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CARSKADDON  r.  CITY  OP  SOUTH  BEND 

et  al. 

(Supreme  Conrt  of  Indiana.    June  14, 1886.) 

Kbfobiutioh  ov  CoMTB^ar— Mutakb  of  Osa 

F^BTT. 

A  resolution  of  the  city  council  "that  the 
mayor  be  instructed  to  purchase"  plaintiff's 
property  cannot,  at  plaintiff's  suit  for  specific 
performance,  be  amended  by  parol,  on  the  gronnd 
of  mistake,  so  as  to  express  a  completed  pur- 
chase, esi>ecially  where  the  mistake  was  not  mu- 
tual.   39  N.  E.  667.  afBrmed. 

On  petition  for  rehearing.     Oyerruled. 
For  former  opinion,  see  38  N.  E.  667. 

HACKNET,  J.  One  insistence  of  ai^- 
lant's  learned  connsel  Is  that,  with  reference 
to  a  memorandum,  made  for  compliance  with 
the  statute  of  frauds,  the  rule  as  to  ordinary 
contracts,  requiring  mutuality  of  obligation, 
does  not  obtain.  Another  is  that  we  were 
In  error  in  holding  that  such  memorandtmi 
could  not  be  amended  by  parol  to  express  the 
Intention  of  the  parties.  As  to  the  first  of 
these  propositions.  It  may  be  said  that  It  is 
probably  too  much  to  say  that  such  a  mem- 
orandum may  not  be  unilateral,  or  that  a 
suit  cannot  be  maintained  to  enforce  per- 
formance of  a  written  promise  orally  ac- 
cepted, and  that  acceptance  given  renewal  by 
the  suit.  However,  that  conclusion  does  not 
render  It  necessary  to  reverse  the  ruling  of 
the  lower  court,  since  It  must  be  true  In  every 
Instance  that  the  mistake  which  may  be  cor- 
rected In  equity  must  be  mutual.  Here  there 
Is  no  mutuality  In  the  alleged  mistake.  The 
mistake  alleged,  and  the  only  possible  mis- 
take, was  that  the  Intention  of  the  mover  of 
the  resolution  was  to  express  a  completed 
purchase  Instead  of  a  direction  to  purchase, 
and  not  a  mistake  of  the  common  council. 
But  the  rule  held  In  Baldwin  v.  Kerlln,  46 
Ind.  426,  Is  that  "It  Is  not  sufBcIent  that 
one  of  the  parties  should  have  been  mis- 
taken." This  rule  would  seem  to  deny  the 
right  to  reform,  as  against  the  party  making 
It,  a  memorandum  merely  unilateral.  How 
the  two  parties  to  an  oral  agreement,  of 
which  the  memorandum  Is  but  the  evidence, 
could,  by  mutual  mistake,  omit  from  a  mem- 
orandum by  but  one  of  such  parties  an  es- 
sential element  thereof,  would  not  appear 

T.4lN.B.no.l — 1 


possible.  The  present  memorandum  not  only 
omits  the  statement  of  a  completed  purchase, 
but  to  make  it  do  so  would  flatly  contratlict 
the  expressed  intention  of  the  council  to  di- 
rect a  purchase.  While  perhaps  It  is  going 
too  far  to  say  that  no  contract  of  sale  or  for 
the  sale  of  real  estate  Inter  partes  may  be 
reformed  to  express  the  Intention  of  the  par- 
ties, we  think  It  clear  that  equity  will  not  In- 
sert la  an  unilateral  memorandum,  not  em- 
bodying the  intention  to  buy  or  to  sell,  that 
very  essential  feature,  the  omission  of  which 
left  the  memorandum  as  so  much  waste  pa- 
per. The  case  of  Lee  v.  Hills,  66  Ind.  474, 
in  i«inclple^  so  decides.  A  like  case  is  that 
of  Banks  v.  Manufacturing  Co.,  20  Fed.  667. 
In  2  Reed,  St  Frauds,  t  487,  Is  stated  even 
a  much  broader  doctrine:  "The  weight  of 
authority,  in  spite  of  or  consistently  with 
what  has  already  been  said.  Is  probably  that 
the  omission  of  a  term  from  a  writing,  though 
done  by  fraud  or  mistake,  will  not,  without 
more,  allow  oral  proof  of  the  contract,  un- 
less there  be  an  estoppel  arising  from  a 
change  in  his  situation  made  by  the  party 
setting  up  the  oral  contract;  and  it  has  been 
held  tliat  mistake  In  the  substance  of  a 
written  contract  will  not  be  corrected  on  oral 
evidence."  And  further:  "The  principles 
which  are  to  determine  this  question  are 
tested  best  by  the  consideration  of  the  point 
as  to  whether  or  not  the  rule  of  admission  of 
oral  proof  on  the  grotmd  of  fraud  or  mistake 
Is  merely  a  weapon  of  defense,  or  whether 
chancery,  upon  oral  proof,  will  correct  the 
mistake  or  fraud,  and  decree  the  contract  as 
reformed.  Much  of  the  contradiction  which 
is  to  be  found  In  the  decisions  may  be  recon- 
ciled by  observing  this  distinction,  and  of 
those  which  still  conflict  many  will  be  those 
in  which  the  oral  evidence  was  admitted  be- 
cause there  was  estoppel  or  part  perform- 
ance. As  a  general  rule,  it  may  be  said  that 
oral  evidence  of  fraud  or  mistake  will  not  be 
admitted  on  behalf  of  a  plaintiff  seeking  spe- 
cific enforcement  of  the  contract  as  estab- 
lished by  the  oral  evidence."  It  is  said  in 
Wood  on  Frauds  (section  345,  p.  657):  "The 
object  of  the  statute  in  requiring  a  note  or 
memorandum  in  writing  to  be  made  is  to 
prevent  disputes  as  to  what  the  parties  had 
agreed  to  and  Intended,  and  therefore  the 
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memorandum  or  note  supersedes  the  prior 
parol  agreement,  and  excludes  all  proof  as  to 
what  was  said  by  the  parties,  or  even  to  show 
a  mistake  In  the  writing  Itself."  We  need 
not  accept  the  broad  doctrine  announced  by 
these  authors.  It  Is  enough  when  we  hold 
that  there  may  be  no  reformation  where  it 
would  result  In  a  contradiction  of  the  mem- 
orandum, and  would  Introduce  an  element 
not  agreed  upon  by  the  parties,  and  not  omit- 
ted by  the  mistake  of  the  party  sought  to  be 
charged,  or  by  the  mutual  mistake  of  such 
party  and  the  party  who  would  enforce  the 
memorandum.  If  reformed.  The  petition  Is 
overruled. 


(141  Ind.  61S) 

FRENOH  T.  STATE  ex  rel.  HARI/BT. 

(Sa^«me  Ooort  of  Indiana.    June  IS,  1885.) 
SVATI  PaiBOir  Directors  —  Mxnhbb  or  Affoibt- 

MENT— CONSTITDTIONAL  LaIT. 

Ooiut  art  6,  {  1,  Testinc  the  ezecntlTe 
powers  of  the  state  in  the  governor,  does  not  pre- 
clude the  legislature  from  passing  an  act  making 
the  goTemor,  auditor,  treasurer,  secretary  of 
atate,  and  attorney  general  a  board  for  the  se- 
lection of  prison  directors. 

Appeal  from  circuit  court.  La  Porte  coun- 
ty; Lucius  Hubbard,  Judge. 

Action  by  the  state,  on  the  relation  of 
Chariea  Harley,  to  oust  James  W.  French 
from  the  office  of  prison  warden.  Judgment 
was  rendered  for  relator,  and  defendant  ap- 
peals.   Affirmed. 

G.  V.  Menzles  and  John  R.  Wilson,  for  ap- 
pellant.    W.  A.  Ketcham,  for  appdlee. 

HACKNEY,  J.  On  the  12th  day  of  March, 
1895,  the  governor  appointed  and  commis- 
sioned Henry  A.  Barnhart,  Monfort  D.  Yontz, 
and  Henry  A.  Root  members  of  the  board  of 
prison  directors  for  the  prison  North,  of  the 
state  of  Indiana.  After  taking  an  oath  of  of- 
fice and  executing  bonds,  the  gentlemen 
named  organized  as  such  board,  and  on  the 
19th  day  of  March,  1895,  selected  and  ap- 
pointed appellant  to  the  position  of  warden 
of  said  prison.  The  appellant  qualified,  gave 
bond,  and  continued  In  the  possession  and 
discharge  of  the  duties  of  said  position,  he 
having  served  in  said  position  the  two  years 
Immediately  preceding  said  appointment. 
By  the  second  section  of  the  act  of  the  gen- 
eral assembly  of  March  7,  1895,  the  govern- 
or, auditor,  treasurer,  secretary  of  state,  and 
attorney  general  were  constituted  a  board  for 
the  selection  of  prison  directors.  That  board, 
on  the  12th  day  of  March,  1895,  appointed 
Enos  H.  Nebeker,  Robert  S.  Foster,  and 
Henry  Van  Voorst  aa  members  of  the  board 
of  prison  directors  for  said  Northern  prison; 
and,  after  qualifying  and  giving  bonds  and 
taking  an  oath  of  office,  they  organized  as 
the  board  of  prison  directors,  and  on  the  19th 
day  of  March,  1895,  appointed  the  relator, 
Charles  Harley,  as  warden  for  said  prison. 
The  relator,  having  qualified  and  given  bond, 
demanded  from  the  appellant  the  position. 


books,  and  records  of  such  warden;  and,  the 
appellant  having  refused  said  demand,  the 
relator  brought  this  suit  to  oust  the  appel- 
lant from  and  to  establish  himself  In  said 
position.  The  sufficiency  of  appellee's  peti- 
tion and  the  sufficiency  of  appellant's  an- 
swer, to  which  the  lower  court  sustained  the 
appellee's  demurrer,  raise  the  question  for 
decision  in  this  court 

The  constitutional  validity  of  said  section 
2,  p.  ICO,  Acts  1895,  is  challenged  by  the  ap- 
pellant    The  section  Is  as  follows: 

"Sec.  2.  The  said  board  of  prison  directors 
shall  be  elected  by  the  governor,  auditor, 
treasurer,  secretary  of  state  and  attorney 
general,  who  are  hereby  constituted  a  board 
for  the  purpose.  The  said  state  officers  shall 
meet  on  the  12th  day  of  March,  1895,  at  10 
o'clock  a.  m.  on  said  day.  In  the  office  of  the 
auditor  of  state,  and  proceed  to  select  and 
appoint  the  members  of  the  said  board  of 
prison  directors  for  each  of  said  prisons,  anil 
every  four  years  thereafter  on  said  day  for 
the  said  purpose;  and  in  the  case  of  a  va- 
cancy happening  at  any  time  on  either  of 
said  boards  of  prison  directors  intermediate 
between  the  said  quadriennial  elections  it 
shall  be  the  duty  of  the  auditor  of  state  to 
convene  said  state  officers  in  his  office,  by 
written  notice  served  upon  each  of  said  of- 
ficers fixing  a  time  for  such  meeting,  at 
which  meeting  the  said  state  officers  shall 
fill  any  vacancy,  in  accordance  with  the  pro- 
visions of  this  act  A  majority  of  the  state 
officers,  when  in  session  for  said  purpose, 
shall  constitute  a  quorum,  and  a  majority  of 
the  quorum  shall  have  power  to  make  any 
appointment  upon  the  said  boards  of  prison 
directors." 

The  principal  contention  of  appellant's 
learned  counsel  Is  that,  under  the  constitu- 
tion (section  1,  art  5),  "the  executive  powers 
of  the  state"  are  "vested  In"  the  "governor"; 
that  appointment  to  office  is  an  executive 
function;  and  that  the  constitution  does  not, 
expressly  or  by  implication,  deny  the  exer- 
cise of  this  function  to  the  governor.  If 
this  powor  was  so  lodged,  in  violation  of 
the  constitutional  authority,  in  the  governor, 
it  is  insisted,  and  follows  of  necessity,  that 
the  appointment  of  the  directors,  and  in  turn 
their  appointment  of  the  relator,  were  in- 
valid. The  constitutional  provisions  upon 
which  the  issue  rests.  In  addition  to  that 
vesting  the  executive  power  of  the  state  In 
the  governor,  are  as  follows:  "The  powers 
of  the  government  are  divided  into  three  s^^ 
anite  departments;  the  legislative,  the  exec- 
utive. Including  the  administrative,  and  the 
Judicial;  and  no  person  charged  with  official 
duties  under  one  of  the  departments  shall 
exercise  any  of  the  functions  of  another,  ex- 
cept as  In  this  constitution  expressly  provid- 
ed." Article  3,  S  1.  "All  officers  whose  ap- 
pointments are  not  otherwise  provided  for 
in  thiis  constitution  shall  be  choeen  in  such 
majoner  as  now  is,  or  hereafter  may  be,  pre- 
scribed by  law."    Article  15,  i  1. 
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.  In  aecertalntog  the  Intention  expressed  In 
tbese  sections.  It  will  be  necessary  to  exam- 
ine other  sections  which  will  be  set  forth 
hereafter.  Our  first  inquiry  is  directed  to 
the  question,  was  it  intended  by  the  consti- 
tution to  confer  upon  the  goTemor  all  ap- 
pointing power?  This  inquiry  need  not  be 
extended  to  the  appointment  of  local  admin- 
Istratlye  officers,  nor  to  Judicial  officers,  nor 
to  the  mere  agencies  by  which  various  de- 
partments—legislative,  executive,  and  judi- 
cial—perform their  separate  duties  and  func- 
tions, since  that  would  carry  our  Investlg^a- 
tlons  over  imnecessary  and  undisputed 
grounds.  One  method  of  answering  the  gen- 
eral inquiry  Is  to  ascertain  if,  by  the  consti- 
tution, It  was  intended  to  give  the  power  of 
appolntm«it  in  any  Instance  to  the  legisla- 
tive branch  of  the  government.  By  section 
18^  art  S,  it  is  provided  that  "whoa,  during 
the  recess  of  the  general  assembly,  a  vacancy 
shall  happen  in  any  office,  the  appointment 
to  which  it  vetted  in  the  general  auembly," 
etc;  clearly  Implying  that  there  was  some 
office  or  class  of  offices  the  appointment  to 
which  was  vested  In  or  intended  should  be 
made  by  the  general  assembly.  By  section 
30,  art  4,  it  Is  provided  that  "no  s^iator  or 
representative  shall,  during  the  term  for 
which  he  may  have  been  elected,  be  eligi- 
ble to  any  office,  the  election  of  which  f* 
vetted  in  the  general  attemb^.'  If  the 
word  ' election"  la  employed  synonymously 
with  "appointment,"  this  provision  implies 
with  equal  force  the  existence  of  power  in 
the  general  assembly  to  make  appointments 
to  office.  If  we  conclude  that  the  italicized 
words  in  these  sections  were  put  Into  the 
constitution  without  purpose  ■and  without 
meaning,  we  but  engage  In  maldng  over  that 
sacred  Instrument,  .and  we  condemn  its  fram- 
era  for  creating  a  mere  medley  of  words.  This 
we  could  not  do  if  we  would,  for  It  is  the 
function  of  the  Judiciary  to  interpret  to  ex- 
pose the  meaning  within  the  words  of  the 
constitution,  and  not  to  put  meaning  Into  the 
woids  of  the  constitution,  nor  to  eliminate 
sentences,  phrases,  or  words,  nor  to  add  to 
the  terms  written.  We  find  in  the  consti- 
tution no  other  provision  to  which  the  two 
provisions  last  quoted  could  have  been  di- 
rected, excepting  that  found  In  section  1,  art 
16,  supra.  Without  having  been  directed  to 
some  otfier  provision  supplying  the  offices  to 
be  ffiled  by  the  general  assembly,  there  Is 
but  one  of  two  possible  contingencies  to  be 
accepted,— the  constitution  Is  framed  In  mean- 
ingless and  confused  language,  or  the  words 
of  section  18,  art  6,  "the  appointment  to 
which  is  vested  in  the  general  assembly," 
and  probably  the  same  words  from  sectlcn 
uO,  art  4,  had  reference  to  the  "officers 
whose  appointments  are  not  otherwise  pro- 
vided for  in  the  constitution,"  In  section  1, 
art  15.  It  Is  Insisted,  however,  that  section 
1,  art  IS,  does  not  give  the  power  to  the 
general  assembly  to  appoint  and  that  the 
language  of  the  section  "In  such  manner  as 


now  Is,  or  hereafter  may  be,'  prescribed  by 
law,"  simply  confers  the  power  upon  the  leg- 
islature to  provide  the  manner  of  appoint- 
ment, and  not  to  make  the  appointment. 
The  consistency  of  the  appellant's  position 
requires  the  conclusion  that  all  power  to  ap- 
point to  office  is  in  the  governor;  tliat  the 
legislature  possesses  only  the  power  to  pro- 
vide the  manner  of  appointment;  and  that 
such  manner  Is  limited  to  a  provision  that 
the  governor  shall  make  it  It  would  seem 
to  have  been  a  remarkable  conception  of  a 
constitutional  convention  to  have  written  it 
down  that  the  legislature  shall  prescribe  by 
whom  appointments  shall  be  made,  but  it 
shall  be  prescribed  that  the  governor  shall 
make  them.  This  conception.  If  written  in 
the  constitution,  would  be  no  more  absurd 
than  to  have  written  it  in  part,  and  left  It  In 
part  to  what  the  appellant  insists  Is  a  neces- 
sary Implication.  This  remarkable  theory 
does  not  relieve  us  of  the  embarrassment  of 
finding  repeatedly  the  expressions  of  the  con- 
vention, in  the  constitution,  that  there  are 
"offices  the  appointment  to  which  Is  vested 
In  the  general  assembly."  Such  a  theory 
would  strike  these  words  ftom  the  constltu- 
tioi^  (Mr  would  render  them  barren  and  mean- 
ingless. We  need  not  ascertain  and  define 
the  limits  and  extent  of  the  appointing  pow- 
er of  the  governor,  nor  Is  it  necessary  that 
we  should  take  issue  with  the  cases  holding 
that  the  appointing  power  18  naturally  and 
properly  an  executive  function.  If  the  con- 
stitution has  conferred  upon  the  legislative 
department  of  the  government  functions 
which  naturally  and  more  properly  belong  to 
another,  it  is  not  for  us  to  say  that  the  peo- 
ple could  not  have  done  so,  nor  that  the  un- 
wisdom of  doing  so  will  permit  us  to  assign 
to  the  proper  departments  their  proper  func- 
tions, and  thereby  do  correctly  for  the  people 
that  wbidi  the  framers  of  the  constitution 
did  nroneously. 

It  Is  insisted  that  the  former  decisions  of 
this  court  deny  the  power,  under  the  consti- 
tution, of  the  general  assembly  to  appoint  to 
office  and  declare  the  power  to  appoint  as  ex- 
isting In  the  governor.  City  of  Bvansville  v. 
State,  118  Ind.  426,  21  N.  E.  267;  State  v. 
Hyde,  121  Ind.  20.  22  N.  B.  644;  State  v. 
Denny,  118  Ind.  382,  21  N.  B.  252;  State  v. 
Denny,  118  Ind.  449,  21  N.  B.  274;  State  v. 
PeeUe,  121  Ind.  495,  22  N.  B.  654;  State  v. 
Gorby,  122  Ind.  17,  23  N.  B.  678.  It  Is  true 
that  with  sharp  conflict  of  opinion  these 
cases  hold  to  the  proposition  that  the  power 
to  appoint  Is  an  executive  function.  With 
this  conclusion,  as  we  have  said,  we  have  no 
present  duty  to  agree  or  to  disagree,  further 
than  to  maintain  that  If  this  conclusion  is 
true,  it  could  not  prevent  the  people  from 
making  such  distribution  of  that  power  as  to 
them  seemed  wise  or  desirable.  If  this  posi- 
tion Is  at  variance  with  the  holding  of  those 
cases,  be  It  so.  But  further,  as  to  those 
cases.  It  was  said  In  State  v.  Gtorby,  supra, 
that  the  Hyde  Case  and  the  PeeUe  Case  were' 
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decided  upon  the  question  of  ttaie  power  to 
appoint  ofScers  made  by  the  coustitatlon 
elective  by  tlie  people.  This  theory  of  those 
two  cases  was,  as  we  think,  correctly  an- 
nounced by  the  members  of  the  court  join- 
ing in  the  majority  opinions  in  those  cases. 
The  conflict  was  not  properly  one  between 
the  executive  and  the  legislative  departments 
over  the  right  to  make  the  appointments,  as 
it  is  here  contended  to  be.  In  the  three 
cases  in  118  Ind.  and  21  N.  B.  the  primary 
question  was  one  of  local  self-government, 
and  Incidentally  the  question  of  the  power 
of  the  general  assembly,  under  section  1,  art 
15,  to  appoint  ceitain  boards  of  city  control. 
In  considering  the  latter  question  the  reason- 
ing of  the  judges  leads  them  to  a  construc- 
tion of  section  1,  art  15,  of  the  constltatlon, 
of  which  we  will  take  notice  hereafter.  The 
case  of  State  v.  Gorby,  supra,  involved  the 
right  of  the  legislature  to  appoint  to  an  of- 
fice held  to  be  elective  by  the  people.  If  the 
office  there  in  question  was  an  elective  office, 
and  bad  not  been  filled  by  election,  as  con- 
templated, the  power  of  the  governor  to  ap- 
point not  originally,  as  under  section  1,  art. 
15,  but  to  fill  a  vacancy,  as  under  section  18, 
art  6,  of  the  constitution,  was  the  real  issue. 
The  same  may  be  said  as  to  the  other  cases 
involving  elective  offices.  Without  suggest- 
ing as  to  whether  the  construction  placed 
upon  section  1,  art.  15,  by  those  cases,  was 
obiter  dictum,  we  pass  to  the  consideration 
of  the  effect  of  the  construction  of  tliat  sec- 
tion, there  made,  upon  the  present  case.  The 
first  of  the  cases,  and  that  most  clearly  stat- 
ing the  views  of  the  majority  of  the  court 
(State  V.  Denny,  supra),  after  quoting  section 
1,  art.  15,  proceeds:  "This  provision  is  evi- 
dently to  be  construed  In  the  light  of  the 
laws  in  force  at  the  time  of  its  adoption.  We 
think  it  would  be  impossible  to  ascertain  its 
meaning  in  any  other  way.  Other  sections 
of  the  constitution  make  provision  for  ap- 
pointments by  the  governor  and  for  certain 
appointments  by  the  general  assembly,  but 
there  was  still  a  large  number  of  offices  cre- 
ated by  law  for  whose  appointment  no  provi- 
sion had  been  made.  In  view  of  this  fact, 
section  1,  art  15,  was  inserted,  providing 
that  such  officers  should  be  appointed  in  such 
manner  as  then  was  or  should  thereafter  be 
prescribed  by  law.  It  is  disclosed  by  an  ex- 
amination of  the  laws  then  in  force  that  the 
manner  of  appointing  or  electing  state  libra- 
rian, state  printer,  warden  of  the  state  prison 
at  Jeffersonvllle,  commissioners  of  the  insane 
asylum,  and,  perhaps,  some  other  officers  for 
whose  appointment  no  provision  is  made  in 
the  constitution,  were  elected  or  appointed 
by  joint  ballot  of  the  two  houses  of  the  gen- 
eral assembly.  This,  at  the  time  of  the  adop- 
tion of  the  constitution,  was  the  manner  pre- 
scribed by  law  for  their  appointment  This 
section  provides  that  they  shall  continue  to 
be  so  appointed  unless  a  different  mode  is 
prescribed  by  law."  The  deduction  from  this 
argument  Is  that  as  to  all  of  those  offices  ex- 


isting and  not  provided  for  at  the  time  of  the 
adoption  of  the  constitution,  the  general  as- 
sembly may  appoint  At  a  very  early  pe- 
riod, and  extending  through  Rev.  St  1831 
(page  512)  and  Rev.  St  1838  (page  572),  the 
official  management  of  the  state's  prison  was 
by  and  through  a  superintendent  whose  du- 
ties were  assumed,  not  by  appointment  as  to 
a  political  trust  but  by  contract  in  the  nature 
of  a  lease,  under  which  he  supplied  the  needs, 
prescribed  and  enforced  the  discipline,  re- 
ceived the  labor  of  the  prisonei's,  and  made 
and  preserved  for  the  state  records  of  the 
transactions  of  the  prison.  In  1843  (Rev.  St 
1843,  p.  100),  under  the  constitution  of  18ie 
(section  8,  art  4),  providing  that  all  offices 
which  might  be  created  by  the  general  as- 
sembly should  "be  filled  in  such  manner  as 
may  be  directed  by  law,"  the  general  as- 
sembly named  the  offices  to  be  filled  by  the 
vote  of  the  two  houses  of  the  general  as- 
sembly, and  among  them  was  that  of  prison 
superintendent  whose  term  of  office  was  pre- 
scribed at  five  years.  It  may  be  observed 
that  practically  the  same  language  as  that 
employed  in  article  15,  {  1,  of  the  present  con- 
stitution was,  under  the  former  constitution, 
construed  by  the  general  assembly,  without 
question  from  the  people,  to  mean  that  the 
general  assembly  might  appoint  and  not  that 
it  should  be  prescribed  by  the  general  as- 
sembly that  the  governor  should  appoint 
later,  and  in  1846  (Local  Laws,  p.  35),  the 
office  of  warden  was  created,  and  it  was  ex- 
pressly provided  that  his  appointment  should 
be  by  the  general  assembly.  Here  we  have 
a  like  constructioD  of  the  appointing  power 
as  conferred  by  the  constitution  of  1816.  We 
find  in  these  enactments  the  rule  for  the  offi- 
cial control  of  state's  prisons  existing  at 
the  adoption  of  the  present  constitution,  and. 
upon  the  reasoning  of  the  case  from  which 
we  last  quoted,  the  rule  adopted  by  the  con- 
stitution; namely,  through  appointments  by 
the  general  assembly.  But  it  may  be  said 
that  the  Northern  prison  was  not  in  operation 
before  the  adoption  of  the  present  constitu- 
tion, and  that  its  official  control  could  not 
have  been  then  provided  by  law.  This  ia 
true,  but  the  rule  of  contix>l  and  the  source 
of  power  to  control  were  in  existence,  and, 
upon  the  reasoning  of  that  case,  belonged  to 
the  general  assembly.  It  would  not  be  a 
reasonable  presumption  that  the  framers  of 
the  constitution  intended  to  separate  the  pow- 
er of  prison  control  so  as  to  confer  It  upon 
the  general  assembly  as  to  one  prison  and 
upon  the  governor  as  to  another  prison.  The 
state's  provision  for  the  imprisonment  of  of- 
fenders was  an  institution  of  the  state,  and 
the  two  prisons  are  but  branches  of  that  in- 
stitution, and  are  not  different  because  lo- 
cated, for  convenience,  in  remote  parts  of  the 
state  than  if  the  last  had  been  but  an  addi- 
tion to  the  first.  The  control  of  the  state's 
prison  was  a  governmental  function,  which, 
by  the  rule  of  the  case  under  consideration, 
was  intrusted  to  the  general  assembly. 
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If  we  ahoTiId  err  In  the  position  that  the 
rale  for  control  of  the  prison  North  was  In 
force  when  the  constitution  was  adopted,  and 
that  Instead  It  was  by  and  through  an  inde- 
pendent office  thereafter  created,  there  is  still 
another  view  of  the  question  to  be  taken  from 
the  standpoint  of  the  practical  construction 
of  the  constitution.  We  do  not  sympathize 
with  the  eloquent  and  able  appeal  of  the  aj^ 
pellant's  counsel  against  the  doctrine  of  prac- 
tical construction  as  the  resort  of  cowards 
and  a  makeshift  for  avoiding  the  Intention 
of  the  framers  of  the  constitution.  Upon  the 
doctrine  of  practical  construction  and  its  le- 
gitimate scope,  we  will  quote  the  following 
from  the  (pinion  in  Hovey  t.  BUey,  119  Ind. 
386,  21  N.  B.  890,  In  which  a  majwity  of  the 
court  then  sitting  concurred:  "Our  own  and 
other  courts  have^  time  and  time  again,  ad- 
judged that  practical  exposition  is  of  con- 
trolling influence  whenever  there  Is  need  of 
interpretation.  The  language  employed  by 
the  courts  Is  strong,  and  the  current  of  opin- 
ion is  unbroken.  In  speaking  of  the  effect  of 
a  practical  exposition,  it  was  said  by  an  able 
court  that  'It  has  always  been  regarded  by 
the  courts  as  equivalent  to  positive  law.' 
Bruce  t.  Schuyler,  4  Gilman,  221.  In  adher- 
ing to  long  continued  exposition,  another 
court  said:  "We  cannot  shake  a  principle 
which,  in  practice,  has  so  long  and  so  exten- 
Blrely  prevailed,'  Rogers  v.  Goodwin,  2 
Mass.  475.  But  it  is  unnecessary  to  quote 
the  expressions  of  the  courts,  for  harmony 
reigns  throughout  the  whole  scope  of  Judi- 
cial opinion  upon  the  subject."  The  present 
case  presents,  as  strongly  as  any  In  the  state's 
history,  a  practical  construction  of  our  pres- 
ent constitution  upon  the  question  in  review. 
Beginning  with  the  session  of  1855,  when  the 
first  board  of  prison  directors  was  created, 
and  at  the  first  session  of  the  general  assem- 
bly after  the  adoption  of  the  constitution, 
when  existing  prison  leases  permitted,  we 
find  the  general  assembly  assuming  the  ap- 
pointing power  as  to  officers  of  state's  prison 
control.  We  find  that  m  1859  (the  constitu- 
tion not  yet  10  years  la  force)  the  general  as- 
sembly assumes  and  exercises  the  power  of 
appointment  of  the  state's  prison  directors 
for  the  Northern  prison.  We  find  that  from 
session  to  session,  from  those  periods  to  the 
session  of  1893,  this  power  was  assumed  and 
exercised  by  the  general  assembly  without 
exception,  doubt,  or  question  of  authority. 
The  exercise  by  the  general  assembly,  for 
nearly  40  years,  of  this  power,  without  ques- 
tion frmn  the  pe(^le,  and  covering  periods  of 
the  bitterest  political  history  in  the  annals 
of  our  state  and  nation,  la  not  the  only  fact 
giving  strength  to  the  construction  favoring 
the  existence  of  that  power.  In  the  early 
periods  of  that  assumed  authcxlty  there  wwe 
in  the  general  assembly,  as  members  there- 
of, David  Kilgore,  Walter  March,  Walter  E. 
Beach,  Thomas  D.  Walpole,  Henry  O.  Todd, 
Amzi  Ik  Wheeler,  Ezeklel  D.  Logan,  Bo- 
dolphus  Schoouover,  John  Ij.  Spilnn,  Samuel 


3.  Anthony,  Jefferson  Helm,  John  Mathesy 
Spencer  Wiley,  William  F.  Sherrod,  George 
W.  Moor#,  Hugh  Miller,  Isaac  Kinley,  Allen 
Hamilton,  and  i>ossibly  others  who  had  also 
been  members  of  the  constitutional  conven- 
tion. Not  only  this  fact,  but  the  further  fact 
that  during  the  period  of  this  long  acquies- 
cence in  the  construction  of  the  constitution 
favoring  the  existence  of  the  power  of  ap- 
pointment in  the  general  assembly  sat,  as 
governors  of  the  state,  men  familiar  with  the 
constitution,  Its  origin,  and  its  intended  re- 
forms,—lawyers  whose  ability  and  fame  are 
the  Just  pride  of  our  state,  and  including  in 
the  long  list  the  names  of  Wright,  Willard. 
Hammond,  Lane,  Morton,  Baker,  Hendricks, 
Porter,  Gray,  tind  Hovey.  It  Is  significant 
also  that  Gov.  Hovey,  In  his  numerous  con-, 
tests  oyer  the  question  of  the  proper  lodg- 
ment of  the  appointing  power,  did  not  ques- 
tion the  power  of  the  legislature  to  appoint 
to  the  office  of  prison  director,  though  such 
appointments  were  twice  made  during  his 
service  as  governor.  If  we  felt  that  the  ques- 
tion as  to  the  power  of  the  legislature  to 
make  the  appointment  of  prlfv>n  officers,  ocn- 
i^truing  the  constitution  upon  Its  letter  and 
spirit,  were  doubtful,  we  should  feel  It  our 
duty  to  submit  to  this  practical  exposition. 
But  we  do  not  regard  it  as  doubtful,  and  are 
constrained  to  differ  with  the  construction  of 
section  1,  art  16,  as  held,  or  as  the  reasons 
giv^i  In  the  cases  relied  upon  by  the  appel- 
lant imply,  so  far  as  they  may  be  deemed 
authority  against  the  right  of  the  legislature 
to  choose  officers  for  the  control  of  the  prison 
North. 

The  principal  dedslon  upon  which  those 
cases  rest.  In  so  far  as  they  discuss  sectlcm  1, 
art  15,  is  that  in  State  v.  Kennon,  7  Ohio  St 
646.  The  provision  of  the  constitution  of 
Ohio  considered  in  that  case,  and  correspond- 
ing to  that  of  this  state,  is  as  follows:  "The 
election  and  appointment  of  all  officers,  and 
the  filling  of  all  vacancies,  not  otherwise  pro- 
vided by  this  constitution,  or  the  constitu- 
tion of  the  United  States,  shall  be  made  in 
such  manner  as  may  be  directed  by  law; 
but  no  appointing  power  thall  be  exereited 
by  ihe  general  auembly,  except  as  prescribed 
In  this  constitution  and  in  the  election  of 
United  States  senators."  It  was  there  held 
that  under  this  provision  the  general  assem- 
bly had  no  power  of  appointment  to  a  certain 
office  created  after  the  adoption  of  the  con- 
stitution. This  conclusion  Is  not  remarkable, 
when  we  recall  the  words  of  the  constitution, 
above  italicized,  denying  the  right  of  the 
general  assembly  to  appoint,  and  when  we 
observe  that  the  power  to  prescribe  Is  given 
with  that  expressed  limitation  upon  it  In 
this  view  of  the  case  it  renders  very  little 
support  to  the  construction  of  our  constitu- 
tion urged  by  appellant  Under  this  provi- 
sion, however.  It  has  been  recognized  in  at 
least  two  Instances,  by  the  same  court,  that 
the  general  assembly  is  empowered  to  desig- 
nate the  person,  body,  or  functionary  to  make 
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snch  appointments.  State  t.  Covlngrton,  29 
Ohio  St  102;  State  v.  Smith,  44  Ohio  St 
»i8,  7  N.  B.  447,  and  12  N.  E.  829. 

We  have  demonstrated  very  clearly,  we  be- 
lieve, that  the  appointment  to  the  office  of 
prison  director  is  not,  by  our  constitution, 
intrusted  to  the  governor  alone.  Conceding, 
then,  tor  the  sake  of  the  inquiry,  that  the 
legislature's  power  was  to  prescribe  the  man- 
ner of  appointment,  and  not  to  malie  the  ap- 
pointment, has  It  violated  this  privilege  by 
naming  the  persons  or  functionaries  to  make 
the  appointment?  Having  under  considera- 
tion an  appointive  office,  we  do  not  consider 
to  what  extent  the  word  "manner,"  as  em- 
ployed In  section  1,  art  15,  may  include  a 
choice  by  the  general  assembly  as  to  wheth- 
er a  given  office  may  be  filled  by  an  electlMt, 
and  we  confine  our  consideration  of  the  word 
In  its  relation  al<Mie  to  appointive  offices. 

BYom  the  appdlant's  contentlm  his  defini- 
tion of  "manner"  Is,  necessarily,  a  direction 
to  the  governor  to  appoint  We  have  sag>- 
gested  already  the  fallacy  of  this  position. 
Nor  do  we  believe  that  "manner"  was  In- 
tended to  permit  simply  the  direction  of  the 
particular  mental  operation  in  arriving  at  a 
choice,  nor  the  qualifications  of  the  person 
to  be  chosen,  n<Hr  character  of  commiselon, 
nor  the  duration  of  the  term,  nor  the  duties 
of  the  person  or  x>oeltlon,  n(^  the  time  nor 
the  place  of  appointing.  All  of  these,  save 
the  first,  are  purely  legislative  functlcms,  and 
the  first  is  necesBarily  with  the  person  cho- 
sen, and  its  direction  is  not  essential  to  the 
performance  of  the  privilege,  and  is  n<>t  sus- 
ceptible of  legislative,  executive,  or  Judicial 
direction,  "Manner,"  according  to  the  appel- 
lant's theory,  means  the  person  or  function- 
ary to  make  the  appointment  This  is  so  by 
the  case  of  State  v.  Denny,  supra,  where  it 
was  said  that  the  manner  of  appointment  of 
librarian,  etc.,  before  the  constitution,  was 
by  the  legislature,  and  that  the  same  manner 
of  appointment  as  to  sfuch  offices  is  proper, 
since  the  constitution.  Such  Is  the  effect,  al- 
so, of  the  holding  in  State  v.  Hyde,  129  Ind. 
296,  28  N.  E.  186.  In  this  we  agree;  not,  of 
course,  going  to  the  extent  of  conceding  that 
it  means  that,  as  to  the  office  in  question, 
the  governor  shall  be  that  functionary.  In 
the  case  of  State  v.  Hyde,  Just  cited,  the 
controversy  was  as  to  the  power  of  the  gov- 
ernor to  appoint  to  the  office  of  state  supers 
Intendent  of  oil  inspection,  as  against  the 
power  of  the  state  geologist  to  make  mich  ap- 
polntn-ent  as  given  by  the  act  of  1891;  and 
It  involved  a  construction  of  section  1,  art 
15,  supra.  The  Judges,  indadlng  Judges  Oof- 
fey  aiid  Olds,  who  had  concurred  in  the 
majority  opinions  In  the  118  Ind.  and  21  N. 
E.  and  121  Ind.  and  22  N.  E.  cases  supra. 
Judge  Elliott,  who  dissented  In  those  cases, 
and  Judges  McBride  and  Miller,  filling  vacan- 
cies occasioned  by  the  deaths  of  Judges  Mit- 
chell and  Berkshire,  after  those  cases  were 
decided,  all  concurred  in  the  following  rea- 
soning and  conclusions  by  Mr.  Olilef  Justice 


Coffey:  "In  this  case,  however,  we  are  met 
squardy  with  the  question  as  to  whether  the 
general  assembly  poBseesea  the  power  to  con- 
fer on  the  state  geologrlst  the  legal  right  to 
appoint  to  the  office  Involved  in  this  suit 
If  it  possesses  such  power,  the  Judgment  of 
the  circuit  court  must  be  affirmed;  otherwise 
it  must  be  revM'sed.  The  solution  of  the 
question  presented  for  decision  depends  upon 
the  nature  of  the  office  and  the  construction 
to  be  placed  upon  the  provision  of  our  state 
constitution.  The  office  is  not  an  administra- 
tive state  ot&c&,  whose  incumbent  is  charged 
with  the  administration  of  a  separate  depart- 
ment of  the  state  government  The  duties 
to  be  performed  are  such  as  pertain  purely 
to  the  ixdlce.  It  is  an  office,  therefore,  which 
may  be  filled  by  appointment;  and,  as  the 
appointment  of  the  incumbent  Is  not  pro- 
vided for  in  the  conBtitDti<«,  the  case  falls 
clearly  within  the  provisions  of  section  1,  art 
16.  That  section  applies  to  such  officers  only 
as  may  be  appointed,  and  for  whose  appoint- 
ment no  provisi<Hi  Is  made  In  the  constitution. 
As  the  Incumbent  of  the  office  in  question 
may  be  appointed,  and  as  no  provision  is 
made  in  the  constitution  for  his  appointment, 
the  general  assembly  has  the  power  to  pro- 
vide by  law  for  the  manner  of  his  selection. 
It  has  the  power  to  provide  that  snch  office 
siiall  be  filled  by  popular  election,  or  that 
it  shall  be  filled  by  appointment.  While  the 
appointment  to  office  is  generally  the  exer- 
cise of  an  executive  or  administrative  func- 
tion, we  do  not  think  it  must,  of  necessity, 
be  made  by  the  chief  executive;  for  by  the 
terms  of  section  1,  art  8,  of  the  constltutioa, 
the  executive  department  of  the  state  In- 
cludes the  administrative.  Of  course,  it  was 
not  the  intention  that  any  administrative 
state  officer  should  perform  any  duty  propor- 
ly  and  necessarily  belonging  to  the  governor 
of  the  state;  but  It  was,  we  think,  the  in- 
tention that  such  (^cers  should  have  the 
power  to  perfmnn  such  duties  as  should  be 
required  of  them  by  law  in  the  administra- 
tion of  the  state  government  where  snch  re- 
quirement In  no  wise  confilcted  with  the 
powers  delegated  to  the  governor  alone.  The 
appointmoit  to  office  being  generally  the  ex- 
ercise of  an  executive  or  administrative  func- 
tion, the  power  must  conferred  upon  some 
executive  or  administrative  officer;  but  the 
state  geologist  is  an  administtative  stats 
officer,  dected  by  the  people.  •  •  •  The 
office  Involved  in  this  controversy  does  not 
tielong  to  the  dass  which  must,  of  necessity, 
be  filled  by  the  governor,  but  It  is  an  office 
created  by  statute,  largely  under  the  control 
of  the  legislature  which  created  it  and  falls 
within  the  constitutional  provision  which 
confers  upon  the  general  assembly  the  pow- 
er to  prescribe  the  mode  or  manna:  of  se- 
lecting its  incumbent" 

To  name  the  functionaries,  theirefore,  was 
the  privilege  of  the  goieral  assembly;  and  it 
only  remains  to  inquire  if,  in  doing  so  in  this 
instance^  the  commingling  of  the  executive 
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with  the  adminlstratlTe  officers  In  the  p^ 
formance  of  tb«  duty  to  appoint  has  Ttolated 
any  proylaion  of  the  coastitution.  C<ounsel 
urge  that  the  power  conferred  constltntes  an 
Independent  office,  a  board  of  appointment, 
and  is  not  an  addition  of  duties  to  offices  al- 
veady  Imposed;  that  "no  one  can  be  asso- 
ciated with  the  governor  In  the  performance 
of  executive  dntles,"  quoting  from  Gray  v. 
State,  72  Ind.  578.  We  do  not  question  the 
correctness  of  that  holding,  but,  as  we  have 
already  shown,  the  duty  in  question,  while 
possibly  in  the  nature  of  an  executive  duty, 
cannot,  under  our  constitution,  be  classed  as 
executive  daty,  since,  by  that  Instrument,  the 
duty  was  Intrusted  to  the  legislative  depart- 
ment for  performance  by  It,  or,  for  the  pur- 
poses of  this  question,  in  the  manner  which 
It  might  prescribe.  The  contention  that  the 
association  with  the  governor  of  adminis- 
trative state  officers,  in  the  duty  charged  by 
the  law  in  review.  Infringes  his  prerogative, 
as  the  executive  head  of  the  state,  rests  upon 
the  proposition  that  the  power  of  appoint- 
ment In  this  Instance  is  an  executive  func- 
tion. We  should  not  incline  to  the  view  that. 
If  an  executive  function,  the  duties  and  re- 
sponsibilities attending  the  exercise  of  that 
function  could  be  shared  by  administrative 
officers.  But,  as  we  have  shown,  that  Is  not 
the  case  before  us.  Nor  do  we  find  it  neces- 
•ary  to  our  conclusion  that  while,  by  consti- 
tutional permit,  the  apjjointment  may  be 
made  directly  by  the  general  assembly,  it 
must  be  done  so;  for,  by  the  plain  language 
of  the  constitution,  the  manner  Is  a  matter 
of  choice  by  the  general  assembly.  This 
choice  ia  not  embarrassed  by  limitations  or 
conditions,  and,  to  render  It  invalid.  It  must 
be  so  exercised  as  to  confer  it  upon  some 
«ne  or  number,  incapable  of  its  performance: 
There  is  no  expressed  inhibition  of  our  con- 
stitution to  the  discharge  of  this  duty  by  ex- 
ecutive or  administrative  officers,  or  by  both 
classes  of  officers.  It  Is  the  constitutional 
theory  of  our  form  of  government,  as  evi- 
denced by  the  association  of  the  executive 
and  the  administrative  In  one  department  of 
the  government  (section  1,  art  3);  by  cast- 
log  the  duty  upon  the  governor  of  seeing  that 
the  laws  are  enforced,  by  administrative  of- 
ficers, of  course  (section  16,  art.  5);  and  by 
the  provision  that  "the  governor  shall  trans- 
act all  necessary  business  with  the  officers  of 
the  government"  (section  15,  art  6);  that  the 
relation  of  the  executive  and  the  administra- 
tive subdivisions  are  not  to  be  so  separated 
as  to  deny  to  the  former  all  partlcipancy  in 
the  affairs  of  the  latter.  Not  only  is  there  no 
expressed  inhibition  against  the  association 
of  the  governor  with  administrative  state  of- 
ficers In  the  discharge  of  any  duty  not  in- 
volving powers  and  privileges  delegated  by 
the  constitution  to  either  alone,  or  to  some 
other  department  of  the  government;  but,  in 
onr  opinion,  such  association  is  proper,  and 
within  the  spirit  of  the  provisions  of  the  con- 
stitution Just  referred  to.   Section  U  «rC  8, 


does  nort  deny  the  idea  or  stlch  association. 
It  divides  the  powers  of  govonment  Into  th« 
legislative  department  the  execntlve  depart  < 
ment  ("including  the  administrative"),  and 
the  Judicial  department;  and  it  is  ei^olned 
that  "no  person  charged  with  official  duties 
under  one  of  these  departments  shall  exer- 
cise any  of  the  functions  of  another."  It 
will  be  observed  that  it  is  not  forbidden  that 
those  assigned  to  one  department  shall  exer^ 
else  any  of  the  functions  of  another  within 
such  department  While  not  agreeing  that 
any  matter  intrusted  by  the  constitution  di- 
rectly to  either  subdivision  of  the  Executive 
department  may  be  exercised  by  the  other, 
we  think  it  entirely  certain  that  the  Inhibi- 
tion of  the  section  of  the  constitution  last 
referred  to  does  not  deny  the  exercise  Jointly 
by  the  members  of  both  subdivisions  of  any 
function  not  so  delegated  to  either  alone,  and 
consistent  with  the  theory  that  the  duty  in- 
volves a  function  of  government  falling  with- 
in that  department  Under  the  old  consti- 
tution, the  legislature  gave  to  the  governor 
the  duty  of  selecting  a  visitor  to  the  state's 
prison.  It  Is  true  that  the  visitor  was  not  an 
officer,  having  a  voice  in  the  control  of  the 
prison,  but  he  was  given  access  to  the  pris- 
on, and  an  observation  of  Its  management 
with  a  view  to  advising  the  executive  of  mis- 
management and  enabling  him  to  "see  that 
the  laws  were  faithfully  enforced."  The  only 
official  existing,  at  the  adoption  of  the  pres- 
ent constitution,  having  a  voice  In  the  con- 
trol, and  whose  position  was  by  political 
choice,  was  a  warden,  who  was  chosen  by 
the  legislature;  and,  at  the  same  time,  the 
institution  was,  necessarily,  as  it  Is  now,  <me 
of  the  administrative  agencies  of  the  state, 
falling  under  the  executive  department  of 
the  government  Its  management  was  not 
through  purely  executive  agencies,  nor  were 
they  legislative^  and  they  were  In  no  sense 
Judicial.  They  were  of  the  administrative 
agencies  of  the  state,  subject  to  executive 
authority  only  so  far  as  executive  duties  re- 
quired the  laws  to  be  enforced  by  the  gov- 
ernor. Nothing  exists  In  the  present  consti- 
tution to  change  this  unity  of  interest  in  the 
institution,  or  to  take  it  from  the  list  of  ad- 
ministrative agencies  of  the  state. 

This  union  of  Interest  In  like  agencies,  where 
the  power  of  control  Is  not  directed  by  the 
constitution,  has  for  many  years  and  In  many 
instances  been  the  authority  for  associating 
the  governor  with  administrative  officers  la 
the  i>erformance  of  governmental  duties,  and  . 
some  of  them  are  as  follows:  C!ommlssionen 
of  public  printing:  Oovemor,  secretary,  and 
auditor  of  stat&  Rev.  St  1894,  {  7584.  Ap- 
pointment of  monument  commissioners  (Acts 
1887,  p.  30):  Governor,  secretary,  auditor,  and 
treasurer.  Regents  of  monument:  Same  of- 
ficers. Acts  1895,  p.  136.  State  board  of  edu- 
cation: Governor  and  various  educational  of- 
ficers. Rev.  St  1884,  }  6848  (Rev.  St  1881, 
{  4420).  State  board  of  health:  Oovemor, 
secretary,  and  auditor  constitute  a  board  of 
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appointment.  Rev.  St  1894,  |  6711.  Trnstees 
»f  Purdue  University:  Governor,  agricultural 
and  horticultural  boards.  Rev.  St  1894, 
S  6176.  State  board  of  tax  commissioners: 
Grovemor,  secretary,  auditor,  and  two  citl- 
■ens.  Rev.  St  1891,  t  8535.  Board  of  election 
commissioners:  Governor  and  two  electors. 
Bev.  St  1894,  i-  6213.  State  board  of  chari- 
ties: Governor  and  six  citizens.  Rev.  St  1894, 
I  3103.  Executive  council  for  purchase  of 
supplies  and  repairs  of  state  house:  Gov- 
ernor, secretary,  and  treasurer.  Rev.  St 
1894,  {{  7783,  7789.  State  bank  examiner,  ap- 
pointed by  auditor,  with  approval  of  gov- 
ernor. Rev.  St  1894,  {  2938.  Schoolbook  com- 
missioners: Governor  and  others,  the  mem- 
t>ers  of  state  board  of  education.  Rev.  St 
1894,  i  5853.  University  visiting  board:  Gov- 
ernor and  other  ofDci&Is.  Rev.  St  1894, 
S  6076  (Rev.  St  1831,  {  4577).  Canvass  of 
election  returns:  Secretary,  with  governor. 
Bev.  St  1894,  §  6282  (Rev.  St  1881,  S  4727). 
Board  to  examine  treasury:  Governor,  sec- 
retary, and  auditor.  Rev.  St  1894,  {  7670 
(Rev.  St  1881,  S  5643).  Board  of  audit  for  fe- 
male reformatory:  Governor,  auditor,  and 
secretary.  Rev.  St  1894,  {  8256  (Rev.  St 
1881,  {  6163).  This  rule  of  associating  the  ex- 
ecutive with  administrative  officers  In  the 
performfttce  of  supervisory  administrative 
duties  has  obtained  as  to  the  president  of 
the  United  States,  and  In  the  states  of  Ala- 
bama, Arkansas,  California,  Colorado,  Con- 
necticut, Dakota,  Florida,  Illinois,  Kansas, 
Louisiana,  Maine,  Maryland,  Massachusetts, 
Michigan,  Minnesota,  Missouri,  Mississippi, 
Nebraska,  New  Hampshire,  New  Jersey,  Ne- 
vada, New  York,  North  Carolina,  Oregon, 
Uhlo,  Pennsylvania,  Rhode  Island,  South  Car- 
olina, Tennessee,  Texas,  Vermont  Virginia, 
West  Virginia,  Washington,  and  Wisconsin. 
In  the  states  named,  the  governor  is  a  mem- 
ber of  from  one  to  twelve  boards  of  the  char- 
acter of  those  of  which  the  governor  of  this 
state  la  a  member,  as  above  shown.  In  the 
case  of  Gray  v.  State,  supra,  the  question  in- 
volved was  upon  a  statute,  enacted  in  1872, 
making  the  governor,  attorney  general,  sec- 
retary of  state,  and  treasurer  of  state  Jointly 
the  agents  of  the  state  to  scrutinize  and  pass 
upon  the  genuineness  of  certahi  bonds  of  the 
state,  and  to  borrow  money  and  pay  off  such 
bonds.  It  was  held  that  the  duty  of  these 
officers  was  not  executive;  and  it  was  said: 
"The  governor  and  other  officers  named  in  the 
act  may  well  be  regarded  as  constituting  a 
board,  organized  by  the  legislature,  for  the 
performance  of  certain  duties;  and  a  man- 
date will  lie  against  them  to  enforce  the  per- 
formance of  the  duties."  The  duties  involv- 
ed were  ministerial  and  quasi  Judicial,  but 
rdated  to  the  administrative  branch  of  the 
government  The  statute  there  involved  and 
the  conclusion  of  the  court  quoted  above, 
recognize  the  right  to  associate  the  governor 
with  administrative  officers  In  the  perform- 
ance of  duties  p«-talnlng  to  the  administra- 
tive iNranch  of  the  government. 


We  arc  not  required,  however,  to  find  express 
authority  in  the  constitution  for  this  associa- 
tion of  ttie  officers  of  two  subdivisions  of  one 
department  of  the  government  in  the  dis- 
charge of  duties  falling  within  that  depart- 
ment and  not  Intrusted,  by  the  constitution, 
to  either  alone.  Nw  is  it  necessary  that  ws 
should  find  that  such  association  Is  authoriz- 
ed from  authority  of  the  constitution  neces- 
sarily  implied.  It  is  not  essential  to  the  ex- 
istence  of  such  right  that  the  spirit  of  the 
constitution  clearly  admits  It  Our  inquiry 
must  be,  does  it  infringe  any  provision  of 
the  constitution?  Hedderich  v.  State,  101  Ind. 
664,  1  N.  E.  47;  Campbell  T.  Dwlgglns,  88 
Ind.  473;  Railway  Co.  v.  Gelger,  34  Ind.  185; 
Beauchamp  t.  State,  6  BladoC  299;  Wilklns 
V.  State,  113  Ind.  514,  16  N.  B.  192.  In  the 
last  of  these  cases  it  was  said  (113  Ind.  516, 
16  N.  B.  192):  "It  Is  established  law  that  an 
act  of  the  legislature  cannot  be  annulled  by 
the  Judiciary  in  any  respect  unless  it  clearly 
contravenes  some  provision  of  the  constitu- 
tion. Doubt  must  be  resolved  in  favor  of  ths 
validity  of  the  statute.  Since  this  doctrine 
was  announced  by  Chief  Justice  Marshall, 
early  in  the  history  of  our  country.  It  has 
been  Inflexibly  adhered  to  by  all  the  courts." 
It  was  further  said  by  this  court  in  Robinson 
V.  Schenck,  102  Ind.  307,  1  N.  B.  698:  "It  de- 
volves upon  the  party  who  assails  a  statute, 
on  the  grounds  that  it  violates  the  constitu- 
tion, to  show  a  clear  violation,  and  to  point 
out  the  provision  violated.  Failing  in  this, 
his  attack  is  unavailing."  In  tliat  case  this 
court  quoted  with  approval,  from  Kneeland 
V.  City  of  Milwaukee,  15  Wis.  454,  the  fol- 
lowing conclusion:  "That  upon  a  constltn- 
tlonal  question  as  to  which  we  have  no  doubt 
we  cannot  follow  a  former  decision  against 
our  present  conviction,  for  the  reason  that  to 
do  so  would  violate  our  oath  to  support  the 
constitution."  With  our  present  conviction, 
that  there  is  not  even  a  doubt  of  the  validity 
of  the  statute  in  question,  we  have  but  one  duty 
and  one  privilege,  and  that  is  to  uphold  the 
law.  The  Judgment  of  the  circuit  court  Is 
affirmed. 

CUi  Ind>  280) 
CITY  OF  HUNTINGTON  v.  GRIFFITH.' 

(Supreme  Court  of  Indiana.     June  11,  1895.) 

Change  of  Grade  —  Injunotion  aoaikst  Citt— 

Fbiob  Establishment  ov  Orade— Plbad- 

in'o  and  evidbnob. 

1.  In  a  petition  to  enjoin  a  city  from  chan- 
ging a  grade  witliout  first  assessing  and  paying 
damages  as  providpd  by  Rev.  St.  1881.  §  3073 
(Rev.  St.  1894,  §  3508),  an  allegation  tiiat  at  a 
previous  time,  pursuant  to  an  ordinance,  stakes 
were  set  according  to  liie  established  grade  of  said 
city,  and  tlie  improvement  was  made  and  accept- 
ed in  accordance  therewith,  is,  on  demurrer,  a 
sufficient  allegation  of  tlie  maintenanoe  of  a 
prior  established  grade  by  the  dty. 

2.  In  a  suit  to  enjoin  a  dty  from  changing  a 
grade  without  first  assessing  and  payins  dam- 
ages, as  required  by  Rev.  St  1881,  §  3073  (Rev. 
St.  1894.  §  3508).  evidence  that  an  ordinance  pre- 
viously passed  directed  that  the  city  engineer  set 
the  stakes  to  the  established  grade  of  such  dty, 

»  Rehearing  denied.    See  41  M.  B.  588. 
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and  that  tbe  'Street  be  reduced  to  the  estabUahed 
grade  of  the  dty,"  and  evidence  that  at  the  time 
of  the  passage  of  sadi  ordinance  a  grade  was  es- 
tablished, and  a  profile  of  the  grade  for  the  im- 
proTement  then  ordered  made  a  part  of  the  rec- 
ord, without  evidence  as  to  the  filing  of  the  pro- 
file, or  that  it  was  acted  upon  by  the  conncil,  does 
not  support  a  finding  of  an  affirmative  establlshr 
ment  of  a  inrior  grade  recwded  by  the  dty  en- 
gineer by  direction  of  Uie  common  coundl,  and  of 
the  acceptance,  approval,  and  adoption  of  the 
grade  by  the  common  conncil. 

3.  Rev.  St  1881,  §  3078  (Rev.  St.  1894.  § 
3Q0S),  providing  that  a  grade  once. established  by 
a  city  shall  not  be  dianged  tintil  damages  occa- 
sioned by  the  change  have  been  assessed  and  ten- 
dered to  the  parties  injnred  by  the  change,  ap- 
plies only  in  case  of  a  diange  of  grade  established 
by  a  ci^ 

4.  Where  the  longhand  manuscript  of  tlie 
evidence  is  made  a  part  of  a  bill  of  exceptions, 
and  the  Judge  certifies  that  the  bill  contams  all 
the  evidence,  and  makes  xhat  contained  in  it  part 
thereof,  the  evidence  is  in  the  record  by  bill  of 
exceptions  in  proper  form. 

Appeal  from  drcnlt  court,  Huntington 
county;  J.  T.  Cox,  Special  Judge. 

Suit  for  an  InjunctlMi  by  Eveline  V.  Grif- 
fith against  the  city  of  Huntington.  From  a 
decree  granting  tbe  relief  prayed,  defendant 
appeals.    Reversed. 

Eenner  &  Lesb,  for  appellant  J.  tL  Hat- 
field, for  appdlee. 

HAOKNBT,  J.  The  circuit  court  enjoined 
the  appellant  from  establlsbing  a  grade,  and 
InsproTlng,  according  to  such  prcpoled  grades 
a  street  in  said  city.  The  petition  allied 
that  the  town '  (now  dty)  of  Huntington  bad, 
by  Burveya,  grade  records,  and  ordinances, 
CBtabllBhed  a  general  grade  for  the  said 
town,  and  a  svcdal  grade  for  the  street  In 
question;  that  in  the  year  1873  said  town 
was  incorporated  as  a  dty,  and  thereafter, 
"to  wit.  on  the  7th  day  of  September,  1877, 
the  common  council  of  said  dty  adopted  an 
ordinance  to  grade  and  gravel  part  of  North 
Jefferson  street,  and  bowlder  the  gutters  on 
each  Bide  of  part  of  said  street;  that  In  said 
ordinance  the  dty  dvll  engineer  was  directed 
to  set'  the  proper  grade  stakes,  and  adver- 
tise for  the  execution  of  said  work;  that,  in 
pursuance  of  said  wdinance,  on  order  of  the 
common  council,  the  city  dvll  engineer  did 
set  the  pi:)>per  grade  stakes  In  pursuance  to 
the  established. grade  of  said  dty,  and  where 
the  aaii  lots  abut  on  said  Jefferson  street, 
and  the  street  was  then  and  there  improved 
as  provided  for  in  said  ordinance,  which  Im- 
provement, when  completed,  was  accepted  by 
said  dty";  that  still  later,  and  in  March, 
1894,  the  appellant,  by  ordinance,  survey, 
etc.,  sought  to  establish  a  grade  tos  said 
street,  the  effect  of  which  would  be  to  re- 
duce the  existing  grade  in  front  of  the  ap- 
pdlee's  lot  five  or  six  feet,  to  the  Injury  of 
said  lot  and  to  her  danger,  all'  without  the  as- 
sessment, payment,  or  tender  to  appellee  of  any 
damages  on  ac<^unt  of  such  proposed  grade. 
The  petition  Is  Indefinite  in  Its  allegations  of 
the  former  establishment  of  a  grade  for  said 
street,  and  renders  it  difficult  to  determine 
the  theory  upon  which  the  appellee  claimed 


the  existence  of  a  former  established  grade, 
whether  by  implication  the  fMiner  grade  or 
the  town  was  In  ttxcce,  cs  whether  by  the 
affirmative  adoption  the  grade  established 
by  the  town  became  the  city  grade,  or  wheth- 
er a  new  grade  was  established  by  the  dty 
In  the  proceedings  of  September,  1877.  The 
lower  court  rendered  a  special  finding  upon 
the  theory  that  a  former  grade  had  been  es- 
tablished by  the  appellant  dty,  which  had 
been  adopted  by  It  in  its  proceeding  of  Sep- 
tember 7,  1877;  but  whether  established  by 
the  adoption  of  another  or  by  Independent  ac- 
tion would  seem  to  make  no  difference,  so 
that  It  was  authoritative. 

Accepting  the  cocstructlon  of  the  petition 
by  the  lower  court,— and  this,  we  think,  is 
the  most  reasonable  theory  presented  by  the 
pleading,— the  demurrer  was  properly  over- 
ruled, and  all  of  the  objections  urged  against 
the  petition  might  have,  been  cured  upon  mo- 
tion to  make  more  specifla  It  is  true  that 
a  city  Is  not  liable  fw  damages  arising  from 
the  establishment  of  a  street  grade  in  con- 
flict with  a  grade  established  by  a  former 
town  corporation  embracing  the  same  terri- 
tory. City  of  Wabash  v.  Alber,  88  Ind.  428. 
It  Is  equally  true,  however,  that  a  city  may 
not  change  a  street  grade,  legally  establish- 
ed by  It,  without  first  assessing  and  paying 
or  tendering  the  damages  occasioned  by  such 
change  to  the  abutting  property  owner.  Rev. 
St  1881,  i  3073  (Rev.  St  1894,  §  3508);  City 
<rf  Logansport  v.  Pollard,  50  Ind.  151;  City 
of  Kokomo  V.  Mahan.  100  Ind.  242;  City  of 
Lafayette  v.  Wortman,  107  Ind.  404,  8  N.  K. 
277;  City  of  Lafayette  v.  Nagle,  113  Ind. 
425,  15  N.  K.  1;  City  of  Anderson  v.  Bain, 
120  Ind.  254.  22  N.  E.  323;  City  of  Valpa- 
raiso V.  Adams.  123  Ind.  250,  24  N.  K.  107; 
City  of  Jeffersonville  T.  Myers,  2  Ind.  App. 
632,  28  N.  E.  999. 

The  allegation  that  pursuant  to  an  ordi- 
nance, the  stakes  were  set  according  to  the 
established  grade  ,of  said  dty.  and  the  im- 
provement made  and  accepted  in  accordance 
therewith,  while  general  and  subject  to  be 
made  more  particular,  is,  as  we  have  said, 
suffldent  as  against  a  demurrer,  and  as  al- 
leging the  maintenance  of  a  former  grade  es- 
tablished by  the  dty.  It  negatives  the  idea 
of  a  mere  smoothing  of  the  surface  of  the 
street  preparatory  to  placing  the  gravel.  This 
conduslon  is  not  at  variance  with  Mattlngly 
V.  City  of  Plymouth,  100  Ind.  546,  which 
holds  that  "until  proceedings  are  had  by  the 
common  council  directing  that  the  grade  of  a 
certain  street  or  streets  or  specified  portions- 
thereof  shall  be  established,  or  that  a  grade 
already  established  is  approved  and  adopted 
in  some  authoritative  way  by  the  common 
councU,  it  cannot  be  deemed  that  the  'city 
authcH'Itles  have  once  established'  the  grade 
of  a  street"  Our  conduslon  rests  upon  the 
theory  that  the  general  allegation  quoted  and 
referred  to  Implies  necessarily  some  such  au- 
thoritative action  by  the  city.  In  the  case 
of  City  of  LAfaj'ette  v.  Wortman,  sqpra,  the 
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allegation  as  to  the  former  grade  was  "the 
common  council  ot  the  city  established  the 
grade  thereof  In  Gie  manner  foBowlng,  viz.: 
'Beginning  at  the  grade  of  Earl  avenue,  and 
running  down  to  Thompson  avenue,  In  the 
shape  of  a  depressed  curve,'  "—and  Is  not  an 
allegation  of  the  proceeding  by  which  the, 
grade  was  established,  and  is,  at  most,  a 
statement  of  the  character  of  the  grade.  It 
la  not.  In  our  opinion,  "a  direct  allegation  as 
to  the  establishment  of  a  prior  grade,"  in  the 
sense  of  setting  up  the  manner  of  establish- 
ing It,  as  Insisted  by  appellant's  counsel. 

The  ruling  of  the  circuit  court  upon  the 
motion  for  a  new  trial  Is  next  presented. 
The  court's  third  finding  was  as  follows: 
"That  on  the  7th  day  of  September,  1877,  the 
common  council  of  defendant  adopted  an 
ordinance  to  grade  and  gravel  part  of  J^er- 
son  street,  including  that  part  embracing 
plaintiff's  premises,  and  to  bowlder  the  gnt- 
tera  on  each  side  of  said  street.  In  said  or- 
dinance It  was  ordained  that  said  street 
should  be  reduced  to  the  established  grade 
of  said  city.  JPrior  to  tai'd  date  the  dty  evoil  en- 
gineer of  taid  eity  by  the  directions  of  the  common 
council  thereof,  made,  eetabliahed,  and  recorded 
the  grade  of  said  North  Jeff er ton  street  along  eaid 
property,  which  grade  vat  reported  to  taid  com- 
mon council,  and  uat  accepted,  approved,  and 
adopted  by  taid  common  eouneU  at  the  grade 
of  taid  itreeL  The  profile  and  specifica- 
tions were  at  the  time  on  file  at  the  cham- 
bera  of  said  common  council.  That  said 
street  was  so  reduced  to  said  grade,  and  gut- 
tera  were  constructed  In  accordance  with 
said  grade,  and  the  street  leveled,  all  to  the 
acceptance  of  the  city  civil  engineer,  in  ac- 
cordance with  said  plans  and  specifications 
in  said  ordinance  directed;  and  that  this 
was  all  done  after  due  notices  had  been  giv- 
en for  sealed  bids  until  October  5,  1877,  and 
undCT  contract  with  appellant."  That  part 
of  the  finding  In  italics  is  attaclced  as  not 
supported  by  the  evidence.  We  have  care- 
fully read  the  evidence,  and  have  been  un- 
able' to  find  in  it  a  support  for  the  finding 
that  prior  to  the  proceeding  of  September, 
1877,  the  city  established  a  grade  for  the 
street  in  question.  Notwithstanding  the  ap- 
pellant's challenge,  the  appellee  has  failed 
to  point  out  any  evidence  supporting  that 
finding.  There  was  evidence  tending  to  sup- 
port the  allegation  that  the  town  had  estab- 
lished a  grade  for  said  street,  but  there  was 
no  evidence  tending  to  support  the  possible 
theory  that  the  grade  so  established  was  af- 
firmatively adopted  by  the  city  prior  to  the 
proceeding  of  September,  1877;  and  It  must 
be  remembered  that  the  finding  is  of  an  af- 
firmative establishment  of  a  grade  by  di- 
rection to  the  engineer,  and  by  such  grade 
established  and  recorded,  "r^orted  to  said 
common  council,  and  accepted,  approved, 
and  adopted  by  said  common  council  as  the 
grade  of  said  street."  The  direction  to  the 
engineer  in  the  ordinance  of  September, 
1877,  to  set  the  stakes  to  the  estaUlshed 


grade  of  said  city,  or  fbut  flie  "street  be  re-- 
duped  to  the  established  grade  of  the  city," 
might  suggest  the  possible  inference  of  a 
previously  established  grade;  but  it  does  not 
authorize  a  finding  as  an  independent  fact 
that  the  coimcU  had  directed  the  establish- 
ment of  a  grade;  that  the  engineer  had  de- 
signed the  grade,  had  recorded  the  same, 
and  had  reported  the  fact  to  the  council,  and 
which  report  had  been  "accepted,  approved, 
and  adopted  by  said  common,  council." 
There  Is  evidence  also  tending  to  snppMt 
the  theory  that  in  and  by  the  proceeding  of 
1877  a  grade  was  established.  This,  how- 
ever, is  not  the  establishment  of  the  grade 
as  found  by  the  court  to  have  been  made 
"prior  to  said  date."  This  evidence  Is  not 
complete,  since  it  is  partly  oral;  and,  while 
stating  abstractly  the  action  of  the  council, 
it  is  nowhere  shown  what  were  the  contents 
of  any  lost  paper  or  record.  It  is  true  that 
the  record  presents  a  profile  of  the  grade  for 
the  Improvement  of  1877,  but  it  is  not  shown 
when  it  was  filed,  or  that  the  council  ever 
considered  it  or  took  any  action  with  refer- 
ence to  it  The  record  is  not  satisfactory  in 
its  presentation  of  the  evidence.  It  com- 
mingles oral  and  documentary  evidence,- 
without  regard  to  the  order  of  time,  and  in 
some  Instances  by  lnterrogat(>rlee  addressed 
to  and  answered  by  the  witnesses  from 
points  upon  plats  or  diagrams  not  disclosed 
by  the  record.  If  the  able  and  carnal  Judge 
who  presided  during  the  trial  was  not  de- 
ceived by  the  evidence,  the  record  certainly 
is  incomplete,  and  does  not  present  to  us  all 
of  the  evidence  upon  which  he  acted. 

By  the  authorities  we  have  citAd,  it  must 
appear  that  the  change  must  be  of  a  grade 
established  by  the  city.  As  said  in  Mattlng- 
ly  V.  Olty  of  Plymouth,  supra,  in  speaking 
of  the  statute  permitting  damages  for  such 
change:  "It  is  plainly  inferable  that  tiie 
grade,  the  establishment  of  which  is  ban  re- 
ferred to,  and  which  cannot  be  changed  with- 
out the  assessment  and  tender  of  the  dam- 
ages occasioned  thereby,  is  a  grade  estab- 
lished in  purauance  of  some  ordinance  or  or- 
der of  the  common  council  involving  some 
geneitd  plan  of  Improvement  or  grading  of 
a  street  or  specified  portion  thereto;  and 
such  grade,  when  established,  must  be  ap- 
proved and  adopted  In  some  way  by  the  com- 
mon council,  and  should  be  made  a  mattw  of 
record.  The  record  of  the  survey  establish- 
ing the  grade  should  appear  in  the  record 
which  the  civil  engineer  is  required  to  keep; 
and  the  proceedings  of  the  council  should  in 
some  way,  either  by  ordinance  oc  resolution, 
show  that  the  survey  establishing  the  grade 
was  authorized  or  approved,  so  as  to  make 
it  authoritative."  The  evidence  discloses  no 
establishment  of  grade  upon  any  of  the  theo- 
ries possible  under  the  complaint.  Appellee 
suggests  that  the  evidence  is  not  in  the  rec- 
ord by  bill  of  exceptions  in  proper  form. 
The  original  bill  Is  embodied  In  the  record, 
and  it  makes,  by  incoip<»ation  and  adoption. 
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the  longhand  manuscript  of  the  evidence  a 
part  of  the  bill.  The  Judge  certlfiea  that  the 
bill  contains  all  of  the  evidencei  and  he 
makes  that  contained  in  the  bill  a  part  there- 
of. This  Is  sufficient,  though  the  manuscript 
may  purport  to  have  been  copied  ficom  short- 
hand by  a  stenographer.  Elliott,  App.  Proc. 
g  821,  and  authotltieB  there  cited.  The  Judg- 
ment of  the  circuit  court  is  reversed,  with 
Instructioos  to  sustain  appellant's  motion  for 
a  new  trlaL 

(Ml  Ind.  6H) 

TOST  V.  YOST. 
.  (Supreme  Court  of  Indiana.     June  13,  1895.) 

DiVOBOB— AUHOKT. 

Rev.  St  1894,  {  1067  (Rev.  St  1881,  { 
1045),  providefl  that  the  court  shall  give  audi  ali- 
mony as  the  circamstances  render  proper;  and 
section  1064  (lection  1042)  provides  that  pend- 
ing divorce,  the.  court  may  malce  auch  orders  as 
to  the  expenses  as  will  insure  the  wife  an  efficient 
preparation  of  her  case,  and,  on  decreeing  a  di- 
vorce in  favor  of  the  wife,  shall  require  the  hus- 
band to  pay  all  reasonable  ezpoises  of  the  wife; 
Sdd,  in  divorce  where  the  wife  prevailed,  that  it 
was  error  to  allow  only  $100  for  alimony,  counsel 
fees,  and  reasonable  ertienses,  where  the  defrad- 
anf  s  properte-,  accumulated  before  marriage,  was 
valued  at  about  $3,000,  and  tlie  parties  were 
married  9  years,  were,  respectivdy,  65  and  68 
years  old,  and  the  wife  was  without  any  other 
means  of  support 

Appeal  from  circuit  court,  Cass  county;  D. 
B.  McConnell,  Judge. 

Action  by  Catiierine  Yost  against  John 
Tost  for  divorce  and  alimony.  There  was  a 
Judgment  for  plaintiff,  but  she  appeals  there- 
from, on  the  ground  that  the  amount  award- 
ed to  her  as  alimony  was  Insufficient  Re- 
versed. 

Mogee  &  Funk,  for  appellant  Fransler  & 
Mahoney  and  Eiatler  &  Kistler,  for  appellee. 

JORDAN,  J.  This  was  an  action  by  appel- 
lant against  appellee  for  a  divorce  and  ali- 
mony, upon  the  grounds  of  cruel  treatment 
Appellee  ai)peared,  and  filed  his  answer  in 
denial,  and  also  a  cross  complaint,  whereby 
he  sought  a  divorce  from  appellant,  his  wife, 
for  alleged  cruel  treatment  Upon  the  Issues 
Joined,  a  trial  was  had,  wliich  resulted  in 
the  court's  finding  in  favor  of  appellant  and 
granting  to  her  a  divorce,  and  awarding  her 
$100  alimony.  There  was  a  finding  against 
appellee  up<m  his  cross  bill.  Appellant  there- 
upon moved  for  a  new  trial,  and,  among  oth- 
er thiJigs,  assigned  as  a  reason  therefor  that 
the  finding  of  the  court  as  to  the  amount  of 
alimony  fixed  is  not  sustained  by  the  evi- 
dence, and  that  the  same  is  contrary  both  to 
the  law  and  the  evidence,  and  is  insufficient 
in  amount;  tliat  the  finding  of  the  court  In 
refusing  to  allow  the  appellant  a  sum  suffi- 
cient to  cover  reasonable  expenses  in  the 
prosecution  of  her  action,  and  In  refusing  to 
allow  her  any  sum  for  attorney's  fees  in  the 
prosecution  of  her  petition,  is  contrary  to 
law  and  the  evidence.  This  motion  was 
overruled,  and  excepted  to,  and  a  Judgment 


rendered  in  f  avoc  of  appellant  upon  the  find' 
Ing.  Appellant  then  moved  the  court  to 
modify  that  part  of  the  Judgment  awarding 
hear  $100  alimony,  and  render  the  same  for 
an  amount  In  excess  of  that  sum,  and  also 
to  allow  and  order  that  the  defendant  pair 
the  sum  of  $75  to  plaintiff  on  account  of  at- 
torney's fees  incurred  by  her  in  the  prosecu- 
tion of  her  action.  This  motion  was  over- 
ruled, and  the  proper  exception  was  reserved. 
The  errors  assigned  and  argued  by  the 
learned  counsel  for  appellant  are  the  over- 
ruling of  the  motion  for  a  new  trial,  and  of 
that  to  modify  the  Judgment  In  fact,  the 
only  questions  presented  by  her  counsel,  in 
their  brief,  are  those  relative  to  the  insuffi- 
ciency of  alimony,  and  the  action  of  the 
court  in  refusing  to  allow  attorney's  fees.  It 
appears  from  the  evidence  in  the  record 
.that  the  parties  had  been  married,  and  lived 
together  as  husband  and  wite,  for  a  period 
of  nine  years;  that  the  wife  is  65  years  of 
age,  and  the  husband  68;  that  at  the  time  of 
their  marriage  appellant  was  a  widow,  and 
appellee  a  childless  widower;  and  that  no 
children  were  bom  unto  them  by  virtue  of 
said  union.  It  also  appears  that  the  mar- 
ried life  of  these  parties  was  not,  strictly 
speaklngj  happy  or  congenial.  Th»e  Is  evi- 
dence tending  to  show  that  the  appellant 
was  actuated,  upon  her  part  lu  acc^ting 
the  appellant  as'  her  husband,  through  pe- 
cuniary motives;  and  appellee,  upon  his  part 
in  taking  appellant  as  his  wife,  was  in- 
duced by  Ills  desire  to  obtain  a  housekeeper 
or  servant  At  the  time  of  their  marriage  he 
had  iH:«q;>erty,  but  she  had  no  property  or 
means  whatever.  The  evidence  also  shows 
cruel  treatment  upon  the  part  of  appellee, 
and  a  neglect  or  refusal  to  discharge  the 
conjugal  duties  incumbent  upon  him  as  a 
husband.  Upon  one  occasion,  appellee  cbokr 
ed  and  otherwise  maltreated  the  appellant, 
and  compelled  her,  at  a  late  hour  at  night, 
to  leave  his  home,  and  seek  refuge  with 
friends.  .The  evidence  also  establishes  that 
the  appellee  is  the  owner,  in  fee  simple,  of 
real  estate,  improved  and  unimproved,  situ- 
ate in  the  city  of  IiOgansport  Ind.,  ranging 
in  value  from  $2,200  to  $3,750,  and  on  one 
piece  of  this  realty  there  is  situated  a  busi- 
ness building,  the  rental  value  of  which  ap- 
pears to  be  about  $375  per  annum.  All  of 
this  property  was  accumulated  by  the  appel- 
lee before  he  and  apxMillant  were  marriedi 
The  latter  has  no  means  or  property  what- 
ever, and  has  to  support  herself  by  doing 
washing  and  performing  other  domestic 
work.  Appellee  introduced  a  witness,-  who 
was  an  attorney  at  law  at  the  bar  of  the  Cass 
circuit  court  who  fixed  as  a  reasonable  at- 
torney's fee  for  the  prosecution  of  the  ac- 
tion the  sum  of  $100.  There  was  no  evi- 
dence contradictory  to  that  given  by  this 
witness.  After  the  commencement  of  the 
suit  and  before  the  trial,  the  court,  upon  ap- 
plication of  appellant,  ordered  and  required 
appellee  to  pay  the  soiin  of  $25  to  appellant 
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This  was  all  the  allowance  made  in  said 
cause.  The  question  arises,  upon  the  erl- 
deuce  before  us,  did  the  trial  court  exercise 
a  sound  discretion  in  awarding  the  appellant 
but  |100  as  alimony,  and,  upon  decreeing  the 
divorce  in  her  favor,  refusing  to  allow  her 
any  sum  to  defray  her  reasonable  expenses, 
including  her  attorney's  fees?  Section  1057, 
Rev.  St  1894  (section  1045,  Rev.  St.  1881), 
pro>7ide8  "that  the  court  shall  make  such  de- 
cree for  alimony  in  all  cases  contemplated 
by  this  act,  as  the  circumstances  of  the  case 
shall  render  Just  and  proper."  By  the  first 
clause  of  section  1054,  Rev.  St  1894  (section 
1042,  Rer.  St  1881),  it  la  provided  that,  pend- 
ing a  petition  for  a  divorce,  the  court  or 
judge  may  make  such  orders  relative  to  the 
expenses  of  such  suit  as  will  Insure  to  the 
wife  an  efficient  preparation  of  her  case,  etc. 
The  second  clause  of  this  section  provides: 
"And  on  decreeing  a  divorce  In  favor  of  the 
wife  or  refusing  one  on  application  of  the 
husband,  the  court  shall  by  order  to  be  en- 
forced by  attachment  require  the  husband  to 
pay  all  reasonable  expenses  of  the  wife  In 
the  prosecution  or  defense  of  the  petition 
when  such  divorce  has  been  refused."  The 
temporary  allowance  authorized  by  the  first 
clause  in  the  above  section  is  commonly  de- 
nominated "suit  money,"  and  Is  for  the  pur- 
pose of  insuring  to  the  wife  an  efficient  prep- 
aration of  her  case,  and  a  fair  and  impartial 
trial  thereof.  Davis  v.  Davis  (at  this  term) 
40  N.  E.  803;  Mnsselman  v.  Mnsselman,  44 
Ind.  106;  Harrell  v.  Harrell,  39  Ind.  185.  In 
the  case  last  cited  this  court  said:  "It  Is 
made  the  Imperative  duty  of  the  court,  Ifi 
decreeing  a  divorce  to  the  wife,  or  refusing 
one  to  the  husband,  to  make  an  allowance 
sufficient  to  cover  all  reasonable  expenses 
of  the  wife  in  the  prosecntion  or  defense  of 
the  action.  The  language  of  the  statute  is, 
that  the  court  shall  make  such  orders,  etc." 
The  court,  however.  In  making  this  final  al- 
lowance to  the  wife,  should  take  into  consid- 
eration any  other  allowances  that  were  made 
to  her  during  the  pendency  of  the  action,  un- 
der the  first  clause  of  this  section.  Harrell 
V.  Harrell,  supra.  The  evidence  of  the  wit- 
ness to  which  we  have  referred  fixed  as  a 
reasonable  attorney's  fee  for  the  prosecution 
of  this  action  $100,  or  $75  after  deducting  the 
$25  paid  by  appellee  pending  the  action. 
This  was  not  contradicted  by  appellee,  and 
his  failure  to  do  so  ought  to  be  regarded  as 
an  admission  on  his  part  that  the  amount  of 
the  attorney's  fee,  as  stated  and  fixed  by  the 
witness,  was  reasonable.  Mnsselman  v.  Mns- 
selman, supra.  The  "reasonable  expenses" 
of  the  wife  Include  her  attorney's  fees.  Mc- 
Cabe  V.  Britton,  79  Ind.  224.  Wo  recognize 
the  fact,  under  the  repeated  decisions  of  this 
court,  that  the  amount  allowed  to  the  wife 
under  this  section  of  the  statute  is  a  matter 
of  sound  discretion  upon  the  part  of  the  trial 
court,  and  that  this  court  will  not  interpose, 
upon  an  appeal,  except  where  there  is  an 
abuse  ot  this  discretion.    We  must  presume 


ttiat,  when  the  court  awarded  the  appellee 
$25  during  the  pending  of  her  petition,  he 
did  so  for  the  purpose  of  enabling  her  to 
make  an  efficient  preparation  for  trial,  as 
provided  by  the  statute.  It  Is  obvious,  we 
think,  that  prior  to  the  trial  the  court  could 
not  be  folly  apprised  or  informed  as  to  what 
would  be  the  amount  of  the  reasonable  ex- 
penses that  the  wife  would  incur  during  the 
trial  of  the  cause.  The  allowance  made  pen- 
dente lite  is  made  regardless  of  the  merits 
of  her  petition,  or  as  to  what  the  result  of 
the  trial  may  be.  The  final  determination 
by  the  court  of  the  reasonable  expenses  that 
ought  to  be  allowed  to  the  wife,  under  all  the 
evidence  and  circumstances  in  each  particu- 
lar case,  under  this  second  clause,  Is  a  mat- 
ter which  must  necessarily  be  postponed  un- 
til the  ultimate  decree  Is  rendered.  In  the 
event  that  the  wife  la  the  petitioner,  and  h^ 
prayer  for  a  divorce  be  denied,  the  court  can- 
not exercise  any  power  under  this  clause  of 
the  statute.  But  when  the  trial  is  conclud- 
ed, and  the  wife  succeeds  upon  her  petition, 
or  the  husband  has  been  defeated  upon  his 
application,  the  entire  cause,  with  all  of  Its 
attending  events  and  circumstances,  includ- 
ing the  length  of  the  trial,  and  the  character 
of  the  contest,  together  with  other  matters 
which  are  or  may  be  proper  for  the  court  to 
consider  in  order  to  determine  what.  are„  in 
the  particular  case,  the  "reasonable,  expens- 
es" of  the  wife,  la  the  prosecution  or  de- 
fense of  the  action,  have  all  come  under  the 
Immediate  observation  of  the  court,  or  may 
be  properly  and  fully  presented.  In  fact 
the  trial  court  cannot,  generally  speakipg,  be 
apprised  or  fully  Informed  of  such  matters 
as  win  enable  it  to  make  its  ultimate  order 
upon  this  question  until  the  pendency  of  the 
action  has  terminated.  We  are  of  the  opin- 
ion that  the  action  of  the  court  In  r^iusing  to 
make  an  additional  allowance  to  appellant  at 
least  for  the  reasonable  fees  of  her  counsel, 
incurred  by  her,  und»  the  evidence  and 
facts  herein,  cannot  be  sustained. 

The  next  and  only  remaining  question  to 
be  considered  is  that  arising  upon  the  action 
of  the  court  in  its  award  of  alimony,  the 
amount  of  which,  counsel  for  appellant  In- 
sist, is  wholly  unjust,  and  palpably  insuffi- 
cient By  the  terms  of  section  1057,  supra, 
the  court  Is  required  to  give  alimony  to  the 
wife  in  such  a  sum  as  the  circumstances  of 
each  case  shall  render  just  and  proper.  We 
yield  adherence  to  the  well  and  firmly  set- 
tled rule  that  the  question  of  what  amount 
shall  be  decreed  in  any  case  is  a  matter  of 
judicial  discretion,  within  the  province  of  the 
trial  court,  and  depends  upon  the  facts  and 
circumstances,  under  the  law,  in  each  par- 
ticular case;  and  this  court  will  only  inter- 
fere when  it  is  apparent  that  this  discretion 
has  been  abused.  It  is  also  manifest  that 
no  infallible  or  inflexible  rule  can  be  laid 
down  for  the  guidance  of  the  court  in  Its 
award  of  the  sum  which  the  husband  shall 
pay  to  the  wife  whom  he  has  Injured,  by  rea- 
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aon  of  the  wrongs  and  grievances  of  wblcb 
she  has  complained,  and  which  she  has  sns- 
taiued  by  the  evidence  upon  the  trial.  For 
the  purpose  of  determining  what  amount,  If 
any,  shall  be  adjudged  against  the  bneband 
In  a  particular  case,  the  court  has  a  right, 
and  It  Is  its  duty,  to  inquire  Into  tbe  con- 
dition of  each  party  to  the  action,  and  nscer- 
tabi  tbe  amount  of  property  owned  and  held 
by  tbe  husband  at  the  time;  the  source  from 
whence  it  came;  bow  accumulated;  and 
whether  or  no  tbe  wife,  by  her  industry  and 
economy,  has  contributed  to  the  accumula- 
tion of  the  same;  the  ability  of  the  husband 
to  pay,  by  reason  of  his  financial  status,  bis 
tbcome,  his  ability  to  earn  money,  or  inabili- 
ty to  do  so,  by  reason  of  oH  age,  ill  health, 
or  other  causes,— and  upon  a  full  investiga- 
tion of  these  matters,  and  othars  that  may 
arise  and  are  germane  to  this  issuer  make 
such  an  ailowance  as  will  be  Just  and  print- 
er. Hedrick  v.  Hedrlck,  128  Ind.  622,  26  N. 
E.  768.  The  principal  reason  or  object  of  tbe 
law.  In  granting  to  the  wife,  up<Mi  divorce- 
ment from  her  husband,  the  rights  of  ali- 
mony, is  that  tbe  sum- allotted  to  her  shall 
be  in  lien  of  her  interest  in  his  estate,  and  of 
the  support  which  he,  as  such  husband,  is 
bound  to  provide.  Musselman  v.  Mnsselman, 
aupra;  HiUs  v.  Hills,  94  Ind.  4S6.  The  con- 
duct of  the  husband,  and  the  wrongs  perpe- 
trated by  him  upon  the  wife,  are  matters 
tliat  may  be  considered  against  him  by  the 
court,  in  fixing  tbe  amount  to  be  allowed. 
Ifert  V.  Ifert,  29  Ind.  473.  It  is  said  by  an 
eminent  author:  "No  one  sbould  be  permit- 
ted to  suffer  in  purse  from  the  wrongs  of  an- 
other; hence,  alimony,  when  given  to  an  in- 
oooent  and  injured  wife,  should  be  in  a  pro- 
porti<m  to  leave  her  at  least  as  well  off,  pe- 
cuniarily, in  noncohabltation  as  she  would  be 
in  cohabitaUon."  2  Bish.  Mar.  &  Div.  i  468. 
As  we  have  seen,  in  the  case  at  bar  the  court 
divorced  appellant  upon  the  grounds  of  cruel 
treatment  at  the  hands  of  app^ee.  It  Is 
undisputed  that  appellee  Is  tbe  owner  of  real 
estate,  and  that  be  is  virtually  free  from 
Indebtedness.  Tbe  testimony  of  bis  own 
witnesses  fixes  the  value  of  tbe  same  to  be 
at  least  $2,200,  or  from  that  sum  to  $2,500, 
while,  upon  the  other  side,  that  of  appel- 
lant's witnesses  fixes  it,  we  believe,  from 
f  2,600  to  $3,750.  Appellant  has  no  property 
or  means,  and  for  her  support  in  her  old  age 
she  must  rely  upon  her  labor,  or  the  charity 
ot  her  friends.  She  appears  to  have  served 
the  appellee,  in  the  capacity  of  his  wife,  for 
a  period  of  nine  years;  and  If  her  statements, 
with  those  of  others,  are  to  be  accepted  as 
true,  she  submitted  to  and  endured  many 
grievances  arising  out  of  the  acts  of  appellee. 
We,  however,  recognize  that,  under  all  the 
facts  and  circumstances  in  the  case  at  bar, 
it  is  not  one  that  invokes  a  very  liberal  award 
of  alimony.  But,  however,  we  cannot  yield 
Judicial  sanction  to  the  contention  of  appel- 
lee's learned  counsel  that  tbe  lower  court  ex- 
ercised a  sound  discretion  in  only  allowing 


tbe  sum  In  question.  We  do  not  think,  under 
tbe  facts,  and  within  the  meaning  and  spirit 
of  the  law.  It  was  "Just  and  proper"  for  the 
court,  ui)on  decreeing  a  divorce  to  appellant 
on  account  of  tbe  wrongs  of  appellee,  to  bid 
h^  depart  from  the  forum  of  Justice  with 
the  small  amount  in  controversy  as  the  sum 
total  to  be  allowed  In  her  favor.  In  this, 
and  also  in  refusing  to  allow  tbe  reasonable 
exi>enses  in  question,  we  are  of  the  opinion 
that  the  learned  Judge  presiding  at  tbe  trial 
did  not  exercise  a  proper  Judicial  discretion, 
and  therefore  erred.  As  this  court.  In  the 
exercise  of  appellate  Jurisdiction,  has  tbe 
power  to  so  m<rid  its  Judgments  and  man- 
dates as  to  secure  the  proper  relief  or  Justice 
to  the  party  or  parties  entitled  thereto,  we 
sbould  much  prefer  to  exercise  that  power, 
In  order  to  provide  a  way  by  which  this  re- 
sult might  be  obtained  without  disturbing 
that  part  of  the  decree  divorcing  the  parties. 
But  as  the  value  of  tbe  property  owned  by 
appellee  may  have  changed  since  the  Judg- 
ment was  originally  rendered,  and  likewise 
the  circumstances  and  conditions  of  both  par- 
ties, it  will  be  proper  and  right,  and  better, 
perhaps,  we  think,  subserve  tbe  ends  of  Jus- 
tice, for  tbe  lower  court  to  hear  and  consider 
the  entire  case  de  novo.  It  Is  therefore  or- 
dered that  the  Judgmoit  be  reversed,  and 
that  tbe  court  grant  appellant's  motion  for  a 
new  trial  upon  all  Issues,  and  for  further  pro- 
ceedings in  accordance  with  this  opinion. 


(141  Ind.  C9S) 

GUBNTHER  v.  STATE. 

(Supreme  Court  of  Indiana.     June  14,  1806.) 

Cbdiimai,  Law— Bill  or  Bxcbptions— SiOMiiio 

— Appbai- 

1.  Bums'  Rev.  St.  1894,  g  1916  (Rev.  St. 
1881,  {  18471,  providing  that  a  bill  of  exceptifms 
in  a  criminal  case  must  be  signed  by  tbe  judge 
and  filed  by  the  clerk,  is  mandatory,  and  both  of 
these  facts  must  be  shown  by  the  record  before 
tbe  bill  will  be  considered  on  appeal. 

2.  Bums'  Rev.  St.  1894,  f  1916  (Rev.  St. 
1881,  i  1847),  provides  that  "aU  bills  of  excep- 
tions in  a  criminal  prosecution  must  be  made  out 
and  presented  to  tlie  judge  at  the  trial,  or  within 
sudt  time  thereafter  as  the  jndge  may  allow,  not 
exceeding  60  days  from  the  time  judgment  is  ren- 
dered." Bdd,  that  time  in  which  to  file  a  bUl  of 
exc^ytioDS  comd  not  be  allowed  after  Judgment 
was  rendered. 

3.  Where  a  bill  of  exceptions  does  not  con- 
tain all  the  evidence  in  the  cause,  questions  based 
ujion  evidence  will  not  be  considered  on  appeal. 

Appeal  from  circuit  court,  Randolph  coun- 
ty; Benjamin  F.  Marsh,  Special  Judge. 

Henry  Guenther  was  convicted  of  rape,  and 
appeals.    Affirmed. 

Walko*,  Smith  te  Garrett,  tor  appellant. 
W.  A.  Ketcbam  and  Clarkson  L.  Hutcliins, 
for  tbe  State. 

McCABB,  3.  Tbe  appellant  was  tonnd 
guilty  by  tbe  Jnry,  on  a  trial  of  the  charge 
of  rape,  In  tbe  circuit  court,  bis  punishment 
being  fixed  at  confinement  in  tbe  state  prison 
for  one  year.    The  court  rendered  Judgment 
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on  the  Terdlct  The  only  proper  aBsignment 
of  error  here  la  the  action  of  the  trial  court  In 
overmllng  his  motion  for  a  new  trial  The 
grounds  therefor  stated  In  such  motion  are  that 
the  drcult  court  erred  (1)  In  overruling  hla 
motion  for  a  continuance;  (2)  In  overruling 
his  motion  for  a  change  of  venue  from  the 
county;  &)  in  Instructing  the  Jury  as  in  a 
certain  specified  Instruction.  These  and  other 
grounds  specified  in  the  motion,  of  a  similar 
nature,  as  well  as  that  the  verdict  Is  contrary 
to  law  and  the  evidence,  require  a  bill  of 
exceptions  to  present  them.  There  is  Incor- 
porated in  the  transcript  what  purports  to  be 
a  bill  of  exceptions,  incorporating  what  pur- 
ports to  be  the  longhand  manuscript  of  the 
evidence  as  taken  by  the  o£9cial  shorthand 
reporter  at  the  trial;  but  there  Is  no  state- 
ment or  showing  anywhere  In  the  record,  or 
In  the  transcript  of  the  clerk,  that  such  bill 
of  exceptions  was  ever  filed  in  the  office  of 
the  clerk  of  the  trial  court 

Objection  Is  made  on  behalf  of  the  state, 
by  the  attorney  general,  to  the  consideration 
or  decision  of  any  of  the  questions  raised  by 
the  motion  for  a  new  trial,  because  they  are 
not  presented  to  us  for  our  consideration  and 
decision,  for  want  of  a  bill  of  exceptions  in  the 
record  presenting  them.  Our  Criminal  Code 
provides  that  a  bill  of  exertions  "must  be 
signed  by  the  judge  and  filed  by  the  clerk." 
Bums'  Rev.  St  1894.  i  1916  (Rev.  St  1881, 
i  1847).  It  has  been  held— and  correctly  so, 
we  think— by  this  court,  under  this  statute, 
that  "when  •  •  •  these  facts  are  shown 
by  the  record,  then,  and  not  before,  can  the 
bill  be  conatdeied  here  as  constituting  a  part 
of  the  record."  Stewart  v.  State,  113  Ind. 
505, 16  N.  E.  186.  To  the  same  effect  is  Hen- 
derson V.  McAUister  (at  this  term)  40  N.  B. 
1071.  In  the  former  case  it  was  there  held 
that  the  statute  Is  mandatory  as  to  both  re- 
quirements. 

Beddes,  the  motion  for  a  new  trial  was 
overruled  on  the  29th  day  of  April,  1895, 
whereui>on  the  Judgment  was  rendered  on 
the  same  day.  After  the  Judgment  was  ren- 
dered the  court  made  the  order  allowing  30 
days  to  file  the  bill  of  exceptions.  The  trial 
Judge  certifies  that  he  signed  the  bill  of  ex- 
ceptions on  the  14th  day  of  May,  following. 
The  statute  cited  provides  that  "all  bills  of 
exceptions  In  a  criminal  prosecution  must 
l>e  made  out  and  presented  to  the  judge  at 
the  trial,  or  within  such  time  thereafter  as 
the  Judge  may  allow,  not  exceeding  60  days 
from  the  time  judgment  Is  rendered;  and 
they  must  be  signed  by  the  Judge  and  filed 
l)y  the  clerk."  It  has  been  held,  under  the 
statute,  that  time  cannot  be  allowed  in  which 
to  file  a  bill  of  exceptions  after  the  judgment 
Is  rendered.  Hunter  v.  State,  101  Ind.  406, 
and  cases  there  cited;  Id.,  102  Ind.  428,  1  N. 
E.  361;  Bruce  v.  State  (at  this  term)  40  N.  E. 
1069.  So  that,  if  even  we  should  treat  the 
transcript  as  showing  that  the  bill  of  excep- 
tions bad  been  properly  filed  in  the  clerk's 
office,  it  was  not  made  and  presented  to  the 


Judge  as  the  time  of  the  trial;  and  aa  no 
valid  order  was  made,  allowing  time  there- 
after for  so  presenting  and  filing  the  same, 
it  is  not  presenting  a  part  of  the  record,  for 
that  reason.  Moreover,  the  bill  of  excep- 
tions does  not  purport  to  contain  all  the  evi- 
dence in  the  cause,  but  the  Judge  states,  over 
his  signature,  "that  It  contains  a  full,  true, 
complete,  and  Impartial  transcript  and  re- 
port of  ail  the  evidence  of  said  witnesses,  to 
wit  John  Bom,  Karoline  Bom,  and  Jacob 
Bora."  This  is  far  from  a  compliance  with 
the  rule,  long  established,  that  the  bill  of 
exceptions  must  show  that  It  contains  all  the 
evidence  in  the  cause.  When  the  bill  fails 
to  affirmatively  show  that  it  contains  ail  the 
evidence  In  the  cause,  this  court  cannot  and 
will  not  consider  and  pass  upon  questions 
which  are  based  upon  the  evidence.  Oarri- 
son  V.  State,  110  Ind.  145, 11  N.  E.  2;  Beattj 
V.  O'Connor,  106  Ind.  81,  5  N.  B.  880;  Kleyla 
V.  State,  112  Ind.  146,  13  N.  B.  255;  Central 
Union  TeL  Co.  v.  State,  110  Ind.  203,  10  N. 
B.  922,  and  12  N.  E.  136;  Railroad  Co.  v. 
Bamum,  79  Ind.  261;  Insurance  Co.  v.  Gal- 
lahan,  76  Ind.  168;  Barley  v.  Dunn,  85  Ind. 
338;  Bender  v.  Wampler,  84  Ind.  172;  Fel- 
lenzer  v.  Van  Valzah,  95  Ind.  128;  Ingel  v. 
Scott  86  Ind.  518;  Railroad  Co.  v.  Nickless. 
73  Ind.  382;  Henderson  v.  McAllister,  supra. 
There  is  in  the  transcript  what  purports  to 
be  another  bill  of  exceptions,  containing  cer- 
tain Instructions  given,  and  exceptions  there- 
to, and  certain  others  refused,  and  exceptions 
thereto;  also  certain  other  matter,  contain- 
ing exceptions  to  other  rulings,  and  signed 
by  the  Judge  on  the  same  day.  But  there  Is 
nothing  to  show  that  it  was  ever  filed  in  the 
clerk's  office,  or  that  time  was  allowed  the 
appellant  in  which  to  present  and  file  the 
same.  Neither  of  these  bills  of  exceptions, 
therefore,  forms  any  part  of  the  record  of 
the  cause  in  this  court,  and  their  contents 
cannot  be  considered  in  determining  the  ques- 
tions raised  by  the  motion  for  a  new  trial. 
That  leaves  the  record  without  anything  to 
show  affirmatively  that  there  was  error,  and 
the  presumption  being  that  the  Judgment  is 
correct  until  the  contrary  Is  affirmatively 
shown  by  the  record,  the  judgrment  is  af- 
firmed. 

MONKS,  J.,  did  not  participate  In  the  deci- 
sion of  this  caoae. 

OS  Ind.  App.  10> 
LOUISVILLE,  N.  A.  &  C.  KT.  CO.  v.  HEN- 
DRICKS. 
(Appellate  Court  of  Indiana.    June  12,  1895.) 
Malicious  FBoasoUTiON— Gtidbnob  or  Acquittal 
— Orhctionb. 
Where  defendant  in  an  action  for  mali- 
cions  proaecntion  allowed  plaintiff  to  prove  the 
termination  of  the  prosecution  by  parol  evidence, 
he  cannot  urge  on  appeal  that  the  record  of  the 
acquittal  was  the  only  competent  evidence  of 
that  fact 
On  rehearing.    Overruled. 
For  former  opinion,  see  40  N.  E.  82. 


Digitized  by 


Google 


Ind.) 


LOUISVILLE  A  N.  B.  CO.  e.  CROMBACK. 


U 


GAVIN,  J.  Ctonnsel  for  appelant  very 
courteously,  but  with  much  seal,  urge  tbat 
the  court  vaa  in  errw: 

1.  Becanse  no  malice  was  shown.  As  to 
this  pn^xwltioo,  we  need  add  nothing  to 
what  was  said  in  our  original  opinlota,  which, 
in  our  judgmernt,  fully  meets  the  objection  of 
counsel. 

2.  It  is  insisted  that  the  evidence  was  in- 
sufficient, because  it  was  essential  that  ap- 
p^ee  should  prove  the  termination  of  the 
prosecution;  and  that,  althoogh  there  was 
parol  evldoice  that  he  was  tried  on  the 
charge  in  the  circuit  court,  and  acquitted, 
yet  the  record  was  the  best  and  only  evi- 
dence, and,  in  the  absence  of  the  record,  the 
fact  was  not  established.  The  proof  was  made 
by  the  evidence  of  the  prosecuting  attorney, 
without  objection  by  app^ant  While  the 
record  was  undoubtedly  the  best  evidence,  yet 
when  a  fact  provable  propoiy  by  writings 
is  permitted  to  be  proved  by  pait^  it  Is  nev- 
o-thelees  established.  The  objection  should 
have  been  made  when  the  evidence  was  of- 
fered. Pennsylvania  C!o.  v.  Stanley  (Ind. 
App.)  37  N.  B.  421;  Graves  v.  State,  121 
Ind.  357,  23  N.  E.  156.  Moreover,  no  such 
question  was  made  on  the  original  hearing. 
On  the  contrary,  it  is  expressly  stated  in  ap- 
pellant's brief  in  the  statement  of  facts,  at 
pages  4  and  6:  "Thereafter,  and  at  the 
March  term  of  the  circuit  court,  an  informa- 
tion was  filed  pursuant  to  the  statute,  where- 
<Hk  app^ee  was  tried  in  the  circuit  court, 
and  acquitted.  Upon  the  acquittal  of  appel- 
lee be  brought  this  suit"   Petition  overruled. 


(12  Ind.  App.  eeet 

I-OUISVILLB  &  N.  E.  00.  v.  (HtOMBACK. 

(Appellate  Conrt  of  Indiana.     June  12,  1895.) 

AcTiOH   AeAissT    Railroat>  OoiiPA!nr  —  Injdbt 

TO  Pbbson  on  Tbaok— Contbibotobt 

Neoliosncb. 

1.  Employes  In  charge  of  a  moviDg  train 
have  a  right  to  presume  that  a  person  walliing 
on  the  trade  will  step  ofF  in  time  to  avoid  injury. 

2.  A  peraon  leasonabiy  active,  and  not  de- 
fective in  sisfat  or  bearing,  who  steps  on  a  rail- 
road track  Immediately  in  front  of  an  engine 
headed  in  the  direction  he  is  going,  and  nnder 
steam,  and  wailn  along  tlie  tracic  in  front  of  it 
for  about  300  feet  witlioat  loolcing  baclc  or  lis- 
tening to  ascertain  whether  the  engine  is  moving, 
there  l)eing  nothing  to  prevent  his  hearing  or  to 
obstruct  bis  view,  is  negligent 

Appeal  from  circuit  court,  Gibson  county; 
W.  W.  Medcalf,  Special  Judge. 

Action  by  Jacob  Cromback,  administrator 
of  Henry  C.  Cartmell,  deceased,  against  the 
Tx>nisvllle  &  Nashville  Railroad  (Company. 
From  a  Judgment  for  piaintifti  defendant  ap- 
peals.   Reversed. 

Iglehart  &  Taylor,  L.  C.  Embree,  John  H. 
Miller,  and  F.  P.  Leonard,  for  appellant 
Busliirk  &  Brady  and  O.  V.  Menzles,  for  ap- 
pellee. 

DAVIS,  J.  This  action  was  instituted  by 
appellee  to  recover  damages  on  account  of 


the  death  of  the  decedent,  Henry  C:  Cartmell, 
The  complaint  was  la  two  paragraphs.  The 
verdict  was  limited  to  the  first  para^irraph. 
Omitting  the  formal  parts  of  the  pleadings, 
about  which  there  Is  no  dispute.  It  Is  alleged 
that  on  the  16th  day  of  March,  1882,  de- 
fendant operated  a  railroad,  which  passed 
through  and  within  the  corporate  limits  of 
the  city  of  Mt  Vwnon,  with  its  main  track 
laid  over  Eleventh  street  and  over  what 
would  be  the  continuation  of  that  street  to 
the  western  corporation  line  of  the  city» 
where  it  crossed  a  public  highway;  that 
from  where  the  main  track  crossed  the  main 
street  of  the  city,  thence  to  the  public  high- 
way on  the  west,  for  more  than  20  years  prL- 
or  to  the  15th  of  March,  1882,  and  .on  that 
day,  the  public,  with  the  knowledge  and  con- 
sent of  the  defendant  had  and  were  using 
that  part  of  the  main  -track  above  described 
as  a  thoroughfare  In  iMissing  on  foot  to  and 
from  Main  street,  in  said  city,  to  the  high- 
way on  the  west;  that  on  said  day  the  dece- 
dent lived  near  where  the  main  track  inter- 
sected the  highway  on  the  west  and  In  the 
forenoon  of  that  day  started  on  foot  from  de- 
fendant's station  house  to  his  home,  passing, 
as  he  left  the  station  house,  onto  the  main 
track  leading  to  the  highway,  and  to  his 
home,  which  was  and  had  been  for  the  time 
and  in  manner  stated  In  general  use  by  the 
public  as  a  passway;  that  as  decedent  step- 
ped onto  the  main  track  one  of  defendant's 
engines  was  standing  still  on  the  main  track, 
headed  west,  with  three  cars  attached;  that 
defendant's  servants  were  at  that  time  en- 
gaged in  setting  ofT  cars  on  a  side  track  of 
the  defendant  by  means  of  a  switch  located 
a  short  distance  west  of  the  engine,  and  that 
in  the  proper  management  of  said  engine 
there  was  no  occasion  for  the  engine  to  go  on 
the  main  track  west  of  the  switch,  and 
where  the  decedent  was  then  walking;  that 
a  person  such  as  an  engineer  or  fireman,  then 
standing  at  an  elevated  place  on  the  engine, 
could  look  west  on  the  main  track,  which 
was  straight  for  a  quarter  of  a  mile,  with 
nothing  to  interfere  with  the  view,  or  pre- 
vent the  decedent,  who  was  then  waildng 
west  with  his  back  to  the  engine,  from  being 
seen;  that  the  servants  of  tibe  defendant  then 
in  charge  of  the  engine  saw  the  decedent 
who  was  in  plain  view,  and  Icnew  decedent 
was  walldng  westwardly  on  the  main  track, 
towards  the  public  highway;  that  with  de- 
cedent In  plain  view,  and  knowing  that  be 
was  not  aware  that  said  engine  was  adout  to 
be  started,  and  when  he  was  some  yards 
west  of  the  switch,  those  in  charge  of  the  en- 
gine carelessly,  negligently,  and  suddenly, 
without  giving  any  warning  or  making  any 
sigoal,  caused  the  engine  to  be  started  ahead, 
at  the  rate  of  20  miles  per  hour,  towards  the 
decedent;  that  after  the  engine  and  the  at- 
tached cars  were  put  In  motion,  and  before 
the  switch  was  reached,  the  rear  car  was  cut 
off,  and  the  engine  and  remaining  cars  were 
moved    forward    at    an    Increased    speed 
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to-wardg  the  decedent,  without  Bounding  the 
whistle,  ringing  the  bell,  or  making  any 
warning  signal;  that  the  engine  and  cars, 
from  some  cause,  making  no  noise  or  sound, 
the  decedent  at  this  time  not  hearing  any 
noise  from  the  moving  engine  or  cars,  or 
knowing  that  same  were  moving  rapidly 
towards  him,  ignorant  of  the  approach  of  the 
same,  and  being  in  plain  view  of  those  oper- 
ating the  cars,  the  employ&s  carelessly  and 
negligently  ran  the  engine  upon  him,  etc.; 
that  at  that  time  decedent  was  without 
fault,  etc.  It  is  not  alleged  that  appellant's 
employes  in  charge  of  the  engine  saw  the 
decedent,  or  that  they  In  fact  became  aware 
of  the  danger  to  which  he  was  exiwsed,  aft- 
er the  engine  was  started.  There  Is  an  al- 
legation, in  substance,  that  the  employes  of 
appelant  in  charge,  of  the  train  suddenly 
started  the  engine  at  a  high  rate  of  speed,  in 
violation  of  a  city  ordinance,  for  the  purpose 
of  making  a  running  switch,  knowing  that 
the  intestate  was  Ignorant  thatthe  engine  was 
so  put  In  motion,  and  that  he  was  In  plain 
view  of  those  operating  the  cars;  but  thwe 
is  no  averment  that,  when  the  engine  and 
cars  were  negligently  moved  towards  and 
against  him,  they  saw  him,  or  knew  that  he 
was  not  aware  that  the  engine  was  coming 
behind  him. 

Among  the  Interrogatories  and  answers 
thereto  are  the  following:  "(27)  Was  not  the 
defendant's  engine  running  westward  on  de- 
fendant's main  track  at  the  time  it  collided 
with  Cartmell?  Answer.  Yes.  (28)  Was  not 
Cartmell  walking  westward  between  the  rails 
of  defendant's  main  track  at  the  time  he  was 
struck  by  defendant's  engine?  Answer. 
Yes."  "(31)  Was  there  anything  In  the  way 
to  prevent  Cartmell  from  seeing  the  engine 
at  the  time  he  went  upon  the  main  track,  or 
any  time  thereafter  before  be  was  struck 
by  the  engine,  if  he  had  looked  in  the  direc- 
tion from  whence  it  came?  Answer.  No.  (32) 
If  you  answer  the  next  preceding  interroga- 
tory In  the  affirmative,  state  what  there  was 
to  obstruct  or  prevent  Cartmell  from  seeing 
the  engine?  Answer.  Nothing.  (33)  Had  not 
Cartmell  walked  past  the  engine  by  which 
he  was  Injured  while  it  was  on  the  defend- 
ant's main  track,  headed  west,  immediately 
before  Be  went  upon  the  track  in  front  of  it? 
Answer.  Yes.  (34)  Did  not  Cartmell  know 
that  the  engine  that  ran  over  him  was  on  the 
track,  headed  west  and  under  steam,  when 
he  went  upon  the  track  In  front  of  It?  An- 
swer. Yes.  (35)  Was  Cartmell  In  any  wise 
deficient  in  his  senses  of  sight  or  hearing  on 
the  day  he  was  Injured?  Answer.  No." 
"(38)  Was  not  Cartmell  about  forty-nine  (49) 
years  old,  and  reasonably  active,  at  the  time 
of  the  injury?  Answer.  Yes.  (39)  Was  there 
anything  to  prevent  Cartmell  from  stepping 
off  the  track,  and  avoiding  collision  with  the 
engine.  If  he  had  looked  for  its  approach? 
Answer.  No.  (40)  Was  there  anything  to  pre- 
vent Cartmell  from  stepping  off  of  the  track, 
and  avoiding  collision  with  the  engine.  If  he 


had  listened  for  its  approach?  Answer. 
No.  (41)  If  there  was  anything  to  prevent 
Cartmell  from  stepping  off  of  the  track,  state 
what  It  was.  Answer.  Having  no  knowl- 
edge of  the  engine's  approach."  "(66)  Was 
there  not  on  the  15th  day  of  March,  1892,  a 
space  between  the  defendant's  main  track 
and  its  side  track  suitable  for  a  footway,  ex- 
tending from  the  depot  at  Mt  Vernon,  Ind., 
westward,  to  the  lower  New  Harmony  road? 
Answer.  Yes."  In  addition  to  these,  othw 
answers  of  the  jury  set  forth  that  the  killing 
of  appellee's  Intestate  occurred  on  the  appel- 
lant's main  track,  near  a  tool  house  which 
stood  abont  SOO  feet  west  of  the  depot  at 
Mt  y^non,  and  between  the  depot  and  the 
lower  New  Harmony  road,  which  crossed  the 
main  track  some  1,200  feet  west  of  the 
depot 

The  verdict  was  upon  the  paragraph  of  the 
complaint  charging  negligence,  and  in  their 
answers  to  Interrogatories  the  Jury  expressly 
returned  that  the  injury  was  not  purposely 
inflicted.  The  facts  of  the  case  as  shown  by 
the  evidence,  construed  most  strongly  in  favor 
of  appellee,  are,  substantially,  that  on  and 
for  some  years  before  the  15th  day  of  March, 
1892,  the  decedent  Henry  C.  Cartmell,  lived 
at  Mt.  Vernon,  Ind.,  In  the  immediate  neigh- 
borhood of  the  appdlant's  tracks  and  switch- 
ing yard,  west  of  Its  depot  He  had  been  for 
a  time  a  section  hand  on  appellant's  road, 
and  was  well  acquainted  with  the  tracks  at 
the  place  of  his  injury,  and  the  use  of  them 
by  the  appellant  About  7  o'clock  in  the 
morning  of  the  day  In  question  one  of  ap- 
pellant's freight  trains,  traveling  west  was 
at  its  depot  In  Mt  Vernon,  engaged  in 
switching  and  moving  cars.  Cartmell  had 
been  at  a  saloon  east  of  the  depot  and  wa» 
on  his  way  from  the  saloon,  westward,  to- 
wards his  home.  As  he  proceeded  from  the 
saloon  to  the  place  where  he  was  killed,  he 
walked  the  entire  length  of  the  depot  plat- 
form, stepped  upon  the  ground  at  the  west 
end  of  the  platform,  proceeded  a  short  dis- 
tance westward,  between  the  main  track  and 
a  switch  Just  south  of  it  turned  and  went 
upon  the  main  track,  and  continued  to  walk, 
westward,  between  the  rails,  for  a  distance 
of  about  300  feet  on  and  along  appellant's 
right  of  way,— not  upon  any  street,  highway, 
or  public  crossing.  The  railroad  was  built 
over. ground  that  had  been  used  as  a  pass- 
way,  and  along  the  line  of  the  track  were 
houses,  cooper  shops,  brick  yards,  etc.  Near 
the  track  was  a  grove  used  by  the  public  for 
picnics,  barbecues,  political  meetings,  camp 
meetings,  etc.,  and  also  in  that  vicinity  were 
the  county  infirmary  and  a  racing  stable. 
The  appellant  had  run  recursion  trains  for 
public  gatherings  at  this  grove,  landing  its 
passengers  at  Its  station,  knowing  that  the 
excursionists  would  walk  west  on  its  track 
to  the  grove.  For  20  years  the  public  had 
passed  to  and  fro  along  this  track.  On  this 
occasion  the  freight  train,  with  the  engine 
attached  to  at  least  part  of  Its  cars,  was- 


Digitized  by 


Google 


Ind.) 


LOUISYILIjE  SiH.li.CO.  V.  CBOMBACK. 


17 


standing  on  the  main  track,  beside  the  plat- 
form,  headed  west,  and  likely  to  move  In 
that  direction  at  any  moment  The  front  of 
the  engine  was  a  few  feet  west  of  the  west 
end  of  the  platform,  and,  in  walking,  the  Intes- 
tate was  compelled  to  pass  within  six  or  eight 
feet  of  it.  He  was  49  years  old,  reasonably 
active,  and  not  defective  In  sight  or  bearing. 
Under  these  conditions  the  decedent  entered 
upon  the  track,  immediately  in  front  of  the 
engine,  and  ddlberately  walked  thereon  \m- 
tll  the  engine  started  forward,  overtook  and 
collided  with  him.  He  could  have  walked 
alongside  the  track  in  safety.  He  did  not 
look  to  discover  the  approach  of  the  engine. 
There  is  no  evidence  that  he  listened.  He 
made  no  eflFort  to  leave  the  track.  The 
ground  was  covered  with  snow,  which  may 
have,  to  some  extent,  deadened  the  sound 
made  by  the  wbe^  of  the  engine  on  the 
track;  but  there  was  nothing  to  prevent  his 
hearing  its  other  noises,  if  he  had  listened, 
or  to  obstruct  his  view  of  it,  if  he  had  looked 
around.  These  are  essential  facts,  so  far  as 
they  relate  to  the  conduct  of  the  appellee's 
intestate. 

The  errors  assigned  are  (1)  that  the  com- 
plaint does  not  state  facts  suflScient  to  con- 
stitute a  cause  of  action;  (2)  that  the  court 
erred  in  overruling  the  motion  for  judgment 
on  the  special  findings  of  the  jury  in  their 
answers  to  interrogatories,  notwithstanding 
the  general  verdict;  (3)  that  the  court  erred 
in  overruling  the  motlo;)  for  a  new  trial. 

The  first  assignment  calls  in  question  the 
sufficiency  of  the  complaint  as  an  entirety, 
but  it  has  not  been  discussed  in  a  manner 
requiring  us  to  decide  it  In  the  second  para- 
graph it  Is  charged  that  the  killing  of  the  in- 
testate was  done  purposely.  In  this  connec- 
tion, however,  we  will  briefiy  refer  to  some 
of  the  prbidples  applicable  to  cases  of  this 
character:  In  Faris  v.  Hoberg,  134  Ind.  269, 
33  N.  B.  1028,  Judge  Hackney,  speaking  for 
the  supreme  court,  says:  "In  every  case  In- 
volving actionable  negligence,  there  are  nec- 
essarily three  tiements  essential  to  its  ex- 
istence: (1)  the  existence  of  a  duty  on  the 
part  of  the  defendant  to  protect  the  plalfitiff 
from  the  Injury  of  which  be  complains;  (2) 
a  failure  by  the  defendant  to  perform  that 
duty;  and  (3)  an  injury  to  the  iJlaintiff  from 
such  failure  of  the  defendant  When  these 
elements  are  brought  together,  they  united- 
ly constitute  actionable  negligence.  The  ab- 
sence of  any  one  of  these  elements  renders  a 
complaint  bad,  or  the  evidence  insufficient" 
Thiele  v.  McManus,  3  Ind.  App.  132,  28  N.  E. 
327;  Railroad  C!o.  v.  Griffin,  100  Ind.  221. 
In  Railway  Co.  v.  Bryan,  107  Ind.  51,  7  N. 
IS.  807,  the  late  Judge  Mitchell  says:  "To 
constitute  a  willful  injury,  the  act  which  pro- 
duced It  must  have  been  Intentional,  or  must 
have  been  done  under  such  circumstances  as 
evinced  a  reckless  disregard  for  the  safety 
of  others,  and  a  willingness  to  inflict  the  In- 
Jury  complained  of."  We  quote  again  from 
an  opinion  written  by  Judge  Hackney: 
T.4lM.£.no.l— 2 


"WlUfuIness  does  not  consist  In  negligence. 
On  the  contrary,  as  illustrated  by  the  cases 
of  Bryan  and  of  Mann,  heretofore  cited,  the 
two  terms  are  Incompatible.  Negligence 
arises  from  Inattention,  thoughtlessness,  or 
heedlessness,  while  willfulness  cannot  exist 
without  purpose  or  design.  No  purpose  or 
design  can  be  said  to  exist  where  the  in- 
jurious act  results  from  negligence,  and  neg- 
ligence cannot  be  of  such  a  degree  as  to  be- 
come willfulness.  Indeed,  this  court  has  so 
often  denied  the  claim  which  attempts  to 
distinguish  between  degrees  of  negligence 
that  authority  or  further  statement  in  denial 
should  not  be  deemed  necessary."  Parker  v. 
Pennsylvania  Co.,  134  Ind.  673,  34  N.  B.  604. 
In  a  recent  case  Judge  Relnhard  says:  "Ac- 
tionable negligence  consists  in  the  failure  of 
the  defendant  to  discharge  some  duty  or  ob- 
ligation resting  ui>on  the  defendant  towards 
the  plaintiff,  from  which  Injury  has  result- 
ed. *  *  *  If,  for  example,  the  appellee 
was  a  mere  trespasser  upon  the  appellant's 
property,  the  latter  owed  him  no  such  duty 
as  would  require  him  to  provide  safeguards 
around  the  open  elevator  shaft  If  he  was  a 
licensee,— that  is,  if  he  was  permitted  to 
come  upon  the  premises  by  mere  sufferance 
of  the  proprietor,— the  latter  still  owed  him 
no  duty  which  would  render  him  liable  for 
leaving  the  opening  unprotected.  It  is  only 
when  the  Injured  party  came  upon  the  prem- 
ises of  the  owner  or  proprietor  by  invitation, 
express  or  implied,  that  the  latter  assumed 
the  obligation  of  providing  safe  and  suitable 
means  of  higrees  and  egress  and  of  moving 
about  the  premises."  Iron  Works  v.  Larger 
(Ind.  App.)  39  N.-  E.  209.  See,  also.  Railway 
Co.  V.  Adair,  Id.  672.  Assuming,  therefore, 
without  deciding,  that  the  first  paragraph  is 
sufficient  on  the  theory  of  negligence,  and 
that  the  second  is  sufficient  on  the  theory  of 
willfulness,  we  will  briefly  consider  the  ques- 
tions discussed.  It  should  be  remembered 
that  the  verdict  of  the  jury  was  in  favor  of 
appellant  on  the  second  paragraph  of  the 
complaint 

The  Jury,  by  their  general  verdict,  have 
presumably  found  every  material  allegation 
of  the  flrst  paragraph  of  the  complaint  to 
have  been  proven;  and  that  presumption  con- 
clusively prevails  in  this  court,  unless  the 
contrary  is  clearly  shown  by  the  answers  to 
the  Interrogatories.  The  special  findings  over^ 
rule  the  general  verdict  only  when  both  can- 
not stand,  and  this  antagonism  must  be  ap- 
parent upon  the  faceof  the  record,  beyond  the 
possibility  of  being  removed  by  any  evidence 
legitimately  admissible  und^r  the  Issues,  be- 
fore the  court  can  be  successfully  called  up- 
on to  direct  Judgment  In  favor  of  the  party 
agralnst  whom  a  general  verdict  has  been 
rendered.  Railway  Co.  v.  Ott  (Ind.  App.)  88 
N.  B.  842;  Railway  Co.  v.  Smock,  133  Ind. 
415,  83  N.  E.  108;  Matchett  v.  Railway  Co., 
132  Ind.  339,  31  N.  B.  792;  Pennsylvania  Co. 
V.  Smith,  98  Ind.  44;  Cox  v.  Ratdlffe,  106 
Ind.  377, 5  N.  E.  6;  Railway  Co.  t.  Creek,  180! 


Digitized  by 


Google 


18 


NQflTHGASTEBN  ItEPOI^XflR,  y<^  41.    ; 


(Ind. 


Ind.  142,  29  N.  B.  481;  Rallfoad  Oo.  7.  liewis, 
119  Ind.  223.  21  N.  E.  660.  ABSUmlng,  for 
the  pnrpoBGS  of  tills  decision,  tbat  appellant 
is  shown  to  have  been  guilty  of  actionable 
negligence,  and  waiving  the  question  as  to 
whether  appellant  was  entitled  to  Judgment 
on  the  answers  of  the  Jury  to  the  Interroga- 
tories, we  are  of  the  opinion  that  the  evi- 
dence falls  to  show  tbat  said  Oartmell  was 
free  from  fault  Pennsylvania  Co.  v.  Mey- 
«rs,  136  Ind.  242,  36  N.  B.  32,  and  autborlUes 
there  cited;  Railway  Co.  t.  Stephens  (Ind. 
App.)  40  N.  B.  148;  Railway  Oo.  v.  Hedges, 
118  Ind.  6.  20  N.  E.  530;  Cones  v.  Railway 
<0o.,  114  Ind.  328, 16  N.  B.  638;  Smith  v.  Rail- 
road Co.  (Ind.  Sup.)  40  N.  E.  270;  Railroad 
Co.  V.  Graham,  95  Ind.  286.  This  case,  in 
all  essential  respects,  is  very  much  like  the 
■case  of  Pennsylvania  Co.  v.  Meyers,  supra. 
It  is  ordinarily  true  that  one  whose  negli- 
gence has  contributed  to  an  accident  from 
which  he  has  sustained  an  Injury  will  not 
be  debarred  the  right  to  recover  If  the  de- 
-fendant,  after  having  discovered  bis  peril, 
bavlng  also  reasonable  ground  to  believe 
him  unconscious  of  danger,  or  unable  to 
Avoid  it,  might  himself,  by  tbe  exercise  of 
-ordinary  care,  have  prevented  the  mischief 
which  followed.  Bvans  v.  Express  Co.,  122 
Ind.  362,  23  N.  B.  1039.  Assuming  there  Is 
evidence  In  the  record  tending  to  prove  that 
:appeUant's  servants  knew  of  tbe  presence  of 
Cartmell  on  the  track  in  front  of  the  mov- 
ing train  In  time  to  have  stopped  It  before 
the  collision,  they  had  the  right  to  presume 
that  he  would  step  off  the  track  in  time  to 
.avoid  injury  up  to  the  last  m<»nent  before  he 
was  struck.  Pennsylvania  Co.  v.  Meyers, 
.supra;  Railroad  Co.  v.  Lohges,  6  Ind.  App. 
:288,  33  N.  E.  449.  In  the  Ught  of  this  pre- 
sumptloa,  there  is  no  evidence,  either  direct 
.or  circumstantial.  In  our  opinion,  autbcwls- 
Ing  the  inference  that  they  had  reasonable 
ground  to  believe,  before  the  engine  struck 
him,  that  Cartmell  was  unconscious  of  his 
.danger,  or  that  he  was  unable  to  avoid  it 
On  the  contrary,  they  may  well  have  pre- 
rsumed  that  Cartmell  knew  before  the  engine 
reached  him  that  it  was  moving  towards 
him,  and  that  be  would  step  from  the  track 
ibefore  he  was  overtaken.  Railway  Co.  v. 
.Judd  (Ind.  App.)  36  N.  B.  776.  It  is  true,  a.p- 
pellant's  savants  had  the  opportunity  to 
4ee  Cartmell  on  the  track  in  front  of  tbe 
.engine,  and.  in  the  exercise  of  ordinary  care, 
they  ought  to  have  given  a  signal  of  warning 
to  blm;  but  be  had  an  opportunity  to  see 
'Or  hear  tbe  engine,  and  be  ought  to  have 
looked  and  listened,  to  ascertain  whether  the 
track  was  clear.  Tbe  danger  was  open  and 
■obvious  to  him,  if  he  bad  given  any  atten- 
tion to  his  surroundings.  Levey  v.  Bigelow, 
•S  Ind.  App.  677,  M  N.  E.  128.  It  appears 
from  tbe  evidence,  and  is  found  as  a  fact 
by  the  Jury,  that  after  passing  the  engine, 
which  was  standing  on  the  track,  ready  to 
move  at  any  moment,  he  walked  on  and 
I  .along  the  track  in  front  of  It  for  a  distance 


of  300  feet  or  more,  and  neither  looked  nor 
listened  to  see  whether  It  was  moving.  Rail- 
way Co.  V.  Bennett  (Ind.  App.)  35  N.  B.  1033. 
The  facts  and  circumstances  of  this  case  do 
not  bring  Cartmell  within  the  exception  rec- 
ognized in  Railroad  Co.  v.  Cox,  8  Ind.  App. 
29,  35  N.  E.  183.  If  the  verdict  bad  been 
based  on  the  issue  tendered  by  the  second 
paragraph  of  the  complaint,  the  question  as 
to  whether  he  was  guilty  of  contributory 
negligence  would  not  be  material.  Barr  v. 
Railroad  Co.  (Ind.  App.)  37  N.  E.  814.  In 
relation  to  the  use  of  the  track  by  tbe  pub- 
lic for  20  years,  see  Carger  v.  Fee  (Ind.  Sup.) 
39  N.  B.  95,  and  Davis  v.  Railway  Co.,  Id. 
496.  As  to  licensees  by  sufferance  or  per- 
mission, see,  also.  Railway  Co.  v.  Bamhart. 
115  Ind.  399,  16  N.  B.  121,  and  Railroad  Co. 
T.  Goldsmith,  47  Ind.  43.  The  Judgment  is 
reversed,  with  instructions  to  sustain  appel- 
lant's motion  for  a  new  trlaL 


(tt  lod.  App.  1) 

TERRY  T.  PROVIDBNT  FUND  SOa  OF 
NEW  YORK. 

(Appellate  Court  of  Indiana.    June  12,  1895.) 

Inbubaxoe  Aoekt—Autboritt— Ratification  or 
Acts. 

1.  The  acceptance  by  the  insorw  of  an  ap- 
plication forwarded  throng  a  person  aasumlng 
to  act  as  its  agent,  the  applicant  being  ignorant 
of  his  want  of  antliorlty,  is  a  ratification  of  the 
acts  of  such  agent  in  soliciting  and  contraction 
for  the  insurance  witUn  tbe  scope  of  his  apparent 
authority. 

2.  Where  insured  pays  the  agent  of  an  in- 
surance company  solldtlng  the  insniwioe,  on  de- 
livery of  the  policy,  a  pwtion  of  tbe  premium, 
credit  being  given  the  insnred  by  the  agent  for 
the  balance,  which  constitate  the  commissions 
the  agent  Is  mtitled  to,  the  insurer  is  l>onnd  by 
the  payment,  thoogh  the  policy  provide  that  it 
shall  not  take  effect  nntil  the  money  is  paid  at 
tbe  home  office  of  the  insurer,  and  that  no  waiver' 
of  the  provisions  of  the  poUcy  shall  be  claimed 
by  reason  of  acts  of  any  pwson  unless  such  acts 
are  specially  aathorized  in  writing  over  the  sig- 
nature of  the  president  of  insnrer,  and  though 
the  insnrer  cancel  the  policy  for  nonpayment  of 
the  premiam  before  the  loss,  failing,  however,  to 
notify  insured  of  sncb  cancellation  ontU  after 
the  loss. 

Appeal  from  circuit  oonrt,  Lawrence  opnn- 
ty;  R.  W.  Ml»s,  Judge. 

Action  by  Ellas  A.  Terrj  against  the  Provi- 
dent Fund  Society  of  New  York.  There  was 
a  judgmoit  for  defendant,  and  plaintiff  ap- 
peals.    Reversed. 

Brooks  &  Brooks,  for  appelant  John 
Alexander,  for  app^lee. 

REINHARD,  C.  J.  This  is  a  snit  on  an 
accident  insurance  policy.  The  cause  was 
tried  by  the  court  Special  findings  were 
made  by  the  court,  with  its  conclusions  of 
law  thereon.  The  appellant  excepted  to  tbe 
conclusions  of  law,  and  unsuccessfully  moved 
for  Judgment  on  the  findings.  The  court 
rendered  Judgment  for  appellee.  The  appel- 
lant's assignments  of  error  are:    "(1)  The 
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court  erred  In  its  conclusions  of  law  -on  the 
special  findings  of  fact  (2)  The  court  erred 
in  oYermllng  appellant's  motion  for  Jadg< 
ment  on  the  special  findings  of  fact" 

These  alleged  errors  may  be  considered  to- 
gether. The  policy  contains  the  following 
provision:  "This  insurance  shall  not  take  ef- 
fect until  the  first  advance  quarterly  pee- 
mium  call  shall  be  paid  at  the  home  office  in 
New  York,  for  which  a  receipt  shall  be  given 
over  the  name  of  the  president,  showing  the 
date  and  hour  of  payment";  also  the  follow- 
ing: "No  waiver  shall  be  claimed  by  reason 
of  the  acts  of  any  person,  unless  such  acts 
shall  be  specially  authorized  In  writing  over 
the  signature  of  the  president  of  the  society." 
It  is  not  claimed  that  the  first  quarterly  pre- 
mium (which  amounted  to  five  dollars)  was 
paid  at  the  home  office  in  New  York.  The 
appellee's  contention  is  that  the  same  was 
never  paid  to  the  company  or  any  authorised 
agent  of  tlie  same.  The  appellant  contends 
that  he  paid  one-half  the  premium  to  the 
agent  who  procnred  the  insurance  to  be  writ- 
ten, and  that  as  to  the  other  half,  which 
was  said  agent's  commission,  the  agent  gave 
the  appellant  credit  for  the  same.  The  facts 
found  specially  show  that  about  December 
10, 1883,  one  R.  H.  Carpenter,  who  lived  near 
Huron,  in  Lawrence  county,  solicited  the  ai^ 
pellant  to  take  a  policy  of  accident  insurance 
in  the  appdlee's  company.  Carpenter,  who 
had  previously  solicited  appellant  in  that  be- 
half, had  in  his  possession  one  of  said  com- 
pany's blank  applications,  which  he  filled  out 
and  got  appellant  to  sign.  He  forwarded 
the  application  to  one  Bi.  F.  Sutherland,  at 
Mitchell,  Ind.,  and  he  to  Dorman  N.  David- 
son, the  ai^)ellee's  general  agent  for  the  state 
of  Indiana,  at  Indianapolis,  who,  in  turn,  for- 
warded the  same  to  the  appellee's  home  of- 
fice in  New  York  City,  where  it  was  duly 
received,  and  mailed  "Accepted,"  and  a  pol- 
icy issued  thereon  on  the  18th  day  of  Decem- 
ber, 1893.  At  the  same  time  a  receipt  for 
the  first  proniam  call  of  five  dollars  was 
signed  by  the  president  of  the  company, 
which,  together  with  the  policy,  was  trans- 
mitted by  mall  to  said  Davidson,  with  In- 
structions to  deliver  the  policy  and  receipt 
to  the  applicant  on  the  receipt  of  the  five 
dollars.  Sutherland  was  not  a  commission- 
ed agent  of  the  company,  but  had  some  of 
its  blank  applications,  and  used  them  for 
persons  desiring  insurance  in  appellee's  com- 
pany. When  filled  out  and  signed,  he  sent 
such  applications  to  Davidson,  who  forward- 
ed them  to  the  home  office.  Carpenter  was 
unknown  to  the  company  or  the  state  ag«it 
When  It  was  ascertained  that  Gaipenter  had 
taken  the  application,  the  words  "R.  H.  Car- 
penter" were  written  on  the  margin  thereof 
bnt  only  as  a  memorandum  to  designate  the 
person  who  had-  taken  the  application.  At 
the  time  Sutherland  sent  the  application  to 
Davidson,  he  requested  the  latter  to  send 
him  (Sutherland)  the  policy,  and  hold  the  re- 
celptfer  the  money  until  he  (Sutherland)  had 


sent  the  same  to  Davidson.  In  accordance 
with  this  request  Davidson  sent  the  policy 
to  Sutherland,  who  handed  or  sent  the  same- 
to  Carpenter.  About  January  1,  1891,  C^- 
penter  delivered  the  policy  to  the  appellant, 
who  paid  Carpenter  $2.S0  in  cash,  and  the- 
latter  gave  appelant  credit  for  $2.60  addi- 
tional, saying  that  it  was  his  commission  for- 
securing  the  policy,  which  was  true.  Car- 
penter at  the  same  time  also  d^vered  to  the^ 
appellant  a  blank  of  said  company  for  mak- 
ing proof  of  loss  In  case  of  accident  On 
the  8th  day  of  January,  189^  appellant  was- 
Injnred,  and  in  consequence  thereof  was  dis- 
abled for  a  period  of  16  weeks,  for  which,. 
If  properly  insured,  he  would  have  been  en- 
titled to  receive  Indemnity  from  the  com- 
pany, at  the  rate  of  $10  per  week.  Carpen- 
ter resided  six  miles  from  Huron,  where  the 
appellant  lived,  and  the  latter  had  known 
Carpenter  for  15  years.  Appellant,  when  he- 
made  the  application,  was  able  to  read;  and, 
on  the  night  of  the  day  upon  which  he  re-- 
ceived  the  policy,  he  read  all  its  conditions 
and  provisions,  including  the  ones  hereinbe- 
fore alluded  to,  and  the  further  one  that  "th«- 
provlsions  and  conditions  aforesaid,  and  a 
strict  compliance  therewith  during  the  con- 
tinuance of  this  contract,  are  conu^aons  pre- 
cedent to  the  Issuance  of  this  certificate  and>. 
to  Its  validity  and  enforcement  and  no  waiv- 
er shall  be  claimed,"  etc.,  as  heretofore  stat- 
ed. The  court  further  finds  that  "the  saldt 
plaintiff  trusted  entirely  to  C3arpentet";  that 
Davidson  held  said  receipt  at  Indianapolis,, 
waiting  for  the  money  to  pay  the  said  first 
premium,  until  about  December  31, 1893,  and, 
not  having  received  the  same,  returned  the- 
receipt  to  the  home  office,  with  advice  that 
the  said  premium  had  not  beea  paid,  when,, 
on  January  8,  1884,  the  policy  was  cancded^ 
by  the  company,  and  the  word  "Canceled" 
stamped  on  said  application,  'rhe  company 
or  its  agents  never  notified  appellant  of  the 
cancellation  of  the  policy  until  after  notlce- 
of  said  injuiy.  On  Janiiary  16,  1894,  the 
state  agent,  Davidson,  was  Informed  by 
Sutherland  that  Oarpento:  had  paid  him 
$2.50  on  and  for  the  appellant's  advance  pre- 
mium, and  asked  instructions  as  to  what 
should  be  done  with  the  money,  and  was  In- 
formed by  Davidson  that  the  policy  had  been- 
forfeited  for  nonpayment  of  the  advance  pre- 
mium January  3, 1894,  who  Instructed  him  to- 
return  the  money  to  appellant  or  Carpenter; 
and  it  was  so  tendered  by  Sutherland,  but 
refused,  and  Sutherland  still  holds  the  money- 
subject  to  the  orders  of  the  appellant  or  Car<' 
penter.  On  the  8th  day  of  January,  1894, 
appellant  made  proof  of  his  injury  on  the- 
blank  given  him  by  Cari>enter;  and  appel- 
lant forwarded  said  proof  to  the  home  office 
of  the  appellee,  where  it  was  duly  received 
on  January  12,  1894;  and  the  company  noti- 
fied appellant  denying  any  liability,  and  in- 
forming him  of  the  cancellation  of  the  policy. 
Appellant,  after  reading  the  policy,  never- 
weat  to  see  Carpenter  to  learn  why  he  IumL 
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not  glyen  him  a  receipt  for  the  money  paid 
him,  signed  by  the  president  of  the  company, 
showing  the  amomit,  date,  and  hour  of  pay- 
ment, nor  did  he  ever  demand  such  a  receipt, 
nor  Inquire  whether  Carpenter  had  the  same, 
or  had  any  written  authority  from  the  com- 
pany to  transact  its  business.  It  there  was 
any  limitation  on  Carpenter's  authority  to 
act  as  agent,  appellant  Iiad  no  knowledge  of 
the  same,  except  as  the  same  was  disclosed 
by  the  policy.  When  it  received  notice  of 
the  Injury,  the  company  denied  all  liabiuty 
under  the  policy  and  for  said  injury,  and 
has  denied  all  liability  ever  since.  The  pol- 
icy had,  among  other  Indorsements  upon  it, 
the  following: 

"$5.00.  Dec.  18,  1893.  Received  of  E.  A. 
Terry  five  dollars  of  first  advance  quarterly 
annual  premium  call  on  policy  No.  6,082,  this 
Dec.  18, 1893.     A.  N.  Lockwood,  President. 

"This  receipt  is  void  unless  dated  on  the 
day  of  actual  payment,  and  at  that  time 
countersigned  by  D.  N.  Davidson.' 

The  following  indorsement  was  across  the 
face  of  the  policy:  "Payment  having  been 
made  after  the  date  of  expiration  of  assess- 
ment, no  indemnity  will  be  allowed  for  in- 
juries received  between  the  date  of  expira- 
tion and  time  of  payment;"  also  the  follow- 
ing indorsement  across  the  face,  in  blue 
pencil:  "Canceled.  D.  N.  Davidson.  12/18/ 
93.  1/3/94."  The  application  is  stamped 
across  its  face  "Canceled,"  and  beneath  this 
word  Is  written  In  red  ink:  "January  3, 1894, 
non-payment  advance  premium  call;"  also 
the  following,  in  red  ink:  "Accident  Depart- 
ment Application  accepted  at  5  p.  m.,  this 
18th  day  of  December,  1893.    Secy." 

We  think,  under  the  facts  found.  It  must 
be  conceded  that  Carpenter  had  authority  to 
deliver  the  policy  upon  condition  of  the  pre- 
payment of  the  advance  premium  according 
to  the  terms  of  the  policy.  This  is  true,  as 
we  conceive,  from  the  fact  that  the  execu- 
tion of  the  policy  is  not  denied  under  oath, 
and  that  the  risk  was  accepted  by  the  com- 
pany upon  the  appellant's  application.  The 
failure  to  deny  the  execution  of  the  policy 
and  the  acceptance  of  the  application  amount 
to  a  ratification  of  the  acts  of  the  agent  In 
soliciting  the  Insurance,  the  receiving  of  the 
application,  and  the  conditional  delivery  of 
the  policy.  Insurance  Co.  v.  Oilman,  112 
Ind.  7,  13  N.  B.  118;  Kerlln  v.  Association, 
8  Ind.  App.  628,  36  N.  E.  39,  and  36  N.  B.  156. 

The  only  reason  urged  for  the  cancellation 
of  the  policy  was  the  failure  of  the  applicant 
to  send  the  advance  premium  to  the  home 
office;  for  it  cannot  be  denied,  we  think, 
that  If  the  appellant  had  sent  the  money  to 
the  home  office  or  paid  It  to  Davidson,  or 
the  company's  recognized  agent,  Sutherland, 
the  delivery  of  the  policy  Uirough  Carpenter 
could  not  be  successfully  disputed.  The 
company  could,  of  course,  have  repudiated 
the  acts  of  Carpenter  entirely,  and  refused  to 
recognize  his  authority  as  its  agent  to  con- 
tract for  the  Insurance.    But  it  cannot  he 


heard  to  ratify  the  acts  of  Carpenter  in  part 
and  repudiate  them  In  part  When  it  recog- 
nlned  the  regularity  of  the  application  and 
the  legitimacy  of  the  channel  through  which 
it  came,  it  placed  Carpenter  upon  the  some 
foundation  with  other  agents  of  the  company 
for  soliciting  and  contracting  for  insurance. 
He  had  just  as  much  authority  In  that  behalf 
as  a  regularly  commissioned  agent  would  have 
had.  Had  such  commissioned  agent  been 
sent  by  the  app^lee  to  the  appellant  to  so- 
licit this  insurance,  without  instructions  ex- 
cept to  comply  with  the  terms  of  the  applica- 
tion and  pcdlcy,  there  would  be  just  as  much 
reason  for  disputing  his  authority  to  deliver 
the  policy  except  upon  payment  of  the  premi- 
um as  there  was  here  on  the  part  of  Carpen- 
ter. But  the  authorities  above  cited  firmly 
establish  the  rule,  we  think,  that  where  the 
applicant  is  ignorant  of  any  limitation  upoa 
the  agent's  authority,  as  it  is  found  was  the 
case  here,  and  the  applicant  acts  in  good 
faith,  and  relies  upon  the  acta  and  state- 
ments of  the  ag«it,  within  the  scope  of  his 
apparent  authority,  the  principal  will  be 
bound  by  the  agent's  statements  and  acts; 
and  this,  we  think,  includes  a  waivefr  of  the 
condition  that  the  advance  premium  must  be 
paid  at  the  home  office,  and  a  receipt  pro- 
cured for  the  same.  In  the  case  of  Kerlln 
T.  Association,  supra,  it  was  said  by  Davis, 
J.,  speaking  for  this  court:  "So  if,  at  the 
time  the  application  is  made  or  the  Insur- 
ance is  contracted,  circumstances  or  condi- 
tions exist  which  are  in  conflict  with  tne 
terms  and  conditions  of  the  application  or 
policy,  and  the  agent  of  the  company  knew 
of  this  existence,  'and  agreed  that  as  to 
them  the  conditions'  of  the  application 
should  not  be  effective,  the  insurer  cannot 
take  advantage  of  their  existence  to  defeat 
a  recovery  after  loss  has  occurred."  In  the 
present  case,  of  course,  the  company  Is  not 
subject  to  the  criticism  of  having  waited  till 
the  Injury  had  occurred  before  asserting  its 
defense.  It  canceled  the  policy  before  such 
Injury,  because  it  had  not  received  the  pre- 
mium. But  if  the  premium  was  paid  to  its 
agent,  as  we  must  hold  that  it  was.  It  is  in 
effect  the  same  as  If  it  had  been  paid  at  the 
home  office,  and  the  fact  that  the  money 
was  not  accounted  for  by  the  agent  before 
the  injury  cannot  be  made  a  cause  for  for- 
feiting the  policy.  It  seems  to  us  that  the 
question  before  us  is  narrowed  to  the  in- 
quiry whether  the  insured  shall  be  made  to 
suffer  for  the  misconduct  of  the  company's 
agent  Under  the  clrcumstauces,  we  think 
the  appellee  is  estopped  to  deny  the  payment 
of  the  premium  to  the  home  office,  the  agent 
Carpenter  having  waived  the  same,  and  ac- 
cepted It  in  cash,  less  his  commission,  which 
he  had  a  right  to  remit  To  quote  again 
from  the  case  of  Kerlln  v.  Association,  su- 
pra: "In  our  opinion,  •  •  •  the  agent  of 
the  company  had  the  right,  on  the  occaalon 
In  question,  to  do  all  that  could  have  been 
done  In  relation  to  such  matter  by  the  offl- 
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cen  of  the  company  at  the  home  office."  In- 
deed, the  conduct  of  the  secretary  or  other 
offlcen  at  the  home  office  was  such  as  to 
lead  to  the  conclusion  that  It  was  not  the 
Intention  that  the  money  should  be  imld  at 
the  home  office.  The  receipt  for  the  advance 
premium  was  s^nt  with  the  policy  to  the  gen- 
eral  agent  at  Indianapolis.  But  whether 
such  was  the  intention  or  not  is  Immaterial 
if  the  requirement  to  pay  at  the  home  office 
was  waived.  As  said  by  Mitchell,  J.,  In  In- 
surance Co.  V.  Oilman,  supra:  "It  is  well 
settled  that  payment  of  the  premium  in  cash 
may  be  waived  by  an  agent  authorized  to 
deliver  policies  and  receive  payment,  not- 
withstanding a  stipulation  in  the  policy  to 
the  contrary;  and,  unless  a  policy  so  delir- 
ered  is  avoided  by  showing  bad  faith  or  col- 
lusion. It  is  enforceable.  *  *  *  If  the  com- 
pany has  been  credited  with  the  premium  In 
account  by  its  agent,  or  if  credit  has  been 
extended  by  the  agent  to  the  assured,  or  if 
it  has,  in  fact,  been  paid  to  him,  no  doubt  It 
Is  a  sufficient  payment  to  the  company  to 
support  the  policy."  In  May  on  Insurance 
(section  360)  It  is  said:  "If  the  agent  be  au- 
thorized to  receive  the  premium,  an  agree- 
ment between  the  assured  and  the  agent  that 
the  latter  will  be  responsible  to  the  company 
for  the  amount,  and  hold  the  assured  bis 
personal  debtor  therefor,  is  a  waiver  of  the 
stipulation  In  the  policy  that  It  shall  not  be 
binding  until  the  premium  is  received  by  the 
company  or  its  accredited  agent"  See,  also, 
Behler  v.  Insurance  Co.,  68  Ind.  347;  11  Am. 
&  Eng.  Enc.  Law,  308,  336;  Insurance  Co.  v. 
Jenks,  5  Ind.  96.  Moreover,  In  the  case  In 
hand  the  appellee  must  have  known  that 
the  application  was  taken  by  Carpenter,  as 
the  words  "Credit  R.  H.  Carpenter"  were 
written  on  the  back  of  the  application  after 
it  had  passed  from  appellant's  possession, 
and  without  his  knowledge.  Whatever 
knowledge  this  Implied  was  possessed  by  the 
appellee  when  It  received  the  application  and 
Indorsed  it  as  accepted.  Even  If  Carpenter 
was  but  a  broker,  he  was  still  authorized  to 
deliver  the  policy  and  receive  the  premium. 
Insurance  Co.  v.  Hartwell,  123  liid.  177.  24 
N.  B.  100;  Criswdl  v.  RUey,  5  Ind.  App.  496, 
30  N.  E.  1101,  and  32  N.  E.  814.  There  Is  no 
contention  that  $2.50  was  not  the  correct 
amount  coming  to  the  appellee  after  deduct- 
ing the  commission.  In  fact,  as  already  In- 
timated, the  only  complaint  appears  to  be 
that  Carpenter  did  not  promptly  turn  over 
the  money  to  the  company.  If,  however,  he 
was  Its  agent  for  the  purpose  of  delivering 
the  policy  and  collecting  the  premium,  as  we 
think  we  have  demonstrated  he  was,  then 
the  appellee  Is  bound  by  the  payment  made 
to  bim,  and  the  policy  was  In  force  when 
the  appellant  was  Injured.  We,  therefore, 
think  the  court  erred  in  Its  conclusions  of 
law,  and  In  not  rendering  Judgment  In  favor 
of  the  appellant  Judgment  reversed,  with 
instructions  to  the  trial  court  to  restate  Its 
conclusions  of  law  in  accordance  with  this 


opinion,  and  to  render.  Judgment  thereon  In 
favor  of  appellant  for  $160  and  intn^st  from 
the  9th  day  of  February,  1891. 


(12  Ind.  App.  68$) 

CHILDEB  V.  LOUISVILLE,  N.  A.  &  0.  BT. 

CO. 

(Appellate  Court  of  Indians.    Jvne  11,  1895.) 

Bailboad  Compaxibs— EJixiHO  Stock. 

Under  Rev.  St  1894  S  5323  (EUiott's 
Snpp.  {  1077),  requiring  railroad  companies  to 
fence  in  their  right  of  way,  and  section  5812, 
Bev.  St  1894  igection  4^,  Rev.  St  1881), 
making  a  railroad  company  liable  when  it  fails 
80  to  do  for  stock  whi<£  get  oo  its  track  and  are 
killed  by  its  cars  or  locomotives,  recovery  cannot 
be  had  unless  the  death  or  injury  was  caused  by 
contact  with  the  cars  or  locomotive  (Savin  and 
Lotz,  JJ.,  dissenting. 

Appeal  from  clrcalt  court,  Monroe  county; 
R.  W.  Myers,  Judge. 

Action  by  George  Ghllder  against  the 
Louisville,  New  Albany  &  Chicago  Railway 
Company.  From  a  Judgment  for  defendant 
plaintiff  appeals.    Affirmed. 

East  &  Miller,  for  appellant  B.  0.  Fields 
and  W.  S.  Kannan,  for  appellee. 

ROSS,  J.  Appellant  brought  this  action 
against  the  appellee  to  recover  for  Injtuies 
to  stock  which  entered  on  Its  right  of  way 
at  a  point  where  Its  lence  was  out  of  repair. 
The  stock,  after  they  got  upon  the  right  of 
way,  became  frightcnrd  nt  one  of  appellee's 
trains,  and,  running  along  the  railroad  track, 
Jumped  Into  a  trestle,  and  were  injured. 
They  were  not  struck  by  the  locomotive  or 
cars.  It  Is  insisted  by  the  appellant  that  the 
appellee's  failure  to  maintain  a  fence  along 
Its  right  of  way,  as  required  by  statute,  con- 
stituted neglig«ice;  and  If  his  stodi  eeca^eA 
by  reason  of  appellee's  neglect  of  duty,  and 
was  injured,  the  company  is  liable  to  him 
therefbr.  At  common  law,  every  man  Is 
bound  to  keep  his  stock  upon  his  own  prem- 
ises, and  is  a  wrongdoer  If  they  are  permit- 
ted to  escape  upon  the  lands  of  another.  Our 
statute  (section  2831,  Rev.  St  1894;  section 
2637,  Rev.  St.  1881)  changes  the  common  law 
In  so  far  that  stock  may  be  permitted  to  run 
at  large  If  the  board  of  commissioners  have 
made  an  order  allowing  them  to  do  so.  It 
is  also  provided  by  section  5323,  Rev.  St. 
1894  (section  1077,  Elliott's  Supp.),  that  rail- 
roads shall  fence  their  right  of  way;  and  by 
section  5312,  Rev.  St  1894  (section  4025,  Rev. 
St  1881),  that  If  they  fall  to  build  and  main- 
tain a  fence,  and  stock  gets  upon  the  rail- 
road track,  and  Is  killed  by  the  locomotive  or 
cars,  the  company  Is  liable  therefor.  The 
right  to  recover  for  stock  killed  or  Injured 
which  escape  upon  the  railroad  track  by  rea- 
son of  the  company's  follure  to  maintain 
fences  accrues  by  virtue  of  the  statute,  and 
the  statute  (section  5312,  supra)  provides  that 
the  company  shall  be  Uable  when  the  stock 
Is  killed  or  Injured  by  its  locomotive  or  cars 
The  supreme  cotut,  in  construing  this  stat- 
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ate,  have  nnlformly  held  that.  In  order  to 
recover,  there  must  be  evidence  that  the 
stock  was  struck  by  the  locomotive  or  cars. 
Railroad  Co.  v.  Cole.  41  Ind.  831;  Railway 
Co.  V.  McBrown,  46  Ind.  229;  Railroad  Co. 
V.  Thomas,  fiO  Ind.  107;  Croy  v.  Railway 
Co.,  97  Ind.  126;  Railway  Co.  t.  Thomas, 
106  Ind.  10,  5  N.  E.  198;  Railroad  Co.  y.  Dun- 
lap,  112  Ind.  93,  18  N.  E.  403.  In  the  last 
case  cited,  the  court.  In  construing  the  act 
of  1885  (secUon  5323,  supra),  said:  "It  Is 
argnied  under  the  above  act,  and  the  lan- 
guage above  quoted,  there  may  be  a  liabil- 
ity although  the  animal  may  not  be  struck 
by  the  cars  or  engine;  but  It  Is  not  suggested 
just  how  the  damage  to  the  animal  may  be 
done  by  the  mgineer,  etc.,  except  by  running 
a  train  of  cars  upon  it  The  above<iuoted 
language  of  the  act  Is  confused  and  uncer- 
tain, but,  after  much  thought  upon  the  whole 
subject,  we  think  laat  It  was  not  the  Inten- 
tion that  railway  companies  shall  be  held 
liable  for  the  Injury  or  killing  of  animals, 
unless  they  are  injured  or  killed  by  the  cars 
or  engines."  The  complaint  Is  not  good  as 
stating  a  cause  of  action  for  a  negligent  kill- 
ing, and  we  cannot  agree  with  appellant's 
counsel  that  because  the  facts  found  tend  to 
sustain  the  allegationa  of  the  complaint,  and 
the  court  having  overruled  a  demurrer  to  the 
complaint.  Judgment  should  have  been  ren- 
dered In  his  favor.  True,  the  court  below 
overruled  the  demurrer  to  the  complaint,  but 
that  fact  Is  not  conclusive  that  It  states  a 
cause  of  action.  We  have  read  the  com- 
plaint, and  are  convinced  that  K  does  not 
state  a  cause  of  action  for  a  negligent  kill- 
ing, and  the  facts  fall  to  establish  one  under 
tbe  statute  for  a  failure  to  fence.  Judgment 
affirmed. 

DAVIS,  J.  (concurring).  The  owner  Is  not 
necessarily  a  wrongdoer  when,  without  fault 
on  his  part,  stock  escapes  from  his  pmmises. 
Railway  Go.  v.  Ousler  (Ind.  App.)  36  N.  E. 
290;  Railway  Ck>.  t.  Craycraft,  6  Ind.  App. 
335,  32  N.  E.  297.  Ordinarily,  my  opinion 
would  be  that  if  the  duty  to  fence,  as  re- 
quired by  statute,  Is  negligently  violated,  and 
the  violation  of  the  duty  is  the  proximate 
cause  of  the  Injury,  the  right  of  action  of 
the  owner  of  the  stock  Is  clear  and  complete. 
Rev.  St  1894,  I  6323;  Railway  Co.  t.  Hen- 
dricks, 128  Ind.  462.  2S  N.  E.  58,  The  courU, 
however,  have  held  that,  under  the  act  of 
1885,  there  could  be  no  liability  for  the  death 
or  injury  of  an  animal  unless  the  same  was 
killed  or  Injured  by  an  actual  touching  by 
the  engine  or  cars  or  other  carriages.  Rail- 
road Co.  V.  O'Keefe,  4  Ind.  App.  249,  30  N. 
E.  916;  Railroad  Co.  v.  Dunlap,  112  Ind.  93, 
13  N.  E.  403.  If  an  animal,  by  rea,8on  of  the 
failure  to  fence,  strays  upon  the  track,  and 
is  not  struck  by  the  locomotive  or. cars,  there 
can  be  no  recovery  unless  the  killing  or  in- 


juring was  willful.  Railroad  0>.  r.  O'Keefe,' 
supra.  The  <mly  negligence  charged  In  the 
complaint  Is  the  failure  to  maintain  the 
fence.  It  Is  not  alleged  that  the  killing  was 
wlUfnl.  Prior  to  1885  the  statute  did  not 
positively  enjoin  upon  railway  companies  the 
duty  of  fencing  their  tracks.'  Railroad  Co. 
v.  Dunlap,  supra.  The  act  of  1885  enjoined 
this  duty.  Rev.  St  1894,  (  6323,  supra.  It 
was,  however,  expressly  provided  in  this  act 
that  it  should  not  In  any  manner  affect  tne 
liability  of  railroad  corporations  for  stock 
killed  or  Injured,  but  such  liability  should  ex- 
ist and  be  governed  by  the  laws  then  In  force, 
the  same  as  If  said  act  had  never  been 
passed.  Rev.  St  1894,  i  6320.  The  leading 
pxu-pose  of  the  act  of  1885  was  to  give  the 
owner  of  adjoining  Inclosed  and  Improved 
lands  the  right  and  the  power  to  have  fences 
built  and  maintained,  either  by  or  at  the  ez- 
penae  of  the  railway  company,  between  his 
Inclosed  and  Improved  lands  and  railways. 
Rev.  St  1894,  §f  5324,  6325.  With  some  hesi- 
tation, therefore,  I  concur  in  affirming  the 
Judgment  of  the  trial  court 

.  OAVIN,  J.  (dissenting).    I  am  of  opinion 

that  since  the  act  of  1885  directly  and  ex- 
plicitly Imposes  upon  the  ralhroau  company 
the  duty  of  fencing  its  roads  at  certain 
places,  its  failure  to  do  so  Is  negligence,  for 
which  a  common-law  right  of  action  arises 
in  favor  of  one  Injured  thereby  who  is  him- 
self without  contributory  fault  The  stat- 
utory liability  for  animals  killed  is,  indeed, 
limited  to  cases  where  the  animals  are  m-' 
Jured  by  the  cars  or  locomotives.  By  the 
act  of  1885,  the  then  existing  laws  as  to  the 
liability  of  such  compaules  for  such  killings 
Are  not  affected.  Until  this  act  there  was 
no  duty  or  obligation  resting  upon  railroad 
companies  to  fence.  There  was  only  a  lia- 
bility for  certain  resultant  Injuries  if  they 
failed  to  fence.  There  was  no  question  of 
negligence  or  contributory  negligence.  It 
may  be  conceded  that  by  the  latter  enact- 
ment no  additional  statutory  liability  is  cre- 
ated, but  the  statute  creates  an  Imperative 
duty,  and  the  application  of  common-law  prin- 
ciples adds  the  liability  which  before  did  not 
exist  because  there  was  no  common-law  duty. 
That  there  might  be  a  common-law  liability 
where  there  was  a  violation  of  duty  la  recog- 
nized in  Railroad  Co.  v.  Q'Keefe,  4  Ind.  App. 
249.  30  N.  E.  916.  The  cases  of  Graham  v. 
Canal  Co.,  40  Hun,  386,  and  French  v.  Rail- 
way Co.,  72  Hun,  469,  25  N.  Y.  Supp.  229,  are, 
it  seems  to  me,  directly  In  point  The  sub- 
ject under  consideration  in  Railroad  Co.  t. 
Dunlap.  112  Ind.  93,  13  N.  E.  403.  was  the 
statutory  liability;  and.  In  my  Judgment,  the 
statements  of  the  learned  Judge  should  b* 
limited  to  the  matter  In  hand. 

LOTZ,  J.,  concurs  In  this  opinion. 
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<m  N.  T.  <W) 
ANTHONY  et  aL  ▼.  AMERICAN  GLU- 
COSE 00. 
(Court  of  An^la  of  New  Tork.    June  14, 18^.) 

■COBPOB4.TION8— COSSOLIDATIOS — ACTION'  FOR  NSW 

Stock— Parties— DsFBNSKS. 
1. 'Where  several  corporations  transferred 
"titeir  entii?  property  and  business  to  a  new  cor- 
poration, wnich  accepted  the  same  subject  to  an 
agreement  between  the  members  of  the  original 
-corporations  that  payment  for  the  transfer  should 
lie  made  by  an  issuance  of  stock  of  the  new  com- 
pany to  the  seTC»nl  original  incorporators,  re- 
spectively, in  exchange  for  the  old  stock  held  by 
each,  an  Miginal  stockholder  could  sue  the  new 
<»mpany  to  compel  it  to  issue  to  him  the  nnm- 
lier  of  its  sluues  conceded  to  be  his  proportiwi. 

2.  The  fact  that  defendant  in  such  suit  had 
issued  to  the  corporation,  of  whidi  plaintiff  was 

.a  member,  the  amount  of  new  stock  dae  such 
-corporation's  shareholders,  including  jdatntlS, 
without  audi  corporation's  consent,  or  acceptance 
-of  the  stock,  was  no  defense. 

3.  Tbe  original  corporations,  or  members 
•thereof,  who  had  received  their  proportion  of  the 

•new  stock,  were  not  necessary  parties  to  such 
■suit,  there  being,  unallotted,  new  stock  in  the  new 

company's  treasury  beyond  tlie  amount  demand- 
•ed  by  plaintiff. 

4.  It  was  no  defense  to  sudi  suit  that  plain- 
-tiff  refui..xl  to  pay  his  share  of  the  debts  of  the 
original  corporation,  of  wliich  he  was  a  member, 
1n  the  absence  of  a  showing  that  payment  thereof 
was  an  agreed  condition  precedent  to  his  right  to 
his  proportion  of  the  new  stock,. or  that  he  was 
asscHsed  for  sudi  payment  or  that  there  was  a 
lien  for  such  payment  on  the  new  stock  due 
"him. 

Api)eal  from  supreme  court,  general  term, 
Fifth  deportmeat 

Action  by  Susan  B.  Anthony  and  another 
ragalnst  the  American  Glucose  Company,  to 
•compel  the  issuance  of  stock,  and  to  recover 
•dividends  and  earnings.  From  a  Judgment 
-of  the  general  term  (21  N.  Y.  Supp.  667)  re- 
versing a  Judgment  entered  on  the  report  of 
-a  referee  dismissing  the  complaint,  defend- 
:ant  appeals.    Affirmed. 

John  O.  MUbum,  for  appellant.    John  Van 
Voorhie^  for  reepondenta 

FINCH,  J.  There  are  two  theories  of  the 
tacts  of  this  case,— one  technically  tme,  bnt 
substantially  an  error;  the  otha  really  true^ 
-but  formally  .open  to  nlticlsm,— and  upon  our 
-choice  betwean  them  will  be  quite  certain  to 
depend  the  ultiniate  oonduslon.  One  theory 
interposes  between  the  parties  really  Inter- 
seated  imd  actually  contracting  the  corporate 
entitles  of  the  fLve  original  companies,  and, 
behind  that  legal  shelter,  seeks  to  protect  the 
company  In  default  to  its  stockholders,  and 
-torn  tbem  over  for  relief  to  their  own  orig- 
inal company,  after,  by  agreement,  aU  its 
functions  had  ceased,  although  possibly  it 
may  not  be  altogether  and  hopelessly  dead. 
The  defense  Is  not  meritorious.  It  simply 
attempts  to  substitute  circuity  of  action  for 
direct  responsibility,  and  requires  us  to  blind 
our  eyes  With  the  theoretical  abstraction,  so 
;a8  to  shut  ont  the  obvious  and  undoubted 
truth.  We  have  of  late  refused  to  be  al- 
ways and'tttteily  trammeled  by  the  logic  de- 
rived from  corporate. existence^  where  It  only 


serves  to  distort  or  hide  the  truth,  anfl  I 
think  we  should  not  hesitate  ih  this  case  to 
reject  the  purely  technical  defense  attempt- 
ed; for  nothing  is-plainer  than  that  the  trans- 
fer of  the  property  and  business  of  the  five 
original  companies  to  the  new  company  to 
be  organized  was  upon  an  agreement  be- 
tween the  corporators  of  them  all  that  pay- 
ment tor  the  transfer  should  be  made  by  ap- 
I>ortioning  to  the  original  stockholders  the 
whole  of  the  stock  of  the  new  company  not 
reserved  for  the  use  of  the  treasury.  That 
agreement  is  not  denied  by  anybody,  and 
every  word  and  every  act  of  all  the  compa- 
nies, and  of  each  and  all  of  the  corporators, 
have  proceeded  upon  that  assumption.  The 
companies,  as  corporate  entitles,  could  not, 
alone,  and  without  the  consent  of  their  con- 
stituent members,  make  a  transfer  which 
was  intended  to  end.  their  whole  pragtical 
business  existence;  and  it  was  agreed  by 
such  companies^  when  they  made  the  written 
contract  among  themselves,  that  the  refusal 
of  any  one  corporator  in  any  one  company  to 
give  his  consent  to  the  transfer  should  turn 
the  proposed  sale  into  a  mere  lease.  The 
authority  of  the  corporations  to  sell,  and  to 
make  a  valid  agreemmt  cf  sale,  to  which  the 
new  company  could  become  a  party,  was  up- 
on the  explicit  and  nnderstood  condition  that 
the  new  stock  should  be  issued  In  exchange 
for  the  old  stock  to  the  several  coixx>ratorB, 
and  the  necessary  consent  of  the  stockhold- 
ers was  given  upon  that  express  condlUon. 
How  fully  and  perfectly  this  was  imderstood 
Is  obvious  from  the  fact  that  the  offers  of 
the  new  company  to  Issue  its  stock  to  the 
plaintiffs  were  always  coupled  with  the  con- 
dition that  the  latter  should  surrender  their 
old  stock,  and  cease  to  be  stockhc^ders  in 
the  old  companies  at  the  moment  when  they 
became  such  in  the  new.  Anthony  swears 
that  when  he  gave  his  consent  to  the  sale 
the  Hamlins  agreed  that  he  should  have  the 
125  shares  that  he  claimed  as  his  due  pro- 
portion of  the  glucose  company  stock,  and 
that  he  gave  his  consent  on  that  basis  and 
upon  that  ccmdition.  None  of  the  Hamlins 
carry  their  denial  beyond  the  question  of 
amount  They  dispute  that,  and  that  only. 
William  Hamlin,  In  his  'etter  of  April  11, 
188a,  explicitly  admits  mailing  90  shares  to 
Anthony,  as  being  those  agreed  upon  be- 
tween the  parties.  Thne  is  nowhere  a  word 
said  by  anybody  looking  to  an  issue  of  shares 
to  the  corporations,  instead  of  to  their  stock- 
holdors.  Armed  with  this  limited  and  con- 
ditional authority  from  their  corporatoni.  the 
companies  took  up  their  first  duty,  which 
was  to  agree  among  themselves  as  to  the 
proportion  of  stock  to  be  allowed  to  each  as 
the  gross  share  to  wliich,  under  the  existing 
parol  agreement,  thetr  individual  members, 
in  proper  proportions,  'Would  be  entitled. 
For  that  purpose  the  written-  contract  was 
made.  It  did  settle  the  gross  shue  of  the 
Flrmlaich  corporatlcm,  and  the  amount  of 
stock  to  remain  unissiMd,  and  the  amount  to 
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go  to  the  corporatoTS  of  tbe  four  Hamlin 
companies  in.  the  Inmp  of  100,000  shares,  but 
left  unsettled  the  gross  proportion  of  each 
of  the  latter,  and  so,  necessarily,  the  share 
of  each  individual  corporator.  The  reason 
of  this  omissicm  is  eyident.  The  Hamlins 
were  the  only  stockholders  in  two  of  the 
companies,  and  almost  the  sole  owners  of 
stock  in  the  other  two.  The  only  necessary 
distribution  would  be  to  fix  the  shares  of 
Locke,  Easton,  and  Anthony,  which,  it  was 
assumed,  could  be  done  by  agreement,  and 
BO  the  gross  share  of  the  four  Hamlin  compa- 
nies was  allotted  to  them  in  one  amount 
"Allotted"  is  the  word  used  in  the  contract. 
Instead  of  "issued"  or  "paid."  It  was  con- 
sistent with  the  fundamental  and  existing 
parol  agreement  among  the  corporators.  It 
did  not  mean,  in  violation  of  that  agreement, 
and  in  contempt  of  the  specific  authority  con- 
ferred, that  the  new  stock  should  be  issued 
to  the  old  companies.  It  could  not  mean 
anything  so  absurd.  They  were  powerless 
to  surrender  the  stock  of  their  shareholders 
in  exchange;  and  to  say  that  the  new  stock 
was  to  be  issued  to  the  shells  of  corpora- 
tions, having  no  stockludderB  to  whom  it 
conld  distribute  it  unless  to  the  new  glu- 
cose company  itself,  which  alone  would  pos- 
sess the  surrendered  certificates.  Is  to  say 
that  the  Individual  corporators  meant  to 
throw  away,  and  utterly  waste,  th^r  rights. 
Nothing  of  the  kind  was  meant,  and  the 
word  "allotted"  was  fitly  used  to  fix  the 
gross  share  of  the  four  companies,  and  not 
to  authorise,  in  violation  of  the  fundamental 
agreement,  a  payment  or  issue  to  them  as 
partners  or  tenants  In  common,  or  In  any 
manner  whatever. 

When  the  glucose  company  came  into  ex- 
istence, it  had  made  no  contract,  and  was 
bound  by  no  obligation.  It  was  free  to  buy 
out  the  five  companies  on  any  terms  It  could 
secure,  but  chose  to  adopt  those  offered  by 
such  companies  and  their  corpcHrators.  It 
knew  accurately  what  those  terms  were.  In 
all  their  details.  Almost  every  member  of 
the  board  had  been  a  party  to  the  arrange- 
ment, and  poiticipated  in  framing  it;  and 
sov  with  full  knowledge,  it  adopted  tbe  con- 
tract offered,  completdy  and  as  a  whole. 
It  formally  accepted  the  pr^mlnary  contract 
made  between  the  companies,  knowing  that 
it  vested  only  on  condition  of  an  issue  of 
stock  to  the  corporators,  and  in  buying  later 
the  plant  at  OMppecanoe  it  formally  agreed  to 
give  its  stock  to  the  persons  interested.  It 
Is  thus  a  mistake  to  say  that  the  glucose 
company  dealt  only  with  tbe  five  corpora- 
tions. It  dealt  also,  and  necessarily,  vjrith 
tbe  individual  corporators  whose  consent  it 
required,  and  obtaining  it  on  condition  of 
payment  to  them,  and  with  full  knowledge 
of  that  condition,  became  obligated  to  each 
stockholder  to  issue  to  him  his  due  and  pro- 
portionate share  ot  glucose  company  stock. 

If  we  admit  that  the  defendant  may  not 
have    been    bound    to    decide    proportions 


among  individuals,  the  result  Is  not  changed. 
No  dispute  about  them  arose  until  it  sprang 
up  between  the  Hamlins,  on  one  side,  and 
Anthony,  on  the  other.  Tbe  latter  claimed 
1,250  shares  on  the  original  and  125  shares 
on  the  reduced  capital,  as  payable  to  him. 
The  former  Insisted  that  only  900  shares  on 
one  basis,  and  00  on  the  other,  were  due  to 
Anthony;  and  It  is  now  fully  coilceded  that 
the  plaintiffs  are  entitled,  on  a  proper  dis- 
tribution, to  at  least  90  shares  of  the  stock 
of  the  new  company,  as  their  due  and  Just 
proportion.  That  question,  as  against  the 
glucose  company,  is  settled.  It  Is  true  that 
Anthony  claimed  more,  but  that  the  Just 
proportion  is  at  least  90  shares  nobody  dis- 
putes, or  has  ever  disputed.  It  was  clearly 
error  to  refuse  the  plaintiffs  that,  except 
upon  the  theory  that  the  glucose  company 
came  under  no  contract  obligation  to  the  in- 
dividual stockholders.  I  think  it  did,  not 
only  by  reason  of  the  primary  contract  of 
the  stockholders  whose  benefits  it  secured 
and  took,  but  also  because^'  by  its  own  con- 
duct. It  has  recognized  and  adopted  that 
contract.  It  has  issued  its  stock  to  every 
individual  stockholder  in  all  the  five  com- 
panies, and  never  to  either  one  of  the  com- 
panies, or  by  their  corporate  direction;  for 
there  has  been,  since  tbe  sale,  no  corporate 
action  of  either,  and  its  own  construction  of 
its  own  duty  should  be  conclusive.  But  It 
chose  to  obey  the  Hamlins.  Naturally 
enough,  for  it  was  Hamlin  all  through. 
Cicero  was  president,  ■William  was  treasur- 
er, Harry  seems  to  have  been  superintend- 
ent, Locke  was  counsel,  and  Almy  secre- 
tary; and  these  five,  a  majority  of  the  nine, 
owned  the  bulk  of  the  stock.  And  so  the 
company,  instead  of  remaining  neutral, 
chose  to  obey  tbe  Hamlins,  and  to  accept 
their  dictation.  It  distributed  the  assumed 
Leavenworth  allotmeot  of  glucose  stock. 
Just  as  they  said,  and  wholly  to  them,  leav- 
ing only  00  shares  to  Anthony;  filling  out  a 
certificate  for  so  much  to  him;  ebtering  him 
as  stockholder  of  those  shares  on  their 
books;  sending  notices  to  him  as  such;  de- 
claring dividends  to  his  credit;  and  finally 
confiscating  those  dividends  by  paying  the&k 
over  to  the  Hamlins;  and  then,  when  sued, 
denying  that  they  owed  any  stock  to  An- 
thony, or  Itad  issued  any  to  him,  or  were- 
bound  to  him  by  any  coatnurt  obllgatlOD» 
whatever. 

Let  us  examine  the  d^ense  Interposed 
somewhat  more  closely.  It  is  said  the. glu- 
cose company  bought  solely  of  the  corporate- 
entities,  and,  as  matter  of  law,  was  bound 
only  to  pay  them.  That  might  have  been. 
If  the  corporations  alone  could  have  made 
the  contract, — If  the  individual  stockholders 
had  no  privity  of  contract  with  the  glucose- 
company,— the  contention  would  have  beeo 
sound,  at  least  in  a  court  of  law.  But  none 
of  those  conditions  exist,  as  I  have  already 
sought  to  show;  and  the  glucose  company 
did  owe  a  contract  duty  directly  to  the  cor- 
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poraton,  aod  stands  before  us  claiming  to 
have  tendered  full  performance  of  that  very 
■contract  duty. 

It  Is  said  that  the  glucose  company  Issued 
Its  allotted  stock  to  the  Leavenworth  Com- 
pany, and  that  ended  Its  contract  obliga- 
tions. The  proof  relied  upon  is  a  formal 
certificate.  No.  11,  of  99,400  shares  issued  to 
the  four  Hamlin  companies,  as  partners  or 
holders  In  common.  It  was  whcrily  unau- 
thorized. The  companies,  as  I  have  said, 
had  no  right  to  a  share  of  that  stock.  They 
never  requested  its  Issue,  they  never  ac- 
cepted it,  and  never  had  it  at  alL  William 
Hamlin,  secretary  of  the  new  company  and 
of  four  of  the  old  ones,  all-powerful  and 
multiform  and  multitudinous  of  office  as  he 
was,  nevertheless  was  not  the  Leavenworth 
Company.  Its  board  of  directors  never  met 
to  give  a  direction  about  the  issue  of  stock 
to  it,  or  to  any  one  in  its  behalf;  to  accept 
a  tenancy  in  common  creating,  possibly,  an 
unlawful  partnership;  to  receive  payment  of 
what  was  not  due  to  it;  to  surrender  shares 
it  did  not  have;  to  return  a  certiflcata  of 
wlilch  it  knew  nothing;  or  to  decide  what 
stockholders  were  entitled  to  new  stock,  and 
in  what  proportions.  All  this,  the  power  of 
William  Hamlin,  secretary,  and,  as  such,  au- 
thorized to  keep  the  minutes  of  meetings 
which  had  ended,  assumed  to  do.  He  had 
no  such  authority,  and  the  glucose  company 
obeyed  him  at  its  perlL  But  certificate  No. 
11  was  never  a  payment  or  issue  of  stock, 
efTectively,  at  all.  It  was  merely  a  tempo- 
rary setting  aside  or  allotment  of  shares,  out 
of  which,  In  due  season,  the  actual  issue  by 
way  of  payment  was  to  be  made  to  the  in- 
dividual corporators  concededly  entitled  to 
receive  that  payment  William  Hamlin, 
secretary,  surrendered  It  to  William  Hamlin, 
secretary,  and  then  told  William  wamHn, 
secretary,  to  whom  the  Hamlins  directed  it 
to  be  Issued,  which  was  to  the  Hamlins, 
mainly,  except  the  90  shares.  And  so  the 
glucose  company  obeyed  its  masters.  I  do 
not  mean  to  complain  of  or  criticise  that  ac- 
tion. ■  These  gentlemen,  who  so  controlled 
their  corporation,  practically  owned  It,  and 
had  an  honest  right  to  dictate,  but  the  com- 
pany must  take  the  consequence  of  its  obe- 
dloice. 

It  is  said  that  the  four  companies  and  the 
Hamlins  should  have  been  made  parties  de- 
f^idant.  I  do  not  see  that  the  corporations 
have  the  slightest  interest  in  this  contro- 
versy. The  general  term  thinks  them  dis- 
solved and  dead.  I  do  not  go  so  far;  but, 
if  the  hollow  and  empty  shells  had  life 
enough  to  stand  up  before  the  court  as  par- 
ties defendant,  at  least  they  had  no  Interest 
In  the  dispute,  and  are  in  no  manner  affect- 
ed by  Us  results.  Nor  were  the  Hamlins 
necessary  parties.  They  have  received  their 
full  shares  of  stock.  Giving  90  shares  to  the 
plaintiffs  will  not  affect  the  admitted  propor- 
tions of  a  single  stockholder,  all  of  whom 
have  their  shares,  and  at  least  90  are  left. 


and  tbtxe  is  treasury  stock  much  beyond 
any  amount  claimed.  The  only  interest  of 
the  Hamlins  has  sprung  from  the  collusion 
with  them  of  the  company  to  force  Anthony, 
by  withholding  the  certificate,  to  pay  an  al- 
leged private  debt  to  them.  That  defense 
was  suggested  on  the  argument,  and  pressed 
as  a  Justification  for  refusing  a  delivery  to 
plaintlfts,  and  was  that  they  ought  to  pay 
to  the  Hamlins  about  $11,000,  as  their  part 
of  the  burden  of  the  debts  of  the  Leaven- 
worth Company.  There  were  such  debts, 
but  there  is  no  finding  of  their  amount,  aoc 
who  paid  them,  nor  that  they  have  been 
paid  at  all,  nor  that  the  Hamlins  made  such 
payment  The  debt  may  be  wholly  unpaid, 
or  canceled  in  the  process  of  conscHldation, 
or  assumed  and  paid  by  the  glucose  com- 
pany out  of  earnings.  And  even  if  the 
plaintiffs  are,  or  ought  to  be,  bound  for  the 
payment  claimed,  there  Is  neither  plea,  find- 
ing, nor  proof  that  It  was  an  agreed  preced- 
ent condition  of  plaintiffs'  right  to  their 
due  proportion  of  stock  in  the  consolidated 
company,  nw  that  any  assessment  bad  been 
lawfully  made  against  the  Anthonys,  or  that 
there  was  any  lien  upon  the  stock  due  them. 

Equally  without  foundation  is  the  conten- 
tion that  a  certificate  to  the  plaintiffs  for  90 
shares  of  the  glucose  stock  was  delivered  to 
the  Leavenworth  Company  for  them,  and 
that  such  company  was  alone  in  default  for 
the  withholding  of  the  stock.  There  is  no 
proof  and  no  finding  that  such  certificate 
was  ever  delivered  to  the  Leavenworth  Com- 
pany, or  received  or  accepted  by  it  or  that 
it  became  in  any  manner  possessor  of  the 
stock.  On  the  contrary,  the  finding  is  that 
it  was  delivered  to  William  Hamlin,  without 
specifying  any  representative  or  ofilcial 
character.  That  he  held  It  as  agent  of  the 
glucose  company,  and  tendered  it  as  such 
agent  is  made  certain  by  his  letter  Inclosing 
It  In  which  he  says  "we"  have  Just  been 
able  to  issue  the  stock,  and  "we"  will  change 
its  form,  if  necessary.  "We"  can  only  mean 
the  glucose  company,  and  the  certificates  in 
Hamlin's  hands  were  still  held  by  that  com- 
pany, and  tendered  by  it  to  the  plaintiffs. 
And,  besides,  the  certificates,  if  they  had 
been  handed  to  the  Leavenworth  Company, 
were  clogged  with  an  unlawful  condition, 
which  the  glucose  company  had  no  right 
whatever  to  impose. 

We  think,  therefore,  that  the  order  of  the 
general  term  was  right  and  should  be  af- 
firmed, with  Judgment  absolute  for  the 
plaintiffs,  upon  the  stipulation.  We  are  all 
of  opinion,  however,  that  under  the  pecul- 
iar and  exceptional  circumstances  of  the  liti- 
gation, final  Judgment  can  only  be  for  the 
90  shares,  and  the  dividends  and  interest 
thereon.  The  referee  denied  plaintiffs' 
right  wh(rtly.  The  general  term  affirmed 
such  right  only  as  to  the  90  shares,  and  left 
the  balance  finally  defeated.  We  affirm 
that  order,  on  the  same  theory,  holding  that 
plaintiffs'  claim,  as  we  sustain  it  is  limited 
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to  the  00  shares;  and  the  judgment  absolute 
must  recognize  what  has  been  decided  to  be 
the  plaintiffs'  right 

Order  affirmed,  with  Judgment  absolute 
against  the  defendant  on  its  stipulation. 
All  concur,  except  GRAY  and  HAIGHT,  JJ., 
not  voting.    Ordered  accordingly. 


(IW  N.  T.  US) 

PEOPLE  V.  COWAN  et  al. 
(Court  of  Appeals  of  New  York.    Jnne  11, 1895.) 

BOPFI^BMBHTAKT  PrOCBBDIITOB— FORFEITBD  RsOOO- 
NIZANOB — APFEARIMCI   BBFORB  JUDOMBHT. 

Tbe  word  "appearance,"  as  used  in  Code 
Civ.  Proc.  S  2458,  providing  that,  in  order  to  enti- 
tle a  judgment  creditor  to  maintain  supplemaita- 
ry  proceedings,  "the  judgment  must  hare  been 
ruidered  upon  the  judgment  debtor's  appearance, 
or  bv  a  ijersonal  aerrice  of  the  summons  upon 
him,  means  voluntary  submission  to  the  juris- 
diction, and  after  entry  of  judgment  on  a  for- 
feited recognizance  sucb  proceedings  may  be  in- 
stituted, though  defendant  was  not  served  with 
summons,  the  signing  of  the  recognizance  being 
egnivalent  to  a  voluntary  aK)earance.  32  N. 
X.  Snpp.  162,  reversed. 

Appeal  from  common  pleas  of  New  Tork 
city  and  county,  general  term. 

Supplementary  proceedings  by  the  people 
of  tbe  state  of  New  York  against  Thomas 
6.  Cowan,  principal,  and  John  Cahlll,  surety, 
on  a  forfeited  recognizance.  An  order  of  tbe 
special  term  setting  aside  an  order  requir- 
ing defendant  Cahlll  to  appear  was  affirmed 
by  the  general  term  (32  N.  Y.  Supp.  162). 
and  plaintiff  appeals.    Reversed. 

Forbes  Hennessey,  for  the  People.  Benja- 
min Yates,  for  respondents. 

FINCH,  J.  We  are  of  opinion  that  the 
order  for  the  examination  of  the  judgment 
debtor  In  proceedings  supplementary  to  exe- 
cution was  properly  granted,  and  should  not 
have  been  vacated.  The  ground  taken  by 
tbe  courts  below  is  that  such  an  examination 
is  prevented  by  tbe  Umltatlcm  of  the  Code 
(section  2458)  that  "the  judgment  must  have 
been  rendered  uiK>m  tbe  judgment  debt- 
or's appearance  or  by  a  personal  service  of 
the  summons  upon  him."  The  purpose  and 
scope  of  that  limitation  is  quite  plain.  There 
are  cases  in  which  a  formal  judgment  la 
rendered  in  which,  nevertheless,  the  appar- 
ent debtor  is  not  generally  and  personally 
liable  for  the  lack  of  appearance  or  service 
of  a  summons,  as  actions  begun  by  attach- 
ment or  against  joint  debtors  where  some 
only  have  been  served.  In  which  the  liability 
Is  confined  to  some  speclflc  property,  and 
does  not  end  In  a  general  execution.  Manl- 
featly,  in  such  cases  the  defendant,  affected 
only  by  the  lien  upon  tbe  specific  property 
charged,  and  not  personally  liable  beyond 
that,  should  not  be  subjected  to  the  supple- 
mentary proceedings.  But  the  limitation  was 
not  intended  to  protect  a  judgment  debtor 
wbo  is  liable  personally  and  generally, 
against  whom  a  general  execution  issues, 
and    all    whose  property  Is  bound  by  it. 


There  Is  no  reason  for  a  discrimination 
among  debtors  of  that  class  and  character, 
Tbe  peculiarity  of  a  judgement  on  a  recogni- 
zance In  New  York  City  does  not  make  it 
one  entered  without  appearance  or  service 
of  a  summons.  These  describe  the  two 
modes  by  which  a  court  acquires  jurisdiction 
of  the  person.  One  is  voluntary,  the  other 
compulsory.  In  one  the  party,  by  his  con- 
sent, submits  himself  to  the  jurisdiction;  in 
the  otber  he  is  brought  into  court  against 
bis  will.  To  say  that  one  wbo  has  neither 
submitted  to  the  jurisdiction  nor  been  sub- 
jected to  it  by  a  service  of  a  summons  may 
yet  be  liable  to  a  personal  judgment  at  tbe 
bands  of  the  court  would  be  to  make  judi- 
cial authority  boundless.  By  the  word  "ap- 
pearance," as  used  in  section  2458,  is  meant 
the  voluntary  submission  to  the  jurisdiction, 
In  whatever  form  nuinifested:  and  not  the 
mere  narrow  and  technical  meaning,  well 
enough  in  its  place,  indicated  in  section  421. 
That  relates  to  an  appearance  after  service 
of  the  summons,  and  does  not  describe  one 
which  is  altogether  voluntary.  One  who  con- 
fesses a  judgnient  does  not  "serve  a  notice 
of  api>earance  or  copy  of  an  answer  or  de- 
murrer," and  yet  he  certainly  appears  by 
his  voluntary  consent  to  the  entry  of  tbe 
judgment.  We  have  held  that  the  law  per- 
mitting judgment  to  be  entered  upon  a  re- 
cognizance in  tbe  city  of  New  York  after  an 
order  of  forfeiture  constitutes  a  part  of  tbe 
undertaking  signed  by  tbe  party  contract- 
ing as  if  explicitly  written  out  in  it,  and 
that  by  signing  It  the  defendant  consents 
that  in  case  of  forfeiture  judgment  majr  at 
once  be  perfected  thereon  upon  which  a 
general  execution  may  issue.  People  v. 
Quigg,  59  N.  Y.  88.  Such  written  consent  to 
the  entry  of  judgment  constitutes,  a  volun- 
tary appearance  in  the  action,  and  submis- 
sion to  the  jurisdiction,  and,  does  not  ex- 
clude the  right  of  the  creditor  to  institute 
sapplementary  proceedings.  Tbe  original  or- 
der should  stand,  and  the  order  vacating  it, 
and  the  affirmance  by  the  general  twm  be 
reversed,  with  costs.  All  concur.  Ordered 
accordingly. 


(146  N.  Y.  317) 

LAMB  et  aL  v.  LAMB. 

(Court  of  Appeals  of  New  York.    June  11, 1895.) 

Rbnt — LiABiLiTT  o»  Widow— Trial— IssoBB  Sub- 
mitted — QUABDIAN  —  AXLOWANOB   FOB  WaBD'S 

SuFPORT — Amount  — KviDBMCB  —  Siab  of  Wit- 
NE8S— Threats. 

1.  Where  a  widow,  with  the  consent  of  her 
cdiUdren's  guardian,  lives  with  them  in  the  home 
form«iy  oocu^ed  by  herself  and  husband,  and 
which,  after  his  death,  belratged  to  the  diildren, 
subject  to  her  dower  right,  she  is  not  liable  to  the 
children  for  rent.  In  the  absence  of  a  jffomise  by 
her  to  pay  the  same.  27  N.  Y.  Supp.  575,  af- 
firmed. 

2.  Where,  in  an  acHon  by  minor  diildren 
against  their  widowed  mother  for  rent  of  prem- 
IseH  belonging  to  the  diildren,  and  in  which  they 
live  with  defendant,  the  complaint  sets  out  the 
value  of  the  reasonable  use  of  the  premises  «t  s 
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<Nvtaio  sum,  and  defencbint'B  answer  alleges  that 
ahe  had  retided  in  the  premises  pursnant  to  an 
agremnent  with  the  guardian  of  (datntiffs  that 
•he  was  not  to  pay  rent,  bat  was  to  provide  a 
home  for  plaintifCa,  and  pay  one-third  of  the 
taxes  and  repairs;  and  the  gnardian  testifies  that 
no  agreement  was  made  to  pay  any  specified  rent, 
but  that  defendant  promised  to  pay  sndi  rent  as 
might  be  fixed  by  tne  aorrogate;  and  defendant 
testifies  that  the  agreement  netween  her  and  the 
guardian  was  that  be  should  allow  her  $1,000  an- 
nually for  the  support  of  the  diildren,  and  that 
she  should  also  have  the  use  of  the  house  until  the 
youngest  child  became  of  age  on  payment  by  her 
of  taxes,  etc..  and  the  judge  diarges  that,  in  or- 
der to  hold  defendant,  thet«  must  be  shown  ei- 
ther an  express  or  imiriied  agreemoit  on  her 
pctft  to  pay  rent,  and  that  it  was  for  Qie  jury  to 
say  whether  the  story  as  given  by  the  guardian 
or  by  defendant  was  truet— the  issues  submitted 
were  not  only  whether  there  was  an  agreement 
by  defendant  to  pay  rent,  but  whether  it  was  not 
agreed  that  she  should  not  pay  any  rent,  so  as  to 
rMieve  her  from  liability  as  one  who  occupied 
the  iwemisee  without  any  right  to  do  so. 

3.  On  an  issue  as  to  whether  an  agreement  by 
a  guardian  to  allow  the  mother  of  the  minors  a 
certain  amount  for  their  snmwrt  in  a  city  was 
such  a  reasonable  one  as  to  be  binding  on  the 
minora,  evidence  of  the  cost  of  boarding  the 
minors  in  the  country  for  the  summer  months  is 
not  admissible; 

4.  Whne  a  guardian  of  diildren  who,  with 
his  permission,  remded  with  their  moUier,  a 
widow,  in  a  house  belonging  to  them,  after  allow- 
ing the  mother  to  reridein  tne  honse  for  six  years 
without  asking  for  rent,  caused  a  suit  on  be- 
half of  the  diiTdrMi  to  be  brou^t  against  hw  for 
the  six  years'  rent,  it  was  proper  to  admit  evi- 
dence that  just  before  the  suit  was  brought  he 
threatened  defendant  that  where  he  as  guardian 
had  saved  her  cents  he  would  make  her  pay  out 
dollars  in  more  ways  than  one. 

Appeal  from  supreme  court,  general  term, 
Third  department. 

Action  by  Edith  M.  Lamb  and  others 
against  Jessie  M.  Lamb  for  rent.  From  a 
Judgment  of  the  general  term  (27  N.  Y.  Supp. 
575)  afBrmlng  a  judgment  In  favor  of  defend- 
ant, plaintiffs  appeal.    Affirmed. 

E.  Oountryman,  for  appellants.  Matthew 
Uale^  for  respondent 


PECKHAM,  J.  James  Lamb  died  in  Jan- 
uary, 1885,  leaving  him  BurvlTlng  the  defend- 
ant, his  widow,  and  the  plaintiffs,  being  his 
three  Infant  ciiildren,  of  the  ages  ot  fire 
years,  three  years,  and  one  year,  respectiye- 
ly.  The  deceased  left  property,  real  and  per- 
sonal, of  the  amount  of  about  $75,000.  At  the 
time  of  his  death  he  was  Uving  in  his  own 
bouse  In  Ckihoes,  with  his  wife  and  cblldren. 
Some  time  In  the  summer  ot  1886,  James 
White  was,  upon  tbe  petition  of  the  defend- 
ant, appointed  the  general  guardian  of  the 
infants  by  tbe  surrogate  of  Albany  ooonty. 
Soon  after  his  appointment  as  guardian,  he 
and  the  defendant  had  a  conversation,  the 
particulars  of  which,  in  some  respects,  they 
do  not  agree  upon  in  their  testimony  In  this 
case;  but  they  do  agree  In  the  statement  that 
the  guardian  was  to  allow  Mrs.  Lamb,  tbe 
defendant,  a  total  of  $1,000  a  year  for  the 
three  children,  for  their  maintenance  and 
clothing.  The  defendant  and  her  children 
continued  to  lire  In  the  house  from  tbe  time 


of  the  death  of  Mr.  Lamb,  and  no  demand 
bad  ever  been  made  upon  the  defendant  for 
the  payment  of  any  rent  for  the  occupation 
thereof  until  tbe  writing  at  a  letter  a  few 
days  before  tbe  commencement  of  this  action. 
The  defendant  has  in  the  meantime  taken 
care  of  the  children,  and  acted  towards  them 
as  th^  natural  guardian.  On  or  about  Jan- 
uary 29, 1801,  Bfr.  White  wrote  Mrs.  Lamb  a 
letter,  in  whl(di  he  said  that  recent  events 
had  led  him  to  make  an  Investigation  as  to 
the  defmdant  and  the  estate  of  Mr.  Lamb, 
and  of  his  rights  and  duties  as  general  guard- 
Ian  of  tbe  property  of  bis  cblldren,  and  he 
said  that  be  was  advised,  and  that  it  ap- 
peared to  be  bis  ImperatlTe  duty  as  sacb 
guardian,  to  charge  and  c(dlect  from  her  a 
reasonable  rent  tot  tbe  bouse  and  grounds 
belonging  to  the  estate  and  occupied  by  tbe 
defendant  since  the  death  of  her  husband. 
The  defendant  refused  to  pay  any  rent  tot 
the  time  during  which  she,  with  her  chil- 
dren, had  occupied  tbe  house,  and  Mr.  White 
tben,  by  order  of  the  county  judge,  was  ap- 
pointed guardian  ad  litem  ot  the  Infants, 
and  commenced  this  action  In  their  name,  by 
himself  as  such  guardian  ad  litem. 

The  complaint  alleges  that  the  plalntUto, 
since  January  18,  1886,  have  been  tbe  j(^t 
owners  of  the  premises,  which,  since  the  last 
of  February,  1886,  had  been  used  and  occupied 
by  the  defendant  as  a  residence,  and  that 
such  use  and  occupation  was  reasonably 
worth  the  sum  of  $600  per  year,  no  part  of 
which  bad  been  paid,  although  the  defendant 
had  been  requested  so  to  do  by  the  general 
guardian  of  the  property  and  of  the  plain- 
tiffs. The  complaint  further  alleged  that  tbe 
plaintiffs  were  under  the  age  of  14  years, 
and  that  James  White  bad  been  duly  app<dnt- 
ed  their  guardian  ad  litem  by  the  county 
judge  of  Albany  county  before  the  com- 
mencement of  this  action.  Judgment  was 
demanded  that  plaintiffs  recover  of  the  de- 
fendant the  sum  of  $3,575,  witb  interest  as 
stated.  The  defendant  answered,  and,  after 
alleging  the  general  facts  which  have  been 
above  stated,  alleged  further  that  tbe  gen- 
ial guardian,  James  White,  advised  this  de- 
fendant to  continue  to  reside  In  tbe  dwelling 
house  with  her  children,  and  consented  to 
such  residence  on  her  part,  and  that  he  had 
never  Risked  ot  required  the  defendant  to  pay 
any  rent,  and  that  she  had  occupied  the  prem- 
ises since  the  death  of  the  Intestate,  her  hus- 
band, in  pursuance  of  an  agreement  with  the 
general  guardian,  by  which  she  was  not  to 
pay  rent,  but  was  to  provide  a  home  for  tbe 
plaintiffs,  and  pay  one-third  of  the  taxes  and 
assessments  and  one-third  of  the  rei>airs  to 
be  made  upon  the  house;  and  she  denied  that 
she  had  occupied  the  house  under  or  in  pur- 
suance of  an  agreemmt  with  tbe  general 
guardian  by  "which  she  was  to  pay  any  rent. 

Upon  these  pleadings  the  parties  went  to 
trial.  It  will  be  seen  that  the  suit  is  some- 
what extraordinary  In  character.  The  three 
children  of  the  defendant  living  with  her  In 


Digitized  by 


Google 


28 


NORTHEASTERN  REPORTER,  Vol.  4L 


(N.  Y. 


the  bonee  In  which  their  tether  and  the  de- 
fendant's husband  died,  the  chUaren  being 
still  very  young  (all  of  them  under  the  age 
of  14  years),  are  yet.  In  form,  suing  their 
mother  to  obtain  the  payment  of  rent  for  her 
use  and  occupation  of  this  house,  where  the 
plaintiffs  liare  been  cared  for  and  noiurished 
by  the  defendant,  their  mother.  The  trial  of 
the  case  developed  the  reason  for  its  exist- 
ence. It  appeared  that  the  general  guardian, 
a  short  time  before  the  writing  of  the  letter 
above  alluded  to,  had  a  personal  misunder- 
standing with  the  defendant  in  relation  to 
matters  having  no  connection  with  this  sub- 
ject in  dispute,  and  Immediately  thereafter 
he  receives  this  light  in  regard  to  his  duty 
as  guardian,  and  writes  the  letter  above  men- 
tioned, making  demand  tot  rent;  and,  upon 
the  refusal  of  the  defendant  to  pay  it,  he  pro- 
cures himself  to  be  appointed  guardian  ad 
litem,  and  commences  this  actlcm  in  the 
names  of  these  infant  daughters  of  the  de- 
fendant There  can  be  no  doubt  as  to  the 
real  motive  for  the  acticm.  While  it  may 
have  no  bearing  upon  the  auestions  of  law 
which  are  Involved  herein,  it  is  proper  to 
state  the  fact,  because  of  the  exception  taken 
by  the  plalntUT  to  the  ruling  of  the  court 
which  allowed  the  defoidant  to  prove  a 
quarrel,  and  the  remarks  that  were  made  by 
the  general  guardian  to  the  defendant  at  that 
time.  It  will  be  seen  that  the  action,  so  far 
as  it  is  shown  by  the  complaint,  is  one  for 
use  and  occupation,  although  there  is  no  alle- 
gation therein  of  any  agreement  on  the  part 
of  the  defendant  to  pay  rent  The  fact  is  al- 
leged that  the  plaintiffs  are  infants  under  the 
age  of  14  years,  and  tliat  .Tames  White  has 
been  appointed  their  guardian  ad  litem.  Up- 
on the  tects  which  liave  been  stated,  and 
which  are  substantially  all  the  material  ones 
which  were  proved,  the  learned  trial  judge 
held  that  there  must  be  some  agreement 
either  expressed  or  implied  from  the  circum- 
stances, to  pay  rent  on  the  part  of  the  de- 
fendant; and,  if  there  were  no  such  agree- 
ment no  recovery  could  be  had.  The  court 
submitted  to  the  Jury  the  question  whether 
or  not  such  an  agreement  had  be^i  proved, 
and  it  permitted  them  to  infer  an  agreement 
to  pay  rent  from  the  circumstances  proved  in 
the  case,  if  they  thought  such  inference  were 
a  proper  and  natural  one.  The  Jury  found 
for  the  defendant  thus  negativing  the  exist- 
ence of  any  agreement  to  pay  rent  either 
expressed  or  implied.  So  far  as  the  com- 
plaint should  be  held  to  be  one  to  recover 
rent  for  the  use  and  occupation  of  these 
premises  In  the  technical  sense  of  that  ex- 
pression founded  on  the  statute^  the  action 
cannot  be  maintained  without  proof  of  some 
agreement  to  pay  rent  either  expressed  or 
implied  frMn  the  possession  of  the  lands  and 
other  circumstances,  so  that  the  conventional 
relation  of  landlord  and  tenant  may  be  said 
to  have  existed  between  the  parties.  CoUyer 
V.  CoUyer,  113  N.  Y.  442,  21  N.  B.  114;  Pres- 
ton V.  Hawley,  189  N.  Y.  290,  34  N.  E.  906. 


The  plaintiffs,  however,  argue  that  there  Is 
stated  in  the  complaint  enough  to  allow  of  a 
recovery  In  the  nature  of  one  for  nse  and  oc- 
cupation founded  upon  the  fact  of  an  entry 
upon  the  lands  of  the  Infants  by  one  who  had 
not  the  legal  right  to  occupy  as  against  them, 
and  who,  therefore,  was  to  be  regarded  as 
entering  in  the  character  of  a  guardian  or 
bailiff  of  the  infants,  and  liable  to  account 
for  the  rents  and  profits  of  the  land  while  so 
In  possession.  We  assume  that,  if  the  plain- 
tiffs proved  a  state  of  facts  from  which  an 
illegal  entry  or  Intrusion  upon  the  lands  of 
the  Infants  would  follow,  an  action  might  be 
maintained  by  the  Infants  upon  their  arrival 
at  ag^  or  by  their  guardian  before  such  time, 
ai^alnst  the  person  thus  intruding,  for  the  re- 
covery of  the  rents  and  profits;  or.  In  other 
words,  for  the  value  of  the  use  and  occupa- 
tion of  the  lands  thus  intruded  upon.  The 
cases  cited  in  the  very  learned  and  exhaust- 
ive brief  of  the  plaintiffs'  counsel  would 
seem  to  prove  this  beyond  all  controversy, 
and,  indeed,  we  should  say  that  It  was  quite 
a  plain  proposition.  It  might  be  question- 
able whether  the  c<Mnplalnt  set  forth  any 
such  cause  of  action.  Aside  from  the  ques- 
tion of  pleading,  however,  we  do  not  think 
the  facts  proved  and  found  show  any  such 
case.  Upon  the  death  of  James  Lamb,  the 
intestate,  these  infant  plaintiffs  and  their 
mother,  the  defendant  continued  living  In 
the  house  where  they  had  all  resided  up 
to  his  death.  The  mother  was  entitled  to 
dower.  They  were  helpless  infants.  Their 
mother  was  their  natural  guardian.  She  re- 
mained in  the  house  after  her  husband's 
death,  protecting,  caring  for,  and  supervising 
them.  Upon  such  facts  we  might  well  hold 
there  was  no  wrongful,  illegal,  or  improper 
intrusion  or  entry  upon  the  lands  of  these 
Infants.  They  were  themselves  in  actual  oc- 
cupancy of  the  house,  having  the  b«ieflt 
thereof,  and  the  title  thereto;  the  defendant 
caring  for  and  protecting  them  in  such  occu- 
pancy, and  not  in  fact  converting  any  profits 
to  her  own  use,  or  receiving  anything  as 
profits  of  an  adverse  occupation  and  posses- 
sion. There  are  other  facts,  however,  and  it 
is  unnecessary  to  decide  upon  the  legal  effect 
of  the  above  in  the  absence  of  any  agree- 
ment whatever.  Upon  defendant's  petition, 
Mr.  White  was  appointed  the  general  guard- 
ian of  the  Infants,  and  in  that  petition  the 
fact  was  stated  that  they  were  residing  In 
this  bouse,  and  that  no  rent  arose  therefrom. 
This  fact  was  known  by  the  proposed  guard- 
ian, and  from  the  time  of  his  appointment  he 
had  acquiesced  in  the  defendant's  residence 
in  that  house  while  taking  care  of  and  main- 
taining the  children,  and  such  acquiescence 
continued  until  a  short  time  subsequent  to 
the  quarrel  above  mentioned,  when  the  de- 
mand for  rent  was  for  the  first  time  made. 
The  guardian  during  this  time  not  only  acqui- 
esced in,  but  consented  to  and  advised,  such 
residence,  and  by  the  finding  of  the  Jury,  tak- 
ing into  consideration  the  issues  made  by  the 
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answer  of  the  defendant  and  the  testimony 
of  Mr.  White  and  the  defendant,  and  the 
manner  in  which  the  question  was  submitted 
to  the  Jury,  it  can  be  stated  and  maintained 
that  he  not  only  consented  to  such  occupa- 
tion, but  that  he  agreed  affirmatively  that  no 
rent  should  be  charged,  and  that  the  $1,000 
allowed,  taken  in  connection  with  the  occupa- 
tion of  the  house,  should  be  the  allowance  to 
the  defendant  out  of  the  pro];>«ty  of  the  In- 
fants tor  their  care,  clothing,  and  board.  The 
plaintiffs'  counsel  alleges  that  the  question 
whether  such  agreement  existed  was  not  sub- 
mitted to  the  Jury,  and  that  the  only  question 
submitted  was  whether  there  was  an  athrma- 
tive  agreement  on  the  part  of  the  defendant 
to  pay  rent,  or  whether,  from  the  circum- 
stances proved  in  the  case,  the  jury  should 
imply  one.  I  think  such  is  not  the  limita- 
tion to  be  given  to  the  charge  of  the  court 
The  affirmative  agreement  was  set  up  In  the 
answer.  The  guardian  and  the  defendant 
were  both  sworn  upon  the  trial.  They  both 
testified  to  a  certain  c<Hiyersation  taking 
place  In  regard  to  these  children,  and  to  the 
amount  which  should  be  allowed  for  their 
maintenance,  and  upon  the  subject  of  rent. 
The  guardian  testified  distincUy  that  in  that 
c<«iver8atlon  there  was  no  agreement  to  pay 
any  specified  sum  for  rent,  but  he  alleges 
that  from  the  course  of  the  conversation  it 
was  assumed  and  stated  that  the  question 
<^  rent  was  one  to  be  submitted  to  or  decided 
by  the  surrogate,  and  that  the  defendant 
would  pay  whatever  the  surrogate  decided 
was  proper.  The  defendant,  in  testifying  in 
regard  to  that  conversation,  and  assuming  to 
give  its  substantial  import,  stated  that  the 
agreement  was  that  she  was  to  have  |1,0U0 
annually  for  the  support  of  the  three  chil- 
dren, and  that  she  should  keep  the  childr»i, 
and  should  have  the  use  of  the  house  until  the 
youngest  child  came  of  age,  on  payment  by 
her  of  the  taxes,  insurance,  and  repairs;  and 
he  advised  her  to  stay  there  on  those  terms. 
While  the  learned  court  charged  that  there 
must  be  found  either  an  express  agreement 
to  pay  rent,  or  an  implied  agreement  arising 
from  the  circumstances  submitted  to  the  Jury, 
he  left  it  to  the  jury  to  say  which  of  these 
stories  as  given  by  the  guardian  and  the  de- 
fendant they  believed.  The  testimony  of  the 
defendant  was  not  a  mere  denial  of  that  of 
the  guardian,  but  it  was  a  positive  statement 
as  to  what  the  agreement  was;  and  as  de- 
fendant stated  It  her  evidence  was  not  alone 
totally  inconsistent  with  and  contradictory 
to  that  given  by  the  guardian,  but  it  stated 
an  affirmative  agreement  as  to  the  rent.  So, 
when  the  testimony  of  the  guardian  and  of 
the  defendant  on  this  point  was  submitted  to 
the  Jury,  and  it  was  left  to  them  to  say  which 
of  the  two  witnesses  they  were  to  believe,  it 
was  in  substance  and  effect  a  submission  of 
the  question  as  to  what  was  the  agreement, 
and  a  verdict  for  the  defendant  involves  a 
finding  not  only  that  there  was  no  expressed 
agreement  to  pay  rent,  and  that  there  was 


no  implication  of  an  agreement  arising  out  of 
the  circumstances,  but  a  finding  that  the  de- 
fendant's evidence  was  true,  and  that  evi- 
dence proved  the  agreement  relied  on  by  de- 
fendant. The  agreement,  as  testified  to  by 
the  defendant  and  found  by  the  jury,  was 
inconsistent  with  the  Idea  of  any  unlawful 
intrusion  upon  the  lands  of  the  Infants,  or 
any  liability  to  pay  rent  therefor.  We  think 
the  plaintiffs'  claim  that  the  testimony  was 
contradictory  as  to  the  agreement  to  pay 
rent,  and  that  the  question  of  the  agreement 
as  sworn  to  by  defendant  had  not  been  sub- 
mitted to  the  jury.  Is  not  Justified  by  the 
charge  of  the  Judge;  and  the  argument  of 
plaintiffs,  which  Is  based  upon  such  claim, 
must  fall.  Under  such  circumstances,  the 
continuation  of  the  mother  m  the  bouse  fur- 
nishes no  basis  of  a  claim  for  use  and  occu- 
pation. It  Is  further  urged  that  this  agree- 
ment, even  if  made,  was  one  which  would 
not  bind  the  infants,  aniess  it  were  a  reason- 
able one,  and  that  evidence  addressed  to  the 
question  of  the  reasonable  character  of  the 
agreement  offered  by  the  plaintiffs  was  ex- 
cluded by  the  court  upon  the  objection  of  the 
defendant  The  evidence  which  the  counsel 
for  plaintiffs  claims  should  have  been  admit- 
ted upon  this  point  was  that  which  he  offered 
for  the  purpose  of  showing  that  the  defend- 
ant had,  on  some  occasions,  taken  these  chil- 
dren with  her  to  the  country,  and  obtained 
board  for  them  at  rates  of  $3,  and  even  as 
low  as  ^.50,  per  week  for  each  of  them.  It 
appeared  that  the  mother  upon  all  these  occa- 
sions, with  one  exception,  accompanied  her 
children  for  the  purpose  of  taking  care  of 
them.  We  think  the  fact,  if  proved,  was 
wholly  Immaterial,  and  had  no  bearing  what- 
ever upon  the  question  of  the  reasonable 
character  of  the  agreement  which  the  defend- 
ant alleges  was  made  between  herself  and 
this  guardian.  That  she  was  enabled  for  a 
short  time  In  each  summer  to  obtain  board 
for  herself  and  her  children  at  a  small  rate 
In  the  country  had  no  proper  bearing  upon 
the  question. 

The  court  permitted  the  defendant,  onder 
the  pUilntlffs'  objection,  to  testify  to  a  quar- 
rel between  the  defendant  and  the  guardian 
Just  prior  to  the  time  when  he  wrote  the  let- 
ter making  his  demand  for  rent.  The  de- 
fendant testified  that  In  that  quarrel  the 
guardian  made  threats  against  her,  and  said 
that  where  he  as  guardian  had  saved  her 
cents  he  would  make  her  pay  out  dollars  in 
more  ways  than  ona  It  was  objected  to  on 
the  ground  that  the  quarrel  and  dispute  be- 
tween these  parties  had  no  relation  to  his 
guardianship  or  administratorship  of  the  es- 
tate. We  think  the  evidence  was  admissible 
upon  the  well-grounded  principle  that  it  is 
always  proper  to  show  the  feeling  of  a  wit- 
ness towards  the  party  against  whom  he  tes- 
tifies, and  for  the  purpose  of  thereby  affect- 
ing the  credibility  of  his  testimony.  It  was 
particularly  proper  in  this  case.  His  evi- 
dence and  that  of  the  defendant,  were  dia- 
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metrically  opposed,  and  to  such  an  extent 
that  It  was  quite  plain  neither  could  be  hon- 
estly mistaken.  It  has  frequently  been  held 
that  such  evidence  Is  proper.  Starks  y.  Peo- 
ple, 5  Denio,  116;  Schultz  y.  Railroad  Co.,  89 
N.  Y.  242.  On  the  whole,  we  think  the  Judg- 
ment is  right,  and  it  should  be  afllrmed.  All 
concur.    Judgment  affirmed. 


(146  N.  Y.  296) 

ROAKTY  T.  McDEBMOTT  et  al. 
(Court  ot  Appeals  of  New  York.    Jane  11, 1895.) 

KZKCDTOR'S  HOKTOAQB— VaLIDITT  — FOBECIiOBUBS 
— CONCLUBIVENEBB  OF  JnDQHENT. 

1.  An  executrix,  bavliiK  power  to  sell  or  mort* 
gage  for  the  benefit  of  the  estate,  sold  land  to 
pay  incumbrances.  The  grantee  subaequeatly 
recouTeyed  to  her,  and  she  mortgaged  the  land  to 
another  to  pay  a  legacy,  the  grantee  taking  her 
bond  for  the  price  originally  paid  by  him,  se- 
cured by  second  mortgage  on  the  same  land,  and 
by  mortgage  on  the  laod  in  snit.  Mdd,  that  the 
facts  that  the  reconveyance  was  in  form  to  the 
executrix  individually,  and  that  the  bond  was  not 
signed  by  the  executrix  in  her  official  capacity, 
did  not  render  either  mortgage  void,  as  being 
given  to  secure  the  executrix's  personal  debt. 

2.  A  c(»nplaint  in  foreclosure  alleged  that 
one  of  the  defendants  gave,  as  executrix,  the 
mortgage  in  suit  on  land  belonging  to  tbe  estate, 
in  pursuance  of  a  power  in  the  will  to  sell  or 
mortgage.  The  >pow«r  was  to  sell  or  mortgage 
only  fw  "the  benefit  of  my  said  estate."  Mdd 
that,  since  the  allegation  that  the  mortgage  was 
^ven  under  the  power,  was,  in  effect,  an  allegar 
tion  that  it  was  given  for  the  benefit  of  the  es- 
tate, it  was  opea  to  defendants  to  show-  the  con- 
trary, and  hence  a  judgmoit  of  foreclosure  pre- 
cluded defendants,  and  those  claiming  under 
them,  from  afterwards  asserting  that  the  mort- 
gage was  given  to  secure  a  personal  debt  of  the 
executrix.    32  N.  Y.  Supp.  853,  reversed. 

Appeal  from  supreme  court,  general  term, 
First  department. 

Action  by  James  Roarty  against  Edward  C. 
McDermott  and  others  for  partition.  There 
was  a  Judgment  for  partition,  and  a  sale  of 
the  premises.  From  an  order  of  the  general 
term  (32  N.  Y.  Supp.  853),  reversing  an  order 
requiring  the  purchaser,  Frank  J.  Walgerlng, 
to  pay  the  balance  of  the  price,  plaintiff  ap- 
peals.   Reversed. 

William  H.  Hamilton,  for  appellant.  Clem- 
ens J.  EZracbt,  for  respondent. 

O'BRIEN,  J.  This  was  an  action  to  parti- 
tion certain  real  property  In  the  city  of  New 
York.  The  final  Judgment  was  executed  by 
a  sale  of  the  property,  under  the  direction  of 
a  referee,  and  Frank  J.  Walgerlng  became 
the  purchaser  of  a  house  and  lot.  No.  441 
West  Forty-Fifth  street,  for  ?15,800,  he  being 
the  highest  bidder  at  the  sale.  Subsequently 
he  refused  to  complete  the  purchase  on  the 
ground  that  the  title  tendered  was  not  a 
marketable  one.  His  objections  to  the  title 
were  overruled  by  the  court  at  special  term, 
and  be  was  required  to  pay  the  balance  of 
the  purchase  money  npon  tender  of  the  ref- 
eree's deed.  This  order,  however,  was  re- 
versed by  the  general  term.  The  plaintllC 
having  appealed  to  this  court,  the  question 


to  be  determined  Is  whether,  upon  the  facts 
appearing,  there  is  such  a  reasonable  doubt 
concerning  the  marketable  character  of  the 
title  tendered  as  to  warrant  the  court  below 
In  discharging  the  purchaser  from  his  con- 
tract obligations.  It  Is  conceded  that  Thomas 
McConnell,  who  died  August  24, 1871,  leaving 
a  will,  was  seised  of  the  premises  in  fee. 
His  widow  and  executrix  mortgaged  the 
bouse  and  lot  to  Charles  Devlin  on  the  2l8t 
of  June,  1873.  This  mortgage  was  foreclosed 
by  decree  entered  in  the  supreme  court  May 
24,  1877,  and  a  sale  had  thereunder,  which 
Is  the  basis  of  the  title  which  was  tendered. 
If  tbe  sale  upon  this  Judgment  bound  the 
three  Inftmt  children  of  Thomas  McOonnell, 
then,  nnqnestlonably,  the  title  tendered  is 
good,  and  the  purchaser  is  bound  to  perform 
bis  contract. 

In  order  to  appreciate  the  question,  it  Is 
necessary  to  get  a  clear  view  of  the  facts 
connected  with  the  execution  and  foreclosure 
of  this  mortgage.  By  his  will  McConnell 
gave  to  his  wife,  after  paying  debts,  all 
his  real  and  personal  estate  during  her 
natural  life.  This  provision  was,  however, 
subject  to  an  absolute  gift  to  his  eldest  son 
of  one-fourth  of  the  estate,  after  deducting 
what  tbe  widow  would  be  entitled  to  by 
way  of  dower,  this  one-fonrtta  to  be  paid  to. 
him  in  cash  on  arriving  at  the  age  of  21 
years.  The  remainder  of  the  estate  was  giv- 
en to  the  three  younger  children,  after  the 
death  of  the  mother,  and  in  such  proportions 
as  she  might  by  will  direct  His  widow,  Ann 
McConnell,  was  appointed  executrix,  with 
power  to  sell  or  mortgage  any  part  of  the 
estate  "for  the  purpose  of  carrying  out  the 
provisions  of  my  will,  or  whenever,  in  her 
Judgment,  it  may  be  for  the  best  interest  of 
my  estate,  applying  the  proceeds  thereof  to 
the  benefit  of  my  said  estate."  The  will  was 
proved  and  letters  testamentary  Issued  to 
the  widow  September  14,  1871.  The  real  es- 
tate left  under  this  will  was  all  Incumbered, 
and  in  danger  of  being  wasted  or  sacrificed, 
unless  means  could  be  provided  to  pay  obli- 
gations due  or  about  to  become  due.  On  tbe 
13th  of  June,  1872,  the  widow,  acting  under 
the  power  of  sale  in  the  will,  conveyed,  as 
executrix,  to  Gharlefl  Devlin,  for  the  con- 
sideration of  $9,000,  a  house  and  lot  on  Twen- 
ty-Ninth street  She  received  from  him  (6,- 
000  in  cash,  and  the  balance  of  (3,000  In  a 
bond  and  mortgage  executed  to  her  as  ex- 
ecutrix. The  $6,000  thus  received  was  ap- 
plied by  her  to  paying  off  incumbrances  on 
the  estate,  and  thus  far  there  cannot  be  the 
slightest  question  as  to  her  power  or  as  to 
the  regularity  of  her  proceedings.  About  a 
year  afterwards  the  eldest  son  became  of 
age,  and  he  having  demanded  the  share  of 
the  estate  left  him  by  the  will.  It  became 
necessary  to  raise  more  money.  The  widow 
arranged  with  Devlin  to  take  back  the  Twen- 
ty-Ninth street  bouse,  and  to  cancel  his  bond 
and  mortgage,  in  order  to  enable  her  to  give 
a  first  mortgage  thereon  for  $5,0(X),  to  raise 
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that  gum  to  ptiy  to  the  son  In  discbarge  of 
his  interest  in  the  estate.  Devlin,  who  seems 
to  baye  been  a  friend  of  the  family,  assented 
to  this,  and  deeded  the  house  to  the  widow, 
and  bad  his  bond  and  mortgage  canceled, 
and  she  snbsequently  raised  the  money  on 
tt  by  first  mortgage  to  pay  ofC  the  son's' 
claim,  and  took  from  him.  a  release  of  all 
his  Interest  in  the  estate.  But,  though  Dev- 
lin had  reconveyed  the  title,  he  had  not  yet 
been  paid  the  |6,000  which  he  had  advanced 
to  the  widow  a  year  before,  and  which  she 
had  used  for  the  benefit  of  the  estate.  That 
was  not  paid  to  him,  but  he  elected  to  treat 
it  as  a  loan  to  the  executrix,  and  to  secure 
its  payment  she  gave  to  him  a  bond  for  that 
amount,  secured  by  a  second  mortgage  on 
the  Twenty-Ninth  street  bouse  and  another 
second  mortgage  on  the  Forty-Fifth  street 
house  in  question.  It  is  this  last  mortgage 
that  we  are  now  concerned  with.  That  was 
executed  to  Devlin  by  the  widow  as  ex- 
ecutrix, and  it  recited  the  power  In  the  will, 
and  that  the  bond  which  accompanied  it 
was  executed  by  her  as  executrix,  under  the 
same  power.  It  is  now  said  that  this  mort- 
gage was  void,  though  executed  by  the  widow 
as  executrix,  and  this  proposition  is  based 
upon  the  sole  ground  that  the  bond  was  not 
signed  by  her  in  her  official  capacity,  and 
from  this  omission  It  is  argued  that  the  mort- 
gage on  the  Forty-Fifth  street  house  was 
given  to  secure  tbe  widow's  personal  bond 
or  personal  debt  This  position  is  sought  to 
be  re-enforced  by  the  circumstance  that  the 
reconveyance  by  Devlin  of  the  Twenty-Ninth 
street  house  was  to  the  widow  individually, 
and  that  the  title  vested  in  her.  Tbis  as- 
sumption, even  if  material,  is  not  warrant- 
ed by  the  facts.  The  widow  could  convey 
none  of  the  real  estate  devised  by  her  bus- 
band,  except  through  the  exercise  of  the 
power  in  his  will,  and  she  could  not  convey 
to  herself,  since  she  could  not  be  both  seller 
and  purchaser,  and  she  could  not  accomplish 
Indirectly  what  she  could  not  do  directly. 
Therefore  she  could  not  and  did  not  acquire 
title  to  any  of  the  land  for  her  personal  bene- 
fit by  conveying  to  Devlin  under  the  power 
and  then  taking  a  deed  from  blm.  What- 
ever form  the  transaction  took,  she  must  be 
deemed  to  bave  acted  officially,  and  the  prop- 
erty was  in  her  hands  for  the  benefit  of  the 
estate  if  the  personal  representative  so  elect- 
ed to  treat  it  There  can  be  no  doubt  that 
the  deed  to  Devlin  was  a  good  exercise  of 
the  power,  and  if  the  parties  subsequently 
desired  to  change  an  absolute  conveyance 
into  a  mortgage,  It  was  competent  for  them 
to  do  so.  All  that  was  necessary  was  to  can- 
cel the  bond  and  mortgage  given  by  Devlin 
for  the  $3,000,  and  to  stipulate  in  writing 
that  the  deed  should  stand  as  security  for 
the  16,000  which  he  had  advanced.  But  the 
necessities  of  the  widow,  and  the  estate 
which  she  represented,  were  such  that  she 
required  a  more  substantial  advantage,  and 
that  was  the  postponement  of  Devlin's  claim 


to  another  lien  which  she  desired  to  put  upon 
the  premises,  and  hence  the  conveyance  to 
her.  All  this  was  but  a  method  of  changing 
a  deed  to  a  mortgage  and  raising  more  mon- 
ey on  the  land.  It  thus  became  incumbered 
for  all  that  it  was  worth,  as  subsequently 
shown  by  the  foreclosure  sale;  so,  in  any 
view,  the  widow  could  derive  no  personal 
benefit  from  the  conveyance  to  her  of  tbe 
Twenty-Ninth  street  house.  But,  after  all, 
the  question  whether  the  widow  did  or  did 
not  get. the  title  to  this  house  In  her  in- 
dividual capacity  is  not  very  materiaL  The 
real  question  is,  whether  the  mortgage  whicb 
she  gave,  as  executrix,  on  tbe.  Forty-Fifth 
street  house,  was  given  to  secure  her  own 
debt,  or  for  tbe  benefit  of  the  estate,  under 
tbe  power  in  the  will.  The  fact  that  she 
omitted  to  add  her  official  title  to  her  sig- 
nature to  the  bond  is  of  no  consequence. 
She  might  have  omitted  to  give  any  bond, 
but  the  incontestable  fact  remains  tbat  it  was 
given  to  secure  tbe  money  which  Devlin  had 
advanced  to  her  a  year  before,  every  dollar 
of  which  she  bad  used  in  paying  otC  incum- 
brances upon  the  rest  of  the  real  estate. 
Thus  the  case  stands  upon  the  proofs  appear- 
ing on  tbis  motion,  and  they  are  not  con- 
tradicted. 

It  remains  only  to  inquire  whether  any  of 
these  facts,  having  any  material  bearing  on 
the  question  of  title,  were  loCt  open  to  contest 
by  tbe  Judgment  whicb  Devlin  subsequently 
obtained  in  the  action  to  foreclose  his  mort- 
gage. No  one  claims  tbat  there  is  any  defect 
In  that  Judgement,  except  the  present  pur- 
chaser. He  does  not  suggest  any  possible 
claim  or  right  existing  In  behalf  of  any  one, 
except  the  three  infant  children,  the  residu- 
ary devisees  of  Thomas  McConnelL  Whether 
these  children,  or  any  of  them,  or  any  of  their 
descendants,  are  still  alive,  does  not  appear, 
as  tbe  only  affidavit  in  opposition  to  this  mo- 
tion was  made  by  the  attorney  for  the  pur- 
chaser, stating  what  he  claims  to  be  defects 
in  tbe  Judgment  as  it  appears  of  record.  Tbe 
widow,  as  executrix  and  Individually,  was 
mad^  a  defendant  in  the  foreclosure  suit.  So 
were  tbe  three  children,  who  were  represent- 
ed by  guardian,  and  Interposed  tbe  usual  an- 
swer, putting  In  issue  the  facts  stated  in  the 
complaint.  The  referee  reported  that  all  the 
facts  stated  in  the  complaint  were  estab- 
lished, and  the  Judgment  which  followed  la 
terms  adjudges  that  the  defendants,  and  all 
persons  claiming  through  or  under  them,  be 
forever  barred  and  foreclosed  from  all  right 
or  claim  In  or  to  the  premises  or  any  part 
thereof.  It  Is  plain,  therefore,  that  if  the 
complaint  was  broad  enough  in  Its  scope  to 
embrace  the  facts  stated,  they  must  be 
deemed  to  be  determined  by  the  Judgment, 
and  not  open  to  further  contest  It  alleges 
that  Ann  McConnell,  the  widow,  gave  her 
bond  to  Devlin  for  $6,000,  to  secure  tbe  pay- 
ment of  tbat  sum,  with  interest,  at  the  times 
stated;  that  default  bad  been  made  In  the 
payment  of  tbe  principal,  which  became  due 
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Jane  21,  1876,  less  $50  paid  thereon.  It  also 
alleges  the  execution  and  delivery  by  the 
widow,  as  executrix,  to  Devlin,  of  a  mort- 
gage on  the  Forty-Fifth  street  bouse  to  se- 
cure the  payment  of  the  bond,  and  in  connec- 
tion with  tills  allegation,  the  following  facts 
are  stated:  (1)  That  the  house  so  mortgaged 
was  part  of  the  real  estate  of  which  McCon- 
ncil  died  seised;  (2)  that  he  died  August  24, 
1871,  leaving  a  will  which  was  duly  proved; 
that  letters  had  been  granted  to  the  widow, 
and  that  the  will  contained  the  power  to  sell 
or  moi-tgage;  (3)  tliat  the  mortgage  was  exe- 
cuted in  pursuance  of  that  poyr«  aud  author- 
ity; (4)  that  the  three  infant  children  of  the 
deceased,  giving  their  names,  have  or  claim 
to  have  some  interest  in  the  premises,  which, 
however,  was  subsequent  to  the  mortgage 
and  subordinate  to  it  The  statement  that 
the  mortgage  was  executed  under  and  in  pur- 
suance of  tile  power  "vas,  in  substance  and 
legal  effect,  equivalent  to  an  allegation  that 
it  was.  given  to  secure  a  debt  for  the  benefit 
of  the  estate,  or  to  raise  money  for  tliat  pur- 
pose. If  it  was  given  to  secure  the  personal 
debt  of  Ann  McConnell,  it  was  not  given  un- 
der or  in  pursuance  of  the  i>ower,  but  con- 
trary to  its  terms  and  manifest  purpose.  It 
was,  therefore,  open  to  the  children,  under 
these  pleadings,  to  show,  if  they  could,  wliat 
this  purchaser  now  urges,  that  the  mortgage 
was  given  to  secure  the  personal  debt  of  the 
widow,  and  hence  the  judgment  must  be 
deemed  to  hare  conclusively  determined,  aa 
against  all  the  defendants  in  the  action,  or 
their  privies,  that  the  mortgage  was  executed 
under  and  pursuant  to  the  power,  and  was  a 
valid  lien  upon  the  Ftorty-Fifth  street  house. 
It  is  not  now  open  to  any  of  the  children,  or 
any  one  claiming  under  them,  to  assert,  what 
is  obviously  untrue  in  fact,  that  the  mortgage 
was  given  to  secure  the  personal  debt  of  the 
executrix.  That  question  was  involved  in  the 
issues  in  the  foreclosure  suit,  and  lias  been 
toiey&c  set  at  rest  by  the  Judgment 

The  order  of  the  general  term  should  be  re- 
versed, and  that  of  the  special  term  affirmed, 
with  costs.  All  concur,  except  ORAX,  J.,  not 
voting.    Ordered  acccnrdingly. 


(53  Ohio  St.  92) 

LEWIS  et  aL  V.  BANCROFT. 

(SniM^me  Court  of  Ohio.    May  14, 188S.) 

Jcsnca  or  thi  Peacb— Jukisdictiom  am  to  Biu. 

OP  EXCBPTIONB. 

Unless  the  party  requiring  time  to  t^epare 
a  bill  of  exertions  in  a  trial  l)efore  a  justice  of 
the  peace  informs  the  justice  during  the  trial 
thatne  requires  such  time,  and  the  justice  theT<}- 
npon  appoints  a  time  when  the  same  shall  lie  set- 
tled and  signed,  not  more  than  fiye  days  from  the 
day  of  trial,  uie  justice  loses  jurisdiction,  and 
cannot  thereafter,  within  the  fire  days,  on  appli- 
cation of  the  party,  sign  and  allow  such  bill  of 
exceptions. 
(SyllaboB  by  the  Court) 

Error  to  circuit  court,  Pwtage  county. 
Action  by  Henry  Bancroft  against  Addison 


Lewis  and  another.     Plaintiff  bad  Judgment, 
and  defendants  bring  error.     Reversed. 

Henry  Bancroft  brought  an  action  agahist 
Addison  Lewis  and  Mary  Lewis  for  the  re- 
covery of  $50  before  a  justice  of  tlie  peace. 
Trial  was  had,  and  the  justice  instructed  the 
jury  to  bring  in  a  verdict  for  the  defendants, 
wtiich  was  dan& .  After  tbe  entry  of  judg- 
ment on  the  docket  on  the  2d  day  of  October, 
1881,  the  docket  entries  are  as  follows: 
"Plaintiff  gives  notice  to  file  bUl  of  excep- 
tions. No  time  agreed  upon.  Octol)er  G, 
1891,  plaintiff  appeared  by  his  attorney  and 
gives  notice  tliat  he  would  file  a  bill  of  ex- 
ceptions, October  7,  1891,  at  6  o'clock  p.  m. 
October  7,  1891,  5  o'clock  p.  m.,  plaintiff  ap- 
peared by  bis  attorneys  and  filed  the  fol- 
lowing bill  of  exceptions.  Attorney  for  de- 
fendant not  present"  Then  folIowB  a  bill 
of  exceptions  signed  by  the  justice  of  the 
peace.  On  petition  in  error  the  court  of  com- 
mon pleas  reversed  this  Judgment,  and  re- 
turned the  case  for  trial  as  upon  appeal,  to 
which  defendants  excepted.  Plaintiff  filed  his 
petition  in  the  common  pleas,  and  defend- 
ants falling  to  plead,  a  jury  was  waived,  trial 
bad  to  the  court,  and  judgment  rendered  in 
fbvur  of  plaintiff  for  the  sum  of  $40  and 
costs.  Thereupon  defendants  below  filed 
their  petition  in  error,  claiming  that  tbe  court 
of  common  pleas  ened  in  reversing  the  judg- 
ment of  the  justice  of  tbe  peace,  and  as 
ground  of  error  alleged  t&at  the  pretended 
bill  of  exceptions  was  not  allowed  by  the 
Justice  BO  aa  to  make  it  a  part  of  the  record. 
The  circuit  court  affirmed  the  judgment,  and 
thereupon  a  petition  in  error  was  filed  in 
this  court  to  reverse  the  Judgment  of  the  cir- 
cuit court,  as  well  as  the  judgment  of  the 
common  pleas,  and  to  affirm  the  judgment  of 
the  justice  of  the  peace. 

George  P.  Hunter,  for  plaintiffs  In  error. 
B.  A.  Derthlck,  for  defendant  In  error. 

PER  CURIAM.  Section  6565,  Bev.  St, 
provides  as  follows:  "In  all  cases  before  a 
justice  of  the  peace,  whether  tried  by  a  Ju- 
ry or  by  the  justice,  either  party  shall  have 
tbe  right  to  except  to  the  opinion  of  tbe  Jus- 
tice upon  any  questioa  of  law  arising  during 
the  trial  of  the  cause;  and  when  either  party 
shall  allege  such  exception,  it  shall  be  the 
duty  of  tbe  justice  to  sign  a  Mil  containing 
Bucb  exceptions,  If  truly  alleged,  with  the 
point  decided,  so  that  tbe  same  may  be  made 
a  part  of  tbe  record  in  tbe  cause;  and  when- 
ever either  party  during  the  trial  shall  re- 
quire time  to  prepare  bis  bill  of  exceptions, 
tbe  justice  shall  appoint  a  time  when  the 
same  shall  be  settled  and  signed,  not  more 
than  five  days  from  the  <iay  of  trial."  The 
docket  entry  does  not  show  that  plaintiff  be- 
low, during  tbe  trial,  or  even  at  the  close 
thereof,  required  time  to  prepare  his  biU  of 
exceptions,  and  no  time  was  appointed  by  the 
Justice  when  the  bill  of  exceptions  should  be 
settied  and  signed.    In  such  case  the  Justice 
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bas  no  farther  JarlsdlctioD,  after  the  close  of 
the  trl^l  and  the  departure  of  the  parties,  to 
afterward  settle  and  sign  a  bill  of  ejEcep- 
tions,  and  a  bill  of  exceptions  so  signed  and 
filed  does  not  become  a  part  of  the  record, 
and  should  be  disregarded  by  the  reviewing 
court  Without  the  bill  of  exceptions  there 
was  no  error  in  the  Judgment  of  the  Justice 
of  the  peace,  and  that  Judgment  should  have 
been  afllrmed.  The  Judgments  of  the  circuit 
court  and  of  the  court  of  common  pleas  are, 
therefore,  both  reversed,  and  the  Judgment 
of  the  Justice  of  the  peace  affirmed.  Section 
6566  was  a^aln  amended  (90  Ohio  Laws,  358), 
but  this  opinion  is  based  upon  the  statute  as 
It  stood  before  said  amendment.  Judgment 
reyersed. 


<SS  Ohio  St.  D 

SNTDBR  et  si.  ▼.  CHAMBBR  OF  COM- 
MBRCE  et  al. 

(Supreme  Ckmrt  of  Ohio.    May  14, 1895.) 

COBFOBATIOHS — CORSTKDCTION    OF  CB*ilTEB— LIA- 
BILITY  OF   DiBBCTOKS. 

?%e  declaration  in  the  articles  of  incorpoia- 
tion  of  a  diamber  of  commerce,  that  it  "is  formed 
not  for  profit,"  is  not  inconsistent  with  a  proylsion 
for  capital  stock,  nor  with  a  declaration  that  it  is 
intended  to  promote  the  prosperity  of  the  city  in 
which  it  is  located;  and  the  trustees  or  directors 
of  such  corporation  are  personally  liable  for  all 
its  debts  by  them  contracted. 
(Syllabus  by  the  Court) 

Error  to  circuit  court,  Hancock  county. 

Action  by  one  Snyder  and  others  against 
the  chamber  of  commerce  of  the  city  of 
Findlay  and  others.  From  the  Judgment  ren- 
dered,  plaintlfFs  bring   error.    Reversed. 

The  plaintiffs  in  error,  who  are  partners, 
brought  suit  In  the  common  pleas  court  of 
Hancock  county,  against  the  chamber  of 
commerce  of  Findlay,  Ohio,  a  corporation  un- 
der the  laws  of  the  state  of  Ohio,  and  25 
other  defendants,  who  were  Joined  as  trus- 
tees of  the  chamber  of  commerce,  which  was 
alleged  to  be  a  corporation  not  for  pn^t,  to 
recover  the  amount  due  on  a  bill  for  fire- 
works sold  to  the  board  of  trade.  Two  of 
the  defendants,  the  chamber  of  commerce 
and  C.  C.  Howell,  did  not  answer.  The  other 
defendants  filed  separate  answers,  in  sub- 
stance denying  the  averments  of  the  petition 
generally,  and  specifically  denying  that  they 
had  contracted  the  obligation,  and  in  one  of 
the  answers  It  Is  alleged  that  the  chamber 
of  commerce  is  a  corporation  organized  for 
profit  having  a  capital  stock  of  $50,000,  di- 
vided Into  shares  of  $100  each,  of  which  $10,- 
000  had  been  subscribed.  On  the  trial,  evi- 
dence was  offered  by  the  plaintiff,  lending, 
as  to  some  of  the  defendants  at  least,  to 
show  that  they  had  participated  in  the  meet- 
ing to  promote  the  "Celebration  of  the  Ap- 
plication of  Natural  Gas  to  the  Mechanical 
Arts,"  at  which  the  fireworks  were  used, 
and  had  otherwise  promoted  the  celebration 
under  the  auspices  of  the  chamber  of  com- 
merce. The  plaintiffs  also  introduced  the 
T.4lN.E.no.l — 3 


articles  of  Incorporation  of  the  chamber  of 
commerce  containing  the  following  statement 
of  its  purposes:  "First:  The  name  of  the 
said  cori>oration  shall  be  'The  Chamber  of 
Commerce  of  the  City  of  Findlay.'  Second: 
The  location  of  said  chamber  of  commerce 
shall  be  the  said  city  of  Findlay,  where  its 
principal  business  is  to  be  transacted.  Third: 
The  said  the  chamber  of  commerce  of  the  city 
of  Findlay,  of  the  coimty  of  Hancocli:,  and 
state  of  Ohio,  is  formed,  not  for  profit,  but 
for  the  purpose  of  effecting  an  organization 
to  be  composed  of  the  merchants,  business 
men,  and  others  interested  in  the  welfare  of 
said  city  of  Findlay,  in  Its  progressive 
growth,  In  the  advancement  of  its  bustness, 
in  providing  a  place  of  common  resort  dur- 
ing business  hours  of  those  interested  in  the 
mutual  prosperity  of  the  said  city,  and  of 
the  people  residing  and  doing  business  there- 
in, and  for  the  interchange  of  opinions,  the 
conduct  of  commercial  affairs,  the  transac- 
tion of  dally  business  In  such  a  hall  as  may 
be  erected  and  provided  for  the'  use  of  said 
chamber  of  commerce,  and  for  the  doing  of 
all  other  things  that  will  enhance  the  Inter- 
ests of  said  city  and  promote  the  conveni- 
ence and  welfare  of  all  business  men  trading 
therein,  and  for  the  doing  of  and  carrying 
out  the  purposes  for  which  such  organiza- 
tions are  usually  organized  within  and  un- 
der, and  80  far  as  the  same  may  not  confiict 
with,  but  which  may  be  in  accordance  with, 
the  laws  of  the  state  of  Ohio.  Fourth:  The 
amount  of  the  capital  stock  of  the  said  the 
chamber  of  commerce  of  the  city  of  Find- 
lay shall  be  fifty  thousand  ($50,000)  dollars, 
divided  into  shares  of  one  hundred  ($100) 
dollars  each,  which  same  shall  be  issued  to 
all  members  who  may  choose  to  become  such, 
and  adopting  its  constitution,  rules  and  by- 
laws may  avail  themsdves  of  the  privileges 
afforded  them  by  the  said  the  chamber  of 
commerce."  The  constitution  of  the  corpora- 
tion showed:  Article  1.  S  1:  "This  associa- 
tion shall  be  known  as  the  'Chamber  of  Com- 
merce of  the  City  of  Findlay.' "  Article  2, 
S  1:  "The  objects  of  the  Findlay  chamber  of 
commerce  are  to  collect,  preserve  and  circu- 
late valuable  and  useful  inf<N:matlon  relating 
to  the  business  of  Findlay,  and  especially 
the  facts  relating  to  its  manufacturing  in- 
terests; to  encourage  wise  and  needful  legis- 
lation, and  to  oppose  the  enactment  of  laws 
likely  to  be  prejudicial  to  the  manufacturing 
and  commercial  interests;  to  study  the  work- 
ings of  our  system  of  transportation,  upon 
which  our  commercial  prosperity  so  largely 
depends,  and  endeavor  to  remedy,  by  all  prop- 
er means,  the  defects  and  abuses  existing 
therein;  to  secure. fair  and  equitable  rates  of 
freight  to  and  from  the  city,  the  discontinu- 
ance of  vexatious  and  unjust  overcharges, 
and  prompt  settlement  of  damages  on  goods 
shipped;  to  facilitate  the  adjustment  of  dif- 
ferences, controversies,  and  misunderstand- 
ings between  its  members  and  others;  and  to 
strive  in  all  ways  to  promote  the  manufac- 
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taring,  connnercial,  and  other  Ind-nstrlal  in- 
terests of  Findlay."  Article  3,  { 1:  "Any  per- 
son, If  recommended  by  a  membM'  of  the  as- 
sociation, and  elected  by  the  board  of  direct- 
ors, may  become  an  active  member  of  the 
association  upon  the  payment  of  the  fees  and 
dues  prescribed  by  the  by-laws."  Evidence 
was  also  Introduced  to  show  that  10  per  cent, 
of  the  capital  stock  was  subscribed,  and  an 
organization  effected  by  the  election  of  the 
defendants  as  directors.  The  purchase  of  the 
articles  mentioned  in  the  petition,  and  the 
liability  of  the  corporation  to  pay  tlierefor, 
were  admitted. 

The  plaintiffs  requested  the  following  In- 
structions: "First:  'In  this  case  we  request 
the  court  to  charge  as  a  matter  of  law  that 
the  defendant  corporation  is  a  corporation 
created  for  purposes  other  than  profit' 
Which  request  the  court  refused  to  give  to 
the  Jury,  and  to  which  refusal  to  so  charge 
the  plaintlfts  at  the  time  excepted.  Sec- 
ond: 'If  yon  find  from  the  evidence  that 
the  defendant  corporation  was  formed,  not 
for  profit,  but  for  the  purpose  of  effecting 
an  organization  to  be  composed  of  the  mer- 
chants, business  men,  and  others  Interested 
in  the  welfare  of  the  city  of  Findlay,  In 
Its  growth,  In  the  aUvanccment  of  its  busi- 
ness, in  providing  a  place  for  resort  dtu-ing 
bttslness  hours  of  those  interested  in  the 
mutual  prosperity  of  the  city  of  Findlay, 
and  of  the  people  residing  and  doing  busi- 
ness therein,  and  for  the  interchange  of  opin- 
ions, the  conduct  of  commercial  affairs,  the 
transaction  of  dally  business  In  such  hall  as 
may  be  erected  and  provided  for  the  use  of 
said  chamber  of  commerce,  and'  for  the 
doing  of  all  other  things  that  will  enhance 
the  Interests  of  said  city  and  promote  the 
convenience  and  welfare  of  all  business  men 
trading  therein,  and  for  the  doing  of  and 
carrying  out  of  the  pm^oses  for  which  such 
organizations  are  usually  organized  within 
and  onder  and  so  far  as  the  same  may  not 
conflict  with,  but  which  may  be  in  accord- 
ance with,  the  laws  of  the  state  of  Ohio, 
then  yon  must  find  the  defoidant  corpora- 
tion to  be  a  corporation  created  for  purposes 
other  than  profit'  Which  request,  also,  the 
court  refused  to  give  to  the  Jury,  to  which  re- 
fusal to  BO  charge  the  plaintiffs  at  the  time 
excepted.  Third:  'A  corporation  created  for 
purposes  other  than  profit  may  L^ve  a  cap- 
ital stock,  and  if  you  find  from  the  evidence 
that  the  defendant  corporation  had  a  capital 
stock,  that  fact  of  Itself  will  not  be  sufQcient 
to  relieve  the  defendants  from  personal  li- 
ability for  a  debt  of  the  corporation  by 
them  contracted.'  Which  request,  also,  the 
court  refused  to  glre  to  the  jury,  to  which 
refusal  to  so  charge  plaintiffs  at  the  time 
excepted."  The  court  gave,  with  otho-s  of 
like  tenor,  the  following  propositions:  "First: 
'The  records  of  the  chamber  of  commerce, 
produced  and  read  In  evidence,  conclusively 
show  that  said  corporation  was  organized 
with  a  capital  stock  with  a  long  list  of 


subscribers  thereto,  and  a  board  of  directors 
and  other  ofQcers,  and  that  It  was,  in  fact, 
so  organized  for  buslneas  purposes  and  for 
profits,  either  directly  or  Indirectly,  notwith- 
standing the  defect  In  Its  name  and  the 
statement  In  Its  charter  that  It  Is  a  corponu- 
tlon  not  for  profit'  To  which  charge  the 
plaintiffs  at  the  time  excepted.  Second:  'It 
Is  therefore,  upon  the  face  of  the  records 
and  papers  produced,  to  be  deemed  and 
held  as  a  matter  of  law  to  be  a  business 
corporation,  controlled  by  Its  lioard  of  direct- 
ors under  section  3248,  Rev.  St,  and  not  by 
trustees.'  To  which  charge,  also,  plaintiffs 
at  the  time  excepted."  The  Jury  returned  a 
verdict  in  favor  of  all  the  defendants  except 
the  corporation  and  Howell.  A  motion  for  a 
new  trial  was  overruled,  and  Judgment  en- 
tered upon  the  verdict  This  was  affirmed 
by  the  Judgment  of  the  circuit  court,  and  the 
reversal  of  both  Judgments  is  sought  here. 

Frank  A.  Davis,  John  F.  Alfwd,  and  J. 
M.  Piatt,  for  plaintiffs  in  error.  A.  Black- 
ford, E.  T.  Dunn,  and  H.  F.  Barket;  for  d» 
fendonts  in  error. 

SHAUCE,  3.  (after  stating  the  facts). 
The  claim  of  the  plaintiffs  Is  that  the  d»> 
fendants  are  liable  In  this  action  under  the 
provisions  of  section  3261  of  the  Revised 
Statutes:  "The  trustees  of  a  corporation 
created  for  a  purpose  other  than  profit  shall 
be  personaUy  liable  for  all  debts  of  the  cor- 
poration by  them  contracted."  The  view  of 
the  trial  court,  as  indicated  by  the  Instruc- 
tions given  and  by  Its  refusals  to  Instruct 
as  requested,  was  that,  although  the  articles 
of  Incorporation  of  the  chamber  of  com- 
merce declared  that  It  was  "formed  not 
for  profit,"  that  declaration  is  not  entitled 
to  controlling  effect,  because  of  the  provision 
for  capital  stock,  and  because  of  the  declara- 
tion In  the  artloJes  that  the  corporation  was 
formed  for  the  purposes  of  doing  such 
things  as  would  "enhance  the  interests  of 
the  city  and  promote  the  convenience  and 
welfare  of  all  business  men  trading  therein." 
By  the  provisions  of  section  3832,  corpora- 
tions of  this  character  are  authorized  to  ac- 
quire such  real  estate  as  may  be  for  their 
interest,  which  would  require  capital,  and 
certificates  of  stock  would  be  convenient 
evidence  of  the  interests  of  the  several  mem- 
bers therein.  That  the  existence  of  capital 
stock  does  not  conclusively  indicate  that 
the  corporation  is  for  profit  is  made  clear 
by  the  provisions  of  section  3202:  "A  cor- 
poration for  profit,  after  Its  original  cap- 
ital stock  Is  fully  paid  up,  or  a  corporation 
not  for  profit,  having  a  capital  stock,  may 
increase  its  capital  stock  or  the  number  of 
shares  into  which  Its  capital  stock  Is  di- 
vided." This  provision  of  the  statute  makes 
it  clear  that  the  proposition  of  law  contained 
in  the  third  request  Is  sound.  Nor  was  the 
view  of  the  trial  court  Justified  by  the 
fact  that  the  corporation  was  Intended  to 
promote  the  growth  and  erosperity.  of  lb* 
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<Aty,  and  tbna  to  confer  inoldental  benefit 
opon  Its  members  and  officers,  in  common 
with  others  owning  property  in  the  city 
or  doing  busineea  therein..  The  corporaticm, 
though  anthorized  to  own  or  lease  real  estate 
for  Its  general  purposes,  was  not  authorized 
to  deal  therein,  nor  could  It  transact  any 
business  out  of  which  profits  payable  as  divi- 
dends could  be  realized.  Tbe  ownership  of 
stock  was  not  neceesaty  to  membwship  in 
the  corporation,  nor  to  <^cial  participation 
in  its  management.  Since  those  who,  as 
directors  or  trustees,  incur  the  debts  that 
may  be  Incident  to  the  management  of  a 
corporation  of  this  character,  do  not  neces- 
sarily bear  the  llabUity  which  the  statute 
imposes  upon  stockholders,  they  are  within 
the  proTLsions  of  section  3261  of  the  Statutes. 
Oorporations  for  profit,  within  the  meaning 
of  the  statute,  are  those  which  are  formed 
for  the  prosecution  of  business  enterprises 
with  a  view  to  realizing  gains,  to  be  dis- 
tributed as  dividends  among  the  sharehold- 
ers In  proportion  to  their  contributions  to 
the  capital  stock.  For  error  In  the  instruc- 
tions given  and  in  refusing  to  instruct  as 
requested,  the  Judgments  of  tlie  circuit  court 
and  court  of  common  pleas  are  reversed. 

BURKBTT,  J.,  havtaig  been  of  counsel, 
did  not  sit 

<n  Ohio  St.  186) 

STAHL  T.  VAN  VLEOK. 

(Snpreme  Court  of  Ohio.    Jane  11, 1895.) 

Oil.  AND  Gas  Lkase— CossTRncnos. 

1.  A  party  of  the  first  part,  beinff  the  owner 
of  three  adjoining  tracts  of  laud,  each  containipx 
forty  acresj  leased  one  acre  thereof,  to  be  design 
nated  by  himself,  to  a  party  of  the  second  part; 
and  in  the  lease  it  was  "agreed  on  the  part  of 
the  party  of  the  first  part  that  if  oil  or  gas  be 
obtained  by  the  second  party  or  assigns,  in  or  un- 
der the  proTlsione  of  this  contract,  upon  said 
tract,  or  on  lands  adjoining  the  same  premises  of 
which  the  foregoing  one  acre  described  embraces 
a  part,  said  second  party  shall  have  the  right  to 
operate  forty  acres  of  the  balance  of  said  premises 
on  the  same  terms  as  above."  Hdd,  that  the 
forty-acre  tract  out  of  whidi  the  one  acre  was 
tiiereafter  selected  by  party  of  the  first  part  is  the 
forty  acres  to  be  operated  under  the  contract 
Walsh  V.  Ringer,  2  Ohio,  328,  Ominlngbam  v. 
Harper,  Wright,  366,  and  Hay  v.  Storrs,  Id. 
711,  followed  and  approved. 

2.  In  said  contract  it  was  farther  "agreed 
that,  if  second  party  or  their  assigns  do  not  com- 
mence a  test  oil  or  gas  well  at  Rising  Sun  or  vi- 
cinity in  ninety  days,  this  lease  to  be  void."  Bdd, 
that  a  test  well  at  that  place  having  been  com- 
menced and  completed  in  ninety  days,  whereby 
the  existence  of  oil  at  that  point  was  ascertained, 
•ndi  performance  supplied  a  sufficient  considera^ 
tioD  for  tbe  contract  of  lease,  even  though  the 
test  wdl  was  inunediatdy  plugged  and  casing 
withdrawn. 

3.  The  party  of  the  first  part  having  se- 
lected the  one  acre  upon  whidi  such  well  was  to 
be  drilled,  and  the  second  party  having  acted 
thereon,  the  first  party  is  bound  thereby,  and  has 
no  right  to  make  a  second  selection. 

4.  It  l)eing  agreed  that  such  lease  should 
"continue  and  be  in  force  tor  five  years  from  the 
dats  thereof."  and  tbe  second  party,  having  com- 
menced operations  in  good  faith  to  drill  for  oil  in 
aople  time  to  complete  a  well  within  said  term 


of"  fire  years,  was  wrongfully  enjoined  by  &» 
lessor,  and  the  injunction  kept  alive  until  after 
the  expiration  of  the  term  of  five  years,  held, 
that  tbe  second  party  Is  entitled  at  the  doee  of 
the  litigation  to  as  much  time  in  which  to  perform 
his  contract  as  still  remained  of  his  term  when 
he  was  first  enjoined. 

(Syllabos  by  the  Court) 

Error  to  drcult  ooort.  Wood  county. 

Actkin  by  Arte  B.  Stahl  against  George  H. 
Van  Vleck.  Ftom  the  Judgment  rendered, 
plaintiff  brings  error.   Affirmed. 

The  controversy  t>etween  the  parties  arose 
out  of  a  duly.acknowledged  written  instro- 
ment,  which  was  recorded  in  the  records  of 
Wood  county,  in  the  words  and  figures  follow- 
ing: 

"Contract,  executed  this  IGtfa  day  of  De- 
cember, A.  D.  1S86,  by  and  between  Arle  E. 
Stahl,  of  Wood  county,  Ohio,  as  first  party, 
and  O.  W.  Manahwji,  Jr.,  and  A.  K.  Detwiler, 
of  Toledo,  Ohio,  witnesseth:  That  the  said 
first  party,  for  the  consideration  hereinafter 
stipulated  and  agreed  upon,  does  herein 
grant  to  said  second  parties,  or  their  succes- 
sors and  assigns,  the  right  to  enter  upon  the 
fcdiowing  lands  and  premises  now  owned  by 
said  first  party,  and  situated  in  Perry  town- 
ship. Wood  county,  Ohio,  to  wit:  A  tract  to 
be  designated  by  first  party  of  one  acre  on 
the  following  described  premises:  The  south 
half  of  the  northeast-  quarter  of  section  two' 
(2),  in  town  .three  north,  of  range  twelve  (12) 
east;  also  tbe  northeast  quarter  of  the  south- 
east quarter  of  said  section  two,  in  township 
and  range  aforesaid,  containing  forty  acres 
of  within  described  premises,— for  the  purpose 
and  with  tbe  exclusive  right  In  and  upon  said 
premises  to  drill  and  develop  oil,  gas,  and  other 
valuable  substances,  and  the  exclusive  right 
of  way  to  said  second  party,  or  their  succes- 
sors and  assigns,  to  convey  over,  upon,  and 
through  said  premises  any  and  all  oil,  gas, 
and  other  valuable  substances.  In  considers/. 
tion  whereof.  It  Is  hereby  agreed:  First  If 
oil  be  found  and  developed  upon  said  premi- 
ses in  paying  quantities,  the  said  first  party 
Is  to  receive  as  his  royalty  the  on&«igbtb 
part  thereof  of  the  oil  in  pipe  lines  to  credit 
of  first  party,  at  the  well.  Second.  ShoolA 
gas  be  found  and  developed  upon  aald  prem« 
isee,  aald  first  party  is  to  have  tbe  right  to 
use  and  consume,  for  lighting  and  heating 
bis  dwelling,  such  amount  as  may  be  neces- 
sary therefor,  and  the  additional  sum  of  three 
hundred  dollars  per  annum  for  each  gas 
well,  when  and  as  soon  as  the  same  is  BiBX- 
keted  and  utilized.  Third.  From  and  after 
the  expiration  of  twenty-four  months  from 
the  date  hereof,  and  until  second  party  enter 
upon  said  premises  and  exercise  tbe  righto 
and  privileges  hereby  granted,  the  said  sec- 
ond party  will  pay  to  said  first  party,  during 
the  continuance  of  this  contract,  the  sum  of 
fifty  cents  per  acre  per  year,  upon  each  acre 
herein  contracted  for,  to  be  paid  out  of  the 
first  moneys  realized  or  received  by  said  sec- 
ond party  from  tbe  development  of  gas  or  oil. 
It.  la  further  agreed  by  and  between  said 


Digitized  by 


Google 


NORTHBAOTEEN  REPOETEE,  Vol.  41. 


(Oblou 


parties,  their  snccessors  and  assigns,  tliat  this 
contract  and  the  rights  and  privileges  therein 
granted  and  conferred  shall  continue  and  be 
in  force  for  five  years  from  the  date  hereof, 
or  BO  long  as  oU,  gas,  or  other  valuable  sub- 
stances be  found  and  developed  upon  said 
premises  In  paying  quantities.  It  is  also 
agreed  that  the  second  party  or  their  suc- 
cessors and  assigns  shall  have  the  right  and 
privilege  of  necessary  roads  to  and  from  all 
wells  or  mines  AeytHoped  upon  said  premises, 
and  the  right  to  remove  all  n]achln»7,  fix- 
tures, and  buildings  placed  by  them  upon  said 
premises.  It  Is  further  agreed  on  the  part  of 
the  party  of  the  first  part  that  if  oil  or  gas  be 
obtained  by  the  second  party  or  assigns,  in  or 
under  the  provisions  of  this  contract,  upon 
said  tract,  or  on  lands  adjoining  the  same 
premises  of  which  the  foregoing  one  acre  de- 
scribed embraces  a  part,  said  second  party 
shall  have  the  right  to  operate  the  balance 
of  said  premises  on  the  same  terms  as  above. 
In  case  said  second  party,  its  successors  and 
assigns,  shall  not  commence  (^rations  upon 
said  premises  within  five  years  from  the  date 
hereof,  then  this  contract  shall  be  void.  It 
is  agreed  that  if  second  party,  or  their  assigns, 
do  not  commence  a  test  oil  or  gas  well  at 
Rising  Son  or  vicinity  in  ninety  days,  this 
lease  to  be  void.  Signed  and  executed  by  the 
parties  hereto,  the  day  and  year  first  above 
written.  Arie  E.  Stahl.  C.  W.  Manahan. 
A.  K.  Detwller. 

"Signed  and  executed  In  the  presence  of  G. 
H.  Baker.     L.  C.  Wlnchell." 

By  the  assignments  duly  recorded,  this  con- 
tract became  the  property  of  defendant  in  er- 
ror, George  H.  Van  Vleck.  On  the  8th  day  of 
August,  1891,  plaintiff  In  error,  also  plaintiff 
below,  filed  his  petition  In  the  court  of  com- 
mon pleas,  seeking  to  enjoin  defendant  from 
going  upon  said  premises,  erecting  any  der^ 
rick,  placing  any  timber  thereon,  drilling  any 
wells,  or  removing  any  oil  or  gas  therefrom, 
and  for  a  reformation  of  said  agreement.  Its 
cancellation,  and  for  equitable  relief.  This 
Injunction  and  relief  was  sought  upon  the  al- 
leged ground  that  the  conditions  of  said  In- 
strument had  not  been  performed,  and  no 
rental  had  been  paid;  no  test  oil  or  gas  well 
had  been  commenced  at  Eisiug  Sun  or  vi- 
cinity within  the  time  specified;  that  no  con  - 
sideration  was  paid  for  said  contract;  that 
the  same  was  without  consideration;  that 
only  40  acres  of  land  were  included  in  the 
contract,  but  by  mistake  the  whole  120  acres 
were  included  in  the  written  instrument;  that 
said  Instrument  was  not  acknowledged;  and 
that  the  same  is  a  cloud  upon  his  title.  The 
defendant,  by  his  answer,  averred  that  the 
test  well  at  Elslng  Sun  was  commenced  and 
drilled  to  completion  within  00  days  from 
the  date  of  said  contract;  that  thereby  it  was 
demonstrated,  at  great  expense,  that  oil  does 
exist  In  said  lands;  that  he  was  about  to 
drill  a  well  on  plaintiff's  lands,  and  offered 
to  pay  any  rental  due  under  said  contract, 
when  stopped  by  this  suit;  and  aslss  to  be 


protected  In  his  rights,  and  for  other  proper 
relief. 

After  trial  in  the  common  pleas,  the  case 
was  appealed;  and,  on  trial,  the  circuit  court 
made  the  following  finding  of  facts  and  law: 
"That  on  the  15th  day  of  December,  A.  D. 
1886,  the  plaintiff,  Arie  B.  Stahl,  executed 
and  delivered  to  O.  W.  Manahan  and  A.  K. 
Detwller  the  written  contract,  or  oil  lease, 
a  true  copy  of  which  Is  set  forth  in  the  an- 
swer of  the  defendant,  George  H.  Van  Vleck, 
herein,  except  the  next  to  the  last  stipulation. 
Said  stlpulaticm,  being  the  second  one  above 
the  words  'signed  and  executed,'  etc.,  when 
said  contract  was  executed  and  delivered, 
read  as  follows,  to  wit:  'It  Is  further  agreed 
on  the  lyart  of  tiie  party  of  the  first  part  that 
if  oil  or  gas  be  obtained  by  the  second  party 
or  assigns,  in  or  under  the  provisions  of  this 
contract,  upon  said  tract  or  on  lands  adjoining 
the  same  premises,  of  which  the  foregoing 
one  acre  described  embraces  a  part,  said  sec- 
ond party  shall  have  the  right  to  operate  "40 
acres  of  the  balance  of  said  premises  on 
the  same  terms  as  above.'  The  court  finds 
that  In  the  said  contract,  as  originally  execut- 
ed and  delivered,  the  words  '40  acres  of  were 
Interlined  at  the  place  where  they  occurred, 
and  that  the  recorder  In  recording  said  Instru- 
ment overlooked  the  Interlineation,  which  had 
become  somewhat  blurred  and  obscure,  so 
that  the  said  contract  or  Instrument  appears 
upon  the  record  precisely  as  set  forth  in  de- 
fendant's answer,  or  rather  as  set  forth  in 
the  exhibit  which  defendant  has  attached  to 
his  answer  herein;  but  the  said  clause  as  it 
appears  in  said  answer  and  in  the  record 
should  be  corrected  and  reformed  so  as  to 
contain  the  words  '40  acres  of,'  in  order  to 
conform  the  same  to  the  Instrument  as  It  was 
when  executed  and  delivered;  that  said  lease 
when  executed  and  delivered  did  not  confer 
upon  the  defendant  the  right  to  operate  the 
whole  of  the  farm  in  case  gas  or  oil  was 
found  on  the  one  acre  designated  in  the  lease, 
but  upon  only  40  acres  thereof.  If  gas  or  oil 
was  BO  discovered,  and  was  so  interlined  In 
the  original  Instrument,  wiiich  was  assigned 
to  Van  Vleck,  and  taken  into  his  possession 
at  the  time  of  his  purchase  thereof.  And  the 
court  further  find  that  said  contract  of  lease, 
by  written  assignments  duly  made  and  ac- 
knowledged, has  been  transferred  to,  and  now 
belongs  to,  the  defendant,  George  H.  Van 
Aleck;  that  by  virtue  of  such  assignment  the 
defendant,  George  H.  Van  Vlecli,  has  become 
entitled  to  all  of  the  rights  and  privileges 
granted  and  conveyed  by  said  lease  to  the 
original  grantees,  C.  W.  Manahan  and  A.  K. 
Detwller;  that  the  said  Ge<M-ge  H.  Van  Vleck 
was  not  aware  when  he  purchased  said  lease 
that  any  error  had  Intervened  in  the  record 
thereof,  nor  did  he  have  personal  knowledge 
that  the  words  '40  acres  or  were  in  the  said 
lease  or  Instrument  (although  they  had  been 
Interlined  therein  at  the  time  of  its  execution) 
until  the  day  of  the  trial  of  this  cause  in  this 
court;   that  said  Geoise  H.  Van  Vleck  pur- 
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dutsed  said  lease  In  good  foltfa,  and  paid  a 
valuable  consideration  therefor.  And  the 
court  also  find  that  Manahan  &  Det-wiler,  the 
original  grantees  In  said  lease,  commenced  a 
test  well  In  the  vicinity  of  Rising  Sun  within 
90  days  after  the  execution  of  said  contract 
of  lease,  and  in  accordance  with  the  terms 
thereof;  that  said  well  was  not  situated  on 
plaintifTs  land,  and  was  abont  one  and  one- 
half  miles  therefrom;  that  said  Manahan  & 
Detwller  in  dne  time  drilled  said  well  down 
to  the  oil-bearing  rock,  and  for  a  snfficient 
distance  therein  to  determine  the  character  of 
the  land;  that  oil  was  found  in  said  well, 
and  the  existence  of  a  deposit  of  oil  at  that 
point  was  ascertained;  that,  immediately  aft- 
er the  completion  of  the  drilling  of  the  well 
as  aforesaid,  the  said  Manahan  &  Detwller 
plugged  the  said  well,  drew  the  casing,  and 
did  not  further  operate  the  same;  that  said 
lease  was  assigned  to  and  became  the  proper- 
ty of  defendant.  Van  Vleck,  on  the  30th  day 
of  March,  A.  D.  1887;  that  no  operations 
were  commenced  by  any  one,  nnder  said  lease 
upon  the  lands  of  plaintiff,  until  about  two 
weeks  previous  to  the  commencement  of  this 
action,  and  no  rent  was  paid  thereon;  that, 
at  the  date  last  afbresaid,  the  defendant, 
throngh  one  Oraham,  his  agent,  requested  the 
plaintiff  to  designate  the  acre  of  land  upon 
which  he  desired  to  have  a  well  located;  that 
plaintlfT  thereupon  designated  a  location  for 
said  well  upon  the  southwest  qoarter  (%)  of 
the  northeast  one-fourth  (%)  of  section  2, 
mentioned  in  the  petition;  that  pursuant  to 
such  designation  by  plaintiff,  and  prior  to  the 
commencement  of  this  action,  defendant  in 
good  faith,  and  with  the  intent  to  drill  for 
oil  nnder  said  lease,  commenced  placing  ma- 
terial at  the  point  so  designated  for  the  pur- 
pose of  drilling;  that  soon  afterwards  the 
plaintiff  notified  the  defendant's  agent  that 
he  had  changed  his  mind,  and  that,  if  any  of 
said  land  was  to  be  operated  for  gas  and  oil, 
he  desired  to  have  the  operations  begun,  and 
carried  on,  on  the  tract  of  40  acres  described 
as  the  northeast  quarter  of  the  southeast 
quarter  of  section  two  (2),  town  three  (3) 
north,  range  (12)  twelve  east,  in  Wood  coun- 
ty, Ohio;  that,  soon  after  receiving  said  no- 
tice, the  agent  of  the  defendant  drew  other 
loads  of  derrick  lumber,  and  deposited  it  on 
the  40-acre  tract  so  as  aforesaid  first  desig- 
nated by  the  plaintiff,  and  was  abont  coming 
on  the  same  land  with  another  load  when  the 
idalntlfl  Informed  him  that  If  the  defendant 
Insisted  that  his  said  lease  gave  him  the  right 
to  operate  the  whole  farm,  which  contained 
120  acres  of  land.  In  case  he  was  anccessful 
In  finding  gas  or  oil  on  the  premisea,  that  he 
would  not  permit  him  to  commence  opera- 
tions upon  said  land  at  all,  but  would  enjoin 
him.  To  this  the  agent  of  the  defendant  an- 
swered that  he  did  not  know  how  much  land 
the  defendant  claimed  a  right  to  operate,  but 
would  write  to  the  defendant,  and  let  the 
plaintiff  know,  and  then  deposited  another 
load  of  lumber  prepared  for  the  purpose  and 


Intended  to  be  bsed  In  the  constmctlon  of  a 
derrick  on  the  land  last  mentioned  and  first 
designated  by  the  plaintiff.  The  defendant 
at  that  time  claimed  a  right  under  his  said 
lease  to  oijerate  the  whole  farm  of  one  hun- 
dred and  twenty  acres  in  case  he  found  gas 
or  oil  upon  any  one  acre  of  land  mentioned 
in  the  lease  and  designated  by  the  plaintiff, 
and  supposed  that  this  right  was  vested  in 
him  by  the  terms  of  his  lease.  No  other 
work  or  operation  had  been  commenced,  or 
done  on  said  land  np  to  the  date  of  the  com- 
menconent  of  this  action,  and  nothing  has 
been  done  since.  Upon  the  facts  so  found, 
the  court  find  the  equity  of  this  case  to  be 
with  the  defendant,  George  H.  Van  Vleck,  as 
to  the  forty-acre  tract,  described  as  the  south- 
west quarter  of  the  northeast  quarter  of  sec- 
tion two  (2),  town  three  (3)  north,  range  (12> 
twelve  east,  in  Wood  connty,  Ohio,  and  with 
the  plaintiff  as  to  the  eighty  acres,  constitut- 
ing the  balance  of  the  tract  or  farm  described 
in  the  petition,  and  that  each  is  entitled  to 
have  his  title  quieted  accordingly.  It  is  there- 
upon ordered,  adjudged,  and  decreed  by  the- 
court  that  the  defendant,  George  H.  Van 
Vleck,  have  and  hold  the  rights  to  enter  up- 
on and  operate  for  gas  and  oil  upon  the 
forty-acre  tract  described  as  the  southwest 
quarter  of  the  northeast  quarter  of  section 
two  ^),  town  three  (3)  north,  of  range  twelve 
(12)  east,  in  Wood  county,  Ohio,  in  all  re- 
spects as  granted  and  conferred  by.  the 
contract  or  oil  lease  set  forth  in  defendant's 
answer  herein,  and  as  claimed  in  said  an- 
swer, free  from  all  interference  of  plaintiff 
herein;  and  that,  as  to  the  balance  of  the 
tract  described  In  plaintifTs  petition  herein, 
the  title  of  plaintiff  thereto  is  quieted,  and 
defendant  is  forever  enjoined  from  assert- 
ing any  rights  or  claims  thereon  by  virtue 
of  said  oil  lease  or  otherwise.  And  it  is 
further  ordered  that  each  party  pay  one-half 
of  the  costs  in  both  courts  in  this  case  to  be 
taxed."  Proper  ezceptlonB  having  been  not^ 
ed,  a  petition  in  error  was  filed  in  this  court 
seeking  to  reverse  the  Judgment  of  the  cir- 
cuit court' 

Dodge  &  Canary,  for  plaintiff  in  error. 
James  O.  Troup,  for  defendant  in  error. 

BURKET,  J.  (after  stating  the  facts.) 
Plaintiff  in  error  urges  that  the  contract  is 
void  as  to  all  except  the  one  acre,  for  the 
reason  that  it  is  said  to  be  indefinite  and 
ambiguous,  and  that  there  is  no  description 
of  the  forty  acres  sought  to  be  conveyed.  In 
Texas  it  is  held  that  a  grant  by  the  owner 
of  a  certain  nnmber  of  acres  in  a  particular 
tract  will  authorize  the  grantee  to  locate  it 
in  any  part  of  the  tract  Wofford  v.  McKln- 
na,  23  Tex.  36.  In  Illinois  such  a  descrip- 
tion is  held  to  be  so  vague  and  uncertain  as 
to  convey  no  title.  Shackleford  Vt  Bailey,  35 
IlL  381;  Laflln  v.  Herrington,  16  111.  804; 
Hughes  V.  Streeter,  24  III.  647.  In  this  state, 
at  an  early  day,  courts  undertook  to  carry 
out  the  intention  of  the  parties,  and  held 
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that  a  deed  conyeytng  a  certain  number  of 
acreB  ont  of  a  designated  comer  of  a  certain 
tract  of  land  was  a  good  conveyance  of  that 
number  of  acres  in  a  square  form  out  of  tbe 
designated  comer;  and  this  was  carried  so 
far  as  to  bold  tliat  a  grant  of  51  acres  in 
the  northeast  part  of  a  certain  tract  was 
good  as  a  conveyance  of  51  acres  in  a  square 
form  in  the  northeast  comer  of  the  tract. 
Walsh  ▼.  Bing^,  2  Ohio,  327;  Cunningham 
T.  Harper,  Wright,  366.  In  Hay  v.  Storrs, 
Td.  711,  there  was  excepted  out  of  a  convey- 
ance of  a  tract  of  land  lialf  an  acre  opposite 
where  Mr.  Harvey  formerly  resided.  The 
exception  was  held  good  and  sufficiently 
definite  to  enable  an  officer  to  find  and  locate 
it  The  court  say:  "There  can  be  no  doubt 
of  the  intention  of  the  grantor  to  reserve  to 
himself,  by  exception  from  his  deed,  one- 
half  an  acre.  Where  does  it  lie?  f^nd 
where  Harvey  lived.  If  it  be  opposite  the 
(XMiier  of  the  134-acre  tract,  it  lies  in  the 
corner,  in  a  square  form.  If  so  far  from  the 
comer  that  the  lines  of  the  half  acre  would 
not  reach  it  in  a  square  form,  then  a  line 
from  the  center  of  the  residence  of  Harvey 
would  be  the  center  of  the  half -acre  tract  on 
the  street,  and  the  tract  would  be  laid  out 
in  a  square  form  by  parallel  lines,  making 
that  the  base."  Plaintiff  in  error  owned 
three  tracts  of  forty  acres  each,  and,  by  se- 
lecting the  one  acre  upon  which  the  well  was 
to  be  drilled,  he  thereby  designated  that  the 
forty-acre  tract  out  of  which  the  one  acre 
was  so  selected  should  be  the  forty  acres  to 
be  operated  under  said  lease  in  case  gas  or 
oil  should  be  obtained.  If  the  number  of 
acres  contracted  to  be  operated  in  case  gas 
or  oil  shall  be  found  Is  the  same  as  a  sub- 
division of  a  section,  say,  10,  20,  40,  80,  or  160 
acres,  it  wiU  be  held  that  tbe  subdivision  of 
the  section  upon  which  the  well  la  located 
is  the  land  intended  to  be  operated  under 
the  lease.  Otherwise  the  land  to  be  operat- 
ed is  to  be  taken  in  a  square  form  with  the 
well  as  its  center,  unless  the  well  is  so  near 
a  line  of  the  land  as  to  make  this  Impossible, 
in  which  case  the  land  to  be  operated  will 
be  Ln  a  square  form  Including  the  well,  and 
extending  to  such  line.  If  gas  or  oil  is 
found  on  adjoining  lands,  the  tract  to  be 
operated  must  be  ascertained  in  the  same 
manner  in  which  the  half  acre  was  ascer- 
tained in  Hay.  v.  Storrs,  supra. 

Next,  it  is  lurged  that  the  contract  was 
void,  and  remained  so  to  the  time  of  the 
commencement  of  the  action,  for  the  reason 
that  UDon  its  face  it  is  without  considenu 
tion.  The  contract  is  expressed  to  be  upon 
the  consideration  thereinafter  stipulated  and 
agreed  upon.  There  are  many  stipulations 
and  agreements  thereinafter  contained, 
founded,  however,  upon  the  contingency  that 
oil  or  gas  be  found  and  developed  upon  said 
premises.  There  is  also  a  stipulation  to  the 
effect  that,  if  operations  ui>on  said  premises 
Vte  not  commenced  within  5  years,  the  con-% 
tract  shall  be  void.    There  is  also  an  agree- 


ment that,  if  the  second  party  shall  not  com- 
mence a  test  oil  or  gas  well  at  Rising  Sun  or 
vicinity  in  90  days,  the  lease  shall  be  void. 
So  far  the  stipulations  and  agreements  are 
contingent,  but  there  is  a  further  and  posi- 
tive agreement,  to  the  effect  that  after  24 
m<»tths  the  second  party  will  pay  to  the  first 
party  the  sum  of  50  cents  per  acre  per  year, 
"to  be  paid  out  of  the  first  moneys  realized 
or  received  by  said  second  party  from  the 
development  of  gas  or  oil";  not  from  the  de- 
velopment of  gas  or  oil  on  these  premises, 
but  from  the  development  of  gas  or  oil  gen- 
erally. Such  a  promise  made  by  a  party  in 
the  gaa  or  oil  business  Is  as  certain  as  the 
promise  of  a  farmer  to  pay  out  of  his  next 
year's  crops.  But,  aside  from  this  agree- 
ment to  pay  50  cents  per  acre,  the  contingent 
stipulations  and  agreements,  with  part  per- 
formance, and  an  offer  of  full  performance 
before  the  commencement  of  the  action,  fur- 
nish ample  consideration  for  the  contract 
Grant  that  the  parties  of  the  second  part 
were  not  originally  bound  to  commence  a 
test  oil  or  gas  well  at  Rising  Sun  within  80 
days,  yet  having  commenced  the  well  within 
that  time  at  that  place,  and  in  that  r^ard 
performed  their  part  of  the  contract  such 
performance  is  Itself  a  sufficient  and  com- 
pleted consideiatlon,  and  thereafter  the  lessor 
cannot  be  heard  to  aver  want  of  considera- 
tion. Performance  by  the  party  not  origin- 
ally boTmd  supplies  tbe  consideration,  and 
thereafter  the  other  party  is  as  fully  and 
firmly  bound  as  be  would  have  been  in  case 
there  had  originally  be^i  ample  considera- 
tion expressed  in  the  contract  Fishmon- 
gers' Go.  V.  Robertson,  6  Man.  &  O.  131; 
Phelps  V.  Townsend,  8  Pick.  392;  Commercial 
Bank  v.  Nolan,  7  How.  (Miss.)  508;  1  Pars. 
Cont  451. 

Again,  it  is  urged  that  there  was  a  lack  of 
performance  as  to  the  drilling  of  the  test 
well  at  Rising  Sun  within  90  days.  The  cir- 
cuit court  found  that  the  test  well  was  com- 
menced within  90  days,  duly  drilled  to  com- 
pletion, and  the  existence  of  oil  at  that 
point  thereby  ascertained,  that  the  w^  was 
not  operated,  but  was  plugged,  and  the  cas- 
ing withdrawn.  This  fully  complied  with 
the  terms  of  the  contract.  Tbe  lease  did  not 
stipulate  for  tbe  operation  of  the  well,  and 
the  court  cannot  make  a  better  contract  for 
the  plaintiff  than  he  made  for  himself.  As 
the  test  well  was  not  on  plaintiff's  land,  he 
had  no  interest  in  the  profits  to  be  derived 
from  its  operation,  unless  it  should  have 
been  indirectly,  and  such  indirect  benefits 
arising  from  operations  upon  the  landft  of 
another,  to  be  available,  must  be  expressly 
stipulated  for,  as  they  cannot  be  implied. 

Lastly,  it  is  urged  that,  under  tbe  circum- 
stances of  this  case,  plaintiff  should  have  had 
the  privilege  of  making  a  second  location  of 
the  place  for  the  drilling  of  the  well  on  his 
land,  and  that  as  the  five  years  had  elapsed 
at  the  time  of  the  trial,  the  lease  bad  expired 
by  its  own  limitation,  and  Judgment  should 
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Have  been  given  In  fflvot  of  plaintiff..  As  a 
general  mle,  only  one  location  la  permitted, 
and  we  see  nothing  in  thia  case  to  warrant  a 
departure  from  this  role:  The  defendant  bad 
commenced  acting  upon  the  selection  made, 
and  he  had  a  right  to  insist  that  there  should 
be  no  change.  If  a  second  selectlcMi  had  been 
granted,  a  third  might  have  been  demanded. 
The  circuit  court  was  ri^t  in  holding  him  to 
bis  first  location.  As  to  the  expiration  of  the 
five  years,  the  rule  is  that,  where  a  party  is 
prevented  from  performing  bis  contract  by 
Injunction  wrongfully  obtained,  be  ataall,  at 
the  end  of  the  litigation,  have  as  much  time 
in  which  to  perform  as  stUl  remained  at  the 
date  of  the  injunction,  the  rights  thereafter 
to  be  the  same  as  they  would  have  been  In 
ease  no  injunction  had  been  issued.  In  short, 
the  time  between  the  Issuing  of  the  wrong- 
ful injunction  and  the  ending  of  the  litigation 
Is  not  regarded  and  cannot  be  counted  to  the 
detriment  of  the  enjoined  party.  To  hold 
otherwise  would  permit  a  man  to  profit  by 
bis  own  wrong.  This  principle  has  been  caj> 
rled  so  tu  as  to  estop  a  party  from  availing 
himself  of  the  statute  of  limitations.  Treas> 
urer  of  Brown  County  v.  21artin,  GO  Ohio  St 
197,  S3  M.  B.  1112. 

But  it  Is  urged  tbat  as  defendant  in  «xor 
claimed  the  right  to  c^ierate  all  of  the  three 
40-acre  tracts  in  -  case  oil  or  gas  should  be 
foimd,  when  bi  fact  he  was  entitled  to  operate 
only  one  of  tbem,  he  was  In  the  wrong  in  his 
claim,  and  that,  for  aught  tbat  appears,  the  in- 
junction would  not  have  been  applied  for  or 
granted  In  case  he  had  claimed  only  40  acres. 
The  findings  of  fact  show  that  defendant  in 
error  did  notilmow  of  this  interlineation  as 
to  the  40  acres,  and  supposed  that  he  was  en- 
titled to  the  whole  120  acres,  as  shown  by  the 
record.  Plaintiff  in  error  had  full  knowledge 
of  the  fact  that  only  40  acres  were  granted, 
and  he  was  first  in  the  wrong  by  maJdng  his 
claim  toe  an  injunction  too  broad.  Bad  he 
truly  stated  the  facts  In  his  petition  as  to  the 
40  acres,  and  thus  called  the  attentim  of  de- 
fendant to  the  error  ip.  the  ]xcord.  it  is  not 
likely  that  any  defease  would  have  been 
made,  and  the  well  would  have  been  drilled 
within  the  five  yeara  The  litigation  and  con- 
sequent delay  were  therefore  caused  by  plain- 
tifl  in  knowingly  and  wrongfully  covering 
too  much  territory  by  his  Injunction,  and  not 
by  the  defense  thus  made  without  knowledge 
of  the  mistake  in  the  record.  There  Is  there- 
fore nothing  to  take  the  case  out  of  the  gen- 
eral mle  in  such  cases.    Judgment  affirmed. 


(156  111.  183) 

HAPP  V.  HAPP  et  al.» 
(Supreme  Court  of  Illhiols.    May  15,  1805.) 

YSSDOB  AND  VsimBB— SUKBBNDBB  O*  TlTLS— 
LlCHEB. 

1.  Where  the  grantee  in  an  unrecorded  deed 
•nrroideis  to  the  grantor  his  interest  in  the  land, 

1  Reported  by  Loaia  Boiaot,  Jr.,  Saq.,  of  the 
Chicago  bar. 


and  returns  the  deed,  the  grantor  b  ibettbf  lo- 
vested  with  such  an  ecnitable  interest  as  will  b« 
a  good  defense  to  a  suit  by  the  grantee  to  estab- 
lish title. 

2.  A  delay  of  30  years  in  asserting  title  to 
land  under  an  unrecorded  deed  is  such  ladies 
as  will  bar  the  suit  where  the  delay  was  with 
fnll  knowledge  of  the  facts,  and  the  adverse  party 
had  possession  and  paid  taxes  daring  that  time. 

Appeal  from  superior  court.  Cook  county; 
PhUllp  Stein,  Judge. 

Petition  by  Simon  J.  Happ  against  John 
P.  Happ  and  others.  Defendants  obtained 
a  decree.    Complainant  appeals.    AfOrmed. 

Harbert  &  Daley,  for  appellant  W.  A. 
Hamilton,  tor  appellees. 

OBAIG,  3.  This  was  a  proceeding  In  the 
sup^lor  court  of  Cook  county,  brought  by 
appellant  Simon  J.  Happ,  under  the  burnt- 
record  act  to  establish  title  to  certain  prem- 
ises In  Cook  county,  described  In  the  petl- 
tloiL  The  defendants  put  in  an  answer,  and 
also  filed  a  cross  petition,  praying  that  tbe 
title  to  the  premises  be  confirmed  In  them. 
On  the  hearing,  upon  the  pleadings  and  evi- 
dence and  rei>ort  of  the  master  the  court  en- 
tered a  decree  in  favor  of  defendants  in  tbe 
cross  petition,  to  reverse  which  the  com- 
plainant appealed. 

It  appears  from  the  record,  that  John  Happ, 
father  of  i>etltIoner,  was  originally  the  owner 
in  fee  of  the  premises  in  controversy;  tbat 
he  claimed  title  thereto  by  mesne  conveyances 
from  the  government  On  the  3d  day  of 
September,  1856,  John  Happ  and  bis  wife, 
Gertrude,  executed  a  deed,  which  purported 
to  convey  the  premises  to  Simon  J.  Happ,  the 
petitioner,  who  was  then  about  16  years  of  age. 
Whether  this  deed  was  ever  delivered  to  the. 
grantee  Is  a  question  left  In  doubt  from  the 
evidence.  The  deed  was,  however,  never 
placed  on  record.  In  1858,  Simon  Happ  be- 
came very  anxious  to  go  to  California,  and 
called  on  his  father  to  furnish  him  money 
to  make  the  Journey.  After  much  persuasion 
the  father  consented,  and  gave  tbe  yotmg 
man  $300  in  gold.  It  is  claimed  by  tbe  de- 
fendants tbat  petitioner,  upon  receiving  the 
$300  from  his  father,  agreed  to  surrender  all 
title  be  held  to  the  land  in  controversy,  and 
in  pursuance  of  this  agreement  the  deed  was 
surrendered  and  canceled;  while,  on  the  oth- 
er hand,  petitioner  claims  tbat  he  turned 
over  a  horse  and  wagon,  carpenter  tools, 
some  cord  wood,  and  a  few  pigs  for  the 
money  advanced,  and  tbat  he  left  the  deed 
in  the  bands  of  his  mother  for  safe-keeping. 
Upon  receiving  the  money,  petitioner  went 
to  California.  John  Happ  remained  In  pos- 
session of  the  land  in  dispute  until  May  25, 
1863,  when  be  died.  Before  bis  death  he 
made  a  will.  In  which  he  devised  the  prem- 
ises to  his  wife,  Gertrude.  The  will  having 
been  probated,  Gertrude  Happ  went  Into  the 
possession  of  the  premises,  and  continued  In 
possession  tmtll  August  1876,  when  she  con- 
veyed a  portion  of  the  premises  to  her  sons 
John  and  Bertrom  Happ,  and  In  September, 


Digitized  by 


Uoogle 


40 


NORTHEASTERN  REPOKTER,  VoL  41. 


(PL 


1877,  she  conveyed  the  remainder  to  Bertrom 
Happ.  These  grantees,  and  those  claiming 
under  them,  have  held  the  possession  of  the 
premises  eTet  since.  It  Is  conceded  in  the  ar- 
gument of  the  petitioner  that  he,  at  the  time 
he  went  to  California,  In  1858,  surrendered 
to  his  father  his  interest  in  the  premises,  al- 
though no  deed  was  executed  by  him  recon- 
veying  to  his  father.  The  surrender  of  hla 
Interest  and  return  of  the  deed  made  to  him 
would  be  sufficient  to  Invest  the  father  with 
an  equitable  Interest  in  the  premises,  and 
preclude  a  recovery  by  petitioner;  and  this 
seems  to  be  in  harmony  with  the  law  as 
laid  down  by  this  court  in  Sanford  v.  Finkle. 
112  111.  146.  The  real  question,  then,  In  con- 
troversy between  the  parties  Is  whether  the 
petitioner,  In  1858,  received  from  his  father 
$300,  and  in  consideration  of  the  money  so 
received  surrendered  his  deed  and  claim  to 
the  property. 

The  first  witness  who  testified  In  regard 
to  the  arrangement  between  the  petitioner 
and  his  father  was  John  Happ.  He  testified 
that  he  was  present  when  the  deed  was  made; 
that  it  was  retained  in  the  possession  of  the 
grantor  for  the  reason,  hei  thought,  the  gran- 
tee was  too  young  to  be  intrusted  with  the 
custody  of  a  deed.  He  further  testified: 
"My  father  kept  that  deed  in  his  own  poe- 
session.  I  have  seen  it  different  times.  I 
saw  it  five  or  six  years  after  my  father  had 
It  in  his  possession.  Simon  came  to  Chicago 
to  learn  the  carpenter  trade,  and  it  was 
hard  times,  and  he  could  hardly  make  enough 
to  pay  his  board.  And  finally  there  were  a 
lot  of  young  fellows  going  to  Caltfomla, 
and  Simon  wanted  to  go,  and  teased  father 
'a  couple  of  montlis  for  $300.  That  was  all 
the  money  my  father  had,  and  that  was  all 
the  land  be  had.  And,  father  didn't  like  to 
give  him  the  money,  because  he  was  too  old 
to  work;  but  he  didn't  give  up  till  father 
gave  him  $300  In  gold.  I  was  present  at  the 
time,  and  father  then  said:  'Now,  Sam,  you 
ain't  going  to  have  this  land  if  you  take  that 
money.  I  have  got  to  keep  that  land  to  my- 
self.' Sam  replied:  'Well,  I  am  satisfied 
with  the  money,  to  go  out  to  California,  be- 
cause I  know  I  can  do  better  in  California 
than  I  can  do  here.'  That  was  in  1858.  I 
was  present  at  the  time.  My  father  would 
never  do  anything  without  asking  my  per- 
mit,—what  I  thought  of  It  This  conversa- 
tion took  place  about  two  weeks  before 
Simon  went  away.  They  talked  about  the 
same  matter  afterwards.  Sam  went  to  Cali- 
fornia, and  was  there  eight  years,  and  he 
came  back,  and  was  here  eight  years,  and 
never  opened  his  mouth  about  the  land.  I 
can't  say  that  they  talked  about  it  again  be- 
fore Simon  went  to  California.  My  father 
gave  Simon  $300  in  gold  about  two  weelu 
before  he  went  to  California,  Simon  was 
then  about  eighteen  years  old.  After  Simon 
went  to  California,  I  have  heard  father  say 
he  was  going  to  keep  that  land,  and  will  It 
to  my  mother,  so  that  she  would  have  some- 


thing to  depend  on."  In  addition  to  the  evi- 
dence of  this  vrltness  It  appears  that  a  short 
time  before  Simon  Happ  started  for  Cali- 
fornia he  visited  his  sister,  Catherine  Feter- 
man,  and  while  there  she  and  her  son,  John 
Peterman,  testify  that  Simon  stated  that  he 
had  received  $300  from  his  father,  and  that 
he  had  nothing  further  to  do  with  the  land. 
There  was  also  other  evidence  in  corrobora- 
tion of  the  testimony  of  the  three  witnesses. 
On  the  other  hand,  the  petitioner,  in  his 
evidence,  denied  making  the  statements  in 
reference  to  the  money  and  the  land  proven 
by  defendants,  and.  In  addition  to  this,  be 
called  as  a  witness  Joseph  Happ,  who  la 
substance  testified  that  petitioner  left  with 
his  father  certain  articles  of  personal  proper^ 
ty  to  be  turned  into  money  in  payment  of  the 
$300  received  from  the  father.  He  also  tes- 
tified that  Simon  told  his  father  he  would 
leave  the  deed  with  him  until  he  returned, 
and  his  father  said  he  would  take  care  of 
the  land.  The  master  in  chancery.  In  his 
report,  found  "that  the  plaintiff  gave  the 
deed  to  his  parents,  intending  thereby  to  ac- 
cept $300  in  full  payment  therefor";  and  we 
are  inclined  to  the  opinion,  after  a  carefnl 
consideration  of  all  the  evidence  in  the  case, 
that  the  finding  is  sustained  by  a  preponder- 
ance of  the  evldeucew 

Moreover,  the  long  delay  and  laches  of 
petitioner  in  asserting  title  to  the  premises 
may  be  regarded  as  a  bar  to  the  relief  claim- 
ed in  the  petition.  John  Happ,  the  father  of 
the  petitioner,  went  into  the  possession  of 
the  land  In  1858.  From  that  time  on  he  con- 
tinued In  the  possession,  asserting  title,  and 
paid  all  taxes  each  year  on  the  land  until 
his  death,  In  1863.  After  his  death,  his  wid- 
ow, Gertrude,  to  whom  the  land  was  devised, 
entered  Into  the  possession,  and  paid  the 
taxes  each  year  until  1876  or  1877,  when  she 
conveyed,  and  her  grantees  have  held  the 
land  and  paid  all  taxes  ever  since.  The  bill 
was  not  filed  in  this  case  until  1893.  Here 
was  a  period  of  over  30  years  in  which  the 
complainant,  with  a  full  knowledge  of  all 
the  facts,  has  suffered  John  Happ  and  those 
claiming  under  him  to  possess  and  control 
the  land  as  absolute  owners,  without  assert- 
ing title  to  the  property.  This  long  delay 
may  be  regarded  as  a  complete  bar  to  the 
relief  claimed  in  the  petition.  The  decree  of 
the  superior  court  will  be  affirmed.  Af- 
firmed. 


(154  111.  194) 

OSGOOD  et  al.  t.  CITY  OP  CHICAGO.i 
(Supreme  Ourt  of  IlliaoU.  Nov.  27,  1894.)* 
T«IAI«— VlBW  OF  PbBMISES— liOOAL  Improvbmbnts 

— Damaoes— Eminekt  Domain. 
1.  In  an  action  of  trespass  for  damages  to 
land  the  court  may  permit  the  jury  to  view  the 
premises  in  charge  of  an  oflicer,  even  though  the 

t  Reported  by  Louis  Bolsot,  Jr.,  Esq.,  of  tiie 
Chicago  bar. 
*  Rehearing  denied  March  term,  1893i. 
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eonditi<»i  of  tbe  property  has  changed  since  the 
treapaas  coin^ained  of.  Springer  y.  City  of  Chi- 
cage,  26  nTB.  S14.  185  ID.  552,  followed. 

2.  The  meeanie  of  damages  to  property  al- 
leged to  be  injnred  bjr,  bnt  not  taken  for,  a  pub- 
lic improrement  is  tihe  depredaticHi  in  the  fair 
market  value  of  the  property,  caused  hj  the  con- 
stmction  of  the  improvement. 

3.  Loss  of  rait,  caused  by  obstruction  of  ac- 
cess to  the  proper^  during  the  construction  of 
die  improvement,  is  not  damage  to  tbe  i>ropert7 
for  which  compensation  must  be  made. 

Appeal  from  circuit  court.  Cook  county. 

Action  on  the  case  by  Algernon  S.  Osgood 
and  others  against  the  city  of  Chicago.  De- 
fendant obtained  Judgment,  which  was  af- 
firmed by  the  appellate  court  44  HL  App. 
532.     PlaintifTB  appeal.    Affirmed. 

Matz  &  Fisher,  for  appellants.  H.  Bubens, 
for  appellee. 

BAKSR,  J.  This  was  an  action  on  the 
case  to  recover  damages  alleged  to  have  been 
caused  to  the  property  of  appellants  by  the 
construction  of  the  Jackson  street  bridge  and 
viaduct  and  the  approaches  thereto  on  Canal 
street  The  work  was  commenced  on  Octo- 
ber 29,  1887,  and  completed  August  25,  1888. 
Before  and  at  the  time  of  this  improvement 
appellants  were  the  owners  of  a  lot  on  the 
northwest  comer  of  Jackson  and  Caital 
streets,  having  a  frontage  of  about  160  feet 
on  Jackson  street  and  140  feet  on  Canal 
street  Upon  this  lot  were  buildings  vari- 
onsly  estimated  by  witnesses  to  be  worth 
from  $10,000  to  $18,000,  which  had  rented  for 
15  years  prior  to  the  commencement  of  tbe 
improvement  at  an  average  annual  rental  of 
$11,133.  June  1, 1889,  they  leased  this  prop- 
erty for  a  term  of  99  years  to  Hlbbard  J. 
Lehman  for  an  annual  xental  of  $6,000  tar 
the  first  5  years,  $8,000  for  the  second  5 
years,  $10,000  for  tbe  third  5  years,  and 
$12,000  for  the  remainder  of  the  term.  Tbe 
lessee  erected  a  brick  building  on  the  prem- 
ises at  the  cost  of  about  $200,000,  and  In  Feb- 
ruary, 1890,  purchased  the  fee  from  appel- 
lants, paying  therefor  tbe  sum  of  $200,000. 
Appellants  received  for  rent  of  the  premises 
fpwn  November  1,  1887,  to  June  1,  1889,  $3,- 
20&  On  the  triaj  the  Jury  found  for  the  city, 
and  Judgment  was  entered  on  the  verdict 
The  appellate  court  affirmed  tbe  Judgment  of 
the  clrctiit  court. 

There  Is  no  complaint  as  to  tbe  manner  In 
which  the  Improvement  was  made,  or  the 
skillf  ulness  with  which  th6  labor  upon  it  was 
performed.  The  damages,  therefore,  recov- 
ered in  this  action  must  be  estimated  under 
the  same  rules  that  they  would  have  been 
upon  a  petition  by  the  city  to  condemn  the 
property.  There  Is  no  claim  tliat  any  of  ap- 
pellants' property  was  taken.  Tbe  only 
claim  Is  for  damages  thereto  by  reason  of  tbe 
improvement  At  the  instance  of  appellee, 
tbe  Jury  were  permitted,  in  charge  of  an 
officer,  to  go  upon  and  view  the  premises,  and 
this  ruling,  It  Is  contended,  was  erroneous. 
Tbig  qnestlon  was  raised  In  the  same  man- 
ner it  is  now  presented  in  tbe  case  of  Spring- 


er V.  aty  of  Chicago,  135  TO.  552,  26  N.  B. 
514,  and  decided  against  the  present  conten- 
tion. The  practice  was  again  approved  in 
tbe  late  case  of  Vane  r.  City  of  Evanston 
(111.  Sup.)  37  N.  B.  901,  with  a  modiflcailon  of 
the  language  used  in  the  Springer  Case  as 
to  weight  to  l>e  given  by  the  Jury  to  their 
view  of  tbe  premises.  It  is  contended  tliat. 
as  the  conditions  of  the  premises  In  this  case 
have  been  changed  after  the  Improvement 
was  finished,  and  before  the  trial,  by  tearing 
away  an  old  bouse  and  erecting  a  new  one, 
tbe  case  Is  not  decisive  of  tbe  question  as  pre- 
sented now.  But  it  was  expressly  decided 
in  that  case  that  inasmuch  as  the  condition 
of  the  property  at  the  time  of  the  trial  was  a 
proper  question  to  be  brought  to  tbe  atten- 
tion of  tbe  Jury  by  proof,  tbe  court  might 
properly  allow  It  to  view  tbe  premises  at  that 
time.  While  changes  in  the  condition  of  the 
property  alleged  to  have  been  damaged  might 
render  the  view  of  the  Jury  lees  satisfactory 
In  applying  tbe  testimony,  such  change  could 
not  affect  tbe  power  of  the  court  to  allow 
such  view.  Counsel  for  appellants  contend 
that  tbe  measure  of  damages  in  this  case  is 
tbe  value  of  the  buildings  on  the  premises  at 
tbe  time  the  work  on  the  improvement  was 
commenced,  and  the  loss  to  them  of  rent  of 
that  building  by  being  obstructed  in  its  use 
from  tliat  time  to  June  1,  1889,  when  it  was 
torn  down,  and  that  any  benefits  accruing 
•  to  the  premises  by  reason  of  tbe  improve- 
ment cannot  be  properly  set  oft  against  such 
damages.  This  poaitliw  finds  no  support  In 
law.  Oa  the  contrary,  by  the  rqieated  de- 
cisions of  f  his  court  tbe  true  measure  of  dam- 
ages in  every  such  case  is  tbe  depreciation  In 
the  fair  market  value  of  the  property,  caused 
by  tbe  construction  of  tbe  Improvement  If 
there  Is  no  depredation,  there  Is  no  damage. 
As  said  in  the  Springer  Case,  supra:  "In 
other  words.  If  the  fair  market  value  of  the 
property  Is  as  much  Immediately  after  the 
construction  of  the  Improvement  as  it  was  be- 
fore the  improvement  was  made,  no  damage 
has  been  sustained,  and  no  recovery  can  be 
had."  The  damage  Is  tbe  difference  In  the 
value  of  the  preperty  as  a  whole  before  and 
after  tbe  Improvement  Railway  Co.  v.  Mc- 
Dongall,  126  lU.  Ill,  18  N.  B.  291.  Cleariy, 
under  this  well-established  rule  for  estimat- 
ing damages,  benefits  may  always  be  set  off 
against  damages,  no  matter  v/hat  may  be  the 
amount  of  those  damages.  This  case  w^l 
illustrates  the  soundness  and  Justice  of  tbe 
nde.  Damages  are  here  claimed  for  an  in- 
Jury  to  private  property  not  taken.  Before 
the  Improvement,  taking  into  consideration 
the  buildings,  tbe  premises  were  worth  per- 
haps $126,000.  Conceding  tbe  buildings  were 
wholly  destroyed,  still;  the  value  of  tbe  lot 
having  been  Increased  by  the  Improvement  to 
an  amount  greatiy  exceeding  the  value  of  tbe 
buildings,  how  can  It  be  said  the  property 
has  been  damaged?  Tbe  clahn  set  up  for 
loss  of  rent  by  reason  of  obstructions  to  ac- 
cess to  And  from  tlie  building  during  the 
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progress  of  the  work  cannot  be  sustained. 
That  la  not  damage  to  property  not  taken, 
within  the  meaning  of  the  constltuuon,  but 
merely  a  burden  incidentally  imposed  upon 
private  property  adjacent  to  a  public  work, 
and  without  which  such  improvements  can 
seldom  be  made.  As  said  by  the  appellate 
court:  "To  construe  the  constitution  as  giv- 
ing compensation  for  all  temporary  obstruc-' 
tlons  necessary  when  streets  are  being  re- 
paired, etc.,  even  though  thereby  access  to 
abutting  property  is  for  a  time  cut  off,  would 
be  unreasonable."  In  our  oi>lnlon,  the  evi- 
dence applied  in  this  case  to  the  proper  rule 
for  ascertaining  the  damages  Is  so  clearly 
against  plaintiffs'  right  of  recovery  that  no 
other  result  could  have  been  lawfully  reached 
than  that  announced  by  the  Jury  In  Its  ver- 
dict We  have,  however,  given  due  consid- 
eration to  the  points  made  against  the  rul- 
ings of  the  trial  court  upon  evidence  and  In- 
structions, and  And  no  substantial  error  in 
these  rulings.  On  the  whole  record  the  Judg- 
ment of  the  circuit  court  Is  right,  and  was 
properly  affirmed  by  the  appellate  court  The 
Judgment  of  the  latter  court  is  affirmed.  Af- 
firmed. 


(156  111.  22») 

OLOS  et  al. 


V.  SWIGART.i 


(Snt«eme  Conrt  of  IlHnois.    May  15,  1886.) 

Review  os  Appeal — Deckeb  bt  Default  —  Sor- 

noiBNCT  OF  Evidence — Tax  Sale— Dbliv- 

BBT  OF  Deed— Ihjcnotion, 

1.  A  defendant  wlio  has  made  default  cannot 
question  on  appeal  the  sufficioicy  of  tibe  proof  to 
support  the  decree. 

2.  A  bin  which  shows  that  at  a  tax  sale  of 
complaiDaiit's  land  the  county  collector  »cid  all 
the  land  to  defendant  althonji^  plaintiffs  agent 
bid  the  amount  due  for  taxes  for  a  small  ipart  of 
the  land,  shows  ground  of  action  for  enjoining 
the  delivery  of  a  tax  deed  to  defendant 

3.  The  fact  that  a  decree  grants  relief  not 
strictly  within  the  prayer  of  the  bill  is  no  ground 
for  reversal  on  appeal  by  a  defendant,  who  is 
not  affected  thereby. 

Appeal  from  appellate  court.  First  district 
Bill  by  Charles  F.  Swlgart  against  Henry 
L.  Olos  and  others.  Complainant  obtained 
a.  decree,  which  was  affirmed  by  the  appel- 
late court  Defendant  Glos  oppeals.  Affirm- 
ed. 

This  was  a  bUl  filed  by  appellee,  in  which 
he  set  up  that  he  was  the  owner  of  the  east 
half  of  a  certain  lot  In  Cook  county,  being 
atK>ut  40  acres;  that  on  August  28,  1893,  at 
a  tax  sale  (or  delinquent  taxes  for  the  year 
1802,  made  by  Charles  Kern,  county  collector, 
through  one  WllUam  Batterman,  said  proper- 
ty was  offered  for  sale,  and  Rollo  M.  Davis, 
acting  for  the  comi^inant,  bid  for  the  taxes, 
costs,  and  interest  then  due  upon  the  same 
(or  one-vigintUlionth  thereof,  and  which  waa 
the  lowest,  bid  thereof;  that,  notwithstanding 
auch  bid  was  made,  said  Batterman  "inten- 
tionally and  fraudulently,  and  In  colluston 

I  Reported  by  Louis  Boisot,  Jr.,  Esq.,  of  the 
Chicago  bar.  ' 


'  with  one  Senry  Glos.  who  waa'  represented 
at  the  sale  by  Henry  F.  Meyer,  and  who  did 
the  bidding  for  Glos,  refused  to  accept  the 
bid  of  Davis,  claiming  he  did  not  hear  him 
make  It";  that  he  did  hear  the  same,  but  for 
the  purpose  of  favoring  Glos  and  Meyer,  and 
without  allowing  or  permitting  any  lapse 
of  time  or  opportunity  on  the  part  of  other 
bidders'  to  make  any  other  or  better  bid 
than  that  of  Meyer,  attempted  to  and  pre- 
tended to  immediately  knock  down  and  sell 
the  whole  tract  to  Meyer,  and  In  his  name, 
but  really  for  the  benefit  of  Glos;  that  com- 
plainant was  ready  to  pay  the  taxes,  Inter- 
est, and  costs  in  accordance  with  the  bid  of 
Davis,  and  offered  then  and  there  to  pay  the 
same,  which  last  offer  was  first  accepted  by 
Batterman,  but  subsequently  refused  by  him. 
An  offer  was  made  by  the  bill  to  pay  the  full 
amount  of  the  taxes,  interest,  and  costs  In 
accordance  with  the  bid  of  Davis.  It  also 
charges  that  the  acts  and  doings  of  Batter- 
man and  Meyer  In  and  about  the  sale  were 
in  accordance  with  a  prior  understanding  and 
agreement  on  their  part  to  deprive  complain- 
ant or  his  representative  of  bidding  in  the 
property.  Henry  Wuiff .  county  clerk.  Charles 
Kern,  county  treasurer,  lienry  IT.  Meyer, 
Henry  Glos,  and  Batterman  were  made  de- 
fendants, the  prayer  being  for  an  Injunction 
restraining  each  of  them  (rom  making  and 
delivering  to  Meyer  and  Olos  or  any  perscm 
on  their  behalf,  and  them  from  receiving,  a 
certificate  of  purchase  of  said  property;  also 
for  a  decree  requiring  Kern  to  make  and  de- 
liver to  complainant  a  certificate  of  purchase 
in  accordance  with  the  bid  of  Davis.  A 
temporary  writ  of  Injunction  was  issued, 
and  served  on  all  of  the  defendants.  Glos 
and  Meyer,  these  appellants,  made  default 
and  a  decree  pro  confessowas  entered  against 
them.  Wulff  and  Kern  answered,  admitting 
the  tax  sale  of  August  28,  1893,  as  alleged 
in  the  bill,  but  denying  all  knowledge  of  the 
bid  by  Davis,  and  of  any  fraud  or  collusion 
as  charged.  The  action  was  dismissed  as  to 
Batterman.  A  general  replication  being  filed 
to  the  answer,  the  cause  was  referred  to 
James  R.  Mann,  master  In  chancery,  to  take 
the  proofs.  On  December  26,  1893,  he  re- 
ported the  evidence  taken  by  him,  together 
with  his  conclusions.  To  this  report  these 
appellants,  having  been  previously  de(aulted, 
made  no  objection,  either  before  the  master 
or  the  court  Kern  and  Wulff  filed  certain 
objections  to  the  same  before  the  court,  but 
none  before  the  master.  Their  objections 
were  all  overruled,  and  the  report  approved, 
and  a  decree  accordingly  entered,  finding  the 
allegations  of  the  bill  to  be  true,  and  per- 
petually enjoining  the  defendants  Wulff  and 
Kern  from  issuing  to  Glos  or  Meyer  a  certifi- 
cate of  piurhase  for  said  property.  Also  find- 
ing that  complainant  did,  on  said  August  28, 
1S93,  offer  to  pay  the  taxes  for  1892  levied 
and  assessed  on  said  premises,  and  that  he 
has  kept  that  offer  good,  and  brings  the  sum 
of  $1,042.68,  being  the  full  amount  of  taxes 
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of  1892  and  costs  accrued  thereon  to  the 
date  of  sale,  and  enjoining  these  appel- 
lants "from  demanding  or  receiving  from 
said  Eem  or  Wulff  any  certificate  of  sale 
of  said  premises,"  and  ordering  the  clerk 
to  rec^re  said  snm  of  money  to  be  deliver- 
ed to  the  defendant  Charles  Eem  at  his  re- 
quest, to  be  in  full  payment  of  said  tax  of 
1882,  and  the  property  freed  from  said  sale 
of  August  28,  18S3.  The  appellate  court  af- 
firmed this  decree.    64  111.  App.   81B. 

H.  S.  Mecartney,  for  appellants.  W.  A. 
Phelps,  for  appose. 

WILKIN,  C.  J.  (after  staQng  the  facts). 
On  the  Tecovd  as  presented  to  us  the  first 
Question  which  naturally  arises  is,  what  are 
the  rights  of  appellants  In  this  court?  "The 
jmle  is  well  settled  that  a  defendant  in  chan- 
cery cannot,  on  error,  object  to  the  suffi- 
ciency of  complainant's  proof,  when  the  bill 
is  taken  for  confessed."  Ganlt  v.  Hoagland, 
26  lU.  266.  The  rule  thus  announced  has 
never  been  departed  from  by  this  court. 
Therefore  no  qnestlcxn  as  to  the  sufficiency 
«t  the  proof,  to  authorize  the  decree  beIo\^ 
can  be  raised  on  this  a^teaL  Appellants 
stand  In  the  position  of  having  confessed  tbe 
truth  of  every  fact  well  pleaded  In  the  bill. 
Jt  is  true,  the  s\ifflclency  of  the  bill  to  justi- 
ty  the  decree  may  be  questioned  on  error  or 
appeal  by  any  party  thereto,  evMi  after  be- 
ing, .defaulted;  but  that  right  Is  of  no  avail 
to  these  appellants.  It  cannot  b«  seriously 
contended  here  that  the  bill,  on  its  face, 
does  not  show  a  clear  right  to  the  decree 
Tendered  against  them,  viz.  restraining  them 
from  demanding  or  rec^ving  a  certificate. of 
sale  for  complainant's  property.  That  the 
bill  shows  on  its  face  that  the  pretended 
sale  to  Meyer  for  Glos  was  Irregular,  fraudu- 
lent, and  void  cannot  be  denied.  To  bold 
that  a  bidder  at  a  tax  sale  is  entitled  to  a 
certificate  of  purchase  under  the  facts  set 
up  in  this  bill  would  certainly  be  extrax>r- 
dlnary.  As  stated  by  the  master  in  his  re- 
port: "Hie  theory  of  tax  sales  is  that  the 
tax  buyer  will  take  as  sioall  a  portion  of  the 
property  as  Is  equal  in  value  to  the  amount 
of  taxes  due,  and  the  owner  is  entitled  to 
have  a  fair  opi)ortunlty  given  to  tax  buyers 
:to  bid."  Not  only  does  the  bill  taken  as  con- 
fessed show  that  such  an  (Opportunity  was 
not  given  at  the  sale  in  question,  but  the 
master  so  found  from  the  proofs,  bis  finding 
being  approved  by  the  court  It  seems  to  be 
thought  that  appellants  can  question  the  de- 
cree below  because  it  grants  relief  not  strict- 
ly within  the  prayer  of  the  bill.  It  grants 
no  such  relief  against  them.  They  have  no 
interest  in  the  question  as  to  whether  the 
money  paid  into  court  should  be  applied 
in  payment  of  the  taxes  due.  The  public  of- 
ficers are  making  no  complaint  of  the  de- 
cree in  that  regard.  The  public  demand  is 
satisfied  by  it,  and  appellants  have  no  right 
to  complain.'   Their  Interest  In  the  case  ends 


with  the  holding  that  they  acquired  no  right 
at  the  tax  sale.  The  object  of  sales  for  taxes 
is  to  collect  the  tax.  and  not  to  afCord  bid- 
ders an  opi>ortuuity  to  acquire  title  to  prop- 
erty, or  receive  penalties  by  way  of  redemp- 
tion. While  it  is  true  that  the  owner  can- 
not purchase  his  own  property  at  a  tax  sale 
so  as  to  gain  an  advantage  over  others,  or 
In  that  way  escape  the  payment  of  taxes,  if 
he  In  fact  pays  the  tax  In  full,  even  by  bid- 
ding In  the  property,  we  are  unable  to  see 
upon  what  prindple  one  having  no  interest 
in  the  property  or  collection  of  the  tax  can 
complain.  We  entertain  .no  doubt  as  to  the 
correctness  of  the  Judgment  of  the  appellate 
court,  and  It  win  be  afilrmed.    Affirmed. 


MARTIN  et  at.  v. 


(1S6  111.  2T4) 

DUNCAN.i 


(Supreme  Court  of  IllihoU.    Hay  15,  1895.) 

AFFELLATB  JCKISDicTIOX  —  AMOUKT    IN  .CONTKO- 

VBR8T— Attachment  —  Fraodi)t.bmt  Convbt- 

ABOB — CbaTTEL  HoRTOAOB — lK8T|tU0nQSS. 

1.  Uwm  intenplea.  io  on  attachment  suit  the 
value  of  the  chattels  attached,  and  not  the  amount 
of  the  attadment  debt,  constitates  the  amount  in 
controversy. 

2.  Deimdant,  being  the  owner  of  a  stock  of 
goods  in  the  posiession  of  his  brother  as  his  agent, 
gav^  the  brother  a.  bill  of  sale  of  the  goods  and 
took  hack  from  him  an  agreement  to  resell  within 
SO  days.  During  that  time  the  goods  were  at- 
tadied  by  defendant's  creditors.  EM  that,  as 
the  two  instruments  were  in  effect  a  chattel  mort- 
gage, it  was  error  to  charge  that  a  bill  of  sale 
need  not  be  recorded,  and  to  refuse  to  charge 
that  it  was  incumbent  oa  the  brother,  in  order  to 
establish  his  title,  to  show  that  there  had  been  a 
change  in  his  possession  so  that  he  was  no  Icmger 
in  possession  as  agent 

3.  Where  a  sale  from  one  brother  to  another 
la  attacked  by  creditors,  it  is  error  to  refuse  to 
charge  that  while  brotho^  may  deal  with  each  oth- 
er, yet  where  the  parties  to  a  transfer  are  near  rel- 
atives dearer  proof  of  good  faith  is  required  than 
ti-hen  they  are  strangers. 

Error  to  appellate  court,  Second  district 
Attachment  by  George  H.  Martin  and 
Charles  S.  Dennis  against  George  W.  Dun- 
can. There  was  an  interplea  by  Robert  Dun- 
can; The  interpleader  obtained  Judgment, 
which  was  affirmed  by  the  appellate  court. 
4T  111.  App.  84.  Plaintiffs  bring  error.  Re- 
versed. 

Rector  C.  Hltt  and  A.  T.  Lardin,  for  plain- 
tiffs in  error.  Blcbolsoa  &  Seelegr,  for  de- 
fendant In  arrot. 

MAGRUDER,  J.  The  plaintiffs  In  error, 
George  H.  Martin  and  Charles  S.  Dennis, 
partners  under  the  firm  name  of  O.  H.  Mai^ 
tin  &  Co.,  brought  suit  upon  a  claim  of  1322.50 
against  George  W.  Duncan,  and  on  May  28, 
1891,  levied  a  writ  of  attachment  upon  a 
stock  of  goods  In  a  store  in  Ottawa,  as  the 
property  of  George  W.  Duncan.  The  defend- 
ant In  error,  Robert  Duncan,  a  brother  of  the 
debtor,  interpleaded,  under  section  29  of  the 
attachment  act  (1  Starr  &  O.  Ann.  St  p.  322), 

1  Reported  by  Louis  Boisot,  Jr.,  Esq.,  of  th* 
Chicago  bar. 
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and  claimed  to  be  tbe  owner  of  the  gttbds. 
The  evidence  tends  to  show  tbat  tlie  goods  in 
question  were  worth  more  than  $2,000.  A 
trial  was  had  in  the  circuit  court  before  a 
Jury  upon  the  issue  raised  by  the  interplead- 
er, which  resulted  in  verdict  and  Judgment 
for  the  claimant,  the  defendant  in  error  here- 
in. This  Judgment  has  been  affirmed  by  the 
appellate  court,  and  this  writ  of  error  Is  sued 
out  for  the  purpose  of  reviewing  the  Judg- 
ment of  tbe  latter  court 

At  the  October  t«'m,  A.  D.  1894,  a  motion 
to  dismiss  the  writ  of  error  was  made  by  the 
defendant  In  error,  and  allowed.  A  stAse- 
quent  motion  was  made  to  set  aside  tbe  or- 
der dismissing  the  writ  of  error  and.  rein- 
state the  cause.  The  latter  motion  was  re- 
served to  the  hearing  for  further  considera- 
tion. A  majority  of  the  Judges  of  the  appel- 
late court  have  not  given  a  certificate  of  im- 
I»ortance. 

It  Is  claimed  by  defendant  in  error  that  the 
amount  of  the  claim,  to  wit,  $322.50,  for 
which  the  plaintiffs  in  error  levied  the  writ 
of  attachment  in  the  suit  against  George  W. 
Duncan,  is  the  amount  Involved  in  the  con- 
troversy. On  the  other  hand.  It  Is  claimed 
by  the  plaiotifts  In  error  that  the  controversy 
here  is  not  between  the  plaintlfFs  in  the  suit 
and  their  debtor,  George  W.  Duncan,  but  be- 
tween the  plaintiffs  and  Robert  Duncan,  as 
to  whether  the  property  levied  upon  is  owned 
by  Robert  Duncan  or  by  George  W.  Duncan, 
and  that,  therefore,  the  amount  involved  is 
the  value  of  the  property,  which  is  shown  by 
the  evidence  to  be  more  than  $1,000,  We  are 
inclined  to  thinly  that  the  plaintiffs  In  error 
are  right  In  their  contention,  in  view  of  the 
decision  of  this  court  in  Cummins  v.  H(rime8, 
107  111.  552.  In  the  latter  case  the  plaintiffs, 
holders  of  a  chatty  mortgage  given  to  se- 
cure about  $500,  replevied  the  mort^jAged 
property  from  tbe  sheriff,  who  bad  levied  an 
execution  upon  It  for  $722,  and  costs.  In  fa- 
vor of  certain  creditors.  In  the  trial  court 
the  Issues  were  found  tat  the  plaintiffs,  the 
mortgagees,  and  an  appeal  was  taken  to  the 
appellate  court  by  the  sheriff  in  tbe  interest 
of  the  creditors.  This  court  held  in  that  case 
that  its  Jurisdiction  did  not  depend  upon  tbe 
amounts  of  the  claims  of  the  mortgagees  and 
execution  creditors,  whether  considered  sepa- 
rately or  In  the  aggregate,  but  upon  the  value 
of  the  property  replevied,  which  exceeded  the 
sum  of  $1,000.  We  see  no  substantial  differ- 
ence between  tbe  case  cited  and  the  case  at 
bar.  In  tbe  Cummins  Case,  the  property  was 
levied  upon  by  execution  creditors;  here  it  is 
levied  upon  by  attaching  creditors.  There  it 
was  replevied  by  the  mortgagee  in  a  chattel 
mortgage;  here  It  Is  claimed  by  a  third  party, 
interpleading  for  the  purpose  of  establishing 
his  claim.  Where  any  person  other  than  the 
defendant,  claiming  the  attached  property, 
interpleads,  under  section  29  of  the  attach- 
ment act,  the  court  directs  "a  Jury  to  be  tm- 
paneled  to  inquire  into  the  right  of  property." 
In  such  a  proceeding,  the  issue  being  a^  to 


the  ownership  of  the  property  attached,  and 
not  as  to  the  Indebtedness  of  the  attachment 
debtor  to  the  plaintiffs  in  the  suit.  It  would 
seem  that  the  amount  Involved  would  be  the 
value  of  the  property  attached,  and  not  the 
amount  of  the  claim  sued  upon.  As  such 
value  exceeds  $1,000  in  the  present  case,  we 
think  that  we  have  Jurisdiction  to  ent»*tain 
the  writ  of  etron  The  order  dismissing  the 
writ  will,  therefore,  be  set  aside,  and  the 
cause  Is  reinstated. 

Coming  to  the  merits  of  the  case,  we  think 
that  there  was  such  errae  In  the  giving  and 
refusal  of  instructions  as  requires  a  reversal 
of  the  Judgment  It  will  first  be  necessary  to 
notice  some  of  the  facts  which  the  evidence 
tends  to  establish,  and  to  which  the  instruc- 
tions, as  given  and  as  refused,  w£re  Intended 
to  apply.  George  W.  Duncan,  against  whom 
the  suit  was  brought  lived  In  Dixon,  and  bad 
two  stores,  one  in  Dixon  and  one  in  Ottawa. 
His  brother,  Robert  Duncan,  the  defendant 
In  error,  lived  in  Ottawa,  and  managed  the 
store  In  the  latter  place  from  September,  1888, 
down  to  May  16,  1891,  when  the  transfer 
hereinafter  mentioned  Is  alleged  to  have  been 
made.  The  defendant  In  error,  in  the  man- 
agement of  the  Ottawa  store  for  his  brother, 
George,  sold  goods^  handled  tbe  money,  made 
deposits,  paid  for  goods,  paid  bills  by  checks, 
took  out  Insurance,  had  no  derk,  kept  such 
books  as  were  k^t  and  had  an  agreement 
that  he  was  to  receive  for  his  services  $25 
per  month  and  his  board.  Gewge  Duncan 
came  to  Ottawa  <nly  occasionally,  although 
the  store  was  run  In  his  name  and  adver- 
tised OS  his,  and  the  stock  levied  upon  is 
conceded  to  have  been  his  until  May  16, 189L 
Up  to  that  date  Robert  Duncan  was  merely 
the  agent  and  representative  of  his  brother, 
George,  and  his  possession  was,  until  then, 
the  possession  of  Georga  On  May  16,  1891, 
George  executed  to  Robert  a  bill  of  sale  grant- 
ing, bargaining,  and  selling  to  the  latter,  tot 
an  expi-essed  consideration  of  $2,130.96,  the 
stock  of  goods  in  the  store  at  Ottawa.  At 
the  same  time,  an  agreement  was  executed 
by  Robert  Duncan  by  which  he  agreed  to 
resell  the  said  stock  of  goods  to  George. Dun- 
can, upon  the  payment  of  $2,130.95  within 
30  days,  together  with  expenses  and  salary 
in  the  meantime;  Robert  keeping  account  of 
goods  bought  and  sold,  moneys  collected,  and 
expenses  incurred,  and  accounting  to  George. 
The  testimony  of  defendant  in  error  tends 
to  show  that  his  brother,  George,  owed  him 
the  amount  named  in  the  instrument  of  trans- 
fer for  money  loaned  and  for  unpaid  salary. 

In  the  first  place,  the  bill  of  sale  and  tbe 
agreement  being  executed  at  the  same  time; 
constituted  a  chattel  mortgage.  There  was 
no  absolute  sale  of  the  goods  to  defendant  in 
error,  but  only  a  conditional  sale,  such  as  is 
ordinarily  evidenced  by  a  chattel  mortgage, — 
a  pledge  of  the  goods  for  the  security  of  a 
specified  amount  to  be  paid  within  a  specified 
time.  In  its  instructions  to  the  Jury  the  trial 
court   treated  the   InBtrument  executed   by 
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<}«orge  Dimcaii  to  defendant  In  error  as  an 
absolute  bill  of  sale,  and  told  them  that,  If 
they  believed  from  the  evidence  that  there 
was  a  bona  fide  purchase  and  delivery  of  the 
goods  by  George  to  Robert,  the  latter  would 
have  a  good  and  valid  title  to  them  as  against 
any  subsequent  attachment  lien  or  claim.  We 
are  inclined  to  regard  the  inBtructlons  as  er- 
roneous in  this  respect.  The  interest  of  a 
mortgagor  in  mortgaged  chattels  may  be  at- 
tached or  levied  upon,  subject  to  the  mortp 
gage.  Dnrfee  ▼.  Grinnell,  69  lU.  S71;  Gaar 
V.  Hurd,  92  III.  315.  Here  the  trrlt  of  attach- 
ment was  levied  on  May  28, 1891,  befcse  the 
lapse  of  the  30  days  limited  for  the  i>ayment 
of  the  debt  secured,  and  before  condition 
broken,  so  that  the  title  of  the  mortgagee  was 
yet  only  a  defeasible  one.  In  the  instructions 
given,  the  court  treated  the  bill  of  sale  as  a 
separate  and  ind^>endent  instrument,  entire- 
ly apart  from  its  connection  with  the  agree- 
ments, and,  in  refusing  some  of  the  instruc- 
tions asked  by  plaintiffs  in  error,  declined  to 
present  to  the  jury  any  consideration  of  the 
two  instruments,  as  related  to  each  other. 
Treating  the  bill  of  sale  as  an  absolute  trans- 
fer, one  of  the  instructions  told  the  Jury  that 
it  is  not  necessary  to  acknowledge  and  record 
a  bill  of  sale.  This  Is  true,  but  it  was  a  mis- 
leading statement,  under  the  facts  of  this 
■case.  If  we  are  correct  in  regarding  the  bill 
of  sale  and  ag^reement,  considered  together, 
as  a  mortgage  security,  then  it  is  not  true 
that  acknowledgment  and  recoi'dlng  were  un- 
necessary. Where  the  possession  of  goods 
-covered  by  a  chattel  mortgage  remains  with 
the  mortgagor,  want  of  acknowledgment  and 
failure  to  record  make  the  mortgage  void  as 
to  attaching  creditors.  It  is  otherwise  where 
the  mortgagee  takes  possession  of  the  mort- 
gaged property  before  levy  or  attachment  by 
other  creditors.  It  was,  therefore,  important 
in  this  case,  as  sustaining  the  validity  of  the 
transfer  to  defendant  in  error,  to  show  that 
he  was  in  possession  when  the  property  was 
attached,— that  there  bad  been  a  change  of 
possession.  Up  to  May  16th  defendant  in  er- 
ror had  been  in  possession  as  agent  of  his 
brother,  and  If,  on  >Iay  28th,  he  was  in  pos- 
session for  himself,  the  change  in  the  charac- 
ter of  the  possession  should  have  been  indi- 
-cated  by  such  outward,  open,  actual,  and  vis- 
ible signs  as  could  be  seen  and  known  to  the 
public,  or  persons  dealing  with  the  goods. 
Claflin  V.  Kosenberg,  42  Ma  439.  Instruc- 
tions to  this  effect,  asked  for  the  plaintiffs 
below,  were  refused.  When  the  known  and 
prerlonsly  recognized  agent  of  an  alleged  ven- 
dor remains  in  possession,  the  appearance  to 
the  world  is  the  same  as  though  the  vendor 
himself  remained  in  possession,  unless  there 
are  substantial  and  visible  signs  of  a  change 
of  title.  Flanagan  v.  Wood,  33  Vt  332,  The 
court  below  was  also  asked,  in  behalf  of 
plaintiffs,  to  instruct  the  jury  that,  while  it  is 
not  unlawful  for  brothers  to  deal  with  each 
other,  yet  where  the  parties  to  a  transfer  are 
xiear  relatives,  clearer  and  more  convincing 


proof  Is  required  of  the  good  faith  of  the 
transaction  than  where  they  are  strangers. 
We  can  see  no  good  reason  why  this  Instruc- 
tion should  not  have  been  given.  The  fact  of  * 
relationship  is  a  circumstance  to  excite  sus- 
picion, though  not  in  Itself  proof  of  fraud. 
Wightman  v.  Hart,  87  lU.  123;  Bank  v.  Mill- 
er, 153  HI.  244,  38  N.  E.  107&  In  case  of  a 
conveyance  by  an  insolvent  debtor,  if  a  near 
relationship  exists  between  the  grantor  and 
grantee,  "more  vigilant  and  jealous  scrutiny 
will  be  excited,  and  dearer  and  more  con- 
vincing proof  required,  than  when  the  trans- 
action is  between  strangers."  Lehman,  Durr 
&  Ca  y.  Greenhut,  88  Ala.  478,  7  South.  299. 
For  the  reasons  stated,  the  judgments  of  the 
appellate  and  circuit  courts  are  reversed,  and 
the  cause  is  remanded  to  the  circuit  court  for 
further  proceedings  in  accordance  with  the 
views  herein  expressed.  Reversed  and  re- 
manded. 

(166  111.  98) 

ILLINOIS  CENT.  R.  CO.  v.  GITT  OF  CHI- 
CAGO (No.  85.)  i 
(Supreme  Court  of  lilinois.    Nov.  27, 1894.)* 
Eminbkt  Domais— Extension  ov  Street  across 
Railboad — Evideuce — Cohpensatios. 

1.  Rev.  St  1893,  c.  24,  art  5,  §  1.  par.  89, 
which  declares  that  the  dty  council  shall  have 
power  by  condenmation  or  otherwise  to  extend 
any  street  over  or  across  any  railroad  track,  right 
of  way,  or  land  of  any  railroad  company,"  au- 
thorizes the  extension  of  streets  aoroBS  land  used 
as  a  "railroad  yard."  Illin<ri8  Cent  E.  -Co.  v. 
City  of  Chicago,  30  N.  E.  1044,  141  lU.  586, 
followed. 

2.  Where  extension  of  a  street  Is  made  across 
a  railroad  right  of  way  200  feet  wide^  of  which 
only  60  feet  is  occupied  by  tracks,  it  is  error  to  ex- 
clnde  evidence  of  the  value  to  the  railroad  com- 
pany of  the  residue  of  the  land  for  the  puiposo 
of  erecting  thereon  permanent  stmctares  for 
railroad  purposra  other  than  tracks,  unce  the  use 
of  the  land  for  the  street  will  necessarily  exclude 
its  use  for  sudi  structnres.  Magruder,  Wilkin, 
and  Phillips,  JJ.,  dissenting. 

Appeal  from  superior  court,  (Took  county; 
Theodore  Brentano,  Judge. 

Condemnation  proceedings  by  the  city  of 
Chicago  against  the  Illinois  Central  Rail- 
road Company.  There  was  judgment  of  con- 
demnation.  Defendant  appeals.    Reversed. 

This  proceeding  was  instituted  by  the  city 
of  Chicago -in  the  superior  court  of  Cook 
coimty  for  the  ascertainment  of  the  compen- 
sation and  damages  due  to  the  Illinois  Cen- 
tral Railroad  Company  for  the  land  taken  or 
damaged  In  opening  and  extending  Eighty- 
Second  street  and  Ninetieth  street  across  its 
railroad  tracks  and  right  of  way.  The  com- 
pany entered  its  motion  to  dismiss  the  pro- 
ceeding on  the  ground  that  the  parts  of  the 
right  of  way  prc^>osed  to  be  condemned  are 
parts  of  the  continuous  line  of  the  railroad, 
and  that  the  streets  will  extend  acroes  the 
railroad  and  the  railroad  yard,  and  so  Impair 
the  usefulness  of  the  railroad  that  it  could 

1  Reported  by  Lonii  Boisot  Jr.,  Esq.,  of  the 
Chicago  bar. 
>  Rehearing  denied  June  16,  1895. 
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not  carry  on  and  perform  Its  duties  as  a 
common  carrier.  In  support  of  this  motion 
it  offered  to  introduce  in  evidence  the  tes- 
timony befcnre  that  time  taken  in  certain 
causes  wherein  the  company  and  the  city 
were  partiea  No  objection  to  the  evidence 
on  account  of  Its  form,  or  because  it  v/aa 
secondary,  was  raised,  but  its  Introduction 
was  resisted  by  the  city  on  the  sole  ground 
that  it  was  irrelevant;  and  on  that  ground 
It  was  excluded,  and  the  motion  overruled. 
Another  ground  set  up  in  the  motion  to  dis- 
miss was  that  the  extension  of  the  street 
8  cross  the  yard  and  tracks  of  the  company 
was  without  authority  in  law,  and  in  viola- 
tion of  the  charter  of  the  company,  and  of 
the  constitDtion  and  laws  of  the  United 
States.  A  trial  by  Jury  was  waived,  and  the 
cause  heard  by  the  court;  and  a  Judgment 
rendered  awarding  one  dollar  to  the  com- 
pany as  Juet  compensation;  and  from  that 
Judgment  the  company  prosecutes  this  ap- 
peal. 

It  appeared  from  the  evidence  that  the 
right  of  way  of  the  company  was  200  feet 
in  width,  and  the  atteeta  proposed  to  be 
opened  each  66  feet  wide;  that  only  about 
60  feet  of  the  200-foot  strip  was  occupied 
and  takea  up  by  the  railroad  tracks,  and 
that  tben  were  left  wholly  unoccupied  a 
strip  50  feet  wide  west  of  the  tracks,  a 
strip  30  feet  wide  east  of  the  tracks,  and  a 
strip  66  feet  wide  between  the  fourth  and 
fifth  tracks.  It  was  proposed  to  prove  by 
the  witness  L.  H.  Peirce  the  value  to  the 
jailroad  company  of  these  unoccupied  strips 
of  land  for  the  pmT)ofle  of  erecting  thereon 
permanent  structures  for  railroad  purposes 
and  uses  other  than  tracks.  And  the  wit- 
ness L.  P.  Morehonse  was  offered  to  prove 
^hat  he  had  been  for  a  long  time  in  the  em- 
ployment of  the  company;  that  he  was  a 
man  of  great  experience  in  railroad  matters; 
that  the  parts  of  the  right  of  way  embraced 
within  the  lines  of  the  right  of  way,  and  not 
occupied  by  tracks,  and  lying  to  the  east 
and  to  the  west  of  the  tracks  are  adapted 
\io  the  construction  and  maintenance  of  dif- 
ferent kinds  of  structures  for  railroad  pur- 
I>oses  other  than  railroad  tracks,  and  are 
available  for  such  purposes;  and  that  the  use 
of  those  particular  p&rta  of  the  land  for 
i.treets  will  necessarily  exclude  and  prevent 
their  use  for  those  purposes  and  for  such 
istructures  as  are  commonly  used  by  railroad 
companies  in  the  operation  and  managemmt 
of  their  roads.  And  it  was  also  proposed 
to  show  by  said  witness  the  value  of  said 
strips  of  land  for  grain  elevators,  or  for 
warehouses,  or  for  depots,  or  for  other  such 
Htructures  for  railroad  purposes,  the  erec- 
tion of  which  upon  the  grounds  would  ren- 
tier their  use  for  streets  Impossible;  and  to 
jhow  that  they  are  adapted  to  such  railroad 
uses  as  are  inconsistent  with  th^r  use  as 
rtreets,  and  hence  that  the  company  is  de- 
<>rlved  of  their  use;  and  also  to  show  the 
ralue  of  said  lands  for  the  purposes  of  erect- 


ing thereon  the  aforesaid  structures  for 
railroad  uses.  To  the  introduction  of  all  and 
every  of  this  evidence,  the  city  objected,  and, 
the  objections  being  sustained,  the  company 
duly  excepted. 

In  connection  with  this  proposed  evidence, 
the  appellant  requested  the  court  to  hold 
the  following  proposition  of  law:  "Second. 
That  wliere  II  appears  from  the  evidence  that 
the  use  of  said  land  (»  right  of  way,  or  any 
part  thereof,  for  the  purposes  of  the  street, 
win  wholly  exclude  said  company  from  the 
erection  and  use  thereon  of  such  houses, 
structures,  and  improvements  other  than  rail- 
road tradu  which  said  company  might  now 
or  might  at  any  time  hereafter  desire  to 
erect  and  use  for  the  purposes  of  its  railroad 
business,  then  the  Court  will  also  assess  as 
damages  such  sum  as  shall  equal  the  value 
of  such  land  to  said  company  for  the  erec- 
tion and  use  of  such  structures."  But  the 
court  refused  to  hold  said  proposition  of  law, 
to  which  action  of  the  court  the  appellant 
duly  excepted. 

C.  v.  Gwln  and  Sidney  F.  Andrews,  for  ap- 
pellant. John  a  MUler  and  Charles  C.  Gil- 
bert, for  appdlee. 

BAKER,  J.  The  case  of  lUinols  Cent  R. 
Co.  V.  City  of  Chicago,  141  111.  586,  30  N.  E. 
1044,  In  which  the  same  extension  of  these 
streets  was  Involved,  fully  sustains  the  ruling 
of  the  court  below  in  denying  the  motion  ot 
appellant  to  dismiss  the  proceeding.  In  that 
case,  among  other  things,  it  was  said:  "So 
far  as  the  extension  of  Eighty-Second  and 
Ninetieth  streets  is  concerned,  the  langruage 
of  paragraph  89  is  broad  enough  to  authorize 
the  extension  across  the  railroad  'yard,'  as 
well  as  across  the  tracks  or  right  ot  way." 
And,  since  the  motion  to  dismiss  was  inad- 
visedly filed,  it  necessarily  follows  that  all 
evidence  offered  In  support  of  It  was  properly 
excluded. 

The  exclusion  of  the  offered  testimony  of 
the  witnesses  Peirce  and  Morehouse  presents 
a  more  troublesome  qnesticm.  When  the 
streets  are  extended  across  the  right  of  way, 
the  city  will  not  have  the  exclusive  use  of 
those  parts  of  it  within  the  lines  of  the 
streets  where  no  tracks  are  laid.  Its  rights 
over  those  parts  will  be  no  greater  than  its 
rights  are  in  respect  to  the  parts  where  the 
tracks  are  laid.  The  company  may  still  go 
on,  notwithstanding  the  extensions  of  the 
streets,  and  put  down  additional  tracks  upon 
the  now  unoccupied  parts  of  the  right  of  way, 
or  use  such  parts  tor  any  other  railroad  pur- 
poses that  would  be  consistent  with  a  Joint 
use  by  Itself  and  the  city.  But  at  the  same 
time  the  fact  that  such  parts  were  used  for 
public  streets  would  necessarily  prevent  their 
being  used  for  erecting  thereon  depots,  ware- 
houses, grain  elevators,  or  any  like  struc- 
tures for  railroad  purposes.  And  there  can 
be  no  question  but  that  the  Company,  under 
Its  charter,  has  the  right  to  locate  upon  the 
parts  of  Its  right  of  way  sought  to  be  taken 
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for  the  streets  not  only  Btmcturee  sncb  as- 
are  mentioned  aboye^  bat  any  "other  build- 
ings neceesary  for  the  construction,  complet- 
ing, altering,  maintaining,  preserving,  and 
complete  operation"  of  Its  railroad.  Laws 
1851,  p.  ei,  i  8.  Tbe  extension  of  the  streets 
across  the  right  of  way,  then,  depriyes  the 
company  in  part  of  Its  property  rights  in  re- 
spect to  portions  of  tbe  land  within  the  lines 
of  the  streets.  The  CMistltution  of  the  state 
provides  that  "private  property  shall  not  be 
taken  or  damaged  for  public  use  without  Just 
compensation."  In  Rlgney  t.  City  of  Chl- 
cagOi  102  111.  84,  this  court  said:  "Property, 
in  Its  ^proprlate  sense,  means  that  dominion 
or  indefinite  right  of  use  and  disposition 
which  one  may  lawfully  exercise  over  par- 
ticular things  or  subjects,  and  generally  to 
tbe  exclusion  of  all  others,  and  doubtless  this 
is  substantially  the  sense  In  which  It  Is  used 
in  tbe  constitution."  It  is  to  be  noted  that 
tbe  lands  here  sought  to  be  condemned  for 
the  streets  are  devoted  to  a  special  use,  and 
therefore  have  no  market  value.  In  Lake 
Sbom  &  M.  &  Ry.  Co.  t.  Chicago  &  W.  L  B. 
Co.,  100  lU.  21,  we  said  that,  although  tbe 
right  of  way  Is  limited  to  the  use  of  the  land 
for  tbe  construction,  maintenance,  and  opera- 
tion of  a  railroad  upon  It,  yet  this  limited  use 
is  property,  and  as  much  so  as  If  the  use  were 
an  absolute  one;  and  further  said  that  the 
land  was  devoted  to  a  special  use,  and  that 
estimates  of  its  value  with  reference  to  such 
use  by  those  competent  to  speak  in  that  re- 
gard should  have  been  received.  In  Rail- 
road Co.  T.  Klrby,  104  lU.  345,  It  was  said 
that  the  value  of  land  consists  in  its  fitness 
for  use,  present  or  future,  and  that  before  it 
can  be  taken  for  public  Qse  the  owner  must 
bare  Just  compensation.  In  Railroad  Co.  ▼. 
Jacobs,  110  111.  414.  it  was  held,  citing  Has- 
1am  V.  Railroad  Co.,  64  111.  3S3,  that  refer- 
ence may  be  bad  not  merdy  to  the  uses  to 
which  the  land  ia  actually  applied,  but  that 
Its  capacities  may  also  be  taken  into  con- 
sideration. In  Johnson  v.  Railroad  Co.,  Ill 
111.  413,  the  rule  was  formulated  by  the  late 
Chief  Justice  Scholfield  thus:  "If  property 
has  a  special  value,  from  whatever  cause, 
that  special  value  belongs  to  the  owner  of  the 
property,  and  he  Is  entitled  to  be  paid  it  by 
the  party  seeking  condemnation.  In  deter* 
mining  the  value  of  real  property  In  such 
cases  to  the  owner,  witnesses  may  give  their 
opinions,  and  any  special  circumstances  upon 
which  those  opinions  are  founded,  for  what 
tbey  are  worth."  In  Dupuls  v.  Railway  Co., 
115  lU.  97,  3  N..S}.  720,  this  court  held  that  if 
lands  are  devoted  to  some  particular  use,  and 
in  consequence  of  such  use  have  an  intrinsic 
value,  the  owner.  In  order  to  get  Just  compen- 
sation, Is  entitled  to  receive  whatever  they 
are  worth  for  the  use  or  purpose  to  which 
they  may  be  devoted.  And  In  Railway  Co, 
▼.  Moora.  124  lU.  328.  15  N.  B.  764,  it  was 
held  that  if  the  fact  that  tbe  lots  there  in 
question  were  located  with  a  frontage. on  the 
river,  at  a  place  where  they  could  at  some 


future  time,  when  demanded,  be  made  availa- 
ble as  dock  property,  enhanced  their  present 
value,  then  such  fact  would  be  competent 
and  proper  to  be  shown,  and  be  considered  by 
the  Jury  In  estimating  the  damages.  And  It 
was  there  said  that  It  can  make  no  difference 
that  there  might  be  no  present  demand  for 
docks  upon  these  lands.  The  logic  of  the 
law  and  of  our  former  decisions  leads  Irre- 
sistibly to  the  conclusion  that  In  tbe  case  at 
bar  the  trial  court  erred  In  excluding  tbe 
proffered  testimony  of  the  witnesses  Peirce 
and  Morefaonse.  And  see,  in  this  connection, 
the  late  case  of  Lake  Shore  &  M,  S.  Ry,  Co.  ▼.' 
aty  of  Chicago,'  151  lU.  359,  37  N.  B.  880. 

It  is  urged  that  when  it  is  considered  that 
the  strips  of  ground  sought  to  be  c<«demned 
for  the  streets  are  but  parts  of  the  continuous 
right  of  way  of  the  railroad  company,  it  is. 
apparent  that  the  evidence  sought  to  be  intro- 
duced was  clearly  fictitious  and  speculative. 
We  do  not  see  how  We  could  arrive  at  any 
such  conclusion  as  vaaiXer  of  law.  If  the 
parts  of  the  land  not  occupied  by  tracks  and 
proposed  to  be  taken  for  tbe  streets  are  but 
portions  of  the  continuous  right  of  way  of 
the  company  Within  the  limits  of  the  city,  and 
are  no  betto:  adapted  on  account  of  particu- 
lar locality,  or  from  other  causes,  for  depots, 
warehouses,  engine  houses,  sbojM,  or  other 
structures  for  taUroad  purposes,  than  are 
the  other  unoccupied  parts  of  the  contlnnons 
right  of  way,  then  that  presents  a  question  of 
fact,  and  Is  a  matter  for  the  consideration  of 
the  jury  or  trial  court  in  determining  the 
amount  of  the  compensation  or  damages.  As 
we  understand  tbe  second  proposition  of  law 
that  was  tendered  by  appellant,  It  Involves 
the  same  question  that  arose  In  regard  to  the 
evidence  of  Peirce  and  Morehouse.  This  be- 
ing so.  It  was  error  to  refuse  to  hold  tbe  same. 

Other  objections  are  raised  by  appellant  to 
the  judgment  and  to  the  rulings  of  the  trial 
court  but  like  objections  have  been  overruled 
by  this  court  in  numerous  recent  cases,  and 
it  is  not  deemed  necessary  to  restate  the 
grounds  of  those  decisions.  It  Is  not  consid- 
ered that  anything  held  In  this  case  is  In  con- 
flict with  the  decisions  of  this  court  In  Chica- 
go &  N.  W.  Ry.  Ca  v.  aty  of  Chicago,  140 
IlL  309,  29  N.  B.  1100,  and  subsequent  cases 
of  like  character.  For  tbe  errors  indicated 
herein,  the  Judgment  of  the  superior  court  is 
reversed,  and  tbe  cause  remanded.  Reversed 
and  remanded. 

WILKIN  and  PHILLIPS,  XT.,  dissent 

ICAORUDBB,  J.  I  dissent  from  this  opin- 
ion. It  Is  IncoilBlstent  with  tbe  recent  decis- 
ions of  this  court  adopted  after  mature  re- 
flection, known  as  the  "Grade  Crossing 
Gases,"  In  my  opinion,  every  railroad  com- 
pany takes  Its  charter  and  Its  right  to  lay 
tracks,  or  to  have  a  right  of  way  at  all,  sub- 
ject to  the  right  of  the  people  to  extend  their 
streets  and  highways  across  such  tracks  and 
right  of  way. 
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(156  III.  112) 

ILLINOIS  CENT.  R.  CO.  t.  CITT  OF 

CmOAGO.  (No.4a)» 

(Supreme  Conrt  of  Illinois.    Not.  27,  1894.) 

Appeal  from  drcoit  conrt.  Cook  county:  Frank 
Baker,  Judge. 

C.  V.  Gwin  and  S.  F.  Andrews  (James  Fent- 
ress, of  counsel),  tor  appellant.  Harry  Rubens, 
John  S.  Miller,  and  Charles  C.  Gilbert,  for  ap- 
pellee. 

BAKER,  J.  This  was  a  proceeding  by  the 
city  of  Chicago,  in  the  Cook  drcult  court,  for  the 
ascertainment  of  the  compensation  and  damages 
doe  to  the  Illinois  (Central  Railroad  Company 
for  the  land  and  property  taken  or  damaged  in 
the  oi>ening  and  extension  of  Seventy-Second 
street  and  Sev^ity-Ninth  street  across  the  land 
and  railroad  of  said  company.  By  stipalation  it 
was  a^ed  that  the  questicxis  in  regard  to  the 
extension  of  both  streets,  inasmuch  as  they  were 
exactly  alike,  should  be  tried  as  one  cause.  The 
questions  inTolved  m  this  appeal  are  snbstantial- 
g  the  same  as  those  inyolved  in  the  case  of 
Illinois  Cent  R.  Co.  v.  City  of  Chicago.  41 
N.  E.  45  (appeal  from  the  superior  court  of 
Cook  county).  For  the  reasons  stated  in  the  opin- 
ion filed  in  that  cose,  the  judgment  herein  of  the 
circuit  court  is  reversed,  and  the  cause  is  remand- 
ed.   Reversed  and  remanded. 

WILKIN  and  PHILLIPS,  JJ.,  dissent 

MAGRUDER,  J.,  dissents  for  the  reasons 
stated  in  tiie  dissent  to  the  opinion  this  day  filed. 


(Ifi6  111.  X) 

WEARS  COMMISSION  CO.  t.  DRULBY 

et  al.i 

(Snpreme  tvourt  of  Illinois.    Jan.  15,  1895.)* 

Grounds  »ob  Attachment  —  Fradddlbkt  Cox- 

TBTANOB — JUDOMENT  AGAINST  EXKOOTOR— Re- 

TiKW  ON  Appeal— Harmless  Ekrok. 

1.  The  statute  allowing  attachments  where 
a  debtor  has  fraudulently  conveved  or  assigned 
his  effects  so  as  to  hinder  and  delay  his  credit- 
ors, does  not  authorize  attadunents  where  the 
detrtor  has,  without  frandnlent  intent  made  a 
conveyance  whidi  is  only  constructively  fraudu- 
lent.   64  111.  App.  391. 

2.  Tlie  administrator  of  an  insolvent  decedent 
cannot  question  on  appeal  the  validity  of  a  judg- 
ment against  him  in  nis  representative  capacity 
on  a  debt  whidi  has  been  allowed  without  ob- 
jection by  the  probate  court,  since  such  judgment 
adds  nothing  to  his  obligation. 

Appeal  from  appellate  court.  First  district. 

Attachment  by  the  Weare  Commission 
Company  against  William  M.  Druley  and  Al- 
bert A.  Druley.  PlaintifC  obtained  Judgment 
for  Ita  debt,  but  the  attachment  was  dis- 
solved. This  Judgment  was  affirmed  by  the 
appellate  court  (54  111.  App.  391),  and  the 
plaintiff  appeals.    Affirmed. 

Osborne  Bros.  &  Burgett,  for  appellant 
W.  S.  Coy,  J.  H.  Breckenrldge,  and  Geo.  S. 
House,  tmc  appellees. 

BAILEY,  J.  On  the  3d  day  of  September, 
1890,  the  Weare  Commission  Company  com- 
menced its  suit  in  assumpsit,  by  attachment, 
as  against  William  M.  Druley  and  Albert  A. 

1  Reported  by  Louis  Boisot  Jr.,  Esq.,  of  the 
Chicago  bar. 
s  Rehearing  denied  June  15,  1895. 


Druley.  The  grounds  for  tlte  attachment,  as 
stated  In  the  affidavit,  were:  (1)  That  the 
defendants  had,  within  two  yeors  then  last 
passed,  fraudulently  conveyed  or  assigned 
their  effects,  or  part  thereof,  so  as  to  hinder 
and  delay  their  creditws;  (2>  that  they  bad, 
within  two  years  last  past,  fraudulently  con- 
cealed or  disposed  of  their  property  so  as  to 
hinder  and  delay  their  creditors;  and  (3) 
that  they  were  about  fraudulently  to  conceal 
or  dispose  of  their  property  or  effects  so  as 
to  hinder  and  dday  their  creditors.  William 
M.  Druley,  at  the  date  of  the  writ,  was  In 
his  last  Illness,  and  on.  September  5,  1890, 
which  was  two  days  thereafter,  he  died.  It 
appears  from  the  return  to  the  writ  that  the 
sheriff,  on  S^ember  5, 1890,  the  day  of  Wil- 
liam M.  Dmley's  death,  attached  a  tract  of 
land  in  (Dock  county,  containing  two  acres, 
the  land  then  being,  or  shortly  inrior  to  the 
date  of  the  writ  having  been,  the  individual 
property  of  William  M.  Druley,  and  that  aft- 
er his  death,  the  sheriff  also  summoned  cer- 
tain insurance  companies,  who,  as  It  was 
claimed,  were  then  Indebted  to  WHllam  M. 
Druley  Individually,  as  garnishees.  No  per- 
sonal service  of  the  attachment  writ  was 
had  on  either  of  the  defendants.  The  plain- 
tiff, in  Its  original  dedaratlon,  declared 
against  the  defendants  as  copartners  under 
the  firm  name  of  Druley  Bros.,  upon  six 
promissory  notes  payable  to  the  order  of  the 
plaintiff,— two  for  $2^500  each,  and  one  for 
$1,000,— signed  by  Druley  Bros.,  and  by  Wil- 
liam M.  Druley  Individually.  On  the  17th 
day  of  October,  1890,  Albert  A.  Druley  en- 
tered a  special  appearance,  and  suggested  on 
the  record  the  death  of  William  M.  Druley, 
and  also  filed  his  affidavit,  stating,  in  sub- 
stance, that  the  firm  of  Druley  Bros,  was 
composed  of  William  M.  Druley  and  the  af- 
fiant and  was  formed  for  the  purpose  of 
carrying  on  a  grain  trade  or  business  in  Will 
county;  that  William  M.  Druley,  at  the  time 
of  bis  death,  was  a  resident  of  Cook  county, 
the  affiant  being  a  resident  of  Will  county; 
that  neither  had  been  served  with  process, 
and  that  no  property,  rights,  or  credits  be- 
longing to  the  affiant,  or  in  which  he  bad 
any  Interest  had  been  attached  under  the  at- 
tachment writ  directed  to  the  sheriff  of  Cook 
county;  that  neither  the  affiant  nor  the  late 
firm  of  Druley  Bros,  had  any  property  la 
Cook  county;  and  that  all  the  property, 
tights,  and  credits  seized  under  the  writ 
were  the  individual  property  of  William  M. 
Druley.  Upon  this  affidavit,  Albert  A.  Dru- 
ley moved  to  dismiss,  and  quash  the  writ 
of  attachment  This  motion  was  overruled 
by  the  court,  and  at  the  same  time  the  plain- 
tiff discontinued  Its  suit  as  to  Albert  A.  Dru- 
ley, and  by  leave  of  the  court  amended  all 
the  papers  and  proceeding  In  the  cause  by 
striking. out  the  words,  "copartners  as  Dru- 
ley Brothers,"  wherever  they  occurred.  It 
was  also  ordered  that  Mary  A.  Druley,  the 
administratrix  of  the  estate  of  William  M. 
Druley,  deceased,  be  substituted  as  defend- 
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ant  In  place  of  her  Intestate,  and  also  that 
Jesae  Druley  and  Ralph  Dniley,  the  heirs 
at  law  of  William  M.  Dmley,  be  made  par- 
tlea  to  the  attachment  issue  only,  and  be 
summoned  as  such.  The  plaintiff  also,  by 
leave  of  the  court,  filed  a  new  affidavit  in 
attachment,  setting  up  the  indebtedness  sued 
for  as  being  from  William  M.  Druley,  in  bis 
lifetime,  to  the  plaintlil,  and  since  bis  death 
as  being  due  and  owing  from  bis  administra- 
trix to  the  plaintiff,  and  setting  up,  as  against 
William  Droley  indlTldually,  the  same 
grounds  for  an  attachment  alleged  In  the 
original  affidavit  The  administratrix  aft- 
erwards appeared  specially,  and  moved  the 
court  to  quash  the  attachment,  which  motion 
was  overruled.  Summons  having  been 
■erved  on  her,  she  appeared  generally,  and 
filed  a  plea  of  non  assumpsit,  and  certain 
special  pleas  to  tlie  declaration,  and  also  a 
plea  traversing  the  affidavit  for  attachment 
Issues  being  formed  on  these  pleas,  a  trial 
was  had  before  the  court  and  a  jury,  at 
which  the  court  after  the  evidence  had  been 
beard,  instructed  the  Jury  to  find  the  issues 
formed  by  the  plea  traversing  the  attachment 
afi!ldavlt  in  favor  of  the  defendant  The  Ju- 
ry thereupon  returned  their  verdict  finding 
the  Issues  upon  tho  merits  of  the  action  in 
favor  of  the  plaintiff,  and  assessing  the  plaln- 
tUTs  damages  at  $13,600,  and  finding  the  Is- 
sues upon  the  attachment  affidavit  In  favor 
of  tbe  defendant;  and  the  court,  after  over- 
ruling a  motion  by  the  plaintiff  for  a  new 
trial,  gave  Judgment  in  favor  of  the  plain- 
tiff for  tbe  amount  of  the  damages  assessed  by 
the  Jury  and  costs,  but  setting  aside  and 
quailing  the  attachment  writ  That  Judg- 
ment has  been  affirmed  by  the  appelate 
court  and  this  appeal  is  from  tbe  judgmoit 
of  affirmance. 

The  principal  controversy,  as  presented 
here,  turns  upon  the  propriety  of  the  peremp- 
tory Instruction  to  the  Jury  to  find  the  issues 
upon  the  attachment  affidavit  for  the  defend- 
ant If  that  instruction,  and  the  consequent 
verdict  and  Judgment  are  sustained,  it  is 
manifestly  immaterial  whether  the  conrt 
erred  in  refusing  to  quasta  the  attachment 
on  motion  of  Albert  A.  Druley,  or  on  the  sub- 
sequent motion  of  the  administratrix.  At  the 
trial,  evidence  was  introduced  t«iding  to 
show  the  following  facts:  Some  time  about 
tbe  year  1885,  Jesse  Druley,  William  M.  Dru- 
ley's  father,  sold  a  farm  la  McLean  county, 
and  of  the  proceeds  loaned  to  William  M. 
Dmley,  or  put  into  his  business,  about  $18,- 
000.  William  M.  Druley  afterwards  ad- 
vanced to  his  father  and  mother  various 
sums  of  money,  and  about  March  10,  1887, 
a  settlement  was  had  between  them,  at  which 
It  was  found  that  William  M.  Druley  was  in- 
debted to  his  father  In  the  sum  of  $10,000. 
For  this  sum  William  M.  Druley,  with  bis 
fath^s  consait  executed  his  promissory 
note,  dated  March  10,  1887,  payable  to  Jane 
Druley,  his  mother,  five  years  after  date, 
with  Interest  at  the  rate  of  6  per  cent  per 
v.4lH.B.no.l— 4 


annum,  payable  quarterly.  This  note  remain- 
ing wholly  unpaid,  William  M.  Druley,  some 
weeks  prior  to  his  death,  but  whether  In  pay- 
ment of  or  as  security  for  the  note  Is  left  by 
the  evidence  somewhat  in  doubt,  signed  and 
acknowledged  a  deed  conveying  the  two- 
acre  tract  of  land  upon  which  tbe  attach- 
ment writ  was  afterwards  levied  to  Jesse 
Druley,  his  father,  in  trust  for  Jane  Druley, 
his  mother.  This  deed  was  executed  as  the 
result  of  considerable  negotiations  between 
William  M.  Druley  and  an  attorney  repre- 
senting Jesse  and  Jane  Druley,  such  negotia- 
tion resulting  in  an  agreement  that  the  deed 
should  be  executed,  but  that.  If  William  M. 
Dmley  recovered  from  his  illness,  he  should 
have  the  land  back,  or  that  the  deed  should 
be  returned  to  him.  The  deed,  after  it  was 
signed  and  acknowledged,  remained  in  tbe 
possession  of  the  grantor  about  two  weeks, 
and  he  then  handed  it  to  his  brother,  Edwin 
P.  Druley,  who  was  attending  and  taking 
care  of  him  in  his  illness,  saying  to  him  that 
he  should  take  it,  and  carry  it  in  his  pocket, 
and  that  if  be,  tbe  grantor,  got  well,  he 
should  return  It  to  blm,  but  that,  if  he  did 
not,  he  should  put  it  on  record.  On  the  2d 
day  of  Septembw,  1890,  Edwin  P.  Dmley, 
having  learned  that  the  firm  of  Dmley  Bros, 
was  about  to  fall,  or  supposing  that  it  had 
failed,  put  the  deed  on  record,  and  about  six 
weeks  afterwards  he  got  it  from  the  record- 
er's office,  and  dellv««d  it  to  his  father  and 
mother.  This  deed,  and  the  circumstances 
attending  its  executlon,^  constituted  the  <Hily 
evldfflice  given  by  the  plaintiff  In  support  of 
the  grounds  for  an  attachment  alleged  In  Its 
attachment  affidavit 

It  Is  urged,  and  with  some  show  of  reason, 
that  the  deed  was  never  delivered  so  as  to 
become  effectual  as  a  conveyance.  The  con- 
tention is  that  Edwin  P.  Druley  took  and 
held  the  deed  merely  as  agent  of  the  grantor, 
and  that  by  delivering  it  to  him  with  instruc- 
tiMis  to  keep  It  in  his  pocket,  and  return  It 
to  the  grantor  in  caae  of  his  recovery,  and  to 
record  it  only  in  case  of  his  death,  the  gran- 
tw  did  not,  and  did  not  intend  to,  absolutely 
yield  dominion  over  it,  but  that  it  remained, 
down  to  the  time  of  his  death,  subject  to  his 
eontrol,  and  liable  to  be  recalled  by  him  at 
any  time.  And  it  would  seem  that  If  the 
deed  was  never  delivered.  It  has  no  tend«icy 
to  prove  the  charge  of  fraud  made  by  the  at- 
tachment affidavit  But  without  determin- 
ing the  question  of  delivery,  we  prefer  to 
place  our  decision  upon  another  ground. 

Even  if  the  deed  is  to  be  regarded  as  hav- 
ing been  effectually  delivered,  it  must  be 
conceded  that  there  is  no  evidmce  of  express 
fraud,  or  what  is  usually  termed  "fraud  In 
fact"  There  is  no  evidence  of  any  actual 
intenti<m  on  the  part  of  the  grantor  to  hinder 
or  delay  his  creditors.  But  the  evldoice 
tmds  to  show  that  the  deed,  though  absolute 
on  Its  face,  was  intended  by  the  parties  as 
a  mortgage  to  secure  tbe  $10,000  note  given 
by  tbe  grantor  to  Ills  mother,  and  the  rule  Is 
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supported  by  many  authorities  tbat  a  coat 
veyance  of  lands,  absolute  en  its  face,  but 
intended  as  a  mortgage  or  security  for  a 
debt.  Is  fraudulent  and  void  as  against  ex- 
isting creditors,  although  there  may  hare 
be«i  no  actual  intent  to  defraud.  Among 
the  authorities  so  holding,  the  following  may 
be  consulted:  Sims  v.  Gaines,  64  Ala.  392; 
Waains  V.  Arms,  64  N.  H.  99,  6  Atl.  82; 
Gregory  y.  Perkins,  4  Dev.  60;  Haloombe  t. 
Ray,  1  Ired.  340;  CooUdge  v.  Melvin,  42  N. 
H.  610;  WhilUey  t.  HUl,.  9  N.  H.  81;  Frled- 
ley  ▼.  Hamilton.  17  Serg.  &  R.  70;  Harris  y. 
Sumner,  2  Pick.  129.  See,  also.  Bank  y.  God- 
frey, 23  ni.  579.  But  we  do  not  wish  to  be 
understood  as  expressing  any  opinion  upon 
the  question  whether  a  deed  absolute  on  its 
face,  but  intended  as  a  mortgage,  is  construe- 
tiy^y  fraudulent  or  not 

The  question  thus  arises  whether,  under 
our  statute,  an  attachment  will  issue  where 
the  fraud  cliarged  Is  a  legal  or  constructive 
fraud  only,  as  contradistin^lshed  from  ex- 
press or  intentional  fraud,  usually  denomi- 
nated "fraud  in  fact"  This  question,  so  far 
as  we  are  advised,  has  never  been  decided  by 
this  court,  but  it  has  received  consideration 
by  the  appellate  courts  In  several  cases,  and 
in  each  case  it  has  been  decided  in  the  nega- 
tive. It  first  arose  In  the  Second  district  in 
Shove  V.  Farwell,  9  111.  App.  250,  and  there 
the  court  said:  "The  law  does  not  allow  a 
creditor  to  ignore  the  process  of  the  common 
law  in  the  collection  of  his  debt  and  resort  to 
a  summary  seizure  of  the  debtor's  property 
upon  mesne  process,  for  the  fact  alone  that 
the  debtor  has,  within  two  years,  sold  his 
property,  or  any  i>art  of  it  or  has  secured 
some  other  creditor  by  mortgaging  or  pledg- 
ing it  even  though  the  attaching  creditor 
should  be  hindered  or  ddayed  in  the  collec- 
tion of  a  Just  debt.  Another  element  must 
exist  in  the  transaction,— the  fraud  of  the 
debtor;  and,  in  our  opinion,  the  statute  ccm- 
templates  that  this  fraud  shall  be  one  of  fact 
as  contradistinguished  from  a  legal  or  con- 
structive fraud.  If  a  man  has  shown  him- 
self to  be  dishonest  by  making  a  conveyance 
of  his  property,  designing  thereby  to  dday 
and  hinder  his  creditors,  and  such  effect  is 
IMioduced,  then,  for  the  space  of  two  years, 
the  statute  permits  the  creditor  to  treat  him 
as  one  who  may  repeat  the  fraud,  and  autbor- 
Ixes  its  prevention  by  a  seizure  of  his  prop- 
erty upon  mesne  process,  and  hold  it  to  an- 
swer any  judgment  that  may  be  rendered  in 
the  action."  The  same  question  arose  in  the 
same  district  in  Bank  v.  Kurtz,  22  111.  App. 
213,  where  the  same  conclusion  was  again 
announced.  So  in  the  First  district  the  same 
conclusion  was  announced  in  Dempsey  v. 
.Bowen,  25  III.  App.  192,  and  in  Rhode  v.  Mat- 
thai,  36  111.  App.  147.  The  decision  of  the 
appelate  court  in  the  present  case  is  merely 
an  application  of  what  has  become  a  settled 
rule  of  law  In  that  court  In  Spencer  v. 
Deagle,  34  Mo.  465,  an  attachment  writ  was 
Issued  under  a  statute  apparently  Identical 


with  onrs,  tind  U  was  held  to  be  error  for  the 
court  to  refuse  to  instruct  the  Jury  that,  to 
render  the  deed  of  trust  there  In  questian 
fraudident  aa  to  the  defendant's  creditors,  it 
must  appear  that  it  was  executed  for  that 
purpose;  that  it  was  not  enough  that  the  ef- 
fect of  the  deed  was  to  delay  his  creditors, 
but  it  must  have  been  executed  with  that  pur- 
pose and  intent  While  some  decisions  per- 
haps may  be  found  in  other  states  supporting 
the  contrary  view,  we  are  disposed  to  think 
that  the  interpretation  put  upon  our  statute 
by  the  appellate  court  is  the  correct  one.  It 
seems  to  be  the  policy  of  our  attachment 
law  to  give  creditors  the  right  to  seize  the 
property  of  their  debtors  on  original  or  mesne 
process,  and  holding  it  tar  the  satisfaction  of 
such  Judgments  as  may  b«  subsequently  re- 
covered, in  those  cases  where  the  situation  or 
conduct  of  the  debtors  is  or  has  been  such  as 
to  raise  s  reasonable  apprehension  that  the 
ordinary  common-law  processes  of  the  court 
will  be  thwarted,  and  thus  rendered  unavail- 
ing. The  Revised  Statutes  of  1845  author- 
ized attachments  for  only  the  fltst  five  of  the 
nine  causes  for  attachment  specified  In  our 
present  attachment  act,  rlx.:  (1)  Where  the 
debtor  is  not  a  resident  of  the  state;  (2) 
where  he  conceals  himself,  or  stands  in  de- 
fiance of  an  officer,  so  that  process  cannot  be 
served  upon  him;  (3)  where  he  has  dq;>arted 
from  the  state  with  the  intuition  of  having 
his  effects  removed  from  the  state;  (4  where 
he  is  about  to  remove  from  the  state  with  the 
Intention  of  having  his  effects  removed  from 
the  state;  and  (5)  where  he  is  abomt  to  re- 
move his  property  from  the  state^  to  the  in- 
Jury  of  the  creditor  suing.  Bey.  St  1881, 
p.  123.  Here  the  writ  was  given  only  where 
the  debtor  was  already  a  nonresident  and 
so  beyond  the  reach  of  the  ordinary  processes 
of  the  law,  or  where  there  was  an  alllrmatlve 
intention  and  design  on  his  part  to  place  his 
person  and  property,  or  his  proi>erty  alone, 
beyond  the  reach  of  those  processes.  The 
writ  was  given  for  the  pnrpose  of  seizing  the 
property  so  as  to  forestall  its  threatened  re- 
moval, and  to  hold  it  as  security  for  the  Judg'- 
meut  to  be  recovered.  It  cannot  be  doubted, 
we  think,  that  when  the  statute  was  so 
amended  as  to  add  the  three  causes  for  at- 
tachment set  up  in  this  case,  the  legislature 
was  acting  in  furtherance  of  the  same  gen- 
eral intention  expressed  In  the  original  act 
The  writ  was  not  given  for  the  putpose  of 
enabling  the  creditor  to  attack  a  transaction 
which  Is  only  constructively  fraudulent' but 
to  enable  him  to  seize  the  property  of  his 
debtor  in  cases  where  fraud  tias  be«i  com- 
mitted or  contemplated  of  such  character  as 
to  raise  a  reasonable  apprehension  that  by 
further  fraudulent  acts  the  debtor  will  put 
bis  property  and  effects  beyond  the  reach  of 
legal  process.  But  such  apprehension  does 
not  arise  from  the  commission  of  a  m«re  le- 
gal or  constructive  fraud.  There  evil'  inten- 
tion, moral  turpitude,  and  actual  dishonesty 
are  wanting.    Bqulty,  it  Is  true,  wiH  set  such 
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transactions  aside,  In  a  prop^  proceeding,  at 
tlie  instance  of  creditors;  bnt  no  Inference 
arises  that  the  debtor  will  attempt,  by  any 
dishonest  disposition  of  his  property,  to  In- 
terfax with  hlB  creditors  In  the  assertion  of 
their  Just  rights.  We  are  of  the  opinion, 
then,  that  giantlDg  writs  of  attachment  in 
cases  where  only  legal  or  constrocttve  frand 
is  shown  Is  ontside  of  the  general  scheme  and 
purpose  of  the  attachment  law.  It  Is  appar- 
ent that  any  other  construction  of  the  stat- 
ute would  ott&i  lead  to  consequences  ex- 
tremely oppresslre.  Thus  a  sale  of  goods, 
where  possrasion  has  not  actually  been  deliv- 
ered to  the  purchaser,  though  valid  as  be- 
tween the  parties,  Is  constmctlTely  fraudu- 
lent as  to  the  creditors  of  the  seUer,  and  the 
goods  may  be  seised  by  them  on  execution  as 
his  goods,  however  honest  he  may  have  been 
in  the  transaction.  In  contemplatl(m  of  law 
be  has  made,  or  attempted  to  itiake,  a  dispo- 
sition of  his  property  which  is  constructively 
fraudulent,  and,  if  attachments  may  Issue  for 
constructive  frauds,  he  has  ther^y  subjected 
himself,  however  Innocent  he  may  have  been, 
to  all  such  attachment  writs  as  his  creditors 
may  see  fit  to  soe  out  against  his  propoty 
for  the  period  of  two  years.  So,  if  a  debtor, 
in  perfect  good  faith,  executes  a  chattel  mort- 
gage to  secure  an  honest  debt,  but  falls  to 
have  it  executed,  acknowledged,  and  record- 
ed in  all  respects  as  required  by  the  statute, 
the  transaction  Is  constructively  fraudulent 
and  void,  as  against  his  creditors.  Bnt  can 
It  be  said  that  be  thereby  subjects  himself, 
for  a  period  of  two  years,  to  attachments  by 
any  of  bis  creditors?  Otber  similar  Illustra- 
tions without  number  will  suggest  them- 
selves. In  view  of  these  various  considera- 
tions. It  seems  to  us  to  be  very  clear  that  the 
legislatuie,  in  authorizing  writs  of  attach- 
ment in  cases  where  the  debtor  has  fraudu- 
lently assigned  his  property  so  as  to  hinder 
or  delay  his  creditors,  could  have  had  in 
mind  only  such  conveyances  or  assignments 
as  are  fraudulent  in  fact,  and  that  it  was  not 
thdr  intention  to  grant  this  writ  where  the 
debtor  acts  honestly,  and  with  no  fraudulent 
purpose  or  design.  It  follows  that  the  in- 
struction to  the  Jury  to  find  the  Issues  upon 
the  attachment  afildavit  for  the  defendant 
was  properly  given. 

The  administratrix,  by  cross  errors,  seeks 
to  attack  the  Judgment  on  the  merits.  With- 
out pausing  to  investigate  the  points  thus 
raised,  it  is  sufficient  to  say  that  no  practical 
benefit  can  result  to  her,  or  to  the  estate 
which  she  represents,  by  a  reversal  of  the 
Judgment.  It  seems  to  be  admitted  on  all 
hands  that  the  estate  is  insolvent,  and  it  also 
appears  that  the  promissory  notes  for  which 
the  Judgment  was  rendered  were,  sometime 
prior  to  the  trial  of  this  case,  presented  to  the 
probate  court  as  a  claim  against  the  estate, 
and  that  they  were  duly  allowed  as  such,  and 
there  is  no  suggestion  that  the  allowance  of 
the  claim  is  now  called  In  question  by  any 
one.    It  thus  appears  that  the  administra- 


trix is  conclusively  bound  to  pay  the  claim  in 
due  course  of  administration,  and  its  being 
evidenced  by  a  Judgment  of  the  circuit  court 
adds  notliing  to  her  obligation  In  that  respect. 
The  Judgment  of  the  appellate  court  will  be 
affirmed.    Judgment  affirmed. 


(156  III.  44) 

HAAS  et  al.  v.  STHRNBAOH  et  at 

SPIEGELBERG  v.  SAME.t 

(Snpreme  Court  of  Illlnoia.    Oct.  29,  1894.) 

FBADOnLBNT  CONVETibNCB  —  UnKBCOBOED  MoBT- 
OAOE— ATTOBNST  and  CLIENT— NOTICK. 

1.  The  fact  that  a  mortgagee,  at  the  mort- 
gagor's request,  refrains  from  recording  the 
mortgage,  does  not  render  It  fiaudolent  as  to 
the  mortgagor'a  creditors.  50  111.  App.  476,  af- 
firmed. 

2.  Where  an  attorney  is  retained  b^  an  in- 
s(dvait  debtor  for.tbe  poipose  of  securmg  liens 
on  his  property  in  favor  oi  some  of  his  creditoie, 
and  such  creditors  afterwards  ratify  the  attor- 
ney's acta  in  their  behalf,  they  are  dhargeable 
with  notice  of  an  imrecorded  mortgage,  of  which 
the  attwn^  had  at  the  time  actoal  notice.  00 
111.  App.  476,  affirmed. 

Appeal  from  appellate  cotirt,  First  district 
Bill  by  Charles  Stembach  against  Banry 
Leopold  and  othera  Defendants  obtained  a 
decree,  which  was  reversed  by  the  appellate 
court  50  111.  App.  476.  Defendants  appeal. 
Affirmed. 

J.  B.  Mtmroe,  Oratty  Bros.,  and  Jarvls  & 
Cleveland,  for  appellants.  S.  H.  Wright  and 
Isham,  Lincoln  &  Beale,  for  appellees:' 

WILKIN,  C.  J.  This  litigation  arose  upon 
a  bill  to  foreclose  a  real-estate  mortgage, 
filed  by  appellees  against  appellants  and  oth- 
ers, in  the  circuit  court  of  Cook  county.  The 
controversy  between  the  parties  to  this  rec- 
ord is  as  to  which  is  entitled  to  the  prior 
lien  upon  the  premises  described  in  the  mort- 
gage sought  to  be  foreclosed.  The  facts  ma- 
terial to  a  determination  of  that  question  are 
substantially  as  follows:  On  and  prior  to  the 
8th  of  February,  1890,  Leopold  Bros.  &  Co. 
were  engraged  in  the  business  of  manufactur- 
ing and  selling  clothing  In  the  city  of  Chi- 
cago. For  many  years,  Herman  Stembach 
&  Co.,  of  New  York,  carried  on  a  business  of 
importing  and  selling  goods,  and  the  two 
firms  had  had  large  dealings  with  each  other. 
Some  months  prlw  to  the  date  named,  M.  L. 
Leopold,  a  member  of  the  Chicago  firm,  re- 
siding in  New  York,  and  managing  the  busi- 
ness of  his  firm  in  that  city,  and  who  was 
on  intimate  and  friendly  terms  with  Charles 
Stembach,  the  managing  member  of  Her- 
man Sternbach  &  Co.,  died,  and  thereupon 
Henry  Leopold,  the  senior  member  of  Leopold 
Bros.  &  Co.,  applied  to  Charles  Stembach 
for  financial  aid  for  his  firm  by  way  of 
loans  and  advancements  of  money.  The  re- 
sult of  that  application  and  subsequent  ne- 
gotiations was  that  on  said  8th  of  Februarj', 

1  Reported  by  Louis  Boiaot,  Jr,,  Baq.,  of  the 
Chicago  bar. 
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Henry  Leopold  and  wife  executed  and  deliv- 
ered to  Charles  Stembacb  tbe  mortgage  In 
Bult  to  secure  the  payment  of  $60,000,  then 
and  thereafter  to  be  loaned  and  procured  by 
the  firm  of  Herman  Sternbach  &  Ck>.  to  and  for 
the  Ann  of  Leopold  Bros.  &  C!o.  The  mort- 
gage conveyed  a  certain  lot  4  and  a  certain 
block  7  In  the  city  of  Chicago.  At  the  time 
of  its  execution  tbere  was  an  understanding 
between  the  parties  (the  evidence  of  which 
will  be  noticed  later)  that  this  mortgage 
should  not  then  be  placed  upon  record,  and 
it  was  not  recorded  until  the  5th  day  of 
November,  1880.  In  the  meantime  the  mort- 
gagors, Henry  Leopold  and  wife,  conveyed 
the  same  lot  and  block  as  follows,  viz.:  liOt 
4,  by  trust  deed,  to  Francis  B.  Feabody,  Oc- 
tober 28,  1890,  recorded  the  next  day,  to  se- 
cure a  debt  of  $16,000.  The  undivided  one- 
fourth  of  block  7,  by  quitclaim  deed,  to 
Lehman  Splegelberg,  October  80,  1890,  re- 
corded the  same  day.  (These  two  conveyan- 
ces are  not  in  question.)  Lot  4,  by  mortgage 
to  Samuel  Cole,  to  secure  a  debt  of  $13,000. 
The  same  to  Isaac  Haas,  to  secure  a  debt  of 
$10,000.  The  undivided  three-fourths  of  block 
7,  by  mortgage  to  Lehman  Splegelberg  to  se- 
cure a  debt  of  $4,500.  The  same  by  mortgage 
to  Carrie  B.  Leopold,  to  secure  a  debt  of 
$7,000).  The  same  by  mortgage  to  Herman 
Sternbach  &  Co.,  to  secure  a  debt  of  $35,000. 
These  mortgages  were  made  October  20, 1890, 
and  all  recorded  on  the  30th,  except  the  first, 
which  was  recorded  the  Slst  All  Interest 
In  block  7,  by  quitclaim  deed,  to  Lehman 
Splegelberg,  November  1,  1880,  recorded  on 
the  3d.  On  the  3l8t  of  October,  1890,  the 
firm  of  Leopold  Bros.  &  Co.  confessed  judg- 
ment In  the  superior  court  of  Cook  county, 
as  follows,  viz.:  In  favor  of  Emma  Leopold 
for  $15,000,  of  William  Goodheart  for  $6,500, 
of  Louis  Mayer  for  $20,000,  of  Lehman  Sple- 
gelberg for  $15,188.50,  of  Carrie  Splegelberg 
for  $10,150,  of  the  firm  of  Gltterman  &  Wed- 
eles  for  $7,000,  of  Gustavo  Hartsteln  for 
$2,150,  and  of  Liouis  Fappe  for  $10,000.  In 
the  month  of  October,  1800,  the  firm  of 
Leoi)old  Bros.  &  Co.  proved  to  be  hopelessly 
insolvent,  and  in  view  of  that  fact  Henry 
Ivcopold  consulted  with  D.  K.  Tenney,  of  the 
law  firm  of  Tenney,  Church  &  CoSeen,  the 
result  being  the  execution  of  the  mortgages 
and  the  confession  of  the  Judgments  above 
set  forth.  The  purpose  of  giving  those  liens, 
Mr.  Tenney's  connections  therewith,  and  his 
knowledge  at  the  time  of  the  existence  of 
the  $60,000  mortgage,  is  shown  by  the  fol- 
lowing communications  sent  out  by  the  firm : 
"Chicago,  October  29th,  1890.  Herman  Stem- 
bach  &  Co.,  New  York  City,  N.  Y.— GenUe- 
men:  The  failure  of  Leopold  Bros.  &  Co. 
will  occur  on  the  day  this  reaches  you.  We 
have  advised  them,  and  such  is  the  fact, 
that  the  mortgage  given  you  by  Mr.  H. 
Leopold,  and  which  has  been  kept  from  rec- 
ord b/  agreement,  is  wholly  Ineffectual  as 
security  to  you,  and  is  fraudulent  as  to  the 
subsequent  creditors.   Our  opinion  is  that  the 


mortgage  should  never  be  asserted  or  men- 
tioned. The  courts  have  lately  held  that 
where  each  a  mortgage  is  given  and  with- 
held from  record,  a  new  one,  to  take  the 
place  of  the  old  one^  is  also  fraudulent  Be 
that  aa  It  may,  Mr.  Leopold  Is  anxious  to  se- 
cure you  on  his  individual  property,  to  the 
extent  possible,  in  Justice  to  some  others  to 
whom  be  Is  also  under  confidential  obliga- 
tions. *  *  *  Tour  prompt  attention  is  nec- 
essary to  make  the  security  valid.  Please  re- 
gard this  information  for  the  present  as  con- 
fldentlaL  Respectfully,  Tenney,  Church  & 
Coffeen." 

"Messrs.  Stem  &  Kingsbury,  40  Wall 
Street,  New  York— Gentlemen:  We  write 
you  at  the  request  of  Mr.  Stem,  of  Stem  & 
Adams,  this  city.  Mr.  Henry  Leopold  gave 
to  your  clients,  Herman  Sternbach  &  Co., 
last  winter,  so  we  are  informed,  a  mortgage 
on  his  individual  real  estate,  to  secure  a  lien 
of  accommodations,  which  by  agreement  be- 
tween the  parties  was  to  be  kept  oft  the 
record,  so  as  not  to  injure  the  credit  of  Leo- 
pold's firm.  A  few  days  since,  when  the 
firm  was  about  to  get  Into  hot  water,  Mr. 
Leopold  informed  us  of  this  mortgage,  and 
we  told  blm  such  a  mortgage  would  afford 
no  security  whatever'  to  the  mortgagree,  as 
against  creditors  whose  debts  were  contract- 
ed after  its  da^e,  but  as  to  that  it  would  be 
fraudulent  Nearly  the  entire  indebtedness 
of  the  firm  has  been  contracted  since  that 
time;  consequently  we  regard  that  security 
as  of  no  value  whatever,  and  so  infonned 
Mr.  Leopold,  and  that,  if  his  firm  was  about 
to  fail,  tlut  he  had  better  consider  the  situ- 
ation carefully,  the  same  as  if  that  mort- 
gage had  not  been  given,  and  make  such 
Just  and  equitable  preferences  among  his 
confidential  creditors  as  he  thought  the  cir- 
cumstances attending  each  called  for.  He 
has  done  so,  and  has  secured  your  clients  by 
a  mortgage  on  the  undivided  three-fourths  of 
a  block  of  ground  at  the  comer  of  Calumet 
avenue  and  5l8t  street,  opposite  the  Wash- 
ington Park,  to  the  extent  of  $35,000,  subject 
to  two  prior  mortgages,  one  of  $4,500,  and 
one  of  $7,000.  The  property  we  suppose  to 
be  ample  security  for  the  three  mortgages. 
Immediately  following  that  came  vast  num- 
bers of  confessions  of  Judgments.  We  wrote 
your  clients  to  ratify  our  act  In  accepting 
this  mortgage,  so  as  to  make  it  valid,  and 
they  promptly  did  so  through  Mr.  Stem  here. 
We  do  not  expect  to  represent  them  in  any 
other  respect,  unless  they  should  wish  us  to, 
as  we  are  the  attorneys  of  Leopold  Bros.  & 
Co.  Respectfully,  Tenney,  Church  &  Cof- 
feen." 

There  was  a  direct  employment  of  Tenney, 
Church  &  Coffeen  by  appellants  Lehman 
and  Carrie  Splegelberg  and  Mayer  and  Good- 
heart,  at  the  time  the  Judgments  were  con- 
fessed In  their  favor,  though  the  papers  for 
that  purpose  had  all  been  prepared  by  Ten- 
ney in  advance  of  such  employment.  Neither 
Tenney  nor  his  firm  was  employed  by  ap- 
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jtellants  Cole,  Haas,  or  Carrie  B.  Leopold  In 
person,  until  after  the  execution  of  the  ser- 
eral  mortgagea  In  their  favor;  nor  had  they 
any  knowledge  of  the  fact  that  such  instru- 
ments were  to  be  executed  until  they  were 
dellTered  to  them  by  Tenney;  but  they  were 
accepted  by  them,  and  returned  to  him  to  be 
placed  on  record.  It  clearly  appears  from 
tbe  testimony  of  Mr.  Tenney,  that,  while 
Henry  Leopold  designated  the  creditors 
which  he  wished  to  prefer,  the  plan  and 
method  of  doing  so  was  recommended  by 
himself  as  attorney,  and  consented  to  by  the 
firm  of  Leopold  Bros.  &  Co.  and  Henry  Leo- 
pold. The  circuit  court  held  each  of  the  par- 
ties in  whose  favor  these  liens  were  given 
chargeable  with  notice  of  complainants* 
mortgage  "from  the  fact  that  Hairy  Lieopold 
and  his  attorney  acted  for  them  in  that  be- 
half, though  without  in  fact  informing  than 
of  the  existence  of  that  mortgage."  That 
court  decided,  however,  that  the  $60,000  mort- 
gage was  fraudulent  In  law  and  void,  as 
against  those  parties,  as  to  so  much  of  their 
respective  debts  as  were  contracted  after 
Its  execution,  because  it  had  been  withheld 
from  record  .by  agreement  of  the  i>artles 
thereto,  and  decreed  accordingly;  thus  glr- 
ing  ^,800  of  this  $13,400  secured  to  Cole, 
and  16,387.21  of  the  $10,000  to  Haas,  and 
each  of  the  confessed  Judgments  in  full  as 
to  lot  4,  and  each  of  the  Judgments  in  fuU 
as  to  the  undivided  three-fourths  of  block  7, 
priority  over  complainants'  mortgage.  B> 
its  decree,  the  whole  of  the  debt  of  Carrie  B. 
Leopold  and  the  remaining  portion  of  those 
dne  Cole  and  Haajs  were  made  Junior  to  the 
lien  of  each  of  the  confessed  Judgmenta 
The  S25,000  mortgage  In  favor  of  complain- 
ants was  held  void,  and  a  decree  of  foreclos- 
ure  on  the  $60,000  mortgage  entered,  subject 
to  the  liens  found  entitled  to  priority  as  above 
stated.  From  that  decree  the  complainants 
in  the  original  bill,  Charles  Stembach  et  al., 
Isaac  Haas,  et  al.,  holders  of  the  mortgage  of 
October  2Stb,  and  Lehman  Spiegelberg  et  al.. 
In  whose  favor  Judgments  had  been  confessed, 
each  appealed  to  the  appellate  court  of  the 
First  district  There,  on  a  hearing  of  the 
several  appeals  as  one,  it  was  held  the  cir- 
cuit court  bad  erred  in  deciding  that  with- 
holding complainants'  mortgage  from  record 
was  a  fraud  in  law,  and  postponing  it  to 
the  lien  of  said  Junior  mortgages  and  Judg- 
ments, and  in  that  respect  the  decree  below 
was  reversed,  but  affirmed  in  all  others,  the 
cause  being  remanded,  with  directions  to  the 
circuit  court  to  correct  its  decree  by  adjudg- 
ing the  mortgage  to  Charles  Stembach  for 
$60,000  a  valid  lien  upon  the  premises  de- 
scribed therein,  as  against  the  parties  in 
whose  favor  the  Junior  mortgages  were  ex- 
ecuted and  Judgments  confessed.  From  that 
Judgment  this  appeal  is  ttUien. 

Complainants  in  the  original  bill  insisted 
In  the  appellate  court  not  only  that  their  first 
mortgage  was  a  valid  prior  lien,  but  that  the 
one  for  $3;>k000  made  on  the  29th  of  October, 


was  also  valid.  Haas,  Cole,  and  Carrie  B. 
Leopold  assigned  cross  errors  in  that  court, 
que&tloning  the  correctness  of  so  much  of 
the  decree  of  the  circuit  court  as  postponed 
the  mortgages  In  thair  favor  to  the  Judg- 
ments confessed  October  31, 1890.  Both  these 
contentions  are  reviewed  here.  These,  with 
the  question  whether  the  mortgage  of  Feb- 
ruary 8,  1890,  is  entitled  to  priority  over  the 
mortgagee  and  Judgments  in  favor  of  Haas, 
Cole,  and  Carrie  B.  Leopold,  and  Carrie  Spieg- 
elberg, Mayer  and  Goodheart  (the  two  ap- 
peals being  treated  as  one),  form  the  issues 
in  this  court  The  argument  of  counsel  Is 
mainly  directed  to  the  last  of  these  Questions, 
and  it  will  be  first  considered.  In  its  decision 
two  consIderaticAB  arise:  First,  was  the 
senior  mortgage  fraudulent  and  void  as  to 
liens  created  to  secure  debts  contracted  aft- 
er its  execution,  because  of  its  concealment; 
and,  second.  If  valid,  should  holders  of  the 
Junior  Uens  be  charged  with  notice  of  its  ex- 
istence when  they  took  their  Hens? 

The  contention  of  appeUa<nts  in  support  of 
the  first  of  these  propositions  1^  based  upon 
the  rule  announced  in  Hungerford  v.  £;arle,  2 
Yetn.  2G1,  and  later  cases,  that  "a  deed  not 
at  first  fraudulent  may  afterwards  become 
so  by  being  concealed,  or  not  pursued,  by 
which  mean9  creditors  are  drawn  in  to  lend 
their  money.''  It  is  very  earnestly  contended 
that  as  between  these  parties,  appellees' 
mortgage  is,  within  that  principle,  traudidmt, 
both  in  fact  and  in  law.  We  said  In  Lawson 
V.  Funk.  108  lU.  502:  "The  authorities  clear- 
ly establish  two  distinct  gcoimds  uihhi  which 
conveyances  and  other  contracts  will  be  based 
fraudulent  as  against  creditors:  First  such 
as  are  entered  into  with  a  fraudulent  intent; 
and,  second,  such  as  from  the  terms  of  the 
agreement,  or  the  nature  of  the  transaction 
itself,  are  deemed  so  as  a  mere  inference  of 
law,  without  regard  to  the  motives  or  actual 
intention  of  the  contracting  parties.  In  the 
first  class  of  cases  the  fraudulent  Intent  is 
always  a  question  of  fact  to  be  estaUlshed 
by  extrinsic  proof.  In  the  latter,  the  agree- 
ment uudw  the  circumstances  shown,  is 
deemed  fraudulent  although  the  parties  may 
have  acted  in  the  best  of  faith."  Actual 
fraud  is  "a  deception  practiced  in  ordw  to 
induce  another  to  part  with  property,  or  to 
surrender  some  legal  right,  and  which  ac- 
complishes the  end  designated."  Cooley, 
Torts,  474.  See  1  Story,  Eq.  Jur.  186,  187. 
"By  constructive  frauds  are  meant  such  acts 
or  contracts  as,  though  not  originating  In  any 
actual  evil  design  or  contrivance  to  perpetu- 
ate a  positive  fraud  or  injury  upon  othef  per- 
sons, are  yet,  by  their  tendoicy  to  deceive 
or  mislead  other  persons,  or  to  violate  private 
or  public  confidence,  or  to  impair  or  injure 
the  public  interest  de«ned  equally  reprehen- 
sible with  positive  fraud,  and  therefore  are 
prohibited  by  law  as  within  the  same  reason 
and  mischief  as  acts  and  contracts  done  male 
animo."  1  Story,  Eq.  Jur.  258.  The  circuit 
court  found  and  recited  in  its  decree  that  the 
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withholding  of  the  mortgage  in  question  from 
record  waa  without  frand  in  fact,  and  the 
members  of  the  appellate  court,  though  di- 
vided upon  another  feature  of  the  case,  unani- 
mously concurred  in  that  finding.  While  the 
unsworn  answer  of  Henry  Leopold  sets  up 
conversations  between  himself  and  Charles 
Stembach  relative  to  keying  the  mortgage 
ofT  record,  and  concealing  it  from  others, 
which.  If  true,  would  establish  a  wicked  con- 
E^iracy  to  defraud  creditors,  by  giving  a 
false  credit  to  himself  and  his  firm,  hs  own 
testimony  does  not  snptKxt  those  allegatlonB. 
We  have  gone  over  bis  entire  testimony,  as 
well  as  that  of  Charles  St«iibacb  and  Oscar 
M.  Stem,  who  testified  to  a  conversation  with 
Leopold  on  the  subject  of  making  the  mort- 
gage, about  the  time  it  was  executed,  and  we 
are  unable  to  find  sufiSdent  evidence  to  estab- 
lish a  fraudulent  design  or  purpose  cm  the 
part  of  complainant  or  Charles  Stembach  In 
withholding  the  mortgage  from  record.  The 
testimony  of  Stembach,  corroborated  by  that 
of  Stem,  is  to  the  effect  that  it  was  so  with- 
held at  the  request  of  Leopold,  as  a  tarot  to 
him,  with  the  understanding  that  the  mort- 
gaged property  would  shortly  be  s<dd,  and 
the  Indebtedness  liquidated.  Unless  that  tes- 
tlm<«y  is  wlllfnUy  false,  Stembach  at  that 
time  believed  the  Lecvold  Bros.  &  Co.  per- 
fectly solvent,  without  reference  to  this  In- 
dividual property  of  Henry  Leop<4d;  and  the 
latter  does  not  deny  that  he  then  told  him 
tiut  the  firm  was  abundantly  good  for  all  Its 
liabilities,  though  he  denies  telling  him,  as 
he  swears,  that  It  was  worth  |300,000  over 
all  its  debts.  In  determining  the  question  of 
actual  fraud  the  fact  that  the  mortgaged 
premises  were  the  Individual  property  of  the 
mortgagor,  and  not  that  of  the  firm,  is  en- 
titled to  at  least  s<»ne  consideration.  Thtre 
was  no  agreemoit  or  promise  to  keep  the 
mortgage  secret,  but  simply  that  It  would 
not  thai  be  recorded;  and  there  Is  an  entire 
absence  of  proof  that  Charies  Stembach  or 
his  firm  did  or  said  anything  other  than  with- 
holding the  mMtgage  from  record,  wbl<A 
could  have  misled  others  as  to  Its  existence. 
We  are  not  disposed  to  disturb  the  finding  of 
the  courts  btiow  upon  the  question  of  actual 
fraud. 

To  our  minds,  there  Is  much  less  reason, 
in  view  of  our  decision  in  Field  v.  RIdgely, 
116  lU.  424,  6  N.  E.  156,  for  holding  that 
mortgage  fraudulent  in  law.  In  the  case  cit- 
ed one  of  the  acts  of  fraud  rdled  upon  by 
the  appellants  was  the  failure  of  the  appel- 
lees to  put  their  mortgage  (m  record,  and  in 
passing  upon  the  question  so  raised  we  said: 
"We  are  aware  of  no  iHlndple,  outside  of 
self-interest  and  prudence  In  business,  that 
requires  the  holder  of  a  mortgage  to  put  it 
on  record  at  any  particular  time.  By  not 
doing  so  promptly,  he  runs  the  risk  of  hav- 
ing it  {Kistponed  to  Junior  liens,  and  even  of 
losing  the  ben^t  of  it  altogether.  As  to  sub- 
sequent purchasers  and  creditors  wtthont  no- 
tice,' such  securities  take  ^ect  from  the  time 


of  filing  for  record  only."  The  correctness 
of  this  statement  of  the  law  In  view  of  oar 
statute  cannot  be  seriously  questioned.  No 
one  will  contend  that  the  recording  of  a  mort- 
gage Is,  In  this  state,  necessary  to  its  validity. 
Recording  such  instnunents  serves  but  one 
pntiXMe,  and  that  is  to  make  them  valid  as 
against  creditors  and  subsequent  purchasers 
without  notice.  Section  31,  c.  30,  Rev.  St. 
provides  that  they  diall  take  effect  as  to 
such  persons  from  the  time  of  filing  for  rec- 
ord, and  not  before.  No  time  is  fixed  within 
which  the  filing  for  record  must  take  place 
In  order  to  give  such  an  Instrument  validity. 
It  cannot,  tb«refore,  be  said  that  the  mere 
omission  to  record  is  fraudulent  per  se  as  to 
subsequent  creditors  of  or  pttrduueis  from 
the  mortgagor. 

But  It  seems  to  be  thought  that  the  motive, 
or  cause  of  such  failure  may  render  the  omis- 
sion fraudulent  as  a  matter  of  law;  that  la 
to  say,  while  the  holder  of  a  mortgage  may 
negligently,  or  even  intenttonaily,  of  his  own 
motion,  withhold  a  mortgage  from  record, 
and  be  guilty  of  no  fraud,  yet  if  he  does  so 
at  the  request  of  the  mortgagor,  the  law 
will  charge  him  with  fraud,  no  matter  how 
innocent  may  have  been  hts  motive  for  yield- 
ing to  such  request.  This  position  we  regard 
as  nntenable.  If  to  not  record  a  mortgage  ia 
fraudnlmt  in  law  as  to  third  parties,  It 
must  be  because  as  to  them  there  is  a  duty 
on  the  part  of  the  mortgage  to  record,  the 
failure  to  perform  which  tends  to  mislead 
them  to  their  injury.  The  fraud  in  that  case 
and  consequent  injury  would  result  from  a 
failure  to  record,  regardless  of  the  motive 
or  reason  for  such  fUlure.  Therefore,  if 
Withholding  an  instrument  from  Kcori  is 
fraudulent  because  of  an  agrennait  or  other 
reas<ni  for  so  doing,  it  is  not  so  iter  se,  but 
in  fact  In  other  words,  whenever  the  mo- 
tive is  involved,  the  question  becomes  one  of 
Intention,— actual  fraud  as  distinguished 
from  fraud  In  law,— and  so  the  question  has 
generally  been  presented  and  disposed  of. 
Walt,  Fraud.  C<»iv.  {  235;  and  cases  quoted 
from.  Of  the  many  cases  cited  by  counsd 
for  appellants  as  sustaining  the  view  that 
the  withholding  of  an  instrument  from  rec- 
ord by  agreement  Is  fraudulent  per  se,  most 
If  not  all,  in  view  of  the  statutes  of  the 
states  in  which  they  were  rendered,  are  rec- 
oncilable with  the  views  we  have  here  ex- 
pressed. In  much  the  larger  number  of  those 
cases  the  question  was  treated  as  one  of  fact 
But,  If  It  were  otherwise,  we  regard  the 
question  as  free  from  doubt  in  the  light  of 
our  statute.  Certainly  the  fact  that  a  prom- 
ise is  made  not  to  record  an  instrument 
properly  admissible  to  record,  whereby  it 
becomes  constructive  notice  of  its  existence. 
Is  a  fact  strongly  tending  to  prove  a  fraud- 
ulent intent,  and  in  some  cases  has  been 
held  sufficient  of  itself  to  defeat  or  post- 
pone the  instrument  to  Subsequent  convey- 
ances' or  liens.  In  other  cases  on  such  a 
promise,  attended'  1^  a  dUTerent  state  of 
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facts,  the  court  have  deddfed  that  they  yftite 
not  fraudulent  Magovem  ▼.  Richard,  87 
S.  O.  272,  8  &  E.  840;  Sawyer  y.  Torpln,  91 
D.  S.  114;  Folsom  v.  Clemence,  111  Maao.  278; 
Thounm  t.  Pearson,  29  N.  J.  E!4.  487;  Scott 
▼.  McMorron,  7  Blackf.  284;  Scott  t.  Alford, 
^  Tex.  82.  Our  conclusion,  then.  Is  that 
complainants'  mortgage  must  be  treated  In 
All  respects  as  though  the  failure  to  record  it 
had  been  the  result  of  mere  negligence  on 
the  part  of  the  mortgagee. 

On  the  finding  of  the  circuit  court  that  the 
mortgage  of  complainants  -was  fraudulent  In 
law  as  to  subsequent  creditors  of  the  mort< 
sagor.  Its  decree  giving  preference  to  so  much 
of  the  debts  secured  by  the  Junior  liens  as 
were  contracted  after  that  mortgage  was 
executed,  but  postponing  th^n  as  to  so  much 
thereof  as  existed  at  that  time,  was  perfect- 
ly consistent  and  in  conformity  with  the 
law.  If  that  mortgage  was  roid  in  law  be- 
cause of  the  agreement  to  withhold  it  from 
record,  it  was  only  so  as  to  debts  of  the  mort- 
gagor contracted  after  it  was  made,  bat  to 
that  extent  its  Invalidity  in  no  way  depended 
upon  the  absence  of  notice  of  its  existence. 
The  appellats  court,  however,  having  reversed 
the  finding  of  that  court  as  to  its  being  fraud- 
ulent iu  law,  and  affirming  its  finding  that  it 
was  not  fraudulent  in  fact,  in  both  of  which 
conclusions  we  concur,  the  question  between 
the  parties  as  to  the  priority  of  their  respec- 
tive Uens  IS  resolved  into  one  of  notice;  that 
is,  if  the  senior  mortgage  was  nelthw  fraud- 
ulent in  law  or  fact,  It  must  be  treated  like 
any  other  unrecorded  mortgage,  and  be  given 
priority  over  all  subsequent  liens  taken  with 
notice  of  its  existence,  but  postponed  as  to 
all  others. 

It  remains  to  be  seen,  then,  whether  at  the 
time  appellants  took  their  mortgages  and 
Judgments  they  were  chargeable  with  notice 
of  the  prior  mortgage  to  appellees,  and  the 
determination  of  that  question  may,  we 
think,  be  made  to  depend  upon  whether  no- 
tice to  D.  K.  Tenney  was  In  law  notice  to 
appellants.  If,  as  a  matter  of  fact,  he  acted 
soldy  as  the  attorney  of  Henry  Leopold,  pro- 
curing these  mortgages  and  Judgments,  and 
in  his  Interest  alone  to  procure  an  extension 
of  time  on  appellants'  claims,  or  if  he  simply 
performed  the  ministerial  act  of  executing 
these  liens,— both  of  which  positions  are  iu;- 
slsted  upon  by  counsel  for  appellants,— his 
knowledge  of  the  senior  mortgage  could  not 
be  imputed  to  appellants,  even  though  they 
derived  a  benefit  from  his  services.  The 
evidence  does  not,  however,  as  we  under- 
stand it,  support  either  of  these  contentions. 
That  of  Tenney  himself,  and  the  letters 
written  by  his  firm  to  appellees  and  their 
attorneys  In  New  York,  as  well  as  that  of 
Henry  Leopold,  clearly  show  that  the  sole 
object  and  purpose  oif  his  employment  was 
to  defeat  the  mortgage  of  appellees  to  the 
extent  of  giving  appellants  a  preference  over 
It  He  was,  ,for  all  practical  purposes,  the 
nttomey   of   these   appellants,   though   em- 


ployed by  Henry  Leopold,  '^f  one  witibont 
authority  assume  to.  act  as  the  agent  of  an- 
other, and  the  latter  take  the  benefit  of  tb» 
unauthorized  act  by  claiming  rights  under  if 
or  otherwise  ratl^  the  act  of  his  self-ap< 
pointed  agent,  he  must  take  such  benefit 
charged  with  notice  of  such  matters  as  ap- 
pear to  have  been  within  the  knowledge  and 
recollection  of  the  agent  at  the  time  of  the 
transaction."  Wade,  Notice,  «ftl.  The  fore- 
going rule  Is  deduced  from  the  decision  in 
Horey  v.  Blanchard,  13  N.  H.  145.  To  the 
same  effect,  see  Brotherton  v.  Hatt  2  Vem. 
573.  Mechem,  In  his  work  on  Agency  (sec- 
tion 167),  says:  "By  ratifying  the  unauthor- 
ized act,  the  principle  assumes  and  adopts 
it  as  his  own,  and,  as  has  been  seen,  this 
adoption  extends  to  the  whole  act.  It  goes 
bad£  to  its  location,  and  continues  to  its 
legitimate  end.  Subject  therefore,  to  an  ex- 
ception to  be  immediately  noticed,  it  la  the 
universal  rule  that,  as  against  the  principal, 
the  ratification  is  retroactive,  and  equiva- 
lent to  a  prior  authc«ity;  or,  to  use  the  lan- 
guage of  a  distinguished  Judge:  'No  maxim 
Is  better  settled  In  reason  and  law  than  the 
maxim,  "Omnis  ratlhabltio  retrotrahitur  et 
mandate  jDriori  aeqplparatur,"  at  all  events 
when  it  does  not  prejudice  the  right  of 
strangers.'"  He  also  quotes  from  Field,  3^ 
in  Co<A  V.  ToUis,  IS  WalL  332:  "The  ratifl- 
cation  operates  upon  the  act  ratified  precisely 
as  though  the  authority  to  do  the  act  had 
bera  previously  given,  except  when  the 
rights  of  third  parties  have  Intervened  be- 
tween the  act  and  the  ratification."  We  ful- 
ly concur  in  the  reasoning  and  conclusion  of 
Justice  Waterman  of  the  appelate  court  up- 
on this  branch  of  the  cas&  The  dissenting 
views  of  Mr.  Justice  Shepard,  are.  In  our 
opinion,  based  upon  conclusions  of  facts  not 
authorized  by  the  evidence.  As  we  have,  la 
effect  said,  D.  R.  Tenney  though  retained 
by  Henry  Leopold,  was  employed  in  the 
interest,  and  acted  for  appellants.  He  peiv 
formed  not  merely  ministerial .  duties,  but 
used  his  professional  skill  and  discretion  in 
their  behalf.  To  allow  them  the  full  benefit 
of  his  services,  and  at  the  same  time  re- 
lieve them  from  the  legal  effect  of  notice 
to  him  of  the  existence  of  the  instrument 
he  was  seeking  In  their  Interests  to  defeat 
would  be  unjust  and.  In  our  <9inlon,  con- 
trary to  authority.  The  circuit  court  erred 
in  giving  the  confessed  Judgments  preference 
over  the  mortgages  of  appellants  Haas,  Cole, 
and  Carrie  B.  Leopold.  The  mortgages  were 
recorded  on  October  30th,  but  the  Judgments 
were  not  entered  until  the  31st  No  reason 
is  shown  why  the  former  should  be  held 
subject  to  the  latter.  As  to  the  contention 
of  appellees  that  the  $35,000  mortgage  in 
their  favor  Is  valid,  we  concur  in  the  conclu- 
sion reached  by  both  the  circuit  and  appeW 
late  courts.  That  mortgage  was  executed 
and  Intended  to  secure  a  part  of  the  same 
Indebtedness  secured  by  the  one  for  $60,000. 
Both  cannot  stand.   The  Judgment  of  the  ap- 
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pdlate  conrt  wfll  be  afBrmed,  but  its  remand- 
ing order  will  be  modified  ao  tbat  the  mortgages 
of  Ck>le  and  Haaa  and  Carrie  B.  Leopold  BhaU 
be  given  preference  over  the  confessed  Judg- 
ment of  October  31,  1890.     Affirmed. 

PHUiUPS,  J.,  dissenting. 
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(Supreme  Judicial  Court  of  Magsacfansetta. 
Suffolk.    June  21,  1895.) 

CHABTaacB  or  Vbsskl — Powib  to  Bind  Owheb. 

While  the  charterers  of  a  ship  have  en- 
tire control  thereof,  they  cannot  bind  the  owner 
for  bait  supplies  furnished^  though  the  owner  has 
reserred  the  right  to  terminate  the  charter  party 
at  any  time. 

Appeal  from  superior  court,  Suffolk  county. 

Action  by  Albert  F.  Rich  against  William 
B.  Jordan,  as  sole  owner  of  the  schooner 
James  A.  Garfield,  of  Gloucester,  Mass. 
From  a  judgement  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

The  case  was  submitted  on  the  following 
agreed  statement  of  facts:  The  plaintiff  fur- 
nished and  delivered  2,000  herring  and  11 
barrels  for  bait  to  said  schooner  on  or  about 
February  18,  1893.  The  purchase  price  of 
Mid  herring  and  barrels  was  $62.75,  and  was 
a  fair  price  for  said  goods,  and  was  agreed 
upon  at  the  time  of  said  sale  and  delivny. 
Said  goods  were  ordered  of  the  plaintiff  by 
Samuel  Bartell,  the  master  of  said  schooner. 
The  plaintiff  supposed  the  captain  was  acting 
as  agent  of  the  owners  of  said  schooner,  and 
delivered  said  goods  to  said  schooner,  and 
charged  them  on  his  books  to  said  schooner 
and  her  owners.  There  was.  In  fact,  an  agree- 
ment *n  writing  between  said  Bartell  and  the 
other  members  of  the  crew  of  said  schooner 
and  tlie  defendant,  which  was  made  with- 
out the  knowledge  of  the  plaintiff,  and  said 
master  and  crvw  were  in  possession  of  said 
schooner,  and  said  schooner  was  engaged  in 
a  fishing  business  under  said  agreement  dur- 
ing the  time  specified.  The  plaintiff  did  not 
make  any  Inquiries  of  the  owner  or  master 
of  said  vessel  as  to  the  master's  autbwlty, 
or  as  to  the  terms  under  which  the  vessel 
was  employed,  and  bad  no  notice  or  knowl- 
edge of  the  same.  Said  goods  were  furnish- 
ed In  Boston,  and  were  purchased  and  used 
for  bait,  and  for  that  purpose  were  neces- 
sary to  allow  said  schooner  to  perform  her 
voyage.  Said  Bartell  liad  no  express  authori- 
ty from  the  defendant,  who  was  the  sole 
owner  of  said  schooner,  to  purchase  said 
bait,  other  than  expressed  in  said  agreement 
The  plaintiff  duly  demanded  said  purctiase 
price  of  the  defendant,  bat  has  not  received 
any  portion  thereof,  and  he  never  Intended 
to  aell  said  goods,  or  any  part  of  them,  to 
■aid  master  and  crew. 

Eugene  P.  Carver  and  Edward  B.  Blodgett, 
for  appellant.  John  J.  Flaherty  and  Robert 
T.  Babson,  for  appellee. 


LATHROP,  J.  Under  the  contract  of  cbar- 
tM'  made  between  the  owner  of  the  ressd 
and  Bartell  and  others  the  latter  became 
the  owners  of  the  vessel  pro  hae  vice,  and 
had  the  entire  control  and  management  of 
her  for  alx  months,  subject  to  the  right  of 
the  general  owner  to  cancel  and  terminate 
the  cliarter  party  by  taking  possession  of  the 
vessel  at  any  time  wherever  the  vessel  might 
be  found.  While  Bartell  and  his  associates 
remained  in  control,  none  of  them  had  any 
authority  to  bind  the  general  owner  for  bait, 
or  was  for  this  purpose  the  agent  of  the 
general  owner.  Urann  t.  Fletcher,  1  Gray, 
125;  Baker  v.  Hnckins,  6  Gray,  696;  Tucker 
V.  Stimson,  12  Gray,  487.  The  plaintiff,  bow- 
ever,  contends  that  the  right  to  cancel  and 
terminate  the  charter  at  any  time  takes  the 
case  out  of  the  general  rule.  But  it  is  clear 
that  until  the  right  is  exarlsed  the  general 
owner  has  no  control,  and  the  charterers  are 
not  his  agents,  except  so  far  as  he  may  have 
specially  constituted  them  such.  Cutier  v. 
Winsor,  6  Pick.  33a  Judgment  for  the  de- 
fendant 
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HILDRETH  v.  D.  S.  McDONALD  CO. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    June  19,  1896.) 

IHJONCTIOK— lUrrATlON  OV  WaiPPBBS. 

Where  plaintiff  liad  been  putting  up 
molasses  candy  in  a  certain  kind  and  color  of 
paper,  folded  in  a  certain  way  over  the  ends, 
with  the  words  "Velvet"  in  red  script  letters  on 
the  middle  and  ends  of  the  wrappers,  and  after- 
wards defendant  in  putting  up  molasses  candy, 
used  the  same  paper  and  style  of  wrapper,  with 
the  word  "McDonald"  in  red  Roman  letters  on 
the  middle  of  the  n  rappers.  Bad  the  use  of  the  pa- 
per and  style  of  wrapiier  was  not  original  with 
plaintiff,  it  was  proper  to  enjoin  def^idaot  from 
printing  any  name  or  word  in  red  iak  on  the 
wrappers  coTering  its  candy  whereby  it  should  be 
car.sed  to  resemble  that  of  plaintiff. 

Report  from  supreme  Judicial  court  Suf- 
folk county;  James  M.  Morton,  Judge. 

Action  by  Herbert  L.  Hildreth  against  the 
D.  S.  McDonald  Company  to  restrain  defend- 
ant from  selling  candy  put  up  in  Imitation  of 
tbat  put  up  by  plaintiff.  The  court  found  for 
plaintiff,  and,  at  defendant's  request  r^wrts 
the  case  to  the  full  court    Decree  affirmed. 

The  decree  rendered  was  as  follows:  "This 
case  came  on  to  be  heard  at  this  term,  and 
was  argued  by  counsel;  and  thereupon 
upon  consideration  thereof,  it  is  ordered,  ad- 
judged, and  decreed  tbat  a  writ  of  injunc- 
tion now  Issue  to  restrain  said  defendant 
the  D.  S.  McDonald  Company,  its  officers, 
servants,  agents,  and  attorneys,  from  print- 
ing, or  causing  to  be  printed,  in  red,  upon 
yellow  wrappers,  adapted  to  be  used  in  put- 
ting up  molasses  candy,  substantially  in  the 
size,  shape,  and  manner  in  which  said  plaintiff, 
Herbert  L.  Hildreth,  puts  up  and  offers  for 
sale  the  molasses  candy  made  by  him,  the 
name  'McDonald,'  or  any  other  name,  word, 
mark,  ot  device  whereby  any  candy  sold  ot 


Digitized  by 


Google 


Uua.) 


STBADSS  «.  UNlfED  TEL.  GO. 


8» 


offered  for  sale  by  the  defendant  shall  be 
caused  to  resemble  in  Ita  dress  and  appear- 
ance said  candy  of  the  plaintiff,  and  also 
from  putting  up,  offering  for  sale,  ce  selling 
any  molasses  candy  or  candy  similar  thereto 
put  up  In  yellow  wrappers,  with  the  red 
printing  thereon,  substantially  like  Exhibit 
B  annexed  to  the  bill  of  complaint  herein." 

Alexander  F.  Browne  and  Berry  &  Upton, 
ttfr  plaintiff.   J.  B.  Maynadler,  for  defendant 

ALLEN,  J.  There  is  no  qoestion  of  trade- 
marlt  In  this  case.  The  only  question  is 
whether  the  plaintiff  is  entitled  to  an  injunc- 
tion on  the  ground  that  the  defendant  com- 
pany was  passing  off  its  molasses  candy  as 
and  for  molasses  candy  made  by  the  plain- 
tiff, and  thus  injuring  the  plaintiff  by  unfair 
competition.  On  the  report  it  would  seem 
that  others  before  the  plaintiff  had  made 
molasses  candy  of  the  same  size  and  shape, 
and  wrapped  the  pieces  In  the  same  kind  and 
size  of  paper,  with  twisted  ends.  To  this 
combination,  which  was  not  original  with  the 
plaintiff,  he  added  the  printing  of  the  word 
"Vdvet,"  in  red  script  letters,  upon  the  mid- 
dle and  ends  of  the  wrappers.  The  defend- 
ant company  used  the  same  combination  of 
size  and  shape  of  the  candy,  and  the  same 
kind  and  size  of  paper  and  manner  of  wrap- 
ping, all  of  which  it  had  a  right  to  do.  But 
to  this  It  added  the  printing  in  Roman  let- 
ters. Instead  of  script,  of  another  word,  Ttz. 
"McDonald,"  in  red  ink,  upon  the  middle  of 
the  wrappers,  but  not  upon  the  ends.  It  is 
found  that  the  public  \a  thereby  in  fact  de- 
ceived into  believing  that  the  defendant's 
goods  are  the  plaintiff's  goods,  and  that  the 
resemblance  was  not  accidental.  It  Is  not 
expressly  stated,  but  we  must  assume,  that 
the  public  who  are  deceived  are  persons  of 
ordinary  caution  and  prudence.  The  injunc- 
tion which  was  granted  was  expressly  limit- 
ed to  the  printing  In  red  letters  upon  wrap- 
p»8  of  the  same  kind  as  those  used  by  the 
plaintiff,  to  be  used  for  pieces  of  molasses 
candy  of  the  same  size  and  shape. 

There  are  decisions  to  the  effect  that  color 
alone  cannot  become  a  valid  trade-mark,  and 
that  a  red  label  on  a  yellow  wrapper  or  a 
white  label  on  a  red  box  cannot  be  register- 
ed. In  re  Landreth,  Browne,  Trade-Marks, 
I  89d;  Payson's  Indelible  Ink,  in  Browne, 
Trade-Marks,  H  271,  272;  Manufactnring  Ck>. 
T.  Rouss,  40  Fed.  686;  Philadelphia  Nov- 
tity  Mannrg  Co.  v.  Blakeeley  Novelty  Oo:, 
Id.  588;  Fleisclimann  v.  Starkey,  25  Fed.  127; 
Faber  v.  Faber,  49  Barb.  357;  In  re  Hanson's 
Trade<-Mark,  37  Ch.  DIv.  112.  But  where,  for 
the  purpose  of  presenting  bis  goods  to  the 
public,  a  manufacturer  has  adopted  a  iwr- 
tlcular  combination  of  features  in  part  old 
and  in  part  new,  he  may  be  entitled  to  pro- 
tection against  a  palpable  imitation.  The 
case  of  the  plaintiff  is  not  very  strong  on 
the  facts;  yet  be  seems  to  be  entitled  to  the 
carefully    limited     injunction    which     was 


granted.  The  case  of  Lever  t.  Ooodwln,  88 
Ch.  Dlv.  1,  is  in  point  upon  the  principle  i> 
Tolved^  though  the  facta  there  were  stronger 
for  the  plaintiff  than  the  tacts  here.  See, 
also,  Fischer  t.  Blank,  13S  N.  7.  244,  33  N.  E. 
1040;  Plllsbury  v.  Flour  Mllhi  Co..  12  a  a 
A.  432,  64  Fed.  841;  and  the  note  stnted  at 
the  end  of  Stamping  Co.  v.  Fellows,  161 
Mass.  191,  40  N.  E.  105;  IledUaway  v.  Ban 
ham  [1895]  1  Q.  B.  286,  294,  per  Lopes,  U  J 
In  the  opinion  of  a  majority  of  the  court,  tbt 
entry  must  be,  decree  affirmed. 

OM  Hua.  180) 

STRAUSS  V.  UNITED  TEL.  CO. 

(Supreme  Judicial  Court  of  Massachaaetta. 

Suffolk.    June  21,  1895.) 

AonoN  ON  Contract — Bukdbn  or  Paoor — ^I7B0<y 

TIABLB  InSTRUMEST.     ' 

1.  In  an  action  for  Interest  on  a  bond  contain- 
ing an  absolute  promise  to  pay  it  on  certain 
days  specified,  and  reciting  that  "if  any  of  the 
payments  cannot  l>e  made  on  the  dates  named  all 
interest  due  shall  be  paid  as  soon  thereafter  as 
SDfiicient  money  has  been  earned  to  enable  the 
company  to  do  so,"  the  burden  of  proof  is  upon 
defendant  to  show  that  payments  could  not  be 
made  upon  the  dates  named. 

2.  Qea.  SL  c.  53,  J  6  (Pub.  St  c.  77,  J  4), 
provides  tiiat  a  bond  issued  by  a  corporation  pay* 
able  to  bearer  shall  be  negotiable  in  the  same  man- 
ner and  to  the  same  extent  as  a  promissory  note. 
Bdd,  that  a  corporation's  bond  payable  to  the 
bearer  thereof  Is  negotiable,  and  one  who  bought 
the  bond  after  it  had  been  issued  to  another  may 
maintain  an  action  thereon  in  hia  own  name. 

Exceptions  from  superior  court,  Suffolk 
county;   Albert  Mason.  Judge. 

Action  by  Isaac  M.  Strauss  against  United 
Telegram  Company  to  recover  interest  on 
bonds.  There  was  a  Judgment  for  plaintiff, 
and  defendant  brings  exertions.    Overruled. 

O.  B.  Mowry,  for  plaintiff.  William  M. 
Stockbridge  and  R.  D.  Weston-Smltb,  for  de- 
fendant 

LATHROP,  J.  This  Is  an  action  of  con- 
tract In  18  counts,  in  each  of  which  the  plain- 
tiff seeks  to  recover  the  interest  alleged  to  be 
due  on  18  $500  bonds  of  the  defendant  cor- 
poration, on  January  and  July  1, 1893,  and  on 
January  1,  1891.  The  plaintiff  is  not  the 
person  to  whom  the  bonds  were  originally  is- 
sued, but  he  Is  a  holder  for  value,  and  Is 
also  a  registered  bolder.  The  honds  are  un- 
der seal,  are  signed  by  the  president  and  sec- 
retary of  the  corporation,  and  are  of  the  fol- 
lowing tenor:  "Know  all  men  by  these  pres- 
ents, that  the  United  Telegram  Company,  a 
corporation  duly  organized  and  existing  un- 
der the  laws  of  the  state  of  New  Jersey,  for 
value  received.  Is  Indebted  to  the  bearer  in 
the  sum  of  five  hundred  dollars  lawful  money 
of  the  United  States,  which  sum  It  hereby 
promises  to  pay  to  the  bearer  hereof,  or,  if  It 
be  registered,  to  the  registered  holder  there- 
of, thirty  years  after  the  date  hereof,  at  its 
office  or  agency  in  the  city  of  Boston,  Massa- 
chusetts, with  interest  thereon  at  the  rate 
of  five  per  cent  per  annum,  payable  semi- 
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annually,  tbe  tlr^  daya  of  January  and  Jnly 
in  each  year,  tbe  first  payment  to  be  made 
on  tbe  first  day  of  January,  A.  D.  1891.  Said 
interest  sball  be  cumulative,  and  If  any  of 
the  payments  cannot  be  made  on  tbe  dates 
named  all  Interest  due  shall  be  paid  as  soon 
thereafter  as  sufficient  money  has  been 
earned  to  enable  the  company  to  do  so.  In 
the  event,  however,  of  the  nonpayment  of 
any  Interest  due  on  this  bond,  and  If  such 
default  shall  continue  for  nine  months  after 
maturity  and  demand  of  paym^it,  then  the 
principal  of  this  bond  sball,  at  the  option  of 
the  boldns  of  a  majority  of  this  issue,  be- 
come due  and  payable,  and  it  shall  be  law- 
ful for  the  holders  of  a  majority  of  the  total 
issue  of  these  bonds  to  enter  into  and  upon 
all  and  slngrular  the  jfToperty  owned  by  said 
company,  and  to  take  possession  thereof  and 
to  sell  and  dlq>ose  of  the  same  at  public  auc- 
tion for  the  benefit  of  all  bondholders.  This 
bond  Is  one  of  a  series  of  four  hundred  bonds 
of  like  amount,  tenor,  and  date,  numbered 
consecutively  from  one  to  four  hundred.  In- 
clusive, and,  while  In  the  nature  of  an  in- 
come bond,  sball  be  a  first  lien  on  all  the 
property  of  the  said  company;  and  the  salA 
company  hereby  agrees  with  the  bolder  here- 
of that  It  will  not  issue  any  mortgage  or 
other  lien  on  its  property,  or  any  obligation 
that  shall  constitute  a  Uen  prior  to  this  on 
the  assets  ot  the  company.  No  suit  either 
at  law  or  in  equity,  except  to  enforce  the 
payment  of  interest  as  heretofore  set  forth, 
to  to  be  brought  on  this  obligation  against 
the  corporation  during  the  term  for  which 
tbls  bond  to  to  run.  In  case,  howerer,  tbto 
corporation  to  adjudged  to  be  insolvent  m 
bankrupt  by  due  process  of  law,  then  the 
principal  of  this  obligation  to  to  become  at 
once  due  and  payable.  Thto  bond  shall  not 
become  valid  or  obligatory  until  the  certifi- 
cate authenticating  the  same,  which  to  in- 
dorsed hereon,  sball  be  signed  by  Theodore  L. 
Ouyler,  Jr.,  of  the  city  of  New  York,  as  reg- 
totrar,  or  by  his  successor  duly  appointed. 
In  witness  whereof  the  United  Telegram 
Company  has  executed  and  attested  tbls  bond 
by  its  president  and  secretary,  and  has 
caused  Ito  corporate  seal  to  be  hereunto  af- 
fixed at  Jersey  City,  state  of  New  Jersey, 
thto  first  day  of  July,  A.  D.  1890." 

Neither  of  the  parties  in  thto  case  offered 
any  evidence  in  the  court  below  as  to  tbe 
ability  or  inability  of  the  defendant  to  pay 
interest  on  the  bonds,  or  whether  sufficient 
Income  had  been  earned  or  not.  If  the  bonds 
In  question  had  contained  simply  a  promise 
to  pay  Interest  out  of  the  income  earned,  it 
may  be  conceded  that  the  promise  would  be 
mertiy  conditional,  and  tbe  burden  would  be 
on  the  ptointUf  to  show  that  sufficient  in- 
come had  been  earned  to  warrant  the  pay- 
ment of  interest  Corcoran  y.  Canal  Co., 
1  McArthur,  358.  But  tbe  bonds  in  question 
contain  an  absolute  promise  to  pay  Interest 
<Mi  certain  days  specified.  The  wwds  which 
follow:    "Said  interest  sball  be  cumutatlve. 


and  if  any  of  the  paymaits  cannot  be  made 
on  the  dates  named,  all  interest  due  shall  be 
paid  as  soon  thereafter  as  sufficient  money 
has  been  earned  to  enable  the  company  to  do 
so,"— may  afford  a  defense  to  the  company  if 
it  can  show  that  income  has  not  been  earned, 
but  cannot  be  regarded  as  constituting  tbe 
»um\ng  of  Income  a  condition  precedent  to 
the  maintaining  of  an  actlcm,  or  as  imposing 
the  burden  of  proof  upon  the  holder  of  a 
bond.  The  caae  to  very  similar  in  thto  re- 
spect to  that  of  Marior  t.  Railway  Co.,  19 
Fed.  887,  before  the  drcoit  court  of  the 
United  States  for  tbe  Soathem  dtotrlct  of 
New  York.  The  bond  in  that  case  contained 
an  absolute  promtoe  to  pay  interest  annual- 
ly, and  contained  a  recital  that  it  was  se- 
cured by  a  mortgage  of  certain  lauds,  which 
constituted  a  lien  upon  the  net  income  of  a 
part  of  tbe  railway.  Then  followed  this 
clause:  "And  In  case  such  net  earning  shall 
not  In  any  one  year  be  sufficient  to  enable 
the  company  to  pay  7  per  cent  interest  on 
the  outstanding  bonds,  then  scrip  may,  at  the 
option  of  the  company,  be  issued  for  such  in- 
terest" It  was  held  that  as  there  was  an 
absolute  promtoe  to  pay,  the  plaintiff,  by 
proving  bto  ownership,  made  out  a  prima 
facie  case;  and  It  was  said  by  Judge  Wal- 
lace: "Tbe  fact  whether  the  net  earnings  of 
tbe  defendant's  railway  are  sufficient  In  any 
one  year  to  pay  the  Interest  or  not  to  one 
peculiarly  within  Its  knowledge,  and  It  is 
not  Incumbent  upon  a  holder  of  a  t>ond  to  as- 
sume tbe  burden  of  proving  the  negative." 
See,  also.  Id.,  22  BUtcbf.  464,  and,  on  appeal, 
nom.  Railway  Co.  v.  Marior,  123  U.  S.  687, 
689,  8  Sup.  Ct  311.  We  are  of  opinion  that 
on  this  point  the  judge  in  the  court  below 
rightly  ruled  in  favor  of  the  plalntifC 

Tbe  remaining  question  in  this  case  to 
whether  these  bonds  are  negottoble,  so  tbat 
the  ptointlff  may  maintain  an  action  thereon 
in  his  own  name,  although  he  was  not  tbe 
person  to  whom  they  were  originally  deliver- 
ed, and  no  consideration  moved  from  him  to 
the  defendant  In  1862,  an  act  was  passed 
by  the  legislature  of  thto  commonwealth  in 
the  following  words:  "All  bonds  and  other 
obligations,  under  seal  for  the  payment  of 
money  purporting  to  be  payable  to  the  bearer, 
or  some  person  designated,  or  bearer,  or 
payable  to  order,  whldi  have  been  oc  here- 
after shall  be  issued  by  any  corporation  or 
Joint-stodc  company,  are  hereby  made  ne- 
gottoble in  the  same  manner  and  to  the  same 
extent  as  promissory  notes  are  now  negoti- 
able" St.  1852,  c.  76.  Thto  was  re-enacted 
in  Oen.  St  c.  53,  {  6,  and  in  Pub.  St  c.  77, 
S  4,  where  it  reads  as  follows:  "A  bond  or 
other  obligation  under  seal  issued  by  a  cor- 
poration or  joint-stock  company  for  the  pay- 
ment of  money,  If  purporting  to  be  payable 
to  order,  to  bearer,  or  to  a  person  designated 
or  bearer,  shall  be  negotiable  in  the  same 
manner  and  to  the  same  extent  as  a  promis- 
sory note."  While  the  language  just  quoted 
differs  slightly  from  that  of  the  statute  of 
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1852,  tbt:  meaning  te  undonbtedly  tlie  same. 
TblB  statute  lias  been  libemlly  construed,  and 
the  negotiability  of  bonds  bas  been  maintain- 
ed where  the  language  did  not  fall  within  the 
terms  of  the  statute.  In  Obapln  v.  Railroad, 
8  Gny,  576,  tlie  defendant  issued  bonds  ln< 

18M  payable  to  ,  and  purporting  od 

their  face  to  be  secured  by  a  mortgage.  This 
mortgage  was  subsequently  ratified  by  the 
legislature.  St  1850,  c.  233.  In  an  action 
on  one  of  the  bonds  the  court  beld  that  the 
bond  did  not  come  within  the  terms  of  the 
statute,  but  It  was  also  held  that  it  was  clear- 
ly the  intention  of  the  defendant,  in  issuing 
the  bonds,  that  they  should  pass  from  baud 
to  hand  and  be  negotiable,  and  the  court 
said:  "It  is  therefore  falriy  to  be  presumed, 
and  indeed  it  is  an  unavoidable  Implication 
from  all  their  proceedings,  that  they  god- 
salted  that  any  bona  fide  holder  of  one  or 
more  of  these  bonds,  for  value,  might  perfect 
the  contract  by  inserting  at  Ills  own  pleasure 
his  name  as  obligee  of  the  bond  in  the  blaok 
space  which  had  been  left  in  it  for  that  pur- 
pose. And  this  is  undoubtedly  one  of  the 
things  which  It  was  the  object  and  design 
of  the  statute  to  ratify  and  confirm."  The 
opinion  in  the  case  last  cited  rests  partly  up- 
on the  ratification  of  the  mortgage  by  St 
1850,  c  2S3,  but  it  may  be  questioned  wheth- 
er there  Is  anything  in  the  language  of  the 
statute  to  justify  the  last  sentence  quoted, 
or  whether  the  legislature  Intended  anything 
more  than  to  ratify  a  mortgage  the  power  of 
the  defendant  to  make  which  was  In  doubt 
In  another  action  on  one  of  the  same  bonds, 
which  was  finally  determined  in  favor  of  the 
plaintiff  by  the  supreme  court  of  the  United 
States,  no  referoice  was  made  to  the  effect  of 
the  statute  of  1850,  and  the  decision  was  put 
upon  the  broadest  ground.  ^Ir.  Justice  Nelson 
said:  "As  to  the  negotiability  of  this  <dass 
of  securities,  when  shown  to  be  Intended  that 
they  shoxdd  possess  this  character  by  the 
form  in  which  issued,  and  mode  of  giving 
them  drculation,  we  think  the  usage  and 
practices  of  the  companies  themselves,  and 
of  the  capitalists  and  business  men  of  the 
country,  dealing  in  them,  as  well  as  the  re- 
peated dedslons  or  recognition  of  the  prin- 
ciple by  courts  and  judges  of  the  highest  re- 
spectability, have  settled  the  question."  In 
Haven  v.  Railroad  Co.,  109  Mass.  88,  96,  an 
Interest  warrant  payable  to  bearer,  detached 
from  a  bond,  was  held  to  be  negotiable,  so 
that  it  could  be  enforced  by  a  holder  for 
vahia  No  refer«ice  is  made  In  the  opinion 
to  the  statute.  In  Union  Cattle  Co.  v.  Inter- 
national Trust  Co.,  149  Mass.  482,  21  N.  B. 
962,  coupon  bonds  were  Issued  by  the  plalu- 
tur,  a  corporation,  payable  to  the  defendant 
trustee,  or  bearer,  on  November  1,  1896,  and 
were  expressly  made  subject  to  the  conditions 
of  an  agreement  between  the  parties,  where- 
by a  sinking  fund  of  not  less  than  $60,000 
nor  more  than  $100,000  was  to  be  applied 
each  year  to  the  purchase  or  drawing  at  par 
of  said  bonds,  and  the  wh<de  issue  might  be 


drawn  at  par  on  November  1,  1891,  ctt  any 
coupon  day  thereaft».  These  bonds  were 
held  to  be  negotiable  "by  virtue  of  Pub.  St. 
c.  77,  S  4,  as  well  as  by  custom,  notwithstand- 
ing the  conditions  referred  to  in  them."  On 
these  authotttlee,  we  are  of  opinion  that  the 
bonds  In  question  are  negotiable  bonds,  and 
that  the  plaintiff  may  maintain  an  action  up- 
on them  in  his  own  name.  Any  other  con- 
clusion would  make  the  bonds  a  fraud  upon 
purchasers  In  good  faltb.  There  is  nothing 
upon  the  f&ce  of  the  Iwnds  to  show  to  whom 
they  were  originally  issued.  They  were  un- 
doubtedly Intended  by  the  (Mlginal  parties 
to  them  to  be  negotiable,  and  if  the  plaintiff 
cannot  recover  in  his  own  name,  he  is  with- 
out remedy.  See  1  Walt,  Act  &  Def.  688, 
and  cases  dted;  Garr  v.  Le  Fevre,  27  Pa. 
St  418,  418;  Bunting  v.  Railroad  Co.,  81 
Pa.  St  254;  Society  for  Savings  t.  Oily  of 
New  London,  29  Conn.  174. 
Exceptions  overruled. 


OM  Mass.  13) 
COMBEPORD  V   WEST  BND  ST.  RT.  CO. 
(Supreme  Judicial  Court  of  Massachusetts. 
Middlesex.    June  19,  1895.) 

DiSCBAKGS  or  EUPLOIB— RiMBDT— SLiUDBB — 

Vabianos. 

1.  An  action  of  tort  does  not  He  against  an 
emtdoyer  for  discharging  a  servant 

2.  A  count  which  sets  forth  no  words  as  hav- 
ing been  spoken  cannot  be  maintained  as  one  for 
slander. 

3.  One  cannot  maintain  an  action  of  slander 
for  words  spoken  in  tlie  presence  only  of  himself. 

4.  Proof  that  the  words,  "I  have  authoritv 
to  discharge  yon  both  for  misuse  of  checks," 
were  spoken,  will  not  warrant  a  recovery  for 
slander,  even  it  the  words  are  defamatory,  the 
words  alleged  in  the  comidaint  being,  "He  is 
discharged    •    •    *    for  the  misuse  of  diecks." 

Bzceptlonq  from  superior  oour^  Mlddlesn 
ooimty. 

Action  for  slander  by  one  Comerford 
against  the  West  Bnd  Street-Bailway  C<Hn- 
pany.  Judgment  for  defendant  PlaintifC  ex- 
cepts.   Exceptions  overruled. 

J.  W.  PickCTlng,  for  plaintUC.  W.  B. 
SiHTout,  f dr  defendant 

LATHROP,  J.  In  Fogg  V.  Bailrbad  Corp., 
148  Mass.  518,  20  N.  B.  100,  it  was  hdd  that 
"a  corporation  is  liable  in  damages  for  the 
publicatiMi  of  a  libel,  as  it  is  tar  Its  other 
torts";  and  it  was  said:  "To  establish  its 
liability,  the  publicati<Hi  must  be  shown  to 
have  been  made  by  its  authority,  or  to  have 
been  ratified  by  It  or  to  hftve  been  made  by 
one  of  Its  servants  or  agents  In  the  course  of 
the  business  In  which  he  was  employed." 
See,  also,  Howland  v.  Manufacturing  Co.,  156 
Mass.  643,  81  N.  B.  666.  Of  course,  if  slan- 
derous words  are  shown  to  have  been  ut- 
tered by  the  authority  of  a  corporation,  or  to 
have  been  ratified  by  it  the  corjwratlon  is  lia- 
ble; but,  if  they  are  uttered  by  an  agent  or 
servant  In  the  course  of  the  business  in 
wbich  he  Is  employed,  it  is  at  least  question* 
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able  whether  the  corporation  Is  liable.  We 
are  nware  of  no  case  In  which  this  has  been 
held.  For  the  purposes  of  this  case  we  as: 
sume,  without  deciding,  that  the  rule  is  the 
same  In  slander  as  In  llbeL 

We  proceed  to  consider  the  counts  relied 
upon  at  the  trial.  These  are  the  third,  fourth, 
and  fifth.  The  third  count  sets  forth  the 
circumstances  imder  which  the  alleged  slan- 
der was  uttered,  among  which  are  that  the 
plaintiff  was  a  starter  In  the  defendant's  em- 
ploy, part  of  whose  duty  it  was  to  hand  trans- 
fer checks  to  persons  leaving  the  defendant's 
cars  at  Allston,  which  entitled  them  to  ride 
in  other  cars  of  the  defendant  to  c«-taln 
points  in  and  beyond  Allston,  and  alleges  that 
the  defendant,  **fa.lsely  and  wickedly  pretend- 
ing that  the  plaintiff  had  illegally  appropri- 
ated, embezzled,  stolen^  and  converted  to  his 
own  use  a  quantity  of  said  checks,  and  that 
the  same  was  the  ground  of  his  said  dis- 
charge, publicly,  falsely,'  and  maliciously  ac- 
cused the  plaintiff  of  the  crime  of  larceny, 
by  words  spoken  of  the  plaintiff  In  relation 
to  his  said  discharge^  substantially  as  fol- 
lows: 'He  is  discharged  from  the  employ  of 
this  company  for  the  misuse  of  checks.'" 
The  fourth  count  alleges  that,  under  the  cir- 
cumstances set  forth  In  the  third  count,  "and 
at  the  time  of  discharging  him,  as  therein  set 
forth,  the  defendant  publicly,  falsely,  and 
maliciously  accused  the  plaintiff  of  the  crime 
of  embezzlement,  by  words  spoken  of  the 
plaintiff  In  relation  to  his  said  discharge, 
substantially  as  follows:  'He  is  discharged 
from  the  employ  of  this  company  for  the  mis- 
use of  checks.' "  The  fifth  count  alleges  that 
under  the  circumstances  set  forth  in  the 
third  count  the  defendant  wantonly  and  reck- 
lessly dismissed  and  discharged  the  plaintiff 
from  its  employ,  and  falsely  and  publicly 
charged  him  with  being  dishonest  therein. 
The  answer  is  a  general  denial,  and  we  as- 
sume. In  fsTor  of  the  plaintiff,  that  the  de- 
fense that  what  was  said  was  a  privileged 
communication  was  not  open  on  the  plead- 
lng&  Goodwin  v.  Daniels,  7  Allen,  61.  The 
case  does  not  fall  within  the  rule  laid  down 
in  McLaughlin  v.  Cowley,  127  Mass.  316,  and 
Howland  v.  Manufacturing  Co.,  156  Mass. 
543,  667,  31  N.  E.  656. 

The  fifth  count  may  be  considered  first  If 
It  is  to  be  construed  as  a  count  for  discharg- 
ing the  plaintiff  from  its  employ  under  such 
clrcnmstances  as  to  Impute  to  him  a  charge 
of  dishonesty,  the  count  must  fall.  An  ac- 
tion of  tort  does  not  lie  against  an  employer 
for  discharging  a  servant  Nor  can  it  be 
maintained  as  a  count  for  slander,  for  no 
words  are  set  forth. 

The  plaintiff  was  not  entitled  to  go  to  the 
Jury  on  the  third  and  fourth  counts.  The 
words  alleged  are,  "He  Is  discharged  from 
the  employ  of  the  company  for  the  misuse  of 
checks."  At  the  first  interview  between  the 
superintendent  and  the  plaintiff,  no  one  else 
was  present  and  for  what  was  then  said  the 
plaintiff  cannot  maintain  an  action  of  slan- 


der, even  if  the  words  were  defamatory, 
which  we  do  not  mean  to  imply.  The  super- 
intendent was  then  asked  to  wait  until  the 
plaintiff  could  bring  one  Roberts  there.  The 
superintendent  waited,  and  Roberts  was 
brought  After  some  conversation,  in  which 
nothing  was  said  against  the  plaintiff,  he  ask- 
ed the  superintendent  what  his  authority  in 
the  matter  was,  and  the  superintendent  said, 
"I  have  authority  to  discharge  you  both  for 
misuse  of  checks."  The  plaintiff  answered, 
'7hank  you,  I  have  no  further  use  for  you." 
If  these  words  uttered  by  the  superintendent 
can  be  considered  defamatory,— which  we  do 
not  intend  to  imply,— they  are  not  In  sub- 
stance, those  alleged.  It  is  not  the  same 
thing,  in  substance,  to  say,  "I  have  authority 
I  to  discharge  yon  both  for  misuse  of  diecks," 
I  as  to  say,  "He  is  discharged  from  the  employ 
I  of  this  company  for  the  misuse  of  chedis." 
There  was,  therefore,  a  variance  between  the 
allegations  and  the  mxK^fs.  BzceptionB  over- 
roled. 


(164  Mbbs.  37) 

SMITH  et  aL  T.  BUTLER, 

(Supreme  Judicial  Court  of  Massadiasetts. 

Suffolk.    June  20.  1885.) 

Snip's  Hdsbxno— Action  fob  Disibuiisbhbnts— 

AOOOUNTIKO. 

A  (hip's  husband  cannot  sue  one  of  sev- 
eral Joint  owners  of  the  ship  for  bis  share  of 
disbursements   made  by  the  Imsband  over  the 

Burnings  of  the  ship  during  a  series  of  voyages, 
the  remedy  bein^  an  acticm  for  an  accounting 
against  all  the  jomt  owners. 

Report  from  superior  court  Suffolk  county. 

Action  by  Smith  and  others  against  But- 
ler for  defendant's  share  of  disbursements 
made  by  plaintiffs  as  ship's  husbands.  Judg- 
ment was  ordered  for  plaintiffs,  and  the  case 
was  reported  to  the  supreme  Judicial  court 
Judgment  set  aside. 

Eugene  P.  Carver  and  Edward  E.  Blodgett 
for  plaintiffs.  Chas.  Theo.  Russell  and  Ai^ 
tbor  H.  Russell,  for  defendant 

HOLMES,  J.  This  is  an  action  brought  by 
ship's  husbands  against  a  part  owner  to  re- 
cover from  him  his  share  of  disbursements 
made  by  the  plaintiffs  over  and  above  the 
ship's  earnings.  One  of  the  plaintiffs,  Smith, 
was  also  a  part  owner  during  the  time  of  the 
disbursements,  although  he  had  sold  liis 
share  before  this  action  was  brought  The 
disbursements  were  made  in  foreign  com- 
merce during  a  series  of  voyages,  and  cov- 
ered whatever  was  necessary  for  the  trans- 
action of  the  business.  Nothing  more  spe- 
cific appears  as  to  their  nature.  We  under- 
stand from  the  report  that  there  are  otbtf 
part  owners  not  settled  with. 

Under  such  circumstances  the  only  proper 
remedy  is  a  bill  for  an  account  Joining  all  the 
part  owners  who  are  interested  in  the  deci- 
sion as  to  the  sums  to  be  paid  by  them  sev- 
erally. Undoubtedly,  part  owners  of  a  ves- 
sel are  not  partners  in  the  vessel,  and  it  majr 
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be^  as  has  be«n  beld  In  England,  tbat  an  ad- 
Tance  by  a  ship's  hosband,  distinctly  appear- 
ing to  Iiave  been  made  for  the  oatfit  of  the 
▼essel  alone,  ought  to  be  treated  as  a  loan  to 
the  several  owners  IndiTldually.  Helme  t. 
Smith,  7  Bing.  709.  Very  possibly  then  are 
other  cases  where  a  ship's  husband  can  suo 
the  part  owners  Individually,  or  be  sued  by 
them.  But  even  In  England  H  has  been  htid 
that  r^tairs  for  a  partlCQlar  adventure  may. 
If  not  must,  be  tMronght  into  the  account  as 
a  quasi  or  true  fttrtnershlp  charge.  Oreen 
T.  Bxigga,  6  Hare^  805,  406,  406;  Alexander 
T.  Simms,  6  De  Ciex,  M.  &  O.  67,  66;  Japp  v. 
Campbell,  57  Law  J.  Q.  B.  79,  81.  And  we 
believe  tliat  there  Is  a  general  agreement 
that,  subject  to  some  posrtbie  exceptions,  the 
sum  to  be  paid  between  several  part  owners 
In  respect  of  a  particular  adventure  must  be 
settled  in  equity.  We  ^re  of  <H>lnlon  that 
this  case  falls  within  that  principle.  Star- 
buck  v.  Shaw,  10  Gray  492;  Magulre  v.  Pln- 
gree,  30  Me.  50S;  Hardy  v.  Sproule,  83  Me. 
608;  Dodge  v.  Hooper,  85  Me.  536;  Bovlll  ▼. 
Hammond,  6  Bam.  &  (X  149;  Vanner  ▼. 
Frost,  39  Law.  J.  Cb.  626;  Macl.  Shipp.  (4th 
Ed.)  106. 

This  objection  to  tbe  maintenance  of  the 
present  action  was  not  pleaded  formally  as 
such,  but  the  fact  that  there  were  other  own- 
ers Interested  in  the  account  alleged,  and 
tbe  inability  of  a  court  of  law  to  deal  with 
tbe  ca^e,  Is  a  manifest  consequence  of  ttiat 
fact.  This  Inability  remains  unchanged  by 
legislation.  See  Worthington  t.  Waring,  157 
Mass.  421,  32  N.  E.  744. 

Judgment  set  aside. 


(164  Moss.  49 

GRAHAM  V.  BADGER  et  al. 

(Supreme  Judicial  Court  of  Massachusetts. 

Norfolk.   June  20,  1895.) 

Master  and  Sbbvatit — Defeotivb  Machinbbt^ 

NseuoBNoa. 

In  an  action  by  an  emido;<6  for  Itdnries 

by  the  breaking  of  e  rope  at  a  place  where  it  had 

been   spliced,  the  weigiit  attached  to  the  rope 

not  being  sumdent  to  break  it  if  it  was  in  proper 

condition,  a  charge  that  if  the  rope  was  derecnve 

while  in  defendant's  care,  that  fiict  was  evidence 

which,    unexplained,    would    warrant   a   finding 

that    defendant    was    negligent,    was    proper, 

though  there  was  evidence  for  defendant  that 

tiie  rope  caught  in  a  wheel. 

Exceptions  from  superior  court,  Norfolk 
county. 

Action  by  Graham  against  Badger  and 
others  for  personal  Injuries.  From  a  finding 
for  plaintltC,  defendants  exc^t  Exceptions 
overruled. 

John  D.  Long  and  Walter  S.  Pinkbam,  for 
plaintiff.  John  Lowdl,  Jr.,  George  W.  Wig- 
gin,  and  Samuel  H.  Smith,  for  defendants. 

HOLMES,  J.  This  is  an  actkm  of  tort  to 
recover  for  poxonal  injuries  caused  by  tbe 
foiling  of  an  iron  block  from  a  derrick  up- 
tn  the  plalntUI,  wbo  was  working  in  the 


defendants*  employ.  The  fall  was  due  to 
the  breaking  of  a  rope  at  a  point  where  It 
had  been  spliced.  The  weight  atached  to 
the  lope  was  not  sufficient  to  break  or  to 
endanger  the  apparatus.  If  In  proper  condi- 
tion. Tlie  main  question  Is  whether  the 
Judge  before  whom  the  case  was  tried  was 
right  in  refusing  to  role  tbat  the  mere 
breaking  of  the  rope  was  not  prima  facie 
evidence  of  negligence  on  the  part  of  the 
defendants,  and  in  instructing  the  Jury  that 
if  they  found  that  the  rope  was  defective 
while  in  the  defendants'  care,  that  fact  was 
evidence  which,  unexplained,  would  warrant 
them  in  finding  that  the  defendants  were 
negligent 

We  are  of  opinion  that  the  instruction  was 
correct  "Res  ipsa  loquitur,"  which  is  mere- 
ly a  short  way  of  saying  that,  so  far  as  the 
court  can  see,  the  Jury,  from  their  expert-' 
ence  as  men  of  the  world,  may  be  warrant- 
ed in  thinking  that  an  accident  of  this  par-: 
tlcular  kind  commonly  does  not  happen  ex- 
cept in  consequence  of  negligence,  and  that 
therefore  there  is  a  presumption  of  fact.  In, 
the  absence  of  explanation  or  other  evidence 
which  the  Jury  believe,  tliat  it  happened  in 
consequence  of  negligence  in  this  case.  Pre- 
sumptions of  fact,  or  those  general  proposi- 
tions of  experience  which  form  the  major 
premises  of  particular  concluslona  of  this  sort, 
usually  are  for  the  Jury.  The  court  ordinari- 
ly confines  Itself  to  considering  whether  It  can 
say  that  there  Is  no  such  presumption,  or.  In 
other  words,  that  such  accidents  commonly 
are  not  due  to  negligence.  See  Doyle  v.  Rail- 
road Co.,  145  Mass.  386-388,  14  N.  B.  461; 
Howser  v.  Railroad  Co.  (Md.)  SO  AtL  906. 

It  may  he  true  that  a  rope  properly  spliced 
Is  stronger  at  the  splice  than  elsewhere. 
But  the  Jury  natght  Infer  from  the  break- 
ing that  this  rope  had  not  been  spliced  prop- 
erly. One  witness  who  examined  it  tes- 
tified that  so  far  as  he  could  see  or  under- 
stand the  Splice  drew  apart  At  all  events, 
the  rope  broke  at  the  place  where  It  had 
broken  before  and  had  been  spliced,  and  it 
was  for  the  Jury  to  say  what  they  would  In- 
fer from  that  fact  Of  course,  they  were 
not  bound  to  bdieve  the  testimony  for  the 
defense  if  it  seemed  to  them  incredible.  We 
cannot  say  that  they  were  wrong  in  reject- 
ing the  explanation  that  the  rope  probably 
kinked  and  caught  in  a  wheel.  Neither  can 
we  assume  that  the  defect,  if  there  was 
one,  was  bidden.  If  the  Jury  were  of  opin- 
ion that  defects  In  ropes,  great  enough  to 
make  them  break  under  a  strain  slight  in 
proportion  to  the  normal  power  of  rope  gen- 
erally, can  be  discovered  by  proper  inspec- 
tion, we  know  nothing  to  the  contrary.  It 
might  be  otherwise  in  the  case  of  an  Iron 
chain. 

We  cannot  say  that  tbe  plaintiff  was  negli- 
gent He  had  a  right  to  expect  due  care 
from  tbe  defendants  as  to  their  permanent 
appliances.  There  was  evidence  that  he  was 
employed   to  do   what   he  was  doing,   his 
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positlo&  was  Been  by  one  of  the  defendants, 
and  It  may  be  that  to  do  his  work  called  on 
him  at  moments  to  be  nearly  under  the  block. 
Snow  T.  Railroad.  8  Allen,  441,  4D0;  Hack- 
ett  T.  Manufacturtni;  Co.,  101  Mass.  101; 
Spicer  V.  Iron  Co.,  138  Mass.  426;  KUroy  t. 
Fobs,  161  Mass.  138,  36  N.  B.  746L 
Exceptions  oTermled. 


<1M  Hasa.  Ii2) 

WELLINGTON  t.  INHABITANTS  OP 
TOWN   OF   BELMONT. 

(Supreme  Jadidal  Court  of  MasBachnietts. 
MIddleMX.   June  21.  1895.) 

TAXxnoK— Mi.0Hiirc  fob  Bbbikiko  Stons— 
Whebb  Tazablb. 

A  madiine  for  quarrying  and  breaking 
•tone  for  macadamizing  roads  and  gimilar  pur- 
poses, in  not  employed  In  a  biandi  of  mannfac- 
tnre,  within  Pab.  St  c.  11.  i  20,  d.  2,  providing 
that  all  personal  property  mail  be  assessed  to  the 
owner  in  the  city  or  town  whne  he  is  an  inhabit- 
ant on  May  Ist,  accept  all  madiinery  employed 
in  any  branch  of  mannfactores,  whidi  shall  be 
assessed  where  it  is  situated  or  employed. 

B^wrt  from  anperior  court,  Middlesex 
county. 

Action  by  one  Wellington  against  the  In- 
habitants of  the  town  of  Belmont,  to  recover 
an  alleged  excessive  tax  paid.  Judgment  for 
defendant 

H.  Wardwell,  for  plaintiff.  J.  S.  Ooodrlcb 
and  J.  S.  Richardson,  for  defendant. 

MORTON,  3.  The  plaintiff  was  an  Inhab- 
itant of  Belmont,  and  was  assessed  there  for 
the  building  and  machinery  as  personal  prop- 
erty. She  was  also  assessed  for  them  as  per- 
sonal property  In  Salem,  where  they  were 
situated.  If  any  part  of  the  property,  as- 
suming it  all  to  be  personal,  was  property 
taxable  to  her  in  Belmont,  tbis  action  cannot 
be  maintained.  In  such  a  case  the  remedy 
of  the  party  aggrieved  is  by  an  application 
for  abatement,  and  not  by  a  suit  at  law  to 
recover  the  alleged  excess.  Bourne  ▼.  City 
of  Boston,  2  Gray,  494;  Richardson  T.  City 
of  Boston,  148  Mass.  608,  20  N.  E.  166.  It  is 
admitted  in  substance  that  the  plaintiff  was 
taxable  in  Belmont,  unless  the  building  and 
machinery  were  employed  In  manufacturing, 
within  the  meaning  of  Pub.  St  c  11,  S  20, 
-cl.  2.1  The  business  carried  on  was  "that  of 
quarrying  and  breaking  stone  to  be  used  In 
macadamizing  roads  and  forothersimllarpur- 
IMses"  and  the  building  and  machinery  were 
used  In  It  We  do  not  see  that  the  business 
of  quarrying  stone  and  breaking  It  up  for 
use  on  roads  and  other  similar  purposes  Is 
any  more  a  manufacturing  business  than 
mining  coal  and  breaking  It  up  into  mer- 
chantable sizes,  or  farming  and  cutting  Ice. 

1  Pub.  St  e.  11,  <  20,  cL  2,  provides  that  all 
personal  property  shall  be  assessed  to  the  owner 
Ui  the  city  or  town  where  he  is  an  inhabitant  on 
May  1st,  except  all  machinery  employed  in  any 
branch  of  manufactures,  whic^  shall  be  assessed 
where  it  is  situated  or  employed. 


Byera  v.  Coal  Co.,  106  Mbas.  131;  HIttinger 
V.  Westford,  135  Mass.  258;  Ingram  v. 
Cowles,  150  Mass.  155,  23  N.  E.  48.  Quarry- 
ing and  dressing  granite  could  hardly  be  said 
to  be  manufacturing  It,  though  moulding 
clay  into  different  slses  and  shapes  and  then 
burning  it  flUrly  may  be  said  to  be  manufac- 
turing brick.  Still  less  could  simply  crush- 
ing granite  Into  smaller  and  smaller  pieces 
be  said  to  constitute  manuf  actorlng,  as  that 
word  is  ordinarily  used,  though  there  la  a 
remote  sense  in  which  It  may  be  true.  We 
think  tliat  the  ruling  of  tte  court  was  right, 
and  that  according  to  the  report  there  must 
be  Judgment  tor  the  defendants,  and  It  is  so 
ordered. 


iso> 


(U4 

MANNING  V.  EHTNOLDS  etaL 


(Supreme  Jndidal  <3onrt  of  Massachusetts. 
Snffcdk.    June  21,  1885.) 

EXiMIKATIOH  or  FOOB  DEBTORS. 

1.  The  discretion  given  to  a  magistrate  by 
Pub.  St  c.  162,  I  18,  to  postpone  the  examina- 
tioD  of  a  poor  debtor,  is  not  affected  by  section 
68,  providing  that  if  the  creditor,  or  some  one  in 
his  behalf,  does  not  attend  such  examination,  the 
debtor  shall  he  discharged,  where  such  postpone- 
moit  was  granted  upon  the  prerions  request  cf 
the  creditor's  counseL 

2.  Where  a  debtor  appears  for  examination, 
and  his  counsel  enters  a  general  appearance,  the 
fact  tliat  the  dtation  is  not  in  court  does  not  jus- 
tify the  debtor  in  departing  without  leave. 

Report  from  supreme  Judicial  court.  Suf- 
folk county;  James  M.  Morton,  Judge. 

Petition  by  William  E.  Manning  for  a  writ 
of  prohibition  against  John  F,  Reyn<rids  and 
others.   Dismissed. 

Pub.  St  c.  162,  {  18,  provides  that  the  ex- 
amination of  a  poor  debtor  "may  be  post- 
poned or  continued  from  time  to  time  at  the 
discretion  of  the  maglstrata"  Section  68 
provides  that  "If  the  creditor,  or  some  one  In 
his  behalf,  does  not  attend  the  examination, 
the  defendant  or  debtor  shall  *  *  *  be  dis- 
charged from  arrest  or  Imprisonmoit" 

P.  J.  O&svy,  for  plaintiff.  Barry  ^Blan- 
chard,  for  reiqwndents. 

HOLMES,  J.  1.  The  magistrate.  In  pur- 
suance of  a  previous  request  of  the  creditor's 
counsel,  postponed  the  examination  of  the 
debtor.  This  he  had  a  right  to  do.  The 
discretion  given  him  by  Pub.  St  c.  102,  { 
18,  is  not  cut  down  by  section  68,  at  least  so 
far  as  this  case  Is  concerned.  See  May  v. 
Foote,  7  Allen,  854. 

2.  We  do  not  perceive  the  need  for  the 
presence  of  the  citation  at  the  hearing.  The 
debtor  had  been  ordered  to  appear,  and  was 
in  court,  and  his  counsel  entered  a  general 
appearance. 

After  this  general  appearance  the  magis- 
trate's record  shows  that  "the  debtcM:  departs 
without  leave."  No  fact  appears  in  the  rec- 
ord or  outside  of  It  to  Justify  the  departure 
It  Is  not  necessary  to  go  into  any  further  ctHi 
Bideratlons. 

Petition  dismissed. 
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PETITION  OF  MINOT. 


Petl««m  of  MINOT. 

(Sapremq  Jndldal  Oocrt  of  Magsachnsetts. 

Suffolk.    Jnne  20,  1895.) 

COMSTBUCTIOX  OV  WlUi— FbOTISIOV  FOB  UhBOBH 

Child. 

1.  Testator,  after  making  a  bequest  to  hia 
wife,  gave  the  rest  of  his  property  to  a  tnistee, 
to  pay  the  income  to  bis  wife  daring  life,  and  the 
teTerslon  to  tboae  who  would  then  loe  his  heirs 
at  law  by  blood.  When  be  made  the  will  he 
knew  that  bis  wife  was  pregnant  Held,  that  the 
proTiaions  of  the  will  were  intended  to  inclnde  the 
child,  and  that  there  was  no  omission  to  prorida 
for  hla  children,  within  Pub.  8t  c.  127,  I  21, 
giving  «  child  bom  after  the  making  pf  the 
parent's  will,  and  not  provided  for  therein,  the 
•ame  share  of  his  estate  as  if  the  parent  died  in- 
testate. 

2.  Testator  and  his  wife  Joined  in  the  mort- 
gage of  her  land  to  secure  their  joint  and  several 
note  for  $20,000,  the  proceeds  going  into  the  gen- 
Mai  funds  of  testator,  who  expended  over  $35,000 
in  building  a  house  and  stable  on  the  land  and  in 
pnrdiasing  famitnre  therefor.  The  husband  ap- 
parenUy  owned  some  real  estate  and  personal 
property.  The  contract  for  the  constniction  of 
the  buildings  and  the  purchase  of  the  furniture 
were  made  in  the  sole  name  and  on  the  sole  lia- 
Wllty  of  the  husband.  Testator  left  to  his  wife 
all  his  articles  of  bousdiold  and  personal  use  or 
ornament  and  $10,000  in  money  and  a  life  inter- 
est in  the  residue  of  his  estate,  and  he  knew  that 
she  wonld  have  iheir  unborn  child  to  support. 
Bdd,  that  testator  intended  to  assume  the  mort- 
gage note  as  his  own  debt. 

Case  reserved  from  supreme  Judicial  court, 
Suffolk  county;  Oliver  W.  Holmes,  Judge. 

Petition  of  William  Minot,  executor  of 
Geors«  R.  Hinot.  tor  Instroctlons.  The  case 
was  reserved,  and  reported  on  the  pleadings 
to  the  full  court  at  tli«  request  of  all  the  par- 
tlea 

Blach  &  Rackemann,  for  Wm.  MInot  Sig- 
oumey  Butler,  for  Agnes  Minot  Frank 
Brewster,  for  sisters  and  brottaens.  Marctis 
Morton,  gaardlan  ad  litem,  for  Frauds  R. 
Mloot 

ALI,HN,  3.  1.  By  Pub.  St;  ft  127,  <  21,  It 
Is  provided  that  "wben  a  testator  omits  to 
provide  in  bis  will  for  any  of  his  children,  ot 
for  tbe  Issue  of  a  deceased  child,  they  shall 
take  tbe  same  share  of  his  estate  that  they 
would  have  bean  entitled  to.  If  be  bad  died 
Intestate,  unless  they  have  been  provided  for 
by  tbe  testator  In  his  lifetime,  or  unless  ft 
api>ears  that  tbe  omission  was  Intentional 
and  not  occasioned  by  accident  or  mistake." 
This  statute  applies  to  children  born  In  tbe 
testator's  lifetime,  bnt  after  tbe  making  of 
the  will.  Bancroft  v.  Ives,  8  Gray,  867.  At 
tbe  time  the  will  was  made,  tbe  testator's 
son  was  not  bom,  and  we  are  not  informed 
whether  be  then  or  ever  bad  any  other  child. 
After  a  bequest  to  his  Wife,  he  gave  the 
whole  of  tbe  rest  of  his  property  to  a 
trustee,  who  was  to  pay  the  whole  Income 
to  tbe  testator's  wife  during  her  life,  and 
the  reversion  was  to  g^>  to  those  persons 
who  would  then  be  bis  heirs  at  law  by 
blood;  that  Is.  to  his  children,  if  any  should 
then  be  UtIdc:     He    knew   that  bis  wife 


was  pregnant,  and  the  above  prortston  was 
no  doubt  Intended  to  Include  the  child,  and 
there  was  -  therefore  no  omission  to  pro- 
vide In  his  win  for  his  children.  If  there 
should  be  any  living  at  bis  death.  The  case 
la  to  be  distinguished  from  Bowen  v.  Hoxie, 
137  Mass.  527,  wbere,  after  the  testator's 
death,  a  child  was  bom,  which  it  would  seem 
that  tbe  testator  did  not  have  In  mind  at  the 
time  of  making  bis  will.  In  tbe  case  now 
before  us  the  provision  of  the  will  apparently 
had  referoice  to  such  children  as  might  be 
bom  after  the  making  of  tbe  wilL  Buckley 
V.  Gerard,  123  Mass.  8;  Peters  v.  Slders, 
126  Mass.  135. 

2.  Wben  a  husband  and  wife  Join  In  a 
mortgage  of  her  land  to  secure  a  debt  <tf  the 
husband,  her  estate  Is  considered  only  as  a  se- 
curity for  the  debt,  for  which  the  husband 
and  his  estate  are  primarily  liable;  and  the 
wife  or  her  heir,  after  the  death  of  tbe  hus- 
band, will  be  entitled  to  have  it  exonerated 
out  of  the  estate  of  tbe  husband.  Savage  v. 
Whitman,  15  Gray,  453,  455;  Ueane  v.  Cald- 
well, 127  Mass.  242,  246.  It  Is  therefore  to 
be  determined  as  a  question  of  fact  whether 
the  note  for  $20,000  signed  by  the  husband 
and  bis  wife  and  secured  by  mortgage  of  her 
land,  la  to  be  deemed  the  debt  of  tbe  hus- 
band or  of  the  wife.  There  Is  nothing  to 
negative  the  ordinary  Inference,  when  a  bouse 
Is  built  by  one  person  on  land  of  another,  that 
the  house  and  stable,  when  erected  on  her 
land,  became  hers.  Webster  v.  Potter,  105 
Mass.  414.  If,  therfefbre,  the  debt  was  his. 
It  would  imply  that  he  Intended  to  bear  the 
expense  of  erecting  the  buildings  for  tbe  fam- 
ily establishment,  leaving  tbe  whole  real  es- 
tate to  stand  In  her  name.  It  seems  clear 
that  the  furniture  was  bought  with  tbe  bus- 
band's  funds,  and  there  Is  nothing  to  negative 
the  Inference  that  It  was  his  property.  It 
appears  to  be  Included  in  the  bequest  to  her 
of  "all  my  articles  of  household  and  personal 
use  or  oranment"  The  cost  of  the  furniture 
alone  Is  not  stated.  It  is  said  "be  expended 
over  $35,000  In  the  construction  of  a  house 
and  stable  upon  said  real  estate,  and  In  pur- 
chases of  furniture  for  the  same."  Upon  this 
statement,  we  should  hardly  suppose  that  the 
cost  of  the  furniture  would  be  as  much  as 
$16,000,  though  It  might  be  so.  If  less  than 
that  amount,  then  certainly  a  portion  of  th6 
husband's  expenditure  must  have  been  upon 
the  buildings,  even  If  she  la  held  bound  to 
pay  tbe  note  tot  $20,000.  It  appears  by  In- 
ference from  tbe  terms  of  the  will  that  the 
husband  was  possessed  of  some  means.  Ap- 
parently he  had  some  real  estate,  and  also 
securities  to  more  than  the  value  of  $10,000. 
Tbe  fact  of  such  an  establishment  costing 
over  $35,000  besides  tbe  land,  warrants  an 
Inference  of  some  means  or  Income  with 
which  to  maintain  It  But  we  are  not  in- 
formed otherwise  than  by  Inference  from  the 
terms  of  tbe  will  what  property  or  Income 
he  bad,  or  whether  she  had  any  means  what- 
ever with  which  to  pay  the  Interest,  amount 
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Ing  to  jgoo  a  year,  on  tbe  note,  or  the  note 
Itself  nben  due,  in  September,  1896.  It  la 
stated  tbat  the  contracts  for  the  construction 
of  tlie  buildings  and  tlie  purchases  of  furni- 
ture were  made  in  the  sole  name  and  as  the 
sole  liability  of  the  husband,  and  tliat  all 
debts  incurred  thereunder  were  exclusively 
his  personal  debts.  The  date  of  the  will  was 
March  23,  1891,  and  the  date  of  the  note  and 
mortgage  September  16,  1891.  At  the  time 
of  giving  the  latter,  the  husband  knew  that 
toider  the  will  she  would  receive  but  $10,000 
In  ready  money  which  would  be  available 
for  paylQg  the  interest  or  principal  of  the 
note,  provided  she  would  continue  in  the 
home  which  they  were  then  establishing; 
bnt  the  Income  which  she  would  receive  un- 
der  the  will  is  not  stated.  He  also  knew 
that  In  case  of  his  death  she  would  have 
their  child  to  support  if  it  should  live,  as  he 
had  made  no  provision  for  its'  Immediate  sup- 
port otherwise  than  by  his  provisions  for  her. 
On  the  whole,  the  somewhat  meager  facts 
which  are  stated,  with  the  inferences  which 
may  be  drawn  from  them,  seem  rather  to 
point  to  the  concUision  that  the  testator  in- 
tended to  assume  the  payment  of  the  mort- 
gage note  as  his  own  personal  debt. 


CM  Mass.  15S) 

HALL  V.  JUSTICES  OF  MUNICIPAIi 

COURT  OP  BOSTON. 
(Snpreme  Judidal  Oonrt  of  Massachosetta. 

Suffolk.     Jane  21,  1895.) 

GZSODTION  AQ^IIiST  THB  PeBSON  —  DlSCBAKOB  Ol 

Insolvbnot. 
A  person  does  not  lose  bii  right  to  the 
benefit  of  Pub.  St  c.  157,  S  83,  providing  that  a 
debtor,  after  his  discharge  in  insolyenc?,  shall  be 
forever  thereafter  "exempt  from  arrest''  for  any 
demand  provable  ^^Inst  his  estate,  though,  in 
an  action  against  him  for  debt  he  fails  to  plead 
hia  discharge,  and  suffers  judgment  by  default 

Petition  by  Prank  B.  Hall  for  a  writ  of 
prohibition  against  the  Justices  of  the  mu- 
nicipal court  of  Boston.     Granted. 

Samuel  L.  Powers  and  Russell  A.  Sears,  for 
petiUoner.    J.  W.  Kdth,  for  respondent 

HOLMES,  3.  The  petitioner  suffered  judg- 
ment by  default  on  a  debt  for  necessaries. 
He  bad  a  discharge  in  insolvency  before  the 
action  was  brought  The  debt  was  provable, 
bnt  was  not  proved,  in  the  insolvency  pro- 
ceedings, and  therefore  was  not  discharged. 
Pub.  St  c.  157,  SS  26,  84.  But  by  section  83 
the  debtor,  after  obtaining  his  certificate  of 
discharge,  "shall  be  forever  thereafter  dis- 
charged and  exempt  from  arrest  or  Imprison- 
ment in  any  suit  or  upon  any  proceeding  for 
or  on  account  of  a  debt  or  demand  provable 
against  his  estate."  The  words  could  not 
be  stronger  or  more  explicit  They  apply  to 
an  arrest  in  the  suit  on  which  judgment  was 
recovered  against  the  petitioner.  Everett  t. 
Henderson.  150  Mass.  411,  414.  23  N.  B.  318. 
This  is  not  denied,  but  it  is  argued  that  the 
petitioner  lost  his  right  by  not  pleading  tha 


discliarge.  The  statute  does  not  say  so,  but, 
on  the  contrary,  gives  the  protection  in  ab- 
solute terms.  No  doubt,  when  a  discharge  is 
a  bar  to  a  judgment,  it  is  proper  to  plead  It 
But,  as  pleadings  are  addressed  to  the  judg- 
ment, not  to  the  execution,  as  in  this  case  ths 
plaintiff  was  entitled  to  judgment,  and  as  a 
judgment  for  a  debt  commonly  says  nothing 
about  arrest,  or  the  modes  by  which  it  is  to 
be  enforced,  -there  is  not  even  a  technical 
ground  for  the  argument  The  petitioner  was 
not  called  on  to  move  until  an  attempt  was 
made  to  arrest  him.  When  that  attempt  was 
made,  the  discbarge  was  brought  to  the  at- 
tention of  the  court  on  the  record,  and  there- 
upon it  had  notice  of  a  fact  which  had  ended 
Its  power  to  authorize  an  arrest 
Writ  to  issue. 


064  Haas.  1291 
REED  V.  BOSTON  ft  A.  R.  CO. 
(SuDieme  Judicial  Conrt  of  Massachosetts. 
Suffolk.     June  21.  1895.) 

IK/CKT   TO  EmPLOTB. 

In  an  action  for  personal  Injuries,  when* 
plaintiff,  a  servant  of  detendant,  was  sent  to  help 
B.  move  a  lot  of  iron  castinca  standing  upon  tli" 
floor  of  defendant's  building,  and  In  attempting 
to  place  one  of  them  upon  a  truck  tipped  it  over 
against  the  truck,  when  the  jarring  of  the  floor 
caused  the  other  castings  to  fall  down,  and  in- 
jure him,  to  bold  defendant  liable  it  is  necessary 
to  prove  that  the  castings  were  in  a  dangerou!- 
position,  and  that  defendant  knew  or  ought  ti> 
have  known  it 

Exceptions  from  superior  conrt,  Snffolli 
county;   John  Hopkins,  Judge. 

Action  of  tort  by  Moses  W.  Reed  against 
the  Boston  &  Albany  Railroad  Company  t<> 
recover  damages  for  personal  Injuries.  Judg- 
ment for  defendant  and.  plaintiff  except;:. 
Exceptions  overruled. 

J.  Wlnthrop  Pickering,  for  plaintiff:  Wood 
ward  Hudson,  for  defendant 

LATHROP,  J.  We  an  of  opinion  fax  this 
case  that  the  plaintiff's  offer  of  proof  fails 
to  show  any  negligence  on  the  part  of  the 
defendant.  There  were  a  lot  of  Iron  cast- 
ings standing  upon  the  floor  of  a  building 
owned  by  the  defendant,  which  weighed  from 
250  to  SOO  pounds  apiece.  The  plaintiff  was 
sent  to  help  one  Bishop  move  them.  Bishop 
and  the  plaintiff  attempted  to  place  one  of 
these  castings  upon  the  truck;  and  (or  tbat 
purpose  took  hold  of  it,  and  tipped  It  oiver 
against  the  truck,  when  the  jarring  of  the 
floor  occasioned  thereby  caused  the  other  cast- 
ings to  fail  down  in  the  direction  of  the  truck; 
and  the  plaintiff  was  injured.  The  plaintiff 
also  offered  to  show  that  he  was  in  the  ex- 
ercise of  due  care,  and  that  "the  floor  was 
old,  broken,  and  decayed  in  some  places." 
There  was  no  offer  to  show  that  there  was 
any  structural  defect  or  weakness  in  the 
building,  or  that  the  floor  was  in  bad  condi- 
tion near  the  place  of  the  accident  The  of- 
fers of  proof  were  very  vague  and  indefinite. 
It  cannot  be  contended,  .that  the  defendant 
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was  bound  so  to  constnict  and  maintain  Ita 
building  that  the  floor  would  not  Jar,  under 
any  drcumstances,  or  under  the  weight 
tipped  over  upon  it  in  this  caa&  The  cause 
of  the  acddrat  was  the  falling  over  of  the 
castings.  If  it  was  a  premier  thing  to  tip 
over  a  casting  upon  the  truck,  then  it  was 
an  improper  thing  to  place  other  castings  In 
such  a  position  that  they  would  fall  over 
upon  being  Jarred.  But  there  Is  no  offer  to 
prove  who  put  them  there,  or  how  long  they 
bad  be&a  there.  Presumably  they  were  put 
where  they  were  by  the  fellow  servants  of 
the  plaintiff.  To  hold  the  defendant  respon- 
sible, there  should  have  been  an  offer  to 
prove  that  they  were  in  a  dangerous  position, 
and  the  defendant  icnew  It,  oe  that  they  had 
remained  In  this  position  so  long  a  time  that 
it  ought  to  have  luiown  it  Exceptions  over- 
niled. 


(142  Ind.  887) 

WALSH,  County  Treasurer,  et  aL  v.  STATE 

ex  rel.  SOTJLES.  CJonnty  Auditor.* 

(Supreme  Court  of  Indiana.    June  22,  1895.) 

Invalid  Statotb— Ahekdhent— Evhct— C!odx- 

TT  OrricEss'  Sai.arib8. 

1.  Though  Act  1801,  p.  424,  in  so  far  as  It 
provides  for  the  salaries  of  the  county  treasurers 
of  all  counties  in  the  state  except  Shelby  eoonty, 
is  in  conflict  with  Const  art  4,  §  22,  prohibiting 
local  acts  in  relation  to  salaries  except  so  as  to 
grade  the  compensation  of  ofiScers  in  proportion 
to  the  population,  and  article  4,  J  23,  providing 
that  in  all  cases  where  a  general  law  can  be 
made  applicable  all  laws  shall  be  general  and  of 
uniform  operation,  the  objections  to  the  act  were 
cured  by  Act  1883,  p.  142,  amending  the  same 
by  providing  a  salary  for  the  treasurer  of  Shelby 
county.  Hackney.  J.,  dissenting.  State  v. 
Boice  (Ind.  Sup.)  38  N.  E.  64,  overruled. 

2.  Act  189$  p.  142,  repealed  the  act  of  1879, 
providing  for  fees  of  county  treainreis. 

McCabe  and  Hackney,  JJ.,  dissenting. 

Appeal  from  drcnlt  court,  Vigo  county;  D. 
N.  Taylor,  Judge. 

Action  by  the  state  on  the  relation  of  James 
Sonles,  auditor  of  Vigo  county,  against  John 
L.  Wah9h,  county  treasurer  of  Vigo  county, 
and  others  on  the  treasurer's  bond.  A  de- 
murrer to  the  complaint  was  overruled,  and 
defendants  appeal.    Affirmed. 

Lamb  &  Beasley  and  John  B.  Wilson,  for 
appellants.  W.  A.  Ketcham  and  SamL  M. 
Huston,  for  appellee. 

JORDAN,  J.  This  action  was  commenced 
by  the  state  In  the  lower  court  on  the  rela- 
tion of  the  auditor  against  the  appellant 
Walsh,  treasurer  of  Vigo  county,  and  his  co- 
api)ellants,  who  are  sureties  upon  his  official 
bond.  The  breach  of  the  bond,  as  alleged 
in  the  complaint  was  the  failure  of  said  ap- 
pellant, as  such  treasurer,  to  pay  over  certain 
moneys,  and  a  conversion  of  the  same  to  his 
own  use,  upon  the  claim  and  contention  that 
under  the  provisions  of  the  act  of  1878  (Acts 
1878,  p.  130)  he  was  entitled  to  receive  and 
retain  for  his  own  use,  as  compensation,  1 


per  cent  upon  the  first  1100.000  of  taxes  col- 
lected by  him,  and  one-half  of  1  per  cent,  up- 
on the  residue  collected  in  excess  of  $100,000, 
and  in  addition  thereto  6  per  cent  upon  all 
delinquent  taxes  collected  by  him,  as  pro- 
vided by  section  30  of  the  act  of  1879.  Ap- 
pellants tmsuccessfully  demurred  to  the  com- 
plaint, upon  the  ground  that  the  same  did 
not  state  facts  sufficient  to  constitute  a  cause 
of  action,  and  the  decision  of  the  court  in 
overruling  the  demurrer  is  the  only  error  as- 
signed. The  gist  of  the  contention  of  appel- 
lants' learned  counsel  is  that.  Inasmuch  as  the 
salary  provisions  as  fixed  by  the  act  of  1881 
(Acts  1881,  p.  424)  have  been  declared  uncon- 
stitutional by  this  court  in  the  case  of  State 
T.  Boice,  38  N.  E.  64,  these  are  thereby  elimi- 
nated from  that  act;  that  this  being  true,  the 
only  remaining  provisions  of  the  law  of  1881 
in  respect  to  the  treasurers'  compensation  are 
the  fees  provided  and  allowed  by  sections  120 
and  122,  and  hence  It  is  contended  that  as  this 
act  now  stands,  since  the  decision  of  this 
court  In  the  Boice  Case,  supra,  there  is  no 
conflict  in  regard  to  the  compensation  of  coun- 
ty treasurers  between  It  and  the  act  of  1878, 
and  that  therefore  this  last  act.  In  this  re- 
spect is  not  repealed  by  the  former,  and  con- 
sequently appellant  Walsh  is  entitled  to  the 
compensation  and  fees  allowed  by  the  provi- 
sions of  the  act  of  1879.  In  the  case  of  Hen- 
derson T.  State  (Ind.  Sup.)  36  N.  E.  257,  the 
principal  features  and  scope  of  the  law  of 
1891  were  by  a  majority  of  this  court  at  the 
time  held  to  be  constitutional  and  a  valid  ex- 
ercise of  legislative  power.  While,  in  the 
Judgment  of  the  writer  of  the  opinion  In  the 
case  at  l>ar,  speaking  Individually  for  himself, 
and  not  for  the  court,  the  result  reached  In 
case  last  cited  may  be  in  some  resi>ects  ques- 
tionable, however,  that  decision,  and  also  the 
one  of  State  v.  Krost  (Ind.  Sup.)  39  N.  E.  46, 
are  still  adhered  to  and  approved  by  a  ma- 
jority of  the  members  of  this  court,  as  new 
constituted,  and  the  questions  therein  involv- 
ed and  decided  must  be  deemed  and  held,  at 
least  so  far  as  the  act  of  1891  Is  concerned, 
as  settled.  In  the  case  of  the  State  v.  Boice, 
supra,  it  was  held  by  this  court  that  by  rea- 
son of  the  fact  that  the  fee  and  salary 
law  of  1891  in  section  93  omitted  to  provide 
salaries  for  certain  officers  of  Shelby  county, 
that  of  treasurer  being  among  the  number. 
It  was  unconstitutional,  upon  the  grounds  that 
the  act  was  thereby  in  conflict  with  article 
4,  f  22,  of  the  state  constitution,  prohibiting 
local  laws  except  those  which  grade  the  com- 
pensation of  officers  In  proportion  to  popula- 
tion and  the  services  required,  and  also  that 
it  was  in  conflict  with  article  4,  §  23,  by  rea- 
son that  it  was  not  of  a  general  and  uniform 
operation  throughout  the  state. 

At  the  very  threshold  of  the  consideration 
of  the  cardinal  questions  involved  In  this  ap- 
peal we  are  confronted  by  the  proposition,  oi 
rather  request,  upon  the  part  of  the  state's 
able  and  learned  attorney  general,  to  consider 
the  validity  and  effect  of  the  legislative  act 
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approved  February  25,  ISns  (Acta  1893,  p. 
142),  amending  section  93  of  the  statute  of 
1891,  which  amendatory  act  supplied  the  omis- 
sions of  the  section  as  it  was  originally  en- 
acted by  providing  compensation  for  the  au- 
ditor, treasurer,  and  recorder  of  Shelby  coun- 
ty. His  contention  is  that  this  amendment 
was  a  valid  exercise  of  power  upon  the  part 
of  the  legislature,  and  that  thereby  the  ob- 
jectionable features  of  the  statute,  and  Its 
constitutional  infirmities  as  adjudged  to  have 
existed  against  it  in  the  case  of  State  v. 
Boice,  were  eliminated  by  supplying  the  pro- 
visions which  made  the  law  In  question  con- 
form to  the  requirements  of  the  constitution, 
and  that  thereby  its  invalidity  was  ciu:ed,  and 
the  salary  provisions  thereof,  as  a  whole,  ren- 
dered operative  In  the  future.  This  is  an  im- 
portant question,  under  this  contention,  for 
the  determination  of  this  court  We  have 
given  this  question  such  consideration  and  de- 
liberation as  time  would  permit,  and  have  ar- 
rived at  the  conclusion  tlmt  this  contention 
of  the  attorney  general  must  be  sustained, 
and  is  decisive  In  this  appeal.  It  appears 
%'rom  the  facts  alleged  In  the  complaint  tliat 
appellant,  Walsh,  was  elected  treasurer  of 
'Vigo  county  in  1892,  and  that  his  official  term 
began,  and  he  assumed  the  duties  of  his  office, 
on  August  22,  }.S93.  The  laws  of  1893,  and 
along  with  them  the  amendatory  act  In  con- 
troversy, went  Into  force  and  effect  May  18, 
1S93,  and  hence.  If  this  act  resulted  In  curing 
the  constitutional  infirmities  that  existed 
against  the  statute  of  1891,  its  effect,  or  re- 
sults', are  applicable  to  and  controlling  In  the 
case  now  before  us;  for,  as  heretofore  stated, 
appellant  was  elected  after  the  taking  effect 
of  the  law  of  1891,  and  also  went  Into  office 
subsequent  to  the  taking  effect  of  the  amenda- 
tory act  in  controversy.  Section  93,  as  it  ap- 
pears from  the  printed  acts  to  have  been 
originally  adopted.  Is  as  follows:  "Sec.  93. 
In  the  county  of  Shelby  the  annual  salary  of 
the  clerk  of  the  circuit  court  shall  be  twenty- 
three  hundred  and  fifty  dollars,  and  of  the 
sheriff  twenty  hundred  and  fifty  dollars." 
The  act  of  1893  by  which  this  section  was 
amended  was  entitled,  "An  act  to  amend  sec- 
tion 93,  of  an  act  fixing  the  compensation, 
prescribing  the  duties  of  certain  state  and 
county  officers,  and  providing  penalties  for 
the  violation  of  Its  provisions,  approved 
March  9th,  1891,"  and  Is  as  follows:  "Sec- 
tion L  Be  It  enacted  by  the  general  assembly 
of  the  state  of  Indiana,  that  section  98  of  the 
above  entitled  act  be  and  the  same  Is  here- 
by amended  so  as  to  read  as  follows:  Sec. 
93.  In  the  connty  of  Shelby  the  annual  sal- 
ary of  the  clerk  of  the  circuit  court  shall  be 
twenty-three  hundred  (2,300)  dollars,  of  the 
auditor  twenty-five  hundred  and  fifty  (2,550) 
dollars,  of  the  recorder'  thirteen  hundred  (1,- 
300)  dollars,  of  the  treasurer  twenty  hundred 
and  fifty  (2,050)  dollars,  and  of  the  sheriff 
twenty  hundred  and  fifty  (2,050)  dollars."  It 
is  evident  and  undisputed  that  where  a  stat- 
ute or  any  part  thereof  Is  invalid  by  reason  of 


an  absence  of  power  In  the  legislature.  In  the 
first  instance,  under  the  constitution,  to  en- 
act the  law,  it  would  not  be  possible  for  that 
body  to  confirm  or  render  the  same  valid  by 
amendment  But  where  the  obnoxious  fea- 
tures of  the  statute  may  be  removed,  or  es- 
sential ones  supplied  by  a  proper  amendment, 
so  that  It  can  be  held  that,  had  the  law  been 
primarily  so  molded  or  framed  under  its  title 
and  within  its  scope  as  It  has  been  by  the 
amendment  thereto,  It  would  have  been  free 
of  the  objections  existing  against  It  as  It  orig- 
inally stood,  and  also  within  the  power  of 
the  legislature  to  enact  it,  then,  and  in  that 
event,  the  statute  may  be  rendered  valid  by 
amendment,  so  far  as  its  future  operations 
may  extend.  See  State  v.  City  of  Cincinnati 
(Ohio  Sup.)  40  N.  B.  508.  The  act  of  1891, 
It  must  be  remembered,  was  not  held  to  be 
Invalid  as  an  entirety,  but  only  as  to  a  part 
of  Its  salary  provisions.  The  act  of  1893  does 
not  attempt  or  profess  to  amend  the  entire  act 
of  1891;  It  only  supplied  certain  provisions 
In  which  section  93  was  deficient.  This  sec- 
tion, as  we  have  seen,  made  provisions  alone 
for  the  compensation  of  the  clerk  and  sheriff 
of  Shelby  county,  and  to  this  extent  It  was 
constitutional,  under  the  decision  of  Hender- 
son V.  State,  supra.  Being  constitutional, 
then  so  far  as  it  concerned  the  salaries  of  the 
clerk  and  sheriff  it  was  subject  to  amend- 
ment in  like  manner  as  sections  of  other  stat- 
utes. The  only  limitation  placed  upon  the 
legislature  was  not  to  extend  It  by  the  amend- 
ment beyond  the  subject  of  the  original  act 
and  matters  properly  connected  therewith. 
Suth.  St  Const  S  132.  Strictly  speaking,  an 
amendatory  act  Is  not  regarded  as  an  inde- 
pendent statute,  and  It  may  be  framed  so  as 
to  amend  certain  parts  of  the  law  and  to  add 
such  supplementary  sections  as  might  be  em- 
braced under  the  title  of  the  original  act. 
State  ▼.  Bowers,  14  Ind.  196;  Brandon  y. 
State,  16  Ind.  197;  Shoemaker  T.  Smith,  S7 
Ind.  122. 

It  is  firmly  settled  that  where  a  section  In 
an  existing  law  is  amended  In  the  mode  pre- 
scribed by  the  constitution  it  ceases  to  exist, 
and  the  section  as  amended  supersedes  the 
original  and  tiecomes  Incorporated  In  and 
constitutes  a  part  of  that  act  Blakemore  v. 
Dolan,  50  Ind.  194;  Feibleman  v.  State,  98 
Ind.  518.  A  statute  amending  a  former  act 
operates  as  to  matters  thereafter  occurring 
precisely  as  if  the  amendatory  act  had  been 
added  to  the  original  act  at  the  time  of  Its 
adoption,  and  the  two  acts  must  be  con- 
strued together  and  as  one  statute.  Hol- 
brook  v.  Nichol,  36  111.  161;  Tumey  v.  Wil- 
ton, Id.  385;  Kamerlck  v.  Gastleman,  21  Mo. 
App.  587;  End.  Interp.  St  S  295;  Ely  v. 
Holton,  15  N.  T.  595;  State  T.  Ranson,  73 
Mo.  88.  In  the  case  of  State  v.  City  of  Cin- 
cinnati, supra,  where  the  question  of  curing 
an  unconstitutional  statute  by  an  amend- 
ment was  before  the  supreme  court  of  Ohio, 
it  was  said:  "Where  one  or  more  sections  of 
a  statute  are  amended  by  a  new  act,  and  the 
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amendatory  act  contains  the  entire  section 
or  sections  amended,  and  repeals  the  section 
or  sections  so  amended,  tbe  section  or  sec- 
tions, as  amended,  mnst  be  construed  as 
thongh  Introduced  Into  the  place  of  tbe  re- 
pealed section  or  sections  In  the  original  act, 
and,  therefore^  In  view  of  the  proTlsIons  of 
the  original  act  as  It  stands  after  the  amend- 
atory sections  are  so  Introduced.  McKlbben 
T.  Lester,  9  Ohio  St.  627.  And,  It  may  be 
added,  tbe  other  sections  are  to  be  interpret- 
ed In  connection  w]tb,  and  In  view  of,  the 
amended  section  or  sections,  and.  In  Its  ap- 
plication to  cases  arising  after  the  amend- 
ment has  been  made,  the  whole  statute  mnst 
hare  the  same  operation  and  eCTect  as  If  it 
then  had  been  re-enacted,  in  terms.  Hence, 
an  onconstitutlOTial  statute  may  be  amended 
into  a  constitutional  one,  so  far  as  Its  fu- 
ture operation  is  concerned,  by  removing  its 
objectionable  proTlsions,  or  supplying  others 
to  conform  it  to  the  requirements  of  the  con- 
stitution." This  power  of  roidering  yalld  a 
statute  unconstitutional  in  part  was  exercised 
by  the  legidature  of  this  state  prior  to  tbe 
amendatory  act  of  1883.  In  the  case  of  Kuntz 
▼.  Sumption,  117  Ind.  1,  10  N.  B.  474,  this 
court  held  that  the  tax  statute  was  unconsti- 
tutional so  far  as  it  authorized  boards  of  re- 
view to  add  proi)erty  to  the  list  of  a  tax  payer, 
without  giving  him  notice.  Immediately  fol- 
lowing this  decision  the  legislature  of  1889 
amended  the  law  by  providing  for  the  requir- 
ed notice.  Acts  1889,  p.  367.  This  act  of 
legislative  authority  In  supplying  tbls  omis- 
sion in  the  statute  as  to  notice  was  not  to 
our  knowledge  controverted.  Tbe  constitu- 
tional question  upon  which  the  decision  in 
the  Boice  appeal  was  based  was  not  be- 
cause of  any  Infirmity  In  section  25  of  the 
act  of  1891,  which  provided  compensation  for 
tbe  officers  of  Benton  county,  but  was  solely 
for  the  reason  that  section  93  omitted  to 
name  and  fix  the  salary  for  the  treasurer  of 
the  county  of  Shelby.  The  court  did  not  de- 
ny that  the  legislature  bad  the  right  and 
power  in  tbe  first  instance  to  have  embraced 
within  sal8  section  and  provided  for  tbe 
compensatlMis  of  the  treasurer,  auditor,  and 
recorder  of  that  county,  in  like  manner  as 
was  provided  for  the  other  91  counties  of  tbe 
state,  but,  adhering  to  the  rule  laid  down  In 
the  case  of  Henderson  v.  State,  supra,  vir- 
tually affirmed  the  constitutional  power  of 
the  general  assembly  to  have  so  provided. 
Possessing  and  being  vested,  then,  with  this 
poww  originally,  in  view  of  the  authorities 
to  which  we  have  herein  referred,  and  by 
fMce  of  the  reason  and  logic  thereof,  how 
can  it  in  reason  be  said  that  the  legislature 
cannot  ecercise  It  by  a  proper  amendatory 
act,  adopted  in  conformity  to  the  constitu- 
tion? 

This  cnratlve  principle  or  power  finds  sup- 
port, by  analogy  ot  least.  In  the  decisions 
where  it  is  held  that  whenever  a  thing  is 
nanting,  or  which  had  been  omitted  in  the 
proceedings  of  boards  or  other  officials,  by 


reason  of  which  such  proceedings  or  action 
are  thereby  rendered  invalid,  and  that  the 
thing  wanting  cr  which  had  been  (Knitted 
was  something  that  the  legislature  might 
have  dispensed  with  by  a  prior  statute,  then 
and  in  that  event  that  body  may  validate  the 
proceedings  by  a  curative  act  Sithln  v. 
Board,  66  Ind.  109;  Johnson  v.  Board,  107 
Ind.  15,  8  N.  B.  1;  Bnd.  Interp.  St.  Si  291,  293. 
In  fact,  this  doctrine  seems  to  have  been 
applied  in  broad  terms  by  the  supreme  court 
of  the  United  States  in  Re  Rahrer,  140  U.  S. 
545,  11  Sup.  Ct  865,  wherein  was  said  that 
where  congress  removed  the  obstacle  which 
rendered  a  prohibitory  law  of  a  state  Invalid 
or  Inoperative  as  to  Intoxicating  liquors  Im- 
ported and  sold  In  the  original  packages  it 
was  not  necessary  thereafter  to  re-enact  such 
prohibitory  statute  in  order  to  moke  it  opera- 
tive upon  such  liquors  In  tbe  future.  Being 
Impressed  with  this  view,  for  the  reasons 
herein  stated  we  are  constrained  to  hold  that 
tbe  act  of  1893,  amending  section  93  of  tbe 
statute  of  1891,  served  the  same  purpose  and 
had  the  same  effect  after  going  into  force  on 
the  18th  day  of  May,  1883,  as  though  it  had 
been  written  in  haec  verba  in  the  act  of 
1891,  and  from  the  date  last  mentioned  the 
law  of  1891  was,  as  the  result  of  the  amend- 
ment In  question,  freed  of  the  constltntlonal 
invalidity  held  to  exist  against  it  as  origi- 
nally enacted.  From  and  after  that  time  the 
salary  features  or  provisions  thereof  were 
by  the  amendment  made  to  apply  to  all  the 
treasurers,  auditors,  and  recorders  in  the  92 
counties  of  the  state,  and  these  provisions  in 
the  act  as  amended  would  thenceforward  op- 
erate in  controlling  the  compensation  as 
therein  provided  of  such  auditors,  treasurers,' 
and  recorders  as  do  not  come  within  the  ex- 
ception of  section  136,  until  superseded  by  a 
subsequent  law,  In  like  manner  and  to  a  like 
effect  as  though  the  provisions  Incorporated 
Into  section  93,  by  the  amendment,  had  been 
added  thereto  at  the  time  of  the  passage 
thereof,  and  the  two  acts  must  be  construed 
together  as  one  statuta  It  would  therefore 
follow  as  a  necessary  result  that  all  laws 
and  parts  of  laws  In  conflict  therewith  would 
be  repealed  to  the  extent  of  such  conflict,  as 
provided  by  section  137  thereof.  As  the  pro- 
visions of  the  act  of  1879,  under  which  ap- 
pellant claimed  and  retained  the  fees  In  con- 
troversy, are  in  conflict  with  the  act  of  1891, 
they  must  l>e  deemed  and  held  to  be  re- 
pealed, and  he  must  look  to  the  latter,  and 
such  other  laws,  If  any,  not  in  conflict  there- 
with, to  award  him  comi)en8ation  for  the  dis- 
charge of  his  official  duties.  While  it  is  true 
that  the  conclusion  which  we  have  reached, 
so  far  as  the  operation  of  the  amendatory 
act  in  question  is  concerned.  Is  at  variance 
with  the  opinion  of  this  court  in  the  case  of 
State  V.  Bolce^  the  question  at  that  time  re- 
ceived but  a  cursory  examination  and  a  brief 
consideration  by  the  conrt,  and  what  was 
there  said  relative  thereto  was  upon  a  mere 
suggestion  upon  the  part  of  counsel  for  the 
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state,  and  without  due  deliberation,  and  ao  i 
far  as  the  decision  In  that  case  may  conflict 
with  this  opinion  it  must  be  deemed  and 
held,  to  that  extent,  as  modified.  Other 
constitutional  questions  are  presented  by 
counsel  for  appellant,  but,  in  view  of  the 
concluslMi  which  we  have  reached,  they  are 
not  applicable. 

The  trial  court  did  not  err  In  OTerrullng  the 
demurrer,  and  the  Judgment  Is  affirmed. 

McCABK,  3.,  dissents,. for  the  reasons  stat- 
ed in  his  dissenting  opinion  in  Hendwson  r. 
State,  supra. 

HACKNEY,  J.  I  dissent  from  the  concla- 
tion  reached  by  the  majority  (q^iinlon  for  the 
reasmiB  stated  in  the  case  of  State  v.  Boice 
(Ind.  Sup.)  89  N.  B.  64,  and  tor  the  reason, 
as  stated  in  Clare  t.  State,  68  Ind.  17,  that: 
"It  is  settled  by  the  decisions  of  this  court 
that  an  act  to  amend  a  law  which  has  been 
repealed,  or  is  invalid  tor  any  cause,  is  also 
an  iuTalld  and  yoid  law.  Blakemore  t.  Do- 
lan.  60  Ind.  194;  Ford  ▼.  Booker,  63  Ind. 
895;  Cowley  r.  Town  of  BusbvUle,  60  Ind. 
827."  See,  also,  Lawson  y.  De  Bolt,  78  Ind. 
663;  Mclntyre  ▼.  Marine,  93  Ind.  193.  Nor 
do  I  believe  that  two  distinct  and  independ- 
ent provisions,  by  two  legislatures,  may  be 
brought  together  to  constitute  a  valid  enact- 
ment In  State  t.  City  of  Cincinnati,  cited 
in  the  original  opinion,  the  two  provisions 
were  brought  together  by  the  same  legisla- 
ture. The  power  to  amend  a  valid  act  is 
not  affected,  by  my  conclusion,  nor  does  it,  in 
my  opinion,  support  the  conclusion  of  the 
principal  opinion. 


(149  Infl.  1) 

WILKBN  et  al.  v.  YOUNQ  et  al. 

(Supreme  Court  of  Indiana.     June  11,  1895.) 

Joint  Tenarot— How  Creatkd— Powers  of 
Tbkant. 

1.  Under  Bev.  St  1881,  f  2922  (Rev.  St 
1894,  {  8341),  providing  that  a  conveyance  to 
two  or  more  shall  create  a  joint  tenancy  when  it 
appears  from  the  instrument  that  it  was  so  in- 
tended, a  deed  to  a  husband  and  his  wife  "in 
Joint  tenancy,  their  heirs  and  assigns,  forever," 
creates  a  joint  tenancy  in  the  husband  and  wife. 

2.  Under  Re?.  St  1881,  S  1186  (Rev.  St 
1894,  {  1200),  allowing  a  joint  tenant  to  compel 
partition  of  the  estate,  one  such  tenant  may 
mortgage  his  interest  therein. 

3.  Rev.  St  1881,  S  2556  (Rev.  St  1894,  f 
2726),  providing  that  any  person  may  devise 
any  interest  descendible  to  his  heirs  which  he 
may  have  in  lands,  does  not  authorise  liim  to  de; 
viae  his  interest  in  a  joint  estate. 

Appeal  from  circuit  court.  Allen  county; 
O.  M.  Dawscxi,  Special  Judge. 

Acticm  by  Mary  M.  Toung  and  another 
against  John  H.  WUken  and  another  to  re- 
cover possession  of  and  to  quiet  title  to  land. 
From  a  Judgment  for  ptalntiffs,  defendants 
appeal.  Affirmed  in  part,  and  reversed  in 
part. 


S.  M.  Hench  and  Homer  0.  Hartman,  for 
appellants.  W.  O.  Colerick  and  M.  V.  B. 
Spencer,  for  appdlees. 

JORDAN,  J.  Action  hy  appellees  In  the 
lower  court,  wherein  they  sought  to  recover 
the  possession  of  certain  described  real  es- 
tate from  the  appellant  John  H.  WUken,  and 
to  quiet  their  title  thereto  against  both  of 
the  appellants.  A  trial  resulted  in  a  Judg- 
ment in  favor  of  appellees,  from  which  ap- 
pellants prosecute  this  appeal,  and  assign  nu- 
merous errors,  whereby  they  assail  certain 
rulings  and  decisions  of  the  trial  court,  and 
the  final  Judgment  and  decree  thereof.  At 
the  request  of  the  parties,  the  court  found  the 
facts  specially,  and  stated  its  conclusions 
of  law  thereon.  As  this  finding  is  supported 
In  its  material  points  by  the  evidence,  and  as 
the  principal  questionB  involved  In  this  ap- 
peal are  fully  presented  by  said  finding  and 
conclusions  of  law  thereon,  we  deem  it  only 
necessary  to  consider  the  alleged  erruv  aris- 
ing out  of  these  conclusions. 

The  firtiowing  are  the  material  fkcts  as 
found  by  the  court:  "In  1870  <»e  Samuel 
Qordon  married  Phoebe  Glnther,  who  had 
been  prior  to  that  time  divorced  from  a  for- 
mer husband,  one  Peter  Ointher.  That  ^- 
peilees  are  the  only  children  and  hebrs  of 
said  Phoebe,  being  the  fruits  of  her  form^ 
marriage  to  said  Peter.  That  no  children 
were  bom  unto  her  by  virtue  of  her  marriage 
to  Samuel  Gordon.  That  said  Samu^  Gor- 
don and  said  Phoebe  lived  together  as  hus- 
band and  wife  from  the  year  1870  until  th* 
death  of  said  Samuel,  which  occurred  at  Ft. 
Wayne,  Indiana,  on  the  14th  day  of  April, 
1886.  That  his  said  wife,  Phoebe,  surviv- 
ed him  untu  June  22,  1890,  at  which  date 
she  died,  intestate,  leaving,  surviving  her, 
appellees,  as  her  children  and  only  heirs. 
That  on  November  23,  1878,  one  James  B. 
White,  who  was  then  the  owner,  in  fee  sim- 
ple, of  the  real  estate  ^n  controversy,  situated 
in  Allen  county,  Indiana,  for  and  in  owsid- 
eration  of  the  sum  of  four  hundred  and  fif- 
teen dollars,  together  with  his  wife  execut- 
ed a  warranty  deed,  whereby  they  conveyed 
to  said  Samuel  Gordon  and  Phoebe,  his  wife, 
said  real  estate.  That  in  said  deed,  immedi- 
ately after  the  descripticm  of  the  premises, 
are  the  following  words:  "To  have  and  to 
hold  the  same  to  the  said  Samuel  Gwdon 
and  Phoebe  6(Hdon,  his  wife,  in  Joint  tenan- 
cy, their  heirs  and  assigns,  forever.'  This 
deed  was  acknowledged  and  recorded  In  the 
recorder's  office  of  said  county.  On  the  16th 
day  of  October,  1885,  Samnd  Gordon,  tlie 
husband,  executed  to  the  appellant  Herman 
Wilken  a  mortgage  upon  the  said  lands,  to 
secure  the  payment  of  two  hundred  dollars, 
as  evidenced  by  a  promissory  note.  That 
his  wife,  Phoebe,  did  not  Join  with  him  in  the 
execution  of  said  mortgage.  On  the  17tb 
day  of  October,  1886,  said  Samuel  Gordon  ex- 
ecuted a  will,  wherein  he  willed  that  at  bis 
death  the  said  real  estate  should  co  to  the 
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appeHant  Jobn  H.  Wllken.  After  the  death 
of  Gordon,  said  will  was  duly  probated  In  the 
drcolt  court  of  Allen  county,  Ind.,  at  which 
county  said  testator  died.  That,  after  the 
death  of  Samuel  Gordon,  said  John  H.  WU- 
ken  tocit  poaseaslon  of  said  real  estate,  and 
that  the  rental  value  thoeof  is  $60  per  an- 
num. The  only  right  or  title  of  the  appel- 
lant John  H.  Wilken  is  under  the  devise  to 
him  In  said  vUl-  ^The  only  right,  title,  and 
interest  that  appellant  Herman  Wllken  claims 
in  and  to  said  real  estate  Is  under  the  mort- 
gage executed  to  him  by  said  Samuel  Gor- 
don, and  for  taxes  assessed  against  the  said 
land,  and  paid  by  him  for  the  purpose  of  pro- 
tecting his  said  mortgage  lien.  The  only 
right  or  title  in  said  real  estate  claimed  hy 
appellees  ia  by  inheritance  thereof  as  the 
chlldroi  and  heirs  of  their  deceased  mother, 
Phoebe  Gordon."  Upon  this  finding  the  court 
stated  its  conclusions  of  law,  substantially 
as  follows:  "First  That,  under  said  deed, 
said  Samuel  Gordon  and  Phoebe,  his  wife, 
held  the  said  real  estate  as  tenants  by  en- 
tirety, and  that  at  the  death  of  her  husband, 
Samuel,  she  became  the  sole  owner  thereof, 
and  upon  hn  death  the  same  descended  to 
appellees  as  her  heirs.  Second.  That  the 
mortgage  executed  by  Samuel  Gordon  to  Her- 
man Wllken  is  void,  Iiecause  the  said  Phoebe, 
his  wife,  did  not  Join  in  the  execution  there- 
of. Third.  That  the  defendant  John  H.  Wll- 
ken did  not  acquire  or  take  any  title  to  said 
real  estate  under  the  will  of  Samuel  Gordon, 
for  the  reason  that  he  (Gordon)  had  no  Inter- 
est in  said  real  estate  subject  to  be  devised 
by  will.  Fourth.  Tliat  said  defendant  John 
H.  Wilken  unlawfully  holds  possession  of 
said  real  estate,  to  plaintifFs'  damage  In  the 
sum  of  $240."  To  each  of  these  conclusions 
of  law  appellants  each  separately  excited. 
Over  their  exceptions  and  objections,  the 
court,  upon  this  finding,  rendered  Judgment 
in  ejectment  against  Jolm  H.  Wllken,  and 
quieted  appellees'  title  against  tx)th  of  the 
appellants,  and  decreed  that  the  mortgage  of 
Herman  Wllken  was  null  and  void,  and  that 
the  devise  of  said  real  estate  by  Gordon  to 
John  H.  Wilken  was  of  no  effect 

In  this  state  a  Joint  tenancy  can  only  be 
created  as  provided  by  section  8341,  Rev.  St 
1894  (section  2922,  Rev.  St  1881).  Where 
lands  are  conveyed  to  husband  and  wife,  and 
there  are  no  words  of  limitation  In  the  deed, 
or  where  It  does  not  manifestly  appear  from 
the  tenor  thereof  that  it  was  Intended  to  cre- 
ate an  estate  in  Joint  tenancy,  they  will  take 
as  tenants  by  entirety.  Hadlock  v.  Gray,  104 
Ind.  696,  4  N.  K.  167,  and  authorlUes  there 
cited.  It  Is  equally  well  settled  that  the 
general  rule  controlling  In  a  conveyance  of 
real  estate  to  husband  and  wife  may  be  de- 
feated by  conditions,  limitations,  or  stipula- 
tions in  the  instrument  of  conveyance,  when 
they  clearly  indicate  an  Intention  of  the  gran- 
tor to  create  in  the  grantees  a  different  estate. 
▲  Joint  teaancy  may  be  created  to  exist  be- 
tween  husband  and  wife   by   the  express 


terms  or  tenor  of  the  deed  of  conveyance. 
Thornburg  v.  Wiggins,  135  Ind.  178,  34  N. 
E.  999,  and  authorities  there  cited.  This 
question  being  settled,  we  are  next  to  deter- 
mine  what  was  the  characto:  of  the  tenancy 
created  by  the  conveyance  of  White  to  Gor- 
don and  wife. 

It  is  obvious  and  clear,  we  think,  that  the 
following  expression  or  stipulation  in  said 
deed,  namely,  "to  have  and. bold  the  same 
to  the  said  Samuel  Gordon  and  Phoebe  Gor- 
don, his  wife,  in  Joint  tenancy,  their  heirs 
and  assigns,  forever,"  brings  the  convey- 
ance in  question  clearly  within  the  provisions 
of  section  3341,  supra,  and  we  are  therefore 
constrained  to  hold  that;  by  these  express 
terms  In  the  instrument,  a  Joint  tenancy  was 
vested  In  Gordon  and  wife,  and  that  they 
did  not  take  and  hold  the  realty  so  conveyed 
to  them  as  tenants  by  entirety.  Thornburg 
T.  Wiggins,  supra;  Barden  v.  Overmeyer, 
134  Ind.  660,  34  N.  B.  439;  Case  v.  Owen 
(by  this  court)  38  N.  B.  395.  We  may  here 
add  that  the  iatto-  words,  "their  heirs  and 
assigns,  forever,"  are  superfluous,  and  in  no 
way  affect  the  meaning  or  Intent  of  the  gran- 
tor. And  we  may  further  say  that  there 
being  no  ambiguity  in  this  deed,  it  foUowa 
that  what  the  grantor  or  grantees  undov 
Btood  by  its  terms,  <^  in  what  manner  they 
subsequently  treated  it  has  no  bearing  upon 
the  construction  thereof. 

The  next  points  arising  out  of  the  special 
finding  and  conclusions  of  law  relative  there- 
to, and  which  are  presented  for  our  consid- 
eration, are  as  to  the  power  of  Samuel  Gor- 
don to  mortgage  and  devise  bis  moiety  in 
the  lands  involved  in  this  acti(m.  This  will 
necessitate  an  examination,  at  least  of  some 
of  the  features  impressed  by  law  upon  these 
particular  estates  of  Joint  tenancy,  when 
they  are  once  created.  Tenants  of  this  kind 
are  said  to  hold  Individually  and  Jointly, 
having  one  and  the  same  interest,  accruing 
through  one  and  the  same  conveyance,  com- 
mencing at  the  same  time,  and  held  by  one 
and  the  same  possession.  Upon  the  death  of 
of  one  Joint  tenant,  there  being  no  severance 
in  the  estate,  his  entire  interest  is  cast  upon 
the  survivor  or  survivors,  to  the  exclusion  of 
the  inheritance  of  the  same  by  his  heirs. 
The  interest  of  the  survivor  in  the  realty  is 
consequently  increased  by  the  extinguish- 
ment of  the  interest  of  the  tenant  deceased. 
It  is  settled  in  law  that  a  Joint  tenant  may 
alienate  or  convey  to  a  stranger  bis  part  or 
interest  in  the  refilty,  and  thereby  defeat  the 
right  of  the  survivor.  Tied.  Real.  Prop,  i 
238;  1  Washb.  Real  Prop.  682,  cl.  22;  4  K«it, 
Comm.  460;  1  Preet  Est  136;  Bevins  t. 
Cllne,  21  Ind.  40;  6  Am.  &  Eng.  Enc  Law, 
,892;  11  Am.  &  Eng.  Enc.  Law,  1092;  Dun- 
can V.  Forrer,  6  Bin.  103.  In  the  ancient 
language  of  the  law,  Joint  tenants  were  said 
to  hold  per  my  et  per  tout  or,  in  plain 
words,  "by  the  moiety  or  half  and  by  all"; 
the  true  Interpretation  of  this  phrase  being 
that  these  tenants  were  seised  of  the  entire 
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realty  for  the  purpose  of  tenure  and  surrlv- 
orBhip,  while  for  the  puri>o8e  of  Immediate 
alienation  each  had  only  a  particular  part  or 
interest  Prest.  Est  supra;  4  Kent,  Ck>mm. 
supra.  Partition  at  common  law  could  not 
be  enforced  by  Joint  tenants,  but  under  our 
statute  partition  of  these  estates  may  be  en- 
forced. Rev.  St  1881,  {  1186  (Rev.  St.  1894, 
1 1200).  The  interest  of  each  tenant  Is  sub- 
ject to  sale  upon  execution.  Thomburg  y. 
Wiggins,  supra;  Freem.  Ex'ns,  }  125.  Hav- 
ing these  rights  and  i>owers  at  least  over  his 
Interest  In  the  land  so  held,  there  can  be  no 
Bufflclent  reason  urged  why  the  power  of  the 
Joint  tenant  to  mortgage  the  same  should  be 
denied.  Any  Interest  In  real  estate  which  a 
person  may  sell  and  convey  he  may  also 
mortgage.  Jones,  Mortg.  S  138.  We  are 
therefore  of  the  opinion  that  a  Joint  tenant 
may  mortgage  his  interest  in  the  Joint  es- 
tate lu  like  manner  as  though  he  were  a  ten- 
ant in  common,  and  to  the  extent  of  the 
mortgage  lien  the  right  of  the  survivor  will 
be  destroyed  or  suspended,  and  the  equity  of 
redemption,  at  the  death  of  the  tenant,  will 
be  all  that  will  fall  to  the  surviving  compan- 
ion. This  right  of  the  tenant  to  mortgage  is 
supported  by  the  following  authorities:  York 
V.  Stone,  1  Salk.  158;  Simpson's  Lessee  v. 
Ammons,  1  Bin.  175. 

It  is  settled  by  numerous  anthoritles  that 
the  devise  under  the  will  of  Samuel  Gordon, 
of  his  interest  in  the  lands  in  question  to  ap- 
pellant John  H.  WHken,  was  inoperative  and 
void,  and  the  latter  acquired  no  title  thereby. 
The  reason  for  this  rule  is  apparent  Unless 
there  is  a  severance  during  the  lifetime  of 
the  devising  tenant,  at  his  death  the  right  of 
the  survivorship  Immediately  accmes;  and, 
as  the  devise  cannot  take  effect  until  after 
the  death  of  the  testator,  the  t^iant  Is  there- 
by disqualified  for  devising  his  moiety  in 
lands  so  held;  oe  in  other  words,  as  this  pai^ 
amount  right  of  the  survivor  or  survivors  in- 
stantly prevails  upon  the  death  of  the  testa^ 
tor,  there  remains  no  estate  of  inheritance 
upon  which  the  will  can  operate.  Swift  v. 
Roberts,  3  Burrows,  1488;  Duncan  v.  Ferrer, 
supra;  4  Kent,  Comm.  supra.  A  Joint  ten- 
ant, being  disqualified  to  exercise  this  power 
at  common  law,  is  also  disqualified  by  our 
statute  of  wills.  Section  2726,  Rev.  St  1894 
(section  2556,  Rev.  St  1881),  provides  that 
persons  may  devise  any  Interest  descendible 
to  their  heirs  which  they  may  have  In  any 
lands,  tenements,  etc.  As  we  have  seen  that 
tho  Interest  of  a  Joint  tenant  does  not  de- 
scend, It  follows,  therefore,  that  under  this 
statute  he  has  no  right  or  power  to  devise  the 
same  by  will.  From  the  conclusions  which  we 
have  reached  herein,  It  Is  apparent  that  the 
court  erred  In  holding,  In  its  first  conclusion,  < 
that  the  deed  created  a  tenancy  by  entirety 
in  Gordon  and  wife;  that  it  also  erred  in' 
holding,  in  Its  second  conclusion,  that  the 
mortgage  executed  to  appellant  Herman 
Wllken  by  Samuel  Gordon  Is  void.  The 
court  did  not  err  in  stating   its  third  and 


fourth  conclusions  of  law.  As,  imder  the 
special  finding  of  facts,  the  ultimate  Judg- 
ment against  John  H.  Wllken  is  right;  tliere- 
fore  the  intervening  errors  complained  of  by 
him  must  be  deemed  and  held  to  be  harm- 
less. The  Judgment  as  against  Herman  Wll- 
ken is  reversed,  and  the  cause  remanded, 
with  histructlons  to  the  lower  court  to  grant 
him  a  new  trial,  and  leave  to  reform  the  Is- 
sues if  requested.  The  Judgment  as  to  Jcba 
H.  Wilken  is  affirmed.    AH  concur. 


(U  Ind.  App.  S) 
BEDFORD  BELT  RY.  CO.  v.  BURKB. 
(Appellate  Oonrt  of  Indiana.     June  13.  1895.) 
Patmuht— What  Cohbtitutbb. 

1.  Wliere  one,  having  an  account  with  a 
bank,  deposits  in  the  bank  a  receipt  for  a  debt 
due  him  by  a  corporation,  whose  treasurer  U  also 
president  of  the  bank,  without  receiving  any 
money,  a  credit  of  the  amount  of  the  debt  to 
such  person  by  the  bank,  at  the  instance  of  the 
president,  without  knowledge  or  consent  of  the 
depositor,  will  not  constitute  a  payment  of  the 
debt,  though  such  depositor  may,  not  knowing 
the  state  of  his  account  with  the  bank,  have 
drawn  a  portion  of  the  amount  so  credited. 

2.  The  payment  by  a  debtor  of  certain  debts 
due  by  his  creditor  is  not  a  payment  of  the 
debt  to  the  creditor  unless  made  by  his  consent 

Appeal  from  circuit  court,  Lawrence  coun- 
ty;  R.  W.  Miers,  Judge. 

Action  by  Michael  O.  Burke  against  the 
Bedford  Belt  Railway  Company  to  recover 
for  work  performed  and  material  furnished. 
From  a  Judgment  for  plalntift,  defendant  ap- 
peals.   Affirmed. 

F.  M.  Trissal  and  Watson  &  Giles,  for  ap- 
pellant   Brooks  A  Brooks,  for  appellee. 

GAVIN,  J.  The  special  findings  of  facts 
are  as  foUows: 

"(1)  That  under  a  contract  with  the  de- 
fendant, plaintiff  performed  work  and  fur- 
nished material  for  defendant  amounting  at 
the  contract  price  to  the  sum  of  $906.38. 
(2)  That  the  plaintiff  executed  a  receipt  to 
the  defendant  on  the  20th  day  of  AprU. 
1893,  for  $579.50,  and  on  July  1,  1893,  exe- 
cuted a  receipt  to  the  defendant  for  the  bal- 
ance of  said  work,— the  sum  of  $326.69." 
"(4)  No  money  was  paid  to  plaintiff  by  de- 
fendant at  the  time  of  the  execution  of 
either  of  said  receipts.  (6)  I  find  that  the 
first  receipt,  for  $679.80,  was  signed  In  the 
office  of  the  auditor  of  said  defendant  and 
was  taken  by  the  plaintiff,  and  delivered  to 
W.  O.  WInstandley,  secretary  and  treasurer 
of  said  defendant  That  said  WInstandley 
was  also  the  president  of  the  Bedford  Bank, 
doing  a  general  banking  business  In  the  city 
of  Bedford.  Plaintiff  had  an  account  with 
said  bank,  and  had  to  his  credit  on  said 
20th  day  of  AprU,  1893,  the  sum  of  $451.07. 
That  plaintiff,  on  said  20th  day  of  April, 
1893,  drew  on  his  check  from  said  bank  the 
sum  of  $332.50,  which  sum  he  used  In  the 
payment  of  his  laborers  on  the  work  whicb 
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wtm  represented  by  this  amoont  In  said  re- 
ceipt, but  received  nothing  from  defendant 
on  said  receipt  on  said  day.  (6)  On  the  next 
day— April  21st— plaintiff  was  credited  on 
the  books  of  said  bank  with  the  amount  of 
said  receipt,  to  wit,  $570.60.  (7)  Said  credit 
and  application  was  made  by  said  Wlnstand- 
ley  and  bank  without  the  consent  or  imowl- 
edge  of  plaintiff.  (8)  That  after  the  20th 
day  of  April,  1893,  plaintiff  drew  checks 
which  were  paid  by  said  bank  as  follows: 
April  29th,  $50;  April  25th.  $75;  AprU  22d, 
$10.80;  AprU  25tb,  $15;  AprU  26th,  $5; 
April  27th,  $28.28;  April  29tb,  $50;  May 
6th,  $60;  May  9th,  $25;  May  16th,  $2.90; 
May  18th,  $6.95;  May  19th,  $5;  May  25th, 
$&95;  May  27th,  $99.11.  Plaintiff  made  a 
deposit  in  said  bank  on  May  27,  1893,  of 
fioa  (9)  The  bank  book  of  the  plaintiff 
was  not  In  his  possession  from  January, 
1883,  to  the  time  of  this  trial.  The  same 
was  not  balanced  ontU  after  the  transac- 
tions herein  set  out;  and  his  said  checks 
canceled  have  never  been  returned  to  him. 
(10)  The  second  receipt,  for  $326.89,  was  ex- 
ecuted and  dellyered  to  defendant,  and  de- 
fendant afterwards,  at  various  times,  paid 
to  different  parties  sums  In  the  aggregate 
to  the  amount  of  said  rec^pt,  and  on  debts 
for  which  plaintiff  was  liable.  Robert  W. 
Mlers,  Judge." 

"I  find  as  a  conclusion  of  law  that  there  Is 
due  the  plaintiff  from  the  defendant  $297.18. 
Bobert  W.  Miers,  Judge." 

The  only  issue  tendered  by  appellant  npon 
which  a  defense  is  based  was  payment. 
Keeping  In  mind  the  settled  rule  that  the 
special  finding,  when  reasonably  and  fairly 
construed,  must  disclose  aU  the  facts  es- 
sential to  appellant's  recovery  either  by  di- 
rect finding  or  necessary  Inference.  (RaU- 
way  Co.  V.  CosteUo,  9  Ind.  App.  462,  86  N. 
K.  299;  BeckneU  v.  Hosier,  10  Ind.  App.  6, 
87  N.  B.  581),  the  facts  set  forth  are  insuffi- 
cient to  establish  payment  of  the  amount 
due  upon  either  receipt  There  Is  no  direct 
finding  of  any  amounts  paid  by  the  com- 
pany to  appellee,  nor  of  any  acts  done  which 
were  intended  for  and  accepted  as  payment 
Nothing  appears  to  connect  the  appellant 
with  the  credit  on  appellee's  account  with  the 
bank.  Were  it  found  that  the  appellant  bad 
paid  the  bank  the  money,  or  made  any  ar- 
rangement with  the  bank  by  which  It  was  to 
take  up  Its  vouchers,  and  that  this  arrange- 
ment was  known  to  the  appellee,  a  different 
question  would  be  presented.  The  simple 
act  of  the  bank  In  voluntarUy  placing  to  ap- 
peUee's  credit  upon  Its  books  the  amount  of 
his  receipt,  without  his  knowledge  or  con- 
sent, could  not  operate  as  a  payment  Ap- 
peUee  has  a  right  to  demand  the  money,  or 
something  which  be  agreed  to  accept  as 
money.  The  mere  fact  that  he  continued 
to  check  upon  the  bank  after  this  credit, 
but  in  Ignorance  of  it,  could  not  amount  to 
a  ratification  of  the  credit  Knowledge  Is 
an  essential  element  of  ratification.    WlUi- 


son  V.  McKaln  (Ind.  App.)  89  N.  B.  886.  He 
may  simply  have  Intended  to  overcheck 
his  account,  expecting  to  make  it  good  when 
he  collected  the  money  from  appenant  or 
from  some  other  source. 

As  to  the  amount  represented  by  the  sec- 
ond receipt,  there  is  an  utter  failure  to  find 
anything  which  would  be  equivalent  to  a 
payment  The  payment  of  appellee's  debts 
by  appellant  could  not  operate  as  payment 
of  appellant's  debt  to  appeUee,  unless  au- 
thorized or  ratified  as  such  by  appellee.  It 
was  appellee's  right  to  control  the  disposi- 
tion of  his  own  funds.  Had  the  payments 
been  pursuant  to  his  direction,  or  npon  ob- 
ligations which  were  liens  upon  appellant's 
property,  then  appellant's  position  might  be 
supported.    None  of  these  things  appear. 

Some  argument  is  made  in  favor  of  ap- 
pellant's riglit  to  a  new  trial.  As  stated  by 
appellant's  counsel,  "The  real  controversy 
was  whether  appellee  had  agreed  to  or  did 
accept  the  credit  at  the  bank  instead  of  the 
cash."  Appellee,  in  Ills  evidence,  insisted 
strenuously  that  he  had  done  neither.  Con- 
ceding that,  as  claimed  by  appeUant,  the 
preponderance  of  the  evidence  upon  this 
point  was  with  appellant,  stUl  it  was  the 
province  of  the  trial  court  to  pass  npon  this 
question;  and  Its  determination,  where  there 
was  a  conflict  cannot  be  reviewed  by  us. 
Judgment  affirmed. 


(U  Ind.  App.  n> 
ROGERS  et  aL  v.  SCHNBIDEB. 
(Appellate  Court  of  Indiana.     Jnne  13,  1896.) 
Btoppaos  is  Tbansitu— Deuvbrt  to  Bdtbb. 

1.  As  affecting  the  right  of  stoppage  in  tran- 
situ on  account  of  the  Insolvency  of  the  vendee. 
It  is  a  question  for  the  jury  whether  the  tran- 
sit has  ended  when  the  vendee,  being  unable  to 
pay  the  freight  was,  to  save  demnrrage,  al- 
lowed by  the  railroad  to  unload  the  cars,  and 
pile  the  goods  in  its  yard  untU  he  could  pay 
the  freight 

2.  The  fact  that  the  vendor  took  the  notes 
of  the  vendee  for  the  (inrchase  money  does  not 
affect  his  right  to  stop  in  transita. 

Appeal  from  circuit  court,  Marlon  county; 
Thomas  L.  Sullivan,  Jndge  pro  tern. 

Action  by  Louis  Schneider  against  'William 
A.  Rogers  and  others  for  conversion  of  prop- 
erty mortgaged  by  the  South  Side  Foundry 
Company  to  plaintiff.  From  a  judgment  for 
plaintiff,  defendants  appeal.    Reversed. 

S.  Claypool  and  J.  W.  Claypool,  for  appel- 
lants, li.  C.  Walker  and  W.  A.  Van  Buren, 
for  app^ee. 

LOTZ,  J.  This  action  Involves  the  right  of 
a  vendor  of  personal  goods  to  stop  and  re- 
take them  while  In  transit  to  the  vendee.  It 
arises  In  an  action  to  recover  the  possession 
of  goods,  brought  by  the  appellee  against  the 
appellants.  Rogers,  Brown  &  Co.  was  a  co- 
partnership engaged  in  seUing  iron.  The 
South  Side  Foundry  Company  was  a  co- 
partnership engaged  in  manufacturing  iron 
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In  the  city  of  Indianapolis.  Abont  the  20tfa 
of  April,  1893,  Rogers,  Brown  &  Co.  sold  to 
the  South  Side  Foundry  Ck>mpany  47  tons  of 
pig  iron.  Tlie  sale  was  made  on  four  months' 
time,  and  the  South  Side  Foundry  Oompany 
executed  its  notes,  payable  to  the  vendors, 
for  the  purcliase  prica  The  iron  was  ship- 
ped by  rail  from  Ensley,  Ala.,  to  Indianapo- 
lis, and  arrived  on  board  two  cars  at  the 
freight  yards  of  the  Pennsylvania  Kailroad 
Company  in  said  city  some  time  in  the  month 
of  May,  1S93.  The  cars  containing  the  iron 
remained  standing  in  the  yards  for  a  period 
of  51  days.  The  railroad  company  frequent- 
ly made  demands  upon  the  consignee  for  the 
payment  of  the  freight,  but  the  freight  was 
not  paid.  The  railroad  company  also  char- 
ged one  dollar  per  day  for  each  car,  as  demur- 
rage or  car  service.  Some  time  in  the  month 
of  July  the  railroad  company,  at  the  request 
of  the  consignee,  placed  the  two  cars  con- 
taining the  iron  at  another  place  in  its  yards, 
being  the  place  where  It  was  customary  to 
unload  such  iron;  and  the  servants  and  em- 
ployes of  the  South  Side  Foundry  Company, 
with  the  permission  and  consent  of  the  rail- 
road company,  did  unload  the  cars,  by  throw- 
ing the  iron  ui>on  the  ground,  and  piling  It 
up  in  the  yards  of  the  company  near  the 
railroad  track.  On  the  12th  of  August,  1893, 
the  South  Side  Foundry  Oompany  became 
and  was  insolvent  Rogers,  Brown  &  Co., 
learning  of  such  Insolvency,  on  that  day 
served  notice  upon  the  railroad  company  not 
to  deliver  the  iron  to  the  South  Side  Foundry 
Company,  and  directed  it  to  hold  the  Iron 
subject  to  further  orders  from  them.  On  the 
same  day  the  South  Side  Foundry  Company, 
being  indebted  to  the  appellee,  Louis  Schnei- 
der, in  the  sum  of  $800,  for  money  borrowed, 
executed  a  mortgage  on  the  pig  iron  to  se- 
cure such  indebtedness.  This  mortgage  was 
duly  recorded  two  days  thereafter.  On  the 
13th  of  August  the  South  Side  Foundry  Com- 
pany made  a  general  assignment,  under  the 
laws  of  this  state,  for  the  benefit  of  its  cred- 
itors. Rogers,  Brown  &  Co.  subsequently 
paid  to  the  railroad  company  $152.75  freight 
and  $102  demurrage,— in  all,  $254.75,— and 
took  possession  of  the  iron,  and  removed  It 
to  the  premises  of  their  coappellant,  the  In- 
dianapolis Foundry  Company,  which  had 
possession  of  it  at  the  time  this  suit  was  in- 
stituted. The  notes  executed  by  the  South 
Side  Foundry  Company  for  the  purchase 
price  of  the  Iron  have  never  been  paid,  nor 
has  the  South  Side  Foundry  Company  ever 
paid  therefor  In  cash.  Nor  did  it  ever  pay 
the  freight  and  demurrage.  The  appellee 
made  a  demand  upon  the  appellants  for  the 
possession  of  the  iron  before  this  suit  was 
Instituted.    All  these  facts  are  undisputed. 

Thomas  Markey,  a  member  of  the  South 
Side  Foundry  Company,  and  a  witness  for 
appellee,  testified  as  follows:  "I  went  to  see 
Mr.  Perry,  who  is  the  agent  of  the  railroad, 
and  asked  him  to  give  me  an  order  to  throw 
the  iron  ofT.     Perry  gave   me  an  order  to 


throw  the  iron  off,  and  I  took  It  down  •  •  • 
to  the  yard  master,  and  I  gave  the  order  to 
him,  and  we  went  up  on  the  track,  and  locat- 
ed  Ihe  cars.  'Now,'  he  says,  *you  can  throw 
It  off  here,  or  you  can  throw  it  off  above,— 
just  as  you  like.'  It  was  the  liandiest  place 
to  unload  it,— we  can  haul  It  out,— and  I  told 
him  to  set  it  there,  and  I  could  unload  it. 

•  •  •  I  went  up  to  the  ofllce  in  the  after- 
noon, and  sent  four  men  down  there  to  un- 
load It;  and  afterwards,  later  on,  I  came  by 
to  see  bow  they  were  getting  along,  and  they 
were  unloading  it,  and  I  remarked  to  tliem 
to  keep  it  up  close,  because  It  was  unloaded 
right  between  the  driveway  and  the  track. 
I  told  them  to  keep  the  Iron  up  close.  I  knew 
the  iron  was  there.  I  afterwards  went  there 
and  saw  it    I  used  generally  to  go  around. 

•  •  •  I  used  to  go  by  and  see  when  the 
Iron  was  thrown  off,  [and]  to  see  that  they 
hauled  it  all  away,  and  sometimes  to  see  that 
none  would  take  the  Iron  out  of  the  yards. 
Ques.  What  understanding  or  what  agree- 
ment as  to  the  payment  of  the  freight  to  the 
[railroad  company]  was  there,  If  any?  Ans. 
There  was  none;  no  more  than  usual.  We 
used  to  throw  the  iron  off,  and  would  then 
send  a  check  down.  •  •  •  Ques.  What,  If 
any,  agreement  did  you  have  with  •  ♦  » 
Perry  as  to  the  railroad  company's  holding 
the  Iron?  Ans.  I  went  down  to  see  *  *  * 
Perry.  I  asked  him  if  I  could  throw  that 
iron  off  for  us;  that  he  might  hold  it  there 
imtll  the  freight  was  paid.  He  said,  'Yes, 
sir,'  we  might;  and  be  gave  me  an  order  to 
the  yard  master  to  have  it  thrown  off.  That 
was  the  understanding.  Ques.  You  may 
state  ♦  ♦  •  whether  or  not  that  had  been 
your  usual  course  of  dealing  with  this  rail- 
road company  at  that  time  and  place.  Ans. 
Yes,  sir."  Mr.  Perry,  the  freight  agent  of  the 
railroad  company,— a  witness  for  the  appel- 
lants,— In  his  examination  In  ctiief  concern- 
ing the  unloading  of  cars,  testified  as  follows: 
"These  cars,  with  the  freight  on  them,  were 
held  by  our  company  because  the  freight  had 
not  been  paid.  We  declined  to  deliver  it  to 
the  South  Side  Foundry  Company  unless  the 
freight  was  paid.  They  not  being  able  to 
pay  the  freight,  the  cars  remained  in  our 
yards  this  length  of  time,  and  we  made  sev- 
eral attempts  to  collect  the  freight,  sending 
word  to  Mr.  Markey  by  telephone,  and  also 
by  collector,  and  I  think  he  finally  came  up. 
There  were  three  cars  in  the  yard,— one  other 
car  besides  these  two.  He  paid  the  freight 
on  one  car  to  the  cashier,  and  came  into  my 
room,  and  said  that  he  had  paid  for  one  car, 
but  was  not  yet  able  to  pay  for  the  others. 
I  told  him  that  the  car  service  was  running 
up  on  it  very  heavily,  and  we  needed  the  cars 
very  badly,  and  he  ought  to  make  some  ar- 
rangement; that  it  would  be  cheaper  for  him 
to  borrow  the  money  than  to  pay  us  that 
heavy  rate  of  interest,— a  dollar  a  day  on 
each  car,— and  we  needed  the  cars  very  badly. 
And  then  be  said  be  acknowledged  that  he 
had  Imposed  upon  us  somewhat,  and  said 
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that  he  was  wilUng  to  unload  this  material 
on  the  ground,  fnrnlshlng  his  own  men,  in 
<w^er  to  release  these  cars;  that  he  was  not 
able  to  pay  these  bills.  That  is  the  way  I 
came  to  issue  tltis  order  to  the  yard  master 
to  set  these  cars  where  they  could  be  unload- 
ed, and  also  saw  the  yard  master  in  person, 
and  told  him  to  t>e  sure  and  set  them  some 
place  where  they  wonld  l)e  under  the  eye  of 
our  watchmen  night  and  day.  There  was 
nothing  said  about  carrying  the  freight  for 
him,  or  anything  of  that  sort;  •  •  •  nothing 
said  abont  storing  these  until  he  could  pay 
the  freif^t.  We  had  no  conTersatlon  about 
the  payment  of  the  freight  Ques.  Was 
there  any  agreement  of  that  kind,— that  you 
would  hold  it  until  he  paid  the  freight?  Ans. 
No,  sir;  Just  exactly  the  contrary.  We  were 
trying  to  get  him  to  take  his  freight.  •  •  • 
Ques.  What,  if  any,  agreement  was  made  be- 
tween you  and  Mr.  Markey  about  the  posses- 
aicm  of  those  goods?  Ans.  No  agreement 
whateyer;  no  agreement  at  all.  Qnes.  What 
agreement,  if  any,  was  made  between  you 
and  Markey  about  holding  those  goods  in 
storage  toe  them?  Ans.  None  whatever;  no 
agreement  Qnes.  State  whether  or  not  you 
gave  them  any  permission  to  come  and  take 
the  goods  away.  Ans.  No,  sir;  on  the  con- 
trary, I  had  very  strict  watch  kept  over  them 
by  watchmen,  day  and  night  to  see  tliat  they 
did  not  take  them  away.  Ques.  Why  were 
they  unloaded?  Ans.  They  were  unloaded  to 
release  the  cars,  and  to  stop  the  car  service. 
Ques.  Was  there  any  other  purpose  for  their 
unloading?  Ans.  No,  sir;  not  so  far  as  we 
were  concerned."  And  on  cross-examination 
this  witness  testified  as  follows:  "Ques.  All 
the  control  you  claimed  was  simply  to  get 
your  freight  was  It  not?  Ans.  That  is,  the 
carriage.  Ques.  Ton  Just  wanted  your 
freight?  That  is  all  yon  wanted?  Ans.  Tes, 
sir.  Ques.  And,  whatever  you  did,  you  just 
took  the  necessary  precautions  to  see  that 
you  didn't  lose  your  lien  for  freight?  Ans. 
Tes,  sir.  Qnes.  And  you  could  claim  the 
goods,  as  far  as  you  were  concerned,  as  car- 
rier, for  freight?  That  is  all  you  were  Inteiv 
ested  in?  Ans.  Yes,  sir;  I  was  interested  for 
onr  company."  And  on  reexamination  the 
witness  testified  as  follows:  "Ques.  That 
you  could  do  at  any  time  before  the  notice  to 
bold  the  goods.  Ans.  Yes,  sir;  we  were  do- 
ing that  every  day.  Ques.  I  will  ask  yon 
whether  or  not  yon  ever,  recently,  let  this 
company  take  goods  away  from  that  yard 
without  paying  the  freight?  Ans.  No,  sir;  I 
think  not  for  two  years  last  past."  At  the 
conclnsion  of  the  evidence  the  plaintiff  mov- 
ed the  court  to  Instruct  the  jury  to  return  a 
verdict  In  his  favor.  This  motion  was  sus- 
tained, and  a  general  verdict  returned  in  his 
favor,  on  which  judgment  was  subsequently 
rendered.  This  action  of  the  court  was  one 
of  the  causes  assigned  for  a  new  trial. 

It  is  within  the  power,  and  it  is  the  duty, 
of  the  court  to  direct  the  verdict  in  a  proper 
case.    If  the  controlling  facts  are  all  admit- 


ted, or  are  undisputed,  and  but  one  reasona- 
ble inference  can  be  drawn,  it  is  not  error 
for  the  court  to  instruct  the  jury  what  the 
verdict  should  be.  Hall  v.  Durham,  109  Ind. 
434,  9  N.  E.  926,  and  10  N.  B.  581.  Was  this 
rule  of  practice  properly  applied  In  this  case? 
The  right  of  a  vendor  of  personal  property  to 
retake  it  before  it  comes  into  the  actual  pos- 
session of  the  vendee^  upon  the  vendee's  In- 
solvency, or  inability  to  pay  therefor.  Is  high- 
ly favored,  on  account  of  Its  intrinsic  justice. 
One  man's  goods  ought  not  to  be  taken  to  sat- 
isfy tho  debts  of  another.  The  vendor,  if  it 
be  possible  to  do  so,  without  viohiting  any 
principle  of  law,  should  have  the  prior  right 
to  make  himself  secure  out  of  the  property 
which  gave  rise  to  the  debt  due  him,  and,  to 
this  end,  he  may  retake  the  goods  at  any  time 
before  the-  transitus  ends.  A  clear  and  un- 
equivocal case  of  the  termination  of  the  tran- 
sit should  be  made  out  by  the  evidence  before 
the  vendor  should  be  deprived  of  this  right. 
The  transit  does  not  necessarily  end  upon  the 
arrival  of  the  goods  at  the  point  of  their  des- 
tination, but  continues  so  long  as  they  re- 
main in  the  possession  and  control  of  the 
carrier  as  sucli.  It  is  true  that  the  car- 
rier may  convert  himself  Into  an  agent  for 
the  Tendee,  or  receive  and  store  goods  as  a 
warehouseman,  and  thus  terminatse  the  tran- 
sit before  the  goods  come  into  the  actual  pos- 
session of  the  vendor.  This  constitutes  a 
constructive  delivery  to  the  vendee,  and  the 
vendor's  right  of  stoppage  in  transitu  is  lost 
Benj.  Sales,  S  1117;  Whitehead  v.  Anderson, 
9  Mees.  &  W.  518;  WUliams  v.  Hodgas  (N. 
G.)  18  S.  E.  83.  There  are  some  cases  wliich 
hold  that  when  the  carrier,  by  arrangement 
or  agreement  with  the  vendee,  becomes  his 
agent  or  warehouseman,  the  agreement,  in 
order  to  terminate  the  transitus,  must  be 
supported  by  a  consideration.  Farrell  v. 
Railroad  C!o.  (N.  0.)  9  S.  B.  302;  Whitehead  v. 
Anderson,  supra.  On  the  other  hand,  there 
are  cases  which  hold  that  any  arrangement 
made  between  the  consignee  and  the  carrier 
by  which  the  carrier  becomes  a  bailee  for  the 
goods  win  end  the  transitus.  We  do  not 
find  it  necessary  to  go  to  either  of  these  ex- 
tremes In  this  case.  Whether  or  not  the 
transitus  had  ended,  or  in  what  capacity  the 
railroad  company  held  the  iron,— whether  as 
carrier  or  bailee,— at  the  time  the  mortgage 
was  executed,  was  a  question  of  fact,  to  be 
determined  from  all  the  evidence  in  the  case, 
and  should  have  been  submitted  to  the  jury. 
If  the  evidence  was  conflicting  upon  these 
questions,  or  if  It  was  undisputed,  and  two 
reasonable  inferences  arise  therefrom,  it  was 
within  the  province  of  the  jury  to  determine 
the  conflict  and  to  draw  the  inference,  and 
these  questions  should  not  be  arbitrarily 
taken  from  it  The  evidence  makes  a  strong 
impression  upon  our  minds  that  the  railroad 
company  had  not  ceased  to  be  a  carrier,  in 
relation  to  the  iron,  at  the  time  the  appel- 
lant exercised  its  right  of  stoppage  in  tran- 
situ.  At  all  events,  under  the  circumstances 
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of  tbto  case,  the  appenant  was  entitled  t»  ^ 
to  the  jury  on  that  question.  Nor  does  the 
fact  that  the  appellant  took  the  notes  of  the 
South  Side  Foundry  Company  for  the  pur- 
chase money  of  the  iron  depriT»  It  Of  Its 
right  Of  stoppage  In  transitu.  BenJ.  Sales,  | 
1144.  Judgment  reversed,  with  instructions 
to  sustain  motion  for  a  new  trlaL 


03  Ind.  App.  tU) 

JEMISON  St  aL  T.  STATB  ex  reL  BBBR< 

SOLE  et  ai.t 

(Appellate  Court  of  Indiana.     June  13.  1895.) 

APFBAt. — BscoKD— Clerk's  CiBTinoATC — Bill 

OF  BZCEPTIONB. 

1.  A  record  on  appeal,  bearing  the  clerk's 
certificate  nnder  a  certain  date  to  the  correct- 
ness of  all  papers  filed  in  the  snit  prior  to  that 
date,  and  to  which  is  attached  a  biU  of  particu- 
lars, signed  30  days  after  the  date  stated,  will 
not  be  considered. 

2.  A  bill  of  exceptions,  which  was  not  filed 
in  the  clerk's  office  after  being  signed  by  the 
court,  will  not  be  considered  on  appeal 

Appeal  from  circuit  court,  Huntington 
county ;  Joseph  W.  Adair,  Judge. 

Action  by  the  state,  on  the  relation  of  Charies 
G.  Ebersole  and  othws,  against  Richard  W. 
Jemlson  and  others,  on  an  adminlBtratCM's 
bond.  Judgment  was  rendered  for  i^alntlff, 
and  from  an  order  denying  a  motion  for  a 
new  trial  defendants  appeal.   Afflrmed. 

Spencer  &  Branyan  and  Branyan  ft  Bran- 
yan,  for  appellants.  Sayler  &  Sayler,  for  ap- 
pellee 

ROSS,  J.  This  was  an  action  brought  In 
the  name  of  the  state  of  Indiana,  on  the 
relation  of  Charles  0.  Bbersole,  Mary  L. 
Ebersole,  and  Raphael  E.  Ebersole,  against 
Richard  W.  Jemlson,  George  W.  Hamilton, 
and  Theodore  H.  Pickle,  on  a  bond  given 
by  said  Jemlson,  as  administrator  of  the 
estate  of  Mary  Ebersole,  deceased,  to  re- 
cover a  balance  alleged  to  be  in  his  bands 
as  such  administrator,  and  for  which  he  had 
not  accounted.  The  questions  presented  on 
this  appeal  arise  on  the  ruling  of  the  court 
in  overruling  the  appellants'  motions  for  a 
new  trial.  To  decide  the  questions  urged 
requires  ns  to  examine  and  consider  the  evi- 
dence given  on  the  trial  of  the  cause.  This 
we  cannot  do  unless  the  evidence  is  properly 
in  the  record.  The  evidence  in  this  case  is 
not  properly  In  the  record.  In  the  first  place, 
the  certificate  of  the  clerk,  attached  to  the 
record,  and  which  bears  date  August  10, 
1894,  certifies  to  the  correctness  of  all  papers 
filed  and  proceedings  had  in  the  cause  prior 
to  that  time,  but  it  can  be  no  authentica- 
tion of  the  correctness  of  papers  filed  or 
proceedings  had  subsequent  to  that  time. 
That  which  iq  attached  to  the  record,  and 
purports  to  be  a  bill  of  ezcepticms,  was  not 
signed  by  the  court  until  September  17,  1894, 
more  than  30  days  after  the  record  was 
certified  to  by  the  deA.  Again,  the  record 
foils  to  show  that  the  bill  of  exceptions  was 

t  Rehearing  denied. 


filed  in  the  clerk's  offloe  after  tt  was  signed 
by  the  Judge.  The  statute  (section  029,  Rev. 
St  1881;  section  641,  Rev.  St  1894)  provides 
that  "when  the  record  does  not  otherwise 
show  the  decision  or  grounds  of  objection 
thereto,  the  party  objecting  must,  within 
such  time  as  nay  be  allowed,  present  to  the 
Jndge  a  proper  bill  of  exceptions,  which,  it 
true,  he  shall  promptly  sign  and  cause  It 
to  be  filed  In  the  cause;  if  not  true,  the 
Judge  shall  correct,  sign  and  cause  it  to  be 
filed  without  delay.  When  so  filed,  it  shall 
be  a  part  of  the  record."  If  the  longhand 
manuscript  has  been  filed  within  the  time 
allowed  by  the  court,  then  embodied  Into  a 
propor  bill  of  exceptions,  and  tendered  to 
the  court  for  approval  and  signature  within 
Such  time  allowed,  the  delay  of  the  court 
in  signing  and  filing  shall  not  deprive  the 
party  presenting  it  of  the  benefit  thereof. 
Rev.  St  1881,  t  629  (Rev.  St  1894,  }  641). 
But  It  mast  be  filed  with  the  clerk  after 
It  has  been  signed  by  the  court.  In  order  to 
become  a  part  of  the  record.  "Until  filed. 
It  is  no  part  of  the  record,  and,  unless  the 
filing  Is  affirmatively  shown  by  the  proper 
record,  there  is  no  evidence  of  the  fact  upon 
which  the  appellate  tribunal  can  act"  Hor- 
man  v.  Hartmets,  128  Ind.  353,  27  N.  B. 
731.  In  Elliott,  App.  Proc.  |  805,  It  Is  said: 
"A  bill  of  exceptions,  although  signed,  is 
not  part  of  the  record  tmtll  It  is  filed."  The 
evidence  not  being  In  the  record,  the  Jadg- 
ment  will  have  to  be  affirmed. 


(U  Ind.  App.  t») 
FARGK)  et  al.  v.  RBIGHARD. 
(Appellate  Court  of  Indiana.     Jane  13,  1895.) 

POWIB  OF  ARBITBATORS— CHAMOS  of  AWAJUt. 

While  arbitrators,  after  making  an  award, 
cannot  change  i',  though  defective,  except  on  a 
reenbmission,  yet,  where  an  agreement  of  sub- 
mission empowers  die  arbitrators  to  ascertain 
and  state  a  person's  interest  in  a  land  contract 
which  does  not  amount  to  an  ownership  of  it  a 
statement  made  by  them  that  the  property  is 
of  a  certain  value  is  not  an  award,  and  they  can 
make  a  fnrtber  statement  as  to  the  value  of  the 
person's  interest 

On  petition  for  rehearing.   Denied. 
For  former  report  see  89  N.  B.  888. 

ROSS,  J.  Oounsel  (or  appetleea  aflk  a  n- 
hearing,  and  in  argument  assume  that  It  was 
held  by  the  court  in  the  original  opinion  that 
the  arbitrators  had  a  right,  after  their  avrard 
had  been  made,  to  change  it  or  to  withdraw 
it  and  make  another  without  a  new  submis- 
sion by  the  parties.  Possibly  the  Unguage 
used  In  the  opinion  does  not  leave  this  ques- 
tion firee  from  donbt  as  to  what  we  intended 
to  bold,  and  for  that  reason  we  reaffirm  that 
If  the  statement  made  by  the  arbitrators  Sep- 
tember 17,  1885,  was  an  award,  under  the 
agreement  of  submission,  although  defective, 
it  would  nevertheless  exhaust  their  powers, 
and  could  not  be  changed  or  withdrawn  by 
them  except  upon  a  resubmission.     We  do 
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not  question  the  correctness  of  the  decisions 
on  the  many  cases  dted  by  the  learned  coun- 
sel wherein  It  is  held  that,  when  the  arbitra- 
tors have  made  an  award  upon  the  questlcm 
submitted  to  them,  they  have  no  further  pow- 
er to  act,  even  though  their  award  is  de- 
fective But  until  an  award  has  been  made 
upon  the  matters  submitted  to  them  they 
have  power  to  act  The  agreement  of  submis- 
sion under  conBlderation  empowered  the  ar- 
bitrators to  ascertain  and  state  appellees'  in- 
terest In  a  land  contract,  which  It  was  ap- 
parently conceded  did  not  amount  to  an  own- 
ership of  the  property.  This  Interest  did  not 
equal  the  value  of  the  property  for  the  reason 
that  the  property  was  oicumbered.  The 
agreement  limited  the  power  of  the  arbitra- 
tors to  the  consideration  and  determination 
of  appellees'  interest  therein.  That  was  the 
power  granted  them.  Any  statement  made  or 
value  fixed  touching  any  matter  not  submit- 
ted to  them  was  not  binding  either  upon  them 
or  the  parties.  This  Is  the  view  we  take  of 
the  statement  made  September  17th.  It  was 
not  an  award  of  and  concerning  the  subject- 
matter  submitted  to  them,  hence  had  no  bind- 
ing force  or  effect 
Petition  overruled. 


(U  iDd.  App.  UO) 

PBOPLSrS  NAT.  BANK  v.  WINTON. 
(Appellate  Court  of  Indiana.    Jane  14, 1885.) 

AOOOMMODATION  NOTB — NOTtOB   OT  NOKPATMBNT. 

An  allegation  that  at  the  time  of  the  ex- 
ecution of  a  note  sued  on  to  defendant  the  latter 
indorsed  it  to  plaintiff,  who,  tor  defendant's  sole 
benefit  and  accommodation,  paid  to  the  maker 
its  face  value,  is  not  sufficient  to  show  that  de- 
fendant was  the  party  accommodated  as  be- 
tween him  and  the  maker,  so  that  notioe  of  dis- 
honor was  not  necessary. 

Appeal  ftt>m  circuit  court,  Daviess  county; 
D.  P.  Hefron,  Judge. 

Actkm  by  the  People's  National  Bonk 
against  Charles  F.  Wlnt<»,  lnd<»8er  on  a 
note.  From  a  Judgment  for  defendant,  plain- 
tiff appeals.    Affirmed. 

James  W.  Ogdon  and  Bphraim  Inman,  for 
appellant  Gardner  &  Gardner  and  C.  R. 
Tharp,  tot  appellee. 

QAYIN,  J.  The  appellant  sued  the  appel- 
lee, as  indorser  of  a  note  payable  to  him  or 
order  at  a  bank  in  this  state,  and  by  him  in- 
dorsed.. A  demurrer  was  sustained  because 
the  complaint  failed  to  aver  notice  to  api>el- 
lee  of  the  nonpayment  The  note  was,  un- 
der our  statute,  negotiable  as  an  inland  bill 
of  exchange.  Rev.  St.  18S1,  I  5506  (Rev.  St 
1894,  (  7520).  Having,  therefore,  the  char- 
acter of  the  mercantile  paper,  the  Indorser 
would  ordinarily  be  entitled  to  notice  of  non- 
payment, lu  order  to  hold  blm.  De  Pauw  v. 
Bank.  126  Ind.  553,  25  N.  B.  705,  and  20  N. 
B.  161.  Ciounsel  for  the  appellant  claim,  how- 
ever, that  the  facts  averred  bring  this  case 
within  a   well-recogulsed  exception  to  the 


general  rule,  and  that  no  notice  was  neces- 
sary. The  complaint  avers  that  the  North 
Bedford  Stone  Company,  by  its  note,  etc., 
promised  to  pay  appellee  $250,  etc;  that  at 
the  time  of  the  execution  of  the  note  the  ap- 
pellee indorsed  it  to  appellant  in  considera- 
tion of  its  advancing  and  paying  over  to  said 
stone  company  $250  toe  him,  and  his  sole 
acowamodation;  that  at  the  time  of  the  in- 
dorsement of  said  note  the  appellant  did,  at 
the  request  of  the  appellee,  and  for  his  sole 
use  and  benefit,  and  to  accommodate  the  ap- 
pellee, advance  and  pay  over  the  money  to 
said  stone  company,  and  that  this  sum  so 
paid  was  the  only  consideration  evw  ad- 
vanced or  paid  on  said  note.  The  exertion 
to  the  rule  of  which  appellant  seeks  the  ben- 
efit is  quoted  by  connsd  from  Story  on  Prom- 
issory Notes,  «8  fc^ows:  "If  the  note  be  giv- 
en for  the  accommodation  of  the  Indorser 
only,  and  he  has  the  sole  interest  in  its  pay- 
ment, and  must  eventually  pay  the  same,  no- 
tice to  him  of  dishonor  is  not  necessary." 
The  law  is  thus  laid  down  in  Rand.  Com. 
Paper,  i  1212:  "But,  where  the  drawer  is 
himself  the  party  accommodated,  be  will  not 
be  discharged  by  want  of  notice  of  dishonor, 
Inasmuch  as,  if  he  paid  the  bill,  he  would 
acquire  no  rights  thereby  against  the  ac- 
ceptor, and  therefore  cannot  be  injured  by 
want  <tf  notice."  Again,  at  section  1205: 
"But  an  Indorser  for  whose  accommodation 
the  paper  has  been  given  is  not  entitled  to  no- 
tice." The  averments  of  the  complaint  are 
not  broad  enough  to  bring  this  case  within 
these  exceptions.  The  complaint  does  not 
disclose  that,  as  between  the  maker  and 
payee  or  Indorser  of  the  note,  the  i>ayee  was 
the  party  accommodated.  Under  these  alle- 
gations we  should  conclude  that,  while  the 
discounting  or  purchase  of  the  note  was  done 
by  appellant  for  the  benefit  and  accommoda- 
tion of  appellee,  the  note,  in  its  inception, 
was  for  the  accommodatiCMi  of  the  maker, 
who  received  the  money.  It  does  not  appear 
but  that  it  was  simply  a  loan  of  his  credit 
by  appellee  to  the  stone  company,  or,  so  far 
as  Is  shown,  appellee  may  have  agreed  to 
make  to  the  stone  company  a  loan  of  the 
amount,  and,  upcm  receiving  its  note,  may 
have  arranged  with  appellant  to  buy  the  note 
with  his  indorsement;  and  by  his  direction 
the  appellant  may  have  paid  the  money,  as 
averred,  to  the  maker  of  the  note,  in  fulfill- 
ment of  appellee's  obligation  to  furnish  or 
loan  the  maker  that  amount  of  money  upon 
its  note.  It  is  clear  to  us  that  appellant 
may  have  discounted  the  note  and  paid  over 
the  money  solely  for  the  use  and  benefit  and 
for  the  accommodation  of  appellee,  add  yet 
he  may  not  have  been  the  accommodated 
party,  taking  the  entire  transaction  together. 
In  truth,  in  a  sense,  whenever  the  holder  and 
owner  of  a  note  procures  it  to  be  discounted 
by  another,  and  assigns  it  to  him,  the  money 
is  paid  by  the  assignee  for  the  use  and  ben- 
efit of  the  indorser.  To  apply  the  rule  as 
broadly  as  asserted  by  appellant  would  dis- 
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pense  with  the  necessity  of  notice  of  dishonor 
In  most  cases.  That  the  liability  to  appel- 
lant assumed  by  appellee  on  account  of  bis 
indwsement  Is  that  of  an  Indorser  only,  Is 
not  controverted.  Armstrong  v.  Harshman, 
61  Ind.  52;  Stack  v.  Beach,  74  Ind.  571; 
Armstrong  v.  Cook,  30  Ind.  22;  Holton  v. 
McComlck,  45  Ind.  411;  Houck  ▼.  Graham, 
106  Ind.  195,  6  N.  B.  594.  In  oar  (pinion, 
the  allegations  are  not  sufficient  to  show  that 
the  stone  company  was  only  an  accommoda- 
tion maker,  and  that  appellee  was  the  prin- 
cipal debtor.  2  Rand.  Com.  Paper,  §  472; 
Bylee,  Bills,  181;  1  Pars.  Notes  ft  B.  184. 
Judgment  affirmed. 


(U  Ind.  App.  TO) 

WALSH  T.  BROCKWAT  et  al. 
(Appellate  Court  of  Indiana.    June  14, 1805.) 
On  rehearing.    Dented. 
For  prior  report,  see  40  N.  B.  29. 

DAVIS,  J.  Counsiel  for  appellant.  In  their 
petition  for  rehearing,  insist  that  the  appeal 
should  not  have  been  dismissed,  because  the 
judgment  from  which  Walsh  appeals  Is  not 
a  Joint  judgment  against  him  and  Brock- 
way;  and,  second,  because  the  defect  of  par- 
ties was  waived  by  appellees  before  the  sug- 
gestion was  made  that  the  appeal  should  be 
dismissed.  If  It  was  conceded  that  counsel 
were  correct  on  these  propositions,  an  exam- 
ination of  the  record  discloses  that  a  rehear- 
ing would  not  avail  appellant  The  only  er- 
rors assigned  bring  In  review  the  sufficien- 
cy of  the  complaint,  and  the  action  of  the 
court  In  overruling  appellant's  motion  for  a 
new  trial.  The  point  Is  made  by  counsel  for 
appellee  that  the  evidence  Is  not  in  the  rec- 
ord. There  is  no  entry,  statement,  or  mem- 
orandum In  the  record  showing  that  the  bill 
of  exceptions  was  ever  filed.  Gish  v.  Gish,  7 
Ind.  App.  104,  34  N.  B.  305.  Appellant  and 
Brockway  jointly  demurred  to  the  amended 
complaint,  and  reserved  a  joint  exception  to 
the  ruling.  The  complaint,  in  any  view  of 
the  case,  states  a  good  cause  of  action 
against  Brockway.  There  was  no  error  in 
overruling  the  demurrer.  An  attempt  has 
also  been  made  to  question  the  sufficiency  of 
the  complaint  by  an  assignment  of  error,  but 
the  complaint  Is  certainly  good  when  attack- 
ed after  verdict  for  the  first  time.  Waiving 
all  technicalities,  and  construing  the  record 
In  the  light  most  favorable  to  appellant,  no 
error  Is  presented  that  would  justify  a  re- 
versal of  the  judgment  of  the  court  below. 
The  petition  for  a  rehearing  is  overruled. 


(13  Ind.  App.  SI) 

WILSON  V.  SMELSER. 
(Appellate  Court  of  Indiana.     June  13,  1895.) 

BVIDBHOE — SbLF-SeRVINO  DcCLAaiTIORS — Bbsacb 
or  MjkRKIAOB  Frohisb. 
In  an  action  by  a  woman  for  breach  of 
marriage  contract,  declaratioas  made  by  her  dur- 


ing and  relative  to  the  alleged  eng:igement,  la 
the  absence  of  the  defendant,  if  not  ottered  in 
connectioQ  with  some  act  or  conduct  of  the  de- 
fendant showing  his  intention  to  marry  plain- 
tiff, are  inadmissible. 

Appeal  from  circuit  court,  Clinton  county; 
Samuel  H.  Doyle,  Judge. 

Action  by  Centrilla  Smelser  against  Wil- 
liam Wilson  for  breach  of  marriage  contract 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed. 

P.  H.  Dutch  and  Mr.  Claybough,  for  appel- 
lant Ralston  &  Keefe  and  W.  A.  Staley,  for 
appellee. 

REINHARD,  C.  J.  This  was  an  action  tar  a 
breach  of  marriage  contract,  in  which  the 
appellee  recovered  a  judgment  for  $1,800.  At 
the  trial  the  appellee's  counsel,  while  she 
was  on  the  stand  testifying  In  her  own  be- 
half, asked  her  the  following  questions: 
"During  the  time  you  were  engaged  to  him, 
what  statements,  if  any,  did  you  make  to 
your  relatives  about  your  prospective  mar- 
riage to  the  defendant?"  To  this  question 
the  appellant,  by  counsel,  objected,  for  the 
reason  that  any  statements  she  may  have 
made  outside  of  the  hearing  of  the  appel- 
lant are  not  admissible,  and  that  declara- 
tions made  In  a  general  way  by  the  party, 
of  her  Intentions  to  get  married,  and  ber 
prospects,  in  the  absence  of  the  appellant, 
are  not  proper.  The  court  overruled  the  ob- 
jection, and  the  appellant  excepted.  The  wit- 
ness, having  stated  that  she  did  not  under- 
stand the  question,  was  then  asked  the  fol- 
lowing: "If,  during  the  time  that  you  were 
engaged  to  the  defendant  you  informed  your 
parents  or  other  relatives  that  you  were  en- 
gaged to  him,  you  may  state  that  fact  to 
the  jury."  The  appellant  objected  to  this 
question  "for  the  reason  that  If  any  such 
statement  was  made,  it  was  made  In  the  ab- 
sence of  the  defendant  It  also  presupposes 
the  fact  of  the  engagement  and  evidence  of 
this  character  Is  mere  evidence  manufactured 
by  the  plaintiff,  being  her  own  statements  to 
persons  outside,  for  the  puri)ose  of  establish- 
ing a  marriage  contract,  which  cannot  be 
done."  The  court  overruled  the  objection, 
and  an  exception  was  reserved  by  the  appel- 
lant The  counsel  for  appellee  next  asked  her 
this  question,  she  having  answered  the  last 
question  in  the  affirmative:  "Now,  what  did 
you  say  to  your  parents  or  other  relatives. 
In  that  connection,  about  your  marriage  to 
Mr.  Wilson?"  Appellant  again  objected  for 
the  reason  that  it  was  a  statement  made  In 
the  absence  of  the  appellant  The  court  over- 
ruled the  objection,  and  the  appellant  except- 
ed. The  witness  answered,  "That  Mr.  Wil- 
son and  I  were  to  be  married."  Counsel  then 
moved  to  strike  this  answer  from  the  record, 
for  the  reason  that  It  was  not  responsive  to 
the  question.  This  motion  the  court  sus- 
tained, and  the  counsel  withdrew  the  ques- 
tion. Subsequently,  the  appellee's  counsel 
again  asked  b^r  to  state  what  she  said  to  her 
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parents  about  their  engngeiBent,  U  anything, 
and  the  appellant  objected  for  the  reason  that 
her  statements  in  the  absence  of  appellant 
'were  not  competent  testimony;-  but  the  court 
OTermled  the  ohJectlMi,  and  the  appellant  ex- 
cepted. The  witness  then,  over  the  objection 
and  exception  of  appellant,  proceeded  to  state 
that  she  had  told  her  parents  they  were  to  be 
married  the  Ist  of  October.  The  appellant 
moved  to  strike  out  the  question  and  answer 
for  substantially  the  same  reasons  already 
urged,  but  the  court  overruled  the  motion,  and 
permitted  the  witness  to  proceed  with  the  testi- 
mony upon  the  line  indicated,  to  all  of  which 
rulings  the  appellant  reserved  proper  exceptions. 
Mere  self-serving  declarations,  made  by  a 
party  In  the  absence  of  the  other,  are  ordin- 
arily not  competent  to  he  given  in  evidence 
by  the  party  who  made  them.  Such  state- 
ments are  classed  among  that  branch  of  dec- 
larations denominated  as  "hearsay  evidence," 
and  are  incompetent  Meyer  v.  BeU,  65  Ind. 
S3;  Olvey  v.  Jackson,  186  Ind.  286,  4  N.  B. 
149;  Brown  v.  Kenyon,  108  Ind.  283,  8  N.  B. 
283;  Machine  Co.  ▼.  Gordon,  124  Ind.  495, 
24  N.  E.  1053.  One  of  the  exceptions  to  the 
rule  that  hearsay  evidence  will  be  excluded 
is  that,  when  a  declaration  Is  made  by  a 
party  during  the  performance  of  an  act  which 
is  Itself  the  subject  of  legitimate  proof,  such 
declaration  is  admissible  as  part  of  the  res 
gestae.  Puett  v.  Beard,  86  Ind.  104;  Shauver 
V.  Phillips,  7  Ind.  App.  12,  34  N.  E.  450.  In 
an  action  for  a  breach  of  marriage  contract. 
It  Is  competent  for  the  female  plaintifl'  to 
prove  her  own  consent  to  the  alleged  contract; 
and  this  may  be  done  by  evidence  of  her 
own  conduct  during  the  engagement,  and  be- 
fore the  estrangement  between  the  parties, 
«nd  her  declarations  accompanying  the  same 
Such  declarations,  however.  In  the  absence 
of  any  act  of  hers  of  which  they  could  be 
explanatory,  or  to  which  they  might  give 
character,  are  not  proper  evidence.  King  ▼. 
Kersey,  2  Ind.  402;  2  Lawson,  Rights,  Rem. 
A  Prac.  S  696.  Thus,  the  plaintiff's  acts 
of  preparation  for  marriage,  and  her  dec- 
larations In  furtherance  of  such  acts,  as  a 
I>art  thereof,  and  showing  the  matrimonial  in- 
tent, are  competent  In  her  favor,  although 
made  in  the  defendant's  absence.  Abb.  Tr. 
Ev.  pp.  676,  677.  It  has  also  been  held  by 
this  court  that  the  declarations  and  manifesta- 
tions of  grief  and  disappointment  on  the  part 
of  the  bride  at  the  failure  of  the  bridegi-oom 
to  appear  at  the  hour  appointed  for  the  mar- 
riage ceremony  were  competent  testimony. 
Hughes  V.  Nolte,  7  Ind.  App.  526,  34  N.  B. 
74.5.  In  the  case  before  us  the  declarations 
admitted  were  not  made,  and  did  not  purport 
to  have  been  uttered,  In  connection  with  or 
during  the  performance  of  any  act  of  which 
they  can  be  said  to  form  part  of  the  res 
gestae.  The  questions  by  which  the  testi- 
mony of  the  declarations  was  elicited  clearly 
show  that  it  was  intended  to  prove  only  her 
bare  statemeuts  to  her  parents  and  relatives, 
made  in  the  absence  of  the  appellant,  relative 


to  the  alleged  future  marriage  or  the  engage 
ment  of  the  parties.  Such  declai-atlons  arc 
clearly  inctmipetent  Jones  t.  Layman,  128 
Ind.  569,  24  N.  E.  363;  Gates  v.  McKinney. 
48  Ind.  562,  566.  In  the  case  first  cited  it 
was  said  by  the  supreme  court:  "The  deo- 
laratlons  would  have  been,  incompetent,  bad 
they  be«i  made  before  the  alleged  estrange- 
ment for  the  reason  that  they  w«'e  coupled 
with  no  act  of  the  appellee  Indicating  that  she 
contemplated  marrying  the  appellant  But 
had  the  declarations  accompanied  some  act  of 
the  appellee  which  would  have  rendered  them 
competent,  if  a  part  of  the  res  gestae,  liav- 
Ing  been  made  days  after  the  estrangement, 
they  were  Incompetent  for  any  purpose."  Of 
course,  the  objection  that  the  declarationF 
were  made  after  the  estrangement  does  not 
apply  in  the  present  case.  But  that  the.r 
were  made  In  connection  with  some  act  or 
conduct  of  the  appellee  indicating  an  inten- 
tion to  marry  the  appellant  is  not  claimed. 
We  have  examined  the  record  carefully,  and 
are  not  able  to  concur  with  appellee's  counstl 
In  the  view  that  the  admission  of  this  evi- 
dence. If  erroneous,  was  harmlesa  The  ap- 
pellant was  entitled  to  a  new  trial. 
Judgment  reversed. 


(U  Ind.  ADp.  696) 
AOKBR  et  aL  V.  MASSMAN. 
(Appellate  Court  of  Indiana.     3au6  14,  1895.) 
Ubchanio's  LiBN— Fliadiko — Waivbb  of  Pbi- 

ORITT. 

1.  In  an  action  to  foreclose  a  mechanic's 
lien,  and  for  judgment  of  foreclosure  against  a 
junior  morteagee,  an  answer  which  alleges  that 

ElaintiS  informed  the  mortgagee  that  he  released 
is  lien,  and  thereby  induced  the  mortgagee  to 
advance  money,  and  accept  a  mortgage  on  the 
property  as  security  therefor,  and  that  plaintiff, 
with  full  knowledge  of  all  the  facta,  accepted, 
and  still  retains,  a  part  of  the  money  so  ad- 
vanced, is  not  demurrable. 

2.  Where  the  answer  alSo  aUeges  that  at 
the  time  of  the  execution  of  the  mortgage  It 
was  agreed  between  the  mortgagee  and  plaintiff 
that  the  lien  of  the  mortgage  should  be  superior 
to  any  lien  which  plaintiff  might  have  for  ma- 
terial and  labor,  it  is  not  demurrable. 

Appeal  from  drcuit  court,  Jackson  cou::ty; 
Samuel  B.  Voyles,  Judge. 

Action  by  Anton  Massman  against  the  Brun- 
Ing  &  Acker  Mill  Company  for  labor  and  ma- 
terials, to  foreclose  a  mechanic's  lien,  and  for 
judgment  of  foreclosure  against  Anna  M.  B. 
Acker,  a  Junior  mortgagee.  From  a  Judg- 
ment sustaining  demurrers  to  her  answer,  de- 
fendant Acker  appeals.    Reversed. 

Applewhite  &  Applewhite  and  O.  H.  Mont- 
gomery, for  appellant  W.  T.  Brannamao 
and  Wm.  K.  Marshall,  for  appellee. 

DAVIS.  J.  The  appellee  bistituted  this  ac- 
tion against  the  Bruning  &  Acker  Mill  Com- 
pany upon  an  account  tor  work,  labor,  and 
materials  and  to  foreclose  a  mechanic's  lien, 
and  made  appellant,  Anna  M.  E.  Acker,  a 
party  defendant  thereto,  and  asked  for  Judg- 
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ment  of  foreclosure  against  her  as  a  subse- 
qnent  and  Junior  mortgagee.  She  answered 
In  three  paragraphs,  and  the  court  sustained 
demurrers  to  the  second  and  third  para- 
graphs. These  rulings  are  properly  assigned 
as  errors  In  this  court  The  theory  of  the 
second  paragraph  Is  that  appellee,  by  his 
statements,  acts,  and  conduct.  Is,  and  ought 
to  be,  estopped  from  assertlDg  a  lien  su- 
perior to  appellant's  mra-tgage.  Its  principal 
averments  are  that  Massman  had  performed 
til  the  labor  and  famished  all  the  material 
'or  which  he  claims  a  lien,  and  made  full  sct- 
'.lement  with  the  corporation,  Brunlng  &  Ack- 
*  Mill  Company,  before  appellant's  mortgage 
vas  executed;  that,  before  making  the  loan 
'evidenced  by  the  note  and  mortgage  of  appel- 
ant, and  before  accepting  the  same,  William 
Icker,  the  mortgagee,  went  to  appellee,  and 
'Jiformed  him  of  what  the  company  proposed 
to  do  In  the  way  of  making  this  mortgage 
loan,  and  that  Massman  expressed  himself 
as  satisfied,  and  further  said  that  he  released 
all  claims  to  a  lien  on  said  property;  that 
Acker  would  not  bare  made  the  loan  but  for 
such  statements,  as  appellee  well  knew,  and. 
relying  thereon,  was  Induced  thereby  to,  and 
did,  part  with  $5,000,  and  accept  said  note 
and  mortgage;  that  appellee  received  and 
accepted  a  part  of  the  money  so  obtained 
from  appellant  with  full  knowledge  of  all 
the  facts,  and  still  retains  the  same;  that  ap- 
I>ellant  purchased  the  said  note  and  mortgage 
relying  on  the  statements  of  appellee  afore- 
said, and  otherwise  would  not  hare  accepted 
the  same;  that  said  corporation  Is  now  In- 
solvent, and  Its  property  not  sufficient  to  pay 
both  appellant  and  appellee  In  full.  In  the 
third  paragraph.  In  addition  to  setting  out  the 
circumstances  and  Inducements  under  which 
the  mortgage  was  taken,  and  the  fact  of  Its 
assignment  to  appellant,  It  Is  averred  that  at 
the  time  of  the  execution  of  said  note  and 
mortgage  and  the  acceptance  of  the  same  by 
William  Acker  It  was  agreed  by  and  between 
the  said  William  Acker  and  the  appellee  that 
the  Hen  of  said  mortgage  was  to  be,  and 
should  be,  superior  and  senior  to  any  U«i 
which  appellee  might  have  for  the  material, 
work,  and  labor  furnished  and  performed  by 
him  in  rebuilding  the  mill  mentioned  In  the 
complaint  and  mortgage.  In  our  opinion, 
each  paragraph  of  the  answer  was  sufficient 
to  withstand  the  demurrer.  On  the  facts  al- 
leged, the  appellee  Is  estopped  to  assert  pri- 
ority of  Hen.  Jones,  Mortg.  H  603,  608; 
.Taqua  v.  Shewalter  (Ind.  App.)  37  N.  E.  1072. 
The  appeUee  was  entitled  to  priority  of  lien, 
but  he  had  the  right  to  waive  such  priority, 
and,  having  informed  Acker  that  he  released 
such  lien,  and  thereby  Induced  said  Acker  to 
part  with  his  money  and  accept  a  mortgage 
on  the  property  as  security  therefor.  In  the 
belief  that  such  mortgage  was  the  first  and 
prior  Hen  thei-eon,  and  having,  with  full 
knowledge  of  all  the  facts  and  circumstances 
alleged  In  the  answer,  accepted  and  retained 
a  part  at  the  money  so  loaned  to  said  com- 


pany by  Acker,  the  appeUee  Is,  In  equity  and 
good  conscience,  estopped  from  asserting  that 
his  mechanic's  lien,  which  he  afterwards 
filed,  Is  superior  to  the  Hen  of  appellant's 
mortgage.  Judgment  reversed,  with  Instruc- 
tions to  overrule  the  demurrer  to  the  second 
and  third  paragraphs  of  the  answer. 


(13  In4  App.  67) 

CRISWBLL  V.  WHITNEY. 

(AppeUate  Ooort  of  Indiana.    June  14,  1805.) 

Conflict  of  I^aws  —  Assionmbht  of  Inbdsakoi 
PoLioT— Frocbkds  of  Inbdraiiob— Patmsnt  to 
One  not  Entitled — Rboovbrt  by  Benefioiakt 
—Execution  of  Coktbact— Evidence  of  Mis- 
take. 

1.  A  judgment  will  not  be  reversed  because 
a  demurrer  to  one  paragraph  of  the  complaint 
was  improperly  overruled,  where  it  is  clear  from 
the  special  findings  that  the  judgment  was  ren- 
dered on  other  paragraphs. 

2.  An  assignment  of  a  life  insurance  policy 
is  governed  by  the  laws  of  the  place  where  the 
assignment  is  made.  Insurance  Co.  v.  Woods 
(Ind.  App.)  37  N.  E.  180,  foUowed. 

3.  ft  is  no  defense  to  an  action  for  the  pro- 
ceeds of  a  life  insurance  policy  belonging  to 
plaintiff,  which  were  collected  by  defendant, 
that  plaintiff  has  a  right  of  action  on  the  policy 
against  the  insurance  company. 

4.  Where  findings  are  silent  as  to  aSSrmative 
matters  set  up  by  appellant,  they  wiU  be  regard- 
ed as  having  oeen  found  against  him. 

5.  On  an  issue  as  to  wnether,  in  signing  the 
transfer  of  a  life  insurance  policy,  plaintiff  knew 
that  it  was  such  transfer,  she  may  testify  as 
to  how  much  she  understood  the  policy  to  be 
for. 

Appeal  from  cUrcult  court,  De  Kalb  county; 
S.  A.  Powers,  Judge. 

Action  by  Rebecca  B.  Whitney  against  John 
F.  Criswell  to  recover  the  proceeds  of  a  life 
Insurance  poUcy  collected  by  defendant.  Judg-^ 
ment  was  rendered  for  plaintiff,  and  defend- 
ant appeals.     Affinued. 

Marshall,  McWagny  &  Clungston,  for  appel- 
lant.   H.  G.  Zimmerman,  for  appellee. 

GAVIN,  J.  The  appellee  sued  to  recover  cer- 
tain Insurance  money  belonging  to  her,  as  the 
owner  of  the  policy  on  her  deceased  husband's 
life,  but  collected  by  appellant.  The  com- 
plaint was  in  six  paragrraphs.  Various  an- 
swers. Including  the  general  denial,  were  filed. 
The  trial  was  had,  and  a  special  finding  made 
by  the  court,  with  its  conclusions  of  law 
thereon,  upon  which  Judgrment  was  rendered^ 
In  appellee's  favor. 

It  Is  urged  that  the  demurrer  to  the  first 
paragraph  of  complaint  for  want  of  facts 
ought  to  have  been  sustained.  If  this  para- 
graph is  properly  construed  by  appellant's 
counsel,  and  Is  bad  for  want  of  the  aver- 
ments which  they  assert  to  be  wanting,  the 
error  was  harmless,  because  the  Judgment 
is  clearly  shown,  by  the  special  finding,  to- 
rest  on  the  other  paragraphs.  Doan  v.  Dow, 
10  Ind.  App.  — ,  35  N.  E.  709;  Tewksbury  v. 
Howard  (Ind.  App.)  37  N.  E.  355;  HIU  v.  Pol- 
lard, 132  Ind.  588,  32  N.  E.  564.  Vide,  also, 
as  bearing  on  the  availablHty  of  the  alleged: 
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•nor  wben  there  Is  a  qwcfaU  flndlng  or  rei^ 
diet.  Woodward  ▼.  HitcbeU  and.  Sup.)  SO  M. 
B.  4S7. 

It  Is  also  Insisted  tJtiat  the  demnrrer  to  tbe 
third  paracraph  should  have  been  sustained. 
Appellee  was  the  benefldaiy  named  in  a 
policy  for  $1,000  Issued  by  the  Union  Central 
Ufe  Insurance  Company  in  18S2.  Tbe  ap- 
pellant's claim  to  the  proceeds  of  the  policy 
seems  to  have  been  based  on  an  assignment 
made  by  appellee  and  her  husband  In  1885, 
which  purports  to  assign  the  policy  to  "the 
legal  representativea"  of  the  husband.  Sub- 
sequent to  the  husbaad's  death  the  appellee 
signed  a  statement  that  appellant  owned  the 
policy,  waiver  of  all  interest  therein,  and  re- 
ceipt for  the  money,  upon  which  the  company 
paid  the  money  to  appellant  Nnmerous  facts 
are  set  ont  to  abow  that  tbe  original  assign- 
ment was  inoperative  to  divest  appellee's  right 
to  tbe  fond,  and  that  the  papers  signed  by  her 
after  her  husband's  death  were  executed  with- 
out any  consideration,  and  without  knowledge 
by  her  of  th^  contents,  and  with  the  belief 
that  they  did  not  refer  to  her  policy.  But 
two  objections  are  presented  to  the  pleading. 
To  make  the  first  tenaUe^  we  are  asked  to 
overrule  the  case  of  Insurance  Ca  t.  Woods, 
(Ind.  App.)  37  N.  E.  180,  so  far  as  It  bolda 
that  the  contract  of  assignment  there  un- 
der consideration  was  an  Indiana  contract 
No  authority  is  cited  to  support  this  demand, 
and  we- do  not  feel  justified  in  complying  with 
it  On  the  contrary,  we  regard  the  decision 
of  that  case  upon  this  point  as  eminently  Just 
and  proper. 

It  Is  next  Insisted  that  conceding  tbe  asaign- 
ment  to  have  been  void,  as  executed  to  secure 
her  husband's  debt  then  the  payment  by  the 
company  did  not  relieve  it  from  liability  to 
appellee,  and  she  should  look  to  the  company, 
and  compel  It  to  i>ay  the  money  a  second 
time.  Granting  that  api)ellee  might  pursue 
tbe  company,  she  Is  not  compelled  to.  The 
appellant  having  received  the  proceeds  of  the 
policy,  which  were  really  due  to  her,  she  may 
compcj  him  to  pay  them  over  to  her.  By 
this  means  the  most  equitable  result  is  attain- 
ed. 

We  are  unable  to  discover  In  the  findings 
any  material  departure  from  the  theory  of 
the  case  as  set  forth  in  the  complaint  nor  do 
we  think  they  show  a  gift  of  the  policy  from 
tbe  appellee  to  her  husband.  If  tbe  finding 
fails  to  speak  specifically  as  to  tbe  affirm- 
ative matters  and  facts  set  up  by  appellant 
then  they  must  be  regarded  as  found  against 
him. 

Objection  was  made  to  appellee's  testifying 
as  to  how  much  she  understood  a  policy  to  be 
for,  upon  the  ground  that  the  policy  was  the 
best  evidence  of  its  own  contents.  If  we 
correctly  interpret  the  evidence,  it  was  not 
admitted  to  prove  what  the  policy  actually 
was,  but  simply  what  she  understood  it  to  be. 
This  was  for  the  purpose,  as  were  several 
other  questions  going  to  her  intention,  of  sus- 
taining ber  theory  that  she  signed  the  papers 


believing  and  Intending  that  something  rise 
was  covered  by  them,  other  than  her  poli^ 
now  in  controversy. 

No  material  error  appears  In  any  of  the  rul- 
ings upon  the  evidence  to  wtilch  objection  has 
been  presented.  After  quite  a  careful  exam- 
ination of  this  record,  we  do  not  find  any  Just 
cause  for  reversal.  Tbe  case  seems,  In  some 
respects,  a  hard  one^  since  it  is  evident  the 
appellant  has  been  a  large  loser  by  appellee's 
husband.  It  is,  however,  but  one  more  of 
the  already  numerous  reported  cases  where 
hardship  would  result  however  tbe  cause 
might  be  determined.    Judgment  affirmed. 


(U  Ind.  App.  m 

BTONB  T.  MORGAN. 
(Appellate  Court  of  Indiana.  June  14,  1895.) 
Action  aoaihbt  Dccbdbitt's  EaTA.TB— Comflaiht. 
A  complaint  in  an  action  seainBt  a  dece- 
dent's estate  by  a  guardian  which  alleges  that 
the  claim  is  for  "services  rendered  under  con- 
tract with  decedent  in  performing  manual  labor  in 
attending  to  his  physical  wants,  to  making  rails, 
cutting  wood,  looking  after  bis  farm  and  person- 
al property,  dv  whiot  tbe  said  decedent  agreed 
to  will  Uie  said  ward  the  whole  of  his  estate, 
valaed  at  $13,500,"  does  not  entitle  claimant  to 
recover  on  a  qoantnm  meruit  and  is  demur- 
rable,    totz,  J.,  dissenting. 

Appeal  from  circuit  court  Monroe  count;^; 
R.  W.  Miers,  Judge. 

Action  by  John  D.  Morgan,  guardian  of 
Samuel  Briscoe,  against  James  H.  Stone,  ad- 
ministrator of  William  Stone,  deceased,  on 
a  contract  between  deceased  and  plaintUTs 
ward.  A  demurrer  to  the  complaint  was  over- 
ruled, and  defendant  appeals.    Reversed. 

Fulk  &  Carr,  W.  W.  Moffett  W.  H.  Mar- 
tin, and  Louden  &  Loudoi,  for  appellant  H. 
C.  Duncan  and  A.  M.  Cunning,  for  appellee. 

DAVIS,  J.  The  claim  |n  this  caae  to  In 
two  paragraphs.    The  first  is  as  follows: 

"Estate  of  William  Stona 

"To  John  D.  Morgan,  Guardian  of  tiamael 
Briscoe,  Dr. 

"1886  to  1892.  To  services  rendered  nnder 
contract  with  decedent  in  performing  manual 
labor  In  attending  to  his  physical  wants,  to 
making  rails,  cutting  wood,  looking  after  his 
farm  and  personal  property,  by  which  the 
said  decedent  agreed  to  will  to  the  said  ward 
tbe  whole  of  his  estate  valued  at  118,500.00." 

The  affidavit  thereto  attached  is  in  sul>- 
Btance  that  said  $13,500,  the  balance  shown 
In  said  accoont  Is  Justly  due  and  owing  to 
blm. 

A  demurrer  was  overruled  to  this  para- 
graph, and  proper  exception  reserved.  Ap- 
pellee, on  trial  by  Jury,  recovered  verdict  for 
$8,112,  on  which  Judgment  was  rendered 
against  the  estate. 

The  only  theory  on  which  the  first  para- 
graph can  be  sustained  is  that  it  is  an  action 
to  recover  on  the  quantum  meruit  the  value 
of  the  services  rendered.   In  our  opinion  this 
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position  is  not  tenable.  The  fltst  paragraph 
la  a  complaint  to  r^'-over  on  the  alleged  spe- 
cial contract  therein  mentioned.  The  value 
of  the  services  is  not  referred  to.  The  grava- 
men of  the  action  is  to  recover  the  value 
of  the  property.  It  is  not  an  action  to  recov  • 
er  for  the  valne  of  the  services  rendered,  but 
Is  an  action  to  recover  the  value  of  the  whole 
estate.  Puterbangh  v.  Puterbaugh,  7  Ind. 
App.  280,  33  N.  E.  808,  and  U  N.  E.  611; 
Knight  V.  Knight.  6  Ind.  App.  289,  33  N.  E. 
456;  Hershman  v.  Pascal,  4  Ind.  App.  330, 
80  N.  E.  932;  Taggart  v.  Tevanny,  1  Ind. 
App.  339,  2T  N.  E.  511;  Foerster  v.  Foerster 
(Ind.  App.)  88  N.  E.  426.  This  paragraph 
does  not  show  a  prima  facie  indebtedness 
against  the  estate.  Brown  v.  Sullivan,  3  Ind. 
App.  211,  29  N.  E.  453. 

The  record  does  not  disclose  whether  the 
verdict  was  based  on  one  or  both  paragraphs 
of  the  complaint  The  demurrer  to  the  first 
paragraph  of  the  complaint  should  have 
been  sustained.  For  this  error  the  Judgment 
of  the  trial  court  should  be  reversed.  So 
far  as  any  objection  has  been  vageA  to  the 
second  paragraph,  it  may  be  sufficient.  It 
occurs  to  us,  however,  that  under  the  most 
favorable  construction,  in  view  of  the  aver- 
ment that  appellee  was  placed  in  possession 
of  all  the  propMty,  the  failure  to  convey  or 
devise  it  to  him  would  only  entitle  him  to  re- 
cover nominal  damages.  If  it  is  true  that 
he  has  the  property,  he  Is  certainly  not  en- 
titled to  recover  Its  value.  It  is  not  neces- 
sary, however,  to  consider  this  question,  jn  ei- 
ther are  we  required  to  determine  whether 
the  motion  for  a  new  trial  should  have  been 
sustained. 

The  jndgrment  is  reversed,  with  Instruc- 
tions to  sustain  the  demurrer  to  the  first  par- 
agraph of  the  complaint,  with  leave  to 
amend  each  paragraph,  if  desired. 

LOTZ,  J.  (dissenting).  I  am  nnable  to 
agree  with  my  associates  in  the  conclusion 
reached,  that  the  first  paragraph  of  the  com- 
plaint is  insufficient,  and  in  the  reversal  of 
the  cause.  After  a  most  careful  considera- 
tion of  all  the  questions  involved  in  this  ap- 
peal, I  am  of  the  firm  conviction  that  the 
judgment  Should  be  affirmed.  The  holding 
of  the  majority  that  the  first  i)aragmph  Is 
bad  on  demurrer,  and  that  it  was  reversible 
error  to  overrule  the  demurrer  to  it,  1  regard 
as  a  radical  departure  from  the  established 
practice,  as  well  as  in  contravention  of  the 
letter  and  the  spirit  of  the  statute  regulating 
the  settlement  of  the  estates  of  deceased  per- 
sons, and  if  adhered  to  will,  I  believe,  hinder 
and  delay  the  settlement  of  such  estates  and 
Impose  costs  and  expenses  upon  claimants 
as  well  as  on  the  estates,  and  be  a  prolific 
source  of  litigation;  a  thing  which  courts 
ought  to  discourage  rather  than  foster. 
These  results,  which  I  believe  will  flow  from 
the  majority  opinion,  are  my  apology  for  the 
long  opinion  following. 

This  action  was  instituted  in  the  Monroe 


circuit  conrt  by  the  appellee  as  guardian  of 
Samuel  Briscoe,  a  minor,  and  against  the 
appellant  as  the  administrator  of  the  estate 
of  William  Stone,  deceased.  Ttie  cause  was 
tried  by  a  jury,  which  returned  a  general 
verdict  for  the  appellee  in  the  snm  of  $8,- 
000,  on  which  judgment  was  rendered.  Three 
errors  are  assigned  in  this  court:  First,  the 
overruling  of  the  demurrer  to  the  amended 
first  paragraph  of  the  complaint;  second,  the 
overruling  of  the  demurrer  to  the  second  -par- 
agraph of  the  complaint;  and,  third,  tbe  over- 
ruling of  the  motion  for  a  new  trial.  The  de- 
murrers were  for  want  of  facts. 

The  first  parag^^ph  is  informal  and  some- 
what indefinite  in  its  allegations,  but  it  shows 
that  the  estate  of'  the  deceased  became  in- 
debted to  the  appellee  on  account  of  services 
"rendered  under  contract  with  the  decedent 
in  performing  manoal  lal>or  In  attending  to 
his  physical  wants,  to  making  rails,  cut- 
ting wood,  looliing  after  his  farm  and  per- 
sonal property,  by  which  the  said  decedent 
agreed  to  will  to  the  said  ward  the  whole  of 
his  estate,  valued  at  |13,500."  This  para- 
graph or  claim  was  duly  verified  by  the  ap- 
pellee, and  in  the  oath  it  is  stated  that  said 
amount  "is  now  justly  dne  and  owing  to 
him."  In  filing  claims  against  the  estates  of 
deceased  persons  the  statute  does  not  con- 
template that  formal  pleadings  shall  be  adopt- 
ed. No  action  by  complaint  and  summons 
can  be  Instituted.  The  claimant  is  only  re- 
quired to  file  "a  succinct  and  definite  state- 
ment thereof  in  the  office  of  the  clerk  where 
the  estate  is  pending."  Section  2465,  Rev. 
St.  1894  (section  2465,  Rev.  St.  1881).  Much 
the  same  rules  of  pleading  govern  in  filing 
claims  against  the  estates  of  deceased  per- 
sons as  prevail  in  actions  before  justices  of 
the  peace  and  in  presenting  claims  for  allow- 
ance before  boards  of  county  commissioners. 
In  none  of  these  instances  are  formal  plead- 
ings required.  Glnn  v.  Collins,  43  Ind.  271; 
Board  V.  Rltter,  90  Ind.  362.  The  purpose  of 
our  statutes  Is  to  facilitate  the  settlement  at 
decedents'  estates,  with  as  little  expense  as 
possible  to  the  claimants,  as  well  as  to  tbe 
estate.  It  is  not  expected  that  the  claimant 
shall  employ  counsel,  and  cause  his  complaint 
to  be  prepared  with  professional  skill  and  ac- 
curacy. The  statement  is  sufficient  when  It 
apprises  the  defendant  of  the  nature  of  the 
claim,  the  amount  demanded,  and  states  such 
facts  as  are  necessary  to  show  prima  fade 
that  the  estate  is  lawfully  indebted  to  the 
claimant,  and  contains  enough  to  bar  another 
action  for  the  same  demand.  Culver  v. 
Yundt,  112  Ind.  401,  14  N.  B.  91;  Davis  ▼. 
Huston,  84  Ind.  272;  Taggart  y.  Tevanny,  1 
Ind.  App.  339,  27  N.  B.  511.  The  pleader, 
however,  is  not  confined  to  this  informal 
statement.  He  may,  if  he  choose,  file  formal 
pleadings  upon  such  claim,  and  form  Issues  of 
law  upon  the  facts  contained  in  such  plead- 
ing. When  he  elects  to  pursue  this  course, 
the  sufficiency  of  the  pleadings  may  be  deter- 
mined and  ruled  upon  as  in  ordinary  civil 
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acUons.  Stout  t.  Board,  107  Ind.  848,  8  N. 
E.  222.  The  paragraph  under  consideration 
does  not  jrarport  to  be  drawn  with  profession- 
al skill  or  accuracy.  It  Is  just  such  a  state- 
ment of  claim  as  the  ordinary  nonprofessional 
claimant  would  prepare  upon  the  facts  Indi- 
cated. It  apprises  the  administrator  of  the 
nature  of  the  claim,  that  it  Is  upon  a  con- 
tract, and  that  the  estate  Is  indebted  to  the 
claimant  on  account  of  the  services  rendered 
In  pursuance  thereof.  It  is  in  our  Judgment 
sufficient  to  bar  another  action  for  the  same 
cause. 

It  is  insisted,  however,  that  the  theory  of 
the  paragraph  is  to  recover  upon  a  special 
contract;  that  the  contract,  not  being  In  writ- 
ing. Is  within  the  statute  of  frauds  and  is  not 
enforceable.  The  rule  that  a  pleading  must 
proceed  upon  a  single  definite  theory  has  but 
Uttle  or  no  application  to  claims  against  es- 
tates when  the  statements  are  informally  pre- 
pared and  filed  by  the  claimants  themselves. 
A  rigid  enforcement  of  the  rule  that  a  plead- 
ing must  proceed  upon  a  single  definite  the- 
ory would  often  defeat  the  very  purpose  of 
the  statute,  and  lead  to  hardship  and  injus- 
tice. It  would  compel  the  claimant  in  near- 
ly all  cases  to  Incur  the  expenses  of  employ- 
ing skilled  and  professional  counsel.  In  Mil- 
holland  v.  Pence,  11  Ind.  203,  a  complaint 
before  a  justice  of  the  peace  which  charged 
that  the  defendant  was  indebted  to  the  plain- 
tiff in  the  sum  of  |30,  "lot  one  gun  obtained 
by  fraud,"  was  held  to  be  sufficient  Wheth- 
er the  complaint  proceeded  upon  the  theory 
of  contract,  or  on  the  theory  of  a  tort,  was 
immaterial.  It  stated  enough  to  apprise  the 
defendant  of  the  nature  of  the  action,  and 
was  sufficient  to  bar  another  recovery.  If 
this  be  true  in  actions  which  must  be  com- 
menced by  complaint  and  summons,  there  Is 
no  occasion  to  apply  a  more  rigid  rule  to  a 
statute  which  only  requires  "a  succinct  and 
definite  statement"  to  be  filed.  The  general 
rule  is  that  a  party  cannot  declare  on  a  spe- 
cial contract  and  recover  on  the  proof  of  an 
implied  one,  nor  vice  versa  (Foerster  v.  Foera- 
ter  [Ind.  App.]  38  N.  E.  426);  but  this  rule 
applies  more  particularly  to  formal  pleadings. 
In  any  event,  it  is  a  rule  of  practice  and  not 
of  pleading.  The  statute  of  frauds  does  not 
prohibit  the  making  of  contracts;  it  only  with- 
holds a  remedy  for  their  enforcement.  If  the 
parties  make  a  contract  and  voluntarily  carry 
its  terms  into  effect,  It  is  then  binding  upon 
them,  although  it  could  not  have  been  en- 
forced In  the  courts.  It  Is  only  when  It  is 
executory  that  the  law  withholds  the  remedy 
for  its  enforcement  In  Wallace  v.  Long,  105 
Ind.  522,  5  N.  E.  000,  a  complaint  agabist  the 
estate  of  a  deceased  person  which  sought  to 
enforce  a  special  contract  within  the  statute 
of  frauds  was  held  to  be  bad  on  demurrer, 
and  that  no  recovery  could  be  had  upon  it; 
that  the  proper  remedy  in  such  cases  was  to 
declare  on  an  Implied  contract  and  recover 
upon  the  quantum  meruit.  But  In  that  case 
the  pleader  chose  to  adopt  formal  pleadings. 
v.4lM.B.no.2— 6 


He  was  bound  by  the  theory  of  his  complaint 
Stout  V.  Board,  supra. 

In  the  paragraph  under  consideration,  the 
pleader  has  not  promulgated  any  definite 
theory  as  the  basis  of  his  recovery.  If  the 
proof  should  be  that  the  contract  was  taken 
out  of  the  statute  of  frauds,  he  would  be  en- 
titled to  recover  upon  this  paragraph.  If,  on 
the  other  hand,  it  should  be  shown  that  the 
contract  was  within  the  statute,  he  might 
nevertheless  recover  for  the  value  of  his  serv- 
ices. This  seems  to  be  the  later  and  better 
rule  adopted  by  the  supreme  court,  and  also 
by  this  court  It  has  l>een  expressly  hdd 
that  when  a  complaint  declares  on  special 
contract,  which  contract  is  absolutely  void 
for  want  of  power  on  the  part  of  one  of  the 
persons  to  make  it  and  It  be  made  to  appear 
that  work  has  been  done  or  goods  furnished 
which  inured  to  the  benefit  of  the  person 
sought  to  be  charged,  a  recovery  may  be  had 
on  the  same  complaint  for  the  value  of  the 
goods  furnished  or  woik  done.  Bass  Foundry 
&  Machine  Works  t.  33oard  Com'rs  Parke 
Co.,  115  Ind.  234,  17  N.  E.  598;  Schlpper  v. 
City  of  Aurora,  121  Ind.  164,  22  N.  E.  878; 
Smith  v.  Board,  6  Ind.  App.  153,  33  N.  E.  243. 
This  being  the  practice  with  reference  to  con- 
tracts which  are  absolutely  void,  so  much 
stronger  is  the  reason  why  the  same  rule 
should  prevail  in  cases  where  the  contracts 
are  not  void,  but  the  statute  only  withholds 
the  remedy  for  their  enforcement  It  was 
also  the  settled  practice  In  this  state  prior  to 
the  adf^tion  of  the  Code  that  in  a  bill  in 
equity  for  the  specific  performance  of  a  con- 
tract if  for  any  reason  specific  performance 
could  not  be  decreed,  the  same  court,  upon 
the  same  complaint  might  award  damages 
in  lieu  thereof.  Johnston  v.  Olancy,  4  Blackf . 
04. 

Under  the  reform  procedure  adopted  by  our 
Code  both  legal  and  equitable  jurisdiction  is 
conferred  on  the  circuit  court,  and  both  legal 
and  equitable  remedies  may  be  blended  in 
the  same  paragraph  of  complaint  or  cause  of 
action.  The  complaint  should  demand  the  re- 
lief to  which  the  plaintiff  may  suppose  him- 
self entitled,  and  if  the  recovery  of  money  be 
demanded  the  amount  thereof  should  be 
stated.  Rev.  St.  1894,  !  341  (Rev.  St  1881,  { 
338).  But  a  failure  to  maict  a  demand,  or  an 
Improper  prayer  for  relief,  will  not  rmider  a 
complaint  bad  on  demurrer,  if  the  facts  plead- 
ed show  the  plaintiff  entitled  to  any  relief 
whatever.  Baker  v.  Armstrong,  57  Ind.  188. 
In  speaking  of  the  union  or  combination  of 
legal  and  equitable  jurisdiction  and  remedies 
in  the  same  court  under  the  reform  procedure, 
Mr.  Pomeroy  in  his  work  on  Specific  Perform- 
ance of  Contracts  (sectlcm  478)  uses  this  lan- 
guage: "In  some  of  the  states  the  courts 
have  gone  a  step  further  and  have  allowed 
damages,  even  though  the  plaintiff  knew  or 
had  reason  to  know  at  the  time  of  bringing 
his  suit  that  a  specific  performance  was  im- 
possible; but  only  when  such,  relief  in  the 
equity  action  is  necessary  to  prevent  a  fttii- 
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ure  of  Jnatlce.  As  an  iUustration,  if  a  suit 
is  brought  to  specifically  enforce  a  parol  con- 
tract within  the  statute  of  frauds,  the  reUef 
being  sought  on  the  ground  of  part  perform- 
ance, and  it  turns  out  on  the  trial  that  there 
lias  been  no  snfiicient  part  performance,  or 
for  any  other  defect  or  failure  the  specific  re- 
lief Is  improper,  damages,  according  to  cer- 
tain decisions,  may  be  given,  on  the  ground 
tiiat  otherwise  the  plaintlfT  would  be  without 
remedy,  since  no  rctlon  could  be  sustained  on 
the  agreement  in  a  court  at  law."  In  Stern- 
berger  v.  McGovern,  50  N.  Y.  12,  It  was  de- 
cided that  If  a  complaint  states  facts  con- 
sttltuting  a  cause  of  action  for  specific  per- 
formance of  a  contract,  and  also  for  damages 
for  the  breach  thereof,  a  failure  of  the  first 
will  not  prevent  a  recovery  on  the  second, 
whatever  may  have  been  the  prayer  for  relief. 
8ee,  also,  Pom.  Rem.  &  Rem.  Rights,  }{  7&-86, 
Inclusive.  It  occurs  to  me  that  more  tech- 
nical rules  of  pleading  and  practice  ought  not 
to  be  applied  to  claims  against  estates  than 
are  applied  to  the  ordinary  civil  actions,  and 
that  is  what  the  majority  opinion  does,  if  I 
correctly  understand  it.  A  large  discretion  Is 
given  to  the  trial  cotirt  In  the  settlement  of  de- 
cedents' estates.  It  is  the  ultimate  guardian 
4)f  the  Interests  of  the  estate,  and  when  it  is 
satisfied  that  substantial  Justice  has  beoi 
done,  it  may  disregard  technical  errors  of 
pleading  and  practice,  If  the  pleading  is  suf- 
ficient to  bar  another  action  for  the  same 
subject-matter,  and  sulUciently  apprise  the  de- 
fendant of  what  he  is  required  to  meet  This 
«vent  ought  not  to  disturb  the  discretion  re- 
posed in  the  trial  court  upon  a  barren  technl- 
«ality.  I  am  of  the  opinion  that  there  was 
no  error  in  overruling  the  dnuurrer  to  the 
first  paragraph. 

In  the  second  paragraph  of  his  complaint 
the  pleader  had  adopted  formal  pleadings,  and 
within  the  rule  announced  in  Wallace  v.  Long, 
supra,  and  Hershman  v.  Pascal,  4  Ind.  App. 
330,  30  N.  E.  982,  he  is  bound  by  the  theory 
Adopted.  It  is  alleged  that  the  decedent,  Wil- 
liam Stone,  was  at  the  time  of  his  death  and 
during  all  of  his  life  an  unmarried  man;  that 
on  the  1st  day  of  July,  1888,  he  had  neither 
father  nor  mother  living;  that  his  only  heirs 
rat  law  were  his  brothers  and  sisters  living 
-and  the  descendants  of  brothers  and  sisters 
who  were  dead;  that  Samuel  Briscoe,  the  ap- 
p^ee's  ward,  was  an  Illegitimate  son  of  Wil- 
liam Stone,  the  decedent,  and  was  always 
Acknowledged  by  him  as  his  natural  son;  that 
by  reason  of  the  relationship  existing  between 
them  there  was  a  mutual  affection  shown  by 
each  towards  the  other,  which  increased  as  the 
«ge  of  the  decedent  increased;  that  the  de- 
cedent was  the  owner  of  an  estate  consisting 
of  real  and  personal  property  of  the  value  of 
$13,500;  that  the  decedent  well  knowing  that 
be  bad  no  other  children,  and  that  under  the 
laws  of  the  state  of  Indiana  bis  son  could  not 
Inherit  his  estate,  and  being  advanced  in 
years,  to  wit,  70  years  old,  he  desired  some 
•one  to  look  after  bis  affairs,  and  having  con- 


fidence in  his  son,  and  desiring  that  he  should 
have  his  estate  on  his  death,  he  entered  into 
a  contract  with  the  said  son  by  which  it  was 
agreed  that  he  [the  son]  should  look  after  his 
estate,  both  real  and  personal,  attend  to  such 
business  as  he  desired,  conduct  himself  to- 
wards him  as  a  dutiful  and  faithful  son,  ad- 
minister to  his  wants,  and  he,  the  said  de- 
cedent, in  consideration  thereof,  would  give 
him  all  his  property,  of  every  description,  and 
previous  to  his  death,  in  order  to  more  per- 
fectly vest  in  him  the  title,  would  make  a 
will,  or  either  make  him  a  deed  for  all  the 
real  estate  and  vest  the  title  to  all  personal 
property  in  the  said  son,  or  he  would  make 
him  a  will  devising  or  bequeathing  to  him  all 
the  said  real  estate  and  personal  prc^>erty  of 
which  he  might  be  possessed  at  bis  death; 
that  in  pursuance  of  the  said  agreement  the 
said  decedent  put  his  said  son  in  possession 
of  all  of  said  real  estate  and  of  a  part  of 
said  i)ersonal  property;  that  the  said  son 
fully  complied  with  his  part  of  the  said  agree- 
ment; that  he  conducted  himself  towards  his 
said  father  as  an  obedient  and  dutiful  son 
during  the  lifetime  of  said  decedent;  but  he 
says  that  the  said  decedent  wholly  failed  to 
make  the  said  deed  or  to  make  the  said  will, 
to  his  damage  in  the  sum  of  $14,000,  and 
which  he  asks  may  be  allowed  against  his 
estate. 

The  first  objection  nrged  against  this  par- 
agraph is  that  the  contract  declared  on  Is 
within  the  statute  of  frauds,  and  therefore 
not  enforceable.  In  Wallace  v.  Long,  supra, 
a  contract  somewhat  similar  was  held  to  be 
within  the  statute.  It  was  there  alleged  that 
the  ward  faithfully  performed  the  contract 
on  her  part,  but  there  was  no  allegation  that 
possession  had  been  taken  under  the  con- 
tract It  was  said  that  "if  the  statute  of 
frauds  presents  no  obstacle  to  the  enforce- 
ment of  the  contract  then,  so  far  as  the  rec- 
ord discloses,  none  exists.  It  cannot  of 
course,  be  denied  that  If  the  contract  bad 
been  in  writing,  or  If,  in  .pursuance  of  an 
oral  contract  the  plaintiff  had  been  put  in 
complete  possession,  and  she  had  otherwise 
fully  performed  on  her  part  specific  per- 
formance could  have  been  enforced."  This 
case  differs  from  that  in  this  essential  re- 
spect: It  is  here  averred  "that  in  pursuance 
of  the  said  agreement  the  said  decedent  put 
his  said  son  in  possession  of  all  said  real 
estate  and  of  a  part  of  said  personal  prop- 
erty." This  averment  takes  the  contract  out 
of  the  statute.  "It  is  not  essential  that  the 
contract  should  expressly  stipulate  for  the 
delivery  of  possession.  If  the  iKMsesslon  Is 
taken  In  pursuance  and  execution  at  the 
agreement,  and  with  the  knowledge  of  the 
vendor,  it  is  a  good  part  performance,  al- 
though the  contract  be  silent  in  respect  to 
it"  Pom.  Spec.  Perf.  |  117;  Drum  v.  Ste- 
vens, 94  Ind.  181,  183. 

The  case  made  by  this  paragraph  is  very 
similar  to  that  of  Mauck  v.  Melton,  64  Ind 
414,  except  that  was  an  action  for  specific 
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performance  and  this  Is  an  action  to  recover 
damages,  the  damages  to  be  measured  by  the 
ralue  of  the  property  agreed  to  be  conveyed 
or  derlsed.  In  that  case  Mary  Oilmore,  the 
owner  of  the  land,  entered  Into  a  pared  con- 
tract with  Lavlsa  and  Daniel  Melton,  by 
which  it  was  agreed  that  if  they  would 
board  and  care  for  the  said  Mary  daring  her 
life,  and  attend  to  all  her  proper  wants,  she 
in  consideration  thereof  would  convey  the 
said  lands  to  Lavisa  Melton,  or  devise  the 
same  to  her  by  will.  It  was  also  averred 
that  said  Mary  had  put  them  in  possession 
of  said  land  under  said  contract,  and  that 
they  had  fully  complied  with  the  contract 
on  their  part  This  contract  was  held  not  to 
be  within  the  statute  of  frauds,  but  capable 
of  specific  enforcement,  and  was  so  adjudfred. 
Here  the  etFort  is  not  to  enforce  the  contract 
specifically,  but  to  recover  the  damages  for 
its  breach,  and  to  have  the  damages  meas- 
ured by  the  value  of  the  property  agree  to 
be  conveyed  or  devised.  If  an  action  for  spe- 
cific performance  will  lie  upon  the  facts  al- 
leged, surely  an  action  for  damages  will  lie. 
In  such  cases  the  plaintiff  may  elect  to  sue 
in  equity  for  specific  performance,  or  at  law 
for  damages.  Snodgrass  v.  Snodgrass,  32 
Ind.  406.  If  he  is  entitled  to  specific  per- 
formance, but  choose  damages  in  lien  there- 
of, the  market  value  of  the  property  agreed 
to  be  conveyed  or  devised  Is  the  measure  of 
damages.  Puterbaugh  v.  Puterbangh,  7  Ind. 
App.  280,  S3  N.  B.  808,  and  34  N.  B.  6U; 
Case  V.  Waloott,  38  Ind.  5;  Hopkins  v.  Lee,  6 
Wheat  109. 

As  the  efCort  to  to  recover  the  value  of  the 
property,  it  Is  contended  that  it  is  equivalent 
to  an  action  for  specific  performance,  and 
that  the  same  rules  of  pleading  apply  as  in 
cases  of  specific  performance;  that  it  appears 
from  the  complaint  that  the  ward  at  the 
time  be  entered  into  the  contract  and  per- 
formed the  services,  and  at  the  time  of  In- 
stituting thto  action,  was  a  minor,  and,  be- 
ing a  minor,  the  contract  could  not  be  en- 
forced against  Mm;  It  therefore  could  not 
be  «iforced  by  him,— In  other  words,  that 
there  Is  no  mutuality  of  remedy.  There  are 
some  cases  which  hold  that  an  infant  cannot 
have  specific  performance  of  a  contract,  ow- 
ing to  a  want  of  mutuality  of  remedy.  Flight 
V.  Bolland,  4  Russ.  298;  Blanchard  v.  Rail- 
road Co.,  31  Mich.  44;  Pom.  Spea  Perf.  1 164. 
The  more  recent  and  better-consldwed  cases 
declare  a  contrary  doctrine.  The  case  of 
Wallace  v.  Ix)ng,  supra,  was  an  action  by  an 
infant.  It  was  there  said  that  if  the  statute 
of -frauds  presents  no  obstacle  to  the  enforce- 
ment of  the  contract  then  none  existed. 
There  may  be  some  reason  'for  the  rule  con- 
tended for  when  the  contract  is  executory  as 
to  both  parties,  but  when  the  Infant  has  per- 
formed his  part  of  the  contract  he  may  have 
specific  performance.  Yerites  v.  Richards, 
153  Pa.  St  646,  26  Atl.  221;  Wat  Spec  Perf. 
H  196, 197, 206, 265,  and  nOtes.  It  is  here  aver^ 
red  that  the  infant  fully  i>erformed  the  con- 


tract on  his  part.  There  is  nothing  In  thi» 
paragraph  to  disclose  that  the  Infant  has 
ever  be«i  dispossessed  of  the  property,  bnt 
no  objection  is  made  to  It  in  this  respect  It 
is  in  any  event  good  for  nominal  damages. 
There  was  no  error,  in  my  judgment  In  over- 
ruling the  demurrer. 

The  majority  opinion,  concedes  the  suffi- 
ciency of  the  second  paragraph.  The  first 
and  second  paragraphs  both  declare  on  the- 
same  transaction,  the  only  difference  being 
that  the  allegations  of  the  second  are  more- 
specific  than  those  of  the  first  Conceding 
that  the  first  paragraph  Is  bad,  and  the  sec- 
ond good,  as  determined  by  the  majority 
opinion,  it  is  clear  that  all  the  evidence  that 
could  have  been  {fiven  under  the  first  para- 
graph necessary  to  support  a  recovery  on  the 
special  contract  and  take  it  out  of  the  stat- 
ute of  frauds  could  have  been  given  under 
the  second.  This  being  true,  it  is  apparent 
that  the  ruling  on  the  first  paragraph,  al- 
though erroneous,  was  not  a  harmful  error, 
or  one  that  should  lead  to  a  reversal.  No  ef- 
fort was  made  to  recover  upon  an  implied 
contract  on  the  trial,  and  not  a  syllable  et 
evidence  was  given  upon  that  theory.  The- 
majority  opinion,  in  holding  this  ruling  to 
be  reversible  oror,  In  my  judgment  flies  In> 
the  Cace  of  the  statutes,  overturns  the  re- 
formed methods  of  procedure  intended  to  be- 
adopted  by  our  Code,  and  resorts  to  a  liarren. 
technicality  which  works  great  Injustice. 
The  statutes  expressly  forbid  an  appellate 
court  to  reverse  a  case  under  the  circomi- 
stances  shown  by  the  record  before  the  court 
The  sections  of  the  statute  are  as  follows:: 
"But  no  objection  taken  by  demurrer  and 
overruled  shall  be  sufficient  to  reverse  the 
judgment  if  It  appear  from  the  whole  record 
that  the  merits  of  the  cause  have  been  falr^ 
ly  determined."  Rev.  St  1894,  i  348  (Rev. 
St  1881,  {  845).  "The  court  must  at  every 
stage  of  the  action  disregard  any  «rror  or 
defect  in  the  pleadings  or  proceedings  which 
does  not  affect  the  substantial  rights  of  the 
adverse  party  and  no  judgment  can  be  re~ 
versed  or  affected  by  reason  of  such  error  or 
defect"  Rev.  St  1894,  {  401  (Rev.  St  1881, 
i  398)<  "No  judgment  shall  be  stayed  or  re- 
versed In  whole  or  in  part  by  the  supreme 
court,  for  any  defect  in  form  variance  or 
Imperfections  contained  in  the  record,  plead- 
ings, process,  entries,  returns  or  other  pro- 
ceedings therein  which  by  law  might  have 
been  amended  by  the  court  below,  but  such 
defects  shall  be  deemed  to  be  amended  in  the 
supreme  court  Nw  shall  any  judgment  b& 
stayed  in  whole  or  In  i>art  where  it  shall 
appear  to  the  court  that  the  merits  of  the 
cause  have  been  fairly  tried  and  determined 
in  the  court  below."  Rev.  St  189i,  {  670 
(Rev.  St  1881,  S  658).  There  may  be  some  oc- 
casion for  holding  It  to  be  reversible  error 
to  overrule  a  demurrer  to  a  I>ad  paragraph 
of  complaint  when  there  are  two  i>aragniphs 
of  complaint  founded  upon  separate  trans- 
actions, or  where  the  proof  under  one  can- 
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not  be  made  under  the  other;  bat  where  the 
same  proof  can  be  made  under  a  good  para- 
graph. It  Is  inconcelyable  how  a  defendant 
eun  be  harmed.  Courts  should  exiBt  for  the 
purpose  of  determining:  controversies  and 
administering  justice,  not  for  the  salce  of 
disciplining  the  parties  and  prolonging  liti- 
gation by  a  resort  to  barren  technicalities, 
and  especially  should  this  be  true  in  the  set- 
tlement of  decedents'  estates. 

The  first  cause  for  a  new  trial  Is  that  the 
court  erred  in  submitting  the  cause  to  the 
Jiuy  for  trial.  The  contention  is  that  the  ac- 
tion 1b  one  for  si>ecifled  performance,  an  equi- 
ty case,  and  triable  by  the  court  without  the 
intervention  of  a  jury.  The  action  is  not  a 
suit  in  equity,  but  is  an  action  at  law  for  dam- 
ages, and  was  properly  triable  by  a  jury. 

The  second  cause  for  a  new  trial  Is  that  the 
verdict  is  not  sustained  by  sufficient  evidence 
and  is  contrary  to  the  law.  It  is  insisted 
with  much  force  and  a  large  array  of  authori- 
ties that  the  evidence  fails  to  establish  such 
a  contract  as  the  courts  will  specifically  en- 
force, or  give  damages  measured  by  the  value 
of  the  thing  agreed  to  be  conveyed  or  willed. 
There  was  some  evidence,  although  meager 
and  unsatisfactory,  as  it  appears  to  us,  that 
tended  to  prove  the  conUact  and  possession 
taken  under  it  It  Is  well  settled  that  spe- 
cific performance  will  not  be  decreed  unless 
the  contract  and  the  fact  that  It  is  not  within 
the  statute  of  frauds  are  established  by  com- 
petent, clear,  and  satisfactory  evidence,  free 
from  doubt  and  suspicion.  This  Is  not  an 
action  for  specific  performance,  but  assuming, 
without  deciding,  that  the  same  rules  apply 
to  it  as  apply  to  actions  for  specific  perform- 
ance, the  argument  of  counsel  is  one  more 
properly  applicable  in  the  trial  court,  or  In 
a  court  having  full  equity  powers,  than  In 
this  court  The  rule  In  this  court  is  that  If 
there  be  any.  evidence  tending  to  supimrt  the 
verdict  or  finding,  or  if  the  evidence  Is  con- 
filcting  on  any  material  question,  this  court 
will  not  weigh  it  or  disturb  a  verdict  founded 
upon  it  This  court  in  an  action  to  remove 
a  trustee,  a  proceeding  peculiarly  within  the 
jurisdiction  of  a  court  of  equity,  by  Gavin, 
J.,  said:  "The  rule  is  thoroughly  established 
that  this  court  cannot  on  appeal  weigh  the 
confiictlng  evidence  to  ascertain  the  real  facts, 
but  that  it  must  take  that  view  of  the  evi- 
dence most  favorable  to  the  appellee,  and  if 
there  be  any  evidence  which  fairly  supports 
the  verdict  or  finding,  then  the  action  of  the 
trial  court  must  be  sustained."  Upon  the  fur- 
ther contention  of  counsel  that  there  was  s 
total  want  of  evidence,  the  court  in  that  case 
said:  "With  this  view,  however,  we  are  un- 
able to  agree.  No  good  purpose  would  be 
subserved  by  going  Into  the  details  of  the  evi- 
dence in  this  case.  It  is  an  unfortunate  one 
in  many  of  its  aspects,  but  keeping  in  mind 
the  narrow  limits  allowed  to  us  as  an  appel- 
late tribunal  for  the  review  of  the  facts,  we 
are  constrained  to  hold  that  there  is  some 
evidence  to  sustain  the  action  of  the  trial 


court  and  Its  determination  of  the  questions 
Involved  must  be  considered  final."  So  in 
this  case,  as  there  was  some  evidence  tend- 
ing to  support  the  verdict,  the  deteimination 
of  the  jury  and  of  the  trial  court  must  be  con- 
sidered final. 

It  Is  next  insisted  that  the  amount  of  the 
recovery  is  too  large.  No  point  Is  made  that 
the  complaint  does  not  show  that  the  ward 
was  not  dispossessed  of  the  property,  and  that 
it  is  good  only  for  nominal  damages.  It  is 
insisted  that  only  the  value  of  the  services 
can  be  recovered.  If  the  complaint  is  suffi- 
cient to  withstand  a  demurrer,  and  the  evi- 
dence should  show  that  the  plaintiff's  ward 
was  deprived  of  the  possession,  the  complaint 
will  in  this  court  be  deemed  amended  so  as 
to  recover  for  the  value  of  the  property.  Rev. 
St  18»1,  {  670  (Rev.  St  1881,  {  658).  A  tem- 
.  porary  suspension  or  surrender  of  the  posses- 
sion taken  under  the  contract  will  not  defeat 
a  specific  performance.  Drum  v.  Stevens, 
supra.  Nor  would  a  forcible  dispossession. 
And  it  must  be  borne  in  mind  that  the  ward 
was  an  Infant  and  that  a  surrender  of  the 
possession  would  be  an  act  not  neoessarlly 
binding  on  him. 

Exceptions  were  taken  to  certain  instruc- 
tions given  to  the  Jury  by  the  court  on  Its 
own  motion.  Appellee's  counsel  insist  that 
the  instructions  are  not  properly  in  the  rec- 
ord. The  record  shows  that  the  instructions 
were  duly  ffied,  "and  are  as  follows,  to-wit" 
Following  this  statement  are  copied  Into  the 
record  a  series  of  instructions,  numbered  from 
1  to  10  consecutively,  which  Instructions  are 
signed  by  the  presiding  judge.  This  we  think 
brings  them  properly  Into  the  record,  and  the 
presumption  is  that  they  were  all  the  instruc- 
tions given  by  the  court  Lower  v.  Franks, 
115  Ind.  334,  17  N.  E.  630. 

Objection  is  taken  to  that  portion  of  instruc- 
tion numbered  3  which  is  in  these  words: 
"As  I  said,  before  you  can  find  for  the  plain- 
tiff, you  must  find  that  he  has  proven  the  ma- 
terial averments  of  his  complaint  by  a  pre- 
ponderance of  the  evidence.  You  must  find 
that  Stone  and  Briscoe  entered  into  a  contract 
as  set  out  in  the  complaint  It  Is  not,  how- 
ever. Incumbent  on  the  plaintiff  to  prove  a 
contract  In  direct  terms,  but  he  must  prove 
such  a  state  of  facts  and  circumstances  as 
from  which  a  contract  can  be  Inferred."  We 
discover  no  valid  objection  to  this  Instruction. 
It  is  equivalent  to  saying  that  a  contract  may 
be  established  by  indirect  or  circumstantial 
evidence.  In  judicial  investigation  facts  are 
often  as  well  established  by  inferences  from 
circumstances  as  from  direct  evidence.  Barr 
v.  Railroad  Co.  and.  App.)  37  N.  E.  814. 

Objection  is  also  made  to  instruction  num- 
bered 6.  It  In  effect  told  the  jury  that  If  it 
found  that  the  contract  was  entered  into  be- 
tween the  deceased  and  the  ward,  and  posses- 
sion of  the  property  taken  under  the  contract, 
the  measure  of  damages  would  be  the  value 
of  the  estate  both  real  and  personal  which 
was  agreed  to  be  conveyed  or  willed.     It  Is 
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Insisted  that  the  InstrucUon  Is  bad  because 
the  measure  of  the  damages  Is  not  limited  to 
the  property  of  which  possession  was  actually 
taken  under  the  contract  The  law  Is  that 
when  the  contract  Is  not  within  the  statute  of 
frauds  the  value  of  the  property  agreed  to  be 
conveyed  Is  the  measure  of  damages.  If  the 
contract  were  in  writing  the  plaintiff  would 
be  entitled  to  recover  the  value  of  the  proper^ 
ty,  although  no  part  of  It  was  ever  taken 
Into  possession.  It  is  not  necessary  to  take 
a  parol  contract  out  of  the  statute  that  all  the 
property  should  be  taken  into  the  possession 
of  the  plaistlff.  Even  if  it  be  conceded  that 
this  Instruction  Is  bad,  it  was  corrected  by  a 
subsequent  instruction  In  which  the  court 
limited  the  recovery  to  the  fair  cash  value  of 
all  the  real  and  personal  property  the  posses- 
sion of  which  had  been  turned  over  to  the 
ward  under  the  contract 

Instruction  nnmttered  5  Is  as  follows:  "The 
law  will  not  compel  the  enforcement  of  a 
parol  or  verbal  contract  disposing  of  his  lands, 
unless  possession  is  taken  under  the  contract 
and  the  purchase  price  paid,  or  a  complete 
performance  of  the  terms  of  the  contract  on 
the  part  of  the  vendee."  In  two  elaborate 
printed  briefs  filed  by  counsel  for  appellant 
no  objection  is  made  to  this  instruction.  It 
was  only  incidentally  alluded  to  by  them  in 
the  oral  argument,  and  no  authority  was  cited 
to  show  tliat  it  is  incorrect  Under  sucA  cir- 
cumstances, if  any  objections  exist  they  should 
be  deemed  waived.  But  this  aside,  we  And 
no  Infirmity  in  the  first  part  of  the  instruc- 
tion. If  it  Is  incorrect  in  any  respect,  it  must 
be  In  the  last  part  or  clause.  It  Is  not  true 
that  a  parol  contract  will  be  enforced  when  the 
vendee  has  made  full  performance  on  his  part. 
The  contract  must  be  taken  out  of  the  statute 
of  frauds  by  possession  taken  under  it.  It  is 
possible  to  BO  construe  the  instruction  that 
the  last  clause  was  Intended  as  explanatory 
of  the  first,  and  that  by  complete  perform- 
ance on  the  part  of  the  vendee  is  meant  the 
payment  of  the  purchase  price  and  taking 
possession  under  the  contract  Assuming, 
without  deciding,  tliat  tlie  instruction  is  In- 
correct, it  does  not  follow  that  it  harmed  the 
appellant  It  must  be  considered  In  connec- 
tion with  all  the  other  instructions  given.  In 
a  subsequent  Instruction  the  court  said  to  the 
Jury  that  the  measure  of  the  damages  under 
the  contract  would  be  the  value  of  the  prop- 
erty the  possession  of  which  was  turned  over 
to  appellee's  ward.  To  say  that  a  parol  con- 
tract for  the  sale  of  lands  may  be  enforced 
upon  complete  performance  on  the  part  of  the 
vendee  may  be  Incorrect  as  an  abstract  propo- 
sition, but  when  the  measure  of  damages  is 
limited  to  the  value  of  property  of  which  pos- 
session was  taken  It  conclusively  appears  that 
the  Jury  was  given  to  understand  that  there 
could  be  no  recovery  unless  possession  was 
taken  under  the  contract  This  instruction, 
when  considered  in  connection  with  all  the 
instructions,  was  not  harmful  to  the  appellant 

There  are  other  causes  for  a  new  trial  dis- 


cussed by  counsel,  but  a  careful  examination 
of  them  convinces  me  that  they  are  not  well 
founded.  I  am  of  the  opinion  that  the  Judg- 
ment should  be  affirmed. 


(13  Ind.  App.  440 
THORNBDRG  v.  BUCK.* 
(Appellate  Court  of  Indiana.     June  14, 1895.) 

AOTION  A0AIH8T  DbOBUBRT'B  BSTATB  —  RBOOVBBI 

ov  Tbust  Fond— Limitations — ^Plaintivf 
AS  Witness — Verdict. 

1.  A  verdict  or  finding  which  contains  facts 
from  which  the  amount  of  damages  may  be  de- 
termined by  mathematical  calculation  is  suffi- 
cient 

2.  The  ruling  on  a  motion  for  a  new  trial  on 
the  ground  of  newly-discovered  evidence  can- 
not be  reviewed  where,  though  all  the  affidavits 
filed  on  such  motion  have  been  copied  into  the 
record,  only  a  portion  of  them  are  made  a  part 
thereof  by  order  of  court  or  bill  of  exceptions. 

3.  A  new  trial  will  not  be  granted  for  new- 
ly-discovered evidence,  unless  it  appears  that 
such  evidence  will  probably  produce  a  different 
result  on  the  second  trinl. 

4.  The  discretion  of  the  trial  court  in  requir- 
ing plaintiff,  in  an  action  against  an  administra- 
tor, to  testify  will  not  be  reviewed  where  it  ap- 
pears that  a  prima  facie  case  had  been  pren- 
ously  establisned  by  the  evidence  of  other  wit- 
nesses. 

5.  Where,  in  an  action  to  recover  a  trust 
fund  from  the  estate  of  a  decedent  the  com- 
plaint avers  that  the  decedent  sold  real  estate 
held  in  trust  for  the  plaintiff,  for  the  sum  of  $1,- 
000,  a  finding  that  the  decedent  received  as  a 
consideration  land  in  the  value  of  $1,000,  in* 
stead  of  money,  will  not  constitute  a  variance. 

6.  Where  one  takes  the  legal  title  of  land, 
for  which  another  pays  the  purchase  money, 
without  any  fraudulent  intent  and  subsequently 
sells  the  same,  agreeing  verbally  to  hold  the  pro- 
ceeds in  trust  a  trust  is  created  in  the  proceeds 
of  the  sale. 

Gavin,  J.,  dissenting. 

Appeal  from  circuit  court,  Marshall  county; 
Cliarles  Kellson,  Special  Judge. 

Action  by  Calesta  A.  Buck  against  Celestlan 
E.  Thornburg,  administrator,  to  recover  a 
trust  fund.  From  a  judgment  for  plaintiff 
defendant  appeals.     Affirmed. 

E.  C.  Martlndale  and  J.  D.  McLuren,  for 
appellant  J.  W.  Parks  and  C.  P.  Drummond, 
for  appellee. 

LOTZ,  J.  The  appellee,  Calesta  A.  Buck, 
filed  a  claim  against  the  estate  of  Harvey 
Thornburg,  deceased.  The  claim  was  disal- 
lowed by  the  administrator,  and  transferred 
to  the  issue  docket  for  trial.  Appellant's  de- 
murrer for  want  of  facts  was  overruled  to  the 
claim  or  complaint,  and  he  then  answered  the 
six-year  statute  of  limitations.  The  cause 
was  tried  by  the  court  which,  at  the  request 
of  appellant,  made  a  special  finding  of  the 
facts  and  stated  conclusions  of  law  thereon. 
The  appellant  excepted  to  the  conclusions  of 
law.  Appellant's  motion  for  a  venire  de  novo 
and  motion  for  a  new  trial  were  also  over- 
ruled. Exceptions  were  taken  to  all  these  ad- 
verse rulings,  and  they  are  each  assigned  as 
error  In  this  court 

In  her  statement  of  claim  or  complaint  th« 


X  Rehearing  denied. 
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nppdiee  avers  that  on  the  24th  day  of  Au- 
gust, 1877,  sbe  was  tbe  wife  of  one  Edgar 
Wilson,  but  was  living  separate  and  apart 
from  him;  that  at  said  time  she  liad  money, 
notes,  and  other  property  in  her  own  right, 
and  that  she  purchased  the  west  half  of  lot 
No.  8  in  Blain's  addition  to  the  city  of  Plym- 
outh, Indiana,  and  paid  therefor  In  cash  the 
sum  of  $S00;  that,  on  acconnt  of  the  tauct 
that  she  and  her  husband  were  living  sepa- 
rate and  apart,  she  believed  it  to  be  necessary 
to  convey  the  said  real  estate  to  some  other 
person  than  herself;  that  the  wife  of  the  de- 
cedent and  tbe  claimant  were  sisters,  and 
that  on  account  of  such  relationship,  and  upon 
his  consenting  to  hold  the  title  to  said  prop- 
erty for  her,  the  real  estate  was  conveyed  to 
said  decedent  to  be  held  by  him  in  trust  for 
her;  that  after  the  purchase  of  said  property 
she  occupied  it  for  a  number  of  years,  when 
she  changed  her  residence  to  the  city  of  Ft. 
Wayne;  that  it  was  afterwards  agreed  that 
the  deceased  should  sell  the  property  for  such 
sum  as  it  was  worth,  and  keep  and  retain  the 
money  derived  therefrom  for  the  use  and 
benefit  of  the  claimant;  that  said  Harvey 
Thomburg  did,  on  the  6th  day  of  October, 
1870,  sell  and  convey  said  real  estate  to  one 
Albert  Bohmer,  at  and  for  the  price  of  $1,000; 
that  said  decedent  had  the  use  and  benefit  of 
said  $1,000  trust  fund  since  the  6tb  day  of 
October,  1879;  that  the  principal  and  interest 
on  said  sum  from  the  date  of  said  last  con- 
veyance Is  Justly  due  and  owing.  It  also  ap- 
pears from  the  averments  that  the  claimant  Is 
now  the  wife  of  one  Buck. 

It  is  urged  against  the  snfflclency  of  the 
complaint  that  the  claim  at  the  most  is  but 
a  naked  legal  obligation,  a  debt,  and  not  a 
trust;  that  it  Is  stale  and  barred  by  the  stat- 
ute of  limitations.  Is  the  obligation  set  forth 
in  the  complaint  the  <»^inaTy  legal  one,  or  Is 
it  one  arising  from  equitable  conditions  and 
considerations?  A  debt  in  the  technical  sense 
is  money  due  or  owing  on  account  of  a  con- 
tract express  or  implied;  while  a  trust,  strict- 
ly speaking,  is  an  obligation  arising  out  of 
a  confidence  reposed  in  a  person  to  whom 
the  legal  title  to  property  is  conveyed  upon 
the  condition  that  he  will  faithfully  apply  It 
according  to  the  direction  and  risks  of  the 
vendor.  Under  the  circumstances  averred, 
tlie  obligation  arising  Is  one  growing  out  of 
a  trust,  and  not  a  mere  legal  one.  The  set- 
tled rule  Is  that  if  the  statute  of  limitations 
contains  exceptions,  and  it  Is  relied  on  as  a 
defense,  it  must  be  specially  pleaded,  unless 
tbe  complaint  clearly  shows  upon  its  face  that 
the  plaintiff  is  barred  notwithstanding  such 
exception.  Potter  v.  Smith,  36  Ind.  231. 
There  are  exceptions  contained  in  our  stat- 
ute. For  aught  that  appears,  the  plaint!  fl( 
may  have  been  under  tbe  legal  disability,  or 
a  nonresident  of  the  state;  and  there  Is  noth- 
ing in  the  complaint  to  show  that  she  is  or 
Is  not  within  any  of  the  exceptions.  But  as 
the  same  question  arises  on  the  exception  to 
the  conclusions  of  hiw  we  will  dispose  of 


It  In  the  order  In  which  tbe  appellant  has 
presented  it.  The  rule  Is  well  settled  that 
the  statute  of  limitations  begins  to  run 
against  a  trust  only  from  the  time  ■when  the 
trust  is  openly  disavowed  by  the  trustee  who 
insists  upon  adverse  rights  and  interests 
which  are  fully  and  unequivocally  brought  to 
the  knowledge  of  the  cestui  que  trust.  Tbe 
appellant  contends  that  the  facts  pleaded  do 
not  establish  a  trust  relationship  between  tbe 
plaintiff  and  the  decedent,  or,  if  they  do,  tbe 
trust  Is  one  concerning  real  estate,  resting  In 
parol  and  Incapable  of  enforcement  under  the 
statute.  Sections  8391,  6631,  Rev.  St  1894 
(sections  2969,  4906,  Rev.  St  1881).  Conced- 
ing that  an  express  trust  In  real  estate  rest- 
ing in  parol,  while  It  is  executory,  may  be 
voidable,  still  it  may  be  enforced  as  a  result- 
ing trust  under  certain  conditions;  as  where 
one  party  pays  the  consideration,  and  by 
agreement  and  without  fraudulent  Intent  the 
conveyance  Is  made  to  another  to  hold  the 
land  In  trust  for  the  party  paying  the  pur- 
chase money.  Section  8398,  Rev.  St  1894 
(section  2976,  Rev.  St.  1881).  Here  It  appears 
that  the  purchase  money  was  i>ald  by  the 
plaintiff,  and  that  by  agreement  the  title  was 
taken  by  the  decedent  In  trust  and  without 
any  fraudulent  intent  But  aside  from  this  It 
furtho^  appears  that  the  real  estate  was  b(M, 
and  that  the  decedent  agreed  to  keep  and  hold 
the  proceeds  for  her  use  and  benefit  Here 
was  a  trust  created  In  the  money  or  personal 
property,  and  it  Is  well  settled  that  a  trust  In 
personalty  may  be  created  by  parol.  Talbott 
V.  Barber  (Ind.  App.)  88  N.  B.  487;  Hohn  v. 
Mohn,  112  Ind.  286,  13  N.  E.  8S9;  Thomas  v. 
Merry,  113  Ind.  83.  15  N.  E.  244;  Parks  v. 
Satterthalte,  132  Ind.  411,  32  N.  B.  82.  It  Is 
further  Insisted  that  In  order  to  create  a  trust 
In  the  proceeds  of  the  sale  there  must  be  a 
consideration  shown  for  the  agreement  to 
hold  the  proceeds  In  trust  This  contention  is 
shadowy,  to  say  the  least  The  decedent  had 
appellee's  money  or  property,  and  this  is  a 
BuflScient  consideration.  There  is  nothing  In 
the  complaint  from  which  It  appears  that  the 
trust  was  ev^  disavowed,  or  that  the  statute 
of  limitations  ever  ran  against  it.  There  was 
no  error  in  overruling  the  demurrer. 

The  next  contention  is  that  the  court  er- 
red in  Its  conclusions  of  law.  There  are 
many  unnecessary  and  evidentiary  matters 
contained  In  the  special  findings,  but,  disre- 
garding all  such,  those  still  remaining  are 
substantially  the  same  as  those  averred. 
The  appellant  insists  that  there  is  a  fatal 
variance  between  tbe  averments  of  the  com 
plaint  and  the  facts  found,  in  this  respect: 
The  complaint  avers  that  the  decedent  sold 
the  real  estate  for  the  sum  of  $1,000,  while 
the  finding  of  the  court  in  relation  thereto 
is  as  follows:  "That  on  the  6th  day  of  Oc- 
tober, 1879,  said  Tbornburg  sold  said  prop- 
erty In  pursuance  of  said  agreement  and 
executed  a  deed  therefor  to  one  Albert 
Bohmer.  receiving  a  consideration  therefor 
In  the  lands  In  the  value  of  $1,000."    Tbe 
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allegation  is  that  the  decedent  received 
money  or  funds,  while  the  proof  Is  that  be 
received  lands.  It  Is  assumed  that  a  trust 
obligation  arising  out  of  money  Is  not  sup- 
ported by  a  finding  that  the  obligation  arose 
out  of  lands;  tliat  there  is  here  a  fatal  vari- 
ance of  failure  of  proof.  In  the  strict  legal 
"cnse  there  Is  a  marlced  difference  between 
1  sale  and  an  exchange  or  barter;  but  in 
common  parlance  the  one  Is  frequently  used 
Tor  the  other.  If  the  effort  were  to  pursue  a 
particular  fund,  or  to  enforce  a  trust  as 
against  specific  property,  the  contention 
vould  have  much  force;  but  the  effort  is  to 
enforce  an  obligation,  and  the  manner  in 
which  It  arises  is  of  secondary  consideration. 
The  strict  rules  of  pleading  and  practice  do 
not  apply  In  claims  against  decedent  estates. 
Neither  nicety  of  averment  nor  nicety  of 
proof  Is  required.  The  statute  requires  that 
only  a  succinct  statement  of  the  nature  and 
amount  of  the  claim  shall  be  filed.  The  pur- 
pose of  the  statute  is  to  facilitate  the  settle- 
ment of  estates  with  as  little  expense  as  pos- 
fiible  to  both  the  estate  and  the  claimant 
It  is  not  contemplated  that  the  claimant 
shall  incur  the  expense  of  employing  profes- 
sional counsel,  and  prepare  his  pleadings 
with  legal  accuracy.  The  rule  that  a  plead- 
ing must  proceed  upon  a  single,  definite 
theory,  the  trial  had  and  judgment  pro- 
Donnced  upon  the  theory  indicated,  has  but 
little  or  no  application  to  claims  against  es- 
tates. This  rule  concerning  theory  should 
not  be  carried  to  ttiat  degree  of  refinement 
«hat  leads  to  absurdity  and  Injustice.  To 
•jompel  a  dalmant  to  conform  to  this  rule 
would  require  him  In  nearly  all  instances  to 
employ  skilled  counsel  in  the  preparation 
■of  his  claim,  and  the  purpose  of  the  stat- 
ute would,  in  a  large  measure,  be  defeat- 
ed. To  this  end  it  has  often  been  held  that 
formal  pleadings  are  not  required.  If  the 
statement  shows  the  nature  and  amount  of 
the  claim  with  sufficient  precision  to  bar  an 
other  action,  and  a  prima  facie  right  to  re- 
<!0ver,  this  is  ail  that  is  required.  Lockwood 
V.  Robblns,  125  Ind.  888,  25  N.  E.  455.  The 
court  before  which  such  claims  are  brought 
for  adjudication  Is  the  ultimate  guardian  of 
■the  Interests  of  the  estates  of  deceased  per- 
sons, and  it  is  given  a  wide  discretion.  When 
it  is  satisfied  that  the  substantial  Interests  of 
the  estate  have  been  preserved  and  protected 
'by  its  judgment  under  the  rules  above  stated, 
this  Is  all  the  law  requires.  In  the  case  of 
-Hileman  v.  Hileman,  86  Ind.  1,  the  claim  or 
complaint  alleged  that  the  Intestate  was  in- 
debted to  the  claimant  for  certain  trust  funds 
which  he  had  and  held,  during  his  life  and 
at  the  time  of  his  death,  for  the  use  and  ben- 
efit of  the  claimant  The  proof  showed  that 
the  deceased  did  not  receive  either  money  or 
funds,  as  charged  in  the  complaint,  but  that 
be  only  took  credits  on  certain  notes  made 
by  himself,  and  owing  to  the  parties  from 
whom  be  should  hare  collected  the  trust 
.funds.    In  speaking  of  whether  or  uot  the 


evidence  failed,  or.  In  other  words,  whether  or 
not  there  was  a  variance,  the  court  made  use 
of  this  language:  "If  the  strict  rules  of 
pleading  were  applicable,  this  position  would 
perhaps  be  maintainable;  but  it  has  been 
held  that  a  formal  complaint  is  not  neces- 
sary In  prosecuting  a  claim  agahist  an  ostate, 
a  Bucdnct  statement  of  the  nature  and 
amount  of  the  claim  being  all  that  the  stat- 
ute requires.  •  •  •  The  complaint  In  this 
instance,  besides  the  bill  of  particulars,  shows 
the  sources  from  which  the  money  was  re- 
ceived by  the  intestate,  and  neither  he  nor  his 
representative  ought  to  be  heard  to  say  It  was 
not  money,  merely  because  it  consisted  of  his 
promises  to  pay  money,  taken  up  instead  of 
the  money  itself.  Having  taken  his  own  notes 
in  lieu  of  the  money  coming  to  his  wife,  and 
having,  presumably,  canceled  or  destroyed 
the  notes  instead  of  holding  them  for  her  use 
or  turning  them  over  to  her  as  he  ought  to 
have  done,  he  may,  without  great  impropriety 
of  averment,  be  charged  as  holding  the 
amount  of  the  notes  in  tnist  for  her."  So 
in  the  case  at  bar,  while  the  averment  is  that 
the  decedent  received  money,  and  the  finding 
is  that  he  received  lands,  in  either  event  there 
is  a  valid  obligation  existing  against  his  es- 
tate, and  there  is  not  such  a  failure  of  proof 
or  variance  as  will  defeat  a  recovery. 

Under  the  assignment  that  the  court  erred 
In  overruling  the  motion  for  a  venire  de  novo, 
it  Is  assumed  In  the  argument  that  the  spe- 
cial findings  fall  to  assess  the  damages  or 
amount  of  recovery.  It  was  found  that  no 
part  of  the  sum  of  |1,000,  or  the  considera- 
tion received  by  the  decedent  for  the  real  es- 
tate, was  i>aid  by  htm  in  his  lifetime  to  the 
plaintiff,  or  to  any  other  iwrson  by  her  or- 
der, and  that  the  same  is  due  and  wholly 
unpaid.  A  mere  finding  for  the  plaintiff  with- 
out any  assessment  of  damages  or  amount  of 
recovery  is  tnsufQcient  to  support  a  judgement. 
Fruits  V.  Elmore,  8  Ind.  App.  278,  34  N.  B. 
829.  The  verdict  or  finding  must  determine 
the  amount  of  the  judgment,  or  find  such 
facts  as  leave  nothing  for  the  court  to  do  ex- 
cept to  make  a  mere  mathematical  calcula- 
tion. Johnson  v.  Bncklen,  9  Ind.  App.  154, 
36  N.  E.  176.  There  are  hi  the  special  find- 
ings enough  facts  from  which  the  court  could 
make  a  mathematical  calculation  and  arrive 
at  the  amount  of  the  judgment  There  was 
no  error  in  overruling  this  motion. 

Under  the  last  assignment  of  error  it  Is  in- 
sisted that  the  court  abused  its  discretion  In 
requiring  the  appellee  to  testify  as  a  witness 
Before  this  was  done,  however,  several  wit- 
nesses had  testified  to  the  material  facts  in  the 
case  sufficient  to  make  a  prima  facie  case.  The 
discretion  of  the  trial  court  will  not  be  re- 
viewed under  such  conditions,  as  was  ex- 
pressly held  by  this  court  in  Talbott  v.  Bar- 
ber, supra. 

Another  cause  for  a  new  trial  was,  based 
upon  the  newly-discovered  evidence.  Affida- 
vits setting  forth  the  newly-discovered  evi- 
dence, and  of  the  diligence  used  by  the  ap- 
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pellant,  were  filed  and  presented  to  the  court 
bdow,  and  brought  into  the  record  by  a  bill 
of  exceptions.  Counter  afladavits,  contradict- 
ing the  newly-discovered  evidence,  and  of  the 
diligence  used,  were  filed  by  the  appellee. 
It  is  settled  that  when  a  motion  for  a  new 
trial  is  based  ui>on  newly-discovered  evidence, 
and  the  motion  is  supported  by  atlidaTits,  coun- 
ter affidavits  may  be  filed,  questioning  the 
exercise  of  diligence  on  the  part  of  the  mov- 
ing party,  and  also  for  the  purpose  of  show- 
ing that  the  alleged  ground  for  a  new  trial 
had  no  exlsteace.  Bank  v.  Gibbons,  7  Ind. 
App.  629,  35  N.  B.  31.  The  counter  affidavits 
are  not  all  brought  into  the  record  by  a  bill 
of  exceptions.  The  record  affirmatively 
shows  that  the  appellee  ffied  the  counter  affi- 
davits of  Barney  Ryder,  Catherine  Ryder, 
and  Calesta  Buck.  The  appellant  moved  the 
court  to  strike  out  a  part  of  the  affidavit  of 
Barney  Ryder,  and  the  whole  and  certain 
parts  of  the  affidavits  of  Catherhie  Ryder 
and  Cales{a  Buck.  This  motion  was  sustain- 
ed, to  which  the  appellee  excepted,  and  the 
motion,  affidavits  stricken  out,  and  parts  of 
affidavits  stricken  out,  and  rulings  of  the 
court  and  exceptions  thereto,  were  ordered 
made  a  part  of  the  record  without  a  bill  of 
exceptions.  The  appellee  then  filed  her  affi- 
davit, again  differing  in  many  material  re- 
spects from  her  former  affidavit  The  appel- 
lant then  moved  the  court  to  strike  out  parts 
of  the  last  affidavit  of  Calesta  Buck,  which 
motion  was  sustained  in  part  and  overruled 
in  part  The  parts  of  the  affidavits  stricken 
out,  and  the  rulings  of  the  court  and  the  mo- 
tion, were  ordered  made  a  part  of  the  record 
without  a  bill  of  exceptions.  The  whole  of 
these  affidavits  is  not  made  a  part  of  the  rec- 
ord, it  is  only  the  parts  stricken  out;  that 
portion  of  the  affidavit  not  stricken  out  Is 
not  properly  a  part  of  the  record,  because  it 
is  neither  presented  by  bill  of  exceptions  nor 
made  so  by  order  of  the  court  The  fact  that 
it  is  copied  into  the  record  does  not  make  It 
a  part  thereof.  An  instrament  of  writing  of 
any  kind  which  is  improperly  in  the  record 
cannot  be  considered  for  any  purpose.  Nor^ 
ton  V.  State.  106  Ind.  163,  6  N.  B.  126; 
Barnes  v.  Jones,  91  Ind.  162;  Colee  v.  State. 
75  Ind.  511.  The  reason  for  this  rule  is  that 
material  portions  may  be  left  out,  or  new 
matters  inserted.  Its  correctness  is  not  cer- 
tified to,  nor  does  it  in  any  manner  receive 
the  sanction  of  the  court 

Upon  the  question  of  newly-discovered  evi- 
dence this  court  cannot  pass,  for  all  the  affi- 
davits and  statements  considered  by  the  coiirt 
below  are  not  properly  before  us.  The  evi- 
dence given  on  all  the  material  points  on  the 
trial  of  the  cause  was  sharply  conflicting.  If 
the  failure  to  get  all  the  affidavits  into  the 
record  be  waived,  and  they  be  considered  as 
they  appear  in  the  record,  we  find  the  same 
sharp  conflict  "It  is  a  firmly-established 
rule  that  a  new  trial  will  not  be  granted  un- 
less the  newly-discovered  evidence  is  such  as 
will  probably  produce  a  different  result  upon 


a  second  trial"    Sullivan  t.  O'Conner,  77 
Ind.  149. 
Judgment  alBrmed. 

GAVIN,  J.,  dissents. 

DAVIS,  J.,  did  not  participate  In  the  cob- 
Bldetatlon  of  this  case. 


MEMOBAITDXTM  DECISIONS. 


AGATE,  Appellant  r.  HOITSB.  Respondent 
(Court  of  Appeals  of  New  York.  April  80, 
18950  Geo.  W.  Blunt  for  appelant  Henry 
W.  Taft  for  respondent  No  opinion.  Judg- 
ment aflSrmed,  with  costs,  on  opimon  below.  80 
N.  Y.  SuH*.  1119.   All  ooncnr. 

BARNEY.  Appellant  v.  MAYOR.  BTO.,  OP 
CITY  OF  NEW  YORK,  Respondent  (Court 
of  Appeals  of  New  York.  April  23,  189IU 
James  A.  Deering,  for  appellant  David  J. 
Dean,  for  respondent  No  opinion.  Order  af- 
firmed, with  costs,  on  opinion  l>elow.  29  N.  Y. 
Supp.  175.    All  concur. 

BEST,  Respondent  v.  ZEH  et  al..  Appellants. 
(Court  of  Appeals  of  New  York.  April  23, 
1895.)  A.  V.  S.  Cochrane,  for  appdlants.  A. 
Frank  B.  Chace,  for  respondent  No  opinion. 
Judgment  affirmed,  with  leave  to  ai^ieliants  to 
withdraw  demurrers  and  answer  over  within 
20  days  on  payment  of  the  costs  of  the  am>eala 
and  of  thp  demurrer,  on  opinion  below.  31  N. 
Y.  Supp.  230.    All  concur. 

BliANSTE'lN,  Respondent  v.  GUINDON  et 
al..  Appellants.  (Court  of  Appeals  of  New  York. 
April  30,  1895.)  Arthur  D.  Williams,  for  ap- 
pellants. G.  Washboume  Smith,  for  respond- 
ent No  opinion.  Judgment  affirmed,  with 
costs.    All  concur.    See  31  N.  Y.  Sui^  6S9. 

DAVIBS,  Aroellant.  v.  PBLHAM  HOD  EL- 
EVATING CO.,  Respondent  (Court  of  Ap- 
peals of  New  York.  April  23,  1805.)  L  New- 
ton Williams,  for  appelant  Geo.  S.  Coleman, 
for  respondent  No  opinion.  Judgment  affirm- 
ed, with  costs.  All  concur.  See  30  N.  T.  Soop. 
1130. 


DUEKB.  Appellant  t.  TENTH  &  TWBN- 
TY-THIRD  STREET  FERRY  CO.,  Respond- 
ent (Court  of  Appeals  of  New  York.  April  9, 
1895.)  A.  H.  DaUey,  for  appellant  Wm.  A. 
Jenner,  for  respondent  No  opinion.  Judgment 
affirmed,  with  costs.  All  concur.  See  29  N.  Y. 
Supp.  739. 


DTTNTZ,  Respondent;  t.  HORTON  et  al.,  Ap- 
pellants. (Court  of  Appeals  of  New  York. 
April  30.  1895.)  E.  C.  Aiken,  for  appellants. 
Frank  C.  Gushing,  for  respondent.  No  opinion. 
Judgment  affirmed,  on  opinion  below  (31  N.  Y. 
Sum>.  742),  with  costs.  All  concur,  except 
HAIGHT.  J.,  not  sitting. 

EARLE,  Rei^wndent  v.  ROBINSON  et  al.» 

Appellants,    (Court  of  Appeals  of  New  York. 
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April  9,  1895.)  Geo.  M.  Plnnej,  Jr.,  for  ap- 
Ddlants.  A.  J.  Dlttenboefer,  for  respondeht. 
No  opinion.  Appeal  diamigsed,  with  costs.  All 
cwcur.    See  32  N.  Y.  Supp.  730. 


In  re  EDWARDS'  ESTATE.  (Court  of  Ap- 
peals of  New  Yoi^.  May  3.  1806.)  John  H. 
Corwin,  for  appellant  Emmet  R.  Olcott,  for 
respondent.  No  opinion.  Order  affirmed,  with 
costs.    AU  concur.    See  32  N.  Y.  Snpp.  901. 


FINLEY,  Aroeltant.  v.  HUDSON  ELEC- 
TRIC RY.  CO.,  Keroondent  (Court  of  Appeals 
of  New  York.  April  SO,  180S.)  J.  Rider  Cady, 
for  appellant  L.  F.  Longley,  for  respondent 
No  opinion.  Judgment  afimrmed,  on  opinion  be- 
low, with  coats.  All  concur.  See  19  N.  Y. 
Supp.  621. 


GERRY.  Reqwndent,  r.  LIDDLE,  Appellant 
(Court  of  Appeals  of  New  York.  April  9, 1805.) 
Bama  Johnson,  for  appellant  Q.  W.  Yoamana, 
for  respondmt  No  opinion.  Appeal  dismiased, 
on  the  gmaaA  the  order  is  not  final,  with  coeta. 
AU  concur.    See  31  N.  Y.  Supp.  58. 

GOMEZ  et  aL,  Appellants,  ▼.  GOMEZ  et  al.. 
Respondents.  (Court  of  Appeals  of  New  York. 
April  16,  1H85.)  No  opinion.  Motion  to  ad- 
vance granted,  without  costs,  and  cause  reserved 
for  argumoit  upon  the  first  day  of  the  next  ses- 
sion of  thte  court    See  SI  N.  Y.  Supp.  1127. 


In  re  HABBECK  et  aL  (Court  of  Appeals  of 
New  York.  April  9.  1805.)  J.  Treadwell  Rich- 
ards, for  appellants.  Samuel  S.  Thomas,  for  re- 
spondent No  opinion.  Judgment  affirmed, 
with  costa.  All  concur.  See  30  N.  Y.  Supp. 
621. 


HARBECK,  Aweilant,  ▼.  PUPIN  et  al..  Re- 
spondents. (Court  of  Appeals  of  New  York. 
April  28,  1895.)  No  opinion.  Motion  for  re- 
an?nment   denied,   with   costs.    See  88  N.   B. 


HARMON,  Respondent  ▼.  NEW  YORK 
CENT.  &  H.  R.  R.  Co..  AppeUant  (Court  of 
Appeals  of  New  York.  April  9.  1896.)  J.  W. 
Dnnwell,  for  appellant.  W.  B.  Hut^tt,  tar  !«• 
spondent  No  opinion.  Judgment  affinned, 
with  costs.  All  concur,  exceot  FINCH  and 
HAIGHT.  JJ..  not  Bitting.    See  29  N.  Y.  Sui^ 


HARMON,  Respondent  t.  NEW  YORK 
CENT.  &  H.  R.  R.  CO.,  Appellant  (Court  of 
Appeals  of  New  York.  April  9.  1895.)  J.  W. 
Dunwell,  for  appellant  W.  E.  Hugbitt,  for 
respondent  No  oiKnion.  Judgment  afBrmed, 
with  costs.  All  concur,  except  FINCH  and 
HAIGHT.  JJ..  not  sitting.  See  29  N.  Y.  Supp. 
1141. 


HAUPTMANN  et  al.,  Respmidente,  t.  FIRST 
NAT.  BANK  OF  BROOKLYN.  AnpeUant 
((Jonrt  of  Appeals  of  New  York.  May  &  1895.) 
.Toseph  A.  Burr.  Jr.,  for  appellant  €>eo.  H. 
Fettit,  for  respondents.  No  opinion.  Judnnent 
affirmed,  with  costs.  All  concur.  See  81  N.  Y. 
Supp.  381. 


HAWKE,  Appellant,  ▼.  HAWKB  et  al..  Re- 
spondents.   (Court  of  Appeals  of  New    York. 


Anril  3(X  1896.)  John  Fdey,  J.  W.  Houghton, 
and  J.  a.  L'Amoreaux,  for  appellant  John  L. 
Henning  and  Charles  E.  Patterson,  for  re- 
spondents. No  opinion.  Judgment  affinned, 
with  costs.  All  concur.  See  31  N.  Y.  Supp. 
968. 


In  re  HODGMAN'S  ESTATE.  (Court  of 
Appeals  of  New  York.  April  9,  1895.)  Edgar 
Hull,  for  appellant  Chaa.  S.  Foote,  for  re- 
spondent No  opinion.  Appeal  dismissed,  with 
costs.    All  concur.    See  31  N.  Y.  Supp.  263. 


JORGENSEN,  AopeUant  ▼.  SQUIRES  et 
al.,  Resinndents.  (Court  of  Appeals  of  New 
York.  April  16,  1885.)  No  opinion.  Motion 
for  reareument  denied,  without  costs.  See  39 
N.  B.  373. 


KITTEL,  Appellant,  ▼.  STUBVE,  Respond- 
ent. (Court  of  Appeals  of  New  York.  May  51, 
1805.)  John  A.  Straley,  for  appellant  Fredk. 
H.  Hlnrichs,  for  respondent.  No  opinion.  Or- 
der affirmed,  with  costs.  All  concur.  See  32 
N.  Y.  Supp.  272. 


In  re  LANDTS  WILL.  (Court  of  Appeals 
of  New  York.  April  16, 1895.)  No  opinion.  Mo- 
tion to  amend  return  granted,  on  payment  of 
$50  costs  within  20  days. 

LICK,  Respondent,  t.  TOWN  OF  MORA- 
VIA, iippellant  (Court  of  Appeals  of  New 
York.  May  3,  1805.)  J.  A.  Wright,  for  appel- 
lant H.  Greenfield,  for  renwndent  No  opin- 
ion. Judgment  affirmed,  with  costs  and  10  per 
cent  damages,  under  section  3251  of  the  Code. 
All  concur,  except  HAIGHT,  J,,  not  sitting. 
See25N.Y.  Supp.  1132, 

LOWRY,  Appellant,  t.  WOOLSBY,  Respond- 
ent. (Court  of  Appeals  of  New  York.  May  3, 
1895.)  Alex.  Thain,  for  aiq>ellant  W.  W.  Cul- 
ver, for  respondent  No  opinion.  Judgment  af- 
firmed, on  opinion  below  (31  N.  Y.  Supp.  1101), 
with  costs.    All  concur. 


LYTHGOB,  Respondent  v.  LYTHGOB  et 
al..  Appellants.  (Court  of  Appeals  of  New  York. 
April  9,  1895.)  EMward  S.  Peck,  for  appellants. 
A.  J.  Skinner  .and  L.  A.  Gould,  for  respondent. 
No  opinion.  Judgment  affirmed,  with  costs.  All 
concur.    See  26  N.  Y.  Supp.  1063. 


McANDREWS,  Respondent,  v.  LAKE 
SHORE  &  M.  S.  RY.  CO.,  Appellant  (Court 
of  Appeals  of  New  York.  May  3.  1895.)  Chas. 
A.  Pooley,  for  appellant  Geo.  E.  Towne.  for 
respondent  No  opinion.  Appeal  dismissed, 
with  costs,  on  Farmers'  Loan  &  Trust  Co.  v. 
Bankers'  &  Merchants'  Tel.  Co.,  109  N.  Y.  342, 
16  N.  B.  539.  All  concur,  except  HAIGHT, 
J.,  not  sitting.    See  27  N.  Y.  Supp.  1119. 

McBRIDE,  Respondent,  t.  CHAMBER- 
LAIN et  al..  Appellants.  (CJonrt  of  Appeals  of 
New  York.  Apnl  9,  1895.)  John  Gillette,  for 
appellants.  Henry  M.  Field,  for  respondent 
No  opinion.  Judgment  affirmed,  with  costs.  All 
concur,  except  HAIGHT,  J.,  not  sitting.  See 
25  N.  Y.  Supp.  1135,  and  26  N.  Y.  Supp.  94. 

McCLURE,  Respondent,  t.  LEVY,  Appellant. 
(Court  of  Appeals  of  New  York.  April  16, 
1895.)  No  opinion.  Motion  to  open  default 
Ordered,  that  the  clerk  of  the  supreme  court  of 
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the  First  ^ndicial  department  return  the  remit- 
titur herein,  and  upon  its  return  this  motion  is 
granted,  and  the  cause  restored  to  calendar,  on 
payment  within  10  dfi-ye  of  $50  costs. 


MARTINBAU,  Respondent,  t.  ROCHES- 
TER RY.  CO..  Appellant.  (Court  of  Appeals  of 
New  York.  May  S,  1895.)  Chas.  J.  Busell,  for 
appellant.  Thos.  Kaines,  for  respondent.  No 
opinion.  Judgment  affirmed,  on  opinion  below 
(30  N.  Y.  Supp.  778),  with  costs.  All  concur, 
except  HAIGHX,  J.,  not  sitting. 


MILLER,  Respondent,  t.  NEW  YORK 
CENT.  &  H.  R.  R.  CO.,  Appellant.  (Court  of 
Appeals  of  New  York.  April  30,  1895.)  O.  D. 
Prescott,  for  appellant  Myron  Gr.  Bronner,  for 
respondent.  No  opinion.  Judgment  affirmed, 
with  costs.  All  concur,  except  FINCH,  J.,  not 
sitting,  and  GRAY,  J.,  not  voting.  See  31  N. 
Y.  Snpp.  317. 


MONTIGNANI  ▼.  BLADE  et  al.  (Court  of 
Appeals  of  New  York.  April  23,  1895.)  No 
opinion.  Motion  to  amend  remittitur  denied, 
with  costs.    See  39  N.  E.  719. 


PALMER, Respondent,?. CITY  OF  BROOK- 
LYN, Amiellant.  (Court  of  Appeals  of  New 
York.  May  8,  1895.)  H.  O.  Wood,  for  appel- 
lant. John  P.  Adams,  for  respondent.  No 
opinion.  Order  affirmed,  with  costs.  All  con- 
cur.   See  32  N.  Y.  Supp.  739. 


In  re  PEA8LBB.  (Court  of  Appeals  of  New 
York.  May  S,  1895.)  Robert  Hunter  McGrath, 
Jr.,  for  appellants.  C.  N.  Boree,  Jr.,  for  re- 
spondent. No  opinion.  Order  affirmed,  with 
costs,  on  opinion  below.  See  30  N.  Y.  Snpp. 
102a    All  concur. 

PEOPLE,  Respondent,  t.  HOBNETT,  Appel- 
lant. (Court  of  Appeals  of  New  York.  May  8, 
1895.)  W.  E.  Kfsselburgh,  Jr.,  for  appellant 
Chas.  H.  Brown,  for  the  People.  No  opinion. 
Judgment  affirmed,  on  opinion  below.  See  30  N. 
Y,  Supp.  735.  All  concur,  except  HAIGHT,  J., 
not  sitting. 


PEOPLE)  ex  rel.  BIRD,  Appellant  t.  BAR- 
BER et  al..  Commissioners,  Respondents.  (Court 
of  Appeals  of  New  York.  April  30,  1895.)  Ten 
Eyck  &  Remington,  for  the  motion.  D.  J. 
Dean,  opposed.  No  opinion.  Motion  for  rear- 
gument  denied;   $10  costs.    See  39  N.  E.  1065. 


PEOPLE  ex  rel.  DINSMORB  v.  GILROY. 
Mayor,  etc.  (two  cases).  (Court  of  Appeals  of 
New  York.  April  16.  1895.)  No  opinion.  Mo- 
tion for  reargument  denied,  with  costs.  See  40 
N.  E.  164. 


PEOPLE  ex  rel.  NEW  YORK  &  E.  TEL. 
CO.,  Respondent  t.  PLYMPTON  et  al..  Com- 
missioners, Appellants.  ((Tourt  of  Appeals  of 
New  York.  April  9,  1895.)  Wm.  B.  Horn- 
blower,  for  appellants.  E.  H.  Benn,  for  re- 
spondent. No  opinion.  Order  aifirmed,  with 
costs.     All  concur.     See  32  N.  Y.  Supp.  1148. 


PEOPLE  ex  rel.  ONONDAGA  COUNTY 
SAV.  BANK,  Appellant,  v.  BUTLER,  Respond- 
ent. (Court  of  Appeals  of  New  York.  April 
16.  1895.)  No  opinion.  Motion  to  advance 
granted. 


POWERS,  Remoadent,  T.  PRUDENTIAL 
INS.  CO.  OF  AMERICA,  Appellant  (Court  of 
Appeals  of  New  York.  April  16,  1895J  Thom- 
as F.  Magner,  for  appellant.  Chas.  J.  Patter- 
son, for  respondent.  No  opinion.  Judgment 
affirmed,  with  costs.  All  concur,  except  GRAY, 
J.,  not  voting.     See  31  N.  Y.  Supp.  626. 


PRENTISS,  Appellant,  v.  BOWDEN"  Re- 
spondent (Court  of  Appeals  of  New  York. 
April  23,  1895.)  No  opinion.  Motion  to  amend 
remittitur  denied,  without  costs.  See  40  N.  B. 
13. 


SCOTT,  Appeltent,  y.  CALLADINB,  Re- 
spondent (Court  of  Appeals  of  New  York. 
April  9,  1895.)  August  Becker,  for  appellant. 
Patrick  P.  King,  for  respondent.  No  opinion. 
Judgment  affirmed,  on  opinion  below  (29  N.  Y. 
Supp.  690),  with  costs.  All  concur,  excq>t 
HAIGHT.  J.,  not  dtting. 


SISCO,  Respondent  ▼.  IjBHIGH  &  H.  R. 
JLY.  CO.,  Appellant  (Court  of  Aroeals  of  New 
York.  Aprfl  16,  1896.)  John  W.  Lyon,  for 
appellant  Isaac  H.  Maynard  and  John  J.  Beat- 
tie,  for  respondent  No  opinion.  Motion  to 
amend  remittitur  granted.     See  39  N.  E.  958. 


SKELTON,  Respondent,  v.  LARKIN,  Appel- 
lant (Court  of  Appeals  of  New  York.  April 
30,  1895.)  A.  T.  Clearwater,  for  appellant 
David  M.  De  Witt,  for  respondent.  No  opinion. 
Judgment  affirmed,  on  opinion  below  (81  N.  Y. 
Supp.  234),  with  costs.     All  concur. 


SMITH  et  ala  Plaintifts.  ▼.  MAYOR,  ETC., 
OF  CITY  OF  NEW  YORK,  Defendants. 
(Court  of  Appeals  of  New  York.  April  9. 1895.) 
John  F.  Kavanagh,  for  plaintiffs.  Greo.  L. 
Sterling,  for  defendants.  No  opiuion.  Judg- 
ment affirmed,  with  costs.  All  concur.  See  31 
N.  Y.  Supp.  783. 


SOLDIERS'  ORPHANS'  HOME  OF  ST. 
LOUIS,  Appellant  v.  SAGE  et  al..  Respond- 
ents. (Court  of  AK>eals  of  New  York,  luy  8, 
1895.)  Joseph  H.  Choate,  for  appellant.  Wins- 
low  S.  Pierce,  for  respondents.  No  opinion. 
Order  affirmed,  with  costs,  on  opinion  below. 
83  N.  Y.  SvH).  549.     All  concnr. 


STEVEN,  Respondent  t.  LORD,  Appellant. 
(Court  of  Appeals  of  New  York.  April  28, 
1895.)  No  opinion.  Motion  to  advance  grant- 
ed.    See  32  K.  Y.  Supp.  309. 


SYKES  etal..  Respondents.  V.  SILVER  LAKE 
ICE  CO.,  Appellant  (CSourt  of  Appeals  of  New 
York.  April  23,  18050  Forsyth  Bros.,  for  ap- 
pellant Walter  S.  Hubbell,  for  respondents. 
No  opinion.  Jndement  affirmed,  with  costs.  All 
concur,  except  HAIGHT,  J.,  not  sitting.  See 
29  N.  Y.  Supp.  1150. 


THOLEN,  Respondent,  v.  BROOKLYN 
CITY  R.  Cto.,  Appellant  ((>)urt  of  Appeals 
of  New  York.  April  9,  1895).  Albert  C.  Ten- 
nant,  for  appellant.  Tnos.  E.  Pearsall,  for  re- 
spondent No  opinion.  Judgment  affirmed,  with 
costs.  All  concur,  except  GRAY,  J.,  not  sit- 
ting.    See  30  N.  Y.  Supp.  1085. 

TIMONY,  Respondent,  v.  BROOKLYN  CITY 
&  N.  R.  CO.,  Appellant.  (Court  of  Appeals  of 
of  New  York.  April  9,  1895.)  Albert  C.  Ten- 
nant,   for  appelant     Cbaa.  j.   Patterson,   for 
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wiUi  oortB. 
1071. 


N*    oplDlon. 
AJl  ooncor. 


Tndtrment    affirmed, 
8m  80  N.  Z.  Sam- 


TOOH,  Appellant,  t.  TOOH  et  «!.,  Respond- 
ents. (Court  of  Appeals  of  New  Tork.  April 
30,  1896.)  M.  L.  Townsend,  for  appellant.  Ed- 
ward G.  Stone  and  Treadwell  dereland,  for  re- 
spondents. Judgment  affirmed,  withont  costs 
to  either  party.  All  concur,  except  GRAY,  J., 
not  TOtlng.     See  30  N.  Y.  Sapp.  1003. 

TOCH.  Respondent,  ▼.  TOCH  et  al.,  Appel- 
lants. (Conrt  of  Appeals  of  Mew  York.  April 
80,  1886.)  Bdward  C.  Stone  and  Treadwell 
Olereland,  for  appellants.  Louis  Wertheimer 
and  M.  I*  Townsend,  tor  respondent  Mo  opin- 
ion. Judgment  affirmed,  withont  costs  to  ei- 
ther party.  All  concur,  except  QRAY,  J.,  not 
voting.    See  80  N.  Y.  Snpp.  1008. 


WHEELER,  Respondent,  t.  WATBRTOWN 
ST.  RY.  OO.,  Aiq)ellant.  (Court  of  Appeals  of 
Mew  York.  April  0.  1886.)  D.  O.  Griffin,  for 
appellant  Cbas.  W.  Thompson,  for  respond- 
ent No  opinion.  Judgment  affirmed,  with 
costs.    All  concur.    See  28  N.  Y.  Supp.  1124 


WILLDTGQ,  Respondent  y.  CITY  OF 
BROOKLYN,  Appellant.  (Court  of  Appeals  of 
New  York.  April  9,  1895.)  B.  B.  Bamum.  for 
appellant  Arthur  H.  Smith,  for  rei(wndent 
Mo  opinion.  Judgment  affirmed,  on  opinion  be- 
low (30  N.  Y.  Snna  75),  with  costs.  All  con- 
cur, excqtt  PBCKHAm,  J.,  not  voting. 

WILSON,  Respondent,  t.  HAWKE  et  al., 
AppellnntB.  (Court  of  Appeals  of  New  York. 
April  80,  1886.)  John  Foley,  J.  W.  Houichton, 
and  J.  S.  L'Amoreaux,  for  appdlants.  John  L. 
Henning  and  Charles  E.  Patterson,  for  respond- 
ent No  opinion.  Judgment  affirmed,  with 
costs.    AH  concur.    See  31  N.  Y.  Supp.  968. 


(155  in.  5»2) 

BBAVAM  T.  WENT  et  aLr 
<Snpreme  Court  of  Dlinois.    Jan.  15,  1895.)  • 
Dssoairr  ahd  Distribution— Alibvs. 
Tlie  interposition  of  an  alien  ancestor  be- 
tween an  intestate  and  a  collateral  relative  daim- 
'ing  to  inherit  from  the  intestate  through  such  an- 
cestor bars  the  collateral  relation's  claim  to  in- 
herit, even  though  be  Is  a  citizen.    Craig  and 
Baker,  JJ.,  dissenting. 

Appeal  from  superior  court,  Cook  county; 
W.  G.  Bwlng,  Judge. 

BUI  by  James  Beavan  against  Sarah  Went 
and  others.  Defendants  obtained  a  decree. 
Complainant  appeals.   Affirmed. 

Prentiss,  Montgomery  St,  Hall,  for  appel- 
lant Oratty  Bros.,  Jarvla  &  Cleveland,  J. 
Warren  Pease,  and  Flower,  Smith  &  Mu>- 
grave,  for  appellees. 

BAILBY,  3.  This  was  a  bill  In  chancery, 
brought  by  James  Beavan  against  Sarah 
Went,  Susanna  Went,  Jane  Holland,  Eliza- 
beth Yamold,  Francis  Barnes,  Charlotte 
BlUzabetb  Baylls,  Susan  Baylls,  and  the  im- 

1  Reported  by  Louis  Bolsot,  Jr.,  Bsq.,  of  ths 
OUcago  bar. 
•  Rehearing  denied  June  IS,  iB06, 


known  heirs  of  wnuam  Went,  deceased,  t«a 
partition.  Sarah  Went  and  several  of  the 
other  defendants  appeared,  and  filed  a  gen- 
eral demurrer  to  the  bill,  which  being  sus- 
tained, and  the  complainant  electing  to  abide 
by  his  bill,  a  decree  was  entered  dismissing 
the  bill  for  want  of  equity,  at  his  costs,  and 
he  has  now  appealed  to  this  court 

The  bill  alleges:  That  the  complainant  is  a 
resident  of  the  state  of  Ohio,  and  a  natural- 
ized citizen  of  the  United  States.  That  Wil- 
liam Went,  late  of  Chicago,  departed  this 
life  August  10, 1892,  being  then  aelsed  in  fee 
of  certain  lands  in  Cook  county,  which  the 
bill  seeks  to  have  partitioned,  and  leaving  a 
last  will  and  testament,  as  follows:  "Chi- 
cago^ Blarch  19,  1892.  Know  all  men  by 
these  presents:  That  I,  William  Went  be- 
ing sound  in  mind  and  weak  in  body,  do  this 
day  make  this  instrument  Bom  in  Pres- 
tlgne,  Radnorshire,  England,  in  the  year  A. 
D.  1S28,  on  the  28th  day  of  July,  at  present  a 
citizen  of  the  United  States  of  America.  I 
will  and  bequeath  all  real  and  personal  prop- 
erty to  my  wlfe^  Sarah  Lewis,  nte  Went,  in 
trust  tor  my  snrvlTlng  sisters  and  their  law- 
ful descendants.  William  Went"  That  the 
foregoing  will  was  duly  attested  by  wifr' 
nesses,  and  was  admitted  to  probate  by  the 
probate .  conrt  of  Cook  county  August  16, 
1892.  That  the  testator  left  no  issue  or  de- 
scendants of  issue,  but  left,  him  surviving, 
Sarah  Went,  his  widow,  Susanna  Went  Jane 
Holland,  Elizabeth  Yamold.  and  Francis 
Barnes,  his  sisters,  and  Charlotte  Elizabeth 
Baylls  and  Susan  Baylls,  the  daughters  of  his 
deceased  sister,  Charlotte  Baylls;  and  that 
they  and  the  complainant  are  the  only  next  of 
kin  and  heirs  at  law  of  the  testator.  That 
the  complainant  is  the  son  and  only  issue  of 
William  Beavan  and  Jane  Beavan.  That  his 
father  was  the  only  issue  of  William  Beavan 
and  Jane  Beavan,  the  last-named  Jane  Bea- 
van being  the  only  sister  of  William  Went, 
the  father  of  the  testator,  said  William  Went 
haying  no  brothers.  That  William  Beavan  and 
Jane  Beavan.  the  complainant's  father  and 
mother.  William  Beavan  and  Jane  Beavan, 
his  grandfather  and  grandmother,  and  Wil- 
liam Went  and  Charlotte,  his  wife,  the  fa- 
ther and  mother  of  the  testator,  were  all  de- 
ceased prior  to  the  death  of  the  testator. 
The  bill  admits  that  the  complainant's  fa- 
ther and  mother,  his  grandfather  and  grand- 
mother, the  grandmother  being  the  sister  of 
the  testator's  father,  and  through  whom  he 
traces  his  relationship  to  the  testator,  are  all 
nonresident  aliens.  The  bill  further  alleges 
that  the  four  sisters  and  the  two  nieces  of 
the  testator  above  mentioned  were  at  the 
time  of  the  testator's  death,  and  still  are^ 
nonresident  aliens;  they  all  being  citizens  and 
residents  of  the  kingdom  of  Great  Britain, 
and  were  and  are,  under  the  laws  of  this 
state,  incapable  of  acquiring  title  or  taking 
or  holding  lands  or  real  estate  in  this  state, 
by  devise,  purchase,  or  otherwise;  also,  that 
Sarah  Went^  the  testator's  widow,  <m  tba 
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18th  day  of  August  1892,  filed  her  renuncia- 
tion of  her  rights  under  the  will,  and  on  the 
nth  day  of  January,  1893,  filed  her  election 
to  take  her  share  In  the  estate  of  her  deceas- 
ed husband,  as  provided  by  law.  The  bill 
claims  that,  by  reason  of  the  premises,  Sarah 
Went  and  the  complainant  became  each  seis- 
ed of  an  undivided  one-half  Interest  In  the 
premises  In  question,  as  tenants  in  common, 
and  seeks  to  liave  them  partitioned  accord- 
ingly. 

The  first,  and  we  think  the  only  question 
presented  by  the  appeal,  is  whether  any  in- 
terest in  the  real  estate  of  William  Went,  the 
testator,  has  descended  to  and  become  vest- 
ed in  the  complainant  No  cross  bill  having 
been  filed  by  either  the  widow  or  sisters  of 
Went  no  question  arises  as  to  their  rights  as 
between  themselves,  unless  a  codsideiation 
of  their  rights  becomes  necessary  to  a  deter- 
mlnatiOD  of  those  of  the  complainant.  Even 
then,  if  It  be  admitted,  as  the  complainant 
contends,  that '  the  beneficiaries  under  the 
will,  being  nonresident  aliens,  were  incapable 
of  taking  any  interest  in  real  estate  by  devise, 
and  that  the  will  therefore  is  void,  thus  ren- 
dering the  estate  of  Went  intestate,— ques- 
tions about  which  we  now  desire  to  express 
no  opinion, — does  it  follow  that  any  Interest 
in  the  estate  descended  to  the  complainant? 
It  is,  to  say  the  least  doubtful  whether,  un- 
der our  statute  of  descents,  the  complainant, 
so  long  as  the  deceased  left  a  widow,  be- 
came entitled  to  Inherit  any  portion  of  his  es- 
tate as  next  of  kin.  The  complainant  was  a 
second  cousin  of  the  deceased,  being  a  son 
of  his  first  cousin.  The  only  provision  of  the 
statute  which  in  express  terms  provides  for 
the  descent  of  real  estate  to  the  next  of  kin, 
other  than  children  and  their  descendants, 
brothers  and  sisters  and  surviving  parents, 
and  their  descendants,  and  the  widow  and 
surviving  husband,  is  the  fifth  clause  of  sec- 
tion 1  of  chapter  39  of  the  Revised  Statutes, 
and  that  provides  merely  that  the  estate  shall 
descend  in  equal  parts  to  the  next  of  kin,  "if 
there  is  no  child  of  the  Intestate  or  descend- 
ant of  such  child,  and  no  parent  brother  or 
sister,  or  descendant  of  such  parent,  brother 
or  sister,  and  no  widow  or  surviving  hus- 
band." And  it  is  difficult  to  see  how  the  com- 
plainant can  inherit  under  this  clause  so  long 
as  the  intestate  left  a  widow  surviving  him. 

Looking  at  the  enthre  section,  it  will  be 
seen  that  the  first  clause  provided  that  in- 
testate estates  shall  descend  to  the  chil- 
dren of  the  intestate  and  their  descendants. 
By  the  second  clause  it  Is  provided  that 
where  there  ia  no  child  of  the  intestate  or 
descendant  of  such  child,  and  no  widow  or 
surviving  husband,  it  shall  descend  in  equal 
parts  to  the  parents,  brothers,  and  sisters  of 
the  intestate  and  their  descendants.  The 
third  clause  provided  that  where  there  is 
a  widow  or  surviving  husband,  and  no  child 
or  children  or  descendants  of  a  child  or  chil- 
dren, one-half  of  the  real  estate  and  all  the 
personal  estate,  after  the  payment  of  debts. 


Shan  descend  to  the  widow  or  surviving  hus- 
band; the  other  half  to  descend  as  in  other 
cases  where  there  is  no  child  or  children,  or 
descendants  of  a  child  or  cbildroi.  The 
fourth  clause  relates  solely  to  personal 
estate,  and  the  fifth  clause,  as  we  have  al- 
ready seen,  provides  that  "if  there  is  no 
child  of  the  intestate  or  descendant  of  such 
child,  and  no  parent  brother  or  sister,  or  de- 
scendant of  such  parent  brother  or  sister,  and 
no  widow  or  surviving  husband,  then  such 
estate  shall  descend  in  equal  parts  to  the 
next  of  kin  to  the  intestate  in  equal  degree 
(computing  by  the  rules  of  the  civil  law),  and 
there  shall  be  no  representalon  among  col- 
laterals, except  with  the  descendants  of 
brothers  and  sisters  of  the  intestate."  The 
sixth  clause  provides  that  "If  any  intestate 
leaves  a  widow  or  surviving  husband,  and 
no  kindred,  his  or  her  estate  shall  descend 
to  such  widow  or  surviving  husband";  and 
the  seventh  clause  provides  that,  if  the  In- 
testate leaves  no  kindred  and  no  widow  or 
husband,  his  or  her  estate  shall  escheat  to 
the  county.  But  it  is  claimed  that  the  right 
of  the  complainant  to  inherit  in  this  case  may 
be  made  out  from  the  third  clause,  which 
provides  that  the  half  of  the  estate  not 
given  by  tliat  clause  to  the  widow  or  sur- 
viving husband  sliall  descend  as  in  other 
cases  where  there  is  no  child  or  children,  or 
descendants  of  a  child  or  children.  But  the 
only  clause  which  directs  the  course  of  de- 
scent where  there  is  no  child  or  children, 
or  descendants  of  a  child  or  children.  Is  the 
second;  and  it  is  there  provided  that  in  such 
case  the  estate  shall  descend  to  the  parents, 
brothers,  and  sisters,  and  their  descendants, 
and  no  mention  whatever  is  made  of  col- 
laterals. The  only  clause  which  appeai-s  to 
give  any  right  of  Inheritance  to  collaterals, 
as  we  have  already  said,  is  the  fifth;  and  it 
is  there  given  to  them  only  where  there  Is 
no  survivor  of  any  of  the  classes  there  nam- 
ed, a  widow  and  surviving  husband  being  of 
the  number;  and,  there  being  here  a  surviv- 
ing widow,  it  is  dUHcult  to  see  how,  under 
that  or  either  of  the  other  clauses  of  the  sec- 
tion, the  complainant  is  entitled  to  inherit 

But  without  expressing  any  decided  opin- 
ion upon  this  question,  we  prefer  to  place  our 
decision  on  another  ground,  and  that  is  that 
the  complainant  must  trace  his  kinship  to  the 
deceased  through  several  nonresident  aliens, 
who,  if  themselves  living,  could  not  have 
succeeded  to  the  estate  as  next  of  kin.  If  the 
well-known  rules  of  the  common  law  ap- 
plicable to  this  question  are  in  force  in  this 
state,  it  is  very  dear  that  the  complainant 
did  not  inherit  from  the  Intestate.  The  com- 
mon-law rule  is,  and  always  has  been,  that 
a  citizen  cannot  take  by  representation  from 
an  alien,  because  the  alien  has  no  inheritable 
blood  through  which  the  title  can  be  de- 
duced. 2  Kent  Comm.  54.  An  alien  is  not 
regarded  as  having  sufficient  inheritable 
blood  to  transmit  the  inheritance  to  collateral 
heirs  who  are  citizens.    Tied.  Real  Prop,  t 
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675.  In  England  this  rule  was  changed  by 
the  statute  of  11  &  12  Wm.  in.,  which  pro- 
ylded.  In  substance,  that  a  natural-born  sub- 
ject might  Inherit,  notwithstanding  the  fact 
that  bis  father  and  mother  or  other  ancestor 
through  whom  he  derived  his  pedigree  was 
bom  out  of  the  king's  allegiance.  The  case 
of  Levy's  Lessees  v.  M'Cartee,  0  Pet  102, 
famishes  a  very  elaborate  and  learned  dls- 
cnsslon  of  the  whole  question.  In  that  case 
both  the  Intestate  and  the  claimants  were 
citizens  of  the  United  States,  the  former  be- 
ing a  resident  of  the  state  of  New  Tork,  and 
the  latter  of  the  state  of  South  Carolina.  The 
claimants  were  grandchildren  of  the  ma- 
ternal uncle  of  the  Intestate,  the  uncle  being 
an  alien.  The  state  of  New  ITork  had  adopt- 
ed both  the  common  and  statute  law  of 
Great  Britain,  bnt  had  afterwards  passed  a 
statute  declaring  that  none  of  the  statutes  of 
Great  Britain  ehonid  be  considered  as  laws  in 
that  state.  The  supreme  court  of- the  United 
States,  after  reaching  the  conclusion  that  the 
statute  of  Wm.  III.  had  thus  been  repealed, 
so  as  to  restore  the  common-law  rule  prior  to 
the  death  of  the  intestate,  held  tliat  a  claim- 
ant who  must  make  his  pedigree  tlirough 
mediate  alien  ancestors  could  not  in  that  state 
Inherit  collaterally  from  a  citizen.  After  dis- 
cussing the  English  anthorities,  and  especially 
the  leading  case  of  CoUingwood  v.  Pace,  re- 
ported In  1  Vent.  413,  1  Keb.  671,  and  in 
various  othor  reports,  the  court  reached  the 
conclusion  that,  if  the  pedigree  must  be  traced 
through  a  mediate  alien  ancestor,  the  party 
cannot  take  by  descent,  for  the  inheritable 
blood  is  stopped,  and  there  is  a  flat  bar  to  the 
assertion  of  any  title  derived  through  the 
alien.  The  only  exception  to  this  mle,  as  set- 
tled in  CoUingwood  v.  Pace,  is  that  brothers 
who  are  citizens  may  Inherit  from  each  other, 
although  their  father  is  an  alien;  but  this  Is 
upcm  the  theory  that  brothers  Inherit  from 
each  other  immediately,  and  not  mediately, 
and,  therefore,  that  they  are  not  obliged  to 
derive  their  pedigree  through  their  alien 
father.  To  the  same  effect,  see  Jackson  v. 
Green,  7  Wend.  333;  Jackson  v.  Fltz  Sim- 
mons, 10  Wend.  0;  Redpath  v.  Rich,  3  Sandf. 
79. 

The  question,  then,  arises  whether  tlie  rale 
of  the  common  law  on  this  subject  must  be 
deemed  to  be  In  force  in  this  state.  There 
can  be  no  doubt  that  the  statute  by  which 
the  common  law  was  adopted  in  this  state  Is 
comprehensive  enough  to  include  It.  By  that 
statute,  the  common  law  of  England,  so  far 
as  the  same  Is  applicable  and  of  a  general 
nature,  and  all  statutes  or  acts  of  the  British 
parliament  made  In  aid  of  or  to  supply  the 
defects  of  the  common  law  prior  to  the  fourth 
year  of  James  I.  (with  the  exception  of  cer- 
tain statutes  not  material  here),  and  which 
are  of  a  general  nature,  and  not  local  to  that 
kingdom,  shall  be  considered  as  of  full  force 
until  repealed  by  legislative  authority.  Rev. 
St  c.  28.  8  1.  It  cannot  be  Justly  claimed 
that  there  is  anything  in  the  mle  under  con- 


sideration BO  repugnant  to  the  natnre  of  our 
Institutions,  or  so  unsuitable  to  the  condition 
of  things  existing  in  this  country,  that  it  can 
be  pronounced  by  the  courts  not  to  be  in 
force  because  inapplicable.  It  existed  In 
England,  not  as  a  part  of  the  feudal  system, 
as  counsel  seem  to  suppose,  but  was  based 
ux>on  genoal  principles  of  public  policy,  hav- 
ing in  view  the  protection  of  the  kingdom 
from  foreign  influ«ice  and  foreign  domina- 
tlon.—principles  not  altogether  unlike  those 
which  have  given  rise  to  onr  recent  legisla- 
tion relmposing  upon  aliens  the  common-law 
disabilities  in  relation  to  taking  and  holding 
real  estate  In  this  state.  True,  during  most 
of  our  history  as  a  state  those  disabilities 
have  been  removed,  but  that  has  been  done 
by  express  legislation,  changing  the  common- 
law  rule,  and  not  by  any  attempt  on  the  part 
of  the  conrts  to  hold  the  rule  not  in  force  be- 
cause inapplicable.  The  statute  in  relation 
to  the  rights  of  aliens  in  force  prior  to  the 
act  of  June  16,  1887,  was  the  act  of  Feb- 
ruary 17,  1851,— an  act  which  seems  to  have 
superseded  the  chapter  of  the  Revised  Stat- 
utes of  1845  relating  to  aliens.  The  act  of 
1851  provided  that  all  aliens  might  take,  by 
deed,  will,  or  otherwise,  lands  and  tenements 
and  any  Interest  therein,  and  alienate,  sell, 
assign,  and  transmit  the  same  to  their  heirs 
or  any  other  persons,  whether  such  heirs  or 
other  persons  were  citizens  of  the  United 
States  or  not,  in  the  same  manner  as  natural- 
bom  citizens  of  the  United  States  or  of  this 
state  might  do;  and  that,  upon  the  decease 
of  any  person  having  title  to  or  interest  In 
any  lands  or  tenements,  such  lands  and  tene- 
ments should  pass  and  descend  In  the  same 
manner  as  if  such  alien  were  a  citizen  of  the 
United  States;  and  that  It  should  be  no  ob- 
jection to  any  persons  having  an  interest  In 
such  estate  that  they  were  not  citizens  of  the 
United  States,  but  that  all  such  persons 
should  have  the  same  rights  and  remedies, 
and  tn  all  things  be  placed  upon  the  same 
footing,  as  natural-bom  citizens  and  actual 
residents  of  the  United  States.  Gross'  St 
(Ed.  1869)  7.  There  can  be  no  doubt  that 
this  statute,  while  It  was  in  force,  operated 
as  a  complete  removal  of  all  the  disabilities 
of  alienage,  so  far  as  they  affect  the  right  of 
the  alien  to  take,  hold,  and  transmit  real 
property  In  this  state,  and  that  It  also  su- 
perseded the  common-law  rule  that  the  in- 
terposition of  an  alien  ancestor  between  an 
Intestate  and  a  collateral  relative  claiming  to 
Inherit  was  a  barrier  to  the  devcdutlon  of  the 
estate  by  Inheritance.  Bnt  by  the  act  of 
1887  the  common-law  disabilities  of  alienage 
were  in  the  main  restored,  and  the  act  of 
1851,  as  well  as  all  other  acts  in  conflict  with 
the  act  of  1887,  wt.s  expressly  repealed.  It  is 
a  nde  of  the  common  law  that,  where  one  stat- 
ute Is  repealed  by  another,  the  repeal  of  the 
repealing  statute  revives  the  statute  repeal- 
ed; and  the  same  rule  is  held  to  extend  to 
the  common  law,  so  that,  where  an  act  whlcb 
snpersedes  in  any  particular  the  common-law 
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rule  preTlousIy  applicable  is  itself  repealed, 
the  rule  Is  held  to  be  revived.  End.  Interp. 
St  i  475;  State  v.  Rollins,  8  N.  H.  550; 
Hathewson  t.  Phoenix  Iron  Foundry,  20  Fed. 
281;  Gray  v.  Obear,  54  Ga.  231.  By  section 
3,  c.  131,  of  the  Revised  Statutes,  it  ia  pro- 
Tided  that  no  act  or  part  of  an  act  repealed 
by  the  general  assembly  shall  be  deemed  to 
be  revired  by  the  repeal  of  the  repealing 
act;  but  we  have  no  statute  affecting  the 
rule  that  the  repeal  of  a  statute  superseding 
a  common-law  rule  will  have  the  effect  of  re- 
viving the  rule.  It  must  accordingly  be  held 
that  the  repeal  of  the  statute  of  1851,  by 
which  the  common-law  rule  which  made  it 
Impossible  for  a  collateral  to  Inherit  where  he 
Is  obliged  to  trace  his  pedigree  through  an 
alien,  was  revived. 

But  it  Is  claimed  that  the  rule,  even  If  in 
force  In  this  state,  can  have  no  application 
tn  tbe  present  case,  because,  as  the  complain- 
ant Insists,  the  next  of  kin,  under  our  stat- 
utes, takes  Immediately  from  the  Intestate, 
and  not  mediately  through  his  alien  ances- 
tors. We  find  nothing  in  the  language  of 
the  statute  which  necessarily  leads  to  the 
conclusion  contended  for.  It  merely  pro- 
vides that  the  estate  shall  descend  in  equal 
parts  t&  tbe  next  of  kin  to  the  intestate, 
leaving  tbe  party  who  claims  the  right  to 
inherit  tbe  burden  of  deducing  his  pedigree 
through  a  line  of  ancestors  up  to  the  intes- 
tate. And<  it  will  not  be  questioned  that  in 
this  case^  If  any  one  of  the  ancestMV  through 
whom  the  complainant  deduces  his  pedigree 
had  been  alive  at  the  death  of  the  intestate, 
and  capable  of  inheriting,  the  estate  would 
have  gone  to  him  or  her,  and  not  to  the  com- 
plainant; thus  showing  that  such  ancestor  is 
the  medium  heredltatis,  and  not  merely  the 
medium  sanguinis.  Descents  have  long  been 
distinguished  as  mediate  and  Immediate;  but 
as  shown  by  Mr.  Justice  Story  in  Levy's  Les- 
sees V.  M'Cartee,  supra,  these  terms  are  sus- 
ceptible of  different  interpretations,  whence 
some  confusion  has  been  introduced  Into 
their  legal  discussion,  since  different  judges 
have  used  them  in  different  senses.  But  a^s 
said  by  Lord  Hale,  as  quoted  in  Ck>lllngwood 
v.  Pace,  supra:  "In  immediate  descent  there 
caji  be  no  impedim^it  but  what  ariseth  in 
the  parties  themselves,  but  In  mediate  de- 
sc^its.  It  is  agreed,  the  disability  of  being  an 
alien  or  attainted,  in  him  that  is  the  medlns 
antecessor,  will  disable  the  other,  though  he 
have  no  disability."  In  Oollingwood  v.  Pace, 
which  was  argued  before  all  the  Judges  of 
England,  the  question  was  whether  the  in- 
heritance by  a  brother  from  his  brother,  tbe 
father  being  an  alien,  was  mediate  or  Im- 
mediate; and  it  was  decided,  after  much  dis- 
cussion, by  seven  Judges  against  three,  that 
the  inheritance  was  Immediate,  so  as  not  to 
be  affected  by  the  alienage  of  the  father.  It 
was  held  that,  in  tracing  the  line  of  inher- 
itance between  brothers  or  their  descendants, 
It  was  not  necessary  to  name  the  father  as 
their  common  ancestor,  and  that  alienism  in 


any  ancestor  whom  it  was  not  necessary  to 
name  In  tracing  such  Inheritance  or  aescenc 
does  not  have  the  effect  to  Impede  it.  in 
McGregor  v.  Comstock,  3  N.  Y.  408,  the  same 
rule  was  applied  to  an  inheritance  between 
first  cousins,  tbeir  fathers  being  citizens,  but 
whose  grandfather  was  an  alien.  Thus,  in 
Jackson  v.  Doran,  7  Wend.  333,  the  intestate 
was  a  naturalized  citizen,  and  the  claimants 
were  the  heirs  at  law  of  a  cousin  of  tbe  in- 
testate, who  was  also  a  naturalized  citizen. 
It  was  claimed  that  the  descent  between 
cousins  was  Immediate,  notwithstanding  the 
circuity  of  the  line  of  sanguinity,  and  that 
the  alienage  of  their  intervening  relatives 
was  no  bar  to  the  Inheritance;  but  this  claim 
was  disallowed,  it  being  held  that,  while  the 
descent  from  brother  to  brother  was  con- 
sidered Immediate,  that  from  cousin  to  cous- 
in was  not,  and  that  no  one  who  was  obliged 
to  trace  his  descent  through  an  alien  can  in- 
herit real  estate,  the  Intestate  having  died 
at  a  time  when  the  statute  of  11  &  12  Wm. 
III.  was  not  Incorporated  into  the  New  Tork 
law  of  descent  The  same  rule  was  applied 
in  Jackson  v.  Fitz  Simmons,  10  Wend.  9, 
where  the  intestate  was  a  naturalized  citi- 
zen, and  the  claimant  his  nephew,  but  whose 
father,  a  brother  of  tbe  intestate,  was  an 
alien.  So,  in  Redpath  t.  Rich,  3  Sandf.  79, 
It  was  held  that  a  n^bew  who  was  obliged 
to  trace  his  descent  through  an  alien  mother 
could  not  inherit  from  his  uncle.  In  Mc- 
Carthy V.  Marsh,  5  N.  Y,  26.5,  the  intestate 
and  tbe  claimant  were  second  cousins,  and 
were  both  citizens,  all  their  ancestors,  up  to 
their  comm(8i  great-grandfather,  being  aliens. 
It  was  held  that,  under  the  New  York  stat- 
ute which  provided  that  no  person  capable 
of  inheriting  should  be  precluded  from  the 
inheritance  by  reason  of  the  allMiage  of  any 
ancestor  of  such  person,  the  claimant  was 
entitled  to  the  estate;  but  it  was  admitted 
that  at  common  law,  and  In  the  absence  of 
such  statute,  he  could  not  Inherit,  because 
he  was  obliged  to  trace  the  descent  of  the 
estate  through  aliens  who  had  no  inheritable 
blood.  In  People  ▼.  Irvin,  21  Wend.  128, 
where  the  same  statute  was  In  force,  it  was 
held  that  the  nephew  of  a  person  dying  in- 
testate, although  naturalized,  was  not  capa- 
ble of  Inheriting  from  his  uncle  if  his  father 
was  an  alien  and  still  living  at  the  time  o< 
the  death  of  the  intestate,  as  the  statute  did 
not  enable  a  person  to  deduce  title  through 
an  alien  ancestor  still  living.  If,  In  such 
case,  however,  the  descent  from  the  uncle  to 
the  nephew  was  immediate,  as  is  claimed  in 
the  case  at  bar,  it  is  difficult  to  see  how  the 
fact  that  an  intermediate  alien  ancestor  was 
living  could  have. the  effect  of  barring  the 
inheritance.  McLean  v.  Swanton,  13  N.  Y. 
535,  Involved  substantially  the  same  question 
as  the  case  last  cited.  There  the  decedent 
left,  him  surviving,  a  sister  and  a  niece,  the 
former  being  an  alien,  and  the  latter  a  citi- 
zen; and  It  was  held  that  the  niece  could 
not  take  the  real  estate  of  the  decedent  by 
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Inberltance  ra  long  as  her  mother  was  liTlng 
at  the  date  of  her  ancle's  death.  It  was 
nrped  on  behalf  of  the  niece  that  the  exist- 
ence of  her  mother  might  be  disregarded, 
upon  the  doctrine  laid  down  by  Chancdlor 
Kent,  Tlx.;  *^f  a  dtleen  dies,  and  the  next 
heir  be  an  alien,  who  cannot  take,  the  alien 
cannot  Interrupt  the  descent  to  others,  and 
the  Inberltance  descends  to  the  next  of  kin 
who  Is  competent  to  take,  In  like  manner  as 
If  no  snch  alien  had  existed."  2  Kent, 
Comm.  66.  This  contention  was  disallowed, 
and  the  doctrine  announced  by  Chancellor 
Kent  held  Inapplicable,  the  conrt  saying; 
"The  difficulty  of  this  position  Is  that,  If  the 
name  of  the  mother  be  stricken  from  the 
plalntlfT's  genealogical  chart,  It  will  not  ap- 
pear that  she  has  any  connectlcm  with  Rob- 
ert Swanton,  whose  heir  she  claims  to  be. 
The  cases  to  which  the  doctrine  referred  to 
In  the  commentaries  applies  are  those  In 
which  the  claimant  does  not  make  title 
through  the  alien,  but  where  he  can  deduce 
her  pedigree  from  the  person  dying  seised, 
by  leaving  out  or  passing  by  the  alien." 
And,  again:  "All  the  cases  decided  in  this 
country,  where  an  alien  would  have  taken 
the  estate  bat  tor  his  alienage,  and  In  which 
a  more  remote  heir  was  preferred,  wan 
cases  of  the  same  character,  the  successful 
claimant  making  out  his  descent  Independent 
of  and  not  through  the  alien.  Upon  the 
plaintllTs  theory,  the  statute  under  consld- 
emtlon  would  have  been  quite  unnecessary; 
for  if  she  can  be  allowed  to  strike  out  her 
alien  ancestors,  intervening  between  the  per^ 
SOI)  (lying  seised  and  herself,  whether  living 
or  dead,  and  make  title  to  the  land  of  the  per- 
son so  dying  seised,  as  bis  Immediate  heir, 
the  defect  of  heritable  blood  In  such  ances- 
tors would  be  a  matter  of  no  moment."  The 
same  construction  of  the  language  of  Chan- 
cellor Kent  is  adopted  In  Wunderle  v.  Won- 
derie,  144  111.  40,  83  N.  E.  IPS. 

We  have  examined  the  cases  cited  by  coun- 
sel for  the  complainant  where  a  citizen  who 
has  been  compelled  to  trace  his  relationship 
to  the  Intestate  through  an  alien  has  been 
held  entitled  to  Inherit;  and  we  find  them, 
In  most  If  not  every  instance,  to  be  cases 
arising  under  a  statute  expressly  giving  the 
right  to  inherit  In  such  cases.  The  decisions 
ot  this  character  in  the  state  of  New  York 
all  seem  to  have  arisen  while  the  statute  of 
11  &  12  Wm.  III.,  or  the  section  of  the  R»- 
vised  Statutes  of  the  state  substantially  re- 
enacting  that  statute,  was  In  force.  The 
case  of  Jacksons  t.  Sanders,  2  Leigh,  lOB, 
was  decided  under  a  statute  of  the  state  of 
Virginia,  which  provided  that,  "In  making 
title  by  descent.  It  shall  be  no  bar  to  a  party, 
that  any  ancestor  through  whom  be  derives 
his  descmt  from  the  Intestate  Is  or  hath 
been  an  alien."  Slmlhur  statutes  are  found 
tn  several  of  the  other  states.  It  is  scarcely 
necessary  to  remark  that  in  this  state  no 
snch  statute  exists. 

We  are  of  the  opinion,  then,  that,  as  the 
complainant  Is  compelled  to  trace  bis  descent 


from  the  intestate  through  nonresident 
aliens,  he  Is  barred  and  incapacitated  froin 
taking  any  Interest  in  the  real  estate  by  in- 
heritance. The  decree  of  the  superior  court 
dismissing  his  bill  for  want  of  equity  must 
therefore  be  affirmed.    Decree  affirmed. 

CEAIG,  J.,  diuenta. 

BAKER,  J.  I  do  not  feel  satisfied  with  the 
concluaion  reached,  and  am  inclined  to  tlie  opin* 
ion  that  the  law  well  could  be,  and  should  bev 
held  otherwise. 

(ISfi  til.  IM) 

TORRENCB  v.  SHEDD  et  al.i 
(Supreme  Court  of  Illinoia.     June  15,  1895.) 

VSNDOB  AHD  VlNDSB — CONBTHUOTIOH  OV  COS- 

TRACT— Tax  Titlb— Limitations. 

1.  S..  the  owner  of  an  nndivided  two-thiids 
of  143  acres,  conveyed  the  land  to  H.,  supoosing 
that  it  contained  only  116  acres.  After  discov 
ering  his  mistake,  he  claimed  a  reconveyance  of 
17  acres.  Thereupon  It  was  agreed,  in  writing, 
that  as  soon  as  S.  procured  tlue  to  the  remain- 
ing one-third  interest,  and  caused  the  same  to 
be  conveyed  to  H.,  the  latter  woald  convey  to 
S.  17  acres,  to  be  agreed  on  between  them,  S. 
procured  tiUe  to  the  one-third  interest,  and  con- 
veyed it  to  a  tiiird  person  in  trust  for  himself, 
while  H.  conveyed  all  his  title  to  other  parties. 
Held,  that  the  grantee  of  S.  held  title  to  said 
one-third  interest  in  trust  for  H.'s  grantees,  and 
that  the  latter  held  title  to  17  acres  of  the  tract 
in  tnist  for  the  grantee  of  S.  Ckralg,  J.,  dissent- 
ing. 

2.  A  tax  deed,  unsupported  by  affidavit  of 
notice  to  the  owner,  will  not  set  In  motion  Rev. 
St.  1893,  c.  83,  S  4,  limiting  actions  to  recover 
land  sold  for  taxes  to  seven  years. 

Appeal  from  superior  court.  Cook  county; 
Phillip  Stein,  Judge. 

Bill  for  partition  by  Joseph  T.  Torrence 
against  Susan  M.  Shedd  and  othettk  Defend- 
ants obtained  a  decree.  Complainant  appeals. 
Reversed. 

Osbom  &  Lynde,  for  appellant  UUmann 
&  Hacker,  D.  P.  Doyle,  Wm.  Richie,  and 
Flower,  Smith  &  Musgrave,  for  appellees. 

MA6RUDEK,  J.  Upon  the  second  hearing 
of  this  cause  we  said:  "This  was  a  bill 
brought  by  the  appellant  on  the  29th  day  of 
August,  1881,  for  partition  of  a  certain  tract 
of  land  in  Cook  county,  known  as  the  'north 
quarter  of  section  7,  township  37  north,  range 
15  east  of  the  third  principal  meridian,'  con- 
taining about  one  hundred  and  forty-three 
acrea  On  the  first  hearing  the  court  entered 
a  decree  dismissing  the  bill,  and  the  com- 
plainant appealed  to  this  court,  where  a  Judg- 
ment was  entered  reversing  the  decree  and 
remanding  the  cause  for  another  hearing. 
See  Torrence  v.  Shedd,  112  III.  466.  A  state- 
ment of  the  leading  facts  Involved  In  the  case 
will  be  found  in  the  opinion  of  the  court  when 
the  case  was  before  us  on  the  former  appeal, 
and  it  will  not  be  necessary  to  repeat  them 
here,  except  so  far  as  new  facts  were  de- 
veloped on  the  last  hearing.  Upon  looking  in- 
to the  record  when  the  case  was  here  before. 
It  will  be  found  that  appellee  contended:    (1) 

1  Reported  by  Lonis  Boisot,  Jr^  Esq.,  of  the 
Chicago  iMir. 
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That  tbe  deed  firom  Edward  Sorin  to  the 
complainant,  under  which  he  claimed  title  to 
the  property,  was  invalid,  becanae  the  agree- 
ment in  pursuance  of  which  it  was  made 
was  (as  alleged)  champertous.  (2)  That  the 
deed  from  Edward  Sorin  to  James  H.  Bowen 
of  April  25,  1871,  under  whom  the  defendants 
claimed  title,  was  in  such  form  that  It  passed 
to  Bowen  the  title  and  all  interest  in  the 
land  which  Sorin  might  thereafter  acquire. 
(3)  That  the  'Onahan  contract,'  so  called,  of 
the  29th  of  January,  1876,  was  binding  on 
Sorin,  and  that  appellant  was  concluded  by 
it  As  to  these  positions  it  was  then  said: 
'We  have  carefully  considered  these  positions, 
and,  after  having  availed  ourselves  of  all  ad- 
ditional lights  thrown  upon  the  subject  by 
the  petition  for  a  rehearing,  and  given  it  our 
best  thought,  we  are  fully  satisfied  that  said 
positions,  and  each  of  them,  are  not  tenable, 
and  they  must,  therefore,  thenceforth  be  re- 
garded 88  conclusively  settled  against  appel- 
lees.' The  remanding  order  left  aU  other 
questions  arising  in  the  record,  except  the 
tliree,  open  for  further  consideration  upon  a 
second  hearing  after  the  case  should  go  back 
to  the  superior  court  After  the  cause  was 
redoclseted  in  the  superior  court  the  appellees 
set  up  and  relied  upon  a  contract  executed  by 
Haines  and  Sorin  in  1877,  which  had  not  been 
relied  upon  on  the  former  hearing.  The  con- 
tract was  as  follows:  Tliis  agreement,  made 
this  8th  day  of  March,  A.  D.  1877,  between 
John  C.  Haines,  of  the  city  of  Chicago,  and 
Edward  Sorin,  of  Notre  Dame,  Indiana,  wlt- 
nesseth:  Whereas,  tbe  said  Haines  has  be- 
come seised  and  possessed  of  a  title  in  and 
to  an  undivided  two-thirds  of  all  the  north 
quarter  of  fractional  section  7,  town  27, 
range  15  east,  south  of  Indian  boundary  line, 
and  I  have  agreed  with  the  said  Sorin  that  if 
he  will  procure  and  convey  to  me  the  out- 
standing one  undivided  third  of  the  same 
property,  that  I  will  convey  to  him  all  my 
interest.  Including  the  said  one-third,  as  well 
as  the  two-thirds  interest  of  which  I  am  at 
present  seised,  in  and  to  seventeen  acres  of 
the  said  north  quarter,  to  be  selected  by 
agreement  between  them:  Now,  therefore.  It 
Is  mutually  covenanted  and  agreed  by  and 
between  the  said  parties  that,  as  soon  as  Ed- 
ward Sorin  procures  or  causes  to  be  procured 
a  good  title  to  the  said  outstanding  undivided 
one-third  interest,  and  shall  convey  or  cause 
to  be  conveyed  by  good  and  sufficient  deed 
or  deeds  of  conveyance  to  the  said  Haines 
the  title  of  the  said  undivided  one-third  inter- 
est in  and  to  said  north  quarter,  then  the 
said  Haines  will  well  and  truly  convey,  or 
cause  to  be  conveyed,  to  the  said  Sorin,  all  of 
said  interest,  including  the  interest  now  held 
by  said  Haines,  as  well  as  the  interest  of  one- 
third  to  be  so  conveyed  in  and  to  the  seven- 
teen acres,  to  be  selected  and  agreed  upon 
between  them,  and  conveyed  to  said  Sorin  in 
his  own  separate  right,  and  to  his  heirs  and 
assigns  forever.  The  covenants  are  to  extend 
to,  and  be  mutually  binding  on,  the  respective 


heirs,  administrators,  and  assigns  of  said  par- 
ties. Witness  the  hands  and  seals  of  tbe 
said  Haines  and  Sorin.  [Signed]  John  C. 
Haines,  by  Charles  J.  Haines,  Attorney  In 
Fact'  The  contract  was  in  duplicate,— one 
executed  by  Haines  and  delivered  to  Sorin, 
the  other  executed  by  Sorin  and  delivered  to 
Haines.  At  the  time  this  contract  was  exe- 
cuted, Edward  De  Seille,  who  owned  one- 
third  of  the  quarter  of  land  in  question,  re- 
sided in  Belgium,  and  was  then,  and  had  been 
for  many  years,  hisane.  On  September  19, 
1877,  Haines  sold  and  conveyed  by  quitclaim 
deed  to  Susan  M.  Shedd  a  portion  of  tbe 
north  quart«',  and  in  February,  1878,  he  deed- 
ed by  quitclaim  deed  the  remainder  to 
Turpin,  the  receiver  of  the  Fidelity  Bank. 
On  the  17th  day  of  November,  1878,  Edward 
De  Seille  died,  and  his  one-third  interest  in 
the  section  of  land  passed  to  his  sister,  Me- 
lanie  De  Seille,  and  to  the  children  of  his 
brother,  Charles  De  Seille.  On  the  6th  day 
of  March,  1879,  Melanle  De  Seille  conveyed 
to  Sorin  the  entire  section,  and  In  1881  Sorin 
acquired  by  purchase  from  the  children  of 
Charles  De  Seille  their  interest  in  the  section 
of  land.  By  these  conveyances  Sorin  ac- 
quired the  title  to  the  one-third  of  the  sec- 
tion which  was  originally  owned  by  Edward 
De  Seille,  and  ou  the  last  hearing  of  the  cause 
it  was  claimed  by  appellees  when  Sorin  ob- 
tained Edward  De  SeiUe's  title  be  became, 
under  the  agreement  between  himself  and 
Haines,  a  trustee  for  Haines  and  his  grantees 
as  to  the  north  quarter  of  the  section,  and  his 
conveyance  to  Torrence,  and  Torrence's  eon- 
tract  with  Brown,  were  in  fraud  of  their 
rights.  Appellees  are  entitled  to  the  benefit 
of  that  title.  The  contract  between  Haines 
and  Sorin  was  not  assigned  by  Haines  to  the 
parties  to  whom  he  conveyed  the  land,  and 
much  importance  Is  attached  to  this  Irt*  by 
appellant  in  his  argument  It  is  no  douot 
true  that  the  conveyance  from  Habies  to  Mr& 
Shedd  and  Turpin  would  prevent  him  from 
conveying  the  seventeen  acres  named  in  the 
contract  to  Sorin,  nor  could  he,  after  having 
parted  with  the  title  to  the  land,  maintain  a 
bill  in  his  own  name  against  Sorin  for  a  spe- 
cific performance  of  the  contract.  But  we  are 
inclined  to  hold  that  the  deeds  made  by 
Haines  transferred  to  his  grantees  all  title 
and  interest  he  had  in  tbe  land,  regardlesk 
of  the  manner  in  which  he  acquired  that  in- 
terest Whatever  title  he  held,  either  legal 
or  equitable,  obtained  by  deed  or  contract, 
was  transferred  by  the  deeds  to  his  grantees, 
and  it  was  not  necessary  that  the  deeds 
should  specify  the  Sorin-Haines  contract  In 
other  words,  after  the  conveyance,  the  gran- 
tees of  Haines,  as  respects  his  title,  stood  in 
his  shoes,  and  any  relief  he  was  entitled  to 
as  against  Sorin  his  grantees  should  be  en- 
titled to  the  same  relief." 

We  still  entertain  the  views  expressed  In 
the  foregoing  extract,  and  readopt  the  same. 
Before  proceeding  to  a  further  dlBcnssIon  of 
the  contract  of  March  8,  1877,  it  may  be 
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well  to  refer  to  tbe  course  of  proceeding  aft- 
er the  first  decree  entered  by  the  superior 
court  of  Cook  county  on  December  15,  1883, 
dUmlBsing  appellant's  bill,  was  reversed  by 
this  court  on  April  6,  1S85.  After  the  cause 
had  been  docketed  In  the  court  below,  and  on 
May  5,  1885,  Sorin,  who  had  not  been  be- 
fore that  time  a  party,  was  allowed  to  come 
In.  and  be  made  a  defendant.  He  filed  an 
answer  and  cross  bill,  alleging  that  his  con- 
veyance to  Torrence^  the  appellant,  though 
absolute  in  form,  was  merely  made  in  trust; 
that  appellant  held  the  title  in  trust  for  tbe 
purpose  of  instituting  proceedings  to  estab- 
lish Sorin's  title;  that  the  agreement  made  on 
January  19,  1881,  with  appellant,  recited  the 
trust  and  confidence  so  reposed  In  appellant; 
that  appellant  violated  his  trust  by  making 
an  agreement  to  convey  the  land  to  one 
Brown;  and  that  Brown  had  full  notice  and 
knowledge  that  appellant  was  Sorin's  trus- 
tee. Appellant  and  Brown  demurred  to  the 
cross  bill,  which  prayed  that  whatever  title 
appellant  should  be  found  to  have  might  be 
decreed  to  belong  to  Sorin;  and  it  seems 
that  this  demurrer  has  never  been  disposed 
of.  It  appears,  however,  that  appellant, 
Sorin,  and  Brown  have  made  a  settlement  of 
their  differences.  We  may  here  remark  that 
we  regard  this  controversy  as  really  and  in 
fact  a  controversy  between  the  present  ap- 
pellees and  Sorin.  The  proof  shows  that  ap- 
pellant was,  at  the  time  he  obtained  his  deed 
and  contract  from  Sorin,  the  latter's  agent, 
and  had  been  his  agent  for  some  years,  and 
had  notice  of  the  contract  between  Haines 
and  Sorin,  and  of  all  tbe  transactions  be- 
tween Sorin  and  Bowen  in  reference  to  the 
title  of  the  property,  as  tbe  same  are  herein- 
after referred  to,  and  that  he  was  thus  fully 
informed  in  regard  to  all  these  matters  when 
Sorin  made  tbe  deed  to  him  of  January  12, 
1881,  and  tbe  contract  with  blm  of  January 
19,  1881.  Henee  we  think  that  tbe  bill  for 
partition  herein  filed  must  be  treated,  in  tbe 
consideration  of  the  case,  as  though  It  was 
filed  by  Sorin.  In  May  or  July,  1885,  tbe 
cause  was  removed,  upon  the  petition  of  ap- 
pellant, from  the  superior  court  to  the  circuit 
court  of  the  United  States  for  the  Northern 
district  of  Illinois.  The  latter  court,  after  a 
long  and  careful  bearing,  and  after  the 
granting  of  a  rehearing  and  a  reconsidera- 
tion of  the  cause  upon  such  rehearing,  made 
a  final  decree  on  April  13,  1888,  dismissing 
the  bill  for  want  of  equity,  as  l^e  superior 
court  of  Cook  county  bad  done  in  1883.  An 
appeal  was  taken  by  tbe  present  appellant 
from  tbe  said  circuit  court  to  tbe  supreme 
court  of  tbe  United  States,  Tbe  latter  tri- 
bunal held  that  the  cause  was  improperly 
removed  Into  the  federal  court,  and  reversed 
tbe  decree  of  tbe  circuit  court,  with  directions 
to  that  court  to  remand  tbe  cause  to  the  su- 
perior court  12  Sup.  Ct,  726.  The  cause 
was  again  docketed  In  the  superior  court, 
and  after  a  second  hearing  was  again,  and  a 
third  time,  dismissed  for  want  of  equity. 
T.4lN.E.no.2 — 7 


From  the  last  decree  of  dismissal,  which  was 
entered  on  April  27,  1893,  the  present  appeal 
is  prosecuted. 

Coming  back  to  the  subject  of  tbe  proper 
construction  of  the  contract  of  March  8,  1877, 
we  think  that  that  contract  was  binding  up- 
on Sorin  and  his  assigns,  as  well  as  ujKtn 
Haines  and  bis  assigns,  and  that,  when  Sorin 
obtained  tbe  title  to  tbe  one-third  interest 
which  had  been  outstanding  in  Edward  De 
Sellle,  and  at  his  death  became  vested  in  his 
heirs.  It  was  bis  duty  to  tender  a  convey- 
ance of  that  interest  to  Haines  or  bis  as- 
signs, and  demand  that  tbe  17  acres  be  select- 
ed and  conveyed  to  him.  If  there  bad  been 
refusal,  upon  such  tender  and  demand,  to 
select  and  convey  the  17  acres,  then  It  was 
bis  right  to  file  a  bill  for  the  specific  perform- 
ance of  the  contract;  and,  in  case  of  a  fail- 
ure to  agree  upon  a  selection  of  the  17  acres 
with  the  grantees  of  Haines,  to  obtain  a  par- 
tition of  bis  undivided  17  acres  from  tbe  bal- 
ance of  the  north  quarter  of  the  section. 
Jackson  v.  Horton,  126  111.  566,  21  N.  K.  490. 
But  when  Sorin  put  the  title  which  he  had 
obtained  in  appellant  as  his  trustee,  and  the 
latter  commenced  a  partition  proceeding.  In 
which  be  claimed  to  own  tbe  whole  of  tbe 
one-third  interest  so  obtained,  and  ignored 
the  rights  of  the  appellees  as  grantees  from 
Haines  under  said  contract,  neither  he  nor 
appellant  came  into  equity  with  clean  bands. 
Tbey  refused  to  do  equity,  and  were  not  en- 
titled to  tbe  relief  which  tbey  asked. 

In  order  to  determine  tbe  intention  of  tbe 
parties  in  making  the  contract  of  March  8. . 
1877,  it  may  be  well  to  consider  tbe  circum- 
stances leading  up  to  and  surrounding  the 
execution  of  the  contract,  before  examining 
Its  terms  and  language.  It  is  well  settled 
that  a  court  will  construe  a  contract  In  the 
light  of  the  circumstances  surrounding  the 
parties  and  of  the  objects  which  they  evi- 
dently bad  in  view.  A.  B.  Dick  Co.  v.  Sher- 
wood Letter-File  Co.  (opinion  filed  at  Ottawa, 
June,  1895)  42  N.  E.  — ;  Chicago,  M.  &  N. 
R.  Co.  V.  National  Elevator  &  Dock  Co.,  153 
lU.  70,  38  N.  E.  915.  In  1868,  James  H. 
Bowen  purchased  possessory  title  to  said  sec- 
tion 7,  and  went  into  possession  of  it;  and 
In  1869  be  purchased  a  tax  title  from  one 
John  Forsytbe,  who  had  obtained  a  tax  deed 
thereto.  In  1870,  Sorin  had  obtained  the 
government  title  to  nearly  two-thirds  of  the 
section,  which  was  a  fractional  one.  '  In 
1871,  Bowen  and  Sorin  had  a  settlement  of 
their  respective  claims  as  between  them- 
selves, and  it  was  agreed  between  them  that 
Bowen  should  have  the  north  quarter  of  the 
section  and  Sorin  tbe  south  three-quarters 
thereof.  Accordingly,  by  deed  dated  April 
25,  1871,  and  recorded  July  29,  1871,  Sorin 
quitclaimed  to  Bowen  "tbe  following  •  •  • 
parcel  of  land  •  *  •,  to  wit.  In  such  man- 
ner as  be  may  and  to  the  extent  that  be  has 
heretofore  acquired  title  thereto,  tbe  north 
quarter  of  fractional  section  7,  •  •  "  and 
all  the  tiUe  of  tbe  party  of  tbe  first  part," 
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etc.;  and  by  deed  dated  July  1,  1871,  and  re- 
corded July  26,  1871,  Bowen  quitclaimed  to 
Sorin  "the  south  tliree-fourtbe  of  fractional 
section  number  seven,"  eta  When  the  case 
was  here  before,  It  was  claimed  by  appellees 
that  the  words,  "in  such  manner  as  he  may," 
meant  "in  such  manner  as  he  may  acquire," 
and  that,  by  that  language,  Sorln  had  agreed 
to  convey  to  Bowen  such  title  as  he  might 
thereafter  acquire  to  the  north  quarter  Of  the 
section.  The  former  decision  of  this  court 
was  adverse  to  such  claim,  and  the  language 
was  construed  to  have  another  meaning,  as 
will  be  seen  by  reference  to  Torrence  v. 
Shedd,  112  111.  466.  There  can  be  no  doubt, 
however,  tliat  the  words,  "to  the  extent  that 
he  has  heretofore  acquired  title  thereto,"  Im- 
ply the  existence  of  an  outstanding  title. 
As  it  is  conceded  that  the  grantees  of  Bowen 
subsequently  acquired  title  to  all  of  the  north 
quarter  except  one-third  thereof,  we  Shall 
treat  the  outstanding  title  as  exactly  one- 
third,  and  as  being  in  Edward  De  Seille  or 
his  heirs.  The  land  was  originally  owned 
by  an  Indian  named  Ashkum,  to  whom  the 
government  issued  a  patent,  and  who  con- 
veyed the  land  by  warranty  deed,  in  1836,  to 
Louis  De  Sellie,  a  missionary  Catholic  priest. 
In  recognition,  it  Is  said,  of  Ws  conversion  to 
Christianity.  Louis  De  Seille  died  in  1&37, 
«nd  his  brother,  Edward,  inherited  one-third 
of  the  land  as  one  of  his  heirs.  These  heirs 
regarded  the  land  as  belonging  to  the  church, 
and  hence  were  willing  to  convey  it  without 
price  to  Edwin  Sorln,  who  was  also  a  Cath- 
oltc  priest  Sorin  was  interested  in  getting 
in  the  outstanding  title  to  one-third  of  his 
own  south  three-quarters,  and  in  doing  so 
could  easily  obtain  title  to  one-third  of  Bow- 
en's  north  quarter.  In  fact  the  deeds  after- 
wards made  to  him  by  the  heirs  of  Edward 
De  Seille  were  deeds  of  the  whole  section. 
On  July  10,  1871,  Sorin  rented  his  south 
three-quarters  of  the  section  to  Bowen  for  20 
years  at  an  annual  rental  of  $5,000  for  the 
first  10  years  and  $10,000  for  the  second  10 
years,  with  the  privilege  of  renewal  for  an- 
other 20  years  at  an  amount  of  rent  to  be 
fixed  by  appraisers,  with  provisions  contem- 
plating the  construction  of  wharfs,  docks, 
buildings,  depots,  and  the  laying  of  railroad 
tracks,  etc.  On  September  1,  1873,  Bowen 
executed  a  trust  deed  upon  the  north  quarter 
of  the  section  to  a  trustee  to  secure  an  in- 
debtedness of  $75,000  to  the  Fidelity  Savings 
Bank,  and  on  December  1, 1875,  another  trust 
deed  to  the  same  trustee  to  secure  an  addi- 
tional Indebtedness  to  the  same  bank  of  $50,- 
000.  On  November  6,  1875,  Sorln  executed  a 
I>ower  of  attorney  to  William  J.  Onahan,  au- 
thorizing the  latter  to  make  a  settlement 
with  Bowen  as  to  the  rents  and  taxes  then 
due  and  unpaid  on  his  lease,  to  make  such 
new  lease  as  he  might  think  proper,  to  direct 
such  legal  proceedings  as  might  be  necessary 
to  secure  Serin's  rights  in  section  7,  and  to 
sign,  seal,  execute,  and  deliver  such  legal  pa- 
pers as  might  be  necessary,  etc.     On  January 


29,  1876,  Onahan,  under  the  power  Which  he 
supposed  that  he  had  by  virtue  of  said  power 
of  attorney,  executed  and  delivered  to  Bowen 
the  following  instrument:  "I,  Edward  Sorln, 
of  Notre  Dame,  South  Bend,  state  of  Indiana, 
in  consideration  of  the  conveyance  heretofore 
made  by  me  to  James  H.  Bowen,  of  Chicago, 
state  of  Illinois,  in  July,  1871,  for  the  north 
one-fourth  part  of  fractional  section  seven 
(7),  township  37  north,  range  16,  do  hereby 
agree  and  promise  with  the  said  Bowen  that, 
in  case  of  my  obtaining  at  any  time  here- 
after, by  deed  or  release,  a  greater  or  better 
title,  or  a  conveyance  or  release  of  any  fur- 
ther Interest,  in  said  north  one-fourth  of  the 
said  section  from  any  other  person  or  per- 
sons, abroad  or  at  home,  and  partlculariy 
from  any  heir  at  law  or  other  person  claim- 
ing any  interest  in  north  fourth  part  as  heir 
or  heirs  of  the  late  deceased  Father  Louis 
De  Seille,  that  I  will,  by  further  assurances 
or  deed  or  deeds,  convey  said  interest  to  said 
Bowen;  and  further  that  I  will  use  everj- 
reasonable  and  diligent  effort  to  secure  a  con- 
veyance from  the  present  or  future  claimants 
of  any  outstanding  Interest  remaining  in  any 
heir  of  Louis  De  Seille,  deceased,  in  Belgium 
or  elsewhere,  so  as  to  perfect  said  title  of 
said  Bowen,  so  far  as  I  may  be  able  to  do 
so,  without  pecuniary  loss  or  the  payment  of 
any  pecuniary  consideration  to  said  heirs  of 
Louis  De  Seille  for  said  interest.  Witnes-s 
my  hand  and  seal,  this  29th  day  of  January, 
A.  D.  1876.  Edward  Sorin,  by  W.  J.  Ona- 
han, His  Attorney  in  Fact"  On  the  same 
day  on  which  this  instrument  was  executed. 
Bowen,  under  his  hand  and  seal,  made  and 
annexed  thereto  a  written  assignment  there- 
of to  John  C  Haines,  who  was  the  president 
of  said  bank.  Haines  had  no  personal  inter- 
est in  the  matter,  but  acted  for  the  bank. 
At  the  same  time  Bowen  executed  and  deliv- 
ered to  Onahan  a  written  instrument,  releasing 
and  surrendering  to  Sorin  his  possession  of 
the  south  three-quarters  of  said  section,  and 
all  his  Interest  therein  under  said  lease.  By 
reason  of  the  agreement  of  January  29,  1876, 
made  in  his  name  by  Onahan,  Sorln  obtained 
a  cancellation  of  the  lease,  possession  of  the 
south  three-quarters  of  the  section,  an  ac- 
knowledgment by  Bowen  of  an  indebtedness 
of  $28,164.26,  and  avoided  a  tedious  UUga- 
tion.  The  evidence  shows  conclusively  that 
Sorin  would  never  have  secured  these  advan- 
tages but  for  the  reliance  which  Bowen 
placed  in  the  Onahan  agreement,  that  there 
should  be  procured  for  him  the  title  to  the 
north  quarter  of  the  section,  which  was  out- 
standing in  the  De  Seille  heirs,  whereby  he 
would  be  enabled  to  dispose  of  the  property 
for  enough  to  discharge  his  large  indebted- 
ness to  the  bank.  Shortly  thereafter,  to  wit, 
on  March  4,  1876,  he  made,  acknowledged, 
and  recorded  a  plat  of  a  subdivision  of  said 
north  quarter,  entitled  "James  H.  Bowen's 
Addition  to  South  Chicago."  It  also  appears 
that  Onahan,  as  Serin's  agent  In  September, 
1876,  platted  and  subdivided  the  south  three- 
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qnart»s  of  the  secfton,  calling  It  the  "Notr6 
Dame  Addltton  to  South  Chicago,"  and  that 
Sorln  recognized  the  Bubdirlsion  by  making 
deeds  of  lots  by  that  description.  The  bank, 
however,  after.  Bowen's  subdivision  was 
made  of  the  north  quarter,  foreclosed  Its 
trust  deeds  by  sales  under  the  powers  therein 
contained,  and  the  trustee  therein  made  two 
deeds  to  Haines  on  September  4,  1870,  which 
were  recorded  on  September  0,  1876.  On 
September  6,  1876,  Bowen  conveyed  the  north 
quarter  to  Haines  by  a  warranty  deed,  which 
was  recorded  on  S^tember  7,  1876.  When 
Onahan  signed  the  agreement  of  January  29, 
1876,  Sorln  was  In  Europe.  Onahan,  how- 
ever, on  that  very  day  wrote  to  Sorln,  telling 
him  that  be  bad  made  the  agreement  with 
Bowen,  and  giving  a  fall  account  of  all  he 
had  done  In  that  behalf.  Sorln  replied  by 
letter  dated  March  5,  1876.  In  this  letter, 
which  has  been  put  In  evidence  since  the 
former  hearing  of  the  case  in  this  court,  So- 
rln says  to  Onahan:  "Ton  will  assure  F.  Flan- 
nagan  of  my  good  wilL  But  now,  first  of 
all,  be  most  aid  you  in  obtaining  from  B. 
(Bowen)  simple  Jnstlce.  I  deeded  him  116 
acres.  I  cannot  subscribe  to  any  mora  I 
am  ready  to  deed  him  agahi  the  same  against 
his  own  cession  of  all  claims  on  section  sev- 
en." What  deed  Is  here  referred  to?  Evi- 
dently the  deed  of  April  25,  1871,  because 
Sorln  bad  made  no  other  deed  than  that  to 
Bowen.  His  own  construction  of  that  deed 
is  that  he  intended  thereby  to  convey  116 
acres.  The  evidence  clearly  explains  the 
meaning  of  his  letter.  The  patent  to  Ash- 
kum  recited  that  the  fractional  section  7  con- 
tained 465.08  acres,  one-fourth  of  which  is 
116.27  acres.  When  Sorin  deeded  the  north 
quarter  to  Bowen,  on  April  25,  1871,  be  8ni>- 
posed  he  was  conveying  116.27  acres.  But  a 
subsequent  survey,  as  appears  from  a  certifi- 
cate of  the  commissioner  of  the  general  land 
office  at  Washington,  dated  July  29,  1871, 
showed  that  the  fractional  section  contained 
572.61  acres,  one-fourth  of  which  is  143.15 
acres.  It  is  conceded  that  one  Doyle  ac- 
quired title  to  10  acres  in  the  north  quarter  of 
the  section  by  an  adverse  possession  of  20 
years,  beginning  in  1850.  Accordingly,  Bow- 
en had  made  a  deed  to  him  of  this  10  acres, 
leaving  133.15  acres  in  the  north  quarter. 
Sorln  claimed  that  it  was  not  Just  for  Bowen 
to  claim  the  133.15  acres,  as  It  was  originally 
understood  that  be  was  only  to  have  116.27 
acres.  Serin's  contention  was  that  the  dif- 
ference between  133.15  acres  and  116.27 
acres,  to  wit,  16.88  or  17  acres,  belonged  to 
him.  The  difference  between  Bowen  and 
Sorln  which  demanded  "simple  Justice"  relat- 
ed to  this  17  acres.  The  letter,  however,  of 
March  6,  1876,  contains  a  plain  admission  by 
Sorin  that  he  intended  Bowen  to  have  title 
to  116  acres  when  the  deed  of  April,  1871, 
was  made.  If  the  object  of  that  deed  was 
to  convey  to  Bowen  only  such  part  of  the 
north  quarter  as  Sorln  then  had  title  to,  then 
the  intention  was  that  Bowen  should  have 


only  77%  acres,  because  Sorln  then  hid  title 
to  only  two-thirds  of  the  north  quarter,  sup- 
posed to  be  116.27  acres,  and  two-thirds 
thereof  was  only  77.50  acres.  Such  a  con- 
struction is  wholly  Inconsistent  with  the 
statement  In  his  letter  that  he  had  deeded 
Bowen  116  acres,  and  was  ready  to  deed  it  to 
him  again. 

We  do  not  wish  to  be  understood  as  reced- 
ing from  the  findings  made  upon  the  former 
hearing,  that  the  deed  of  1871  did  not  have 
the  effect  of  passing  afto^cqulred  title,  and 
that  the  power  of  attorney  from  Sorln  to 
Onahan  was  technically  insufficient  to  au- 
thorize Onahan  to  legally  bind  Sorln  by  the 
agreement  of  January  20,  1876,  and  that  the 
cJicnmstanceB  ref^red  to  in  our  former  opin- 
ion did  not  establish  a  ratlflcatlon  of  that 
agreement  by  Sotln.  But  the  deed  and  lease 
of  1871,  and  the  trust  deeds  of  1873  and  1875, 
and  the  agreement  of  January,  1876,  and  Its 
assignment,  and  the  cancellation  of  the  lease 
in  January,   1876,  and  the  subdivisions  of 

1876,  and  the  letter  of  March  5,  1876,  taken 
in  connection  with  all  the  circumstances  sur- 
rounding them,  and  looked  at  in  the  light  of  all 
the  testimony  in  the  record,  establish  clearly 
and  beyond  peradventnre  that  for  nearly  six 
years  before  March  8,  1877,  there  was  an  un- 
derstanding between  Bowen  first  and  the 
bank  afterwards  on  one  side  and  Sorln  on 
the  other,  that  when  the  latter,  through  his 
Influence  as  a  churchman,  should  obtain  the 
outstanding  title  to  one-third  of  bis  own 
south  three-quarters  of  the  section,  he  should 
at  the  same  time  obtain  for  Bowen  or  the 
bank  the  same  outstanding  title  to  the  north 
quarter  thereof.  This  understanding  was 
based  upon  a  good  consideration,  because  all 
the  various  transactions  and  arrangements 
hereinbefore  detailed  were  based  upon  it, 
and  were  conducted  and  entered  into  because 
of  it,  and  in  reliance  upon  It  That  this  was 
so  Is  api>arent  from  the  conduct  of  the  par- 
ties subsequent  as  well  as  prior  to  March  ^ 

1877.  In  September,  1877,  V.  A.  Turpin  was 
appointed  receiver  of  said  bank  In  a  proceed? 
ing  begun  against  it  In  the  superior  cotut  of 
Cook  county,  and  thereafter.  In  February, 
1S78,  Haines  conveyed  to  said  receiver  all 
the  property  acquired  by  him  throogh  the 
sales  under  said  trust  deeds  and  by  the 
deed  from  Bowen,  except  one  block,  which 
he  had  previously  conveyed  to  the  appellee 
Shedd.  He  also  assigned  to  the  receiver  said 
contract  of  January,  1876,  then  supposed  to 
be  as  valid  as  that  of  1877.  The  purchasers 
from  Haines  and  from  the  receiver  made 
their  purchases  in  reliance  upon  the  agree- 
ment of  Sorin  to  perfect  their  titles  as  soon 
as  It  could  be  done. 

Now,  what  was  the  attitude  of  Sorin  and 
Haines  towards  each  other  when  they  met 
on  March  8,  1877,  and  entered  into  the  con- 
tract of  that  date?  Each  of  them  was  fully 
aware  of  the  understanding  that  had  existed 
for  years  in  regard  to  getting  in  the  ou^ 
standing  title.    Haines,  as  president  of  the 
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bank,  hdd  by  assignment  from  Onahan  the 
agreement  of  January,  1876,  and  Sorln  knew 
this.  Haines  was  aware  of  Sorin's  claim  in 
regard  to  the  17  acres,  and  was  willing  to 
recognize  it,  and  Smln  was  satisfied  with 
this  recognition  of  his  daim.  Accordingly 
they  executed  in  dnpUcate  the  contract  of 
March,  1877,  as  the  same  Is  above  set  forth. 
In  view  of  the  circumstances  thus  detailed.  It 
was  clearly  the  Intention  of  the  contract  that 
Soria  should  obtain  the  outstanding  title  for 
the  bank  in  consideration  of  recelring  17 
acres  oat  of  the  north  quarter  of  the  action. 
In  commenting,  upon  the  terms  of  the  con- 
tract, we  will  advert  to  some  of  the  objec- 
tions made  to  it  by  counsel  for  appellee. 

First  It  is  said  that  the  contract  was  en- 
tered into  for  a  mere  temporary  purpose,  and 
that  It  was  abandoned.  The  temporary  pur- 
pose Is  alleged  to  have  been  the  procurement 
of  the  title  by  means  of  the  apimintment  of 
a  conservator  for  Iklward  De  SeiUe,  the  hold- 
er of  the  legal  title  to  one-tliird,  who.  was 
said  to  be  insane.  There  is  some  testimony 
that  one  of  the  methods  proposed  for  obtain- 
ing Edward  De  Seille's  interest  was  to  pro- 
cure a  conservator  to  be  appointed,  but  there 
is  nothing  In  the  contract  itself  which  limits 
Sorin  to  any  one  mode  of  getting  the  title,  or 
to  any  particular  time  within  which  he 
should  procure  it  The  language  is,  "As  soon 
as  said  Sorln  procures  or  causes  to  be  pro- 
cured a  good  title,"  etc.  These  words  are 
broad  enough  to  refer  to  deeds  obtained  from 
the  heirs  of  Edward  De  SeiUe  after  his 
death.  The  extension  of  the  covenants  to  the 
heirs,  administrators,  and  assigns  of  the  pax^ 
ties  negatives  the  idea  of  an  Immediate  ac- 
complishment of  the  object  sought  through  a 
conservatorship.  The  alleged  fact  of  an 
abandonment  is  Inferred  from  the  cliknun- 
stauces  that  Haines  conveyed  block  1  to  Mrs. 
Shedd  and  the  balance  of  the  north  quarter 
to  the  recriver.  So  far  as  the  conveyance  to 
the  receiver  was  concerned,  it  was  no  evi- 
dence of  a  sale  of  the  property.  Haines  was 
a  mere  trustte  for  the  bank,  and  so  was  the 
receiver.  But  the  transfer  of  the  title  by 
Haines  did  not  operate  as  an  abandonment, 
for  the  reasons  already  stated  In  the  above 
quotation  from  our  opinion  filed  on  the  sec- 
ond hearing,  and  because,  by  the  express 
terms  of  the  contract  Its  covenants  are  bind- 
ing upon  "the  respective  heirs,  administra- 
tors, and  assigns  of  both  of  said  parties." 
The  word  "assigns"  cannot  be  limited  in  its 
signification  to  assignees  of  the  contract  but 
includes  grantees  of  the  land.  As  It  was 
contemplated  that  the  bank,  through  its  presi- 
doit  or  receiver,  would  sell  different  parts  of 
the  land  to  different  parties,  the  contract 
which  was  one,  could  not  be  assigned  to  ev- 
ery grantee.  It  could  have  been  assigned  to 
the  receiver  for  the  benefit  of  his  grantees, 
but  this  was  not  done,  either  because  the  con- 
tract of  January  29,  1876,  which  was  consid- 
ered valid,  was  assigned  to  Turpin,  or  be- 
cause the  duplicate  copy  of  the  contract  of 


March,  1877,  held  by  the  bank,  was.  In  some 
unknown  manner,  taken  from  its  vaults,  and 
lost  The  land  in  the  hands  of  the  assigns  of 
Haines  was  charged  with  a  trust  in  favor  of 
Sorin  for  the  17  acres,  and,  whatever  title 
might  be  acquired  by  Sorin  or  his  grantees 
with  notice  was  charged  with  a  trust  in  favor 
of  the  grantees  of  Haines.  We  do  not  think 
that  the  first  objection  to  the  contract  is  a 
valid  one. 

Second.  It  is  claimed  on  behalf  of  appel- 
lant that  the  contract  is  nnllateral,  and  that 
It  imposed  no  obligation  upon  Sorin,  but  that 
it  was  a  voluntary  matter  with  him  whether 
he  should  convey  the  title  obtained  by  him, 
and  receive  the  17  acres,  or  not  We  cannot 
concur  in  this  view.  We  think  that  by  the 
terms  of  the  contract  when  fairly  constmed, 
Sorln  imdertook  to  act  as  the  agent  or  trus- 
tee for  Haines  to  cMivey  the  title  to  him  or 
Ills  grantees  when  It  should  be  obtained.  The 
contract  states  that  it  Is  "mutually  covenant- 
ed and  agreed  bj  and  between  said  parties"; 
that  is,  that  both  parties  covenanted,  and 
not  that  one  only  was  bound.  Again,  It 
states  ttiat  "the  covenants  herein  are  to  ex- 
tend to  and  be  made  binding  upon  the  re- 
spective heirs,  administrators,  and  assigns  of 
l>oth  of  said  parties."  The  word  is  not  "cove- 
nant," but  "covenants."  What  covenants  are 
meant?  No  other  covenants  can  be  referred 
to  than  the  covenant  of  Sorin  to  convey  the 
outstanding  Interest  when  procured,  and  the 
covenant  of  Haines  to  convey  the  17  acres. 
The  covenants  could  not  be  binding  upon  the 
h^rs,  administrators,  and  assigns  "of  both 
of  said  parties,"  unless  they  were  binding 
also  upon  "l)oth  of  said  parties"  themselves. 
A  contract  should  be  construed  in  such  a 
way  as  to  make  the  obligations  Imposed  by 
its  terms  mutually  binding  upon  the  parties, 
unless  such  construction  Is  wholly  negatived 
by  the  language  used.  Bish.  Cent  S  417; 
Furnace  Co.  v.  Maglll,  108  lU.  656.  Courts 
will  seek  to  discover  and  give  effect  to  the 
intention  of  the  parties,  so  that  performance 
of  the  contract  may  be  enforced  according  to 
the  sense  In  which  they  mutually  understood 
it  at  the  time  it  was  made;  and  greater  re- 
gard la  to  be  had  to  their  clear  Intent  than 
to  any  particular  words  which  they  may 
have  used  to  express  it.  Walker  v.  Donglas, 
70  lU.  448;  Wilson  v.  Marlow,  66  111.  385.  We 
are  Inclined  to  agree  with  the  learned  chan- 
cellor below  that,  "just  as  soon  as  Sorin  ac- 
quired that  one-third  outstanding  undivided 
Interest  he  held  It  as  trustee  for  HtUnes, 
and  those  claiming  under  him." 

Several  other  points  are  discussed  In  the 
briefs  of  counsel,  but,  as  these  were  all  decided 
In  favor  of  appellant,  they  need  not  be  here 
considered. 

The  land  In  question  was  sold  for  taxes,  and 
under  and  by  virtue  of  the  sale  the  sheriff  of 
Cook  county  executed  and  delivered  to  the  as- 
signee of  the  purchaser  at  the  tax  sale  a 
deed  for  the  premises.  On  the  hearing  the 
defendants  offered  in  evidence  the  delinquent 
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list,  judgment,  precept,  and  the  sheriff's  deed. 
The  evidence  was  offered  for  the  purpose  of 
estahlishing  title  under  the  act  of  1835,  which 
provides  that  "actions  brought  for  the  recovery 
of  lands,  tenements,  or  hereditaments  of 
which  any  person  may  be  possessed  by  actual 
residence  thereon  for  seven  successive  years, 
having  a  connected  title  in  law  or  equity, 
deduclble  of  record,  from  this  state  or  the 
United  States,  or  from  any  public  officer  or 
othor  person  authorized  by  the  laws  of  this 
state  to  sell  such  lands  for  the  non  payment 
of  taxes,  «  •  •  shall  be  brought  witliin 
seven  years  next  after  possessi(»i  being  taken 
as  aforesaid." 

Tlie  appellees  here  assign  as  cross  error  that 
the  court  below  refused  to  allow  this  deed  to 
be  introduced  as  evidence  of  the  prima  facie 
title  which  entitles  the  holder  to  protection 
under  the  law  of  1835,  because  it  did  not  ap- 
pear tbat  the  sheriff  had  power,  under  the 
law,  to  make  any  deed  until  Bttw  an  affidavit 
had  been  made,  showing  that  the  purchaser 
bad  complied  with  the  constitutional  provi- 
sion concerning  notice  to  the  owner  of  the 
land  of  such  sale,  and  of  the  time  when  the 
right  to  redeem  from  it  would  expire.  We 
think  that  this  ruling  was  correct.  It  con- 
forms to  oar  recent  decision  in  Burton  v. 
Perry,  146  m.  71,  34  N.  E.  60,  which,  after  a 
carefnl  reconsideration,  we  are  inclined  to  ad- 
here to.  We  ther«3  held  that,  in  order  to  show 
a  prima  facie  title  under  said  act  of  1835, 
notice  by  personal  service  or  by  publication  to 
the  owner  must  be  shown  before  a  tax  deed 
of  his  land  can  be  lawfully  executed  by  a 
public  officer.  This  litigation  has  been  pend- 
ing in  the  courts  nearly  14  years,  and,  as  it  Is 
evidently  a  speculative  suit,  it  is  time  that 
it  should  end.  We  are  not  altogether  certain 
ttiat  Edward  Sorin,  who  has  not  testified  in 
this  case,  intoided  by  the  agreement  which 
he  made  on  January  20,  1881,  with  appellant, 
as  the  same  is  set  forth  in  Torrence  v.  Shedd, 
112  III.  466,  to  authorize  appellant  to  do  any- 
thing more  than  seek  to  recover  the  17  acres 
named  in  the  contract  of  March,  1877.  The 
appellant  has,  however,  prosecuted  this  suit 
for  the  recovery  of  the  whole  of  the  one-third 
interest  acquired  from  the  heirs  of  Edward 
De  SeQle,  In  disregard  of  that  contract,  and 
Sorin  must  be  held  responsible  for  the  con- 
duct of  appellant,  his  agent  and  trustee.  But 
the  defendants  below,  appellees  here,  are  not 
without  fault.  They  have  contented  them- 
selves with  simply  opposing  appellant's  right 
to  such  a  partition  as  will  give  him  said  one- 
third  of  the  premises,  and  have  filed  no  cross 
bill,  nor  offered,  in  their  answers  or  other- 
wise, to  convey  the  17  acres  to  appellant  or 
S<n:ln.  Since  the  case  has  come  here  the  last 
time,  both  parties  have  petitioned  for  a  re- 
hearing, and  a  rehearing  has  been  granted  up- 
on the  application  of  both.  No  further  peti- 
tion for  rehearing  can  be  allowed.  After  a 
full  and  careful  consideration  of  the  case  we 
make  the  following  disposition  of  it: 

The  decree  of  the  superior  court  dismissing 


the  bill  for  want  of  equity  Is  reversed,  and 
the  cause  is  remanded  to  that  court,  with 
directions  to  permit  the  appellant  to  file  an 
amended  bill  within  some  time  to  be  fixed  by 
the  court,  therein  asking  for  a  spedflc  per- 
formance of  the  contract  of  March  8, 1877,  and 
therein  offering  to  convey  to  appellees  the  ti- 
tle to  the  one-third  Interest  acquired  from  the 
heirs  of  Edward  De  Seille  in  exchange  for 
a  conveyance  of  17  acres  by  appellees,  to  be 
selected  by  them  and  appellant  or  Sorin;  or 
therein  praying  for  a  partition  of  the  un- 
divided 17  acres  out  of  the  north  quarter  of 
said  section,  in  accordance  with  the  usual 
practice  in  partition  cases;  and  with  further 
directions  that,  in  case  such  amended  bill 
shall  not  be  ffied  within  the  time  so  limited, 
the  decree  of  dismissal  hereby  reversed  shall 
be  ottered,  and  stand  as  the  final  decree  in 
the  cause.    Reversed  and  remanded. 

ORAIO,  J.,  dissents. 


(]S4  Mass.  U) 

COEET  et  al.  v.  INHABITANTS  OF  WBEN- 
THAM. 

(SnprefDe  Jndldal  Court  of  MasBachusetts. 
Norfolk.    June  19, 1895.) 

Town  Wats  —  Accsptancb  bt  Town  Mektino— 
Rbcovert  of  Lavd  Damages. 

1.  Plaintiffs  laid  out  certain  streets  at  their 
own  expense,  which  were  afterwards  laid  out 
as  town  ways  by  the  road  omimissioners,  and  r(t- 
ported  to  the  town  for  acceptance  in  a  report 
which  included  an  award  as  compensation  for  the 
land  talcen.  When  the  streets  were  first  con- 
structed, they  were  <^)ened  to  tlie  public  by  plain- 
tiffs, and  were  thereafter  used  by  the  public  with- 
out restriction.  At  a  town  meeting  it  was  first 
voted  that  the  town  "accept  the  layout  of  tlie  com- 
missioners," bnt  a  second  vote  on  the  amount 
awarded  was  in  the  negative.  At  the  same  meet- 
ing a  further  appropriation  for  street  improve- 
ments was  made,  and  an  additional  sum  was 
granted,  to  be  expended  on  the  streets  in  contro- 
versy. The  town  afterwards  voted  to  disccmtinDe 
the  streets  as  town  ways.  Sdd,  that  the  streets 
were  legally  established  as  town  ways,  as  the  ef- 
fect of  the  second  vote  was  merdy  to  defer  pay- 
ment of  the  award. 

2.  Pub.  St.  c.  49,  §  69,  provides  that  land 
damages  awarded  in  laying  out  town  ways  shall 
not  be  paid  until  the  land  is  entered  upon  and 
possession  taken  for  the  purpose  of  constructing 
the  way,  and,  if  possession  is  not  taken,  the 
party,  instead  of  damages,  shall  be  entitled  to 
indemnity.  Sdd,  that  plaintiffs  could  not  recover 
land  damages  where  they  laid  out  at  their  own 
expense  streets  which  were  afterwards  accepted 
by  the  town  and  used  by  the  pubUc,  but  which 
were  discontinued  before  the  town  entered  and 
took  possession  thereof. 

Appeal  from  superiw  court,  Norfolk 
county. 

Action  by  D.O.  Corey  and  others  against  the 
Inhabitants  of  Wrentham  to  recover  damages 
awarded  by  the  road  commissioners  in  lay- 
ing out  town  ways.  From  a  judgment  for 
defendants,    plaintiffs   appeal.    Affirmed. 

T.  E.  Grover,  for  plaintiffs.  Henry  E. 
Fales  and  Stephen  H.  Tyng,  for  defendants^ 
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BARKER,  X  The  action  is  for  danrnges 
awarded  by  road  commissioners  in  laying 
out  town  ways;  Tlie  award  is  the  same  which 
the  town  nnsuccessfuily  sought  to  have  re- 
vised by  a  Jury  in  Inhabitants  ol  Wrentham 
V.  Corey,  159  Mass.  93,  34  N.  B.  179,  in 
which  case  the  court  declined  to  say  whether 
the  ways  were  legally  laid  out  The  town 
now  contends  that  they  were  not  legally 
established,  and  that,  if  they  were,  this  ac- 
tion must  faU,  for  the  reason  that  no  entry 
and  possession  has  been  taken  for  the  pur- 
pose of  constructing  the  ways.  It  is  agreed 
that  the  plaintiffs,  owners  of  a  tract  of  land 
In  Wrentham,  about  the  year  1886,  laid  oat 
and  constructed  at  their  own  expense  three 
streets,  which  are  the  same  laid  out  as  town 
ways  by  the  road  commissioners  on  March 
8,  1892,  and  reported  to  the  town  for  ac- 
ceptance in  a  report  which  included  an 
award  of  the  sum  now  saed  for  as  compensa- 
tion to  the  plaintiffs  for  land  taken  and  dam- 
ages sustained  because  of  the  taking  of  their 
land;  that  when  the  streets  were  first  con- 
stmcted  they  were  opened  to  the  public  by 
the  plaintiffs,  and  some  houses  were  built 
upon  them,  and  that  the  streets  have  been 
used  by  the  public  from  that  time  to  this 
without  restriction.  The  report  of  the  road 
commissioners  was  acted  upon  in  town  meet- 
ing on  March  21,  1892,  and  shice  that  time 
neither  the  town  nor  its  ofiScers  have  en- 
tered upon  or  taken  possession  of  the  streets 
for  the  purpose  of  constructing  or  altering 
them,  or  of  making  repairs,  but  the  streets 
have  been  used  by  the  public  as  before,  and 
there  is  nothing  to  indicate  that  they  are 
not  public  ways.  No  question  is  made  as  to 
the  authority  of  the  road  commissioners,  or 
the  validity  of  their  proceedings,  nor  as  to 
the  power  of  the  town  to  establish  the 
streets  as  town  ways  at  the  meeting  of 
March  21,  1892;  but  it  is  contended  that  the 
votes  passed  at  that  meeting  were  not  in  law 
an  acceptance  and  allowance  of  the  report  of 
the  road  commissioners,  within  the  meaning 
of  the  provisions  of  Pub.  St.  c.  49,  §  71.  The 
record  of  the  meetirg  shows  that,  the  report 
of  the  road  commibsioners  having  been  read 
to  the  meeting,  a  motion  was  made  and  dis- 
cussed that  the  report  be  accepted;  that  the 
meeting  voted  that  the  question  be  divided, 
and  that  thereupon  "the  town  voted  to  acc^t 
the  layout  of  the  commissioners";  that  "then 
the  question  on  allowance  for  land  damages 
came  up.  Mr.  Sherman  moves  that  the 
award  of  the  commissioners,  5740,  be  grant- 
ed, which  was  voted  in  the  negative."  At 
the  same  meeting,  under  an  article  in  th& 
warrant  "to  see  how  much  money  the  town 
will  appropriate  for  highways  and  bridges 
the  ensuing  year,  and  determine  how  the 
same  shall  be  expended,"  the  town  first  vot- 
ed to  appropriate  the  sum  of  $3,000,  and  later 
the  article  was  again  tak^i  up,  and  "an  ad- 
ditional sum  of  six  hundred  dollars  ($000) 
was  granted,  to  be  expended  on  Broad,  Cot- 
tage, and  Spring  streets,"  which  were  the 


streets  dealt  with  In  the  report  on  which  the 
town  had  voted.  On  November  16,  1892,  the 
town  filed  its  petition  for  a  jury  to  rerise 
the  assessment  of  damages  made  by  the 
road  commissioners.  The  rescript  sustain- 
ing the  demurrer  of  the  present  plaintiffs  to 
that  petition  for  the  reason  that  a  town  is 
not  entitled  to  have  an  award  of  damages  by 
road  CMnmissioners  revised  by  a  Jury,  was 
sent  down  on  May  17,  1893,  and  at  a  town 
meeting  held  on  October  31,  1893,  the  town 
voted  to  discontinue  the  streets  as  town 
ways.  The  present  action  was  commenced 
on  Joly  17,  1893. 

The  streets  were  legally  established  as 
town  ways  If  they  were  "accepted  and  al- 
lowed" as  town  ways  at  the  meeting.  In 
the  agreed  statement  all  questions  as  to  the 
competency  of  the  agreed  facts  as  evidence 
are  saved,  but  neither  party  has  contoided 
that  any  fact  stated  Is  not  competent.  We 
will,  however,  first  consider  only  the  record 
of  the  action  of  the  meeting  of  March  21, 
1892,  under  the  article  which  warned  it  to 
hear  and  act  upon  the  report  of  the  road 
commissioners.  The  first  motion  was  that 
the  report  be  accepted,  and  the  first  vote 
was  that  the  question  be  divided,  and  next 
"the  town  voted  to  accept  the  layout  of  the 
commissioners,"  and  it  next  negatived  a  mo- 
tion "that  the  award  of  the  commissioners, 
$740,  be  granted."  What  was  the  'Tayont  of 
the  commissioners"  which  the  meeting  ac- 
cepted? The  defendant  contends,  upon  the 
authority  of  Russell  v.  New  Bedford,  S  Gray, 
31,  and  Cambridge  v.  Commissioners,  117 
Mass.  79,  that  "the  assessment  of  dsjnages 
In  these  cases  is  *  *  *  part  of  the  laying 
out."  If  so,  when  the  "layout  of  the  com- 
missioners" was  accepted,  the  assessment  of 
damages  which  was  part  of  It  was  accepted 
by  the  same  vote.  The  remaining  action  un- 
der the  article,  by  which  a  motion  "that  the 
award  of  the  commissioners,  $740,  be  grant- 
ed" was  negatived,  is  not  Inconsistent  with 
the  acceptance  of  the  portion  of  the  report 
which  assessed  damages.  The  natural  mean- 
ing of  the  motion  was  the  present  appropria- 
tion of  $740  to  the  payment  of  the  damages 
awarded;  and,  even  upon  the  theory  that 
the  meeting  knew  that  the  award,  If  accept- 
ed, could  be  revised  only  up<m  the  applica- 
tion of  the  landowners.  It  was  not  necessary 
then  to  appropriate  the  money.  The  award 
might  be  revised  upon  such  an  application, 
and  the  town  might,  for  that  or  other  rea- 
sons, deem  it  unwise  then  to  grant  the  mon- 
ey. The  defendant  contends  that  the  votes, 
taken  together,  were  a  rejection  of  the 
award;  and  so  that  the  whole  action  under 
the  article  was  not  a  confirmatory  vote  ot 
the  town  upon  the  report  But  the  failure 
to  pass  in  the  affirmative  a  motion  that  an 
award  of  money  "be  granted"  Is  not  a  rejec- 
tion of  the  award,  but  a  mere  omission  then 
to  appropriate  money  for  its  payment  We 
all  think  that  upon  a  fair  construction  of 
the  whole  action  of  the  meeting  upon  the  ar- 
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tide  which  brought  before  it  the  question  of 
establlBhiitg  the  streets  as  town  ways,  they 
were  accepted  and  allowed  as  snch  ways. 
This  condnslon  would  be  strengthened  by 
considering  the  other  votes  of  the  town  at 
the  same  meeting,  for  under  another  article 
the  town  "granted"  the  sum  of  |600,  to  be 
expended  on  the  same  streets;  and  the  ap- 
propriation was  illegal  tf  they  had  not  been 
established  as  town  ways.  In  the  same  di- 
rection were  the  acts  of  the  town  in  bringing 
Its  petition  to  reyise  the  award,  and  in  dis- 
continuing the  streets  after  the  failure  of 
that  petition. 

The  remaining  question  is  whether  the 
fact  that  neither  the  town  nor  its  officers 
have  entered  upon  or  taken  imssesslon  of 
the  ways  for  the  purpose  of  constructing  or 
altering  them  or  of  making  repairs,  although 
the  ways  have  been  used  by  the  public 
since  March  21,  1882,  prevents  the  plaintiffs 
from  reoorerlng.  This  depends  upon  the 
meaning  -of  the  provisions  of  Pub.  St.  c.  49, 
{  69,  providing  that  "damages  so  awarded, 
shall  not  be  paid  until  the  land  is  entered 
upon  and  possession  taken  tor  the  purpose 
of  constructing  the  way,  •  •  •  and  if 
possession  is  not  taken  •  *  *  the  party. 
Instead  of  the  damages  awarded  to  him, 
shall  be  entitled  to  Indemnity  to  be  assessed 
by  the  selectmen  or  road  commissioners  In 
the  same  manner  that  Indemnity  Is  award- 
ed by  county  commissioners  in  like  cases." 
The  plaintiffs  contend  that  this  statute  does 
not  apply  to  the  case  here  presented;  and 
that.  If  It  applies,  the  fact  that  the  town, 
after  establishing  as  town  ways  these  streets 
already  constructed  and  in  public  use,  per- 
mitted the  public  to  continue  to  use  them 
until  October  31,  1893,  without  doing  any- 
cbing  to  indicate  that  the  streets  were  not 
public  ways,  constitutes  an  entry  and  posses- 
sion within  the  meaning  of  the  statute. 
After  the  establishment  of  the  streets  as 
town  ways,  and  in  the  absence  of  any  ac- 
tion by  the  town  forbidding  the  public  to 
use  them  as  soch  ways,  we  have  no  doubt 
that  the  use  by  the  public  was  a  use  of  the 
streets  as  town  ways,  under  the  public 
easement  so  taken  and  acquired,  notwith- 
standing the  fact  that  there  was  no  entry 
and  possession  for  the  purpose  of  construc- 
tion or  repair.  Nor  do  we  doubt  that.  If 
this  use  of  the  streets  as  town  ways  dam- 
ages the  plaintiffs,  they  were  entitled  to 
recover  a  reasonable  compensatlMi  therefor. 
But  the  real  question  is  whether  this  action 
for  damages  awarded  on  the  basis  of  a  per- 
manent taking  Is  their  proper  remedy.  Up- 
on this  question  the  history  of  the  legislation 
is  Instructive,  Up  to  the  year  1842,  when 
a  public  way  was  once  established  and  the 
damages  ascertained  in  the  prescribed 
modes,  both  the  right  of  the  public  to  a 
permanent  easement  ii.nd  the  right  of  the 
landownor  to  his  damages  became  vested, 
and  the  landowner  could  recover  the  dam- 
ages awarded  to  him,  although  his  land  was 


never  entered  ui>on  nor  used  by  the  public, 
and  although  the  way  had  been  discontinued, 
so  that  the  public  could  never  use  it  See 
Harrington  v.  Commissioners.  22  Pidc.  263, 
267;  Hallodt  v.  Franklin  Co.,  2  Mete.  (Mass.) 
558.  In  consequoice  of  these  decisions  it  was 
enacted  that  no  person  daiming  damage  by 
the  laying  out  or  altering  of  a  highway 
should  have  a  right  to  demand  the  same  un- 
til the  land  had  been  entered  upon  and  pos- 
session taken  for  the  purpose  of  constructing 
the  highway  or  alteration,  and  that,  If  he  was 
put  to  trouble  or  expense  by  the  proceedings, 
the  county  commissioners  should  allow  him 
full  indemnity  therefor.  St  1842,  c.  86,  §  1. 
Harding  v.  Hedwa^,  10  Mete.  (Mass.)  466, 
470.  In  the  case  last  dted  this  statute  was 
held  to  apply  to  all  public  traveled  ways, 
whether  town  ways  or  county  ways,  when 
laid  out  by  the  county  oommlssioners;  and 
In  Bishop  V.  Medway,  12  Mete  (Mass.)  125, 
It  was  held  not  to  apply  to  town  and  private 
ways,  when  the  laying  out  and  the  assess- 
ment of  damages  were  not  made  by  county 
commissioners,  but  by  selectmen.  This  de- 
cision was  in  1846,  and  by  St  1847,  c.  258. 
g  4,  the  provisions  of  St  1842,  c.  86,  §  1,  w»e 
extended,  and  applied  to  town  ways  and  pri- 
vate ways  thereafter  to  be  laid  out  by  se- 
lectmen; and  It  was  provided  that  when  a 
pers<m  claiming  damages  had  been  put  to 
any  expense  for  injuries  sustained  by  the 
proceedings  the  sdectmen  should  allow  him 
full  indemnity  therefor,  and  that  he  might 
also  have  a  Jury  to  revise  their  estimate. 
The  substance  of  these  provisions  was  incor- 
porated into  Gea.  St  c  43.  IS  14,  15,  63; 
and  It  seems  that  they  were  extended  to  cit- 
ies by  force  of  Gen.  St  c.  43,  §  81.  See  Pick- 
ford  T.  Lynn,  88  Mass.  491,  498.  In  the  year 
1862  further  protection  was  given  to  owners 
of  land  in  such  cases  by  an  enactment  that 
the  laying  out  or  alteration  of  the  way  should 
be  void  as  against  them,  unless  within  a  rea- 
sonable time,  not  exceeding  two  years,  pos- 
session should  be  taken  for  the  purpose  of 
constructing  the  way,  or  the  damages  award- 
ed him  should  be  paid  or  tendered.  St  1862. 
c.  203.  The  application  of  this  act  to  ways 
located  before  Its  passage  was  limited  by  St 
1863,  c.  108.  St  1869,  c.  803,  repealed  these 
acts,  and  provided  that  any  laying  out  or  al- 
teration should  be  void  as  against  the  owner 
of  land  taken,  unless  possession  should  be 
taken  for  the  purpose  of  constructing  the 
way  within  two  years  from  the  time  when 
the  right  to  take  possession  for  that  purpose 
first  accrued  by  law,  and  that  an  entry  for 
the  purpose  of  constructing  any  part  of  the 
way  should  be  deemed  a  taking  possession 
of  all  the  lands  Induded  in  the  laying  out. 
The  provisions  of  Oen.  St  c.  43,  K  14,  15, 
63,  and  81,  upon  this  subject,  and  of  St  1868, 
c.  303,  were  continued  In  Pub.  St  c.  49.  U 
14,  15,  68,  81,  and  88,  respectively,  and  are 
now  in  force.  The  system  is  that,  when  a 
public  way  Is  established, ,  the  claim  of  the 
landowner  to  a  reasonable  compensation  Is 
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recognized  and  bis  damages  as  for  a  perma- 
nent taking  are  awarded  by  the  tribunal 
which  lays  out  the  way,  with  a  right  on  his 
part  to  have  the  estimate  revised  by  a  Jury. 
This  compensation  does  not,  however,  be- 
come payable  until  there  Is  an  actual  entry 
and  possession,  for  the  purpose  of  construc- 
tion, upon  some  land  Included  In  the  laying 
out  But,  If  such  entry  and  possession  are 
delayed  more  than  two  years,  he  may  have 
the  laying  out  declared  void;  and,  If  pos- 
session is  not  taken,  he  Is  entitled  to  an  in- 
demnity, the  amount  of  which  he  may  have 
revised  by  a  Jury.  This  system  allows  the 
landowner  a  reasonable  compensation  In  ev- 
ery supposable  case,  even  If  his  damages  as 
first  assessed  never  become  recoverable  be- 
cause no  land  is  entered  upon  for  the  purpose 
of  constructing  the  way,  even  If  the  way  Is 
finally  discontlnned  without  such  entry  and 
possession,  and  after  a  period  of  use  by  the 
public.  To  protect  the  rights  of  the  land- 
owner It  Is  not  necessary  to  give  other  than 
their  literal,  natural  construction  to  the  words 
of  the  statutes  in  which  this  systan  is  found, 
and  In  the  opinion  of  a  majority  of  the  court 
It  was  intended  by  the  legislature  to  em- 
brace cases  like  the  present  The  phraseol- 
ogy of  the  statutes  has  been  quite  uniform. 
The  words  used  In  St  1842,  c.  86,  §  1,  are: 
"Until  the  land  over  which  the  highway  or 
alteration  Is  located  shall  have  been  entered 
upon  and  possession  taken  for  the  purpose  of 
constructing  said  highway  or  alteration." 
This  language  is  significant  because  in  Har- 
rington V.  Commissioners,  in  view  of  which 
decIskHi  the  statute  was  enacted,  nothing 
like  the  phrase,  "possession  taken  for  the 
purpose  of  construction,"  was  used,  the  land 
not  having  been  entered  upon  at  all,  either 
for  constructing  the  way  or  In  using  It  as 
a  public  highway.  The  legislature  might 
well  say  that  entry  and  possession  for  the 
specific  purpose  of  construction  should  be  the 
prerequisite  to  the  right  of  the  landowner 
to  recover  damages  assessed  upon  the  theory 
of  a  permanent  taking,  and  that  without  such 
an  entry  and  possesslcHi,  if  bis  damages  were 
not  tendered  to  him,  he  should  be  entitled 
only  to  Indemnity  for  such  injury  and  ex- 
pense as  he  might  actually  sustain  by  the 
proceedings.  Every  legislature  since  that  of 
1842  which  has  dealt  with  the  subject  has 
used  substantially  the  same  formula,  and  a 
majority  of  the  justices  think  that  Pub.  St 
C  49,  S  69,  Is  meant  to  cover  all  cases  of 
town  and  private  ways,  including  those  al- 
ready in  public  use  when  laid  out;  and  that 
the  damages  are  not  to  be  paid,  except  at  the 
option  of  the  municipality,  until  entry  is 
made  and  possession  is  taken  for  the  purpose 
therein  stated.  The  case  of  Parker  v.  Nor- 
folk Co.,  150  Mass.  491,  23  N.  E.  231,  where, 
an  agent  of  the  county  having  set  bounds  at 
the  angles  of  a  county  way,  It  was  held  that 
the  placing  of  the  bounds  could  not  be  said, 
as  matter  of  law,  to  be  a  taking  possession 
of  the  land  within  the  meaning  of  St  1869, 


c.  303,  supports  the  view  now  expressed. 
Such  bounds  could  not  have  he&a  set  with- 
out an  entry  upon  the  land  taken,  and  the 
taking  was  in  the  widening  of  an  existing 
way,  already  in  use  by  the  public 

All  the  justices  are  of  opinion  that  the 
ways  were  legally  established,  and  a  ma- 
jority think  that  the  right  of  the  plaintiffs  to 
recover  the  damages  awarded  has  never  ac- 
crued, because  there  has  been  no  entry  and 
possession  taken  for  the  purpose  of  construct- 
ing the  ways.  Judgment  for  defendants  af- 
firmed. 


(184  Mass.  124) 
MALONBT  T.  CASEY  et  «L 
(Supreme  Judicial  Court  of  Massachaaetts. 
Essex.    June  21,  1895.) 

Tbusteb  Pbocbss— Deposit  in  Savi^iqs  Bank— 
RuLBg  or  Bane. 
Tlie  ris^t  of  a  creditor  to  attach  funds  in 
a  savings  bank  belonging  to  the  debtor  Is  not 
affected  by  plaintiff's  failure  to  observe  rules 
of  the  bank  requiring  that  when  money  is  de- 
manded the  bank  book  shall  be  presented,  and 
that,  before  fuDds  can  be  drawn,  a  certain  notice 
shall  be  given  the  bank. 

Report  from  superior  court  ESssex  county; 
Edgar  J.  Sherman,  Judge. 

Action  by  Frank  J.  Maloney  against  Wil- 
liam J.  Casey.  The  Haverhill  Savings  Bdnk 
was  summoned  as  trustee  of  defendant,  and 
the  court  found  that  plaintiff  was  entitled  to 
enter  Judgment  against  It  without  giving  an 
indemnity  bond.  At  the  request  of  the  bank, 
the  case  was  reported  to  the  supreme  Judi- 
cial court    Judgment  for  plaintiff. 

8.  W.  Clifford,  for  plaintiff,  Ira  A,  Abbott 
and  Francis  H.  Pearl,  for  defendant  trustee. 

FIELD,  C.  J.  We  deem  It  unnecessary  to 
determine  whether  it  was  within  the  power 
of  the  superior  court  in  this  case  to  order  the 
plaintiff  to  give  a  bond  of  indemnity  to  the 
trustee  before  entering  Judgment  charging 
the  trustee.  In  ordinary  actions  at  law  It 
has  bee^  deemed  within  the  power  of  a  court 
of  common  law,  although  th«?e  Is  no  statu- 
tory authority  to  order  such  a  bond  to  be 
given  by  the  plaintiff  to  the  defendant  in  cer- 
tain cases  where,  on  equitable  considera- 
tions, a  bond  seems  to  be  necessary  or  desira- 
ble to  Indemnify  the  defendant  against  the 
claims  of  other  persons  than  the  plaintiff  cm 
account  of  the  same  cause  of  action.  This 
practice  was  adopted  from  the  practice  in 
suits  In  equity.  Pottw  v.  Cain,  117  Mass. 
238;  Schmidt  v.  Bank,  153  Mass.  550,  27  N. 
E.  595.  Pub.  St  c.  183,  S  33,  Is  as  follows: 
"When  af  savings  bank  or  an  institution  for 
savings  Is  charged  as  trustee,  and  in  the 
opinion  of  the  court  there  arises  upon  the 
answer  a  doubt  as  to  the  Identity  of  the  de- 
fendant the  court  may  in  Its  discretion  re- 
quire the  plaintiff  to  give  bond,  with  surety 
or  sureties  to  be  approved  by  the  court  and 
conditioned  to  save  such  bank  or  institution 
harmless  from  any  loss  or  damage  arising 
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out  of  a  payment  by  It  pursiiant  to  the  order 
of  tbe  coart"  This  la  tbe  only  statutory 
provision  on  tbe  subject  In  tnutee  process, 
and  the  finding  of  the  court  In  the  present 
case  that  the  principal  defendant  Is  the  per- 
son  who  made  the  deposit  makes  this  sec- 
tion Inapplicable.  The  trustee  In  this  case 
IS  protected  by  the  Judgment  of  the  court 
against  assignments  of  which  It  had  not  re- 
ceived notice  at  the  time  it  was  charged. 
It  is  only  when  a  trustee,  having  notice  of  an 
assignment,  neglects  to  bring  it  to  the  notice  of 
tbe  court,  or  neglects  to  notify  the  assignee  of 
the  suit  that  the  Judgment  charging  the  trus- 
tee is  no  bar  to  an  action  for  the  benefit  of 
an  assignee^  Wardle  v.  Briggs,  131  Mass. 
518.  If  we  assume  that  the  superior  court 
had  the  power  to  order  a  bond  in  the  pres- 
ent case,  it  was  largely  within  its  discretion 
whether  it  would  exercise  the  power;  and 
the  facts  found  by  the  court  show  that  there 
was  no  error  In  law  in  refusing  to  order  a 
bond  in  the  present  case,  even  If,  under  any 
circumstances,  the  exerdse  of  such  a  discre- 
tion is  subject  to  revision  by  thI6  court. 

The  last  contention  Is  that  by  the  rules  of 
the  savings  bank  It  was  provided  that  "no 
payments  will  be  made  without  the  presenta- 
tion of  tbe  deposit  book,"  etc.,  and  that,  as  it 
has  been  found  that  the  deposit  book  in  this 
case  had  been  lost  and  could  not  be  present- 
ed, tbe  bank  is  not  liable  to  be  charged  In 
trustee  process.  Whether  a  depositor  under 
such  a  rule  can  maintain  an  action  against 
the  bank,  without  having  presented  or  caus- 
ed to  be  presented  to  tbe  bank  the  deposit 
book  when  the  demand  for  payment  is  made, 
or  whether  the  rule  would  be  held  not  to  ai>- 
ply  to,  or  would  not  be  enforced  In,  cases 
where  the  bank  book  is  lost  or  had  been 
destroyed,  need  not  be  considered.  The 
statutes  on  trustee  process  plainly  intend 
that  credits  in  savings  banks  shall  be  sub- 
ject to  attachments  by  that  process.  These 
statutes  have  made  no  provision  for  compel- 
ling the  principal  defendant  to  surrender  his 
deitosit  book,  and  without  such  compulsion 
the  plaintiff  usually  could  not  obtain  the 
book.  The  credits  are  attached  and  applied 
to  the  payment  of  the  defendant's  debt  to 
the  plaintltr,  against  the  will  of  the  defend- 
ant, and  It  has  not  been  made  a  condition  of 
the  attachment  that  the  plaintiff  shall  con- 
form, In  bringing  his  action,  to  all  the  rules 
which  the  defendant  is  required  to  observe 
before  he  can  txlng  an  action  against  the 
bank.  The  plaintiff  in  trustee  process,  where 
the  depositor  Is  the  principal  defendant,  is 
not  required  to  give  the  notice  which  the 
depositor  is  often  required  to  give  before  he 
can  demand  payment  of  the  bank.  It  is  for 
the  legislature  to  say  on  what  terms  trustee 
process  shall  be  maintained  to  reach  the  cred- 
itors of  the  principal  defendant,  and  the  rules 
of  the  bank  are  not  regarded  as  essential 
conditions,  on  a  compliance  with  which  tbe 
indebtedness  of  the  bank  to  the  depositor 
necessarily  depends.     We  are  of  opinion  that 


the  statutes  do  not  make  the  liability  of  the 
bank  to  be  charged  as  trustee  depend  upon 
the  plaintiff's  complying  with  the  rules  of 
the  bank,  which  were  intended  to  regulate 
the  conduct  of  a  depositor  in  his  relations 
with  the  bank.  Judgmoit  charging  the  trus- 
tee affirmed. 


(164  Mass.  36) 
NIOKBKSON  V.  SPINDBUO  et  tX 
(Supreme  Jndidai  Coort  of  Massachnsetts. 
Barnstable.     June  20,  1895.) 

BCBSCHIPTION— SBRTIOM   OV  BVBSOKIBBR  —  RiOBT 

TO  Recover— NoKJOiKDBB  of  Devendahts — 
Evidence — Ixjst  Teleobam. 

1.  Where  one  of  several  Bubscribers  to  the 
parchase  of  a  boat,  to  be  owned  by  all  in  propor- 
tion to  their  Bnbscriptions,  at  the  request  of  the 
agents  of  the  subBcribers,  snperintends  its  con- 
stiiiction  and  expends  money  therein,  and  after- 
wards it  is  agreed  lietweeu  him  and  the  other 
subsoibers  that  bin  intteest  in  the  boat  diall 
cease,  he  can  recover  from  the  other  BubBcribers 
at  law  for  the  value  of  hia  services  and  dis- 
bursements. 

2.  Where  two  of  several  Joint  owners  of  a 
boat,  sued  for  services  rendered  thereon,  fail  to 
plead  in  abatement  the  noojoinder  of  the  others, 
they  are  liable  as  if  they  were  sole  owners. 

3.  Where,  in  an  action  for  services  r«idered, 
defendant  sets  up  that  the  services  were  gratu- 
itous, plaintiff  may  show  tliat  when  he  entered  on 
the  work  he  was  engaged  in  a  buainese  in  which 
he  was  earning  from  |3  to  f  10  a  day,  and  that 
he  expected  to  be  paid. 

4.  Where  the  sender  of  a  telegram  takes 
the  initiative,  the  message  as  delivered  will,  as 
between  him  and  the  recipient,  be  treated  as  the 
original,  and  proof  of  its  loss  will  entitle  the  re- 
cipient-to  prove  its  contents,  there  being  no  evi- 
dence of  a  mistake  in  the  transmission  of  the 
message. 

Eixceptions  from  superior  court,  Barnstable 
county. 

Action  by  one  Nlckerson  against  Isaiah 
Splndell  and  another  for  services  rendered 
and  disbursements  paid.  A  verdict  was  ren- 
dered for  plaintiff,  and  the  case  was  report- 
ed to  the  supreme  Judicial  court  Exceptions 
overruled. 

This  was  an  action  of  contract  by  plaintiff 
against  Isaiah  Splndell  and  Augustus  S.  Mes- 
ser,  as  owners  of  the  steamer  Kearsarge,  to 
recover  the  sum  of  $122.80  for  expenses  and 
services  of  the  plaintiff  In  the  superintend- 
ence of  the  building  of  the  steamer.  At  tbe 
trial  In  the  superior  court,  before  Dewey,  J., 
in  addition  to  facts  which  appear  in  the  opin- 
ion, it  appeared  that  Agreement  A,  which 
was  signed  by  plaintiff,  was  as  follows:  "We, 
the  undersigned,  agree  to  take  the  amount 
set  opposite  our  names  in  a  steamboat  to  be 
purchased  or  built,  the  same  to  be  under  the 
management  of  Isaiah  Splndell  and  Com- 
pany, until  such  time  as  the  majority  of  the 
parties  hereto  signed  shall  determine  other- 
wise. We  agree  to  pay  to  said  Isaiah  Spln- 
dell and  Company  the  sums  set  opposite  our 
names  at  such  times  as  he  may  ask  for  it." 
Opposite  the  name  of  plaintiff  was  $500. 
Agreement  B:  "We,  the  undersigned,  stock- 
holders In  steamer  Kearsarge,  agree  to  pay 
to   Isaiah   Splndell,   managing   owner,    th« 
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8um8  set  opposite  our  names  for  the  purpose 
of  paying  outstanding  bills  against  said  boat 
to  date,  the  surplus  amount  to  be  used  as 
working  capital  for  the  said  boat  The  mon- 
ey to  be  paid  at  such  time  as  said  Isaiah 
Spindell  may  ask  for  it"  The  name  of  the 
plaintiff  was  not  signed  to  this  agreement 
Both  defendants  signed  each  agreement.  The 
plaintiff's  wife,  called  as  a  witness  for  the 
plaintiff,  testified  that  her  husband  had  re- 
ceived numerous  telegrams  from  Spindell, 
but  they  had  been  destroyed.  Plaintiff  then 
offered  secondary  evidence  of  the  contents 
■of  the  telegrams,  to  which  defendants  object- 
ed. The  court  ruled  that,  where  the  sender 
of  a  telegram  takes  the  InitiatlTe,  as  l)etween 
him  and  the  sendee  of  the  message,  the  orig- 
inal is  the  message  as  delivered  to  the 
sendee,  and  tliat  on  proper  foundation  being 
laid,  secondary  evidence  of  the  contents  of 
said  telegrams  was  admissible,  and  having 
found  that  the  absence  of  the  telegrams  as 
delivered  to  the  plaintiff  was  accounted  for, 
allowed  the  witness  to  testify  as  to  the  con- 
tents of  the  telegrams,  and  the  witness  then 
testified  that  the  telegrams  requested  the 
plaintiff  to  meet  Spindell  at  a  station  in  the 
town  of  Bourne.  The  jury  found  for  the 
plaintiff,  and  the  case  was  reported  to  the  su- 
preme judicial  court. 

O.  F.  Chamberlayne,  for  plaintiff.  H.  P. 
Harrlman  and  F.  J.  Dagett  for  defendants. 

KNOWIiTON,  J.  There  was  evidence  to 
show  that  the  plaintiff  performed  the  serv- 
ices and  incurred  tlie  expenses  set  out  in  his 
declaration  in  superintending  the  building 
of  a  steamer  for  the  defendants  and  others 
who  were  the  owners  of  her,  and  that  he  did 
this  at  the  request  of  the  defendant  Spindell, 
who  was  the  managing  agent  of  the  own- 
ers. It  is  contended  that  there  can  be  no  re- 
<!Overy,  inasmuch  as  the  plaintiff  was  one  of 
the  signers  of  the  agreement  under  which  the 
vCeamer  was  built  But  this  was  merely  an 
agreement  on  the  part  of  each  of  the  sub- 
scribers to  It  to  take  a  share  in  the  enterprise, 
and  to  pay  the  managing  agents  a  stated  sum 
whenever  they  should  ask  for  it  It  was  en- 
tered into  as  a  preliminary  to  the  purchase 
or  the  construction  of  a  steamboat  and  when 
the  plaintiff  signed  it  with  the  others  It  was 
contemplated  that  he  should  be  the  com- 
mander of  the  boat  when  she  was  put  to  use, 
and  should  own  a  share  in  her.  But  at  some 
time  the  plan  was  changed,  and  the  plaintiff 
did  not  become  the  captain  of  the  boat,  nor 
does  it  appear  whether  he  ever  became  the 
owner  of  any  share  in  her.  He  never  paid, 
and  apparently  was  never  asked  to  pay,  any- 
thing under  Paper  A,  and  he  was  not  among  the 
signers  of  Paper  B,  who  are  described  as  the 
"stockholders  in  steamer  Kearsarge."  There 
was  also  evidence  that  the  defendant  Spin- 
dell said  that  lie  did  not  consider  the  plain- 
tiff an  owner  In  the  steamer.  Assuming  that 
he  was  originally  expected  to  become  a  part 


owner,  the  jury  might  Iiave  been  warranted 
in  finding  either  that  he  never  actually  be- 
came one,  or  that  If  his  ownership  was  com- 
plete, a  new  arrangement  was  made  which 
left  him  as  if  it  had  never  e^sted.  Upon  a 
finding  that  he  rendered  services  and  depend- 
ed money  in  the  constmctipa  of  the  boat  at 
the  request  of  the  managing  agent  the  law 
would  imply  a  conti-act  to  pay  for  them,  in 
the  absence  of  anything  to  rebut,  the  ordi- 
nary presumption.  Even  if  be  had  done  this' 
as  one  of  the  owners,  he  would  have  been 
entitled  to  contribution  from  the  others,  al- 
though so  long  as  their  relations  remained 
unchanged,  he  could  not  have  maintained  an 
action  against  them  at  common  law.  Duff 
V.  Maguire,  99  Mass.  300;  Terry  v.  Bright- 
man,  132  Mass.  319.  If  he  was  one  of  the 
proprietors  of  the  business  at  the  time  of 
rendering  bis  services,  and  if  it  was  after- 
wards understood  and  agreed  between  him 
and  the  other  owners  that  his  ownership 
should  cease,  and  that  his  rights  should  be 
determined  in  the  same  way  as  if  he  had 
never  signed  the  first  agreement  he  could 
have  recovered  notwithstanding  his  former 
interest    Sikes  v.  Work,  6  Gray,  433. 

The  defendants  might  have  pleaded  in 
abatement  the  nonjoinder  of  the  other  own- 
ers, but  in  the  absence  of  such  a  plea  they 
are  liable  as  if  they  were  the  sole  ownoa. 
The  signing  of  Paper  B,  as  well  aa  Paper  A, 
by  both  of  the  defendants,  and  the  testimony 
that  Messer  visited  the  steamer  and  suggest- 
ed the  name  Kearsarge  for  her,  warranted  a 
finding  that  they  were  both  part  owners  in 
her. 

One  of  the  defenses  relied  upon  was  tliat 
the  plaintiff  rendered  his  services  and  paid 
his  money  gratuitously.  As  bearing  npon 
that  defense^  it  was  competent  fbr  the  plain- 
tiff to  show  that  he  was  then  engaged  in 
other  business  at  which  he  was  earning  from 
three  to  ten  dollars  per  day.  As  affecting  the 
probabilities,  this  fact  would  furnish  a  legiti- 
mate argument  against  the  defendants'  con- 
tention. Parker  v.  Cobnm,  10  Allen,  82;  Up- 
ton V.  Winchester,  106  Mass.  330;  Norris  t. 
Spofford,  127  Mass.  85.  Upon  the  same 
proposition  he  might  testify  that  when  be 
rendered  the  services,  he  expected  to  be  paid 
for  them;  not  that  his  6Xi)ectation  would  fnr- 
nish  a  ground  for  recovery  if  there  were  not 
facts  to  create  a  liability  otherwise,  but  if  he 
was  acting  voluntarily,  and  making  a  gift  of 
his  money  and  services  without  their  disclos- 
ing it  he  could  not  afterwards  change  his 
mind  and  recover  pay  for  what  he  did  gra- 
tuitously, even  if  the  otiier  circumstances 
were  such  that  looldng  to  them  alone,  the 
law  would  imply  a  contract  to  pay.  It  was, 
therefore,  competent  for  him  to  negative  this 
part  of  the  defendants'  contention  by  his 
testimony  that  he  was  not  acting  gratuit- 
ously. It  was  also  competent  for  him  to  tes- 
tify to  the  price  per  day  that  his  services 
were  fairly  wortli.  Kendall  t.  May,  10  Al- 
len, 59. 
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When  the  sender  of  a  telegraphic  message 
takes  the  Initiative,  the  message  aa  dellTeied 
may,  as  between  him  and  the  person  to 
whom  It  Is  sent,  be  treated  as  the  original.  In 
the  absence  of  evidence  to  show  mistake  In 
the  transmission  of  It.  Whether  we  shonld 
go  further,  and  hold  that  the  telegraph  com- 
pany Is  so  far  the  agent  of  the  sender  as  to 
bind  him  by  their  errors  in  sending  It,  It  Is 
unnecessary  in  this  case  to  decide.  There  is 
much  authority  In  support  of  this  last  propo- 
sition, although  the  contrary  has  been  held  in 
Bngland.  There  was  no  error  in  the  admis- 
sion of  the  testimony.  See  Durkee  t.  Bail- 
road  Co.,  29  Vt  127;  Saveland  v.  Oreen,  40 
Wis.  431;  Telegraph  Co.  v.  Dryburg,  36  Pa. 
St  298;  Wilson  v.  Railroad  Co.,  SI  Minn. 
481,  18  N.  W.  291;  Association  v.  Hutmacher, 
127  la  6S2,  658,  21  N.  E.  626;  Telegraph  Co. 
V.  Shotter,  71  Ga.  760;  Howley  v.  Whipple 
48  N.  H.  487;  State  T.  Hopkins,  60  Vt  316; 
Smith  V.  Boston,  54  Md.  138;  Henkel  t.  Pape, 
L.  R.  6Sxcb.  7. 

The  instmctton  "that  if  the  plaintifC  ren- 
dered the  services  and  Incurred  the  expenses 
in  question  at  the  request  of  Isaiah  Spinddl, 
acting  in  his  own  behalf  and  representing  the 
defendant  Augustus  S.  Messer,  and  if  the 
plalntur  rendered  said  services  expecting  to 
be  paid  for  them,  he  wottld  be  mtltled  to 
recover  the  valtie  of  his  services  and  the  ex- 
penses Incurred  by  him,"  was  not  given  as 
the  whole  law  of  the  case,  but  is  to  be  con- 
sidered in  connection  with  the  other  instruc- 
tions, which  required  the  Jury  to  determine 
the  relation  of  the  plaintiff  to  the  transaction 
and  to  the  defendants  at  the  time  of  bring- 
ing the  suit  So  considered  it  contains  no 
error.    Bxceptions  overruled. 


(IM  Man.  29) 

BBOWNBLL  et  al.  v.  OLD  COLONY  R.  CO. 

et  al. 

(Sapreme  Judicial  Court  of  Maasadinsetts. 

Biistol.     June  19,  1896.) 

Bailhoad  Company  —  CoMpeLLiNo  Exsbciss  or 

Fbahcbise — Kerbibs— Sfbcific  Ferform- 

ANOB  OF  Duties. 
l.Trndep  St.  1854,  c.  124,  the  i*oprietora 
of  a  ferry  transferred  their  charter  and  prop- 
erty to  a  railroad  company,  with  a  provision  that 
the  latter  should  be  held  to  perform  all  the  da- 
ties  prescribed  in  the  ferry  charter,  and  that  the 
two  companies  should  become  one  line.  The 
feny  wss  discontinued  in  1873.  By  St  1894,  c. 
3S0,  defendant  railroad  company,  which  in  1883, 
by  virtue  of  St  1882,  c.  80,  succeeded  to  all  the 
franchises  of  the  above  railway  company,  wag 
required  to  provide  and  operate  a  suitable  ferry 
in  accordance  with  the  original  charter  and  St. 
1854,  c.  124.  Bdd,  that  such  act  was  within 
the  power  of  the  legislature. 

2.  Where  the  statute  requires  that  a  suita- 
ble ferry  I)e  operated,  and  there  is  no  ^roof  be- 
fore the  court  from  which  it  can  determine  what 
kind  of  a  ferry  is  suitable,  an  order  will  be 
made  in  the  first  instance  to  provide  a  suitable 
ferry,  and  further  application  can  be  made  if 
the  ferryboat  provided  is  not  suitable. 

3.  When,  oy  legislative  authority,  a  ferry 
was  adopted  by  a  railroad  company  as  a  part  of 
its  line,  the  subsequent  maintenance  of  the  fer- 
ry becomes  as  much  a  part  of  the  business  of 


the  railroad  company  as  the  maintenance  of  any 
other  part  of  its  line. 

4.  Where  a  ferry  franchise  has  been  blend- 
ed in  that  of  a  railroad  company,  a  contentiou 
that  the  only  penalty  for  failure  to  operate  the 
ferry  is  forfeiture  of  the  ferry  charter  «annot 
be  maintained. 

5.  Where,  by  legislative  authority,  the  fran- 
chiae  and  property  of  a  ferry  company  were 
transferred  to  a  rsiilroad  company,  and  blended 
in  it,  with  a  proviso  that  the  grantee  was  to  per- 
form the  duties  imposed  on  the  grantor  by  its 
charter,  but  no  clause  of  re-entry  for  breach  of 
the  condition  was  inserted,  the  contention  of  de- 
fendant a  remote  grantee  of  the  railroad  com- 
pany, that  it  never  acqnired  the  franchise  to 
maintain  a  ferry,  on  the  ground  that  The  deed 
from  the  fern-  company  became  void  by  the  fail- 
nre  of  defendant's  grantors  to  maintain  a  ferry, 
and  that  in  recent  transfers  no  ccpress  men- 
tion of  the  ferry  franchise  has  b(«n  ronde^  can- 
not be  maintained. 

6.  No  waiver  of  the  obligation  to  operate  a 
ferry  can  be  presumed  from  the  fact  that  the 
commonwealth  acquiesced  in  its  abandonment 
for  over  20  yean,  or  from  legislation  subsequent 
to  its  abandonment,  by  which  railroads  were 
permitted  to  lease  and  consolidate  npon  the  basis 
of  such  abandonment  in  the  absence  of  some 
statute  expressing  or  clearly  implying  a  waiver. 

7.  The  legislature  may  provide,  as  in  St 
1894,  c.  392,  for  the  specific  enforcement  of  the 
obligation  to  maintain  a  ferry  by  a  suit  in  court. 

8.  The  better  construction  of  St  1894,  c. 
392,  making  it  the  imperative  duty  of  defend- 
ant to  operate  a  ferry,  and  prescribing  a  penalty 
to  the  commonwealth  of  $100  a  day  for  each 
day's  delay  in  operating  a  ferry,  but  containing 
no  provision  making  the  commonwealth,  or  any 
of  Its  ofiicers,  a  party  to  the  isuit  whidi  10  or 
more  citizens  may  bring  to  enforce  the  provisions 
of  the  act,  is  that  the  commonweatlh  may  en- 
force the  penalty  which  inures  to  its  benefit,  and 
that  the  10  or  more  dtisens  anthorized  may 
maintain  a  petition  in  equity  to  enforce  so  much 
of  the  statute  as  requires  defendant  to  operate 
the  ferry. 

Case  reserved  from  supreme  Judicial  court 
Bristol  county;    lAthrop,  Judge. 

Petition  by  Stephen  A.  Browndl  and  others 
nnder  Act  1894,  c.  392,  to  compel  the  Old 
Colony  Railroad  Company  to  operate  a  ferry 
between  Falrhaven  and  New  Bedford,  and 
to  enforce  a  penalty  provided  In  thei  statutes. 
The  case  was  heard  In  the  supreme  Judicial 
court  and  reserved  for  the  full  court  De- 
cree ordered  requiring  defendant  to  operate 
the  ferry,  and  denied  as  to  the  penalty.  Case 
reserved. 

T.  M.  Stetson  and  L.  Le  B.  Holmes,  for 
plaintiffs.  J.  H.  Benton,  Jr.,  for  defendant 
Old  Colony  R.  Co.  H.  M.  Knowlton,  Atty. 
Gen.,  for  the  Commonwealth. 


ALLEN,  J.  By  St.  1854,  c.  124,  the  proprie- 
tors of  the  New  Bedford  &  Falrhaven  Ferry 
were  authorized  to  transfer  their  charter  to 
the  Falrhaven  Branch  Railroad  Company  by 
deed,  which  should  vest  in  the  latter  com- 
pany all  the  rights  and  powers  conferred  by 
said  charter,  with  a  provision  that  the  latter 
company  should  be  held  to  perform  all  the 
duties  prescribed  thereby,  and  that  from  and 
after  the  execution  and  delivery  of  tiie  deed 
the  name  of  the  ferry  company  should  be 
changed,  and  that  the  said  corporation  should 
afterwards  exist  and  be  known  by  the  name 
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of  the  Falrhaven  Branch  Railroad  Company, 
and  should  not  be  required  to  hold  separate 
meetings  as  a  ferry  company,  but  that  all 
acts  needful  and  proper  to  be  done  should 
be  done  at  regular  or  special  meetings  of 
the  railroad  corporation,  or  by  the  directors 
thereof.  The  deed  which  was  executed  un- 
der the  above  statute  was  expressed  to  be 
upon  the  condition  that  the  railroad  com- 
pany and  their  successors  should  at  all  times 
discharge  the  duties,  and  become  and  re- 
main subject  to  the  liabilities,  prescribed 
and  set  forth  in  the  charter  of  the  ferry  com- 
pany, and  also  in  St  1854,  c.  124.  Various  in- 
termediate transfers  were  made,  until.  In 
1883,  by  virtue  of  St  1882,  c.  80,  the  Old  Col- 
ony Railroad  Company  succeeded  to  all  the 
franchises  and  property  which  bad  belonged 
to  the  Falrhaven  Branch  Railroad  Company. 
The  evidence  in  the  case  leaves  no  doubt, 
and  it  is  conceded,  that  after  the  deed  to  the 
Falrhaven  Branch  Railroad  Company  the 
railroad  of  that  company  and  the  ferry  be- 
came one  line,  and  were  operated  as  such 
for  a  number  of  years.  It  was  the  same  in 
effect  as  if  the  railroad  company,  by  its  origi- 
nal charter,  had  been  authorized  to  establish 
and  operate  the  ferry  as  a  part  of  its  line. 
The  ferry  became  practically  an  extension  of 
the  railroad.  Just  as  if  the  railroad  had  beea 
extended  ovw  a  bridge.  The  railroad  line 
having  been  thus  extended  and  operated  un- 
til 1873,  the  ferry  was  in  that  year  discon- 
tinued as  unprofitable;  and  by  St  1894,  c. 
392,  the  Old  Colony  Railroad  Company  was 
expressly  required  to  provide  and  operate  a 
suitable  ferry  In  accordance  with  the  provi- 
sions of  the  original  ferry  charter  and  of  St 
1854,  c.  124. 

The  first  question  which  we  have  to  deter- 
mine is  whether  this  statute  is  within  the 
legislative  power;  that  is  to  say,  whether  a 
railroad  company,  which  runs  a  ferry  as  a 
part  of  its  line,  and  which  Is  operating  the 
rest  of  its  line,  can  discontinue  the  ferry, 
and  refuse  to  obey  a  legislative  requirement 
to  operate  it  A  railroad  company  has  by  no 
means  an  absolute  power  to  determine  what 
I)arts  of  its  line  it  will  operate.  Its  fran- 
chises are  g^ranted  for  the  public  good,  and 
In  exercising  them  It  is  largely  subject  to 
the  control  and  direction  of  the  legislature. 
Either  by  virtue  of  the  police  power  or  of 
the  reserved  power  to  alter  charters,  many 
acts  may  be  required  which  Involve  expense, 
and  which  a  railroad  corporation,  or  other 
corporation  to  which  like  rules  would  apply, 
would  not,  if  left  to  iteelf,  undertake.  Nu- 
merous ilustrations  of  this  are  found  in  the 
decisions  of  this  court  as  well  as  in  those 
elsewhere.  Roxbury  v.  Railroad  Co.,  6  Cush. 
424;  Com.  v.  Hancock  Free  Bridge  Co.,  2 
Gray,  58,  64;  Fltchburg  R.  Co.  v.  Grand 
Junction  R.  R.  &  Depot  Co.,  4  Allen,  198; 
Com.  V.  Eastern  R.  Co.,  1U3  Mass.  254;  Com- 
missioners on  Inland  Fisheries  v.  Holyoke 
WateivPower  Co.,  104  Mass.  446;  Mayor,  eta, 
of  Worcester  t.  Norwich  &  W.  R.  Co.,  109 


Mass.  103;  In  re  City  of  Northampton,  158 
Mass.  299,  301,  33  N.  E.  568;  Union  Pac.  R. 
Co.  V.  Hall,  01  U.  S.  343;  Railroad  Oom'rs  v. 
Portland  &  O.  O.  R.  Co.,  63  Me.  27T;  State 
V.  Hartford  &  N.  H.  R.  Co.,  29  Conn.  338; 
Pet^Ie  V.  Albany  &  V.  R.  Co.,  24  N.  Y.  261; 
People  V.  Boston  &  A.  R.  Co.,  70  N.  Y.  560; 
Inhabltante  of  Montclair  v.  New  York  &  O. 
L.  R.  Co.,  45  N.  J.  Bq.  436,  18  Ati.  242;  Peo- 
ple V.  Louisville  &  N.  R.  Co.,  120  lU.  48,  10  N. 
B.  657;  State  v.  Iowa  Cent  R.  Co.,  83  Iowa, 
720,  60  N.  W.  280.  The  present  ca«e  is 
merely  an  Instance  of  compelling  a  railroad 
company  to  operate  its  entire  line.  The  leg- 
islature has  seen  fit  to  pass  an  imperative 
statute  to  this  eCTect  In  view  of  this  stat- 
ute. It  Is  not  open  to  the  railroad  company 
to  determine  that  the  ferry  should  be  dis- 
continued while  all  the  rest  of  its  various 
lines  are  operated.  The  defendant  appears 
to  rely  on  Com.  v.  Fltchburg  R.  Co.,  12  Gray, 
180,  as  sanctioning  a  contrary  doctrine;  but 
in  that  case  there  was  no  statute  requiring 
that  the  railroad  company  should  run  the  un- 
profitable trains.  Th^e  Is  nothing  in  the 
decision  which  declares  or  Implies  that  the 
legislature  might  not  have  Imposed  this  as 
an  absolute  duty.  The  same  thing  may  be 
said  of  People  v.  Rome,  W.  &  O.  R.  Co.,  103 
N.  Y.  95,  8  N.  E.  369,  and  People  v.  New 
York,  L.  B.  &  W.  R.  Co.,  104  N.  Y.  58,  0  N. 
B.  856. 

The  defendant  contends  that  St  1894,  c. 
892,  did  not  Impose  a  new  obligation  on  the 
defendant,  but  only  required  the  defendant 
to  perform  such  obligation  as  the  ferry  com- 
I>any  would  have  been  under  to  maintain  and 
operate  the  ferry,  if  it  had  not  transferred 
Its  charter  In  1854;  and  an  elaborate  argu- 
ment is  made  to  show  that  the  original  ferry 
company  was  not  bound  to  maintain  the 
ferry  for  all  time.  But,  whatever  may  have 
been  the  obligation  of  the'  original  ferry 
company,  the  Falrhaven  Branch  Railroad 
Company,  when  it  made  the  ferry  a  part  of 
its  line,  no  longer  had  the  power  to  discon- 
tinue the  ferry,  provided  the  legislature  ex- 
pressly required  that  it  should  be  operated. 
And  we  are  unable  to  give  to  the  statute  of 
1894  the  construction  suggested  by  the  de- 
fendant This  statute  makes  it  the  impera- 
tive duty  of  the  defendant  to  operate  the 
ferry,  whether  It  Is  profitable  or  not  The 
defendant  contends  that  the  stetute  requires 
It  to  provide  and  operate  a  "suitable"  ferry, 
and  that  there  is  no  proof  before  the  court 
upon  which  It  can  be  definitely  decided  what 
kind  of  a  ferry  is  suitable.  We  think,  how- 
ever, that  an  order  to  provide  a  suitable  fer- 
ry is  sufficient  in  the  first  Instance,  and  that. 
If  complaint  Is  made  that  a  ferryboat  which 
may  be  provided  Is  not  suiteble,  a  further 
application  may  be  made  to  the  court 

The  defendant  further  contends  that  the 
requirement  to  operate  a  ferry  forces  it  in- 
to a  new  business,  and  that  If  the  legisla- 
ture can  require  It  to  operate  a  ferry  for  a 
mile,  It  could  also,  require  It  to  maintain  a 
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line  of  steamboats  to  Kantncket.  The  only 
answer  tirhicb  needs  to  be  given  to  this  ar- 
gument Is  that  the  ferry,  by  legislative  au- 
thority, was  adopted  by  ttie  railroad  compa- 
ny as  a  part  of  the  line  of  the  railroad,  and 
that  its  subsequent  maintenance  is  no  more 
outside  of  the  business  of  the  railroad  com- 
pany than  the  maintenance  of  any  other  part 
of  the  railroad  line. 

The  defendant  further  contends  that  the 
only  liability  of  the  defendant  for  failnre 
to  operate  the  ferry  Is  a  liability  to  forfeit 
the  ferry  charter.  This  argument  cannot 
prevail,  since  the  blending  of  the  ferry  fran- 
chise with  that  of  the  railroad  company. 

The  defendant  also  contends  that  it  taas 
never  acquired  the  franchise  to  maintain  the 
ferry.  The  ground  of  this  argument  Is  tliat 
the  deed  of  the  ferry  franchise  to  the  Fair- 
Imven  Branch  Railroad  Company  was  upon 
condition,  and  that  the  deed  became  void 
by  the  failure  to  perform  the  duties  required 
by  the  condition;  and,  moreover,  that  in  the 
recent  transfers  no  express  mention  has 
been  made  of  the  ferry  franchise.  But  the 
-deed  of  the  proprietors  of  the  ferry  to  the 
Falrbaven  Branch  Railroad  Company  can- 
not be  considered  as  technically  a  deed  upon 
-condition  subsequent.  No  clause  of  re-entry 
for  breach  of  condition  was  Inserted,  and  the 
-purpose  of  the  proviso  was  rather  to  show 
that  the  grantee  was  to  assume  and  perform 
the  duties  prescribed  and  set  forth  in  the 
charter.  Rawson  v.  School  Dist,  7  Allen, 
125;  Sohler  v.  Trinity  Church,  109  Mass.  i. 
10;  Episcopal  City  Mission  v.  Appletcm,  117 
Mass.  326.  No  conveyance  upon  condition 
subsequent  was  contemplated  by  St  1(04, 
-c.  12i,  or  by  the  vote  of  the  stockholders  of 
the  Fairhaven  Branch  Railroad  Company  to 
make  the  purchase.  The  effect  of  the  trans- 
action was  to  transfer  the  duties. from  one 
corporation  to  another,  after  which  the  orig- 
inal corporation  had  no  further  Interest  In 
the  matter;  but  the  railroad  company  was 
bound  by  law  to  perform  all  and  singular 
the  duties  of  the  ferry  company.  The  ferry 
<K>mpany  was  not  authorized  to  make  a  con- 
ditional transfer.  By  section  3  of  the  stat- 
ute, Its  only  existence  after  the  transfer  was 
■as  the  Fairhaven  Branch  Railroad  Com- 
pany. Moreover,  an  estate  on  condition  sub- 
sequent Is  not  defeated  except  by  re-entry 
for  breach  of  condition.  No  such  re-entry 
has  been  made  in  this  case,  nor  Is  It  easy 
to  see  how  It  could  be,  since  the  ferry  com- 
pany, as  a  separate  corporation,  has  ceased 
to  exist  In  reference  to  the  suggestion  that 
no  special  mention  of  the  ferry  franchise 
has  been  made  in  the  recent  conveyances, 
it  may  be  said  that  none  need  be,  since  the 
provisions  of  St  1854,  c.  124,  and  the  de- 
livery of  the  deed  thereunder.  Since  that 
time  the  ferry  corporation  has  existed  and 
been  known  by  the  name  of  the  Fairhaven 
Branch  Railroad  Company,  and  has  been 
included  in  all  transfers  of  that  company. 

The  defendant  further  contends  that  It 
MAS«.Di:o.a&-42  N.B.~i6 


cannot  be  required  to  maintain  the  ferry 
during  the  term  of  the  lease  of  its  railroads 
and  property  to  the  New  York,  New  Haven 
&  Hartford  Railroad  Comimny.  This  lease 
was  not  pleaded  in  defense,  and  we  have  no 
reason  to  suppose  that  the  omission  was 
through  inadvertence.  Its  admission  in  evi- 
dence was  objected  to  as  Incompetent,  and 
not  open,  and  no  motion  was  made  to  amend 
the  answer  by  pleading  It  We  therefore 
have  no  occasion  to  consider  whether  the  ex- 
istence of  the  lease  would  exonerate  the  de- 
fendant as  lessor  from  Its  obligations  to  the 
commonwealth,  respecting  which,  however, 
see  Braslin  v.  Railroad  Co.,  146  Mass.  G4, 
13  N.  E.  65;  Davis  v.  Railroad  Co.,  121  Mass. 
184. 

The  defendant  also  suggests  that  any  ob- 
ligation to  the  commonwealth  to  operate  the 
ferry  was  waived  by  the  acquiescence  of 
the  commonwealth  in  its  abandonment  for 
a  period  of  20  years  after  1873,  and  also  by 
legislation  subsequent  to  the  abandonment 
in  1873,  by  which  the  railroads  were  per- 
mitted to  lease  and  consolidate  npon  the 
basis  of  such  abandonment  But  no  suoh 
waiver  on  the  part  of  the  commonwealth  is 
to  be  presumed  without  the  use  of  langoago 
In  some  statute  clearly  expressing  or  Im- 
plying it  The  omission  by  officers  of  the 
conunonwealth  or  by  others  to  take  steps 
earlier  for  enforcing  the  duty  signifies  noth- 
ing. No  statute  has  been  pointed  out  show- 
ing an  Intention  on  the  part  of  the  legisla- 
ture to  waive  the  performance  of  it 

The  defendant  contends  that  the  legisla- 
ture could  not  provide  for  the  specific  en- 
foroement  of  the  obligation  to  maintain  the 
ferry  liy  a  suit  In  court,  such  as  is  provided 
fbr  in  St  1894,  c.  392.  The  numerous  cases 
already  cited  in  which  resort  has  been  had 
to  the  courts  for  the  enforcement  of  similar 
obligations  and  duties  show  to  the  contrary, 
and  that  the  forfeiture  of  the  charter  Is  not 
the  only  remedy. 

Finally,  it  is  contended  that  the  penalty  of 
$100  a  day  for  each  day's  delay  in  operating 
such  ferry  cannot  be  enforced  in  this  suit 
Upon  this  point  the  statute  is  not  clear,  but 
we  have  come  to  the  conclusion  that  the  bet- 
ter construction  of  the  statute  Is  as  the  de- 
fendant contends.  The  principal  reasons 
supporting  this  view  are  as  follows:  The 
forfeiture  of  the  sum  prescribed  is  to  the 
commonwealth,  but  the  statute  contains  no 
provision  making  the  commonwealth  or  any 
one  of  its  officers  a  party  to  the  suit  which 
10  or  more  citizens  may  bring  to  enforce  the 
provisions  of  the  act  The  maintenance  of 
the  ferry  is  for  the  peculiar  benefit  of  New 
Bedford  and  Fairhaven,  but  the  citizens  of 
those  places  have  no  special  Interest  In  the 
enforcement  of  the  penalty.  The  legislature 
can  hardly  have  Intended  that  the  penalty 
should  be  paid  to  the  10  or  more  cltleens 
who  are  authorized  to  file  a  petition  in 
equity  to  enforce  the  provisions  of  the  stat- 
ute, yet  nobody  else  Is  required  to  be  a 
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party  plalntlfl.  The  plalntlfls  hate  made 
the  attorney  general  a  party  to  represent 
the  commonwealth;  bat  be  Is  not  a  tinanclal 
officer  of  the  state,  and  we  are  at  a  loss 
to  see  how  he  can  proi>erly  be  made  a  party, 
or  be  entitled  to  appear  in  his  own  name  to 
represent  the  pecmilary  Interest  of  the  com- 
monwealth under  this  statute.  The  ordi- 
nary way  of  enforcing  a  penalty  which  is  to 
go  to  the  commonwealth  Is  by  proceeding 
In  the  name  of  the  commonwealth,  unless 
some  other  mode  Is  enacted  by  statute  or 
established  by  custom.  We  hare  a  difficulty 
in  inferring  that  the  legislature  Intended 
that  a  heavy  pecuniary  penalty  Inuring  to 
the  commonwealth  should  be  enforceable 
by  a  suit  or  petition  In  equity  In  this  court, 
which  suit  is  Instituted,  managed,  controlled, 
and  subject  to  be  discontinued,  solely  by 
private  citizens,  who  have  no  Interest  In 
such  penalty.  The  proTislon  of  the  statute 
that  this  court  should  hare  Jurisdiction  in 
equity  upon  the  petition  of  10  or  more  citi- 
zens of  New  Bedford  or  Fairharen  to  en- 
force the  prorislous  of  this  act  is  satisfied 
by  holding  that  it  means  the  provisions  re-' 
quiring  the  Old  Colony  Railroad  Company 
to  provide  and  operate  a  suitable  ferry. 
These  citizens  may  maintain  a  petition  In 
equity  to  enforce  so  much  of  the  statute  as 
concerns  the  citizens  of  New  Bedford  and' 
Fairharen.  The  commonwealth  may.  en- 
force the  penalty  which  inures  to  Its  bene- 
fit. This  view  derives  some  confirmation 
from  Pub.  St  c.  217,  §  2,  providing  that  "all 
fines  and  forfeitures  *  •  *  expressly  ap- 
propriated to  the. use  of  the  commonwealtb 

*  •  •  may,  unless  otherwise  expressly 
prorided  by  law,  be  prosecuted  for  and  re- 
covered by  Indictment  in  the  superior  court 

*  •  •  or  the  same  may  be  recovered  in  an 
action  of  tort"  The  result  is  that  the  plain- 
tiffs are  not  entitled  to  a  decree  for  enfor- 
cing the  forfeiture  of  f  100  a  day  to  the  com- 
monwealth, but,  in  the  opinion  of  a  ma- 
jority of  the  covrt,  they  are  entitled  to  a 
decree  requiring  the  defendant  to  provide 
and  operate  a  suitable  ferry.  Ordered  ac- 
cordingly. 


ass  Mwa.  G«U 
SMITH  V.  NEW  YORK  &  N.  E.  R.  CO. 

(Supreme  Judicial  Court  of  Massachaaetts. 
Suffolk.     Jane  3.  1895.) 

R.,  ILBOAD  LOOATIOS — PaRT  ABANDONMENT — DOOO- 
HBNTART  EVIDBNCE. 

1.  On  an  issne  whether  defendant  railroad 
tompany  had  abandoned  a  strip  of  land  one-half 
a  rod  wide  on  the  east  side  of  its  location,  which 
was  five  rods  wide,  and  the  center  of  which  was 
two  rods  west  of  the  strip  in  question,  it  ap- 
peared that  before  the  filine  of  tne  location  the 
Idud  on'  both  sides  of  the  location  belonged  to 
T.,  who  conveyed  to  C.  a  part  of  it  lying  outside 
of  the  strip,  the  west  boundary  of  the  land  thus 
Conveyed  coinciding  with  the  east  boundary  of 
the  strip,  and  that  0.  at  the  time  of  the  location 
was  also  the  owner  of  the  next  two  adjoining 


lots  north  of  the  lot  purchased  from  T.,  thmnigli 
which  two  lots  the  location  ran,  hdd,  that  a  peti- 
tion to  the  county  commissioners  by  the  admin- 
istrator of  C.  from  the  assessment  df  damages 
for  C.'s  land  taken  by  the  location,  the  decision 
of  the  commissioners  thereon  by  consent  of  the 
parties,  and  a  deed  executed  in  escrow  by  the 
widow  and  heirs  of  C.  as  part  of  the  same  trans- 
action, none  of  which  purported  to  deal  with 
the  land  in  qnestiou,  were  inadmissible. 

2.  In  snch  a  case  a  subsequent  conveyance 
of  land  800  feet  away  from  the  land  in  question, 
by  a  third  party,  to  defendant,  tending  to  show 
that  defendant  only  claimed  a  location  4  rods 
wide  at  that  place,  is  inadmissible  to  prove  that 
defendant  did  not  claim  a  location  6  rods  wide  at 
the  place  in  question,  thus  embracing  the  strip  in 
dispute. 

3.  The  fact  that  defendant  railroad  company 
accepted  a  deed  to  other  land,  with  reference  to 
a  plan  not  purporting  to  be  drawn  to  scale,  but 
which  attributed  to  defendant's  location  a  cer- 
tain width,  does  not  make  such  plan  admissible 
to  show  the  width  of  defendant's  location  at 
the  place  in  controversy. 

Exceptions  from  Buperl<»r  court,  Suffolk 
county. 

Action  by  H.  Smith  against  the  New  York 
&  New  England  Railroad  Company.  To  the 
admission  of  certain  evidence  defendant  ex- 
cepts.    Exceptions  sustained. 

Defendant's  bill  of  exceptions  waa  as  fel- 
lows: This  was  an  action  of  tort  for  a  tres- 
pass alleged  to  have  heea.  committed  by  the 
defendant  In  the  erection  of  a  fence  in  1888 
upon  land  claimed  to  belong  to  the  plaintiff. 
The  locus  was  about  800  feet  south  of  the 
defendant's  Harvard  street  station,  in  the 
city  of  Boston,  and  on  the  opposite  side  of 
the.  tracks  therefrom,  and  the  fence  ectended 
a  distance  of  about  100  feet  parallel  with  the 
center  line  of  location  of  said  railroad  com- 
pany, and  distant  therefrom  2^  rods.  The 
plaintiff  claimed  to  own  a  piece  of  the  land 
whereon  the  fence  was  built,  and  extending 
from  the  said  fence  towards  said  center  line 
(a  location  a  distance  of  one-half  a  rod.  Tb» 
railroad  company  claimed  to  own,  for  rail- 
road purposes,  under  its  cliarter  and  loca- 
tion, the  strip  of  land  between  these  two 
lines,  the  land  in  questlMi  thus  being  a  strip- 
one-half  rod  wide,  paiallel  with  the  center 
line  of  location,  and  lying  between  two  lines, 
one  two  rods  distant  from  the  center  line 
(and  during  the  trial,  and  herein,  spoken  of 
as  the  4-rod  line),  and  the  other  2^  rods 
distant  from  said  center  line  (spoken  of  aa 
the  5-rod  line).  These  designations  are  giv- 
en, because,  if  at  the  time  of  the  alleged 
trespass  defendant's  location  was  4  rods 
wide  only,  its  line  extoided  only  to  ttie  Une- 
dalmed  by  the  plaintiff;  but,  if  the  location 
was  5  rods,  then  tbe  defendant's  line  extend- 
ed to  said  5-rod  line,  so  called,  and  the  fence- 
in  that  case  was  lawfully  built  Plans  <^ 
the  premises  were  used  at  the  trial,  and  may 
be  used  at  the  argument  of  these  exceptions. 

Tbe  court  ruled,  upon  all  the  evidence,  that 
the  Boston  &  New  York  Central  Railroad' 
Company,  a  predecessor  in  title  of  the  pres- 
ent defendant,  filed  a  valid  location  in  1854, 
which  said  location  was  fire  rods  wide  at 
the  point-  in  question,  and  its  center  line  la. 
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the  same  as  the  present  center  line  at  the 
place  In  question.  In  other  words,  the  court 
rules,  on  all  the  evidence,  that  the  present 
location  is  ooe  which  was  legally  filed,  and 
which  the  present  defendant  holds  by  mesne 
conveyances,  under  the  charter  and  filing  of 
said  Boston  &  New  York  Central  Railroad 
Company.  By  said  location,  the  land  in  ques- 
tion in  this  suit,  which  may  be  spoken  of  as 
the  half-rod  strip,  became  the  proi)erty  of 
said  railroad  company  for  railroad  purposes, 
and  remained  its  property,  or  that  of  its  suc- 
cessors, up  to  the  time  of  the  alleged  tres- 
pass, unless  the  present  defendant,  or  some 
one  of  its  predecessors  In  title,  has  abandon- 
ed said  half-rod  strip,  this  questlcm  of  aban- 
donment being  the  main,  and  practically  the 
only,  issue  in  the  case  under  the  ruling  of 
the  court. 

Originally,  and  before  the  filing  of  the  loca- 
tion in  1854.  the  land  on  all  sides  of  the 
locus  was  the  property  of  one  Tolman,  said 
pn^>erty  l)eing  a  farm  of  about  20  acres. 
The  width  of  the  farm  where  the  railroad 
crossed  it  was  about  000  feet,  and  it  extend-- 
ed  a  long  distance  on  each  side  of  the  loca/- 
tion.  Previously  to  the  filing  of  the  location, 
however,  on  April  8,  1864^  one  end  of  the 
farm,  containing  about  4  acres,  was  sold 
to  one  Carleton,  and  the  division  between  the 
portion  sold  to  him  and  the  remainder  was 
claimed  by  the  pUintlfl  to  have  coincided 
with  a  line  2  rods  east  of  the  center  line  of 
the  railroad  as  subsequently  located,  or,  in 
other  words,  with  the  present  4-rod  line. 
This  p<Hrtion  bought  by  Oarleton  was  known 
as  the  Tolman  lot.  There  was  oo  natural 
boundary  or  fence  on  the  divisiMi  line,  but 
then  was  testimony  that  a  fence  was  built 
then  two  or  three  years  later,  and  main- 
tained untU  1888.  Said  Carleton,  at  the  time 
of  the  location,  was  also  the  owner  of  the 
next  two  adjoining  lots  of  land  north  of  the 
lot  purchased  by  him  from  Tolman,  through 
which  two  lots  the  location  ran.  These  lots 
were  known  respectively  as  the  Carletch  and 
Pl«x:e  lots.  The  land  taken  by  the  railroad 
company  was  not  paid  for  up  to  1857.  Dur- 
ing this  year  Carleton  died,  and,  subsequent- 
ly, in  the  same  year,  proceedings  were  had 
before  the  Norfolk  county  commlssicHters,  a 
copy  of  the  record  of  which  is  hereto  an- 
nexed, marked  "A,"  and  an  agrreement  was 
made  between  the  said  Boston  &  New  Tork 
Central  Railroad  Company,  on  the  one  hand, 
and  the  heirs  of  said  Carleton,  on  the  other 
hand,  relating  to  the  payment  for  the  land 
taken  by  said  railroad  company  from  said 
Carleton  in  his  lifetime.  Said  agreement 
did  not  include  the  half -rod  strip  which  was 
in  question  in  this  case.  The  land  belonging 
to  the  Carleton  heirs  at  that  point  was 
bounded  by  the  4-rod  line.  A  copy  of  said 
agreement  Is  hereto  annexed,  marked  "B," 
and  made  a  part  of  this  bill  of  exceptions. 
The  sum  provided  for  In  said  agreement  was 
not  paid  within  the  time  limited  therein,  and 
the  escrows  mentioiied  therein  were  never 


delivered  to  the  Boetoo  ft  Ifew' York  Central 
Railroad  Company  by  the  holder  in  escrowi 
A  copy  of  said  escrow  covering  the  Tolman 
lot  is  hereto  annexed,  marked  "C,"  and  made 
part  of  these  exceptions.  The  railroad  com- 
pany paid  the  Oarleton  heirs  in  1864  said 
sum  and  intwest. 

The  defendant  objected  to  the  admission 
of  said  proceedings  before  the  Norfolk  coun- 
ty commissioners,  and  of  said  agreement  and 
the  deed  in  escrow,  and  to  them  severally) 
but  the  court  admitted  the  same,  and  the  de- 
fendant duly  excepted. 

It  appeared  that  the  Oarleton  lot,  th« 
Pierce  lot,  and  the  Tolman  lot,  as  owned  by 
Oarleton,  each  contained  more  land  than  was 
covered  by  the  said  location  of  the  railroad 
as  filed,  and  the  escrow  put  in  and  relating 
to  the  Tolman  lot  covers  in  Its  description 
the  whole  of  the  Tolman  lot,  while  the  es- 
crows relating  to  the  Carleton  and  Pierce 
lots  cover  only  a  strip  four  rods  in  width. . 

The  plaintiff  put  in,  as  evidence  of  aban- 
donment in  this  case,  a  deed  from  George  F. 
Pinkfaam  and  others  to  William  T.  Hart  and 
Charles  P.  Clark,  trustees,  dated  August  4, 
1873,  and  referring  to  a  recorded  plan  which 
may  be  used  at  the  argument.  It  was.  ad- 
mitted that,  when  said  deed  was  given,  said 
Hart  and  Clark  were  in  possession  of  the 
property  of  the  Boston,  Hartford  &  Erie 
Railroad  Company,  including  the  line  of  road 
at  the  point  in  question.  A  copy  of  said  deed 
is  hereto  annexed,  marked  "D."  It  was  not 
claimed  by  the  plaintiff  that  said  deed  cov- 
ered any  part  of  the  locus  or  of  the  land  orig- 
inally a  part  of  the  Tolman  farm,  but  It  was 
claimed  that  Jt  did  cover  the  half-rod  strip 
outside  the  four-rod  line^  where  defendant's 
Harvard  street  station  stands,  said  strip  be- 
ing part  of  the  so-called  Oarleton  lot,  and 
of  the  land  belonging  originally  to  S.  B. 
Pierce,  and  afterwards  to  Bicknell,  Pink- 
ham,  and  others,  and  bord^ing  on  the  so- 
called  Pierce  lot  The  nearest  point  of  the 
land  which  was  claimed  to  be  covered  by 
said  deed  to  Hart  and  Clark  was,  as  appears 
above,  alMut  800  feet  from  the  nearest  polqt 
of  the  locus  in  this  case,  and  on  the  opposite 
side  of  the  tracks  therefrom.  It  appeared  that 
said  grantors  in  said  deed  had  erected  a  nil- 
road  station  on  the  premises  conveyed  by  it, 
for  the  use  of  the  railroad  company,  and  in- 
tMided  by  said  deed  to  make  a  gift  of  the 
same  to  the  trustees  for  the  railroad.  The 
premises  were,  howeyer,  foreclosed  by  a  pri- 
or mortgage,  and  the  trustees  and  oompony 
finally  got  no  title  under  said  conveyance. 

The  defendant  objected  to  the  -admission 
of  this  deed,  and  it  was  admitted  against  his 
objection  and  exception. 

The  court  found  in  favor  of  the  plaintUf, 
and  the  defendant,  being  aggrieved  thereby, 
allies  its  exceptions  and  prays  that  the 
same  may  be  allowed. 

E.  O.  Achom,  for  plalntifC.  F.  A.  Fam- 
ham,  for  defendant 
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HOLMES,  J.  This  ts  an  action  of  tort,  in 
wblcb  the  question  Is  whether  a  strip  of  land 
half  a  rod  wide  on  the  east  side  of  the  de- 
fendant's roadbed  Ijelongs  to  the  plaintiff  or 
to  the  defendant  The  land  is  to  the  south 
of  the  lands  In  controversy  In  Biclinell  v. 
Ralbnad  Co.,  161  Mass.  428,  37  N.  B.  378, 
and  In  Westcott  t.  Railroad  Co.,  152  Mass. 
465,  25  N.  E.  840,  and  is  on  the  east  side  of 
the  roadbed.  In  this,  as  in  those  cases,  it  is 
to  be  taken  that  the  original  location  was 
five  rods  wide  and  Included  the  strip  in  ques- 
tion, and  the  only  issue  is  whether  it  had 
been  narrowed  by  abandonment  of  this  strip. 
The  principal  exception  is  to  the  admission 
of  the  documents  mentioned  in  the  cases 
named.  These  documents  are  a  petition  to 
the  county  commissioners  by  the  administra- 
tor of  one  William  L.  Carleton,  from  the  as- 
sessment of  damages  for  land  talcen  by  the 
location,  the  decision  of  the  county  commis- 
sioners thereon  by  consent  of  the  parties, 
and  a  deed  executed  in  escrow  by  the  widow 
and  heirs  of  Carleton,  as  part  of  the  same 
transaction,  together  with  the  agreement  as 
to  the  terms  and  conditions  for  its  delivery. 

The  documents  were  held  to  be  admissible 
in  the  former  cases,  but  the  present  case  is 
materially  different  The  land  now  in  con- 
troversy did  not  belong  to  Carleton,  but  lay 
just  outside  his  line,  which  only  extended  to 
what  has  been  called  the  four-rod  Hue,  on  the 
east  side  of  the  locatltm.  Of  coursev  there- 
fore, the  proceedings  on  behalf  of  his  estate 
could  not  affect  or  deal  with  this  strip.  They 
did  not  purport  to  do  so  in  any  way,  or  con- 
tain any  language  about  it  If  the  escrow 
had  been  delivered,  which  it  was  not,  it 
would  have  afforded  no  argument  from  prob- 
abilities that  the  location  extended  only  two 
rods  to  the  east  of  the  center  line,  on  the 
ground  that  It  was  only  two  rods  on  the  west 
On  the  contrary  the  escrow  would  have  con- 
veyed at  this  place  the  whole  of  the  Tolman 
lot,  so  called,  belonging  to  Carleton,  which 
was  much  more  than  two  rods  and  a  half  on 
the  west  of  the  center  line.  No  argument 
in  favor  of  abandonment  can  be  drawn  fr(»n 
the  fact  that  the  road  was  only  four  rods 
wide  further  to  the  north;  for  the  location 
was  five  rods,  and  the  greater  part  of  the 
road  unquestionably  is  Ave  rods  wide.  This 
escrow  contained  no  language  liice  that  in 
the  Bicknell  Case,  Importing  that  a  tract  only 
four  rods  wide  was  the  whole  roadbed  of  the 
defendant  at  that  point.  The  only  expression 
which  Gonid  be  laid  hold  of  as  possibly  af- 
fecting the  defendant's  right  is  a  general  al- 
legation in  the  petition  to  the  county  com- 
missioners that  the  railroad  had  taken  from 
the  parcels  belonging  to  Carleton  "a  strip  of 
land  four  rods  in  width  or  thereabouts."  If 
this  allegation  were  more  specific  than  it  is, 
it  still  would  leave  untouched  the  question 
what  land  the  railroad  bad  taken  not  be- 
longing to  Carleton.  We  are  of  opinion  that 
In  this  case  the  documents  should  have  been 
excluded. 


The  other  exception  relates  to  the  admis- 
sion of  a  deed  of  land  800  feet  distant  from 
the  strip  in  question,  and  a  plan  referred  to 
in  the  deed.  In  the  Westcott  Case,  the  deed 
was  admitted,  as  It  conveyed  a  part  of  the 
land  then  in  controversy.  But,  for  the  rea- 
son already  given,  the  fact,  if'  It  be  one,  that 
the  railroad  did  not  claim  other  land  outside 
the  four-rod  line,  does  not  tend  to  prove  that 
it  did  not  claim  this.  The  deed  was  not  ad- 
missible as  a  conveyance.  It  was  argued 
that  the  plan  referred  to  was  admissible  on 
Independent  grounds.  It  Is  an  extended  lith- 
ographic plan  of  land  belonging  to  the  Mt 
Bowdoin  Land  Associates,  and  on  the  out- 
skirts of  the  land  is  laid  down  the  track  of 
the  defendant's  predecessor,  the  Boston, 
Hartford  &  Erie  Railroad,  for  a  very  con- 
siderable distance.  A  witness  who  testified 
that  the  original  was  made  in  his  office  tes- 
tified also  tliat  the  scale  of  the  plan  referred 
to  was  a  reduced  lithographic  scale,  and  that 
the  scale  would  appear  differmt  by  meas- 
urement, but  stated  that  be  was  very  famil- 
iar with  the  plan,  and  that  the  width  of  the 
road  as  shown  was  about  four  rods  at  dif- 
ferent places.  Including  the  place  In  ques- 
tion. The  width  to  the  eye  is  the  same 
throughout  The  plan  does  not  purport  to  be 
drawn  to  scale.  It  seems  to  us  quite  Im- 
IK>sslbIe  to  say  that  the  railroad,  by  accept- 
ing a  deed  referring  to  a  different  part  of 
the  plan,  admits,  or  may  be  argued  to  have 
admitted,  that  the  width  attributed  to  its 
road  is  correct  throughout  its  whole  length, 
without  having  any  intimation  on  the  face  at 
the  paper  wliat  that  width  is  supposed  to  be, 
and  the  purpose  of  the  reference  to  it  having 
no  bearing  on  the  matter,  except  in  one 
small  and  distant  spot 

Exceptions  sustained. 


(164  Mass.  !)■ 
LINCOLN  V.  COMMONWEALTH, 

(Snpreme  Judicial  Court  of  Massachusetts. 
Suffolk.     June  12,  1886.) 

HioHWAT  BT  Pbkscbiptioit — Relocatiow  —  Con- 
struction OF  Sewer— Adsjtiosal  Sbrvitodb. 

1.  On  an  issue  as  to  whether  a  certain  way 
running  over  petitioner's  land  was  a  highway, 
it  appeared  that  S.  street  of  which  the  land  in 
controversy  was  claimed  to  be  a  part,  was  an 
ancient  highway,  and  that  a  part  thereof  was- 
iocated  in  1868  according  to  a  certain  plan, 
which  did  not  show  that  the  highway  ran  over 
petitioner's  land;  but  there  was  testimony  that 
that  part  of  S.  street  was  not  then  in  dispute, 
and  that  it  was  part  of  the  ancient  highway. 
There  was  a  relocation  in  1875,  which  also  re- 
ferred to  said  plan;  bat  the  way  crossing  peti- 
tioner's land  was  expressly  included,  as  part  of 
S.  street  in  the  written  description.  Hdd,  that 
the  county  commissioners  had  jorisdiction  to  in- 
clude the  land  in  controversy  in  the  relocation 
of  1875,  and,  having  done  so,  .their  action  was 
binding  on  petitioner. 

2.  Under  Pub.  St.  c.  49,  1 18,  providing  fOr 
the  relocation  of  highways,  whether  the  same 
were  laid  out  by  the  authority  of  the  town  or 
otherwise,  highways  by  prescription  may  be  re- 
located. 
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3.  Land  taken  for  a  highway  ma^  be  made 
subject  to  the  easement  of  a  metropolitan  sewer 
without  imposing  an  additional  serritude. 

4.  The  fact  that  the  right  to  construct  a 
sewer  in  the  highways  is  withdrawn  from  a 
town,  and  ezerdsed  by  the  commonwealth,  lays 
no  additional  burden  on  the  one  who  owned  the 
land  when  it  waa  taken  for  the  highway  by  the 
town. 

6.  On  an  imne  as  to  whether  a  way  is  pub- 
lic or  private,  testimony  that  it  was  or  was  not 
included  in  an  assessment  for  taxation  is  irrele- 
▼ant. 

BzceptioDS  from  superior  court,  Suffolk 
county. 

Fetitlon  by  Onay  A.  Taft  against  the  com- 
monwealth for  assessment  of  damages  under 
the  metropolitan  sewerage  act  (St  1889,  c. 
439).  After  a  previous  trial,  Taft  died,  and 
Charles  8.  Lincoln,  as  executor,  prosecuted 
the  petition.  There  was  a  judgment  for  the 
commonwealth,  and  exceptions  by  petitioner. 
Exceptions  overruled. 

C.  S.  Lincoln  and  Elder,  Wait  &  Whitman, 
for  petlticma:.  3.  D.  Long  and  W.  D.  Turner, 
for  the  Commonwealth. 

HOLMES,  J.  In  Taft  v.  Com.,  158  Mass. 
626,  33  N.  E.  1046,  there  was  condicUng  evi- 
dence as  to  whether  Shirley  street  extended 
across  the  petitioner  Taft's  land  before  1S7S, 
and  the  record  of  a  relocation  in  that  year 
establishing  a  part  of  it  on  Taft's  land  was 
held  conclusive  against  him.  At  the  second 
trial  all  the  wltnes^s  who  testified  agreed 
that  the  way  over  Taft's  land  was  not  known 
as  "Shirley  Stter.t,"  and  that  tbey  never 
knew  of  any  conttoversy  about  It  The  rec- 
ords of  the  town  of  Wlntbrop  were  produced, 
and  showed  the  acceptance  in  1868  of  "a 
street  laid  out  from  City  Farm  to  Point  Shir- 
ley, according  to  a  plan  drawn  by  John 
Lowe."  The  plan  was  put  In,  and  did  not 
show  any  way  over  Taft's  land,  and  finally 
one  of  the  petitioners  for  the  relocation  of 
1875  testified  that  at  the  time  he  signed  the 
petition  there  was  no  controversy  as  to  where 
the  southern  terminus  of  Shirley  street  was. 
On  the  other  hand,  the  location  by  the  town 
in  1868  did  not  cover  the  whole  of  Shirley 
street  Shirley  street  was  an  ancient  high- 
way. There  was  no  question  that  there  was 
a  visible  way  over  the  place  in  dispute,  and 
there  was  some  evidence,  from  Taft  himself, 
and  from  other  witnesses,  that  tnere  was  a 
way  there  by  prescription.  The  petitioners 
contended  that  on  this  evidence  it  must  be 
assumed  that  the  county  commissioners  had 
no  jurisdiction,  but  the  judge  ruled  that  the 
way  was  a  public  way. 

The  petitioner  makes  some  slight  attempt  to 
fortify  his  argument  by  the  reference  to  John 
Lowe's  plan  in  the  relocation,  and  by  suggest- 
ing that  the  petition  for  relocating  waa  not 
Intended  to  open  this  question.  These  sug- 
gestions may  be  dismissed  with  a  few  words. 
The  relocation,  although  referring  to  Lowe's 
plan,  overrides  It,  or  supplies  by  express 
words  what  the  plan  does  not  show.  The 
petition  is  broad  enough  to  open  any  question 
v.4lN.E.no.2— 8 


which  could  be  raised  on  relocation,  and  what 
the  petitioners  Intended  does  not  matter. 

Coming  to  the  main  point  we  are  of  opin- 
iMi  that  the  ruling  of  the  court  was  right 
As  was  pointed  out  by  the  counsel  for  the 
commonwealth,  the  conclusiveness  of  a  relo- 
cation made  in  good  faith,  and  not  manifestly 
absurd,  is  laid  down  in  stronger  terms  In 
Hadley  v.  Commissioners,  11  Cush.  394,  than 
It  was  In  our  former  decision  (158  Mass.  534, 
33  N.  E.  104^.  See  Tufts  v.  Somerville, 
122  Mass.  273,  276;  Dean  v.  City  of  Lowell, 
135  Mass.  66.  It  is  true,  on  this  evidence,  as 
It  was  at  the  first  trial,  that  the  road  in  ques- 
tion was  a  mere  spur  of  Shirley  street  proper, 
even  If  not  part  of  it,  and  that  the  decision 
that  it  was  part  of  Shbrler  street  was  not 
absurd,  even  on  the  evidence  produced  as 
to  the  state  of  things  before  1875;  for,  stated 
in  a  somewhat  differoit  way,  the  evidence 
showed  that  Shirley  street  was  an  ancient 
highway,  In  existence  before  the  location  of 
1868,  and  some,  if  not  aU,  of  the  evidence  was 
that  this  continuous  portion  of  the  way  was 
also  an  ancient  highway.  It  was  part  of  the 
same  way  in  everything  but  name.  Com.  v. 
McDonald,  160  Mass.  628,  36  N.  E.  483.  If 
It  had  not  the  same  name,  it  had  no  public 
name,  so  far  as  appears.  ITnder  these  cir- 
cumstances, it  is  Impossible  to  say  that  the 
county  commissioners  were  not  warranted  in 
finding  that  the  place  in  question  was  a  part 
of  Shirley  street,  and  their  adjudlcatirai  is 
not  to  be  made  dependent  for  its  effect  upon 
whether  a  jury  agrees  with  them  on  the  evi- 
dence which  can  be  found  many  years  after 
they  decided  what  It  was  their  duty  to  de- 
cide. It  was  not  argued  that  highways  by 
prescription  may  not  be  relocated,  as  well  as 
ways  laid  out  by  a  town.  The  langu-ige  of 
the  statute  is,  "whether  the  same  was  laid 
out  by  authority  of  the  toMm  or  otherwise." 
Pub.  St  c.  49,  1 13.  "It  is  Immaterial  how  It 
was  originally  established.  If  by  prescrip- 
tion, the  effect  of  a  new  location  would  be  the 
same."  Stockwell  ▼.  Fitchburg,  110  Mass. 
805,  809,  310;  Richards  v.  Commissioners,  120 
Mass.  401.  402. 

The  record  was  complete  and  dear  without 
the  plans,  and  the  failure  to  produce  them 
did  not  make  It  Inadmissible. 

The  other  exceptions  do  not  require  much 
discussion.  An  exception  was  taken  to  a  rul- 
ing that  the  right  of  the  commonwealth  to 
lay  this  sewer  was  not  an  additional  servi- 
tude. It  is  not  disputed  tliat  when  a  high- 
way Is  laid  out,  the  right  to  lay  common 
drains  Is  among  the  elements  for  which  com- 
pensation Is  given.  Pierce  v.  Drew,  136  Mass. 
75,  81,  88,  and  cases  dted.  But  It  Is  said 
that  the  metropolitan  sewer  Is  an  uncommon 
drain,  and  cannot  be  supposed,  by  any  fiction, 
to  have  been  contemplated  and  paid  for  hi  the 
laying  ont  of  a  suburban  road.  The  answer 
is  that  our  law  recognizes  no  such  distinc- 
tions, although  they  seem  to  prevail  in  some 
other  states.  Van  Brunt  v.  Town  of  Flat- 
bush,  128  N.  X.  60,  27  N.  E.  973;  2  DUl.  Mun. 
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Ocnrp.  (4tb  Ed.)  {  688.  When  land  Is  taken 
for  a  highway,  all  uses  of  the  land  directly 
or  Incidentally  conducive  to  the  oijoyment  of 
the  public  easement  which  the  necessity  and 
-convenience  of  the  public  may  require,  ^ther 
then  or  in  the  future,  are  paid  for,  wherever 
the  highway  may  be.  Boston  v.  Richardson, 
13  Allen,  146,  159,  160.  It  sometimes  Is  said 
that  the  whole  beneficial  use  of  the  land  is 
taken.  Com.  t.  Gaslight  Co.,  12  Allen.  75,  77. 
As,  practically,  the  landowners  get  the  full 
value  of  their  land  In  such  cases.  If  there  Is 
any  Injustice  It  is  not  tbey  who  snffer  It 
Bralnerd  v.  Clai^,  10  Cash.  6;  Cassldy  ▼. 
RaUroad,  141  Mass.  174,  177,  S  N.  B.  142; 
Newton  T.  Perry,  163  Mass.  322,  39  N.  E. 
1082.  It  being  settled  that  one  of  the  naea 
covered  by  the  taking  for  a  highway  Is  an 
underground  sewer,  It  extends  to  any  sewer 
which  Is  natural  to  the  conflguratlon  of  the 
groond.  See  Titos  v.  Boston,  161  Mass.  209, 
212,  86  N.  E.  793.  The  fact  that  the  pabllc. 
In  this  case,  is  represented  directly  by  the 
<wmmonwealth,  instead  of  by  the  town,  is  of 
no  importance.  The  beneficial  Interest  is  the 
aame,  either  way.  Also,  It  Is  held  that  the 
public  right  extends  to  anthwlzlng  companies 
to  make  use  of  the  streets.  Pierce  v.  Drew, 
136  Mass.  76,  81;  Com.  v.  Gaslight  Co.,  12 
Allon,  75.  And,  if  the  commonwealth  has 
withdrawn  from  the  town  a  part  of  the  right 
formo'Iy  vested  In  It,  that  Is  no  more  a  wrong 
to  the  plaintltr  than  a  conveyance  In  fee  by  a 
fKrivate  person  having  a  similar  right  In  gross 
would  be,  on  the  ground  that  it  changed  the 
chances  of  extinction  of  the  owner's  blood. 

Temporary  Interruptions  of  business,  caused 
t>y  the  construction  of  the  sewer  along  the 
lilghway  where  the  commonwealth  had  a 
right  to  construct  It,  without  a  new  taking 
•from  the  plaintiff,  cannot  be  recovef^^d  for. 
This  was  all  that  the  ruling  of  the  conrt 
meant  Brooks  v.  Boston,  10  Pick.  174,  178; 
TreadweU  v.  Boston,  123  Mass.  28,  25. 

The  question  to  the  assessor,  whether  in  as- 
aeeslng  Taft's  land  he  ever  deducted  a  road- 
way, or  assessed  it  In  two  parts,  was  Irrele- 
vant to  any  Issue  which  was  open,  apart  from 
other  objections.  See  Keierson  v.  Henry,  101 
Mass.  152,  155. 

Exceptions  ovomled. 

X164  MaM.  IM) 

BOTLB  V.  GOULD  et  al. 

(Supreme  Judicial  Conrt  of  Maasachnsetla. 

Middlesex.     June  21,  1895.) 

VSNUS  IK  HSCRi:«IC8'  LiBN  ClSBB — iNrBBIOR 

COCRTS. 

Under  Pub.  St.  c.  101,  f  11,  providinK 
that  a  mechanic's  lien  may  be  enforced  in  a  dis 
-trict  court,  the  petition  must  be  to  the  court 
within  whose  jurisdiction  the  land  lies,  irre- 
'Spective  of  the  residence  of  the  parties;  and  the 
only  effect  thereon  of  St.  1893.  c.  39C.  revisinn 
and  consolidating  the  laws  relating  to  district 
and  police  courts,  was  to  increase  the  amount 
•within  which  the  latter  courts  have  jurisdiction. 

Appeal  from  district  court,  Middlesex  county. 
Action   by   one  Boyle  against   Gould   and 


others  to  enforce  a  mechanic's  lien.  The  pe- 
tition was  dismissed,  and  petitioner  appeals. 
Affirmed. 

C.  F.  French,  for  plaintiff.  Weed  &  Weed, 
tor  defendants. 

LATHROP,  J.  This  is  a  petition  to  en- 
force a  lien,  under  Pub.  St  c.  191,  for  labor 
performed  on  a  house  situated  In  Newton,  In 
the  county  of  Middlesex.  The  petition  Is  to 
the  Second  district  court  of  Eastern  Middle- 
sex, whose  Judicial  district  comprises  Wal- 
tham,  Watertown,  and  Weston.  Id.  c.  154,  { 
2.  The  city  of  Newton  Is  "a  Judicial  dis- 
trict under  the  jurisdiction  of  the  police  court 
thereof."  Id.  {  1.  The  petitioner  is  describ- 
ed in  the  petition  as  of  Waltham.  In  the  su- 
perior court  the  i>eUtl(Hi  was  dismissed  on 
the  ground  that  the  land  was  without  the 
jurisdiction  of  the  Second  district  court  of 
Eastern  Middlesex,  and  this  is  the  only  ques- 
tion which  is  before  na  on  the  petitioner's  ap- 
peal 

A  petition  under  Pnb.  St  c  191,  Is  essen- 
tially a  proceeding  in  rem;  and  the  only  de- 
cree which  the  court  can  make,  if  the  Hen  is 
established,  la  a  sale  of  the  pr[^>erty,  and  the 
distribution  of  the  proceeds.  Section  24  et 
seq.  By  section  10,  if  the  petition  Is  brooght 
in  the  superior  court  It  must  be  "In  the  coun- 
ty where  the  bolldlng  oe  structure  is  situat- 
ed," thus  treating  It  as  in  the  nature  of  a 
local  action.  Section  11  Is  as  follows:  "When 
the  amount  of  the  claim  does  not  exceed 
three  hundred  dollars,  the  lien  may  be  en- 
forced by  petition  to  a  police,  district  or  mu- 
nicipal court,  or  trial  justice;  and  such  courts 
and  justices  shall  have  like  power  and  au- 
thority within  their  jurisdiction  as  are  con- 
ferred by  this  chapter  upon  the  superior 
court  and  the  parties  shall  have  like  rights 
of  appeal  as  exist  In  other  civil  cases."  It 
seems  to  us  very  dear  thai  the  words  "with- 
in their  Jurisdiction"  are  not  to  be  interpret- 
ed solely  with  reference  to  the  amount  claim- 
ed, but  that  they  mean  that  each  court  be  It 
police,  district  or  municipal,  shall.  If  the 
land  is  within  Its  judicial  district  enforce  a 
lien  to  the  amount  stated. 

The  question  remains  as  to  the  effect  of 
St.  1893,  c.  396,  entitted  "An  act  revising  and 
consolidating  the  laws  relating  to  district  and 
police  courts."  This  act  does  not  In  terms, 
repeal  any  part  of  Pub.  St  c.  191.  Section  68 
provides:  "The  provisions  of  this  act  so  far 
as  they  are  the  same  as  those  of  existing  laws 
shall  be  construed  as  a  continuation  of  such 
laws  and  not  as  new  enactments,  and  refer- 
ences In  laws  to  provisions  of  law  which  are 
re-enacted  herein  shall  be  construed  as  apply- 
ing to  such  provisions  so  incorporated  In  this 
act"  The  only  direct  reference  to  Pub.  St. 
c.  191,  is  in  section  12,  which  gives  to  district 
and  police  courts  mlglnal  and  concurrent  Juris- 
diction with  the  superior  court  of  actions  to 
enforce  liens  under  Pnb.  St '  c.  191,  where 
the  amount  of  the  claim  does  not  exceed  $1,- 
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000.  The  only  effect  of  thla  to  to  (sbange  the 
JurlBdiction  given  hy  Pub.  St  c.  191,  {  11, 
to  police  and  district  coarts  from  $1300  to 
$1,000.  Section  18,  c.  396,  St  1893,  begins  as 
f<dlow8:  "CItU  actions  brought  In  said  courts 
shall  be  brought  In  the  conrt  in  whose  dlsr 
trlct  some  one  of  the  parties  Uvea  or  has  his 
usual  place  of  business."  It  Is  hence  argued 
that  the  petition  in  this  case  was  rightly 
brought  But  we  are  of  opinion  that  the 
words  "civil  actions"  refer  to  transitory  and 
personal  actions,  and  not  to  local  or  statutory 
actions,  such  as  the  one  before  us.  The  prin- 
cipal object  of  the  act  was  to  revise  and 
amend  Pub.  St  cc.  154,  155,— the  first  relat- 
ing to  police,  district,  and  municipal  courts, 
and  the  second  to  trial  Justices,— so  far  as 
they  applied  to  district  or  police  courts.  None 
of  the  provisions  of  the  chapters  last  dted 
have  any  refaence  to  proceedings  to  enforce 
liens.  This  Jurisdiction  was,  as  we  have 
seen,  specially  conferred  by  Pub.  St  c.  191, 
i  11,  upon  infericw  courts,  when  the  amount 
In  issue  was  $800.  The  statute  of  1893  in  no  way 
affects  section  11,  except  by  increasing  the 
amount  to  $1,000.  Tbere  is,  of  course,  no 
reason  wliy  a  proceeding  to  enforce  a  me- 
chanic's lien,  which  must  be  brought  in  the 
county  wh«e  the  land  lieSu  if  the  proceeding 
is  in  the  superior  court,  may  be  brought  out 
of  the  county,  if  the  proceeding  Is  in  an  in- 
ferior court  Yet,  If  the  petitioner's  view  is 
correct  the  proceeding  In  the  later  case  may 
be  brought  In  Berkshire  county,  if  the  peti- 
tioner lives  there,  while  the  land  is  In  Essex 
county.  We  do  not  think  that  the  legislature 
Intended  tfats,  or  that  apt  words  to  express 
such  an  Intent  have  been  used.  Taking  the 
statutes  together,  we  are  of  (pinion  that  a 
proceeding  to  enforce  a  meclianlc's  lien  in  an 
Inferior  court  must  be  brought  In  that  conrt 
within  whose  Judicial  district  the  land  lies. 
The  petition  was  therefore  rightly  dismissed 
for  want  of  jurisdiction.    Petition  dismissed. 


f164  Mass.  U6) 

PAGB  V.  COOK. 

(Supreme  Judicial  Court  of  Massachnsetts. 
Suffolk.     June  21,  1895.) 

CoHiTHcoTiox  or  NoTS— Tims  or  Fatmsnt. 

Where  a  demand  note  is  made  payable 
when  the  payor  and  payee  mutually  agree,  the 
payee  may,  if  the  payor  refuses  within  a  reason- 
able time  to  agree  when  the  note  shall  be  paid, 
demand  payment  and,  upon  refusal,  proceed  to 
collect  it 

R^iort  from  superior  court,  Suffolk  coun- 
ty; Henry  M.  Sheldon,  Judge. 

Action  by  Hollis  Bowman  Page  against 
Grace  V.  Cook  on  a  promissory  note.  Ver- 
dict ordered  for  defendant  and  case  reported 
for  consideration  of  the  supreme  court,— 
Judgment  to  be  ratered  for  the  plaintiff  for 
amount  of  note.  If  the  ruling  was  wrong; 


otherwise,  Judgment  on  the  verdict   Judg- 
ment  for  i^alntiff. 

The  following  is  a  copy  of  the  note  sued 
on:  "Boston,  May  1,  1891.  $500.  On  de- 
mand, after  date,  I  promise  to  pay  to  the- 
order  of  Hollis  Bowman  Page  five  hundred 
dollars,  payable  when  payor  and  payee  mutu- 
ally agree.    Value  received.   No, k   Due,. 

.   Grace  V.  Cook." 

Hesseltlne  &  Hesseltine,  for  plaintiff.  E.. 
J.  Jones  and  C.  W.  Cushung,  for  defendant 

MORTON,  J.  According  to  the  literal  con- 
struction of  this  note,  although  the  defend- 
ant promisee  to  pay  the  plaintiff  the  sum- 
named  when  he  demands  It  he  may  escape 
the  performance  of  his  promise  by  refusing 
to  agree  with  the  plalntlfl  when  It  shall  be- 
paid.  We  think  that  it  hardly  could  have- 
been  the  intention  of  the  parties  to  put  it 
Into  the  power  of  the  defendant  thus  to 
avqld  payment,  and  that  It  is  more  reason- 
able to  construe  It  as  meaning  that  It  is- 
payable  when  and  after  the  payor  ought 
reasonably  to  have  agreed.  Hawkins  v.  Gra- 
ham, 149  Mass.  284,  21  N.  E.  312;  Sloan 
V.  Hayden,  110  Mass.  141;  Black  v.  Bachel- 
der,  120  Mass.  171;  Wbite  v.  Snell.  5  Pick. 
426;  Crooker  v.  Holmes,  65  Me.  195;  W<Mrks 
V.  Hershey,  35  Iowa,  340;  Lewis  v.  Tipton, 
10  Ohio  St  88.  The  promise  to  pay  Is  abso- 
lute. It  Is  only  the  time  of  payment  whlcb. 
is  left  tc.  future  agreement  Evidently,  It  is 
expected,  from  the  tenor  of  the  note,  that 
the  parties  will  agree,  and  that  a  time  will 
be  fixed,  and  that  the  note  will  be  paid.. 
But  no  time  Is  fixed  within  which  that  agree- 
ment is  to  be  made.  The  law  will  therefore 
Imply  a  reasonable  time.  Besides,  it  is  the 
payment  not  the  nonpayment  of  the  note; 
for  which  the  parties  are  providing.  If  the- 
payor  does  not,  within  a  reasonable  time, 
agree  when  the  note  shall  be  paid,  there  is 
nothing  unjust  nor  at  variance  with  the- 
real  meaning  of  the  contract.  In  holding  that 
the  payee  may  thereupon  demand  payment,, 
and.  If  the  note  Is  not  paid  proceed  to  col- 
lect it  The  case  of  Barnard  v.  Cushing, 
4  Mete.  (Mass.)  230,  Is  distinguishable.  The- 
question  chiefly  discussed  In  that  case  was 
whether  the  Indorsemoit  on  the  note  consti- 
tuted a  l:»art  of  it  and  the  court  held  that 
It  did.  The  Indorsement  expressly  provided, 
not  only  that  the  payees  would  receive  the 
amount  of  the  note  when  convenient  for 
the  promisors  to  pay,  but  that  they  would? 
not  compel  its  payment  In  bringing  suit 
the  payees  proceeded,  therefore,  in  direct 
violation  of  their  agreement  Possibly,  If' 
the  question  arose  now,  a  different  result 
might  be  reached  from  that  arrived  at  in 
that  case.  According  to  the  terms  of  the- 
repOTt,  the  entry  must  be:  Verdict  set  aside, 
and  Judgment  for  the  plaintiff  for  amount 
of  the  note,  with  interest  from  the  date  of 
the  writ 
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McGILVRAT  ▼.  WEST  END  ST.  ET.  00. 

(Supreme  Jndidal  Court  of  Massachosetts. 
Suffolk.     June  21,  1895.) 

ASSAVLT— LlABILITT  OF  ASSAILANT'S  EMPLOTBB. 

Where  a  person  who  has  paid  his  fare  on 
a  street  car  to  his  destination  gets  off  when  the 
car  is  switched  into  the  car  house  before  reach- 
ing his  destination,  and,  while  standing  in  the 
street,  with  one  foot  resting  on  the  step  to  the 
car  house,  engages  in  an  altercation  with  the 
conductor  over  the  fact  that  the  car  did  not 
rnn  through,  and  that  he  was  not  informed  that 
it  would  be  switched,  and  on  that  account  is  as- 
sanlted  by  the  conductor,  he  cannot  recover  of 
the  company,  the  conductor's  act  not  having 
been  within  the  scope  of  his  employment. 

Appeal  from  superior  court,  Suffolk  county; 
John  Hopkins,  Judge. 

Action  by  Daniel  McGllvray  against  the 
West  End  Street-Rallway  Company  for  an  as- 
eaalt  committed  by  one  of  defendant's  em- 
ployte.  The  court  ruled  that  plaintiff  had  no 
evidence  on  which  to  go  to  the  jury,  and  he 
excepts.     Exceptions  overruled. 

Plaintiff  testified  that  while  he  was  stand- 
ing in  the  street  with  one  foot  on  the  sidewalk 
and  the  other  on  the  step  to  defendant's  car 
bouse,  waiting  for  a  car,  he  complained  to  the 
conductor  of  the  car  which  liad  Just  been 
switched  into  the  car  house,  because  the  con- 
ductor liad  not  told  him  tliat  the  car  was 
not  going  through,  and  tliat  the  condactor, 
after  saying  that  plaintiff  had  not  asked  bim 
If  It  was  going  further,  and  after  certain  oth- 
er conversation,  assaulted  him. 

Ii.  M.  Child,  for  plaintiff.  Wm.  B.  Sprout, 
for  defendant 

BARKER,  J.  If  we  assume  in  favor  of  the 
plaintiff  tliat,  upon  the  evidence,  the  Jury 
might  find  that  he  had  paid  his  fare  through 
to  Prospect  street,  and  that,  in  addition  to  liis 
right  to  remain  lumiolested  upon  the  public 
street,  he  had  the  right,  upon  leaving  the 
car  which  had  been  switched  into  the  stable, 
to  inquire  of  the  conductor  why  the  contract 
to  carry  him  to  Prospect  street  was  not  carried 
out,  and  to  enter  the  stable  to  ascertain  when 
and  bow  he  could  be  carried  to  his  destination, 
yet  the  verdict  for  the  defendant  was  rightly 
ordered.  The  only  reasonable  Inference  to 
be  drawn  from  the  whole  evidence  is  that 
while  waiting  in  the  public  street  to  take  one 
of  the  defendant's  cars,  be  saw  fit  to  engage 
in  an  altercation  with  a  person  who  was  In 
fact  one  of  the  defendant's  servants,  and  re- 
ceived from  him  an  assault  which  was  not 
made  for  any  purpose  which  the  Jury  could 
find  to  be  part  of  the  defendant's  business. 
The  defendant  had  uo  control  over  the  place 
where  the  plaintiff  was,  and  no  duty  to  pro- 
tect the  plaintiff  there  from  any  assaults,  al- 
though it  would  be  responsible  to  him  for  as- 
saults committed  upon  lilm  there,  as  else- 
where, by  Its  servants  in  the  scope  of  their 
employment  The  suggestion  that  It  could  be 
found  within  the  scope  of  that  employment 
for  a  servant  to  punish  Um  for  asserting  his 


rights  against  the  defendant  is  of  cotu^e  nn- 
tenable;  nor  Is  there  sufficient  ground  in  the 
suggestion  that  the  assault  was  f or  tliie  pur- 
pose of  putting  him  out  of  the  defendant's 
premises  to  warrant  submitting  the  case  to  a 
Jury.    Exceptions  overruled. 


(164  Mass.  48) 
SISB  V.  WIIiLARD  et  al. 
(Supreme  Judicial  Court  of  Massachusetts. 

Suffolk.     June  21,  1895.) 
Construction  or  Wili.— Natdrb  or  Estatc 

A  testator  directed  that  after  his  young- 
est child  should  attain  a  certain  age  certain 
shares  of  his  estate  should  be  held  in  troet  for 
his  daughters,  and  that  the  income  thereof  be 
paid  over  to  them  "so  long  as  they  shall  live." 
Provision  was  made  for  the  issue  of  any  child 
who  should  die  intestate  before  the  youngest 
child  attained  said  age,  but  no  provision  was 
made  for  said  issue  if  any  cliild  died  after  that 
time,  and  no  disposition  was  made  of  the  share 
of  any  child  who  should  die  intestate  without  is- 
sue. Hdd,  that  the  daughters  took  an  equita- 
ble life  estate  only,  and  were  not  entitled  to  their 
respective  shares  absolutely. 

Appeal  from  supreme  Judicial  court  Suffolk 
county;  James  H.  Barker,  Judge. 

BUI  In  equity  by  Edith  Sise  against  Z.  A. 
WUlard  and  others  to  compel  a  transfer  of 
cerUin  funds  held  in  trust  The  bill  was 
dismissed,  and  complainant  appeals.  Af- 
firmed. 

J.  Ii.  Thomdike,  tot  appellant  L.  S.  Dab- 
ney,  for  appellee  Lucy  A.  Wlllard.  W.  Q. 
Russell,  for  appellee  Z.  A.  Wlllard. 

FIELD,  C.  J.  This  is  a  bin  In  equity, 
brought  by  Edith  Slse,  one  of  the  danghters 
of  John  Ware,  late  of  Boston,  deceased,  tes- 
tate, against  tbe  two  trustees  under  his  will, 
one  of  whom'  is  her  husband,  and  by  amend- 
ment the  surviving  wife  and  other  children 
of  said  John  Ware  and  the  children  of  the 
plaintiff  have  been  made  parties  defendant 
The  first  wife  of  the  testator  was  living  at 
the  time  the  will  was  made,  but  died  in  the 
lifetime  of  the  testator,  and  be  married 
again,  and  made  provision  by  a  codicil  for 
his  second  wife,  who  survived  him.  At  bis 
death  he  left  besides  his  widow,  five  chil- 
dren, all  of  whom  are  still  living.  The  object 
of  the  bill  is  to  compel  an  absolute  transfer 
to  the  plaintiff  of  the  fund  held  for  her  bene- 
fit by  the  trustees  under  tbe  fourth  and  fifth 
articles  of  the  will.  The  youngest  of  the 
children  of  John  Ware  has  already  attained 
the  age  of  35  years,  and  tbe  property  given  In 
trust  lias  been  divided  into  six  equal  shares, 
and  the  trustees  have  set  apart  for  the  plain- 
tiff one  of  these  shares,  which  they  hold  Id 
trust  for  her  benefit  and  the  Income  of 
which  they  have  paid  to  her  from  time  to 
time.  The  children  of  tbe  testator  are  one 
son  and  four  daughters,  and  the  share  of  the 
son  was  conveyed  to  him,  in  accordance  witb 
the  provisions  of  tbe  will,  when  tbe  young- 
est child  of  the  testator  reached  the  age  of 
35  yeaiis.    The  contention  of  tbe  plaintiff  is 
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that  the  entire  beneficial  Interest  In  the 
share  set  apart  for  her  benefit  belongs  to  her, 
and  that  she  is  entitled  to  have  the  trust 
terminated,  and  this  share  of  the  property 
absolutely  transferred  to  her.  The  conten- 
tions of  the  respondents  are  that  the  plaintUF 
has  an  equitable  interest  in  this  share  for 
her  life  only,  with  the  power  of  testamen- 
tary disposition,  and  that  the  remainder  aft- 
er her  death  goes  either  to  her  issue,  if  she 
leave  issue,  or  to  the  heirs  or  distributees 
of  the  testator,  unless  she  makes  some  dispo- 
sition of  it  by  will,  or  by  an  Instrument  in 
the  nature  of  a  wilL  They  also  c<mtend  that, 
if  this  is  not  BO,  and  she  has  the  entire  bene- 
ficial interest,  the  will  of  the  testator  should 
be  carried  out  during  her  life,  and  that  the 
intention  of  the  testator  concerning  the 
shares  allotted  to  his  daughters  is  clearly 
expressed  in  the  will  in  the  following  sen- 
tence of  the  fifth  article:  "But  as  to  the 
shares  of  the  said  property  which  shaU  be 
set  apart  for  my  daughters,  it  is  my  will 
that  the  said  trustee  shall  continue  to  hold 
them  In  trust  for  their  benefit,  and  shall  con- 
tinue to  JE>ay  over  to  them  the  income  from 
their  respective  portions  for  their  sole  use, 
and  upon  their  own  receipt  in  writing,  so 
long  as  they  shall  live,"  etc.  By  the  sixth 
article  of  the  will  the  testator  made  provi- 
sion for  the  issue  of  any  child  in  case  any 
of  his  children  should  die  leaving  issue  be- 
fore bis  youngest  child  reached  the  age  of  35 
years,  and  without  having  disposed  of  his  or 
her  share  of  the  property  by  will;  but  he 
made  no  provision  in  terms  for  the  disi>OBi- 
tion  of  the  share  of  the  property  allotted  to 
his  daughters,  if  any  of  them,  after  his 
youngest  child  attained  the  age  of  35  years, 
should  die  leaving  issue,  and  without  having 
made  a  testamentary  disiwsitlon  of  her  share.- 
There  is  no  provision  in  terms  in  the  will  for 
the  diBi)osition  to  be  made  of  the  share  of 
the  property  allotted  to  each  child  in  case 
any  child  should  die  without  having  disposed 
of  his  or  her  share  by  will,  and  without  leav- 
ing issue,  whether  the  child  die  before  or  aft- 
er the  testator's  youngest  chUd  reached  the 
age  of  35  years,  although  the  son's  share,  aft- 
er that  time,  became  his  absolute  property, 
and  would  descend  in  the  same  manner  as 
his  other  property.  Considering  all  the  pro- 
visions of  the  will,  we  are  of  opinion  that 
*lie  plalntifT  took  only  an  equitable  life  estate. 
Up  to  the  time  when  the  division  was  to  be 
made  of  the  property  into  shares,  the  trust 
property  Was  to  constitute  one  trust,  the  in- 
come of  which  was  to  be  paid  in  equal  shares 
to  all  the  children;  and,  if  any  child  died 
leaving  issue,  and  without  having  disposed 
of  his  or  her  share  by  will,  his  or  her  Issue 
were  to  take  their  parent's  share  of  the  in- 
come, and  when  the  time  came  for  division 
such  issue  were  to  take  their  parent's  share 
of  the  principal.  Up  to  that  time,  undoubtea- 
ly,  the  children  of  the  testator  had  only  a 
life  interest,  coupled  with  a  power  of  testa- 
mentary disposition.   When  the  time  came  for 


a  division  of  the  property  Into  shares,  the  son's 
share  was  to  become  his  absolute  property, 
but  each  daughter's  share  was  to  remain  In 
trust  on  a  separate  trust  for  her  life,  with 
the  power  of  testamentary  disposition;  but 
that  is  all  the  change  which  the  will  in  terms 
provides  for.  If  it  be  implied  that  on  the 
death  of  each  daughter  after  the  division  her 
share  shall  go  to  her  Issue,  if  she  leave 
issue,  and  make  no  testamentary  disposition 
of  the  property,  still  such  issue  would  take  as 
legatees  under  the  will,  and  not  as  heirs  or 
distributees  of  their  mother.  There  Is  ab- 
solutely no  provision  that,  on  the  death  of 
any  of  the  children  without  issue  before  the 
division,  or  on  the  death  of  any  of  the  daugb- 
tera  witlxiut  issue  after  the  division.  If  no 
testamentary  disposition  has  been  made,  the 
share  of  each  child  shall  go  to  his  or  her 
helra  or  distributees.  The  gift  Is  to  the  trus- 
tees, and  the  children  take  only  equitable  in- 
terests, and  up  to  the  time  of  the  division 
this  Interest  is  clearly  for  life.  After  the 
dlylsion,  the  son's  share  is  absolnte,  and  each 
daughter's  share  is  to  be  hdd  on  a  separate 
trust,  but  we  can  find  no  langnage  in  the 
will  by  which  the  interest  of  the  daughters 
in  the  property  is  enlarged.  It  still  remains, 
we  think,  an  Interest  for  life.  OoUins  v. 
Wickwire,  162  Mass.  14S,  S^  N.  B.  386.  This 
Is  the  principal  distinction  between  the  pres- 
ent case  and  Forbes  v.  Lothrop,  137  Mass. 
523.  The  court  In  that  case,  from  the  lan- 
guage of  the  will,  and  particularly  from  the 
clause  that  at  the  death  of  the  wife  the 
whole  property  was  "tb  be  equally  divided 
among  all  my  children  and  their  heirs  by 
right  of  representation,"  decided  that  the 
intention  of  the  testator  was  to  give  to  his 
daughter  Mary  the  whole  equitable  interest 
in  her  share,  which  would  pass  to  her  heirs 
or  distributees  If  she  at  her  decease  made  no 
disposition  of  it  "by  will  or  otherwise."  We 
can  find  no  equivalent  words  in  the  present 
will.  In  the  view  we  have  taken  of  the  ex- 
tent of  the  plaintiff's  Interest  in  the  share 
set  apart  for  her,  it  is  unnecessary  to  con- 
sider whether,  if  the  whole  ben^clal  In- 
terest in  the  share  absolutely  bdonged  to 
her,  she  would  be  entitled  to  a  decree  for  a 
conveyance  against  the  clear  intention  of  the 
testator  that  the  share  should  be  held  in 
trust  for  her  during  her  life.  It  is  prema- 
ture now  to  consider  whether,  on  the  death 
of  the  plaintiff  leaving  issue,  but  having 
made  no  testamentary  disposition  of  her 
share,  tliat  share  goes  to '  such  issue.  The 
bill  must  be  dismissed.    So  ordered. 


(IM  Mass.  84) 
DEGNAN  V.  JORDAN  et  al. 
(Sopreme  Judidal  Court  of  Massachnsetts. 
Sufiolk.     June  21,  1S95.) 

I'StXmj  TO  EmFIK>TB— COMTKIBOTOKT  NBaUSBNOB. 

Plaintiff  was  an  elevator  tender,  and,  on 
starting  to  work  in  thio  morning,  was  informed 
that  the  eleratoi  was  out. of  atd«t.    Plaintiff, 
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wlthont  reporting  that  fact  to  his  snperintend- 
ent,  went  underneath  the  elerator,  and  pulled 
the  rope,  whereupon  it  came  down  on  him. 
Bdd,  that  plaintiff  was  wanting  in  due  care. 

Report  from  superior  court,  Suffolk  county. 

Action  by  Patrick  F.  Degnan  against  Eben 
D.  Jordan  and  others  for  personal  injuries. 
There  was  a  verdict  ordered  for  defendant, 
and  the  case  was  reported  to  the  supreme 
court    Judgment  on  the  verdict. 

A.  Hemenway,  T.  H.  Pearse,  and  W.  Scbo- 
fleld,  for  plaintiff.  J.  Lowell,  Jr.,  and  S.  H. 
Smith,  for  defendants. 

MORTON,  J.  The  plaintiff  was  at  the  time 
of  the  accident  an  elevator  tender  in  the  em- 
ploy of  the  defendants,  and  was  43  years  of 
age.  He  had  been  at  work  running  the  ele- 
vator about  a  fortnight,  and,  as  be  testified, 
understood  the  business  fairly  welL  On  the 
morning  of  the  accident  he  found  the  elevator 
below  the  level  of  the  street  floor,  and  tried, 
without  succeeding,  to  open  the  door.  Then 
he  went  down  into  the  basement  as  he  bad 
been  told  by  the  engineer  to  do  in  such  a 
case,  niete  he  met  a  man  by  the  name  of 
Feehiley,  who  told  him  that  he  could  not 
move  the  devator.  Thereupon  the  plaintiff 
stooped  Into  the  elevator  well  under  the  ele- 
vatw,  which  was  four  or  five  feet  from  the 
floor,  so  that  the  whole  upper  part  of  his 
body  was  under  the  elevator,  for  the  purpose 
of  reaching  the  elevator  rope,  which  was  in 
one  comer;  and  as  he  pulled  the  rope  the 
elevator  came  down  on  him,  causing  the  in- 
juries complained  of.  Neither  the  plaintiff 
nor  Fediiley  made  any  effort  to  report  to  the 
superintendent  of  elevators,  or  to  the  en- 
gineer, that  there  was  anything  wrong  with 
the  elevator.  And  we  think  that  in  view  of 
the  notice  that  he  had,  from  the  sltnation  of 
the  elevator,  that  something  about  It  was 
probably  out  of  Mder,  his  conduct  in  exposing 
himself.  In  the  manner  in  which  he  did,  to  in- 
jury from  its  sudden  descent  was  wanting  In 
due  care.  Murphy  v.  Webster,  151  Mass.  121, 
23  N.  E.  842;  Id.,  166  Mass.  48,  30  N.  B.  88. 
The  plaintiff  excepted  to  certain  rulings  In  re^ 
gard  to  the  admission  of  testimony.  But  the 
manner  in  which  the  case  is  reported  renders 
their  consideiation  unnecessary.  According 
to  the  report  even  if  there  are  material  er- 
rors, prejudicial  to  the  plaintiff,  in  the  mling 
in  regard  to  the  admission  of  testimony,  the 
verdict  is  to  be  set  aside  only  in  case  there 
is  evidence  to  warrant  a  finding  of  due  care 
on  the  part  of  the  plaintiff.  Judgment  <m 
the  vtf  diet 


(164  Mass.  118) 

BLANCHARD  et  al.  v.  LOW. 

(Supreme  Judicial  Court  of  MassachusettB. 

Suffolk.     June  21,  1895.) 

BiBCDTOBT  Bale  —  Salb  bt  Agent  —  Ovbrfat- 

JIBNT  TO  PrINOIPAI,— MlSTAKB  OF  KaCT— 
RiOBT  OV  AOBRT  TO  RbOOVEB. 

The  captain  of  a  fishing  boat,  being  an- 
thorlxed-by  ^e  owner  to  sell  the  cargo,  agreed  to 


■ell  to  a  fish  dealer  at  one-half  cent  a  pound. 
Afterwards  the  -^ptain  arranged  with  a  com- 
mission merchant  to  sell  the  whole  cargo  on  com- 
mission, the  merchant  guarantying  the  price. 
The  captain  then  directed  the  mate  to  deliver 
to  the  merchant  such  fish  as  he  might  call  for, 
and  the  merchant  being  at  the  boat  when  the 
dealer  sent  for  the  fish,  delivered  them  to  him. 
and  charged  him  on  his  books  one  cent  a  pound, 
that  being  the  market  price  of  the  fish  on  the 
day  of  delivery.  Neither  the  d«der  nor  the 
merchant  knew  of  the  captain's  agreement  with 
the  other.  For  the  fish  delivered  to  the  dealer 
the  merchant  settled  with  the  owner  of  the  boat 
at  one  cent  a  pound,  but  the  dealer  refused  to 
pay  the  merchant  for  the  same.  BeU,  that  the 
merchant  was  entitled  to  recover  from  the  boat 
owner  the  amount  remitted  on  the  sale  to  the 
dealw. 

Bxceptlons  from  superior  court,  Suffolk 
county:  Albert  Mason,  Judge. 

Action  by  Leonard  A.  Blanchard  and  others 
against  Mary  J.  Low,  administratrix  of  Ben- 
jamin Low,  to  recover  money  received  by  de- 
fendant for  plaintiffs'  use.  The  court  found 
for  plaintiffs,  and  defendant  excepts.  Bxcep- 
tlons overruled. 

It  appeared  from  the  evidence  that  defend- 
ant's intestate,  Benjamin  Low,  was  the  owner 
of  a  fishing  boat,  and  that  the  captain  thereof 
had  full  authority  to  proceed  to  Boston  and 
sell  the  cargo.  On  the  arrival  of  the  vessel  he 
went  to  the  office  of  a  fish  dealer,  and  agreed 
to  sell  him  such  fish  as  be  might  take  at  one- 
half  cent  a  pound,  and  the  dealer  said  that 
he  would  send  his  trucks  to  the  boat,  and  get 
the  fish.  Thereafter  the  captain  met  Blanch- 
ard, one  of  plaintiffs'  firm,  on  the  walk,  near 
the  vessel,  and  employed  him  to  sell  the  fish 
on  commission,  the  captain  agreeing  to  pay 
plaintiffs  10  per  cent  on  the  proceeds  of  sale, 
and  the  merchant  agreeing  to  do  the  best  he 
could  to  handle  the  fish,  and  to  guaranty  pay- 
ment therefor,  and,  after  paying  dockage,  tow- 
age, and  commission,  to  remit  the  balance  to 
the  owner  of  the  boat  A  member  of  plain- 
tiffs' firm  then  stationed  himself  at  the  boat 
to  deliver  fish  as  called  for,  the  captain  hav- 
ing directed  the  mate,  who  was  left  In  charge 
of  the  boat,  to  deliver  to  him  such  fish  as  be 
might  require.  The  dealer  sent  his  trucks  to 
the  boat,  and  received  the  fish,  not  knowing 
that  they  were  being  delivered  to  him  by  the 
merchant.  Nothing  was  then  said  about  the 
price,  the  merchant  merely  charging  the  deal- 
er on  his  books  one  cent  a  pound,  which  was 
the  market  price  of  the  fish  un  the  day  of  de- 
livery. Plaintiffs  paid  to  the  owhera  of  the 
boat  the  proceeds  of  the  sale  to  the  dealer, 
but  the  dealer  refused  to  pay  the  merchant's 
bUl. 

Robert  T.  Babson,  for  plaintiffs.  John  J. 
Flaherty,  for  defendant 

MORTON,  J.  There  was  evidence  tending 
to  show  that  the  captain  had  authority  from 
the  defendant's  Intestate  to  sell  the  fish,  and 
that  he  sold  to  Potter  &  Wrightlngton  what 
fish  they  might  want  at  one-half  cent  a  pound. 
The  flsb  Were  in  bulk,  and  the  quantity  whlcb 
Potter  &  Wrightlngton  would  take  was  uncer- 
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tain,  and  it  was  necessary  to  weigh  and  sepa- 
rate them  from  the  rest  of  the  cargo.  No  ti- 
tle to  any  specific  quantity  passed,  therefore, 
at  the  time  of  the  bargain.  Touhg  t.  Austin, 
«  Pick.  280;  MerrUl  t.  Hunnewell,  18  Pick. 
213;  Scudder  v.  Worster,  11  Gush.  573;  Fos- 
ter t.  Ropes,  111  Mass.  10.  The  sale  was  an 
executory  one.  But  the  subsequent  arrange- 
ment, also  made  on  belialf  of  the  defendant's 
Intestate  by  the  captain  with  the  plaintiffs, 
without  the  knowledge  or  consent  of  Potter 
■&  Wrlghtlngtdn,  to  sell  the  c&rjio  on  commis- 
sion, could  not  affect  or  avoid  the  previous 
contract  with  Potter  &  Wrightlngton;  and 
when  they  sent  their  teams  to  the  vessel  for 
fish  pursuant  to  directions,  there  was  evi- 
dence that  the  captain  knew  or  understood 
the  delivery  must  be  referred  to  the  contract 
between  the  principals,  rather  than  to  the  mis* 
taken  belief  on  the  part  of  the  agents  of  de- 
fendant's Intestate  that  it  was  a  sale  effected 
through  theh-  own  Instrumentality.  It  was 
•competent  for  the  court  to  find  upon  the  evl- 
4ence  before  it  that  In  sanding  the  money,  as 
they  did,  to  the  defendant's  Intestate,  the 
plaintiffs  were  acting  under  a  mistake  of  fact, 
to  which  their  own  negligence  had  In  no  way 
contributed.  The  question  as  to  the  admissi- 
bility of  the  evidence  relating  to  usage  has 
not  been  argued,  and  we  treat  it  as  waived. 
fixcepUons  overruled. 


(164  Mass.  7«) 

INHABITANTS  OP  TOWN  OF  BSSBX  v. 
BROOKS. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.     June  21,  1895.) 

COIXATBRAL  IKHBRITANOB   TlZ— XSSCB   AS  TO  LlA- 

BILITT  —  JURISDIOTIOU  OF  COMMON-IiAW  COOBT 

— CbABITABLB  and  EdDCATIONAL  iNSTtTDTION. 

1.  St.  1891,  c.  425,  imposing  a  tax  on  col- 
iatentl  legacies  and  Buccessions,  and  conferring 
von  the  probate  court  juriBdiction  to  determine 
.any  question  relating  to  any  legacy  under  that 
act  does  not  take  away  the  right  of  a  legatee, 
under  Pub.  St  c  136,  I  19,  to  recover  his  leg- 
acy in  an  action  at  common  law,  and  have  the 
.question  determined  there  whether  the  legacy 

is  subject  to  a  tax  under  St.  1891,  c.  426. 

2.  Legades  given  a  town  to  establish  and 
maintain  a  'free  public  library  ate  exempt  from 
the  tax  on  collateral  legades  imposed  by  St. 
1891,  c.  425,  as  being  given  for  the  use  of  a 
"charitable  or  educational"  institution. 

BzceptionB  from  superior  court,  Suffolk 
•county;  Albert  Mason,  Judge. 

Action  by  the  Inhabitants  of  the  town  of 
.Essex  against  Francis  A.  Brooks,  executor, 
;for  a  balance  due  on  two  legacies  under  the 
will  of  defMidant's  testate.  The  treasurer  of 
the  commonwealth  was  made  a  party  on  pe- 
tition of  defendant  There  was  a  judgment 
against  defendant,  and  he  excepts.  Excep- 
itlons  overruled. 

Frank  C.  Richardson,  for  pialntifC  A.  S. 
.'Hall,  for  defendant 

MORTON,  J.  The  defendant  raises  a  pre- 
iliminary  question  of  jurisdiction.     He  con- 


tends that  the  probate  court  has  sole  jurisdic- 
tion, subject  to  appeal  to  this  court,  of  the 
question  whether  the  legacies  are  subject  to 
a  tax  under  St  1891,-  e.  425.  He  bases  this 
contention  on  the  provisions  of  section  14  of 
that  act  We  do  not  so  construe  the  statute. 
By  Pub  St.  c.  136,  f  19,  it  la  provided  that 
"every  legatee  may  recover  his  legacy  1ft  an 
action  at  common  law."  There  is  nothing 
In  St  1891,  c.  425,  which  expressly  or  by 
Implication  repeals  that  provision.  The  only 
effect  of  section  14  is  to  confer  upon  the  pro- 
bate court  in  which  the  estate  of  a  decedent 
Is  in  process  of  settlement  jurisdiction  to 
hear  and  determine  any  question  that  may 
arise  relating  to  any  devise^  legacy,  or  Inher- 
itance under  the  act  but  does  not  take  away 
the  right  of  the  legatee  to  sue  at  common  law 
in  the  superior  court,  and  have  the  question 
beard  and  determined  there  whether  the  leg- 
acy Is  subject  to  a  tax.  The  executor  had 
an  opportunity  to  try  the  question  in  the 
probate  court,  and,  not  having  availed  him- 
self of  that  opportunity,  he  cannot  now  ob- 
ject that  the  superior  court  had  no  jurisdic- 
tion, or  Insist  that  Its  judgment  will  not  avail 
him  In  the  settlement  of  his  accounts  In  the 
probate  court  Upon  the  petition  of  the  ex- 
ecutor, a  citation  was  issued  by  the  superior 
court  summoning  in  the  treasurer  of  the  com- 
monwealth after  a  hearing  upon  and  overrul- 
ing of  the  defendant's  demurrer.  The  treasur- 
er at  first  objected  to  being  made  a  party, 
but  afterwards  withdrew  his  objection,  and  a 
hearing  was  had  <m  the  petition,  and  it  was 
dismissed.  No  appeal  or  exception  was  tak- 
en to  the  overruling  of  the  demurrer  or  dis- 
missing of  the  petition,  and  the  question  Is 
not  therefore,  before  us  whether  the  ruling 
changing  the  petition  was  correct  It  Is 
said,  and  It  appears,  inferentlally  perhaps, 
from  the  papers,  that  the  time  has  gone  by 
within  which  the  treasurer  could  bring  suit 
to  recover  the  tax,  and  we  proceed  to  ooU'* 
aider  the  main  question,  which  is  whether 
the  legacies  are  exempt  from  taxation.  By 
St  1891,  c.  429,  {  1,  all  property  Within  the 
commonwealth  which  shall  pass  by  wUl  or 
by  intestate  succession,  or  by  deed,  grant 
sale,  or  gift  to  take  effect  after  the  dmth  of 
the  grantor,  "other  than  to  or  for  the  use 
of  the  father,  mother,  husband,  wife,  hneal 
descendant  brother,  sister,  adopted  child,  the 
lineal  descendant  of  any  adopted  child,  the 
wtfo  at  widow  of  a  son,  or  the  hnsband  of  a 
daughter  of  a  decedent  or  to  or  .for  char- 
itable, educational  or  religions  societies  or  in- 
stitutions the  property  of  which  Is  by  law 
exempt  from  taxation  shall  be  subject  to  a 
tax  of  five  per  centum  of  its  value  for  the 
use  of  the  commonwealth."  By  the  will  in 
question  the  testator  gave  to  the  town  of 
Essex  first  "twenty  thousand  dollars  for  the 
erection  of  a  town  hall  and  library  for  the 
use  of  Its  inhabitants";  then,  by  a-  subset 
quent  provision,  he  gave  "the  further  sum  of 
twenty  thousand  dollars.  In  trust  to  invest 
and  keep  Invested  in  some  safe  security,  the 
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Income  -whereof  Bhall  annnally  be  expended 
by  the  otdieerti  of  Bald  town  for  the  purchase 
of  books  for  said  library  for  the  free  nse  of 
Its  InhabltaotB."  The  two  provIslonB,  taken 
tocrether,  contemplate  the  establishment  and 
maintenance  by  the  town,  with  the  snms 
thus  beaneathed,  of  a  free  public  library  for 
the  nse  of  the  Inhabitants  of  the  town,  and 
the  erection  of  a  library  building  and  to'wo 
hall.  We  think  that  the  library  thus  estab- 
lished may  fairly  be  called  an  educational  or 
charitable  institution,  and  that  the  legacies, 
being  given  to  the  town  for  it,  come  wlUiln 
the  exemption  of  the  statute,  and  are  not 
subject  to  the  tax.  Willlston  Seminary  t. 
County  Com'rs,  147  Mass.  427,  18  N.  B.  210: 
Drury  r.  Natlck,  10  Allen,  168.  Exceptions 
overruled. 


(1S4  Mas*.  8Q 
SANFORD  V.  SOULB  PIANO  &  ORGAN 
INV.  00.  et  al. 

(Supreme  Judicial  Coirt  of  Massachusetts. 
Plymouth.     June  21, 1886.) 

Cbbditobs'  BilI/— Statctort  Kembdt— Pbhdiso 
Action  at  Law. 

1.  To  entitle  one  to  maintain  a  bill  under 
the  statutes  giving  a  remedy  in  equity  against 
property  of  a  debtor  which  cannot  be  attached 
or  talien  on  execution  at  law,  the  claim  need  not 
be  reduced  to  judgment 

2.  Where,  during  the  pendency  of  a  suit  at 
law  to  recover  a  debt,  the  creditor  commences  a 
suit  in  equity  against  property  of  the  debtor 
which  cannot  be  attached  or  taken  on  execution 
at  law,  the  bill  in  equity  shoirid  be  dismissed,  un- 
less the  creditor  elects  to  discontinue  the  action 

3.  A  bill  under  the  statute  giving  a  creditor 
a  remedy  in  equity  against  the  property  of  the 
debtor  which  cannot  be  attached  or  taken  on  ex- 
ecution at  law  must  set  out  the  cause  of  action 
as  fully  as  is  required  in  an  action  at  law. 

Bill  In  equity  by  Cynthia  B.  Sanford 
against  the  Soule  Piano  &  Organ  Investment 
Company  and  Belle  Wright  to  have  a  debt 
due  defendant  Wright  from  the  defendant 
company  applied  In  payment  of  a  debt  due 
plaintiff  by  defendant  Wright.  A  demurrer 
by  defendant  Wright  to  the  bill  was  sus- 
tained by  the  trial  court,  and  plalntifC  ap- 
peals. Demurrer  to  be  sustained,  unless 
plaintiff  discontinues  her  pending  suit  at 
law  to  recover  the  debt,  and  to  be  overruled 
if  such  suit  Is  discontinued. 

The  bill  alleged  that  suit  to  recorer  the 
debt  had  been  entered  in  the  police  court  of 
Brockton,  and  the  defendant  corporation 
summoned  as  trustee;  that  It  appeared  by 
the  answer  of  the  alleged  trustee  that  cer- 
tain sums  would  be  due  defendant  Wright 
upon  the  payment  by  certain  persons  of 
money  due  on  musical  instruments  sold  by 
defendant  Wright  on  commission.  The 
grounds  of  demurrer  were:  (1)  That  the 
plaintiff  had  not  shown  that  she  had  recov- 
ered judgment  on  her  alleged  debt,  or  that 
she  had  taken  all  the  steps  requisite  to  ob- 
taining an  execution  at  law ;  (2)  it  did  not  ap- 
pear from  the  bill  that  she  had  not  an  ade- 


quate remedy  at  law;  (3)  that  there  was  an 
action  at  law  pending;  and  (4)  that  the  bill 
did  not  show  that  the  amount  Involved  is 
sufficient  to  warrant  the  court  taking  cogni- 
zance of  the  case. 

Charles  F.  Chamberlayne,  for  appellant  F. 
E.  Sweet,  tor  appellee  Belle  Wright.  Louis 
0.  Southard,  for  appellee  Soule  Piano  &  Or- 
gan Investment  Co 

FIELD,  0.  J.  There  Is  nothing  in  the  first 
or  second  grounds  of  demurrer.  The  debt 
need  not  be  reduced  to  a  Judgment  in  orier  to 
maintain  a  bill  in  equity,  like  the  present, 
under  the  statutes  which  give  a  remedy  in 
equity  to  reach  and  apply  in  payment  of  a 
debt,  prc^erty  of  the  debtor  which  cannot  be 
attached  w  taken  on  execution  at  law. 

The  third  ground  of  demurrer  is  that  it 
appears  by  the  bill  that  there  is  an  action  at 
law  pending  in  this  commonwealth  between 
the  same  parties  for  the  same  cause  of  ac- 
tion, and  that  it  is  not  ''just  or  equitable  that 
the  said  defendant  shall  be  held  to  answ«r 
both  suits  concurrently."  The  bill  of  cmn- 
plaint  alleges  that  the  principal  defendant 
is  indebted  to  the  plaintiff  in  certain  sums  of 
mcmey  for  board  and  lodging  furnished  her, 
etc.,  and  that  a  suit  at  law  to  recover  said 
sums  of  money  has  been  brought  by  the 
plaintiff  against  the  defendant  by  trustee 
process  in  the  police  court  of  the  city  of 
Brockton,  and  that  the  trustee  has  made  an- 
swer that  there  was  due  from  the  trustee  to 
the  defendant  a  sum  of  money  less  than  the 
plaintiff's  claim;  whereupon  this  bill  is 
brought  to  reach  certain  other  sums  which 
may  become  payable  to  the  defendant  from 
the  trustee  upon  certain  contingencies  which 
may  happen  in  the  future.  A  bill  of  this  na- 
ture on  a  legal  cause  of  action  should  set  out 
the  cause  of  action  as  specifically  as  Is  re- 
quired in  an  action  at  law.  This  bill  con- 
tains no  specification  whatever  of  the  sums 
due  for  board  and  lodgings,  or  of  bow  much 
board  or  what  lodgings  were  furnished,  or 
when  they  were  furnished.  If  the  demurrw 
had  been  put  upon  this  ground.  It  must  have 
been  sustained;  but  this  defect  is  a  matter 
capable  of  amendment,  and  the  superior 
court  probably  would  have  permitted  the 
plaintiff  to  amend,  upon  terms  or  without 
terms,  if  this  objection  had  been  taken.  If 
the  two  suits  were  actions  at  law,  and  if  the 
pendency  of  the  former  action  had  been 
pleaded  In  abatement  In  the  second  suit,  that 
suit  necessarily  would  abate,  as  the  suits 
are  both  pending  in  the  same  jurisdiction.  A 
court  of  law  will  not  permit  a  defendant  to 
be  vexed  at  the  same  time.  In  the  same 
jurisdiction,  by  the  prosecution  of  two  suits 
for  the  same  cause  of  action  by  the  same 
plaintiff.  A  court  of  equity  will  not  permit 
this  to  be  done,  but.  Instead  of  dismissing 
the  second  suit,  it  usually  permits  the  plain- 
tiff to  elect  which  suit  he  will  proceed  with; 
and,  when  the  plaintiff  has  brought  an  ac- 
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tlon  at  law,  and  afterwards  a  salt  In  equity, 
if  the  plaintiff  elects  to  discontinue  the  ac- 
tion at  law,  he  usually  Is  permitted  to  prose- 
onte  the  suit  in  equity.  Sears  v.  Carrier,  4 
Allen,  339;  Ck)nnihan  v.  Thompson,  111- Mass. 
270;  Colt  V.  Partridge,  7  Mete.  (Mass.)  570; 
Insurance  Co.  v.  Brune's  Assignee,  96  U.  S. 
S88.  In  the  present  case  we  think  that  the 
demurrer  should  be  sustained  on  the  third 
ground  taken,  unless  the  plaintiff  elects  to 
discontinue  the  actlcm  at  law.  Upon  proof 
that  he  has  done  this  to  the  satisfaction  of 
the  superior  court,  however,  the  demurrer 
may  be  overruled,  provided  the  plaintiff  will 
amend  his  bill  so  as  specifically  to  state  tals 
cause  of  action. 

The  fourth  ground  of  the  demurrer  Is  that 
it  does  not  appear  that  the  amount  Involved 
Is  sufficient  to  warrant  the  superior  court  in 
taking  cognizance  of  the  case.  When  this 
«ourt  had  exclusive  Jurisdiction  in  equity,  it 
declined  to  take  cognizance  of  such  a  bill  as 
the  present  when  the  debt  claimed  did  not 
amount  to  $100.  St  1SS4,  c.  285,  provided 
that  a  bill  In  equity  of  this  kind  may  be 
maintained,  although  the  plaintiff's  debt  does 
not  amount  to  $100.  It  d^es  not,  however, 
follow  from  this  statute  that  this  court  or 
the  superior  court  is  required  to  entertain  a 
bill  In  equity  when  brought  upon  a  claim  of 
A  very  trifling  sum,  such  as  one  cent  or  one 
dollar.  By  the  neglect  of  the  plaintiff  to 
tfpedflcaJIy  state  her  cause  of  action,  we  do 
not  know  what  the  amount  of  her  claim  is. 
If  this  suit  is  prosecuted,  and  It  should  ap- 
pear that  the  claim  la  for  less  than  $20,  it 
may  be  necessary  to  consider  whether  a  bill 
f  ov  so  small  an  amount  ought  to  be  entertain- 
ed by  the  superior  court;  but  this  question 
IB  not  now  before  us.  The  entry  must  be, 
"demurrer  to  be  sustained,  and  bill  to  be 
dismissed,"  unless  the  plaintiff  discontinues 
her  suit  at  law,  and  obtains  leave  of  the  su- 
perior court  to  amend  her  bill  by  specifically 
setting  out  her  cause  of  action,  when  the  en- 
try may  be  made  by  that  court  of  "demurrer 
overruled."   So  ordered. 


(164  Mass.  US) 

O'LAUGHIilN  V.  BOSTON  &  M.  E.  R. 

(Snpreme  Judicial  Conrt  of  Massachasetts. 

Suffolk.     June  21,  1895.) 

Gabbieks — Ejectment  or  Passenoeb— Evidincb 

—Rum  of  Compant— Cbaboe— Habx- 

LBss  Bbrok. 

In  an  action  against  a  railroad  company 
for  the  forcible  ejectment  of  a  passenger  from 
one  of  its  trains  by  a  conductor,  where  the  de- 
fense was  that  plaintiff  was  Intoxicated  and 
nsed  indecent  language,  defendant  was  not  prej- 
ndiced  by  the  erroneous  exdnsion  of  a  rule  of 
tlie  company  requiring  conductors  to  see  that 
order  is  preserved  in  its  cars,  where  the  conrt 
charged  that  it  was  the  duty  of  the  company  to 
see  that  no  person  on  its  train  conducted  him- 
self improperly,  and  that  it  is  the  duty  of  the 
company  to  maintain  order  on  its  train,  and  to 
eject  a  passenger  by  force,  if  necessary,  for  that 
Vnrpose. 


Exceptions  from  superior  court,  Suffolk 
county;  EUsha  B.  Maynard,  Judge. 

Action  by  James  O'Laughlln  against  the 
Boston  &  Maine  Railroad  for  the  forcible 
ejectment  of  plaintiff  from  one  of  defend- 
ant's trains.  The  defense  was  that  plaintiff 
was  intoxicated,  and  was  using  Indecent  lan- 
guage. A  verdict  was  rendered  for  plaintiff, 
and  defendant  excepts.  Exceptions  overrul- 
ed. 

The  rule  of  the  company  and  the  charge  re- 
ferred to  In  the  opinion  are  as  follows: 

"Railroad  corporations  are  public  corpcwa- 
tlons,  to  some  extent  They  are  what  Is 
known  a«  'quasi  public  corporations."  They 
are  bound  to  take  every  person  who  presents 
himself  In  a. proper  manner,  and  carry  him 
upon  their  trains.  And,  being  obliged  to  do 
tliat,  of  course  it  is  right  and  reasonable  for 
them  to  have  reasonable  rules,  reasonable  or- 
ders, and  have  reasonable  and  proper  con- 
duct upon  their  trains;  and  I  might  say,  so 
far  as  the  passengers  are  concerned,— so  far 
as  this  passenger  Is  concerned,— he  has  a 
right,  when  he  engages  his  passage  upon  the 
train,  that  the  railroad  officials  shall  see  to  It 
that  he  is  not  annoyed  by  unseemly  talk,  by 
Improper  talk,  by  Improper  actions,  upon  the 
train;  that  Is,  It  Is  the  duty  (and  I  am  eqpeak- 
ing  now  of  the  rights  of  the  passengers),  or 
it  becomes  the  duty,  of  the  railroad  corpora- 
tion, on  behalf  of  all  the  passengers,  to  see 
to  it  that  no  person  upon  that  train  (either  a 
railroad  official  or  a  passenger  upon  that 
train)  shall  conduct  himself  improperly,  ei- 
ther by  conversation  which  Is  Improper  con- 
versation, swearing,  or  Improper  or  Indecent 
language,  or  by  intoxication,  or  by  vicdence 
of  any  kind.  It  is  not  only  the  right  of  the 
railroad,  but  It  is  the  duty  of  the  railroad,  to 
see  that  all  things  of  that  kind  are  suppress- 
ed, and  are  not  countenanced  or  allowed,  up- 
on the  train,  so  as  to  l>e  an  annoyance  to  the 
passengers  upon  the  road,  because,  when  a 
passenger  contracts  for  transportation  from 
one  point  to  another,  he  has  a  right  to  have 
It  In  a  way  that  he  can  enjoy  It,  reasonably 
and  properly.  •  •  •  Each  passenger  must 
conduct  himself  towards  the  other  passengers 
so  as  not  to  annoy;  and,  if  any  passenger  does 
not  do  that.  It  Is  the  duty  of  the  railroad  cor- 
poration to  see  that  he  does  It;  and.  If  It  Is 
neceasaiy,  in  order  to  maintain  that  degree 
of  order  on  the  train,  the  railroad  corpora- 
tion will  have  the  right,  even  between  sta- 
tions, to  eject  a  passenger,  and  use  force,  If 
It  Is  necessary." 

Rule  72  of  the  railroad,  which  was  exclud- 
ed, was  as  follows:  "Rule  72.  In  this  Interview 
with  passengers  he  [the  conductor]  must  be 
civil  and  obliging.  He  must  see  that  order 
and  decorum  are  preserved  in  the  cars,  and 
prevent  the  annoyance  of  passengers  by  the 
rude  and  improper  conduct  of  otha-s." 

O.  W.  Bartlett  and  B.  R.  Anderson,  for 
plaintiff.  W.  L  Badger  and  T.  Hunt,  for  de- 
fendant 
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FIBIJ>,  C.  J.  The  rule  of  the  company 
should  have  been  admitted  in  evidence,  but 
a  majority  of  the  court  are  unable  to  see  that 
the  defendant  was  harmed  by  the  exclusion 
of  it  Com.  V.  Power,  7  Mete.  (Mass.)  596; 
O'Brien  v.  Ralh-oad  Co.,  16  Gray,  20;  Wills 
V.  Rallix»d  Co.,  129  Mass.  361;  O'Neill  v. 
Railroad  Co.,  166  Mass.  371,  29  N.  E.  630. 
The  rule  was  very  general  In  its  terms,  and 
the  rule  of  law  given  by  the  court  to  the  Jury 
for  their  guidance  was  more  specific,  but  was 
the  same,  in  substance,  as  the  rule  of  the 
company.    Exceptions  overmled. 


(164  Mas*.  IW) 

KENERSON  v.  COLGiAN. 
(Supreme  Judicial  Court  of  Massacbnsetta. 
SufTolk.     June  24,  1885.) 
Bbbacb  of  Contract — Dauaobs. 
Where  plaintiff,  on  the  promise  of  defend- 
ant to  make  papers  giving  her  property  to  plain- 
tiff's wife,  after  defendant's  deatli,  if  plaintiff 
woold  move  "from  his  residence"  to  defendant's 
home,  and  take  care  of  her,  moved  his  buildings 
onto   defendant's  property,  he  cannot  recover 
therefor,    on    defendant's    repudiation    of    the 
agreement  and  refusal  to  allow  plaintiff  to  re- 
move them;    moving  the  buildings  having  been 
either  a  giatuitoua  act,  or  at  most  a  means  by 
which  plaintiff  enabled  himself  to  do  his  stip- 
ulated part 

Appeal  from  superior  court,  Suffolk  county. 

Action  by  Qustene  Kenerson  against  Mar- 
garet Colgan  to  recover  the  value  of  mate- 
rials and  labor  employed  in  moving  to  and 
erecting  on  the  property  of  defendant  cer- 
tain buildings,  which,  after  her  repudiation 
of  a  certain  agreement,  she  refused  to  allow 
plaintiff  to  remove.  Judgment  for  defendant, 
and  plaintiff  appeals.    Affirmed. 

J.  M.  Browne,  for  plaintiff.  F.  Burke,  for 
defendant 

HOLMES,  J.  According  to  the  agreed 
statement  of  facts,  the  consideration  of  the 
defendant's  promise  to  "make  papers  giving 
the  property  to  Mary,  the  wife  of  the  plain- 
tiff, after  her  death,"  was  that  the  plaintiff 
"would  move  from  bis  residence  in  East 
Cambridge  to  her  [defendant's]  home  in  All- 
Bton,  and  take  care  of  her."  Moving  his 
buildings  was  no  part  of  the  consideration, 
and  therefore,  conversely,  the  defendant's 
promise  was 'not  the  consideration  or  con- 
ventional Inducement  for  moving  the  build- 
ings, and  a  repudiation  of  the  express  prom- 
ise does  not  let  in  a  recovery  for  the  build- 
ings on  a  Quantum  valebat  as  in  Parker  t. 
T.iinter,  123  Mass.  1S5.  Moving  the  build- 
ings was  either  a  gratuitous  act  or  at  most 
a  means  by  which  the  piaintilT  enabled  him- 
self to  do  his  stipulated  part  It  was  not 
within  the  defendant's  request  Bacon  t. 
Parker,  137  Mass.  309,  311. 

As  the  facts  stand,  judgment  must  be  for 
the  defendant;  but  as  it  seems  very  possible 
that  the  agreed  statement  does  not  present 
the  plaintiff's  case    adequately    upon    this 


point  we  think  it  best  to  mention  that  our 
Judgment  is  without  p^ejndice  to  a  motion  to 
discharge  the  facts  in  the  superior  court  if 
the  counsel  for  the  plaintiff  thinks  he  can 
show  just  cause.  Piatt  ▼.  Justices  of  Supe- 
rior Court,  124  Mass.  353. 
Judgment  for  the  defendant 


(It*  Uas*.  8g> 


RICE  T.  ALBBD. 


(Supreme  Jndicial  Court  of  Massadinsetta. 

Suffolk.     Jane  21,  1886.) 

Action  fob  SnANnaa— Sotfioibnct  ow  Dbclaba- 

TION. 

A  declaration  alleging  that  defendant, 
by  speaking  words  affecting  plaintiff  in  his  char- 
acter and  credit  as  a  menmant  and  disparaging 
his  business  and  property,  persuaded  a  third  per- 
son not  to  enter  into  a  certain  contract  with 
him.  and  that  defendant  did  this  unlawfully, 
maliciously,  and  unjustifiably,  is  insuificient  if  it 
does  not  set  out  ihe  words  spoken,  either  in 
tenor  or  sabstancej  and  it  does  not  state  how 
they  affect  piaintia's  cliaracter  or  credit,  or  dis- 
parage Us  business  and  property,  and  does  not 
allege  that  the  words  spoken  were  false. 

Appeal  firom  superior  court,  Suffolk  county. 

Action  by  Walter  S.  Rice  against  Lyman 
C.  Albee  tar  slander.  From  a  judgment  for 
defendant  on  demurrw,  plaintiff  appeals. 
Affirmed. 

M.  F.  Dickinson,  Jr.,  for  appellant  Frank 
P.  Ooulding  and  Frank  L.  Dean,  for  appellee. 

FIELD,  C.  J.  The  only  acts  alleged  against 
the  defendant  in  the  third  count  are  that  be 
took  Wilson  aside,  and,  by  speaking  words 
to  him  affecting  the  plaintiff  in  his  character 
and  credit  as  a  merchant,  and  by  disparaging 
the  busineea  and  propoly  of  the  plalntifl, 
persuaded  and  induced  Wilson  not  to  eater 
into  the  contract  of  partnership  and  the  con- 
tract of  sale,  the  terms  of  which  had  been 
orally  agreed  upon,  and  which  were  to  be 
reduced  to  writing,  and  the  writing  signed. 
It  Is  alleged  that  the  defendant  did  this  un- 
lawfully, willfully,  maliciously,  and  unjusti- 
fiably. The  words  sp<dcen  are  not  set  out 
either  according  to  their  tenm:  or  their  sub- 
stance, and  it  is  not  alleged  in  what  way 
they  affected  the  plaintiff  in  his  character 
or  credit,  or  in  what  way,  by  the  words 
spoken,  the  defendant  disparaged  the  plain- 
tiff's business  and  property.  It  la  not  al- 
leged that  the  words  spoken  were  false.  It 
Is  alleged  that  by  the  words  spoken- Wilson 
was  persuaded  and  induced  not  to  enter  into 
the  ccmtracts,  but  It  Is  not  alleged  that  he 
was  deterred  from  entering  into  the  con- 
tracts by  any  acts  or  threats  or  in  any  man- 
ner except  by  persuasion.  No  interference 
is  alleged  with  an  existing  business  or  with 
existing  contracts.  We  do  not  deem  it  nec- 
essary to  consider  the  cases  which  relate  to 
a  maiicions  int»ference  with  an  existing 
business,  or  with  existing  contracts,  or  those 
which  relate  to  the  enticing  away  of  serv- 
ants actually  employed  or  under  contracts  of 
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•mpIayiDeDt,  or  the  «itlclng  away  of  a  wife 
or  husband.  ThlB  is  a  case  of  words  pri- 
vately BpolEen  In  order  to  persuade  the  per- 
son to  whom  they  were  spoken  to  do  what 
he  had  a  legal  right  to  do,  namely,  to  refuse 
to  enter  Into  certain  contracts.  We  think 
that  the  law  of  slander  should  apply  to  this 
case.  The  case,  we  think,  in  principle,  is 
like  the  common  case  of  words  spoken  of  a 
servant  or  other  person  on  an  occasion  not 
privileged,  for  the  purpose  and  with  the  ef- 
fect of  preventing  him  from  obtaining  em- 
ployment which  otherwise  he  might  have  ob- 
tained. In  slander,  the  truth  of  the  words 
spoken  is  a  complete  defense,  whether  the 
words  on  their  face  appear  to  be  actionable 
or  are  made  actionable  by  reason  of  special 
damages,  and  whether  the  words  afCect  the 
person  spoken  of  in  his  reputation  or  in  his 
profession,  employment,  or  prtq)erty.  In  the 
present  case  we  do  not  know  that  the  words 
spoken  were  defamatory,  but,  If  they  were, 
they  must  have  been  falsely  spoken  to  be  ac- 
tionable, and,  a  fortiori,  this  should  be  true 
If  the  words  spoken  were  not  defamatory. 
As  the  third  count  does  not  set  out  the  words 
spoken  in  any  form,  and  does  not  allege  tliat 
they  were  falsely  spoken,  we  are  of  opinion 
that  the  demurrer  was  rightly  sustained. 
Judgment  affirmed. 


(164  Mass.  1S7) 

COMMONWEALTH  v.  HUGO  et  «1. 

(Supreme  Jadicial  Court  of  Massachusetts. 

Norfolk.     June  21,  1805.) 

ISTOXIOATIMO  LiQDORS— Flack  of  Makino  Salbs 
— Dblitsrt  to  Ezpbessmam. 
Defendant  was  a  licensed  dealer  in  liq- 
uors at  Boston,  and  was  proprietor  of  parcel 
-express  wagons.  Persons  living  in  a  district 
wherein  the  sale  of  liquors  was  prohibited  sent 
written  orders  to  defendant,  through  his  em- 
ploy^, or  by  depositing  the  orders  at  one  of  the 
express  offices,  instrocHng  him,  as  their  agent, 
to  purchase  and  accept  ue  delivery  of  liquors 
from  himself,  at  Boston,  and  ship  them  by  ex- 
press. The  orders  were  accompanied  by  money 
for  the  purchase  of  the  liquors,  and  upon  re- 
'ceipt  thereof  the  liquors  were  set  apart,  and 
shipped  to  the  respective  customers  by  the  ex- 
press wagons.  Mad,  on  a  prosecution  for  ille- 
gally selling  liquors  in  said  district  that,  notwith- 
standing the  form  of  the  orders,  there  was  evi- 
dence from  which  the  jury  might  infer  that  the 
delivery  of  the  liquors  was  made  by  defendant 
in  the  prohibited  district. 

Exceptions  from  superior  ooort,  Norfolk 
county. 

Qexge  B.  Hugo,  Albert  P.  Hauck,  and 
Mark  J.  Cody  were  convicted  of  Illegally  sell- 
ing Intoxicating  liquors,  and  bring  exceptions. 
Exceptions  overruled. 

This  was  an  Indictment  charging  George  B. 
Hugo,  Albert  P.  Hauck,  and  Mark  J.  Cody 
with  exposing  and  keeping  for  sale  Intox- 
icating liquor  In  the  town  of  Hyde  Park.  Be- 
fore the  impaneling  of  the  Jury  the  defend- 
'  ants  moved  to  quash  the  Indictment  There 
was  evidence  tending  to  prove  that  the  de- 
fendant Hugo  was  a  licensed  dealer  in  Intox- 


icating liquors  In  Boetoh;  that  be  was  also 
a  common  carrier  of  goods,  wares,  and  mer- 
chandise between  Boston  and  Hyde  Park,  be- 
ing the  proprietm:  of  an  express  route  called 
Hugo's  Boston,  Hyde  Park  &  Beadvllle  Par- 
cel Express.  The  defendants  Hauck  and  Cody 
were  in  his  employ  as  such  common  carriw, 
in  the  capacities  of  messenger  and  driver,  re- 
spectively. On  the  11th  day  of  July,  A.  D. 
1894,  one  Andrew  D.  Rooney,  a  police  ofScer 
of  Hyde  PaA,  arrested  the  defendants  Hauck 
and  Cody,  and  searched  the  wagon,  which  was 
marked  with  the  title  of  the  express,  which 
they  were  then  driving  in  the  streets  of  Hyde 
Park.  Upon  it,  among  other  articles,  were 
fonnd  11  cases  of  lager  beer,  each  mark>3d 
with  the  name  of  the  person  to  whom  they 
were  to  be  ddlvered,  and  two  inckages  con- 
taining Intoxicating  liquor,  also  so  marked. 
There  was  also  tqiion  the  wagon  numerous  or- 
ders in  blank,  a  ooi^  of  one  of  which  hoeln- 
after  appears,  and  an  expressman's  Xtoaik,  con- 
taining a  list  of  the  articles  found  upon,  the 
wagon,  and  against  them  the  names  of  the 
persons  to  whom  they  were  to  be  deUv«ed, 
corresponding  exactly  to  the  marks  and 
names  upon  the  boxes  and  packages  contain- 
ing Intoxicating  liquor.  One  Concannon  testi- 
fied that  previous  to  the  lltfa  day  of  July, 
and  within  the  time  mentioned  In  the  indict- 
ment, he  stopped  the  defendants  Hauck  and 
Cody,  who  were  driving  along  the  street  in 
said  Hyde  Park,  and  told  them  that  he  want- 
ed them  to  purchase  for  him  12  bottles  of  lager 
beer  of  George  B.  Hugo  &  Ooi,  In  Boston; 
that  thereupon  he  was  told  by  one  or  both  of 
the  defendants  Hauck  and  Cody  that  he  must 
sign  an  order  similar  to  the  one  referred  to; 
that  he  Instructed  the  defendant  Hauck  to 
sign  it  for  him,  as  he  (Concannon)  was  unable 
to  write  his  name;  that  the  beer  so  ordered 
by  him  (Concann<xi)  was  a  part  of  the  intoxi- 
cating liquor  seized  by  Rooney  on  the  lltb 
day  of  July;  that  he  paid  ECauck  the  price  of 
the  12  bottles  of  beer  at  the  time  of  giving 
the  order;  that  it  was  to  be  at  his  risk  after 
being  set  apart  for  him  In  the  store  of  George 
B.  Hugo  &  (3o.,  In  Boston;  that  it  was  to  be 
delivered  to  him  in  Hyde  Park  that  night  by 
said  Hugo's  Express;  and  that  the  beer  had 
never  been  received  by  him,  having  been  con- 
fiscated to  the  use  of  the  commonwealth.  One 
Davis  testified  that  on  the  Sd  day  of  July  he 
gave  to  the  agent  of  Hugo's  Express  an  order 
for  one-half  barrel  of  ale;  that  on  the  evening 
of  that  day  it  was  delivered  to  him  by  the 
defendant  Hauck,  who  refused  to  take  the 
money  therefor;  that  a  month  afterwards 
the  defendant  Cody  called  upon  him,  in  Bos- 
ton, with  a  bill  from  George  B.  Hugo  &  Co.; 
and  that  he  paid  a  part  of  the  price  of  the 
ale  which  was  delivered  to  him  on  the  3d  day 
of  July.  This  wascMitroverted  by  the  defend- 
ants, and  the  fact  of  payment  was  left  for 
the  jury  to  decide.  Said  Andrew  D.  Rooney 
testified  that  he  had  seen  the  defendants 
Hauck  and  Cody  delivering  beer  from  the  es- 
press  wagon,  on  pay  days  at  the  mtU.  to  0(^ 
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er&tlves  wbom  he  knew  were  too  poor  to 
advance  the  money  for  It  Tbere  was  other 
evidence,  nncontrolled  and  uncontradicted, 
that  Hugo's  Express  had  places  of  business 
for  the  receipt  of  orders  In  four  places  in 
Hyde  Park,  and  In  two  general  express  officer 
in  Boston;  no  business  of  the  express  was  done 
in  the  licensed  place  of  business  of  the  de- 
fendant Hugo  in  Boston;  that  the  course  of 
business  pursued  by  the  defendant  in  conduct- 
ing the  express  business  was  to  furnish  blank 
orders  similar  to  the  one  referred  to,  to  be 
filled  out  by  perons  who  desired  the  service 
(rf  the  express  for  any  purpose,  left  at  one 
of  tiie  various  places  of  business  of  the  express 
in  Hyde  Park,  and,  If  It  was  desired  that  a 
purchase  should  be  made  of  anything,  accom- 
panied by  the  money;  that  In  so  far  as  the 
business  of  the  express  related  to  the  carrying 
of  intoxicating  liquor,  and  as  that  liquor  came 
from  the  defendant  Hugo's  licensed  place  In 
Boston,  the  modus  operandi  was  to  forward 
the  order  containing  the  money  to  Georgre  B. 
Hngo  &  Go.,:  In  Boston,  and  that,  thereupon, 
the  defendant  Hugo,  If  the  order  met  bis  ap- 
proval, caused  the  liquors  required  by  the 
order  to  be  separated  from  his  general  stock, 
set  apart,  and  marked  with  the  name  of  the 
person  sending  the  order,  and.  In  case  of 
liquors  other  than  beer,  the  quality  and  price 
of  the  article  sold.  Bald  Hugo  testified  that, 
in  no  case  where  money  accompanied  the  or- 
der, had  he  refused  to  fill  it.  He  also  testified 
that  he  was  the  controlling  member  of  the 
firm  of  Hugo  &  Ool,  licensed  liquor  dealers  in 
Boston;  the  company  being  his  wife,  who 
was  a  partner  In  the  license  for  the  purpose 
of  keeping  It  alive  in  case  of  his  death.  He 
also  testified  that  no  charge  was  made  for  the 
delivery  of  Intoxicating  liquors,  whether  by 
said  Hugo's  Express,  or  any  other  common 
carrier,  but  that  the  cost  of  delivery  was  in- 
cluded in  the  price  charged  for  liquor,  and 
received  by  said  George  B.  Hugo  &  Oo.  be- 
fore the  goods  were  d^vered  to  the  carrier. 
One  Owen  Anboushon  testified:  That  he 
worked  In  a  store  In  Hyde  Park  where  Hugo's 
Express  had  an  order  box;  that  he  gave  the 
orders  to  the  defendant  Cody  from  the  drawer 
In  which  they  were  placed;  that  he  wrote  an 
order  for  goods  tor  himself  upon  one  of  the 
blanks,  a  copy  whereof  Is  as  follows:  "To 
George  Hugo  &  Co,:  Purchase  for  me,  as 
my  agent,  from  Geo.  Hugo  &  Co.,  Boston, 
Mass.  [naming  articles],  delivery  of  which 
you  will  accept  for  me,  as  my  agent,  from 
said  George  Hugo  &  Co.,  In  said  Boston,  to 
be  snipped  by  Hugo's  Ejxpress  at  my  expense. 
[Signed.]"  That  this  order  was  given  to 
Cody,  with  others.  That  he  ordered  beer  or 
whi^7  nine  or  ten  times,  and  always  re^ 
celved  the  liquor,  which  was  delivered  at  his 
place.  That  he  always  inclosed  the  money 
with  the  order.  That  the  express  called  three 
times  a  week.  That  his  orders  were  always 
given  to  one  of  the  defendants  Hauck  or 
Cody.  "They  would  call  three  times  a  week. 
Occasionally  I  would  write  an  order  address- 


ed to  Mr.  Hugo,  saying,  Tlease  send  me'  so 
and  BO,  and  put  in  my  money.  The  orders 
for  liquors  were  always  given  to  dther  of 
the  defendants  Hauck  or  Cody." 

Robert  O.  Harris,  DIst.  Atty.,  for  the  Com- 
monwealth. Harvey  H.  Pratt,  for  defend- 
ants. 

MORTON,  J.  The  motions  to  quash  and 
In  arrest  of  Judgment  have  been  waived,  and 
need  not,  therefore,  be  considered.  Notwith- 
standing the  forms  of  the  orders,  there  was 
evidence  on  which  the  Jury  properly  could 
find  that  the  liquors  were  not  delivered  until 
they  reached.  In  Hyde  Park,  the  houses  of 
those  ordering  them,  and  that  until  then 
they  were  at  the  risk  of  the  defendant  Hugo. 
The  express  was  owned  by  the  defendant 
Hugo,  and  used  and  run  by  him,  the  Jury 
might  have  found,  as  a  means  of  delivering 
the  liquors  that  were  ordered  of  him.  The 
defendants  Hauck  and  Cody  were  ills  serv- 
ants, and  were  paid  by  him  to  deliver  the  liq- 
uors. The  Jury  might  have  found  that  a 
delivery  to  the  express  was  no  more  a  de- 
livery to  a  common  carrier  In  the  ordinary 
course  than  a  delivery  to  the  parcel  wagon 
run  by  a  merchant  in  Boston  to  accommodate 
bis  customers  in  Boston  and  Its  suburbs 
would  be  to  them.  The  case  Is  settled  by  for- 
mer decisions.  Com.  y.  Burgett,  136  Mass. 
450;  Com.  v.  Gretitfleld,  121  Mass.  40;  Salt 
V.  Woodhall,  113  Mass.  391.  Exceptions  over- 
ruled. 


(161  Mass.  146) 
WHALEN  V.  COLLINS. 
HABDIGAN  et  al.  v.  SAME. 
(Supreme    Judicial  .Court    of    Massachusetts. 
Middlesex.    Jane  21,  1895.) 
Mechasio's  Lien — Enforcement. 
Under  Pub.  St  c.  191,  {  1,  giving  work- 
men a  mechanic's  lien  upon  the  building  whidi 
they  had  helped  to  erect,   "and  upon  the  inter- 
est of  the  owner  thereof  in  the  lot  of  land  upon 
which  the  same  is  situated,"  a  lien  cannot  at 
the  option  of  the  holder  liiereof,  be  eatablidied 
on  a  part  only  of  the  whole  lot 

Report  from  superior  court,  Middlesex 
county;  Lllley,  Judge. 

Actions  by  Whalen  against  Collins  and 
against  Hardlgan  and  another  to  enforce  me- 
chanics' Hens.  Judgment  was  ordered  for 
defendant  and  the  case  reported  to  the  su- 
preme Judicial  court  Judgment  for  defend- 
ant 

These  were  two  petitions  to  enforce  me- 
chanics' llois.  The  work  was  done  on  a 
building  situated  on  a  tract  of  land  owned  by 
defendant  on  which  was  another  building. 
At  the  trial  in  the  superior  court  before  Lll- 
ley, J.,  It  appeared  that  the  premises  de- 
scribed In  the  petitions  did  not  Include  the 
whole,  but  only  a  portion,  of  the  tract,  where- 
upon the  presiding  Justice  ruled  that  the 
liens  could  not  be  maintained  on  a  part  of 
the  tract  and  ordered  Judgment  for  the  de- 
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tendant,  reporting  the  eaae  to  the  supreme 
Judicial  court 

Smith  &  Ludden,  for  petitioners.  AlUn  & 
Mayberry,  for  respondent 

RARKBIt,  J.  The  statute  gave  the  peti- 
tioners a  Hen  upon  the  building  which  they 
had  hdped  to  erect  "and  upon  the  interest 
of  the  owner  thereof  in  the  lot  of  land  upon 
which  the  same  is  situated."  Pub.  St  c 
101,  {  1.  The  words  quoted  have  been  held 
to  mean  the  wh<de  lot  on  which  is  the  build- 
ing, although  the  lot  is  capable  of  dlTlslim, 
and  although  there  are  upon  it  other  build- 
ings which  are  part  of  the  same  realty,  if 
nothing  lias  been  done  by  the  owner  to  indi- 
cate a  purpose  to  divide  the  lot  Quimby  t. 
Durgin,  148  Mass.  104,  107,  iO  N.  E.  14,  and 
cases  cited.  The  present  question  is  whether 
a  lien  so  given  can,  at  the  option  of  the  hold- 
er of  the  lien,  be  establislied  upon  a  part  only 
of  the  whole  lot  The  holder  of  the  lien  must 
first  file  in  the  registry  of  deeds  a  statement, 
which  must  contain  "a  description  of  the 
property  intended  to  be  covered  by  the  lien." 
Pub.  St  c.  191. 1  6.  His  next  step  U  a  suit 
to  enforce  the  lien  by  a  petition  which  must 
contain  "a  description  of  the  premises  sub- 
ject to  the  Uen."  Pub.  St  c.  191,  f  lit.  No- 
tice of  this  petition  is  to  be  given  to  the 
owner  of  the  land  and  to  the  debtor,  who 
often  is  not  the  owner,  "and  to  all  other  cred- 
itors who  have  a  lien  of  the  same  kind  upon 
the  same  estate."  All  these  persons  are  in- 
terested in  the  result  of  the  suit,  and  may 
become  active  parties  to  it  Pub.  St  c.  191, 
§1 1&-23.  If  the  lloa  is  established,  the  court 
orders  a  sale  of  the  property,  and,  if  part 
of  it  can  be  separated  from  the  residue,  and 
sold  without  damage  to  the  whole,  and  if 
the  value  of  such  part  is  sufficient  to  satisfy 
all  debts  proved  in  the  case,  the  court  may 
order  a  sale  of  such  part  if  such  sale  ap- 
pears to  be  for  the  Interest  of  all  parties  con- 
cerned. Pub.  St  c  191,  Sf  24,  25.  If  aU  the 
claims  against  the  property  covered  by  the 
lien  are  ascertained  at  the  time  of  ordering 
the  sale,  the  court  may  order  the  officer  who 
makes  the  sale  to  distribute  the  proceeds; 
but,  if  all  the  claims  are  not  then  ascertain- 
ed, the  proceeds  may  be  brought  into  court, 
and  distributed.  But  although  all  creditors 
who  liave  a  lien  of  the  same  kind  upon  the 
same  estate  are  to  have  notice  of  the  suit, 
and  may  appear  and  have  their  respective 
liens  established  and  enforced  in  it,  they  do 
not  lose  their  liens  by  omitting  so  to  do,  and 
each  may  bring  his  separate  suit  to  enforce 
his  own  Uen.  Sexton  v.  Weaver,  141  Mass. 
273,  6  N.  E.  867.  From  this  outline  of  the 
statute  it  appears  that,  while  other  persons 
than  the  owner  of  the  land  and  the  petition- 
er who  aslia  for  its  sale  may  be  interested 
in  the  result  of  the  sale;  and,  while  the  law 
recognizes  that  the  sale  of  a  part  only  of  the 
land  may  t>e  all  tliat  is  necessary,  the  decision 


of  the  question  whether  the  Hen  shall  be  en- 
forced by  a  sale  of  the  whole  land  or  of  a 
part  Is  given  to  the  court, which  may  order 
the  sale  of  a  part  only  when  such  a  sale  ap- 
pears to  be  for  the  interest  of  all  concerned. 
To  allow  a  petitioner  to  claim  and  enforce 
his  lien  by  a  petition  under  which  the  court 
can  order  the  sale  of  but  a  part  of  the  land 
covered  by  the  lien,  is  to  enable  the  petitioner 
to  take  from  the  court  important  powers,  ex- 
plicitly conferred,  and  the  exercise  of  which 
may  l>e  essential  not  only  to  the  rights  of 
the  landowner,  but  of  other  creditors  having 
similar  liens  on  the  same  estate.  Under 
such  a  petition  the  court  cannot  order  a  sale 
of  the  whole  property  covered  by  the  lien, 
for  the  petition  does  not  embrace  it  all;  nor 
can  it  divide  the  property,  and  sell  separate- 
ly such  a  part  of  the  whole  as  it  may  deem 
best,  for  an  arbitrary  division  has  already 
been  made  by  the  petitioner.  By  such  a 
course,  a  division  of  the  owner's  property, 
not  contemplated  by  the  statute,  is  forced 
upon  him  at  the  option  of  the  holder  of  the 
lien;  and  a  forced  division,  not  authorized 
by  law,  is  a  wrongful  interference  with  the 
rights  of  a  landowner,  although  the  two 
parcels  may  be  worth  as  much  as  the  whole. 
E^nch  a  course  Is  also  prejudicial  to  the  rights 
of  others  having  similar  liens  upon  the  same 
estate.  If  they  appear  in  the  suit,  and  es- 
tablish their  liens  under  the  petition  which 
prays  that  a  part  only  of  the  land  covered 
may  be  sold,  they  are  restricted  to  a  fund 
which  Is  less  than  that  to  which  the  statute 
has  given  them  a  right;  and,  if  they  do  not 
appear,  but  bring  subsequent  petitions  of 
their  own,  the  sale  of  the  whole  land  subject 
to  their  liens  will  be  interfered  with  by  the 
sale  of  a  part  of  it  under  the  former  peti- 
tion. While  there  may  be  instances  in  which 
no  pecuniary  harm  would  result  to  the  owner 
or  to  any  other  person  from  allowing  a  peti- 
tioner to  enforce  a  lien  upon  a  part  only  of 
the  land,  the  legal  damage  of  an  enforced 
division  at  the  option  of  one  to  whom  the 
law  has  given  no  such  option  must  in  every 
such  case,  be  done  to  the  owner.  Besides 
this,  such  statutes  should  be  so  construed  as 
to  give  the  fullest  relief  and  protection  to  all 
when  the  remedy  givm  Is  pursued  In  the 
plain  and  obvious  way  pointed  out  by  the 
statute;  and  one  who  attempts  to  pursue  the 
remedy  In  some  other  manner  cannot  Justly 
complain  if  he  falls.  We  think,  ther^ore, 
that  the  ruliug  requested  by  the  petltionav, 
"that  it  was  not  necessary  that  the  liens 
should  be  claimed  upon  the  entire  tract  of 
land  upon  which  the  buildings  stood,  provid- 
ed that  alLthe  land  under  the  building  upon 
wliich  the  labor  was  performed  and  furnish- 
ed was  included  in  the  description  of  the  lot 
upon  which  the  liens  were  claimed."  was 
rightly  refused,  and  that  the  ruling  "that  the 
liens  could  not  be  claimed  upon  a  part  of  the 
entire  tract"  was  right  Judgments  for  the 
respondent 
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RIOB  r.  DOANB  et  al. 

(Snpreme  Judicial  Court  of  MaBsachasettB. 
Suffolk.    June  21,  1885.) 
Partnbhship— Note  fob  Privatb  Debt. 
A  note  executed  by  one  partner  without 
the  assent  of  the  other,  the  consideration  of 
which  is  in  part  the  payment  of  a  private  debt 
of  the  partner  executing  the  note,  and  in  part 
money  loaned  at  the  time  to  the  partnership, 
can  only  be  enforced  to  the  extent  of  the  mon- 
ey loaned,  against  the  assignee,  for  the  benefit 
of  the  creditors  of  the  partnership. 

Appeal  from  superior  court,  Suffolk  county; 
Albert  Mason,  Judge. 

Action  by  Wilbur  P.  Rice  against  Francis 
Doane  and  others,  assignees.  From  an  oc- 
der  allowing  only  a  portion  of  plaintiff's 
claim,  be  appeals.     Affirmed. 

The  plaintiff  seeks  to  prove  agatnst  the  es- 
tate in  Insolvency  of  Wlnkley,  Dresser  & 
Co.  the  full  amount  of  a  note  for  $1,000,  as 
a  firm  indebtedness.  The  plaintiff's  dealings 
were  solely  with  Dresser,  one  of  the  part- 
ners, by  whom  the  note  was  executed,  and 
related  to  a  house  which  this  partner  was 
building  for  his  own  use.  The  firm's  busi- 
ness was  stationery,  and  In  no  way  concern- 
ed In  Dresser's  housebuilding.  At  the  time 
the  note  was  given.  Dresser  owed  to  the 
plaintiff  a  balance  of  $500  on  indebtedness  in- 
curred in  building  the  house.  This  Indebted- 
ness was  paid  by  Dresser's  giving  the  plain- 
tiff said  note  for  $1,000,  signing  the  firm 
name  thereto,  and  the  plaintiff  at  the  same 
time  receipting  bis  account  against  Dresser, 
and  giving  his  (the  plaintiff's)  check  to  the 
order  of  the  firm  for  $500.  Wlnkley,  the 
other  partner,  had  no  knowledge  of  said 
transactions,  and  never  assented  to  them  in 
any  way.  The  defendants  do  not  object  to 
the  plalntlfTs  proving  a  claim  for  $500  on 
this  note  against  the  firm  assets,  as  allowed 
by  the  court;  but  they  do  object  to  the  plain- 
tiff's proving  a  claim  for  the  additional  $500 
against  the  firm  assets,  because  Dresser,  with- 
out authority,  used  his  firm's  name  for  a 
private  purpose  of  his  own,  and  the  plaintiff 
had  knowledge  of  the  circumstances  which 
made  it  Invalid. 

Sherman  L.  Whipple  and  Robert  W.  Frost, 
for  appellant.  Proctor,  Tappan  &  Warren, 
for  appellees. 

MORTON,  J.    When  Rice  called  on  Dress- 

er  for  payment  of  the  balance  of  $500,  the 
latter  told  him  that  the  firm  was  short,  and 
that  if  he  would  lend  the  firm  $1,000  for  60 
days  he  would  pay  the  bill.  Thereupon  Rice 
gave  his  check  for  $500  to  the  firm,  and  gave 
Dieaser  a  receipt  for  $500,  and  Dresser  gave 
hlra  the  firm's  note  for  $1,000,  payable  in  60 
days.  Tills  transaction  was,  in  substance, 
paying  the  private  debt  of  Dresser,  to  the  ex- 
tent of  $500,  with  the  firm's  note.  Its  real 
character  is  not  affected  by  the  fact  that  nei- 
ther Rice  nor  Dresser  Intended  any  fraud,  or 
went  through  the  form  of  lending  and  bor- 


rowing $1,000  for  the  firm.  Th^  adopted  the 
form  which  they  did  only  as  a  convenient 
mode  of  adjusting  the  balance.  Although  each 
partner  had  authority  to  draw  checks  on  the 
firm  deposit  in  payment  of  private  debts, 
and  Dresser  had  done  that  once  with  Mr. 
Rice,  and  although  Dresser  had  authority  to 
boiTow  money  for  tlie  firm,  and  give  its  notes 
therefor,  there  was  nothing  In  their  dealings 
with  each  other,  or  in  Dresser's  with  Rice  or 
other  parties,  which  expressly  or  impliedly 
authorized  him  to  give  the  firm's  note  In  pay- 
ment of  his  own  private  indebtedness.  The 
note  was  taken  by  Rice  with  Icnowledge  of 
the  fact  that  It  was  given  In  part  for  the 
private  indebtedness  of  Dresser,  and  it  would 
have  been  good  in  his  hands,  as  against  the 
firm,  only  to  the  extent  of  the  money  actually 
famished  to  the  firm,  unless  assented  to  by 
the  other  partnersi  Daniels  v.  Hammond,  154 
Mass.  165,  28  N.  B.  12.  But  the  court  ex- 
pressly found  that:  "The  partner,  Wlnkley. 
had  no  knowledge  of  the  transaction,  and 
never  assented  to  it  in  any  way.  Neither 
had  he  knowledge  that  the  firm  note  had  in 
any  case  been  given  to  pay  a  private  debt 
of  dther  partner,  nor  had  he  ever  asserted 
that  it  should  be  given  for  such  purpose." 
We  think  that  the  ruling  of  the  learned  chief 
Justice  of  the  superior  coturt  was  right.  Or- 
der allowing  the  claim  of  Wilbur  P.  Rice  only 
for  $500,  with  interest,  affirmed. 


aot  Mass.  52) 
LEONARD  V.  SOUTHWORTH. 

(Supreme  Judicial  Court  of  Msssachnsetts. 
Norfolk.     Jnne  21,  1896.) 

COHSTRDCTION  Of  DBED  —  CBEATION  OP  TCNANCT 

IN  Common— Pbovisios  fob  Bobvxvobship. 
A  father  conveyed  certain  land  to  his 
children  and  their  heirs,  reserving  to  their  moth- 
er a  homestead  therein,  and  providing  that,  if 
either  of  the  grantees  should  die  l)efore  their 
mother,  the  survivor  should  take  the  whole  es- 
tate. One  of  the  grantees  died  t>efore  his  moth- 
er. Bdd  that,  though  Pub.  St  c.  126,  i  5,  pro- 
vides that  such  a  conveyance  shall  be  constru(>d 
to  create  a  tenancy  in  common,  the  proviso  as  to 
surrivoiship  took  effect  by  way  of  a  shifting 
use. 

Appeal  from  superior  court,  Norfcdk  coun- 
ty. 

Action  by  Edgar  F.  Leonard  against  Louise 
Southworth  to  recover  an  undivided  half  in- 
terest of  certain  land.  There  was  a  Judg- 
ment for  the  tenant,  and  the  demandant  ap- 
peals.   Affirmed. 

E.  L.  Leonard,  for  appellant  William  N: 
Osgood  and  John  L.  Bates,  for  appellee. 

MORTON,  J.  The  demandant  contends 
that  the  effect  of  the  deed  from  Albert  South- 
worth  to  the  tenant  and  Jedediah  A.  South- 
worth  was  to  convey  In  fee  to  the  grantees, 
as  tenants  In  common,  the  premises  describ- 
ed in  it,  and  that,  as  he  claims  under  Jede- 
diah, he  is  entitled  to  an  undivided  half. 
The  question  is  whether  this  constructlmi  la 


Digitized  by 


Google 


IStLgm.) 


LYMAN  f>.  CITY  OF  BOSTOIT. 


m 


correct  The  deed  sets  forth  that  the  gran' 
tor,  "In  consldenitloii  of  one  dollar  and  oth- 
er  valtiable  consldarationB  paid  by  Jededlah 
A.  Southworth  and  Louise  J.  Southworth," 
gives,  grants,  bargains,  sells,  and  conveys 
unto  them  the  premises  In  qnestion,  "reserv- 
ing to  Harriet  Southworth,  mother  of  the 
grantees,  all  the  rights  which  she  may  have 
in  the  granted  premises,  and  provided  that, 
should  either  of  the  grantees  decease  before 
tbelr  mother,  Harriet  Southworth,  then  the 
other  grantee,  his  heirs  and  assigns,  shall 
have  the  whole  of  said  real  estate,  reserving 
to  the  said  Harriet  Southworth  all  the  right 
which  she  may  have  In  the  granted  premises, 
being  the  same  premises  set  off  to  me  as  a 
homestead  by  commissioners  appointed  by 
court"  The  habendum  is  to  them,  their 
heirs  and  assigns,  forever,  and  the  covenants 
are  with  them  and  their  heirs  and  assigns 
forever.  It  appears  frbm  the  agreed  facts 
that  the  grantor  owned  the  premises  in  fee, 
and  that  they  were  held  by  him  as  a  hmne- 
stead,  under  Pub.  St  c.  123;  that  his  wife 
obtained  a  divorce  from  him  In  March,  1867, 
and  the  premises  were  set  off  to  her  free 
from  any  interference  by  him;  and  that 
she  died  in  April,  1880,  and  Jededlah  died 
the  April  before,  leaving  a  son,  who  con- 
veyed to  the  demandant  In  F(^raary,  1802, 
the  half  which  he  now  seeks  to  recover.  We 
understand  that  what  was  set  off  to  the.  wife 
was  the  homestead  estate  for  her  life,  and, 
taking  the  circumstances  into  account  we 
think  that  the  object  which  the  grantor  had 
in  view  Is  plain.  He  Intended  to  convey  the 
property  to  the  grantees,  to  hold  subject  to 
such  rights  as  his  wife  had;  and,  if  either  of 
the  grantees,  died  before  she  died,  then  the 
survivor  was  to  take  the  whole,  subject  to 
her  estate.  The  question  is  whether  this  pur- 
pose can  be  carried  Into  effect  consistently 
with  the  rules  of  law.  The  tenant  contends 
that  the  deed  may  be  treated  as  a  convey- 
ance in  Joint  tenancy.  The  difficulty  with 
this  is  that  the  grant,  habendum,  and  cove- 
nants are  all  to  and  with  the  grantees  as  tax- 
ants  in  common.  The  conveyance  is  to  them  as 
tenants  in  common.  Pub.  St  c.  126,  i  5.  It 
is  only  in  case  one  of  the  grantees  dies  be- 
fore the  mother  that  there  is  a  provision  for 
an  estate  by  survivorship.  An  estate  in  fee 
simple  is  thus  created  to  arise  in  futuro  on 
the  happening  of  a  certain  contingency  upon 
another  estate  in  fee  simple,  which  can  only 
be  done  by  way  of  a  use.  As  a  conveyance 
to  use,  the  deed  is  inartificial.  But  as  al- 
ready observed,  the  intent  is  plain;  and  It 
bas  been  held  that  no  precise  form  of  words 
ia  required  to  create  a  conveyance  to  use, 
and  that  "a  conveyance  of  land  may  always 
be  construed  to  be  tliat  kind  and  species  of 
conveyance  wliicb  may  be  necessary  to  vest 
the  title  according  to  the  intention  of  the 
parties  If  such  Interpretation  is  not  repug- 
nant to  the  terms  of  the  grant"  Ghenoy 
V.  Stevens,  97  Mass.  77,  86.  The  demandant 
admits,  in  substance,  that  if  b.  right  of  home- 


stead had  been  given  to  Mrs.  Southworth  by 
the  deed,  a  case  similar  to  Chenery  v.  Ste- 
vens, supra,  would  have  arisen.  He  contoids 
that  in  the  present  case  there  Is  no  convey- 
ance to  a  use,  that  the  grantees  are  not 
seised  to  a  use,  and  that  there  is  no  cestui 
que  use  In  whom  a  use  could  be  executed. 
But  we  think  that  the  deed  may  be  con- 
strued 80  that  the  proviso  shall  take  effect 
by  way  of  a  shifting  use.  There  Is  a  convey- 
ance in  fee  to  tlie  use  of  the  grantees  as  ten- 
ants In  common,  and  upon  the  death  of  one 
of  them  before  Mrs.  Southworth  the  survivor 
is  to  take  the  whole.  In  other  words,  upon 
the  happening  of  that  event  the  use  shifts, 
and  is  extended  to  the  survivor,  so  as  to  give 
him  the  whole  estate,  subject  only  to  the 
wife's  rights.  It  is  no  objection  that  the  pre- 
vious use  is  declared  In  favor  of  the  grantees. 
In  such  a  case  the  shifting  use  takes  effect 
in  substitution  of  it  Leake,  Land,  121.  And 
it  Is  well  settled  that  several  persons  may  be 
seised  to  the  use  of  one  of  thdr  number. 
2  Washb.  Real  Prop.  117;  Leake,  lAud,  119, 
120;  Sammes'  Case,  13  C!oke,  54.  We  think, 
therefore,  that  the  ruling  of  the  superior 
court  was  right    Judgment  affirmed. ' 


(164  tiass.  99) 
LYMAN  V.  CITT  OF  BOSTON. 

(Sapreme  Jndidai  Court  of  MasBachusetts. 
Suffolk.     June  21,  1896.) 

EHiyssT  Domain— Valub  or  Lakd— Etidbkos— 
Fkios  Pair  fob  NBiaHBORiKO  Land — 

EXPEKT  TESTIMOKT. 

1.  In  a  proceeding  to  assess  damages  for  land 
taken  for  a  park,  where  a  witness  for  the  dty 
testified  to  the  price  paid  by  him  for  land  near 
that  taken,  petitioner  was  not  prejudiced  by  the 
exclnsion,  on  cross-examination,  of  a  qnestion  as 
to  whether  there  were  not  restrictions  on  the 
witness'  land  which  affected  its  value,  evidence 
being  afterwards  introduced  as  to  the  nature 
of  such  restrictions,  and  the  lawyer  who  exam- 
ined tiie  title  for  the  witness  testifying  that  be 
did  not  regard  the  witness'  title  as  absolutely 
clear. 

2.  Petitioner  cannot  complain  because  his 
question  to  the  witness  as  to  whether  there  was 
any  topographical  resemblance  between  bis  land 
and  that  taken  was  excluded,  where  the  witness 
was  allowed  to  describe  the  two  properties. 

S.  In  a  proceeding  to  assess  damages  for 
land  taken  for  a  i^rk,  the  mere  fact  that  other 
land  in  the  immediate  neighborhood  is  different 
in  sliape,  size,  and  situation,  and  is  subject  to 
different  restrictions  from  that  taken,  does  not 
render  the  price  paid  for  the  other  land  irrele- 
vant 

4.  On  an  issue  as  to  the  ralne  of  land  taken 
by  a  city  for  a  park,  a  reai-estate  broker  doing 
business  in  the  city,  who  testified  that  he  had 
kept  acquainted  with  values  of  land  in  the  city 
and  the  suburb  in  which  the  land  taken  was  lo- 
cated, and  had  examined  the  land,  and  was  ac- 
quainted with  the  streets  and  buildings  in  the 
suburb,  was  competent  as  an  expert,  though  he 
had  never  lived  in  the  suburb,  or  bought  sold,  or 
owned  any  land  there. 

5.  A  person  who  testified  that  on  several  oc- 
casions he  had  made  investigation  to  appraise 
land  in  the  suburb,  and  was  familiar  with  sales 
of  land  and  values  there,  and  was  engaged  in 
the  management,  care,  nnd  development  of  land 
in  the  city  and  its  suburbs,  was  competent  as  an 
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expert,  thoagh  he  had  never  lived  in  the  Bnhnrb, 
or  bought,  sold,  or  owned  land  there. 

EiXoeptions  from  superior  court,  Suffolk 
county;  Edgar  X  Sherman,  Judge. 

Proceeding  by  Edward  H.  R.  Lyman,  tmi- 
tee,  against  the  city  of  Boston,  for  the  assess- 
ment of  damages  for  land  taken  for  park 
purposes.  Petitioner  excepts  to  rulings  on 
the  admission  of  evidence.  Exceptions  over^ 
ruled. 

Bobert  M.  Morse,  for  petitioner.  Thomas 
M.  Babson,  for  respondent. 

MOBTON,  J.  The  questions  put  by  the 
petitioner  to  the  witness  Bice  on  cross-exam- 
ination, whether  there  were  not  restrictions 
upon  his  estate,  and  whether  they  did  not 
enter  into  the  price,  were  excluded  on  the 
ground  that  the  restrictions  could  only  be 
shown  by  the  production  of  the  deed.  Sub- 
sequently Mr.  Balch  testified  at  length,  with- 
out objection,  to  the  state  of  the  title,  de- 
scribing the  restrictions,  and  saying,  In  sub- 
stance, that  he  never  was  fully  satisfied  as 
to  the  nature  of  them;  tliat  he  did  not  re- 
gard the  title  as  absolutely  clear;  and  that 
he  was  content  for  Mr.  Rice  to  take  it, 
and  passed  it  Mr.  Rice  gave  the  price 
which  he  paid  for  the  property,  and  testi- 
fied to  the  circumstances  surrounding  the 
sale,  and  to  his  conversations  with  Mr.  Bil- 
llogs  regarding  it  The  facts  explanatory  of 
the  title  and  the  sale  were  all  before  the 
jury,  and  they  could  judge  whether  the  re- 
strictions were  accounted  material,  and  af- 
fected the  price.  It  does  not  seem  to  us  that 
the  petitioners  were  prejudiced  by  the  exclu- 
sion of  the  questions.  It  was  much  better 
to  have  the  witness  describe  the  two  estai^ift 
than  to  permit  him  to  express  liis  opinion  on 
their  topographical  similarity,  etc.  The  peti- 
tioner has  no  valid  exception  to  the  exclusion 
of  the  question  to  Mr.  Bice  whether  there 
was  any  topographical  resemblance  between 
his  estate  and  the  Lyman  estate. 

2.  The  next  exception  is  that  the  Rice  es- 
tate waa  so  dissimilar  to  the  Lj^man  estate 
that  the  price  paid  for  the  former  furnished 
no  just  guide  to  the  value  of  the  latter.  The 
dissimilarity  is  alleged  to  consist  of  the  re- 
strictions upon  the  Rice  estate,  etc..  In  the 
size,  shape,  topographical  features,  and  situ- 
ation of  the  two  estates.  It  is  also  said  that 
the  sum  paid  for  the  Rice  estate  did  not  tend 
to  show  Its  market  value,  but  involved  other 
matters  besides  the  value  of  the  land  and 
buildings,  and  Included  buildings  of  whose 
value  the  jury  had  no  means  of  judging.  It 
Is  well  settled  that  sales  of  land  similarly  sit- 
uated, and  not  too  remote  in  point  of  time, 
are  admissible  to  determine  the  value  of  land 
taken  for  public  purposes.  From  the  natnre 
of  the  case,  no  two  estates  can  be  exactly 
alike.  The  question  in  each  case  Is  whether 
the  similarity  Is  sufficient  to  afford  material 
assistance  to  the  jury  in  determining  the 
value  of  the  estate  In  controversy,  or  wheth- 


er tide  dissimilarity  Is  rach  that  the  jury  will 
be  liable  to  be  misled  and  prejudiced  by  the 
evidence.  It  Is  evident  that  there  may  be 
considerable  difference  in  the  size,  shape,  sit- 
uation, use,  and  immediate  surroundings  of 
two  estates,  and  perliaps  in  other  respects, 
and  yet  the  price  which  one  brought  may  be 
of  substantial  assistance  In  determining  the 
value  of  the  other.  There  may  be  genoral 
considerations,  applicable  to  both  alike,  which 
largely  affect  their  value,  and  render  It  propw 
that  the  price  paid  for  one  should  be  consid- 
ered in  arriving  at  the  yalne  of  the  oth^, 
notwithstanding  the  differences  betwem 
them.  Benham  v.  Dunbar,  103  Mass.  365. 
Much  must  of  necessity  be  left  to  the  discre- 
tion of  the  presiding  judge  on  the  queatlcm 
whether  the  similarity  is  such  as  to  render 
the  testimony  competent  But  his  discretion 
Is  not  an  unlimited  one.  Chandler  v.  Ja- 
maica Pond  Aqueduct  122  Masa  SOS.  If,  In 
the  present  case,  he  had  excluded  the  evi- 
dence because  the  two  estates  were  not  suffi- 
ciently alike,  we  should  have  hesitated  to  dis- 
turb the  ruling.  On  the  other  hand,  we  can- 
not say  that  the  restrictions  were  of  such  a 
character,  or  the  dlasImUarity  of  the  two  es- 
tates so  great,  that  the  evidence  would  tend 
to  mislead  or  prejudice  the  jury,  and  would 
be  of  no  material  assistance  to  them  In  ar- 
riving at  the  value  of  the  land  in  controversy; 
and  that  its  admission  was  clearly  wrong. 
As  to  the  price,  the  facts  in  regard  to  the 
sale  and  explanatory  of  it  were,  as  already 
observed,  ail  before  the  Jury,  and  they  could 
consider  what  effect  if  any,  they  natnrally 
would  have  had  on  the  prices  and  how  far 
that  represented  the  actual  market  value. 
The  tsLCt  that  it  Included  buildings  could  also 
be  taken  into  acconnt  by  them.  Patch  v. 
Boston,  146  Mass.  52,  U  N.  E.  770;  Id.,  146 
Mass.  57,  14  N.  E.  772. 

3.  The  remaining  exception  relates  to  the 
competency  of  the  four  experts  called  by  the 
city,— Mr.  Meredith,  Mr.  Vlaux,  Mr.  Whlttier, 
and  Mr.  Cobb.  The  petitioner  objected  that 
they  were  not  qualified,  and  excepted  to  ral- 
lies permitting  them  to  testify.  All  of  them, 
except  Mr.  Oobb,  testified  that  they  were  real- 
estate  brokers  doing  business  in  Boston,  and 
all  of  them,  except  Mr.  Whlttier,  that  they 
were  members  of  the  Real-Estate  Ezcliange 
in  Boston.  Perliaps  Mr.  Whlttier  was  a 
member  also,  though  it  did  not  appear.  Mr. 
Meredith,  Mr.  Vlaux,  and  Mr.  Whlttier  stated 
that  they  had  followed  the  prices,  and  k^t 
acquainted  with  the  values  of  real  estate  In 
the  city  and  suburbs,  including  Jamaica 
Plain.  Mr.  Cobb  stated  that  on  several  occa- 
sions he  had  appraised  lands  at  Jamaica 
Plain,  and  had  made  investigations  for  that 
purpose,  and  that  he  was  familiar  with  sales 
of  land  and  values  there,  and  that  he  was 
engaged  in  the  management  care,  and  devel- 
opment of  real  estate  in  Boston,  South  Bos- 
ton, and  in  the  suburbs.  Ail  of  them  testi- 
fied that  they  had  examined  the  premises  in 
question  before  the  trial,  though  after  the 
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bnUdlcgs  had  been  removed,  lir.  Meredith 
also  Btated  that  he  had  adylsed  people  as  to 
sales  of  laud  in  Jamaica  Plain.  Mr.  Ylaux 
Bald  that  he  was  acquainted  generally  with 
the  streets  and  buildings  in  Jamaica  Plain 
and  property  ronnd  the  pond.  Mr.  Whlttler 
stated  that  he  had  testified  as  an  expert  to 
values  of  real  estate  there,  that  he  had 
known  of  sales  there,  and  bad  known  the  real 
estate  In  •controversy  for  many  years.  Mr. 
Cobb  also  stated  that  he  was  familiar  with 
It.  We  think  that  the  rulings  admitting 
them  to  testify  as  experts  were  correct  It 
is  true  that  It  appears  that  neither  of  them 
had  ever  lived  in  Jamaica  Plain,  and  that 
with  the  exception  of  Mr.  Meredith,— and  in 
his  case  it  was  several  years  before  the  tak- 
ing in  question,— they  bad  not  bought  or  sold 
or  owned  land  there.  But  it  is  not  neces- 
sary, in  order  to  qualify  a  witness  as  an  ex- 
pert in  the  value  of  real  estate,  that  he 
should  have  lived  in  the  locality  about  which 
he  is  testifying,  or  bought  or  sold  or  owned 
land  there.  If  he  had  done  that  it  may 
give  additional  value  to  his  opinion,  but  the 
fact  that  he  has  not  done  it  does  not  destroy 
his  competency  as  an  expert  That  depends 
on  other  considerations,  such  as  his  knowl- 
edge <A  vaiues  In  the  particular  locality,  the 
extent  of  his  experience  regarding  real  estate 
in  the  city  or  town  where  the  property  is  sit- 
uated, and  the  attention  which  he  has  given 
to  the  subject  generally.  Bank  v.  Keavy,  128 
Mass.  298.  It  la  poKlUe  that  districts  might 
be  so  widely  separated  in  a  metropolitan  area 
that  the  general  knowledge  which  a  real- 
estate  broker  might  have  of  values  would 
not  be  regarded  as  a  sufficient  qualiflcatlon 
in  regard  to  a  particular  neighborbood.  We 
do  not,  however,  think  that  that  Is  true  of 
Boston  and  Jamaica  Plain.  See  Amory  v. 
Inhabitants  of  Town  of  Melrose  (Mass.)  89 
M.  13.  276.  On  the  whole,  we  discover  no  er- 
ror in  the  rulings.     Exceptions  overruled. 

(164  Mus.  168) 

OASSADAT  V.  BOSTON  &  A.  R.  E. 

(Supreme  Judicial  Court  of  Massacbuaetts. 

SufFolk.     Jane  25,  1895.) 

IKJURT  TO  EXFLOTB- ASSUMFTION  OF  R18K. 

1.  An  experienced  freight  handler,  who  has 
been  in  the  employ  of  a  railroad  for  several 
years,  a  part  of  whose  dnty  has  been  to  hooli 
up  the  doors  of  grain  cars  preparatory  to  loading 
them,  assumes  the  risk  of  injury  by  falling  of 
a  door  through  an  obyions  defect  therein  which 
would  cause  It  to  fall  when  a  heavy  load  was 
emptied  into  the  car. 

2.  The  ruling  as  to  the  assumption  of  the 
risk  by  an  employ^  is  the  same  whether  the  ac- 
tion is  brought  at  common  law  or  under  the  stat- 
ute of  1887  (chapter  270),  regulating  the  liability 
of  employers  to  employes. 

Exceptions  from  superior  court,  Suffolk 
county. 

Action  by  one  Oassaday  against  the  Boston 
ft  Albany  Railroad  for  personal  Injuries. 
There  was  a  verdict  for  defendant,  from 
which  plaintiff  brings  exceptions.  Elxcep- 
tlons  overruled. 

v.4lN.B.no.3 — 9 


S.  li.  Whipple,  W.  R.  Sears,  and  G.  A.  Salt- 
marsh,  for  plaintiff.  W.  Hudson,  for  defend- 
ant 

LATHROP,  J.  The  plaintiff  was  injured, 
while  at  work  in  a  freight  car,  by  the  falUug 
upon  him  of  a  grain  door,  which  had  been 
swung  up  against  the  roof  of  the  car,  and 
there  fastened  by  a  hook,  a  short  time  be- 
fore, the  work  of  swinging  up  and  fastening 
being  done  by  the  plaintiff  and  a  fellow  serv- 
ant If  there  was  any  evidence  in  the  case 
which  would  warrant  a  finding  that  there 
was  any  defect  In  the  door  or  its  fastening, 
notwithstanding  the  testimony  of  the  plain- 
tiff and  his  witnesses  that  the  hook  was  all 
right  it  Is  to  be  found  in  the  testimonir  of 
Agnew  "that  the  end  of  the  hook  was  a  lit- 
tle more  or  less  blunt  from  wear;  that  the 
top  of  the  grain  door,  which  would  come  di- 
rectly under  the  Jaw  over  the  hook,  was  a 
little  worn  too,— he  couldn't  say  positively 
how  much.  It  may  have  been  an  eighth  or  a 
quarter  of  an  inch;  that  there  was  no  iron 
over  this  part  of  the  car  door,  to  prevent  the 
wood  from  wearing  against  the  Jaw  above." 
It  is  to  be  noticed,  however,  that  none  of  the 
witnesses  testified  that  this  condition  of 
things  caused  the  door  to  fall.  Nor  Is  there 
any  evidence  that  the  hook  used  in  this  case 
was  not  a  proper  and  usual  hook  to  use,  al- 
though another  kind  of  hook  was  put  in  evi- 
dence. The  condition  of  things  was  known 
to  the  plaintiff.  He  had  been  in  the  employ 
of  the  defendant  for  three  years,  and  was  an 
experienced  freight  handler.  It  was  a  part 
of  his  duty  to  put  up  and  book  the  grain 
door.  He  did  It  in  this  instance,  and  looked 
to  see  whether  It  was  all  right  Just  as  he 
bad  previously  looked  to  see  whether  other 
grain  doors  which  he  had  put  up  were  all 
right  If,  then,  any  defect  existed  in  the 
door  which  would  cause  it  to  fall  when  the 
car  vibrated,  as  all  cars  must  vibrate  when 
a  heavy  load  Is  dumped  Into  them,  this  de- 
fect was  an  obvious  one,  of  which  the  plain- 
tiff took  the  risk.  Russell  v.  Tillotsou,  140 
Mass.  201,  4  N.  B.  231;  Anderson  v.  Clark. 
155  Mass.  368,  29  N.  E.  589;  Carey  v.  Rail- 
road Co.,  158  Mass.  228,  33  N.  E.  512;  Con- 
roy  T.  Inhabitants  of  Clinton,  158  Mass.  318, 
38  N.  B.  525;  Murphy  v.  Rubber  Co.,  159 
MasBS.  206,  84  N.  B.  268;  Goldthwait  v. 
Railway  Co.,  160  Mass.  554,  36  N.  E.  486; 
Allen  V.  Iron  Co.,  IGO  Mass.  557,  36  N.  E. 
681;  Rooney  v.  Cordage  Co.,  161  Mass.  163, 
36  N.  B.  789;  Kohn  v.  McNulta,  147  U.  S. 
238,  13  Sup.  Ct  298.  On  the  question  wheth- 
er the  plaintiff  took  the  risk,  there  Is  no  dif- 
ference whether  the  action  is  brought  at  com- 
mon law  or  under  St  1887,  c.  270.  O'Maley 
V.  Gas  Light  Co.,  158  Moss.  135,  32  N.  B. 
1119;  risk  V.  Railroad  Co.,  158  Mass.  238, 
33  N.  B.  610;  Oleason  v.  Railroad  Co.,  150 
Mass.  68,  34  N.  E.  70;  Daigle  v.  Manufac- 
turing Co.,  150  Mass.  378,  34  N.  B.  458; 
Kleinest  v.  Kunhardt  160  Mass.  230,  85  N. 
B.  468.     Exceptions  overruled. 
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(164  Haas,  ei) 

BASCOM  ▼.  SMITH. 

(Sapreme  Jndidal  Court  of  Massachasetts. 

Suffolk.     June  21. 1895.) 

COKBTRDCnON  OF  CONTRACT— PbOTIKCB  OT  UOUBT 
— QOABAKTT  0»  PaTMBNT  POB  WOBK 

— Mistake  of  Ouabantob. 

1.  An  inBtrnction  wherein  the  court  under- 
took to  construe  the  contract  with  reference  to 
all  the  circumstances  which  the  evidence  tended 
1»  establish,  and  left  it  to  the  jury  to  determine 
whether  the  circumstances  assumed  had  been 
established,  is  not  objectionable,  as  leaTing  the 
whole  construction  of  a  written  contract  to  the 
jury. 

2.  No  special  notice  of  the  acceptance  of  de- 
fendant's guaranty  is  necessary  when  defendant 
knew  that  plaintiff  was  performing  work  relying 
on  it. 

3.  One  who  agreed  to  be  responsible  for  pat- 
terns to  be  made  for  another  is  not  relieved  of 
liability  because  he  understood  that  the  contract 
was  to  make  a  complete  set  of  patterns,  wood 
and  iron,  while  in  fact  only  wooden  patterns 
were  ordered  and  made,  if  he  had  an  opporta- 
nity  to  know  what  work  was  ordered,  and  there 
was  nothing  in  the  guaranty  indicating  whether 
the  pattern  was  to  be  of  wood  or  iron  or  both. 

Exceptions  from  superior  court,  Snftolk 
county;   James  R.  Dnnbar,  Judge. 

Action  of  contract  by  H.  Clay  Bascom 
against  J.  Heber  Smith.  From  a  judgment 
for  plaintiff,  defendant  excepts.  Exceptions 
overruled. 

H.  E.  Warner,  for  plaintiff.  Warren  Ozero 
Kyle,  for  defendant 

FIELD,  O.  J.  The  cotirt  undertook  to  con- 
strue the  contract  declared  on  with  reference 
to  all  the  circumstances  existing  when  it  was 
made  which  the  evidence  tended  to  establish, 
and  merely  left  it  to  the  jury  to  determine 
whether  the  circumstances  assumed  bad  been 
established  by  the  evidence.  This  is  not 
leaving  the  whole  construction  of  a  written 
contract  to  the  Jury;  and  the  jury,  by  thdr 
verdict,  have  found  that  the  circumstances 
were  as  they  were  assumed  to  be,  and  have 
construed  the  contract  in  the  same  manner  as 
the  court  The  principle  of  construing  a  writ- 
ing most  strongly  against  the  party  who 
wrote  and  proffered  it  when  it  is  reasonably 
capable  of  two  constructions,  and  has  been 
honestly  understood  and  acted  upon  by  the 
other  party  according  to  the  construction 
which  Is  most  against  the  Interest  of  the  par- 
ly proffering  it  was  announced  in  the  charge 
of  the  presiding  justice  not  as  an  instruction 
to  the  jury,  but  as  the  rule  adopted  by  the 
court  It  is  a  rule  which  bad  beea  adopted 
in  certain  cases  of  real  ambiguity,  although 
we  have  some  doubt  whether,  on  the  circum- 
stances shown,  there  was  any  need  of  invok- 
ing it  in  the  present  case.  Barney  v.  Now- 
comb,  9  Gush.  47.  Assuming  that  the  defend- 
ant knew  tliat  Mr.  Webb,  in  behalf  of  the 
Bconomo  Duplex  Stove  Company,  had  re- 
quested the  plaintiff  to  make  a  new  set  of 
range  patterns,  of  which  there  is  no  doulit 
the  letters  of  October  7, 1890,  and  October  8, 
1890,  become  Intelligible  enough.  The  plain- 
tiff, in  bis  letter  to  the  defendant  of  Octolier 


7, 1890,  indicates  that  he  wants  a  note  In  writ- 
ing from  the  defendant  confirming  what  Mr 
Webb  had  said,  namely,  that  the  defendant 
wUl  become  responsible  to  the  plaintiff  for 
work  on  the  new  set  of  patterns  ordered  of 
the  plaintiff  to  the  amount  of  $500,  although 
the  plaintiff  p(^tely  says  that  he  has  such 
confidence  in  Mr.  Webb's  integrity  that  he 
regards  his  letter  as  superfluous;  and  the  de- 
fendant in  his  letter  In  reply,  signifies  in 
writing  his  present  willingness  and  intention 
to  become  responsible  to  the  plaintiff  for  woifc 
on  Bucb  new  set  of  patterns  to  the  amount 
of  1600.  The  whole  letter  of  the  defendant 
Shows  that  he  expected  that  the  plaintiff 
would  go  on  and  make  a  new  set  of  patterns, 
as  ordered  by  Mr.  Webb;  and  the  evidence 
shows  that  he  knew  that  the  plaintiff  did  go 
on,  and  make  the  patterns.  Tha%  was  evi- 
dence that  the  defendant  understood  tltat  the 
plaintiff  in  doing  so  was  relying  upon  his 
agreement  to  become  responsible  to  the 
amount  of  $500,  and  the  jury  must  have  so 
found.  Upon  such  a  finding  no  special  notice 
of  the  acceptance  of  the  guaranty  or  of  the 
offer  of  guaranty  was  necessary.  Knowledge 
was  equivalent  to  notice.  Bishop  y.  Eaton, 
161  Mass.  496,  87  N.  E.  665.  In  view  of  the 
facts  which  the  court  assumed  ta  its  hy- 
pothetical construction  of  the  contract  which 
facts  the  jury  must  Iiave  found,  the  con- 
struction which  the  court  gave  to  the  clause, 
"in  the  event  of  any  such  action  on  my  part 
becoming  necessary  for  any  cause,"  seems  to 
be  the  only  reasonable  one.  It  meant  that 
if,  for  any  cause,  the  company  shall  be  un- 
able to  pay  for  the  new  patterns,  and  it  Iie- 
comes  necessary  tor  me  to  pay,  I  will  pay  for 
them  up  to  the  amount  of  $500.  The  defend- 
ant contends  that  he  is  not  bound,  because  It 
Is  said  that  he  understood  that  the  contract 
between  the  plaintiff  and  the  company  was. 
or  was  to  l>e,  for  a  set  of  patterns  of  wood 
and  another  set  of  iron,  whereas  the  order 
actually  given  by  Webb  was  for  a  set  of 
wooden  {uittems,  and  the  plaintiff  made  only 
a  set  of  wooden  patterns,  in  conformity  to  the 
order.  Upon  this  point  the  instructions  of 
the  court  were  as  follows:  "There  is  anotho- 
matter  to  which  I  ought  to  refer,  and  that  is 
the  claim  of  the  defendant  that  there  was  no 
guaranty  of  this  contract  because  be  did  not 
understand  that  the  contract  between  the 
company  and  the  plaintiff  was  a  contract  to 
make  wooden  patterns  alone,  but  that  he  un- 
derstood that  the  contract  was  to  make  a  com- 
plete set  of  patterns,  wood  and  iron  both; 
and  that  inasmuch  as  be  understood  it  that 
way,  that  that  was  the  contract  and  not  the 
contract  to  make  a  set  of  wooden  patterns 
alone;  and  he  agreed  to  guaranty  a  contract 
which,  it  appears  upon  the  plaintiff's  own 
showing  now,  was  not  the  contract  which  he 
nnderstood  he  was  guarantying;  that  there- 
fore, he  was  not  bound.  The  claim  Is  not 
correct  If  a  man  imdertakes  to  guaranty  a 
contract  which  he  may  know  the  terms  of 
upon  inquiry,  and  be  makes  no  effort  to  find 
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ont  what  th6  tenns  are,  1)01  guaranties  It,— 
says,  'I  will  guaranty  that  contract,'— and  no- 
body misleads  talm  about  it,  and  be  baa  an 
opportunity  to  know  what  it  la  If  be  sees  fit, 
but  does  not  take  iialns  to  find  out,  but  guar- 
anties it  without  knowing,  he  is  bound.  Now, 
whether  that  applies  in  this  case  you  will  de- 
termine upon  the  evidence.''  We  think  that 
this  instruction  was  correct  The  meaning  of 
the  letters,  construed  with  reference  to  the 
circumstances  which  the  Jury  must  have 
found,  is  that  the  defendant  is  to  become  re- 
sponsible to  the  amount  of  $600  for  the  work 
done  by  the  plaintttf  upon  the  new  set  of  pat- 
terns, size  No.  7,  of  the  Economo  Duplex 
Store  Company,  which  Mr.  Webb,  acting  In 
bebalf  of  the  company,  had  ordered  the  plain- 
tiff to  make.  There  is  nothlnj^  in  the  letters 
indicating  whether  the  new  patterns  were  to 
be  of  wood  or  of  iron,  or  whether  there  were 
to  be  two  sets  of  patterns,— one  of  wood  and 
the  other  of  iron;  and  the  defendant  guaran- 
tiee payment  to  the  amount  of  $600  for  the 
work  to  be  done  by  the  plaintitt  on  the  pat- 
terns size  No.  7  of  the  Economo  Duplex  Store 
Company,  which  Mr.  Webb  bad  ordered.  As 
Mr.  Webb  ordered  only  wooden  patterns,  the 
defendant  guarantied  payment  for  them  to 
the  amount  of  $500.     Exceptions  orerruled. 


064  Haas.  113) 

PARNSWOETH  t.  MULLEN. 

(Supreme  Judidal  Court  of  Massachnsetts. 

Suffolk.     June  21.  1805.) 

Xrgotiable  Note— LiABiLiTT  ov  Indorseb— Db- 

liAND  OV  FAYKEyT— DiLIOBKOE— BE7IBW 

OS  Exceptions. 

1.  An  issue  which  is  not  shown  by  the  bill 
of  exceptions  to  have  been  raised  in  the  trial 
court  will  not  be  considered  on  review. 

2.  A  holder  of  a  note  who  upon  transfer  of 
the  same  l>efore  maturity  places  the  address  of 
the  maker  below  his  name  on  the  face  of  the 
note,  without  the  maker's  knowledge,  will  be 
bound  by  a  demand  of  payment  by  a  subsequent 
holder  at  the  address  so  given. 

3.  Evidence  that  a  notary  dniy  demanded 
payment  of  a  note  at  the  place  designated  on  the 
race  of  the  note  as  the  residence  of  the  maker, 
and  that  the  replies  received  when  demand  was 
made  justified  nim  in  believing  tliat  such  place 
was  the  residence  of  the  maker  warrants  a  find- 
ing of  due  diligence  in  demanding  payment 

Exceptions  from  superior  court,  Suffolk 
county;  James  R.  Dunbar,  Judge. 

Action  by  O.  M.  Famsworth  against  James 
F.  Mullen  on  a  promissory  note.  From  a  ver- 
dict for  plaintiff,  defendant  brings  excep~ 
tlons.    X<xceptionB  orerruled. 

W.  F.  Kimball,  for  plaintUC.  Warren  O. 
Kyle,  for  defendant 

BARKER,  J.  This  case  turns  upon  the  ef- 
fect to  be  given  to  the  act  of  the  defendant 
Mullen,  the  payee  and  first  Indorser  of  the 
note,  who,  upon  transferring  it  to  Finkham, 
the  second  indorser,  and  being  Inquired  of 
by  him  as  to  the  address  of  McDermott  the 
maker,  replied,  "I  will  write  bis  address  out" 
and  thereupon  wrote  upon  the  face  of  the 


note  below  the  maker's  signature  the  words 
"70  Chauncey  Street,"  and  delivered  the 
note  with  his  own  blank  indorsement  to 
I'lnkham.  The  note  was  afterwards  indorsed 
in  blank  by  Pinkham  and  transferred  to  the 
plaintiff,  who  in  turn  indorsed  it  in  blank 
and  transferred  it  to  the  Shoe  &  Leather 
Bank,  its  holder  at  maturity.  The  maker  of 
the  note  had  no  knowledge  of  the  memoran- 
dum. He  lived  in  Boston,  was  a  bookkeep- 
er, and  at  the  maturity  of  the  note  his  place 
of  business  was  at  88  Essex  street  and  his 
residence  16  Scotia  street  The  note  was 
dated  February  2,  1893,  and  matured  on  June 
5,  1893.  The  maker  had  been  employed  as  a 
bookkeeper  in  an  office  on  the  fourth  floor 
of  76  Chauncey  street  until  October,  1892. 
when  he  left  that  (Ace.  When  he  began  to 
work  at  88  Essex  street  or  to  lire  at  18 
Scotia  street  does  not  appear.  The  only  de- 
mand of  payment  was  made  at  the  office  at 
76  Chauncey  street  on  June  6th,  the  last  day 
of  grace,  shortly  after  2  o'clock  in  the  after- 
noon, and  the  notices  of  dishonor  were  sent 
before  8  o'clock  on  the  same  afternoon.  The 
maker  was  not  at  76  Chauncey  street  when 
the  demand  was  made,  and  then  had  no  place 
of  business  there. 

The  contention  that  the  notices  were  sent 
too  soon  Is  not  open,  because  it  is  not  shown 
by  the  bill  of  exceptions  to  have  been  made 
in  the  superior  court  and  the  defendant  is 
now  restricted  to  the  questions  which  his 
bill  of  exceptions  shows  were  there  raised 
and  ruled  upon.  We  therefore  have  no  oc- 
casion to  consider  whether  the  memorandum 
placed  by  Mullen  upon  the  note  estops  hlqi 
from  contending  that  the  note  was  not  dis- 
honored when  the  notices  were  sent 

The  effect  of  a  memorandum  upon  the  face 
of  a  promissory  note  has  been  often  consid- 
ered. See  Heywood  r.  Perrin,  10  Pick.  228; 
Perkins  r.  Bank,  21  Pick.  483;  Demond  v. 
Bumham,  133  Mass.  339;  Saunderson  v. 
Judge,  2  H.  Bl.  509;  Exon  r.  Russell,  4 
Maule  &.  S.  505;  Price  r.  Mitchell,  4  Camp. 
200;  Williams  r.  Waring,  10  Barn.  &  C.  2; 
Trecothick  r.  Edwin.  1  Starkle,  468;  Wood- 
worth  r.  Bank,  19  Johns.  391.  Following  the 
decision  in  Demond  r.  Bumham,  the  effect 
to  be  given  to  the  words  '•76  Chauncey  Street" 
in  the  present  case  is  to  treat  them  as  a 
part  of  the  date  of  the  note.  Thus  treated 
they  raise  a  presumption,  not  conclusive,  that 
the  maker  resided  or  had  a  place  of  business 
at  76  Chauncey  street  (Smith  v.  Philbrick,  10 
Gray,  252;  3  Kent  Comm.  96;  Demond  v 
Bumham,  ubi  supra);  and  a  demand  made 
either  at  the  residence  or  the  place  of  busi- 
ness of  the  maker  is  of  course  good  when 
no  place  of  payment  Is  stated  In  the  note. 
But  if  at  the  maturity  of  the  note  the  maker 
no  longer  resides  or  has  a  place  of'  business 
at  the  place  designated  in  the  note,  and  that 
be  known  to  the  holder,  diligence  must  b« 
used  to  find  him.  3  Kent  Comm.  86,  97; 
Smith  V.  Philbrick,  ubi  supra.  In  the  pres- 
ent Instance  the  memorandum  was  added  to 
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the  note  by  the  defendant  Mullen  before  Its 
maturity,  and  before  It  came  into  the  pos- 
session of  the  plaintiff,  or  of  the  bank  which 
held  It  when  it  became  due,  and  which  was 
cbai-ged  with  the  duty  of  demanding  pay- 
ment Having  thus  added  the  memorandum, 
Mullen  cannot  be  allowed  to  say  that  the 
holder  cannot  rely  upon  its  statements,  nor 
Insist  that  the  holder  shall  act  as  if  there 
were  no  such  memorandum  for  his  guidance 
in  making  demand. 

Looking  at  the  circumstances  stated  in  the 
bill  of  exceptions,  we  think  the  presiding  Jus- 
tice was  right  in  ruling  that  due  diligenco 
had  been  used  to  And  the  maker  of  the  note. 
The  memorandum  gave  the  holder  a  right  to 
suppose  that  the  maker's  place  of  business 
was  at  76  Chaimcey  street.  Having  this  in- 
formation. It  was  not  incumbent  upon  the 
holder  to  make  inquiries  before  the  day  of 
maturity.  The  notary  used  due  diligoice  in 
going  with  the  note  shortly  after  2  o'clock  in 
the  afternoon  of  the  last  day  of  grace  to  the 
place  Indicated  in  the  memorandum  as  the 
maker's  place  of  business,  for  the  purpose  of 
demanding  payment.  If  upon  his  arrival 
there  he  had  found  any  circumstances  to  in- 
dicate that  the  maker  of  the  note  did  not 
have  a  place  of  business  there,  it  would  have 
been  his  duty  to  prosecute  further  inquiries. 
But  we  find  nothing  in  the  circumstances 
which  should  have  informed  him  that  the 
office  at  76  Chauncey  street  was  not  the  place 
of  business  of  the  maker  of  the  note.  The 
replies  which  the  notary  received  there  Justi- 
fied him  in  believing  that  the  information 
g}ven  by  the  defendant  in  the  memorandum 
was  correct  The  ruling  that  due  diligence 
was  used  was  right.    Exceptions  overruled. 


(164  Mass.  107) 

BOWDITCH  et  al.  v.  CITY  OF  BOSTON. 

(Supreme  Judicial  Court  of  Massachusetts. 

Suffolk.     June  21,  1895.) 

Eminent  Domain  —  Land  Takbn  vob  Park  — 
Mbasdbb  or  Damaoes— EviDENCB  of  Value. 

1.  On  an  issue  as  to  the  value  of  land  tak- 
en for  a  park,  the  admission  of  evidence  of  what 
other  land,  500  feet  away,  sold  for  2%  years  be- 
fore, since  which  time  electric  cars  had  been  in- 
troduced, is  not  necessarily  an  abuse  of  discre- 
tion. 

2.  In  1891  a  dty  acquired  for  park  purposes 
an  estate  adjoining  both  petitioner's  land  and 
another  estate,  and  in  April,  1892,  it  took  all  the 
estates  sorroundlng  J.  pond,  except  petitioner's 
and  two  adjoining  it  on  the  north,  and  in  Decem- 
ber took  petitioner's  land.  BHd,  that  there  was 
evidence  to  support  a  finding  that  the  plan,  as  it 
existed  in  April,  1892,  contemplated  tne  taking 
of  petitioner's  land,  so  as  to  deprive  him  of  dam- 
ages growing  out  of  an  increase  of  value  in  his 
land  resulting  from  such  public  improvement. 

Bxceptilons  from  superior  court,  Suffolk 
county;  X  B.  Richardson,  Judge. 

Action  by  Francis  Parkman  against  the 
city  of  Boston  for  the  assessment  of  damais^es 
by  a  Jury  for  land  taken  for  a  public  park. 
Said  Parkman  having  died,  Charles  P.  Bow- 
ditch  and  another,  his  executors,  wece  snb- 


Btltuted  as  parties,  and  they  except  to  tb« 
rulings,  and  refusals  to  rule,  of  the  superior 
court.   Eixceptions  overruled. 

Robert  M.  Morse,  for  petitioners.  Thomas 
M.  Babson,  for  resimndent. 

MORTON,  J.  We  cannot  say  that  the  Duff 
estate  was  so  unlike  the  petitioners'  estate 
that  the  inrice  paid  for  it  wonld  ftunidi  no 
criterion  as  to  the  value  of  the  latter,  and 
that  the  ruling  admitting  it  was  clearly 
wrong,  as  It  must  appear  to  have  been,  in 
order  to  Justify  us  in  holding  that  the  dis- 
cretion of  the  presiding  Judge  was  improperly 
exercised.  Paine  r.  Boston,  4  Allen,  168; 
Shattuck  y.  Railroad  Co.,  0  Allen,  115;  Patch 
T.  Boston,  146  Mass.  62,  14  N.  U.  77a 

It  does  not  appear  that  the  introduction  of 
dectrlc  cars  had  affected  prices  so  much,  or 
that  the  general  rise  in  values  had  been  so 
great,  as  to  render  it  misleading  as  a  stand- 
ard of  comparison.  The  fact  that  it  was  2V& 
years  before  the  taking  in  question  did  not, 
of  Itself,  render  it  incompetent  Benham  v. 
Dnnbar,  103  Mass.  366. 

The  remaining  qnestioa  relates  to  tbe  in- 
struction given  by  the  court  that  if  the  scheme 
of  public  Improvement  existing  in  April,  1892, 
did  not  contemplate  the  taking  of  the  petition- 
ers' laud,  they  would  be  entitled  to  recover 
damages  for  the  enhanced  value  resulting 
from  such  scheme,  but  that  if  it  did  they 
would  not  and  to  the  refusal  of  the  court  to 
rule  that  there  was  no  evidence  that  the 
scheme  adopted  in  April,  1892,  Included  or 
contemplated  the  taking  of  the  petltion«s' 
land.  The  petitioners  do  not  controvert  the 
correctness  of  the  general  rule  of  law  as 
stated  by  the  court  and  It  must  be  regarded 
as  established  in  this  state.  May  v.  City  of 
Boston,  158  Mass.  21,  32  N.  E.  902;  Benton 
V.  Inhabitants  of  Bnx^ine,  151  Mass.  250, 
23  N.  E.  846;  Dorgan  v.  City  of  Boston,  12 
Allen,  223.  They  contend  that  there  was  no 
evidence  to  warrant  its  application  to  the 
case  before  the  court,  and  that  its  only  effect 
was  to  mislead  the  Jury.  Brigbtman  v.  Eddy, 
97  Mass.  478.  It  appeared  in  evidence  that 
in  1891  the  defendant  had  acquhred,  for  park 
purposes,  the  estate  adjoining  the  petitioners' 
on  the  north,  and  also  an  estate  known  as  the 
"Frothlngham  Estate,"  and  that  In  April, 
1892,  It  took  for  park  purposes  all  of  the  es- 
tates surrounding  Jamaica  pond,  except  the 
land  of  the  petitioners  and  the  two  estates 
Immediately  adjoining  it  on  the  north.  On 
one  of  the  estates  not  taken  was  an  ice  house. 
One  of  the  defendant's  experts,  in  giving  rea- 
sons for  his  opinion  that  there  bad  been  no 
increase  in  value  by  reason  of  the  taking  In 
April,  1892,  said  that  every  one  knew  that  the 
park  plans  contemplated  taking  the  estate 
of  the  petitit.  ners  and  all  remaining  lands  on 
Jamaica  pond,  and  that  no  purchaser  would 
pay  an  increased  price,  as  he  would  know 
that  bis  land  would  be  taken  before  any  work 
was  done  to  Improve  the  park  lands  taken  in 
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April,  1892.  It  also  appeared  that  the  peti- 
tioners' land  (and,  we  Infer,  the  remaining 
estates)  was  taken  in  December,  1892,  only 
some  seven  or  eight  months  after  the  taking 
in  AprQ  of  the  same  year.  We  think  that, 
upon  this  evidence.  It  was  competent  for  the 
Jury  to  find  that  the  scheme  or  plan,  as  It 
existed  In  April,  1892,  contemplated,  as  a  part 
of  it,  the  taking  of  the  petitioners'  land  and 
of  the  remaining  estates  around  the  pond, 
and  that  the  instructions  that  were  given 
were  therefore  pertinent  It  was  open  to  ar- 
gument, in  the  absence  of  evidence  to  the  con- 
trary, that  the  park  commissioners  could 
hardly  have  entetei  upon  a  scheme  tar  the 
purpose  of  Improving  and  beautifying  the 
lands  around  Jamacla  pond,  as  part  of  a  sys- 
tem of  public  parks,  and  at  the  same  time 
have  contemplated  leaving  in  the  foreground, 
from  different  points  of  view  around  the 
pond,  an  unsightly  blo<±  of  ice  honses,  and 
that  it  was  more  reasonable  to  infer  from  the 
fact  that  they  had  acquired  so  much  land 
around  the  pond  In  April,  and  that  this  was 
taken  within  so  few  months  after,  that  the 
taking  of  it  formed  a  part  of  the  scheme,  as  it 
then  existed.  We  think  that  the  exceptions 
should  be  overruled,  and  it  Is  so  ordered. 
E^zc^rtlons  overruled. 


(164 


ISt) 
COMMONWEAIiTH  v.  HALL. 


(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.  June  21,  1895.) 
FoHOEBT— Expert  Evidence— Harmless  Erbob. 
A  conviction  of  forgery  will  not  be  re- 
versed because  a  witness  was  allowed  to  testify 
that,  in  his  opinion,  the  forged  instrument  was 
in  defendant  8  handwriting,  before  defendant 
was  permitted  to  cror.s-examine  him  as  to  his 
qualifications,  where  defendant  had  an  oppor- 
tunity later  to  cross-examine  the  witness,  Dot 
did  not  avail  himself  of  it 

Exceptions  from  superior  court,  Suffolk  coun- 
ty; Albert  Mason,  Judge. 

Philander  B.  Hall  was  convicted  of  forgery, 
and  excepts.    Exceptions  overruled. 

D.  E.  Graves,  a  witness  for  the  prosecution, 
testified  that  he  had  frequently  seen  defend- 
ant write,  and  was  then  asked  if  he  knew  in 
whose  handwriting  the  forged  instruments 
were.  Defendant's  counsel  objected  to  the 
question,  and  asked  permission  to  examine 
the  witness  as  to  the  extent  of  his  knowledge 
of  defendant's  handwriting.  The  court  over- 
ruled the  objection,  and  stated  that  defend- 
ant's counsel  could  cross-examine  the  witness 
on  the  point  stated  after  the  close  of  the 
direct  examination.  The  witness  answered 
that  he  believed  the  forged  InstnmientB  to  be 
In  defendant's  handwriting. 

BiL  J.  Snghme,  First  Asst  Disl.  Atty.,  for 
the  Commonwealth.  Lesser,  Fall  &  Fall,  for 
defendant. 

MORTON,  J.  The  witness  Graves  was 
clearly  competent  to  testify  as  aa  expert  to 


the  handwriting  of  the  defendant  He  test!- 
fled  that  he  had  seen  him  write  frequently, 
and  there  was  nothing  to  control  this  testi- 
mony. It  is  well  settled  that  one  acquainted 
with  the  handwriting  of  another  may  testify 
concerning  It  Keith  v.  Lottirop,  10  Cush. 
463;  Com.  V.  Nefus,  135  Mass.  533;  Hopkins 
V.  Megguire,  35  Me.  78;  Hammond  v.  Varlan, 
64  N.  Y.  398;  Lewis  v.  Sapio,  1  Moody  &  M. 
39;  Garrells  v.  Alexander,  4  Esp.  37;  Tbarpe 
V.  Gisbume,  2  Car.  &  P.  21;  Best,  Ev.  (Am. 
Ed.)  S  232.  note  1. 

The  defendant  objects  that  be  had  a  right 
to  cross-examine  the  witness  as  to  his  auali- 
flcatlons  before  he  was  admitted  to  testify  to 
the  merits.  Without  undertaking  to  say  that 
In  no  case  would  a  refusal  to  permit  It  to  be 
done  operate  to  the  prejudice  of  the  party 
claiming  the  right,  the  defendant  falls  to 
show  that  It  resulted  In  any  harm  to  him  In 
the  present  Instance.  He  had  an  opportunity 
to  cross-examine  later,  and  did  not  see  fit  to 
avail  himself  of  It  As  the  testimony  was 
left  there  was  nothing  to  Impeach  the  com- 
petency of  the  witness.  The  determination  of 
the  question  whether  a  witness  is  qualified  as 
an  expert  is  for  the  trial  cotu-t  Nuneo  v. 
Perry,  113  Mass.  234;  Com.  v.  Sturtivant,  117 
Mass.  122.  The  presiding  Judge  may  conduct 
the  examination  himself,  or  may  permit  it  to 
be  made  by  counsel.  Ordinarily  no  harm  can 
result  if  the  adverse  party  is  given  an  oppor- 
tunity at  some  stage  of  the  case  to  test  in 
such  manner  as  he  chooses  the  qualifications 
of  the  witness,  though  perhaps  the  more  gen- 
eral and  better  practice  Is  to  permit  it  to  be 
done  as  a  part  of  the  preliminary  examina- 
tion. Without  meaning  to  say  that  the  court 
woidd  have  the  right  to  refuse  any  cross-ex- 
amination on  the  question  of  qualifications, 
we  think  that  in  the  present  case  the  course 
pursued  was  within  the  discretion  of  the  court 
as  to  the  order  of  the  trial.  See  Sarle  v. 
Arnold,  7  R.  I.  682;  City  of  Ft  Wayne  v. 
Coombs,  107  Ind.  75,  7  N.  B.  743;  1  Greenl. 
Ev.  (15th  Ed.)  i  440,  note  c.  Exceptions  over- 
ruled. 


Oet  Mass.  162) 
COMMONWEALTH  v.  McCANCE. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.     June  24,  1895.) 

Obscxnb  Publioation— Pbosboutior  fob  Bbll- 

IKO. 

On  a  prosecution  for  selling  a  book,  only 

f)arts  of  which  contain  obscene  language,  if  the 
anguage  complained  of  is  too  obscene  to  place  in 
the  records,  the  indictment  most  identify  by  de- 
scription or  reference  the  parts  containing  the 
language  upon  wliich  it  is  founded. 

Exceptions  from  superior  court,  Suffolk 
cotmty;  J.  B.  Richardson,  Judge. 

Alexander  McCance  was  Indicted  for  sell- 
ing a  book  containing-  obscene  language. 
There  was  a  verdict  of  guilty,  and  defendant 
excepts.    Exceptions  sustained. 
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Frederick  E.  Hurd,  First  Asst  Dlst  Atty., 
for  the  Commonwealth.  P.  Heniy  Hutchin- 
son, for  defendant 

FIELD,  C.  3.  This  Is  an  Indictment  un- 
der St  1890,  c.  70.  The  defendant  Is  charged 
with  "knowingly,  unlawfully,  feloniously, 
wickedly,  and  scandalously"  selling  "to  one 
JefFerson  H.  Parker  a  certain  book,  then  and 
there  called  'The  Decameron  of  Boccaccio,' 
and  which  said  book,  upon  the  title-page 
thereof,  was  then  and  there  of  the  tenor  fol- 
lowing, that  is  to  say:  The  Decameron;  or 
Ten  Days'  Entertainment  of  Boccaccio.  A 
Revised  Translation  by  W.  K.  Kelly,  with 
Portrait  and  Ten  Dlustratlons,  Drawn  and  En- 
graved by  Leopold  Flameng.  Published  for 
the  Trade,'— and  which  said  book,  then  and 
there  contained,  among  other  things,  certain 
obscene,  indecent,  and  impure  language,  and 
manifeistly  tending  to  the  corruption  of  the 
morals  of  youth,  which  said  t>ook  is  so  lewd, 
obscene,  indecent  and  impure  that  the  same 
would  be  ofTensive  to  the  court  here,  and  im- 
proper to  be  placed  upon  the  records  thereof, 
wherefore  said  Jurors  do  not  set  forth  the 
same  in  this  indictment"  etc.  The  defend- 
ant moved  to  quash  the  indictment  for  this 
among  other  reasons,  that  "the  Indictment 
sets  forth,  in  no  l^al  and  sufficient  terms, 
wherein  said  book  is  amenable  to  the  pen- 
alties denounced  by  the  statute;  no  specifica- 
tion of  any  offending  passage  is  exhibited." 
This  motion  was  overruled,  and  the  defendant 
excepted. 

The  exceptions  also  recite  as  follows:  "The 
government  introduced  in  evidence  the  book 
described  in  the  indictment,  and  caused  to 
be  read  the  following  passages  from  the  said 
book:  Novel  1,  third  day;  novel  2,  fourth 
day;  novel  4,  fifth  day;  novel  7,  sixth  day; 
novel  8,  eighth  day;  novel  9,  ninth  day.  No 
evidence  of  the  character  of  the  book  was 
adduced  by  the  commonwealth  other  than  the 
book  itself."  The  book  introduced  in  evi- 
dence is  a  volume  of  710  printed  pages,  most 
of  which  are  in  the  English  language,  but  a 
few  pages  are  in  the  original  Italian  lan- 
guage, with  a  translation  of  these  into  the 
French  lan^age  appended.  There  Is  a  short 
preface,  and  at  the  end  of  some  of  the  novels 
are  short  historical  notes  by  the  translator, 
and  each  day's  entertainment  is  preceded  by 
an  introduction.  The  Decameron  of  Boccac- 
cio is  a  book  well  known  to  students  of  lit- 
erature, and  contains  10  novels  or  stories,  for 
each  of  10  days'  entertainment  Of  these 
100  novels  6  only  were  introduced  tat  evidence 
by  the  commonwealth.  We  cannot  know 
what  parts  of  the  book  the  grand  Jury  found 
to  be  obscene,  indecent  snd  impure,  and  we 
know  of  no  way  whereby  from  the  indictment 
the  defendant  could  know  before  the  trial 
what  parts  of  the  book  would  be  put  in  evi- 
dence by  the  commonwealth.  The  first  prece- 
dent so  far  as  we  know,  for  an  indictment 
in  this  form  Is  the  second  count  in  the  Indict- 
ment in  Com.  T.  Holmes,  17  Mass.  335.     In 


that  case  the  court  say:  "The  second  and 
fifth  counts  in  this  Indictment  are  certainly 
good;  for  it  can  never  be  required  that  an 
obscene  book  and  picture  should  be  displayed 
upon  the  records  of  the  court,  which  must  be 
done  if  the  description  In  these  counts  Is  In- 
sufficient. This  would  be  to  require  that  the 
public  Itself  should  give  i)ermanency  and  no- 
toriety to  indecency  in  order  to  punish  It" 
This  decision  has  been  fcdlowed  by  many  of 
the  courts  in  this  country.  See  People  v.  Glrar- 
dln,  1  Mich.  90;  State  v.  Pennington,  5  Lea, 
506;  McNair  v.  People,  89  111.  441;  Fuller  v. 
People,  92  in.  182;  State  v.  Brown,  27  Vt 
619;  State  v.  Griffin,  43  Tex.  638;  State  v. 
Smith,  17  B.  L  371,  22  Atl.  282;  II.  S.  T.  Ben- 
nett 16  Blatchf .  338,  Fed.  Gas.  No.  14,57L  No 
authorities  are  cited  in  Com.  v.  Holmes,  and 
the  opinion  in  Com.  v.  Wright  1  Gush.  46, 
shows  that  the  decision  in  Com.  v.  Holmes 
must  be  regarded  as  an  exception  to  the  gen- 
eral rule  of  pleading  relating  to  libelous  pub- 
lications. Com.  T.  Tarbox,  1  Gush.  66,  de- 
cides that  in  an  indictment  for  publishing  an 
obscene  paper.  If  the  indictment  purports  to 
set  out  the  alleged  publication,  it  must  do  It 
in  the  very  words  of  the  paper,  and  the  court 
say  that  "the  excepted  cases  occur  whenevo: 
a  publication  of  this  character  is  so  obscene 
as  to  render  it  improper  that  it  should  appear 
on  the  record;  and  then  the  statement  of  the 
contents  may  be  omitted  altogether,  and  a 
description  thereof  substituted;  but  in  this 
case,  a  reason  for  the  omission  must  appear  in 
the  Indictment  by  proper  averments."  Bee 
Com.  V.  Dejardin,  126  Mass.  46.  Com.  v. 
Wright  139  Mass.  .382, 1  N.  E.  411,  where  the 
indictment  was  quashed,  decides  that  the  in- 
dictment "must  at  least  by  some  general  de- 
scription identify  the  paper"  which  is  alleged 
to  contain  obscene  matter,  and  which  the  de- 
fendant is  charged  with  publishing.  This 
question  of  the  mode  of  pleading  in  cases  of 
this  kind  was  considered  In  England  by  the 
court  of  appeals,  in  Bradlaugh  v.  The  Queen, 
3  Q.  B.  Dlv.  607,  and  it  was  unanimously  de- 
cided that  the  words  alleged  to  be  obscene 
must  be  set  out  according  to  their  tenor.  The 
two  principal  Massachusetts  cases  were  con- 
sidered, and  the  decision  in  Com.  v.  Holmes 
was  not  approved.  Id.  620,  638,  641.  But 
the  weight  of  authority  in  this  country  is  in 
favor  of  the  decision  In  Com.  v.  Holmes,  and 
the  principle  of  that  decision  has  been  several 
times  recognized  by  this  court  as  correct  and 
we  think  that  it  must  be  regarded  as  an  es- 
tablished rule  of  law  in  this  commonwealth. 
It  remains  to  be  considered  whether  the  pres- 
ent Indictment  contains  a  reasonably  specific 
description  of  the  obscene,  indecent  and  im- 
pure language  which  it  is  alleged  that  the 
book,  among  other  things,  contains.  The  De- 
cameron of  Boccaccio  was  probably  not  writ- 
ten for  the  purpose  of  corrupting  the  morals 
of  youth.  It  was  written  long  before  the  In- 
vention of  printing,  when  the  number  of  per- 
sons who  could  read  were  few,  and  It  is  sup- 
posed to  represent  the  taste  of  many  coltl- 


Digitized  by 


Google 


Ohio.) 


BOOT  0.  BOARD  OF  EDUCATION. 


135 


vated  people  of  the  wotld  In  Italy  at  the 
time.  It  was  read  for  the  entertainment  of 
men  and  women.  Parts  of  it  are  coarse, 
and  according  to  the  standards  of  modem 
times,  are  obscene,  indecent,  and  Impure,  and 
other  parts  of  it  are  decent  and  pure  enongh 
to  be  read  by  the  present  geneiation.  Be- 
cause it  is  not  a  book  which  is  wholly  ob- 
scene, indecent,  and  Impure,  the  book  is  de- 
scribed In  the  indictment  as  containing, 
"among  otlier  things,  certain  obscene,  inde- 
cent, and  impure  language."  If  books  of  this 
chaiacter  are  to  be  regarded  as  wittiin  the 
provisions  of  St  1880,  c.  70,  upon  which  we 
express  no  opinion,  we  think  it  reasonable 
that  the  parts  of  the  book  which  the  grand 
Jury  find  to  be  obscene,  indecent,  and  im- 
pm»  should  be  described  or  referred  to  in  the 
indictment  so  specifically  that  they  can  be 
identified  by  the  evidence,  unless  they  are  set 
ont  according  to  their  tenor.  In  the  presoit 
indictment  it  cannot  be  known  that  the  de- 
fendant has  not  been  indicted  upon  evidence 
relating  to  certain  parts  of  the  book,  and 
convicted  iqpon  evidence  relating  to  certain 
other  parts.  A  picture  or  print  has  no  tenor, 
and  must  of  necessity  be  set  out  by  descrip- 
tion, but  printed  words  always  can  be  set  out 
according  to  their  tenor.  If  this  is  not  done 
because  it  is  alleged  tliat  the  language  is  too 
indecent  to  be  placed  on  the  records  of  the 
court,  we  think  tliat,  in  the  absence  of  any 
statute  regulating  the  procedure,  the  law  re- 
quires that  the  language  complained  of 
should  be  Identified  by  such  a  description  or 
reference  that  it  may  be  known  that  the  in- 
dictment was  founded  upon  the  language 
which  is  put  in  evidence  and  relied  upon  at 
the  triaL  If  the  obscene  language  complain- 
ed of  is  found  only  in  some  passages  in  a 
book,  the  rest  of  which  is  free  from  obscen- 
ity, the  I)ook  as  a  whole  should  not  be  pre- 
sented, but  only  the  book  as  containing  these 
obscene  passages.  The  records  of  the  court 
of  common  pleas  or  of  the  supreme  judicial 
court  for  the  county  of  Worcester  contained 
no  copy  of  the  book  entitled  "Memoh-s  of 
a  Woman  of  Pleasure,"  referred  to  in  the  in- 
dictment in  Oom.  V.  Holmes,  but  apparently 
the  whole  book  was  presented,  and  the  in- 
dictment was  at  common  law.  The  statutes 
on  the  subject  were  first  enacted  here  In  Rev. 
St  c  130,  i  10.  It  may  be  suggested  that  on 
a  motion  to  quash  the  indictment  the  court 
cannot  take  judicial  notice  of  the  contents  of 
the  book  referred  to  in  the  indictment  But 
It  appears  by  the  indictment  that  the  book 
referred  to  contains  other  things  than  the  ob- 
scene language  complained  of,  and  no  at- 
tempt has  been  made  in  the  indictment  to 
distingruish  between  these  other  things  and 
the  obscene  language,  and  no  excuse  has  been 
given  in  the  indictment  for  not  designating 
the  part  of  the  book  complained  of,  and  the 
evidence  shows  that  the  indictment  might 
easily  have  described  or  referred  to  the  nov- 
els put  in  evidence  so  that  the  defendant 
oould  have  known  to  what  he  was  called  up- 


on to  answer  at  the  trial.  We  are  of  opin- 
ion that  the  indictmoit  is  not  reasonably  spe- 
cific, and  that  it  should'  have  been  quashed. 
The  exceptions  taken  at  the  trial  need  not  be 
considered.    Bzceptlons  sustained. 


(52  Ohio  St.  689) 
ROOT  V.  BOARD  OP  EDUCATION. 
(Supreme  Court  of  Ohio.     April  23,  1885.) 

COMPBTENOT  Of  LeOISLATOBB  AS  TO  SPECIAI,  TaZ- 

INO  Districts— UmroBUiTT  op  Lett 

— CONSTITDTIONAL  LaW. 

1.  It  is  competent  for  the  legislature  to  pro- 
vide for  the  creation  of  a  special  taxing  district 
but  in  anch  case  tlie  tax  must  be  levied  by  a 
uniform  rule  on  all  property  in  the  district 

2.  The  act  of  the  general  assembly  to  pro- 
vide higher  education  in  counties  containing  cit- 
ies of  the  first  grade  of  the  first  class,  passed 
May  21,  1684  (91  Ohio  Laws,  842),  is  onconsti- 
tutionol  and  void,  by  reason  of  the  want  of  uni- 
formity in  the  mode  provided  for  levying  the 
requisite  tax,  contained  in  the  second  section  of 
the  act 

(Syllabus  by  the  C!onrt) 

ShTor  to  court  of  common  pleas,  Hamlltoa 
county. 

Action  by  George  A  Root  against  the  board 
of  education  of  the  school  district  of  Cincin- 
nati for  an  injunction.  There  was  a  decree 
for  defendant,  and  piaintur  brings  error.  Af- 
firmed. 

R.  A.  Harrison,  John  A  Wolfe,  and  L.  M. 
Pummill,  for  plaintiff  in  error.  Frederick 
Hertenstein,  tor  defendant  in  error, 

MINSHALL,  a  J.  On  May  26,  1884,  the 
plaintiff,  George  A.  Root  brought  suit  in  the 
court  of  common  pleas  of  Hamilton  county  to 
restrain  the  defendant  the  board  of  education 
of  the  school  district  of  Cincinnati,  from 
excluding  his  son  from  Woodward  High 
School,  the  school  being  under  the  super- 
vision and  control  of  the  defendant  The 
plaintiff  did  not  reside  in  the  Cincinnati 
district  but  in  a  special  school  district  of 
Columbia  township,  Hamilton  county.  Un- 
der a  resolution  that  Iiad  previously  been 
adopted,  the  defendant  exacted  the  payment 
of  $17.50  as  tuition  in  advance  for  the  quar- 
ter ending  July  1,  1894.  This  the  defend- 
ant refused*  to  pay,  claiming  the  right  to  have 
his  son  admitted  without  such  payment  un- 
der the  provisions  of  the  act  of  the  legisla- 
ture passed  May  21,  1894.  There  was  no  ob- 
jection to  the  admission  of  the  plaintiff's  son 
other  than  the  nonpayment  of  the  tuition.  The 
cause  was  heard  on  a  demurrer  to  the  peti- 
tion. The  court  held  the  law  to  be  invalid, 
sustained  the  demurrer,  and  dismissed  the  pe- 
tition. The  only  question  involved  in  the  case 
Is  the  validity  of  the  statute.  The  material 
sections  are  as  follows: 

"Section  1.  That  hereafter  all  bona  fide  rea- 
idents  of  that  portion  of  any  county  contain- 
ing a  city  of  the  first  grade  of  the  first  class 
not  within  the  corporate  limits  of  such  dty, 
and  not  within  any  school  district  which 
maintains  a  high  school  with  a  four  yeai^ 
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course  of  study  ot  similar  character  to  the 
high  schools  of  such  city  shall  be  admitted 
Into  and  receive  instruction  In  any  snch 
high  school  of  such  city  or  school  district  on 
the  same  terms  and  conditions  as  to  tuition 
fees  and  otherwise,  as  are  now  or  may  here- 
after be  prescribed  for  pupils  of  such  schools 
residing  within  such  city,  or  school  district 

"Sec  2.  The  board  of  education  or  other 
proper  board  of  such  dty  or  school  district 
shall,  after  this  act  shall  have  been  In  force 
one  year,  and  annually  thereafter,  make  an 
estimate  of  the  additional  funds  required  for 
the  maintenance  of  such  high  school  under 
the  provisions  of  this  act,  and  certify  such 
estimate  to  the  commissioners  of  the  respec- 
tive county,  who.  In  addition  to  their  other 
powers  of  taxation,  ar^  hereby  authorized  and 
directed  to  assess  and  levy  upon  all  the  tax- 
able property  of  such  portion  of  said  county 
not  wlthtai  the  corporate  limits  of  such  city, 
and  not  within  the  limits  of  any  such  school 
district  maintaining  snch  a  high  school,  a  suf- 
ficient tax  annually  to  provide  such  addition- 
al funds;  provided,  that  nothing  in  this  act 
shall  be  so  construed  as  to  render  nugatory 
the  stipulations  under  which  any  bequest,  de- 
vise, donation  or  endowment  has  heretofore 
been  made  or  given  for  the  support  and  main- 
tenance of  any  such  high  school.    ♦    ♦    • 

"Sec.  3.  This  act  shall  talce  effect  and  be  In 
force  from  and  after  its  passage." 

A  number  of  objections  are  made  to  the  va- 
lidity of  the  law.  The  principal  one  la  to  tiie 
mode  of  levying  the  tax  authorized  by  the 
second  section.  The  claim  is  that  the  pro- 
vision for  levying  It  Is  not  uniform,  as  re- 
quired by  section  2,  art  12,  of  the  constitu- 
tion. It  is  a  tax  on  property,  and  must,  there- 
fore, conform  to  this  provision.  The  section 
referred  to  requires  the  board  of  education  of 
the  city,  after  the  act  has  been  In  force  for 
one  year,  and  annually  thereafter,  to  malse  an 
estimate  of  the  additional  funds  tliat  will  be 
required  for  the  support  of  the  high  school 
under  the  provisions  of  the  act,  and  certify 
the  amonnt  to  the  commissioners  of  the  prop- 
er county,  who  are  then  directed  to  assess 
and  levy  a  sufficient  tax  to  provide  snch  addi- 
tional funds  upon  all  the  taxable  property, 
not  of  the  entire  county,  but  vtpOn  such  por- 
tions of  it,  not  within  the  corporate  limits  of 
such  dty,  and  not  within  the  limits  of  any 
school  district  that  maintains  a  high  school 
with  a  course  of  study  similar  In  character  to 
the  high  school  of  the  city.  Now,  unless  a  tax 
district  can  be  said  to  be  a-eated  by  this  stat- 
ute, within  which  all  the  property  subject  to 
taxation  Is  to  be  assessed  for  the  purpose  of 
raising  the  additional  funds.  It  is  manifestly 
Invalid  for  want  of  uniformity.  Field  v.  Com- 
missioners, 36  Ohio  St  476.  It  Is  claimed  by 
the  plaintiff  that  the  tax  district  is  not  the 
county,  but  the  portion  that  remains  after  ex- 
cluding the  territory  of  the  dty  and  such 
school  districts  as  maintain  a  high  school  sim- 
ilar In  character  to  that  of  the  city;  and  that 
H  ia  competent  to  the  legislature,  as  held  In 


Bowles  V.  State,  37  Ohio  St.  35,  to  create  a 
spedal  taxhtg  district  without  regard  to  the 
municipal  or  political  subdivisions  of  the 
state.  In  that  case  special  tax  districts  were 
created  by  the  law.  Each  embraced  all  the 
taxable  property  within  one  mile  on  each  side 
of  the  road  Improvement,  with  certain  exemp- 
tions at  the  crossings  where  lands  had  been 
assessed  for  similar  improvements.  The  court 
noted  the  similarity  between  the  want  of  uni- 
formity between  the  statute  then  under  con- 
dderation  and  the  statute  considered  and  held 
Invalid  In  the  Field  Case,  which  provided  for 
the  levying  of  a  tax  In  certain  counties  for  the 
construction  of  turnpikes,  making,  however, 
an  exception  of  such  lands  as  had  been  assess- 
ed for  a  similar  Improvement.  But,  as  the 
record  In  the  case  did  not  disclose  that  there 
were  any  such  crossings  on  the  Biddlnger 
road  (the  road  In  question)  as  would  require 
an  exemption  of  any  lands  to  be  made  under 
the  law,  and  the  statute  might  therefore  have 
a  constitutional  operation  In  the  particular  in- 
stance, the  court  held  a  bond  that  had  been 
Issued  for  the  makhig  of  the  improvement  to 
be  a  subject  of  forgery.  It  was  not  held  that 
exemptions  could  be  made  in  the  district  In 
which  the  tax  la  to  be  levied.  In  the  statate 
now  under  consideration  there  is  no  attempt 
by  definite  lines  to  make  a  tax  district  within 
which  the  tax  la  to  be  nnlformly  levied.  It 
may  extend  to  and  Include  the  whole  county 
outside  of  the  corporate  limits  of  the  dty,  or 
tt  may  Include  but  part  This  will  depend  up- 
cm  whether  there  are  or  are  not  school  dis- 
tricts within  the  county  having  a  high  school 
similar  In  character  to  that  of  the  particular 
city;  In  other  words,  whether  there  are  lands 
within  the  county  outside  the  city  entitled  un- 
der the  law  to  exemption  from  the  tax.  The 
county  ia  the  tax  district,  and  the  amount  esti- 
mated by  the  board  of  education  of  the  city 
as  necessary  to  carry  out  the  provisions  of  the 
law  Is  to  be  levied  by  the  county  commission- 
ers upon  all  lands  In  the  county  except  the 
city,  l}ecause  it  maintains  the  particular  high 
school,  and  school  districts  having  a  high 
school  similar  to  the  city,  because  taxed  for  a 
similar  purpose.  There  is,  then,  no  difference 
in  principle  iMtween  this  statnte  and  the  one 
held  Invalid  in  Field  v.  Commissioners.  There 
lands  In  the  county  were  to  be  exempt  that 
had  been  assessed  for  similar  road  improve- 
ments; here  property  In  the  county  Is  to  be 
exempt  that  has  been  taxed  for  the  main- 
tenance of  a  high  school  similar  to  that  of  the 
dty.  It  violates  the  prindple  of  uniformity 
In  the  taxation  of  property  required  by  the 
provision  of  the  constitution  above  referred  to. 
There  Is  no  question  but  that  It  would  be 
competent  for  the  legislature  to  create  or  pro- 
vide for  the  creation  of  a  special  district  in 
any  county  for  the  maintenance  of  a  high 
school.  It  might  embrace  the  whole  county, 
or  a  part  of  It,  provided  that  all  property  in 
It  Is  taxed  alike  for  the  maintenance  of  the 
school.  Such  Is  not  this  case.  The  city, 
through  its  board,  determines  the  amount  of 
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the  leyjr  to  be  made,  but  paTB  no  jHUt  of  It. 
Those  who  have  the  tax  to  pay  have  no  voice 
whatever  In  determining  the  amount  of  it  It 
signifies  nothing  to  say  that  the  tax  is  levied 
by  th<i  commissioners.  When  the  amount  has 
been  ascertained  by  the  board  and  certified  to 
the  commissioners,  the  law  is  mandatory  as 
to  them.  They  must  make  the  levy.  They 
are  mere  agents  in  carrying  out  the  determin- 
ations of  the  board  of  education. 

A  special  district  for  taxation  should,  dur- 
ing the  operation  of  the  law  creating  It  be 
permanent  and  definite.  Here  both  these 
characters  are  wanting.  Until  the  commis- 
sioners have  made  a  levy  under  the  law,  no 
one  can  tell  with  certainty  what  property  in 
the  county  will  be  assessed  and  what  not; 
and  their  determination  may  be  changed  by 
the  Judgment  of  some  court  on  the  question, 
whether  some  district  does  or  does  not  main- 
tain a  high  school  similar  in  character  to  that 
of  the  particular  city.  Again,  there  Is  noth- 
ing to  prevent  any  district  from  raising  the 
standard  of  its  high  school  to  that  of  the  par- 
ticular city,  or  even  above  it,  in  which  case 
the  district  would  be  diminished,  or,  possibly, 
left  without  any  property  in  it  subject  to  tax- 
ation. These  considerations  show  that  any  at- 
tempt to  liken  the  provisions  of  this  statute  to 
the  creation  of  a  special  taxing  district  Is  U- 
Insory,  and  wholly  falls  of  Its  object 

This  is  not  a  case  in  which  the  invalid  por- 
tion of  the  law  may  be  rejected  without  af- 
fecting the  entire  statute.  The  provisions  of 
the  first  and  second  sections  are  dependent 
We  cannot  assume  that  the  legislature  would 
have  authcolzed  the  children  of  nonresidents 
to  attend  the  high  school  of  the  particular  city, 
as  Is  done  by  the  first  section,  without  the  pro- 
vision as  to  taxation,  contained  in  the  second. 
The  invalidity  of  this  section  emasculates  the 
law,  and  renders  the  entire  act  Invalid.  The 
eoncluslon  here  reached  makes  it  unnecessary 
to  consider  the  other  objections  to  the  stat- 
ate.  Judgment  affirmed. 


(ss  Ohio  St  UO) 

JENKINS  V.  MAPE& 

(Snpreme  Gonrt  of  Ohio.    June  11,  189S.) 

BAKtEB— CoMPLvra  Patmsitt  — DsLivaBT— Tis- 

DSa  AND   AOCBFTAKCK. 

1.  A  barter  la  a  transaction  where  goods  are 
exchanged  for  goods;  and  it  la  immaterial 
whether  the  goods  exchanged  are  of  the  same 
kind  and  qnafity  or  of  an  entirely  different  spe- 
cies, or  whether  mutual  delivery  is  had  con- 
temporaneooaly  with  the  making  of  the  con- 
tract or  delivery  by  one  is  made  then  and  de- 
livery by  the  other  is  to  occur  afterwards. 

2.  In  snch  a  transaction,  where  the  party 
bonnd  to  futore  payment  tenders  goods  in 
discharge  of  bis  obligation,  payment  is  not  com- 
pleted, and  the  obligation  aischarged,  nntil  the 
title  to  the  goods  tendered  passes  to  the  cred- 
itor or  obligee;  nor  will  the  title  pass  to  the  lat- 
ter nntil  he  has  expressly  or  impliedly  accepted 
the  goods. 

3.  In  such  case  the  party  bound  to  pay  by  a 
fatnre  deliverv  of  goods  must,  when  he  tenders 
them,  notify  the  creditor,  and  afford  him  an  op- 
portunity to  inspect  the  goods  tendered,  before 


the  latter  will  be  held  to  an  ImpHed  acceptance 
of  them. 
(Syllabns  by  the  Conrt) 

£!rror  to  circuit  court,  Knox  county. 

Action  by  one  Jenkins  against  one  Mapea 
on  a  contract  of  sale.  There  was  a  Judgment 
for  defendant  and  plaintiff  brings  error.  Be- 
versed. 

The  plaintiff  in  error  brought  an  action  be- 
fore a  Justice  of  the  peace  of  Knox  county 
to  recover  the  value  of  20  bushels  of  oats 
that  had  been  delivered  by  her  to  the  de- 
fendant in  error,  to  be  by  him  consumed,  and 
shortly  thereafter  returned  in  kind  to  her. 
The  defendant  prevailed  before  the  Justice, 
whereupon  the  plaintiff  appealed  the  cause  to 
the  court  of  common  pleas,  where  the  defend- 
ant again  was  successful.  The  plaintiff  then 
took  the  case  to  the  circuit  court  on  error, 
where  the  Judgment  of  the  conrt  of  common 
pleas  was  affirmed,  whereupon  she  instituted 
proceeding  in  this  court  to  reverse  the  Judg- 
ment of  the  circuit  court  and  that  of  the 
court  of  common  pleas.  The  facts  will  be 
found  in  the  opinion  of  the  court 

D.  F.  &  J.  D.  Bwing,  for  plaintiff  in  error. 
F.  V.  Ow«i  and  William  M.  Koons,  for  de- 
fendant in  error. 

BRADBURT,  J.  The  defendant  In  enot 
admits  that  on  August  30,  1881,  he  received 
from  the  plaintiff  In  error  20  bushels  of  oats, 
to  be  consumed  by  him,  which  shortly  there- 
after he  was  to  return  in  kind;  and  be  con- 
tends that  soon  after  be  had  received  the 
oats  he  performed  his  obligation  by  delivering 
to  her  an  equal  number  of  bushels  of  oats,  of 
the  same  quality  as  those  he  had  received 
and  consumed.  The  pIMntiff  in  error  denied 
their  delivery,  and  upon  this  issue  the  parties 
went  to  triaL  The  transaction  was  not  a 
bailment  of  the  oats,  but  a  sale,  where  pay- 
ment was  to  be  made  in  kind,  which  in  law 
constitutes  a  barter.  True,  a  barter  usually 
consists  of  an  exchange  of  commodities  dif- 
fering from  each  other  in  kind;  and  doubt- 
less, most  frequently,  mutual  delivery  of  the 
resnective  articles  occurs  contemporaneously. 
These  conditions,  however,  though  the  usual, 
are  not  necessary,  incidents  of  a  barter;  a 
transaction  being  equally  a  barter  if  goods  of 
the  same  kind  are  exchanged,  and  delivery  by 
one  party  Is  to  be  made  In  the  future,  as 
though  they  were  of  different  kinds,  and  de- 
livery made  simultaneously  by  both  parties 
When  the  bargain  was.  made.  The  distin- 
guishing feature  of  a  barter  Is  that  goods  are 
exchanged  for  goods  instead  of  money;  and, 
to  constitute  a  transaction  a  barter,  it  is  no 
more  essential  that  the  delivery  should  be 
made  by  both  parties  at  the  time  the  bargain 
Is  made  than  It  is  necessary,  in  order  to  con- 
stitute a  sale,  that  the  price  should  be  paid 
contemporaneously  with  the  delivery  of  the 
goods  which  are  the  subject  of  the  transac- 
tion. Bouvler  says  of  barter  that  "it  differs 
from  a  sale^  in  that  a  barter  Is  always  of 
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Koods  for  goods;  a  sale  is  of  goods  for  money, 
or  for  money  and  goods.  In  a  sale  there  Is 
a  fixed  price;  in  a  barter  there  is  not"  1 
Law  Diet  p.  223;  2  Am.  &  Eng.  Enc.  Law, 
128:  Massey  t.  State.  74  Ind.  368;  Com.  v. 
Davis,  12  BuBli,  241.  As  the  transaction  con- 
stituted a  barter,  the  defendant's  obligation 
was  discharged  if  be  delivered  to  the  plalD'' 
tiff  20  bushels  of  oats  of  the  quality  of  those 
he  had  received;  and  this  was  the  question 
uver  which  the  parties  contended. 

Upon  the  trial  in  the  court  of  common  pleas 
of  the  issue  respecting  tlie  return  of  the  oats, 
evidence  was  given  tending  to  prove  that 
about  four  weelcs  after  the  defendant  had  re- 
ceived the  oats  he  threshed,  and,  measuring 
out  an  equal  quantity  of  oats  similar  in  qual- 
ity to  those  he  had  received,  sent  them  by 
ills  stepson,  a  youth  of  about  16  years  of  age, 
to  the  plaintiff,  in  payment  of  those  he  had 
i-eceived  from  her.  That  the  boy  took  the  oats 
to  the  premises  of  the  plaintiff  and  placed 
them  in  a  bin  which  he  found  in  her  granary, 
but  gave  no  notice  to  her,  or  any  one  else 
about  the  premises,  of  what  he  had  done,  and 
that  she  bad  no  knowledge  of  the  return  of 
the  oats,  if  they  were  returned,  until  long 
after  they  had  been  sold  or  consumed.  The 
evidence  tended  to  prove  that  the  granary  in 
question  contained  at  least  two  bins,  one  of 
which  was  used  to  store  grain  owned  by  the 
plaintiff  alone,  and  the  other  used  to  store 
that  owned  by  her  and  her  tenant,— a  brother- 
in-law,— or  owned  by  him  alone.  After  the 
testimony  was  all  In,  her  counsel  requested 
the  following  propositions,  among  others,  to 
be  given  to  the  jury:  "(1)  That  in  order  for 
the  defendant  to  establish  by  proof  his  allega- 
tions that  be  delivered  to  the  plaintiff  20 
bushels  of  oats  in  full  payment  of  tbe  plain- 
tiff's claim,  set  forth  in  the  amended  petition, 
he  must  satisfy  your  minds,  by  a  preponder- 
ance of  evidence,  that  he  actually  presented 
the  20  bushels  of  oats  to  her  for  her  inspection, 
and  to  give  her  an  opportunity  to  accept  or 
refuse  to  accept  the  20  bushels  of  oats  pre- 
sented and  offered  in  payment  of  her  claim, 
and  if  such  opportunity  was  not  offered  plain- 
tiff, and  she  did  not  accept  said  20  bushels  of 
oats  in  full  payment  of  her  claim  against  de- 
fendant, tbe  emptying  of  said  20  bushels  of 
oats  in  a  bin  of  oats  in  her  grain  bouse,  in 
which  bin  there  were  a  lot  of  other  oats,  and 
without  plaintiff's  knowledge  or  consent,  and 
all  of  said  oats  were  taken  from  said  bin  and 
disposed  of  before  plaintiff  had  any  knowledge 
or  Information  that  the  defendant  claimed  to 
have  emptied  ^id  oats  in  said  bin  In  payment 
of  the  oats  delivered  by  plaintiff  to  defendant 
on  or  alMut  August  30, 1881,  would  not  in  law 
constitute  a  delivery  of  the  20  bushels  of  oats 
to  her,  and  would  not  in  law  be  full  payment 
of  the  claim  of  the  plaintiff  as  set  forth  in 
her  amended  petition,  and  your  verdict  should 
be  for  the  plaintiff.  (2)  That  If  they  find 
from  the  evidence  in  this  case  that  defendant 
In  attempting  to  deliver  to  plaintiff  20  bush- 
els ot  oats  In  payment  of  the  20  bushels  of 


oaits  that  the  defendant  received  of  tbe  plain- 
tiff on  or  about  the  30th  day  of  August,  1881, 
did,  without  the  knowledge  or  consent  of 
plaintiff,  or  any  one  else  acting  for  her,  place 
20  bushels  of  oats  in  an  oats  bin.  In  plaintUTB 
grain  house,  and  in  whclh  bin  at  the  time 
were  a  lot  of  other  oats  which  belonged  to 
A.  J.  Berry,  and  that  before  said  plaintiff 
had  any  notice  or  information  that  defendant 
claimed  to  have  placed  said  20  bushels  of  oats 
in  said  bin  in  payment  of  said  oats  delivered 
by  plaintiff  to  defendant,  said  Berry  took  all 
of  said  oats  out  of  said  bin  and  converted  the 
game  to  his  own  use,  that  that  would  not  be 
a  delivery  to  plaintiff,  and  their  verdict  should 
be  for  the  plaintiff."  The  court  refused  to 
give  either  of  these  propositions  to  the  Jury, 
to  which  refusal  plaintiff  excepted;  nor  did 
it  supply  the  omission  in  the  general  charge. 
By  declining  to  give  the  last  proposition,  the 
court  left  the  Jiay  at  liberty  to  find  for  the 
defendant,  if  they  found  that  he,  in  fact,  re- 
turned the  oats  In  controversy  to  her  granary; 
although,  without  the  knowledge  or  consent 
of  plaintiff,  he  caused  them  to  be  placed  in 
a  bin  therein  which  contained  oats  belonging 
to  another  person,  whereby  the  grain  thus  re- 
turned was  mingled  with  that  of  such  othw 
person,  and  afterwards  consumed  by  him  be- 
fore she  was  informed  of  the  return.  To  state 
such  a  preposition,  Is  to  refute  It  Such  a  re- 
turn constituted  no  delivery  to  the  plaintiff 
She  had  no  knowledge  of  what  had  been  done, 
neither  was  the  grain  deposited  in  a  rec^tacle 
subject  to  her  control,  nor  did  she  receive  the 
slightest  benefit  from  tbe  attempted  delivery. 
The  natural  result  of  such  a  d^very  would 
be  the  consumption  of  the  grain  by  the  person 
into  whose  bin  it  had  been  placed.  Upon 
what  principle  of  law  can  this  be  held  to  ex- 
onerate the  defendant?    We  know  of  none. 

2.  In  refusing  to  give  the  first  of  the  two 
propositions,  the  Jury  were  authorized  to  find 
for  the  defendant  if  he  caused  the  oats  to  be 
deposited  In  plaintiff's  granary  In  a  bin  con- 
taining other  oats  belonging  to  her,  althotigh 
it  was  done  without  her  knowledge  or  con- 
sent By  the  terms  of  the  contract  between 
the  parties,  the  defendant  was  bound  to  pay 
in  kind.  There  can  be  no  payment  unless  the 
thing  tendered,  be  it  money  or  goods,  is  ac- 
cepted by  the  party  to  whom  payment  is  due. 
Tender  alone  Is  not  payment  It  ordinarily 
stops  the  running  of  interest,  and,  often  by 
statutory  regulations,  saves  costs,  but  it  does 
not  discharge  the  obligation  of  the  promisor  or 
debtor.  Payment  is  consummated  by  an  ac- 
ceptance of  the  thing  ^tendered,  and  la  incom- 
plete until  then.  Property  cannot  be  thrust 
upon  a  person  without  his  consent  and  the  ef 
feet  of  payment  is  to  transfer  from  the  payor 
to  the  payee  the  title  to  the  thing  delivered 
and  received.  "Payment  is  a  mode  of  ex- 
tinguishing obligations.  It  is  an  act  calling 
for  the  exercise  of  will,— of  consent'  To  con- 
stitute a  payment,  money  or  some  other  valu- 
able thing  mnst  be  delivered  by  the  debtor  to 
the  creditor  for  the  purpose  of  extinguishing 
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the  debt,  and  the  creditor  must  receive  it  for 
the  same  purpose."  18  Am.  &  Bog.  Bnc.  Law, 
150;  Bank  t.  Gay,  19  Barb.  459.  "Payment,  in 
Its  largest  sense,  Is  the  actual  accomplishment 
of  the  thing  that  the  party  obliges  himself  to 
give  or  to  do,  whatsoever  it  may  be,  al- 
though, in  our  acceptation,  it  is  ordinarily  con- 
fined to  money  engagements,  and  it  is  there- 
fore the  natural  manner  in  which  obligatlonB 
are  extinguished.  When  the  obligation  is  to 
give  something,  the  payment  is  accomplished 
when  the  property  in  the  thing  to  be  given  is 
actually  transferred  to  the  creditor,  and,  of 
course,  in  order  to  oonstitnte  the  transaction  a 
payment,  there  must  be  both  delivery  by  the 
debtor  and  acceptance  by  the  creditor,  with 
the  purpose  on  the  part  of  the  former  to  part 
from,  and  the  other  to  acc^t  of,  the  immedi- 
ate ownership  of  the  thing  passed  from  the 
one  to  the  othw.  In  a  payment,  we  ordinarily 
look  to  the  act  of  the  party  making  it;  but  yet 
Its  legal  import  is  an  act  in  which  the  debtor 
tenders  and  the  creditor  aooepts  that  which 
is  offered."  Thompson  v.  Kellogg,  23  Mo.  286; 
Vandeave  y.  Beach,  110  Ind.  2S9, 11 N.  B.  22& 
Acceptance  of  the  thing  toidered  doubtless 
may  be  inferred  from  circumstances;  but,  in 
order  to  hold  a  person  to  an  Implied  accept- 
ance, knowledge  that  the  tender  was  made  or 
the  delivery  attempted  should  be  shown,  un- 
less under  some  peculiar  and  special  clrcDot 
stances,  or  by  some  established  custom,  the 
obligee  Is  bound  to  possess  such  knowledge. 
No  sach  conditions  or  custom  appear  In  the 
case  under  consideration.  Before  the  plaintiff 
could  rightfully  be  held  bound  to  the  conse- 
quences which  follow  even  from  a  tender,  she 
was  entitled  to  an  opportunity  to  inspect  the 
thing  tendered.  How  else  could  she  ascertain 
whether  it  was  of  the  quality  and  quantity 
which,  by  the  terms  of  the  contract,  she  was 
entitled  to  receive?  If  the  quality  of  the 
thing  tendered  was  inferior  to  that  which  the 
obligor  was  bound  to  render  to  her,  or  if  the 
weight  or  measure  was  less  than  was  her  due, 
she  was  at  liberty  to  reject  it,  and  the  trans- 
action would  not  constitute  even  a  tender.  In 
the  very  natnre  of  things,  there  can  be  no  ten- 
der of  a  thing  unless  the  person  to  whom  the 
tender  is  made  has,  by  himself  or  agent, 
knowledge  of  It  A  tender  is  necessarily  in- 
cluded in  every  paym^it;  i>ayment  occurs 
whenever  the  tender  Is  accepted.  Tender  Is 
the  act  of  the  obligor;  payment  the  Joint  act 
of  the  obligor  and  the  obligee.  If  a  transaction 
does  not  embrace  every  act  essential  to  consiV 
tnte  a  tender,  it  necessarily  falls  short  of  pa>- 
ment  If,  in  the  case  before  us,  the  defendant 
In  error  returned  oats  in  the  quality  and  quan- 
tity he  had  received,  and  without  notice  to  the 
plaintiff  in  error  deposited  them  In  her  gran- 
ary, stiU  the  transaction  did  not  fill  the  meas- 
nre  of  the  obligation  he  had  incurred  to  her. 
This  obligation,  as  we  have  already  seen,  was 
to  pay  in  other  oats  of  similar  quality.  He 
was  not  anthorlEed  to  determine  wl>ether  a 
BUfflcient  quantity  of  oats  of  the  proper  qual- 
ity  had  been  returned.    Th6  rights  of   the 


plaintiff  In  error  in  this  respect  were  equal  to 
his  rights.  His  duty  was  to  offer;  hers  to  ac- 
cept or  reject  what  he  offered.  He  was  bound 
to  afford  her  an  opportunity  to  accept  or  re- 
ject what  he  tendered  in  satisfaction  of  his 
obligation.  That  she  might  exercise  her 
rights  in  this  respect  understandingly,  she 
was  entitled  to  inspect  tlxe  oats,  both  as  re- 
garded their  quality  and  quantity.  Not  only 
this,  but  If  the  grain  became  her  property, 
which  it  would  do  if  the  transaction  was  a 
payment,  it  was  tha:«after  at  her  risk  and  en- 
titled to  her  care.  In  this  view  alone  it  is 
only  reasonable  that  she  should  be  advised  of 
it,  that  the  care  necessary  for  its  preservatioi) 
could  be  given  by  her.  If  the  defendant  neg- 
lected to  cause  the  plaintiff  to  be  notified  that 
the  oats  bad  been  placed  in  her  granary,  he 
failed  to  do  that  which  was  necessary  to  eoa- 
stltute  the  transaction  a  payment,  and  must 
abide  the  consequences. 

Judgment  reversed,  and  cause  remanded  Cor 
a  new  triaL 


(SS  Ohio  8t  17i) 

EVERSMANN  v.  SOHMITT. 

(Snpreme  Court  of  Ohio.    June  11,  1885.) 

BuiLDiNQ    Association  —  Hotoal  Intskkst    ov 

Mbmbeks— Cancellation  of  Moktoasb. 

1.  The  members  of  a  boilding  aaBociation, 
whether  borroweio  or  nonbmrowers,  have  a  mu- 
tual interest  in  its  affairs,  and,  sharing  alike  in 
its  earnings,  most  assist  alike  in  bearing  its 
losses. 

2.  A  borrowing  member  is  one  who  re- 
ceives in  advance  the  par  value  of  his  shares, 
and  agrees,  in  consideration  of  snch  advance, 
to  pay  the  weekly  dues  on  the  shares  and  the 
interest  on  the  loan,  until  th6  dues  paid  and 
the  dividends  declared  and  not  paid  are  equal  to 
the  par  value  of  his  shares.  He  then  ceases  to 
be  a  member,  and  is  entitled  to  a  cancellation 
of  the  mortgaee  given  to  secure  the  obligations 
arising  from  the  loan. 

3.  The  mortgaee  executed  by  a  borrowing 
member  of  a  building  association  contained, 
among  other  conditions,  a  stipulation  for  the 
payment  of  such  "aiisesBments"  as  might  be  lev- 
ied on  him  as  a  member.  I^iosses  occurred,  and 
the  BESOciation  became  insolvent,  whereupon  a 
receiver  was  appointed  to  wind  up  its  affairs, 
who  ascertained  the  "shortage"  in  the  assets, 
and  made  a  pro  rata  assessment  on  the  mem- 
bers to  meet  the  same.  Hdd,  tiiat  an  assess- 
ment for  such  purpose  is  within  the  above  stipu- 
lation of  the  mortage,  and  that  the  member  is 
not  entitled  to  its  cancellation  until  paid.  Bdd, 
further,  that  in  such  case  the  receiver  is  the 
proper  person  to  ascertain  the  amount  of  the 
losses,  and  make  an  assessment  on  the  members 
to  meet  the  same. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Hamilton  county. 

Action  by  George  H.  Bversmann,  receiver 
of  the  New  Ohio  Building  Association, 
against  Maria  T.  Schmitt,  to  foreclose  a  mort- 
gaire.  There  was  a  decree  for  defendant,  and 
plaintiff  brings  error.     Reversed. 

George  H.  Bversmann,  receiver  of  the  New 
Ohio  Building  Association,  an  Insolvent  cor- 
poration, on  March  10,  1890,  brought  suit  in 
the  Hamilton  common  pleas  to  foreclose  a 
mortgage  that  had  been'  given  it  by  the  de- 
fendant below.  Maria  T.  Schmitt    TUe  de- 
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fendant,  being  a  member  of  the  association, 
and  the  owner  of  12  shares  of  the  aggregate 
value  of  $3,000,  when  paid  up,  on  May  1, 
1880.  bad  received  an  advanced  loan  of  that 
amount,  bidding  therefor  $240.  To  secure 
the  obligation  to  tbe  association  arising  from 
the  loan,  she  executed  and  delivered  a  mort- 
gage to  it  on  definitely  described  properly. 
Tbe  defeasance  clause  of  the  mortgage  Is 
contained  in  the  finding  of  facts,  hereinafter 
Inserted.  Among  other  conditions,  it  stipu- 
lates for  the  payment  of  the  dues  on  the  stock 
and  interest  on  the  loan  "until  such  time  as 
tbe  weekly  dues  paid  and  dividends  declared 
and  unpaid  shall  amount  to  the  said  sum  of 
three  thousand  dollars,"  and  the  payment  of 
such  assessments  as  may  be  levied  upon  her 
as  a  member  of  the  association.  The  petition 
avers  that,  by  reason  of  the  payment  of 
dividends  that  had  not  been  earned  and  the 
misappropriation  of  funds  by  Its  treasurer, 
the  capital  of  tbe  association  had  become  im- 
paired to  the  extent  of  31  and  a  fraction  per 
cent. :  that  tbe  defendant  had  participated  in 
the  receipt  of  these  unearned  dividends;  that 
the  plaintiff  had  been  appointed  as  a  receiver 
to  wind  up  the  affairs  of  the  association, 
and  as  such  receiver,  had  made  an  assess- 
ment on  the  stock  of  the  members  to  meet 
the  losses,  that  against  the  defendant 
amounting  to  the  sum  of  $034.17,  which  she 
refused  to  pay.  The  defendant  claimed  to 
have  paid  In  dues  the  full  amount  of  her  loan 
($3,000).  and  all  the  Interest  thereon,  and  had 
performed  all  the  requirements  of  the  mort- 
gage according  to  the  constitution  and  by- 
laws, and  was  entitled  to  its  cancellation,  and 
prayed  accordingly.  Issues  having  been 
made  up,  the  case  was  tried  In  the  common 
pleas,  and  both  parties  appealed  from  the 
Judgment  to  tbe  circuit  court 

The  circuit  court  made  a  finding  of  facts 
which  is  as  follows:  "The  New  Ohio  Build- 
ing Aasoclatlon  is  an  insolvent  corporation. 
Its-  Insolvency  is  due  partly  to  the  overpay- 
ment of  dividends  by  its  secretary,  George 
R.  Topp,  and  partly  to  a  misapplication  of  its 
moneys  by  its  treasurer,  William  Peters. 
The  amount  of  the  shortage,  as  determined 
by  the  receiver,  is  about  thirty-one  per  cent. 
George  H.  Eversmann  is  tbe  receiver  of  tbe 
company,  and  is  engaged  in  winding  up  its 
affairs.  The  receiver  was  appointed  Decem- 
ber 5.  1889.  Maria  Theresa  Schmltt  became 
a  member  of  the  corporation  May  5, 1880,  and 
subscribed  for  twelve  shares  of  Its  stock  ($250 
each),  and  bid  for  a  loan  of  money  for  the 
amount  of  ber  shares,  three  thousand  ($3,000) 
dollars.  This  sum  was  advanced  to  her,  and 
she  gave  to  the  compajiy  her  mortgage  on 
certain  real  estate  in  Cincinnati,  described  in 
the  netition  in  this  case.  This  mortgage  was 
duly  recorded  May  6,  1880.  The  clause  of 
defeasance  provided  that  'if  said  Maria  The- 
resa Schmltt,  who  has  become  a  member  of 
^Id  building  association,  and  subscribed  to 
twelve  shares  therein,  and  received  in  ad- 
viMic^  from .  said  association  said,  sum  of 


three  thousand  ($3,000)  dollars,  the  par  val- 
ue of  said  shares,  shall  pay  or  cause  to  be 
paid  to  the  said  building  association,  with- 
out demand  therefor,  according  to  its  consti- 
tution and  by-laws,  until  such  time  as  the 
weekly  dues  paid  and  dividends  declared  and 
nnoald  shall  amount  to  said  sum  of  three 
thousand  ($3,(KX))  dcdlars,  or,  in  case  of  the 
dissolution  of  said  association,  until,  within 
the  meaning  of  the  constitution  and  by-laws 
of  said  association,  she  shall  be  released 
therefrom:  (1)  The  sum  of  six  dollars  per 
week  from  the  date  hereof,  the  same  being 
the  dues  on  said  twelve  shares;  (2)  the  sum 
of  six  per  cent  Interest  upon  said  three  thou- 
sand ($3,000)  dollars,  payable  pro  rata  in 
weekly  payments,  subject  to  rebatement 
every  corporate  year;  (8)  the  sum  of  six  ($6) 
I>er  week  from  the  date  hereof  for  a  period 
of  forty  (40)  weeks,  the  same  being  In  pay- 
ment of  the  premium  of  two  hundred  and 
forty  dollars  bid  on  said  twelve  shares;  (4) 
all  fines,  assessments,  and  penalties  which 
the  said  Maria  Theresa  Schmltt  shall  Incur, 
and  which  may  be  levied  upon  her  as  a  mem- 
ber of  said  association,  and  in  accordance 
with  Its  ooDStltntlon  and  by-laws;  (5)  aU 
rents,  taxes,  assessments,  and  premiums  of 
insurance  upon  the  said  mortgaged  premises, 
in  accordance  with  the  constitution  and  by- 
laws of  said  association,— then  this  Instru- 
ment to  be  null  and  void.'  The  constitution 
of  said  association  contains  the  following 
sections:  Article  11,  i  1:  'All  members  shall 
pay  for  every  share  fifty  (50)  cents  Initiation 
fee,  and  an  installment  of  fifty  (50)  cents  per 
week.'  Article  12,  5  1:  'Every  shareholder 
shall  be  entitled  to  a  sum  equal  to  the 
amount  of  $250  for  each  share.'  Section  8: 
'Every  share  for  which  the  money  has  been 
drawn  shall  be  considered  as  a  paid  out 
share,  and  shall  bear  six  per  cent  interest 
(6  per  cent)  annually,  and  the  premium 
must  be  paid  in  weekly  rates.  The  interest 
and  premiums  shall  be  payable  pro  rata,  as 
soon  as  any  part  of  the  money  is  ready  to  be 
paid  out  Interest  will  only  be  charged  on 
the  amount  remaining  due  at  the  beginning 
of  each  year. '  Section  4:  'Every  member 
who  wishes  to  draw  the  amount  of  his  or  her 
shares  shall  secure  the  payment  by  the  exe- 
cuting of  an  acceptable  mortgage  on  real  es- 
tate, and  this  mortgage  shall  remain  in  force 
until  the  weekly  dues  and  undrawn  divi- 
dends make  up  the  sum  of  $250  on  each 
share.  The  mortgage  shall  then  be  canceled, 
and  such  a  member  shall  then  cease,  on  the 
ground  of  such  shares,  to  be  a  member. 
Those  members  who  have  not  yet  drawn 
money  can  have  their  dividend  paid  to  them. 
They  ma.v  also  draw  their  money  before  six 
mouths  without  the  dividends.*  Maria  The- 
resa Schmltt  was  a  stockholder,  and  shared 
equally  with  the  others  in  the  profits  of  the 
company,  and  withdrew  the  same  from  time 
to  time.  She  withdrew  dividends  from  time 
to  time  as  they  were  declared,  amounting  to 
nine   hundred  iMid   sinety-fiva  and    92-100 
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($995.92)  dollars,  with  the  consent  of  the  as- 
sociation. Maria  Theresa  Schmltt  made  the 
last  payments  in  her  book  on  November  27, 
1889.  which  was  the  last  regular  meeting 
night  but  one  before  the  receiver  was  ap- 
pointed, and  demanded  cancelation  of  her 
mortgage,  which  was  refused.  The  last  pay- 
ment of  dues  with  the  other  payments  of  dues 
made  the  entire  amount  paid  in  by  her,  as 
<lues,  the  sum  of  $3,000.  In  addition  to  the 
dues,  defendant  paid  Interest  and  premium 
In  full.  The  losses  occurred  during  her  mem- 
bership. The  assets  of  the  company  are 
mortgages.  The  llabUItiea  are  to  members 
only.  The  entire  premium  of  $240  due  under 
said  mortgage  was  paid  by  Maria  Theresa 
Schmltt  at  the  time  she  became  a  member 
of  the  association,  to  wit.  May  5,  1880.  The 
-dues  and  Interest  called  for  by  the  mortgage 
were  paid  regulariy,  and  according  to  the 
terms  of  the  mortgage.  The  court  finds  tliat 
the  proceedlngrs  in  the  superior  court  of  Cin- 
cinnati, in  which  plaintiff  was  appointed  re- 
■celver.  were  for  the  dissolution  of  the  associa- 
tion, and  that  the  assessment  set  up  In  the 
vetttion  herein  was  made  by  the  said  receiver; 
that  there  are  a  great  number  of  members 
of  said  association,  both  borrowing  and  non- 
borrowing,  and  that  none  of  said  membMS, 
Including  the  defendant,  were  parties  to  said 
■case  In  which  the  receiver  was  appointed, 
nor  were  they  or  this  defendant  given  an 
opportunity  to  be  heard  In  reference  to  said 
assessment;  that  there  were  a  large  number 
of  members  of  said  association,  both  borrow- 
ing and  nonborrowlng,  who  were  members 
thereof  during  the  time  said  losses  set  up  in 
the  petition  occurred,  and  who  withdrew 
from  said  association  prior  to  the  time  said 
association  went  Into  the  hands  of  the  re- 
ceiver: and  that  none  of  said  parties  have 
been  brought  Into  said  suit  In  the  superior 
court  of  Cincinnati,  nor  have  the  liabilities 
of  said  parties  been  considered  In  making 
said  assessment"  The  court  found  end  ad- 
judged that  the  defendant  was  liable  as  a 
member  for  her  proportion  of  the  losses,  but 
held  that  the  condition  of  the  mortgage  had 
been  performed,  and  that  she  was  entitled  to 
have  It  canceled,  and  decreed  accordingly. 
The  plaintiff  In  error  claims  that  the  Judg- 
ment ordering  a  cancellation  of  the  mortgage 
Is  not  susUIned  by  the  findings,  and  asks  to 
have  It  reversed. 

Huntington  &  Holmes,  for  plaintiff  in  er- 
ror. Tugman  &  Baker,  for  defendant  in  er- 
ror. 

MINSHALL,  C.  J.  (after  stating  the  facts). 
Mutuality  is  the  essential  principle  of  a 
tiulldlng  association.  Its  business  Is  confined 
to  Its  own  members;  Its  object  being  to  raise 
a  fund  to  be  loaned  among  themselves  or 
such  as  may  desire  to  avail  themselves  of 
the  privilege.  This  Is  done  by  the  payment, 
at  stated  times,  of  small  sums,  in  the  way  of 
-dues,  Interest  on  loans,  and  premiums  for 
loans.    Each  shareholder,  whether  a  borrow- 


er or  nonborrower,  participates  alike  in  the 
earnings  of  the  association,  and  alike  assists 
In  bearing  the  burden  of  losses  sustained.  It 
has  what  Is  called  a  capital  stock.  But  this 
Is  only  true  In  a  modified  sense.  Unlike  oth- 
er corporations  for  profit,  a  share  In  a  build- 
ing association  has,  at  Its  Inception,  only  a 
nominal  value.  Its  value  is  expected  to  In- 
crease by  the  lapse  of  time  and  the  success 
of  the  association.  It  Is  contrary  to  the  pur- 
pose and  genius  of  a  building  association  that 
a  share  In  It  should  be  paid  up  at  the  time 
of  the  subscription.  This  is  done  by  the  pay- 
ment of  small  dues,  and  the  crediting,  at  stat- 
ed times,  of  the  earnings  In  the  way  of  dlvt- 
denda  When  the  aggregate  dues  with  the 
credited  earnings  equal  In  amount  the  par 
value  of  a  share  of  stock,  It  Is  paid  up,  and 
the  owner,  tor  tliat  share,  ceases  to  be  a 
stockholder.  He  Is  entitled  to  the  par  value 
of  his  stock,  but  can  no  longer  participate  In 
the  earnings  of  the  association.  His  relation, 
then,  becomes  simply  that  of  a  creditor,  until 
he  Is  paid.  Of  course,  what  Is  here  said  Is 
subject  to  the  qualification  that  no  losses 
have  been  sustained.  Losses  are  Incident  to 
the  most  careful  management  of  men.  They 
caimot  be  wholly  avoided,  though  it  Is  worthy 
of  note  that  the  smallness  of  the  losses  In 
the  management  of  building  associations, 
comimred  with  that  of  other  moneyed  Insti- 
tutions, is  remarkable.  Still,  agents  may 
prove  unfaithful,  and  bad  loans  be  made. 
When  this  happens,  the  mutual  character  of 
the  association  prescribes  that  the  burden 
must  be  sustained  by  the  stockholders  ac- 
cording to  the  amount  of  their  stock,  for  he 
who  participates  In  the  benefit  of  a  business 
must  assist  In  bearing  the  burden.  As  before 
observed,  borrowers  and  nonborrowers  par- 
ticipate alike  In  the  earnings  of  a  building  as- 
sociation. The  difference  between  them  Is 
simply  in  the  time  at  which  each  class  is 
paid  the  par  value  of  his  shares.  A  borrow- 
er, before  his  stock  Is  paid  up,  receives  from 
the  association  the  par  value  of  his  shares, 
In  the  nature  of  an  advance  loan.  For  this, 
he  agrees  to  pay  the  premium,  If  any,  for  the 
privilege,  the  Interest  on  the  money  advanced, 
subject  to  abatements  to  be  made  at  stated 
times,  and  the  dues  on  his  stock  until  It 
matures.  In  other  words,  he  agrees  to  keep 
up  and  pay  out  his  stock,  as  If  he  were  a 
nonborrower.  In  consideration  of  the  amount 
being  advanced  to  him  before  that  time. 
Hence  the  borrower  remains  a  stockholder, 
and  participates  In  all  the  privileges  and  b«i- 
eflts  of  a  stockholder,  has  a  voice  In  the 
management  of  the  association,  and  partici- 
pates In  Its  earnings.  The  latter  go  towards 
discharging  his  obligations  arising  on  the 
loan,  and  to  shorten  the  time  In  which  he 
will  be  fully  discharged  therefrom;  for,  tak- 
ing all  losses  into  account,  whenever  the 
shares  of  a  borrower  have  reached  their  par 
value  by  the  payment  of  dues  and  the  appor- 
tionment of  earnings,  the  loan  la  liquidated, 
and  be  ceases  to  be  a  meml>er,  as  he  would 
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if  he  had  not  borrowed  at  all.  In  other  words, 
with  hla  shares  paid  up,  he  discbarges  bis 
obligations  as  a  borrower.  And  the  exact 
test  of  bis  right  to  call  for  a  cancellation  of 
the  mortgage  given  to  secure  his  obligations 
as  a  borrower  is  the  inquiry  whether  he  would 
have  been  entitled  to  receive  from  the  asso- 
ciation the  par  value  of  the  shares  on  which 
the  loan  was  made  had  he  not  become  a  bor- 
rower. 

In  this  case,  Mrs.  Schmitt  subscribed  for 
12  shares,  and  received  from  the  association 
their  par  value,  $3,000,  as  an  advanced  loan, 
at  a  premium  of  $240.  She  paid  the  premium, 
and  agreed  to  pay  the  dues  thereon,  $6  per 
week,  and  interest  at  the  rate  of  6  per  cent, 
subject  to  an  annual  abatement,  "until  such 
time  as  the  weeldy  dues  paid  and  dividends 
declared  and  unpaid  shall  amount  to  the  sum 
of  three  thousand  dollars,"  and  all  "assess- 
ments" that  might  be  levied  upon  ber  as  a 
member  of  the  association.  She  paid  the 
premium,  the  dues,  $3,000,  and  the  interest  on 
the  loan  to  the  appointment  of  the  receiver. 
These  facts  standing  al(Hie  would  satisfy  the 
mortgage.  But  it  is  fiu-tber  found  that  the 
association  is  Insolvent;  tliat  its  capital  is 
impaired  to  the  extent  of  about  31  per  cent, 
for  which  the  receiver  has  made  an  assess- 
ment on  the  members,  including  the  defend- 
ant; that  the  losses  occurred  during  her 
membership,  were  caused  by  the  payment  of 
dividends  that  had  not  been  earned,  and  the 
misapplication  of  moneys  by  the  treasurer; 
and  that  she  had  withdrawn  $995.92  of  these 
iineamed  dividends,  although  the  right  to 
draw  earned  dividends  was  Ilinited  by  the 
constitution  to  those  members  who  bad  not 
"drawn  money."  Can,  then,  a  borrower,  un- 
do' these  circumstances,  claim  the  cancella- 
tion of  his  mortgage?  We  thinly  not.  To  do 
so  wonld,  as  we  have  shown,  undermine  the 
principles  upon  which  these  associations  are 
organized.  By  the  terms  of  the  constitution 
of  the  association,  on  the  cancellation  of  the 
mortgage^  the  borrower  ceases  to  be  a  mem- 
ber, and  all  liability  to  It  is  at  an  end.  We 
see  no  reason  why  the  remaining  members 
should  be  left  to  bear  all  the  burden  result- 
ing from  losses  for  which  they  are  no  more  to 
blame  than  be  is.  It  is  wholly  unlike  a  sav- 
ings society  where  the  borrower  is  not  a 
member  or  otherwise  interested  in  its  busi- 
ness. Having  no  voice  in  the  management 
nor  intN«8t  in  the  earnings  of  the  society, 
the  borrower  and  It  sustain  the  simple  rela- 
tion of  debtor  and  creditor.  Here,  as  shown, 
the  trarrower  Is  also  interested  as  a  creditor. 
The  loan  is  for  no  definite  period  of  time. 
It  depends  upon  the  management  of  the  asso- 
ciation, in  which  he  continues  as  a  member 
and  has  a  voice.  It  is,  in  view  of  the  rela- 
tion of  the  borrower  to  the  association  and 
the  possibility  of  losses  that  the  mortgage 


stipulates  that,  in  addition  to  the  specific  con- 
ditions mentioned,  the  borrower  shall  pay  all 
"assessments"  tliat  may  be  levied  on  him. 
The  fourth  section  of  the  twelfth  article  of 
the  constitution,  on  which  much  stress  is  laid, 
simply  expresses  what  would  be  true  in  a 
safely  conducted  association.  It  does  not  in- 
clude ntHT  apply  to  the  case  where  there  are 
no  earnings,  and  losses  have  to  be  met  and 
borne.  This  was  wisely  provided  for  in  the 
mortgage.  It  was  a  matter  about  which  the 
parties  could  and  have  contracted.  There  is 
no  suggestion  of  fraud  or  mistake  la  its 
execution,  and  their  rights  must  be  deter- 
mined by  its  stipulations,  conforming,  as  they 
do,  to  the  equity  and  Justice  of  the  case.  She 
has  received  from  the  association.  In  the  way 
of  unearned  dividends,,  a  sum  greater  than 
the  assessment  that  tias  been  made  on  her. 

But  it  is  insisted  tliat  Mrs.  Schmitt  and  the 
other  members  were  not  parties  to  the  suit 
inwiilch  the  receiver  was  appointed,  and  that 
he  bad  no  power  to  make  the  assessment,  and 
it  is  not  binding  upon  them.  This  objection 
Is  without  weight  It  1$  not  necessary  that 
the  members  shonld,  as  Individuals,  have 
been  made  parties  to  that  suit.  They  were 
parties  in  their  corporate  name  and  capacity, 
and,  for  the  appointment  of  a  receiver,  that 
was  sufficient  We  will  presume  that  the  re- 
ceiver was  duly  appointed,  as  there  is  noth- 
ing to  the  contrary.  Aa  receiver,  it  was  his 
duty  to  collect  the  assets,  and  wind  up  the 
affairs  of  the  asociation.  This  could  only  be 
done  by  ascertaining  the  loss,  and  making  an 
assessment  on  the  members  to  meet  it  It 
was  simply  a  matter  of  calculation,  involved 
no  matters  of  personal  confidence,  and  could 
therefore  be  made  by  the  receiver  as  well 
as  by  the  members  themselves  or  their  chos- 
en agents.  Moreover,  these  had  l>een  dis- 
placed by  the  appointment  of  the  receiver, 
and  could  not  act  in  the  premises.  It  is, 
however,  found  that  a  large  nnmt>er  of  mem- 
bers, borrowing  and  nonborrowing,  who  were 
such  during  the  time  the  losses  occurred,  bad 
withdrawn  prior  to  the  time  the  association 
went  into  the  hands  of  a  receiver.  This  does 
not  affect  the  question  here.  In  the  absence 
of  bad  faith,  such  persons  as  had,  according 
to  the  constitution  and  by-laws  of  the  asso- 
ciation, withdrawn  and  ceased  to  be  mem- 
bers, cannot  again  be  brought  into  the  asso- 
ciation for  the  settlement  of  losses.  Wanger- 
ein  V.  Aspell,  47  Ohio  St  250,  261.  24  K  R 
4K>.  The  withdrawal,  being  an  executed 
transaction,  can  only  be  recalled  by  the  asso- 
ciation, and  a  remedy  had  in  conformity  to 
the  rules  of  equity  jurisdiction. 

It  follows,  as  we  think,  that  the  Judgment 
of  the  circuit  court  dismissing  the  petition  of 
the  receiver  should  be  reversed,  and  judgment 
entered  upon  the  findings  as  prayed  for  in 
the  petition.    Judgment  accordingly. 
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(lU  Ind.  177) 

DENISTON,  County  Auditor,  ▼.  TBRHY. 

(Supreme  Court  of  Indiana.     June  22,  1805.) 

Boiuime  awd  Lojln  Assootatiojis— Taxatiom  or 

Stock— AssESBH  EST  of  Omittku  Phop. 

EETY— Notice. 

1.  Under  Rev.  St  1894,  {  8531,  making  it 
the  duty  of  the  county  assessor  to  list  and  assess 
upon  the  books  of  the  auditor  any  omitted  prop- 
orty  that  he  may  discoTer  at  any  time  during 
the  year,  the  assessor  need  not  bring  the  mat- 
ter before  the  county  board  of  review  before 
the  property  is  placed  on  the  tax  duplicate. 

2.  One  who  Toluntarily  appears  to  resist 
the  proposed  action  of  the  county  assessor  in 
placing  his  property  on  the  duplicate  list  for 
taxation  cannot  resist  such  action  on  the  ground 
that  he  was  not  served  with  the  statutory  no- 
tice. 

8.  Paid-up  building  and  loan  association 
stock  is  not  exemot  from  taxation  under  Rev. 
St.  1894,  i  8507,  providing  that  assessment  for 
taxation  shall  be  made  upon  outstanding  shares 
of  stock  in  such  associations,  less  the  amount 
shown  to  have  been  loaned  to  shareholders  up- 
on mortgage  security  listed  for  taxation,  and 
the  shareholders  therein  shall  not  be  liable  to 
other  taxation  upon  said  shares  of  stock. 

Appeal  from  circuit  court,  Falton  connty; 
A.  C.  Capron,  Jndge. 

Action  by  Frank  H.  Terry  against  William 
H.  Denlston,  auditor  of  Fulton  county,  to  en- 
join defendant  from  placing  certain  stock  up- 
on the  tax  duplicate.  A  demurrer  to  the  com- 
plaint was  OTerraled,  and  defendant  appeals. 
Reversed. 

M.  A.  Baker,  W.  A.  Ketcluim,  and  Isaiah 
Gomner,  for  appellant  Holman  &  Stephen- 
son, for  appellee. 

HOWARD,  0.  J.  On  Angnat  14,  1893,  the 
county  assessor  placed  in  the  hands  of  ap- 
pelant the  following  statement:  "Rochester, 
Ind.,  Ang.  14, 1893.  Auditor  of  Fulton  Coun- 
ty: Place  on  the  tax  duplicate  as  'omitted 
property'  the  sum  of  ¥l,50a00,  to  Frank  H. 
Teny,  town  R.,  and  charge  ap  the  taxes  on 
the  same  for  the  year  1893.  Paid-up  B.  &  L. 
stock.  J.  N.  Orr,  County  Assessor."  On  Au- 
gust 21, 1893,  the  appellee  filed  with  the  ap- 
pellant his  written  protest  against  the  pla- 
cing upon  the  dui^lcate  of  said  $1,500  of 
building  and  loan  stock,  for  the  reasons:  (1) 
That  section  89  of  the  general  tax  law  (Acta 
1891,  p.  233,  section  8607,  Rev.  St  1894)  "ex- 
pressly exempts  building  and  loan  associa- 
tion stock  from  taxation";  (2)  that  the  as- 
sessor should  bare  brought  the  matter  before 
the  county  board  of  review;  (8)  that  appel- 
lee should  have  received  five  days'  notice  of 
the  proposed  assessment  On  September  27, 
1883,  tbe  appellee  filed  Ms  complaint,  alleging 
the  forgoing  facts,  and  asking  that  the  ai>- 
pellant  be  enjoined  from  placing  said  build- 
ing and  loan  stock  upon  the  tax  duplicate. 
To  this  complaint  a  demurrer  was  overruled, 
and  this  ruling  is  the  only  error  assigned. 

If  we  should  consider  only  the  reasons 
given  In  the  protest  and  In  the  complaint  for 
injunction,  we  should  have  to  hold  them  In- 
sufficient.   We  do  not  think,  in  tbe  first  place^ 


tbat  the  statute  cited  attemi^  to,  or  does  In. 
fact,  "expressly  exempt  bnUdlng  and  loan 
association  stock  from  taxation";  nor  do  we 
think  that  if  such  attempt  were  made.  It 
would  be  in  compliance  with  tbe  terms  of  tbe- 
constitution.  Article  10,  S  1,  of  the  constitu- 
tion requires  that  "tbe  general  assemUy 
shall  provide,  by  law,  for  a  uniform  and 
equal  rate  of  assessment  and  taxation;  and 
shall  prescribe  such  regulations  as  shall  se- 
cure a  just  valuation  for  taxation  of  all  prop- 
erty, both  real  and  personal,  excepting  sucb 
only  for  municipal,  educational,  literary, 
scientlflc,  or  charitable  purposes,  as  may  be 
specially  exempted  by  law."  Certainly  it 
will  not  be  contended  that  "building  and  loan 
association  stock"  Is  within  any  of  tbe 
classes  of  property  which  It  Is  here  provided 
may  be  exempted  from  taxation.  This  stock 
is  not  "municipal,  educational,  literary,  scien- 
tific, religious,  or  charitable"  property,  and  so 
Is  not  of  any  of  the  kinds  of  property  that 
"may  be  specially  exempted  by  law"  from 
taxation. 

As  to  the  claim  that  the  matter  of  this 
taxation  should  have  been  brought  to  the  at- 
tentl<m  of  tbe  county  board  of  review,  it  Is 
enough  to  say  that  the  complaint  shows  that 
this  stock  was  "omitted  property,"  and  that 
section  118  of  the  general  tax  law  (section 
8631.  Rev.  St  1894),  provides,  among  other 
things,  that  "it  shall  be  the  duty  of  tbe  coun- 
ty assessor,  at  any  time  during  tbe  year,  to 
list  and  assess  upon  tbe  proper  assessor's 
books  in  tbe  ofilce  of  the  county  auditor  any 
omitted  property  tbat  he  may  discover  and 
which  should  be  assessed;  and  tbe  same 
shall  be  placed  upon  the  duplicate  by  the 
auditor,  and  the  taxes  thereon  extended  and 
collected  as  In  other  cases."  Notice  to  the 
property  owner  of  tbe  proposed  assessment 
of  such  omitted  property  Is  also  provided  for 
In  the  same  section.  Saint  v.  Welsh  (decid- 
ed at  tUs  term)  40  N.  E.  903. 

As  to  the  tiilrd  reason  given  for  tbe  injunc- 
tion.—that  "no  such  notice"  to  appellee  as  re- 
quired by  statute  was  given,— we  may  ob- 
serve that  It  Is  not  denied  tlutt  some  notice 
was  given.  It  is  further  shown  tbat  appellee 
did  apxtear  and  protest  against  the  proposed 
assessment;  and  also  that,  some  time  after- 
wards, at  tbe  date  of  filing  the  complaint,  the 
assessment  had  not  yet  been  made,  tbe  aUe> 
gatlon  being  "that,  notwithstanding  the  pro- 
test, tbe  defendant  Is  threatening"  to  place 
upon  the  tax  duplicate  for  the  year  1893  said 
$1,500  of  building  and  loan  stock.  Where  a 
party  has  actual  notice,  and  voluntarily  en- 
ters his  appearance  to  resist  a  proposed  ac- 
tion against  him,  that  Is  sufficient  to  confer 
jurisdiction. 

The  reasons  given  In  the  complaint  being 
Insufficient  it  remains  to  inquire  whether  the 
facts  alleged  were  such  as  to  authorize  the 
granting  of  the  Injunction.  From  the  com- 
plaint It  appears  that  the  stock  here  in  ques- 
tion is  "paid-up  building  and  loan  stock." 
Tbe  statute  under  which  building  and  loan 
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asBocIatlons  are  asseBsed,  being  section  88  of 
the  Keneral  tax  law,  supra,  and  which  Is  sub- 
Btantially  a  re^nactment  of  the  act  in  force 
March  7,  1887  (Acts  1887,  p.  40;  sections 
858,  859,  Elliott's  Sup.;  sections  4462,  4463, 
Rev.  St  1894),  is  as  follows:  "Building,  loan 
fund  and  saving  associations  shall  be  listed 
and  assessed  in  the  following  manner:  Be- 
fore the  first  day  of  June  of  each  year,  the 
secretary  of  every  building,  loan  and  savings 
association  shall  file  with  the  auditor  of  the 
county  in  which  such  association  was  organ- 
ized, a  duplicate  statement  verified  by  said 
secretary,  showing  the  amount  paid  into  said 
association  by  shareholders  upon  shares  of 
stock  issued  by  it  up  to  the  first  day  of  April 
preceding  and  then  outstanding,  and  also  the 
amount  loaned  up  to  said  date,  to  sharehold- 
ers and  secured  by  mortgage  upon  real  estate 
listed  for  taxation.  And  the  auditor  shall  de- 
liver said  statement  to  the  proper  assessor, 
who  shall  proceed  to  assess  said  association 
for  taxation  with  the  amount  shown  to  have 
been  paid  into  said  association  up  to  said 
first  day  of  April  upon  outstanding  shares  of 
stock,  less  the  amount  shown  by  the.  state- 
ment to  have  been  loaned  to  shareholders  up- 
on said  mortgage  security  so  listed  for  taxa- 
tion; and  neither  said  association  nor  the 
shareholders  therein  shall  be  liable  to  ottier 
taxation  upon  said  shares  of  stock."  Wheth- 
er, as  contended  by  appellant,  this  statute  is 
nnconstltutional  as  to  all  shares  of  stock,  in- 
cluding those  upon  which  shareholders  have 
made  loans  from  the  association,  secured  by 
mort^tage  upon  real  estate  listed  for  taxation, 
as  well  as  those  shares  held  by  creditors  of 
the  association,  we  need  not  inquire,  since 
the  question  before  us  relates  altogether  to 
the  latter  class  of  stock.  We  may  say,  how- 
ever, that  the  stock  held  by  borrowers  would 
seem  to  be  the  kind  of  stock  contemplated  in 
the  statute.  When  a  shareholder  in  a  build- 
ing and  loan  association  has  borrowed  from 
it  the  value  of  his  stock,  and  is  engaged,  un- 
der the  rules  of  the  association,  In  repaying 
his  loan'  by  weekly  or  monthly  installments, 
or  at  such  times  and  In  such  amounts  as  may 
be  agreed  upon,  subject  to  the  provisions  of 
the  statutes  regulating  such  associations,  It 
would  seem  that  the  stock  so  held  in  his 
ntlme  is  not  of  any  real  value,  except  to  show 
the  terms  of  his  contract  of  payment  to  the 
association.  As  to  such  stock,  moreover.  It 
would  appear  that  the  money  on  hand,  b^g 
the  difference  between  that  received  by  the 
association  and  that  so  loaned  out  by  It,  is 
the  true  value  of  the  assets  of  the  associa- 
tion, and  the  amount,  therefore,  for  wbi(^  it 
should  be  taxed,  aside  from  the  mortgaged 
real  estate,  the  latter  being  also  duly  as- 
sessed for  taxation.  If  this  were  true,  there 
would,  in  effect,  be  no  exemption  of  shares 
from  taxation,  such  shares  being  of  no  money 
value.  It  may  be  observed,  further,  that 
there  is  here  no  question  of  the  assessment 
of  notes  taken  by  the  association  on  Its  loans. 
It  is '  not  clear,  therefore,  that  the  IllinolB 


case  cited  by  appellant  Is  in  point,  whicb 
holds  a  similar  law  unconstltutionaL  Home- 
stead Ass'n  V.  Keith  (lU.  Sup.)  39  N.  E.  1072. 
Nor.  indeed,  are  we  able  to  see,  as  at  present 
advised,  why  such  a  method  of  taxation,  so 
far  as  borrower's  stock  is  concerned,  should 
be  held  obnoxious  to  the  requirement  of  the 
constitution  that  "the  general  assembly  shall 
provide,  by  law,  for  a  unKorm  and  equal  rate 
of  assessment  and  taxation;  and  shall  pre- 
Bcribe  such  regulations  as  shall  secure  a  just 
valuation  for  taxation  of  all  property,  both 
real  and  personal."  As  said  by  counsel  for 
appellee,  this  provision  of  the  constitution 
does  not  require  a  uniform  method  of  taxa- 
tion, but  only  that  there  shall  be  a  uniform 
and  equal  rate  of  taxation,  and  that  there 
shall  be  a  Just  valuation  of  all  the  property 
for  taxation.  Different  methods  may  be,  and, 
indeed,  often  must  be,  pursued,  as  to  differ- 
ent kinds  and  classes  of  property,  in  order 
to  attain,  to  this  "uniform  and  equal  rate" 
and  to  this  "just  valuation"  of  "all  property." 
Whitney  v.  Ragsdale,  33  Ind.  107;  Railway 
Co.  V.  Backus,  133  Ind.  513,  33  N.  E.  421. 
But  the  question  as  to  assessment  of  bor- 
rower's building  and  loan  stock,  and  also  as 
to  assessment  of  notes  or  other  evidences  of 
credits  held  by  building  and  loan  associa- 
tions.  are  not  before  us  In  this  case,  although 
abl.v  and  earnestly  argued  by  counsel  on  both 
sides;  and  we  must  therefore  decline  to  pass 
upon  any  propositions  relating  to  such  mat- 
ters. The  question  In  the  record  Is  whether 
paid-up  building  and-  loan  stock— in  other 
words,  stock  held  by  investors  as  debentures, 
or  as  evidence  of  money  paid  or  loaned  by 
them  to  the  association— is  taxable,  notwith- 
standing the  statute  for  the  assessment  of 
building  and  loan  associations.  We  think 
such  stock  is  taxable.  If  we  thought  other- 
wise, we  should  have  to  CMisider  the  statute 
itself  unconstitutional.  In  this  connection,, 
counsel  for  appellee,  In  their  additional  brief, 
have  laid  down  tliree  propositions  which  we 
think  in  point,  and  to  which  we  fully  agree; 
"First  This  court  will  not  decide  a  con- 
stitutional question  when  the  cause  can  be 
decided  upon  its  merits  without  such  deci- 
sion. Hoover  v.  Wood,  9  Ind.  286;  Parker  v. 
State.  133  Ind.  178.  82  N.  E.  836,  and  33  N. 
B.  119.  Second.  A  statute  may  be  constitu- 
tional In  part  and  unconstitutional  in  otber 
parts.  State  v.  Blend,  121  Ind.  614,  23  N.  E. 
611;  State  y.  Oorby,  122  Ind.  17,  23  N.  K 
678.  Third.  When  a  statute  is  susceptible  of 
two  constructions,  one  of  which  will  bring 
it  Into  confiict  with  the  constitution  of  the 
state  and  the  other  will  not,  the  latter  con- 
struction will  be  adopted.  Warren  v.  Brltton, 
84  Ind.  14;  Hays  v.  Tippy,  91  Ind.  102;  Camp- 
beU  y.  Dwiggins,  83  Ind.  473."  The  legisla- 
ture, in  the  enactment  of  the  statute  for  the 
assessment  and  taxation  of  building  and  loan 
associations,  had  in  mind,  as  we  think,  build- 
ing and  loan  stock,  properly  so  called;  that  is, 
stock  held  by  those  who  make  stated  pay- 
ment9  to  the  association  In  return  for  money 
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borrowed  tu  them  from  the  association,  and 
by  such  borrowers  Invested  In  the  building 
or  buying  of  homes.  Whether  the  method 
provided  In  the  statute  for  the  assessment  of 
building  and  loan  associations  Is,  as  to  such 
borrower's  stock,  constltutlonai  we  need 
not,  as  we  have  already  said,  inquire,  as  the 
Qaestlon  Is  not  here.  We  are  of  opinion,  how- 
ever, that  the  statute  did  not  contemplate 
that  the  money  loaned  to  such  associations, 
and  evidenced  by  debentures,  called  also 
"shares  of  stock,"  should  not  be  taxed  as 
credits  held  by  such  stockholders.  Such 
shares  of  stock  are  of  the  apparent  value  of 
the  money  paid  upon  them  to  the  association, 
and  should  be  taxed  accordingly,  as  any  other 
credits.  Counsel  here  Intimate  that  If  paid- 
up  stock  Is  taxable,  so  also  should  stock  be 
which  Is  partially  paid  up.  "It  would  be  ab- 
surd." say  counsel,  "to  say  that  stock  half 
paid  up  should  not  be  assessed  for  taxation, 
and  that  fully  paid  up  should.  Surely,  if  $1,- 
000  is  bivested,  certificate  Issues  showing  full 
payment,  and  is  taxed,  $500  invested  In  a 
(1.000  certificate  should  not  escape."  In 
this  we  quite  agree  with  counsel.  Whether 
the  stockholder  who  has  loaned  his  money 
to  the  association,  and  has  received  certif- 
icates of  stock  In  evidence  of  such  loan,  has 
in  fact  paid  in  full  for  the  stock,  or  has  made 
only  part  payment  thereon,  he  should,  in 
either  case,  be  taxed  for  the  true  cash  value 
of  his  stock;  and  that  value  will,  in  general, 
be  the  amount  paid  by  him  on  the  stock.  If, 
however,  the  stockholder  were  a  borrower, 
and  not  a  lender,  his  stock  would  represent, 
not  money  due  to  him  as  a  creditor  of  the 
association,  but  rather  money  due  from  him 
as  a  debtor  to  the  association.  Or,  at  most. 
If  the  borrower's  stock  represented  a  credit 
due  him.  the  money  borrowed  on  the  stock 
would  be  a  debit  which,  as  held  in  Florer  v. 
Sheridan.  137  Ind.  28,  36  N.  E.  364,  be  might 
deduct  from  the  credit  But  the  stockholder 
who  is  simply  a  lender  to,  or  a  creditor  of,  the 
association,  as  appellee,  holds  bis  stock  in  evi- 
dence of  such  credit,  just  as  he  might  bold 
the  promissory  note  or  other  obligation  of  the 
association.  Whether,  in  fact,  he  holds  a 
certificate  of  stock  or  not,  or  whatever  other 
evidence  there  may  be  of  such  credit,  can  make 
no  dlfTerence.  He  Is  an  actual  creditor.  The 
law  looks  through  names,  and  sees  the  things 
which  the  names  stand  for.  Such  a  credit, 
therefore,  by  whatever  name  it  may  be  call- 
ed, or  however  it  may  be  evidenced.  Is  taxa- 
ble under  the  constitution,  as  any  other  cred- 
it Any  law  which  should  provide  otherwise 
would  be  Invalid.  All  building  and  loan 
stock,  therefore,  unless  It  be  that  held  by 
borrowers,  is  taxable.  Under  the  law,  the 
stock  at  shares  of  stock  in  question  are  to 
be  assessed  and  charged  to  the  holder  of 
the  stock  or  shares  of  stock,  and  tlie  tax 
thereon  paid  by  him,  and  not  by  the  associa- 
tion. The  Judgment  Is  reversed,  with  in- 
structions to  sustain  the  demurrer  to  the 
complaint 

T.41M.B.D0.8 — 10 
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STATE  ex  rd.   STEVENS,  Prosecuting  At- 
torney, V.  BRAOKBTT. 
(Snineme  Cknirt  of  Indiana.     June  22,  1805.) 

Appeal  from  circuit  cooit,  Fulton  county;  A. 
O.  Capron,  Judge. 

Action  by  the  state,  on  the  relation  of  Smith 
N.  Stevens,  prosecnting  attorney,  against  Ly- 
man M.  Brackett,  to  recover  a  penalty  for  giv- 
ing to  the  assessor  a  fraudulent  list  of  taxablt 
orooerty.  A  demurrer  to  the  complaint  was 
sustained,  and  piaintifF  appeals.     Reversed. 

Smith  N.  Stevens,  M.  A,  Baker,  Isaiah  Com- 
oer,  and  W.  A.  Ketcham,  for  appelant  Hot 
man  &  Stephenson,  for  appellee. 

HOWARD.  0.  J.  This  was  an  action  brought 
by  the  appellant  under  the  provisions  of  sec- 
tion 55  of  the  general  tax  law  (section  8465, 
Rev.  St  1894),  against  the  appellee,  for  giving 
to  the  assessor  "a  false,  or  franduient"  list  of 
taxes,  in  that  he  omitted  to  list  a  certificate  of 
building  and  loan  stock,  evldendng  a  loan  made 
by  him  to  the  loan  association  named  for  $1,500, 
and  worth  that  sum.  To  the  complaint  set- 
ting op  the  facts  in  the  case  the  court  sustain- 
ed a  demnrrer.  The  questions  for  decision  are 
suiMtantiaiiy  the  same  as  in  the  case  of  Denis- 
ton  T,  Terry  (decided  at  this  term)  41  N.  B. 
143.  On  the  authority  of  that  case  the  judg> 
ment  is  therefore  reversed,  with  iDstructions  to 
overrule  the  demurrer  to  the  complaint 
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STATE  ex  reL  DUENSINO  v.  ROBT  et  ai> 

(Supreme  Court  of  Indiana.    June  22,   1895.) 

Constitutional   Law  —  Rboolation  or   HoRsa 

Racino— TiTLS  or  Act— Policb  Poweb— 

Dub  Process  op  Law. 

1.  Act  March  5,  1805,  regulating  horse  rac- 
ing, is  not  unconstitntionai.  as  embradng  two 
different  snbjecto  of  legislation,  in  tiiat  it  makes 
horse  racing  a  misdemeanor,  prescribes  the  ptm- 
istiment  therefor,  and  also  auttiorizes  a  civil  ac- 
tion, prescribing  the  rules  of  procedure  there- 
in, against  any  person  violating  the  provision  of 
the  act 

2.  The  term  "race  meeting,"  used  in  Act 
March  5,  1895,  means  meetings  for  horse  races; 
so  that  section  2,  regulating  the  holding  of  "race 
meetings,"  and  prescribing  the  penalty  for  vio- 
lation of  its  provision,  is  not  unconstitutional, 
as  embracing  a  subject  not  expressed  in  the  Utiii 
of  the  act  which  declares  the  act  to  be  for  the 
purpose  of  regulating  "horse  racing." 

3.  Act  March  6,  1805,  making  horse  racing, 
except  as  allowed  by  the  act  a  misdemeanor, 
does  not  by  authorizing  a  civil  suit  against  any 
person  violating  its  provisions,  and  also  provid- 
ing for  the  Issnance  of  an  injunction  against  the 
defendant  to  enjoin  him  from  suofi  violation, 
violate  Const  art  1,  {  14,  providing  that  no 
person  shall  l>e  put  In  jeopardy  twice  for  the 
same  offense.  i 

4.  Act  March  5.  1895,  which  makes  horse 
racing,  except  as  allowed  by  the  act  a  misde- 
meanor, and  authorizes  a  civil  suit  against  any 
person  violating  its  provision,  does  not,  by  au- 
thorizing the  issuance  of  an  injunction  without 
bond  against  the  defendant  in  such  suit  de- 
prive him,  if  the  owner  of  the  property  used  in 
connection  with  the  race,  of  his  property  with- 
out due  process  of  law. 

6.  Act  March  5,  1885,  whidi  makes  horse 
radng,  except  as  allowed  in  the  act,  a  misde- 
meanor, and  authorizes  a  civil  suit  against  any 
person  violating  its  provisions,  and  provides  for 
an  injunction  against  the  defendant  enjoining 
him  from  such  violation.  Is  a  legitimate  exercise 
of  the  police  power  of  the  state. 
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6.  Under  Act  March  5,  1895,  |  2,  the  hold- 
ing in  the  same  place  of  a  race  meeting,  by  the 
fame  or  different  persona  or  corporations,  oftener 
than  twice  in  any  period  of  60  daytf,  ia  prohib- 
ited, and  a  period  of  30  days  must  elapse  be- 
tween any  two  of  auch  meetings. 

7.  Act  March  B,  1895,  maliin^  horae  racing, 
except  as  allowed  in  the  act,  a  misdemeanor,  in 
authorising  a  ciril  auit,  and  prescribing  the  rnles 
of  procedure  therein,  against  any  person  violat- 
ing its  provisions,  does  not  violate  Const,  art.  4, 
J22,  forbidding  the  passnge  of  locaJ  or  special 
laws  "regulating  the  practice  in  coorts  of  jus- 
tice.'' 

Appeal  from  circuit  court.  Lake  county; 
John  H.  Gillett,  Judge. 

Action  by  the  state,  on  the  relation  of  Julius 
Dnensing,  against  Edward  Roby  and  others,  to 
recover  the  penalty  for  violation  of  the  statute 
prohibiting  horse  racing.  From  a  Judgment 
for  defendants,  relator  appeals.    Reversed. 

W.  A,  Keteham,  Atty.  Gen.,  W.  H.  H.  Miller, 
and  Johannes  Kopelke,  for  appellant.  J.  W. 
Touche,  J.  B.  Peterson,  and  Edward  Roby,  for 
appellees. 

McCABB,  J.  The  goTemor  of  this  state.  In 
his  biennial  message  to  the  legislature  of  the 
state  in  January,  1895,  called  attention  to  cer- 
tain facts,  and  made  certain  recommendations 
tor  the  consideration  of  that  body,  as  follows: 
"Near  the  city  of  Hammond  there  has  been 
located  what  is  known  as  the  'Roby  Fair  As- 
sociaticHi.'  It  is  not  Incorporated  under  the 
laws  of  this  state,  nor,  so  fbr  as  I  can  ascer- 
tain, of  any  state,  and  what  is  the  legal  na- 
ture of  the  association  Is  sedulously  concealed. 
What  Is  its  actual  nature,  Its  purposes  and 
character.  Is  without  any  concealment  It  Is 
simply  an  immense  gambling  concern,  with  a 
racing  attachment  to  give  It  the  appearance 
of  respectability,  and  draws  within  our  bor- 
ders the  lawless  and  disreputable  elements  of 
Chicago,  for  a  purpose  that  is  not  permitted, 
nor  could  be  tolerated,  witliin  that  city's  lim- 
its. Its  every  Influence  is  demoralizing,  en- 
couraging vice,  propagating  crime,  and  thus 
brings  our  state  Into  disrepute.  Its  transac- 
tions have  been  open  and  notorious,  but  the 
authorities  ot  Lake  county  seem  to  be  either 
Indisposed  or  powerless  to  prevent  them.  I 
have  been  earnestly  seeking  some  means,  war- 
ranted by  law,  by  which  this  disgrace  to  our 
state  could  be  prevented,  and  although  having 
the  able  advice,  earnest  assistance,  and  ac- 
tive co-operation  of  the  attorney  general, 
-  Keteham,  hare  failed  to  find  the  way.  •  •  • 
To  contend  that  the  racing  of  horses  can  be 
humanely  or  interestingly  conducted  In  this 
climate  during  the  winter  months  Is  a  rank 
delusion  and  fraud.  It  Is  but  a  cloak  to  de- 
ceive, and  afford  opportunity  to  conduct  gam- 
bling on  a  gigantic  scale,  and  the  assembling 
<rf  disreputable  crowds.  •  •  •  I  therefore. 
In  the  name  of  the  people,  insist  that  you 
shall  take  action  upon  this  subject,  and  rec- 
ommend tliat  you  make  it  unlawful  for  any 
association  wltliin  the  state  to  bold  such  meet- 
ings between  the  1st  day  of  November  and 


the  Ist  day  of  April;  that  no  race  meetings 
shall  be  held  within  the  state  except  by  asso- 
ciations duly  Incorporated  under  the  laws  ot 
this  state." 

Pursuant  to  this  Information  and  recom- 
mendation that  legislature  passed  the  follow- 
ing act: 

"An  act  regulating  horse  racing,  defining  the 
meaning  of  certain  terms,  prohibiting  horse 
racing  at  ceitain  seasons,  prescribing  a 
penalty  for  a  violation  of  the  provisions  of 
this  act,  prescribing  rules  of  procedure,  giv- 
ing civil  remedies,  authorizing  the  Institu- 
tion of  civil  suits,  and  declaring  an  emer- 
gency. 

"Section  1.  Be  it  enacted  by  the  general  an- 
sembly  of  the  state  of  Indiana  that  It  shall 
be  unlawful  for  any  person,  corporation,  com- 
pany, or  association  to  cause,  permit,  or  al- 
low any  horse,  mare,  filly,  gdding,  colt  or 
mule  to  race  on  any  track  or  coarse  wholly 
or  partly  within  this  state  at  any  time  be- 
tween the  fifteenth  day  of  November  and  the 
fifteenth  day  of  April  In  any  year  for  a  purse 
or  prize.  In  the  presence  of  fifty  persons  at 
more,  or  In  cases  where  advertisements  or 
notices  of  such  race  m  races  are  published  or 
given,  notifying  the  public  that  such  a  race 
will  take  place;  Any  person,  corporation, 
company,  or  association  aiding  or  abetthig  In 
such  race  by  taking  part  in  advertising  there- 
toe,  or  by  furnishing  any  animal  to  partici- 
pate In  such  race,  or  by  acting  as  driver  there- 
in, or  by  allowing  or  suffering  the  use  of  a 
track,  course,  or  other  place  owned,  managed 
or  controlled  by  liim  or  It,  or  by  aiding  In  any 
way  in  conducting  such  race,  shall  be  deemed 
gruilty  of  a  misdemeanor  and  fined  not  less 
than  one  hundred  dollars  nor  more  than  five 
hundred  dollars,  to  which  may  be  added  im- 
prisonment In  the  county  Jail  for  a  period  not 
exceeding  six  months. 

"Sec.  2.  It  shall  be  unlawful  for  any  per- 
son, corporation,  company  or  association  to 
hold  or  advertise  for  a  race  meeting  oftener 
than  three  times  in  any  year,  and  no  race 
meeting  shall  be  Iield  longer  than  fifteen  days. 
It  shall  be  unlawful  to  hold  any  race  meeting 
oftener  than  twice  in  any  period  of  sixty 
days,  and  it  shall  be  unlawful  to  hold  any 
race  meeting  until  after  the  full  period  of 
thirty  days  has  elapsed  after  meeting  has 
been  held.  Any  person  violating  the  provi- 
sions of  this  section,  or  aiding  or  abettng  In 
the  violation  thereof,  shall  be  fined  In  any 
sum  not  less  than  one  hundred  dollars,  nor 
more  tlian  five  hundred  dollars,  to  which  may 
be  added  imprisonment  in  the  county  Jail  fbr 
a  period  not  exceeding  sixty  daya 

"Sec.  3.  The  term  Vace'  as  herein  used  shall 
be  taken  to  mean  any  and  all  trials  of  speed 
of  animals  ot  the  horse  kind,  and  any  and  all 
matches  where  such  animals  are  suffered  to 
run,  gallop,  pace  or  trot  for  money  or  prizes, 
or  upon  public  exhibition,  on  any  track  or 
course.  The  term  'race  meeting'  as  used  in 
this  act  shall  be  taken  to  mean  and  include 
all  assemblies  of  persons  or  all  meetings  ot 
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persons  who  come  together,  or  are  notified  to 
come  together  for  the  purpose  of  wltneesing 
any  trial  of  speed,  whether  running,  galloping, 
pacing  or  trotting.  The  terms  track'  or 
'course'  shall  be  deemed  to  mean  and  Include 
all  places  prepared,  used,  kept  or  maintained 
for  the  purpose  of  conducting  races,  or  of  glr- 
Ing  pnUlc  exhibitions  of  trials  of  speed  or 
matches  between  animals  of  the  horse  tcind, 
wherein  prizes,  money  w  reward  Is  contested 
for  by  running,  galloping,  trotting  or  iHicing. 

"Sec.  4.  In  case  of  a  violation  of  any  of  the 
proTlsiona  hereof  by  any  person,  whether  he 
was  at  the  time  acting  with  the  sanction  of 
the  owner,  lessee  or  uinnager  of  such  track  or 
not.  It  shall  be  competent  for  any  citizen  of 
the  state  to  file  an  information,  In  the  name 
of  the  state,  on  his  relation,  in  the  circuit 
court  of  the  county  where  such  track  is  sit- 
uate, alleging  that  any  of  the  provisions  here- 
of, has  been  violated,  and  that  the  person  or 
persons  against  whom  such  information  is 
filed  threaten,  propose  or  give  out  that  he  a 
Biey  will  do  any  act  hereby  prohibited,  where- 
upon it  shall  be  the  duty  of  such  court,  or 
the  ludge  thereof  in  vacation,  to  Issue  a  tem- 
porary restraining  order  restraining  all  per- 
sons from  in  any  way  violating  or  assisting  in 
the  violation  of  this  act  As  soon  thereafter 
as  possible  the  court  or  Judge  shall  direct  no- 
tice to  be  given  to  all  defendants,  so  far  as 
they  can  be  reached  by  notice,  that  at  a  cer^ 
tain  time,  to  be  fixed  by  the  court  or  Judge, 
they  may  appear  and  show  cause.  If  any  they 
have,  why  such  order  shall  not  continue  imtU 
the  final  bearing.  Such  notioe  may  be  served 
upon  any  agent,  employ^  or  servant  of  the 
defendant  or  defendants,  and  shall  I>e  aa  ef- 
fective as  If  served  ui>on  the  defendant  or 
defendants  personally,  •  or  if  the  defendants 
are  not  residents  of  this  state  or  are  unknown 
or  cannot  be  found,  notioe  may  be  given  by 
publication  as  hereinafter  provided. 

"Sec.  5.  Ail  persons  who  appear  to  have 
any  Interest  in  such  race  track  property  upon 
the  records  of  the  county  may  be  defendants 
to  such  suit,  and  such  persons,  as  well  as 
all  others  concerned  (the  latter  of  whom  need 
not  be  mentioned  by  name)  may  be  notified 
of  the  pendency  of  such  proceedings  for  at 
least  two  weeks  by  publication  in  some  week- 
ly newspaper  of  the  county,  of  general  circu- 
lation therein.  At  the  expiration  of  such 
time  any  person  having  a  legal  Interest  in  the 
result  of  such  suit  may,  upon  petition,  be  ad- 
mitted as  an  additional  party  defendant  Any 
person  having  an  Interest  in  such  property, 
whether  made  a  party  or  not,  shall  be  bound 
by  the  Judgment 

"Sec  ft.  Changes  of  venue  may  be  grantea 
from  the  county  to  either  party  as  in  other 
cases,  and  the  relator  shall  not  be  liable  for 
any  costs.  The  suit  shall  be  prosecuted  ei- 
ther by  the  prosecuting  attorney,  at  the  re- 
(iuest  of  the  governor,  by  the  attorney  gener- 
al or  an  attorney  designated  by  the  governor. 

"Sec.  7.  An  emergency  is  declared  to  exist 
(or  the  Immediate  taking  effect  of  the  act. 


and  tt  to  therefore  declared  to 'be  in  effect 
from  and  after  its  passage." 

On  May  8,  1S95,  this  suit  was  begun  by 
the  appellant,  under  the  provisions  of  the 
above  statute,  by  filing  a  complaint  or  isr 
formation  against  the  appellees  in  the  lAke 
circuit  court  In  the  name  of  the  state  on  the 
relation  of  Julius  Duensing,  a  citizen  of  the 
state  of  Indiana,  which  was  duly  verified  in 
a  single  paragraph.  A  temporary  injunction 
was  granted  until  the  final  hearing.  On 
May  15, 1896,  on  the  motion  of  appellee  Roby, 
the  temporary  Injunction  was  dissolved.  Oo 
May  24.  1896,  being  the  twenty-ninth  Judicial 
day  of  the  April  term  of  said  circuit  court, 
the  appellant  filed  a  verified  amended  in- 
formation, in  two  paragraphs,  and  after- 
wards, at  the  same  term,  filed  a  supple- 
mental information,  on  leave  of  court,  which 
was  also  duly  verified.  Afterwards  the  de- 
fendants Edward  Roby,  Edward  A.  Shedd, 
Charles  B.  Shedd,  the  Roby  Fair  Association, 
the  Roby  Breeders'  Association,  John  OondcHi, 
Rodman  Wells,  and  John  Kelsey  appeared 
and  separately  demurred  to  the  Information, 
and  to  each  paragraph  thereof,  and  to  the 
supplemental  information,  for  want  of  sufll- 
clent  facta,  which  demurrer  the  court  sna- 
talned;  and,  the  plaintiff  refusing  to  further 
plead,  the  appellees  took  Judgment  upon  the 
demurrer,  that  the  plaintiff  take  nothing  by 
this  suit 

The  substance  of  the  first  paragraph  of  the 
amended  information  is  that  the  relator  in- 
forms the  court:  That  he  is  a  citizen  of  the 
state  of  Indiana,  prosecuting  this  action,  at 
the  reciuest  of  the  governor  of  the  state,  by 
the  attorney  general,  and  that  the  defendants 
Roby  and  the  Shedds  are  the  owners,  as  ai»- 
pears  of  record  in  the  recorder's  office  of  said 
county,  of  certain  real  estate  (describing  lt> 
situate  in  said  county.  "That  the  other  d»- 
fendante,  to  wit  James  A  Webb,  the  In- 
diana Racing  Association,  the  Roby  Breeders' 
Association,  the  Roby  Fair  Association,  and 
the  Hammond  Fair,  Association,  John  Con- 
don, Rodman  Wells,  John  Kelsey, Dwy- 

er,  whose  Christian  name  is  to  the  plaintiff 
unluown,  with  others,  whose  names  are  un- 
known to  the  relator,  have,  either  Jointly  or 
separately,  some  interest  in,  or  contracts  in 
relation  to,  said  real  estate,  as  to  its  use 
and  occupancy,  but  which  Interest  does  not 
appear  of  record  in  the  recorder's  office  of  the 
county,  or  elsewhere,  and  hence  plaintiff  Is 
unable  to  set  It  forth,  but  makes  tbem  de- 
fendants to  answer  as  to  their  Interest  That 
the  Indiana  Racing  Association,  the  Roby 
Breeder's  Association,  the  Roby  Fair  Asso- 
ciation, and  the  Hammond  Fair  Association 
are  not  nor  is  either  of  them,  incorporated 
under  the  laws  of  the  state  of  Indiana.  That 
said  association  defendante,  and  -each  of 
them,  are  partnerships,  or  some  other  form 
of  association,  of  the  particulars  or  character 
of  which  the  relator  is  not.  advised.  That 
said  defendants  other  than  Roby  and  Shedds 
are  each  and  ail  Interested,  as  partners  or 
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otherwise.  In  said  several  associations  or 
partnerships,  for  the  purpose  of  carrying  on 
racing  upon  the  premises  herein  described, 
and  are  organized  and  doing  business  under 
said  several  and  different  names  for  the  pur- 
pose of  evading  the  statutes  of  the  state  of 
Indiana  In  that  behalf  enacted,  as  herein- 
after more  fully  averred  and  set  forth.  That 
there  Is  situate  upon  the  real  estate  a  race 
track  or  course  prepared,  used,  kept,  and 
maintained  by  the  defendants  for  the  pur- 
pose of  conducting  races  and  holding  race 
meetings  to  give  public  exhibitions  of  trials 
of  speed  or  matches  between  animals  of  the 
horse  kind,  wherein  prizes,  money,  and  re- 
wards are  contested  for  by  running,  gallop- 
ing, trotting,  or  pacing  of  such  animals,  and 
for  the  purpose  of  assemblies  and  meetings 
who  come  together  for  the  purpose  of  wit- 
nessing such  trials  of  speed,  which  place, 
track,  and  course  are  commonly  known  and 
designated  as  the  'Roby  Race  Track.'  That 
on  April  15, 1896,  previous  notice  thereof  hav- 
ing been  given  by  publication  in  newspapers, 
a  certain  race  meeting  was  held,  to  continue, 
according  to  such  notice,  for  a  period  of  fif- 
teen days  from,  after,  and  including  said 
April  16th,  upon  said  grounds.  And  contin- 
uously from  said  15th  day  of  April,  for  a 
period  of  fifteen  days,  excluding  Sundays, 
«ald  race  meeting  was  held,  whereat  were 
given  races  upon  each  and  every  day  except 
Sundays,  up  to  and  including  the  2d  day  of 
May,  1895.  such  race  meeting  being  held  by 
the  defendants  other  than  the  defendants 
Roby  and  Shedd,  under  the  name  and  desig- 
nation of  'The  Roby  Fair  Association';  each 
of  said  defendants  other  than  Roby  and 
Shedd  participating,  together  with  other  per- 
sons to  the  pldintiff  unknown,  in  the  holding 
of  race  meetings,  and  the  defendants  Roby 
and  Shedd  having  full  knowledge  at  the  time 
such  race  meeting  was  being  held  and  such 
races  were  being  run  upon  the  real  estate 
hereinbefore  described,  of  which  they  were 
the  owners  as  aforesaid.  That  thereupon,  at 
and  prior  to  the  3d  day  of  May,  1895,  the 
defendants  other  than  Roby  and  Shedd  did, 
with  their  knowledge,  consent,  connivance, 
assistance,  and  co-operation,  and  with  that 
of  others,  cause  notices  to  be  published  that 
commencing  with  May  3, 1895,  and  thencefor- 
ward continuously  for  a  period  of  fifteen 
days,  the  Roby  Breeders'  Association  would 
hold  a  race  meeting,  and  would  upon  each 
day  for  a  period  of  fifteen  days  from,  after, 
and  including  said  3d  day  of  May,  but  ex- 
cluding Sundays,  give  races,  trials,  and  ex- 
hibitions of  speed,  and  matches,  wherein  ani- 
mals of  the  horse  kind  would  be  permitted  to 
run,  gallop,  pace,  and  trot  for  money  and 
other  prizes,  upon  public  exhibition;  and 
upon  said  May  3,  1895,  and  at  and  prior  to 
to  the  filing  of  the  original  information,  said 
defendants  other  than  Roby  and  Shedd  did, 
as  advertised,  begin  a  race  meeting,  before 
the  period  of  thirty  days  had  elapsed  from 
and  after  the  first  race  meeting  as  hereinbe- 


fore set  forth.  And  said  last-named  race 
meeting,  when  taken  in  connection  with  the 
first,  constitutes  a  holding  of  a  race  meeting 
oftener  than  twice  in  a  period  of  sixty  days, 
contrary  to  and  In  violation  of  the  statute  in 
such  cases  made  and  provided,  which  last- 
named  race  meeting  was  begun  and  con- 
tinued from  day  to  day  until  the  same  was 
enjoined  and  restrained  by  the  temporary  in- 
junction already  mentioned,  with  the  knowl- 
edge, consent,  acquiescence,  and  connivance 
of  the  defendant  Roby  and  the  defendants 
Shedd,  by  the  same  parties,  to  wit,  the  de- 
fendants herein,  and  others,  unknown  to  the 
plaintiff,  under  the  name  of  the  Roby  Breed- 
er's Association,  who,  under  the  name  of  the 
Roby  Fair  Association,  held  said  first-named 
race  meeting  as  hereinbefore  averred.  That 
the  above-named  defendants  other  than  Roby 
and  Shedd,  with  the  knowledge,  consent,  ac- 
quiescence, and  connivance  of  the  defendant 
Roby  and  the  defendants  Shedd,  with  other 
persons  concerned,  connected,  and  Interested 
with  them,  whose  names  are  unknown  to  the 
relator  and  to  the  plaintiff,  threaten,  propose, 
and  give  out  that  they  will  hold  such  race 
meetings  oftener  than  three  times  in  any  one 
year;  that  they  will  hold  such  race  meetings 
longer  than  fifteen  days  at  a  time;  that  they 
will  hold  and  cause  such  race  meetings  to"  be 
held,  but  under  different  names,  oftener  than 
twice  in  any  period  of  sixty  days;  that  they 
will  not  allow  thirty  days  to  elapse  after  any 
such  race  meeting  has  been  held  by  them 
until  they  will  hold  another  on  said  prem- 
ises; that,  as  soon  as  one  race  meeting  of 
fifteen  days  duration  has  been  held  by  them, 
they  will  hold  other  meetings,  and  continue 
such  meetings,  but  for  the  purpose  of  evad- 
ing the  law,  while  stemlng  to  comply  there- 
with, that  they  will  hold  such  race  meetings, 
while  In  their  Interest,  and  by  them,  or  by 
some  of  them,  under  different  names.  And 
that  the  owners  of  said  race-track  property 
concur  and  unite  with  the  other  defendants 
In  their  said  threats  and  propositions  to  con- 
tinue such  race  meetings  continuously.  That 
each  of  the  race  meetings  heretofore  held, 
and  that  are  proposed  to  be  held,  by  said 
defendants,  are  all  in  the  interest  of  the  own- 
ers of  said  real  estate  and  race-track  prop- 
erty, and  of  the  other  defendants  hereto,  en- 
gaged in  the  business  of  racing  and  holding 
race  meetings.  That  the  defendants  herein, 
and  the  parties  whose  names  are  unknown 
to  the  plaintiff,  are  members  of  the  said  sev- 
eral associations  herein  named,  and  that  said 
associations  are  in  truth  and  in  fact  one  and 
the  same  association,  maintained  and  con- 
trolled by  the  same  parties  and  for  the  same 
purposes:  That  since  the  filing  the  original 
complaint  herein  the  defendant  the  Ham- 
mond Fair  Association  has  been  organized 
for  the  purpose  of  advertising  and  holding 
race  meetings  upon  said  real  estate,  and 
therefore  It  Is  a  proper  party  defendant  here- 
in, and  plaintiff  asks  that  it  be  made  a  party 
defendant,  and  to  amend  the  complaint  in 
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tnat  respect.  That  the  defendant  Bdward  A. 
Shedd  was  not  originally  made  a  party  de- 
fendant hereto,  by  Inadvertence  and  over- 
sight, but  that  he  has  an  interest  in  the  sub- 
ject-matter of  this  action,  by  reason  of  his 
Interest  in  said  real  estate,  and  plaintifC 
therefore  asks  leave  to  make  him  a  party 
defendant."  Prayer  for  a  temporary  re- 
straining order,  and,  on  the  final  hearing,  for  a 
perpetual  injunction.  The  second  paragraph 
only  differs  from  the  first,  In  substance,  in 
that  It  alleges  that  said  defendants  Roby  and 
Shedd  had  leased  said  premises  (said  track 
and  course)  to  the  other  defendants,  and  such 
incidental  changes  as  that  cliange  would  re- 
quire. The  sapplemental  information  only 
differs  in  substance  from  the  first  paragraph 
In  that  it  states  dates  of  race  meetings  dif- 
ferently, and  makes  a  new  party  defendant, 
not  before  brought  In,— Louis  E.  Hohman. 
The  demurrers  to  these  several  pleadings 
present  substantially  the  same  question,  and 
have  been  so  treated,  in  the  main,  by  the 
coimsel. 

The  action  of  the  trial  court  in  sustaining 
the  demurrer  is  defended  by  appellees'  learned 
counsel  on  the  ground,  mainly,  that  the  stat- 
ute is  unconstitutionaL  Their  first  conten- 
tion, howevor.  Is  that  the  first  section  Is  void 
because  they  say  it  is  insensible.  It  is  assum- 
ed by  the  appellant's  counsel  that  it  was  in- 
tended to  prohibit  winter  racing  (that  is,  horse 
racing)  between  the  16th  day  of  November 
and  the  Ifith  day  of  April.  But  appellees' 
counsel  contend  that  It  does  not  mean  that  at 
all,  because  the  Inhibition  Is  "at  any  time  be- 
tween the  fifteenth  day  of  November  and  the 
fifteenth  day  of  April  in  any  year."  They 
contend  that  the  peilod  of  time  there  desig- 
nated must  be  that  intervening  between  April 
15th  and  November  l&th  In  the  same  year, 
thus  making  the  statute  prohibit  summer  rac- 
ing, tDstead  of  winter  racing.  This,  they  say, 
contradicts  that  part  of  the  clause  which 
makes  the  forbidden  period  begin  the  nect 
day  after  the  15th  day  of  November,  and  end 
with  the  day  before  the  15th  day  of  April, 
which  plainly  requires  the  time  prohibited  to 
run  forward,  and  not  backward.  But  it  is 
not  the  first  section  with  <i  violation  of  which 
the  appellees  were  charged  la  the  Information, 
nor  against  a  threatened  violation  of  which  the 
injunction  was  sought  by  the  appellant  It  will 
be  time  enough  to  construe  that  section  when 
the  question  arises.  It  is  for  an  alleged  viola- 
tion of  section  2  of  the  act  that  this  action  was 
brought,  such  action  being  authorized  by  sec- 
tions 4  and  6.  But  it  Is  contended  that  the 
second  section  is  unconstitutional,  becanse  not 
covered  by  the  title  of  the  act,  and  that  the 
whole  act  Is  in  violation  of  the  constitution  of 
the  state.  In  that  it  embraces  two  distinct  sub- 
jects of  legislation,  namely,  the  creation  of 
misdemeanors,  prescribing  punishment  there- 
for, and  creating  ewtain  civil  remedies,  au- 
thorizing the  institution  of  civil  suits,  and  pre- 
scribing rules  of  procedure  therein.  In  Rob- 
inson V.  Schenck,  1Q2  Ind.,  at  pag;e  319,  1  N. 


E3.,  at  page  608,  It  was  said:  "The  power  to 
declare  a  statute  void  on  the  ground  that  it  Is 
in  conflict  with  the  constitution  Is  peculiar  to 
the  American  courts,  and  the  doctrine  estab- 
lished by  our  cases  is  not  found  in  other  sys- 
tems of  jurisprudence.  The  early  cases  show 
that  the  courts  at  first  asserted  this  doctrine 
with  much  hesitation,  and  there  are  still  some 
writers  who  deny  the  existence  of  the  power, 
but  it  is  now  firmly  fixed  in  our  law  [citing 
authority]  •  •  •.  The  power  is  one  of  the 
highest  possessed  by  any  judicial  tribunal  in 
the  world,  and  is,  as  all  the  authorities  agree, 
to  be  exercised  with  the  utmost  care,  and  only 
in  the  clearest  cases.  If  there  is  a  doubt  In 
the  mhid  of  the  court  as  to  the  validity  of  the 
statute,  it  must  be  resolved  in  favor  of  the  leg- 
islature." There  are  many  good  reasons  In 
support  of  the  principles  thus  announced. 
Under  our  form  of  government,  there  never 
ought  to  have  been  any  doubt  of  the  right 
and  the  duty  of  courts,  in  a  proper  case,  to  de- 
clare a  statute  void  becanse  of  its  confilct  with 
the  constitution.  This  right  and  duty  do  not 
grow  out  of  the  condition  that  statutes  and 
acts  of  the  legislative  department,  within  its 
domain,  are  not  absolutely  binding  upon  the 
judiciary.  But  they  grow  out  of  the  fact  that 
the  constitution  is  the  supreme  law  of  the 
land.  Hence,  when  it  is  found  that  a  stat- 
ute contravenes  Its  mandates,  the  duty  to 
support  the  constitution,  emphasiaed  by  the 
solemn  sanctions  of  an  oath,  can  only  be  dis- 
charged by  overthrowing  the  statute.  On  the 
other  hand,  acts  of  the  legislature  come  to  us 
as  the  expression  of  the  will  of  the  sovereign 
people,  clothed  with  the  majesty  of  law,  im- 
pioslng  upon  the  judiciary  the  solemn  duty  of 
npholding  the  same,  unless  found  to  clearly 
conflict  with  the  constitution,  state  or  federal 
There  is  the  best  of  reasons  why  doubts  should 
be  solved  in  favcs'  of  the  validity  of  the  act  of 
the  legislature.  In  the  case  of  doubt  there 
might  be  a  mistake  In  declarhig  the  act  uncon- 
stitutional by  the  court.  To  declare  an  act  void 
t(x  unconstitutionality,  in  a  doubtful  case, 
through  a  mistake  of  a  court  of  last  resort, 
would  have  the  effect,  not  only  of  paralyzing 
one  of  the  co-ordinate  departments  of  the 
state  government,  but  it  would  be  an  usurpa- 
thm  of  power  by  the  court,— a  power  with- 
held from  it  by  the  people  in  the  constitution. 
The  dangerous  consequences  liable  to  result 
from  a  possible  mistake  In  declaring  an  act  of 
the  legislature  void  for  unconstltutionaUty  are 
sulficient,  alone,  to  Inspire  the  judiciary  with 
the  greatest  caution  in  that  respect,  and  fur^ 
lUsh  ample  justification  for  the  rule  that  no 
statute  will  be  declared  unconstitutional  un- 
less its  conflict  with  the  constitution  Is  beyond 
reasonable  doubt  Guided  by  these  salutary 
rules,  we  proceed  to  examine  the  ccmstitution- 
al  question. 

It  is  contended  that  the  second  section  is 
void  because  not  within  the  title  of  the  act 
As  we  have  seen,  the  title  of  the  act  Is  limit- 
ed to  regulating  horse  racing,  and  prohibiting 
the  same  at  certain  seasons  of  the  year.   The 
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contention  is  that  the  second  section  only  pro- 
hibits race  meetings  oftener  than  three  times 
in  any  year,  and  the  holding  of  race  meet- 
ings longer  than  IS  days,  or  oftener  than 
twice  in  any  period  of  60  days,  and  the  period 
between  snch  meetings  is  required  to  be  not 
less  than  30  days,  without  any  requirement 
that  the  race  meetings  thus  limited  and  re- 
stricted were  meetings  for  horse  racing.  It 
is  contended  that  as  the  term  "hoise"  is  not 
once  mentioned  In  the  section,  and  as  that 
part  of  section  3  which  undertakes  to  define 
the  terms  "race"  and  "race  meeting,"  as  used 
In  the  act,  also  falls  to  mention  the  term 
"horse,"  both  sections  may  Include  other 
kinds  of  races  or  trials  of  speed,  such  as  lacee 
between  cattle,  men,  reindeer,  dogs,  or  other 
beings  or  animals  that  can  run,  gallop,  pace, 
or  trot,  and  therefore  it  embraces  a  subject 
not  expressed  In  the  title.  It  is  true,  the 
title  is  so  framed  as  to  limit  the  act  to  racing 
of  horses,  and  it  is  true,  also,  that  sectloD  2 
does  not  use  the  term  "horse^"  or  "horse 
racing,"  and  it  Is  also  true  that  the  defining 
part  of  section  8,  as  to  the  meaning  of  the 
terms  "race"  and  "race  meeting,"  does  not 
use  the  term  "horse"  or  "horse  racing";  but 
the  concluding  clause  of  section  3  does  use  the 
language,  "giving  public  ezhibitlona  of  trials 
of  speed  or  matches  between  animals  of  the 
horse  kind  by  *  *  *  running,  galloping, 
trotting,  or  pacing."  This  gives  an  Indication 
of  the  particular  kind  of  racing  the  legislature 
had  in  mind  in  both  aectlona  In  construing 
an  act  the  court  ought  to  examine  the  blBtory 
of  the  times,  so  as  to  relieve  from  the  mis- 
chief and  accomplish  the  purpose  of  the  act. 
Mazw.  Int  St  pp.  133,  318,  333,  345;  Potter's 
Dwar.  St.  240,  247,  262;  Suth.  St.  Const.  H 
234,  235,  241,  246,  349,  354,  356.  In  Stout  v. 
Board,  107  Ind.,  at  page  347,  8  N.  E.,  at  page 
222,  It  was  said:  "The  legislative  intention, 
as  collected  from  an  examination  of  the  whole 
as  well  as  the  separate  parts  of  a  statute,  will 
prevail  over  the  literal  import  of  particular 
terms,  and  will  control  the  strict  letter,  where 
an  adherence  to  such  strict  letter  would  lead 
to  injustice,  to  absurdity,  or  contradictory 
provisions."  Investment  Co.  v.  Harris  (at 
this  term)  40  N.  B.  1072,  and  authorities  there 
cited.  In  view  of  the  current  historical  facta 
to  which  the  legislative  attention  was  called 
by  the  governor's  message,  and  in  view  of 
the  whole  act,  including  Its  title,  it  would  be 
difficnlt  to  say  that  the  terms  "race"  and 
"race  meeting,"  used  in  the  second  section, 
did  not  refer  to  and  mean  only  horse  races, 
and  meetings  for  having  and  carrying  (m 
horse  races.  Especially  is  this  true  in  view  of 
the  fact  that  the  public  morals  and  good  or- 
der of  society  were  never  threatened  by  cow 
races  or  cattle  races,  dog  races,  or  any  other 
kind  of  races  than  horse  races.  An  eminent 
author  states  the  rule  thus:  "The  practical 
imiuliy  is  usually  what  a  particular  provision, 
clause,  or  word  meam.  To  answer  it,  one 
must  proceed  as  he  would  with  any  other 
composition,— construe  it  with  reference  to  the 


leading  Idea  or  purpose  of  the  whole  instm- 
ment  The  whole  and  every  part  must  be  con- 
sidered. The  general  Intent  should  be  kept  in 
view,  in  determining  the  scope  and  meaning 
of  any  part.  This  survey  and  comparison  are 
necessary  to  ascertain  the  purpose  of  the  ad, 
and  to  make  all  the  parts  harmonious.  They 
are  to  be  brought  into  accord,  if  practicable, 
tmd  thus,  If  possible,  give  a  sensible  and  Intel- 
ligible effect  to  each,  in  furtherance  of  the 
general  design."  Suth.  St  Const  |  239.  The 
same  author  says:  "It  the  meaning  is  doubt- 
ful the  title,  if  expressive,  may  have  the 
effect  to  resolve  the  doubts  by  extension  of 
the  purview,  or  by  restraining  It"  Id.  S  210. 
"But  the  title  of  an  act  is  now  so  associated 
with  It  in  the  process  of  legislation  that 
when,  in  performing  its  constitutional  func- 
tions, it  affords  means  of  determining  the 
legislative  intent  in  cases  of  doubt,  its  help 
cannot  be  r^ected  for  bdng  extrinsic  and 
extraleglslatlve.  The  language  of  an  act 
should  be  construed- in  view  of  its  title  and  its 
lawful  purposes.  Broad  language  should  be 
confined  to  lawful  objects."  Id.  $  211.  To 
the  same  effect  Is  Garrlgns  t.  Board,  39  Ind. 
66.  Guided  by  these  rules,  we  would  be  Jus- 
tified in  holding  that  no  other  racing  than 
horse  racing,  and  no  other  race  meetings. 
w«fre  Intoided  to  be  embraced  in  the  act  than 
those  at  whldi  horses  were  to  run.  At  least 
there  must  be  a  reasonable  doubt  whether 
those  terms,  as  used  In  section  2,  did  not  have 
reference  solely  to  horse  races,  and  meetings 
for  the  purpose  of  carrying  on  horse  races  and 
horse  racing.  That  doubt  should  be  resdved 
In  favor  of  that  construction  that  would  bring 
the  section  within  Che  title,  and  thus  uphold 
its  constitutionality.  Where  the  constitution- 
ality of  a  statute,  or  any  of  its  provlstons,  is 
under  considei-atlon,  it  has  been  the  uniform 
rule  of  this  court  to  so  construe  and  inter- 
pret It,  If  possible,  as  to  sustain,  and  not  de- 
feat, the  law;  and  it  Is  not  enough  that  the 
constitutionality  of  the  legislation  may  seem 
to  be  doubtful,  for  in  such  case  the  ben^t  of 
the  doubt  must  be  given  in  favor  of  the  consti- 
tutionality of  the  legislation.  Warren  v.  Brit- 
ton,  84  Ind.  14;  CampbeU  t.  Dwlgglns,  83 
Ind.  478;  Hays  v.  Tippy,  91  Ind.  102.  But 
the  learned  counsel,  for  the  purpose  of  show- 
ing that  the  section  is  not  covered  by  tbe 
title,  invoke  the  aid  of  the  rule  of  strict 
construction.  They  contend  that  the  section 
is  highly  penal,  and  must  be  strictly  oon- 
Btrued,  and  in  support  thereof  quote  the  fol- 
lowing rule:  'Tenal  statutes  receive  a  strict 
Interpretation.  The  general  words  of  the 
penal  statutes  shall  be  restrained  for  the 
benefit  of  him  against  whom  the  penalty  is 
inflicted.     •    •    •    Potter's  Dwar.  St  736. 

*  *  *  The  law  of  England  does  not  allow 
of  constructive  offenses.  No  man  Incun  a 
penalty  unless  the  act  which  subjects  him  to  It 
is  Clearly  both  within  the  spirit  and  the  letter  of 
the  statute  imposing  such  penalty.    Id.  73T. 

•  •  •  By  another  restrictive  rule  of  con- 
struction, penal  statutes,  if  general  words  fol- 
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low  an  enumeration  of  parHcnlar  cases,  anch 
general  words  are  held  to  apply  only  to  oases  of 
the  same  kind  as  those  which  are  expressly 
mentioned.  Id.  787."  Wlthont  deciding  that 
these  rules  of  strict  construction  are  entirely 
and  fully  applicable  at  this  day  In  this  state. 
It  la  sofflclent  to  say  that  they  work  against 
appellees'  contention  as  to  the  construction 
of  section  2  of  the  act.  The  appellees  are  not 
asking  to  restrain  the  general  words  of  the 
section,  but  to  expand  and  extend  them.  It 
is  the  appellant  that  asks  to  restrict  the 
words  of  the  section  to  their  narrowest  pos- 
sible scope,  by  confining  them  to  horse  racing 
alone,  while  the  appellees  want,  under  the 
golse  of  strict  construction,  to  extend  their 
meaning  so  as  to  Include  all  kinds  of  racing, 
between  all  kinds  of  animals  and  all  kinds  of 
things,  in  order  to  reach  a  conclusion  that  the 
section  is  not  covered  by  the  title,  that  this 
court  may  declare  it  imconstitutional.  The 
doctrine  of  strict  construction  of  a  penal  stat- 
ute does  not  serve  appellees'  purpose,  or  aid 
them  in  tta^  contention. 

We  come  now  to  the  objection  that  the  act 
embraces  more  than  one  subject  of  legisla- 
tion, in  creating  and  defining  misdemeanors, 
and  prescribing  punishment  th«-efor,  and  au- 
thorizing the  clvU  remedies  and  the  institu- 
tion of  civil  suits,  and  prescribing  rules  of 
procedure  therein.  In  Warren  v.  Britten,  84 
Ind.,  at  page  23,  it  was  said:  "In  the  case 
at  bar  we  are  of  opinion  that  the  fees  and 
-salaries  of  county  treasurers,  the  officers  char- 
ged by  the  law  with  the  collection  of  taxes, 
are  matters  properly  connected  with  the  sub- 
ject of  'An  act  concerning  taxation' ;  ai^d  the 
idosing  sentence  of  section  251  of  the  act  (1881, 
p.  091)  fixing  the  fees  of  audi  officers  for  collec- 
tion of  delinquent  taxes,  is  a  constitutional 
and  valid  enactment"  The  fee  and  salary  law 
of  1879  contained  a  provision  In  relation  to  the 
publication  of  the  delinquent  list,  and  the  price 
thereof,  and  it  was  contended  that  the  latter 
provision  made  the  act  embrace  two  sub- 
jects, and  therefme  void.  It  was  said  by 
this  court,  of  that  statute,  that:  "The  act 
does  not  embrace  two  subjects.  It  makes 
provision  for  the  performance  of  certain  du- 
ties by  public  officers,  and  prescribes  the  com- 
pensation which  shall  be  paid  to  officers  or 
others  rendering  service  to  the  public  in  con- 
nection with  public  matters  and  official  du- 
ties. Whatever  Is  connected  with  official 
doty,  and  is  the  subject  of  compensation  from 
the  public  treasury.  Is  within  the  act,  and 
forms  part  of  one  general  subject  •  •  • 
No  provision  of  the  constitution  Is  invaded 
by  gathering  such  provisions  together  in  one 
general  act"  Bitters  v.  Board,  81  Ind.,  at 
page  127.  To  the  same  effect  are  Benson  v. 
Christian,  129  Ind.  535,  29  N.  B.  26;  FarreU 
V.  State,  45  Ind.  871;  Thcmassou  v.  State,  15 
Ind.  449;  Reams  v.  State,  23  Ind.  Ill;  Bank 
of  Indiana  v.  City  of  New  Albany,  11  Ind. 
139;  State  v.  Sullivan,  74  Ind.  121;  City  of 
Indianapolis  v.  Huegele,  115  Ind.  581,  18  N. 
.C.  172;  Hunter  v.  Turnpike  Co.,  56  Ind.  218; 


Walker  r.  Dnnbam,  IT  Ind.  483;  McCaslin 
V.  State,  44  Ind.  151.  The  title  of  an  act  was 
"An  act  providing  for  the  election  or  ap- 
pointment of  supervisors  of  highways  and 
prescribing  certain  of  their  duties,"  under 
which  there  was  a  provision  authorizing  the 
supervisor  to  bring  a  civil  suit  for  the  ob- 
struction of  a  highway,  to  recover  damages; 
and  it  was  held  not  to  embrace  two  subjects, 
and  that  such  provision  was  properly  placed 
under  the  title.  Railway  Go.  v.  Potts,  7  Ind. 
681.  To  the  exact  same  effect  is  Hines  v. 
Aydelotte,  29  Ind.  518.  Hlngle  v.  State,  24 
Ind.  28,  Is  a  case  upon  the  question  here  In- 
volved, and  Is  perhaps  more  frequently  referred 
to  In  the  subsequent  decisions  of  this  court  as 
furnishing  a  correct  standard,  than  any  other. 
It  was  there  said  by  Mr.  Justice  Frazer, 
whose  name  adds  weight  to  the  decision 
(speaking  for  the  court),  that:  "The  words 
*subject'  and  'matter'  are  often  used  as  syn- 
onymous. Indeed,  in  the  sense  in  which  they 
are  employed  in  the  constitution,  they  are  as 
nearly  so  as  it  Is  possible  for  two  English 
words  to  be,  and  both  are  used  simply  to 
avoid  repetition.  The  only  difference  between 
them  is  created  by  the  offices  which  they 
are,  respectively,  made  to  perform  In  the 
dause  in  question:  'Every  act  shall  embrace 
but  one  subject,  and  matters  properly  con- 
nected therewith,  which  subject  shall  be  ex- 
pressed hi  the  title.'  Now,  it  is  quite  evident 
that  the  word  'subject'  Is  here  used  to  in- 
dicate the  chief  tiling  about  which  legisla- 
tion is  had;  and  'matters',  the  things  which 
are  secondary,  subordinate,  or  incidentaL 
*  *  *  Is  the  Insertion  in  an  act  to  regulate 
the  liquor  traffic  of  a  section  conferring  upon 
particular  courts  Jurisdiction  of  cases  prose- 
cuted for  its  violation  within  any  of  the  mis- 
chiefs Intended?  Ibis  question  can  only  be 
answered  In  the  negative,  and  such  an  an- 
swer conclusively  disposes  of  this  constitu- 
tional objection.  We  happen  to  have  laws 
in  force,  by  the  (^>eration  of  which,  when  a 
new  offense  is  created,  some  one  of  our  courts 
can  take  Jurisdiction  of  It  •••  In  the 
absence  of  such  statutes,  the  creation  of  a 
new  offense  would  beget  a  necessity  for  con- 
ferring Jurisdiction  of  it  upon  some  court 
Can  there  be  a  doubt,  then,  that  the  two 
things  are  properly  connected  as  the  constitu- 
tion requires?  It  really  seems  that  to  state 
the  question  ought  to  be  sufficient"  That 
case,  and  its  reasoning,  are  closely  analogous 
to  the  case  before  us.  If  the  civil  remedy 
provided  in  the  statute  under  consideration 
extended  to  the  suppression  of  all  violations 
of  law  and  public  morals,  or  any  part  of 
them,  outside  of  the  things  made  unlawful  In 
the  main  part  of  the  act,  then  the  case  re- 
ferred to  would  have  no  bearing,  and  the 
act  would  embrace  two  independent  and  sepa- 
rate subjects  of  legislation.  But  the  dvll 
remedy  provided  lias  no  connection  with  any 
other  subject  of  legislation,  either  direct  or 
remote.  It  has  no  connection  with  any  other 
crime  or  misd^neanor  than  those  defined  in 
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the  act  Nor  can  It  be  used  to  suppresa  any 
oQier  violation  of  law  tban  those  tbat  fall 
within  the  provisions  of  the  act  It  Is  neces- 
sarily and  Inherently  connected  with  the 
main  part  of  the  act  making  horse  racing 
and  its  Incidents  anlawful  at  certain  times 
and  under  certain  circumstances.  Indeed,  the 
connection  between  the  two  things  Is  so  In- 
herent and  necessary  that  the  civil  remedy 
part  of  the  act  would  be  nugatory,  and  fall 
to  the  ground,  without  the  main  part  of  the 
act  It  was  designed  as  an  additional  and 
more  efficient  means  of  preventing  a  viola- 
tion of  the  main  part  of  the  act  It  was 
therefore  a  matter  properly  connected  with 
the  subject  of  the  act  within  the  meaning 
of  the  provision  of  the  constitution  quoted. 

It  Is  ftu-tber  contended  that  the  act  violates 
section  22  of  article  4  of  the  constitution, 
which  forbids  the  passage  of  local  or  special 
laws  upon  the  subject  of  "regulating  the 
practice  in  courts  of  Justice,"  among  other 
things.  Tliat  question  Is  decided  directly 
against  such  contention  In  Hingle  v.  State, 
supra,  and  cases  there  cited,  and  Board  t. 
Silvers,  22  Ind.  491;  Railroad  Ck>.  v.  Mordyke, 
27  Ind.  95.  It  Is  further  contended  that  the 
act  violates  section  14  of  article  1  of  the  state 
constitntion,  which  provides  that  "uo  person 
shall  be  put  in  Jeopardy  twice  for  the  same 
offense."  It  Is  Insisted  that  the  defendant 
may  be  punished  by  a  fine  on  a  criminal  pros- 
ecntion,  and  again  made  subject  to  an  in- 
junction, and  deprived  of  the  use  of  his  prop- 
erty, thus  punishing  him  twice  tor  the  same 
offense  or  act  But  the  civil  suit  authorized 
by  the  act  Is  not  a  criminal  prosecution,  and 
the  injunction  is  not  a  punishment  within 
the  meaning  of  the  section  of  the  constitu- 
tion cited.  State  v.  Vanldrk,  27  Ind.  121. 
But  It  is  further  contended  that  In  case  of 
the  violation  of  an  Injuncticxi  under  the  civil 
remedy  part  of  the  act  the  court  might  fine 
the  defendant  for  contempt  for  disobeying 
the  wder  of  Injunction,  and  that  would  make 
him  liable  to  double  punishment  The  state- 
ment of  the  proposition  furnishes  a  sufficient 
answer  thereto.  In  tbat  case  he  would  not 
be  punished  for  crime,  but  for  contempt  of 
court  State  v.  Schoonever,  135  Ind.  526,  35 
N.  E.  119;  State  V.  Stevens,  103  Ind.  65,  2 
N.  E.  214. 

It  is  also  objected  tbat  the  act  as  to  the 
cIvU  remedy  part  thereof,  violates  the  state 
and  federal  constitutions.  In  tbat  it  deprives 
the  owner  of  his  property  without  due  pro- 
cess of  law.  This  objection  is  founded  on  the 
fact  that  the  act  provides  that  the  injunction 
may  issue  without  any  provisions  for  a  bond. 
The  contention  is  that  so  long  as  the  In- 
junction remains  in  force  the  defendant  la 
deprived  of  the  use  of  his  property  without 
recourse  or  remedy,  though  the  injunction  is 
afterwards  dissolved  because  Improvidently 
or  wrongfully  issued.  The  same  objection 
might  be  urged  against  that  large  class  of 
mjunctions  where  no  temporary  restraining 
order  is  asked,  no  bond  given,  and  no  in- 


junction awarded  until  the  final  hearing, 
when  a  perpetual  injunction  is  granted  with- 
out bond,  but  which  Judgment  is  afterwards 
reversed  on  appeal.  In  that  case  the  sno- 
cessful  appellant  has  no  remedy.  But  it  Is 
a  serious  mistake  to  suppose  that  the  In- 
junction provided  for,  in  any  Just  or  legal 
sense,  deprives  the  defendant  of  the  use  of 
his  property.  The  fourth  section  authorizes 
the  judge.  In  vacation,  "to  issue  a  temporary 
restraining  order  restraining  alt  persons  from 
in  any  way  violating  or  assisting  in  the  viola- 
tion of  this  act"  And  the  section  furthei 
provides  for  the  notice  to  all  concerned  to 
appear  and  show  cause  If  any  they  have  why 
such  order  shall  not  continue  until  the  final 
hearing.  And  the  clear  Intent  of  the  act  Is 
that  on  the  final  bearing.  If  the  facts  set 
forth  In  the  information  are  established  by 
the  evidence,  the  temporary  injunction  shall 
be  made  perpetual.  Of  what  use  of  the 
property  does  the  injunction  deprive  the 
owner?  None  on  earth,  except  a  criminal 
use;  none  except  that  which  is  made  criminal 
by  the  other  part  of  the  statute.  The  pro- 
vision of  the  constitutions,  state  and  federal, 
securing  to  every  person,  for  Injury  done 
him  In  person  or  property,  due  process  of 
law,  were  never  designed  to  protect  him  in 
the  commission  of  crimes. or  misdemeanors. 
After  the  issue  of  the  injunction,  either  tem- 
porary or  final,  the  defendant  or  the  owner 
may  use  his  property  for  any  and  every  pur- 
pose, except  in  violation  of  the  criminal  part 
of  this  statute,  He  may  nse  It  even  for  the 
purpose  of  horse  racing  and  holding  race 
meetings  "for  the  purpose  of  conducting 
races',  or  giving  public  exhibitions  of  trials 
of  speed  or  matches  between  animals  of  the 
horse  kind  wherein  prizes,  money  or  reward 
is  contested  for  by  running,  galloping,  trot- 
ting or  pacing,"  provided  such  meetings  are 
not  held  oftener  than  three  times  in  any 
year,  "and  that  any  such  meeting  is  not  held 
longer  than  fifteen  days,  (x  oftener  than 
twice  In  any  period  of  sixty  days,"  and  that 
any  such  meeting  is  not  held  until  after  the 
full  period  of  thirty  days  has  elapsed  after 
such  meeting  has  been  held,  and  provided 
such  races  are  not  conducted  at  such  seasons 
of  the  year  as  fall  within  the  prohibition  of 
section  1  of  the  act  That  section  only  pro- 
blblts  such  races  during  certain  months  of 
the  year.  But  it  Is  Insisted  that  the  charge 
against  the  defendant  owner  may  be  false, 
and  that  while  he  la  waiting  trial  he  !■ 
suffering  unjustly.  If  he  is  falsely  charged 
in  the  Information  with  a  violation  of  the 
statute,  while  he  In  fact  Is  not  violating  it 
the  Injunction  will  not  Interrupt  him  in  pur- 
suing the  even  tenor  of  his  way.  Therefore 
the  injunction  provided  for  does  not  deprive 
the  owner  of  the  free  use  of  his  property  for 
any  lawful  purpose,  and  the  statute  does  not 
deprive  him  of  due  process  of  law. 

It  is  further  contended  that  the  civil  remedy 
provided  violates  the  constitution,  in  depriv- 
ing the  defeudiint  of  a  Jury  trial.    That  quea- 
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tion,  taowever,  is  not  presented  by  tbe  record, 
BO  jury  having  been  demanded  or  refused. 

It  is  furtlier  claimed  that  the  act  la  Told 
because  it  provides  for  an  unwarrantable 
Interference  with  the  management  of  private 
property  by  Its  owner.  "The  legislative  au- 
thority of  this  state  is  the  right  to  exercise 
supreme  and  sovereign  power,  subject  to  no 
restrictlcms  except  those  Imposed  by  our  own 
constitution,  by  the  federal  constitution,  and 
by  the  laws  and  treaties  made  under  it" 
Hedderlch  y.  State,  101  Ind.  664,  1  N.  B. 
47,  and  authorities  there  cited;  State  t.  Mc- 
Lellan  (Ind.  Sup.)  37  N.  B.  799,  and  authori- 
ties there  cited.  Tbe  right  of  the  state  to 
interfere  with  the  use  of  private  property 
by  its  owner  bdongs  to  tbe  police  power  of 
the  state.  It  was  said  by  this  court  In 
Ghamper  T.  City  of  Greencastle  (Ind.  Sup.) 
86  N.  B.  14,  that:  "The  'police  power  of  the 
state,'  80  far,  has  not  received  a  full  and 
complete  definition.  It  may  be  said,  how- 
ever, to  be  the  right  of  the  state  or  state 
functionary  to  prescribe  regulations  for  the 
good  order,  peace,  health,  protection,  c<Mn- 
fort,  convenience,  and  morals  of  the  com- 
munity, which  do  not  encroach  on  a  lilte 
power  rested  In  congress  by  the  federal  con- 
ttitntlon,  or  which  do  not  violate  any  of  tbe 
provMons  of  tbe  organic  law.  Of  this  power, 
It  may  be  said  that  It  is  known  where  and 
when  It  begins,  but  not  wben  and  where  It 
terminates.  But  this  power,  whatever  may 
be  its  limits,  resides  in  the  state,  in  its 
sovereign  capacity."  We  think  the  act  was 
a  legitimate  exercise  of  the  police  power  of 
tbe  state.  Fry  v.  State,  63  Ind.  562;  Shuman 
V.  City  of  Pt  Wayne,  127  Ind.  109,  26  N.  B. 
560;  Jamleson  v.  Oil  Co.,  128  Ind.  555,  28 
N.  B.  76;  Baumgartner  r.  Hasty,  100  Ind. 
675;  Powdl  V.  Pennsylvania,  127  U.  S.  685, 
8  Sup.  Ct  992,  1257;  Town  of  Lake  View  v. 
Rose  Hill  Cemetery  Co.,  70  III.  192;  Tied.  Lim. 
Pol.  Power,  203;  New  Orleans  v.  Manu- 
facturing Co.,  115  U.  a  650,  6  Sup.  Ct  252; 
Mugler  V.  Kansas.  123  TT.  S.  623,  8  Sup.  Ct 
273;  Kldd  v.  Pearson.  128  U.  S.  1,  9  Sup. 
Ct  6;  Ellenbecker  v.  Plymouth  Co.,  184  U. 
a  81,  10  Sup.  Ct.  424. 

It  Is  also  urged  that  the  act  Is  unconstitu- 
tional because  It  provides  In  the  fifth  section 
that  "any  person  having  an  interest  In  such 
property,  whether  made  a  party  or  not,  sball 
be  bound  by  the  Judgment"  It  Is  sufficient 
to  say  that  no  such  party  is  now  before  this 
court  raising  such  question,  tbe  only  question 
presented  being  raised  by  the  appellees,  who 
were  made  parties  to  tbe  information  to 
which  they  successfully  demurred.  It  will 
be  time  enough  to  decide  that  question  when 
It  Is  presented. 

Anothw  objection  urged  to  the  validity  of 
tbe  act  Is  that  It  prohibits  race  meetings 
oftener  than   three  times  in   any   year,  or 


oftener  than  twice  In  any  period  of  60  days, 
and  with  leas  than  a  period  of  30  days  be- 
tween meetings  throughout  the  entire  state; 
that  is,  that  if  such  a  meeting  should  be  held 
at  the  Roby  race  track  at  a  stated  period, 
and  another  should  be  held  at  EvansvlUe 
in  less  than  30  days  therefrom,  tbose  holding 
the  latter  would  violate  the  statute.  No 
such  question  Is  presented  by  the  record  be- 
fore us,  but  all  the  races  and  race  meetings 
complained  of  were  held,  proposed,  and 
threatened  to  be  held,  at  the  Roby  race  track. 
In  Lake  county,  Ind.  We  will  not  go  outside 
of  the  record  to  decide  that  question. 

It  is  further  contended  that  the  Informa- 
tion is  not  good  because  a  pn^er  construc- 
tion of  section  2,  as  appellees'  counsel  say, 
shows  that  It  applies  to  persons  and  corpora- 
tions, and  prohibits  any  one  of  them  from 
holding  a  meeting  for  a  longer  period  than 
15  days,  or  oftener  than  prohibited,  but 
another  individual  or  corporation  may  hold 
a  meeting  succeeding  a  previous  meeting  held 
by  .some  other  person  or  corporation,  on  the 
same  track,  without  the  Intervention  of  30 
days,  and  not  be  amenable  to  the  statute. 
The  first  clause  of  the  section,  ending  witb 
the  period,  is  so  framed  as  to  make  this  con- 
struction very  plausible,  though  it  would 
tend  to  defeat  the  whole  scope  and  object  of 
the  act,  as  gathered  from  the  current  history 
of  tbe  times,  the  evils  that  gave  rise  to  tbe 
enactment,  the  evident  purpose  and  Intent 
of  the  legislature,  as  evinced  In  the  language 
employed  throughout  the  whole  act  and  in 
its  several  parts.  But  the  language  of  tbe 
second  clause,  following  the  period,  makes 
It  plain  enough  that  the  construction  con- 
tended for  is  not  the  correct  one.  It  reads: 
"It  shall  be  unlawful  to  bold  any  race  meet- 
ing oftener  than  twice  In  any  period  of 
sixty  days  and  It  shall  be  unlawfcl  to  hold 
any  race  meeting  until  after  the  full  period 
of  thirty  days  has  elapsed  after  meeting  has 
been  held."  This  language  was  broad 
enough  to  embrace  all  persons,  corporations, 
companies,  and  associations,  and  prohibits 
bedding  the  meetings  within  tbe  Inhibited 
time,  whether  held  by  the  same  persons,  cor- 
porations, associations,  companies,  or  differ- 
ent onea  Moreover,  this  construction  makes 
the  act  an  harmonious  whole  and  consistent 
with  itself,  while  the  other  one  makes  the  act 
Inc(«8lstent  with  itself,  and  Incongruous. 
The  former  Is  the  construction  which  the  law 
requires  us  to  place  upon  the  section.  Sutb. 
St  Const  a  339-341. 

It  follows  from  what  we  have  said  that  tbe 
circuit  court  erred  in  sustaining  the  demurrers 
to  tbe  information,  and  to  each  paragraph 
thereof.  The  Judgment  Is  reversed,  the  causa 
remanded,  with  instructions  to  overrule  mid 
demurrers,  and  for  further  proceedings  not  liw 
consistent  with  this  opinion. 
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COMMISSIONERS  OF  HIGHWAYS  OF 

TOWN  OF  ASHMORE  v.  GREEN,  i 
(Supreme  Court  ot  Illinois.     June  13,  1896.) 
Injunction— Tbbbpass— Rem  BDT  at  Law. 
Injunction  will  not  lie  to  preTent  a  tres- 
pass on  land,  where  the  trespasser  is  not  in- 
solyent,  since  the  remedy  at  law  is  adequate. 

Error  to  circuit  court,  Coles  county;  F'raii- 
cls  M.  Wright,  Circuit  Judge. 

BUI  for  injunction  by  Nelson  R.  Green 
against  tlie  commisBioners  of  highways  of 
the  town  of  Ashmore.  Complainant  obtained 
a  decree.  Defendants  bring  error.  Re- 
versed. 

This  was  a  bill  in  equity,  bronght  by  Nel- 
son R.  Green  against  the  commissioners  of 
highways  of  the  town  of  Ashmore  to  enjoin 
them  from  tearing  down  a  certain  fence  be- 
longing to  complainant,  and  from  entering 
upon  his  lands.  It  is  alleged  in  the  bill: 
That  Nelson  R.  Green  is  the  owner  of  tbe 
following  deecribed  real  estate,  situated  In 
Colee  county,  IlL:  "The  southeast  quarter  of 
tbe  southwest  quarter  of  section  2,  town  12 
N.,  R.  10  B.  3d  P.  M."  That  B.  F.  Cutler  is 
the  owner  of  the  tract  immediately  north  of 
said  tract.  That  tbe  commissioners  of  high- 
ways purchased  from  Cutler  the  right  of  way 
for  a  highway  across  the  south  end  of  his 
land,  but  had  not  obtained  right  to  enter  on 
the  land  of  complainant.  That  in  opening 
up  said  highway  at  that  time  they  invaded 
the  premises  of  complainant,  and  opened  up 
the  highway  in  part  on  his  land.  That  com- 
plainant's land  was  leased  for  farming  pur- 
poses, and  to  protect  the  crops  thereon  he 
caused  to  be  erected  on  bis  line  on  tbe  west 
half  of  his  40-acre  tract  a  post  and  wire 
fence.  That  afterwards  the  commissioners 
tore  the  fence  up,  and  destroyed  the  same. 
That  recently  complainant  attempted  to  re- 
build said  fence  on  the  same  line,  and  the 
defendants  tore  up  tbe  same.  Complainant 
avffl-B  upon  information  and  belief  that  said 
defendants  will  tear  up  and  destroy  all  fences 
he  may  erect  on  the  said  line,  which  is  prop- 
erly tbe  south  line  of  said  highway.  It  Is 
also  alleged  that  In  opening  tbe  highway  de- 
fendants destroyed  30  of  complainant's  trees, 
ot  tbe  value  of  $30;  that  complainant  has 
never  been  ofCered,  nor  has  he  received,  any 
compensation  for  tbe  lands  attempted  to  be 
taken;  that  a  multiplicity  of  suits  will  arise 
unless  defendants  are  restrained.  The  bill 
prays  for  an  injunction,  and  that  defendants 
may  be  restrained  from  tearing  down  and 
removing  bis  fences,  and  for  damages,  etc. 

Answer  admits  that  B.  F.  Cutler  and  com- 
plainant are  owners  of  adjoining  land  in  the 
E.  ^  of  the  S.  W.  \i  of  said  section  2;  Cut- 
ler's land  lying  north  of  the  land  of  com- 
plainant. Defendants  admit  that  said  Cut- 
ler  released  to  them  tbe  right  of  way  across 
his  land,  Immediately  north  of  complainant's 

1-  Reported  by  Louis  Boisot,  Jr.,  Esq.,  of  the 
Chicago  bar. 


land,  and  that  they  caused  said  highway  to 
be  opened  and  worked  and  ready  for  the  use 
of  tbe  traveling  public.  Defendants  deny 
that  they  invaded  complainant's  premises,  or 
opened  said  highway  on  any  part  of  bis  land; 
they  deny  that  they  caused  the  south  line  of 
said  highway  at  any  place  to  be  located  on 
bis  land,  and  they  deny  that  they  caused  to 
be  destroyed  any  of  bis  trees.  Defendants 
aver  that  they  caused  a  survey  to  be  made; 
that  the  center  line  of  said  survey  was  tbe 
center  line  of  said  highway,  said  highway  be- 
ing laid  out  20  feet  in  width  on  each  side  of 
said  center  line;  that  tbe  center  line  of  said 
highway  was  20  feet  nmth  of  an  old  fence 
between  tbe  lands  of  complainant  and  said 
Cutler,  which  was  then  standing,  and  had 
for  many  years  previous,  being  all  that  time 
used  and  acknowledged  by  complainant  and 
said  Cutler  as  a  division  fence  and  a  partition 
line  between  them.  It  1>  also  set  up  that  aft- 
er the  highway  was  opened  and  used  by  tbe 
public,  the  complainant,  pretending  that  the 
old  fence  did  not  stand  on  the  line,  erected 
his  fences  in  the  highway;  that  defendants, 
in  tbe  performance  of  their  o£Scial  duties, 
caused  tbe  fence  to  be  removed,  and,  when 
the  complainant  began  to  rebuild,  they  again 
caused  it  to  be  removed.  Defendants  aver 
that  tbe  complainant  has  a  complete  and  ade- 
quate remedy  at  law. 

F.  K.  Dunn  and  J.  H.  Marshall,  for  plain- 
tiffs  In  error.  Wiley  &  Neal,  for  defendant 
in  error. 

CRAIG,  J.  There  is  no  sabstantlal  con- 
troversy in  this  case  in  regard  to  the  facts. 
Complainant  owned  tbe  8.  ^  of  E.  ^,  S.  W. 
%,  section  2,  town  12  N.,  range  10  E.  third 
P.  M.,  and  B.  P.  Cutler  owned  the  N.  %  of 
the  80-acre  tract.  The  commtiisioners  of  high- 
ways purchased  of  Cutler  40  feet  oft  the  south 
Bide  of  his  40-acre  tract  for  a  highway,  and 
a  highway  was  laid  out  on  tbe  land  pur- 
chased. The  surveyor  employed  to  survey 
the  road  made  a  report  In  writing  to  the  com- 
missioners, showing  that  he  commenced  the 
survey  for  the  line  of  tbe  road  20  feet  north 
of  the  N.W.  corner  of  8.  W.%of  8.E.%of  sec- 
tion 3,  thence  running  east,  etc.;  and  the  order 
of  the  commissioners  laying  out  the  road  con- 
form to  the  survey,  and  in  express  terms  de- 
clare the  line  of  the  survey  to  be  the  center 
of  the  road.  But,  while  tbe  road  was  located 
in  the  40-acre  tract  of  land  purchased  of  Cut- 
ler, it  appears  from  the  evidence,  when  the 
commissioners  opened  the  road  they  passed 
over  the  line,  And  opened  it  on  the  land  ot 
complainant  After  the  road  was  opened, 
Dickinson,  a  county  surveyor,  was  employed 
to  establish  the  line  between  the  two  40-acre 
tracts  surveyed,  and  establish  the  line;  and 
from  this  stuvey,  which  is  not  disputed  by 
any  one,  it  appears  that  the  highway  was 
opened  and  worked  south  of  the  line.  It  also 
appears  from  the  evidence  of  the  surveyor 
that  the  fence  erected  by  complainant,  which 
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was  torn  down  by  the  commissioners,  was  on 
complainant's  land,  south  of  the  line  between 
the  two  40-acre  tracts.  It  also  appears  from 
the  evidence  that  several  years  before  the 
highway  was  laid  out  an  old  fence  had  been 
built  between  the  two  40-acre  tracts.  Tliia 
foice  was  not,  however,  on  the  line,  but  It 
stood  over  on  complainant's  land. 

Where  adjoining  landowners  agree  upon  a 
boundary  line,  and  enter  into  possession  and 
improve  their  lands  according  to  the  line  thus 
agreed  upon,  they  will  be  concluded  from 
afterwards  claiming  that  the  line  agreed  up- 
on is  not  the  true  one.  McNamara  v.  Seaton, 
82  ni.  600.  But  that  rule  has  no  applicatlan 
here,  as  the  evidence  fails  to  show  that  the 
two  landowners  ever  agreed  upon  the  old 
fence  as  the  true  line  between  the  two  tracts 
of  land. 

But  it  is  contended  in  the  argument  of  the 
attorneys  for  plaintiffs  in  errra'  that  a  court  of 
equity  will  not  Interfere  by  injunction  to  pre-' 
vent  a  mere  trespass,  and  up<Hi  this  ground 
the  decree  enjoining  the  threatened  trespass 
was  erroneous.  We  think  it  plain  from  the 
evidence  that  the  fence  erected  by  the  com- 
plainant was  on  his  own  land,  and  that  the 
commissioners  of  highways  were  trespassers 
in  tearing  down  and  removing  the  fence. 
But,  as  a  general  rule,  courts  of  equity  will 
not  interfere  to  restrain  trespassers,  bat  leave 
the  injured  party  to  bis  remedy  at  law.  There 
are,  however,  two  exceptions  to  this  general 
rule:  First,  where  it  is  necessary  to  prevent 
irreparable  injury;  second,  to  prevent  a  mul- 
tiplicity of  suits.  The  Jurisdiction  of  a  court 
of  equity  to  restrain  a  trespass  arose  in 
Owens  V.  Crossett,  105  111.  357,  and  in  dispos- 
ing of  the  question  It  is  said:  "It  is  first 
urged  in  affirmance  of  the  decree  diamissing 
the  bill  that  it  will  not  lie  to  enjoin  a  tres- 
IMiss.  Such  Is  undoubtedly  the  rule  where 
It  is  a  simple  trespass  to  property,  and  it  Is 
but  a  single  act,  and  the  person  committing 
or  threatening  the  trespass  is  liable  to  re- 
spond in  damages;  but  where  be  is  insolvent, 
and  repeated  trespasses  of  a  grave  character 
are  threatened  to  be  repeated,  equity  will  in- 
terfere to  prevent  the  wrong  by  restraining 
the  threatened  trespass."  In  Thornton  v. 
Roll,  118  lU.  350.  8  N.  B.  145.  it  was  held: 
"Where  one  party  threatens  to  go  upon  the 
land  of  another  and  remove  earth  therefrom 
to  make  an  embankment  for  a  public  road, 
in  the  absence  of  any  allegation  in  the  bill 
showing  the  insolvency  of  such  party,  or 
that  Irreparable  Injury  will  follow,  no  Injunc- 
tion will  follow  to  prevent  the  threatened  tres- 
pass." In  Poyer  v.  Village  of  Desplalnes, 
128  lU.  Ill,  13  N.  E.  819,  it  was  held:  "Be- 
fore a  court  of  equity  will  Interfere  to  pre- 
vent a  trespass  or  an  alleged  persecution  un- 
der an  ordinance  upon  the  groimd  of  irrep- 
arable injury,  facts  and  drcumstances  must 
be  alleged  from  which  It  may  be  seen  that 
'  irreparable  mischief  will  be  the  result  of  the 
act  complained  of,  and  the  law  can  afford 
the  party  no  adequate  remedy.    A  general  al- 


legation to  that  effect  will  not  suftoe.  To  en- 
title a  party  to  maintain  a  bUl  of  peace,  or 
bill  to  prevent  a  multiplicity  of  suits  at  law, 
there  must  be  a  right  demand  affecting  many 
persons.  If  the  right  is  disputed  between 
two  persons  only,  not  for  themselves  and  all 
others  in  interest,  but  for  themselves  alone, 
the  bill  will  not  lie,  unless  the  complainant's 
right  has  been  established  at  law."  In  Chi- 
cago Public  Stock  Bzchange  v.  McClaughry 
(111.  Sup.)  36  N.  E.  88,  it  was  again  held:  "A 
court  of  equity  will  not  enjoin  the  commis- 
sion of  a  threatened  trespass  wliere  the  in- 
Jury  is  Busc^tible  of  computation,  and  the 
trespasser  is  not  shown  to  be  unable  to  re- 
spond in  damages." 

If  those  decisions  lay  down  the  correct  rule 
on  the  subject  (and  upon  examination  it  will 
be  found  that  they  are  well  sustained  by 
text  writers  and  the  decisions  of  the  best 
courts  of  last  resort),  it  Is  manifest  the  bill 
In  this  case  cannot  be  sustained.  The  bill 
contains  no  allegation  that  the  defendants 
are  insolvent,  nor  is  there  any  proof  of  in- 
solvency found  in  the  record.  Under  such 
drcumstances,  complainant  has  a  complete 
remedy  at  law  to  recover  any  and  all  dam- 
ages sustained  by  the  tortious  acts  of  the  de- 
fendants. But  It  is  alleged  in  the  bill  that 
a  multiplicity  of  suits  will  arise,  unless  de- 
fendants are  restrained.  No  suits  will  arise 
except  between  the  complainant  on  the  one 
hand  and  the  commissioners  of  highways  on 
the  other  hand,  and  the  rule  as  stated  in  2 
Story,  Eq.  Jur.  {  857,  and  approved  in  Poyer 
V.  Village  of  Desplalnes,  supra.  Is,  if  the  right 
be  disputed  by  two  persons  only,  not  for 
themselves  and  all  others  In  Interest,  but  for 
tbemselves  alone,  the  bill  will  be  dismissed. 
In  Chicago  Public  Stock  Exchange  Case,  su- 
pra, in  discussing  this  subject,  it  is  said:  "To 
warrant  Interference  upon  the  ground  of  mul- 
tiplicity of  suits,  there  must  be  different  per- 
sons assailing  the  same  right,  and  not  a 
mere  rq)etltion  of  the  same  trespass  by  the 
same  parson,  'the  case  being  susceptible  of 
compensation  in  damages.'  1  High,  InJ.  700." 
Under  the  law  as  declared  in  this  case,  as 
well  as  the  Poyer  Case,  supra,  a  sufficient 
case  was  not  made  by  the  bill  or  the  evidence 
to  authorize  a  court  of  equity  to  Interfere. 
The  decree  of  the  drcnlt  court  will  be  re- 
versed, and  the  cause  will  be  remanded,  with 
directions  to  dismiss  the  bill.  Reversed  and 
remanded. 


(ISe  lU.  618) 

HILDRBTH  et  al.  v.  HANCOCK.* 

(Supreme  Court  of  lUinolB.     June  13,  1895.) 

Abbadlt  akd  Battert  —  Action  ros  Damaois— 

Instrcctions. 

1.  In  an  action  agamst  several  defendants 

for  assault  and  battery,  it  is  proper  to  charge 

that  if  one  defendant  committed   the   assamt 

charged  in  the  declaration,  and  the  other  defend- 


1  Reported  by  Louis  Boisot,  Jr.,  Esq.,  of  th< 
Chicago  bar. 
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ants  aided,  advised,  abetted,  or  enconraged  aach 
Bssanlt.  the  Jury  should  not  only  find  the  one 
makiuK  the  assault  guilty,  but  alao  those  ao  aid- 
ing and  abetting. 

2.  InstmctJons  to  the  effect  that  if  one  of 
the  defenduits,  a  minor,  assaulted  plaintiff  as 
charged  in  the  declaration,  then  the  mere  fact 
of  minority  will  not  excuse  him  from  liability 
for  damages,  and  tha<  if  two  of  the  defendants 
struck  and  beat  the  plaintiff  as  alleged  in  the 
declaration,  without  any  sniiicient  proTocation 
therefor,  and  the  plaintiff  was  injured  thereby, 
the  jury  should  find  the  issue  for  the  plaintiff  as 
to  such  defendants,  are  not  misleading,  and  do 
not  attempt  to  sum  up  the  fact*. 

Appeal  from  appellate  court,  IMrd  district 
Action  at  trespaaa  by  David  Hancock 
against  William  H.  Hildretta,  John  Hildreth, 
and  A.  K.  Hildreth.  Plaintiff  obtained  judg- 
ment, TThicb  was  affinned  by  tbe  appellate 
court.    Defendants  appeaL    Affirmed. 

Palmer,  Shutt,  Drennan  &  Lester,  and  la'w- 
rence  &  Lawrence,  for  appellants.  Salmans 
A  Draper,  for  appdlee; 

WILKIN,  X  Appellee  obtained  a  Judgment 
against  appellants.  Jointly,  for  $1,800,  in  the 
circuit  court  of  Vermilion  county,  in  an  action 
of  tieqiBss,  for  an  assault  and  battery.  On 
appeal,  tbe  appellate  court  affirmed  tbe  Judg- 
ment    55  IlL  App.  672. 

It  seems  that  the  only  grounds  of  reversal 
considered  by  the  appellate  court  were  that 
tbe  verdict  was  net  supported  by  the  evi- 
dence, and  the  damages  were  excessive.  The 
same  arguments  filed  there  are  subnUtted 
here,  and  also  an  original  reply  brief  on  be- 
half of  appellants.  In  the  appelate  court  ar- 
gument it  is  suggested,  rather  than  insisted  up- 
on, that  the  trial  cotirt  erred  in  admitting  and 
excluding  evidence.  We  do  not  deem  it  neces- 
sary to  say  more  on  this  point  than  that  we 
find  no  prejudicial  error  In  that  regard. 

It  is  also  contended  that  the  fourth,  fifth, 
seventh,  and  eighth  instructions  given  on  be- 
half of  tbe  plaintiff  do  not  correctly  state  the 
law  of  the  case.  The  seventh  and  eighth  are 
to  the  effect  that  if  one  of  the  defendants 
omtmitted  tbe  assault  upon  plaintiff  as  char- 
ged In  tbe  declaration,  and  the  others,  or 
either  of  them,  aided,  advised,  abetted,  or 
encouraged  such  assault  the  jury  should  not 
only  find  the  one  making  the  assault  guilty, 
but  also  those  so  aiding,  abetting,  etc.  It  is 
not  denied  that  they  correctiy  announce  the 
law,  but  It  is  insisted  there  is  no  evidence  in 
the  record  against  William  HUdreth  upon 
which  to  base  them.  With  this  position  we 
do  not  agree.  Whether  the  evidence  justified 
the  verdict  of  guilty  against  all  the  defend- 
ants jointiy  Is  not  an  open  question  In  this 
court  and  has  not  been  considered,  but  we  do 
not  think  it  can  be  seriously  contended  tbat 
there  is  no  evidence  tending  to  connect  all 
tbe  parties  with  tbe  assault  which  one  of 
them  admittedly  committed,  the  only  conten- 
tion as  to  him  being  tiiat  he  did  so  in  self- 
defense.  The  criticism  made  upon  the  fourth 
and  fifth  is  that  they  unfairly  stun  up  facts 
favorably  to  plaintiff,  and  ignore  those  relied 


upon  as  Justifying  the  assault  Tbe  fourth 
simply  tells  the  jury  that  a  minor  is  liable  in 
damages  for  torts  committed  by  him,  and  that 
if  A.  K.  Hildreth,  a  minw,  cranmltted  an  as- 
sault upon  tbe  plaintiff  "as  charged  In  the 
declaration,  then  the  mere  fact  tbat  he  is  a 
minor  will  not  excuse  bim  from  liability  for 
damages  for  such  assault"  etc;  the  fifth, 
tbat  If  two  of  the  defendants  struck  and  beat 
the  plaintiff  as  alleged  in  the  declaration, 
without  any  sufiicient  provocation  therefor, 
and  the  plalntlfl  was  Injured  thereby,  they 
Bbould  find  tbe  Issue  for  tbe  plaintiff  as  to 
such  def^idants.  We  are  unable  to  see 
whorein  eltber  attempt  to  sum  up  the  facts 
is  misleading.  Tbe  Instractions  given  in  tbe 
case  considered  as  a  wtiole  were  fair  to  tbe 
defendants,  and  even  more  favorable  to  them 
than  the  law  would  justify. 

There  are  no  errors  of  law  in  the  record, 
and  the  judgmoit  of  the  appellate  court  must 
be  affirmed.    Affirmed. 


066  111.  530) 

NEWMAN  et  al.  T.  COMMERCIAL  NAT. 

BANK  OF  PEORIA  et  al.i 
(Supreme  Court  of  Ulinois.    June  13,  1885.) 

EqUITT  JUBISDICTION  — OaRKISHMENT— InTEB- 
PLEADEH. 

A  creditor  sned  in  attachment  and  gar- 
nished a  fund  in  the  iiands  of  a  trustee.  While 
tliis  suit  was  pending,  a  tiiird  person  filed  a  bill 
in  another  court  to  compel  the  trustee  to  turn 
snch  fund  over  to  him,  and  the  trustee  thereup- 
on filed  a  cross  bill  of  interpleader.  JBdd,  that 
the  court  had  no  jnrisdiction,  either  of  the  bill 
or  the  cross  bill,  the  remedy  at  law  in  the  gar- 
nishment proceedings  I>eing  adequate,  and  the 
court  of  law  having  first  acquired  jurisdiction. 
55  111.  App.  534,  affirmed. 

Appeal  from  ap];>ellate  court,  Third  district 

Bill  by  Benjamin  S.  Newman  and  others 
against  the  Commercial  National  Bank  and 
others.  Complainants  obtained  a  decree,  which 
was  reversed  by  the  appellate  court  55  IlL 
App.  534.    Complainants  appeal.    Afilrmed. 

Tbe  facts  of  this  case  are  sufficientiy  stated 
In  the  opinion  filed  In  tbe  appellate  court  of 
the  Third  district  by  Wall,  P.  J.,  which  ophj- 
lon  Is  as  follows: 

"This  was  a  bill  in  chancery,  brought  in  the 
circuit  court  of  Pike  county  by  Benjamin 
Newman,  S.  0.  Hoyt  the  First  National  Bank 
of  PIttsfleld,  and  the  Griggsville  National 
Bank  against  the  Commercial  National  Bank 
of  Peoria,  the  Bank  of  Commerce  of  Peoria, 
AUen  C.  Bush,  Francis  E.  Rush,  Jefferson  Orr, 
Ella  M.  Orr,  and  Isaac  C.  Edwards.  It  is  al- 
leged that  said  Allen  C.  Rush  was,  on  Decem- 
ber 28, 1892,  Indebted  to  the  complainants  sev- 
erally in  different  sums,  and  tbat  on  Decem- 
ber 29,  1892,  he  sold  and  conveyed  certain  de- 
scribed lands  to  the  said  Jefferson  Orr  and 
Ella  M.  Orr  for  tbe  price  of  $20,280;  that  said 
Jefferson,  acting  for  himself  and  said  Ella  M. 
Orr,  promised  said  Rush,  as  a  part  of  the  con- 

1  Reported  by  Louis  Boisot  Jr.,  Esq.,  of  th« 
Chicago  bar. 
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sidetatlon  tot  said  lands,  to  pay  to  said  New- 
man ^,500,  to  said  Hoyt  $500,  to  said  First 
National  Bank  ^,000,  and  to  said  Griggsvllle 
National  Bank  $1,700;  that  said  Rush  was  a 
member  of  the  firm  of  Klrkwood,  Miller  & 
Co.,  engaged  in  business  in  Peoria,  which  said 
firm,  on  December  30, 1892,  made  a  voluntary 
assignment  to  said  Edwards  for  the  benefit 
of  their  creditors;  tliat  the  deed  of  assignment 
contained  descriptive  terms,  under  which  the 
assignee  ciaimed  the  individual  property  of 
said  Rush,  as  weil  as  tiiat  of  the  other  mem- 
bers of  the  firm,  in  addition  to  the  partnership 
property,  and  that  he  claimed  the  legal  title  to 
said  lands,  because  the  deed  of  assignment 
was  made  before  the  conveyances  to  the  said 
Jefferson  Orr  and  Ella  M.  Orr  were  recorded, 
and  tliat  the  consideration  for  said  convey- 
ance should  be  turned  over  to  liim;  that  said 
Commercial  National  Bank  of  Peoria  and  the 
Bank  of  Commerce  of  Peoria,  also  named  as 
defendants,  Instituted  suits  in  attachment  in 
the  circuit  court  of  Peoria  county  on  or 
about  the  3d  day  of  January,  1893,  against 
said  firm  of  Klrkwood,  Miller  &  Co.,  and  caus- 
ed writs  of  attaclunent  to  be  levied  on  said 
lands  of  Allen  C.  Rush,  and  caused  him  to  be 
served  with  summons  returnable  on  the  first 
Monday  of  February,  1893;  that  certificates  of 
levy  on  said  lands  in  said  cases  liad  been  filed 
In  the  circuit  clerk's  office  of  Pike  county, 
and  that  said  Jefferson  Orr  and  Ella  M.  Orr 
had  been  summoned  in  garnishment  in  both 
of  said  cases;  that  the  claim  sued  on  in  said 
cases  were  the  partnership  indebtedness  of 
EUrkwood,  Miller  &  Co.,  and  not  the  indi- 
vidual indebtedness  of  Allen  C.  Rush;  and 
that  complainants  had  a  prior  lien  in  equity 
on  the  individual  property  of  said  Allen  C 
Rush  for  the  payment  of  his  individual  in- 
debtedness to  them  as  above  set  forth.  The 
biU  prayed  that  upon  a  hearing  of  this  cause 
the  court  might  order  and  decree  that  the  said 
several  amounts  to  be  paid  to  complainants 
by  said  Ella  M.  Orr  and  Jefferson  Orr,  as 
above  set  forth,  were  held  by  them  in  trust 
for  the  said  complainants,  and  that  said 
amounts  might  be  ordered  and  decreed  to  be 
paid  to  them  without  delay;  but,  if  the  court 
should  find  that  the  said  lands  had  been  fraud- 
ulently conveyed  by  the  said  Allan  C.  Rush, 
to  hinder  and  delay  his  creditors,  that  the 
coTHt  should  order  that  the  same  might  be  set 
aside,  and  complainants  should  have  a  prior 
lien,  as  individual  creditors  of  the  said  Allan 
C.  Rush,  for  the  amounts  above  set  forth;  or, 
In  case  the  court  should  order  the  considera- 
tion for  said  lands  to  be  paid  over  to  the  as- 
signee, that  complainants  might  have  a  prior 
lien  against  said  proceeds  in  the  hands  of  said 
assignee,  as  Individual  creditors  of  the  said 
Allan  C.  Rush,  for  the  respective  amounts 
above  set  forth. 

"The  Piioria  banks,  by  their  answer,  assert- 
ed that  by  virtue  of  their  attachment  proceed- 
ings and  the  service  of  the  writs  upon  said 
Rush  and  upon  said  Jefferson  and  Ella  M. 
Orr  the  drcnlt  court  of  Peoria  county  had 


first  acquired  Jurisdiction  of  the  parties  and 
of  the  subject  of  controversy,  and  that  the 
circuit  court  of  Pike  county  covli  not  inter- 
fere; asserted  their  prior  lien  to  the  funds  in 
dispute;  denied  that  a  case  for  equitable  Ju- 
risdiction appeared  by  bill;  and  prayed  for 
the  same  benefit  upon  the  hearing  as  if  they 
had  specifically  demurred  to  the  bilL  Jeffer- 
son and  Ella  M.  Orr  answered,  and  after- 
wards filed  In  said  cause  their  bill  of  inter- 
pleader, setting  out  a  statement  of  the  mat- 
ters involved  at  great  length,  praying  for  an 
adjustment  as  to  the  conflicting  claims  of  the 
various  creditors  complainant  and  defendant, 
claiming  that  of  the  purchase  money  $4,525 
should  be  paid  to  Lucy  Rush  and  to  the  estate 
of  John  Rush  by  reason  of  certain  provisions 
of  the  will  of  said  John  Rush,  operative  upon 
the  lands,  and  offering,  as  to  the  balance  of 
$15,755,  to  bring  the  same  into  court  for  such 
disposition  as  might  be  decreed,  and  praying 
that  the  defendants  the  Bank  of  Commerce 
and  the  Commercial  National  Bank  of  Peoria 
might  be  restrained  by  injunction  from  pro- 
ceeding further  against  said  above-described 
premises,  and  also  against  the  said  Jefferson 
and  Ella  M.  Orr  in  said  garnishee  suits,  and 
that  the  levies  upon  said  premises  by  virtue 
of  said  attachment  writs  might  be  canceled, 
and  the  cloud  removed.  This  bill  of  inter- 
pleader was  answered  by  all  the  creditors  and 
by  said  Rush.  The  cause  progressed  to  a 
hearing,  and  the  court,  by  its  original,  supple- 
mental, and  final  decrees,  found  that  it  had 
Jurisdiction  of  the  parties  and  of  the  subject- 
matter,  and  tliat  by  virtue  of  the  transaction 
therein  stated  and  set  forth  between  said 
Rush  and  the  said  Jefferson  Orr  there  was  an 
equitable  assignment  of  the  purchase  money 
to  said  complainants  of  the  sums  alleged  In 
their  bill,  and  of  other  specified  sums  to  oth- 
er parties,  who  were  named,  and  that  the 
funds  (which  bad  been  placed  in  the  hands  of 
a  receiver)  should  be  distributed  accordingly; 
and  that,  though  the  said  Commercial  Na- 
tional Bank  had  obtained  a  Judgment  for  $15,- 
000  in  said  attachment  suit  against  said  Klrk- 
wood, Miller  &  Co.,  yet  said  bank  and  the 
Bank  of  Commerce  were  enjoined  from  prose- 
cuting any  further  the  said  attachment  suits 
pending  in  Peoria  county  as  against  the  said 
Jefferson  and  Ella  M.  Orr,  and  that  said  re- 
ceiver should  pay  to  the  said  Commercial  Na- 
tional Bank  whatever  sum  might  remain  in 
his  hands  after  paying  the  specified  sums  to 
said  Newman  and  others.  Said  bank  prose- 
cutes the  present  appeal. 

"The  first  question  for  consideration  is  as 
to  the  Jurisdiction  of  the  circuit  court  of  Pike 
county.  The  circuit  court  of  Peoria  county, 
by  virtue  of  the  proceedings  In  attachment, 
obtained  complete  Jurisdiction,  and  had  full 
power  to  ascertain  and  determine  the  rights 
of  all  parties  Interested  In  the  funds  in  the 
bands  of  the  garnishees.  The  entire  fund 
was  thereby  appropriated.  Reeve  v.  Smith, 
113  ni.  47;  National  Bank  of  America  y.  In- 
diana Banking  Co.,  114  111.  483,  2  N.  E.  401. 
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Any  person  claiming  It,  or  any  part  of  !t,  by 
assignment  or  otherwise,  might  appear,  and 
maintain  his  right,  and,  if  he  did  not  volun- 
tarily appear,  he  might  upon  notice  be  requir- 
ed to  do  so,  and  the  court  had  ample  power 
to  adjust  all  questions  arising,  to  api>oint  a 
receiver,  and  to  malse  all  orders  which  might 
be  necessary  or  equitable  between  the  parties. 
Rev.  Stc.  62,  $f  11,  12-24:;  Stevens  T.Dlllman, 
86  111.  233.  Having  such  JurtsdlcUcn,  It 
could  not  be  deprived  of  it  by  a  subsequent 
proceeding  in  another  court  of  concurrent  Jn- 
rlsdlctlon.  It  is  elementary  that  in  all  cases 
of  concurrent  ]url8dlcti<Mi  the  court  which 
first  obtains  jurisdiction  will  retain  it  to  the 
end  of  the  controva-sy,  to  the  exclusion  of 
all  others.  An  opposite  rule  would  lead  to  end- 
less confusion  and  uncertainty.  The  scope  of 
the  original  bill,  as  well  as  of  the  bill  of  inter- 
pleader, was  to  determine  the  very  questions 
which  would  necessarily  arise  upon  the  gar- 
nishment. Its  object  was  to  obtain  from  the 
circuit  court  of  Pike  county  a  decision  upon 
the  points  arising  In  the  suit  previously 
commenced  In  Peoria  county.  Accordingly 
the  court  in  Pike  proceeded  to  hear  the  con- 
troversy, and  rendered  a  decree,  whereby  it 
enjoined  the  further  prosecution  of  the  suit 
in  Peoria.  This  injunction  violates  section 
4,  c.  69,  Rev.  St,  which  provides  that  an  in- 
junction to  stay  a  suit  or  proceeding  at  law 
shall  be  in  the  county  where  the  suit  is  pend- 
ing. 

"It  is  urged,  however,  tliat  the  bill  of  inter- 
pleader gave  the  court  In  Pike  county  all 
needed  jurisdiction.  It  is  laid  down  by  Pom- 
eroy  In  his  work  on  Equity  Jurisprudence 
(section  1322)  ttiat  the  equitable  remedy  by 
interpleader  depends  upon  and  requires 
the  existence  of  four  essential  elements  or 
conditions:  d)  The  same  thing,  debt,  or 
duty  must  be  claimed  by  both  or  all  the 
parties  against  whom  relief  is  demanded; 
(2)  all  their  adv^-se  titles  or  claims  must  be 
dependent  on  or  derived  from  a  common 
source;  (3)  the  person  asking  relief  must 
not  have  any  claim  or  interest  in  the  subject- 
matter;  (4)  he  must  have  incurred  no  Inde- 
pendent liability  to  either  of  the  claimants. 
Passing  the  other  conditions,  the  fourth  ifs 
important  here.  The  same  author  says,  in 
section  1326:  'The  party  asking  the  inter* 
pleader  in  his  dealings  with  one  of  the  claim- 
ants may  have  expressly  bound  himself  by 
contract  so  as  to  render  himself  liable  ui)on 
such  independent  undertaking  without  refer- 
ence to  bis  possible  liability  to  the  rival  claim- 
ant upon  the  general  nature  of  the  transac- 
tion. Under  these  circumstances  he  cannot 
require  the  claimants  to  interplead.'  In 
Story  on  Equity  Jurisprudence  (volume  2,  t 
823)  it  is  said  that  this  remedy,  whUe  it  lias 
cured  many  defects  in  proceedings  at  law, 
has  left  may  cases  of  hardship  unprovided 
for,  and,  in  the  following  section,  that  there 
are  cases  where  a  bill  in  the  nature  of  inter- 
pleader will  lie  by  a  party  in  interest  to  as- 
certain and  establis*!  bis  own  riglits  when 


there  are  conflicting  rights  between  third 
persons.  Possibly  this  bill  might  be  in  an- 
alogy to  some  of  the  cases  cited  under  this 
section,  and  might  be  entertained  if  it  were 
an  original  bill,  and  if  the  statute  had  not 
provided  a  distinct  and  adequate  remedy, 
and  if  no  question  of  prior  jurisdiction  were 
involved;  bnt  it  is  difficult  to  see  why  this 
bill  was  necessary,  in  view  of  the  scope  and 
purpose  of  the  original  bill,  which  sought  to 
accomplish  a  fall  adjustment  of  these  conflict- 
ing claims.  MMeover,  the  statute  had  pro- 
vided a  remedy  wholly  adequate,  and  a  coart 
of  concurrent  authority  had  obtained  Juris- 
diction of  the  fund,  and  had  power  to  hear 
and  determine  the  entire  controversy.  The 
attachment  proceedings  in  Peoria  county  had 
subjected  the  fund  in  the  hands  of  the  gar- 
nishees to  the  control  and  judgment  of  that 
court  The  garnishees  were  bound  to  answor 
to  that  court  and  could  not  be  rdleved  from 
that  duty  by  another  court  of  concurrent 
jurisdiction  upon  a  proceeding  subsequently 
commenced.  In  their  answer  they  would 
necessarily  disclose  the  Claim  of  Newman  and 
others,  who  asserted  the  rights  which  were 
allowed  them  by  this  decree;  and  upon  such 
disclosure  those  claimants  would  be  brought 
in  to  litigate  the  matter  with  the  attaching 
creditors,  and  thus.  In  a  court  of  law,  an 
adequate  remedy  is  provided.  No  resort  to 
chancery,  even  In  the  court  having  alreody 
obtained  jurisdiction,  would  be  necessary. 
Conceding  that  the  statute  would  not  oust 
equity  of  Its  power  to  adjudicate  In  such  a 
case,  yet  it  is  clear  tliat  equity  would  not  in- 
terfere when  a  court  of  law  having  compe- 
tent power  had  obtained  jurisdiction,  and  was 
about  to  administer  the  remedy  provided  by 
the  statute.  It  follows  that  the  circuit 
court  of  Pike  county  should  not  have  as- 
sumed jurisdiction,  and  that  Its  decree  must 
be  reversed,  with  direction  to  dismiss  the 
original  and  the  interpleading  bill." 

Matthews,  HIgbee  &  Orlgsby,  A.  O.  Craw- 
ford, and  Jefferson  Oir,  for  appellants.  Da- 
vid McCuUoch  and  Irwin  &  Slnumons,  for 
appellees. 

PHILLIPS,  J.  (after  stating  the  facts). 
In  the  brief  flled  In  this  court  it  is  urged  that 
the  circuit  court  of  Pike  county  had  jurisdic- 
tion In  the  case  for  the  purpose  of  consid- 
ering the  effect  of  the  deed  of  assignment 
made  by  Kiricwood,  MUler  &  Co.  The  as- 
signee had  qnallfled  under  that  deed  of  as- 
signment and  it  had  been  filed  in  the  county 
court  of  Peoria  county  before  the  institution 
of  this  suit  in  Pike  county,  and  the  assignee 
had  entered  upon  the  discharge  of  his  duties 
as  assignee.  The  county  court  had  jurisdic- 
tion to  determine  what  property  passed  to 
the  assignee  by  virtue  of  the  assignment, 
and  determine  the  rights  of  conflicting  claim* 
ants,  and  for  that  purpose  is,  in  effect  an  in* 
solvency  court,  clothed  with  legal  and  equi> 
table  powers  to  determine  those  questiona 
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Hanchett  ▼.  Waterbnry,  115  ni.  220,  32  N.  B. 
194;  Preston  t.  Spatddlng,  120  lU.  208, 10  N. 
E.  803;  WlUwn  t.  Aaron,  182  lU.  238,  23  N. 
B.  1037;  Field  v.  Rldgely,  116  UL  424,  6  N. 
B.  166.  The  county  court  of  Peoria  county 
having  such  powers  under  the  law  with  ref- 
erence to  the  determination  of  the  property 
assigned  and  ccnfllcting  claims,  a  court  of 
equity  of  one  county  should  not  interfere 
where  a  court  of  law  of  another  county  has 
acquired  Jurisdiction  of  the  subject-matter, 
and  has  power  to  determine  the  rights  of 
the  parties.  It  Is  urged  by  appellants  that, 
as  they  were  strangers  to  the  record  of  the 
attachment  case  i)endlng  In  the  circuit  court 
of  Peoria  county,  they  could  not  be  bound 
by  any  Judgment  therdn  rendered.  Their 
claim  to  the  fund  was  of  an  equitable  char- 
acter, and  the  rule  is  well  established  In  this 
state  that  courts  of  law  will  notice  and  pro- 
tect the  interests  of  equitable  owners  of 
choses  in  action  in  garnishee  proceedings 
which  are  of  an  equitable  character.  Hod- 
son  ▼.  McConnel,  12  Hi.  170;  Oarr  v.  Waugh, 
28  IlL  418.  By  section  11  Of  chapter  62,  Rev. 
St,  entitled  "An  act  In  regard  to  garnish- 
ment," "if  It  appears  that  any  goods,  chat- 
tels, choses  in  action,  credits  or  effects  In  the 
hands  of  a  garnishee  are  claimed  by  any 
other  person  by  force  of  an  assignment  from 
the  defendant  or  otherwise  the  court  or  Jus- 
tice of  the  peace  shall  permit  such  clalman* 
to  appear  and  maintain  his  right.  If  he 
does  not  voluntarily  appear,  notice  for  that 
purpose  shall  be  Issued  and  served  oa  him 
In  such  manner  as  the  court  or  Justice  shall 
direct"  With  this  provision  of  the  statute, 
and  the  circuit  court  of  Peoria  county  hav- 
ing first  obtained  Jurisdiction,  it,  In  the  pro- 
ceeding before  it  bad  Jurisdiction  and  power 
to  give  appellants  the  relief  that  was  sought 
under  the  original  bill  and  the  bill  of  inter- 
pleader, and  determine  their  right  to  the 
fond.  We  concur  with  the  appellate  court  in 
what  is  said  In  the  opinion  above  cited,  and 
its  Judgment  will  be  affirmed.    Affirmed. 


(iBe  111.  m) 
ORTON  et  aL  v.  dTY  OF  LINCOLN.i 

(Supreme  Gonrt  of  Illinoia    June  13,  1885.) 

Ofpioial  Bosds— Municipal  Obdinance— Liquob 

LiCBNSBS. 

The  Bnrcties  on  a  dty  derk's  bond,  con- 
ditioned tliat  he  will  pay  over  all  money  that 
may  come  to  his  hands  by  virtue  of  his  office, 
are  not  liable  for  his  misappropriation  of  mon- 
ey paid  to  him  for  liqnor  ucenseB  tinder  an  or- 
dinance requiring  such  money  to  be  paid  into 
the  city  treasury,  since  such  an  ordinance  re- 
qnircs  the  payment  to  be  made  to  the  city  treas- 
urer, and  not  to  the  clerk. 

Appeal  from  appellate  court  Third  district 


1  Reported  by  Louis  Boisot  Jr.,  Eaq.,  of  the 
Chicago  bar. 


Action  of  debt  by  the  dty  of  Lincohi  a^iavt 
John  H.  Stark^,  Franklin  G.  Orton,  and  Wil- 
liam N.  Bock.  Plalntlfl  obtained  Judgment 
which  was  affirmed  by  the  appellate  court 
Defendants  appeal.    Reversed. 

Beach  &  Hodnett  and  A.  D.  Cadwallad'er, 
for  appellants.    E.  C.  Moos,  for  appellee. 

PHHjLIPS,  J.  John  H.  Stackey  was  elect- 
ed city  clerk  of  the  dty  of  Lincoln,  and  made 
his  b<Mid  on  April  16,  18S9,  conditioned  that 
be  would  faithfully  discharge  the  duties  of 
his  office,  and  pay  over  all  moneys  that  may 
come  to  his  hands  by  vtrtue  thereof,  and 
render  a  Just  and  true  account  when  required 
by  the  dty  council,  and  would  perform  the 
duties  required  by  virtue  of  his  office,  and 
according  to  the  laws  of  the  state  and  the 
ordinances  of  the  dty,  etc.  Appellants  were 
sureties'  on  said  b<»id,  which  was  given  to 
cover  a  term  of  two  years.  On  March  8, 
1886,  the  city  of  Lincoln  was  incorporated 
under  the  general  act  for  the  incorporation  of 
dtiee,  approved  1872.  Prior  thereto  it  was 
incorporated,  and  the  derk  was  by  ordinance 
authorized  to  collect  certain  licenses,  fees, 
etc..  not  induding  money  paid  for  dramshop 
license.  By  an  ordinance  approved  April 
K,  1885,  it  was  provided:  "The  dty  council 
may  in  its  discretion  grant  license  for  any 
period  not  exceeding  one  year  and  not  less 
than  three  months  to  such  person  or  persons 
as  may  apply  therefor,  upon  such  persons  pay- 
ing Into  the  dty  treasury  in  advance  a  sum 
at  the  rate  of  five  hundred  dollars  per  year," 
etc.  All  ordinances  or  parts  of  (X'dinauces 
In  conflict  therewith  were  repealed,  and  there 
Is  no  iK^vlsion  authorizing  the  derk  to  col- 
lect and  receive  money  paid  for  dramshop 
license.  The  last-mentioned  wdlnanoe  was 
in  force  when  the  bond  was  executed.  Star- 
key  succeeded  himsdf  as  derk  for  two  years 
from  April,  1891,  and  after  the  expiration  of 
the  latter  term  suit  was  brought  on  his  bonds 
for  each  term.  On  the  suit  on  the  first  bcmd 
a  Judgment  was  recovered  In  debt  for  the 
amount  of  the  penalty  of  the  bond,  to  be 
satisfied  by  damages  assessed  at  $1,122.46. 

The  question  of  law  arising  on  this  record 
is  whether  the  appellants,  as  sureties  on  his 
bond,  are  liable  for  his  failure  to  account  for 
money  collected  and  received  by  him  for 
dramshop  licenses.  The  ordinance  with  refr 
erence  to  license  of  dramshops  at  the  time  of 
the  execution  of  the  bend  did  not  authorize 
the  derk  to  collect  and  receive  money  paid 
for  such  licenses.  That  ordinance  was  in 
substance  similar  to  section  3,  c.  43,  Rev.  St 
which  provides:  "It  shall  not  be  lawful  for 
the  corporate  authorities  of  any  dty,  town 
or  village  in  this  state  to  grant  a  license  for 
the  keeping  of  a  dramshop  except  upon  the 
payment  In  advance  into  the  treasury  of  the 
dty  •  •  •  such  sum  •  •  •  not  less  than  at 
the  rate  of  five  hundred  dollars  per  annum." 
A  surety  is  only  to  be  hdd  by  tlie  iH*edse 
terms  of  his  undertaking.    HU  liability  la 
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strlctlssiinl  Jnrls,  and  cannot  be  extended  by 
constmctlon,  or  enlarged  by  the  act  of  oth- 
ers. People  T.  Toomey,  122  SL  308, 13  N.  B. 
521.  The  nndertaking  of  the  clerk  was  that 
he  should  discharge  the  duties  of  the  offlce, 
and  account  and  pay  over  all  moneys  which 
came  to  his  hands  by  virtue  thereof.  For  the 
discharge  of  that  duty  the  appellants  became 
sureties.  When  they  undertook  that  the 
principal  should  account  and  pay  over  all 
moneys  that  should  come  to  his  hands  by 
virtue  of  his  office  the  Intendment  was  that 
such  money  as  should  be  received  by  the  clerk 
in  pursuance  of  law,  and  under  the  ordinances 
of  the  dty,  in  bis  official  capacity  by  virtue  of 
bis  office,  was  referred  to,  and  not  such  mon- 
ey as  he  might  elect  to  accept  without  right, 
and  of  which  some  other  official  was  the  legal 
recipient  and  disbursing  agent  Appdlants 
were  not  sureties  for  moneys  which»  by  vir- 
tue of  the  statute  and  under  the  ordlnan<<e3 
of  the  city,  should  have  been  paid  the  city 
treasurer.  The  mere  officiousness  of  the  clerk 
in  the  assumption  of  duties  not  belonging  to 
his  office,  or  the  negligence  of  other  officers 
in  the  discharge  of  their  duties,  cannot  ex- 
tend the  sureties'  liability  beyond  the  terms 
of  their  nndertaking.  People  v.  Fennock,  60 
N.  T.  421;  Supervisors  v.  Bates,  17  N.  Y.  243. 
No  comptroller  was  provided  for  by  the  ordi- 
nances of  the  city,  and  by  virtue  of  section 
104,  c  24,  Rev.  St,  the  cla*k  acted  as  comp- 
troller; but  the  provisions  of  that  section  did 
not  authorize  the  clerk  to  receive  and  dis- 
burse mmey  which  the  ordinances  and  rtat- 
ute  provided  should  be  received  by  ihe  treas- 
urer. 

It  is  finally  argued  that  the  requirement 
that  the  money  should  be  paid  into  the  city 
treasury  is  not  a  requirement  that  it  should 
be  paid  to  the  city  treasurer.  A  require- 
ment that  the  money  should  be  paid  to  the 
city  treasurer  is  a  designation  of  tlie  city 
treasurer  as  a  recipient  of  the  money,  and 
when  it  is  paid  to  him  or  his  agents  he  is 
liable  therefor,  and  the  undertaldng  of  his 
sureties  is  tiiat  he  shall  account  for  money 
coming  to  his  hands  by  virtue  of  his  office. 
A  payment  to  the  clerk  or  comptroller  is  not  a 
compliance  with  the  requirement  that  the 
money  should  be  paid  into  the  city  treasury. 
This  record  shows  a  remarkable  method  of 
conducting  the  business  of  the  dty.  The  bond 
of  the  clerk  is  for  |10,000,  covering  a  period 
of  two  years,  and  he  assumed,  in  violation 
of  statutes  and  ordinances,  to  receive  all  mon- 
eys from  whatsoever  source.  Including  mon- 
eys collected  for  taxes  that  he  assiuned  to 
collect  during  the  two  years  for  wliidi  this 
bond  was  executed,— the  sum  of  over  $05,- 
000.  The  derk  had  no  right  to  collect  or  re- 
ceive the  money  paid  for  dramshop  licenses 
under  the  ordinance  and  statute  of  this  state. 
The  sureties  were  not  liable  therefor,  and 
the  judgments  of  the  circuit  coui't  of  Logan 
county  and  of  the  appellate  court  of  the  Third 
district  are  reversed,  and  the  cause  remand- 
ed.   Reversed  and  remanded. 


OSS  in.  601) 

ORTON  et  al.  v.  OITT  OF  LIN<X)LN.t 

(Supreme  Court  of  Illlnoia.    June  13,  1886.) 

Appeal  from  appellate  court  Third  district 
Action  of  debt  by  the  dty  of  Lincoln  against 
Franklin  C.  Orton  and  others.  Plaintiff  ol>- 
tained  judgment  which  was  afBrmed  by  the 
aopellate  court.  Defendants  appeal.  Revers- 
ed. 

Beach  &  Hodnett,  for  appellants.  El.  C. 
Moos,  for  appellee. 

PHILLIPS,  J.  The  questions  in  this  rec- 
ord grow  out  of  the  execution  of  a  bond  as  dty 
derk  of  the  dty  of  Lincoln  by  John  H.  Stark- 
ey,  on  which  appellants  were  sureties.  This 
bond  was  to  cover  a  period  of  two  years  from 
May  1,  1891.  Appellee,  claiming  that  the  clerk 
had,  on  the  expiration  of  his  term,  failed  to 
pay  over  or  account  for  all  moneys  which  came 
to  Ills  hand,  brought  suit  in  the  drcuit  court 
of  Logan  county,  where  a  judgment  in  debt  for 
$10,000,  to  be  satisfied  by  payment  of  the  dam- 
ase.  assessed  at  $795.47,  was  recovered.  That 
judgment  was  affirmed  on  appeal  to  the  appel- 
late court  of  the  Third  distnct  and  on  certifi- 
cate of  importance,  etc.,  this  appeal  is  prosecut- 
ed. While  the  ordinances  existing  at  the  time 
of  the  execution  of  the  bond  in  this  case  are 
different  from  those  existing  when  the  bond  of 
Orton  V.  City  of  Lincoln  (111.  Sup.)  41  N.  E. 
159,  was  filed,  yet  there  are  no  ordinances  au- 
thorizing the  derk  to  receive  and  receipt  for 
dramshop  licenses,  and  the  qnestions  of  law  on 
this  record  are  the  same  as  in  the  alx>ve-men- 
tioned  case.  A  further  dlscugsion  is  unneces- 
sary. The  judgments  of  the  drcuit  court  of 
Logan  county  and  of  the  appellate  court  of  the 
Third  district  are  reversed,  and  the  cause  re- 
manded.    Reversed  and  remanded. 


(15<  la  BSi) 
BLISS  et  al.  v.  CITY  OP  CHIOAQO.i 
(Supreme  Court  of  Uiinois.    June  16,  1895.) 
Local  Iupbotshsiits — ORniNAycs  —  Spbciai.  As- 
sessment. 

1.  A  dty  ordinance  providing  for  a  local 
improvement  need  not  state  tliat  the  proposed 
improvement  is  within  the  dty  limits.  Stan- 
ton T.  City  of  Chicago  (Hi.  Sup.)  39  N.  B.  987, 
followed. 

2.  Where  separate  objections  to  a  special 
assessment  are  filed  by  owners  of  different  lota, 
the  court  may  hear  them  on  different  days,  and 
enter  several  judgments  of  confirmation  on  dif- 
ferent days,  m  the  same  proceeding.  Brown- 
ing V.  City  of  Chicago  (lU.  Sup.)  40  N.  B.  665, 
followed. 

Brror  to  Cook  county  coort;  Frank  Scales, 
Judge. 

Petition  by  the  dty  of  Chicago  for  con- 
firmation of  a  sjtedal  assessment  There 
was  judgment  of  confirmation.  N.  W.  Bliss 
and  other  property  owners  bring  error.  Af> 
firmed. 

H.  T.  &  L.  Helm  and  Hamlinet  Scott  St 
Lord,  for  plaintlEFs  in  error.  J.  F.  Holland, 
for  defendant  in  error. 

BAKER,  J.  This  is  a  Writ  of  error  to  re- 
verse a  Judgment  confirming  a  spedal  assess- 
ment rendered  by  the  county  court  of  Cook 
county  on  the  16th  day  of  May,  1892,  in  a 
proceeding  to  assess  the  cost  of  constructing 

1  Reported  by  Louis  Bdsot  Jr.,  Esq.,  of  the 
Chicago  bar. 
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B  main  sewer  In  accordance  with  the  provl- 
sions  of  an  osdinanoe  of  the  city  of  Ohicago, 
adopted  by  the  city  council  on  the  14tb  day 
of  March,  1892.  The  assessment  roll  was 
filed  In  the  court  AprU  28,  1892,  and  all  the 
preliminary  steps  required  by  law  In  order  to 
give  the  court  jurisdiction  of  the  pr<q;>erty 
and  Its  owners  seem  to  have  been  taken. 
plalntlfFs  in  error  filed  no  objections  to  the 
assessment  roll,  and  on  said  16th  day  of  May, 
1892,  a  default  and  judgment  of  confirma- 
tion were  entered  as  against  them  and  their 
property,  as  well  as  against  the  property  of 
all  other  persons  not  objecting  and  being  In 
default  But  some  of  the  property  owners 
filed  objections;  and  on  seven  different  days 
subsequent  to  said  Ifay  16,  1892,  seven  other 
judgments  of  confirmation  were  entered  as  to 
property  of  different  objectors. 

It  Is  urged  upon  this  writ  of  error  that  the 
ordinance  of  the  city  of  Chicago,  upon  which 
the  assessment  was  based,  Is  Invalid,  by  rea- 
son of  its  falling  to  afflrmatively  and>  spe- 
cifically state  that  the  proposed  local  Im- 
provement is  within  the  territorial  limits  of 
the  city  of  Chicago.  This  contention  must 
be  decided  adversely  to  plaintiffs  in  error,  on 
the  authority  of  Stanton  v.  City  of  Chicago 
(111.  Sup.)  39  N.  B.  987,  and  numerous  subse- 
quent cases. 

It  is  also  claimed  that  it  was  error  to  enter 
several  different  judgments  of  confirmation, 
on  different  days,  in  one  and  the  same  spe- 
cial assessment  proceeding.  This  claim  Is 
not  well  grounded.  The  case,  upon  this  ques- 
tion, is  governed  by  the  decisions  of  this  court 
In  Delamater  v.  City  of  Chicago;  i  Browning 
v.  City  of  Chicago  (HI.  Sup.)  40  N.  E.  565; 
Wells  V.  City  of  Chicago  (lU.  Sup.)  40  N.  E. 
567;  and  other  cases.  We  find  no  manifest 
error  In  the  record.  The  judgment  Is  af- 
firmed.   Afilrmed. 


(156  UL  616)  , 

WBUjS  t.  PBOPLS  ex  rd.  KKEN.» 
(Supreme  Court  of  Illinois.    Jone  15,  1896.) 

JUDOn  or  C!OUKTT  COCBT  —  HOLDIHO    COUKT    IH 

Anothbr  Coomtt. 
Under  Rev.  St  1893,  c.  ST,  f  215b,  which 
provides  that  the  consty  jadges  of  the  several 
connties.  "with  like  privilegea  as  the  judges  of 
the  circalt  courts,"  may  "interchange  with  each 
other,  hold  conrt  for  eaeli  other  and  perform  each 
oth^B  dntiee,"  when  necessary  or  convenient, 
a  coonty  judge  of  one  county  may  hold  court  in 
another  connty  at  the  same  time  that  the  coun- 
ty judge  of  the  latter  county  is  holding  another 
brandi  of  the  conrt  there.  Pike  v.  City  of 
Chicago  (IlL  Sup.)  40  N.  E.  567,  followed. 

Appeal  from  Cook  county  conrt;  Frank 
Scales,  Judge. 

Application  for  judgment  for  delinquent 
taxes.  F.  0.  Wells  filed  objections,  which 
were  overruled,  and  he  appeals.    Afilrmed. 

1  Beboaring  pending. 

*  Reported  by  Lonls  Boisot,  Jr.,  Esq.,  of  the 
Chicago  bar. 

y.4lN.E.no.S — 11 


A.  B.  WeUs,  for  appelant  Harry  Rubens, 
Corp.  Counsel,  and  William  J.  Donlln,  for  the 
Peopla 

BAKER,  J.  This  was  an  application  by  the 
collector  to  the  county  court  of  (3ook  county 
for  judgment  against  delinquent  lands  for  un- 
paid special  assessments.  Wells,  the  appel- 
lant filed  objections,  which  were  overruled, 
and  judgment  was  entered  ordering  his  lands 
to  be  sold.  The  objections  tiiat  are  rdied  on 
by  appellant  in  the  prosecution  of  this  appeal 
are  these:  "Because  no  judgment  has  ever 
been  entered  confirming  the  assessment  roll 
against  the  property  described  In  the  adver- 
tisement of  this  application  for  judgment;" 
and  because  "the  judgment  of  the  county 
court  confirming  the  assessment  roll  agabist 
said  property  Is  void,  because  not  rendered  by 
the  judge  of  said  county  court,  but  rendered 
by  George  Brown,  a  judge  of  the  county  court 
of  Du  Page  county."  The  application  for 
judgment  against  the  lands  was  based  on  a 
judgment  confirming  the  assessmoit  roll 
against  said  lands,  rendered  on  the  8d  day  of 
November,  1803,  In  the  county  court  of  (3ook 
county,  the  Hon.  Georgre  Brown,  judge  of  the 
county  court  of  Du  Page  county,  presiding. 
The  record  shows  that  on  the  3d  day  of  No- 
vember, 1898,  the  Hon.  Frank  Scales,  the 
dnly-elected  and  sole  judge  of  the  county 
court  of  0)ok  county,  was  present  in  and  held 
conrt  In  said  county,  and  tried  causes,  and  en- 
tered a  number  of  orders  and  judgments.  It 
also  shows  that  on  the  same  day,  the  Hon. 
George  Brown,  judge  of  the  coun^  court  of 
Du  Page  county,  also  presided  in  the  county 
court  of  Cook  county,  and  Ilkewiae  tried 
causes,  and  altered  a  number  of  orders,  sua 
rendered  a  number  of  judgments,  among 
which  was  the  judgment  confirming  the.  as- 
sessment roll  involved  in  this  case.  The  con- 
tention of  appellant  is  that  Judge  Brown  had 
no  power  or  jurisdiction  to  preside  in  said 
court  on  that  day,  and  rend»  the  judgment 
confirming  the  assessment  roll,  at  the  same 
time  ttiat  the  county  judge  of  Cook  county 
was  holdiug  another  branch  of  the  county 
court  of  Cook  county;  and  that  therefore  said 
judgment  of  confirmation  was  and  is  void, 
and  cannot  be  the  basis  of  a  judgmoit  for  the 
sale  of  appellant's  lands.  The  case  of  Pike  v. 
City  of  (Chicago  (lU.  Sup.)  40  N.  E.  567,  de- 
cides this  contention  against  appellant  This 
case  Is  governed  by  the  Pike  Case.  The  judg- 
ment of  the  county  court  ia  afitened.  Af- 
firmed. 

(U6  III.  674) 

RASMUSSEN  v.  PEOPLE  ex  rel.  KERN.i 
(Supreme  Court  of  Illinois.     June  15,  1895.) 

Municipal  CoiiroRATioNa — Spbciai.  Assbssmskts 
—  Fraotioe. 
Where  separate  objections  to  a  special 
assessment  are  filed  by  owners  of  different  lots. 


1  Reported  by  Louis  Boisot  Jr.,  Esq.,  of  the 
Chicago  bar. 
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the  court  may  hear  them  on  diiferent  days,  and 
enter  seyeral  separate  judgments  of  confirma- 
tion in  the  same  proceeding.  Browning  v.  City 
of  Chicago  (111.  Sup.)  40  N.  E.  565.  followed. 

Appeal  from  Cook  county  conrt;  Ftank 
Scales,  Judge. 

Application  for  Judgment  for  delinquent 
taxes.  R.  R.  Basmussen  filed  objections, 
which  were  overruled,  and  be  appeals.  Af- 
firmed. 

Matz  &  Fisher  (McMurdy  &  Job,  Mason 
Bros.,  Wm.  Gamett,  Jr.,  Chas.  T.  Mason,  B. 
E.  Pendavia,  and  D.  H.  Home,  of  counsel), 
for  appellant.  J.  F.  Holland  (Oeorge  W. 
Smith,  of  counsel),  for  appellee. 

BAKER,  J.  The  appeal  In  this  case  is  tak- 
en from  a  Judgment  of  the  county  court  of 
Cook  county  rendered  July  80,  1884,  upon 
the  application  for  the  collection  by  Judgment 
of  sale  for  a  delinquent  special  assessment  of 
the  city  of  Chicago  for  a  street  Improve- 
ment. The  only  ground  urged  for  error  is 
that  the  county  court  entered  several  Judg- 
ments against  the  property  of  different  ob- 
jectors in  a  proceeding  based  upon  a  single 
assessment  rolL  The  contention  of  appel- 
lant must  be  decided  adversely  to  him,  on 
the  authority  of  Delameter  v.  City  of  Chica- 
go; 1  Browning  v.  City  of  Chicago  (111.  Sup.) 
40  N.  B.  665;  and  Wells  v.  City  of  Chicago, 
Id.  567.  The  Judgment  of  the  county  court 
Is  affirmed.   Affirmed. 


(156  111.  601) 

crrr  of  Chicago  v.  Silverman.* 

(Supreme  Court  of  Illinois.    June  16,  1895.) 
McNioiFAi.  Cobporationb—Grdinakob— Local 
Impkovbiiskt. 
A  city  ordinance  providing  for  a  local  im- 
provement need  not  state  that  the  proposed  im- 
provement is  within  the  dty  limits.     Stanton 
V.  City  of  Chicago  (111.)  89  N.  B.  987,  foUowed. 

Appeal  from  Cook  county  court;  Frank 
Scales,  Judge. 

Petition  of  the  dty  of  Chicago  for  confirma- 
tion of  a  q;>eclal  assessment.  Lazarus  Sil- 
verman filed  objections,  which  were  sustain- 
ed.   The  city  appeals.    Reversed. 

W.  J.  Donlln,  for  appellant 

PHILLIPS,  J.  Petition  prays  for  the  cost 
of  an  Improvonent  to  be  paid  for  special  as- 
sessment Objections  ffied  by  appellee  pre- 
sent the  question  whether  the  ordinance  Is 
invalid,  because  It  falls  to  show  affirmatively 
that  the  Improvement  was  within  the  city. 
Objections  were  sustained.  This  question 
was  determined  In  Stanton  v.  City  of  Chica- 
go, 164  HI.  23,  39  N.  E.  987,  and  this  ruling 
of  the  county  conrt  in  sustaining  the  excep- 
tions was  error.  The  judgment  is  reversed, 
and  the  cause  remanded.  Reversed  and  re- 
manded. 

1  Rdiearing  pending. 

>  Reported  br  Loni*  Boisot,  Jr.,  Esq.,  of  the 
Chicago  bai. 


cm  ni-  isn 

QUINOT,  O.  &  K.  O.  BY.  CO.  v.  PBOPLH 
ex  rel.  CORRIGAN,  Tax  Collector.* 

(Supreme  C!ourt  of  Illinois.     June  13,  1895.) 

Railroad  Companies— Taxation— Railroad 
Track. 

L  Trufctees  in  charge  of  a  railroad  whose 
main  track  is  all  outside  the  state,  but  whose 
trains  are  brought  into  the  state  over  the  tracks 
of  another  company,  are  "opexatlng  a  railroad 
in  this  state,"  within  the  meaning  of  Starr  &  C. 
Ann.  St  c.  120,  par.  40,  requiring  tho8e_  "own- 
ing, operating  or  constructing  a  railroad  in  this 
state  to  return  schedules  of  its  taxable  prop- 
erty. 

2.  Land  bdonging  to  the  railroad,  on  which 
are  situated  its  passenger  and  freight  depots, 
roundhouse,  side  traclcs  and  terminal  facili- 
ties, is  properly  assessable  as  "railroad  trade," 
under  Starr  &  C.  Ann.  St  &  120,  par.  42, 
which  declares  that  "such  right  of  way  includin)r 
the  superstructures  of  main,  side  or  second 
tracks  and  turnouts  and  the  station  and  im- 
provements of  the  railroad  company  on  such 
right  of  way  shall  be  held  to  be  real  estate  for 
the  purpose  of  taxation  and  denominated  'rail- 
road track'  and  siiall  be  so  listed  and  valued." 

Appeal  from  Adams  county  court;  Benja- 
min F.  Berrian,  Judge. 

AppIicaUon  of  the  people  of  the  state  of 
Illinois  on  the  relation  of  James  B.  Corri- 
gan,  collector,  for  judgment  for  delinquent 
taxes.  The  (juincy,  Omaha  &  Kansas  City 
Railway  Company  filed  objections,  which 
were  overruled,  and  It  appeals.     Reversed. 

The  appeal  in  this  case  questions  the  acts 
of  the  county  court  of  Adams  county  in  ren- 
dering judgment  for  taxes  against  certain 
lots  In  the  city  of  Qulncy,  owned  by  appel- 
lant and  which  were  sought  to  be  taxed  on 
an  assessment  made  by  the  local  assessor  of 
the  town.  The  Qulncy,  Omaha  &  Kansas 
City  Railway  Company  owns  a  line  of  rail- 
road from  Trenton,  Mo.,  to  a  point  on  the 
Mississippi  river  known  as  "West  Qulncy." 
The  road '  Is  at  present  operated  by  JcAu 
Patton  and  Edwin  Parsons,  trustees  In  charge 
for  bondholders,  and  who  are  in  possession  of 
all  the  property  of  the  road.  The  lots  In 
question,  which  it  is  sought  to  tax,  are  occu- 
pied by  appellant  as  a  passenger  depot 
freight  depot  shops,  roundhouse,  water 
tanks,  side  tracks,  and  other  purposes  of  like 
etOLiftcter,  in  connection  with  the  business  of 
the  road,  and  are  not  used  tor  any  other  pur- 
pose. In  order  to  reach  this  property  on 
which  their  depots  axe  located,  f^ppellants 
use  the  Chicago,  Burlingrton  &  Qulncy  tracks 
in  the  city  of  Qulncy.  Trains  arriving  on 
the  road  of  appellant  in  West  Qulncy  proceed 
across  the  bridge  controlled  by  the  Chicago, 
Burlington  &  Qulncy  road,  and  thence,  on  the 
tracks  of  the  latter  road  about  three-fourths 
of  a  mile,  south  to  appellant's  passenger 
depot.  The  freight  depot  and  switch  yards 
of  appellant  are  still  further  south.  The 
bridge,  and  that  portion  of  the  Chicago,  Bur- 
lington &  Qulncy  traclu  connecting  appel- 
lant's depots  and  switch  yards  with  the  main 

1  Reported  by  Louis  Boisot,  Jr.,  Esq.,  of  the 
Chicago  bar. 
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track  In  West  Qulncy,  Is  used  by  appellant 
under  a  lease  or  agreement  wltb  tlie  Chicago, 
Burlington  &  Qulncy.  Xraios  wltb  passen- 
gers, freight,  baggage,  mall,  and  express, 
destined  for  Qulncy  or  points  east,  are  run 
over  the  bridge  and  the  leased  lines,  and 
passengers  and  freight  carried  discharged 
at  Qulncy  depot,  and  llkewUie  trains  west 
bound  are  there  loaded.  In  other  words, 
while  appellant's  toad  ends  at  West  Qulncy, 
its  terminus,  by  virtue  of  Its  use  of  leased 
lines,  is  east  of  the  river  In  the  city  of  Quln- 
cy. The  lots  owned  by  appellant,  described 
aa  lots  6,  7,  8,  block  44,  lots  6,  6,  7,  8^  In  block 
46,  ail  In  Woods'  addition  to  Qulncy,  and  lot 
4,  block  62,  In  Holmes  &  Woods'  addition, 
and  block  3,  In  Van  Fhul^  addition,  to  Quln- 
^,  contain  about  S,204  feet  of  side  track. 
In  addition  to  the  buildings  above  mentioned, 
all  necessary  in  the  management  and  op- 
eration of  the  road.  AH  the  property  of  ai>- 
pellant  in  this  state  Is  In  the  town  of  Qulncy. 
In  pursuance  of  a  demand  made  by  the  state 
board  of  equalization  of  this  state,  the  audit- 
or of  appellant,  in  1892,  made  his  return  to 
this  board  of  all  the  property  owned  by  hia 
company  in  this  state,  which  was  assessed 
by  the  board  as  "railroad  track,"  and  appel- 
lant paid  on  this  assessment  the  sum  of 
$GT7.27.  The  local  assessor  of  the  town  ot 
Qulncy  also  assessed  these  lots,  with  tracks 
and  buildings  thereon,  for  the  year  1S92, 
and  the  tax  as  extended  amounted  to  $C69.3S. 
The  lots  were  advertised  for  delinquent  tax- 
es, and  a  Judgment  sought  to  be  taken  against 
them.  Numerous  objections  were  filed  by 
appellant  urging,  as  reasons.  In  substance, 
that  the  trustees  Patton  and  Parsons  were 
engaged  In  operating  the  road  In  this  state; 
that  the  lots  and  block  are  part  of  the  road, 
and  were  at  the  time  of  the  assessment,  where- 
by they  are,  under  the  statute,  "railroad  track"; 
that  the  local  assessor  had  no  power  to  as- 
sess this  property,  and  that  consequently  the 
assessment  was  void;  that  said  trustees  had 
caused  a  schedule  of  all  this  property,  under 
the  head  of  "railroad  track,"  to  be  filed  In 
the  county  clerk's  office,  and  also  with  the 
state  board  of  equalization,  and  that  all  the 
property  had  been  assessed  by  said  board, 
and  the  tax  so 'assessed  by  them  had  been 
paid.  The  county  court  overruled  all  objec- 
tions and  rendered  Judgment  against  these 
lots  and  block  for  delinquent  taxes,  from 
which  Judgmoit  this  appeal  is  prosecuted. 

Berry.  O'Harra  &  Scofidd.  for  appellanta. 
Almeron  Wheat  and  Carl  B.  ICpler,  for  ap- 
pellee. 

PHTULIPS,  3.  (after  stating  the  facts). 
The  question  to  be  determined  by  this  court 
la  whether  the  lots  and  property  owned  by 
appellant  are  to  be  taxed  on  an  assessment 
by  the  local  assessor  of  the  town  of  Qulncy, 
or  by  the  state  board  of  equalization.  All 
the  property  of  this  company  In  this  state  is 
•ituated  In  the  town  of  Qulncy,  and  whether 


the  tax  is  extended  by  virtue  of  the 
ment  made  by  the  assessor  of  that  town,  or 
by  the  state  board  of  equalization,  so  far  aa 
the  revenue  is  concerned,  Is  Immaterial,  as 
the  town  In  either  case  receives  the  benefit 
Paragroph  40,  c.  120,  Starr  &  C.  Ann.  St, 
provides  that  "every  person,  company  or  cor- 
poration owning,  operating  or  constructing  a 
railroad  In  this  state  shall  return  sworn  listt 
or  schedules  of  the  taxable  property  of  such 
railroad  aa  hereinafter  provided,"  etc.  It  is 
Insisted  that  the  trustees,  Patton  and  Parsons, 
are  not  operating  a  railroad  in  this  state. 
Indirectly,  the  eastern  terminus  of  their  road 
ia  on  the  west  side  of  the  Mississippi  river, 
bnt  practically  on  this  side,  in  the  city  of 
Qulncy.  The  passenger  and  freight  depots 
are  located  In  this  state;  also  their  round- 
houses, switch  yards,  side  tracks,  and  ter- 
minal facilities.  The  fact  tliat  these  are 
reached  by  running  over  a  portion  of  a  leased 
line  of  road  does  not  change  the  fact  The 
trains  of  appellant.  In  arriving  from  Trenton, 
Mo.,  do  not  remain  on  the  west  side  of  the 
river,  but  are  operated  through  to  this  state, 
where  the  passengen,  freight,  and  mall  are 
dischargred.  Its  freight  and  passenger  trains 
are  made  up  in  the  switch  yards  In  Illinois, 
and.  In  fact,  all  trains  arrive  at  and  depart 
from  its  station  in  this  stata  Under  the  sec- 
tion of  the  statute  above  referred  to,  it  Is  not 
necessary  that  appellant  should  own  all  the 
lines  used  by  it  A  railroad  company  run- 
ning Its  trains  on  a  leased  line  of  road,  and 
transacting.  In  connection  therewith,  the 
business  usually  done  by  such  corporations.  Is 
operating  a  road  In  this  state,  under  this 
statute.  Every  train  run  by  appellant  car- 
rying passengers  and  freight  over  the  line  of 
the  Chicago,  Burlington  &  Qulncy  Railroad 
*a  the  terminal  of  appellant's  road  In  Qulncy, 
was  an  act  of  operating  a  railroad  In  this 
state.  The  record  In  thlf>  case,  showing  the 
manner  and  method  ot  the  arrival  and  de- 
parture of  trains  from  the  Qulncy  station, 
the  use  made  by  appellant  of  its  property  for 
all  the  purposes  generally  made  by  railroads 
of  terminal  facilities  of  this  character,  all 
show  that  the  trustees  were  operating  a  rail- 
road in  this  state. 

Irrespective,  however,  ot  the  fact  as  to 
whether  or  not  this  road  was  being  operated 
In  this  state,  it  is  an  assured  fact  that  the 
property  sought  to  be  taxed  Is  located  in  Illi- 
nois, and  the  important  question  to  be  deter- 
mined is  whether  It  should  be  assessed  by 
the  assessor  of  the  township  or  by  the  state 
board  of  equalization.  It  is  insisted  by  ap- 
pellee that  the  property  is  subject  to  assess- 
ment by  the  local  assessor,  for  the  reason 
that  appellant  has  no  main  track  located  in 
tills  state.  Paragraph  41,  c  120,  Starr  Sc  0. 
Ann.  St,  provides  for  the  filing  of  a  sworn 
schedule  by  persons  owning  or  operating  a 
railroad  In  this  state,  showing  the  proi>ert7 
held  for  right  of  way,  and  the  length  of  the 
main  and  all  side  and  second  tracks  and  turn- 
outs In  such  county,  etc.     Paragraph  42  of  the 
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same  statute  provides  as  follows:  "Sach  right 
of  way  Including  the  superstructures  of  main, 
side  or  second  tracks  and  turnouts  and  the 
station  and  Improvements  of  the  railroad  com- 
pany on  such  right  of  way  shall  be  held  to 
be  real  estate  for  the  purpose  of  taxation  and 
denominated  'railroad  track'  and  shall  be  so 
listed  and  valued,"  etc.  The  trustees  of  ap- 
pellant's company  are  engaged  in  operating  a 
railroad  in  this  state,  and  it  is  not  necessary 
for  a  railroad  company  to  own  "main  track" 
In  order  to  be  engaged  In  the  operation  of  a 
railroad.  It  Is  sufficient  that  they  are  oper- 
ating a  leased  line,  or,  as  in  the  case  at  bar, 
are  numlng  all  their  trains  through  or  into 
this  state  by  virtue  of  a  contract  or  lease 
from  another  railroad.  The  property  in  ques- 
tion. It  appears,  is  used  altogether  for  rail- 
road purposes,  and  is  all  necessary  in  the  op- 
eration and  management  of  appellant's  road. 
This  is  not  disputed,  nor  is  it  shown  that 
any  part  of  the  property  is  used  for  any  oth- 
er purpose  except  for  strictly  railroad  pur- 
poses. In  the  case  of  Chicago  &  A.  R.  Co.  v. 
People,  98  111.  3tS0,  there  was  an  assessment 
of  a  tract  of  ground  occupied  by  railroad 
tracks,  switches,  turnouts,  depots,  shops,  and 
other  buildings  used  in  the  business  of  the 
road,  like  this.  It  was  assessed  by  the 
board  of  equalization  as  railroad  track,  and, 
like  this,  it  was  assessed  as  land  by  the  lo- 
cal assessor.  The  contest  was  as  to  which 
was  the  legal  and  valid  assessment,  and  it 
was  held  that  the  law  required  the  land  to 
be  assessed  as  "railroad  track,"  and  the  as- 
sessment by  the  local  assessor  was  unau- 
thorized, and  the  collection  of  the  tar  ex- 
tended on  that  assessment  could  not  be  en- 
forced. Such  is  also  the  rule  announced  in 
the  case  of  Chicago  &  A.  R.  Co.  v.  People,  99 
m.  464.  In  the  case  of  Railway  Co.  v.  Gear, 
118  111.  134,  8  N.  E.  082,  the  facts  were 
somewhat  similar  to  the  case  at  bar,  the  lots 
and  blocks  being  occupied  by  the  railway 
company  with  Its  shops,  depots,  and  other 
buildings,  with  a  large  number  of  railroad 
tracks,  and  used  exclusively  for  railroad  pur- 
poses. The  proper  schedule  was  returned  to 
the  state  l)oard  of  equalization,  and  the  proi)- 
erty  was  by  it  assessed  according  to  law. 
The  local  assessor  sought,  in  that  case,  to  as- 
sess the  property,  and  this  court,  in  the  opln- 
l<m,  says:  "There  is  no  doubt  from  the  proof 
that  the  property  upon  which  this  assess- 
ment by  the  local  assessor  was  made  was  of 
the  class  denominated  'railroad  track,'  and 
alone  assessable  by  the  state  board  of  equali- 
zation, and  that  It  was  assessed  by  such 
board,  and  the  tax  under  that  assessment 
paid,  so  that  the  assessment  by  the  local  as- 
sessor was  null  and  void."  The  same  doc- 
trine is  adhered  to  in  the  case  of  Chicago  & 
A.  R.  Co.  V.  People,  129  111.  571,  22  N.  B.  864, 
and  25  N.  B.  5.  In  the  present  case,  the  ap- 
pellant complied  with  the  request  of  the 
state  board  of  equalization  to  return  to  It  its 
schedule  of  property,  which  it  appears  was 
made  in  proiter  form,  and  all  of  the  property 


In  controversy  was  assessed  by  the  state 
board  of  equalization,  and  the  tax  on  the 
assessment  thus  made  has  been  paid  by  ap- 
pellant We  hold  In  this  case  that  the  only 
legal  assessment  made  of  appellant's  prop- 
erty was  that  made  by  the  state  board  of 
equalization,  assessing  the  property  of  ap- 
pellant as  "railroad  track,"  and  therefore  the 
assessment  made  by  the  local  assessor  was 
null  and  void,  and  the  county  court  should 
have  sustained  the  objections  made  by  the 
api)ellant  to  the  rendering  of  judgment 
against  this  pn^perty  for  delinquent  taxes. 
For  the  errors  indicated,  the  Judgment  of 
the  county  court  is  reversed.    Reversed. 


(1S6  III.  S65) 
SPBAR  V.  FARMERS'  &  MECHANICS* 

BANK.i 
(Supreme  Court  of  Illinois.    June  15,  1895.) 

Statotb  of  Frauds  — Frosiisb  t3  Answbb  for 
Debt  or  Amothbb. 
An  agreement  between  two  creditors  of 
a  common  debtor  that  each  will  share  the  loss, 
if  any,  which  the  other  sustains  on  his  claim 
against  snch  debtor,  is  a  "promise  to  answer  for 
the  debt,  default  or  miscarriage  of  another  per- 
son," within  the  statute  of  frauds.  49  111.  App. 
509,  affirmed. 

Appeal  from  appellate  court.  Second  district 
BlU  by  Solomon  Spear  against  the  Farmers' 
&  Mechanics'  Bank  and  others.  Complain- 
ant obtained  a  decree,  which  was  modiiied  by 
the  appellate  court  49  IIL  App.  509.  C<»n- 
plainant  appeals.    Affirmed. 

The  following  statement  of  facts  is  taken 
from  the  opinion  of  the  appellate  court:  "In 
this  case  appellee  filed  a  bill  against  Far- 
mers' &  Mechanics'  Bank  and  John  V.  Far- 
well  Company,  appellants,  and  I.  P.  Norton, 
to  compel  the  defendants  to  pay  to  him  at- 
torney's fees  Included  in  Judgment  notes  tak- 
en by  them  from  Thompson  &  McLean  when 
the  makers  were  Insolvent,  and  afterwards  re- 
duced to  Judgment  and  collected,  and  to  en- 
force an  alleged  verbal  agreement  between 
complainant  and  the  president  of  said  bank 
that  the  bank  should  pay  complainant  one- 
half  of  any  loss  he  might  sustain  through  fail- 
ure to  collect  from  said  Thompson  &  McLean 
certain  debts  due  from  them.  The  bill  alleg- 
ed that  complainant  recovered  a  Judgment  In 
vacation,  January  21,  1891,  against  Thompson 
&  McLean,  for  $4,200  damaj^es  and  costs,  oa 
which  execution  was  issued  the  same  day, 
and  returned  June  15,  1891,  satisfied  els  to 
$624.91,  and  unsatisfied  as  to  the  balance, 
which  Judgment  remained  in  full  force;  that 
Thompson  &  McLean  had  been  insolvent  since 
January  1,  1891;  that  on  January  19,  1891, 
they  gave  John  V.  Farwell  Company  a  Judg- 
ment note  for  $2,473.83  and  $'J.'30  attorney's 
fee,  upon  which  the  payee,  knowing  the  in- 
solvency, entered  Judgment  January  21,  1891, 
and  collected  the  same  out  of  the  property  of 

1  Reported  by  Louis  Boisot,  Jr.,  Esq.,  of  the 
Chicago  bar. 
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said  InaolTents;  that  oa  January  20,  1891, 
said  Insolvents  gave  I.  P.  Norton  a  Judgment 
note  for  $220,  and  $25  attorney's  fee,  on  which 
Judgment  was  entered  January  21,  1891, 
which  was  collected  in  full;  that  on  January 
21,  1891,  said  Insolvents  gave  to  the  bank  a 
Judgment  note  for  $2,013.67,  and  $102.18  at- 
torney's fee,  on  which  Judgment  was  entered 
the  same  day,  and  which  was  collected  in 
full;  that  said  Thompson  &  McLean  on  De- 
cember 1,  1890,  and  prior  thereto,  were  in- 
debted to  complainant  about  $4,000  on  account 
of  his  being  surety  for  them  with  one  John- 
son,  as  Johnson,  Thompson  &  McLean,  to 
said  bank,  John  V.  Farwell  Company  and 
Locke,  Hulet  &  Co.,  and  were  also  Indebted 
to  said  bank  on  other  notes  on  which  com- 
plainant was  not  surety,  and  on  which  the 
bank  had  no  security;  that  about  January  17, 
1891,  It  was  agreed  between  complainant  and 
the  bank  that  nothing  should  be  done  by 
either  towards  collecting  said  Indebtedness 
mitll  Thompson  &  McLean  should  complete 
an  Inventory  of  stock  then  being  made,  and 
that  they  would  work  together  In  protecting 
their  claims,  and.  In  case  of  loss  on  either  of 
said  claims,  would  bear  It  equally;  that  the 
bank  disregarded  its  agreement,  and  obtained 
said  note  and  Judgment,  covering  only  the  un- 
secuired  debt  to  It,  and  sued  Johnson, 
Thompson  &  McLean  and  complainant  on  the 
note  on  which  complainant  was  surety,  then 
amounting  to  $3,671.89;  that  complainant  had 
been  compelled  to  pay  Locke,  Hulct  &  Co. 
$237.80  on  his  said  liability  as  surety  for 
them;  and  that  complainant's  total  loss,  after 
deducting  the  amount  collected  on  execution, 
and  the  profit  realized  by  him  on  goods  pur- 
chased at  sheriff's  sale,  amounted  to  $2,400, 
one-half  of  which  the  bank  should  pay,  under 
said  agreement  The  prayer  of  the  bill  was 
that  the  defendants  should  be  decreed  to  pay 
complainant  said  attorney's  fees,  and  that 
the  bank  should  be  decreed  to  pay  to  him  one- 
half  of  his  said  loss.  The  bank,  in  Its  answer, 
denied  the  making  of  the  alleged  agreement, 
as  well  as  the  authority  of  any  officer  of  the 
bank  to  make  an  agreement  of  that  kind,  and 
pleaded  the  statute  of  frauds  as  a  defense  to 
such  alleged  agreement  The  answer  of  John 
V.  Farwell  Company  dolled  any  knowledge 
on  January  19,  1891,  of  the  Insolvency  of 
Thompson  &  McLean,  and  admitted  the  tak- 
ing of  the  Judgment  note,  with  attorney's  fee, 
but  averred  that  It  was  taken  In  renewal  of 
previous  notes  given  when  complainant  repre- 
sented the  makers  to  be  Insolvent,  which  con- 
tained provisions  for  attorney's  fees.  The 
court,  on  a  hearing  of  the  cause,  found  that 
the  complainant  was  entitled  to  the  relief 
prayed  for,  and  referred  the  cause  to  the  mas- 
ter to  state  the  account,  and  find  the  net  loss 
of  complainant  because  of  his  suretyship.  The 
master  reported  that  complainant,  as  surety 
for  Thompson  &  McLean,  was  compelled  to 
pay  the  bank  $3,500,  and  Locke,  Hulet  & 
Co.  $237.80;  that  after  crediting  $624.71  real- 
ized on  execution,  $900  profit  made  on  sale  of 


goods,  $250  attorney's  fee  to  be  paid  back  by 
John  V.  Farwell  Company,  and  $25  attorney's 
fee  to  be  p^d  back  by  Norton,  the  amount 
paid  by  complainant  as  such  surety  was  $1,- 
938.86;  and  that  there  was  due  complain- 
ant from  the  bank,  under  the  agreement,  one- 
half  of  that  sum,  or  $969.43.  Objections  and 
exceptions  to  said  report  vr&ee  overruled,  and 
the  court  decreed  that  John  V.  FarweU  Com- 
pany pay  complainant  $250;  that  I.  P.  Nor- 
ton pay  $25,  and  that  the  bank  pay  $969.43; 
and  that  on  payment  of  ^teild  sum  by  the  bank 
it  should  be  subrogated  to  the  rights  of  oiHn- 
plalnant,  to  the  extent  of  one-half  of  the  in- 
debtedness due  him  from  Johnson,  Thompson 
&  McLean.  From  this  decree  the  Farmers'-  & 
Mechanics'  Bank  and  John  V.  FarweU  Com- 
pany appealed.  The  evidence  showed  that  at 
the  time  complainant  took  his  note,  and  entered 
Judgment  tha«on,  he  Was  surety  on  the  note 
for  $3,500  to  the  bank,  and  had  guarantied 
the  account  of  Locke,  Hulet  &  Co.  for  $237.80, 
and  was  also  on  a  written  guaranty  to  the 
amount  of  $1,000,  covering  part  of  the  In- 
debtedness included  in  the  Judgment  of  John 
V.  Farwell  Company,  and  that  Thompson  & 
McLean  were  Insolvent,  but  he  had  not  then 
paid  any  of  said  liabilities.  The  Judgment 
note  was  given  for  the  purpose  of  indemnify- 
ing him  for  what  he  Would  have  to  pay,  and 
it  was  taken  and  Judgment  entered  for  that 
purpose.  Before  the  hearing  he  paid  the  Judg- 
ment on  the  $3,500  note,  amounting  to  $3,- 
976.66,  and  the  account  of  $237.80."  The  ap- 
pellate court  affirmed  the  decree  as  to  John  V. 
EYirwell  Company,  and  reversed  the  decree  as 
to  the  Farmers'  &  Mechanics'  Bank,  and  Solo- 
mon Spear  appealed.  The  question  before  this 
court  Is  on  the  Judgment  of  the  appellate  court 
on  the  contention  between  Spear  and  the 
bank. 

Williams,  Lawrence  &  Williams,  for  appel- 
lant.  G.  W.  Thompson,  for  appellee. 

PHILLIPS,  J.  (after  stating  the  «act»).  The 
principal  question  presented  for  consldieration 
is  whether  the  alleged  agreement  between 
Spear  and  the  bank,  as  alleged  In  the  bill,  is 
withhi  that  provision  of  the  statute  of  frauds 
and  perjuries,  "that  no  action  shall  be  brought 
•  •  •  whereby  to  charge  the  defendants 
upon  any  special  promise  to  answer  for  the 
debt,  default  or  miscarriage  of  another  per- 
son," unless  the  promise  be  In  writing,  and 
signed  by  the  person  to  be  charged.  The  de- 
termination of  this  question  is  dependent  on 
whether  the  agreement  Is  an  original  and  In- 
dependent one,  or  whether  collateral  to  the 
agreement  of  another  person,  whereby  the 
promise  is  to  answer  for  the  debt  or  default 
of  that  other.  In  the  first  case.  It  Is  not  with- 
in the  statute;  in  the  secpnd,  it  Is.  Bddy  v. 
Roberts,  17  HI.  605;  Resseter  v.  Waterman, 
151  la  189,  37  N.  B.  875.  The  question 
whether  an  agreement  Is  an  original  and  In- 
dependent one  Is  often  attendant  with  much 
difficulty  in  its  determination.   In  this  case 
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rhompson  ft  Mcliean  were  primarily  liable, 
and  the  principal  debtors,  and,  if  theAgreement 
was  made  as  claimed,  their  liability  was  In  no 
manner  changed  thereby.  By  their  discharge 
of  their  Indebtedness,  neither  party  to  the 
agreement  wonld  have  had  to  pay  any  sum  to 
the  other,  even  If  the  agreement  had  been  In 
writing,  and  a  snUlcIent  consideration  for  the 
promise  of  each  to  the  other.  The  promise,  if 
any  was  made  by  the  bank,  was  a  collateral 
promise.  There  was  no  change  In  the  original 
Indebtedness,  the  original  debtMS  remaining 
liable  to  the  original  creditors,  precisely  the 
same  as  when  the  Indebtedness  was  originally 
contracted.  Spear  had  no  Uen  of  any  kind, 
and  gave  up  and  yielded  no  right  he  had 
against  the  debtors,  but,  as  he  says,  be  orally 
undertook  to  share  with  the  bank  its  loss,  if 
any.  on  the  $2,000  note,  and  the  bank,  as 
Spear  says,  undertook  orally  to  share  with 
Spear  any  loss  he  might  hare  by  reason  of  bis 
being  security  for  debtors;  that  Is,  tbe  prom- 
ise of  each  was  a  collateral  undertaking  to  be 
answerable  for  the  debt  of  Thompson  &  Mo- 
Lean,  and  Jolmson,  Thompson  &  McLean,  if 
Thompson  &  McLean  should  make  default  In 
payment  Sncb  a  contract  is  within  tbe  stat- 
ute. 

It  Is  orged  that  the  promise  of  tbe  bank 
president  was  founded  upon  a  new  and  in- 
dependent consideration  morlng  fn^n  appel- 
lee to  appellant,  by  the  agreement  that  each 
should  share  the  loss  Jointly  sustained,  and 
each  should  delay  action  until  a  certain  fixed 
time,  and  then  to  take  action  only  upon  con- 
sultation with  the  other,  and  that  this  prom- 
ise was  for  the  mutual  advantage  of  the  con- 
tracting parties.  The  promise  to  share  the 
loss  is  the  material  thing  promised,  and  that 
promise  was  collateral  to  the  debt  of  Thomp- 
son &  McLean  to  each  of  the  parties;  and,  If 
it  be  admitted  that  the  consideration  of  the 
promise  of  one  to  the  other  Is  sufficient  as  a 
consideration,  still  the  requirement  of  the 
statute  that  the  agreement  shall  be  in  writing 
Is  not  compiled  with,  and  the  promise  would 
still  be  void.  Eddy  v.  Roberts,  supra.  From 
a  consideration  of  the  record,  we  must  affirm 
the  Judgment  of  the  appellate  court   Afflnn- 


ON  lU.  MS) 

PUNK  v.  BABBITT.i 
(Supreme  Court  of  Illinois.    June  IS,  1805.) 

PLSADIKS — AlDBR  BT  VSBDIOT  —  ITEeOTIABI.H  Xll- 

•TB0MBWT8— IBSTRUOTIONS— RbVISW  OH   AP- 

PBAI/— LSADI!70   QuESTIoys. 

1.  Ooing  to  trial  without  formal  israe  being 
Joined  on  a  plea  is  a  waiver  of  the  formal  join- 
der, and  the  Irregnlarity  is  cored  by  verdict  56 
111.  App.  124,  affirmed. 

2.  An  instmnient  in  form  of  a  bill  of  ex- 
change, bnt  naming  no  drawee,  is,  in  effect,  a 
draft  by  tbe  drawer  on  himself,  and  may  be 
sued  on  as  an  accepted  bill,  or  as  a  promissory 
note. 

*  Reported  by  Lonis  Boisot  Jt-,  I<s4->  of  the 
Chicago  bar. 


5.  Recovery  on  snch  an  instrument  may  be 
had  nnder  the  common  connta. 

4.  Allowing  leading  questions  is  a  matter 
of  discretion  with  the  trial  court — not  review- 
able unless  there  has  been  a  palpable  abuse  of 
discretion.     55  IIL  App.  124,  affirmed. 

6.  The  modification  of  instructions  by  add- 
ing an  erroneous  qoalification  is  not  reversible 
error,  when  made  for  the  purpose  of  reconcil- 
ing snch  instructionB  with  other  instructions 
asKed  for  by  the  complaining  party. 

Appeal  from  appellate  court  Third  iSs- 
trict 

Assumpsit  by  Erasmus  D.  Babbitt  against 
Francis  M.  Funk  and  Ira  Lackey.  PlaintiB 
obtained  judgment  which  was  affirmed  by 
the  appellate  court  55  111.  App.  124.  De- 
fendant Ftink  appeals.    Affirmed. 

Kerrick  &  Spencer  and  Fifer  &  PhlUIps, 
for  appellant  John  B.  Pollock  and  A.  J. 
Barr,  for  appellee. 

BAKER,  J.  This  was  assumpsit  brought 
by  Erasmus  D.  Babbitt  appellee^  against 
Francis  M.  Funic,  the  appellant  and  one 
Ira  Lackey,  as  partners  under  the  firm  name 
of  Funk  &  Lackey.  The  15  special  counts  of 
the  declaration  counted  upon  15  promissory 
notes  claimed  to  have  been  made  by  the  firm 
to  appellee,  and  the  declaration  also  con- 
tained the  common  counts.  The  firm  had 
been  dissolved  a  year  or  more  prior  to  the 
commencement  of  the  suit  Lackey  made 
default  Appellant  interposed  four  pleas,— 
nonassumpslt,  no  consideration,  that  be  did 
not  execute  the  notes,  and  denial  of  joint 
liability,— and  the  two  latter  pleas  were 
verified  by  affidavit  A  jury  trial  resulted 
in  a  verdict  and  Judgment  in  favor  of  ap- 
pellee, and  against  both  partners  of  the  late 
firm,  for  $4,240.  There  was  an  affirmance 
of  the  Judgment  upon  appeal  of  Funk  to  the 
appellate  court,  and  he  then  brought  the  case 
here  by  this  nppeaL 

It  is  claimed  that  the  circuit  court  com- 
mitted error  In  proceeding  to  trial  without 
Issue  being  Joined  upon  the  plea  of  nonas- 
sumpslt and  those  in  denial  of  the  execution 
of  the  notes  and  of  joint  liability.  AU  three 
of  said  pleas  ccmcluded  to  the  country,  and 
no  formal  similiter  was  added  to  either.  It 
Is  the  doctrine  of  this  court  that  going  to 
trial  without  formal  issue  being  Joined  on  a 
plea  is  a  waiver  of  a  formal  Joinder,  and 
the  Irregularity  Is  cured  by  the  verdict 
Anderson  v.  Jacobson,  66  lU.  622;  Strohm  r. 
Hayes,  70  Ul.  41;  People  ▼.  Weber.  92  IIL 
288. 

It  Is  assigned  as  error  that  the  trial  court 
permitted  to  be  introduced  in  evidence  six 
of  the  written  instruments  purporting  to  be 
signed  by  the  firm  of  Funk  3c  Lackey. 
These  several  Instruments  were,  in  form, 
substantially  like  this:  "$350.00.  Bloomin^r- 
ton.  111.,  April  23,  1891.  Thirty  days  after 
date,  pay  to  the  order  of  B.  D.  Babbitt  three 
hundred  and  fifty  dollars,  for  value  receive<l. 
Funk  &  Lackey."  Said  instruments  were 
declared  on  as  promissory  notes.  It  is 
urged  that  they  are  not  notes,  or  even  prom- 
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iBes  to  pay,  and,  not  being  directed  to  any 
one,  do  not  conetltnte  drafts  or  orders,  and 
In  fact  amount  to  no  more  than  blank  pieces 
of  xmper.  They  are,  nndonbtedly,  very  ir- 
regular and  Informal  Instruments,  but  they 
are  not  void  as  written  evidence  of  Indebted- 
ness. A  person  may  draw  a  bill  upon  him- 
self, payable  to  a  third  person.  In  wblch 
case  he  is  both  drawer  and  drawee.  Here 
the  firm  drew  bills,  but  did  not  address  them 
to  any  third  person  or  persons,  and  It  Is 
therefore  to  be  regarded  that  they  were,  In 
legal  effect,  addressed  to  themselves,  as 
drawees,  and  the  signatures  of  the  firm  to 
the  several  bills  bound  the  firm,  both  as 
drawers  and  acceptors.  The  Instruments 
are  Inland  bills  of  exchange,  to  which  the 
Arm  sustain  the  triple  relation  of  di-awers, 
drawees,  and  acceptors.  And,  as  the  decla- 
ration contains  the  consolidated  counts,  the 
bills  were  admissible  In  evidence  under 
them.  Moreover,  the  drawers  and  drawees 
being  the  same,  the  bills  are,  in  legal  effect, 
promissory  notes,  and  may  be  treated  as 
such,  or  as  bills,  at  the  holder's  t^tlon.  1 
Daniel,  Neg.  Inst.  U  128,  129. 

Complaint  is  made  that  counsel  were  per- 
mitted, over  tbe  objections  of  appellant,  to 
ask  numerous  leading  questions  of  Babbitt, 
the  plaintiff  below.  On  both  sides  of  the 
case  the  rule  excluding  such  questions  on 
the  direct  examination  of  witnesses  was 
i-ather  loostiy  enforced,— more  so  than  is 
advisable.  Oreenljeaf  says  (1  Oreenl.  Bv.  I 
435}  that  when  and  under  what  .circum- 
stances a  leading  question  may  be  put  is  a 
matter  resting  in  the  sound  discretion  of  the 
court,  and  not  a  matter  which  can  be  as- 
signed for  error.  And  this  court  has  held 
that  a  general  objection  to  a  question  will 
not  reach  the  objection  of  its  being  leading, 
and  that  trial  courts  must  be  allowed  to  ex- 
ercise a  large  discretion  on  the  subject  of 
leading  questions.  Parmelee  v.  Austin,  20 
III.  35;  Bank  v.  Dunbar,  118  111.  626.  9  N. 
£].  186.  We  do  not  understand  the  law,  as 
held  in  this  state,  to  be  that  an  assignment 
of  error  will  not  lie  for  permitting  leading 
questions  to  be  asked;  but  we  do  under- 
stand the  doctrine  to  be  that  the  matter 
of  allowing  such  questions  is  so  much  a 
matter  within  the  discretion  of  the  trial 
court  as  that  a  Judgment  will  not  be  re- 
versed for  a  ruling  in  regard  thereto,  unless 
It  is  manifest  that  there  has  been  a  palpable 
abuse  of  discretion,  and  also  a  substantial 
Injury  done.  Upon  inspection  of  the  record, 
we  find  that  in  almost  every  Instance  the  ob- 
jections interposed  were  general  objections, 
and  not  placed  upon  the  g^round  that  they 
were  leading.  In  a  comparatively  few  iii- 
Btances  the  objections  were  put  uiton  that 
specific  ground.  But,  so  far  as  we  can  dis- 
cover, in  every  such  instance  either  the  ob- 
jections were  made  after  the  questions  had 
been  answered,  and  no  motions  made  to 
exclude,  or  the  questions  and  answers  were 
substantially   repetitious  of  questions  and 


answers  already  in  the  record,  or  else  the 
Inquiries  were  in  regard  to  minor  and  xaMn- 
portant  matters.  Moreover,  Babbitt,  at  the 
time  of  his  examination,  was  over  82  years 
of  age,  and  it  is  apparent  from  the  record  that 
the  infirmities  of  old  age  made  it  difficult  to 
get  his  testimony  upon  the  real  matters^  in- 
volved in  the  controversy  without,  to  sane  ex- 
tent, resorting  to  direct  and  pointed  intenogar 
tories.  Upon  the  whole,  wc  are  unable  to 
come  to  the  conclusion  that  the  action  and  the 
rulings  of  the  court  in  the  premises  show  such 
a  palpable  and  injurious  abuse  of  discretion  as 
to  constitute  reversible  error. 

It  is  claimed  that  the  court  erred  in  al- 
lowing Lackey  to  testify,  in  answer  to  lead- 
ing questions,  over  the  objections  of  appel- 
lant, that  tbe  money  he  got  of  Babbitt  "was 
used  in  firm  business."  The  examination 
was  thus:  "Q.  What  was  done  with  the 
money?  A.  Used  to  pay  debts  of  the  firm. 
(Objection  and  exception  by  defendant's  coun- 
sel.) Q.  Was  it  used  in  the  firm?  (Ob- 
jection by  defendant)  A.  Yes,  sir.  (De- 
fendant excepted.)  The  Court:  That  Is  aU 
right,  as  far  as  it  goes.  (Defendant  except- 
ed.) Q.  Was  that  money  used  in  the  firm 
business?  (Objection  by  defendant,  as  call- 
ing for  conclusion.)  A.  Yes,  sir.  The  Court: 
I  suppose  it  is  a  matter  of  fact,  whether  it 
was  used  that  way  or  not  He  may  answer 
that  (Defendant  excepted.)"  We  think 
that,  from  the  standpoint  of  the  views  al- 
ready expressed,  this  claim  of  «rror  is  not 
well  made. 

Tbe  15  notes  in  snit— the  first  bearing  date 
December  13,  1890,  the  last  bearing  date  May 
27,  1891,  and  the  others  bearing  intermediate 
dates— were  executed  by  Lackey,  in  the  name 
of  the  firm,  for  moneys  borrowed  of  appellee 
at  said  several  times.  The  moneys  were  de- 
livered in  the  form  of  checks  on  the  People's 
Bank  of  Bloomlngton,  signed  by  Babbitt,  and 
payable  to  Funk  &  Lackey  or  bearer.  Ap- 
pelant and  Lackey  were,  and  for  many  years 
had  been,  partners  in  the  retail  drug  business 
at  Bloomlngton,  under  the  firm  name  of  Funk 
&  Lackey.  Lackey  had  the  principal  care 
and  management  of  the  business.  Funk  giv- 
ing it  but  little  personal  attention.  At  the 
trial  the  theory  of  plaintiff  below  (appellee 
here)  was  that  he  had  loaned  his  money  to  the 
firm,  and  bad  taken  the  firm  notes  therefor, 
the  money  being  delivered  to,  and  the  notes 
signed,  by  Lackey,  one  ot  tbe  partners,  acting 
in  behalf  of,  and  as  the  agent  of,  the  firm. 
The  theory  of  the  defendant  was  that  Lackey 
had  borrowed  the  money  as  an  Individual, 
and  for  his  own  personal  use.  under  an  agree- 
ment to  give  the  firm  notes  as  security  there- 
for, and  that  appellee  had  cognizance  of  these 
facts  at  the  time  of  the  transactions.  There 
was  evidence  tending  to  prove  each  of  these 
theories  of  the  case.  Tbe  Instructions  that 
were  given  on  motion  of  appellee  are  not 
challenged.  Appellant  tendered  to  the  court 
an  instruction  which  read  as  follows:  "(4) 
Tbe  court  Instrocts  tbe  Jury  that  although 
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Obey  may  bellere  from  the  evidence  that  the 
plaintiff  loaned  the  money  to  the  amomit  of 
the  notes  offoed  In  evidence,  and  took  snch 
notes  therefor,  yet  If  the  Jury  further  be- 
lieve from  the  evidence  that  snch  money 
was  in  fact  borrowed  for  the  use  of  Lackey, 
and  not  of  the  firm,  and  that  the  plaintiff 
knew  snch  fact,  if  it  be  a  f&ct,  or  If  the  Jury 
believe  that  the  plaintiff  knew,  or  had  notice, 
that  Lackey  bad  no  power  so  to  bind  the 
firm,  or  that  the  money.  If  any,  was  not  In 
good  faith  loaned  to  the  firm,  then  hi  either 
of  such  cases  the  Jury  should  find  the  Issues 
for  the  defendant."  The  court  did  not  give 
said  instruction,  as  asked,  but  modified  it  by 
adding  thereto,  at  Its  end,  the  following 
words:  "UnleRS  the  plaintiff  has  proven  by 
preponderance  of  the  evidence  that  the  firm 
of  Funk  &  Lackey  did  In  fact  receive  and  nse 
the  money  of  the  plaintiff."  And  the  court 
then  gave  the  Instruction,  as  modified,  to  the 
jury.  And  the  court  made  a  like  modifica- 
tion to  three  others  of  the  Instructions  sub- 
mitted by  appellant,  before  giving  them  to 
the  Jury.  But  the  court  also  gave  to  the 
Jury,  at  the  instance  and  upon  the  motion  of 
appellant,  two  other  instructions,  which  read 
as  follows:  "(1)  The  court  Instructs  the  Jury 
that  If  the  plaintiff  has  failed  to  prove  by  a 
preponderance  of  the  evidence  that  Funk  & 
Lackey  received  money,  and  if  the  Jury 
further  believe  from  the  evidence  that  the 
money  was  loaned  to  Ira  Lackey  personally, 
then  In  such  case  the  Jury  should  find  a  ver- 
dict for  the  defendant  Funk.  And  that 
should  be  the  verdict  of  the  Jury,  although  It 
may  appear  from  the  evidence  that  Ira 
Lackey,  at  each  of  the  times  of  making  the 
several  loans,  as  security  therefor,  gave  to  the 
plaintiff  a  note  signed  'Funk  &  Lackey.'" 
"(8)  The  court  Instructs  the  Jury  that,  before 
the  plaintiff  can  recover  in  the  case,  he  must 
prove  by  preponderance  of  the  evidence  either 
one  or  both  of  the  following:  First,  that  the 
firm  of  B^nk  &  Lackey  actually  received  his 
money;  second,  that  he  actually  loaned  it  in 
good  faith  to  the  firm  of  Funk  &  Lackey,  and 
in  good  faith  to  receive  their  note  therefor, — 
the  law  being  that  If  the  money  was  not  re- 
ceived by  the  firm,  and  the  money  was  loaned 
to  Ira  Lackey  personally,  then  the  plaintiff 
cannot  recover,  although  at  the  time  of  mak- 
ing snch  loans  the  plaintiff,  as  security  for  his 
loans,  took  from  Ira  Lackey  a  note  or  notes 
signed  by  Pnnk  &  Lackey."  The  modifica- 
tions made  by  the  court  to  instructions  4,  2, 
6,  and  7  did  not  correctly  state  the  law.  One 
partner  has  power  to  borrow  money  for  part- 
nership purposes,  and  give  the  notes  of  the 
firm  therefor.  Walsh  v.  Lennon,  98  111.  27. 
But  he  cannot  bind  the  firm  of  which  he  is  a 
member  by  giving  the  firm  note  In  satisfac- 
tion of,  or  as  security  for.  his  personal  in- 
debtedness. Wlttram  V.  Van  Wormer,  44  111. 
626;  Wright  V.  Brosseau,  73  111.  381.  And  in 
Watt  T.  Kirby,  15  111.  200.  this  court  said 
that  where  the  credit  is  originally  given  to 
one  partner  the  creditor  cannot  bold  the  other 


partners  liable,  although  they  may  receive  the 
benefit  of  the  transaction;  that  the  debt,  be- 
ing separate  In  Its  Inception,  does  not  become 
Joint  by  the  subsequent  application  of  the 
funds  to  the  purposes  of  the  partnership.  We 
think,  however,  that,  although  the  modifica- 
tion made  by  the  court  misstated  the  law, 
yet  that  it  did  not  constitute  reversible  error. 
This  court  has  decided  in  numerous  cases 
that  a  party  cannot  assign  for  error  a  ruling 
made  at  bis  own  instance,  and  has  no  right  to 
complain  of  an  error  In  an  Instruction  when 
like  error  appears  In  an  instruction  given  at 
his  request  Coal  Co.  v.  Haennl,  146  111.  614, 
85  N.  B.  162,  and  cases  there  cited.  Here  It 
was  not  at  the  Instance  of  appellee  that  an 
tmsound  proposition  of  law  was  Incorporated 
In  the  Instructions,  but  It  was  on  the  motion 
of  appellant  himself  that  it  was  brought  Into 
the  case.  That  which  the  court  thereafter 
did  of  Its  own  motion  was  simply  to  harmo- 
nize the  instructions  tendered  by  appellant. 
Appellant  makes  quite  a  plausible  argument 
for  the  purpose  of  showing  that  the  language 
in  the  Instructions  given  at  his  Instance,  1.  e. 
"that  the  firm  of  Funk  &  Lackey  actually 
received  the  money,"  and  "that  Funk  & 
Lackey  received  the  money,"  have  reference 
only  to  the  original  rec^tlon  of  the  money 
from  Babbitt  at  the  time  of  the  loans;  where- 
as the  language  of  the  modifications  made  by 
the  court,  1.  e.  "that  the  firm  of  Funk  & 
Lackey  did  In  fact  receive  and  use  the 
money,"  are  broader,  and  Include,  not  only 
the  case  of  an  original  reception  of  the  money 
by  the  firm  from  Babbitt,  but  also  the  case  of 
a  receiving  by  the  firm  from  Lackey  subse- 
quent to  an  original  reception  of  the  same 
from  Babbitt  by  Lackey,  acting  in  his  Indi- 
vidual capacity,  and  not  as  agent  of  the  firm. 
The  state  of  the  case  was  this:  The  testi- 
mony introduced  by  appellee  tended  to  prove, 
among  other  things,  that  the  money  borrowed 
from  Babbitt,  although  not  entered  on  the 
firm  books,  was  actually  used  for  firm  pur- 
poses,—in  paying  firm  Indebtedness,  etc,— 
while  the  testimony  Introduced  by  appellant 
tended  to  prove,  Inter  alia,  that  the  borrowed 
money  could  not  be  traced  on  the  books,  or 
to  any  use  for  firm  purposes,  and  that  It  was 
appropriated  to  the  personal  and  individual 
use  of  Lackey.  It  is  to  be  noted  that  the  in- 
structions proffered  by  appellant  did  not  use 
any  such  expression  as  "actually  received  the 
money  in  the  first  instance,"  or  "original  re- 
ception of  the  money  from  Babbitt,"  or  "sub- 
sequent reception  of  the  money  by  the  firm 
from  Lackey."  They  simply  called  the  at- 
tention of  the  Jury  to  this  question,— whether 
or  not  there  had  been  an  actual  reception  of 
the  money  by  the  firm,— and  left  It  wholly  a 
matter  of  Indifference  whether  such  receiv- 
ing of  the  money  by  the  firm  was  from  Bab- 
bitt, and  at  the  time  of  the  loans,  or  subse- 
quent to  the  original  loans,  and  from  Lackey. 
The  office  of  an  instruction  Is  to  give  knowl- 
edge and  information  to  the  Jury,  for  immedi- 
ate application  to  the  subject-matter  before 
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them.  The  test,  then,  ta,  not  what  the  Ingenu- 
ity of  counsel  can,  at  leisure,  work  oat  the 
Instructions  to  mean,  but  how  and  In  what 
sense,  under  the  evidence  before  them,  and  the 
circumstances  of  the  trial,  would  ordinary 
men  and  Jurors  imderstand  the  Instructions. 
We  think  that  In  the  light  of  the  testimony 
above  referred  to  the  Jury,  when  they  were 
told  in  the  Instructions  given  at  the  request 
of  appellant  that  they  should  pass  upon  the 
questions  "whether  the  firm  of  Funk  & 
Lackey  actually  received  the  money,"  and 
whether  "Funk  &  Lackey  received  the  mon- 
ey,"—their  attention  not  being  called  to  either 
the  inquiry  as  to  when  It  was  received, 
whether  at  the  time  of  the  loan  or  thereafter, 
or  to  the  inquiry  whether  it  was  received 
from  Babbitt  or  from  Lackey,— would  under- 
stand that  it  was  Immaterial  from  whom,  or 
at  what  time,  the  money  was  received,  pro- 
vided only  that  the  result  was  that  the  firm 
got  the  money  and  the  benefit  thereof.  We 
find  no  error  in  the  record  for  which  the  Judg- 
ment should  be  reversed.  The  Judgment  of 
the  appellate  court  is  affirmed.    Affirmed. 


(US  III.  «2) 

CITY  OP  CARLINVILLE  v.  McOLURB 

et  al.i 
(Snprane  Court  of  Illinois.     June  18, 18^.). 

StHEET    ImPBOVBMENT  —  SOPPIOIBHOT     OP    OlUM- 

MARCE — Description  of  Improvement. 
An  ordinance  for  paving  a  street  provided 
that  such  street  should  "be  excavated  to  the 
depth  of  11  inches  along  the  line  thereof  below 
the  grade  as  shown  by  the  profile  of  said  street 
on  file  in  the  ofBce  of  the  city  derk."  Said  pro- 
file showed  one  line  representing  the  proposed 
grade  of  the  slxeet;  another  line,  at  a  uniform 
distance  below  it,  showing  the  bottom  of  the 
excavation;  and  an  irregular  line,  showing  the 
present  surface  of  the  ground.  The  profile  was 
drawn  on  paper  divided  into  squares,  so  that 
the  distance  between  the  surface  line  and  the 
grade  line  could  be  ascertained  by  comparing  it 
with  the  distance  between  the  grade  line  and 
the  excavation  line,  representing  11  Inches. 
Held,  that  the  ordinance  and  the  profile  together 
suffidently  showed  the  position  of  Ute  grade 
line  with  reference  to  the  surface. 

Appeal  from  Macoupin  county  court;  Arch- 
elaus  N.  Yancey,  Judge. 

Petition  of  the  city  of  Garllnvllle  for  con- 
flrmatioa  ot  a  special  tax.  Milton.  McClure 
and  James  A.  McClure  filed  objections,  which 
were  sustained.   The  city  appeals.    Reversed. 

M.  Hoben  and  F.  W.  Burton,  for  appe- 
lant John  T.  Rtnaker  and  Lewis  Rinaker, 
for  app^ees. 

BAKER,  J,  The  city  of  Carllnvllle  adopt- 
ed an  ordinance  for  paving  with  brick  East 
Main  street,  in  said  city,  from  the  east  line 
of  the  public  square  to  the  east  line  of  East 
street,  to  the  width  of  21  feet  on  each  side 
of  the  center  line  of  said  East  Main  street; 
and  from  the  east  line  of  Bast  street  to  the 

1  Reported  by  Louis  Boisot,  Jr.,  Esq.,  of  the 
Chicago  bar. 


west  line  of  Center  street,  to  the  width  of  14 
feet  on  each  side  of  the  center  line  of  said 
East  Main  street;  and  it  was  provided  that 
the  cost  of  street  intersections  and  crossings 
should  be  paid  by  general  taxation,  and  the 
residue  of  the  cost  of  the  improvement  paid 
by  special  taxation  of  abutting  lots  and  par- 
cels of  land.  The  total  estimated  cost  of  the 
Improvement  was  (14,236.99,  and  of  this  the 
sum  of  $2,000.33  was  apportioned  to  the  city 
and  $12,236.66  assessed  and  taxed  against 
abutting  real  estate,  to  be  paid  in  five  install- 
ments. In  this  proceeding  for  the  confirma- 
tion of  the  assessment  roll  there  was  Judg- 
ment of  confirmation  by  default  as  to  all 
the  property  assessed,  except  that  of  Milton 
McClure  and  James  A.  McClure,  who  are  the 
appellees  now  before  us.  The  total  assess- 
ment upon  the  real  estate  of  Milton  McClure 
was  $284.26,  and  that  upon  the  real  estate 
of  James  A.  McClure,  $51.05.  They  inters 
posed  objections  to  confirmation,  and  the 
county  court  sustained  the  objection  that  the 
ordinance  which  provides  for  the  improve- 
ment to  pay  the  special  tax  as  assessed  Is 
invalid,  because  the  ordinance  and  the  prt^e 
made  a  part  of  the  ordinance  do  not  contain 
a  sufficient  description  of  the  nature,  char- 
acter, and  locality  of  the  proposed  improve- 
ment, and  that,  therefore,  there  is  no  valid 
ordinance  authorizing  the  imposition  of  .said 
special  tax.  And  the  court  refused  Judg- 
ment of  confirmation  as  to  the  property  of 
appellees,  and  dismissed  the  proceeding  as 
to  their  lots  and  parcels  of  land.  From  that 
Judgment  the  city  prosecutes  this  appeal  - 
The  ordinance  provided  that  said  East 
Main  street,  to  the  respective  widths  above 
indicated  on  each  side  of  its  center  line, 
should  "be  excavated  to  the  depth  of  eleven 
loobes  along  the  line  thereof,  below  the 
grade  as  shown  by  the  profile  of  said  street 
on  file  In  the  office  of  the  city  clerk";  and 
that  at  the  distance  of  12  Inches  from  the 
outer  edges  of  the  improvement,  for  the  en- 
tire length  thereof,  the  excavation  should  be 
of  the  depth  of  15  inches,— said  excavation 
to-be  in  the  form  of  a  segment  of  a  circle; 
and  the  portion  of  the  street  between  said 
12-lncb  lines  and  the  outer  edges  of  the 
street  so  excavated  on  both  sides  thereof  to  be 
graded  and  paved  In  a  similar  manner  as  the 
remainder  of  said  street,  so  as  to  make  a 
good  and  substantial  gutter  along  said  12- 
Inch  lines.  No  mention  is  made  in  the  ordi- 
nance of  any  city  datum,  or  established 
grade,  or  any  fixed  object,  natural  or  arti- 
ficial, on  the  vertical  plane  of  the  city,  other 
than  the  above  reference  to  the  profile  of  the 
street.  The  horizontal  plane  is,  of  course, 
made  certain  by  references  to  the  east  line 
of  the  public  square,  the  east  line  of  East 
street,  the  west  line  of  Center  street,  and  the 
distances  given  on  either  side  of  the  center 
line  of  East  Main  street.  The  provision  in 
regard  to  the  vertical  location  of  the  im- 
provement simply  is  that  the  excavation  is 
to  be  made  along  the  center  line  of  the  street 
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to  be  Improved  to  the  depth  of  11  Inches  be- 
low the  grade  of  said  street  as  shown  by  the 
profile  of  said  street  on  file  In  the  office  of 
the  dty  clerk.  It  Is  essential  to  the  validity 
of  the  special  tax  that  the  ordinance  provid- 
ing for  the  proposed  local  Improvement 
should  specify  the  nature,  character,  locality,' 
■and  description  of  such  Improvement.  Rev. 
St  c  24,  art  9,  8  19;  Levy  v.  City  of  Chi- 
cago, 113  lU.  650;  City  of  Kankakee  v.  Pot- 
ter, 119  111.  324,  10  N.  B.  212;  City  of  Carlyle 
V.  County  of  ainton,  140  111.  612,  30  N.  B. 
782;  Village  of  Hyde  Park  v.  Carton,  132  lU. 
100,  23  N.  E.  590;  Gag©  v.  City  of  Chicago, 
143  lU.  157.  82  N.  E.  264;  Lake  Shora  &  M. 
S.  Ry.  Co.  V.  City  of  Chicago,  144  lU.  391, 
33  N.  B.  602.  It  is  the  doctrine  of  the  cases 
olted,  and  the  numerous  other  decisions  of 
this  court,  that  the  ordinance  must  give  such 
a  desci-lptlon  of  the  Improvement  as  that  an 
intelligent  and  substantially  correct  estimate 
of  Its  cost  can  be  made.  It  Is  necessary  that 
the  grade  of  the  street  should  be  made  to  ap- 
pear, in  order  to  show  what  amount  of  exca- 
vation and  fill,  respectively,  are  required  to 
be  made  In  the  construction  of  the  Improve- 
ment But  we  do  not  understand  that  it  Is 
necessary  that  In  the  body  of  every  ordi- 
nance providing  for  a  local  Improvement  up- 
<Mi  a  street  by  special  assessment  or  special 
taxation  the  details  of  the  grade  of  that 
street  should  be  set  out  A  reference  to  an 
ordinance,  monument  instrument  or  other 
fixed  thing  that  locates  and  witnesses  that 
grade  will  suffice.  It  is  difficult  to  perceive 
why,  upon  legal  principle,  a  reference  to 
a  grade  shown  upon  a  profile  in  the  office  of 
the  city  clerk  will  not  read  that  grade  Into 
an  ordinance  for  a  local  improvement  equal- 
ly as  well  as  a  mere  reference  to  a  city 
datum,  or  to  a  grade  established  by  anoth- 
er ordinance,  or  to  a  fixed  monument  of  any 
kind  that  is  dehors  the  ordinance  for  the  Im- 
provement will  suffice  for  like  purpose.  In 
the  case  at  bar,  does  the  profile  on  file  In  the 
clerk's  office  so  aid  the  ordinance  as  that 
said  ordinance,  when  read  in  the  light  afford- 
ed by  the  profile.  Indicates  the  location  of  the 
grade  line  of  the  street  on  the  vertical  plane 
<rf  the  city?  Is  it  anywhere  disclosed  how 
much  above  or  how  much  below  any  given 
fixed  point  the  grade  of  East  Main  street  Is? 
The  claim  of  appellees,  which  was  sustained 
by  the  county  court,  is  that  the  profile  falls 
to  show  that  the  grade  thereon  marked  sus- 
tains any  relation  to  any  fixed  point  on  the 
vertical  plane  In  the  city  of  Oarllnvllle;  that 
there  Is  nothing  there<»  which  shows  where 
the  grade  of  the'  street  is  with  reference  to 
the  original  surface  at  any  point  on  the  en- 
tire line  of  the  Improvement  to  be  made. 
And  appellees  ask  this  question:  "How 
would  a  stranger,  a  contractor,  or  ah  engi- 
neer whO'  had  no  more  information  as  to  the 
location  onthe  vertical  plane  of  the  grade  of 
Bast  Main  street  than  the  profile  furnishes, 
tell  the  amount  of  excavation  or  filling  neces- 
aary  to  be  made  in  order  to  construct  the 


improvement  provided '  for  'In  the  ordinance 
In  question  on  the  grade  fixed  in  that  pro- 
file?" We  think  It  very  plain  from  an  Inspec- 
tion of  the  pti^le  that  the  red  line  thereon 
represents  the  grade  of  the  proposed  street 
that  the  solid  black  line  represents  the  orig- 
inal surface  of  the  street  and  that  the  dotted 
black  line  represents  the  depth  of  the  exca- 
vation.    For  confirmation  of  these  conclu- 
sions, derived  from  mere  inspection  and  or- 
dinary knowledge  of  matters  and  business 
affairs,  we  may  turn  to  the  ordinance  Itself. 
It  provides  that  East  Main  street  "shall  be 
excavated   to   the   depth   of  elevoi   inches 
along    the   center    line   thereof,  below    the 
grade,  as  shown  by  the  profile."    The  line  of 
the  grade  and  the  line  of  the  excavation, 
then,    are    equidistant,  from     each     other 
throughout  the  entire  length  of  the  Improve- 
ment and  the  uniform  distance  between  them 
is  11  inches.     Reverting  to  the  proffie,  we 
find,  both  from  Inspection  and  from  measure- 
ment that  the  red  line  and  the  dotted  black 
line  are  from  end  to  end  at  uniform  dis- 
tance apart     The  different  points  <m  the 
third  and  remaining  line,  which  is  the  oollA 
black  line,  are,  on  the  other  hand,  at  varying 
and   unequal   distances   from   both   the  red 
line  and  the  dotted  black  line.    The  proffie  is 
made  upon  profile  paper,  which  Is  divided 
Into  squares,  both  horizontally  and  vertical- 
ly;  and  the  horizontal  lines  subdivide  each 
of  these  squares  vertically  Into  five  equal 
divisions  of  spaces.   Inspection  demonstrates 
that  there  are  ten  of  these  spaces  on  the 
vertical  plane  between  the  red  line,  designat- 
ing the  grade  of  the  street  Improvement  and 
the  dotted  black  line,  designating  the  bottom 
of  the  excavation.    And,  since  the  distance 
between  the  two  lines  last  mentioned  repre- 
sents 11  Inches,  it  follows  that  each  one  of  the 
ten  spaces  represents  one-tenth  of  11  Inches, 
or  1.8  Inches.     It  must  necessarily  be  that 
a  simple  calculation,  based  on  the  number 
of  these  small  vertical  spaces  found  between 
the  dotted  black  line,  representing  the  bot- 
tom of  the  excavation,  and  the  solid  black 
line,  designating  the  surface  of  the  ground, 
will  show    with    substantial    accuracy  the 
amount  of  earth  required  to  be  excavated  at 
each  and  every  point  along  the  line  of  the 
improvement    And  a  like  calculation,  based 
on  the  number  of  these  vertical  spaces  be- 
tween the  solid  black  line  and  the  red  line. 
In  the  few  places  where  the  said  solid  black 
line  falls  between  the  red  line  and  the  black 
dotted  line,   will  In  like  manner  give  the 
amount  of  earth  required  for  the  fillings  at 
said  several  places.    Moreover,  from  the  data 
furnished,  the  relative  positions  at  all  points 
of  the  grade  of  the  Improvement  and  the  orig- 
inal surface  of  the  street  each  to  the  other, 
are  readily  ascertainable.    Our  conclusion  is 
that  when  the  ordinance  and  the  profile  are 
considered  together,  and  the  profllo  is  read 
Into  the  ordinance,  and  the  ordinance  Inter- 
preted In  the  light  thus  afforded,  then   tbe 
nature,   character,   locality,  and   description 


Digitized  by 


Google 


m.) 


BBADLET  0.  SATXLERv 


-171 


of  the  Eajst  Main  street  improTement  snffi- 
clentl;  appear  in  the  ordinance.  We  tbink 
tliat  tlie  county  court  erred  in  sustaining  tbe 
objections  and  in  dismissing  the  petition  for 
the  confirmation  of  the  assessment  roll  as  to 
the  property  of  appellees,  and  in  .rendering 
tbe  Judgment  that  It  did.  The  orders  and 
judgment  are  reversed,  and  the  cause  Is  re- 
manded, with  directions  to  overrule  said  ob- 
jections, and  render  Judgmeoit  confirming 
the  assessment  and  special  taxes  as  to  the 
lots  and  real  estate  of  appellees.  Beversed 
and  remanded. 


(136  111.  (OS) 

BRADLEY  v.  SATTLER.1 
(Supreme  Court  of  Illinois.     June  15,  1895.) 

DBATH  BT  WbOKOFUL  Act— DiLMAQBB— Pabemt 
ASD  CBII.D. 

Wh««  a  minor  is  killed,  leaving,  him  snr- 
▼iving,  a  mother,  but  no  father,  it  is  not  neces- 
sary for  her,  in  order  to  recover  sabstantial 
damages  for  his  death,  to  piove  pecuniary  loss, 
since  she  is  entitled  to  his  earnings,  and  there- 
fore pecuniary  loss  will  be  presumed.  04  IlL 
App.  504,  affirmed. 

Appeal  from  appellate  court.  First  district 
Action  on  the  case  by  Lisetta  Sattl«r,  ad- 
ministratrix of  the  estate  of  William  Caspap- 
loi,  against  Alexander  O.  Bradley.  Plaintlfl 
obtained  judgment,  which  was  affirmed  by 
the  appellate  court.  64  Hi.  App.  604.  Defend- 
ant appeals.    Afllrmed. 

This  is  an  appeal  from  a  judgment  of  the 
appellate  court  for  the  First  district  affirm- 
ing a  judgment  of  the  circuit  court  of  Cook 
county  for  $6,000,  rendered  against  the  de- 
fendant below,  toe  negligence  resulting  in  the 
(leath  of  plaintiff's  intestate.  The  defendant 
was  engaged  in  manufacturing  mirrors,  and 
in  beveling  glass,  and  tbe  deceased,  at  the 
time  of  tbe  tpjury  which  caused  his  death,  on 
April  27,  1887,  had  been  in  tbe  service  of  tbe 
defendant  at  tbe  factory  about  2  weeks.  He 
was  12  years  and  3  months  old.  There  was 
a  shaft  along  tbe  side  of  the  wall,  15  to  18 
inches  from  it  and  the  same  distance  above 
tbe  floor.  Connecting  with  this  shaft  by,  belts 
were  five  machines,  similar  to  grindstones,' 
for  polishing  glass,  but  the  wheels  were  oC 
wood  or  felt,  ou  wbicb  pumlce  was  used  to 
polish  the  glass.  On  this  sbaft  was  a  coup-, 
ling,  locked  together  by  a  pin,  which  pin, 
when  properly  adjusted,  did  not  project  but 
was  flush  wipi  the  shaft;  but  at  the  time  of 
the  injury  the  pin.  projected  out  from  one 
inch  to  two  inches.  It  had  been  in  the  same 
condition  about  a  year,  but  neitbw  deceased 
nor  the  workmen  knew  it.  The  shaft  re- 
volved at  the  rate  of  300  times  a  minute,  and 
had  no  covering  or  protection  over  it  There 
was  an  ordinary  flour  barrel,  filled  with  the 
ground  pumice,  standing  between  two  and 
three  feet  out  from  tbe  sbaft,  and  between 
tbe  machines.    Access  to  the  barr^  was  obt 

1  Reported  by  IiouU  Boisot  Jr.,  Bsq.,  of  the 
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strueted  in  frofit  by  a  box  higher  than  the  bar- 
rel, and  at  times  on  the  sides  by  the  glass 
which  the  men  were  polishing.  It  was  the 
duty  of  tbe  boy  to  take  the  pumice  from  the 
barrel,  and  with  a  brush  put  it  on  tbe  wheels 
upon,  which  tbe  glass  was  polished.  He  used 
a  little  box  which,  when  filling,  he  placed  on 
tbe  box  in  front  of  tbe  barrel.  At  tbe  time 
in  question,  be  wmt  behind  tbe  barrel,  be- 
tween It  and  the  revolving -shaft  and  while 
filling  bis  little  box  with  pumice  from  tbe  bar- 
rel the  projecting  pin  caught  his  overalls,  and 
be  was  whirled  around  tbe  abaft  and  received 
such  injuries  that  he  died  within  a  few  hours. 
He  bad  been  warned  by  tbe  workmen  to  keep 
away  from  the  machinery,  that  it  was  danger- 
ous, and  that  he  might  get  killed,  but  he  was 
not  Infoitned  of  tbe  danger  from  tbis  pro- 
jecting fin,  nor  does  it  appear  that  be  was  in- 
structed by  any  one  how  to  get  pumice  from 
the  barrel  without  danger  to  himself,  or  that 
be  conld  have  done  so  at  all  times  where  the 
barrel  stood.  The  deceased  left,  him  surviv- 
ing, his  mother  and  three  brothers,  of  the 
ages  at  tbe  time  of  the  trial  of  25,  21,  and  12 
years,  respectively.  His  father  bad  died  8 
years  before. 

Wolseley  &  Heath  (John  N.  Jewett  of  cmio- 
sel),  for  appellants.  Brandt  &  Hoffmann  and 
J.  S.  Kennard,  Jr.,  for  appellee. 

CARTER,  J.  (after  stating  the  facts). 
Much  of  the  argument  of  counsel  In  this  case 
is  directed  to  questions  of  fact  which  it 
is  not  claimed  are  open  to  review  In  this 
court  It  Is,  however,  insisted  by  counsel 
for  ^ipellant  that  the  judgment  should  be  re- 
versed because  tbe  damages  are  "unreason- 
ably and  irrationally  excessive";  and  in  this 
connection  it  is  insisted  that  the  trial  court 
erred  in  not  instructing  the  jury  to  find  no 
more  than  nominal  damages.  Whether  the 
damages  assessed  are  excessive  or  not  in- 
volves questions  of  fact  Upon  which  the  judg- 
ment of  tbe  appellate  court  is  final.  Railroad 
Co.  V.  Bldrldge,  151  lU.  540,  38  N.  B.  246;  Rail- 
way Co.  V.  Gaebiowski  (111.  Sup.)  40  N.  B.  601. 
Whether  or  not  the  court  erred  in  refusing 
tbe  instruction  mentioned  is  a  question  of 
law  for  review 'here.  This  instruction  reads: 
"06)  Tbe  jury  are  instructed  that  tbe  burden 
of  proof  lies  upon  the  plaintiff  in  tbis  case  to 
show  the  pecuniary  loss,  if  any,  suffered  by 
tbe  next  of  kin  of  William  C^asparinl,  afld  if 
the  jury  believe  from  tbe  evidence  that  all  or 
any  of  such  next  of  kin  had  not  been  receiv- 
ing from  him  pecuniary  assistance,  and  that 
there  is  no  evidmce  showing  that  such  next 
of  kin,  or  any  of  them,  are  in  a  situation  to 
require  such  pecuniary  assistance,  then  it  is 
immaterial  bow  near  the  degree  of  relation- 
ship inay  be,  as  tbe  jury  in  such  case  should 
only  allow  nominal  damages,  if  they  believe 
from  tbe  evidence  that  there  has  been  no 
pecuniary  Injury."  The  argument  Is  that  as 
there  was  no  evidence  'before  the  jury  to 
prove  any  actual  pecuniary  loss  to  the  next  o( 
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kin,— the  mother  or  either  of  the  three  sur- 
viving brothers,— proof  of  the  relationship 
only  being  made,  under  the  law  In  this  state 
nominal  damages  only  can  be  recovered. 
Counsel  quote  the  following  from  City  of  Chi- 
cago T.  Scholten,  75  111.  471,  as  the  rule  In 
this  case:  "Where  the  next  of  kin  are  Col- 
lateral kindred  of  the  deceased,  and  have  not 
received  pecuniary  aid  from  him,  proof  of 
such  relationship  would  warrailt  a  recova^ 
of  nominal  damages  only;  but  where  the  de- 
ceased is  a  minor,  and  leaves  a  father  en- 
titled to  his  services,  the  law  presumes  there 
has  been  a  pecuniary  loss,  for  which  compen- 
sation under  the  statute  may  be  given,"  (cit- 
ing Railroad  Co.  ▼.  Delaney,  82  111.  198;  Staf- 
ford V.  Rubens,  115  111.  198,  3  N.  E.  568; 
aty  of  Chicago  v.  Heslng,  83  111.  207);  and 
counsel  then  say  that,  as  the  deceased  left  no 
father,  no  recovery  of  substantial  damages 
could  be  bad  without  evidoice  of  pecuniary 
loss;  that  the  mother  is  not  entitled  to  the 
services  of  her  minor  child,  and  therefcs'e  i>e- 
cunlary  loss  cannot  be  presumed,  but  must  be 
proved.  We  do  not  deem  It  necessary  to  re> 
view  the  authorities  on  this  question.  We 
are  satisfied  that  the  rule  founded  upon  nat- 
ural justice,  and  supported  by  the  weight  of 
modem  authority.  Is  that,  upon  the  death  of 
the  f&tha",  the  mother  becomes  tlie  head  of 
the  family,  and  is  entitled  to  the  services  and 
earnings  of  her  minor  children.  Buck  v. 
Conlogue,  49  IlL  395;  Dufield  v.  Cross,  12  111. 
397;  Parmelee  v.  Smith,  21  Dl.  620;  Day  v. 
IJverett,  7  Mass.  145;  Gray  v.  Durland,  50 
Barb.  100;  Kmnedy  v.  Railroad  Ca,  85  Hun, 
18a;  Furman  v.  Van  Sise,  56  N.  Y.  435; 
Simpson  v.  Buck.  5  Lans.  337;  Cain  v.  De- 
vitt,  8  Iowa,  116;  Coughlan's  Case,  24  Md. 
107;  Commissioners  v.  Hamilton,  60  Md.  340; 
Benson  v.  Remington,  2  Mass.  113;  Night- 
ingale V.  Withlngton,  15  Mass.  261;  Inhabit- 
ants of  Dediiam  v.  Inhabitants  of  Natlck,  16 
Mass.  135;  Snediker  v.  Everlngham,  27  N.  J. 
Law,  143;  Osbom  v.  Alien,  26  N.  J.  Law, 
388;  Campbell  v.  CampbeU,  11  N.  J.  Eq. 
268;  Hammond  t.  Corbett,  50  N.  H.  601; 
Ralb-oad  Co.  v.  Cook,  63  Miss.  38;  Clark  v. 
Bayer,  32  Ohio  St  299;  Matthewaon  v.  Per- 
ry,  37  Conn.  435;  Railroad  Co.  v.  Tlndall,  13 
Ind.  3G6;  Oldfleld  v.  Ralhroad  Co.,  14  N.  T. 
310;  Schouler,  Dom.  Rel.  §  239;  17  Am.  & 
Eng.  Enc.  Law,  379;  14  Am.  &  Eng.  Enc. 
Law,  765,  note.  By  statute,  the  mother  is 
liable  for  the  expenses  of  the  family,  and  of 
the  education  of  the  children,  and  may  bind 
har  child  under  16  years  of  age  as  an  ap- 
prentice. In  the  case  at  bar,  the  mother  be- 
ing entitled  to  the  earnings  of  her  son,  to 
enable  her  to  recover  substantial  damages  It 
was  not  necessary  to  prove  pecuniary  loss; 
such  loss  will  be  presumed.  The  instruction 
was  therefore  properly  refused.  Complaint 
is  made  of  the  rulings  of  the  trial  court  in  re- 
fusing other  instructions  asked  by  defendant 
below,  but  we  are  of  opinion  that  no  error 
was  committed  In  this  respect  We  have 
CArefully  examined  these  refused  instructions. 


and  considered  the  argument  of  counsd  re- 
specting them,  and  are  constrained  to  agree 
with  the  appellate  and  circuit  courts  in  the 
rulings  complained  of. 

The  Judgment  of  the  appellate  court  is  af- 
firmed.   Judgment  affirmed. 


(IM  tit  S75) 

WRIGHT  et  al.  r.  HUTCHINSON  et  «l.t 
(Supreme  Court  of  Illinois.    June  15,  1895.) 

ASSIOXMBNT  FOK  BeNBFIT  OF  CuEDITORS. 

An  InBolvent  debtor  conveyed  his  land  to 
a  trustee  by  trust  deed  in  the  nature  of  a  mort- 
gage, to  secore  his  creditors  named  therein,  re- 
servmg  the  right  to  redeem  any  part  of  the 
land  on  payment  of  a  named  sam  for  each  part, 
and,  as  additional  security,  he  pledged  certain 
personal  property  to  such  trustee.  BM,.  that 
these  tiansfn?  did  not  constitute  an  assignment 
for  the  benefit  of  creditors.  Farwell  v.  Cohen, 
2B  N.  E.  35,  and  32  N.  £.  893.  138  IlL  216k  diik 
tinguisfaed. 

Appeal  from  appellate  court  First  district 
Bill  by  Austin  W.  Wright  and  WlUIam  W. 
CatUn,  his  assignee,  against  Charles  L. 
Hutchinson,  Ernest  A.  Hamlll,  Margaret  F. 
Cu3ahy,  and  John  Cudahy.  There  was  a  de- 
cree dismissing  the  bill  on  demurrer  as  to 
all  the  defendants  except  John  Oudahy,  and 
this  decree  was  afi^med  by  the  appellate 
court  64  111.  App.  535.  Complainants  ap- 
peal.  Affirmed. 

This  is  an  appeal  from  the  Judgment  of  the 
appellate  court  of  the  First  district  affirming 
a  decree  of  the  circuit  court  of  Cook  county 
sustaining  a  demurrer  interposed  by  appellees 
to  a  bill  in  equity  filed  by  appellants  against 
them  and  John  Cudahy,  and  dismissing  said 
bill  as  to  appellees  for  want  of  equity.  The 
following  synopsis  of  the  bill  is  taken  from 
the  opinion  of  the  appellate  court:  "We 
adopt  the  statement  of  the  bill  made  by  ap- 
pellants' counsel  in  their  brief,  as  fotlows: 
It  appears  by  the  bill  that  on  April,  1893, 
Wright  and  Cudahy  entered  Into  an  agreement 
to  buy  and  sell,  on  Joint  account,  mess  poik, 
en  the  board  of  trade,  in  Chicago,  and  to 
share  equally  in  the  profits  and  losses  result- 
Ing  from  such  venture.  In  accordance  with 
what  seems  to  be  a  not  unusual  custom  on 
the  board,  each  of  them  was  to  buy  as  be 
saw  fit  and  s^l  pork  on  the  board  of  trade, 
either  for  present  or  futiu«  delivery,  each 
conducting  bis  transactions  in  bis  own  name 
and  upon  his  own  personal  responsibility. 
At  that  time  each  of  the  parties  bad  bought 
considerable  pork,  and  it  was  agreed  that 
their  Joint  deal  should  cover  the  i)ork  which 
they  had  each  severally  so  purchased.  This 
arrangement  continued  until  about  the  last 
of  May  of  the  same  year,  when  Cudahy  rep- 
resented to  Wright  that  the  financial  condl- 
tlou  was  becoming  such  that  it  was  difficult 
to  borrow  money,  and  the  rumor  that  he  was 
engaged  with  Wright  in  this  venture  made 
It  more  difficult  for  various  firms  and  com- 

1  Reported  by  Louis  Boisot  Jr.,  Esq.,  of  the 
Chicago  bar. 
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panleB  In  which  he  was  Interested  to  carry 
on  their  bualness,  and  that  those  Interested 
with  him  engaged. in  packing,  etc.,  desired 
to  have  all  the  pork  which  he  had  bought, 
and  which  stood  in  bis  name,  transferred  so 
that  the  contracts  therefor  should  stand  in 
the  name  of  Wright,  whldi  was  accordingly 
done.  Cudahy  did  not  then  express  any  in- 
tention of  withdrawing  from  his  part  of  the 
ventwe,  but  it  was  understood  between  him 
and  Wright  tliat  all  of  these  ventures  were 
to  be  carried  on  strictly  for  the  joint  benefit 
and  account  of  Cudahy  and  Wright,  but  sole- 
ly in  the  name  of  Wright  Owing  to  the  con- 
tinued decline  in  provlsionB  on  the  board  of 
trade,  Cudahy  suspended  on  the  1st  of  Au- 
gust, 1893,  and  became  insolvent;  and,  on 
the  2d  of  that  month,  Wright  executed  a  vol- 
tintary  assignment  to  liis  co-complalnaut 
OatUn.  Prior  to  the  insolvency  of  himself 
And  of  Cudahy,  Wright  paid  out  on  account 
of  losses  incurred  upon. these  joint  ventures 
the  sum  of  $230,000.  The  unpaid  indebted- 
ness of  him  and  Cudahy  on  account  of  such 
Joint  ventures  aggregates  $360,000.  Cudahy 
never  paid  out  or  contributed  any  sum  what- 
«ver  in  payment  of  the  losses  so  incurred. 
Wright's  estate  has  paid  a  dividend  of  6  per 
-cent,  to  the  creditors  of  Wright  &  Cudahy, 
and  may  possibly  pay,  perhaps,  3  per  cent, 
more.  Cudahy  now  claims  that  he  Is  not 
jointly  responsible  with  Wright,  and  declines 
to  account  with  tiim  or  Catlin,  or  to  setUe 
the  partnership  accounts  between  him  and 
Wright  in  any  way.  Soon  after  the  fail- 
ure of  Cudahy,  some  time  in  the  month  of 
August  last,  he  caused  to  be  circulated  among 
tds  creditors  a  itaper  commencing  as  follows: 
"We,  the  undersigned,  creditors  of  John  Cud- 
ahy, hereby  agree  to  accept  in  full  settlement 
of  claims  and  demands  which  we  liave  at 
this  date  against  him,  individually  or  jointly 
with  any  one  else,  his  notes  for  fifty  per  cent 
of  the  amounts  dne  us,  and  each  of  us,  said 
fifty  per  cent,  of  our  claims  and  demands  be- 
ing as  follows.'  Here  follows  a  long  list  of 
signatures,  with  the  amounts  of  various 
«laimB  of  the  parties  signing,  figured  on  the 
basis  of  50  per  cent.  The  paper  further  pro- 
vided that  the  payments  should  be  secured 
by  a  trust  deed  given  to  Charles  L.  Hutch- 
inson, one  of  the  appellees,  covering  certain 
real  estate  in  Cook  county,  which  was  de> 
scribed  therein,  and  also  that  certain  other 
securities  should  be  placed  in  the  hands  of 
the  trustees  to  secure  the  payment  of  these 
notes.  The  trustee  was  given  power  to  sell 
and  dispose  of  the  real  estate  and  other  se- 
curities at  any  time  before  the  maturity  of 
the  notes,  whenever  best  in  their  judgment 
juid  for  the  advantage  of  the  creditors  and 
Oodahy.  It  was  further  provided  that  at 
any  time  before  the  disposition  of  said  real 
«state  and  securities,  Cudahy  might  release 
any  of  the  same  by  paying  into  the  hands  of 
the  trustees  the  amount  in  cash  set  opposite 
«ach  piece  of  said  reel  estate,  and  opposite 
«ach  of  the  other  securities,  and  thus  have 


the  same  released  from  the  operation  of  the 
trust  Afterwards,  Cudahy  oftered  to  each  of 
his  creditors  his  note  for  the  remaining  50 
per  cent  of  the  indebtedness,  as  an  addi- 
tional security  for  the  payment  of  all  of  his 
notes,  his  five  notes,  for  $100,000  each,  pay- 
able in  one,  two,  three,  four,  and  five  years 
after  date,  respectively,  to  be  indorsed  by 
his  brothers,  Michael,  Patrick,  and  Edward 
Cudahy,  and  to  be  placed  in  the  hands  of 
Hutchinson,  trustee.  This  arrangement  was 
carried  out  and  assented  to  by  the  great  ma- 
jority in  numl>er  and  amount  of  his  creditors, 
and  the  property  therein  referred  to  was  duly 
transferred  and  conveyed  to  Hutchinson,  and 
the  notes  therein  referred  to  duly  executed*, 
and  on  the  18th  day  of  August  1893,  John 
Cudahy,  with  his  wife,  who  was  also  a  de- 
fendant to  the  bill,  executed  and  delivered 
to  Hutchinson  a  deed  of  trust  conveying  to 
him,  in  trust  for  the  purposes  of  this  ar- 
rangement the  real  estate  referred  to  in  the 
first  proposition  to  liis  creditors,  which  is 
more  particularly  described  in  the  deed. 
Ernest  A.  Hamil,  the  tlilrd  appellee^  is  suc- 
cessor in  trust  in  tliis  deed  in  trust  The 
bUI  further  alleges  that  there  was  neither 
joint  property  nor  any  joint  fund,  owing  to 
the  jnethod  in  which  the  business  of  the  part- 
nership between  Wright  and  Cudahy  was 
conducted;  and  that  by  the  assignment  to 
Hutchinson,  a  trust  is  created  In  favor  of  the 
creditors  of  Wright  &  Cudahy,  which  should 
be  enforced.  In  view  of  the  fact  tliat  Wright 
has  paid  upwards  of  $230,000  on  acconnt  of 
the  debts  and  losses  of  this  partnership,  and 
his  estate  has  paid  the  further  sum  of  $20,- 
000.  It  Is  also  alleged,  on  information  and 
bdief,  that  Cudahy  has  lai^e  amounts  of 
propeoty  other  than  that  by  him  conveyed 
to  Hutchinson,  and  tliat  sundry  persons 
named  were,  at  the  time  this  proposition  was 
made  to  them  by  Cudahy,  creditors  of 
Wright  &  Cudahy  as  partners  in  a  considera- 
ble amount  The  bill  prays  an  accounting 
of  the  partnership;  that  a  receiver  may  be 
appointed;  that  Cudahy  may  be  decreed  to 
pay  to  such  receiver  such  sum  as  shall  upon 
a  full  accounting  appear  to  be  due  from  him; 
and  that  the  transfer  from  Cudahy  to  Hutch- 
inson be  decreed  to  be  an  assignment  for  the 
benefit  of  all  the  creditors  of  Cudahy;  and 
that  Hutchinson  be  removed,  and  some  suit- 
able person  appointed  to  administer  upon  the 
estate  in  the  hands  of  Hutchinson,  and  act 
as  receiver  in  tlie  case.  As  to  the  defendant 
John  Cudahy,  who  also  demurred  to  the  bill, 
the  demurrer  was  overruled,  presumably  on 
the  ground  that  as  to  Urn  a  case  was  made 
for  a  partnership  accounting;  but  as  to  the 
appellees  the  demurrer  was  sustained,  and 
the  bill  dismissed  for  want  of  equity." 

Collins,  Goodrich,  Darrow  &  Vincent  and 
Oregory,  Booth  &  Harlan,  for  appellants. 
Dupee,  Judah  &  Wlllard,  for  appellees. 

CARTER,  J.  (after  stating  the  facts).  The 
questions  here  involved  arose  on  the  demur- 
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rer  of  appellees  to  appellants'  bill  of  cotti- 
plalnt  The  bill  haa  a  twofold  purpose:  First, 
to  compel  an  acconntlng  and  settlement  of 
the  alleged  partnership  matters  between  ap- 
pellant Wright  and  John  Gudahy;  and,  sec- 
ond, to  hare  the  agreement  between  Cudahy 
and  bis  indiyidual  creditors  and  the  deed  of 
trust  upon  certain  real  estate  and  the  pledge 
of  certain  additional  securities,  securing  the 
Itayment  of  the  promissory  notes  therein  pro- 
vided to  be  given,  declared  to  be  an  assign- 
ment for  the  benefit  of  all  the  credttors  of 
said  John  Cudahy.  The  first  branch  of  the 
case  is  not  involved  In  this  appeal,  as  the 
trial  court  held  the  bill  was  properly  brought 
as  against  John  Cudahy  to  settle  alleged 
partnership  accounts,  but  dismissed  it  as  to 
appellees  Hutchinson,  Hamill,  and  Margaret 
F.  Cndahy.  Hutchinson  is  the  trustee,  and 
Hamill  Us  successor  in  trust,  named  in.  the 
agreements  and  trust  deed  which  are  alleged 
to  constitute  the  assignment,  and  Margaret 
F.  Cudahy  is  the  wife  of  John  Cudahy,  who 
Jc^ned  with  him  in  the  trust  conveyance. 

The.  principal  questions  raised  on  the  ap- 
peal to  this  court  are:  First,  whether  or  not 
said  agreement  and  trust  deed  upon  real  es- 
tate and  the  pledge  of  certain  choses  in  ac- 
tion mentioned  in  the  bill  constitute  an  as- 
signment for  the  benefit  of  the  creditors  of 
Tohn  Cudahy,  under  the  law  of  this  state; 
«nd,  second,  If  it  be  such  asslj^nment,  whether 
or  not  Wright  is  in  any  sense  a  creditor  of 
Oudaby,  and  entitled,  for  that  reason  or  as 
the  representative  of  the  creditors  of  the  al- 
leged copartnership,  to  caU  upon  a  court  of 
equity  to  Iiave  said  instruments  of  writing 
constmed  to  be  an  assignment,  and  the  trust 
estate  administered  accordingly.  While  the 
arguments  of  counsel  have  been  largely  ad- 
dressed to  the  secMid  question,  we  do  not 
think  its  solution  important  here,  inasmuch 
as  the  first  question  is  really  the  meritorious 
one,  and  would  in  this  or  some  other  pro- 
eeeding  probably  have  to  be  eventually 
.wived.  The  deed  of  trust  given  to  secure 
the  promissory  notes  of  John  Cudahy  con- 
templated by  the  agreement  is  not  made  an 
exhibit  to  the  bill,  am  is  its  substance  stat- 
ed; and  from  the  terms  of  the  agreement  and 
allegations  of  the  bill,  and  the  rules  of  chan- 
cery pleadings,  we  must  assume  that,  except 
so  far  as  modified  by  the  i^ovisions  of  the 
argeement,  it  is  in  the  ordinary  form  of  a 
deed  of  trust  upon  real  estate.  In  the  nature 
of  a  m<Hrtgage,  given  to  secure  the  payment 
of  indebtedness  therein  described,  and  that 
it  contains  the  usual  condition  of  defeasance. 

The  qaesti<m,  then,  is:  Do  the  provisions 
<^  the  agreement  and  the  pledge  as  set  out 
in  the  bill,  taken  in  connection  with  such 
a  deed  of  trust,  when  construed  in  the  light 
of  the  facts  alleged  in  the  bill,  constitute  an 
assignment  for  the  ben^t  of  creditors?  We 
are  clearly  of  the  opinion  tliat  this  question 
must  be  answered  In  the  negative.  A  de- 
feasible, and  not  the  absolute,  titie  to  both 
the  real  and  personal  pibperty,  is'  conveye4- 


The  payment  of  the' notes  is  secured  by  the 
deed  of  trust,  and  the  personal  property  is 
pledged  as  "additional  security."  The  pro- 
vision in  tlie  agreement  that  any  piece  of 
property  should  be  released  to  the  grantor  or 
pledgor  whenever  he  should  place  in  the 
hands  of  the  trustee  its  value,  as  fixed  and 
set  opposite  its  description  attached  to  the 
agreement,  was  a  mere  provision  for  a  par- 
ticular redemption,  and,  so  far  from  convert- 
ing the  writing;s  into  an  assignment  for  the 
benefit  of  credltcmi,  shows  that  not  only  was 
the  equity  of  redemption  retained  by  the 
grantor,  but  that  he  reserved  the  right  to 
redeem  each  piece  or  parcel  of  property  s^)- 
arately  as  he  might  be  able.  The  questions 
at  issue  have  been  freqaentiy  reviewed  by 
this  court,  and  need  not  be  elaborated  here. 
In  Walker  v.  Ross,  150  111.  50,  36  N.  E.  986, 
in  an  opinion  of  the  appellate  court  toe  the 
Third  district,  adopted  by  this  court  as  a 
correct  exposition  of  the  law  upon  the  sub- 
ject, after  reviewing  the  principal  decisions 
of  this  court  upon  the  question,  it  was,  among 
Other  things,  said:  "The  court  has  repeated- 
ly said  that  the  statute  contemplates  no  such 
thing  as  constructive  trust  These  cases  far- 
ther hcdd  that  there  must  be  an  absolute 
transfer  oC  the  whole  interest  of  the  assignor, 
legal  and  equitable,  in  the  prop^ ty  assigned 
In  trust  for  the  ben^t  of  creditors;  and  hence 
tliat  absolute  conveyance  made  directly  to 
the  creditor  in  payment,  or  any  form  of  Uen 
so  given  as  security  for  the  paymoit  of  a 
bona  fide  debt,  though  having  the  effect  to 
give  him  a  preference,  is  not  an  assignment 
for  the  benefit  of  creditors,  within  the  mean- 
ing of  the  statute.  Wherever  such  instru- 
ments have  been  htHA  void  under  section  13, 
c.  10a,  Rev.  St,  it  has  been  upon  the  ground 
that  having  been  made  in  contemplation  of 
an  assignment  in  trust  afterwards  actually 
executed,  they  were  to  be  deemed  a  part  of 
it  Preston  v.  Spaulding,  120  HI.  208,  10  M. 
B.  903;  Young  v.  Clapp  (111.)  32  N.  E.  187. 
Otherwise  a  debtor,  solvent  or  insolvent  not- 
withstanding the  statute,  may  lawfully  trans- 
fer any  part  of  the  whole  of  his  propoty 
absolutely  in  payment,  or  Incumber  it  by 
mortgage,  deed  of  trust  in  the  nature  of  a 
mortgage,  Judgment  confessed,  or  pledge  as 
security  for  the  payment  of  such  debts  pre- 
ferred. First  Nat  Bank  of  Chicago  v.  North 
Wisconsin  Lumber  Co..  41  IlL  App.  383; 
Young  V.  Clapp  (IlL)  32  N.  B.  187,  and  all 
the  cases  supra."  We  perceive  no  confiict  be- 
tween these  cases,  or  any  of  them,  and  that 
of  Farwell  v.  Cohen,  138  111.  216,  28  N.  B.  33, 
and  32  N.  B.  803,  so  much  relied  on  by  coun- 
sel for  appellees  as  to  what  is  necessary  to 
constitute  an  assignment  for  the  benefit  of 
creditors.  In  the  latter  it  is  defined  Just  as  It 
Is  in  Weber  v.  Mick  (IU-)  23  N.  B.  646.  And 
in  Its  application  to  the  instrument  there  In 
question,  which  was  in  the  form  of  a  bill 
of  sale  of  a  stock  of  goods  from  the  debtor 
to  one  of  his  credltots,  the  court  held  that 
on  .its  face,  it  was  an  absolute  transfer  of 


Digitized  by  VjOOQ  IC 


ni) 


MEACHAM  e.  BUNTING. 


178 


the  whole  intereat,  legal  and  equitable,  in 
the  property,  without  any  condition  of  de- 
feasance  proTidinc  for  its  return  upon  par- 
ment  of  the. debts  mentioned,  and  -was  made 
to  Oohea  expiessiy  in  trust,  as  well  as  for  the 
benefit  of  other  creditors  named,  with  prefer- 
encea  And  it  was  further  said  in  that  case 
that  the  instnuuenta  which  were  chattel 
mortgages  did  not  In  terms  or  effect  abso- 
lutely transfer  the  whole  Interest  of  the  debt- 
or, legal  and  equitable,  in  the  property.  Tb^ 
did  contain  a  condition  ot  defeasance  pro- 
viding for  its  return  upon  payment  of  the 
debts  mentioned.  Counsel  are  in  error  in 
supiM>8iag  that,  under  the  rale  laid  down  in 
Farwell  v.  Oohan,  the  writings  in  question 
should  be  oonstmed  to  be  an  assignment  for 
the  boieflt  of  creditors.  The  distinctlonB  be- 
tween them  and  the  oonTeyance  held  in  that 
case  to  be  an  assignment  are  the  same  in 
many  respects  as  those  pointed  out  in  Walker 
V.  Ross,  supra.  That  the  proiterty  was  con- 
veyed to  a  trustee  with  power  to  sell  does 
not  necessarily  cliange  the  nature  of  the  in- 
struments, as  a  mere  conveyance  of  property 
aa  security  for  the  payment  of  a  debt.  Hie 
power  of  sale  might  be  Ineffectual  under  the 
statute,  but  the  conr^ance  could  be  fore- 
closed in  the  same  manner  as  any  other  mort- 
gagei  For  the  reasons  stated,  the  Judgment 
of  the  apellate  oonrt  is  affirmed.  Judgment 
affirmed. 


(13$  IlL  BM) 

MBAGHAM  et  al.  v.  BUNTINO.i- 
(Supreme  Oonrt  of  Illin<^    June  16,  1895.) 

HCSJtlND  AKD  WiR— CURTKST— BfFSOT  OF  Dt. 

voKca — AsvsKas  FoRSBastoR— Tbdsts. 

1.  In  1866  a  man  bought  land,  and  cioaed 
it  to  be  conveyed  to  himself,  "in  trust  for  the 
use  and  benefit  of  his  wife.  They  had  a  child 
living  at  that  time.  BM,  that  he  toolc  a  life 
estate  in  the  land  as  tenant  by  the  cnrtesy  ini- 
tUte. 

2.  A  divorce  granted  to  a  husband  for  a 
cause  which  does  not  render  the  marriage  void 
from  the  bettinning  does  not  terminate  ids  es- 
tate by  the  curtear  initiate. 

8.  One  who  acquires  possession  of  land  as 
trustee  for  another  cannot  assert  title  by  ad- 
verse possession  against  his  cestui  que  trust 
without  iiiat  surrendering  and  retaking  posses- 
sion. 

'  Api>eal    from    circuit    court,    Stephenson 
county;  John  D.  Orabtree,  Judge. 

BQectment  by  Prnd^ice  Bunting  against 
Jessie  Heactaam  and  others.  Plaintiff  ob- 
tained judgment  Defendants  appeal.  Af- 
flimed. 

M.  Stoskopf  and  H.  C.  Hyde,  for  appel- 
lants. H.  O.  Burchard  and  J.  F.  Lyon  & 
Son,  for  appellee. 

WILKIN,  J.  Urban  D.  Meacham  and  Pru- 
dence Oeddls  were  married  in  1836.  They 
removed  from  Wisconsin  to  Freeport,  this 
state,  in  1852,  and  there  lived  as  husband 

1  Reported  by.  Lonis  Boisot,  Jr.,  Bsq.,  of  tlM 
Chicago  bar. 


and  wife  until  1862.  One  SMt,  bora  of  this 
marriage  in  1836,  is  stiU  living.  On  the  29th 
of  November,  1856,  the  husband  purchased 
of  one  Sindlinger  lots  6  and  7  in  block  5  in 
Wright  and  Purinton's  addition  to  the  city 
of  Freeport,  the  deed  conveying  the  same  to 
him,  "in  trust  for  the  use  and  benefit  of  Pru- 
dence Meacham,"  then  his  wife.  Both  went 
into  possession  of  the  property  in  1857,  and 
occupied  it  as  a  home  until  1862,  and  the 
husband  continued  In  possession  until  his 
death,  in  January,  1892.  In  1864  he  obtained 
a  decree  of  divorce  in  the  circuit  court  of 
Ogle  county  from  his  wife,  and  by  a  second 
marriage  became  the  father  of  a  daughter, 
Jessie,  and  a  son,  Jamea  The  mother  of 
these  children  resided  with  the  fathw  on  the 
premises  until  her  death,  and  the  children 
continued  to  live  with  him  until  he  died. 
By  a  general  devise  in  his  last  will  their 
father  gave  these  children  the  title  he  then 
held,  if  any,  to  the  lots.  The  former  wife 
also  remarried,  her  present  name  being  Pru- 
dence Bunting.  In  1893  she  brought  action 
of  ejectment  in  the  court  below,  claiming 
said  property  as  owner  in  fee,  and  mailing 
Jessie  and  James  Meacham,  with  others,  de- 
fendants. Issue  being  Joined,  and  a  trial  by 
Jury,  the  court  directed  a  verdict  for  the 
plaintiff,  and  entered  Judgment  accordingly. 
The  defMidants  appeal. 

By  the  pleadings  the  issue  whether  plain- 
tiff's right  of  action  was  barred  by  the  20- 
years  statute  of  limitations  Is  properly  rais- 
ed, and  is  the  controlling  question,  in  the 
case.  The  parties  agree  that  by  the  terms 
of  the  deed  from  Slndllnger  to  Urban  D. 
Meacham  he  became  the  naked  trustee  of 
his  wife.  Prudence,  and  that  the  legal  title 
to  the  property  conveyed  would  therefore! 
under  the  general  rule,  vest  in  her  by  force 
of  the  statute  of  uses.  It  is  also  conceded 
that,  inasmuch  as  she  was  not  sui  Juris  un- 
der the  law  in  force  at  the  time  the  deed  was 
executed,  the  title  did  not  immediately  vest 
in  her,  but  was  left  in  her  husband  for  her 
use.  But  counsel  for  appellants  say  the  stat- 
ute took  effect,  and  she  became  seised  of  the 
estate  in  her  own  right,  upon  the  dissolution 
of  the  marriage,  in  1864,  and  from  that  time 
the  possession  of  the  husband  was  adverse; 
therefore  the  statute  then  run  against  her. 
On  behalf  of  appellee  it  is  contended  that, 
even  if  the  legal  title  did  vest  in  her  at  the 
date  of  the  decree  of  divorce,  still,  by  rea- 
son of  his  marriage,  and  the  prior  birth  of 
issue,  her  husband  took  an  estate  In  the 
property  upon  the  execution  and  delivery  of 
the  deed  from  Slndllnger,  as  tenant  by  the 
curtesy  initiate,  and  hence  this  right  of  ac- 
tion did  not  accrue  until  his  death.  To  the 
first  of  these  positions  opposing  counsel  in- 
sist that  It  is  held  the  title  does  not.  In  such 
cases,  vest  in  the  cestui  que  trust  immediate- 
ly, for  the  very  purpose  of  excluding  all 
marital  rights  of  the  husband,  and  therefore 
Urban  D.  Meacham  never  beoune  tenant  by 
the  curtesy;  and,  even  U  be  did,  the  decree 
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of  divorce  destroyed  that  as  well  as  all  other 
marital  rights  In  him.  Appellee's  counsel 
also  deny  that  Urban  D.  Meacham's  posses- 
sion was  at  any  time  adverse  to  her. 

First  Did  Urban  D.  Mcacham  have  a  life 
estate  in  the  premises  prior  to  the  divorce? 
If  the  statute  of  uses  had  operated  at  the 
time  of  the  conveyance  to  vest  the  estate  in 
the  cestui  que  trust,  the  wife,  there  being  Is- 
sue then  bom,  the  husband  would  have  be- 
come tenant  by  the  curtesy  Initiate,  precise- 
ly as  though  the  deed  from  Sindllnger  had 
been  directly  to  her.  But,  being  a  married 
woman,  the  statute  of  uses  did  not  execute 
the  trust,  and  the  legal  title  remained  In  her 
husband,  the  trustee,  for  her  use.  Dean  t. 
Long,  122  111.  447,  14  N.  E.  34;  citing  Perry, 
Trusts,  i  310.  This  author  says:  "If  an 
estate  be  given  to  trustees  upon  a  trust  for  a 
married  woman  for  her  sole  and  separate 
use,  •  •  •  the  legal  estate  will  vest  in  the 
trustees,  and  the  statute  will  not  execute  it 
In  the  cestui  que  trust  In  all  these  cases 
the  court  will  give  this  construction  to  the 
gift  if  possible,  for.  If  the  statute  should 
execute  the  estate  in  the  married  woman, 
certain  rights  would  arise  to  the  husband 
which  might  defeat  the  intention  of  the  do- 
n<^.  These  are  not  the  only  words  neces- 
sary to  prevent  the  estate  from  vesting. 
Any  words  that  show  an  intent  to  create  an 
estate  or  a  trust  for  the  sole  and  separate 
use  of  a  married  woman  will  have  the  same 
effect"  Other  authorities  are  to  the  same 
effect  and  it  seems  to  be  the  settled  rule 
that  where  the  trust  is  expressly  "for  the 
separate  use"  or  "for  the  eole  use  and  bene- 
fit" of  a  married  woman,  courts  will  not  al- 
low the  statute  to  execute  it  in  her,  because 
the  effect  might  be  to  let  in  marital  rights  of 
her  husband,  and  thereby  deprive  her  of  the 
sole  and  separate  use,  contrary  to  the  inten- 
tion of  the  party  creating  the  trust  Never- 
theless, it  is  well  understood  that  a  hus- 
band's right  to  an  estate  by  the  curtesy  may 
attach  to  an  equitable  as  well  as  a  legal  es- 
tate held  by  his  wife  during  coverture,  and 
there  can  be  no  doubt  that  he  may  have  such 
right  in  real  estate  conveyed  to  another  for 
her  use.  Whether  she  holds  the  property 
by  a  direct  conveyance,  or  as  the  cestui  que 
trust  therein.  If  It  appears  that  the  grantor 
intended  to  exclude  the  husband  from  the 
curtesy,  courts  will  give  effect  to  that  inten- 
tion. Pool  V.  Blakie,  53  111.  495;  Monroe  v. 
Van  Meter,  100  111.  347.  But  the  husband 
can  be  deprived  of  his  marital  rights  only 
when  the  Intention  to  do  so  clearly  appears. 
Carter  v.  Dale,  3  Lea,  710;  Gushing  v. 
Blake,  30  N.  J.  Eq.  689;  Hill,  Trusts,  405; 
Steadman  v.  Palling,  8  Atk.  423;  Tyler,  Gov. 
There  is  nothing  in  the  language  of  the  deed 
In  question  to  indicate  a  purpose  on  the  part 
of  the  grantor  to  convey  the  property  for  the 
sole  and  separate  use  of  Prudence  Meacbam. 
In  fact,  the  fair  inference  Is  that  Sindllnger, 
the  grantor,  had  no  purpose  whatever  in  con- 
veying the  lots  in  trust,  except  to  carry  out 


the  wish  of  Mr.  Meacham,  who  imrchased 
them.  That  he  (the  husband)  Intended  by 
the  words,  "in  trust  for  the  use  and  benefit 
of  Prudence  Meacham,"  to  exclude  himself 
from  all  right  in  the  i»t)perty  by  the  curtesy 
cannot  be  presumed,  and  his  conduct  after 
the  divorce  was  wholly  inconsistent  with  any 
such  intention.  We  think  the  anthorltiee 
fully  sustain  the  position  that  he,  at  the  date 
of  the  Sindllnger  deed,  became  tenant  by  the 
curtesy  initiate  in  the  premises. 

Was  that  estate  destroyed  by  the  decree 
of  divorce?  While  the  evidence  does  not  show 
the  grounds  upon  which  it  was  obtained,  it 
does  appear  that  It  was  upon  the  application 
of  the  husband,  and  must  therefore  have  been 
rendered  not  for  his  fault  but  that  of  the  de- 
fendant his  wife.  While  many  cases  hold 
"a  divorce  a  vinculo  destroys  the  husband's 
right  to  curtesy,"  they  speak  of  such  a  divorce 
as  at  common  law,  whteh  rendered  the  mar- 
riage void  ab  initio.  Although  the  only  di- 
vorce known  to  our  law  is  "a  vinculo,"  It 
may,  under  the  statute,  be  granted  for  causes 
arising  after  the  marriage;  and  the  decree 
does  not  avoid  it  from  the  beginning.  The 
marriage  is  legal  until  dissolved,  and  we 
think  rights  acquired  during  its  legal  exist- 
ence cannot  be  destroyed  by  its  dissolution, 
unless  the  statute  so  expressly  provides.  This 
view  is  sustained  by  the  case  of  Wait  v.  Walt 
4  N.  Y.  95.  The  New  York  statute  said.  "In 
case  of  divorce  dissolving  the  marriage  con- 
tract for  the  misconduct  of  the  wife,  she  shall 
not  be  endowed."  The  court  of  appeals  held, 
where  a  divorce  was  granted  for  any  other 
cause  than  the  misconduct  of  the  wife,  she 
was  entitled  to  dower,  and  said:  "A  divorce 
at  common  law  avoided  the  marriage  ab 
initio.  It  was  equivalent  to  a  sentence  of 
nullity  under  our  statute.  It  placed  the  par- 
ties in  the  same  relation  to  each  other  as 
though  there  had  been  no  marriage.  •  •  • 
Until  our  statute,  there  was  no  such  thing  as 
a  divorce  which  recognized  and  admitted  the 
validity  of  the  marriage,  and  avoided  It  for 
causes  happening  afterwards.  Such  a  divorce 
is  alone  the  creature  of  the  statute.  The 
principles  applicable  to  common-law  divorce 
cannot  be  made  applicable  to  a  divorce  which 
admits  the  validity  of  the  marriage  and  the 
rights  and  obligations  resulting  from  it  The 
effect  of  such  a  divorce  must  be  determined 
entirely  by  the  provisions  of  law  under  whose 
authority  it  is  granted.  The  common-law  di- 
vorce avoided  the  marriage,  and  all  rights 
and  obligations  resulting  from  it  The  statu- 
tory divorce  is  limited  in  its  operation,  and 
only  affects  the  rights  and  obligations  of  the 
parties  to  the  extent  declared  by  statute.  The 
marriage  being  valid,  the  rights  It  conferred 
and  obligations  it  Imposed  continue  where  the 
legislature  has  failed  to  interfere.  In  deter- 
mining the  question  before  us,  therefore,  we 
are  to  ascertain  the  will  of  the  legislature, 
the  Intent  and  effect  of  the  statute  under 
which  the  divorce  In  question  was  granted. 
When  a  divorce  is  under  the  statute,  the  oper- 
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atton  of  tbb  decree  la  Trbolly  proepecdye. 
•  •  •  If  It  was  the  Intention  of  the  legls- 
latnre  that.  In  case  of  a  divorce  nnder  the 
statute,  the  wife  shoold  In  no  event  be  en- 
titled to  dower,  why  not  make  the  proTiaion 
general,  instead  of  depriving  the  wife  of 
dower  only  in  case  of  her  being  convicted  of 
adultery?  'Ezpreasio  unius  exclusio  alte- 
ritis.' "  When  the  decree  in  question  was  ob- 
tained our  statute  provided:  "If  any  woman 
shall  tte  divorced  from  her  husband  for  the 
fault  or  misconduct  of  such  husband,  except 
where  the  marriage  was  void  from  the  begin- 
ning, she  shall  not  thereby  loqe  her  dower, 
nor  the  benefit  of  such  Jointure;  but  If  such 
divorce  be  for  her  fault  or  misconduct  she 
shall  forfeit  the  same;  and  when  a  divorce  Is 
obtained  for  the  fault  and  misconduct  of  the 
husband,  he  shall  lose  his  right  to  be  tenant 
by  the  curtesy  in  the  wife's  lands,  and  also 
any  estate  granted  therein  by  the  laws  of  this 
state."  Chancery  Code  (Scates,  Treat  & 
Blackwell's  Ed.)  St  1858,  No.  7,  f  12,  tit 
"Dower."  Certainly  It  did  not  take  away 
the  husband's  right  to  be  tenant  by  the  curt- 
esy In  his  divorced  wife's  lands,  but  clearly 
shows  an  Intention  by  the  legislature  to  secure 
him  in  that  right,  if  the  divorce  was  obtained 
for  causes  other  than  his  fault  or  misconduct 
As  said  In  Walt  v.  Wait,  supra.  If  the  legis- 
lature intended  that.  In  case  of  divorce  imder 
the  statute,  the  hneiband  should  In  no  event 
be  entitled  to  tenancy  by  the  curtesy,  why 
not  make  the  provision  general.  Instead  of 
only  in  case  of  the  divorce  being  obtained  for 
his  fault?  The  husband's  tenancy  by  the 
curtesy  Initiate  was  not  defeated  by  the  de- 
cree of  divorce  in  his  favor,  but  terminated 
only  upon  his  death;  and  therefore  the  ap- 
p^lee's  right  of  action  did  not  accrue  until  be 
died,  In  1893.  The  possession  of  land  by  a 
tMiant  for  life  cannot  be  adverse  to  the  re- 
mainder-man or  reversioner.  Mettler  v.  Mil- 
ler, 129  ni.  630,  22  N.  E.  529,  and  cases  cited. 
We  are  also  of  opinion  that,  without  refer- 
ence to  his  tenancy  by  the  curtesy,  the  pos- 
session of  Urban  D.  Meacham  was  at  no  time 
adverse  to  appellee,  within  the  meaning  of  the 
statute  of  limitations.  He  entered  under  the 
Slndlinger  deed,  and  prima  facie  continued 
to  hold  possession  under  it.  If  the  defend- 
ants below,  claiming  under  him,  denied  that 
fact,  the  burden  was  upon  them  to  prove  it; 
and  this  they  wholly  failed  to  do.  Adverse 
possession,  sufficient  to  defeat  the  legal  title, 
must  be  hostile  in  its  Inception,  and  continue 
uninterruptedly  for  20  years.  It  most  be  ac- 
quired and  retained  under  claim  of  title  In- 
consistent with  that  of  the  true  owner.  Tor- 
ney  v.  Chamberlain,  15  III.  271.  See,  also, 
Morse  v.  Seibold,  147  111.  318,  36  N.  B.  369, 
and  cases  cited.  He  entered  as  trustee  under 
tike  Slndlinger  deed,  and  he  could  only  after- 
wards claim  to  hold  adversely  to  that  title  by 
surroidering  the  possession,  and  retaking  it 
O'Halloran  v.  Fitzgerald,  71  111.  63;  Reyn- 
olds T.  Sumner,  126  III.  68, 18  N.  E.  384.  The 
entry  was  with  appellee's  consent  and  there- 
v.4lN.B.no.8 — 12 


fore  not  adverse.  Tlmmons  T.  Kldwell,  138 
IlL  12,  27  N.  E.  766.  The  possession  was  con- 
sistent with  the  title  of  the  real  owner,  and 
"nothing  but  a  clear,  unequivocal,  and  notori- 
ous disclaimer  and  disavowal  of  the  title  of 
such  owner  would  render  the  possession,  how- 
ever long-continued,  adverse."  Rlgg  v.  Cook, 
4  Gilman,  351,  followed  by  Transportation 
Co.  V.  Gill,  111  ni.  641.  No  other  verdict  than 
that  which  the  Jury  was  Instructed  to  return 
could  have  been  properly  rendered  In  this 
case.  The  Judgment  of  the  circuit  court  will 
be  affirmed.    Affirmed. 

(16<  III^  «09) 

LANGLOIS  T.  STBWAET.t 

(Supreme  Court  of  Ulinols.     June  15,  1895.) 

Tax  Obbd— Scit  to  Bit  Abidb— Vehdob  and 
Vbhdbb. 

1.  One  who  has  executed  a  bond  for  a  deed, 
and  surrendered  poBsesaion  of  the  land  to  the 
obligee,  may  still  maintain  a  bill  to  set  uide  a 
tax  deed,  since  the  legal  title  remains  in  him. 

2.  Where  a  bill  'o  set  aside  a  tax  deed  al- 
leges that  the  complainant  has  tendered  de- 
fendant all  the  money  that  has  been  paid  out 
by  him,  with  aecraed  interest  and  this  is  not 
denied  in  the  answer  or  disputed  in  the  evi- 
dence, a  decree  setting  aside  the  tax  deed  need 
not  ord»  complainant  to  pay  defendant  any  far- 
ther sum,  the  court  being  authorised  to  find  that 
the  sum  tendered  was  the  full  amount  doe. 

3.  A  sale,  for  delinquent  taxes,  of  land 
which  has  not  been  advertised  for  sale  as  re- 
quired by  Rev.  St  1893,  c.  120,  {  182,  is  invalid. 

Appeal  from  circuit  court.  La  Salle  county: 
Charles  Blanchard.  Judge. 

Bill  by  Charles  R.  Stews  rt  against  Walter 
Langlols.  Complainant  obtained  a  decree. 
Defendant  appeals.     Affirmed. 

The  bill  in  this  case  seeks  to  set  aside,  as  a 
cloud  upon  title,  a  tax  deed  upon  a  certain 
lot  In  the  dty  of  Streator,  issued  to  appellant 
on  the  8th  day  of  December,  1892.  It  ap- 
pears from  the  record  In  this  case  that  the  lot 
was  sold  on  the  18th  day  of  June,  1890,  for 
the  taxes  of  1889.  It  further  appears  that 
this  property  was  not  advertised  in  the  delin- 
quent tax  list  of  the  year  1890  for  the  taxes 
of  1889.  The  bill,  as  originally  filed,  did 
not  make  any  tender  to  appellant  of  the 
amount  expended  by  him  for  the  purchase  of 
this  lot  at  tax  sale,  and  for  other  amounts 
expended  by  him  In  connection  with  the  Issu- 
ing and  recording  of  the  deed.'  An  answer 
was  filed  in  which  the  defendant  admitted 
that  he  purchased  the  real  estate  described  in 
the  biU  in  1890  for  the  taxes  of  1889,  and  that 
subsequently,  within  three  years  thereafter, 
he  received  a  tax  deed  from  the  county  clerk 
of  La  Salle  county,  and  denied  that  the  com- 
plainant was  entitled  to  any  relief  on  his  bilL 
To  this  answer  a  general  replication  was  filed. 
Subsequently  an  amendment  was  filed  to  the 
bill,  in  which  the  complainant  tendered  to  de- 
fendant an  amount  which  was  alleged  in  the 
amendment  to  be  the  entire  amount  paid  out 
by  defendant  with  accrued  Interest  thereon. 

1  Reported  by  Loois  Boiaot  Jr.,  Esq.,  of  th« 
Chicago  tiar. 
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Tbe  aame  answer  was  reflled  to  the  amended 
bill,  no  denial  being  made  in  the  answer  as  to 
the  amount  tendered  being  snfflclent.  Nor 
does  the  answer,  except  In  general  terms,  de- 
ny the  allegation  of  the  bill  that  the  proper- 
ty was  not  duly  advertised  In  the  delinquent 
tax  list  of  1890.  A  decree  was  entered  by 
the  circuit  court,  in  which  the  court  found 
that  the  lot  was  not  advertised  for  sale  for 
taxes  for  which  it  was  sold,  and  finding  that 
complainant  had  tendered  all  the  money  paid 
by  defendant  on  the  purchase  of  said  lot  with 
Interest  thereon,  and  ordering  tbe  deed  set 
aside,  and  declared  null  and  void,  as  a  cloud 
upon  complainant's  title,  from  which  decree 
of  the  court  this  appeal  was  prosecuted. 

Brewer  &  Strawn,  for  appellant.  H.  N. 
Ryon  &  Son,  for  appellee. 

PHILLIPS,  J.  (after  stating  tbe  facto).  A 
number  of  objections  are  urged  by  appellant 
as  reasons  why  the  decree  of  the  circuit  court 
should  be  reversed.  It  is  alleged  that  ap- 
pellee did  not  own  the  real  estate  described  in 
the  bill  at  the  time  he  fUed  hia  btU  of  com- 
plaint It  ia  true  that  one  cannot  maintain 
a  bill  to  remove  a  doud  upon  title  to  prop- 
erty of  which  be  is  not  the  owner,  but  it  suf- 
ficiently appears  In  this  case  that  appellee 
still  held  tbe  legal  title  to  tbe  property  In 
controversy,  although  he  bad  executed  a  bond 
for  deed  to  another  party,  and  that  party  was  in 
possession  under  the  bond  for  deed.  A  bond  for 
deed  is  only  an  agreement  to  make  title  In 
tbe  future,  and  so  long  as  It  remains  execu- 
tory the  title  Is  vested  in  the  original  owner. 
The  fact  that  appellee  had  executed  a  bond 
for  deed  to  third  party,  who  was  in  posses- 
eion.  did  not  prevent  him  from  maintaining 
his  bill  to  set  aside  a  cloud  upcm  the  title  to 
this  property,  so  that  be  might  fulfill  the  con- 
ditions of  his  bond,  and  make  good  title  to 
the  other  party. 

It  is  also  alleged  that  the  court  below  erred 
(n  entering  a  decree  canceling  the  tax  deed, 
without  ordering  that  complainant  first  pay  to 
the  defendant  tbe  amount  paid  by  him  at  the 
tax  sale,  and  for  subsequent  taxes,  and  the 
fees  for  making  and  recording  the  tax  deed, 
with  legal  interest  on  all.  Section  224,  c.  120, 
Rev.  St,  provides  that  "any  Judgment  or  de- 
cree of  court  setting  aside  any  tax  deed  pro- 
cured under  this  act  shall  provide  that  the 
claimant  shall  pay  to  the  party,  holding  such 
tax  deed,  all  taxes  and  legal  costs,  together 
with  all  penalties,  as  provided  by  law,  as  it 
shall  appear  the  bolder  of  such  deed  or  his 
assignors,  shall  have  properly  paid  or  be  en- 
titled to  in  procuring  such  deed,  before  such 
claimant  shall  have  the  benefit  of  such  Jud;;- 
ment  or  decree."  The  amendment  filed  to  the 
bill  alleged  that  the  amount  tendered  was  all 
the  money  which  had  been  paid  out  by  appel- 
lant, together  with  accrued  Interest  The  an- 
swer filed  by  appellant  made  no  denial  of 
this  allegation.  Tbe  facts  as  to  the  amounts 
paid  out  by  appellant  were  such  matters  as 
weiie  within  his  own  knowledge,'  not  always 


tolM  ascertained  from  tbe  ceoords;  and.  If  be 
was  dissatisfled  with  tbe  amount  tendered,  tt 
was  bis  duty  to  bare  Informed  tbe  court,  by 
answo'  or  by  proof,  of  the  true  and  correct 
amount  No  proof  was  offered  by  defendant 
below,  and  tbe  court  was  authorized  to  iSnd, 
under  the  pleadings,  that  the  amount  tendered 
was  In  full  of  the  amount  due  appellant 

It  sufficiently  appears  from  the  record  in  this 
case  that  the  premises  on  which  tbe  tax  deed 
in  controversy  was  Issued  were  not  adver- 
tised for  sale  In  the  delinquent  tax  list  pub- 
lished in  the  year  1890.  Section  182,  c  120.  2 
Starr  &  C.  Ann.  St,  makes  provision  for  tbe 
advei-tlsement  before  Judgment,  of  the  delin- 
quent tax  list,  in  a  newspaper  published  in 
the  county,  and  such  publication  is  one  of  the 
conditions  precedent  to  a  valid  Judgment 
There  being  no  advertisement  of  this  property 
In  tbe  delinquent  list  of  1890,  there  was  no 
valid  Judgment  and  consequently  the  sale  to 
appellant  of  this  property  for  taxes  of  the 
year  1889  was  invalid;  and  the  deed  executed 
to  him  by  tbe  county  clerk  under  bis  certifi- 
cate of  purchase  was  illegal  and  void,  and 
was  properly  set  aside  by  the  circuit  court 
as  a  cloud  upon  appellee's  title.  Appellant, 
having  bad  no  valid  tax  deed,  and  having 
been  repaid  the  amount  of  money  paid  out  by 
bim,  to  which  amount  he  has  heretofwe 
raised  no  question,  has  suffered  no  injury. 
Perceiving  no  error  in  the  record,  or  In  the 
decree  rendered  by  tbe  circuit  court,  the  Judg- 
ment and  decree  of  tbe  circuit  court  are  af- 
firmed.    Affirmed. 


OSS  nt  SO) 
CRIBBEN  et  al.  v.  OALLAGHAN.i 
(Supreme  Court  of  IIUn<ri8.   June  16,  189B.) 

IhJUBT  to  BmPLOTB  —  DbFBOTIVB  DB0L4BATI0K— 
AlDBB  BT  VCKDICT. 

1.  In  an  action  hy  a  servant  against  his 
master  for  personal  injuries  caused  by  the  fall- 
ini;  of  the  roof  of  a.  ladle  oven  while  the  plain- 
tifl  was  inside  the  oven,  an  allegation  in  the 
declaration  that  it  was  defendant's  duty  to  keep 
such  roof  "in  a  safe  condition,  so  as  not  to  be 
dangerous  to  the  servants  of  said  defendant 
whose  duty  it  was  to  enter  said  room,"  if  de- 
fective in  so  stating  defendant's  duty,  is  cured 
by  verdict  the  jury  being  instructea  that  the 
master  is  not  an  insurer  of  the  servant's  safety. 

2.  A  pleading  need  not  allege  that  a  cep- 
tain  act  or  line  of  conduct  is  a  duty,  since  the 
law  will  imply  the  duty  from  tbe  facts  stated. 

3.  Where  there  Is  a  general  verdict  for  the 
plaintiff  on  a  declaration  having  two  counts,  a 
defect  in  one  count  is  no  ground  for  arresting 
judgment  if  the  other  count  is  good. 

Appeal  from  appellate  court  First  district 
Action  on  the  case  by  Frank  Callagbaa 
against  Henry  Cribben  and  others.  Plain- 
tiff obtained  Judgment  which  was  affirmed 
by  tbe  apiielhite  court  Defendants  appeal. 
AflSrmed. 

This  is  an  action  on  the  caae  brought  by 
Frank  Callagban  against  Cribben,  Sexton  A 
Co.,  stove  manufacturers,  to  recover  damages 

1  Reported  by  Louis  Boisot  Jr„  Esq..  «f  tbe 
Chicago  boc 
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resaltliut  from  an  injatr  caused  by  the  fall- 
ing of  tbe  roof  of  a  ladle  oven  attached  to, 
and  formhig  a  part  of,  the  factory  of  appel- 
lants. On  the  22d  day  of  July,  1891,  appellee 
entered  the  ladle  oven,  and  while  therein 
the  roof  of  the  oven  fell  In,  partially;  and  a 
quantity  of  heated  sand  which  was  on  the 
roof  was  thrown  upon  appellee,  burning  him 
al>out  the  liead  and  face,  and  on  the  arm  and 
ankle.  The  declaration  is  in  two  counts, 
and  there  it^as  a  plea  of  not  guilty  to  both 
counts.  Among  the  instructions  given  for 
the  defendants  was  the  following:  "The  Jury 
are  instructed,  as  a  matter  of  law,  that  an 
employer  is  in  no  sense  an  Insurer  of  the 
safety  of  his  employes,  but  that  the  employer 
has,  in  this  class  of  cases,  futfllled  his  duty  to 
his  employe  when  he  has  furnished  for  the 
use  of  such  omployd  reasonably  safe  macbin- 
ery  and  appliances  for  his  use  while  in  the 
line  of  his  duty;  and  unless  you  find  from 
the  evidence  that  the  defendants  have  failed, 
in  this  respect,  to  perform  their  duty  towards 
the  plaintlfr,  tbe  plaintiff  cannot  recover." 
Judgment  was  rendered  upon  the  verdict, 
and  appeal  taken  to  the  appellate  court, 
where  the  judgment  has  been  aiSrmed.  The 
present  appeal  is  prosecuted  from  such  Judg- 
ment of  affirmance. 

Catting,  Castle  &  Williams,  for  appellants. 
Amd.  Evans  &  Amd,  for  appellee. 

MAGRCDBB.  J.  (after  stating  the  fiacts). 
1.  It  is  contended  by  appellants  that  they 
were  guUty  of  no  negligence.  This  is  a  ques- 
tion of  fact,  which  is  settled  by  tbe  Judg- 
ment of  tbe  appellate  court,  and  we  are  pre- 
cluded from  any  consideration  of  it  By  no 
motion  made  or  Instruction  asked  by  the  de- 
fendants below  is-  the  point  raised  that  tbe 
evidence  does  not  tend  to  show  a  cause  of 
action. 

2.  It  is  claimed  that  the  trial  court  erred 
in  refusing  to  sustain  the  motion  in  arrest 
of  the  Judgment  The  first  ground  upon 
which  it  is  claimed  that  the  motion  in  arrest 
should  have  been  sustained  is  that  the  decla- 
ration avers  It  to  have  been  the  duty  of  tbe 
defendant  to  keep  the  roof  or  cover  of  tbe 
ladle  oven  "in  a  safe  condition,  so  as  not  to 
be  dangerous  to  the  servants  of  said  defend- 
ants whose  duty  it  was  to  enter  said  room." 
It  is  said  that  the  declaration,  in  saying  that 
it  was  the  duty  of  tbe  employer  to  keep  the 
ladle  oven  in  a  safe  condition,  makes  the  em- 
ployer an  insurer  of  the  safety  of  bis  em- 
ploy6,  whereas  the  employer's  duty,  under 
the  law,  is  alleged  to  be  merely  the  duty  of 
furnishing  for  the  use  of  his  employs  rea- 
sonably safe  machinery  and  appliances,  or  a 
reasonably  safe  place  to  work  in.  It  is  a 
general  rule  that  where  a  declaration  does 
not  state  a  complete  cause  of  action  the  de- 
fect may  be  taken  advantage  of,  after  ver- 
dict, by  motion  .in  arrest  of  Judgment 
Wright  V.  Bennett,  3  Scam.  2o8.  But  while 
it  is  true  that  a  verdict  does  not  cure  a 
statement  in  tbe  declaration  of  a  defective 


cause  of  action,  yet  it  Is  true  thit  a  verdict 
will  aid  a  defective  statement  of  a  cause  of 
action.  Barnes  v.  Brookman,  107  111.  817. 
The  averment  In  the  declaration  is  not  tbat 
it  was  the  duty  of  the  defendants  to  keep  tbe 
roof  of  the  oven  in  an  absolutely  safe  con- 
dition, but  In  "a  safe  condition,  so  as  not 
to  be  dangerous  to  the  servants  of  said  de- 
fendants whose  duty  it  was  to  enter  said 
room"  or  oven.  The  qualifying  clause  ex- 
plains the  meaning  of  the  words  "In  a  safe 
condition";  that  Is  to  say,  such  a  condition 
as  tbat  those  whose  duty  it  is  to  enter  tbe 
oven  will  not  be  at  the  same  time  mnnliig 
Into  danger,  or  incurring  danger  to  them- 
selves. A  room  is  reasonably  safe  when  It 
Is  not  fraught  with  danger  to  those  who  are 
obliged  to  enter  it  In  Smith  v.  Car  Works, 
eo  Mich.  501.  27  N.  W.  668,  it  Is  said  that  in 
large  manufacturing  establishments  "the  pro- 
prietors or  masters  are  bound  to  furnish  a 
suitable  place  in  wbich  work  may  be  per- 
formed with  a  reasonable  degree  of  safety 
to  the  persons  employed,  and  without  ex- 
posure to  dangers  tliat  do  not  come  within 
the  obvious  scope  of  the  employment  in  the 
business  as  actually  cariled  on."  See,  also,. 
Coal  Go.  V.  Haennl,  146  111.  614,  35  N.  B.  162. 
Substantially  tbe  same  language  is  used  in 
14  Am.  &  Eng.  Enc.  Law,  p.  902.  So,  te 
Llbby.  McNeiU  &  Llbby  v.  Scherman,  14& 
in.  540.  34  N.  E.  801,  tbe  allegation  in  the 
declaration  that  It  was  the  defendant's  duty 
to  keep  a  row  of  barrels  In  such  condition 
that  they  would  not  fall  upon  the  plaintiff 
was  held  to  lie  an  allegation  of  the  duty  on 
the  part  of  the  employer  to  furnish  his  em- 
ploy6  a  reasonably  safe  place  to  work  In. 
The  duty  of  the  employer  Is  to  furnish  a 
suitable  place  where  the  employ^  may  per- 
form bis  work  without  exposure  to  dangers 
that  do  not  come  within  the  obvious  scope  of 
the  employment  in  the  business  as  actually 
carried  on.  In  the  case  at  bar  the  declara- 
tion, in  averring  that  It  was  the  duty  of  tbe 
defendants  to  furnish  the  plaintiff  with  such 
a  room  as  would  not  be  dangerous  to  him 
when  entering  It  for  the  purx>ose  of  perfmrm^ 
lug  bis  duty,  may  have  defectively  stated 
the  cause  of  action,  but  It  did  not  state  a 
defective  cause  of  action.  After  verdict,  on 
a  motion  in  arrest  of  Judgment,  the  court 
will  intend  that  every  material  fact  alleged 
in  the  declaration,  or  fairly  Inferable  from 
what  is  alleged,  was  proved  on  the  trial.  Ad- 
dington  V.  Allen,  11  Wend.  875.  After  ver- 
dict Judgment  will  not  be  arrested  for  any 
defect  in  the  declaration  which,  by  reason- 
able intendment,  must  be  considered  to  have 
been  proved,  or  where  the  requisite  allega- 
tion may  be  considered  as  part  of  what  is 
already  alleged  in  tbe  declaration.  Morey  v. 
Homan.  10  Vt  665,  and  other  cases  in  note  A 
to  2  Tldd,  Prac.  p.  919.  Where  the  plaintiff 
states  his  cause  of  action  defectively,  it  will 
be  presumed  after  verdict  that  all  clrcum'-; 
stances  necessary,  in  form  or  substance,  to 
complete  the'  title  so  defectively  stated,  were 
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proved  at  the  trial,  as  they  must  have  been 
proved  In  order  to  entitle  the  plaintiff  to  re- 
cover. 2  Tidd,  Prac.  p.  919.  The  ordinary 
presumption  which  obtains  after  verdict,  and 
by  operation  of  which  a  defective  statement 
of  a  xood  cause  of  action  Is  said  to  be 
cured,  may  sometimes  be  excluded  by  the 
character  of  the  Instructions  given.  Steel 
Co.  y.  Shields,  134  lU.  209,  25  N.  E.  568; 
Llbby.  McNeill  &  Libby  T.  Scherman,  supra. 
The  converse  of  this  must  also  be  true, 
nameLv.  that  such  presumptions  will  be  In- 
dulged in  where  the  Instructions  favor  them, 
and  do  not  exclude  them.  Here  the  Jury  were 
Instructed  on  behalf  of  the  defraidant  that  an 
employer  is  not  an  Insurer  of  the  safety  of 
his  employes,  and  that  he  fulfils  his  duty 
where  he  has  furnished  for  their  use  reason- 
ably safe  machinery  and  appliances.  But, 
while  we  have  discussed  the  case  as  though 
the  allegation  of  duty  was  a  material  one, 
it  Is  to  be  remembered  that  really  it  Is  un- 
necessary to  allege  that  a  certain  act  or 
line  of  conduct  Is  a  duty,  because  the  law 
implies  the  duty  from  the  facts  stated.  A 
conclusion  of  law  need  not  be  pleaded.  Rail- 
way Ca  y.  C!olt,  50  lU.  App.  640. 

The  second  count  of  the  declaration  is  ob- 
jected to  upon  the  alleged  ground  that  It  does 
not  show  that  the  foreman  of  the  defendants, 
who  is  mentioned  In  that  count,  was  not  a 
fellow  servant  of  the  plaintiff.  It  is  not  nec- 
essary to  discuss  the  objection  thus  made  to 
the  second  count,  because  no  such  objection 
lies  to  the  first  count,  which  maltes  no  refers 
«nce  to  the  foreman.  The  declaration  need 
not  show  affirmatively,  by  express  averments, 
that  the  Injury  complained  of  was  caused  by 
the  neglifrent  acts  of  agents  or  servants  of 
the  defendants  who  were  not  fellow  servants 
of  the  plaintiff.  Llbby,  McNeill  &  Llbby  v. 
Scherman,  supra.  Hence  the  first  count  Is 
not  defective,  although  it  falls  to  contain 
such  an  averment,  even  if  it  should  be  held 
that  the  second  count  is  bad  in  this  respect. 
The  first  count,  after  verdict,  is  sufficient  to 
sustain  the  judgment.  The  verdict  here  is  a 
general  verdict  on  both  counts.  "Where  a 
general  verdict  is  given  on  several  counts, 
the  same  shall  not  be  set  aside  or  reversed. 
If  any  one  or  more  of  the  counts  be  good." 
Rev.  St  c.  110  (as  to  "Practice"),  §  57;  2 
Starr  &  O.  St  p.  1822;  Snyder  t.  Gaither,  3 
Scam.  91;  Gebble  y.  Mooney,  121  111.  255,  12 
N.  B.  472.  The  judgment  of  the  appellate 
court  is  affirmed.     Affirmed. 


066  III.  620) 

PEOPLE  ex  rel.  KERN,  County  Treasurer,  v. 

RYAN.i 

(Supreme  Court  of  Illinois.    June  16,  1895.) 

Special  Asskssmext— Appi.ioatio»  fob  Jddo- 

MENT— DbFEKSES. 

1.  Rev.  St  1893,  c  24,  g  153,  which  de- 
daies  that,  upon  application  for  judgment  upon 
a  special  assessment,  no  defense  or  objection 

1  Reported  by  Louis  Boisot,  Jr.,  Esq.,  of  the 
Chicago  bar. 


shall  be  made  or  heard  which  might  have  been 
introdaced  in  the  proceedings  for  the  making  of 
such  assessment,  or  ou  the  application  for  its 
confirmation,  prohibits  the  introduction  of  evi- 
dence that  the  assessment  was  excessive. 

2.  Where  the  record  of  the  special  assess- 
ment proceedings  shows  on  its  face  that  proper 
notice  was  given,  a  property  owner  cannot,  on 
application  for  jndgment  for  a  delinquent  In- 
stallment of  such  assessment  show  that  he  did 
not  in  fact  receive  notice.  Clark  v.  People,  35 
N.  E.  60, 146  lU.  848,  followed. 

Appeal  from  Cook  county  court;  Frank 
Scales,  Judge. 

Application  of  the  people  of  the  state  of 
Illinois,  on  the  relation  of  Cliarles  Kern, 
county  treasurer  of  Cook  county,  and  ex  of- 
ficio county  collector,  for  judgment  for  delin- 
quent taxes  and  special  assessments.  M.  W. 
Ryan  filed  objections,  which  were  sustained  in 
part   The  people  appeaL    Reversed. 

J.  F.  Holland  and  J.  M.  Palmer,  for  appel- 
lant 

CRAIQ,  J.  This  Is  an  appeal  from  a  judg- 
ment of  the  county  court  of  Cook  county  sus- 
taining, in  part,  objections  to  the  i4>pllcation 
of  the  county  collector  for  judgment  agahist 
lands  for  a  delinquent  first  installment  of  a 
special  assessment  levied  upon  the  hind  of  ap- 
pellee for  curbing,  grading,  and  paving  St. 
Louis  avenue  from  Ogden  avenue  to  West 
Twelfth  street,  in  the  city  of  Chicago.  On 
the  hearing  the  court  permitted  the  objector 
to  Introduce  evidence  tending  to  prove  that 
his  lots  were  assessed  more  than  they  were 
benefited.  We  think  this  was  error.  The  last 
clause  of  section  153  of  the  dtles  and  villages 
act  is  as  follows:  "Said  report  [the  delin- 
quent list]  when  so  made  shall  be  prima  facie 
evidence  that  all  the  forms  and  requirements 
of  the  law  In  relation  to  making  said  return 
have  been  complied  with,  and  timt  the  special 
assessments  mentioned  in  said  reports  are  due 
and  unpaid,  and  upon  the  application  for 
judgment  upon  such  assessment  no  defense  or 
objection  shall  be  made  or  heard  which  might 
have  been  introduced  in  the  proceedings  for 
the  making  of  such  assessment  or  the  applica- 
tion for  the  confirmation  thereof."  If  the 
property  of  the  objector  was  assessed  more 
than  it  was  benefited,  that  question  should 
have  been  raised  in  the  application  for  a  con- 
firmation of  the  assessment,  and,  not  having 
been  raised  at  that  time^  the  judgment  of  con- 
firmation is  a  bar.  People  v.  Brislin,  80  Dl. 
423;  Lehmer  v.  People,  Id.  601. 

The  court  allowed  the  objector  to  testify 
that  he  had  received  no  notice  of  the  special 
assessment  proceedings,  and  this  ruling  is 
relied  upon  as  error.  On  an  application  for 
judgment  against  delinquent  lands,  where  the 
record  shows  on  its  face  that  the  proper 
notice  was  given  in  the  assessment  proceed- 
ings, the  owner  cannot  Impeach  the  judg- 
ment of  confirmation  by  showing  that  In  fact 
he  did  not  receive  notice.  Clark  v.  People, 
146  III.  348,  35  N.  B.  60.  The  judgment  of 
the  county  court  will  be  reversed,  and  the 
cause  renuinded.   Reversed  and  remanded. 
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Hn>ER  V.  PEOPLE.* 

(Sapreme  Ck>urt  of  Illinois.   June  13,  1895.) 

CiuidNAL  Liw— Record— BioAMT— Inoictmekt— 

EVIDCNCK— WiTKBSS. 

1.  Where  a  motion  to  quash  the  indictment 
because  no  erideuce  on  which  it  could  be  based 
was  introduced  before  the  grand  jury  is  incor- 
porated in  the  bill  of  exceptions,  but  the  affida- 
Tit  on  which  the  motion  was  based  is  not  so 
preserved,  the  ruling  on  the  motion  cannot  be  re- 
viewed, the  record  not  showing  the  character  of 
the  evidence  before  the  grand  jury. 

2.  An  indictment  for  bigamy,  which  charges 
that  the  defendant  did  unlawfully  and  felonious- 
ly marry  G.,  "the  said  L.,  said  former  wife,  be- 
ing then  alive,"  sufficiently  alleges  that  the  first 
wife  was  alive  at  the  time  of  the  second  mar- 
riage. 

3.  Under  Rev.  St  1893,  c.  38,  §  20,  which 
provides  that  in  prosecutions  for  bigamy  ^ther 
marriage  "may  be  proved  b^  such  evidence  as  is 
admissible  to  prove  a  marriage  in  other  cases," 
in  order  to  prove  a  common-law  marriage  in  such 
a  prosecution  there  must  be  evidence  of  a 
contract  per  verba  de  praesenti,  with  proof  of 
cohabitation.  Proof  that  the  parties  nved  to- 
gether as  husband  and  wife,  and  spolce  of  each 
other- as  such,  is  not  snffident. 

4.  In  a  prosecution  for  bigamy  the  defend- 
ant's first  wife  is  not  a  competent  witness 
against  him. 

Etror  to  circuit  court,  McLean  county; 
Tbomas  F.  Tipton,  Judge. 

Indictment  of  John  X.  Hiler  for  bigamy. 
Defendant  was  convicted  and  be  brings  ec- 
lor.    Beversed. 

B.  L.  Fleming,  for  plalntifl!  in  error.  M.  T. 
Moloney,  Atty.  Gen.,  and  John  A.  Sterling, 
State's  Atty.  (T.  J.  Scofleld  and  M.  T.  New- 
ell, <tf  counsel),  for  the  People. 

PHILLIPS,  J.  At  the  April  term,  1894.  of 
the  dpcult  court  of  McLean  county,  the  grand 
jury  returned  Into  court  an  Indictment  against 
John  T.  Hiler  for  bigamy.  The  Indictment 
was  indorsed  "A  true  bill";  the  indorsement 
signed  by  the  foreman,  and  the  names  of  five 
witnesses  Indorsed.  On  motion  the  first,  sec- 
ond, and  third  counts  were  quashed,  and  on 
May  25th  a  trial  was  had  on  the  remaining 
counts,  and  a  verdict  of  guilty  under  the  fifth 
and  sixth  counts  was  found  by  the  jury,  and 
the  punishment  of  the  defendant  fixed  at  im- 
prisonment in  the  penitentiary  for  the  term  of 
one  year.  A  motion  for  new  trial,  as  also  in 
arrest  of  Judgment,  was  overruled  by  the 
court,  and  a  Judgment  on  the  verdict  was  en- 
tered, and  the  defendant  sued  out  this  writ 
of  error. 

One  of  the  causes  assigned  for  quashing  the 
Indictment  was  that  no  evidence  was  Intro- 
duced before  the  grand  Jury  upon  wblch  the 
indictment  could  have  been  based.  One  of 
the  errors  assigned  presents  for  our  consider- 
ation that  question.  The  following  affidavit 
was  copied  Into  the  record  by  the  clerk,  which 
Is  claimed  to  have  been  filed  with  the  motion 
to  quash:  "John  T.  Hiler.  being  first  duly 
sworn,  on  bis  oath  deposes  and  says:  That  he 

1  Reported  by  Louis  Boisot,  Jr.,  Esq.,  of  the 
Chicago  bax. 


is  the  defendant  In  the  above-entitled  cause. 
That  he  is  informed  and  believes  that  said  in- 
dictment herein  was  procured  from  the  grand 
Jury  herein  upon  illegal  evidence,  and  without 
certain  material  and  necessary  evidenca  Af- 
fiant says:  That  he  is  informed  and  believes 
that  the  grand  Jury  which  indicted  him  had 
before  them  no  competent  evidmce  of  a  for- 
mer man-iage  between  this  defendant  and  the 
alleged  Lizzie  Hiler.  or  between  this  defend- 
ant and  any  other  woman,  known  or  not 
known,  to  said  grand  Jurors;  nor  had  they 
any  evidence  before  them  as  to  whether  or  not 
said  parties  were  living  at  time  of  marriage 
to  Grace  Washburn,  or  as  to  whether  or  not 
said  former  marriages,  or  either  of  them, 
were  or  were  not  legally  dissolved.  That  nei- 
ther the  said  Lizzie  Hiler  nor  the  said  Adella 
Karr  were  present  and  testified  before  said 
grand  Jury.  That  the  only  other  witnesses 
are  Wm.  Kane,  Grace  Washburn,  and  Robert 
Maxton,  all  of  Bloomington,  111.  Affiant  says 
that  these  parties  named  are  known  to  the 
state's  attorney,  and  were  so  known  at  and 
for  a  long  time  priw  to  the  cmnmendng  of 
■aid  grand  Jury,  and  that  their  places  of  resi- 
dence are  known  and  were  then  known  to 
him;  and  that  the  facts  h«-ein  are  known  to 
said  witnesses,  Lizzie  Hiler,  and  Adella  Karr, 
and  this  fact  was  known  to  the  state's  attor- 
ney. John  T.  Hiler."  Subscribed  and  sworn 
to.  The  motion  to  quash  was  incorporated  In 
the  bill  of  exceptions,  and  thus  became  a  part 
of  the  record;  but  this  affidavit  was  not  in- 
corporated in  the  bill  of  exceptions,  and  hence 
la  no  part  of  the  record.  There  was,  there- 
fore, notUng  before  the  court  showing  or 
tending  to  show  the  nature  or  character  of 
the  evidence  introduced  before  the  grand  Ju- 
ry, so  far  as  appears  from  this  record. 

It  is  also  claimed  that  the  court  erred  in 
overruling  the  motion  to  quash  the  sixth 
count  of  the  indictment,  because  it  fails  to 
aver  hi  dh-ect  and  positive  terms  tliat  the 
first  wife  was  still  alive,  as  was  held  to  be 
necessary  in  Prichard  v.  People,  149  lU.  62, 
30  N.  B.  103.  There  the  averment  of  the  In- 
dictment, "the  defendant,  well  knowing  the 
said  Eliza  Aim  Ferguson,  bis  former  wife, 
was  then  alive,"  was  held  to  be  insufficient. 
Here,  however,  the  indictment  is  different 
After  averring  that  the  defendant  did  unlaw- 
fully and  feloniously  marry  Grace  Washburn, 
then  follows  the  following:  "The  said  Lizzie 
Myers,  said  former  wife,  being  then  alive, 
and  the  said  John  T.  Hiler  well  knowing  that 
said  Lizzie  Myers,  his  former  wife,  was  then 
alive,  and  the  said  John  T.  Hiler  never  hav- 
ing been  legally  divorced  from  the  said  Lizzie 
Myers  and  the  •  •  *."  We  regard  this 
avennent  as  sufficient 

It  is  next  contended  that  no  prior  marriage 
was  established  by  the  evidence.  Section  28, 
c.  38,  of  the  Criminal  Code  (Hurd's  Rev.  St. 
p.  470)  provides:  "Whoever  having  a  former 
husband  or  wife  living  marries  another  per- 
son or  continues  to  cohabit  with  such  second 
husband  or   wife,   in  this   state,  shall    be 
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deemed  guUty  ot  bigamy."  Section  29  pro- 
vides: "It  shall  not  be  necessary  to  prove 
either  of  the  marriages  by  the  register  or 
certificate  thereof  or  other  record  evidence; 
but  the  same  may  be  proved  by  such  evi- 
dence as  is  admissible  to  prove  a  marriage 
in  other  cases."  As  has  been  seen,  the 
cliarge  In  the  indictment,  in  substance,  was 
that  Jolm  T.  Hiler,  on  the  20th  day  of  Sep- 
tember, 1893,  did  marry  one  Ijizzle  Myers, 
and  her,  the  said  Lizzie  Myers,  then  and 
there  had  for  his  wife,  and  the  said  John  T. 
Hiler  afterwards,  to  wit,  on  the  2l8t  day  of 
February,  1894,  in  the  county  of  McLean, 
and  state  of  Illinois,  feloniously  and  unlaw- 
fully did  marry  one  Grace  Washburn,  and 
to  her,  the  said  Grace  Washburn,  was  then 
and  there  married;  the  said  Lizzie  Myers, 
his  former  wife,  being  then  alive.  It  ap- 
pears from  the  eivldence  that  the  defendant 
was  a  resident  of  Grand  Haven,  Mich.  He 
composed  music,  played  on  the  piano,  and 
was  a  good  sing».  He  attended  county 
fairs,  where  he  sold  music.  He  seems  to 
have  been  married  at  one  time  to  Mrs.  Jen- 
nie Graham,  and  obtained  a  divorce  from  her 
on  April  14,  1883.  On  Sunday,  Septnnber 
10,  1893,  the  defendant  was  at  Appleton, 
Wis.,  stopping  at  the  Sherman  House.  After 
dinner  he  went  into  the  parlor,  and  met  Llz- 
sie  Myers  and  Miss  StlUman.  He  sang,  and 
played  on  the  piano,  and  then  suggested  a 
walk.  Another  young  man  joined  the  party, 
and  the  four  went  to  the  park.  The  de- 
fendant and  Lizzie  Myers  walked  together. 
They  remained  at  the  park  during  the  after- 
noon, and  returned  to  the  hotel  in  the  even- 
ing for  supper.  The  defendant  testified  that 
on  Sunday  afternoon  he  and  Miss  Myers 
talked  matters  over.  He  talked  about  mar- 
rying her.  On  cross-examination,  in  ^eply 
to  questions  asked,  he  said:  "Did  you  ask 
her  that  afternoon?"  "I  asked  her  if  she 
would  keep  company  with  me."  "What  did 
she  say?"  "She  said  she  was  going  with  a 
gentleman  by  the  name  of  Bissell."  "Did 
you  say  then  you  would  marry  her?"  "It 
was  pointing  in  that  way."  "Did  you  say 
that?"  "Sfes,  sir."  "She  said,  'AU  right'?" 
"Yes,  sir."  "That  was.  on  Sunday  after- 
noon?" "Yes,  sir."  It  also  appears  from 
the  evidence  of  the  defendant  that  on  Sun- 
day afternoon  he  arranged  with  Miss  Myers 
to  go  with  him  the  next  day  to  Hortonville. 
On  cross-examination  he  fnrther  testified: 
"The  next  day  I  went  to  Stillman's,  and 
took  her  to  Hortonville.  She  Introduced  me 
as  her  husband.  As  we  went  to  Horton- 
ville, we  talked  over  matters.  After  we  ar- 
rived at  Hortonville,  we  talked  about  her 
Introducing  me  as  her  husband.  I  didn't 
object,  but  said  that  would  be  all  right  She 
is  as  much  to  blame  as  I  am,  and  she  did 
Introduce  me  as  her  husband,  and  I  agreed 
to  It.  We  occupied  the  same  bed  that  night. 
We  went  back  to  Appleton,  and  staid  there 
two  nights.  At  Stillman's,  there  she  intro- 
duced me  ,as  her  husband,  and  I  said,-  'We 


are  married.'     We  went  from  there  to  Osb- 
kosh.     I  telegraphed  for  her  to  come  down 
there  and  help  me,  on  the  ISth.     She  came 
the  19th.    I  was  there  untU  the  22d.     She 
left  on  the  morning  of  the  22d.     I  went  to 
Sheboygan.     I  was  there  three  days  at  the 
fair,  and  she  helped  me.    I  went  to  Mllwau- 
kea     Was  there  two  weeks,  and  from  there 
we  went  to  Chicago.    I  introduced  her  as  my 
wife  from  place  to  place,  and  occupied  the 
same  bed.    We  went  from  there  to  Mrs. 
Carle's,  at  Chicago,  and  introduced  her  as 
my  wife,  and  I  introduced  her  to  the  vis- 
itors who  came  In  to  see  her,  and  we  occu- 
pied   the  same  room   and  the   same   bed. 
When  I   was  at  Mrs.  Carle's,  I  slept  with 
Lizzie  always,   when   I   was  there;  every 
night     We   rented    furnished   rooms,    and 
Lizzie  kept  charge  of  them,  and  cooked  my 
meals  all  the  tima    After  we  had  been  th»e 
a  while,  I  went  on  the  road,  and  then  I 
wrote  the  letters  that  have  been  read,  and 
then  got  replies,  and  that  continued  up  to 
February  23d.     The  last  letter  I  wrote  was 
from  Bloomington,  on  the  morning  of  tbo 
23d  of  February,  three  hours  before  I  met 
Miss  Washburn."    Mrs.  Carle  testified  that 
they  came  to  her  home  in  Chlca^^o  in  Septem- 
ber, 1883.     He  Introduced  her  as  bis  wife; 
stopped  there ;  and  they  did  their  own  oooklnK. 
The  witness   further  testified:    "He  would 
always  be  away  a  week  or  two  at  a  time. 
He  was  selling  music.    I  think  the  last  time 
he  was  gone  over  a  month.    He  went  to  dif- 
ferent towns  in  Illinois.    They  kept  up  a, 
correspondence  while  he  was  gone.     I  saw 
the  letters  that  be  wrote  to  her.    I  know 
his  handwriting.     He  always  introduced  her 
as  his  wife,  Mrs.  IBLilee.    That  occurred  when- 
ever they  met  other  people  coming  in  to  see 
me.    I  never  knew  of  him  introducing  her 
In  any  other  way.    They  slept  in  the  same 
I>ed,  of  course.    She  told  me  they  were  mar- 
ried in  Oshkosh,  Just  the  same  as  she  has 
stated  here.     Of  course,  I  thought  they  were 
married;    everybody  thought  so.     I   never 
saw  any  marriage  certificate.     I  asked  him 
what  he  had  done  with  his  marriage  cer- 
tificate.   He  said  he  had  sent  it  to  his  motb- 
er."    A  large  number  of  letters,  written  by 
the  defendant  to  Lizzie  Myers  after   they 
bad  assumed  the  relation  of  husband  and 
wife  before  the  public,  were  read  In   evi- 
dence, in  which  the  defendant  frequently  ad- 
dressed  her  as  "Mrs.  Lizzie  Hiler,"   "Mrs. 
John  T.  Hiler,"  or  "My  Dear  Wife."    These 
were  the  leading  facts  proven  on  the  trial 
tending  to  prove  a  common-law  marriage  be- 
tween  defendant   and   Lizzie    Myers.     Evi- 
dence was  then  Introduced  that  in  February, 
1894,  the  defendant  met  Grace  Washburn,  a 
young  lady  of  Bloomington,  at  a  grocery 
store  In  that  place,  and  was  Introduced  to 
her.    That  evening  he  called  at  her  house, 
and  proposed  marriage.     She  replied    that 
she  was  not  ready.    The  next  afternoon  they 
met  again  at  the  grocery  store.    He  walked 
down  town  with  her.    He  again  proposed 
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marriage.  She  told  blm  to  wait  awhile. 
But  be  did  not  wait.  That  afternoon,  be- 
tween S  and  6  o'clock,  they  were  married. 
Doea  tbe  evidence  establlsb  a  common-law 
marriage  between  the  defendant  and  Lizzie 
Myers? 

To  constitute  tbe  offense  charged  In  this 
Indictment  It  is  Incumbent  upon  the  prosecu- 
tion to  Show  against  the  defendant  two  sue- 
cesslye  marriages;  one  legal  and  Innocent, 
the  other  penal.  Both  must  be  actual  The 
first  marriage  must  be  valid  and  binding,  and 
a  marriage  in  fact  Marriage  with  capacity 
and  consent,  proved  by  direct  testimony,  as 
by  the  evidence  of  witnesses  who  saw  and 
beard  the  morrlage  celebration  performed 
between  the  paitles,  or  record  evidence,  witb 
Identification,  would  be  evidence  of  actual 
marriage  in  fact  Under  the  decisions  of 
this  court,  a  marriage  legal  at  common  law 
Is  recognized  as  valid  and  binding  in  this 
state.  What  constitutes  such  common-law 
marriages,  legal  and  valid  has  been  recognised 
i>y  repeated  adjudications.  To  constitute  a 
marriage  legal  at  common  law,  the  contract 
and  consent  most  be  per  verba  de  piaesentL 
Or,  if  made  per  verba  de  f  uturo  cum  copula, 
the  copula  Is  presumed  to  have  been  allowed 
on  the  faith  of  the  marriage  promise,  and  that 
■u  the  parties  at  the  time  of  the  copula  ac- 
cepted of  each  other  as  man  and  wife.  Port 
V.  Port,  70  111.  484;  Hebblethwaite  v.  Bop- 
worth,  98  III.  12B;  Oartwright  v.  McGown, 
121  111.  388,  12  N.  B.  737.  Under  the  evl- 
-dence  in  this  record  it  is  not  shown  that 
any  marriage  ceremony  was  performed.  No 
■actual  marriage  in  fact  is  proven  between 
the  defendant  and  Lizzie  Myers.  The  evi- 
dence discloses  the  fact  that  the  defendant 
And  one  Lizzie  Myers  lived  together  as  hus- 
band and  wife,  etc.,  spoke  of  and  introduced 
each  other  to  others,  and  letters  from  the 
-defendant  to  her  so  designated  her  as  his 
wife.  They  were  by  repute  husband  and 
wife  during  this  cohabitation.  On  many 
questions,  cohabitation  and  repute  are  ade- 
■quate  evidence  from  which  marriage  is  pre- 
sumed. For  the  determination  of  many 
•cases,  dedaiatiohB,  whether  verbal  or  in 
writing,  with  evidence  of  cohabitation  and 
repute,  are  adequate  evidence  of  marriage. 
The  manner  in  which  persons  living  together 
■as  husband  and  wife  are  received  among 
their  friends  and  neighbors  as  being  mar- 
ried, their  reputation  and  declarations,  most 
•«ommonly  spring  from  the  fact  of  cohabita- 
tion. As  expressed  by  Mr.  Bishop  in  bis 
work  on  Marriage,  Divorce  and  Separation 
(volnme  1,  i  939),  they  "are  shadows  attend- 
ing on  cohabitation,  and  they  should  be 
simultaneous  therewith."  On  the  trial  of 
any  issue  involving  the  question  of  marriage 
-all  these  shadows  of  and  resulting  from  co- 
habitation may  be  introduced  in  evidence. 
From  the  fact  of  cohabitation,  with  the  at- 
tendant shadows,  for  many  purposes  there 
follows  the  presumption  of  marriage.  This 
jtresuiuption  increases  through  the  lapse  of 


time  through  which  the' parties  ai^e  cohablt> 
ing  as  husband  and  wife.  lu  this  record, 
there  is  no  actual  marriage  in  fact  proven, 
no  proof  of  a  contract  per  verba  de  praesentl} 
nor  la  there  any  evidence  per  vertm  de 
future  cum  copula.  In  the  absence  of  such 
evidence,  there  remains  In  this  record  only 
evidence  of  cohabitation  with  its  attendant 
shadows,  from  which  springs  a  presumption 
of  marriage.  The  marriage  to  Grace  Wash- 
bum  as  an  actual  marriage  in  fact  is  shown. 
Cohabitation  and  its  attendant  sliadows  are 
shown.  Two  cohabitations  are  proven  from  the 
evidence,  from  the  first  of  which  a  marriage  of 
ttaa  defendant  to  Lizzie  Myers  would  be  pre- 
sumed, and  from  the  second  of  which  the 
marriage  of  the  defendant  to  Grace  Wash- 
bum  would  be  presumed;  and.  In  the  at>- 
sence  of  proof  of  a  contract  per  verba  de 
praesentl,  each  presumption  is  similar;  tbo 
first  establishing  a  marriage,  the  second  di8>- 
proving  the  presumption  of  such  first  mar- 
riage. Where  a  marriage  legal  at  common 
law  is  sought  to  be  shown  on  which  to  base 
a  conviction  for  bigamy,  all  the  elements 
necessary  to  constitute  such  common-law 
marriage  must  be  proven.  There  must  be 
evidence  of  a  contract  per  verba  de  praesenti, 
with  proof  of  cohabitation.  In  prosecutions 
for  bigamy  direct  proof  of  the  fact  of  mar- 
riage is  required.  Barman  v.  Barman,  16 
III.  85.  Where  proof  of  marriage  legal  at 
common  law  Is  sought  to  be  sbown,  it  must 
be  absolute  proof  of  marriage.  Bayes  v. 
People,  25  N.  T.  300.  In  the  discussion  of 
this  evidence  we  have  wholly  omitted  from 
consideration  the  evidence  of  Lizzie  Myers, 
which  was  admitted,  and,  after  the  defend- 
ant closed  bis  case,  and  the  evidence  In  re- 
buttal was  introduced,  the  evidence  was  then 
excluded.  The  wife  was  not  a  competent 
witness  against  the  defendant  Miner  t. 
People,  08  111.  69.  The  effect  of  her  evidence 
was  prejudicial  to  such  an  extent  that  the 
defendant  did  not  have  a  fair  triaL 

It  is  uimecessary  to  discuss  the  questlonr 
raised  on  the  Instrnctions,  as  they  are  ma- 
terially erroneous  as  given  for  the  state,  on 
account  of  entirely  disregarding  the  dlstlno. 
tion  between  a  presumption  arisinf  ^rom  facts 
proven  and  disregarding  presumptions  arising 
from  other  facts  shown  by  the  evidence.  Tlie 
judgment  of  the  circuit  court  Is  reversed,  and 
the  cause  Is  remanded.  Reversed  and  re- 
manded. 


(IM  111.  SW) 

COMMERCIAL  INS.  CO.  OP  CALIFORNIA 
V.  FRIEDLANDEB  et  al.n 

(Sapreme  Court  of  Illinois.    June  15,  1S85.) 

FiKi  IssuBAsca— BvisENoa  —  Vntw  —  Arbitbat 
Tios — Action  om  Policy. 
1.  The  mere  fact  that  the  insured,  in  his 
proofs  of  loss,  valued  the  property  destroyed  at 

1  Reported  by  Louis  Boisot,  Jr.,  Esq.,  of  ths 
Chicago  hoc 
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18,840  while  the  real  Ion,  as  foand  by  the  Jutt, 
was  only  $1,277,  does  not  establish  a  fiandnlent 
OTervaluauon. 

2.  Where  the  Insnred  refuses  to  enter  Into 
arbitration,  bat  agrees  to  the  appointment  of 
persons  to  appraise  Uie  property  remaining  after 
the  fire,  socu  appraisal  does  not  deprive  the  in- 
sured, in  an  action  on  the  policy,  of  the  right  to 
introduce  evidence  of  the  quantity,  quality,  and 
value  of  the  property  insured. 

3.  The  jury  cannot,  in  estimating  the  amount 
of  the  loss,  consider  the  amount  for  which  the 
insured  sold  the  policy  after  the  loss. 

Appeal  fn»n  appellate  court.  First  district 
Action  by  J.  Friedlander  and  S.  Newman, 
for  the  use  of  WUUam  Reed,  against  the  Com- 
mercial Insnranoe  Company,  of  California. 
Plaintiffs  obtained  Judgment,  which  was  af- 
firmed by  the  appellate  court  Defendant  ap- 
peals.   Afflrmed. 

Schuyler  &  Kremer,  for  api>ellant   Beth  F. 
Crews,  for  appellees. 


CRAIO,  J.  This  was  an  action  brought  by 
3.  Priedlander  and  S.  Newman,  for  the  use  of 
William  Reed,  against  the  Commercial  In- 
surance Company,  on  a  policy  of  Insurance 
Issued  October  14,  1889,  on  a  stock  of  leaf 
tobacco  In  a  certain  three-stoiy  brldi  building 
In  FuUerton  avenue,  Chicago.  In  the  proofs 
of  loss  furnished  by  assured  after  the  fire, 
the  total  loss  was  estimated  at  the  sum  of 
$0,840;  but  on  a  trial  before  a  jury  plaintiffs 
recovered  a  Judgment  for  $1,277.80,  which, 
on  appeal,  was  affirmed  In  the  appellate 
court.  The  policy  sued  on  contained  the  fol- 
lowing: "And  aUy  false  representation,  by 
assured,  of  the  condition,  situation,  or  oc- 
cupancy of  the  property,  or  any  omission  to 
make  known  ereiT  fact  material  to  the  risk, 
or  any  overvaluation,  or  any  misrepresenta- 
tion whatever,  either  in  a  written  application 
or  othwwlse,  shall  avoid  this  policy.  All 
fraud  or  attempt  at  fraud,  by  false  swearing 
or  otherwise,  shall  forfeit  all  claims  under 
this  policy."  "Persons  sustaining  loss  or  dam- 
afce  by  fire  shall  forthwith  give  notice  there- 
of to  the  company,  in  writing,  and,  within 
thirty  days  after  the  los<!  shall  have  occurred, 
render  a  particular  account  of  such  loss, 
signed  and  sworn  to  by  them,  stating  wheth- 
er any,  and  what  other  Insurance  has  been 
made  on  the  same  property,  giving  notices 
of  the  written  p<»tlon  of  all  policies  thereon, 
also  the  actual  cash  value  of  the  property." 
In  the  argument  of  counsel  for  appellant  In 
the  appellate  court  the  following  grounds 
were  relied  upon  to  reverse  the  Judgment 
and  the  same  are  relied  upon  here:  (1)  That 
the  insured  were  guilty  of  fraud  and  false 
swearing  and  misrepresentation  and  overval' 
nation  of  the  loss  within  the  conditions  of 
the  policy,  and  that  the  court  erred  in  not 
granting  a  new  trial  for  that  reason.  (2) 
That  the  evidence  offered  on  behalf  of  the 
plaintiffs  failed  to  show  that  the  award  of 
the  arbitrators  was  fraudulent,  was  inadmis- 
sible, and  that  the  award  was  not  conclusive 


and  binding  on  the  plalntlffa  (3)  That  the 
trial  court  erred  In  not  setting  aside  the  ver- 
dict and  granting  a  nbW  trial,  for  the  reason 
that  the  same  Is  manifestly  against  the 
weight  of  the  evidence.  (4)  That  the  trial 
court  erred  In  not  granting  a  new  trial  in  said 
cause,  on  the  ground  of  newly-discovered  evi- 
dence, shown  by  the  affidavit  read  on  behalf 
of  the  defendant  (5)  That  the  trial  court 
erred  in  refusing  to  instruct  the  Jury  as  re- 
quested on  behalf  of  the  defendant 

In  regard  to  the  first  point  relied  upon.  It 
Is  claimed  in  the  argument  as  the  assured. 
In  their  proofs  of  loss,  estimated  the  amount 
at  $9,840,  and  the  Jury  returned  a  verdict  for 
only  the  sum  of  $1,277.80,  the  discrepancy  la 
sufficient  to  establish  a  fraudulent  overvalua- 
tion, within  the  meaning  of  the  policy.  The 
mere  fact  that  the  assured.  In  the  proofs  of 
loss,  has  made  an  overvaluation  of  the  prop- 
erty destroyed,  will  not  defeat  a  recovery  on 
the  policy  for  the  actual  loss  sustained.  It 
the  assured.  In  making  proofs  of  loss,  acts  In 
good  faith,  on  the  honest  belief  that  the  prop- 
erty di'Stroyed  was  wo:rth  the  amount  of  the 
valuation  placed  upon  It  and  the  excessive 
valuation  was  not  Intended  \a  deceive  or  de> 
fraud  the  Insurance  company,  such  overvalua- 
tion cannot  be  held  to  be  fraudulent  and  it 
will  not  defeat  a  recovery.  Insurance  Co.  t. 
Nelson,  75  IlL  648;  Insurance  Co.  v.  Vaughn. 
92  IT.  S.  516.  There  are  numerous  cases 
found  In  the  books  where  the  recovery  has 
been  sustained,  although  much  less  than  the 
amount  of  loss  as  the  same  was  estimated 
In  the  proofs  of  loss.  National  Bank  v.  Hart- 
ford  Fire  Ins.  Co.,  96  U.  S.  673;  Moore  t. 
Insurance  Co.,  29  Me.  97;  Dogge  v.  Insur- 
ance Co.,  49  WIS.  301,  6  N.  W.  SaOi  Hdblng 
▼.  Insurance  Co.,  64  CaL  166.  Whether  the 
overvaluation  found  <m  proofs  of  loss  was 
fraudulent  was,  as  held  In  Insurance  Ca  t. 
Weldes,  14  Wall.  375,  a  question  of  fact  to 
be  determined  by  the  Jury.  At  the  request 
of  the  Insurance  company  the  Jury  made  th« 
following  special  findings:  "(1)  Do  you  find 
from  the  evidence  that,  at  the  time  of  the 
alleged  fire  at  193  B^erton  avenue,  there 
was  eight  thousand  pounds  of  tobacco  In  the 
basement  of  the  building  described  by  the 
witnesses  for  the  plaintiff  in  this  case?  Yes. 
(2)  Do  you  find  from  the  evidence  that  the 
witness  Friedlander  has  willfully  testified 
that  there  was  more  tobacco  In  the  basement 
of  the  building  at  193  Fullerton  avenue  at 
the  time  of  the  fire  than  was  actually  there 
at  the  time  of  the  fire?  No,  (3)  Do  yon  find 
from  the  evidence  that  X  Friedlander  and 
S.  Newman,  In  their  proofs  of  loss,  have  will" 
fully  and  falsely  sworn  to  the  amount  of  the 
loss  and  damage  covered  by  the  policy  la 
question?  No."  Under  these  findings  of  the 
Jury,  the  question  of  fact  was  settled  against 
the  Insurance  company. 

The  next  point  relied  upon  ]a  that  the  conrt 
erred  In  admitting  evidence  of  the  quantity, 
quality,  and  value  of  the  tobacco  Insured, 
because  such  evidence  tended  to  Impeach  the 


Digitized  by 


Google 


IlL) 


ILLINOIS  STEEL  CO.  v.  O'DONNELLi 


186 


award  made  by  the  arbitrators.  If  the  as- 
sured and  the  Insurance  company  had  sub- 
mitted to  arbitration  the  amount  of  damages 
which  the  aasnred  had  sustained  by  the  fire, 
and  the  arbitrators  had  heard  the  evidence, 
and  .  honestly  and  fairly  determined  the 
amount  by  an  award,  according  to  the  terms 
of  the  submission,  the  award  of  the  arbitra- 
tors might  be  held  condnslve  between  the 
parties,  and  a  bar  to  an  action  on  the  p<^cy. 
But  as  we  understand  the  record  that  was 
never  done.  The  plaintiffs  refused  to  enter 
Into  an  arbitration,  but  agreed  to  the  ap- 
pointment of  three  appi-alsers  to  appraise  the 
tobacco  remaining  after  the  fire.  The  mere 
fact  that  three  men  fr^sce  selected  to  appraise 
the  value  of  the  property  remaining  after  the 
flre  would  not,  in  our  (q»lnlon,  deprive  the 
plaintiffs  of  the  right  to  Introduce  evidence 
of  the  quantity,  quality,  and  value  of  the 
tobacco  embraced  In  the  policy;  nor  did  such 
evidence  tend  to  impeach  an  award.  The 
third  ipoint  relied  upon  presents  purely  a 
<iaestlon  of  fact  which  was  settled  by  the  de- 
cision of  the  appellate  court,  and  it  Is  not 
reviewable  here. 

It  is  next  insisted  that  the  court  emA  in 
not  granting  a  new  trial  on  the  groxmd  of 
newly-discovered  evidence.  A  motion  for  a 
new  trial  Is  never  granted  unless  it  appears 
tiiat  due  diligence  was  used  to  procure  the 
«vidence.  The  newly-discovered  evidence 
must  be  of  a  controlling  character,  and  not 
merely  cumulative.  Here,  the  newly-discov- 
ered evidence  related  to  the  amount  of  the 
tobacco,  which  was  one  of  the  controverted 
questions  before  the  Jury,  and  hence  It  was 
merely  cumulative.  Moreover,  it  is  manifest 
from  the  afOdavits  if  proper  diligence  had 
been  ei^rcised  the  evidence  might  have  beoi 
procured  and  Introduced  on  the  trial.  Under 
the  facts  as  they  appear,  we  do  not  regard 
the  decision  of  the  court  erroneous. 

The  last  question  relied  upon  Is  that  the 
court  erred  In  refusing  defendants  instruc. 
tlon  No.  15.  The  policy  in  question  was  sold 
by  the  assured  to  William  Reed,  and  the 
action  was  brought  on  the  policy  for  his  use. 
The  Instruction  directs  the  jury  that,  in  ar- 
riving at  the  value  of  the  tobacco  covered  by 
the  policy,  they  may  take  into  consideration 
the  amount  paid  Reed  for  the  policy,  etc. 
Money  considerations  may  have  actuated  the 
holders  of  the  policy  to  sell  regardless  of  the 
value  of  the  tobacco  covered  by  the  policy. 
They  may  have  been  pressed  for  money,  they 
may  have  sold  to  relieve  themselves  of  a  law- 
suit; indeed,  various  other  matters  no  doubt 
entered  into  and  had  a  bearing  on  the  fact 
of  malting  a  sale  of  the  policy.  Under  such 
circumstances,  the  mere  fact  that  a  small 
amount  or  a  large  amount  was  paid  for  the 
policy  would  not  determine  the  value  of  the 
tobacco  embraced  in  the  policy,  and  a  direc- 
tion of  that  character  to  the  Jniy  was  prop- 
erly refused. 

The  Judgment  of  tlie  appellate  court  will 
be  affirmed.   Affirmed. 


(1S6  111.  624) 
ILLINOIS  STBBL  00.  v.  O'DONNBLL 
et  al.i 

(Supreme  Court  of  Illinois.    June  15,  1895.) 

lH80t.VB>lT  COBFORATIONS — DiBECTOKS   AS  CBEDIT- 
OK8 — JtlDOMKNT   BT   CONFESSION. 

1.  An  insolvent  corporation  may  convey 
property  to  a  creditor,  in  payment  of  its  debt  to 
him,  where  the  property  is  not  worth  more  than 
the  debt,  even  thoagh  a  majority  of  the  directors 
are  sons  of  the  creditor. 

2.  Where  judgment  is  entered  by  confession 
on  a  note  which  is  not  due,  and  on  wlilch  in- 
terest np  to  matnrity  has  been  paid  in  advanco. 
the  unearned  portion  of  such  interest  should 
be  deducted. 

3.  A  manufacturing  corporation  which,  al- 
though insolvent,  is  still  engaged  in  business, 
may  give  jadgpment  notes  to  its  directors  for 
money  lent  to  it  by  them,  in  good  faith,  for  the 

{rarpose  of  carrying  on  its  business  while  it  was 
nsolvent,  and  may  also  give  them  judgment 
notes  in  renewal  of  similar  notes  given  by  the 
corporation  while  it  was  solvent. 

Error  to  appellate  court.  Second  district. 

Bill  by  the  Illinois  Steel  Company  against 
James  L.  O'Donnell,  assignee  of  Henry  Fish 
&  Sons,  Henry  Fish,  George  M.  Fish,  Charles 
M.  Fish,  and  Heniy  M.  Fish  (copartners  here- 
tofore doing  business  as  Henry  Fish  &  Sons), 
Cornelia  A.  Miller,  Mary  V.  Fish,  the  Jollet 
Enterprise  Company,  John  Y.  Brooks,  and 
Francis  H.  Connell.  Complainant  obtained  a 
decree  for  part  of  the  relief  prayed,  and  this 
decree  was  modified  by  the  appellate  court. 
63  m.  App.  314.  Complainant  brings  error. 
Modified. 

B.  P.  Prentice  (Williams,  Holt  &  Wheeler, 
of  counsel),  for  plaintiff  in  error.  Bl.  A. 
Otis  (Geo.  S.  House  and  P.  C.  Haley,  of  couns- 
sel),  for  defendant  In  error  James  L.  O'Don- 
neU. 

BAKER,  J.  This  writ  of  error  to  the  ap- 
pellate court  of  the  Second  district,  wherein 
the  Illinois  Steel  Company  Is  plaintiff  In  er- 
ror and  James  L.  O'Donnell,  assignee  of 
Henry  Fish  &  Sons,  and  others  are  defend- 
ants in  error,  brings  before  us  the  same  rec- 
ord and  decree  that  are  in  part  reviewed  In 
the  appeal  of  Blair  v.  Steel  Co.,  53  III.  App. 
314.  A  statement  of  the  case  will  be  found 
within  the  report  of  that  appeal.  The  prin- 
cipal matters  for  consideration  on  this  writ 
of  error  are  the  claims  that  the  preference 
given  by  the  Insolvent  Jollet  Enterprise  Com- 
pany to  Mary  V.  Fish  was  unlawful  and  in- 
valid, and  that  the  Judgment  for  $176,420.06 
rendered  on  the  30th  day  of  November,  1892, 
against  the  Joliet  Enterprise  Company,  and 
In  favor  of  Henry  Fish  &  Sons,  was  and  is 
Illegal,  and  should  be  set  aside,  as  an  un- 
lawful preference.  On  November  30,  1892, 
the  Jollet  Enterprise  Company  was  Insolvent. 
At  that  time,  and  for  some  time  prior  thereto. 
It  was  Indebted  to  Mary  V.  Fish  In  the  sum 
of  $15,000,  for  borrowed  money,  and  she 
held  the  Judgment  note  of  the  corporation 

1  Reported  by  Louis  Bolsot,  Jr.,  Esq.,  of  the 
Chicago  bar. 
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therefor.  She  was  the  mother  of  Charles 
M.  Fish,  George  M.  Fish,  and  Henry  M.  Fish, 
—three  of  the  fire  directors  of  the  company. 
On  the  day  mentioned  the  corporation, 
throngrh  Its  directors  and  officers,  conveyed 
to  her  certain  real  estate  in  payment  of  the 
indebtedness  due  her,  and  she  accepted  the 
deed  In  satisfaction  of  her  claim.  The  value 
of  property  conveyed  was  not  greater  than 
the  amount  of  the  debt  for  which  it  was  g^lven. 

It  is  the  settled  law  of  this  state  that  the 
directors  and  ofBcers  of  an  Insolvent  cor- 
poration have  the  power  to  dispose  of  corpo- 
rate property  In  good  faith  for  the  purpose  of 
paying  or  securing  corporate  debts,  and  that 
they  may  do  this  even  though  the  result  is 
that  some  creditors  are  given  a  preference 
over  others.  Relchwald  v.  Hotel  Co.,  106 
lU.  439;  Bouton  v.  Smith,  113  lU.  4S1;  Bnrch 
T.  West,  1S4  111.  258,  25  N.  E.  658;  Ragland 
V.  McFaU.  137  111.  81,  27  N.  B.  75;  Glover  v. 
Lee,  140  ni.  102,  29  N.  B.  680;  Warren  t. 
Bank,  149  lU.  9,  38  N.  E.  122;  Paper  Co.  v. 
Robblns,  151  ni.  588,  88  N.  E.  153;  Gottlieb 
T.  Miller,  154  ni.  44,  89  N.  B.  992.  And  the 
fact  of  relationship  of  the  person  to  whom 
I>reference  is  given  to  one  or  more  of  the 
directors  or  officers  of  the  corporation  does 
not  invalidate  the  transaction,  If  it  Is  other- 
wise fair  and  free  from  fraud.  Schroeder 
T.  Walsh,  120  lU.  403,  11  N.  B.  70;  Ragland 
T.  McFall,  supra;  Gottlieb  r.  Miller,  supra; 
Blair  T.  Steel  Co.,  42  N.  B.  — .  There  was 
no  error  In  sustaining  the  validity  of  the 
conveyance  to  Mrs.  Fish. 

The  firm  of  Henry  Flsb  &  Sons  was  com- 
posed of  Henry  Fish,  the  father,  and  his  three 
sons,  George  M.  Fish,  Charles  M.  Flah,  and 
Henry  M.  Fish,  and  It  was  engaged  in  the 
banking  business  at  Joliet  The  JoUet  En- 
terprise Company  was  engaged  In  can-ylng 
on  an  extensive  business  in  the  manufacture 
of  barbed  wire.  Said  George  M.,  Charles  M., 
and  Henry  M.  were,  as  already  stated,  three, 
and  a  majority,  of  its  board  of  directors.  The 
firm  had  for  some  years  been  loaning  large 
sums  of  money  to  the  corporation.  On  the 
morning  of  November  30,  1802,  the  firm  held 
six  Judgment  notes  of  the  company,  for  $29,- 
000  each,  amounting  in  the  aggregate  to  $174,- 
000.  At  that  time  it  was  manifest  that  both 
the  bank  and  the  corporation  were  insolvent, 
and  that  both  would  be  compelled  to  suspend 
payment  Among  other  things  that  were 
done  during  the  morning  of  that  day,  a 
Judgment  was  entered  upon  said  Judgment 
notes,  in  favor  of  Henry  M.  Fish  &  Sons,  for 
$176,420.96  and  costs,  and  execution  immedi- 
ately Issued  thereon,  and  a  levy  made  on  the 
property  of  the  corporation.  Later  In  the 
day  the  firm  of  Henry  Fish  &  Sons  made  a 
Tolimtaiy  assignment  for  the  benefit  of  Its 
creditors,  and  James  L.  O'Donnell,  the  princi- 
pal defendant  In  error  herein,  became  the 
assignee.  In  the  decree  In  equity  that  was 
afterwards  entered  in  the  circuit  court  of 
Will  county,  the  Judgment  by  confession  was 
•ustained  to  the  extent  of  $110,000,  and  to 


that  extent  only,  and  for  tbe  amount  for 
which  it  was  sustained  It  was  given  priority. 
But  the  court  found  and  decreed  that  the  Joliet 
Enterprise  Company  was  Insolvent  on  and 
after  March  31,  1892;  that  while  four  of  the 
Judgment  notes  were  renewals  of  like  notes 
for  loans  made  prior  to  said  date,  yet  the 
other  two  of  said  Judgment  notes  of  |29,O0O 
each,  upon  which  the  Judgment  by  confession 
was  based,  were  for  loans  made  after  that 
date,  and  after  Insolvency;  and  that  said 
corporation  then  had  no  power  to  make  said 
two  last-mentioned  Judgment  notes,  because 
three  of  tbe  partners  In  the  banking  firm  of 
Henry  Fish  &  Sons  were  directors  and  of- 
ficers of  the  insolvent  corporation.  And  tbe 
court  also  found  and  decreed  that  an  attor- 
ney's fee  for  $1,000  was  unlawfully  and  Im- 
properly Included  In  the  Judgment,  and  also 
that  $1,420.06  Interest  was  wrongfully  In- 
cluded therein.  O'Donnell,  the  assignee  ot 
Henry  Fish  &  Sons,  appealed  from  the  de- 
cree to  the  appellate  court,  and  both  errors 
and  cross  errors  were  assigned  in  that  court 
The  Judgment  of  the  appellate  court  sustain- 
ed the  flndlngrs  and  decrees  of  the  circuit 
court  in  regard  to  the  sums  of  $110,000  and 
$1,420.96,  respectively,  but  reversed  Its  find- 
ings and  decrees  in  regard  to  the  two  notes 
of  $29,000  each,  and  in  regard  to  the  attorney 
fee  of  $1,000.  It  reversed  the  decree  as  to 
the  Judgment  by  confession,  and  remanded 
the  cause,  with  directions  to  sustain  said 
Judgment  for  the  amount  for  which  the  same 
was  entered,  except  $1,420.96,  which  had  er- 
roneously been  included  as  Interest,  and 
which  was  ordered  to  be  deducted  as  of  tbe 
date  of  said  Judgment,  leaving  said  Judgment 
as  of  such  date  at  the  sum  of  $175,000;  and 
which  Judgment,  with  Interest  thereon,  was 
ordered  to  be  preserved  as  a  Hen  upon  tbe 
property  of  said  Joliet  Enterprise  Company, 
in  favor  of  said  firm  of  Henry  Flsb  &  Sons 
and  their  assignee  under  the  Jodgmant.  exe- 
cution, and  levy. 

It  is  conceded  by  all  parties  that  the  de- 
duction of  $1,420.96  was  properly  made  from 
the  Judgment  by  confession.  It  was  inclad- 
ed  in  that  Judgment  as  interest,  whereas  tbe 
notes  were  not  due  at  the  time  of  rendition 
of  Judgment,  and  Interest  on  them  up  to  times 
of  maturity  had  been  paid.  The  Judgment 
also  contained  another  element  of  double  and 
unlawful  Interest  which  a  court  of  equity 
should  correct  Interest  had  already  been  paid 
in  advance  up  to  the  dates  of  the  maturity  ot 
each  of  the  six  notes,  respectively;  and,  upon 
the  entry  of  Judgment  before  maturity  at  the 
election,  and  by  the  voluntary  act,  ot  the 
I>ayees  of  the  notes,  this  unearned  interest 
should  have  been  subtracted.  The  directions 
given  by  the  appellate  court  are  so  modified 
as  that  the  Just  and  equitable  proportion  of 
the  interest  paid  should  be  deducted  from  the 
face  of  the  notes  and  the  Judgment 

The  circuit  court  in  its  decree,  found  that 
the  Joliet  Enterprise  Company  was  Insolvent 
on  the  31st  day  of  March,  1892,  and  from  and 
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after  that  date.  For  the  parposes  of  the  de- 
cision, we  will  aesume  the  correctnesa  of  this 
flndlnK.  Four  of  the  Judgment  notes  on 
which  the  judgment  waa  boaed,  the  principal 
of  said  notes  amounting  to  1^116,000,  were  re- 
newals of  other  like  Judgment  notes,  and  rep- 
resented money  actually  loaned  to  the  cor- 
poration by  said  banking  firm  of  Henry  Fish 
&  Sons;  said  notes  having  their  origin  In 
loans  made  and  judgment  notes  given  on  De- 
cember 18,  1890,  October  3,  1891,  October  31, 
1801,  and  Febmaiy  16,  1892,  respectively. 
The  giving  of  a  judgment  note  Is  the  giving 
of  a  security  or  preference.  IToung  v.  Clapp, 
147  UL  176,  32  N.  B.  187,  and  35  N.  B.  372. 
Although  this  may  be  so,  yet  there  can  be  no 
oerlous  question  of  the  propriety  of  the  ac- 
tion of  both  of  the  courts  below  In  sustaining 
the  judgment,  ao  far  as  It  has  for  Its  founda- 
tion the  four  renewal  notes  mentioned  above. 
The  renewal  Judgment  notes  were  only  con- 
tinuations of  the  original  Judgment  notes  giv- 
ing during  the  solvmcy  of  the  company.  The 
substance  of  the  matter  is  that  each  loan  of 
money,  and  Judgment  note  given  therefor, 
continued  to  be  one  and  the  same  tnnsactlcMi, 
wlthou^  reference  to  the  number  of  like  judg- 
ment notes  given  In  renewal,  and  without  re- 
gard to  the  fact  that  the  last  renewals  may 
have  been  after  corporate  Insolvency.  Baylor 
V.  Daniels,  37  111.  331.  And  the  law  la  that 
the  directors  or  officers  of  a  solvent  corpwa- 
tlon,  acting  In  good  faith,  may  deal  with  it, 
and  loan  it  money,  and  take  security  therefor, 
and  that  the  subsequent  insolvency  of  the  cor- 
poration will  not  affect  their  rights  of  action 
to  recover  such  loans,  or  enforce  their  se- 
curities. Bank  v.  Schott,  135  111.  655,  28  N. 
B.  640.  The  circuit  court  found  that  two  of 
the  Judgment  notes  for  $29,000  each  had  thefar 
origin  In  loans  made  by  Henry  Fish  &  Sims 
to  the  Insolvent  company,— one  on  June  13, 
1882,  and  the  other  on  October  4,  1892.  It 
held  that  the  taking  of  security  for  such  loans 
by  way  of  warrants  of  attorney  to  confess 
Judgment,  or  by  way  of  Judgment  notes,  was 
inequitable  and  unauthorized,  as  against  the 
creditors  of  the  Jollet  Enterprise  Company, 
and  forbidden  by  law.  And  It  therefore  set 
aside  and  canceled  the  Judgment  as  to  $58,- 
000,  that  being  the  amount  of  the  princli)al 
debts  secured  by  said  two  notes.  Upon  the 
appeal  of  O'Donnell,  the  assignee  of  the  In- 
solvent firm  of  Henry  Fish  &  Sons,  the  appel- 
late court  held  otherwise  in  regard  to  said  two 
notes,  as  already  herein  sufficiently  appears. 
The  two  loans  of  money  amounting  in  the 
aggregate  to  $58,000  were  made  by  the  bank- 
ing firm  to  the  corporation  in  good  fftlth,  and 
the  judgment  notes  were  griven  therefor  at  the 
times  that  the  loans  were  respectively  made. 
The  assets  of  the  corporation  were  not  dimin- 
ished by  the  transactions.  It  got  the  bene- 
fit of  the  moneys  so  borrowed,  and  they  were 
used  in  completing  the  new  plant  that  It  con- 
structed at  a  cost  of  some  $280,000,  and  In 
conducting  and  keeping  on  Its  feet  Its  large 
manufacturing  business.   The  banking  firm 


did  dot  obtain  or  anticipate  receiving  any  ad- 
vantages to  Itself  by  loaning  the  mcmey  to  the 
corporation,  other  than  that  of  getting  Inter- 
eat  on  the  money  that  It  loaned.  The  corpora- 
tion, at  the  time  of  these  transactions,  was 
embarrassed  for  want  of  means,— In  fact,  In- 
solvent, in  the  sense  that  Its  liabilities  exceed- 
ed its  assets,— and  it  was  forced  to  adopt  va- 
rious temporary  shifts  and  expedients  for  the 
purpose  of  raising  money.  At  the  same  time 
It  was  a  going  concern;  had  an  extensive 
plant,  which  had  cost  it  over  a  quarter  of  a 
million  of  dollars,  and  was  unincumbered;  was 
employing  some  300  workmen;  had  on  hand 
manufactured  products  worth  about  $200,000; 
and  was  doing  a  large  business,  and  meting 
Its  commercial  obligations.  The  securities 
that  were  given  by  the  corporation  to  the 
banking  firm,  L  &  judgment  notes,  were  not 
outside  of  the  usoal  order  of  things,  for  the 
evidence  shows  that  It  was,  and  for  many 
years  had  been,  the  custom  and  usage  of  the 
banking  firm  to  require  judgment  notes  In  all 
cases  of  actual  and  absolute  loans  of  money, 
and  that  the  same  custom  and  usage  obtained 
with  all  of  the  other  banks  and  banking  firms 
doing  business  In  the  city  of  Jollet  There  is 
a  marked  difference  between  a  case  where  a 
mortgage  or  other  preference  la  given  by  an 
insolvent  coipoiatlon  to  a  director  or  officer 
to  secure  a  pre-existing  Indebtedness,  and  a 
case  like  this,  where  the  coiporatlMi,  though 
In  fact  insolvent.  In  the  sense  above  stated.  Is 
a  going  corporation,  that  Is  seeking  to  ac- 
complish the  objects  of  Its  Incorporation,  and 
the  security  Is  given  to  directors  for  moneys 
actually  and  In  good  faith  loaned  at  the  time 
the  security  is  given  to  such  embarrassed  cw- 
potation,  and  for  its  benefit  In  Harts  v. 
Brown,  77  IlL  226,  the  coal  company  had  ex- 
poided  all  of  Its  means  in  sinking  Its  shaft, 
etc.,  and  owed  debts  to  the  amount  of  from 
$23,000  to  $33,000.  This  court  held  that  the 
directors  had  power  to  b(»row  money  from 
one  of  their  number,  and  execute  to  him  a 
mortgage  on  the  corporate  pri^erty.  It  was 
there  said:  "The  company  had  expended  all 
their  means,  and  had  failed  to  realise  their 
expectations,  and  had  reached  a  point  at 
which  the  enterivlse  must  be  abandoned,  un- 
less means  could  be  procured  to  further  prose- 
cute the  work;  and,  so  far  as  we  can  see, 
there  was  nothing  reckless  or  unbusinesslike 
In  effecting  this  loan  for  the  time  at  the  rate 
of  Intere8t  or  <mi  the  security  given.  They  all 
seem  to  be  aoeordlng  to  the  usual  course  of 
buslneea"  In  OU  Co.  v.  Irlarbury,  81  V.  S. 
587,  the  corporation  became  very  much  em- 
barrassed, and  bOTowed  money  from  Blar- 
bury,  who  was  one  of  Its  directors,  and  se- 
cured him  by  a  note  and  trust  deed.  The 
court  found  that  the  loan  was  made  In  good 
faith  to  assist  the  corporation  In  Its  embar- 
rassments, and  held  that  no  rule  of  law  pro- 
hibited a  director  from  loaning  money  to  the 
corporation  in  good  faith,  when  It  was  needed 
for  its  benefitand  that  such  a  rule  would  de- 
prive a  coipocatlon  of  the  aid  of  those  mqat 
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Interested  In  It,  and  most  likely  to  render  It 
asBlBtance.  The  views  we  entertain  in  re- 
spect to  the  particular  matter  now  under  con- 
sideration are  well  espressed  in  certain  lan- 
guage used  by  Justice  Harlan  in  delivering  the 
opinion  of  tbe  circuit  court  of  appeals  in  the 
late  case  of  Manufacturing  Co.  v.  Hutchin- 
son, 11  C.  C.  A.  320,  63  Fed.  496.  We  quote 
the  language  referred  to,  which  is  as  follows: 
"A  corporation  is  not  required,  by  any  duty  it 
owes  to  creditors,  to  suspend  c^eratlonB  the 
moment  it  becomes  financlaily  embarrassed, 
or  because  it  may  be  doubtful  whether  the  ob- 
jects of  its  creation  can  be  obtained  by  far- 
ther effort  upon  its  part  It  is  in  the  line  of 
right  and  duty  when  attempting.  In  good  faith, 
by  the  exercise  of  its  lawful  powers,  and  by 
the  use  of  all  legitimate  means,  to  preserve  its 
active  existence,  and  thereby  accomplish  the 
objects  for  which  It  was  created.  In  such  a 
crisis  in  its  affairs,  and  to  those  ends,  it  may 
accept  financial  assistance  from  one  of  its 
directors,  and,  by  a  mortgage  upon  its  prop- 
erty, secure  the  payment  of  money  then  loan- 
ed or  advanced  by  him,  or  in  tliat  mode  pro- 
tect liim  against  liability  then  Incurred  in  Its 
behalf  by  him.  Of  course,  in  cases  of  that 
kind,  a  court  of  equity  will  closely  scrutinize 
tbe  transaction,  and,  in  a  contest  between  gen- 
eral creditors  and  a  director  or  managing  of- 
ficer who  takes  a  mortgage  upon  its  property, 
will  bold  the  latter  to  clear  proof  that  the 
mortgage  was  executed  in  good  faith,  and  was 
not  a  device  to  enable  him  to  obtain  an  ad- 
vantage for  himself  over  those  interested  in 
the  distribution  of  the  mortgagor's  property. 
Richardson's  EzY  y.  Qreen,  133  U.  S.  30, 43,  10 
Sup.  Ct  280;  Oil  Co.  V.  Marbury,  91  U.  8. 
687,  588."  A  rule  that  would  prevent  di- 
rectors and  officers  of  financially  embarrassed 
corporati<His,  acting  In  good  faith,  and  for  the 
apparent  benefit  of  such  corporations,  from 
loaning  them  money,  and  at  the  same  Hme 
taking  from  them  security  for  repayment,  the 
terms  and  the  securities  being  such  as  are  in 
acoord  with  the  usual  course  of  business, 
would  be  lilghly  Injurious  to  corporations 
themselves,  and  frequently  detrimental  to  the 
interests  of  their  creditors.  The  line  of  de- 
marluLtlon  that  separates  valid  from  invalid 
preferences  to  directors  or  officers  of  insolvent 
ooipotations  lies  between  already  incurred  lia- 
blUtles,  and  liabilities  assumed  by  going  cor- 
porations at  the  time  the  security  is  given  and 
taken.  In  our  opinion,  there  was  no  error  in 
tbe  ruling  of  tbe  appellate  court  that  the  judg- 
ment notes  given  for  the  moneys  lent  and  ad- 
vanced on  June  13,  1892,  and  on  October  4, 
1892,  were  legal  and  valid  securities  and  pref- 
erences, even  as  against  the  claims  of  the  gen- 
eral creditors  of  the  corporatiuu.  It  is  not  in- 
tended or  considered  that  anything  herein  de- 
cided or  said  is  in  confiict  with  tbe  decisions 
in  Beach  v.  Miller,  130  111.  162,  22  N.  B.  464, 
and  subsequent  cases  in  line  therewith. 

Some  other  and  minor  objections  to  the  de^ 
cree  are  suggested,  but  we  think  that  a  part 
of  them  are,  in  principle,  disposed  of  by  wb&t 


we  have  already  said,  and  that  the  others  are 
not  well  taken,  and  do  not  require  special  no- 
tice. With  the  slight  modification  in  tbe  direc- 
tions to  the  circuit  court  that  has  already  t>een 
adverted  to,  the  judgment  and  order  of  the  ap- 
pellate court  is  affirmed.  The  plaintiff  in  er- 
ror will  pay  the  costs  made  in  this  court.  Af- 
firmed. 


(t5$  111.  448) 

DIS-HLLING  &  CATTIiB  FBEDINO  CO.  t. 

PEOPLE  ex  rel.  MOLONEY, 

Attorney  €i«ieraLi 

(Supreme  Court  of  Illinois.     June  13,  1895.) 

CoiiBiHATioMB  iir  Restbaist  ov  Tbadb— Whiskt 

TBDST— CiOKFOKATIOMS— Quo  WaBBAKTO 

— Plbadino. 

1.  A  trust  combination  organized  in  order  to 
obtain  control  of  the  manufacture  and  sale  of 
distillery  products,  by  purchasing  the  stock  of 
▼arioQB  distillery  companies,  and  placing  it  in 
the  hands  of  tmsteea,  is  illegal,  as  creating  a 
moDopoly. 

2.  Where  soch  a  trust  combination  la  chan- 
ged into  a  corporation,  which  is  organized,  own- 
ed, and  controlled  by  the  trustees  of  the  combi- 
nation, and  to  which  ail  the  property  controlled 
by  the  combination  is  transferred,  such  corpo- 
ration is  also  illegal.  ' 

3.  A  corporatioU  authorized  by  its  charter 
to  engage  in  the  general  distilling  business  in  Illi- 
nois and  elsewhere,  and  to  own  the  property 
necessary  for  that  purpose,  has  no  right  to  buy 
up  substantially  all  the  distilleries  in  the  coun- 
ty, so  as  to  acquire  a  virtual  monopoly  of  the 
business. 

4.  In  quo  warranto  proceedings  against  a 
corporation  for  abusing  its  fTanchises,  and 
usurping  powers  and  tranchises  which  do  not 
belong  to  it,  a  pica  which  expressly  admits 
many  of  tbe  allegations  of  the  informatioD,  ex- 
pressly denies  the  rest,  and  closes  with  a  large 
number  of  affirmative  allegations,  is  demurra- 
ble as  being  neither  a  plea  of  justification  nor  a 
disclaimer. 

5.  A  plea  which  alleges  that  the  defendant 
exercises  its  powers,  privileges,  and  franchises 
by  virtue  of  the  articles  of  incorporation  set  out 
in  the  information,  and  denies  that  it  was  or- 
ganized for  the  purpose  of  creating  a  monopoly, 
or  tliat  it  had  done  any  of  the  acts  cliarged 
with  any  such  purpose,  is  demurrable  as  tender- 
ing an  immaterial  Issue. 

Appeal  from  drcnit  court.  Cook  county; 
John  Oibbons,  Judge. 

Quo  warranto  by  the  peoi^e  of  the  state 
of  Hlinois,  on  the  relation  of  M.  T.  Moloney, 
attorney  general,  against  the  Distilling  & 
Cattle  Feeding  Company.  There  was  judg- 
ment of  oust».   Defendant  appeals.   Affirmed. 

This  was  a  proceeding  by  quo  warranto, 
brought  in  the  name  of  the  people  of  the 
state  of  Illinois,  by  tbe  attCM-ney  general, 
against  the  Distilling  &  Cattle  Feeding  Com- 
pany. The  defendant  appeared  and  filed  a 
number  of  pleas,  to  all  of  which  demurrers 
were  sustained;  and,  the  defendant  electing 
to  abide  by  its  pleas.  Judgment  was  rendered 
against  it,  ousting  it  from  Its  franchises,  and 
for  costs.  From  that  Judgment,  the  defend- 
ant now  appeals  to  this  court. 

The  information  alleges  that  on  May  10, 

1  Reported  by  Louis  Boisot,  Jr.,  Esq.,  of  tbe 
Chicago  bar. 
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1887,  th»e  were  existing  aad  doing  business 
In  various  iwrts  of  this  state  five  different 
corporations  organized  under  oar  laws,  also 
one  corporation  organized  under  the  laws  of 
the  state  of  Missouri,  and  one  corporation 
wganized  under  tlie  laws  of  the  state  of  Ohio, 
and  a  copartnership  and  an  Individtiai  also 
doing  bastness  in  that  state,  all  of  which 
were  then  engaged  in  operating  distilleries. 
In  the  purchase  of  grain,  and  in  the  manu- 
facture and  sale  of  alct^ol  and  other  disttt- 
leiy  products,  and  that  for  the  purpose  of 
forming  and  creating  a  trust,  and  with  the 
design  of  controlling  and  regulating  the  out- 
put, manufacture,  and  sale  of  distillery  prod- 
ucts, and  of  establishing  a  monopoly  In  the 
manufacture  and  sale  of  the  same,  the  owners 
of  the  capital  stock  of  those  corporations,  to- 
gether with  the  firm  and  IndlTldual  above 
mentioned,  entered  into  and  executed  a  trust 
agreement  aa  follows: 

"Whereas,  it  is  designed  to  form  a  tnist  to 
be  known  as  the  'Distillers'  and  Cattle  Feed- 
,  ers'  Trust,'  for  the  purpose  of  securing  bi- 
telllgent  co-operation  in  the  business  of  dis- 
tilling qiirlts  from  grain  or  other  material, 
malting,  and  the  feeding  of  live  stock,  and 
the  sale  of  the  products  thereof  In  home  and 
tareign  markets,  and  to  do  all  other  business 
incidoital  to  those  enumerated:  Therefore,  It 
is  mutually  agreed  by  all  who  may  sign  this 
agreement,  or  become  at  any  time  the  holders 
of  the  certificates  of  trust  herein  provided 
for,  as- follows: 

"First  The  trust  herein  created  shall  be 
vested  in  nine  trustees. 

"Second.  William  K.  Hobart,  George  K. 
Duckworth,  Lewis  H.  Green,  Peter  J.  Hen- 
nessy,  Alfred  Davis,  Joseph  B.  Greoihut, 
Warren  H.  Corning,  Adolph  Woolnw,  and 
John  H.  Francis  are  hereby  apiwlnted  trus- 
tees, to  hold  their  office  until  the  let  day  of 
May,  A.  D.  1888,  or  until  their  successors  are 
elected  and  qualified. 

"Third.  The  trustees  shall  prepare  certifi- 
cates which  shall  show  the  Interest  of  each 
beneficiary  in  said  trust,  and  deliver  them  to 
the  persons  entltied  thereto.  The  certificates 
shall  be  divided  into  shares  of  the  par  value 
of  $100.00  each,  and  shall  be  known  as  the 
'Distillers'  and  Cattle  Feeders'  Trust  Certifi- 
cates.' The  trustees  shall  have  full  power  to 
agree  upon  and  direct  the  form  and  contents 
of  said  certificates,  and  the  mode  In  which 
tbey  shall  be  executed,  attested,  and  trans- 
ferred. OChe  certificates  shall  contain  an  ex- 
IM'ess  stipulation  that  the  holders  thereof  shall 
be  bound  by  the  terms  of  this  agreement, 
and  by  the  by-laws  herein  provided  fbr. 

"Fourth.  No  certificates  shall  be  Issued  ex- 
cept for  stock,  as  hereinafter  provided,  and 
the  par  value  of  the  certificates  issued  shall 
represent  as  nearly  as  possible  the  actual 
cash  value  of  the  stock  held  by  the  trustees 
in  trust.  The  certificates  shall  be  the  best 
evidence  of  the  amount  of  interest  of  the 
beneficiaries  in  the  trust  No  duplicate  cer- 
tificates shall  be  issued  by  the  trustees  ex- 


cept upon  surrender  of  the  original  certifi- 
cate and  cancellation  of  the  same,  or  upon 
satisfactory  proof  of  the  loss  thereof,  and 
the  giving  of  a  satisfactory  bond  of  Indem- 
nity. 

"Fifth.  Each  subscriber  hereto  agrees  to  as- 
sign and  transfer  absolutely  to  said  trustees 
the  number  of  shares  of  capital  stock  of  the 
particular  corporation  or  corporations  Indicat- 
ed in  article  6  of  this  agreement  in  considera- 
tion of  which  said  trustees  do  hereby  agree 
to  execute  and  deliver  to  each  subscriber 
trust  certificates,  aa  above  specified,  for  the 
number  of  shares,  which  certificates,  at  the 
par  value  thereat,  shall  represent  liie  cash 
value  of  the  stodt  so  delivered.  The  yalue  of 
the  capital  of  any  corporation  whose  stock 
Shan  be  assigned  to  said  trustees  shall  be 
first  agreed  upon  between  said  trustees  and 
the  stockholders  willing  to  transfo:  the  same, 
and,  after  It  is  agreed  upon,  there  shall  be 
no  discrimination  in  the  purchase  price  as 
between  stockholders  of  the  same  corjMration 
transferring  their  shares  at  the  same  time. 

"Sixth.  This  agreement  shall  take  effect  as 
soooi  as  those  holding  a  majority  of  stock  In 
the  following  corporations,  formed  or  to  be 
formed,  to  wit:  The  Storrs  Distilling  Com- 
pany, by  the  Mill  Creek  Distilling  Company; 
the  Maddux-Hobart  Company,  by  Maddmc, 
Hobart  &  Co.;  the  White  Mfils  DlstlUlng 
Company,  by  George  K.  Duckw(»th;  the 
Great  Western  Distilling  Company;  Monarch 
Distilling  Company;  Woolner  Brothers'  Dis- 
tilling Company;  Peoria  DlstlUlng  Company; 
Birmingham  Distilling  Company,  by  Chicago 
Distilling  Company;  Missouri  Distilling  C<»n- 
pany,  by  Mound  City  Distilling  Company,— 
have  transferred  the  same  to  said  trustees. 
Thereafter  the  said  trustees  and  their  suc- 
cessors shall  have  power  to  purchase  other 
stocks  of  the  same  companies,  or  of  compa- 
nies organized  for  conducting  the  same  busi- 
ness, or  any  of  the  businesses  hereinbefore 
specified,  and  may  Issue  therefor  certificates 
of  trust  equal  at  par  value  to  the  cash  value 
of  the  stocks  so  purchased,  or  shall  have 
power  to  tease  the  premises  of  such  com- 
panies, paying  therefor  such  rental  as  they 
may  deem  proper,  whenever,  In  their  judg- 
ment. It  Is  fcMT  the  best  Interests  of  the  trust 
to  lease  rather  than  purchase. 

"Seventh.  All  stocks  sold  and  transferred 
to  said  trustees  shall  be  held  by  them  and 
their  successors  for  the  benefit  of  all  the  own- 
ers of  said  trust  certificates.  No  stodu  so 
held  by  said  trustees  shall  be  sold  or  surren- 
dered by  said  trustees,  during  the  continu- 
ance of  this  trust  without  the  consent  of  a 
majority,  in  number  and  value,  of  the  holders 
of  trust  certificates:  provided,  however,  that 
said  trustees  may  from  time  to  time  assign 
such  shares  of  sto(^  as  may  be  necessary  to 
qualify  any  person  or  persons  chosen  or  de- 
sired to  be  chosen  as  directors  of  any  com- 
panies, the  stocks  of  which  are  held  by  said 
trustees. 

"Eighth.   That  said   trustees   shall   have 
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power  to  canse  corporations  to  be  formed  for 
the  purxKisee  and  with  all  or  any  of  the  pow- 
ers specified  In  section  1  of  this  agreement: 
provided,  that  the  stock  of  such  corporation 
shall  be  issued  for  cash  or  for  prop^iy  at 
its  cash  valae,  and  shall  be  issued  to  or  be 
purchased  by  said  trustees  in  the  manner 
provided  in  section  6  of  this  agreement. 

"Ninth.  Said  trustees  shall  receive  and 
safely  keep  all  moneys  received  from  divi- 
dends or  interest  upon  stoclu  or  moneys  held 
in  trust,  and  shall  distribute  the  same,  as 
well  as  all  moneys  received  from  sales  of 
trust  property,  by  declaring  and  paying 
monthly  dividends  upon  said  trust  certifi- 
cates as  funds  accumulate  which  are  not 
needed  for  the  uses  and  expenses  at  the 
trust  The  trustees  diall,  however,  keep 
separate  accounts  of  receipts  from  dividends 
and  interest,  and  of  receipts  from  sales  of 
trust  property,  and,  in  declaring  any  divi- 
dend in  wliich  moneys  derived  from  sales  of 
trust  property  are  included,  shall  render  the 
holders  of  trust  certificates  a  statement 
showing  what  amount  of  the  fund  distrib- 
uted was  derived  from  such  sales  or  trans- 
fers. 

"Tenth.  The  trustees  shall  nender  to  the 
holders  of  trust  certificates  at  each  annual 
meeting  a  statement  of  the  receipts  and  dis- 
bursements of  the  trust  for  the  year.  They 
shall,  also,  whenever  demanded  by  a  ma- 
jMTity  in  value  of  the  holders  of  trust  certifi- 
cates, furnish  a  true  and  perfect  inventory 
and  apprais^nent  of  all  property  held  In 
trust,  and  a  statement  as  full  as  possible  of 
the  financial  affairs  of  the  various  companies 
whose  stocks  are  held  in  trust. 

"Eleventh.  Said  trustees  shall  exercise  su- 
pervision, so  far  as  their  ownership  of  stocks 
enables  them  to  do,  over  the  several  corpora- 
tions or  associations  whose  stock  is  held  by 
said  trustees.  As  stockholders  of  said  cor- 
porations, they  shall  elect,  or  endeavor  to 
elect,  honest  and  competent  men  as  direct- 
ors and  ofBcers  thereof,  wlio  shall  be  paid 
a  reasonable  compensation  for  their  serv- 
ices. They  may  elect  themselves  as  such 
officers  and  directors,  and  sttall  endeavor  to 
secure  such  Judicious  and  efficient  manage- 
ment of  such  corporations  as  shall  be  most 
conducive  to  the  interests  of  the  holders  of 
trust  certificates. 

"Twelfth.  None  of  the  powers  of  the  trus- 
tees can  be  exercised  except  by  unanimous 
vote  of  their  full  number,  either  in  person 
or  by  iHX)xy,  except  In  the  election  of  offi- 
cers as  provided  in  the  by-laws:  provided, 
that  no  proxy  to  represent  a  trustee  can  be 
given  to  or  be  voted  by  any  person  other 
than  a  trustee.  And,  in  case  of  a  disagree- 
ment among  the  trustees  upon  any  matter, 
a  majority  of  such  trustees  may  call  a  spe- 
cial meeting  of  the  holders  of  the  certifi- 
cates, as  herein  provided  for,  to  whom  shall 
be  submitted  the  matter  of  disagreement; 
and  a  decision  of  a  majority  in  value  of  the 
holders  of  trust  certificates  present  In  per- 


son or  by  proxy  shall  be  final,  or  such  matter 
of  disagreement  may  be  submitted  at  any 
regular  meeting.  The  whole  or  any  part  of 
the  foregoing  provision  of  tliis  article  may 
be  modified  by  any  by-law  now  or  hereafter 
adopted  by  the  certificate  holders.  The  said 
trustees  may  appoint  from  their  own  num- 
ber an  executive  committee,  and  may  ap- 
point other  committees  composed  wholly  or 
partly  of  persons  not  of  the  board  of  trus- 
tees, and  delegate  to  such  committees  such 
of  their  powers  as  they  may  deem  advla- 
able.  A  majority  of  each  committee  may 
exercise  all  the  powers  conferred  upon  such 
committee. 

'VThirteenth.  The  trustees  may  employ 
and  pay  all  such  agents  and  attorneys  as 
they  may  find  it  necessary  to  employ  in  the 
management  of  said  trust 

"Fourteenth.  Bach  trustee  slmll  be  en- 
titled to  a  salary  for  his  services  of  $10  per 
day:  provided,  however,  tliat  such  salary 
may  be  increased  by  a  majority  of  the  cer- 
tificate holders  at  any  regular  or  special 
meeting.  All  salaries  and  expenses  connect- 
ed with  and  growing  out  of  the  execution  of 
the  trust  shall  be  paid  by  the  trustees  from 
the  trust  fund. 

"E^teentii.  The  board  of  trustees  siiall 
have  its  principal  office  in  the  city  of  Chi- 
cago, subject  to  change  by  a  vote  of  the  trus- 
tees, at  which  office,  or  in  a  place  of  safe  de- 
posit adjacent  thereto,  the  stocks  held  In 
trust  shall  be  kept 

"Sixteenth.  All  powers  and  duties  vested 
in  the  trustees  herein  named  shall  vest  in, 
and  be  exercised  by,  the  successors  of  said 
trustees,   appointed    as    herein    prescribed. 

"Seventeenth.  Elections  for  trustees  to 
succeed  those  herein  appointed  shall  be  held 
annually.  At  the  first  annual  election,  three 
trustees  shall  be  elected  to  bold  their  office 
for  one  year,  three  to  hold  their  office  two 
years,  and  three  to  hold  their  office  for  tliree 
years.  Thereafter  three  trustees  stiall  be 
elected  annually  to  take  the  places  of  those 
retiring,  to  hold  their  office  for  three  years, 
except  those  elected  to  fill  a  vacancy  arising 
from  any  cause  except  expiration  of  term, 
who  shall  be  ^ected  for  the  balance  of  the 
term  of  the  trustees  whose  places  they  are 
elected  to  fill.  Bvery  trustee  shall  hold  his 
office  tmtll  his  successor  Is  elected  and  quali- 
fied. 

"Eighteenth.  No  person  shall  be  digtble 
to  the  office  of  trustee  unless  he  shall  at  the 
time  of  his  Section  be  the  actual  owner  of 
at  least  five  hundred  shares  of  trust  certifi- 
cates, which  shall  stand  in  his  name  on  the 
books  of  the  trust  and  which  certificates,  or 
an  amount  of  not  less  than  five  hundred 
shares,  he  shall  continue  to  be  the  actual 
owner  of  during  his  term  of  service,  and  the 
own««hip  shown  as  above  provided. 

"Nineteenth.  Trustees  shall  be  elected  by 
baUot  by  the  owners  of  trust  certificates  or 
their  proxies.  At  all  meetings  the  owners 
of  trust  certificates  who  shall  be  registered 
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as  sncb  on  the  books  of  the  trustees  may 
vote  In  person  or  by  proxy,  and  shall  hare 
one  vote  for  each  and  every  share  of  trust 
certificates  standing  In  their  names;  bat  no 
such  owner  shall  be  entitled  to  TOte  npon 
any  share  which  has  not  stood  In  his  name 
thirty  days  prior  to  the  day  appointed  for 
tbe  election.  The  transfer  books  shall  be 
closed  for  thirty  days  Immediately  preced- 
ing the  annnal  election.  A  majority  of  the 
ghaxes  r^resented  at  sach  elections  shall 
elect 

"Twentieth.  The  annnal  meeting  of  the 
owners  of  said  trust  oertlflcates,  for  the  elec- 
tion of  trustees  and  for  other  business,  shall 
be  held  at  the  ot&ce  of  the  trustees  on  the 
Wednesday  nearest  the  15th  day  of  April  of 
each  year,  and  said  meetings  may  be  ad- 
journed from  day  to  day  until  Its  business 
is  completed.  Special  meetings  of  the  own- 
ers of  trust  certificates  may  be  called  by  a 
maJMlty  of  the  trustees  at  such  times  and 
places  as  they  may  appt^t  It  shall  also  be 
The  duty  of  the  trustees  to  call  a  special 
meeting  of  the  holders  of  tmst  certificates 
whenever  requested  so  to  do  by  a  petitl<m 
signed  by  the  holders  of  38%  per  cent  in 
value  of  such  certificates.  The  business  of 
special  meetings  shall  be  confined  to  the  ob- 
jects specified  in  the  notice  given  therefor. 
Notice  of  the  time  and  place  of  all  meetings 
of  the  owners  of  trust,  certificates  shall  be 
given  by  mailing  a  notice  to  the  address  of 
each  certificate  holder,  so  far  as  known,  at 
least  ten  days  before  such  meeting. 

"Twenty-Pirgt  At  any  meeting  by-laws 
may  be  made,  amended,  and  r^ealed  by  not 
lees  than  two-thirds  In  value  of  the  holders 
of  trust  certificates:  provided,  however,  that 
said  by-laws  shall  be  in  conformity  with  this 
agreement  By-laws  may  be  also  adopted 
by  the  trustees:  provided,  however,  that 
said  by-laws  shall  not  be  Inconsist^it  with 
any  by-laws  which  have  been  or  may  be 
adopted  by  the  holders  of  trust  eertiflcatest 
nor  with  this  trust  agreement 

"Twenty-SJecondi  Whenever  a  vacancy  oc- 
curs in  the  board  of  trustees  from  any  cause: 
other  than  the  expiration  of  the  term  of  of- 
fice, the  remaining  trustees  may  appoint  a 
trustee  to  fill  the  vacancy  until  the  next  an- 
nual meeting,  or,  at  their  option,  may  call  a 
meeting  of  the  owners  of  trust  certificates 
for  the  purpose  of  electing  a  trustee  to  fill 
the  vacancy  or  vacancies. 

"Twenty-Third.  If,  for  any  reason,  at  any 
time,  a  trustee  or  tmstees  shall  be  appointed 
by  any  court  to  fill  a  vtu:ancy  or  vacancies, 
the  trustee  or  trustees  so  appointed  shall  hold 
his  or  their  office  or  offices  only  until  bis  or 
their  successor  or  successors  shall  be  ap- 
pointed or  elected  in  the  manner  above  pro- 
Tided  for. 

"Twenty-Fourth.  It  shall  be  obligatory  upon 
all  trustees  to  attend  each  and  every  meeting 
of  the  board  of  trustees,  either  in  person  or 
by  proxy;  and  in  the  event  of  any  trustee 
absenting  hlmsdf  from  three  successive  meet- 


ings, or  failing  to  be  represented  by  proxy  at 
such  meetings,  then,  in  such  case,  the  office 
held  by  such  trustee  shall  be  considered  va- 
cant, and  the  vacancy  be  filled  as  heretofore 
provided. 

"Twenty-Fifth.  Whenever  any  change  shall 
occur  in  the  board  of  trustees,  the  legal  title 
to  the  stock  and  other  property  held  in  trust 
shsU  pass  to  and  vest  In  the  successors  of 
sarii  trustees  without  any  formal  transfer 
thereof:  but  formal  transfer  shall  be  made, 
and  it  shall  be  the  duty  of  the  board  of  trus- 
tees to  obtain  the  same,  and  it  shall  be  the 
duty  of  any  retiring  trustee,  or  the  executor 
or  administrator  of  any  deceased  trustee,  to 
make  such  transfer. 

"Twenty-Sixth.  The  trust  shall  continue  for 
twenty-five  years  from  this  date,  and  shall 
thereafter  continue  until  terminated  by  a 
vote  of  66%  per  cent  in  value  of  the  holders 
of  certificates,  at  a  meeting  called  for  that 
purpose.  After  66%  per  cent  in  value  of  the 
holders  of  trust  certificates  shall  vote  to 
terminate  the  tmst  as  aforesaid,  they  may  at 
the  same  meeting,  or  at  a  subsequent  meet- 
ing called  for  that  purpose,  decide  by  a  vote 
of  51  per  cent,  of  their  number  the  mode  in 
which  the  afFairs  of  the  trust  shall  be  wound 
up.  and  whether  the  trust  shall  be  distrib- 
uted, or  whether  It  shall  be  sold,  and  the 
value  thereof  distributed,  or  whether  pari, 
and;  if  so,  what  part,  shall  be  divided,  and 
what  part  shall  be  sold,  and  whether  such 
sales  shall  be  public  or  private.  The  ti-us- 
tees,  who  shall  continue  to  hold  their  offices 
for  that  purpose,  shall  wind  up  the  affairs  of 
the  trust  In  the  mode  ag^reed  upon  by  the 
holders  of  trust  certificates  as  aforesaid." 

Appended  to  and  forming  a  part  of  the 
foregoing  agreement  was  a  draft  or  form  of 
the  trust  certificate  therein  provided  for,  by 
the  terms  of  which  the  parties  therein  named 
were  entitled  to  the  number  of  shares  therein 
designated  In  the  equity  of  the  property  held 
by  the  trustees,  transferable  only  on  the 
books  of  the  trustees  and  surrender  of  the 
certificate;  and  it  was  expressly  provided 
that  it  was  issued  upon  condition  that  the 
holder  or  any  transferee  thereof  should  be 
subject  to  all  the  provisions  of  the  agreement 
creating  the  trust,  and  of  the  by-laws  adopt- 
ed in  pursuance  thereof,  as  fully  as  If  the 
holder  or  transferee  had  signed  the  trust 
agreement 

The  information  further  alleges  that  within 
one  year  after  May  10,  1887  (the  date  of  the 
trust  agreement),  tiiere  had  been  drawn  into 
and  absorbed  by  the  trust  and  combination, 
upon  the  terms  and  provisions  of  the  trust 
agreement  81  different  distillery  companies 
organized  under  the  laws  of  the  various 
states  in  which  they  were  respectively  lo- 
cated, and  which  had  theretofore  been  organ- 
ized for  the  purpose  of  carrying  on  and  oper- 
ating the  distillery  business,  and  of  produ- 
cing alcohol,  spirits,  high  wines,  and  all  other 
distillery  products  from  the  distillation  of 
,  grain,  and  were  engaged  In  the  sale  of  such 
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products;  that  among  the  81  diatUlery  com- 
panies thus  drawn  into  and  absorbed  by  tba 
combination,  and  which  hnd  transferred  all 
their  capital  stock  to  the  Distillers'  and  Cat- 
tle Feeders'  Trust,  were  not  less  than  22  or- 
ganized under  the  laws  of  this  state,  in  ad- 
dition to  those  who  were  parties  to  the  orig- 
inal trust  agreement,  several  of  those  com- 
panies being  located  in  the  county  of  Cook; 
that  the  owners  of  the  capital  stock  of  each 
of  the  corporations  entering  into  or  absorbed 
by  trust,  and  the  officers  and  directors  there- 
of, consented  and  agreed  to  the  scheme  of  the 
trust,  and  became  parties  thereto,  and  that, 
to  carry  out  the  scheme  and  combination  of 
the  trust,  each  of  the  corporations  conveyed 
its  real  estate  to  some  person  to  hold  ia  trust 
for  such  persons  as  were  then  the  holders  of 
its  capital  stock,  and  that  such  trustee  exe- 
cuted back  to  the  corporation  a  lease  of  \he 
real  property  for  the  term  of  25  years,  and 
the  stockholders  of  the  corporations  thereup- 
on surrendered  the  entire  capital  stock  of  the 
corporation  to  the  Distillers'  and  Cattle  Feed- 
ers* Trust  in  exchange  for  trust  certificates, 
and  thereby  the  trustees  of  the  Distillers'  and 
Cattle  Feeders'  Trust  became  the  holders  of 
all  the  capital  stock  of  all  of  the  corporations; 
that  thereafter,  and  until  about  February  11, 
1890,  the  trustees  ot  the  trust  held,  owned, 
and  controlled  the  capital  stock  of  all  of  said 
corporations,  and  thereby,  during  all  that 
time,  elected  from  their  own  number  a  ma- 
jority of  the  directors  of  each  of  the  corpora- 
tions, and  directed  and  controlled  the  busi- 
ness of  all  of  them,  and  were  enabled  to  and 
did  exercise  and  control  all  the  franchises 
and  powers  of  each  of  said  corporations. 

The  information  further  alleges  that  in  the 
month  of  February,  1880,  a  special  meeting 
of  the  certificate  holders  of  the  trust  was 
held  at  Peoria,  to  consider  the  advisability  of 
changing  the  form  of  organization  into  a  oor^ 
poration,  and  of  continuing  the  unlawful  trust 
under  a  corporate  form;  tliat  at  such  meeting 
the  following  preamble  and  resolutions  were 
adopted:  "Whereas,  the  trustees  of  the  Dis- 
tillers' and  Cattle  Feeders'  Trust  have  recom- 
mended the  formation  of  a  corporation  under 
the  laws  of  the  state  of  Illinois,  to  be  called 
the  'DistilUpg  and  Cattle  Feeding  Company,' 
with  a  capital  stock  of  thirty-five  million  dol- 
lars; and  whereas,  it  is  deemed  advisable  and 
for  the  best  Interests  of  the  holders  of  the 
eertiflcates  of  the  Distillers'  and  Cattle  Feed- 
ers' Trust  that  said  corporation  should  be 
f<»med,  as  recommended  by  the  trustees,  and 
that  all  the  property  now  in  the  hands  or 
under  control  of  or  represented  or  managed 
by  the  trustees  of  the  said  Distillers'  and 
Cattle  Feeders'  Trust  should  be  transferred 
to  said  corporation  when  formed  and  organ- 
ized according  to  law,  and  that  the  certifi- 
cates now  held  of  the  said  Distillers'  and 
Cattle  Feeders'  Trust  should  be  exchanged 
for  the  stock  of  said  corporation  when  issued 
(the  said  certificates  being  of  the  par  value  of 
one  bundled  dollars  each,  and  the  said  shares 


of' stock  also  of  the  par  value  of  one  hun- 
dred dollars  each),  giving  to  each  certificate 
holder  for  each  certificate  of  the  par  value 
aforesaid  one  share  of  the  stock  of  said  cor- 
poraticm  of  the  par  value  aforesaid:   There- 
fore, now  be  it  resolved,  by  the  holders  of 
certificates  of  the  Distillers'  and  Cattle  Feed- 
ers' Trust  now  here  present,  that  the  trustees 
of  the  Distillers'  and  Cattle  Feeders'  Trust 
be,  and  they  are  hereby,  authorized,  empow- 
ered, and  instructed,  upon  receiving  from  the 
corporation  Imown  as  the  'Distilling  and  Cat- 
tle Feeding  Company'  all  the  capital  stock 
of  said  company,  to  sell,  convey,  assign,  trans- 
fer, set  over,  and  deliver  to  the  Distilling  and 
Cattle  Feeding   Company  all  of  the  right, 
title,  and  Interest  of  the  trustees,  as  trustees, 
of  the  Distillers'  and  Cattle  Feeders'  Trust 
in  and  to  all  property,  real,  personal,  and 
mixed,  of  every  nature,  kind,  and  descrlptloD, 
Including  moneys  and  bills  receivable;  and 
that  said  trustees  also  cause  such  proceed- 
ings to  be  had  by  the  various  companies  in- 
terested in  the  Distillers'  and  Cattle  Feeders' 
Trust,    by   the   stockholders   and    directors 
thereof,  as  to  convey  all  the  property  of  said 
companies  to  the  said  Distilling  and  Cattle 
Feeding    Company,    Including    therein    aU 
leaseholds,  leases,  contracts,  and  every  na- 
ture, kind,  and  description  of  property,  in- 
cluding the  good  will  of  the  business  of  the 
several  companies,  which  companies  shall  Jt>e 
recedred  and  accepted  by  the  said  Distilling 
and  Cattle  Feeding  Company  in  full  payment 
for  the  entire  capital  stock  thereof.    And  re- 
solved, further,  that,  upon  receiving  the  stock 
of  said  company  as  aforesaid,  the  said  trus- 
tees proceed  with  all  reasonable  dispatch  to 
exchange  it  for  the  certificates  of  the  Dis- 
tillers' and  Cattle  Feeders'  Trust,  share  for 
share,  and  that  the  certificates  of  the  said 
Distillers'  and  Catle  Feeders'  Trust  wbm  re- 
ceived upon  said  exchange  be  held  by  the 
said  trustees  until  such  time  as  a  c<Hnplete 
exchange  is  effected  of  the  stock  of  the  said 
Distilling  and  Cattle  Feeding  Company  for 
all  the  outstanding  certificates  of  the  trust; 
and  when  such  exchange  lias  been  made,  and 
all  the  property  has  been  transferred   and 
conveyed  to  said  corporation,  as  contemplated 
herein,  the  said  certificates  of  the  Distillers' 
and  Cattle  Feeders'  Trust  shall  be  canceled 
by  said  trustees.    Resolved,  further,  ttiat  tne 
remaining  portion  of  the  capital  stock  of  tlie 
Distilling  and  Cattle  Feeding  Company,  aft«' 
making  the  eschange  for  the  certificates  afore- 
said of  the  necessary  amount,  be  used  by  the 
said  trustees  in  protecting  and  taking  care  of, 
as  they  sliall  deem  best  and  most  advisable, 
the  outstanding  contracts  and  obligations  of 
the  trustees  and  the  various  companies  in- 
terested in  the  Distillers'  and  Cattle  Feeders' 
Trust;  and,  should  they  deem  it  for  the  best 
interests  of  all  parties,  they  are  hereby  au- 
thorized to  transfer  said  surplus  of  stock  to 
the  Distilling  and  Cattle  Feeding  Company, 
upon  condition  that  the  latto<-  shall  assume 
and  agree  to  carry,  out  all  the  outBtaudlnx 


Digitized  by 


Google 


m 


DISTILLING  &  CATTLB  FEEDING  CO.  e.  PEOPLE. 


198 


Miitracts  of  the  trustees  and  of  the.  varioin 
companleB  luterested  In  the  trost,  and  shall 
protect  the  trustees  and  the  several   com- 
panies against  the  same.    Resolved,  further, 
that  it  Is  distinctly  understood,   In  the  re- 
organization  Into  a  corporation   under  the 
laws  of  Illinois,  snch  agreements  shall  be 
made  by  the  trustees  with  the  new  corpora- 
tion as  shall  require  the  latter  to  assume  all 
obligations  and  contracts  of  the  trustees  and 
the  various  plants,  and  keep  and  carry  out 
the  same  to  the  same  extent  as  the  trustees 
and  various  companies  are  obligated  to  do. 
Resolved,  further,  that  In  case  any  of  the 
holders  of  certificates  of  the  Distillers'  and 
Cattle  Feeders'  Trust  refuse  or  neglect  to 
exchange   certificates   for   shares   of   stock, 
as  herein  provided,  said  trustees,  as  trustees 
for  such  persons,  shall  hold  such  shares  of 
stock,  and  receive  the  dividends  thereon,  for 
the  use  and  benefit  of  the  holders  of  such 
certificates,  and  said  shares  of  stock,  with 
the  accumulated  earnings  thereon,  shall  be 
turned  over  to  such  certificate  holders  when- 
ever ready  and  willing  to  exchange  their  cer- 
tificates for  such  shares  of  stock;  and  when- 
ever a  complete  exchange  has  been  made  by 
the  trustees,  and  when  all  outstanding  con- 
tracts of  the  trustees  and  of  the  various  com- 
panies interested  In  the  trust  have  been  fully 
provided  for  and  protected,  the  trustees  shall 
tlien  wind  up  the  aCTairs  of  the  trust,  and 
the  trust  agreement  shall  be  considered  as 
annulled  and  canceled.   And  the  trustees  are 
hereby  directed  to  proceed  with  all  reason- 
able diligence  to  carry  out  the  instructions 
aforesaid;  and,  when  they  have  so  done,  they 
shall  be  deemed  completely  discharged  from 
all  further  liability  and  duties  as  trustees." 
It  is  further  alleged  that,  in  pursuance  of 
these  resolutions,  for  the  purpose  of  more 
perfectly   establishing  the  combination  and 
making   the   monopoly   thereof   more   com- 
plete, and  of  exercising  more  fully  the  power 
of  regulating  the  production  of  alcohol,  sphrlts, 
and  other  distillery  products,  and  of  more 
effectually  preventing  competition  in  the  dis- 
tillery business,  and  in  order  to  clothe  the 
unlawful  combination  in  a  legal  garb,  the 
trustees  of  the  Distillers'  and  Cattle  Feeders' 
Trust   organized   the   defendant   corporation 
under  the  general  incorporation  law  of  April 
18,   1872,  and  the  acts  amendatory  thereof; 
and  the  information  sets  out  in  full  the  cer- 
tificate of  incorporation  executed  by  the  sec- 
retary of  state  under  the  great  seal  of  state, 
and  also  the  several  documents  accompany- 
ing and  forming  a  part  thereof.    From  these 
documents  It  appears  that  the  statement  re- 
quired to  be  made  for  the  purpose  of  effect- 
ing   incorporation    under    the    statute    was 
signed  and  acknowledged  by  three  of  the 
trustees  of  the  Distillers'  and  Cattle  Feeders' 
Trust,  and  that  it  was  thereby  stated  that 
the  name  of  the  proposed  corporation  was 
the    "DistUling   and    Cattle    Feeding    Com- 
pany"; that  the  objects  for  which  it  was 
formed  was  "to  carry  on  a  general  buaineee 
v.4lN.E.no.4 — IS 


of  distilling,  redistilling,  and  rectifying  hlgb 
wines,  alcohol,  spirits,  ^ns,  and  whiskies,  of 
every  kind  and  description,  and  deal  in  the 
same  in  the  state  of  Illinois  and  elsewhere, 
and  owning  the  property  necessary  for  that 
purpose,  and  also  to  engage  in  feeding  and 
dealing  in  cattle  and  other  live  stock;  also 
malting  and  dealing  in  malt,  and  doing  any 
other  business  incident  to  the  main  purpose 
of  this  corporation";  that  the  capital  stock 
should  be  $35,000,000,  the  amount  of  each 
share  $100,  and  the  number  of  shares  350,- 
000;  that  the  location  of  the  principal  office 
of  the  corporation  should  be  in  Peoria,  and 
the  duration  of  the  corporation  90  years.  It 
also  appears  from  the  documents  appended 
to  the  certificate  of  organization  that,  upon 
filing  the  statement,  the  secretary  of  state 
appointed  the  three  persons  who  executed  it 
commissioners  to  open  books  of  subscription 
to  the  capital  stock  of  the  proposed  corpora^ 
tlon,  and  that  thereupon  all  the  stock  was 
subscribed  by  the  nine  trustees  of  the  Dis- 
tillers' and  Cattle  Feeders'  Trust,  eight  of 
them  subscribing  for  48,750  shares  each,  and 
the  ninth  for  500  shares;  that,  at  a  meet- 
ing of  the  subscribers  thereupon  duly  called 
for  the  puri>ose  of  electing  the  directors  of 
the  corporation,  the  nine  trustees  of  the  trust 
were  elected  such  directors  for  the  term  of 
one  year. 

The  information  alleges  that  the  persona 
who  were  the  trustees  of  the  trust  at  the 
time  of  the  organization  of  the  corporation 
subscribed  for  all  the  stock  in  the  corpora- 
tion, and  elected  themselves  its  directors; 
that,  at  the  same  time,  they,  or  so  many  of 
them  as  were  necessary  to  constitute  a  ma- 
jority of  the  directors  of  each  of  the  corpora- 
tions composing  the  trust,  were  directors 
thereof,  and  holders  of  all  the  stock  in  snch 
corporations,  and  that  they  directed  a  con- 
veyance of  all  the  property  of  every  kind  and 
description  which  those  corporations  held  to 
the  Distilling  and  Cattle  Feeding  Company, 
and  that,  as  directors  of  those  corporations, 
they  executed  or  caused  to  be  executed  to 
the  Distilling  and  Cattle  Feeding  Company, 
of  which  they  were  also  directors,  a  convey- 
ance or  transfer  of  all  of  the  property  of  the 
several  constituent  corporations,  but  that 
they  made  no  transfer  or  assignment  of  the 
stock  of  those  various  corporations  so  held 
by  them,  but  that  they,  who  were  at  the 
same  time  directors  of  those  respective  cor- 
porations and  of  the  Distilling  and  Cattle 
Feeding  Company,  continued  to  hold  and  still 
hold  the  stock  of  those  several  corporations; 
that,  immediately  after  the  organization  of 
the  Distilling  and  Cattle  Feeding  Company, 
the  holders  of  certificates  in  the  Distillers' 
and  Cattle  Feeders'  Trust  were  called  to- 
gether, and  that  their  trust  certificates  were 
surrendered  to  the  trustees  of  the  trust,  and 
that  there  were  thereupon  issued  to  the  hold- 
ers. In  lieu  thereof,  shares  of  the  capital  stock 
of  the  Distilling  and  Cattle  Feeding  Com- 
pany, share  for  share,  the  directors  of  the 
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last-named  company  agreeing  to  assume  and 
discharge  all  the  contracts  and  obUgations 
of  the  DlstlllerB'  and  Cattle  Feeders'  Trust  to 
the  former  owners  of  the  stock  of  each  of 
the  corporations  which  were  members  of  the 
trost;  that  those  soTeral  corporations  still 
continue  as  corporations  in  form,  but  have 
not  been  operated  by  their  directors  since 
the  organization  of  the  Distilling  and  Cattle 
Feeding  Company,  and  since  the  transfer  of 
all  their  property  to  the  last-named  com- 
pany; that  the  franchises  of  those  corpora- 
tions,  since  they  were  drawn  into  the  trust 
as  above  stated,  haye  been  paralyzed  and 
held  dead  and  useless  in  the  bands  of  the 
directors  of  the  Distilling  and  Cattle  Feeding 
Company;  and  that  that  company  directs, 
controls,  and  manages  the  property  of  those 
corporations  as  folly  and  completely,  and 
with  the  same  intention  and  design,  and  for 
the  accomplishment  of  the  same  purposes,  as 
the  {MToperty  and  business  of  those  respectlTe 
corporations  were  managed,  operated,  and 
controlled  imder  the  trust  agreement  above 
set  forth;  and  that  the  Distilling  and  Cattle 
Feeding  Company  is  In  fact  a  direct  contin- 
uation of  the  Distillers'  and  Cattle  Feeders' 
Trust.  The  Information  further  alleges  that 
the  Distilling  and  Cattle  Feeding  Company 
has  continued  to  procure  and  obtain,  from 
time  to  time,  by  purchase  or  otherwise,  the 
entire  distillery  property  and  business  of 
still  other  distillery  corporations  organised 
under  the  laws  of  the  various  states;  that  In 
May,  1891,  it  acquired  by  purchase  or  othei-- 
wlse,  the  entire  distillery  proi)erty  and  busi- 
ness of  H.  H.  Shufeldt  &  Co.  and  of  the  Cal- 
umet DistllUng  Company,  both  of  which  were 
corporations  organized  and  doing  business 
under  the  laws  of  this  state,  and  located  at 
Chicago;  that  at  the  time  of  making  these 
purchases,  and  as  a  part  consideration  there- 
for, it  exacted  from  the  holders  of  the  prin- 
dpid  part  of  the  capital  stock  of  those  cor^ 
poratlons  contracts  that  they  would  not  at 
any  time  within  five  years  from  the  date  of 
the  purchases,  either  jointly  or  severally,  di- 
rectly or  Indirectly,  engage  in  the  business 
of  distilling,  at  any  place  in  the  United 
States  within  1,000  miles  of  Chicago,  and 
would  not,  during  that  time,  have,  own,  or 
be  Interested  in  the  capital  stock  of  any  cor- 
poration engaged  in  that  business  within  said 
1,000  miles,  except  the  stock  of  the  Distilling 
and  Cattle  Feeding  Company;  and  that  such 
contracts  were  in  Illegal  restraint  of  trade. 

It  Is  further  alleged  that  the  Distilling  and 
Cattle  Feeding  Company  has  been  so  man- 
aged and  operated  by  its  said  directors  that 
It  has  come  Into  the  control  and  substantial 
monopoly  of  the  business  of  manufacturing 
high  wines,  spirits,  and  other  distillery  prod- 
ucts from  grain  in  the  United  States,  and  has 
sncceeded  in  obtaining,  by  the  methods  above 
set  forth,  the  ownership  and  control  of  every 
distillery  product  that  in  November,  1882, 
was  in  active  operation  in  the  United  States 
north  of  the  line  of  the  Ohio  river;   that  in 


November,  1892,  and  at  the  present  time.  It 
was  and  is  In  control  of  the  business  of  dis- 
tUllng  high  wines,   spirits,  and   alcohol,   so 
that  It  produced  or  controlled,  and  now  pro- 
duces or  controls,  95  per  cent,  of  the  entire 
production  of  those  articles  in  the  United 
States,  and  that.  In  the  course  of  its  business 
in  the  year  1892,  it  di^iosed  of  those  products 
to  an  amount  in  excess  of  45,000,000  gallons; 
that  It  has  been  the  policy  of  the  company, 
carried  out  by  its  officers  and  directors,  since 
its  organization,  for  the  purpose  of  preventing 
competition,  and  regfulating  and  controlling 
the  production  and  output  of   high  wines, 
spirits,  and  alcohol,  to  dismantle  and  keep 
idle  a  large  number  of  distillery  plants  which 
it  has  pnrchased,  or  of  which  It  came  into 
control  and  possession  as  aforesaid,  that  be- 
ing only  a  continuation  of  the  policy  for  which 
the  Distillers'  and  Cattle  Feeders'  Trust  was 
created,  and  upon  which  it  operated;  that  It 
has  obtained  by  purchase  and  exchange  for 
its  stock,  the  distlllety  plants,  property,  and 
rights  of  the  various  corporations  above  men- 
tioned, not  for  the  purpose  of  using  them  In 
the  distillery  business,  but  to  dismantle  them, 
and  prevent  their  being  used;  that  it  has  In- 
troduced a  system  of  disposing  of  Its  output, 
by  which,  through  various  distributers  in  dlf- 
fer^it  parts  of  the  United  States,  its  produc- 
tions are  sold,  and  with  each  sale  there  is 
presented  to  the  purchaser  a  rebate  voucher 
promising  to  pay  to  the  purchaser  the  sum  of 
seven  cents  per  gallon  on  the  quantity  pur- 
chased at  the  end  of  six  months  upon  the 
condition  that  the  purchaser  shall,  from  the 
date  thereof  to  the  time  of  its  payment,  have 
bought  all  of  his  supply  of  such  products  as 
are  produced  by  the  company,  and  all  com- 
pounds thereof,  exclusively  of  one  or  more  of 
the  dealers  whose  names  are  printed  on  the 
back  of  such  voucher,  and  who  are  the  author- 
ized distributers  of  the  output  of  the  products 
of  the  company;   that,  by  means  of  this  re- 
bate system,  the  company  brings  under  Its 
control  every  dealer  who  becomes  its  patron, 
so  that  he  Is  thereafter  forced  to  continue  to 
It  his  exclusive  patronage,  or  subject  himself 
to  a  greater  or  less  loss  of  money  which  he 
would    otherwise   obtain    from   bis   rebate 
voacher,  and  thus  the  company  has  not  only 
obtained  the  absolute  control  of  the  different 
corporations  owning  distilleries,  and  of  the 
output  of  the  manufacture  of  high  wines, 
spirits,  and  alcohol,  but  the  business  has  been 
so  operated  as  to  subject  all  the  patrons  there- 
of to  such  conditions  that  the  company  has 
grasped,  and  continues  to  grasp,  nearly  the  en- 
tire distillar  product  trade,  and  has  been  en- 
abled to  dictate,  and  does  dictate,  prices  to  all 
consumers  at  pleasure.  The  information  furtber 
alleges  that  the  defendant  company,  by  means 
of  the  combination  and  methods  aforesaid, 
has  exercised,  and  now  exerdsea,  such  power 
and  control  over  the  output  of  distillery  prod- 
ucts, and  over  consumers  of  the  same,  as  to 
destroy  all  competition  in  the  manufacture, 
furnishing,  and  sale  of  such  distillery  prod- 
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acts  in  this  state  and  througbont  tbe  United 
States;  that,  for  12  months  past,  It  has  mis- 
used and  perverted  the  powers  and  privileges 
conferred  on  It  by  law,  and  still  continues  to 
misuse  and  pervert  such  powers  and  privi- 
leges, and  has  usurped  and  willfully  and  un- 
lawfully exercised,  and  continues  to  usurp 
and  willfully  and  unlawfully  execlse,  powers, 
liberties,  and  franchises  not  conferred  on  it 
by  law,  to  wit,  the  power,  liberty,  and  fran- 
chise of  obtaining  by  purchase  and  in  ex- 
change for  its  stoclc,  and  holding  and  owning, 
the  whole  of  the  property  and  rights  of  the 
Blnnlngtiam  Distilling  Company  and  five 
other  distilling  corporations,  particularly 
named,  and  causing  the  nonnse  of  their 
powers  and  franchises,  in  such  manner  as  to 
put  those  corporations  and  the  property  and 
rights  thereof  under  one  management  and 
control,  and  to  destroy  all  diversity  of  inter- 
ests and  competition  between  them,  and  the 
distilleries,  property,  and  plants  which  were 
held  and  owned  by  them,  in  the  manufacture 
and  sale  of  high  wines,  alcohol,  spirits,  and 
all  other  distillery  products,  and  hath,  by 
means  of  its  unlawful  control  and  possession 
of  the  property  and  rights  of  those  corpora- 
tions, and  by  virtue  of  Its  also  having  the 
control  and  management  of  the  property  and 
tights  of  the  other  corporations  above  men- 
tioned situate  in  this  and  other  states,  unlaw- 
fully perverted  and  destroyed  all  competition 
between  them,  and  holds  and  exercises  the 
IM>wer  of  maintaining  a  monopoly  in  the  pro- 
duction of  high  wines,  alcohol,  spirits,  and 
other  products,  to  the  Injury  of  the  Inhabit- 
ants and  public  of  the  county  of  Cook,  and 
tlie  inhabitants  and  public  of  the  state  of  Il- 
linois. 

The  information  prays  that  the  DIstllling 
and  Cattle  Feeding  Company  may  be  sum- 
moned to  answer  the  people  of  the  state  of 
Illinois  by  what  warrant  it  has  so  misused 
and  perverted  its  powers  and  franchises,  and 
lias  assumed  and  now  assumes  to  exercise 
the  aforesaid  powers,  liliertles,  privileges,  and 
franchises. 

The  defendant's  pleas,  being  held  insuffi- 
cient on  demurrer,  were  amended;  and,  de- 
murrers being  again  sustained  to  them,  they 
were  amended  a  second  time.  To  the  pleas 
thus  amended,  the  attorney  general  interposed 
a  special  demurrer,  which  being  sustained  to 
all  the  pleas,  the  defendant  elected  to  abide 
by  its  pleas,  and  the  questions  presented  by 
the  record  arise  upon  the  information  and  the 
pleas  as  thus  amended.  The  picas  are  five  In 
nomber,  and,  with  the  exception  of  the  fifth, 
are  quite  voluminous. 

The  first  plea  admits  that  on  May  10,  1887. 
there  were  existing  and  doing  business  in 
this  state,  in  Ohio,  and  in  Missouri  the  seven 
corporations,  the  copartnership,  and  the  in- 
dividual alleged  In  the  information,  and  that 
on  that  day  they  entered  Into  the  trust  agree- 
ment above  set  forth;  that  within  one  year 
from  May  10,  1887,  the  trust  agreement  em- 
braced about  81  different  distillery  companies, 


persons,  and  firms  that  had  at  some  time  prior 
thereto  been  engaged  in  the  distillery  busi- 
ness; that  among  them  were  the  several  Il- 
linois corporations  named  In  the  Information; 
that  those  corporations  had  all  become  par- 
ties to  the  trust  agreement  prior  to  February 
11, 1890,  and  that  each  of  them  conveyed  their 
real  estate  to  some  person  to  be  held  in  trust 
for  the  persons  who  were  then  stocliholders 
in  their  resi>ective  corporations,  and  that  the 
trustee  executed  back  to  the  corporation  a 
lease  of  such  real  estate  for  the  term  of  25 
years,  and  that  the  respective  stockholders 
sold  and  surrendered  their  capital  stock,  ex- 
cept so  much  as  was  necessary  to  be  retained 
to  qualify  for  a  minority  of  the  directors,  to 
the  trustees  named  in  the  trust  agreement 
and  their  successors;  that  the  said  trustees 
owned  and  controlled  the  stock  in  these  vari- 
ous corporations;  that  special  meeting  of  the 
holders  of  trust  certificates  of  the  Distillers' 
and  Cattle  Feeders'  Trust  was  held  in  Febru- 
ary, 1890,  at  Peoria,  to  consider  the  advis- 
ability of  adopting  a  recommendation  of  the 
trustees  to  form  a  corporation  with  a  capita] 
stock  of  $35,000,000,  and  that  at  such  meet- 
ing the  preamble  and  resolutions  set  out  in 
the  Information  were  unanimously  adopted; 
that  the  defendant  was  organized  as  stated 
in  the  Information,  and  that  Its  charter  Is 
therein  correctly  set  forth;  that  the  first 
board  of  directors  of  the  Distilling  and  Cat- 
tle Feeding  Company,  Incorporated  as  alleged, 
were  the  same  Individuals  who  had  been  trus- 
tees, and  that  they  so  continued  until  the  an- 
nual election  of  dlrectora;  that  the  defendant 
subsequently  purchased  the  property  and  busi- 
ness of  H.  H.  Shufeldt  &  Co.  and  the  property 
of  the  Calumet  Distilling  Company  as  alleged; 
that  the  defendant  had  dismantled  the  plants 
of  the  Chicago  Distillery  Company  and  of 
some  15  other  companies;  and  tliat  it  had 
adopted  the  form  of  rebate  voucher  in  the  in- 
formation set  forth. 

The  plea  then  denies  that  all  the  firms  and 
individuals  mentioned  as  signing  the  trust 
agreement  were  on  May  10,  1887,  engaged 
in  operating  distilleries.  In  the  purchase  of 
corn,  and  in  the  manufacture  of  spirits,  and 
In  the  sale  of  the  same.  It  denies  that  the 
trust  agreement  was  signed  by  said  persons 
and  corporations  for  the  purpose  of  forming 
and  creating  a  trust  with  the  design  of  con- 
trolling and  regulating  the  output,  manu- 
facture, and  sale  of  distillery  products  In 
the  county  of  Cook,  and  state  of  Illinois,  and 
In  the  United  States  of  America.  It  denies 
that  the  agreement  was  entered  into  for  the 
purpose  of  establishing  a  monopoly  in  the 
manufacture  and  sale  of  alcohol,  spirits,  and 
high  wines,  and  all  other  distillery  products. 
It  denies  that  the  81  distilling  companies 
mentioned  In  the  Information  were  at  the 
time  they  became  parties  to  the  agreement, 
or  had  been  for  several  years  prior  thereto, 
carrying  on  Jind  operating  the  distilling  busi- 
ness, and  producing  alcohol,  spirits,  and  high 
wines,  and  all  other  distillery  products  from 
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the  distillation  of  grain,  or  that  they  were 
then  engaged  In  the  sale  of  such  products. 
It  denies  that  all  of  said  distilling  companies 
transferred  their  capital  stock  to  the  Dis- 
tillers' and  Cattle  Feeders*  Trust  It  denies 
that  the  real  estate  of  the  respective  corpora- 
tions named  In  the  information  was  con- 
veyed to  any  trustee  for  the  purpose  of  car^ 
rylng  out  any  scheme  of  combination  and 
trust,  or  that  the  stock  of  such  corporations 
was  sold  and  transferred  to  the  trustees  of 
the  trust  for  the  purpose  of  effecting  or  car- 
rying out  any  unlawful  organization.  It  de- 
nies that  the  properties  formerly  belonging 
to  the  several  corporations  were  transferred 
to  the  defendant  under  and  by  virtue  of,  or 
in  accordance  with,  the  preamble  and  resolu- 
tions set  out  in  the  lnformatl<m  as  having 
been  adopted  by  the  certificate  holders  In 
February,  1890.  It  denies  that  in  pursuance 
of  such  resolutions,  and  for  the  purpose  of 
more  perfectly  establishing  said  combination 
and  making  the  monopoly  thereof  more  com- 
plete, and  exercising  more  fully  the  power  of 
regulating  the  production  of  alcohol,  spirits, 
and  high  wines,  and  of  more  effectually  pre- 
venting competition  in  the  distillery  busi- 
ness, and  in  order  to  clothe  the  unlawful 
combination  in  a  legal  guise,  the  trustees 
organized  the  defendant  corporation,  and  it 
denies  that  the  defendant  was  formed  with 
any  such  purpose  or  Intent  as  charged  in 
the  information.  The  plea  further  denies 
that  the  trustees  of  the  trust  executed,  or 
caused  to  be  executed,  to  the  defendant  com- 
pany, transfers  and  conveyances  of  all  the 
property,  of  every  kind  and  description.  It 
denies  that  the  individuals  who  were  trustees 
of  the  trust,  and  who  were  directors  of  the 
defendant,  or  who  were  directors  of  the  re- 
spective corporations  above  mentioned,  con- 
tinued to  hold  or  still  hold  any  stock  in  those 
corporations;  and  It  denies  that  the  indi- 
viduals who  were  at  the  time  to  transfer, 
and  did  transfer,  all  the  property  of  the  re- 
spective corporations  to  the  defendant,  then 
were  and  still  remain  directors  of  those  cor- 
porations, and  then  were  and  still  are  di- 
rectors of  the  defendant.  It  denies  that  the 
holders  of  certificates  in  the  trust  were  called 
together,  and  that  their  certificates  were 
surrendered  to  the  trustees  of  the  trust,  and 
that  there  were  issued  to  them  in  lieu  there- 
of shares  of  the  capital  stock  of  the  defend- 
ant, as  alleged  in  the  information.  It  denies 
that  the  several  corporations  which  went 
into  and  became  members  of  the  trust  still 
continue  as  corporations  in  form.  It  denies 
that  the  defendant  controls  and  manages  the 
property  of  those  corporations,  as  stated  in 
the  information.  It  denies  that  the  defend- 
ant manages  said  property,  or  any  of  it,  as 
it  was  managed  by  the  respective  corpora- 
tions while  parties  to  the  trust  It  denies 
that  the  defendant  is  a  direct  continuation 
of  the  trust  It  denies  that  the  defendant 
has  been  so  managed  and  operated  by  its 
directors  as  to  have  come  into  the  control 


and  substantial  monopoly  of  the  business  of 
manufacturing  high  wines,  spirits,  and  other 
distillery  products  from  grain  In  the  United 
States.  It  denies  that  it  has  succeeded  in 
obtaining,  by  means  of  the  methods  set  out 
in  the  information,  the  ownership  or  control 
of  everj-  distillery  property  that  in  Novem- 
ber, 1892,  was  In  active  operation  in  that  por- 
tion of  the  United  States  north  of  the  Ohio 
river.  It  denies  that  in  November,  1892, 
and  at  the  present  time,  it  was  and  is  in  con- 
trol of  the  business  of  distilling  high  wines, 
spirits,  and  alcohol,  so  as  to  produce  or  con- 
trol, or  to  now  produce  or  control,  95  per 
cent  of  the  entire  production  of  the  product 
of  those  articles  In  the  United  States.  It 
denies  that  it  has  been  or  is  its  policy,  for 
the  purpose  of  preventing  competition  and 
controlling  the  production  and  output  of 
high  wines,  spirits,  and  alcohol,  to  dismantle 
and  keep  Idle,  or  that  It  has  dismantled  or 
kept  idle,  a  large  number  of  distilling  plants 
which  it  has  purchased  or  into  the  possesdon 
of  which  It  has  come.  It  denies  that  It  Is  a 
part  of  the  defendant's  policy  to  dismantle  any 
plants  or  prevent  their  being  used,  or  that  it 
has  or  does  keep  such  property  idle,  that 
could  be  used  without  loss  in  the  production 
of  alcohol,  spirits,  and  high  wines.  It  de- 
nies that  by  means  of  the  operation  of  the 
rebate  system,  the  defendant  brings  under 
its  control  every  dealer  who  becomes  its 
patron,  or  that  he  is  thereafter  forced  to  con- 
tinue his  exclusive  patronage  or  subject  him- 
self to  a  greater  or  less  loss  of  money  which 
he  would  otherwise  obtain. 

The  plea  further  denies  that  the  defendant 
had  obtained  the  absolute  control  of  the  out- 
put and  manufacture  of  high  wines,  spirits, 
and  alcohol.  It  denies  that  the  defendant 
has  been  so  operated  as  to  subject  all  its 
patrons  to  such  condition  that  it  has  grasped 
and  continues  to  grasp  nearly  the  entire  dis- 
tllleiy  product  and  trade.  It  denies  that 
the  defendant  has  been  or  is  now  enabled  to 
dictate  prices  to  consumers  at  pleasure.  It 
denies  that  the  defendant  has  exercised  or 
now  exercises  such  power  of  control  over 
the  output  of  distillery  products  and  over 
consumers  of  the  same  as  to  destroy  all  com- 
petition in  the  manufacture,  furnishing,  and 
sale  of  distillery  products.  It  denies  tbat 
for  12  months  last  past  at  the  county  of 
Cook,  the  defendant  had  misused  and  per- 
verted the  powers  and  privllegres  conferred 
on  it  by  law.  It  denies  that  it  still  contin- 
ues to  misuse  and  pervert  Its  powers  and 
privileges,  or  that  it  has  usurped  and  will- 
fully exercised,  or  still  continues  to  usnrp 
and  willfully  exercise,  powers,  liberties, 
privileges,  and  franchises  not  conferred  by 
law.  It  denies  that  the  defendant  has  tn 
any  manner  and  form,  as  stated  in  the  In- 
formation, abused  its  powers  and  privileges, 
contrary  to  the  statutes  of  the  state  or  the 
common  law  of  the  land.  It  denies  that  It 
has  destroyed  all  diversity  of  Interest  and  of 
competition  between  the  dlstiilerles,  proper- 
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ties,  and  plants  which  are  held  and  owned, 
or  which  were  held  and  owned,  by  their 
former  owners.  It  denies  that  the  defend- 
ant has  nntawfully  misused  and  perverted 
Its  powers  and  franchises,  and  usurped  to 
Itself,  and  still  unlawfully  usurps,  holds  and 
exercises,  the  power  of  maintaining  a  mo- 
nopoly on  the  production  for  sale  of  high 
wines,  alcohol,  spirits,  and  other  distillery 
products.  It  denies  that  the  defendant  has, 
in  any  sense  as  charged  In  the  Information, 
attempted  to  monopolize,  or  had  any  purpose 
of  monopolizing,  the  manufacture  and  sale 
of  distillery  products.  It  denies  that  the 
powers  and  franchises  granted  to  the  defend- 
ant In  and  by  its  charter  have  been  for  12 
months  last  past,  and  still  are,  perverted  and 
abused  by  the  defendant,  its  stockholders, 
directors,  and  managers,  for  the  purpose  of 
establishing  a  monopoly  In  the  distilling 
business.  It  denies  that  the  defendant  has, 
by  the  means  stated  In  Information,  or  In 
any  other  way,  created  and  established,  and 
now  maintains,  in  the  county  of  Cook,  a 
virtual  monopoly  on  the  business  of  pro- 
ducing for  sale  and  of  selling  high  wines, 
alcohol,  spirits,  and  other  distillery  products, 
contrary  to  law,  and  against  the  peace  and 
dignity  of  the  people  of  the  state  of  Illinois. 
The  plea  then  alleges,  on  the  contrary,  that 
the  defendant  uses  its  franchises,  powers,  and 
privileges  In  the  state  of  niinols  under  and 
by  virtue  of  the  charter  set  out  In  the  In- 
formation, which  charter  is  made  a  part  of  the 
plea,  and  under  and  by  virtue  of  no  other 
power  of  authority  than  that  conferred  by 
said  charter  and  the  laws  of  the  land;  that, 
after  its  incorporation,  the  defendant  pur- 
chased the  various  plants  of  the  companies, 
persons,  and  firms  named  In  the  information 
for  a  good  and  valuable  consideration,  for  the 
purpose  and  with  the  Intention  of  utilizing 
and  using  such  plants  In  producing  distilled 
spirits,  high  wines,  and  alcohol,  and  for  no 
other  purpose  whatever;  that  It  found  on  in- 
vestigation that  some  of  the  plants  so  pur- 
chased, on  account  of  their  location  and  con- 
struction, could  not  be  operated  without  loss, 
and  thereupon  the  defendant  did  dismantle 
some  of  them,  and  used  the  machinery  therein 
In  refitting  and  repairing  the  other  plants  pur- 
chased of  the  corporations  and  persons  In  the 
Information  mentioned;  that  said  plants  were 
not  dismantled  for  the  purpose  of  preventing 
competition,  but  for  the  purpose  of  using  their 
machinery  in  repairing  and  refitting  other  plants 
better  located  for  the  business,  and  in  which 
distilling  could  be  carried  on  more  economical- 
ly and  snccessfnlly;  that,  prior  and  at  the  time 
the  defendant  purchased  the  properties  de- 
■cribedlnthe  Information,  the  producing  capa- 
city in  the  territory  in  the  information  men- 
tioned was  at  least  four  times  greater  than  the 
demand  in  this  country  for  distilling  spirits,  al- 
crabol,  hl^  wines,  and  other  products  of  the 
Btlll,  by  reason  whereof  a  large  number  of  the 
plants,  to  wit,  4S,  had  been  for  a  long  time 
Idle,  and  portions  of  their  machinery  had  be- 


come useless,  and  they  were  valuable  only  for 
such  machinery  as  had  not  been  injured  by 
nonuse.  and  was  capable  of  being  used  in 
refitting  other  distilleries  as  above  stated;  tliat 
the  defendant's  sole  and  only  purpose  in  pur- 
chasing said  properties  was  to  operate  distil- 
leries to  meet  the  demand  of  the  public,  and 
to  secure  only  fair  remuneration  and  returns 
for  the  Investment,  and  not  to  create  a  mo- 
nopoly, or  pi-event  In  any  manner  any  other 
persons,  parties,  or  corpoi'ations  from  engag* 
Ing  In  like  business  in  the  territory  described 
In  the  Information. 

The  plea  further  alleges:  That  In  the  pur- 
chase of  all  of  these  properties,  except  that 
known  as  the  "H.  H.  Shufeldt  &  Co.  Prop- 
erty" and  the  "Calumet  Distillery  Property," 
the  defendant  placed  no  restrictions  upon  the 
sellers  from  going  into  the  same  business  at 
any  time  and  anywhere  in  the  United  States. 
That  it  purchased  the  Shufeldt  property  from 
the  firm  composed  of  Henry  H.  Shufeldt  and 
John  Lynch;  and  that.  In  the  purchase  of  that 
property  and  the  good  will  of  the  business, 
the  sellers  contracted  not  to  engage  in  the 
same  business  within  1,000  miles  of  Chicago 
for  the  limited  period  of  five  years,  and  a 
similar  contract  existed  with  the  Calumet  Dis- 
tilling Company;  and  that  these  were  the 
only  two  properties  touching  which  any  con- 
dition or  restraint  was  Imposed  upon  the  sell- 
ei-s  in  the  purchase  of  the  several  properties. 
That  all  of  the  properties  purchased  from  coi>- 
poratlons  were  purchased  under  and  by  direo 
tlon  and  authority  of  the  stockholders  and 
directors  of  the  several  corporations.  That 
prior  to  the  sale  of  the  property,  to  wit,  in 
the  months  of  February  and  March,  1890,  the 
stockholders  in  each  of  the  companies  adopted 
substantially  the  following  resolutions: 
"Whereas,  It  Is  deemed  best,  and  for  the  best 
Interests  of  the  stockholders  of  this  corpora- 
tion, to  transfer  all  its  property,  of  every 
nature,  kind,  and  description.  Including  all 
brands  and  good  will  of  the  business,  to  the 
Distilling  and  Cattle  Feeding  Company,  a  cor- 
poration organized  under  and  by  virtue  of  the 
laws  of  the  state  of  Illinois:  Now,  therefore, 
be  it  resolved,  by  the  stockholders  of  this 
company,  that  the  board  of  directors  be,  and 
they  are  hereby,  authorized  to  provide  for  the 
conveyance  and  transfer,  in  a  proper  and 
legal  manner,  of  aU  the  property  of  this  com- 
pany to  the  said  Distilling  and  Cattle  Feeding 
Company;  and  we,  the  stockholders,  hereby 
fully  authorize  and  empower  said  board  of 
directors.  In  any  manner  they  may  deem 
advisable,  to  make  said  sale,  conveyance,  and 
transfer;  and  we  hereby  ratify  and  confirm 
all  their  acts  In  that  behalf;  and  we  also  here- 
by empower  and  authorize  the  president  of 
the  board  of  directors  to  transfer  any  and  all 
leasehold  interests  held  by  this  corporation 
In  any  and  all  real  estate  and  contracts  and 
agreements  to  the  said  Distilling  and  Cattle 
Feeding  Company,  under  the  seal  of  this  cor- 
poration. Resolved,  that  so  soon  as  the  sale, 
conveyance,  and   transfer  of  said  propei't]; 
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and  of  said  leases  and  leasehold  Interests  aie 
made  In  accordance  with  the  proyislons  here- 
of, and  contracts  and  agreements  are  provided 
tor,  the  board  of  directors  shall  provide  for  the 
cancellation  of  all  outstanding  stock  of  this 
coTjwratlon,  as  soon  as  the  same  Is  canceled, 
to  surrender  the  charter  held  by  this  com- 
pany, and  so  notify  the  secretary  of  state." 
That  the  directors  of  each  of  the  corporations 
thereafter,  in  pursuance  of  the  foregoing  pre- 
amble and  resolutions,  did,  in  the  months  of 
February  and  March,  1890,  adopt  substantial- 
ly the  following  preamble  and  resolutions: 
"Whereas,  the  stociUiolders  of  this  corpora- 
tion did  on  the day  of  February,  A.  D. 

1890,  at  the  office  of  the  corporation,  at  which 
all  the  stock  of  the  corporation  was  represent- 
ed, by  resolution  unanimously  adopted,  em- 
power the  directors  to  provide  for  the  sale, 
conveyance,  and  transfer  of  all  the  property 
of  this  corporation,  of  every  nature,  Idnd,  and 
description,  including  assignment  of  leases 
and  leasehold  interests,  to  the  Distiillng  and 
Cattle  Feeding  Company:  Now,  therefore,  be 
it  resolved,  by  the  board  of  directors,  tliat 
the  president  be,  and  he  is  hereby,  authorized 
and  empowered  to  make  a  proper  biU  of  sale^ 
in  the  name  of  the  corporation,  of  all  the 
property,  of  every  nature,  kind,  and  descrip- 
tion, and  good  will  of  the  business,  to  the 
Distilling  and  Cattle  Feeding  Company,  and 
also  to  assign,  transfer,  and  set  over  any  and 
all  leases  held  by  this  corporation  to  the  said 
Distilling  and  Cattle  Feeding  Company,  con- 
ditioned that  the  latter  sliali  carry  out  and 
keep  the  covenants  of  said  leases,  and  shall 
pay  all  rents  that  may  l>ecome  due  thereon. 
Resolved,  further,  tliat  upon  so  conveying 
and  transferring  said  property,  and  assigning 
said  leases,  and  providing  for  the  assuming 
of  all  outstanding  contracts  and  agreements 
of  this  company,  the  president  be,  and  he  U 
hereby,  authorbied  and  empowered  to  cancel 
the  outstanding  stock  of  this  corporation  In 
compliance  with  the  resolution  of  the  stock- 
holders in  that  behalf;  to  wind  up  the  affairs 
of  the  corporation;  and  to  certify  to  the  sec- 
retaiy  of  the  state  of  Illinois  that  the  stock 
is  canceled,  that  said  corporation  has  dis- 
charged all  its  legal  llabiilties,  ceased  to  do 
business,  and  claims  no  further  powers  or 
privileges  under  or  by  virtue  of  Its  charter." 
The  plea  further  alleges  that  the  defend- 
ant acquired  its  property  under  and  by  virtue 
of  the  foregoing  resolutions,  by  proper  con- 
veyances made  by  the  officers  of  the  respec- 
tive corporations  named  in  the  information, 
and  not  otherwise;  that,  immediately  upon 
the  transfer  of  the  properties  being  made  to 
the  defendant,  the  stock  of  the  several  cor- 
porations mentioned  in  the  information  was 
duly  canceled,  and  the  business  of  the  cor- 
porations wound  up;  that  no  stock  in  any 
of  those  corporations  has  been  in  existence  or 
outstanding  or  held  by  any  pei-son  or  parties 
since  May  1,  1890,  and  the  secretary  of  state 
of  Illinois  has  been  notified  by  affidavit  that 
all  of  those  corporations  organized  under  the 


laws  of  this  state  liave  paid  their  debts,  can- 
celed their  stock,  and  ceased  to  do  business, 
and  no  longer  claim  any  rights  tmder  their 
respective  charters,  and  that  the  secretary  of 
state  is  at  liberty  to  use  any  of  their  names 
for  any  new  corporation.  The  plea  further 
alleges  that  the  defendant  has  not  at  any 
time  since  its  incorporation  produced  to  ex- 
ceed 65  per  cent,  of  the  alcohol,  spirits,  and 
high  wines  required  by  the  trade  or  con- 
sumers; tliat  it  has  not  at  any  time,  and 
does  not  now,  monopolize  the  trade  in  spirits, 
alcohol,  and  high  wines  In  the  t^ritory  nam- 
ed, or  elsewhere  in  the  United  States;  but, 
on  the  contrary,  shows  that  there  are,  and 
were  at  the  commencement  of  this  proceed- 
ing, in  active  competition  with  the  defendant, 
in  the  production  of  alcohol,  spirits,  and  high 
wines,  some  18  distillery  companies,  the 
names  and  places  of  business  of  which  are 
particularly  set  forth  in  the  plea,  having  in 
the  aggregate  the  capacity  for  the  daily  con- 
sumption of  34,750  bushels  of  grain,  equal  to 
the  production  of  at  least  two-thirds  the  oi- 
tire  demand  for  alcoh(ri,  spirits,  and  high 
wines  in  the  country,  and  that  those  com- 
panies are  in  active  competition  with  the  de- 
fendant in  the  business,  and  that  the  defend- 
ant does  not  monopolize  the  business  of 
producing  spirits,  alcohol,  and  high  wines  in 
the  territory  named  in  the  information  or 
elsewhere;  that,  in  addition  to  the  alwve,  two 
distillery  plants  are  in  process  of  erecti<m, — 
one  at  Terre  Haute,  Ind.,  and  the  other  at 
Peoria,  in  this  state,— with  an  aggregate  ca- 
pacity of  11,000  bushels  of  grain  per  day, 
both  of  which  are  designed  for  and  intended 
to  enter  into  the  production  of  alcohol,  spir- 
its, and  high  wines,  in  active  competitioa  with 
the  defendant.  The  plea  further  alleges  tliat 
the  defendant  lias  not  sought  to  enhance 
prices  to  dealers  and  consumers,  and  that  the 
average  price  to  the  dealer  and  consumer 
since  the  organization  of  the  defendant  has 
been  less  than  the  average  price  for  the  10 
years  preceding  its  organization;  that  the 
adoption  of  the  relwte  vouchers  mentioned  in 
the  information  is  designed  only  to  secure 
and  retain  so  much  of  the  trade  as  it  legit- 
imately might  and  could  in  competition  with 
other  distilleries,  designing  thereby  only  to 
seek  a  market  for  its  goods,  without  placing 
any  restraint  upon  the  sale  of  goods  produced 
by  other  persons,  parties,  Arms,  and  corpora- 
tions in  competition  with  the  defendant;  that 
the  defendant  has  a  fixed  price,  from  time  to 
time,  for  its  goods,  based  upon  the  cost  of 
production;  and  that  it  has  sought  only,  in 
fixing  such  price,  to  secure  fair  returns  upon 
the  money  and  labor  Invested  In  the  business; 
and  that  it  tias  not  sought  at  any  time  to 
dictate  or  control  the  prices  at  which  the 
goods  produced  by  any  other  person,  firm,  or 
corporation  should  be  sold  in  the  market; 
and  that  it  has  not  sought  to  control  the  mar- 
ket any  further  than  by  fair  and  open  compe- 
tition in  the  markets  of  this  country  and  of 
the  world. 
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The  aecond  plea  Is  substantially  like  the 
first,  omitting  tbe  several  ayerments  therein 
contained  expressly  denying  matters  alleged 
in  the  information;  while  tbe  third  plea 
merely  repeats  in  snbstance  the  several  de- 
nials contained  in  the  first  The  fourth  plea 
U  in  substance  like  the  first,  omitting  the  ex- 
press admissions  and  the  express  denials 
therein  contained.  The  fifth  plea  alleges  sim- 
ply that  the  defendant  exercises  its  powers, 
privileges,  and  franchises  of  a  corporation 
under  and  by  virtue  of  the  articles  of  Incor- 
poration set  out  In  the  information,  and  de- 
nies that  the  defendant  was  organized  for  tbe 
puriMse  of  creating,  continuing,  perpetuating, 
or  being  a  monopoly  In  the  manufacture  and 
sale  of  distilled  spirits,  alcohol,  and  high 
wines,  or  that  it  has  done  at  any  time  any  of 
the  acts  charged  In  tbe  information  wltb  such 
purpose  and  deelgn. 

The  attorney  general,  in  his  demurrer  to 
tbe  foregoing  pleas,  alleges  numerous  special 
grounds  of  demurrer,  and,  among  others,  that 
the  pleas  are  evasive;  that  they  are  argu- 
mentative; that  they  are  double;  that  they 
undertake  to  answer  the  Information  by  way 
of  confession  and  avoidance,  and  by  way  of 
denial  and  traverse  of  the  material  allega- 
tions of  the  information.  In  one  and  the  same 
plea,  and  thereby  tend  to  great  and  unneces- 
sary prolixity  of  pleading;  that  they  attempt 
to  put  In  issue  matters  of  Inference  from  the 
facts  alleged,  and  matters  not  properly  issua- 
ble, and  do  not  confess  and  avoid  the  sub- 
stantial matters  in  the  information  alleged, 
nor  disclaim  or  Justify  those  matters;  that 
the  first,  second,  and  fourth  pleas  do  not  con- 
clude to  the  country;  that  the  third  plea 
undertakes  to  tender  divers  and  several  dis- 
tinct issues,  whoUy  Immaterial  and  Incapable 
of  trial  in  this  action;  that  It  does  not  undet^ 
take  to  Justify  the  usurpation  of  franchises 
charged  in  the  information,  nor  does  it  dis- 
claim the  right,  liberty,  or  privilege  to  exer- 
cise tbe  franchise  which  the  information  char- 
ges the  defendant  with  exercising  and  usurp- 
ing; that  the  fifth  plea  sets  forth  matters  not 
capable  of  trial,  and  upon  which  apt  or  ma- 
terial Issues  cannot  be  taken.  The  demurrer 
being  sustained  to  all  the  pleas,  Judgment 
of  ouster  was  entered  against  the  defendant, 
as  above  stated. 

Stevens  tt  Hwton  and  Runnells  &  Buiry, 
for  appellant  M.  T.  Moloney,  Atty.  Oen. 
(Samuel  Rlcholson,  T.  3.  Scofleld,  and  M.  L. 
Newell,  of  counsel),  for  appellee. 

BAILET,  3.  (after  stating  the  facts).'  This 
proceeding  being  brought  against  the  defend- 
ant by  Its  corporate  name,  the  regularity  and 
l^allty  of  its  organization  as  a  corporation 
Is  impliedly  admitted  (Feeble  t.  City  of 
Spring  VaUey,  129  111.  169,  21  N.  E.  843);  and 
not  only  is  this  so,  but  the  information  sets 
out  the  defendant's  charter  and  the  proceed- 
ings which  resulted  in  Its  incorporation  in  ex- 
press terms,  thus  expressly  admitting  the  pur- 


poses of  Its  organization  and  the  scope  of 
Its  corporate  powers.  The  queetirai,  then,  of 
the  defendant's  organization,  and  of  its  right, 
not  only  to  exercise  the  franchise  of  being  a 
corporation,  but  to  use  and  exercise  the  sev- 
eral powers  conferred  by  its  charter,  Is  not 
raised  by  tbe  Information,  and  is  not  in  con- 
troversy here.  But  the  information  charges 
the  defendant  with  abusing  its  franchises, 
and  with  usurping  and  exercising  powers, 
privileges,  and  franchises  which  do  not  belong 
to  It;  and,  assuming  for  the  present  that  those 
enlarges  are  sufficient  to  require  an  answer 
from  the  defendant,  the  first  question  present- 
ed is  whether  the  court  below  properly  sus- 
tained the  demtwrer  to  the  defendant's  pleas. 
The  tendency  of  the  courts  in  modern  times 
being  to  regard  an  information  in  the  nature 
of  a  quo  warranto  in  the  light  of  a  dvU  rem- 
edy, invoked  for  the  determination  of  civil 
rights,  although  still  retaining  its  criminal 
form  and  some  of  the  Incidents  of  criminal 
proceedings,  the  better  doctrine  now  is  that 
the  pleadings  should  conform,  as  fSur  as  pos- 
sible, to  the  general  principles  and  rules 
which  govern  In  ordinary  dvll  acticms.  High, 
Slxtr.  Leg.  Rem.  8  710.  And  this  Is  especial- 
ly so  In  this  state.  In  view  of  section  10  of 
our  practice  act,  which  provides  that  In  cases 
of  this  cfaatactor  It  diall  be  sufflcl«it  to  sum- 
mon the  defendant  to  appear  and  answer  the 
plaintiff  in  an  action  of  quo  warranto,  and 
that  tbe  issues  shall  be  made  up  by  answN'- 
tng,  pleading,  or  demurring  to  the  petition,  as 
In  other  cases.  2  Starr  &  0.  Ann.  St  p.  17T9. 
It  has  been  repeatedly  held  in  this  state  that 
In  proceedings  of  this  character  the  defendant 
most  either  disclaim  or  Justify.  If  he  dis- 
claims, the  people  are  at  once  entitled  to  Judg- 
ment and,  if  he  justifies,  he  must  set  out  bis 
title  specially.  Clark  ▼.  People,  16  m.  213; 
Illinois  Midland  Ry.  Co.  v.  Veople,  84  IlL  426; 
Holden  v.  People,  90  111.  484;  Carrtco  ▼.  Peo- 
ple, 123  IlL  198,  14  N.  E.  68.  See,  also.  High, 
Bxtr.  Leg.  Rem.  8  716.  In  our  opinion,  none 
of  the  pleas  in  this  case  conform  to  this  rule. 
The  first  plea,  the  substance  of  which  is  set 
out  at  length  In  the  foregoing  statement.  Is 
partly  a  plea  of  JustiflcaticHi,  and  partly  a 
disclaimer,  but  is  neither  a  complete  plea  of 
Justification  nor  a  full  disclaimer;  and  very 
much  tbe  same  thing  may  be  said  of  all  the 
other  pleas.  As  was  said  in  Illinois  Midland 
By.  Co.  T.  People^  supra:  "Such  pleas  must 
be  consistent,  and  not  allege  defenses  repug- 
nant to  each  other.  This  one  contains  some 
matters  tending  to  show  Justification,  and  oth- 
«n  tending  to  show  a  disclaimer.  In  that  re- 
spect  the  defenses  set  up  are  repugnant  and 
inconsistent  with  each  other,  and  for  that  rea- 
son tbe  plea  Is  bad."  But  in  addition  to 
this,  all  the  pleas,  with  perhaps  the  exception 
of  the  fifth,  contain  various  defects  of  form, 
which  are  suffidentty  pointed  out  by  the  spe- 
cial demurrer.  The  first  plea,  and  to  a  lesser 
extent  the  second,  third,  and  fourth  pleas, 
show  an  evident  attempt  to  f<dlow  the  usual 
form  of  an  answer  in  chancery,  rather  than 
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tbat  of  a  plea  at  law.  The  first  plea  commen- 
ceg  with  an  express  admission  of  many  of  the 
allegations  of  the  informatimi.  Then  foUo^n 
a  large  number  of  express  denials  of  partlcn- 
lar  facts  alleged  In  the  information,  those  de- 
nials, as  far  as  they  go,  being  In  the  nature 
of  a  disclaimer;  and  the  plea  closes  with  ex- 
press allegations  of  a  large  number  of  afflrma- 
tlve  focts,  Intended  apparently  to  serve  by 
way  of  Justification.  But,  even  If  the  dis- 
claimer and  the  Justification  were  both  full 
and  complete,  they  constitute  repugnant  and 
Inconsistent  defenses,  and  the  attempt  to  Join 
them  m  the  same  plea  renders  the  plea  ob- 
noxious to  demurrw.  The  second  plea  is  sub- 
stantially like  the  first,  omitting  the  denials. 
The  third  plea  embodies  simply  the  denials 
contained  In  the  first,  and  the  fourth  contains 
the  afflnnattve  allegations  appearing  in  the 
first.  Various  of  the  allegations  of  these 
pleas  are  evaslre  and  argumentative,  and  con- 
stitute negatives  pregnant  It  would  be  tedi- 
ous to  discuss  at  length  the  various  defects 
of  form  in  these  pleas  pointed  out  by  special 
donnrrer,  and  one  or  two  must  serve  by  way 
of  example.  Thus,  the  denial  that  all  the 
firms.  Individuals,  and  corporations  mentioned 
as  signing  the  trust  agreement  were  on  May 
10,  1887,  engaged  in  operating  distilleries,  tai 
the  purchase  of  com,  and  in  the  manufacture 
of  spirits  and  the  sale  of  the  same,  may  be 
true,  and  yet  all  the  distillery  companies, 
firms,  and  individuals  but  one  may  have  been 
engaged  in  all  those  lines  of  business,  and 
that  <Mie  may  have  been  engaged  in  part  of 
them.  Of  the  same  character  Is  the  denial 
that  all  of  the  distillery  companies  Joining  the 
trust  transferred  their  capital  stock  to  the 
trust  This  may  be  true,  and  yet  all  but  (me 
may  have  made  such  transfer  of  their  stock. 
Various  other  similarly  evasive  averments 
might  be  cited.  The  pleas  are  double.  In  that 
they  attempt  to  raise  a  great  variety  of  Is- 
sues, some  material  and  some  immaterial, 
thus  teadUng  to  great  and  unnecessary  prolix- 
ity of  pleading.  That  pleas  containing  such 
defects  were  obnoxious  to  both  general  and 
special  demurrers  seems  too  clear  to  require 
extended  argument. 

The  fifth  plea  differs  somewhat  from  the 
others,  and  should  be  considered  separately. 
It  alleges  that  the  defendant  exercises  its 
powers,  privileges,  and  franchises  of  a  cor- 
poration under  and  by  virtue  of  the  articles 
of  Incorporation  set  out  In  the  information 
and  denies  that  it  was  organized  for  the  pur- 
pose of  creating,  continuing,  perpetuating,  or 
belBK  a  monopoly  In  the  manufacture  and 
sale  of  distilled  spirits,  alcohol,  or  high  wines, 
or  that  it  has  done  at  any  time  any  of  the 
acta  charged  in  the  Information  with  any 
such  purpose  or  design,  and  it  denies  all 
abuse  and  misuse  of  Its  powers  as  charged  In 
the  Information.  When  this  plea  is  analyzed, 
it  will  be  found  that  It  wholly  fails  to  tender 
any  material  Issu^,  either  by  way  of  Justifi- 
cation or  disclaimer.  It  seeks  to  Justify  un- 
der its  articles  of  Incorporation,  at  the  same 


time  denying  that  It  was  Incorporated  for  the 
purpose  of  creating  a  monopoly,  or  that  it 
has  done  any  of  the  acts  charged  with  that 
purpose;  thus  seeking  to  raise  an  issue  upon 
the  purposes  and  motives  which  actuated 
those  who  were  instrumental  In  its  organiza- 
tion, or  who  have  conducted  its  affairs,  with- 
out reference  to  the  legal  character  and  con- 
seauences  of  the  acts  charged.  If  the  de- 
fendant is  guUty  of  usurping  and  exercising 
powers  and  franchises  not  conferred  upon  it 
by  law,  the  purpose  or  design  with  which  it 
has  done  so  is  of  little  materiality.  The  de- 
nial that  the  defendant  has  abused  and  mis- 
used its  powers  as  charged  is  not  coexten- 
sive with  the  charges  of  the  information,  as 
the  defendant  is  there  charged,  not  only  with 
abusing  and  misusing  the  powers  conferred, 
but  also  with  usurping  and  exercising  pow- 
ers not  conferred  upon  it  It  thus  appears 
that  the  Issues  tendered  by  the  fifth  piea  are 
either  evasive  or  Immaterial,  and  that  the  de- 
murrer to  that  plea  was  also  properly  sus- 
tained. 

Ck)unsel  for  the  defendant,  as  we  under- 
stand them,  practically  admit  the  informal- 
ity and  insufficiency  of  their  pleas,  but  In- 
sist that  the  information  is  materially  de- 
fective, and  that  it  is  insufficient  on  its  face 
to  warrant  or  sustain  the  Judgment  of  ouster, 
and  they  claim  that  the  demurrer  ought 
therefore  to  have  been  carried  back  and  sus- 
tained to  the  information.  It  Is  undoubtedly 
the  rule  that,  in  proceedings  of  quo  warranto, 
as  In  other  suits  at  law,  a  demurrer  reaches 
back  to  the  first  defect  in  pleading,  so  tbat  a 
demurrer  to  a  plea  may  reach  defects  in  the 
information.  People  v.  Mississippi  &  A.  R. 
Co..  13  111.  66;  People  ▼.  Whltcomb,  55  111. 
172.  The  attorney  g^ieral,  on  the  other 
band,  insists  that,  as  no  motion  was  made  in 
the  court  below  to  carry  the  demurrer  back 
to  the  information,  it  Is  too  late  to  raise  the 
Question  here.  As  the  case  is  presented  In 
this  court  we  do  not  regard  it  a  matter  of 
any  material  consequence  whether  the  de- 
murrer is  technically  carried  back  to  the  in- 
formation, since  the  defects  alleged  by  the 
defendant  If  they  exist  are  sucn  as  may  t>e 
taken  advantage  of  on  error,  wnether  pre- 
viously challenged  by  demurrer  or  not  They 
go  to  the  sufficiency  of  ^be  Informauon,  In 
point  of  substance,  to  sustain  the  judgment 
and  are  available  either  on  demurrer,  on  mo- 
tion In  arrest  of  Judgment,  or  on  error.  The 
question,  then.  Is  fairly  presented,  whether 
the  information  Is  sufficient  to  sustain  the 
Judgment  of  ouster. 

There  can  be  no  doubt  we  think,  that  the 
Distillers'  and  Cattle  Feeders'  Trust  which 
preceded  the  Incorporation  of  the  defendant 
was  an  organization  which  contravened  well- 
established  principles  of  public  policy,  aud 
that  it  was  therefore  Illegal.  No  one  who 
Intelligently  considers  the  scheme  of  this 
trust  as  detailed  In  the  Information  can  for  a 
moment  doubt  ttiat  It  was  designed  to  be, 
and  was  in  fact,  a'  combination  In  restraint 
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of  trade,  and  that  It  was  organized  for  the 
purpose  of  getting  control  of  the  mannfac- 
tare  and  sale  of  all  distillery  products,  so  as 
to  stifle  competition,  and  to  be  able  to  dictate 
the  amount  to  be  manufactured  and  the 
prices  at  which  the  same  should  be  sold,  and 
thus  to  create  or  tend  to  create  a  virtual 
monopoly  in  the  mannfactare  and  sale  of 
products  of  that  character.  Mo  other  busi- 
ness principles  can  be  suggested  upon  which 
the  development  of  such  an  elaborate  and 
far-reaching  scheme  can  be  accounted  for. 
No  rational  purirase  for  such  organization 
can  be  shown  consistent  with  an  intention  to 
allow  business  to  run  In  its  normal  channels, 
to  give  competition  Its  legitimate  operation, 
and  to  allow  both  production  and  prices  to 
be  controlled  by  the  natural  Influence  of 
supply  and  demand.  And  the  results,  as 
shown  by  the  information,  were  such  as 
might  be  anticipated.  The  trust  obtained 
possession  of  nearly  all  the  distilleries,  and 
of  nearly  the  entire  distillery  product  of  the 
United  States;  thus  enabling  it  to  dictate 
prices  and  the  amount  of  production,  and  to 
thus  draw  to  itself  the  substantial  control  of 
the  distillery  business  of  the  country. 

C<Knblnatlons  of  this  character  have  been 
frequently  made  the  subject  of  judicial  inves- 
tigation within  the  last  few  years,  and,  while 
the  proceeding  has  most  generally  been 
against  some  one  of  the  corporations  enter- 
ing Into  the  trust,  the  courts,  so  far  as  they 
have  had  occasion  to  speak  on  the  subject  at 
aU,  have  held  such  trusts  to  be  Illegal. 
Among  cases  of  this  character  reference  may 
be  had  to  State  v.  Nebrasloi  Distilling  Co., 
29  Neb.  700,  46  N.  W.  155.  The  defendant 
in  that  case  was  one  of  the  corporations  en- 
tering into  and  forming  the  trust  now  under 
consideration;  and  while  it  was  held  that 
the  actlcm  of  the  defendant  corporation  in 
entering  Into  the  trust  was  an  abuse  of  Its 
corporate  powers,  and  so  ultra  vires,  and  the 
Judgment  of  ouster  was  sustained  on  that 
ground,  still  the  court.  In  its  argument,  take 
the  position  broadly  that  the  trust,  having  a 
tendency  to  destroy  competition  and  to  create 
a  monopoly,  was  contrary  to  public  policy 
and  unlawfnl;  and  the  Inference  fairly  arises 
that,  if  the  exigencies  of  the  case  had  re^ 
quired  it,  the  court  would  unhesitatingly  have 
placed  its  judgment  on  that  ground.  Anoth- 
er case  of  a  similar  character  is  State  T. 
Standard  OU  Co.,  49  Ohio  St.  137,  30  N.  B. 
279.  The  defendant  in  that  case  was  an 
Ohio  corporation,  which  had  become  a  mem- 
ber of  the  Standard  Oil  Trust,— a  trust  or- 
ganized upon  very  much  the  same  plan  as  the 
one  under  consideration  here.  There  the  de- 
fendant was  ousted  from  Its  power  to  make 
or  perform  the  trust  agreement,  on  the  ground 
that  such  agreement  was  ultra  vires.  But  the 
court,  in  its  opinion,  in  speaking  of  the  Stand- 
ard Oil  Trust,  says:  "Its  object  was  a  virtual 
monopoly  of  the  business  of  producing  petro- 
llum,  and  of  manufacturing,  refining,  and 
dealing  in  it  and  all  its  products,  throughout 


the  entire  country,  noA  by  which  It  might 
not  merely  control  the  jvoductlon,  but  the 
price  at  pleasure.  AU  such  associations  are 
contrary  to  the  policy  of  our  state,  and  void." 
The  case  of  People  v.  North  Klver  Sugai-- 
Refining  Co..  64  Hun,  854,  7  N.  Y.  Supp.  406, 
was  a  proceeding  brought  to  vacate  the  char- 
ter of  the  defendant  corporation  for  its  action 
in  becoming  a  member  of  the  "Sugar  Trust," 
—an  association  organized  upon  substantiaUy 
the  same  plan  as  the  trust  in  this  caae.  It 
was  held  by  Barrett,  J.,  at  q>eclal  term,  and 
by  Uanids,  J.,  at  general  term,  that  the 
trust  was  organized  for  an  unlawful  purpose, 
and  that  the  action  of  the  defendant  corpora- 
tion in  entering  into  the  association  Justified 
Its  dissolution.  The  Judgment  in  this  case 
was  subsequently  afiElrmed  by  the  court  of 
appeals,  the  latter  court  placing  its  decision 
solely  on  the  groond  of  ultra  vires,  without 
expressing  an  opinion  as  to  the  legality  of 
the  trust  People  v.  NorOi  River  Sugar-Re- 
fining Co.,  121  N.  Y.  587,  24  N.  B.  834.  In 
Richardson  v.  Buhl,  77  Mich.  632,  43  N.  W. 
1102,  a  corporation  known  as  the  Diamond 
Match  Company  was  organized  under  articles 
of  Incorporation  which  stated  that  its  busi- 
ness was  to  manufacture,  buy,  sell,  and  deal 
In  friction  matches,  and  all  articles  entering 
into  the  composition  and  manufacture  there- 
of, and  also  in  machines  and  machtaiery, 
whether  applicable  to  the  manufacture  of  fric- 
tion matches  or  to  certain  other  purposes, 
and  to  pnrchase,  own,  and  sell  exclusive 
rights  under  lett«'s  patent  relating  to  the 
manufacture  of  friction  matches,  and  to  ma- 
chines and  machinery  applicable  thereto  and 
to  other  purposes,  and  to  buy,  sell,  own,  and 
deal  In  any  real  or  personal  property  neces- 
sary or  convenient  to  the  prosecution  of  the 
business.  It  appeared  that  the  real  object 
of  the  corporation  was  to  buy  up  the  prop- 
erty of  aU  corporations  or  individuals  en- 
gaged in  the  manufacture  of  friction  matches, 
exacting  from  the  seller  in  every  case  a  bond 
that  he  would  not,  for  a  term  of  years,  en- 
gage in,  or  aid  any  one  else  in,  the  manu- 
facture of  matches  in  any  place  where  his 
action  might  conflict  with  the  interest  or  di- 
minish the  profits  of  the  Diamond  Match 
Company.  Suit  was  brought  in  Michigan  to 
restrain  the  defendants  from  disposing  of 
certain  stock  in  the  match  company  held  by 
them  as  security  for  a  loan  to  the  comi^in- 
ant,  to  enable  him  to  purchase  the  stock,  and 
the  circuit  court  granted  the  Injunction.  On 
appeal,  the  purposes  of  the  company  wen  de- 
clared to  be  unlawful,  and  it  was  held  that 
any  contract  made  to  f  urtho:  them  was  void 
as  against  public  i>oIicy,  and  such  as  the 
court  would  neither  enforce  while  executory 
nor  relieve  against  when  executed.  It  was 
held  that  a  corporation  organized  for  the  pur- 
pose of  controlling  the  manufacture  and  sale 
of  friction  matcLes,  and  by  means  of  which 
all  competiticm  was  stifled  and  opposition 
crushed,  and  the  whole  business  of  the  coun- 
try in  that  Une  engrossed  by  the  corpora- 
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tfon,  wajs  a  menace  to  the  public,  Its  object 
and  direct  tendency  being  to  prey«it  fair 
competition  and  to  control  prices;  that  it  is 
no  answer  to  say  that  the  monopoly  had  In 
fact  reduced  the  prices  of  friction  matches; 
that  such  policy  may  have  been  necessary  to 
crush  competition;  that  the  fact  exists  that 
it  rests  In  the  discretion  of  the  corporation  to 
raise  prices  at  any  time  to  an  exorbitant 
degree;  and  that  such  combinations  have 
frequently  been  oMidemned  by  comits  as  un- 
lawful and  against  public  policy.  In  People 
V.  Chicago  Gaa  Trust  Co.,  130  111.  268,  22  N. 
B.  798,  the  defendant  corporation  wa«  organ- 
ized under  the  general  incorporation  law  of 
this  state,  for  two  purposes,  as  expressed  In 
its  articles  of  Incorporation:  (1)  For  the  pur- 
pose of  erecting  and  operating  gas  workb  for 
the  manufacture  and  sale  of  gas  in  Chicago 
and  other  places  In  this  state;  and  (2)  "to 
purchase  and  bold  or  sell  the  capital  stodi, 
or  purchase  or  lease  cr  operate  the  property, 
plant,  good  will,  rights,,  and  franchises,  of 
any  gas  works  or  gas  company  or  companies, 
in  Chicago  or  elsewhere,"  etc.  The  company 
sought  to  exercise  the  powers  claimed  under 
the  second  clause  only,  and,  for  that  purpose, 
bought  a  majority  of  the  shares  of  the  stock 
in  all  the  gas  cmnpanies  in  Chicago,  being 
four  in  number,  whereby  It  might  have  the 
control  of  all  the  gas  companies  in  the  city, 
and  thus  destroy  competition  and  monopolize 
the  gas  business;  and  It  was  held  that  the 
corporation  so  formed  was  not  organized  for  a 
lawful  purpose,  and  that  all  acts  done  by  It 
towards  the  accomplishment  of  such  object 
were  illegal  and  void.  Many  other  decisions 
of  similar  Import  might  be  referred  to,  but 
the  foregoing  will  sufSce.  They  are  sufDcient, 
In  our  opinion,  to  establish  the  conclusion.  In 
which  the  courts  of  the  country  with  very 
great  unanimity  seem  to  concur,  that  trusts 
of  the  character  of  the  one  described  In  the 
information  as  existing  prlw  to  the  organiza- 
tion of  the  defendant  corporation  are  against 
the  policy  of  the  law,  and  are  therefore  Illegal 
and  void. 

But  the  defendant  contends  that,  while  this 
may  all  be  so,  the  change  in  organization 
frran  an  unincorporated  association  to  a  cor- 
pc««tl(Mi,  and  the  change  In  the  mode  of 
holding  the  distillery  properties  of  the  yarlons 
corporations  formerly  belonging  to  the  trust, 
by  surrendering  the  stock  of  the  corporations 
by  means  of  which  the  control  of  those  prop- 
erties was  formerly  maintained,  and  having 
the  properties  themselves  transferred  and 
conveyed  directly  to  the  defendant  corpora- 
tion, has  purged  the  combination  of  its  Ille- 
gality. It  must  be  admitted  that  these  chan- 
ges, so  far  as  they  have  any  effect  upon  the 
rights  or  Interests  of  the  former  stockholders 
in  those  cwporatlons  w  of  the  public,  are 
formal,  rather  than  substantial.  The  same 
Interests  -  are  controlled  In  substantially  the 
same  way  and  by  the  same  agencies  as  be- 
fore. The  nine  trustees  of  the  trust,  who, 
as  the  holders  of  all  the  capital  sto<^  of  the 


corporations,  and  as  a  majority  of  the  direct- 
ors of  each,  controlled  each  corporate  prop- 
erty, became  the  subscribers  for  all  the  stodt 
of  the  new  corporation,  and  Its  board  of  di- 
rectMB.  The  conveyance  and  transfer  of  the 
properties  of  the  constituent  companies  to  the 
new  corporation  was  merely  a  transfer  by 
the  trustees  to  themselves,  though  In  a  slight- 
ly different  capacity;  and  the  former  stock- 
holders in  the  constituent  companies  simply 
exchanged  their  trust  certificates,  share  for 
share,  for  stock  in  the  new  corporation.  That 
corporation  thus  succeeds  to  the  trust,  and 
Its  operations  are  to  be  carried  on  In  the 
same  way,  for  the  same  purposes,  and  by 
the  same  agencies  as  before.  The  trust  then 
being  repugnant  to  public  policy,  and  illegal, 
It  Is  Impossible  to  see  why  the  same  is  not 
true  of  the  c<H-poratlon  which  succeeds  to  it 
and  takes  its  place,  l^e  control  exetdaeA 
over  the  distillery  business  of  the  country, 
over  production  and  prices,  and  the  virtual 
monopoly  formerly  held  by  the  trust,  are  In 
no  degree  changed  or  relaxed,  but  the  meth- 
ods and  purposes  of  the  trust  are  perpetuated 
and  carried  out  with  the  same  persistence 
and  vigor  as  before  the  organization  of  the 
corporation.  There  is  no  magic  in  a  corpo- 
rate organization  which  con  purge  the  trust 
scheme  of  its  Illegality,  and  remain  as  es- 
sentially opposed  to  the  principles  of  sound 
public  policy  as  when  the  trust  was  in  ex- 
istence. It  was  illegal  before,  and  Is  Illegal 
still,  and  for  the  same  reasons. 

But  it  Is  urged  that  the  defendant,  by  Its 
charter.  Is  authorized  to  purchase  and  own 
distillery  property,  and  that  there  is  no  limit 
placed  upon  the  amount  of  property  which 
it  may  thus  acquire.  By  its  certificate  of 
organization.  It  is  authorized  to  engage  in  a 
general  distillery  business  in  Illinois  and  else- 
where, and  to  own  the  property  necessary 
for  that  purpose.  It  should  be  remembered 
that  grants  of  powers  in  corporate  charters 
are  to  be  construed  strictly,  and  that  what  is 
not  clearly  given  is  by  implication  denied. 
The  defendant  Is  authorized  to  own  such 
property  as  is  necessary  for  carrying  on  Its 
distillery  business,  and  no  more.  Its  power 
to  acquire  and  hold  property  is  limited  to 
that  purpose,  and  it  has  no  power  by  its 
charter  to  enter  on  a  scheme  of  getting  into 
its  hands  and  under  its  control  all,  or  sub- 
stantially all,  the  distillery  plants  and  the 
distillery  business  of  the  country,  for  the 
purpose  of  controlling  production  and  prices. 
of  cmshing  ont  competition,  and  of  establish- 
ing a  virtual  m(»opoly  In  that  business. 
Such  purposes  are  foreign  to  the  powers 
granted  by  the  charter.  Acquisitions  of  pxjp- 
erty  to  such  extent  and  for  such  purpose  do 
not  come  within  the  authority  to  own  the 
property  necessary  for  the  purpose  of  carry- 
ing on  a  general  distillery  business.  In  ac- 
quiring distillery  properties  In  the  manner 
and  for  the  purposes  shown  by  the  informa- 
tion, the  defendant  has  not  only  misused 
and  abused  the  powers  gianted  by  its  char- 
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ter,  bat  has  nsurped  and  exercised  powers  not 
conferred  by,  but  wbich  are  wholly  foreign 
to,  that  Instmment.  It  has  thns  rendered 
itself  liable  to  prosecution  by  the  state  by 
quo  -warranto,  and  we  are  of  the  opinion 
that,  upon  the  facts  shown  by  the  informa- 
tion, the  Judgment  of  ouster  is  clearly  war- 
ranted. It  will  accordingly  be  afiSrmed. 
Judgment  affirmed. 


(1S4  Mam.  170) 

KBENB  ▼.  NEW  EN<3I/ANI>  MUT.  ACC. 

ASS'N. 

(Snpreme  Judicial  Court  of  Masgachusetts. 

SaSolk.     June  28,  1895.) 

AOOIDBRT  InSDBAKCB — WaLKINO  OS  RAILROAD 

Tkack. 
Deceased,  who  was  killed  in  attempting 
to  cross  railroad  traclcs  near  a  station  where, 
with  the  permission  of  the  company,  they  were 
comiDonly  crossed  by  the  public,  was  "walking 
or  being  on  the  roadbed,"  within  the  meaning  of 
a  policy  proTiding  that,  for  injuries  received 
while  walking  or  D^ng  on  the  roadbed  of  any 
railway,  the  benefidary  shall  be  entitled  only  to 
the  death  loss  prorided  in  the  classification  for 
railway  employes. 

Bxceptlons  from  superior  court,  Suffolk 
couuty;    John  Hopkins,  Judge. 

Action  by  Carrie  E.  Keene,  administratrix, 
against  the  New  England  Mutual  Accident 
Association,  on  an  accident  insurance  policy 
issued  by  defendant  to  plaintifC's  intestate. 
There  was  a  Terdict  for  plaintiff,  and  defend- 
ant excepts.     Exceptions  sustained. 

The  policy,  among  other  things,  provided 
that,  "for  injuries  received  while  »  •  » 
walking  or  bting  on  the  roadbed  or  bridge  of 
any  railway,  the  certificate  holder  or  his  bene- 
ficiary shall  be  entitled  only  to  the  indemnity 
or  death  loss  provided  in  the  classification  of 
this  association  for  railway  employes  insured 
to  cover  such  risks."  Deceased  was  killed 
while  crossing  railroad  tracks  at  a  station  at 
a  place  where  they  were  commonly  crossed 
by  people  with  the  permission  of  the  company. 

E.  M.  Johnson  and  J.  W.  Keith,  for  plain- 
tiff.    Ramsey  &  Clark,  for  defendant 

HOLMES,  J.  The  rulings  asked  are  dis- 
posed of  by  the  former  decision  In  this  case. 
Keene  v.  Association,  161  Mass.  148,  36  N.  E. 
891.  So,  also,  are  most  of  the  matters  ex- 
cepted to  in  the  charge.  The  Jury  were  in- 
structed that  if  there  bad  been  such  a  uni- 
versal, uniform,  and  long-continued  use  by  the 
general  public,  for  a  crossmg,  of  the  land 
where  Keene,  the  deceased,  was  killed,  as  to 
give  It  the  charactor  of  a  line  of  travel,  and 
such  that  It  fairly  might  be  inferred  to  be 
known  to  the  railroad  company,  the  deceased 
would  be  presumed  to  have  known  of  the 
fact,  and  to  be  where  he  was  rightfully,  and 
not  as  a  trespasser.  If  this  were  an  action 
against  the  railroad  company,  and  Keene  bad 
been  upon  the  track  simply  as  a  member  of 
the  public,  these  Instructions  would  be  open 
to  the  4ViticlBm  made  in  Cheneiy  v.  Railroad 


Co.,  160  Alass.  211,  212,  35  N.  E.  554.  See, 
also,  Wright  v.  Railroad  Co.,  142  Mass.  296, 
7  N.  E.  866.  But  the  question  is  with  re- 
gard to  the  rights  of  a  passenger  to  get  off  the 
location  of  the  railroad  within  which  he  finds 
himself  by  right  With  regard  to  that  it  al- 
ready has  been  decided  to  be  a  question  for 
the  Jury.  It  is  not  necessary  to  consider 
whether  the  mode  of  statement  wbich  was 
adopted  was  right  in  its  way  of  reaching  the 
result  The  result  was  right  as  applied  to 
this  case.  See,  also,  Wheelock  v.  Railroad 
Co.,  106  Mass.  203,  208. 

The  instructions  as  to  what  constituted  vol- 
untary exposure  to  unnecessary  danger  fol- 
lowed the  former  decision.  Cases  as  to  what 
would  be  negligence  as  between  the  deceased 
and  the  railroad  are  not  in  point 

The  only  question  left  open  by  the  former 
decision  is  whether  Keene  was  "walking  or 
bemg  on  the  roadbed"  of  a  railway,  within 
the  meaning  of  the  policy.  If  he  had  been 
walking  along  the  track  longitudinally,  he 
clearly  would  have  been  within  the  clause. 
Piper  V.  Association,  161  Mass.  689,  87  N.  E. 
759.  Perhaps,  If  be  had  been  crossing  where 
there  was  a  public  way,  he  would  not  have 
been  within  it  This  case  is  near»  to  the 
line.  The  words  of  the  policy  contain  no  ex- 
ception, and  in  view  of  the  plain  purpose  of 
the  provision,  which  Is  to  exclude  liability 
for  a  well-known  danger,  we  are  of  (pinion 
that  the  implied  exception.  If  any,  does  not 
extend  to  this  case.  On  this  point  the  ex- 
ceptions must  be  sustained,  unless  the  plain- 
tiff consents  to  a  reduction  of  the  Judgment 
to  f  1,500. 

BxccptioDa  sustained. 


(IM  Haaa.  1»^) 
WHIPPLE  V.  BOND. 

(Sapreme  Judicial  Court  of  Massadiusetta. 
Suffolk.     Jane  28,  1895.) 

FRCrSBINCES  BT  IKSOLTEHT— VALIDITY. 

1.  Under  Pub.  St  c.  167,  i  06,  proTldine  that 
preferences  given  a  creditor  by  a  debtm-,  '^ing 
insolvent  or  in  contemplation  of  Insolvency," 
within  six  months  before  the  filing  of  a  peti- 
tion in  insolvency,  shall  be  void  when  the  credit- 
or has. a  reasonable  canse  to  believe  that  the 
debtor  is  "insolvent  or  in  contemplation  of  in- 
solvency," and  that  the  preference  is  in  frand  of 
the  insolvency  laws,  if  the  jury  find  that  the 
debtor  was  insolvent  at  the  time  the  preference 
was  given,  and  that  the  person  to  whom  the 
preference  was  given  had  reasonable  cause  to  be- 
lieve that  the  debtoi  was  insolvent  they  will 
generally  be  authorized  in  finding  that  the  pref- 
erence was  in  fraud  of  the  insolvent  law. 

2.  Under  Pub.  St  c.  167,  f  96,  the  fact 
that  the  person  to  whom  a  preferential  mort- 
gage was  given  assumed  a  new  liability  by  tak- 
ing the  mortgage  is  immaterial,  if  the  mortgage 
was  also  given  as  security  for  a  pre-existing  lia- 
bility. 

ExceptionB  from  superior  court,  Suffolk 
county;  Ellsha  B.  Maynard,  Judge. 

Action  of  tort  Xry  Sherman  L.  Whipple,  as- 
signee of  John  B.  McDougall,  against  Joseph 
T.  Bond.    There  was  a  verdict  for  plaintiff, 
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and    defendant    excepts.    Exceptions    over- 
ruled. 

There  was  evidence  tending  to  sho-w  that  a 
mortgage  was  given  by  plaintiff's  Insolvent 
assignor  to  defendant  to  secure  him  for  a 
payment  made  to  a  firm  to  which  the  Insol- 
vent  was  Indebted  to  the  amount  of  $500,  and 
that  defendant  agreed  to  take  up  a  $200  note 
of  the  mortgagoT  upon  which  defendant  was 
indorser.  Regarding  the  balance  of  $890 
named  in  the  mortgage,  defendant  contended 
that  it  was  paid  by  check  or  In  cash  by  him 
to  the  Insolvent  after  the  date  of  the  mort- 
gaga 

S.  L.  Whipple  and  W.  R.  Sears,  for  plaintiff. 
W.  nowland  and  O.  H.  Innes,  for  defendant. 

LATHROP,  J.  The  first,  second,  and 
fourth  requests  for  Instructions  were  proper- 
ly refused.  The  plaintiff  relies  upon  the  case 
of  Gorham  v.  Steams,  1  Mete  (Mass.)  36a 
That  case  was  decided  under  St  1838,  c. 
163,  {  10,  where  these  words  occur:  "In  con- 
templation of  his  becoming  Insolvent,  and  of 
obtaining  a  discharge  under  the  provisions  of 
this  act"  It  was  held  that  It  must  be  shown 
that  the  debt(»'  contemplated  going  into  in- 
solvency and  obtaining  a  discharge.  This  was 
changed  by  St.  1S41,  c.  124,  f  3,  so  as  to  read: 
"Being  Inscdvent  or  In  contemplation  of  in- 
solvency." See  In  re  Jordan,  9  Mete.  (Mass.) 
292.  As  the  law  stands  to-day  (Pub.  St  C. 
157,  %  96),  it  is  enough  to  show  that  the  debt- 
or was  Insolvent;  that  the  conveyance  was 
made  within  six  months  before  the  filing  of 
the  petition,  and  was  with  a  view  to  give  a 
preference;  that  the  person  to  whom  the  con- 
veyance was  made  had  reasonable  cause  to 
believe  the  person  making  the  conveyance  to 
be  insolvent;  and  that  it  was  made  in  fraud 
of  the  laws  relating  to  insolvency.  As  is 
said  by  Chief  Justice  Shaw,  in  Denny  v.  Dana, 
2  Cush.  160, 171:  "Ckmtemplatlon  of  Insolven- 
cy is  one  of  the  cases  In  which  a  preference 
shall  be  avoided,  but  it  is  not  the  only  one. 
The  other  is  the  being  in  fact  Insolvent,  un- 
der the  circumstances  and  with  the  incidents 
mentioned.  Actual  insolvency  of  the  debtor. 
and  reasonable  belief  on  the  part  of  the  cred- 
itor that  he  is  so,  without  contemplation  of 
insolvency,  constitute  a  fraudulent  prefer^ 
ence."  And  It  Is  generally  the  rule  that  if 
the  jury  find  that  the  person  maldng  the  con- 
veyance was  Insolvent  at  the  time  that  it 
was  made  with  a  view  to  give  a  preference 
over  other  credlt(»:8>  and  that  the  person  to 
whom  the  conveyance  is  made  had  reasona- 
ble cause  to  believe  that  his  grantor  was  then 
insolvent,  they  will  be  authorized  in  finding 
that  the  cooveyaace  was  in  fraud  of  the  in- 
solvent law.  Abbott  V.  Shepard,  142  Mass. 
17,  6  N.  E.  826.  The  third  and  sixth  requests 
were  properly  refused.  The  fact  that  the  de- 
fendant assumed  a  new  liability  by  taking 
the  mortgage  cannot  avail  him.  If  the  mort- 
gage was  also  given  as  security  tar  a  pre- 
existing liability.    Denny  v.  Dana,  2  Oush. 


160,  172;  Forbes  v.  Howe,  102  Ma^.  427, 
436;  Peabody  v.  Knapp,  163  Mass.  242,  26 
N.  E.  696.  The  fifth  request  for  Instructions 
was  properly  refused.  It  is  taken  from  Smith 
V.  Merrill,  9  Gray,  144,  though  it  omits  all 
reference  to  the  question  whether  the  con- 
veyance was  made  with  a  view  to  a  prefer- 
ence w  not  which  appears  in  the  instruction 
in  Smith  V.  Merrill.  In  view  of  the  evidence, 
we  are  of  opinion  that  the  Judge  gave  all  the 
Instructions  necessary  upon  this  point  Elx- 
ceptlons  overruled. 


CRANDBLL  v.  WHITE  et  aL 


H) 


(Supreme  Judicial  Covrt  of  Massachusetts. 

Suffolk.    June  21,  1895.) 

PcBCBAgs    ov   Stocks   on    Miroins  —  Suit  to 

HkCOVBB     FaTHSKTS  —  BVIDESCS     Ad»issiblb 

AQUNBT  Oni  Defendant  Onlt — Limitation  bt 
RsquBST. 

1.  An  action  for  money  had  and  received  is 
an  action  of  contract  within  St  1890,  c  437, 
allowing  one  who  has  lost  money  in  dealing  in 
margins  to  recover  the  same  "in  an  action  of 
contract" 

2.  St  1890,  c.  437,  allowing  one  who  buys  or 
sells  on  credit  or  maiKin  securities  or  commodi- 
ties, without  intending  to  receive  or  deliver  the 
same  or  pay  the  price,  or  one  who  employs  an- 
other so  to  buy  or  sell  for  him,  to  recover  in  an 
action  of  contract  the  money  so  paid  out,  is  not 
unconstitutional,  as  giving  principals  a  remedy 
against  their  agents,  or  as  making  certain  con- 
duct prima  fade  evidence  of  the  existence  of  a 
certain  fact 

3.  Where  testimony  is  properly  admissible 
against  one  only  of  the  defendants,  the  other 
defendant  should  request  the  court  to  so  restrict 
its  effect 

4.  In  an  action  to  recover  money  lost  in 
dealing  in  margins,  as  authorized  by  St  1890, 
c  437,  it  appeared  that  the  money  was  lost  in 
several  transactions  within  a  short  period  of 
tima  Hdd,  that  evidence  of  similar  transactions 
between  the  same  parties  during  the  five  days 
preceding  this  period  is  admissible  to  show  that 
the  defendant  nad  reasonable  cause  to  b^eve 
that  no  intention  existed  to  actually  perform  the 
contracts. 

Exceptions  from  supreme  judicial  court, 
Suffolk  county. 

Action  by  Edwin  H.  CrandeU  against  Fred 
M.  Wlilte  and  others.  From  a  verdict 
against  him  alone,  defendant  White  brings 
exceptions.    Exceptions  overruled. 

The  suit  was  against  White  and  Tibbetts  as 
copartners  undw  the  name  of  F.  M.  White  & 
Co.,  and  also  against  Wonson.  In  the  supe- 
rior court  before  Bond,  J.,  the  court  ruled 
that  there  was  nothing  to  show  that  Tibbetts 
was  a  partner  with  White,  and  permitted  the 
case  to  go  to  the  Jury  on  the  fourth  count 
only,  as  agahist  White  and  Wonson.  The 
fourth  coimt  was  to  recover  $11,800,  money 
had  and  received  to  the  plahitiffs  use.  The 
money  which  plaintiff  sought  to  recover  was 
paid  out  as  "margins"  to  defendants  in  stock 
transactions.  It  appeared  that  the  contro- 
versy arose  oat  of  seven  separate  transactions 
for  shares  in  different  railroad  companies. 
The  court  admitted,  under  objection  by  de- 
fendant evidence  of  Wonson,  who  was  de- 
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fendant's  clerk,  to  the  effect  that,  when  plain- 
tiff gave  orders  to  witness,  the  latter  had  no 
Intention  of  actually  buying  the  stocks.  The 
Terdlct  was  against  the  defendant  White 
alone  in  the  sum  of  $12,858.04,  and  defendant 
excepted. 

6.  A.  O.  Ernst,  for  plaintiff.    J.  E.  Hanly 
and  J.  F.  Llbby,  for  defendant 

MORTON,  J.  (after  stating  the  facts).  The 
plaintiff  was  allowed  to  go  to  the  Jury  only 
upon  the  fourth  count,  which  was  for  money 
had  and  recelyed;  and  the  first  question  is 
one  of  pleading.  At  the  conclusion  of  the 
evidence,  the  defendant  White  asked  the 
court  to  rule  that  the  count  did  not  come 
within  St  1890,  c.  437,  and  that  the  plaintiff 
could  not  recover.  The  court  refused  the  rul- 
ing, and  the  defendant  duly  excepted.  The 
statute  on  which  this  action  is  based  provides 
that  "whoever  contracts  to  buy  or  sell  upon 
credit  or  upon  margin  any  securities  or  com- 
modities having  at  the  time  of  contract  no  in- 
tention to  perform  the  same  by  the  actual 
receipt  or  delivery  of  the  securities  or  com- 
modities, and  the  payment  of  the  price,  or 
whoever  employs  another  so  to  buy  or  sell  on 
his  behalf,  may  sue  for  and  recover  in  an  ac- 
tion of  contract,"  etc.  An  action  for  money 
had  and  received  is  an  action  of  contract  and 
-comes  literally  within  the  terms  of  the  stat- 
ute. There  was  no  bill  of  particulars  an- 
nexed to  the  count,  and  no  advantage  was 
taken  of  that  fact  by  the  defendant  either  by 
way  of  demurrer  o;  by  objection  that  the  evi- 
dence by  which  it  was  sought  to  sustain  the 
:actlon  was  not  admissible  under  the  count  as 
it  stood,  as  was  the  case  in  Rogers  v.  Inhab- 
itants of  Newbury,  106  Mass.  63a  If  a  biU 
of  particulars  had  been  called  for,  very  likely 
the  respects  in  which  the  various  transactions 
wei«  illegal  would  have  appeared  ttom  it  If 
not  the  objection  could  have  been  met  by  a 
naotlon  for  additional  specifications.  The  de- 
fendant's request  was  in  effect  for  a  ruling 
that  an  action  for  money  liad  and  received 
could  not  be  maintained  under  the  statute. 
A  majority  of  the  court  think  that  it  was 
rightly  refused,  and  that  it  came  too  late, 
and  that  the  objection  should  have  been  taken 
by  way  of  demurrer. 

2.  The  defendant  asked  the  court  to  rule 
that  the  statute  was  unconstitutional,  and 
duly  excepted  to  its  refusal  to  do  so.  We 
discover  no  ground  on  which  the  statute  can 
l>e  held  to  be  unconstitutional  The  legisla- 
ture may  well  have  deemed  the  transactions 
xef erred  to  in  it  a  species  of  gambling;  and  it 
Is  too  well  settled  that  laws  aimed  at  the  sup- 
pression of  gambling  are  constitutional  to  re- 
quire discussion.  The  fact  that  the  statute 
gives  parties  a  remedy  against  agents  whom 
they  may  employ  does  not  render  it  unconsti- 
tutional. A  roinedy  is  given  against  them 
only  so  far  as  they  are  participants  in  trans- 
actions coming  within  the  condemnation  of 
the  statute     Neither  is  the  objection  valid, 


which  there  is  nothing  in  the  exceptions  to 
show  arose  in  regard  to  any  evidence  that 
was  offered,  that  the  statute  is  unconstitution- 
al because  it  makes  certain  conduct  prima 
facie  evidence  of  the  existence  of  a  certain 
fact  tenable.     Holmes  v.  Hunt  122  Mass.  505. 

3.  The  objection  to  Wonson's  testimony  was 
a  general  one.  If  it  was  admissible,  there- 
fore, in  any  aspect  of  the  case,  the  objection 
was  rightly  overruled.  He  was  employed 
by  the  plaintiff  to  buy  and  sell  on  his  behalf, 
and  was  therefore  properly  made  a  party  de- 
fendant, under  the  express  terms  of  the  stat- 
ute. As  a  person  employed  by  the  plaintiff 
tp  buy  and  sell,  it  was  competent  for  the 
plaintiff  to  show  that  he  liad  no  intention  to 
perform  the  purchase  by  the  actual  receipt  of 
the  securities  and  payment  of  the  price,  and 
his  own  testimony  to  that  was,  from  the  na- 
ture of  the  case,  the  best  attainable.  If  the 
defendant  White  wished  the  testimony  to  be 
limited  to  its  effect  as  against  Wonson  him- 
self (asstuning  that  it  should  have  been  so 
restricted),  he  should  have  requested  the  court 
to  so  limit  it 

4.  The  defendant  White  also  objected  to  the 
introduction  of  evidence  relating  to  the  trans- 
actions during  the  five  days  next  preceding 
that  on  which  those  in  suit  began.  It  is  a 
general  rnle  that  separate  and  distinct  acts, 
unconnected  with  those  in  suit,  are  not  admis- 
sible for  the  purpose  of  raising  an  Inference 
that  a  party  did  the  particular  things  which 
he  is  charged  with  doing.  But  we  think  in 
this  case  that  those  objected  to  were  so  near 
in  time  to  those  in  stilt  snd  so  connected  wltli 
them,  that  they  might  fairly  be  regarded  as 
haying  some  tendency  to  show  that  the  de- 
fendant White  had  reasonable  cause  to  believe 
that  no  intention  existed  to  actually  perform 
the  contracts.  Under  the  carefully  guarded 
instructions  of  the  presiding  Justice,  we  do 
not  see  how  the  Jury  could  have  given  them 
any  other  effect  than  that  to  which  they  were 
properly  entitled.    Exceptions  oTermled. 


(63  Ohio  St  189) 
STATE  ex  rel.  RICHARDS,  Attorney  Genentl, 
V.  PITTSBURGH,  C,  0.  &  ST.  h.  RY.  00. 

(Supreme  Court  of  Ohio.     June  25,  18%.) 

Quo    WARKiiNTO  —  UlGBT     OF     CORPORATION     TO 

Statu  Canal  Lands— Limitations— Orant  to 
CiTT — RianT  OF  Alienation — Abandonment — 

FOBFEITUBB. 

1.  An  action  in  quo  warranto  will  lie  against 
a  railroad  corporation  to  contest  its  daim  to 
exercise  a  right  or  privilege  to  or  in  the  canal 
lands  of  the  state. 

2.  Neither  the  5-years  nor  the  20-years  lim- 
itation prG8cril>ed  in  section  6789,  Rev.  St.,  bars 
an  action  in  quo  warranto,  where  its  object  is 
to  oust  a  corporation  from  an  unwarranted  claim 
to  a  right  or  privilege  in  lands  belonging  to  the 
state. 

3.  By  force  of  the  proviaon  of  section  8  of 
the  act  to  provide  for  "the  internal  improve- 
ment of  the  state  of  Ohio  by  navigable  canals" 
(23  Laws,  p.  57),  whenever  the  state  actually 
occupied  a  parcel  of  land  for  oaoal  purposes,  a 
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fee-aimple  title  thereto  at  once,  and  by  virtne 
alone  or  such  occupancy,  vested  in  the  state. 

4.  By  the  act  of  March  24,  1863  (60  Laws, 
p.  44),  and  the  conveyance  afterwards  ex- 
ecuted by  the  governor  pursuant  thereto,  the 
only  right  granted  to  the  city  of  Cincinnati  was 
to  enter  upon,  improve,  and  occupy  the  land  de- 
scribed therein,  forever,  as  a  public  highway 
and  for  sewerage  purposes,  the  title  to  the  lands 
remaining  in  the  state  subjected  only  to  such  nse. 
The  city  acquired  no  right  or  interest  that  it 
could  transfer  to  another;  and  if  the  city,  after 
entering  upon  the  occupancy  of  such  lands  nn- 
der  the  deed,  abandoned  them  in  respect  to  ei- 
ther of  the  uses  specified,  the  right  of  the  dty  to 
that  extent  became  forfeited. 
(Syllabus  by  the  Court) 

Quo  vananto  on  the  relation  of  the  attor- 
ney general  to  otiBt  the  Fittsbnrgb,  Cincin- 
nati, Chicago  &  St  Louis  Railway  Company 
from  the  possession  of  state  canal  lands. 
Judgment  of  onster. 

The  attorney  general,  for  the  purpose  of 
testing  the  right  of  the  defendant  to  occupy 
that  part  of  the  Miami  &,  Erie  Canal  which 
lies  between  Broadway  street.  In  the  city  of 
Cincinnati,  and  the  Ohio  river,  filed  In  the 
court  the  following  petition: 

"Petition  in  Quo  Warranto:  Now  comes 
John  K.  Richards,  attorney  general  of  the 
state  of  Ohio,  by  direction  of  the  general  as- 
sembly of  the  state  of  Ohio,  and  gives  the 
court  to  understand  and  be  informed: 

"(1)  That  the  defendant,  the  Pittsburgh, 
Cincinnati,  Chicago  &,  St.  Louis  Railway 
Company,  Is  a  consolidated  railroad  company, 
being  a  corporation  engaged  In  operating  a 
railroad  in  the  state  of  Ohio  and  in  other 
states,  formed  on  the  28th  day  of  August, 
1800,  by  the  consolidation,  under  and  In  ac- 
cordance with  the  laws  of  Ohio,  of  the  Pitts- 
burgh, Cincinnati  &  St  Louis  Railway  Com- 
pany, hereinafter  referred  to,  a  railroad  cor- 
poration then  and  prior  thereto  owning  and 
operating  a  railroad  within  the  state  of  Ohio 
and  other  states,  and  the  Chicago,  St.  Louis 
&  Pittsburgh  Railroad  Company,  and  the 
Cincinnati  &  Richmond  Railroad  Company, 
and  the  Jetrersonvllle,  Madison  &  Indian- 
apolis Railroad  Company. 

"(2)  That,  In  the  year  1889,  the  said  Pitts- 
burgh, Cincinnati  &  St  Louis  Railway  Ccnn- 
pany,  one  of  the  constituent  companies  of  the 
defendant  corporation,  leased  perpetually  the 
line  of  railroad  of  the  Little  Miami  Railroad 
'£!ompany,  a  corporation  formed  under  thb 
<aws  of  Ohio,  and  then  owning  and  operating 
a  line  of  railroad  from  Cincinnati,  Ohio,  to 
Columbus,  Ohio,  together  with  all  the  rights, 
privileges,  and  contracts  belonging  to  said 
Little  Miami  Railroad  Company,  and  at  that 
time  entered  into  the  enjoyment  thereof  un- 
der said  lease,  and  so  continued  up  to  the 
time  of  its  merger  by  consolidation  into  the 
defendant  corporation,  when  the  defendant 
entered  upon  the  enjoyment  thereof,  and  still 
continues  so  to  enjoy  the  same. 

"(3)  That,  on  and  prior  to  the  24th  day  of 
March,  1863,  the  state  of  Ohio  was  the  owner 
in  fee  and  in  full  use  and  possession  of  that 
part  of  the  Miami  &  Erie  Canal  extending 


from  the  east  side  of  Broadway  street,  in 
the  city  of  Cincinnati,  to  the  Ohio  river,  in- 
cluding the  width  thereof,  as  then  owned  and 
held  by  the  state,  the  same  being  a  part  of 
the  canal  system  and  public  works  of  the 
state  of  Ohio. 

"(4)  That  on  said  24th  day  of  March,  1863, 
the  g^teral  assembly  of  the  state  of  Ohio 
passed  the  following  act  (00  Ohio  Iaws,  p. 
44): 

"  'An  act— To  authorize  the  city  of  Cincinnati 
to  enter  upon  and  occupy  a  part  of  the 
Miami  and  Erie  canal  as  a  pnbuc  high- 
way and  for  sewerage  purposes. 

"  'Section  1.  Be  it  enacted  by  the  general 
assembly  of  the  state  of  Ohio,  that  authority 
and  permission  shall  be  granted,  In  the  man- 
ner hereinafter  pointed  out,  to  tlie  city  of  Cin- 
cinnati, to  enter  upon,  improve,  and  occupy 
forever,  as  a  public  highway  and  for  sewer- 
age purposes,  all  or  any  of  that  part  of  the 
Miami  and  Erie  C!anal  which  extends  from 
the  east  side  of  Broadway,  in  said  city,  to  the 
Ohio  river,  including  the  width  thereof,  as 
owned  or  held  by  the  state;  but  the  said 
grant  shall  be  made  subject  to  all  outstand- 
ing rights  or  claims,  if  any,  with  which  It 
may  conflict:  provided,  that  no  woric  shall 
be  d<xie  by  said  city  authorities  on  the  prem- 
ises hereby  granted  until  the  plan  of  improve- 
ment shall  be  approved  of  by  the  board  of 
public  works. 

"  'Sec  2.  The  said  grant  shall  not  extend 
to  the  revenues  derived  from  the  water  privi- 
leges In  said  canal,  which  are  hereby  ex- 
pressly reserved;  and  the  said  grant  shall  l>e 
made  upon  the  further  condition  that  the 
said  city,  in  the  use  as  aforesaid  of  all  m' 
any  of  said  portion  of  said  canal,  shall  not 
obstruct  the  flow  of  water  through  said  ca- 
nal, nor  destroy  nor  Injure  the  present  sup- 
ply of  said  water  for  milling  purposes,  and 
that  said  city  shall  be  liable  for  all  damages 
that  may  accrue  from  such  obstruction  or  in- 
Jury;  but  it  is  not  intended  hereby  to  r^eve 
the  lessees  of  said  canal,  or  their  assignees, 
from  any  responsibilities  imposed  upon  them 
by  "an  act  to  provide  for  leasing  the  public 
works  of  the  state,"  passed  May  8,  1861,  or 
by  the  instrument  of  lease  executed  in  pur- 
suance of  said  act,  except  as  and  to  the  ex- 
tent that  they  may  be  Interfered  with  as  said 
city  may,  from  time  to  time,  enter  upon,  im- 
prove, and  occupy  any  part  of  said  grant 

"'Sec.  8.  Whenever  the  council  of  said 
dty,  by  a  vote  of  not  less  than  two-thirds 
of  the  whole  number  of  members  thereof, 
shall  decide  to  use  said  canal  as  herein  au- 
thorized, the  said  council  shall  make  known 
Its  decision  to  the  governor,  and  thereupon 
the  governor,  in  behalf  of  the  state,  shall  exe- 
cute and  deliver  to  the  city  of  Cincinnati  a 
grant  of  the  part  of  said  canal  herein  de- 
scribed for  the  uses  and  purxmses  before  men- 
tioned, and  upon  the  terms  and  conditions 
specified  In  this  act  The  attcnrney  general 
shall  preitare  the  form  of  said  grant 

"  'Sec.  -1  This  act  shall  not  be  construe<I  tt 
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confer  npon  said  city  any  new  power  of  tax- 
ation, or  to  borrow  money,  or  to  contract 
(lejbts  in  the  use  as  aforeeaid  of  said  canal. 

"  'Sec.  5.  This  act  eball  take  effect  from 
and  after  its  passage. 

"  'Passed  March  24. 18C3.' 

"(5)  That,  in  accordance  with  the  provi- 
sions of  section  three  of  the  act  last  mention- 
ed, the  council  of  the  city  of  Cincinnati,  by  a 
vote  of  not  less  than  two-thjrds  of  the  whole 
number  of  members  thereof,  decided  to  use 
said  part  of  said  canal  as  authorized  In  the 
act,  and  made  linown  its  decision  to  the  gov- 
ernor of  the  state,  and  thereupon,  on  the  28tb 
day  of  April,  1863,  David  Tod,  then  governor 
of  Ohio,  on  behalf  of  the  state,  executed  and 
delivered  to  the  city  of  Cincinnati  the  fol- 
lowing grant  of  the  part  of  the  canal  describ- 
ed in  the  act,  for  the  uses  and  purposes,  and 
upon  the  tensM  and  conditions,  specified  in 
said  act: 

"  'Deed— From  the  state  of  Ohio  to  the  City 
of  Cincinnati  to  part  of  the  Miami  &  Erie 
Canal. 

"  'Know  all  men  by  these  presents,  that 
whereas,  by  an  act  of  tl^  general  assembly 
of  the  state  of  Ohio,  passed  on  the  twenty- 
fourth  day  of  March,  In  the  year  of  our  Lord 
one  thousand  dght  hundred  and  sixty-three, 
authority  and  permission  was  granted  to  the 
city  of  Cincinnati  to  enter  upon,  improve,  and 
occupy  forever,  as  a  public  highway,  and  for 
sewerage  purposes,  all  or  any  of  that  i>art  of 
the  Miami  &  Erie  Canal  which  extends  from 
the  east  side  of  Broadway  in  the  said  city,  to 
the  Ohio  river,  including  the  width  thereof, 
as  owned  «r  held  by  the  state,  and  the  said 
grant  made  subject  to  all  outstanding  rights 
or  claims,  if  any,  with  whidi  it  might  con- 
flict; and  the  revenues  derived  from  the  wa- 
ter privileges  in  said  canals,  thereby  express- 
ly reserved;  and  that  the  said  city  in  the  use 
of  said  canal  or  any  portion  thereof  should 
not  obstruct  the  flow  of  water  through  the 
same,  nor  destroy  nw  injure  the  present  sup- 
ply of  said  water  for  milling  purposes;  and 
that  the  said  city  should  be  liable  for  all  dam- 
ages that  might  accrue  from  such  obstruction 
or  Injury;  and  that  whenever  the  council,  by 
a  vote  of  not  less  than  two-thirds  of  the 
whole  number  of  members  thereof,  should  de- 
cide to  use  said  canal  as  in  said  act  author- 
ized, should  make  known  its  decision  to  the 
governor;  and  that  thereupon  the  governor, 
In  behalf  of  the  state,  should  execute  and  de- 
liver to  the  city  of  Cincinnati  a  grant  of  the 
part  of  said  canal  In  said  act  described,  for 
the  uses  and  purposes  before  mentioned,  and 
upon  the  terms  and  conditions  «q;>eclfled  in 
the  said  act 

"  'And  whereas  the  said  council  of  the  city 
of  Cincinnati,  on  the  twenty-fourth  day  of 
March,  In  the  year  of  our  Lord  one  thousand 
eight  hundred  and  sixty-three,  decided  to  use 
Raid  canal  as  in  said  act  authorized,  accord- 
ing to  the  conditions  thereof,  and  has  made 
known  its  decision  to  me  as  required  by  said 
act. 


'"I,  David  Tod,  governor  of  the  state  of- 
Ohio,  in  behalf  of  said  state,  by  virtue  of  the 
authority  conferred  upon  m<  In  the  premises, 
do  hereby  grant  unto  the  said  city  of  Cincin- 
nati, all  or  any  part  of  tbiat  part  of  the  Miami 
&  Brie  Canal  extending  from  the  east  side  of 
Broadway  in  said  city  to  the  Ohio  river.  In- 
cluding the  vridth  thereof  as  owned  or  hdd 
by  the  state,  to  enter  upon,  improve,  and  oc- 
cupy the  same  forever,  as  a  public  highway 
and  for  sewerage  purposes,  upon  the  condi- 
tions, and  subject  to  all  the  rights,  claims, 
reservations,  and  restrictions,  mentioned  In 
said  ad 

"  'In  testimony  whereof  I  have  hereunto 
set  my  band  officially,  and  affixed  the  great 
sea^  of  said  state  of  Ohio,  at  Columbus,  this 
28th  day  of  April,  A  D.  1863. 

"'By  the  Governor:  David  Tod. 

"  'W.  W.  Armstrong,  Secretary  of  State." 

"(6)  That  the  dty  of  Gincinnati  duly  ac- 
cepted said  grant,  and  on  the  19th  day  of 
February,  1864,  for  the  purpose  of  entering 
upon,  improving,  and  occupying  the  part  of 
the  canal  described  in  said  act,  as  a  public 
highway  and  for  sewerage  purposes,  passed 
the  following  ordinance: 
"  'Ordinance  No.  321— To  open,  widen  and  es- 
tablish Eggleston  avoiue  the  full  width 
of  ninety  (90)  feet  from  the  Ohio  river  to 
Broadway. 

"  'Be  it  ordained  by  the  city  council  of  the 
city  of  Cincinnati,  that  Eggleston  avenue  be 
opened,  widened  and  established  the  full 
width  of  ninety  (90)  feet  from  the  Ohio  river 
to  the  east  line  of  Broadway. 

"  'Sec.  2.  That,  for  the  purposes  aforesaid 
there  be,  and  is  hereby  condemned  to  such 
public  use  all  the  real  estate  lying  along  and 
In  the  line  of  the  Miami  &  Erie  Canal  from 
the  Ohio  river  to  the  easterly  side  of  Broad- 
way as  It  Is  Included  between  two  lines  paral- 
lel to  a  line  drawn  through  the  center  of  the 
canal  locks  as  now  located,  the  one  being  dis- 
tant thirty-nine  (39)  feet  to  the  northeast  of 
said  lock  line,  and  the  other  distant  fifty-one 
(51)  feet  to  the  southwestward  of  said  lock 
line,  as  marked  and  designated  upon  a  plat  on 
file  In  the  office  of  the  dtydvil  engineer,  mak- 
ing a  strip  of  ground  ninety  (90)  feet  in  width 
between  the  said  termini  to  be  appropriated 
for  tbe  use  and  purxKises  of  a  public  street. 

"  The  city  solicitor  is  hereby  instructed  to 
Institute  the  necessary  legal  proceedings  to 
obtain  full  possession  of  said  premises  with 
the  assessment  of  the  damages  to  be  paid 
therefor,  and  the  damages  and  cost  as  found 
shall  be  assessed  upon  the  lands  bounding 
and  abutting  said  street  in  proportion  to  the 
value  of  the  said  sev^al  lots  as  assessed  for 
taxation  upon  the  general  tax  duplicate  of 
the  county. 

"  'Done  at  the  coundl  chamber  In  the  city 
of  Cincinnati,  this  19tb  day  of  February,  A 
D.  1834.' 

"(7)  That  the  city  of  Cincinnati,  having, 
in  accordance  with  the  act  of  March  24,  1863, 
submitted  to  the  board  of  public  works  of 
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the  state  of  Ohio  Its  plan  for  the  improve- 
ment of  the  part  of  the  canal  described  in 
said  act,  and  the  same  having  been  duly  ap- 
proved by  said  board,  proceeded  to  and  did 
enter  npon  that  part  of  the  Miami  &  Erie 
Canal  extending  from  the  east  side  of  Broad- 
way to  the  Ohio  river,  under  the  said  grant 
from  the  state,  and  proceeded  to  and  did 
improve  and  occupy  the  same.  In  pursuance 
of  the  ordinance  quoted,  as  a  public  highway 
and  for  sewerage  purposes,  in  the  manner 
and  to  the  extent  hereinafter  described,  and 
not  otherwise.  Land  lying  along  and  adja- 
cent to  the  canal  was  condemned  by  the  city 
of  Cincinnati  sufficient  to  open  Egglestou 
avenue  the  full  width  of  90  feet  from  the 
Ohio  River  to  Broadway.  Along  Eggleston 
avenue  and  within  the  limits  of  the  canal, 
the  city,  between  the  years  1869  and  1873 
or  1874,  constructed  a  large  sewer  from  Broad- 
way to  the  Ohio  river,  and  over  this  sewer 
a  covered  raceway  to  conduct  the  water 
leased  by  the  state  for  power  purposes  prior 
to  the  grant  aforesaid.  About  this  time  the 
city  filled  the  gullies  and  ditches  of  the  canal 
and  partially  graded  Eggleston  avenue  from 
Fifth  street  to  Broadway. 

"For  the  improvement  of  Eggleston  avenue, 
the  dty  expended  In  all  the  following  sums: 

For  the  construction  of  Eggleston  av- 
enue sewer  and  raceway  between 
1869  and  1873  or  1874 $728,494 

For  grading  from  Fifth  street  to 
Broadway  in  1872  or  1873,  about..         9,115 

For  inspection  and  incidentals,  approx- 
imately           5.000 

For  condemnation 13.000 

Total  ?753,609 

"The  dty  has  never  permanently  graded 
and  paved  sold  street  for  use  as  a  public 
highway,  as  are  other  improved  streets  of  the 
city.  Excepting  the  construction  of  the  sew- 
er and  raceway  aforesaid,  no  work  whatever 
In  the  way  of  improving  Eggleston  avenue, 
between  Pearl  street  and  the  Ohio  river,  has 
ever  been  done  by  the  city. 

"(8)  That,  on  November  15,  1867,  the  city  of 
Cincinnati,  by  resolution  of  its  common  coun- 
cil, granted  to  the  said  Ldttle  Miami  Raihx>ad 
Company,  a  corporation  under  the  laws  of 
Ohio,  then  owning  and  operating  a  line  of 
railroad  from  Cincinnati,  Ohio,  to  Columbiis, 
Ohio,  the  right  to  lay  down  and  use  a  rail- 
road tracls  on  Eggleston  avenue,  extending 
from  Pearl  street  north  to  Broadway,  the 
said  Little  Miami  Railroad  Company  being 
the  lessor  of  the  Pittsburgh,  Cincinnati  &  St. 
Louis  Railway  Company,  one  of  the  con- 
stituent companies  of  the  defendant  consoli- 
dated corporation.  In  the  year  1876  the  said 
Pittsburgh,  Cincinnati  &  St  Louis  Railway 
Company,  then  the  lessee  of  the  Little  Miami 
Railroad  Company,  built  said  railroad  track 
along  the  said  portion  of  Eggleston  avenue, 
and  it  and  the  defendant  company  have  ever 
since  continued  to  use  the  same  for  railroad 
purposes,  and  tiave  constructed  for  many  prop- 
erty owners  on  and  near  Eggleston  avenue 


connecting  tracks  leading  from  said  line  on 
Eggleston  avenue  into  the  private  propo^y 
of  said  persons,  for  use  in  the  conduct  of  their 
business,  and  large  outlays  have  been  made, 
both  by  said  railroad  companies  and  by  said 
persons,  upon  the  faith  of  said  grant  by  said 
city.  Since  the  construction  and  use  of  said 
railroad  track  along  Eggleston  avenue  a  num- 
ber of  factories  and  warehouses  have  been 
located  and  built  on  and  near  the  avenue, 
because  of  the  existence  of  the  track  and  the 
railroad  facilities  thereby  afforded. 

"(9)  That,  prior  to  the  building  of  the  tracks 
mentioned  In  the  last  paragraph,  namely,  on 
the  1st  day  of  December,  1871,  the  dty  of 
Cincinnati  passed  the  fbUowlng  ordinance, 
vacating  Eggleston  avenue  and  Kllgour  street 
between  Front  and  Pearl  streets  (said  Kllgour 
street  not  being  Involved  In  this  controversy), 
and  granting  the  same  to  the  Newport  &  Cin- 
cinnati Bridge  Company  and  the  Little  Miami 
Railroad  Company  and  its  lessees,  for  rail- 
road, bridge,  and  depot  purposes,  subject, 
however,  to  the  rights  of  the  state  of  Ohio, 
and  upon  certain  conditions  and  under  cer- 
tain restrictions  which  are  set  out  In  the  or- 
dinance: 
"  'Ordinance  No.  62&— To  vacate  Egglestoik 

avenue  and  Kllgour  street  between  Front 

and  Pearl  streets. 

"  'Whereas,  on  the  22nd  day  of  September, 
A.  T>.  1871,  the  Newport  &  CincinnaU  Bridge 
Company  filed  its  petition  with  the  common 
council  of  the  city  of  Cincinnati,  praying  for 
the  vacation  of  Eggleston  avenue  between 
Front  and  Pearl  streets,  and  of  Kllgour  street 
between  Front  and  Pearl  streets;  and 

**  'Whereas,  notice  of  the  pending  and  prayer 
of  said  petition  has  been  given  by  publishing 
the  same  In  the  Cincinnati  Daily  Times  and 
Chronicle,  a  paper  published  in  said  city,  Ibr 
six  consecutive  weeks  preceding,  according  to- 
the  statute  in  such  cases  made  and  provided; 
now,  therefore, 

"  'Be  it  ordained  by  the  common  council  of 
the  city  of  Cincinnati,  that  Kllgour  street,  as 
laid  oat  and  dedicated  by  plat  and  subdivi- 
sion of  Kllgour,  dated  November  18th,  1835. 
and  recorded  in  Book  68,  page  52,  Hamilton 
County  Recorder's  Office,  from  the  north  line 
of  Front  street  to  the  south  line  of  Pearl 
street,  and  Eggleston  avenue,  from  the  north 
line  of  Front  street  to  the  south  line  of  Pearl 
street,  as  described  in  an  ordinance  passed 
by  the  city  conndl  on  the  19th  day  of  Feb- 
ruary, A.  D.  1864,  entitled  "An  ordinance  to 
open,  widen  and  establish  Eggleston  avenue 
the  full  width  of  ninety  (90)  feet  from  the 
Ohio  river  to  Broadway,"  be  and  the  same  are 
hereby  vacated  in  order  that  the  same  may 
hereafter  be  used  and  occupied  by  the  said 
NewtK>rt  &  Cincinnati  Bridge  Company  and 
the  Little  Miami  Railroad  Company  and  Its 
lessees,  for  railroad,  bridge  and  depot  pur- 
poses. 

"  'Provided,  however,  that  this  vacation  and 
grant  to  the  said  bridge  company  and  rail- 
road companies  is  made  expressly  subject  to 
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all  the  rights  of  the  state  of  Ohio,  and  of  any 
and  all  persons  lavrfnlly  claiming  under  or 
through  it,  to  or  In  said  streets  or  either  of 
them,  or  to  any  easement  In  or  over  the  same, 
and  also  subject  to  the  legal  rights  of  any 
other  person  or  persons  injured  Onenby. 

'•  "Provided  further,  that  the  said  bridge 
company  shall,  at  its  own  expense,  cause 
Batler  street  to  be  widened  to  the  width  of 
ninety-nine  (90)  feet  from  Pearl  street  south 
to  the  wagon  approach  to  the  said  bridge;  and 
also  the  said  bridge  company  shall  at  any 
and  all  times  hereafter  permit  its  bridge  and 
approaches  to  be  used  for  railroad  purposes 
on  reasonable  and  equal  terms  as  to  tolls  and 
charges  by  all  railroad  companies  whose 
roads  terminate  in  or  pass  through  the  city 
of  Cincinnati,  desirous  so  to  do;  and  it  is  ex- 
pressly understood,  and  the  grant  herein  con- 
tained is  upon  the  consideration,  that  the  trus- 
tees of  the  Cincinnati  Southern  Railway  any 
lessee  thereof,  shall  have  the  right  to  use 
said  bridge  and  the  approaches  thereto,  on 
terms  as  fayorable  as  those  granted  any  other 
railroad. 

"  'And  provided  further,  that  in  no  case 
will  the  said  companies  use  or  permit  the  said 
grounds  to  be  used  as  a  stock  yard  or  depot 
for  the  shipment,  transfer  or  reception  of 
animals  of  any  kind,  or  for  any  other  use 
than  for  depot  buildings  and  for  railway  pur- 
poses. 

"  'And  provided  further,  that  said  bridge 
company  and  railroad  companies,  or  either  of 
them,  shall  not.  In  any  manner,  hinder  or  pre- 
vent the  city  from  going  upon  the  grounds  so 
vacated,  and  completing,  maintaining  and 
preserving  the  sewers  or  water  ways  already 
constructed  or  projected,  or  for  carrying  out 
any  of  its  plans  for  sewers,  or  discharging 
any  of  its  obligations  for  water  ways  or  pow- 
ers, that  are  now  or  many  be  hereafter  fixed 
or  determined  from  any  rights  now  in  exist- 
ence. 

"  'Provided,  that  this  ordinance  shall  take 
efiFect  on  the  Newpprt  &  Cincinnati  Bridge 
Company  and  the  Little  Miami  Company  and 
its  lessees  filing  with  the  city  clerk  a  written 
acceptance  hereof. 

"  'Passed  December  Ist,  A.  D.  1871.' 

"(10)  That,  immediately  thereafter,  the 
Newport  &  Cincinnati  Bridge  Company  and 
the  Little  Miami  Railroad  Company  and  its 
lessees  filed  with  the  city  clerk  of  (Illnclnnatl 
a  written  acceptance  of  the  said  ordinance 
vacating  Eggleston  avenue  and  Kilgour  street 
between  Front  and  Pearl  streets,  and  there- 
upon the  said  companies  entered  into  posses- 
sion of  that  part  of  Eggleston  avenue  lying 
between  Front  and  Pearl  streets  in  the  city 
of  Cincinnati,  and  have  ever  since  occnpied 
and  used  the  same  for  railroad,  bridge,  and 
depot  purposes,  the  part  of  said  grounds  oc- 
cupied and  used  by  the  Little  Miami  Railroad 
Company  and  its  lessees  and  the  nature  of  the 
occupation  and  use  being  described  in  the 
next  succeeding  paragraph. 

"(11)  Included  in  the  part  of  Eggleston  ave- 
v.4lN.K.no.4— 14 


nae  between  Front  and  Pearl  streets  vacated, 
as  aforesaid,  by  the  city  of  Cincinnati,  was 
the  following  described  real  estate,  which 
was  formerly  a  part  of  the  Miami  &  Erie 
Canal,  the  use  of  which  was  granted  to  the 
city  of  Cincinnati  for  a  public  highway  and 
for  sewerage  purposes  by  the  act  of  March 
24,  1863,  as  ahready  set  forth: 

"Being  a  tract  of  land  in  the  city  of  Cto- 
dnnati,  in  Hamilton  county,  Ohio,  lying  with- 
in the  limits  of  Eggleston  avenue,  as  estab- 
lished by  ordinance  No.  321  of  the  city  of 
Cincinnati,  passed  April  19,  1864,  and  be- 
tween front  and  Pearl  streets  in  said  city, 
and  described  as  follows:  'Commencing  at  a 
point  on  the  southeasterly  line  of  Pearl  street, 
eleven  feet  northeasterly  from  the  intersection 
of  said  line  of  Pearl  street  with  the  south- 
westo'ly  line  of  Eggleston  avenue;  thence 
northeasterly  along  said  line  of  Peatl  street  a 
distance  of  seventy-two  feet  to  a  point  seven 
feet  distant  from  the  intersection  of  said 
line  of  Pearl  street  with  the  northeasterly 
line  of  Eggleston  avenue;  thence  in  a  south- 
easterly direction  on  a  line  parallel  with  and 
seven  feet  distant  from  the  northeasterly  line 
of  Eggleston  avenue,  as  defined  in  the  or- 
dinance aforesaid,  but  since  vacated,  a  dis- 
tance of  one  hundred  and  twenty-four  and 
three-fourths  feet:  thence  southwesterly  on 
a  line  parallel  with  the  southeasterly  line  of 
Pearl  street  a  distance  of  seventy-two  feet 
to  a  iK>int  eleven  feet  distant  from  the  south- 
westerly line  of  Eggleston  avenue,  as  defined 
in  the  ordinance  aforesaid,  but  since  vacated; 
thence  northwesterly  on  a  line  parallel  with 
and  eleven  feet  distant  from  the  southwester- 
ly line  of  Eggleston  avenue,  as  d^ned  in  the 
ordinance  aforesaid,  but  since  vacated,  a  dis- 
tance of  one  hundred  and  twenty-four  and 
three-fourtbs  feet  to  the  point  of  beginning; 
being  a  strip  seventy-two  feet  wide  and  one 
hundred  and  twenty-four  and  three-fourths 
feet  long,  formerly  a  part  of  the  Miami  &  Eric 
Canal,  extending  from  the  southeast  side  of 
Pearl  street  a  distance  of  one  hundred  and 
twenty-four  and  three-fourths  feet  in  the  di- 
rection of  the  Ohio  river,  the  use  of  which  was 
granted  by  the  state  of  Ohio,  by  the  act  of 
March  24,  1863,  to  the  city  of  Cincinnati  for  a 
public  highway  and  for  sewerage  purposes, 
but  now  occupied  by  the  permanent  train  shed 
pf  the  passenger  depot  of  the  Pittsburgh,  Cin- 
cinnati, Chicago  &  St.  Louis  Railway  Com- 
pany.* Also,  a  tract  of  land  in  the  city  of 
Cincinnati,  Hamilton  county,  Ohio,  lying 
within  the  limits  of  Eggleston  avenue,  as  es- 
tablished by  Ordinance  No.  321,  of  the  city 
of  Cincinnati,  passed  April  19,  1864,  and  be- 
tween Front  and  Pearl  streets  in  said  city, 
and  described  as  follows:  'Commencing  on 
the  northwesterly  line  of  Front  street  at  a 
point  eleven  feet  northeasterl.T  from  the  in- 
tersection of  said  line  of  Front  street  with 
the  southwesterly  line  of  Eggleston  avenue, 
as  defined  by  the  ordinance  aforesaid,  but 
now  vacated;  thence  northeasterly  along  said 
line  a  distance  of  seventy-two  feet,  to  a  point 
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seven  feet  distant  from  the  Intersection  of 
tlie  nortbwestarly  line  of  Front  street  with 
the  northeasterly  line  of  Eggleston  avenue,  as 
defined  by  the  ordinance  aforesaid,  but  now 
vacated;  tbence  In  a  northwesterly  direction 
on  a  line  parallel  with  and  seven  feet  distant 
from  the  northeasterly  line  of  Eggleston  ave- 
nue, as  defined  by  said  ordinance  aforesaid, 
but  since  vacated,  a  distance  of  ninety-four 
feet';  tbence  In  a  southwesterly  direction  on 
a  line  parallel  with  the  northwesterly  line  of 
Front  street  a  distance  of  seventy-two  feet 
to  a  point  eleven  feet  distant  from  the  south- 
westerly line  of  Eggleston  avenue,  as  defined 
by  said  ordinance,  but  since  vacated;  thence 
in  a  southeasterly  direction  on  a  line  parallel 
with  and  eleven  feet  distant  from  the  south- 
westerly line  of  Eggleston  avenue,  as  defined 
by  said  ordinance,  but  since  vacated,  a  dis- 
tance of  ninety-four  feet  to  the  point  of  be- 
ginning; being  a  strip  of  land  ninety-four 
feet  long  and  seventy-two  feet  wide,  formerly 
a  part  of  the  Miami  &  Erie  Canal,  extending 
from  the  northwesterly  line  of  Front  street 
a  distance  of  ninety-four  feet  in  the  direction 
of  Pearl  street,  the  use  of  which  was  granted 
by  the  state  of  Ohio,  by  the  act  of  March  24, 
1803,  to  the  city  of  Cincinnati  for  a  public 
highway  and  for  sewerage  purposes,  but  now 
occupied  by  the  permanent  freight  depot  of 
the  Pittsburgh,  Cincinnati,  Chicago  Sc  St 
Louis  Bailway  Company.'  Upon  the  land 
above  described  (and  adjacent  land)  the  Little 
Miami  Railroad  Company  and  its  lessee,  the 
Pittsburgh,  Cincinnati  &  St.  Louis  Railway 
Company,  and  the  defendant  corporation, 
some  years  ago  constructed,  and  for  a  long 
time  have  been  and  now  are  occupying  and 
using  In  their  railroad  business,  a  permanent 
stone,  brick,  and  iron  passenger  depot,  and 
a  permanent  briclc  freight  depot,  each  contain- 
ing railroad  tracks.  The  tract  of  land  first 
above  described,  running  from  the  south  line 
of  Pearl  street  a  distance  of  one  hundred  and 
twenty-fonr  and  three-fourths  (124%)  feet  In 
the  direction  of  the  Ohio  river.  Is  at  present 
wholly  occupied  by  a  part  of  the  permanent 
train  shed  of  the  passenger  depot  of  the  de- 
fendant company  in  Cincinnati;  the  tract  of 
land  second  above  described,  running  from 
the  north  line  of  Front  street  a  distance  of 
ninety-four  (94)  feet  In  the  direction  of  Broad- 
way, Is  at  present  wholly  occupied  by  a  part 
of  the  permanent  freight  depot  of  the  defend- 
ant corporation.  As  indicated  In  the  ordi- 
nance vacating  Eggleston  avenue,  the  sewer 
and  raceway  theretofore  constructed  down 
Eggleston  avenue  still  pass  through  and  un- 
der the  ground  above  described,  to  the  Ohio 
river,  and  are  still  used  for  their  original  pur- 
poses. By  reason  of  such  occupation  and  use 
of  said  land  for  depot  purposes,  it  has  become 
and  Is  Impossible  to  use  the  same,  or  any  part 
thereof,  as  and  for  a  public  highway. 

"(12)  That  that  part  of  Eggleston  avenue 
between  Front  street  and  the  Ohio  river.  In- 
cluding a  part  of  the  Miami  &  Erie  canal, 
extending  from  Front  street  to  the  Ohio  river. 


the  use  of  which  was  granted  by  the  state 
of  Ohio  by  the  act  of  March  24,  1863,  to  the 
city  of  Cincinnati  for  a  public  highway  and 
for  sewerage  purposes,  some  years  ago  was 
taken  possession  of,  and  since  then  and  for 
a  long  time,  has  been  and  is  now  occupied 
wholly  by  the  yard  tracks,  side  tracks  and 
switches  of  the  Pittsburgh,  CUtcinnati  &  St. 
Louis  Railway  Company  and  the  defendant 
corporation,  and  has  for  a  long  time  been  and 
now  is  used  exclusively  by  said  railroad  com- 
panies for  raihroad  purposes,  the  city  of  Cin- 
cinnati having  abandoned  the  use  of  said 
street  as  a  public  highway,  although  the  large 
sewer  constructed  down  Eggleston  avenue 
still  passes  under  this  abandoned  portion  to 
the  Ohio  river,  and,  by  reason  of  such  nse 
and  occupation.  It  has  become  and  is  Impossi- 
ble to  use  said  premises  as  and  for  a  public 
highway. 

"(13)  The  plaintiff  avers  and  charges  that, 
subject  to  the  rights,  privileges  and  easements 
therein,  which  were  granted  to  the  city  of 
Cincinnati  by  the  state  under  the  act  of 
3»Iarch  24,  1863,  excepting,  however,  snch  of 
the  rights,  privileges,  and  easements  thus 
granted  as,  by  reason  of  the  facts  hereinbe- 
fore stated,  have  since  then  been  released, 
abandoned,  or  forfeited  by  said  city,  the  state 
of  Ohio  has  been,  since  the  said  24th  day  of 
March,  1863,  and  now  is,  the  owner  In  fee 
and  entitled  to  the  full  use  and  iKMsession  of 
that  part  of  the  Miami  &  Erie  Canal  extend- 
ing from  the  east  side  of  Broadway  In  the 
city  of  Cincinnati  to  the  Ohio  river,  including 
the  width  thereof,  as  owned  and  held  by  the 
state  on  said  date. 

"(14)  Plaintiff  further  avers  and  charges 
that  the  city  of  Cincinnati  had  no  power  or 
authority  to  grant  to  the  Little  Miami  Rail- 
road Company  or  its  lessees  the  right  to  lay 
and  use  a  railroad  track  or  tracks  in  Eggles- 
ton avenue  as  aforesaid  on  canal  property,  be- 
longing to  the  state,  which  the  state  had  per- 
mitted the  city  of  Cincinnati  to  enter  upon, 
improve,  and  occupy  only  as  a  public  high- 
way and  for  sewerage  purposes;  and  that  the 
construction  and  use  of  said  railroad  tracks 
by  the  Pittsburgh,  Cincinnati  &  St.  Louis 
Railway  Company  and  the  defendant  corpora- 
tion as  aforesaid,  was  and  Is  inconsistent  with 
the  use  granted  to  the  city  of  Cincinnati,  and 
in  violation  of  the  rights  of  the  state  and  in 
contravention  of  law. 

"(15)  Plaintiff  further  avers  and  charges 
that  the  vacation  of  Eggleston  avenue  be- 
tween Front  and  Pearl  streets,  as  aforesaid, 
was  an  abandonment  by  said  city  of  the 
same,  and  of  the  canal  property  of  the  state 
embraced  therein  for  use  as  a  public  highway 
and  that  the  construction  by  the  Little  Miami 
Railroad  Company  and  its  lessee  and  the  de- 
fendant of  a  permanent  passenger  depot  and 
a  permanent  freight  depot,  as  aforesaid,  on 
land  belonging  to  the  state,  already  described, 
was  and  Is  an  unauthorized  and  wrongful  oc- 
cupation and  use  of  the  property  of  the  state, 
which  was  granted  to  the  city  of  Cincinnati 
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for  use  only  as  a  public  highway  and  for  sew- 
erage purposes;  and  that  such  occupation  and 
use  of  said  canal  land  by  the  defendant  was 
and  Is  Inconsistent  with  the  use  granted  the 
city  of  Cincinnati,  and  was  and  is  repugnant 
to  and  subTersive  of  the  rights  of  the  state 
and  of  the  public  in  said  land,  and  in  contra- 
Tention  of  law. 

"(16)  Plaintiff  further  a.ren  and  charges 
that  the  occupation  and  use  of  Elggleston  av- 
enue and  the  canal  property  of  the  state  with- 
in Its  limits  between  Front  street  and  the 
Ohio  river,  by  the  yard  tracks,  side  tracks, 
and  switches  of  the  defendant  corporation, 
was  and  is  an  abandonment  of  the  same  by 
the  city  of  Cincinnati  as  a  public  highway, 
and  was  and  is  inconsistent  with  the  use 
granted  and  permitted  to  the  dty  of  Cincin- 
nati, and  was  and  is  without  authority  and 
in  contravention  of  law,  and  repugnant  to 
una  subversive  of  the  rights  of  the  pnoiic 
and  the  state  In  said  land. 

"(17)  The  plaintiff  fortbo'  avers  and  char- 
ges that  the  defendant  railway  company.  In 
locating,  constructing,  and  operating  its  rail- 
way tracks  and  switches,  as  aforesaid.  In  and 
along  Eggleston  avenue  and  the  part  of  the 
Miami  &  Erie  Canal  onbraced  therein  be- 
tween Broadway  and  Pearl  streets;  and  In 
constructing,  occupying  and  using  its  perma- 
nent passenger  depot  and  permanent  freight 
depot,  as  aforesaid,  on  the  part  of  the  Miami 
&  Brie  canal  before  described,  embraced  with- 
in the  limits  of  Eggleston  avenue  between 
Pearl  and  Front  streets,  as  originally  estab- 
Ustaed;  and  In  locating,  constructing  and  op- 
erating Its  yard  trades,  side  tracks,  and 
switches  as  aforesaid,  on,  across,  and  over 
ttiat  part  of  the  Miami  &  Erie  Canal  embrac- 
ed within  the  IlmUs  of  Eggleston  avenue  be- 
tween Front  street  and  the  Olilo  river,  as 
originally  established,  is  now  and  has  oeen 
for  some  time  past,  usurping  and  unlawfully 
exercising  and  using  rights,  privileges,  and 
franchises  in  contravention  of  law. 

"Prayer:  The  plaintiff  prays  the  advice  of 
the  court  in  the  premises,  and  that  the  de- 
fendant railroad  company  be  compelled  to  an- 
swer by  what  warrant  It  claims  to  have,  nse^ 
and  enjoy  the  rights,  privileges,  and  fran- 
chises aforesaid;  and  that  it  be  ousted  from 
exercising  the  same,  and  be  compelled  to  re- 
move its  tracks  and  switches  from  the  part 
of  the  Miami  &  Erie  Canal  embraced  within 
the  limits  of  Eggleston  avenue  between 
Broadway  and  Pearl  streets;  and  be  com- 
pelled to  remove  its  iiassenger  depot  and 
freight  depot  and  railroad  tradm  from  the 
part  of  the  Miami  &  Brie  Canal,  before  de- 
scribed, embraced  within  the  limits  of  Eggles- 
ton avenue  between  Pearl  and  Front  streets, 
as  originally  established;  and  that  it  be  com- 
pelled to  remove  its  side  tracks,  yard  tracks, 
and  switches  from  tliat  part  of  the  Miami  & 
Brie  Canal  embraced  within  the  limits  of  Eg- 
gleston avenue  between  Front  street  and  the 
Ohio  river,  as  originally  established.  And 
the  plaintiff  further  prays  that  such  other  re* 


Uef  be  granted  in  the  premises  as  to  the  court 
may  seem  Just  and  proper. 

"John  K.  Richards, 

"Attorney  OeneraL 

"Joseph  B.  Fwaker, 

"David  K.  Watson, 
"Of  Counsel." 

To  this  petition  the  defendant  demurred  on 
the  grounds:  (1)  That  the  court  bad  no  Juris- 
diction of  the  subject-matter  of  the  action. 
(2)  That  the  "iwwer  of  franchise"  from  the 
exercise  of  which  defendant  was  sought  to 
be  ousted  liad  been  exercised  by  It,  and  its 
corporate  predecessor,  for  more  tlian  20  years 
next  before  this  action  was  begun,  as  shown 
by  the  petition.  (3)  That  the  petition  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action. 

The  demurrer  was  overruled,  whereupon 
the  defendant  answered  as  follows: 

"For  the  first  defense:  (1)  The  defendant 
denies  the  allegations,  and  each  thereof,  con- 
tained In  paragraphs  13,  14,  16,  16,  and  17  of 
the  petition,  and  the  defendant  denies  that 
the  plaintiff,  aa  and  prior  to  the  24th  day  of 
Bfarch,  1863,  or  at  any  time  was  or  Is  the 
owner  In  fee  of  the  real  estate,  or  any  part 
of  the  real  estate,  mentioned  In  the  petition; 
but,  on  the  contrary,  says  tliat  the  plaintiff 
has  not,  and  never  liad,  any  interest  or  estate 
therein,  except  the  right  to  use  and  occupy  a 
portion  thereof  for  canal  purposes;  that  no 
compensation  was  ever  paid  therefor  by  the 
plaintiff,  and  that  no  title  In  any  of  said  real 
estate  was  ever  conveyed  to  the  plaintiff,  or 
otherwise  acquired  by  It. 

"(2)  About  the  year  1833  the  Miami  &  Erie 
Canal,  which  had  been  constructed  south- 
wardly to  a  point  at  or  near  Broadway,  in 
the  dty  of  Gtndnnati,  was  extended  to  the 
Ohio  river.  But  by  reason  of  the  great  fall, 
said  extension  was  foimd  to  be  impractlcaUe. 
It  was  used  for  navigation  a  short  time  only, 
and  under  great  difficulties,  and  was  grad- 
ually abandoned,  and  fell  Into  decay.  There 
were  9  locks  of  11  feet  fall  each  between 
Broadway  and  the  river,  making  a  total  fall 
of  99  feet.  For  10  years  or  more  prior  to  the 
passage  of  the  act  of  March  24,  1863,  men- 
tioned In  the  petition,  said  canal  between 
Broadway  and  the  river  had  become  and  was 
wholly  abandoned  for  purposes  of  navigation, 
and  was  used  only  for  supplying  water  for 
milling  purposes,  and  for  the  discharge  and 
carriage  of  sewage  from  certain  portions  of 
the  dty  of  Cindnnati,  largely  from  slaughter- 
houses located  along  the  side  of  the  canal 
and  Deer  creek,  which  adjoined  the  canal. 
And  said  act  of  March  24,  1863,  was  passed 
for  the  purpose  of  securing  an  abatement  of 
the  public  nuisance  which  had  been  so  cre- 
ated and  was  existing,  and  of  providing  a 
trunk  sewer  at  the  only  available  site  there- 
for in  the  eastern  port  of  the  city  of  Cindn- 
nati. And  the  defendant  says  that  all  the 
reservations  and  conditions  in  said  grant  in 
favor  of  the  plahitiff  liave  been  carefully  pre- 
served and  fulfilled,  that  ample  provision  is 
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made  for  the  flow  of  tbe  water  of  the  canal, 
and  for  the  maintenance  of  the  supply  of 
water  for  milling  purposes.  At  the  time  of 
the  passage  of  the  ordinance  of  the  city  of 
Cincinnati  of  December  1, 1871,  mentioned  In 
the  petition,  the  city  of  Cincinnati  had  con- 
structed a  trunk  sewer  along  the  site  of  the 
canal  from  Broadway  to  the  rlyer;  but  had 
not  filled  in  over  such  sewer  south  of  Pearl 
street,  and  the  top  of  said  sewer  lay  at  a 
distance  about  40  feet  below  the  grade  of 
Pearl  street,  leaving  a  gully  about  40  feet 
deep  and  70  feet  or  more  in  width  at  the  top. 
There  was  a  wharf  and  landing  at  Butler 
street  and  immediately  west  of  Butler  street, 
but  there  was  not,  and  never  had  been,  any 
landing  at  or  near  the  mouth  of  the  canal; 
and  that  having  become  the  mouth  of  said 
trunk  sewer,  any  use  of  the  river  at  that  point 
for  a  landing  was  wholly  impracticable. 

"(3)  There  was  not  and  never  had  been 
any  occasion  for  highway  communication  be- 
tween Pearl  street  and  the  river  along  the 
course  of  said  gully.  The  Newport  and  Cin- 
cinnati bridge,  however,  was  then  being  con- 
structed across  the  Ohio  river  so  as  to  entw 
Cincinnati  with  its  approach  at  Bntler  street, 
which  street  extended  from  the  river  north- 
wardly to  and  across  Pearl  street,  and  lay 
feet  west  of  the  line  of  Eggleston  ave- 
nue. Said  Butler  street  was  of  sufficient 
width  to  furnish  proper  and  commodious  ac- 
cess to  said  bridge;  and  said  ordinance  of 
December  1,  1871,  was  passed  for  the  pur- 
pose of  securing  and  providing  highway  fa- 
cilities at  that  point,  where  they  were  need- 
ed, in  exchange  for  the  gully  along  the  site 
of  Eggleston  avenue  south  of  Pearl  street, 
where  no  highway  facilities  were  required. 
The  real  estate  for  the  widening  of  Butler 
street  was  provided  by  Joint  arrangement  be- 
tween the  bridge  company  and  the  railway 
company,  and  at  their  Joint  expense,  and  at 
great  cost.  It  being  then  occupied  by  im- 
provements consisting  of  factories  and  other 
buildings,  which  it  became  necessary  for  the 
railway  and  bridge  companies  to  acquire  by 
purchase  at  heavy  expense.  And  the  value 
of  the  property  at  that  time,  contributed  by 
the  railroad  and  bridge  companies  to  the 
widening  and  Improvement  of  Butler  street 
was  threefold  the  value  of  the  premises 
giv^i  to  them  In  exchange. 

"(4)  Thereupon  the  railway  company  and 
the  bridge  company,  having  accepted  said 
ordinance  of  December  1st,  1871,  as  alleged 
In  the  petition,  at  their  own  expense  did 
widen  and  improve  Butler  street,  as  provid- 
ed in  said  ordinance,  and  entered  into  pos- 
session of  that  portion  of  Eggleston  avenue 
lying  between  Pearl  street  and  Front  street, 
and  they  have  ever  since  continuously  used 
and  occupied  the  same  for  railroad  purposes. 

"(5)  Said  arrangement  and  agreement  with 
the  said  railway  and  bridge  companies  was 
one  which  the  city  and  the  companies  were 
authorized  by  law  to  make,  and  was  for  the 
great  benefit  and  advantage  of  the  city  and 


the  public,  as  well  as  of  said  railway  and 
bridge  companies,  as  sei'vants  of  the  public. 

"(6)  The  railway  company,  on  the  faith  of 
said  ordinance  and  agreement  with  the  city 
of  Cincinnati,  filled  up  said  gully  south  of 
Pearl  street,  and  at  great  expense  acquired 
the  real  estate  between  Butler  and  Kilgour 
streets  and  Pearl  and  Front  streets;  and  in 
good  faith  constructed  thereon  the  railroad 
traciu,  train  sheds,  passenger  depot  and 
freight  depot,  mentioned  in  the  petition,  and 
other  terminal  f&cilitles  at  a  cost  of  $400,000, 
in  addition  to  the  cost  of  the  real  estate. 

"(7)  In  addition  to  the  expenditures  afore- 
said, and  relying  upon  their  right  to  occupy 
and  use  said  premises,  the  Little  Miami  Rail- 
road Comi)any  and  its  lessee  purchased  large 
quantities  of  real  estate  near  said  depot 
grounds,  and  have  constructed  at  a  great  ex- 
I>ense  thereon,  and  connected  with  said  depot 
buildings,  terminal  tracks  and  facilities.  If 
the  order  asked  for  in  the  petition  is  granted, 
and  the  defendant  compelled  to  remove  Its 
freight  and  passenger  depot  buildings  and 
traclu  from  said  premises  between  Pearl 
street  and  Front  street,  the  result  to  the  de- 
fendant's possessions  and  property  will  be 
the  absolute  destruction  of  the  new  freight 
depot  and  of  the  tracks  and  train  sheds  lead- 
ing into  the  passenger  depot,  located  at  the 
comer  of  Butler  and  Pearl  streets,  and  thus 
render  the  passenger  depot  practically  inac- 
cessible and  the  entire  destruction  of  its 
whole  terminal  plant,  and  the  demolition  and 
ruin  of  the  structures,  buildings,  and  ler- 
minal  arrangements  upon  which  the  defend- 
ant has  expended  such  large  sums  of  money. 

"(8)  The  defendant  owns  the  real  estate 
abutting  the  former  site  of  the  canal  between 
Pearl  street  and  the  river,  and  the  premises 
sought  to  be  recovered  are  not  needed  or  de- 
sired for  highway  purposes,  and  would  be 
wholly  useless  for  such  purposes. 

"(9)  As  to  that  portion  of  Eggleston  avenue 
between  Pearl  street  and  Broadway,  the  de- 
fendant says  that  the  use  by  it  of  said  por- 
tion is  simply  the  maintaining  a  single  track 
thereon,  four  feet  nine  Inches  in  width,  from 
rail  to  rail,  with  connecting  tracks  leading 
Into  the  property  of  abutting  owners;  and 
that  its  occupation  and  use  of  said  portion  of 
said  street  is  only  the  use  provided  for  by 
the  laws  of  the  state,  and  such  a  use  of  a 
street  as  has  been  repeatedly  sanctioned  and 
upheld  by  the  adjudications  of  this  court, 
and  is  wholly  consistent  with  the  purposes 
of  the  said  act  of  March  24,  1863,  and  the 
deed  made  in  pursuance  thereof. 

"(10)  The  said  Pittsburgh,  Cincinnati  &  St 
Louis  Railway  Company  built  said  track  un- 
der and  pursuant  to  a  grant  by  the  city  of 
Cincinnati,  In  good  faith,  and  relying  upon 
the  authority  and  power  conferred  by  the 
statutes  of  the  state  upon  municipal  corpora- 
tions in  such  matters;  and  has  expended,  in 
the  purchase  of  grounds  for  its  yards  and 
upon  its  said  tracks  and  its  yards  at  tho 
head  of  Eggleston  avenue,  the  sum  of  over 
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(100,000.  Said  grant  by  said  city  was  with- 
in Its  municipal  power,  and  was  duly  and 
legally  made,  and  was  accepted  and  acted 
upon  by  said  railway  company  in  the  belief 
that  It  conferred  the  right  upon  said  com- 
pany to  occupy  and  use  said  street  for  said 
purpose,  and  in  the  same  good  faith,  re- 
liance, and  belief,  a  number  of  owners  of 
property  abutting  on  said  portion  of  Bggles- 
ton  avenue  have  built  factories  and  ware- 
houses on  their  premises,  and  the  railway 
company  has  put  In  side  tracks  or  switches 
connecting  therewith,  which  have  ever  since 
been  in  use. 

"(11)  At  the  December  term,  1877,  and  be- 
fore certain  of  the  said  factories  and  ware- 
houses were  built,  and  bef<we  certain  of  said 
side  tracks  and  switches  were  constructed 
by  the  said  railway  company,  this  court,  In 
the  case  of  Richards  v.  Cincinnati,  81  Ohio 
St.  506,  held  that  the  said  grant  of  the  use 
of  said  Bggleston  avenue  between  Pearl 
street  and  Broadway,  by  said  city,  to  the 
Little  Miami  Railroad  Company  was  author- 
ized and  proper. 

"(12)  On  November  7,  1884,  the  city  coun- 
cil of  Cincinnati,  by  Joint  resolution,  ordered 
the  city  ofl^ers  to  remove  said  track  in 
Eggleston  avenue  from  Pearl  to  Court  street 
or  Broadway.  The  said  Pittsburgh,  Cincin- 
nati &  St  Louis  Railway  Company  duly 
brought  an  action  in  the  superior  court 
against  the  city  of  Cincinnati,  on  the  8th  day 
of  November,  1884,  to  enjoin  the  city  from 
taking  action  for  such  removal,  and  the  city 
filed  a  cross  petition,  praying  that  the  rail- 
way company  be  perpetually  enjoined  from 
maintaining  or  using  said  tracks.  The  said 
court,  in  general  term,  held  in  said  action 
that  the  city  liad  by  law  authority  to  con- 
sent to  the  laying  of  said  railroad  track  by 
said  company  in  Eggleston  avenue,  and 
branches  thereof  to  private  property;  that 
the  city  bad  duly  consented  thereto,  and  en- 
tered a  decree,  which  Is  in  full  force,  in  fa- 
vor of  said  railroad  company,  forever  en- 
joining said  city  from  making  said*  removal, 
and  dismissing  the  cross  petition.  16  Cln. 
Law.  B.  367.  The  city  of  Cincinnati  prose- 
cuted error  to  this  court,  and  this  court  af- 
firmed said  decree  Novemlier  18,  1890.  A 
part  of  said  factories  and  warehouses,  and 
tracks  connecting  with  the  same,  have  been 
built  since  the  entering  of  said  decree  by 
said  superior  court  Said  Eggleston  avenue, 
between  Pearl  street  and  Broadway,  is  90 
feet  wlde^  and  said  railroad  track  is,  from 
raU  to  rail,  4  feet  and  9  inches  wide,  and 
does  not  Interfere  with  the  free  use  of  said 
avenue  by  the  public,  and  said  portion  of 
Eiggleston  avenue  is  now  being  used,  and 
ever  since  said  track  was  laid  has  been  used, 
strictly  in  conformity  with  the  provisions 
specified  in  said  act  of  March  24.  1863,  and 
said  deed,  to  wit,  as  a  public  highway  and 
for  sewerage  purposes. 

"(13)  The  acts  hereinbefore  recited  as  hav- 
ing been  done  in  the  premises  by  the  said 


railroad  companies,  and  the  sums  of  money 
so  by  them  expended,  were  all  done  and  ex- 
pended under  the  belief  that  the  plaintlfC 
had  no  claim  upon  said  premises  or  any  part 
thereof. 

"(14)  Said  railroad  companies  did  not,  nor 
did  either  of  them,  have  any  knowledge  or 
notice  during  the  time  said  acts  were  being 
done  and  said  money  expended  that  plalntieF 
made  any  claim  whatever  to  said  premises 
or  any  part  thereof;  nor  did  they  or  either  of 
them  have  any  knowledge  or  notice  thereof 
until  about  the  time  the  general  assembly 
passed  the  Joint  resolution  authorizing  this 
proceeding,  to  wit,  in  January,  1893. 

"(15)  The  board  of  puldic  works  of  the 
plalntUt  had,  at  the  time  of  the  passage  of 
said  act  of  March  24,  1863,  and  ever  since 
has  had,  charge  of  the  canals  of  the  state, 
with  full  power  to  maintain  and  protect  the 
same,  and  the  defendant  avers  that  said 
board  had  knowledge  of  said  acts  being  done 
and  said  sums  being  expended  by  said  rail- 
road companies,  as  aforesaid,  at  the  times 
the  same  were  done  and  expended,  and  made 
no  objection  thereto;  nor  did  said  board  or 
any  member  thereof  or  agent  thereof  ever 
make  any  claim  that  the  plaintiff  had  Any 
Interest  in  said  premises,  or  any  right  to  any 
control  thereof,  from  the  time  of  tba  execu- 
tion of  the  said  deed  by  the  governor  of  the 
state  down  to  about  the  time  of  the  passage 
of  said  joint  resolution. 

"(16)  During  the  time  of  the  occupancy  of 
said  premises  by  the  Little  Miami  Railroad 
Company  and  the  Pittsburgh,  Cincinnati  & 
St.  Louis  Railway  Company  and  the  defend- 
ant, the  plaintUT  has  received  revenue  from 
said  companies  in  the  way  of  taxes  levied 
upon  said  buildings,  improvements,  and 
rights  of  way;  wherefore  this  defendant 
avers  that  the  state  of  Ohio  ought  to  be  and 
is  estopped  from  asserting  any  right  or  title 
to  said  real  estate,  if  any  it  has,  which  this 
defendant  wholly  denies. 

"(17)  As  to  that  part  of  said  premises  lying 
between  BYont  street  and  the  Ohio  river,  de- 
fendant says  that  on  the  Ist  day  of  Novem- 
ber, 1853,  the  plaintiff  sold  to  one  E.  S.  Ham- 
lin the  land  bounding  and  abutting  upon  said 
canal  on  the  west  from  Front  street  to  the 
river,  and  at  the  same  time,  and  as  a  part 
consideration  of  the  sum  paid  by  said  Ham- 
lin to  the  plaintiff,  the  plaintiff  agreed,  in 
writing,  that  said  Hamlin  and  his  assigns 
should  have  the  right  to  culvert  or  build 
over  said  canal  from  Front  Street  to  the  Ohio 
river,  and  to  use  the  same  in  such  way  as 
not  to  interfere  with  the  navigation  of  the 
canal.  Through  subsequent  conveyances  and 
assignments  the  Little  Miami  Railroad  Com- 
pany, on  the  8th  day  of  July,  1864,  became 
seised,  and  is  now  seised  in  fee  of  said  lands 
boimding  and  abutting  on  said  portion  of  said 
canal,  and  by  a  like  assignment  acquired, 
and  is  now  possessed  of,  the  said  right  to  cul- 
vert or  build  over  said  portion  of  said  canal. 

"Second  defense:   The  defendant  and  its 
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corporate  predecessors  hare  tor  more  than  20 
years  next  preceding  the  beginning  of  this 
action  continnously  nsed  and  exercised  the 
powers  and  franchises  mentioned  in  the  peti- 
tion. 

"Third  defense:  The  defendant,  if  this  ac- 
tion is  decided  in  favor  of  the  plaintiff,  claims 
the  benefit  of  the  occupying  claimant  law, 
and  of  the  equitable  principles  which  that 
law  recognizes  and  enforces. 

"Ramsey,  Maxwell  &  Ramsey, 
"Watson,  Burr  &  Livesay, 

"Defendant's  Attorneys. 

"State  of  Pennsylvania,  Allegheny  County, 
S8.:  J.  T.  Brooks,  being  duly  sworn,  says 
tliat  he  Is  the  second  vice  president  of  the 
defendant  above  named;  that  the  denials, 
facts  stated  and  allegations  set  forth  In  the 
foregoing  answer  are  true,  as  he  verily  be- 
lieves. J.  T.  Brooks. 

"Sworn  to  before  me  and  subscribed  In  my 
presence  by  the  said  J.  T.  Brooks,  this  Ist 
day  of  Jnne.  A.  D.  1894. 

"I.  M.  McKibben. 

"[Seal.]  Notary  Public." 

To  this  answer  a  demurrer  was  filed,  on 
the  ground  that  it  did  not  state  facts  suffi- 
cient to  constitute  a  defense  to  the  action,  and 
It  was  also  attacked  by  a  motion  to  strike  out 
the  larger  part  of  Its  averments,  because  of 
tbeir  immateriality. 

J.  K.  Richards,  Atty.  Gen..  J.  B.  Foraker, 
and  D.  K.  Watson,  for  relator.  Ramsey, 
Maxwell  &  Ramsey,  Watson,  Burr  &  Livesay 
(Harmon,  Colston,  Goldsmith  &  Hoadly,  of 
counsel),  for  defendant. 

BRADBURY,  3.  (after  stating  the  facts). 
The  first  and  principal  question  to  be  deter- 
mined in.  the  case  arose  upon  the  demurrer 
to  the  petition,  and  respects  the  jurisdiction 
of  this  court  over  the  subject  of  the  action. 
That  the  original  Jurisdiction  of  this  court 
cannot  be  enlarged  or  diminished  by  legis- 
lative action,  but  is  such,  only,  as  the  con- 
stitution confers,  was  settled  at  an  early  day 
after  the  present  constitution  was  adopted. 
Kent  V.  Mabaffy,  2  Ohio  St  498;  Wheeler  v. 
Lynn,  8  Ohio,  883.  The  Jurisdiction  thus 
conferred  is  confined  to  proceedings  in  "quo 
warranto,  mandamus,  liabeas  corpus  and  pro- 
cedendo." Const  art  4,  $  2.  Therefore  the 
subject-matter  of  an  original  action  in  this 
court  must  fall  within  the  scope  of  one  or 
the  other  of  those  four  specified  proceedings, 
or  Its  Jurisdiction  falls.  True,  Okey,  J.,  In 
Knapp  V.  Thomas,  39  Ohio  St  377,  expressed 
an  opinion  that  the  extent  of  the  Jurisdiction 
of  this  court  "in  habeas  corpus,  as  well  as 
the  manner  of  its  exercise,  is  undoubtedly, 
in  some  measure,  within  legislative  control." 
If  this  opinion  is  not  in  direct  conflict'  with 
Kent  V.  Mahaffy,  2  Ohio  St  498,  supra,  and 
the  other  decisions  of  this  court  upon  the 
question  of  its  original  Jurisdiction,  neverthe- 
less it  must  be  regarded  as  announcing  a 
principle  that  can  operate  only  within  ex- 


tremely limited  boundaries,  and  If  not  con- 
fined to  proceedings  in  habeas  corpus,  yet 
cannot  be  invoked  to  clothe  this  court  with 
original  Jurisdiction  over  any  substantially 
new  subject-matter,  on  the  assumption  that 
it  falls  within  either  of  the  other  three  heads 
of  original  Jurisdiction. 

The  subject-matter  of  the  present  inquiry, 
if  within  the  Jurisdiction  of  ttie  court  at  all, 
falls  properly  within  an  action  in  quo  war- 
ninto.  It  relates  to  a  right  or  privilege  claim- 
ed and  exercised  by  the  defendant,  a  body 
corporate  under  the  laws  of  this  state.  In 
respect  of  lands  that  now,  or  formerly  did, 
constitute  a  part  of  the  public  canal  system 
of  this  state,  and  calls  upon  the  defendant 
to  set  forth  the  grounds  upon  which  It  claims 
such  right  or  privilege.  This  is  a  proper 
office  of  a  proceeding  In  quo  waiTanto.  Quo 
warranto  was  anciently  employed  by  the  king 
to  question  the  title  of  individual  proprietors 
to  lands  of  the  crown,  as  well  as  to  nearly 
every  other  privilegre  or  franchise  that  ema- 
nated from  or  was  held  under  the  crown. 
However,  no  modern  instance  of  Its  exercise 
In  England  for  the  former  purpose  has  been 
shown.  2  Reeve,  Eng.  Law,  211;  People  v. 
Bristol  &  R.  Turnpike  Co.,  23  Wend.  240. 

By  the  statutes  of  this  state  in  force  when 
our  existing  constitution  was  framed  and 
adopted,  quo  warranto  would  lie  against  a 
corporation  "whenever  It  shall  have  misused 
any  franchise  or  privilege  conferred,  or  ex- 
ercise any  franchise  or  privilege  not  con- 
ferred upon  it  by  law."  36  Ohio  Laws,  p. 
eO.  Privilege  Is  a  comprehensive  term;  and 
to  enter  upon  and  occupy  lands  that  form  a 
part  of  the  canal  system  of  the  state  by  any 
one  is  exercising  a  privilege,  in  one  sense  of 
that  term,  and  if  this  is  done  without  author- 
ity from  the  state,  it  Is  exercising  a  privilege 
not  conferred  by  law.  The  statute  on  the 
subject  in  force  now  is  more  specific.  Its 
language  authorizes  an  action  in  quo  war- 
ranto to  be  brought  against  a  corporation 
"when  it  claims  or  holds,  by  contract  or  oth- 
erwise, •  •  •  a  franchise,  p^vilege  or 
right  in  contravention  of  law."  l*is  would 
seem  to  expressly  declare  that  any  specific 
contractual  right  asserted  by  a  corporation  to 
Which  it  had  no  legal  right  might  be  made 
the  subject-matter  of  an  action  in  quo  war- 
ranto, at  least  If  it  concerned  the  public.  We 
have  seen,  however,  that  the  legislature  has 
no  authority  to  enlarge  the  Jurisdiction  of 
this  court  in  quo  warranto.  It  has  been  sug- 
gested in  this  connection  that  the  later  act  of 
the  general  assembly  is  merely  a  legislative 
construction  of  the  earlier  one,— that  in  force 
at  the  time  of  the  adopti<m  of  our  present 
constitution.  This  suggestion,  however,  has 
little  or  no  value  in  solving  the  question  un- 
der consideration,  for  where  the  general  as- 
sembly is  without  authority-  to  alter  a  statute 
directly,  It  cannot  accomplish  the  same  end 
indirectly,  by  an  attempt  to  construe  its 
meanhig.  This  question  of  Jurisdiction  does 
not  ao  much  concern  the  ultimate  rights  of 
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the  parties  as  it  does  methods  of  procedure. 
'  Tbe  right  of  snltora  respecting  the  subject- 
matter  in  dispute  will  be  determined  by  aj)- 
plylng  to  the  f&cts,  when  ascertained,  the 
same  principles  and  rules  of  law,  whether 
the  action  was  commenced  in  this  court  in 
quo  warranto  or  in  the  court  of  common  pleas 
by  a  teal  action.  What  the  proper  practice 
might  be  if  the  controversy  was  between  the 
state  and  a  private  person,  we  need  not  stop 
to  discuss,  the  case  before  us  being  one 
where  a  corporation,  a  mere  creature  of  the 
state,  is  occupying  lands  admitted  to  have 
formed  a  part  of  the  canal  system  of  the 
state,  and  required  to  set  forth  the  grounds 
by  wliich  its  occupation  is  Justified.  The 
practice  of  bringing  in  this  court  proceedings 
in  quo  warranto  to  determine  controversies 
similar  in  all  essential  respects  to  that  In- 
volved in  this  action  originated  nearly  a 
score  of  years  ago.  In  State  v.  Cincinnati  C. 
Ry.  Co.,  87  Ohio  St  157,  a  case  like  the  one 
under  consideration,  the  original  Jurisdiction 
of  this  court  was  successfully  invoked.  True, 
the  Jurisdiction  of  the  court  does  not  seem 
to  have  been  challenged  in  that  case,— a  cir- 
cumstance doubtless  weakening  its  force  as 
an  authority.  Since  that  decision  was  ren- 
dered, however,  and  upon  its  authority,  the 
Jurisdiction  of  this  court.  In  cases  involving 
the  same  question,  has  been  exercised  a 
number  of  times.  And  in  the  unreported 
case  of  State  v.  Toledo  &  W.  V.  R,  Ck).,  the 
Jurisdiction  being  assailed  was  sustained,  aft- 
er argument!  The  validity  of  a  numl>er  of 
Judgments  rests  solely  upon  this  Jurisdiction. 
If  the  Jurisdiction  did  not  subsist,  those  Judg- 
ments are  absolutely  void.  In  view  of  the 
•erions  consequences  that  would  follow  from 
overroUng  those  cases,  it  should  not  bo  light- 
ly done. 

The  statute  in  force  when  the  constitutimi 
was  adopted,  as  we  have  seen,  authorized 
proceedings  in  quo  warranto  against  a  cor- 
poration whenever  it  exercised  any  "franchise 
■or  privilege"  not  conferred  upon  it  by  law. 
The  contention  that  the  word  "privilege"  was 
used  advisedly  by  the  legislature  as  more 
-compreheiLalve  than  "franchise,"  and,  in  a 
sense  broad  enough  to  comprehend  a  specific 
«laim  in  respect  of  public  property,  is  not 
without  reason  for  its  support  If  the  word 
"privilege"  was  employed  as  synonomous 
with  "franchise,"  its  use  was  roparflnous. 
If  not  employed  as  synonomous  with  fian- 
■chise,  in  what  sense  was  it  emidoyed?  In 
this  connection,  it  may  prove  profitable  to 
refer  to  the  difference  between  the  language 
-this  statute  used  to  authorize  a  proceeding  in 
quo  warranto  and  that  employed  to  limit  the 
time  within  which  to  bring  the  proceeding 
■36  Ohio  Laws,  p.  09,  f  8,  and  page  73,  (  26. 
The  action  may  be  brought  whenever  a  cor- 
poration exercises  a  "franchise  or  privilege 
not  conferred  upon  it  by  law."  The  limita- 
tion of  ume  is  made  to  apply  to  the  exerdse 
-of  a  "power  or  franchise"  under  its  charter. 
'The  phrase,  "franchise  or  privilege  not  con- 

'  No  opinion. 


ferred  •  •  •  by  law,"  Is  more  comprehen- 
sive than  the  words  "power  or  frauchlstf 
•  •  •  under  its  charter."  The  formef 
phrase,  according  to  the  sense  It  ordinarily  ' 
bears,  doubtless  Includes  many  things  not 
embraced  by  the  latter.  This  marked  dUTer- 
ence  of  phraseology  should  not  needlessly  tM 
attributed  to  accident  If  the  general  assem- 
bly Intended  that  wh«e  a  corporation  merely 
exercised  a  power  or  franchise  under— that 
is  by  virtue  of— its  charter  this  power  or  fran- 
chise should  not  be  challenged  by  the  state 
after  20  years'  user,  and  also  Intended  that  an 
action  In  quo  warranto  might  be  brought 
against  a  eotporation,  and  that  too,  without 
limitation  of  time,  whenever  it  claimed  or 
exercised  an  unwarranted  right  or  privilege 
respecting  the  property  of  the  state,  it  chose, 
in  the  language  Just  quoted,  an  appropriate 
medium  to  express  such  intention.  The  for- 
mer decisions  of  this  court  sustaining  its  Ju- 
risdiction in  this  class  of  cases  must  be  based 
upon  doctrines  of  the  common  law  or  upon 
the  provisions  of  the  statute  Just  referred  to, 
which  were  in  force  when  the  present  con- 
stltDtion  was  adopted.  If  we  concede  that 
the  common-law  doctrine  had  become  obso- 
lete at  the  time  the  constitution  was  adopted, 
then  the  court  heretofore,  in  aitertalnlng 
original  Jurisdiction  in  this  class  of  contro- 
versies, must  have  held  that  it  was  author- 
ized by  that  The  ancient  rule  of  the  com- 
mon law  authorizing  proceedings  In  quo  war- 
ranto by  the  crown  against  a  subject  assert- 
ing some  right  respecting  lands  claimed  by 
the  crown,  together  with  the  aptness  of  the 
proceeding  to  advance  the  inquiry,  ate  not 
wholly  immaterial  upon  this  question  of  stat- 
utory construction.  If  It  once  existed  and 
had  l>ecome  obsolete,  that,  together  with  its 
appropriateness  as  a  remedy,  may  have  been 
the  cause  of  legislative  action  on  the  subject 
In  view  of  these  considerations,  we  adhere 
to  the  former  decisions  of  the  court  upon  the 
question  of  its  original  jurisdiction  in  this 
class  of  cases. 

Having  sustained  the  Jurisdiction  of  the 
court,  the  other  grounds  urged  in  support 
of  tbis  demurrer  to  the  petition  present  but 
little  difficulty.  True,  the  petition  discloses 
that  tile  defendant  has  occupied  lands  form- 
ing a  part  of  our  public  canal  system,  under 
a  claim  of  right  for  more  than  20  years;  but 
statutes  of  limitation  do  not  run  against  the 
state,  unless  the  intention  that  they  shall 
ao  nm  is  obvious.  The  limitation  of  time 
within  which  an  action  In  quo  warranto  ia 
to  be  begun  is  found  in  section  6789,  Rev. 
St,  which  reads:  "Nothing  in  this  chapter 
contained  shall  authorize  an  action  against  a 
cori)oration  for  forfeiture  of  charter,  unless 
the  same  be  commenced  within  five  years 
after  the  act  complained  of  was  done  or  com- 
mitted: nor  shall  an  action  be  brought 
against  a  corporation  for  exercising  a  power 
or  franchise  under  Its  charter  which  It  has 
used  and  exercised  tor  a  term  of  twenty 
years."   As  the  present  proceeding  doea  not 
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seek  a  forfeiture  of  the  charter  of  defend- 
ant, the  5-year8  limitation  doea  not  ap- 
ply. Neither  does  the  20-jeaxa  limitation  ap- 
ply, because  the  proceeding  is  not  directed 
against  the  exercise  of  a  "power  or  fran- 
chise under"  the  charter  of  the  corporation. 
Its  object  is  to  oust  the  defendant  from  a 
right  It  was  ezorciBing  in  respect  of  the  canal 
lands  of  the  state,  and  no  limitation  is  pre- 
scribed to  the  bringing  of  an  action  to  secure 
that  end. 

Whether  the  petition  states  a  cause  of  ac- 
tion depends  upon  the  title  the  state  acquired 
In  the  lands  in  controversy  when  It  appro- 
priated them  to  canal  purposes,  and  the  con- 
struction that  should  be  given  to  conveyance 
It  made  to  the  city  of  Cincinnati.  Tliat  the 
title  of  the  state  to  its  canal  lands  is  one  in 
fee  simple  is  a  question  of  law.  The  only 
fact  to  be  ascertained  is  whetlier  the  lands 
were  in  fact  a  portion  of  the  canal  system. 
How  the  acquisition  was  made  is  not  mate- 
rial. The  mere  seizure  and  appropriation 
of  a  parcel  of  land  for  canal  purposes,  by 
force  of  the  statute  under  which  our  ca- 
nals were  constructed,  was  alone  sufficient  to 
vest  in  the  state  a  fee-simple  title  to  them. 
Nor  could  any  other  title  than  one  In  fee 
simple  be  received  by  the  state  for  lands  to 
be  devoted  to  a  canal.  A  mere  occupation  of 
lands  by  the  state  for  canal  purposes  was 
a  seizure  and  appropriation  of  it  to  that  pur- 
pose, and  to  be  devoted  to  that  purpose  was 
to  give  to  the  state  a  fee-simple  title  thereto. 
No  conveyance  was  necessary.  The  seizure 
and  occupation  transferred  to  the  state  the 
entire  estate  in  the  lands  so  seized  and  occu- 
pied, leaving  to  the  former  owner  simply  a 
claim  for  compensation.  23  Ohio  Laws,  p. 
56,  i  8;  Malone  v.  City  of  Toledo,  28  Ohio 
St  643;  Id.,  34  Ohio  St  541. 

The  iands,  the  occupation  ot  which  Is  the 
subject  of  controversy  In  this  action,  were 
a  part  o'  the  canal  lands  of  the  state,  to 
which,  as  before  stated,  the  state  had  a  fee- 
simple  title.  The  statute  of  1863  (GO  Ohio 
Laws,  p.  44)  did  not  authorize  a  conveyance 
In  fee  to  the  dty  of  Cincinnati  of  the  parcel 
of  land  In  controversy,  nor  did  the  deed  of 
tbe  governor,  made  pursuant  thereto,  pur- 
port to  convey  such  title.  The  statute,  as 
well  as  the  deed,  expressly  describes  the  in- 
terest conveyed.  It  was  an  "authority  and 
permission  to  the  dty  of  Cincinnati  to  enter 
upon.  Improve  and  occupy  forever  as  a  pub- 
lic highway  and  for  sewerage  purposes"  the 
land  in  controversy.  No  other  estate,  right, 
or  Interest  was  granted  or  Intended  to  be 
granted  than  that  Just  recited.  Grants  made 
by  the  state  are  not  to  be  extended  by  con- 
struction. The  grant  was  of  a  right  to  oc- 
cupy and  improve  this  strip  of  land  for  two 
spedfled  purposes,— for  sewerage  and  a  pub- 
lic highway,— the  fee  remaining  in  tbe  state. 
No  power  of  sale  passed  to  the  city,  nor  any 
power  to  barter  this  strip  of  land  for  another 
strip  or  parcel  lying  elsewhere,  although  the 
latter  should  be  used  lor  street  or  sewerage 


purposes.  The  limit  of  the  rights  of  the 
dty  under  the  conveyance  was  to  improve 
and  use  the  land  conveyed  for  sewerage  and 
stzeet  purposes.  It  could  use  or  apply  It  to 
no  other  purpose  itself,  nor  could  It  grant  to 
another  any  right  whatever  In  these  lands. 
The  dty,  by  the  ordinance  of  December  1, 
1871,  vacated  Eggleston  avenue  from  the 
north  line  of  Front  street  to  the  south  line  of 
Pearl  street  That  was  a  direct  attandon- 
ment  of  the  right  which  tiad  been  conveyed 
to  the  dty  by  the  state  to  Improve  and  use 
for  a  street  the  portion  thus  vacated;  and  by 
the  use  to  which  It  permitted  the  defendant 
to  appropriate  that  portion  of  the  strip  which 
is  sittiate  south  of  Pearl  street,  it  may  be 
fairly  inferred  that  the  dty  has  abandoned 
that  also.  The  dty  having  abandoned  this 
right,  it  reverts  to  the  state  from  which  tbe 
right  emanated.  The  state  was  the  absolute 
owner  in  fee  of  the  whole  estate  and  interest 
In  this  strip  of  land;  it  conveyed  to  the  cily 
a  right  to  use  It  for  two  specified  purposes 
only.  Upon  the  abandonment  by  the  city  of 
either  purpose,  the  interest  to  that  extent  re- 
turned to  the  grantor.  By  the  express  terms 
of  tl>e  deed  made  to  the  city,  as  well  as  by 
the  terms  of  the  statute  authorizing  It,  the 
city  was  authorized  to  enter  upon,  Improve, 
and  occupy  all  or  any  part  of  tbe  strip  of 
land  which  Is  the  subject  of  controversy; 
so  the  fact  tliat  the  city  has  abandoned  a 
part  of  the  land  for  street  purposes  does  not 
work  an  abandonment  of  the  whole.  Nor  la 
the  use  to  which  the  dty  has  permitted  tbe 
defendant  to  devote  that  part  of  the  land 
which  lies  between  Broadway  and  Pearl 
streets  Inconsistent  with  its  continued  use 
by  tbe  dty  for  street  purposes;  and  there- 
fore such  use  by  the  defendant  does  not  work 
an  abandonment  of  the  city's  rights.  But  as 
the  right  granted  to  the  city  only  authorized 
a  use  by  the  city  itself  of  the  premises  grant- 
ed, the  city  could  grant  no  right  to  the  de- 
fendant to  lay  Its  track  thereon,  and  thoe- 
foie  such  use  of  the  premises  by  the  defendant 
Is  without  authority  of  law.  These  views  re- 
quire us  to  overrule  the  demurrer  to  the  pe- 
tition. 

We  now  pass  to  a  consideration  of  the  an- 
swer, wtilch,  as  we  have  seen,  is  attacked  by 
both  a  demurrer  and  a  motion. 

The  first  defense,  among  other  things,  de- 
nies the  allegations  of  the  13th,  14th,  15tta, 
16th,  and  17th  paragraphs  of  the  petition. 
These  paragraphs,  excepting  the  13th,  state 
no  facts  upon  which  relief  is  predicated,  but 
are  in  the  nature  of  conclusions  drawn  by 
tlie  pleader  from  material  facts  before 
averred  in  tbe  petition;  and  thdr  denial, 
therefore,  raises  no  material  issue.  The  13th 
paragraph  of  the  petition  is  in  the  follow- 
ing words:  "(13)  The  plaintiff  avers  and 
charges  that,  subject  to  the  rights,  privileges, 
and  easements  therein,  which  were  granted 
to  the  city  of  Cincinnati  by  the  state,  under 
the  act  of  March  24,  1863,  excepting,  how- 
ever, such  of  tbe  rights,  privileges,  and  ease- 
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tnentA  thoa  grranted  as,  by  reason  of  the  facts 
h»einbefore  stated,  have  since  then  been 
released,  abandoned,  or  forfeited  by  said  city, 
the  state  of  Ohio  has  been,  since  the  said 
24th  day  of  March,  1863,  and  now  Is,  the 
owner  in  fee,  and  entitled  to  the  fall  use  and 
possession,  of  that  part  of  the  Miami  &  Brie 
Canal  eztMidlng  from  the  east  side  of  Broad- 
way in  the  city  of  Cincinnati  to  the  Ohio 
river,  including  the  width  thereof,  as  owned 
and  held  by  the  state  on  said  date."  To 
deny  the  ayerments  of  this  paragraph  would 
seem  to  put  in  issne  the  title  of  the  state  to 
land  occupied  by  the  defendant  The  first 
defense  of  the  answer  not  only  denies  the 
averments  of  this  paragraph,  but  proceeds 
as  f<dIows:  "And  tbe  defendant  denies  that 
the  plalntlfF,  on  or  prior  to  the  24th  day  of 
March,  1863,  or  at  any  other  time,  was  or  is 
the  owner  in  fee  of  tbe  real  estate,  or  any 
I>art  of  the  real  estate  mentioned  in  the  peti- 
tion; but,  on  the  contrary,  says  that  the 
piaintifF  has  not  and  never  had  any  interest 
or  estate  therein,  except  the  right  to  use  and 
occupy  a  portion  thereof  for  canal  purposes, 
that  no  compensation  was  ever  paid  therefor 
by  the  plaintUF,  and  that  no  title  in  any  of 
said  real  estate  was  ever  conveyed  to  tbe 
plaintlfF,  or  otherwise  acquired  by  It."  We 
have  already  adverted  to  the  method  by 
which  the  state  acquired  its  canal  lands. 
No  conveyances  were  required,  nor  was  any 
legal  or  formal  proceeding  of  any  kind  nec- 
essary. It  simply  occupied  such  as  the  canal 
commissioners  desired.  This  occupancy,  by 
force  of  the  statute  (23  Ohio  Laws,  p.  56,  |  8), 
vested  the  legal  title  in  the  state.  No  direct 
averment  of  title  was  necessary.  From  the 
fact  alone  that  a  tract  of  land  was  occupied 
by  the  state  for  the  purposes  connected  with 
its  canal  system  it  followed,  as  matter  of 
law,  that  the  state  owned  it  in  fee  simpla 
Under  this  state  of  the  title,  to  simply  deny 
that  the  state  had  a  title  in  fee  was  to  deny 
a  conclusion  of  law.  To  contest  the  state's 
title,  the  party  must  deny  that  the  lands 
were  part  of  the  canal  system  of  the  state, 
and  the  answer  falls  short  of  doing  so.  In 
fact,  when  the  whole  answer  is  considered, 
the  connection  of  the  lands  occupied  by  the 
defmdant  with  the  canal  system  of  the  state 
as  clearly  appears  as  It  does  on  the  face  of 
the  petition.  The  attempted  denial  of  title, 
therefore,  is  not  sufficient  to  raise  a  material 
issue,  and  the  demurrer  to  It  should  be  sus- 
tained. 

The  remainder  of  the  answer  contains  no 
matter  entitled  to  an  extended  discossion. 
The  defendant  knew,  or  had  the  means  of 
knowing,  the  terms  of  the  conveyance  made 
by  the  state  to  the  city  of  Cincinnati.  They 
appear  not  only  In  the  c<mveyance  Itself,  but 
also  in  the  act  of  the  legislature  by  wbicb 
the  conveyance  was  authorized.  It  made 
the  arrangement  with  the  city  by  means  of 
which  it  entered  into  occupancy  of  these 
lands,  and  ezpoided  its  money  in  erecting 
structures  and  placing  railroad  tracks  there- 


on at  its  peril.  If  in  any  case  the  property 
of  the  state  can  be  lost  by  an  estoppel  pre- 
dicated upon  the  negligence  or  bad  faith  of 
one  of  its  officers  or  agents,  the  facte  of  this 
case  do  not  create  one.  Neither  was  the 
state  a  party  to  any  of  the  cases  which  are 
claimed  to  sustain  the  defendant  in  its  con- 
tention that  practically  the  whole  interest 
and  title  of  the  state  passed  to  the  city  by 
virtue  of  the  deed  made  to  it  for  these  lands, 
and  that  the  defendant  acquired,  by  its  con- 
tract with  the  city,  the  same  rights.  Doubt- 
less, If  the  city  had  any  righte  in  the  prem^ 
ises  which  it  could  convey,  they  passed, by 
the  deed  to  the  defendant;  but,  as  the  city 
had  no  rights  therein  other  than  that  of  oc- 
cupancy by  Itself  for  specified  purposes,  and 
such  rights  not  being  subject  to  a  conveyance, 
of  necessity  nothing  passed  by  Its  deed.  The 
demurrer  to  the  answer  should  be  sustained. 
This  disposes  of  the  answer.  True,  the  lar- 
ger part  of  It  might  be  stricken  out  as  im- 
material, but  we  deem  it  unnecessary  to  con- 
sider it  with  a  view  to  that  end.  The  de- 
fendant, upon  the  day  the  cause  was  finally 
submitted,  asked  and  obtained  leave  to  file 
the  following  amendment  to  ite  answer: 
"The  defendant,  for  amendment  to  its  an- 
swer, says,  in  addition  to  the  allegations 
thereof,  that  this  proceeding  and  the  laws 
purporting  to  authorize  the  same  are  In  con- 
travention of  the  constitution  of  the  United 
States,  and  especially  of  the  fifth  and  four- 
teenth articles  of  amendment"  As  our  at- 
tention has  not  been  directed  to  any  Incon- 
sistency between  the  proceeding  under  con- 
sldraation,  or  the  statute  by  which  it  was  au- 
thorized, and  the  constitution  of  the  United 
States,  and  as  we  perceive  none,  we  enter 
upon  no  discussion  of  the  question.  Judg- 
ment for  relator. 

(166  111.  661) 
CITY  OF  CBNTRALIA  v.  WRIGHT.i 
(Supreme  Court  of  Illinois.     June  14,  1895.) 
Damaois— Ehinbnt  Domain  —  Municifai,  Cobfo- 

KATION — WaTBK  CiODBSBS. 

Where  a  dty  which  is  authorized  by  law 
to  establish  a  system  of  waterworks,  and  to 
maintain  the  same  indefinitely,  erects  a  dam  for 
the  purpose  of  procaring  a  water  supply,  a  prop- 
erty owner  who  is  injured  by  the  erection  of 
such  dam  may  recover  damages  both  past  and 
prospective. 

Appeal  from  appellate  court  Fourth  dis- 
trict 

Action  on  the  case  by  Thomas  A.  Wright 
against  the  city  of  (Jeutralia.  PlaintifC  ob- 
tained Judgment  which  was  affirmed  by  the 
appellate  court  Defendant  appeals.  Af- 
fiirmed. 

This  action  was  brought  by  Thomas  A. 
Wright  against  the  city  of  Centralla  to  re- 
cover damages  to  certain  lands  caused  by  the 
construction  of  a  dam  across  a  certain  non- 
navigable  stream  near  the  city  of  Centrslia, 

^  Reported  by  Louis  Boisot  Jr.,  Bsq.,  of  the 
Ohicaco  bar. 
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whereby  plaintiff  alleges  water  was  set  back 
npon  his  premises,  and  a  ford  across  said 
stream  and  a  private  way  to  his  land  thereby 
rendered  Impassable.  On  a  trial  before  the 
court,  a  jury  having  been  waived,  plaintiff 
recovered  a  judgment  for  $250,  which  was 
afOrmed  In  the  appellate  court,  to  reverse 
which  the  city  of  Centralia  appealed. 

Samuel  L.  Dwlght  and  Frank  F.  Noleman, 
for  appellant    W.  F.  Bundy,  for  appellee. 

GRAIO,  J.  It  appears  from  the  record  that 
appellee  owns  45  acres  of  land  near  Centralia, 
through  which  a  stream  of  water  known  as 
"Crooked  Greek"  runs.  Appellee  was  a 
batcher,  and  used  this  land  for  pasturing  cat- 
tle and  other  animals  purchased  for  his  butch- 
er shop.  Several  years  ago,  the  Illinois  Cen- 
tral Railroad  Company  constructed  a  dam 
across  Crooked  creek,  a  short  distance  below 
the  premises,  erected  a  pump  house,  estab- 
lished a  small  system  of  waterworks,  and  pro- 
cured water  for  their  shops,  roundhouse,  and 
yards  at  Centralia.  Appellee  had  a  ford 
where  be  crossed  the  creek  going  to  and  from 
his  lands,  but  the  dam  so  erected  by  the  rail- 
road never  backed  the  water  over  the  ford. 
On  the  4th  day  of  March,  18&3,  the  lUlnois 
Central  Railroad  Company  entered  Into  a  con- 
tract in  writing  with  tlie  city  of  Centralia, 
under  which  the  city  secured  the  use  and 
control  of  the  property  of  the  railroad  company 
where  its  waterworks  were  located,  and  all 
of  its  plant  and  machlueiy,  for  a  period  of 
20  years,  for  the  purpose  of  enlarging  the  wa- 
terworks plant,  and  furnishing  a  supply  of 
wator  to  the  city,  and  also  to  the  railroad 
company.  The  city,  among  other  things, 
agreed:  "(1)  That  it  will,  as  soon  as  prac- 
ticable, proceed  to  establish  a  system  of  wa- 
terworks upon  said  demised  premises  and 
elsewhere  in  the  said  city  of  Centralia,  for 
the  purpose  of  supplying  the  public,  including 
the  said  party  of  the  first  part,  as  hereinafter 
specified,  in  the  said  city  of  Centralia,  with 
an  adequate  supply  of  water;  and  to  that 
end,  and  for  that  purpose,  it  will  alter,  im- 
prove, and  increase  the  said  system  of  water- 
works herein  demised,  Improving  and  increas- 
ing the  capacity  of  the  reservoir  formed  in 
the  channel  of  Crooked  creek,  by  raising  the 
t(9  of  said  dam  to  within  about  four  feet  of 
the  top  of  said  creek  banks,  by  purchasing 
and  erecting  another  large  boiler  and  pump, 
also  a  large  stand  pipe  and  suitable  water 
mains  to  be  erected  and  placed,  so  that  an 
adequate  supply  of  water  may  be  furnished 
to  the  public  and  the  said  party  of  the  first 
part,  at  convenient  points  in  the  said  city  of 
Centralia,  and  from  time  to  time  during  the 
continuance  of  this  contract.  Increase  its  said 
system  of  waterworks  and  Its  facilities  for 
furnishing  water,  as  the  demands  for  tiie 
same  and  the  consumption  thereof  shall  re- 
quire." Under  this  contract,  the  city  of  Cen- 
tralia secured  competent  mechanics,  and  re- 
moved the  top  of  the  old  dam  until  a  solid 


foundation  was  reached,  and  then  began  the 
construction  of  a  solid  stone  dam  across  the 
entire  stream.  .  This  dam  was  raised  eight  feet, 
to  a  point  within  four  feet  of  the  top  of  tbe 
banks  of  the  stream.  As  a  result  of  the  con- 
struction of  the  dam,  at  the  ford  where  ap- 
pellee had  been  in  the  habit  of  crossing,  tbe 
water  was  three  feet,  eight  inches  deep,  and 
spread  out  sixty  feet  wide;  and,  when  tbe 
creek  was  raised  by  rains,  tbe  lands  of  ap- 
pellee were  overfiowed. 

On  the  trial  in  the  circuit  court,  it  was  con- 
tended by  the  defendant  that  plaintiff  could 
only  recover  such  damages  as  bad  been  sus- 
tained up  to  the  time  tbe  suit  was  commen- 
ced; while,  on  the  other  hand,  plaintiff  in- 
sisted  he  was  entitled  to  recover  In  the  one 
action  all  damages  for  the  past,  present,  and 
the  future.  Upon  this  question  the  court  held 
in  favor  of  the  plaintlC,  and  this  ruling  pre- 
sents the  principal  question— indeed,  the  only 
question  of  any  importance— presented  by  tbe 
record.  Und»  the  statute,  the  dty  of  Cen- 
tralia, for  the  purpose  of  establishing  a  sys- 
tem of  waterworks,  had  the  power  to  procure 
and  bold  all  necessary  lands,  by  purchase, 
lease,  condemnation,  or  otherwise.  Hurd's 
Rev.  St  1893,  p.  801.  After  the  lands  were 
acquired  for  a  plant,  the  dty  had  the  power 
to  construct  a  suitable  dam  across  the  stream, 
tar  the  purpose  of  obtaining  a  proper  supply 
of  water.  But  artide  2,  {  13,  of  the  consti- 
tution, provides  that  prtvate  property  shall 
not  be  taken  or  damaged  for  public  use  with- 
out just  compensation.  While  tbe  dty  of 
Centralia  was  empowered  to  purchase  or 
lease  from  the  railroad  company  Its  plant, 
and  Improve  the  same  in  such  mann^  as  the 
demands  of  the  public  required,  yet  if,  in 
nuiking  the  improvement,  a  private  land  owner 
was  damaged,  the  constitution  gave  him  a 
remedy  for  the  injury  sustained.  But  to  re- 
cur to  the  question  In  dispute, — whether  tbe 
recovery  shall  be  confined  to  such  damages 
as  had  been  sustained  at  the  time  the  action 
was  brought,  or  shall  a  recovery  be  bad  for 
all  past  present,  and  future  damages?  Tbe 
solution  of  this  question,  as  we  understand 
tbe  law,  depends  upon  another  question,  and 
that  is  whether  the  injury  is  permanent  in 
its  nature,  or  merely  of  a  tempoiary  char- 
acter. If  the  former,  all  damages  may  be  re- 
covered; If  the  latter,  only  such  damages  as 
had  accrued  up  to  the  time  the  action  was 
brought  Thus,  In  Railroad  Ca  v.  Maber,  91 
UL  312,  where  an  action  was  brought  to  re 
cover  damages  to  a  lot  alleged  to  have  been 
sustained  by  the  erection  of  a  piw  for  a 
bridge,  it  was  hdd,  where  an  injury  to  real 
estate  is  permanent  In  Its  nature,  and  not  of 
atemporary  character,  the  ownra:  may  recovs, 
not  only  for  the  present,  but  also  for  future, 
damages,  and  such  a  recovery  will  be  a  bar 
to  any  other  action  for  damages  growing  out 
of  the  continuance  of  the  cause  of  the  injury. 
In  Brewing  Co.  v.  Compton,  142  111.  511,  32 
N.  B.  693,  where  a  similar  question  arose,  it 
was  held:    If  a  private  structure  or  other 
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-work  on  land  Is  the  cause  of  a  nuisance  or 
other  tort  to  the  plaintiff,  the  law  will  not  re- 
gard it  as  permanent,  no  matter  with  what 
intention  it  was  built,  and  damages  can  there- 
fore be  recovered  only  to  the  date  of  the  ac- 
tion. But  in  the  case  of  permanent  injury 
'Caused  by  lawful  public  structures,  properly 
constructed,  and  permanent  in  their  character, 
damages  may  be  allowed  for  the  whole  in- 
Jury,  past  and  prospectlTe.  So  in  Railroad 
Co.  ▼.  Loeb,  US  ni.  203,  8  K.  E.  460.  it  was 
held:  "In  an  action  brought  for  a  deteriora> 
tion  in  value  of  real  estate  occasioned  by  a 
nuisance  of  a  permanent  character,  or  which 
is  treated  as  i)ermanent  by  the  parties,  all 
damages  for  the  past  and  future  injary  of  tbe 
property  may  be  recovered,  and  one  recovery 
in  such  case  is  a  bar  to  all  future  actions 
for  the  same  causei"  In  Railroad  Oo.  r.  Mc- 
Auley,  121  lU.  160,  11  N.  B.  67,  a  similar 
question  arose,  and  it  was  there  held:  "In 
case  of  an  injury  arising  from  a  nuisance^ 
where  the  original  nnlsance  to  land  Is  of  a 
permanent  cliaracter,  a  recovery  mnst  be  had 
for  the  entire  damages  in  one  action;  bnt 
where  the  nuisance  is  transl«it,  rather  than 
pwmanent,  the  continuance  of  the  injurious 
acts  la  regarded  as  a  new  nuisance,  for  which  a 
fresh  action  will  lie."  There  are  many  other 
cases  where  the  same  doctrine  has  been  laid 
down,  but  the  law  on  this  subject  is  so  well 
settled  that  a  reference  to  other  cases  Is  not 
deemed  necessary. 

Here  the  city  of  Centralia  procured  the 
plant  where  it  could  establish  a  system  of 
waterworks  to  supply  the  Inhabitants  of  the 
city  and  the  railroad  company  with  water, 
not  for  a  day,  a  week,  or  a  year,  bnt  con- 
tinuously. A  dam  was  constructed,  which 
seemed  to  be  Of  a  permanent  character. 
Pipes  were  laid  and  other  Improvements 
made,  which  all  seemed  to  be  of  a  permanent 
character.  It  is  true  the  plant  was  leased,  as 
is  provided  in  the  lease,  only  for  20  years,  bnt 
that  is  unimportant  It  may  be  renewed,  as 
its  terms  indicate  the  parties  intend  shall  be 
done;  but,  if  it  is  not  renewed,  it  is  apparent 
from  the  lease  Itself  that  the  waterworks 
plant  will  remain  and  be  continued  after  the 
lease  expires,  as  a  permanent  "plant."  The 
lease  provides:  "(10)  Should  the  parties  here- 
to elect  not  to  renew  this  contract  at  the  ez'- 
piratlon  of  said  term,  then  the  said  party  of 
the  first  part  shall  purchase  the  permanent 
improvements,  other  than  machinery,  etc., 
which  it  is  herein  provided  that  said  party 
of  the  second  part  shall  have  a  right  to  re- 
move, provided,  however,  that  such  perma- 
nent improvements  shall  be  of  a  kind  and 
quality  as  are  reasonably  fit  and  snitable  for 
such  a  system  of  waterworks  as  the  party  of 
the  first  part  may  require  at  that  time;  and, 
if  said  parties  shall  be  unable  to  agree  upon 
the  value  thereof,  then  said  parties  shall  each 
select  an  appraiser,  who  shall  determine 
amount,"  etc.  Whether  the  lease  is  renewed 
or  not.  it  Is  apparent  that  the  dam  which 
caused  the  li\)ui7,  and  the  waterworks  plant, 


will  continue  as  a  permanent  structtire.  Bnt, 
aside  from  these  considerations,  it  is  not  nec- 
essary to  establish  the  fact  that  the  structure 
erected  by  the  city  shall  continue  forever  in 
order  to  determine  that  the  structure  is  per- 
manent It  is  enough  that  the  city  had  the 
legal  right  to  erect  and  maintain  the  system 
of  waterworks  perpetually.  When  the  letse 
expires  it  is  not  bound  to  surrender  the  plant 
to  the  railroad  company;  but  it  may  con- 
demn the  lands,  and  thus  acquire  the  absolute 
title,  and  continue  for  all  time,  if  it  so  de- 
sires. What  was  said  in  Railroad  Go.  v. 
Horan.  131  IlL  301,  28  N.  B.  621,  applies  here. 
In  the  discussion  of  what  structures  may  be 
regarded  as  permanent,  it  is  said:  "It  can- 
not be  doubted  that  the  roadbed,  embank- 
ments, bridges,  culverts,  and  other  appurte- 
nances of  a  railroad  constructed  and  main- 
tained in  pursuance  of  lawful  authority  are 
to  be  regarded  in  law  as  permanent  struc- 
tures. This  is  not  so  because  It  is  certain  that 
they  will  in  fact  continue  to  subsist  in  their 
present  condition  fm^ver,  or  that  they  are 
not  liable  to  be  changed  In  many  respects  by 
the  proprietors  of  the  railroad  comimny  when- 
ever they  see  fit,  or  by  natural  causes,  bnt 
it  Is  so  because  the  railroad  comimny  has  a 
legal  right  to  maintain  them  perpetually." 
Here  the  city  of  Centralia  was  authorized  by 
law  to  establish  and  maintain  a  system  of  wa- 
terworks, and  it  has  the  power  to  continue 
them  perpetually.  We  think,  therefore,  the 
erection  of  the  dam  which  caused  the  dam- 
ages was  a  permanent  structure;  and  the  cir- 
cuit and  appellate  courts  properly  held  that 
damages,  past,  present,  and  prospective,  were 
recoverable.  The  judgment  of  the  appellate 
court  will  be  affirmed.    Affirmed. 


U56  111.  540) 

HOGUB  V.  CORBIT.i 

(Supreme  Court  of  Illinois.     June  14, 1S95.) 

Attachhint  Lbvt— Validitt— Rbtobn  or  Shbr- 

ZFr— Lien  of  Judombnt — Collaterai.  Attack. 

1.  An  execution  sale  of  land  to  s&tisf  y  a 
Judgment  in  attachment  is  not  subject  to  col- 
lateral attack  because  the  affidavit  for  attach- 
ment did  not  state  the  nature  of  the  debt  or  give 
the  defendant's  residence,  since  such  defects,  be- 
ing amendable,  render  the  proceedings  merely 
voidable. 

2.  Nor  is  such  sale  affected  by  the  sheriff's 
omission  to  state  in  his  levy  that  the  land  at- 
tached belonged  to  the  defendant 

3.  Nor  is  it  affected  by  the  fact  that  the 
sheriff  did  not  return  the  writ  until  after  the 
return  day. 

4.  The  date  of  the  return  of  a  writ  is  the 
date  when  it  is  placed  by  the  sheriff  in  the  office 
from  which  it  was  issued. 

5.  Where  a  judgment  in  attachment  gives 
the  right  of  execution  to  the  defendant  instead 
of  to  the  plaintiff,  and  the  execution  incorrectly 
states  the  date  of  the  attachment  writ  these  pr 
rora,  being  manifestly  clerical,  may  be  correct- 
ed by  the  court  at  a  subsequent  term. 

6.  Where  there  is  personal  service  on  the 
defendant  in  attachment  it  is  proper  to  render 

1  Reported  by  Louis  Boisot,  Jr.,  Esq.,  of  the 
Chicago  bur. 
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personal  Jndgment  against  him,  and  the  Uen  of 
fmch  jadgment  relates  back  to  the  levy  of  the 
attachment 

Appeal  from  circuit  court.  Union  county;  J. 
P.  Robarts,  Judge. 

Ejectment  by  Emma  E.  Corbit  against  L. 
P.  Hogue.  Piaintier  obtained  Judgment. 
Defendant  appeals.    Affirmed. 

Crawford  &  Dodd,  for  appellant  Karrakei 
&  Lingle,  for  appellee. 

BAKER,  J.  This  Is  ejectment  for  80  acres 
of  land,  prosecuted  in  the  Union  circuit  court 
by  Emma  E.  Corbit,  appellee,  against  L.  P. 
Hogue,  the  appellant  A  trial  resulted  in 
Judgment  for  the  former,  and  from  that  Judg- 
ment This  appeal  was  taken.  The  parties 
claim  from  a  common  source  of  title,— one 
Edwin  W.  Thomtoa  On  November  15, 1887, 
appellee  sued  out  of  said  circuit  court  a  writ 
of  attachment  against  the  real  and  personal 
estate  of  said  Thornton,  returnable  to  the 
March  term,  1888,  of  said  court  Upon  the 
same  day  the  sheriff  levied  the  writ  upon 
the  land  in  controversy,  and  filed  a  certificate 
of  the  levy  with  the  recorder  of  the  county. 
At  the  March  teim,  1888,  the  cause  was  con- 
tinued. There  was  personal  service  on  Thorn- 
ton to  the  September  term,  1888,  and  he  filed 
pleas.  A  trial  was  had  at  the  March  term, 
1889,  upon  the  issue  Joined  between  the  par- 
ties to  the  attaclunent  suit  and  a  Judgment 
was  rendered  in  favor  of  appellee  and  against 
Thornton  for  $1,091.66  and  costs.  The  title 
of  appellee  exhibited  in  this  ejectment  suit 
is  based  on  a  sale  made  in  satisfaction  of  that 
Judgment  Appellant  relies  upon  alleged  de- 
fects lu  the  attachment  suit  and  n'oceedinss, 
and  upon  a  tide  which  has  its  origin  in  a 
deed  from  Edwin  W.  Thornton  to  his  brother, 
Richard  Thornton,  which  was  acknowledged 
before  a  notary  public  on  November  18,  1887, 
and  filed  for  record  on  tliat  day. 

The  statute  (Rev.  St  c  11,  §  9)  provides  that 
when  a  writ  of  attadbment  is  levied  on  real 
estate  a  certificate  of  the  levy  shall  be  filed 
with  the  recorder  of  the  county  where  the 
land  is  situated,  and  that  such  levy  shaU  take 
er'ect  as  to  creditors  and  bona  fide  pnr^ 
chasers  without  notice,  from  and  after  the 
filing  of  the  same,  and  not  before.  Here,  as 
we  have  already  seen,  the  attachment  writ 
in  the  suit  against  Edwin  W.  Thornton  was 
levied  on  the  land,  and  a  certificate  of  the 
levy  filed  with  the  proper  rec<M-der  on  the 
15th  day  of  November,  1887,  whereas  the  deed 
from  said  Thornton  was  not  filed  for  record 
until  the  18th  day  of  said  November,  which 
was  tliree  days  after  the  lien  of  the  attach- 
ment levy  bad  become  effective.  It  is  urged, 
however,  that  on  account  of  various  alleged 
irregularities  and  defects  in  the  attachment 
IMToceedlngrs  the  levy  In  the  attachment  suit 
never  did  become  a  lien,  or,  even  if  it  did, 
was  not  so  availed  of  in  the  subsequent  pro- 
ceedings as  to  accrue  to  the  benefit  of  appel- 
lee by  means  of  the  sherifTs  deed  that  was 


afterwards  executed  to  ber.  The  objections 
insisted  upon  In  that  behalf  are  quite  numer- 
ous. The  affidavit  for  attachment  was  very 
manifestly  defective,  and  not  in  conformity 
with  the  requirements  of  the  attachment  act. 
It  did  not  state  the  nature  of  the  indebted- 
ness for  which  the  suit  was  brought,  nor  did 
it  state  either  the  place  of  residoice  of  the 
defendant,  or  that  it  was  not  known,  or  that 
the  plaintiff,  upon  diligent  inquiry,  had  not 
been  able  to  ascertain  the  same.  It  did  state, 
however,  the  names  of  the  parties,  the  amount 
of  tbe  indebtedness  after  allowing  all  just 
deductions,  that  the  defendant  had  concealed 
himself  so  that  process  could  not  be  sorved 
upon  him,  and  tliat  the  plaintiff  did  not 
know  his  whereabouts  and  post-offlce  address. 
The  statute  expressly  makes  provision  for  the 
amendment  of  affidavits  for  attachment 
Here  it  is  evident  that  there  was  an  attempt 
to  comply  with  the  requirements  of  the  stat- 
ute, though  some  of  these  were  omitted  and 
others  defectively  stated.  The  affidavit,  un- 
der the  statute  and  under  the  doctrine  of 
Booth  V.  Rees,  26  111.  45,  and  other  cases,  was 
cleaiiy  amendable.  The  validity  of  the  writ 
depended  upon  the  validity  of  the  affidavit; 
and  the  affidavit  it  being  amoidable,  was 
voidable  merely,  and  not  void.  Bassett  v.  Brat- 
ton,  86  HI.  162.  The  affidavit,  the  writ,  and 
the  levy  of  that  writ  gave  the  court  juris- 
diction over  the  subject-matter  of  the  attach- 
ment A  thing  that  is  voidable  has  force 
and  effect,  but  In  OHisequence  of  some  in- 
herent quality  or  defect,  it  is  liable,  upon 
proper  steps  being  taken,  to  be  legally  an- 
nulled or  avoided.  But  the  steps  to  avoid 
it  must  be  taken  by  the  proper  party,  and  by 
means  of  a  direct  attack  upon  it  Here 
Hogue,  the  appellant,  was  a  stranger  to  the 
attachment  suit,  to  the  affidavit  and  the  writ 
that  was  levied,  and  to  the  Judgment  that  the 
court,  with  full  Jurisdiction  of  botb  the  sub- 
ject-matter and  the  parties  to  the  litigation, 
afterwards  rendered;  and  he  cannot,  in  this 
collateral  action,  call  in  question  and  impeach 
this  writ  and  affidavit  which  are  not  null 
and  void,  but  endowed  with  force  and  vitali- 
ty. See  Durham  v.  Heaton,  28  OL  264,  and 
authorities  there  cited.  In  the  case  just 
named  this  court  said  that  acts  done  under 
erroneous  or  voidable  process  are  binding,  and 
cannot  be  sucoessftilly  assailed,  except  by  a 
direct  proceeding. 

It  is  urged  that  no  valid  levy  of  the  attach- 
ment writ  was  made  on  the  land,  becanse 
neither  the  levy  indorsed  on  the  writ  nor  the 
certificate  of  levy  filed  states  whose  property 
was  levied  on.  The  levy  made  by  the  sheriff 
was  as  follows:  "By  virtue  of  the  witbin 
writ  of  attachment  1  have  levied  on  the  east 
half  of  the  northeast  quarter  of  section 
twelve  (12),  township  twelve  (12)  south,  range 
one  east  of  the  third  principal  meridian.  Un- 
ion county,  lUinois,  November  15th,  1887." 
The  command  of  the  writ  to  the  sheriff  was 
that  he  should  "attach  •  •  •  the  estate, 
real  or  personal,  of  the  said  Edwin  W.  Thorn- 
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ton,"  to  be  found  in  bis  county.  And  tbe 
sheriff  made  return  that  by  virtue  of  that 
writ  of  attachment  he  Iiad  levied  on  certain 
designated  property.  He  had  no  authority, 
under  the  Writ,  to  levy  upon  any  property 
otber  than  tbat  of  said  Thornton,  and  it 
would  have  been  a  violation  of  official  duty, 
and  a  tort,  for  him  to  have  done  so.  The 
rule  is  that,  where  the  legality  of  the  acts  of 
a  public  officer  are  brought  collaterally  in 
question,  he  is  presumed  to  have  done  his 
duty.  People  v.  Auditor  of  Public  Accounts, 
2  Scam.  667;  Harlow  v.  Blrger,  30  111.  425; 
People  V.  Newberry,  87  111.  41.  And  see,  also, 
Ballance  v.  Underbill,  3  Scam.  453;  Lieb  v. 
Hendoson,  91  111.  282;  and  People  v.  Walsh, 
90  111.  232.  O^iere  is  no  express  requirement 
In  the  statute  tliat  the  return  shall  state  in 
terms  that  tbe  property  levied  upon  is  the 
property  of  the  defendant  in  attachmoit. 
Rev.  St  c  11,  H  8-10.  WbUe  it  Is  tbe  bet- 
ter practice  tbat  it  sboold  appear  in  words 
from  the  return  that  tbe  property  attached 
was  the  property  of  the  defendant,  or  levied 
xtpoa  as  his  property,  yet  the  omission  of 
sucb  express  words  would  not— at  all  events, 
in  a  collateral  suit— Invalidate  a  title  the  ba- 
sis <tf  wblcb  is  tbe  levy. 

The  oonclndlng  portion  of  the  indorsement 
made  and  signed  by  the  sheriff  tliat  appears 
on  the  writ  of  attachment  is,  "And  return 
Edwin  W.  Thornton  not  found  in  my  county. 
November  15th,  1887."  The  writ  was  re- 
turnable on  March  5,  1888.  The  file  mark 
shows  that  it  was  filed  with  the  cleric  on 
March  8,  1888,— three  days  after  the  return 
day.  The  return  of  an  officer  to  process  is 
not  simply  his  indorsement  upon  it,  but  is  the 
actual  placing  of  it  in  the  office  from  which 
it  was  issued,  and  the  file  mark  of  the  clei^ 
Indicates  the  date  of  the  return.  Nelson  v. 
€k>ok,  19  Ul.  440;  Cariker  v.  Anderson,  27 
111.  358.  We  agree  wltb  counsel  that  the 
date  of  tbe  file  mark  is  in  this  case  to  be  tak- 
en to  I)e  the  date  of  the  sheriff's  return;  but 
we  do  not  sustain  their  contention  that,  be- 
cause the  writ  was  not  returned  by  the  sheriff 
until  after  the  return  day,  therefore  the  levy 
and  the  attachment  failed.  The  rule  is, 
where  there  is  no  peculiar  statute  to  the  con- 
trary, tbat  the  failure  of  the  officer  to  make 
return  on  or  bef(»e  the  return  day  will  not 
affect  the  lien  of  the  plaintiff  under  the  at- 
tachment. Drake,  Attacbm.  (7th  Ed.)  f  204, 
and  authorities  cited  In  footnote  3. 

The  Judgment  in  attachment  was  rendered 
at  the  March  term,  1889,  and  at  the  succeed- 
ing September  term  of  the  court,  in  a  proceed- 
ing by  appellee  against  Edwin  W.  Thornton 
and  Hogue,  the  appellant  here,  to  amend  and 
correct  said  Judgment  and  the  special  execu- 
tion issued  thereon,  it  was  ordered  that  said 
judgment,  as  entered  of  record,  should  be 
amended  by  striking  out  tbe  word  "def«ad- 
ant"  and  Inserting  the  word  "plaintiff"  in 
tbe  next  to  the  last  line  of  the  Judgment,  so 
tlxat  tbe  last  lines  of  the  Judgment  Sboold 
read  as  follows:    "Ordered  tbat  tbe  plaintiff 


liave  a  special  execution  on  said  Judgment." 
And  it  was  further  ordered  tliat  the  special 
execution  should  be  corrected  by  strildng 
out  "the  11th  day  of  March,  A.  D.  1889,"  in 
giving  the  date  of  the  issuing  of  the  writ  of 
attachment,  and  by  inserting  "tbe  15tb  day 
of  November,  A.  D.  1887";  and  by  striking 
out  the  word  "eleventh"  and  inserting  in  the 
S];>ecial  execution  the  word  "nineteenth,"  in 
giving  tbe  date  of  tbe  Judgment  The 
amendments  ordered  to  be  made  were  correc- 
tions of  manifest  mistakes  and  negligences 
of  the  clerk  of  tbe  court  in  making  up  the  rec- 
ord of  tbe  Judgment  and  in  issuing  final 
process,  and  there  was  ample,  even  super- 
abundant, malarial  in  the  record  to  amend  by. 
Tbe  Judgment  in  the  attachment  suit,  as 
It  stood  after  the  amendments  substituting 
"plaintiff"  for  "defendant"  in  its  last  sentence 
was,  In  part,  as  follows:  "Therefore  it  is 
considered  by  the  court  tbat  the  plaintiff  do 
recover  a  Judgment  for  one  thousand  nine- 
ty-one and  **/ioo  dollars  damages,  together 
with  her  costs  in  and  about  this  suit  expend- 
ed, and  she  shall  have  execution  therefor.  It 
is  ordered  that  the  plaintiff  have  a  special 
execution  on  said  Judgment"  As  we  und«v 
stand  the  last  of  the  claims  that  is  urged  by 
appellant,  it  is  that  the  Judgment  was  only 
a  general  and  personal  Judgment  against  the 
defendant,  and  only  became  a  lien  on  proper- 
ty of  the  defendant  from  and  after  Marcb  19, 
1889,  the  date  of  its  rendition;  and  that, 
since  the  Judgment  did  not  specifically  order 
the  sale  of  the  property  levied  on  under  the 
attachment  writ,  tbe  personal  Judgment  op- 
erated to  quash  tbe  attachment  and  release 
the  property  that  had  been  levied  on.  This 
claim  is  without  merit.  There  was  personal 
service  on  and  appearance  by  Thornton.  In 
that  state  of  the  record  the  plaintiff  was  en- 
titled to,  and  in  fact  recovered,  a  Judgment 
in  personam.  The  statute  (chapter  11,  {  34) 
expressly  provides  that  in  such  case  "execu- 
tion may  issue  thereon,  not  only  against  the 
property  attached,  but  other  property  of  the 
defendant"  And  In  the  Judgment  in  ques- 
tion the  court,  in  furtherance  of  the  statute, 
not  only  awarded  "execution"  for  the  dam- 
ages and  costs,  but  also  made  an  additional 
order  "that  the  plaintiff  have  a  special  execu- 
tion on  said  Judgment"  Neither  the  writ  of 
attachment  nor  the  levy  thereon  was  ever 
quashed.  The  attachment  was  never  dis- 
solved by  giving  bond  or  otherwise.  Tbe 
property  was  never  released.  The  levy  still 
continued  to  be  a  lien  up  to  and  at  the  time 
of  the  rendition  of  the  Judgment  And  even 
after  final  Judgment  the  attachment  lien  still 
remained  effectual  for  the  purpose  of  preserv- 
ing the  priority  of  lien.  Such  Judgment  re- 
lates back  to  the  levy.  Julllard  v.  May,  130 
lU.  87,  22  N.  E.  477;  Ck>nn  v.  Caldwell.  1 
Gllman,  531;  Martin  v.  Dryden,  Id.  187; 
Young  V.  Campbell,  5  Oilman,  80;  Kerr  v. 
Swallow,  33  111.  379.  The  case  of  Wasson  v. 
Ck>ne,  86  111.  46,  is  not  here  in  point  Tbat 
was  not  an  attachment  suit  commenced  in 
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a  court  of  record,  under  the  provlsiona  of 
the  act  approved  December  28,  1871  (Laws 
1871-72,  p.  176),  but  an  attachment  com- 
menced before  a  losUce  of  the  peace,  under 
the  provisions  of  the  act  In  regard  to  attach- 
m^its  before  Justices  of  the  peace,  approved 
February  9,  1872  (Laws  1871-72,  p.  186); 
and  the  case  was  not  controlled  by  section  34 
ot  the  act  of  1871,  but  by  sections  8  and  11  of 
the  act  of  1872,  the  last  of  which  sections  re- 
quires that,  if  judgment  be  given  against  the 
defendant,  then  the  Justice  of  the  peace  "shall 
OTder  a  sale  of  the  property  attached,  or  so 
much  thereof  as  will  satisfy  the  Judgment 
and  all  costs  of  suit."  The  fact  that  in  the 
attachment  proceeding  now  in  question  the 
sheriff  indorsed  a  levy  upoo  the  land  on  the 
special  execution  neither  destroyed  nor 
strengthened  the  already  existing  levy  and 
lien.  All  that  was  required  of  him,  or  that 
could  have  force  and  effect,  was  that  he 
should  carry  into  execution  the  mandate  of 
the  process  that  he  held.  In  the  record  be- 
fore us  we  find  no  error  in  the  rulings  of  the 
circuit  court  in  regard  to  the  admission  or 
exdnslon  of  testimony  or  otherwise.  The 
judgment  is  afllrmed.    Affirmed. 


(156  111.  444) 
HABBERTON  et  aL  v.  HABBBRTON.i 
(Supreme  Court  of  Illinois.     June  14.  1895.) 

PABTJTION    PnOCEBDtNGS— APPOKTIOtmBKT  OF 

Costs. 

1.  Rev.  St  1893,  c.  106,  |  40,  provides  that 
in  partition  proceeding,  when  the  rights  and  in- 
terests of  all  the  parties  in  interest  are  properly 
set  forth  in  the  bill,  the  court  shall  apportion  the 
costs,  including  a  leasonable  solicitor's  fee, 
among  the  parties  in  interest,  so  that  each  party 
shall  pay  his  equitable  portion  thereof,  unless 
the  defendants,  or  some  of  them,  shall  interpose 
a  good  and  substantial  defense.  Jleld,  that 
where  the  bill  correctly  stated  the  rights  and  in- 
terests of  all  parties,  except  that  it  failed  to 
state  that  some  of  the  defendants  could  not  take 
any  interest,  because  they  were  aliens,  and  this 
defect  was  corrected  by  an  amendment,  and 
there  was  no  real  contest  as  to  the  respective 
rights  of  the  parties,  it  was  proper  to  apportion 
the  costs  and  solicitor's  fees. 

2.  A  partition  decree  allowed  ^60  as  solic- 
itor's fees,  and  declared  that  the  parties  should 
pay  that  sum  "in  accordance  with  their  respec- 
tive interests  in  the  premises,  said  sum  to  be  a 
iien  upon  the  lands  in  this  decree."  Sdd,  that 
the  land  of  each  party  was  Irardened  with  a  lien 
to  the  extent  of  nis  proportion  only  of  the  sum 
to  be  paid. 

Appeal  from  appellate  court.  Fourth  dis- 
trict 

Bill  for  partition  by  Sarah  L.  Habl>erton 
against  W.  P.  Habberton  and  others.  There 
was  a  decree  of  partition,  which  allowed  a 
solicitor's  fee,  and  this  decree  was  affirmed 
by  the  appellate  court  Defendants  appeaL 
Affirmed. 

Mundy  &  Organ,  for  appellants.  Creighton 
St  Kramer,  for  api>eUee. 

>  Reported  by  Louis  Boisot,  Jr.,  Esq.,  of  the 
Chicago  bar. 


CRAIG,  J.  This  is  a  writ  of  error  to  appel- 
late court  to  reverse  a  Judgment  of  that  court 
affirming  a  decree  of  the  circuit  court  of  Wa- 
bash county  allowing  a  solicitor's  fee  of  $450 
in  favor  of  complainant's  solicitor,  William 
T.  Bonham,  in  a  proceeding  for  partition  of 
lands  brought  by  Sarah  L.  Habberton  against 
W.  P.  Habberton  et  al.  in  the  circuit  court 
of  Wabash  county. 

In  1889,  section  40  of  the  act  of  1874,  in  re- 
gard to  partition,  was  amended  to  read  as 
follows:  "In  all  proceedings  for  the  partition 
of  real  estate,  when  the  rights  and  interests 
of  all  the  parties  in  interest  are  properly  set 
forth  in  tbe  petition  or  bill,  the  court  shall 
apportion  the  costs,  including  a  reasonable 
solicitor's  fee^  among  the  parties  in  interest 
in  the  suit,  so  that  each  party  shall  pay  his 
or  her  equitable  portion  thereof,  unless  the 
defendants,  or  some  of  them,  shall  interpose 
a  good  and  substantial  defense  to  said  bill 
or  petition;  in  such  case  the  party  or  parties 
making  such  sulwtantial  defense  stiall  recov- 
er their  costs  against  the  complainant  ac- 
cording to  equity."  Laws  1889,  p.  215.  Un- 
der this  statute,  it  is  apparent  that  the  court 
is  not  authorized  to  apportion  solicitor's  fees 
among  the  parties  when  the  bill  or  petition 
falls  properly  to  set  out  the  rights  and  inter- 
ests of  all  persons  in  the  lands,  or  when  some 
one  of  the  defendants  siiall  interpose  a  good 
and  substantial  defense.  But,  on  the  other 
hand,  where  the  rights  and  interests  of  ail 
the  parties  are  properly  set  out  in  the  bill  or 
petition,  and  where  no  defendant  shall  inter- 
pose a  good  and  snl>stantial  defense,  then 
solicitor's  fees  may  be  apportioned  against 
all  tbe  owners.  The  object  of  the  statute 
seems  to  be  to  allow  an  apportionment  of 
solicitor's  fees  against  all  persons  in  intM«st 
in  such  cases,  and  such  only  where  it  is 
not  necessary  for  the  defendants,  or  any  of 
them,  to  employ  counsel  to  protect  their  inter- 
est in  the  lands. 

Here  the  bill  as  originally  filed  failed  to  set 
out  correctly  the  rights  and  interests  of  the 
different  owners  of  the  lands,  but  this  defect 
was  obviated  by  an  amendment  of  the  bill. 
It  is  true  an  answer  was  prepared  and  filed 
for  tbe  purpose  of  correcting  the  allegations 
of  the  bill  in  regard  to  the  interest  of  the 
owners.  But,  as  to  the  necessity  of  filing  an 
answer  and  the  facts  in  regard  to  the  amend- 
ment of  tbe  bill,  tbe  comrt,  from  the  evidence, 
made  the  following  finding:  "Tliat  the  filing 
of  the  amended  bill  by  complainant's  attorney 
notified  the  attorneys  for  tlie  defendants  tliat 
he  proposed  amending  his  bill  so  as  to  cor- 
rectly state  therein  interests,  and  that  the 
filing  of  an  answer  by  defendants  was  imnec- 
essary,  and  that  the  first  amended  bill  cor- 
rectly states  the  interests  of  complainant  in 
every  respect,  and  that  of  the  defendants  In 
every  respect,  except  that  it  failed  to  recite 
the  fact  that  a  portion  of  said  defendants 
were  aliens,  and  thereby  cut  out  from  in- 
heriting their  sliare  of  said  property:  tbat 
complainant's  attorney  had  notified  defmd- 
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ant'8  attorneys,  some  time  prtor  to  the  filing 
of  the  answer,  that  the  fact  of  a  part  of  the 
defendants  being  aliens  would  be  set  up  by 
him  BO  soon  as  he  could  present  the  amend- 
ment to  the  court;  that  the  amendment  was 
brought  into  court  by  complainant's  attorney, 
was  recognized  by  the  court  for  the  purpose 
of  noting  the  filing  of  the  amendment;  the 
attorneys  for  the  defendants  had  noted  the 
filing  of  an  answer,  and  that,  after  the  not- 
ing  of  the  filing  of  the  amendment,  the  foi^ 
mitr  answer  was  reflled,  without  modification 
to  the  amended  bill;  that  there  was  no  con- 
test at  any  time  between  the  complainant 
and  respondent  as  to  the  shares  to  which 
they  were  entitled,  nor  was  there  at  any 
time  any  contest  between  the  defendants  In 
relation  thereto."  This  finding  of  the  court 
was  in  the  main  maintained  by  the  evidence. 
It  thus  appears  that  there  was  no  real  contest 
between  the  complainant  in  the  bill  and  the 
defendants  in  regard  to  the  rights  and  inter- 
est of  tlie  defendant  parties  in  the  lands; 
and,  after  the  amendment  of  the  bill,  no  an- 
swer was  required.  From  the  facts  as  they 
appear  in  the  record,  the  case  Is  one  falling 
within  the  terms  of  the  statute  which  au- 
thorizes the  court  to  apportion  the  costs  and 
attorney's  fees  .among  the  parties  in  Interest 
It  is  also  claimed  that  the  decree  is  erro- 
neous because  the  whole  amount  allowed  is 
made  a  lien  on  all  the  lands,  and  does  not 
p«rmlt  the  defendants  to  discharge  their 
lands  by  the  payment  of  their  proportional 
share.  The  portion  of  the  decree  bearing 
on  this  question  reads  as  follows:  "That  the 
parties  hereto  pay  the  sum  in  accordance 
with  their  respective  Interests  in  the  prem- 
ises, as  found  by  the  decree  of  this  court  enter- 
ed herein  at  the  April  term,  1893,  said  sum  to 
be  a  lien  upon  the  lands  in  this  decree."  The 
language  used  in  the  decree  will  not  bear 
the  construction  counsel  attempt  to  place  up- 
on it  The  amount  Is  made  a  lien  on  all  the 
lands,  but  no  one  owner  can  be  required  to 
pay  more  than  an  equal  proportion  of  the 
amount  in  view  of  the  amount  of  land  he 
owns;  and,  when  he  has  paid  that  amount, 
bis  part  of  the  land  will  be  free  from  the 
lien.  We  think  the  judgment  of  the  appellate 
court  correct,  and  it  will  be  afilrmed.  Af- 
firmed. 

(ise  III.  04) 

PEOPLE  ez  rel.  MOUSCHENROSB  et  aL  ▼. 
COMMISSIONERS  OF  BIG  LAKE 
SPECIAL  DRAINAGE  DIST.i 
(Supreme  Court  of  lUinois.     June  14,  18K>.) 
Review  on  Appeal— Bill  of  Ezobftions. 
In  quo  warranto  to  test  the  Ugality  of  the 
annezatioD  of  certain  land  to  a  drainage  district, 
a  refusal  to  have  the  qneation  whether  the  land 
needed  to  be  drained  determined  cannot  be  as- 
signed as  error,  where  there  is  no  bill  of  excep- 
tions to  show  that  the  court  was  ever  asked  to 
submit  such  an  issue,  or  that  any  exception  there- 
to was  taken. 

I  Reported  by  Louis  Boisot,  Jr.,  Esq.,  of  the 
Chicago  bar. 


Appeal  from  drcult  court,  Jackson  county; 
O.  A.  Harker,  Judge. 

Proceedings  In  the  nature  of  quo  warranto 
by  the  people,  on  the  relation  of  P.  J.  Mou- 
scbenrose  and  others,  against  the  drainage 
commissioners  of  the  Big  Lake  special  drain- 
age district  Defendants  obtained  judgment. 
Relators  appeal.    Affirmed. 

J.  M.  Herbert  State's  Atty.,  and  R.  J.  Mc- 
Ilvain,  for  appellants.  R.  J.  Stephens,  for 
appellees. 

PER  CURIAM.  This  was  a  proceeding  in 
the  name  of  the  people,  on  the  relation  ot 
certain  named  parties,  by  petition  in  the  na- 
ture of  quo  warranto,  to  test  the  validity  of 
the  action  of  the  commissioners  In  annexing 
certain  lands  to  Big  Lake  special  drainage 
district  It  Is  claimed  in  the  argument  that 
the  lands  of  relators  which  were  annexed 
to  the  district  did  not  require  drainage,  and 
no  necessity  existed  for  annexing  such  lands 
to  the  district;  and  the  only  error  relied  upon 
In  the  argument  is  that  the  court  erred  in 
refusing  to  permit  that  question  of  fact  to  be 
determined  by  the  court  or  a  Jury.  If  the  re- 
lators desired  to  present  that  question  for 
determlnatlMi  In  this  court,  the  tmiform  prac- 
tice required  them  to  enter  a  motion  in  the 
circuit  court  requesting  the  submission  of  the 
question  to  be  tried  before  the  court  or  a 
jury,  or  in  some  other  appn^riate  mode  pre- 
sent the  question,  and  obtain  the  Judgment  of 
the  court  upon  it;  then  embody  the  motion, 
the  ruling  of  the  court  and  the  exception  in 
a  bill  of  exceptions.  If  this  course  had  been 
pursued,  the  action  of  the  court  on  the  appli- 
cation of  the  relators  would  become  a  part 
of  the  record,  and  thus  be  seasonable  here. 
But  that  course  was  not  pursued.  This  rec- 
ord contains  no  bill  of  exceptions.  There  is 
therefore  nothing  to  show  that  the  question 
was  ever  presented  or  decided  by  the  circuit 
court  The  recital  by  the  circuit  clerk  In  the 
transcript  that  relators  moved  the  court  to 
submit  issues  of  fact,  and  excepted  to  the 
ruling  and  judgm^it  of  the  court  does  not 
make  the  motion,  judgment,  or  exception  a 
part  of  the  record.  Moreover,  the  final  judg- 
ment of  the  court  shows  that  the  proceeding 
was  dismissed  for  the  want  of  prosecution. 
In  the  absence  of  a  bill  of  exceptions  showing 
the  contrary.  It  will  be  presumed  that  the 
Judgment  was  pr<^erly  rendered.  No  error, 
therefore,  appearing  on  the  record,  the  Judg- 
ment will  be  affirmed. 


(ISS  III.  568) 
RENDLEMAN   v.    RENDLEMAN.» 
(Supreme  Court  of  Illinois.    June  14,  1895.) 

DsBD— Procubemest  bt  Duress— Rescission— 
Wast  of  Consideratiok. 
1.  Plaintiff   executed    a    deed    after    being 
threatened  with  arrest  by  a  pretended  officer. 

*■  Reported  by  Louis  Boisot,  Jr.,  Esq.,  of  the 
Chicago  bar. 
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and  after  the  man  demanding  the  deed  had  slap- 
ped him,  and  shown  him  a  pistol;  but  these 
threats  occarred  some  little  time  before  the  deed 
was  executed,  and  in  the  meantime  a  disinter- 
ested man  had  come  in,  and  was  consnlted  by 
the  grantor  as  to  the  propriety  of  executing  the 
deed.  Held,  that  there  was  no  such  duress  or 
fraud  as  would  avoid  the  deed. 

2.  A  grantor  who  has  been  tendered  one 
dollar  as  a  consideration  for  his  deed  cannot 
have  it  set  aside  for  want  of  consideration  where 
it  does  not  appear  that  he  expected  any  other 
consideration. 

Error  to  circuit  court.  Jackson  county;  J. 
P.  RolHtrts,  Judge. 

Bill  by  Jerome  F.  Rendleman  against 
Elizabetli  Rendleman  to  set  aside  a  deed.  De- 
fendant obtained  a  decree.  Complainant 
brings  error.   Affirmed. 

W.  W.  Barr,  for  plaintiff  in  error.  Hill  & 
Martin,  toe  defendant  in  ^ror. 


BAKER,  J.  On  October  26,  1883,  appellant 
and  his  wife  conveyed  to  appellee  certain 
lands  situated  in  Jackson  county.  Thereafter 
appellant  filed  this  bill,  making  appellee  par- 
ty defendant,  to  set  aside  and  cancel  that 
deed,  on  the  alleged  ground  that  he  had  been 
coerced  Into  signing  it  through  fraud  and 
duress.  Appellee  thereupon  filed  a  cross  bill 
alleging  a  mistake  in  the  description  contain- 
ed in  the  deed  as  to  part  of  the  land  intended 
to  be  conveyed.  Answers  and  replication  were 
filed  to  the  original  and  cross  bills.  At  the 
first  bearing  of  the  cause,  the  court,  after 
hearing  the  evidence,  dismissed  both  the  orig- 
inal and  cross  bills.  A  rehearing  was  applied 
for  and  obtained.  The  cause  was  again 
beard  upon  the  same  evidence,  and  the  same 
decree  entered  as  at  the  first  hearing.  To 
reverse  that  decree,  this  appeal  is  prosecuted. 

At  the  hearing,  appellant's  wife  was  per- 
mitted to  testify  in  his  behalf.  This,  mani- 
festly, was  error,  and  her  testimony  is  there- 
fore to  be  disregarded.  It  appears  that  ap- 
pellant and  his  wife  lived  about  IV^  miles 
from  the  town  of  Makanda;  that,  on  the 
date  of  the  execution  of  the  deed  in  contro- 
versy, one  J.  A.  Wilson  and  Dennis  Rendle- 
man, son  of  appellee,  with  one  Izrl  Hag- 
ler,  a  justice  of  the  peace,  went  to  the  home 
of  appellant.  Wilson  arrived  there  about 
dark.  Dennis  Rendleman  and  Hagler  came 
later.  Dennis  Rendleman  did  not  go  into  the 
house,  but  remained  outside,  and  sent  Hagler 
in,  telling  him  there  was  a  man  in  there  who 
would  inform  him  for  what  he  was  wanted. 
Appellant  testified  that,  when  he  met  Wil- 
son in  the  house,  the  latter  told  him  that  he 
was  a  United  States  officer,  and  had  been 
sent  there  by  the  court  at  Springfield,  to  get 
a  deed  from  him  and  his  wife  to  Mrs.  Rendle- 
man. Upon  appellant's  refusal  to  make  the 
deed,  Wilson  said  that,  if  be  could  not  get  It 
one  way,  he  could  another;  that  be  would 
have  him  looking  through  the  bars  If  he  did 
not  sign  It.  It  further  appears  that,  after  a 
half  hour's  rather  stormy  conversation  be- 
tween appellant  and  Wilson,  Hagler,  the  jus- 


tice of  the  peace,  came  in.  Appellant  called 
him  aside,  and  they,  accompanied  by  app^- 
lant's  wife,  went  into  an  adjoining  room, 
leaving  Wilson  where  he  was.  Appellant 
then  asked  Hagler's  advice  as  to  what  he 
had  l>etter  do  about  making  tbe  deed,  and  be 
replied  that  he  would  not  tell  him  what  to 
do,  for  fear  he  would  tell  him  wrong.  Appel- 
lant next  appealed  to  his  wife,  who  said  that 
she  would  have  to  do  what  he  did.  After  a 
moment's  reflection,  he  said  that  he  believed 
be  would  sign  the  deed.  They  then  retom- 
ed  to  Wilson,  in  the  other  room,  where,  after 
some  further  parieying  between  appellant 
and  Wilson,  It  was  finally  agreed  that  tbe 
deed  should  be  made.  Hagler  thereupon 
drew  up  the  deed,  which  was  th«i  signed  by 
appellant  and  his  wife,  and  acknowledged  by 
them  before  Hagler.  As  a  consideration  for 
the  deed,  Wilson  tendered  appellant  one  dol- 
lar, which  the  latter  refused  to  accept.  Ap- 
pellant testified  that  Wilson  had  slapped  him, 
and  shown  him  a  pistol.  There  was,  how- 
ever, no  third  person  present  at  tbe  time 
these  acts  are  alleged  to  have  been  done.  n<nr 
was  Wilson  in  court  to  deny  or  affirm  tbe 
truthfulness  of  appellant's  statement  Grant- 
ing that  he  testified  to  the  truth,  yet  the  slap- 
ping and  showing  of  the  pistol  occurred  some 
time  prior  to  the  entrance  of  Hagley  and  to 
the  determination  on  appellant's  part  to  make 
the  deed. 

The  question  presented  for  our  determina- 
tion Is  whether  or  not  the  foregoing  state  of 
facts  constitutes  such  fraud  or  duress  as 
should  avoid  the  deed.  In  WUlemin  v.  Dunn, 
93  111.  511,  It  was  held  that  mere  mental 
weakness  will  not  authorize  a  court  of  equity 
to  set  aside  an  executed  contract,  if  such 
weakness  does  not  amount  to  inability  to 
comprehend  the  contract,  and  is  unaccom- 
panied by  evidence  of  Imposition  or  nndne  In- 
fluence. And  In  Stever  v.  Mltchel,  45  111.  213, 
and  Kerting  v.  Hilton,  152  111.  658,  38  N.  B. 
941,  it  was  held  that,  in  order  to  constitute 
duress  or  such  undue  Influence  as  will  avoid 
an  executed  contract,  such  a  pressure  must 
be  brought  to  bear  upon  the  person  seeking 
such  avoidance  as  to  interfere,  in  some  way, 
with  the  free  enjoyment  of  his  rights  of  per- 
son or  of  property.  The  record  before  us  does 
not  show  that  any  such  pressure  was  brought 
to  bear  upon  appellant  as  could  have  inter- 
fered in  any  way  with  the  free  enjoyment  of 
his  rights,  either  of  person  or  of  property. 
At  most,  he  was  but  threatened,  vexed,  and 
annoyed.  The  threats,  moreover,  were  made 
some  time  prior  to  the  entrance  of  Hagler 
and  the  execution  of  the  deed.  How  they 
could  have  so  affected  his  mind  with  terror  as 
to  have  Induced  him  to  afterwards  sign  the 
deed  Is  not  easily  understood,  for  at  its  ex- 
ecution both  his  wife  and  Hagler,  a  disinter- 
ested person,  were  present,  and  one  Smith, 
an  employe  of  appellant's,  and  likewise  a 
disinterested  person,  was  about  the  house; 
and  so  there  could  not  possibly  have  been 
any  ground  for  believing  there  was  present 
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danger.  And  mere  threats  of  Imprisonment, 
for  which  there  Is  no  ground,  do  not  ccoisti- 
tute  duress,  as  the  person  threatened  could 
not  be  put  In  fear  thereby.  Nor  do  threats 
of  criminal  prosecution  constitute  duress 
when  neither  warrant  has  been  issued  nor 
proceedings  commenced.  6  Am.  &  Bng.  Bnc. 
Law,  p.  64,  note  1,  and  cases  cited.  In  Ham- 
ilton V.  Smith,  57  Iowa,  15,  10  N.  W.  276,  it 
was  held  that,  where  the  evidence  showed 
the  conveyance  was  an  intelligent,  voluntary 
act,  the  facts  that  the  deed  was  executed  re- 
luctantly, and  after  some  threats  had  been 
made,  were  Insufficient  to  establish  undue  In- 
fluence or  duress.  See  Baldwin  v.  Murphy, 
82  111.  485.  The  case  of  Bane  v.  Detrick,  62 
nL  19,  relied  upon  by  appellant,  was  differ- 
ent in  Its  facts  and  far  stronger  than  the  case 
at  bar.  There  the  threat  of  arrest  and  im- 
prisonment was  made  by  the  sheriff,  having 
In  his  hand  at  the  time  a  warrant  for  the  ar^ 
rest  of  plaintiff,  Detrick,  and  also  a  writ  of 
attachment,  under  which  he  was  about  to 
remove  his  goods.  The  evidence  of  terror 
produced  upon  the  mind  of  the  plaintiff  was 
unmistakable.  For  that,  and  the  further  rea- 
son that  the  mortgage  was  executed  through 
a  perversion  and  abuse  of  criminal  process, 
it  was  held  to  be  void. 

The  vezatioD  and  annoyance  to  which  ap- 
pellant was  subjected  will  not  justify  the 
setting  aside  of  this  deed,  for  It  was  know- 
ingly executed  and  acknowledged  in  due 
form.  In  Browo:  v.  CaUender,  105  III.  88,  it 
was  held  that,  under  such  circumstances, 
there  would  be  no  justification  for  canceling 
a  deed,  unless  It  were  shown  that  the  mind 
was  in  that  condition  that,  by  reason  of  such 
vexation  and  annoyance,  a  state  of  insanity 
was  produced,  which  existed  at  the  time  of 
the  executing  and  acknowledging  the  deed. 
The  evidence  in  this  record  could  not  possibly 
be  so  read  as  to  show  that  appellant  was  in 
any  such  state  of  mind  at  the  time  he  signed 
and  acknowledged  the  deed.  On  the  con- 
trary. It  appears  that  he  iiad  judgment 
enough  to  consult  both  his  wife  and  Hagler, 
to  argue  with  Wilson,  and  to  think  over  the 
matter  himself,  before  be  finally  signified  his 
willingness  to  do  what  Wilson  demanded. 

Api>ellant  cannot  be  heard  to  say  that,  be- 
cause he  refused  to  accept  the  proffered  dol- 
lar, there  was  no  nmslderation,  and  the'^deed 
should,  for  that  reason,  be  canceled,  for  bis 
seal  upon  the  Instrument  imports  a  considera- 
tion, and  by  this  he  is  bound,  because  there 
was  no  fraud  practiced  upon  him.  It  does 
not  appear  that  he  expected  any  ccMosidera- 
tlon  other  than  the  oae  dollar,  and  he  can- 
not blame  appellee  for  his  own  act  In  not  ac- 
cepting it  when  it  was  tendered  him.  Fitz- 
irerald  y.  Ferrlstal,  48  IlL  228;  Wlllemln  ▼. 
Dnnn,  supra. 

We  are  of  the  opinion  that  appellant  has 
not  made  out  such  a  case  as  would  entitle 
him  to  the  relief  prayed  for.  The  decree  of 
the  circuit  court  will  therefore  be  affirmed. 
Affirmed. 

v.4lN.E.no.5 — 15 


(156  III.  522) 

CHBIMICAL  NAT.  BANK  OF  CHICAGO  v. 

HARTFORD  DEPOSIT  CO.i 

(Supreme  Court  of  Illinois.    June  14,  1895.) 

N1.T10HAI.  Basks  —  Issolvenct  —  Di8soi.ction  — 
Action  for  Rsnt— Fartiss— Receitebs. 

1.  The  appointment  of  a  receiver  for  an  in- 
solvent national  bank,  under  Act  Cong.  June  30, 
1876,  f  1,  which  authorizes  the  comptroller, 
when  satisfied  of  the  insolvency  of  a  oankins 
association,  to  appoint  a  receiver,  "who  shall 
proceed  to  close  up  such  association,  and  enforce 
the  personal  liabiuty  of  the  shareholders,"  does 
not  dissolve  the  corporation. 

2.  A  national  bank  which,  when  a  receiver 
Is  appointed  for  it,  is  in  arrears  for  rent  under 
an  existing  lease,  may  be  afterwards  sued  for 
damages  caused  by  its  failure  to  carry  out  the 
provisions  of  the  lease. 

3.  The  receive!  Is  not  a  proper  party  to  such 
action. 

Appeal  from  appelate  court,  Fiist  district 
Assumpsit  by  the  Hartford  Deposit  Com- 
pany against  the  Chemical  National  Bank  of 
Chicago  and  Ell  C.  Tourtelot,  as  receiver  of 
the  Chemical  National  Bank  of  Chicago.  De- 
fendants obtained  judgment,  which  was  re- 
versed by  the  appellate  court  as  to  the  bank 
and  affirmed  as  to  the  receiver.  The  bank 
appeals.     Affirmed. 

Duncan  &  Gilbert,  for  appellant  Bumham 
&  Baldwin,  for  appellee. 

CRAIG,  J.  This  was  an  action  brought  by 
the  Hartford  Deposit  Company  against  the 
Chemical  National  Bank  of  Chicago  and  Ell 
O.  Tourtelot  as  receiver  of  the  bank,  to  re- 
cover damages  for  a  failure  to  pay  rent  al- 
leged to  be  due  under  a  written  lease  from 
August  1,  1893,  to  AprU  31,  1894.  The  facts 
were  agreed  upon,  and  they  are  substantially 
stated  in  the  opinion  of  the  appellate  court 
as  follows:  "The  Chemical  National  Bank 
of  Chicago  entered  into  a  lease  dated  Novem- 
ber 18,  1892,  with  the  Hartford  Deposit  Com- 
pany, of  a  banking  office  in  a  certain  building 
owned  by  the  said  Hartford  Deposit  Compa- 
ny. In  accordance  with  its  terms,  the  bank 
paid  |2,500  on  the  delivery  of  said  lease. 
The  term  was  for  a  period  of  five  yeara  from 
May  1,  1893,  at  an  annual  rental  of  $12,000, 
payable  in  equal  monthly  Installments  of  $1,- 
000,  in  advance,  exclusive  of  and  in  addition 
to  said  first  payment  of  $2,500.  The  bank 
entered  into  and  took  possession  of  said  prem- 
ises on  May  1, 1893,  the  first  day  of  said  term, 
and  the  first  Installment  of  rent  fell  due  and 
was  payable  on  that  day.  This  installment 
was  not  paid  when  due,  nor  had  it  or  any 
part  of  it  been  paid  when,  on  May  9, 1893,  the 
bank  became  Insolvent,  and  a  national  bank 
examiner  took  possession  of  its  assets  and 
of  said  premises.  On  July  2l8t  a  receiver 
was  duly  appointed,  and  on  July  27th  be  noti- 
fied the  Hartford  Deposit  Company  of  his 
election  to  terminate  said  lease  after  July  31, 
1893,  so  far  as  he,  as  receiver,  was  concerned. 
On  the  same  day,  namely,  July  27th,  said  re- 

1-  Reported  by  Louis  Boisot  Jr.,  Esq.,  of  the 
Chicago  bar. 
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ceJtrer  p^d  to  the  Hartford  Deposit  Compa- 
ny tbe  sum  of  $2,709.68,  which  was,  as 
agreed,  the  ratable  amount  of  rent  due  for 

the  period  May to  July  31st,  Inclusive. 

No  other  or  further  rent  was  paid  under  said 
lease  by  any  other  person  or  at  any  other 
time.  The  premises  remained  vacant  until 
May  1,  1894.  when  they  were  relet  at  a  re- 
duced rental." 

It  will  be  observed  that  nothing  was  done 
by  the  lessor  to  terminate  the  lease.  The  re- 
ceiver gave  notice  of  his  election  to  terminate 
the  lease  on  July  31st,  so  far  as  he,  as  re- 
ceiver, was  concerned.  This  action,  however, 
on  his  part,  had  no  effect  on  tbe  lease  as  re- 
spects its  validity  or  binding  force  between 
the  lessor  and  the  Chemical  National  Bank. 
There  was  a  contract  in  writing  existing  be- 
tween these  parties,  which  fixed  their  obliga- 
tions and  determined  their  rights  and  liabili- 
ties, and  the  receiver  was  clothed  with  no 
power  to  do  any  act  which  would  impair  tbe 
obligation  of  tbat  contract.  It  may  be  con- 
ceded, as  held  in  Trust  Co.  v.  Armstrong,  35 
Fed.  567,  If  the  charter  of  the  Chemical  Na- 
tional Bank  had  been  forfeited,  and  the  cor^ 
poration  dissolved  by  decree  of  a  court  of  com- 
petent Jurisdiction,  the  lease  might  be  regard- 
ed as  terminated,  for  the  reason  that,  after 
the  dissolution  of  the  corporation,  no  lessee 
existed.  But  such  is  not  this  case.  No  pro- 
ceeding has  been  instituted  to  forfeit  the 
charter  of  the  Chemical  National  Bank,  and 
no  decree  dissolving  the  corporation  has  ever 
been  rendered.  It  is,  however,  insisted  that 
ibe  appointment  of  a  receiver  of  a  national 
banking  association  by  the  comptroller  of  the 
v;urrency  on  account  of  Its  insolvency 
amounts,  for  all  practical  purposes,  to  a  dis- 
solution of  such  association.  The  comptroller 
of  the  currency  has  such  supervisory  power 
over  national  banks,  and  such  only,  as  has 
been  conferred  by  the  acts  of  congress,  and 
in  determining  the  effect  to  be  given  to  his 
action  In  the  appointment  of  a  receiver  It  is 
necessary  to  go  to  the  statute.  If  congress 
intended  that  the  mere  act  of  appointing  a 
receiver  on  tbe  part  of  the  comptroller  should 
forfeit  the  charter  of  a  national  bank,  and 
work  -a.  dissolution  of  the  corporation,  surely 
that  deliberate  body  would,  in  the  enactment 
of  the  law,  have  used  language  Indicating  an 
intention  of  that  cliaracter.  The  following 
sections  of  the  acts  of  congress  have  been 
oited  In  the  brief,  as  showing  the  authority 
of  the  comptroller  to  appoint  receivers.  Sec- 
tion 1  of  the  act  of  congress  approved  June 
30.  1876  (Pratt,  Dig.  p.  120),  provides  as  fol- 
lows: "That  whenever  any  national  bank- 
ing association  shall  be  dissolved,  and  its 
rights,  privileges  and  franchises  declared  for- 
feited, as  prescribed  in  section  5239  of  the  Re- 
vised Statutes  of  the  United  States,  or  when- 
ever any  creditor  of  any  national  banking  as- 
sociation shall  have  obtained  a  Judgment 
against  it  in  any  court  of  record  and  made 
application,  accompanied  by  a  certificate  from 
the  clerk  of  the  court  stating  that  such  Judg- 


ment has  been  rendered  and  has  remained  un- 
paid for  the  space  of  thirty  days,  or  when- 
ever the  comptroller  shall  become  satisfied  of 
the  Insolvency  of  the  national  banking  asao- 
clation,  he  may,  after  due  examination  of  its 
affairs,  in  either  case,  appoint  a  receiver,  who 
shall  proceed  to  close  up  such  association,  and 
enforce  the  personal  liability  of  the  share- 
holders, as  provided  in  section  5234  of  said 
statutes."  Section  5234  of  the  Revised  Stat- 
utes of  the  United  States  (Pratt,  Dig.  p.  84) 
provides  as  follows:  'Sec.  5234.  On  becom- 
ing satisfied,  as  specified  in  sections  5226  and 
5227,  that  any  association  has  refused  to  pay 
its  circulating  notes,  as  therein  mentioned, 
and  is  In  default,  the  comptroller  of  tbe  cur- 
rency may  forthwith  appobit  a  receiver,  and 
require  of  him  such  bond  and  security  as  he 
deems  proper.  Such  receiver,  under  the  di- 
rection of  the  comptroller,  shall  take  poeses- 
8lon  of  the  bobks,  records  and  assets  of  ev- 
ery description  of  such  association,  collect  all 
debts,  dues  and  claim  belonging  to  it,  and. 
upon  the  order  of  a  court  of  record  of  com- 
petent Jurisdiction,  may  sell  or  compound  all 
bad  or  doubtful  debts,  and,  on  a  like  order, 
may  sell  all  the  real  and  personal  property  of 
such  association  on  such  terms  as  the  court 
may  direct,  and  may,  if  necessary  to  pay  the 
debts  of  such  association,  enforce  the  individ- 
ual liability  of  the  stockholders.  Such  re- 
ceiver shall  pay  over  all  money  so  made  tu 
tbe  treasurer  of  the  United  States,  subject 
to  the  order  of  the  comptroller."  There  are 
certain  other  cases  specified  in  sections  5141. 
5151,  5191,  5195,  5201,  and  5205  of  the  national 
banking  act  under  which  a  receiver  may  be 
appointed,  but  they  have  no  special  lieartng 
on  the  question  involved.  We  find  nothing 
in  any  of  the  sections  of  the  law  wherein  a 
receiver  is  authorized  to  be  appointed  which 
in  tbe  slightest  degree  indicates  that  an  ap- 
pointment should  be  treated,  for  any  pur- 
pose whatever,  as  a  dissolution  of  tbe  corpora- 
tion. When  a  receiver  has  been  appointed, 
the  statute  makes  it  his  duty  to  proceed  to 
close  up  such  association.  This  is  done  by 
collecting  all  debts  and  obligations  due  tbe 
hank,  enforcing  the  personal  liabilities  of  tlie 
stockholders,  if  necessary,  and  then  paying 
off  its  liabilities.  After  s  receiver  has  been 
appointed,  and  entered  upon  the  discharge  of 
Ills  duties,  the  corporation  has  no  authority  to 
transact  any  new  business.  It  cannot  issue 
bills,  receive  deposits,  make  loans,  or  discount 
commercial  paper.  But,  after  the  receiver 
had  collected  the  indebtedness  due  the  bonk, 
and  discharged  its  liabilities,  the  bank  stiU 
exists  as  a  corporation,  and  will  continue  to 
exist  until  dissolved  by  the  Judgment  of  a 
court,  or  until  its  stockholders  voluntarily 
surrender  its  charter.  Mweover,  section  5239 
points  out  tbe  mode  in  which  a  charter  of  a 
national  bank  may  be  forfeited.  That  sec- 
tion is  as  follows:  "If  the  directors  of  any 
national  banking  association  shall  knowingly 
violate  or  knowingly  permit  any  of  tbe  offi- 
cers, agents  or  servants  of  the  association 


Digitized  by 


Google 


Masa.) 


PIERCE  V.  CITY  OP  BOSTON. 


227 


to  violate  any  of  the  provisions  of  this  title, 
all  the  rights,  privileges  and  franchises  of  the 
association  shall  be  thereby  forfeited.  Such 
violation  shall,  however,  be  determined  and 
adjudged  by  a  proper  circuit,  district,  ae  ter- 
ritorial court  of  the  United  States,  in  a  suit 
brought  for  that  purpose  by  the  comptroller 
of  the  currency,  in  his  own  name,  before  the 
association  shall  be  declared  dissolved."  If 
a  Judgment  of  a  court  Is  necessary  to  dls- 
Klve  a  corporation  on  the  ground  specified 
In  the  foregoing  section,  apon  what  principle 
can  a  Judgment  be  dispensed  with  when  some 
other  ground  of  forfeiture  Isrelledupon?  But, 
disregarding  other  reasons,  a  sufficient  an- 
swer to  the  position  of  counsel  Is  the  bank- 
ing act  nowhere  provides  that  the  appoint- 
ment of  a  receiver  shall  work  a  dissolution 
of  the  charter  of  a  banking  association.  It 
Is  not  pretended  that  the  appointment  of  a 
receiver  for  an  ordinary  corporation  will  op- 
erate as  a  dissolution  of  such  a  corporation, 
and.  In  the  absence  of  an  act  of  congress 
providing  otherwise,  we  perceive  no  reason 
why  one  rule  should  be  applied  to  an  insol- 
vent national  bank,  and  a  different  rule  ap- 
plied to  other  Insolvent  corporations.  In  the 
absence  of  a  statute  or  act  of  congress,  all 
msolvent  corporations  should  stand  on  the 
same  footing. 

But  It  Is  said,  a  claim,  to  tw  entitled  to  be 
proven  up  and  paid  by  dividends  out  of  the 
assets  of  a  national  banking  association  in  the 
hands  of  a  receiver,  must  be  one  which,  at  the 
date  of  the  suspension  of  the  association,  was 
an  existing  demand,  and  the  claim  for  rent  un- 
der this  lease  is  not  such  a  demand.    The 
lease  executed  between  the  bank  and  appellee 
was  a  valid   contract     The    premises    were 
leased  for  a  term  of  five  years  from  May  1, 
1893,    at    $12,000    per    annum,    payable    In 
monthly  installments  of  $1,000.  in  advance. 
The  bank  went  Into  the  possession  of  the 
premises  on  the  Ist  day  of  May,  1893.  and  $1,000 
was  due  on  the  rent  on  that  day.    The  money 
was  not  paid,  and  there  was  then  a  breach 
of  the  contract,  for  which  an  action  might 
have  been  maintained;  and  this  occurred  nine 
days  before  insolvency.    There  is,  therefore, 
no  foundation  for  the  position  of  counsel  that 
the  claim  of  appellee  was  not  an  existing  de- 
mand at  the  time  the  bank  suspended.    The 
amount  of  damages  may  not  have  been  as 
large  on  the  1st  day  of  May,  18D3,  aa  at  a 
later  period,  but  on  that  date  there  was  a 
breach  of  the  contract,  and  a  right  of  action 
for   such  breach.    Bank  of  Bethel  r.   Pah- 
qaloque  Bank,   14  Wall.  383,  fully  sustains 
tl>e  right  of  appellee  to  maintain  the  action. 
It   l8  there,  among  other  things,  said:   "Ex- 
press  power  to  sue  and  be  sued,  complain  and 
defend,  in  any  court  of  law  and  equity,  la 
conferred  on  such  associations  by  the  eighth 
section  of  the  act  providing  for  their  organiza- 
tion; and  It  seems  quite  clear  that  the  asso- 
ciation Is  a  proper  party  to  be  sued  in  all 
mattem  In  which  the  corporation  Is  interest- 
ed, unless  the  association  Is  disqualified  for 


that  purpose  by  virtue  of  the  appointment  of 
a  receiver  by  his  subsequent  action  as  such 
under  his  appointment.  Neither  power  to  sue 
nor  to  be  sued  in  such  cases  Is  anywhere  in 
terms  conferred  upon  the  receiver,  nor  upon 
the  comptroller  of  the  currency  in  any  case 
except  when  he  instltut;,es  a  suit  to  forfeit  the 
rights,  privileges,  and  franchises  of  the  as-^ 
soclatlon;  and  In  that  case  the  provision  Is 
express  that  the  suit  shall  be.  In  his  own 
nama  Beyond  doubt,  the  appointment  of  a 
receiver  supersedes  the  power  of  the  directors 
to  exercise  the  Incidental  powers  necessary 
to  carry  on  the  business  of  banking,  as  the 
receiver  Is  required  to  take  possession  of  the 
books,  records,  and  assets  of  every  descrip- 
tion of  the  association,  and  from  that  mo- 
ment the  association  is  forbidden  to  pay  out 
any  of  its  notes,  discount  any  notes  or  bills, 
or  otherwise  prosecute  the  business  of  bank- 
ing. But  the  corporate  franchise  of  the  as- 
sociation is  not  dissolved,  and  the  assoclatloh, 
as  a  legal  entity,  continues  to  exist,  as  is 
shown  to  a  demonstration  by  the  fact  that  It 
is  required  safely  to  keep  the  money  on  hand 
belonging  to  It,  and  may  deliver  special  de- 
posits In  Its  keeping  to  the  rightful  owners." 
See,  also.  White  v.  Knox,  111  U.  8.  784.  4 
Sup.  Ct  686. 

It  Is  claimed  by  appellee  that  the  court 
erred  In  not  rendering  Judgment  against  the 
receiver  as  well  as  the  bank.  The  purpose  of 
this  action  was  to  establish  the  demand  of  ap- 
pellee In  a  court  of  competent  Jurisdiction 
against  the  bank.  The  receiver  was  not  a 
necessary  party  to  this  action,  and,  not  being 
a  necessary  party,  it  was  not  error  to  refuse 
Judgment  against  him.  The  Judgment  of  the 
appellate  court  will  he  afBrmed.    Affirmed. 

(U«  Mass.  «X) 

FIERCE  et  at  v.  CITY  OF  BOSTON. 

(Supreme  Judldal  Court  of  Massachusetts. 

Suffolk.     June  21,  1895.) 

likKD  Takbn  roR  Pabk  —  Recovbrt  of  Damaobs 

— BVIDBKOE  OF  VaLUBS — EXPERT  WlTNBSS — 
COMPBTBNCT— CbOSS-EXAIIIKATION, 

1.  Where  a  witness  as  to  the  value  of  the 
property  taken  for  a  public  purpose  states  that 
one  of  the  reasons  for  the  valuation  placed  by 
him  on  the  property  was  that  lots  in  that  local- 
ity were  in  demand  and  had  been  disposed  of 
readily,  and  it  appears  that  he  has  had  such  a 
lot  in  his  hands  for  sale  for  one  or  two  years, 
the  price  asked  for  that  lot.  as  compared  with 
the  valuation  placed  by  him  upon  the  property 
taken  for  public  nse.  Is  admissible,  as  tending 
to  control  the  grounds  upon  which  his  opinion 
was  based. 

2.  An  expert  carpenter  who  has  seen  the  out. 
side,  but  not  the  interior,  of  a  building,  may  tes- 
tify as  to  the  value  of  the  building,  upon  a  de- 
scription being  given  of  the  interior. 

3.  How  much  the  fact  that  an  etpert  bniider 
testify ing  to  the  value  of  a  building  has  not  seen 
the  interior  should  affect  the  weight  of  his  tea> 
timony,  is  for  the  jury. 

4.  On  a  petition  to  assess  damages  for  land 
taken  for  public  use,  sales  of  property  located 
in  the  vicinity  made  two  years  previously  is  ad- 
missible, where  it  appears  that  no  more  recent 
ones  have  been  made,  though  the  property  may 
have  risen  somewhat  ta  value  since  those  niea. 
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5.  The  prices  obtained  for  otiier  properties 
in  tlie  Tidnity  are  not  inadmissible  because  snch 
properties  are  much  larger  than  the  property 
taken,  and  differently  located,  and  have  located 
on  them  buildings  dissimilar  to  those  on  the  lot 
taken. 

6.  Evidence  that  a  witness,  called  to  estab- 
liab  the  value  of  real  estate  taken  for  public 
use,  told  a  person  two  jrears  before  that  he  was 
not  acquainted  with  real  estate  values  in  that 
vicinity,  is  incompetent. 

7.  The  distance  which  a  house  baa  been 
moved,  upon  the  taking  of  the  land  on  which 
it  was  located  for  a  park,  is  inadmissible  to  show 
the  strength  of  the  bnilding  as  an  element  con- 
tributing to  its  value. 

8.  On  a  petition  to  assess  damages  for  prop- 
erty containing  a  house  and  bam,  which  is  tak- 
en for  a  public  use,  where  the  once  which  a 
neighlwring  lot  sold  for  is  admitted  as  bearing 
on  the  question  of  value,  the  question  whether 
the  latter  lot  is  large  enough  for  both  a  house 
and  a  stable  is  inadmissible. 

Exceptions  from  superior  conrt,  Stiffolk 
county;  John  Hopldns,  Judge. 

Petition  by  Clarissa  Pierce  and  others 
against  the  city  of  Boston  for  the  assessment 
of  damages  for  land  taken  by  the  city  for 
a  public  park.  A  verdict  laving  been  ren- 
dered, plaintiff  brings  exceptions.  Excep- 
tions overruled. 

This  was  a  petition  for  tbe  assessment  of 
damages  for  land  taken  by  the  city  of  Boston 
for  a  public  park,  consisting  of  28,790  square 
feet,  situate  at  the  comer  of  Pond  and  Prince 
streets,  Jamaica  Plain,  with  a  dwelling  house 
and  stable  thereon.  Roswell  S.  Barrows,  a 
witness  for  petitioners,  valued  the  land  at  75 
cents  a  foot,  the  house  at  $7,500,  and  the  sta- 
ble of  11,500,  stating  that  his  reasons  for 
placing  the  value  of  the  land  at  75  cents  a 
foot  were,  flrst,  that  small  lots  in  that  locali- 
ty had  been  and  were  in  very  good  demand; 
that  there  liad  been  few  places  in  that  locali- 
ty placed  on  the  market,  and  these  had  been 
disposed  of  quite  readily.  On  cross-examina- 
tion tbe  witness  testified  that  he  had  had  the 
Clark  estate,  upon  the  opposite  comer  of  Pond 
and  Prince  streets,  in  his  hands  for  sale  for 
between  one  and  two  years  before  the  taking 
in  April,  1892;  that  he  had,  during  the  whole 
time,  and  up  to  within  a  month  of  the  taking, 
an  asking  price  for  the  Clark  estate,  house 
and  all  included,  that  he  was  Instructed  by 
the  owners  to  ask  for  It  The  defendant  then 
put  the  following  question:  "I  don't  ask  you 
tbe  amount  of  It;  but  that  asking  price,  taking 
tbe  100,000  feet,  throwing  in  the  buildings  and 
all,— was  It  quarter  of  the  price  per  foot  that 
you  put  on  this  place?"— to  which  the  peti- 
tioners objected;  but  the  conrt  admitted  the 
question,  and  tbe  witness  answ^ed  "Yes." 
The  defendant  then  asked  the  witness:  "Was 
it  a  third,  tlwowlng  in  the  buildings  and  all?" 
—to  which  the  petitioners  objected;  but  the 
witness  was  allowed  to  answer,  and  answered 
"Tes."  The  defendant  then  asked  the  follow- 
ing question:  "Wasn't  it  Just  about  a  third 
of  the  price  per  foot,  and  the  buildings,  the 
house  that  Is  on  It,  and  tbe  stable,  etc.,  thrown 
In?"— to  which  the  petitioners  objected;  but 
tbe  court  admitted  the  question,  and  the  wit- 


ness answered,  "Well,  when  it  was  first  placed 
in  my  hands,  possibly  It  was  about  a  third." 
The  petitioners  did  not  object  to  the  form  of 
this  answer.  The  petitioners  ottered  to  show 
tbe  distance  of  Ouster  street  from  the  petition- 
ers' land,  for  the  purpose  of  showing  tbe 
strength  and  character  of  the  construction  of 
the  building,  so  far  as  the  same  could  be  in- 
ferred from  the  fact  that  the  building  was 
moved  so  tai;  but  the  court,  on  defendant's 
objection,  refused  to  permit  the  petitioners 
to  ask  the  question,  to  which  the  petitioners 
excepted.  The  defendant  claimed  at  the  trial 
that  the  house  was  very  old,  and  that  some 
of  the  timbers  were  decayed.  The  defendant 
having  brought  out,  on  cross-examination  of 
one  of  petitioners'  witnesses,  the  price  for 
which  a  parcel  of  vacant  land  on  the  comer 
of  Orchard  and  Pond  streets  had  been  sold 
by  Brewer  to  Olll,  the  petltiimers  called  a 
witness,  Philip  H.  Downes,  who  testified  that 
he  had  lived  in  Jamaica  Plain  for  20  years,  , 

and  was  engaged  in  the  real-estate  business,  | 
and  was  familiar  with  the  Olll  estate;  and  | 
that  the  same  consisted  of  a  little  less  than  i 

10,000  feet  of  land.  The  petitioners  then  ask- 
ed the  witness  "whether  the  lot  was  large  | 
enough  for  both  a  bouse  and  stable,"  to  which 
the  defendant  objected,  and  the  court  exclud- 
ed the  question,  saying  that  the  witness  could 
descril>e  the  physical  characteristics  of  the 
lot  as  fully  as  possible.  The  defendant  call- 
ed as  a  witness  Oeorge  Merritt,  who  testified 
that  he  was  a  carpenter  and  builder;  that  he 
had  visited  the  estate  and  had  measured  the 
exterior  dimensions  of  the  dwelling  house  cm 
petitioners'  land,  and  examined  it  thorouglily 
from  the  outside,  but  was  unable  to  get  in,  so 
had  not  examined  the  Inside  of  tbe  house. 
The  witness,  having  said  that  from  what  he 
saw  of  the  exterior  and  from  the  description 
of  the  interior  he  could  give  a  Judgment  of 
the  value  of  the  house,  was  asked,  after  a 
description  of  the  Interior  was  given,  what 
he  considered  the  value  of  the  house.  The 
defendant  called  as  a  witness  Francis  B. 
Beaumont,  who  testified  that  he  had  bought 
the  estate  known  as  the  "Duff  Estate,"  on 
Burroughs  street,  in  Kay,  1887,  and  sold  it 
in  May,  1890.  Tbe  defendant  then  asked  the 
price  at  which  the  estate  was  sold.  No  evi- 
dence of  a  sale  had  been  offered  by  the  peti- 
tioners, and  it  appeared  from  the  statements 
of  experts  on  both  sides  that  no  sale  had  oo 
curred  In  the  vicinity  for  tome  time  pre- 
vious to  the  taking,  and  none  In  the  immedi- 
ate Tidnity,  except  those  to  the  city,  for  a 
great  many  years.  The  defendant  called  as 
an  expert  Frederick  H.  Viaux,  who  testified 
that  he  was  a  real-estate  broker,  and  bad 
been  and  was  familiar  with  real-estate  values 
in  Jamaica  Plain;  and  the  vritness  testified, 
on  cross-examination,  that  in  1890  he  was  try- 
ing to  purctiase  a  large  estate  in  Jamaica 
Plain  known  as  the  "Curtts  Estate";  that  be 
knew  L.  Lk  P.  Atwood,  and  knew  that  At- 
wood  had  made  sev«al  sales  of  estates  on 
Centre  street  near  the  Curtis  place;  and  went 
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toAtwood,at  his  office  In  Jamaica  Plain,  for  the 
purpose  of  verifying  the  prices  which  he  had 
beard  that  Atwood  had  obtained  at  said  sales; 
that  he  asked  Atwood  about  the  prices  that 
certain  lots  had  sold  for,  and  got  Atwood  to 
go  with  him  to  Centre  street  and  show  him 
the  estates  which  had  been  sold.  He  denied 
that  he  ever  told  Atwood  that  he  was  not  ac- 
quainted with  real-estate  valnes  In  Jamaica 
Plain,  bat  said  that  he  called  on  him  as  a 
local  broker  whom  he  knew,  for  Information 
concerning  Atwood's  sales  and  prices.  The 
petitioners  called  Atwood  in  rebuttal,  and 
asked  him  whether  Mr.  Viaux  had  told  him 
In  the  above  conversation  that  he  was  not 
acquainted  with  real-estate  values  In  Jamaica 
PlabL 

R.  M.  Morse^  for  petitioner.  T.  M.  BalMon, 
for  defendant 

MORTON,  J.  The  petltlcmers  do  not  rely 
much  upon  their  exceptions  to  the  exclusion 
of  the  question  to  Atwood  as  to  the  distance 
of  Custer  street  from  their  land,  or  the  qaes- 
tlon  to  Downes  whether  the  land  sold  by 
Brewer  to  GUI  was  large  enough  for  a  house 
and  stable,  or  on  the  question  to  Atwood  as 
to  the  statement  made  to  him  by  Vlaux;  and 
we  think  it  only  necessary  to  say  that,  after 
considering  them,  we  discover  no  error  in  the 
rulings. 

1.  The  witness  Barrows  was  ofTered  by  the 
petitioner  as  an  expert  regarding  the  value 
of  the  land  and  buildings,  and,  after  stating 
what  in  his  opinion  they  were  worth,  stated 
on  direct  examination,  among  other  things, 
as  reasons  for  his  opinion,  "that  small  lots 
in  the  locality  have  been,  and  I  would  say 
are  at  present.  In  very  good  demand.     There 
have  been  few  places  in  that  locality  that 
have  been  placed  on  the  market.     They  have 
been  disposed  of  quite  readily."    It  appeared 
on  cross-examination  that  he  had  had  for  one 
or  two  years  the  estate  on  the  opposite  comer 
In  his  hands  for  sale,  with  an  asking  price. 
Including  the  house  and  land,  which  he  was 
Instructed  by  the  owner  to  ask  f  <»  It    There- 
upon the  defendant  was  permitted  to  ask  him, 
first.  If  that  asking  price,  throwing  in  the 
buildings,  was  not  a  quarter  of  the  price  that 
the  witness  put  on  the  land  and  buildings  In 
Bolt,  and  then  whether  it  was  not  about  one- 
third;  and  the  witness  answered  tliat  possi- 
bly it  was  about  one-third.    We  think  that 
the  evidence  was  admissible,  not  for  the  pnr^ 
pose  of  showing  the  asking  price  of  land  in 
the  vicinity,  but  as  tending  to  control  the  rea- 
sons for  the  opinion  which  the  witness  had 
previously  expressed  as  to  the  value  of  the 
land  and  buildings  In  controversy.    Brown  v. 
Worcester,  13  Gray,  81. 

2.  The  question  put  to  the  witness  Merritt 
was  properly  admitted.  It  was  for  the  Jury 
to  say  how  much  tlie  tact  that  he  had  not 


seen  the  Interior  should  afFect  the  weight  to 
be  given  to  his  testimony.  As  an  expert  car- 
penter and  builder  he  would  have  been  com- 
petent to  express  an  opinion  without  having 
seen  the  house  at  all.  Cook  v.  Castner,  9 
Cush.  266. 

3.  The  petitioner  objects  that  the  sales  of 
the  Pratt  and  Duff  estates  were  not  admissi- 
ble—First, because  too  remote  in  point  of 
time;  and,  secondly,  because  the  estates  were 
not  similar  to  that  of  the  petitioner.  The 
fact  that  the  sales  were  about  two  years  be- 
fore the  taking  did  not  of  itself  render  them 
incompetent  Benham  v.  Dunbar,  103  Mass. 
866.  There  was  testimony  tending  to  show 
that  with  the  exertion  of  the  purchases  by 
the  city,  no  sales  had  occurred  in  the  imme- 
diate vidnlty  for  a  great  many  years  previ- 
ous to  the  taUng,  and  none  in  the  vicinity  for 
some  time  before  that,  so  tijfit  none  more  re- 
cent than  those  in  question  were  obtainable. 
The  rise  In  values  does  not  appear  to  have 
been  so  great  as  to  rendw  them  Incompetent; 
and  while  the  introduction  of  electric  cars 
had  affected  values  on  the  streets  through 
which  they  ran  and  on  streets  adjacent  there- 
to, it  is  sufficient  to  say  that  the  petitioner's 
estate  was  not  on  such  streets. 

The  question  of  similarity  presents  more 
difficulty,  but  we  cannot  say  that  they  were 
so  dissimilar  as  to  render  the  admission  of 
the  sales  clearly  wrong.  The  fact  that  the 
two  estates  were  considerably  larger  tlian  the 
petitioner's  estate,  and  were  not  on  the  pond, 
would  not  of  itself  make  the  sales  incompe- 
tent Nor  would  the  fact  that  the  buildings 
might  not  have  been  precisely  like  those  on 
the  estate  of  the  petitioner.  Patch  v.  Boston, 
146  Mass.  52,  14  N.  E.  770.  There  may  have 
been  material  considerations  common  to  and 
affecting  tlie  value  of  all  estates  In  the  vicini- 
ty, which,  upon  examination  of  the  plans  and 
maps  and  a  consideration  of  the  other  evi- 
dence, in  the  opinion  of  the  presiding  judge, 
rendered  the  prices  paid  for  the  two  estates 
competent  notwithstanding  some  differences 
between  them  and  the  estate  of  the  plaintiff. 
In^ll  such  cases  much  must  be  left  to  the  dis- 
cretion of  the  court  and  we  cannot  say  that 
this  discretion  in  this  instance  was  erroneous- 
ly exercised.  See  Lyman  v.  City  of  Boston, 
41  N.  E.  127;  Bowdltch  T.  City  <rf  Boston,  41 
N.  E.  132. 

4.  The  fact  (if  it  was  a  fact)  that  the  wit- 
ness Vlaux  may  have  told  the  witness  At- 
wood, In  1890,  two  years  or  thereabouts  be- 
fore the  taking,  that  he  was  not  acquhlnted 
with  real  estate  values  in  Jamaica  Plain,  re- 
lated to  a  collateral  and  Immaterial  matter, 
and  was  properly  excluded  by  the  court  Da- 
vis V.  Keyes,  112  Mass.  436;  Brooks  v.  Acton, 
117  Mass.  204;  Roberts  v.  City  of  Boston,  149 
Mass.  346,  21  N.  B.  868.  Exceptions  over^ 
ruled. 
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(IM  Mass.  176) 

ROBERTS  T,  INHABITANTS  OF  OITT  OF 

CAMBRIDGE. 

(Supreme  Judicial  Court  of  Massachusetti. 

Jane  28,  1895.) 

Action  against  Citt  —  CtoNTRACT  to   Fornisb 

WATun— Appropkiatios  of  Stkeam— Powers 

OP  City— Ratipicatios  op  Contract. 

1.  Defendant  city,  pursuant  to  St  1884,  c. 
256,  appropriated  a  stream  in  which  plaintiff 
had  water  rights,  but  thereafter,  by  vote  of  the 
water  board,  agreed  to  furnish  plaintiCC  a  Urn- 
ited  quantity  of  water  from  said  stream.  Aft- 
erwards the  city  failed  to  falfill  its  contract  with 
plaintiff.  BM,  that  in  a  suit  for  spedfic  per- 
formance plaintiff  could  show  that  he  had  not 
received  compensation  for  his  rights  in  the 
whole  stream,  bat  that  the  commissioners.  In 
awarding  damages,  deducted  for  the  sabseqnent 
allowance  of  water  to  plaintiff. 

2.  The  water  board  of  the  <iVr  of  Cam- 
bridge contracted  to  allow  plaintiff  a  certain 
quantity  of  water  from  a  stream  which  it  bad 
taken  from  him  under  St.  1884.  c.  256.  The 
city,  in  pursuance  of  the  vote,  supplied  the  water 
for  some  time.  Bdd,  that  the  contract,  if  oat- 
side  the  powers  of  the  water  board,  was  rati- 
fied by  the  city. 

8.  The  city  of  Cambridge  contracted  to  al- 
low plaintiff  a  certain  quantity  of  water  from 
a  stream  which  it  had  taken  from  him  under 
St.  1884.  c  256.  BM  that,  if  the  city  was  not 
authorized  under  section  1  of  said  statute  to 
make  the  contract,  it  was  within  the  scope  of 
its  general  powers. 

Report  from  supreme  Jndlclal  conrt,  Mid- 
dlesex county;  John  Lathrop,  Judge. 

BUI  by  William  Roberts  against  inhabit- 
ants of  city  of  Cambridge  for  specific  per- 
formance.   Decree  for  plaintiff. 

Bumpos,  Trask,  Simes  &  Adams,  for  plain- 
tiff.   Q.  A,  A.  Pevey,  for  defendant 

HOLMES,  J.  This  is  a  bUl  for  the  specific 
performance  of  an  alleged  contract.  The 
material  facts  are  as  follows:  The  defend- 
ant had  taken  the  water  of  Stony  brook  un- 
der St  1884,  c.  256,  subject  to  prior  rights 
given  to  other  towns.  See  St  1884,  c.  257. 
Before  the  damages  were  assessed,  the  de- 
fendant's water  board  passed  the  following 
votes,  which  were  communicated  to  the 
plaintiff,  and  assented  to  by  him. 

"Voted,  that  on  December  19, 1887,  we  wUl 
open  the  four-inch  gate  at  the  gatehouse  of 
our  dam  at  Stony  brook,  and  allow  there- 
after a  quantity  of  water  to  pass  through 
from  the  reservoir  above  the  dam  to  Rob- 
erts' Mill,  sufficient  for  washing  and  steam 
purposes,  to  take  the  place  of  the  water 
heretofore  furnished  to  him  by  us  for  such 
purposes. 

"Voted,  that  the  president  be  instructed  to 
write  to  Mr.  William  Roberts  informing  him 
of  the  action  of  the  board,  and  furnish  him 
an  attested  copy  of  the  foregoing  votes." 

At  the  hearing  before  the  commissioners 
on  the  amount  of  damages  to  be  paid  to  the 
plaintiff  by  the  defendant,  these  votes  were 
put  in  evidence,  were  relied  on  by  the  coun- 
sel for  the  defendant,  were  treated  by  the 
commissioners  as  an  agreement  by  the  city, 
^nd  led  the  commissioners  to  eliminate  the 


plalntlfTs  claim  fOr  damages  in  respect  of 
water  for  washing  or  steam  purposes,  wltb 
the  result  of  lessening  the  amount  of  the 
commissioners'  award.  The  city  paid  the 
award,  and  for  a  time  supplied  the  plain- 
tiff with  water  as  agreed.  Since  then,  how- 
ever, it  has  neglected  and  refused  to  fulfill 
the  contract,  to  the  great  Inconvenience  and 
expense  of  the  plaintiff. 

The  defendant  objected  to  evidence  of  the 
foregoing  facts,  but  as  it  does  not  appear 
how  they  were  proved.  It  Is  to  be  assumed 
that  they  were  proved  by  proper  evidence, 
if  the  facts,  however  proved,  were  compe- 
tent There  Is  no  question  before  us  of  in- 
quiries addressed  to  a  commissioner  as  to 
the  ground  of  his  decision. 

It  is  objected  that  no  evidence  was  admis- 
sible of  the  facts,  because  the  commission- 
ers were  to  assess  all  the  damages  suffered 
by  the  plaintiff.  But  if  there  was  a  bind- 
ing contract  to  give  the  plaintiff  a  part  of 
the  water  embraced  in  the  taking,  such  a 
contract  would  have  the  same  effect  as  a 
valid  exertion  of  the  same  amount  of 
water  from  the  original  taking,  and  would 
cut  down  the  damages  accordingly.  See  Ex 
parte  Morse,  18  Pick.  443,  447;  Ralhroad  Co. 
V.  Miller,  125  Mass.  1,  5;  Blcknell  v.  Rail- 
road Co.,  161  Mass.  428,  37  N.  B.  378;  Hus- 
ton V.  Railroad  Co.,  21  Ohio  St  235;  MlUs, 
Em.  Dom.  (2d  Ed.)  iS  112, 113. 

It  is  found  as  a  fact  in  the  report  that  the 
transaction  amounted  to  a  contract— &  find- 
ing warranted  by  the  evidence.  The  ac- 
cepted vote  purported  to  be  a  contract  By 
the  statute  and  the  dty  ordinance,  the  water 
board  had  all  the  powers  of  the  city  under 
the  act.  St  1884,  c.  256,  {  10;  Cambridge 
Ordinances  1880,  c.  39,  {  3.  If  it  should  be 
doubted  whether,  suppoeing  the  city  to  have 
had  power  to  make  the  contract  the  power 
was  one  of  those  conferred  on  the  water 
board,  there  was  evidence  of  ratlficaaon. 
The  city  acted  in  pursuance  of  the  vote  by 
opening  the  four-inch  gate,  and  allowing  the 
plaintiff  Bufiicient  water  for  washing  and 
steam  purposes,  it  argued  from  it  to  the 
commissioners,  and  it  paid  the  award  as 
diminished  in  consideration  of  the  vote,  al- 
though, no  doubt  the  argument  for  the  city 
to  the  commissioners.  In  part  at  least 
seemed  to  present  the  vote  rather  as  affect- 
ing the  probabilities  of  all  the  water  bMng 
used  than  as  conferring  a  right  At  that 
time,  Howe  v.  Inhabitants  of  Weymouth, 
148  Mass.  60S,  20  N.  B.  816,  had  not  been 
decided. 

It  is  urged  that  the  city  had  no  power  to 
make  the  contract,  and  that  it  could  not  sell 
water  for  any  purposes  except  those  public 
ones  mentioned  in  section  1  of  the  act  of 
which  this  was  not  one.  But  we  see  nothing 
beyond  the  power  of  the  city  in  the  vote, 
and  still  less  anything  unlawful.  The  pow- 
er to  make  such  a  contract  with  a  stranger 
might  be  limited  to  the  surplus  naturally 
Incident  to  the  taking  of  water  for  public 
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nae.  Bat  thia  contract  was  made  ^th  one 
from  whom  more  water  was'  taken  at  the 
same  time,  and  tberefore,  in  Its  practical 
effect,  merely  cnt  down  the  amonnt  taken 
from  the  pliUntiff,  and  to  be  paid  for  by  the 
defendant,— a  perfectly  lawfnl  object 

The  city  having  made  a  lawfnl  contract  to 
the  effect  set  forth  in  the  vote,  there  aeems 
to  be  no  reason  why  the  contract  should  not 
be  specifically  enforced,  according  to  its  le- 
gal import  Baphael  v.  Railway  Co.,  2  Oh. 
App.  147.  No  objection  to  the  Jurisdiction 
Is  taken  in  the  answer.  Massachnsetts  Gi.-k- 
eral  Hospital  v.  State  Mat  Life  Assnr.  Co., 
4  Gray,  227.  The  damages,  if  any,  sofTered 
by  the  plaintiff,  may  be  assessed,  la  ordor 
to  give  blm  full  relief. 

Decree  accordingly. 


(lS4Haa&  US) 

WABDENS,  ETC.,  OP  ST.  PAUL'S 

CHURCH  T.  ATTOENBY 

GENERAL  et  al. 

(Supreme  Judicial  Court  of  Massachnaetta, 

Suffolk.   July  17,  1896.) 

CHABITABLB  BsqUtST— VALIDITT  — CONSTRDCnOK 

ov  Trust — Adtbhsb  FoesESSioii  bt  Tkdstbb^ 

ACCUMDLATIONS  TOB  ChAKITABLB  USES. 

1.A  coaveyance  of  property  to  a  religious 
corporation,  in  trust  to  invest  the  rents  thereof 
to  form  a  permanent  fund,  and  to  pay  one-half 
the  income  thereof  to  the  grantor,  or  any  heir  of 
the  grantor  of  the  same  name  who  may  demand 
the  same,  and,  in  case  no  demand  therefor  is 
made,  to  inreat  said  income  so  as  to  increase 
and  accumulate  the  fund,  and  providing  that  the 
remaining  half  of  said  income  should  De  either 
invested  in  order  to  increase  and  accumulate  the 
fund  (NT  expended  on  charitable  objects,  is,  as  to 
one-half  the  fund,  a  valid  charitable  tmart,  sub- 
ject to  an  illegal  discretion  as  to  the  accumula- 
tion for  the  b^efit  of  the  grantor  or  his  descend- 
ants, which  will  be  rejected;  as  to  the  other 
half,  an  invalid  trust  was  created,  the  benefidal 
interest  therein  resulting  to  the  owner. 

2.  The  fact  that  the  grantor  subsequently 
executed  a  deed  to  the  corporation,  assigning  his 
interest  In  the  fund  for  a  term  of  years,  to  be 
need  for  a  certain  legitimate  purpose,  referring 
therein  to  the  previous  deeds  as  deeds  In  trust 
to  form  a  fund  for  charitable  uses,"  did  not  af- 
fect the  interpretation  of  the  prior  deed,  or  val- 
idate the  entire  trust 

8.  A  gift  of  money  to  be  appropriated  for 
the  foundation  of  a  trust  fund  previously  estab- 
lished is  subject  to  the  same  legal  interpretation 
as  the  (»rigiual  fund. 

4.  A  subsequent  conveyance  of  land,  provid- 
ing that  one-half  of  the  income  of  the  fund  aris- 
ing therefrom  should  be  paid  over  to  the  issue 
of  the  grantor  as  designated  in  a  former  deed  of 
tmst  and  that  the  other  half  should  be  invested 
in  a  library,  to  be  open  to  certain  classes  of 
persons,  and  to  be  used  by  the  public  generally, 
created  a  valid  charitable  trust,  but  did  not  ai- 
f ect  the  disposition  of  the  fond  before  created. 

6.  Where  a  tmst  was  express,  and  the  trus- 
tees continuously  admitted  that  they  held  one- 
halt  the  income  for  the  grantor  and  his  family, 
there  was  no  snch  adverse  nser  of  the  funds  by 
the  retention  of  snch  Income  as  to  set  the  etat- 
ute  of  limitations  in  motion  in  favor  of  the  trus- 
tees. 

6.  A  will  provided  that  the  income  of  a  cer- 
tain trust  should  be,  when  demanded,  "the  sole 
property  of  my  heirs  having  the  right  to  receive 
the  same  successively,  as  described  in  said 
trust"  and  devised  all  the  residue  of  his  estate 


to  trustees  upon  eerudn  other  trusts.  Beld,  that 
where  the  beneficiaries  could  not  take  for  in- 
validibr  of  the  bequest,  the  resulting  trust  creat- 
ed in  favor  of  the  giantor  passed  to  the  trustee 
under  the  residuary  clause  m  the  will. 

7.  One  who  has  created  an  invalid  trust,  the 
beneficial  interest  in  which  has  resulted  to  him. 
cnnnot  explain  in  a  will  subsequmtiy  executed 
that  bis  real  meaning  was  something  different 
from  what  his  words  implied,  and  without  any 
words  of  devise  to  allow  the  creation  of  a  new 
trust  by  a  new  int^retation  of  the  old  deed. 

8.  The  limits  of  an  accumulation  for  the 
benefit  of  a  charity  are  subject  to  the  order  of  a 
court  of  equity. 

9.  The  conveyance  of  property  in  trust, 
with  direction  that  the  income  should  accumu- 
late to  form  a  fund  the  income  of  which  should 
be  paid  over  annually  to  charitable  purposes,  is 
not  such  an  unreasonable  accumulation  as  to 
require  a  court  of  equity  to  terminate  it 

10.  Where  a  conveyance  is  made  to  a  dturch 
In  tmst  for  a  designated  purpose,  which  is  in- 
valid, the  church  will  not  retain  the  beneficial 
interest  but  it  will  result  to  the  donor  and  his 
heirs. 

Bill  In  eqalty  by  the  wardens  and  vestry 
ot  St  Paul's  Church  against  the  attorney 
general  and  others  to  obtain  the  Instructions 
of  the  court  in  relation  to  certain  trusts. 

J.  O.  Gray,  for  wardens,  etc.  of  St 
Paul's  ChuKdi.  Q.  C.  Travis,  Aast  Atty. 
Gen.,  for  Attorney  GeneraL  Trask  &  Simes, 
for  Trinity  Church.  R.  Gluey,  for  P.  B. 
Sears.  J.  L.  Thomdlke,  for  David  Sears.  B. 
S.  Gorham,  for  proprietors  of  St  Paul's 
Cbuich. 

LATHBOP,  J.  This  is  a  bin  In  equity, 
filed  on  August  7, 1891,  to  obtain  the  instruc- 
tions of  the  court  In  relation  to  certain  trusts 
created  by  David  Sears.  The  defendants  are 
the  attorney  general  of  the  commonwealth, 
the  proprietors  of  St  Paul's  Church  In  Bos- 
ton, the  surviving  executor  of  the  will  of  Da- 
vid Sears,  the  trustees  under  his  will,  his 
eldest  grandson,  his  heirs  at  law,  and  Trinity 
Church.  On  March  1, 1821,  David  Sears  con- 
veyed, by  six  separate  deeds,  six  pews  in  St 
Paul's  Church  In  Boston  to  the  wardens  and 
vestry  of  said  church,  and  their  snccessors 
in  office,  In  trust  to  lease  the  pews,  and  invest 
the  rents  thereof  to  form  a  permanent  fund. 
The  deeds  then  provided  as  follows:  "And 
the  said  wardens  and  vestry  and  their  suc- 
cessors in  office  shall  make  a  statement  of 
said  fund,  and  of  the  Income  thereof,  and 
shall  pay  over  to  said  Sears,  or  his  nearest 
heir  by  the  name  of  Sears,  for  the  time  being, 
who  shall  demand  it,  the  one-balf  of  said  In- 
come, for  his  or  her  use  and  benefit;  that 
Is  to  say,  any  heir  of  said  Sears,  of  his  name, 
who  may  demand  the  said  one-half  of  said 
income,  shall  be  entitled  to  receive  it,  but  his 
or  her  right  to  it  shall  be  superseded  and  an- 
nulled whenever  a  nearer  heb:  of  the  same 
name  shall  make  a  similar  demand.  And 
provided  neither  said  Sears,  nor  any  of  his 
heirs  as  above,  nor  any  person  authorized  by 
him  or  them,  shall  demand  said  income  with- 
in six  months  after  It  shall  have  been  due 
and  paid  over  to  said  wardens  and  vestry, 
then  the  said  wardens  and  vestiy  shall  Invest 


Digitized  by 


Uoogle 


282 


NOBTHEASTERN  JIBPORTEB,  VoL  41. 


<Ma8& 


mid  Income  In  stock,  etc.,  as  above,  to  In- 
crease and  accumulate  the  fund  aforesaid. 
And  tlie  remaining  half  of  said  income  aris- 
ing from  said  fund  as  aforesaid  the  said 
wardens  and  yestry  sliall  either  invest  In 
stoclc,  etc.,  as  above,  to  Increase  and  accumu- 
late the  fund  aforesaid,  or  shall  and  may  ex- 
pend, from  time  to  time,  on  any  charitable 
or  benevolent  object  or  objects,  in  such  man- 
ner and  under  snch  regulations  as  to  tlieir 
wisdom  may  seem  advisable.  It  being  the 
intention  of  said  Scars  to  give  to  said  wardens 
and  vestry  and  their  successors  in  office  the 
uncontrolled  liberty  of  appropriating  from 
time  to  time  the  remaining  half  part  of  said 
Income  from  said  fund."  On  March  5,  1821, 
tWs  gift  was  formally  accepted  by  the  pialn- 
tlfflls  as  a  gift  "in  trust  for  charitable  uses." 
At  some  time  previously  to  November  12, 
1822,  Mr.  Sears  delivered  to  the  plaintiffs  a 
deed  (known  as  the  "deed  in  the  parchment 
envelope")  bearing  date  March  1,  1821.  By 
this  deed  he  assigned  to  the  plaintifls,  for  the 
term  of  19  years  (or  for  his  life  should  he 
not  live  80  long),  all  his  right,  title,  and  In- 
terest to  his  half  part  of  the  income  arising 
from  the  fund  by  this  deed,  and  by  the  deeds 
of  the  pews,  to  be  expended  for  sacred  music. 
The  previous  deeds  were  referred  to  as  deeds 
"In  trust  to  form  a  fund  for  charitable  and 
other  uses."  It  was  further  declared  that 
this  deed  and  the  previous  deeds  were  to  be 
operative  only  on  the  condition  that  the 
plaintiftB  should  be  governed  by  the  defini- 
tion of  the  phrase  "nearest  heir"  set  out  In 
this  deed.  Tills  definition  was,  in  general, 
to  the  effect  that  the  eldest  of  male  descend- 
ants should  be  preferred.  This  deed  was 
formally  accepted  by  the  plaintifls  on  Janu- 
ary 13,  1823.  On  November  9,  1822,  Mr. 
Sears  made  a  gift  of  ?100,  to  be  appropriated 
for  the  foundation  of  the  trust  fund  estab- 
lished on  March  1,  1S21,  by  the  deed  Just  re- 
ferred to.  This  was  formally  accepted  on 
November  IS,  1822,  by  the  plaintifls  as  a 
"donation  •  •  •  towards  a  fund  for  char- 
itable uses."  Up  to  January  1,  1824,  one- 
half  of  the  income  of  the  trust  fimd  was  ex- 
pended in  sacred  music,  and  the  other  half 
expended  for  charitable  objects,  or  accumu- 
lated. On  January  1,  1824,  Mr.  Sears  con- 
veyed a  parcel  of  land  adjoining  the  church 
to  the  plaintiffs  as  "actuaries  of  the  Sears 
fund,"  "subject  to  the  following  conditions, 
limitations,  and  restrictions,"  namely,  that 
one-half  of  the  income  of  the  fund  should  be 
paid  "over  to  the  parties  being  issue  of  said 
Sears,"  as  before  designated,  "and  provided, 
if  at  any  time  hereafter  It  should  so  happen, 
from  any  cause  whatever,  that  said  Income 
cannot  be  so  paid  over,  or  that  any  of  said 
parties  should  in  any  way  be  prevented,  ex- 
cluded, or  prohibited,  or  should  in  any  man- 
ner be  del>arred  from  their  several  successive 
rights,  or  If  any  of  said  parties  as  they  may 
become  successively  entitled  to  said  Income 
from  said  fund  and  said  account  of  said  fund, 
should  not  receive  the  same  within  one  year 


after  demand  thereof,"  then  the  whole  fund 
should  "be  Immediatdy  forfeited  to,  revert 
to,  and  be  reinvested  In"  David  Sears  and 
his  heirs.    Power  was  given  to  the  wardens 
and  vestry  to  exchange  or  sell  the  lot  of  land 
If  It  should  be  found  advantageous  or  expe- 
dient, "provided,  always,  that  the  proceeds 
of  such  exchange  or  sale  shall  be  reinvested 
in  real  estate  for  the  use  and  benefit  of  said 
fund."     The  deed  further  stated  that  the 
wardens  and  vestry,  by  their  acceptance,  de- 
clared "that  the  at)ove  are  the  terms,  condi- 
tions, limitations,  and  restrictions  and  ten- 
ure" of  the  said  fund  as  understood  by  them 
in  addition  to,  and  In  explanation  of,  the  pre- 
vious deeds;  and  that  the  wardens  and  ves- 
try, by  their  acceptance,  promised  that  iialf 
of  the  "remainder  of  said  income"  should  be 
Invested  in  buying  bo(dcs  for  a  library,  to  be 
open  to  the  proprietors  of  the  church,  to  all 
clergymen,  men  of  letters,  and  members  of 
government,  and  to  be  used  by  the  public 
generally  under  such  rules  as  might  be  deem- 
ed expedient,  "the  wardens  and  vestry  reserv- 
ing the  other  half  part  of  said  remainder  of 
said  Income  to  be  appropriated"  as  expressed 
and  authorized  In  the  former  deeds.     From 
January  1,  1824,  to  February  27,  1854,  the 
plaintiffs  received  the  rents  from  the  pews, 
and  invested  the  same  as  part  of  the  trust 
fund.    One-half  of  the  income  thereof  was. 
In  accordance  with  the  provisions  of  the  deed 
of  March  1,  1821,  expended  for  sacred  music 
until  1840,  and  thereafter  it  was  added,  by 
the  direction  of  David  Sears,  as  an  accumu- 
lation to  the  trust  fund.    One  quarter  part 
of  said  Income  was  expended  In  the  piurcbase 
of  books  for  the  library,  in  accordance  with 
the  provisions  of  the  deed  of  January  1,  1824. 
The  remaining  quarter  part  of  said  Income 
was  expended  by  the  plaintiffs  for  charitable 
objects,  or  added  by  them  as  an  accumula- 
tion to  the  fund.     On  May  1,  1843,   David 
Sears  executed  and  delivered  a  deed,   wit- 
nessed and  recorded,  by  which  he,  for  him- 
self and  his  heirs,  "having  a  tight  of  for- 
feiture,"   puri)orted    to    assign    to    Trinity 
Church,  In  Boston,  or.  In  certain  contingen- 
cies, to  the  Protestant  Episcopal  Ohnrches  in 
Boston,  "the  contingent  and  conditional   in- 
terest" in  the  fund  and  the  real  estate.     The 
provisions  of  this  deed  vrili  be  mote  folly 
stated  later.     On  May  10,  1847,  David  Sears, 
by  a  letter  to  the  wardens  and  vestry  of  St 
Paul's  Church,  released  them  from  any  obli- 
gation to  appropriate  one-quarter  part  of  the 
Income  to  the  purchase  of  books  for  the  "pub- 
lic library,"  and  authorized  them  to  appro- 
priate to  such  purpose  so  much  only  of  the 
Income  as  they  might  deem  Judicious,  ilnd  to 
apply  the  remainder  of  such  part  of  the  In- 
come in  their  judgment  to  any  honorable  pur- 
pose.    This  letter  also  contained  a  reiteration 
of  the  trust,  and  approved  the  accounts   ol 
the  plaintiffs.    It  does  not  appear  that  this 
letter  was  acted  on  by  the  plaintiffs,  except 
to  request  a  deed  of  confirmation.     On  Feb- 
ruary 25,  1854,  David  Sears  executed,   and 
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on  February  27th  acknowledged  and  deUT> 
eied,  a  deed  to  the  wardens  and  vestry  Is 
confirmation  of  this  letter.   After  reciting  the 
letter,  the  trusts,  etc,  the  grantor  gave  cer- 
tain directions  as  to  the  management  of  the 
fund,  and  authorized  the  wardens  and  vestry 
to  expend  the  one-half  part  of  the  income 
of  the  fund  in  "their  discretion,  in  such  ob- 
jects of  utility,  benevolence,  or  expediency  as 
they  In  their  judgment  may  from  time  to 
time  see  fit  for  the  benefit  of  the  church"; 
discharging  them  from  the  obligation  of  in- 
vesting one-quarter  part  of  the  income  in 
books,  and  from  all  responsibility  as  to  er- 
rors, omissions,  etc.,  as  to  past  acts  and  ap- 
propriations, with  the  proviso  that  the  gn^an- 
tees  were  entitled  to  one-half  part  of  the  In- 
come on  the  condition  that  they  paid  over 
the  other  half  of  said  income  to  David  Sean 
and  his  heirs  ^ho  may  demand  the  same, 
according  to  the  provisions  of  the  deed  dated 
March  1,  1S21,  and  delivered  at  some  time 
before  November  12,  1822,  if  not  demanded 
to  be  accumulated  according  to  the  terms  of 
the  trust     The  deed  furth«-  authorized  "the 
use  of  the  hall  originally  Intended  for  the 
library  in  the  vestry  building"  for  any  pur- 
pose the  wardens  and  vestry  should  see  fit. 
The  deed  closed  by  declaring  that  it  was  to 
be  regarded  as  affirmative  only,  and  that  noth- 
ing therein  contained  was  to  be  so  construed 
as  to  alter  or  diminish  In  any  degree  the  rights 
reserved  to  the  donor  and  his  heirs  by  the 
original  deeds,  nor  the  tenure  of  the  trust, 
nor  the  claims  of  the  parties  to  his  benefits 
hereafter.    From  February  27,  1854,  to  the 
present  time,  the  plalntUIs  have  continued 
to  receive  and  invest  the  pew  rents  as  a  iKirt 
of  the  trust  fund.     No  Income  has  ever  been 
received  from  the  real  estate.     Up  to  April, 
1800,  one-half  the  Income  of  the  fund  was  ac- 
cumulated, as  no  demand  was  made  for  It  by 
David  Sears.    On  that  date,  a  demand  hav- 
ing been  made  by  him,  and  thereafter  until 
his  death,  on  January  14,  1871,  the  said  one- 
half  part  of  the  Income  was  paid  to  him. 
In  1871  and  1872  that  half  of  the  Income  was 
paid  over  to  David  Sears,  Jr.,  the  eldest  son 
of  David  Sears,  the  foimder  of  the  fund. 
Since  the  death  of  David  Sears,  Jr.,  early  In 
the  year  1873,  this  half  of  the  Income  has 
been  accumulated  as  a  separate  fund  due 
the  Sears  family,  at  the  request,  oral,  and 
written,  of  one  Ootting,  acting  for  the  Sears 
family.    On  June  9,  1893,  a  formal  demand 
was  made  on  the  plaintiffs  by  said  Cottlng, 
in  behalf  of  the  trustees  under  the  will  of 
David  Sears,  and  of  the  heirs  and  next  of  Jdn 
of  said  Sears,  or  any  of  them  entitled,  for  the 
payment  of  all  said  one-half  of  the  Income  of 
tbe   trust  fund  heretofore  received  by  the 
plaintiffs  or  hereafter  to  be  received  by  them. 
Tbe  other  half  part  of  the  Income  of  said 
trust  fund  has  been  expended  by  the  plain- 
tiffs from  said  February  27, 1854,  to  tbe  pres- 
ent time,  for  objects  of  otlllty,  benevolence, 
or  expediency,  for  the  benefit  of  St  Paul's 
Cliurch.     No  part  of  the  income  daring  said 


period  (except  a  payment  in  March,  1864) 
has  been  expended  for  the  purchase  of  books. 
David  Sears,  by  his  will,  devised  his  resid- 
uary real  and  jjiersonal  estate  to  trustees  ui>- 
on  certain  trusts  therein  declared.  The  tes- 
tator also,  by  his  will,  defined  the  terms 
"nearest  heir"  and  "eldest  lineal  male  de- 
sc^idant"  in  his  will,  and  wherever  else  he 
may  have  nsed  these  terms,  to  mean,  first  his 
son,  David  Seais,  and  his  male  issue  succes- 
sive, etc.  The  provisions  of  the  wUl  will 
be  more  fully  stated  hereafter. 

1.  The  first  question  which  arises  in  tbe 
case  is  as  to  the  validity  of  the  trust  created 
by  tbe  six  deeds  executed  by  David  Sears  in 
1821.  The  grantees  in  these  deeds  are  the 
wardens  and  vestry  of  St  Paul's  Church,  in 
Boston,  and  their  successors  in  office.  The 
church  Itself  was  Incorporated  in  1820  as 
a  Protestant  Bpiscoi>al  society  and  body  ik>I- 
Itlc.  St  1819,  c  77.  Since  Prov.  St  1754, 
the  churchwardens  of  Protestant  Bplscopal 
churches  are  bodies  corporate,  authorized  to 
take  In  succession  "all  grants  and  donations, 
whether  real  or  personal,  made  either  to  their 
several  churches,  the  poor  of  their  churches, 
or  to  them  or  their  successors";  and,  when 
the  vestry  is  joined  with  them  in  the  grant  or 
donation,  the  churchwardens  and  vestiy  to- 
gether constitute  the  corporation.  3  Prov. 
Laws  (State  Ed.)  778;  Anc.  Chart  005;  St 
1786,  c.  51;  Rev.  St  a  20,  §  39  et  seq.;  Gen. 
St  c.  31;  Pub.  St  c.  80.  In  Sohier  v.  War- 
dens, etc.,  of  St  Paul's  Church,  12  Mete. 
(Mass.)  250,  a  bequest  to  the  wardens  and 
vestry  of  St  Paul's  Chnrch,  "to  be  received 
and  held  by  the  legatees  as  the  formation  of 
a  fund"  for  the  support  of  a  city  missionary 
of  the  Protestant  Episcopal  church,  was  held 
to  be  a  valid  charitable  gift  See,  also,  Sal- 
tonstall  V.  Sanders,  11  Allen,  446;  Weber  v. 
Bryant  161  Mass.  400,  37  N.  B.  203.  It  Is 
clear  that  the  grantor  could  not  create  a  trust 
for  the  benefit  of  his  descendants  forever. 
Kent  V.  Dunham,  142  Mass.  21S,  7  N.  B.  730. 
Nor  could  he  create  a  trust  for  one  of  a  series 
of  bis  descendants,  successively,  nnless  such 
a  one  could  be  ascertained  within  a  life  in  be- 
ing and  21  years  af terward&  Dangannon  v. 
Smith,  12  Clark  &  F.  646.  It  cannot  be  cer- 
tain that  there  wonld  be  an  heir  by  the  name 
of  Sears  within  the  legal  period,  or  that  a  de- 
mand wonld  be  made  In  that  period  for  any 
Income  due.  This  demand  clearly  appears  to 
have  been  a  condition  precedoit  Ibbetscm  v. 
IbbetsMi,  10  Sim.  486,  5  Myhne  &  a  26;  Thom- 
son V.  Shakespeare,  Johns.  Eng.  Ch.  612; 
Walnman  v.  Field,  Kay,  607.  See  Loverlng 
V.  Loverlng,  128  Mass.  97.  This  Is  not  a 
case  of  definite  successive  limitations.  The 
limitation  is  general  for  the  benefit  of  all  the 
descendants  of  David  Sears  answering  to  a 
particular  description. 

It  Is  contended  that,  as  the  grantees  were 
given  discretion  to  apply  one-half  of  the  In- 
come either  to  the  accumulation  of  the  fund, 
one-half  of  the  Income  of  which  was  Intended 
for  the  benefit  of  the  grantor  or  his  descend- 
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ants,  or  to  apply  it  to  charitable  or  pious 
uses,  tlie  entire  trust  is  Invalid.  There  is  un- 
doubtedly a  class  of  cases  where  a  fund  is 
given  for  purposes  which  are  charitable  or  for 
other  purposes,  in  the  discretion  of  the  trus- 
tees, which  are  legal,  but  are  not  charitable. 
In  these  cases  the  whole  gift  is  held  void  for 
uncertainty.  Morice  v.  Bishop  of  Durham, 
10  Ves.  522;  In  re  Hewitt's  Estate,  53  Law 
J.  Ch.  132;  Nichols  v.  Allen,  130  Mass.  211; 
Chamberlain  t.  Steams,  111  Mass.  267.  But 
it  Is  settled  by  a  long  line  of  decisions  in 
Etagland  that,  where  trustees  are  given  discre- 
tion to  apply  a  fund  either  to  a  legal  or  an 
illegal  object,  the  law  forbids  them  to  apply 
the  fund  to  the  illegal  object,  and  the  trust 
is  valid  for  the  legal  object  The  leading 
case  on  this  subject  is  Sorresby  v.  Hollins,  9 
Mod.  221,  where  a  discretion  was  given  to  ex- 
ecutors to  settle  by  purchase  of  lands  or  other- 
wise, as  they  should  be  advised,  an  annuity 
of  £60,  to  be  distributed  In  charity.  The  dis- 
cretion to  purchase  lands  was  illegal,  as  vio- 
lating the  mortmain  act  Lord  Hardwiclte 
said:  "Can  any  court  say,  because  one  meth- 
od iB  unlawful,  that  therefore  the  other  Is  so, 
and  the  whole  bequest  void?  No;  for,  if  one 
bequest  is  lawful,  that  shall  be  pursued,  and 
take  etTect"  To  the  same  efTect  are  the  fol- 
lowing cases:  Attorney  General  v.  Parsons,  8 
Ves.  186;  Curtis  v.  Hutton,  14  Ves.  637;  Sal- 
usbury  v.  Denton,  3  Kay  &  J.  628;  Carter  v. 
Green,  Id.  591;  Attorney  General  v.  Goddard, 
Turn.  &  R.  S48;  Ingleby  v.  Dobson,  4  Russ. 
342;  Mayor,  etc,  of  Faversham  v.  Ryder,  5 
De  Gez,  M.  &  6.  350;  University  of  London 
V.  Yarrow,  1  De  Gex  &  J.  72;  Lewis  v.  Alien- 
by,  L.  R.  10  Eq.  668;  In  re  Hedgman,  8  Ch. 
Div.  166.  See,  also,  Williams  v.  Williams,  8 
N.  Y.  526.  And  In  Jackson  v.  PhllUps,  14  Al- 
len, 539,  556,  it  is  said  by  Mr.  Justice  Gray: 
"When  a  charitable  Intent  appears  on  the  face 
of  the  will,  but  the  terms  used  are  broad  enough 
to  allow  of  the  fund  being  applied  either  In  a 
lawful  or  an  unlawful  manner,  the  gift  will  be 
supported,  and  its  application  restrained  with- 
in the  bounds  of  the  law."  This  is  not  a  case 
where  the  charitable  trust  Is  of  a  surplus  re- 
maining after  an  invalid  gift  has  been  satis- 
fied. In  such  cases  the  validity  of  the  gift 
to  charitable  purposes  will  depend  on  wheth- 
er the  amount  required  for  the  prior  gift  can 
be  ascertained  In  order  to  fix  the  amount  of 
the  rarpIuB,  or  on  whether  the  prior  gift  is 
merely  "honorary,"  as  it  is  termed,  and  not 
a  legal  charge  on  the  fund.  Chapman  v. 
Brown,  6  Ves.  404;  Flak  v.  Attorney  General, 
L.  R.  4  Bq.  621;  Hunter  v.  Bullock,  L.  R.  14 
Eq.  45;  Dawson  v.  Small,  L.  R.  IS  Bq.  114; 
In  re  Williams,  5  Ch.  Div.  735;  In  re  Bh-kette. 
9  Ch.  Div.  676i  There  is,  therefore,  as  to  one- 
half  of  the  fund,  a  valid  charitable  trust  sub- 
ject to  an  illegal  discretion  as  to  accumula- 
tion for  the  betteflt  of  the  grantor  or  his  de- 
scendants, which  will  be  rejected.  This  trust 
could  not  be  altered  in  its  terms  by  the  trus- 
tees or  by  the  creator  of  the  trust.  Sewall  v. 
Roberts,  115  Mass.  262.    Aa  to  the  other  half 


of  the  fund,  an  Invalid  trust  being  created, 
the  beneficial  interest  resulted  to  the  donor. 
Nichols  v.  Allen,  130  Mass.  211,  212;  Ollifle 
r.  Wells,  Id.  221,  223;  Lassence  v.  Tiemey, 
1  Macn.  &  G.  551,  564,  565.  It  ts  contended, 
however,  that  as  the  whole  fund  was  given 
to  a  charitable  corporation,  the  corporation 
would  retain  the  beneficial  interest  if  any 
part  of  the  trust  could  not  be  carried  out. 
See  Attorney  General  y.  Trinity  College,  24 
Beav.  383,  399.  While  it  is  true  that  a  gift 
to  a  church  eo  nomine  is  a  gift  to  a  charity 
(Baker  v.  Falcs,  16  Mass.  487,  496;  Jackson 
T.  Phillips,  14  Allen,  439,  653),  yet  it  does  not 
follow  that  it  may  not  be  givai  for  a  purpose 
that  Is  invalid,  and  in  such  case  the  church 
cannot  take  (Society  y.  Crocker,  119  Mass.  I), 
although  it  might  well  take  the  beneficial  In- 
terest aa  well  as  the  legal  title,  if  no  particn- 
lar  trust  or  use  had  been  designated  (Sohier 
V.  Wardens,  eta,  of  St  Panl's  Church,  12 
Mete.  250,  259). 

2.  The  deed  dated  March  1, 1821,  which  was 
not  delivered  until  some  time  before  Novem- 
ber 12,  1822,  cannot  affect  the  Interpretation 
of  the  deeds  relating  to  th6  pews,  nor  can  It 
make  the  invalid  trust  valid. 

3.  The  gift  of  $100,  made  on  November  9, 
1822,  became  a  part  of  the  fund,  and  is  sub- 
ject with  It,  to  the  legal  Interpretation  before 
mentioned. 

4.  "nie  terms  of  the  deed  of  January  1, 1824. 
cannot  aflFect  the  disposition  of  the  fond  be- 
fore created,  or  impose  new  conditions,  or 
alter  the  terms  of  the  former  deeds,  so  far  as 
the  valid  charitable  trust  is  concerned.  The 
wardens  and  vestry  had  by  the  former  deeds 
discretion  in  the  selection  of  charitable  objects. 
By  the  deed  now  under  consideration  they 
agreed  with  Mr.  Sears  to  devote  one-quarter  of 
the  income  of  the  fund  to  a  library.  If  such  a 
library  as  is  described  in  the  deed  ia  a  diarl ta- 
ble object,  we  can  see  no  objection  to  their  ac- 
tion. If  It  is  not  then  the  agreement  so  far 
as  the  prior  deeds  are  concerned,  is  a  nullity. 
We  have  no  doubt  that  the  deed  in  this  re- 
spect created  a  valid  charitable  trust  While 
a  limited  and  definite  class  of  beneficiaries  is 
first  mentioned,  the  final  provision  is  that  it 
is  to  be  used  by  the  public  generally.  There 
is,  therefore,  not  a  gift  for  the  benefit  of  a 
definite  class  or  of  shareholders  only,  as  in 
the  cases  of  Came  v.  Long,  2  De  Gez,  F.  & 
J.  75,  and  In  re  Will  of  Dutton,  4  Bzch.  Div. 
54,  but  for  the  public,  and  such  a  gift  is  un- 
questionably valid.  Drury  v.  Natick,  10  Al- 
len, 169;  Fairbanks  v.  Lamson,  99  Mass.  633; 
Gary  Library  v.  Bliss,  161  Mass.  364,  373, 
374,  26  N.  B.  92.  See,  also.  Brown  v.  Pan- 
coast,  84  N.  J.  Bq.  321.  The  question  of  diffi- 
culty arising  under  this  deed,  so  far  as  the 
land  is  concerned,  is  whether  the  limitation 
to  the  grantor  and  his  heirs  created  a  condi- 
tion giving  a  right  to  terminate  by  re-entry 
the  estate  previously  granted,  or  whether  a 
trust  was  created  in  favor  of  the  grantor  and 
his  heirs.  This  question,  for  reasons  herein- 
after stated,  we  find  it  mmecessary  to  decide. 
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6.  The  deed  to  Trinity  Cbnrch  may  be 
briefly  disposed  of.  Wliat  Mr.  Sears  at- 
tampted  to  do  was  to  make  Trinity  Chmxsh  a 
tmstee  In  the  eTent  of  the  plaintlfls  not  ful- 
filling their  trusts.  He  conveyed  to  the  gran- 
tee no  right  of  bis  own,  but  "the  contingent 
and  conditional  Interest  in  said  property  and 
fund  which  the  above-named  wardras  and 
▼estry  ot  St  Paul's  Church  now  hold  and 
aaioy."  The  subsequent  language  of  the  deed 
amounts  merely  to  an  agreement  on  his  i>art 
to  waive  a  breach  of  any  conditions  on  the 
Iiart  of  the  wardens  and  vestry  ot  St  Paul's 
Church  existing  at  the  time  the  title  to  the 
fund  should  vest  in  Trinity  Church.  The 
language  is  as  follows:  "It  being  the  Intent 
tl(»i  of  this  deed,  and  the  meaning  of  iSne 
grant  herein  made,  that  the  right  of  forfeit- 
ure which  may  accrue  to  said  Sears  and  his 
heirs  from  any  act  or  omission  on  the  part 
of  said  wardens  and  vestry  of  said  St.  Paul's 
Church  will  not  be  exercised  or  exacted,  pro- 
vided said  Trinity  Churdi  •  •  •  accept 
said  .trust,  and  undertake  to  perform  and  do 
perform  all  duties  and  obligations  of  said 
trust  according  to  the  true  meaning  and  ob- 
ject of  Its  founder,  and  not  otherwise."  Oth- 
er language  in  the  deed  shows  that  the  new 
trustee  was  to  take  upon  the  same  terms, 
conditions,  and  forfeitures  as  in  the  original 
deeds.  If  this  conveyance  had  been  simply 
of  the  premises  conveyed  in  the  preceding 
deeds,  it  might  operate  to  destroy  the  right 
ot  forfeiture,  if  any  existed  In  David  Sears. 
lUce  T.  Railroad  Co.,  12  Allen,  141.  See,  also. 
Guild  v.  Richards,  16  Gray,  809,  317;  Van 
Rensselaer  v.  BaU,  19  N.  Y.  100,  1(»;  Schu- 
lenbeig  v.  Harriman,  21  WalL  44.  Constru- 
ing the  language  of  the  deed  as  a  whole,  we 
are  of  opinion  that  the  deed  does  not  convey 
or  putport  to  convey  any  right  of  reverter 
then  remaining  in  Mr.  Sears.  As  to  the  other 
questiona  in  the  case  we  do  not  see  that  the 
deed  is  of  any  importance.  Mr.  Sears  had 
reserved  no  right  to  nominate  or  appoint  a 
new  trustee;  nor  does  it  appear  that  Trinity 
Church  has  ever  accepted  the  trust  or  at- 
tempted to  act  under  it 

6.  The  effect  of  the  deed  of  February  27, 
1864,  could  not  alter  the  charitable  trust  al- 
ready dedared.  The  other  half  of  the  fund 
was  again  made  subject  to  an  express  trust 
void  for  remoteness,  and  the  beneficial  in- 
terest again  resulted  to  the  grantor.  The  con- 
dlton,  if  any,  was  void,  as  creating  a  per- 
petuity. Brattle  Square  Church  v.  Grant 
3  Gray,  142,  158;  Otis  v.  Prince.  10  Gray, 
581;  Cartwrlght  v.  Cartwrlght  3  De  Gex, 
M.  &  6.  982;  Poor  v.  Mlal,  6  Madd.  32;  Eger- 
ton  V.  Brownlow,  4  H.  L,  Gas.  1.  The  deed, 
however,  would  operate  as  a  release  as  to 
matters  of  account  prior  to  its  date.  It  also 
may  operate  aa  a  release  from  the  obligation 
voluntarily  entered  Into  by  the  wardens  and. 
vestry,  in  their  discretion,  by  the  deed  ot 
January  1, 1824,  to  expend  one-quarter  of  the 
income  of  the  original  fund  for  the  purchase 
of  books  for  the  library.    Bdeased  froin  such 


obligation,  the  wardens  and  vestry  were  free 
to  apply  the  Income  to  objects  of  diarlty,  in 
their  dlBcretlcm,  according  to  the  original 
deeds  of  trust  If  the  language  used  In  the 
deed  now  under  consideration,  stating  the 
puiposes  for  which  the  income  was  to  be 
applied,  indicates  purposes  not  charitable, 
such  language  is  of  no  effect  to  vary  the  trust 
dedared  In  the  deeds  of  March  1,  1821. 

7.  On  the  facts  stated,  it  appears  that  the 
wardens  and  vestry  have  continuously  admit- 
ted that  they  held  the  one-half  of  the  In- 
come ot  the  fund,  which  by  the  terms  of  the 
deeds  was  for  the  benefit  of  Mr.  Sears  and 
his  heirs,  and,  consequently,  one-half  of  the 
income-bearing  fund  Itself,  as  trustees,  and 
not  adversely,  under  any  claim  of  right  In 
themselves,  inconsistent  with  a  fiduciary  re- 
lation. We  leave  out  of  consideration  for  the 
moment  the  land,  as  this  did  not  produce  any 
Income.  It  Is  well  settled  that  in  the  case 
of  an  express  trust  the  statute  of  limitations 
does  not  run  in  favor  of  the  trustee  against 
the  cestui  que  trust,  unless  the  user  of  the 
former  has  been  open  and  notorious  against 
the  claim  of  the  latter.  In  the  case  of  im- 
plied <»:  constructive  trusts,  however,  unless 
there  has  been  a  fraudulent  concealment  of 
the  cause  of  action,  the  law  is  otherwise. 
Society  V.  Harriman,  126  Mass.  321,  320; 
Davis  V.  Cobum,  128  Maas.  377,  380;  Dick- 
inson V.  Bank,  152  Maas.  54,  25  N.  B.  12; 
Currier  v.  Stndley,  159  Mass.  17,  38  N.  E. 
709.  But  independently  of  the  statute  of  lim- 
itations, courts  of  equity  will  not  assist  a  per- 
son who  has  slept  upon  his  rights,  and  has 
acquiesced  for  a  great  length  of  time.  Spel- 
dd  V.  HenricI,  120  U.  S.  377,  7  Sup.  Ct  610; 
Cholmondeley  v.  Clinton,  2  Jaa  &  W.  1, 
175,  4  Bllgh,  1.  The  trust  In  the  case  at  bar 
is  an  express  trust  and  there  has  been  no 
such  open  and  adverse  user  as  is  necessary  to 
set  the  statute  in  motion.  The  claim  of  David 
Sears  to  one-half  of  the  Income  has  alwnys 
been  recognized  by  the  plaintiffs,  and  they 
have  also,  since  his  death,  recognized  that  in 
some  way  the  Sears  family  had  a  claim  un- 
des  the  trust  The  resulting  trust  in  the  case 
at  bar  is  not  a  constructive  trust  It  was 
not  forced  upon  the  plaintiffs  by  operation  of 
law  against  their  will,  but  was  assumed  by 
them.  They  have  never  contended  that  they 
wore  not  trustees.  The  trust  deeds  showed 
that  the  declared  trusts  wa*e  Invalid,  and 
they  therefore  held  for  other  cestuls  que 
trustent  than  those  declared.  This  fact  dis- 
tinguishes the  case  fnxn  that  of  Churcher 
V.  Martin,  42  Ch.  DIv.  812,  318,  where  the 
invalidity  of  the  trust  was  due,  not  to  the 
terms  of  the  deed,  but  to  the  fact  that  the 
deed  was  rendered  void  because  It  was  not 
enrolled  according  to  statute;  and,  therefore, 
any  holding  imder  the  terms  of  the  deed  was, 
of  necessity,  adverse  from  the  start.  It  was 
not  a  question  between  trustee  and  cestuls 
que  trustent  Where  the  possession  of  prop- 
erty is  held  by  a  trustee,  not  by  virtue  of  any 
personal  right  or  i)er8<mally  asserted  right  on 
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his  part,  but  Is  colored  by  a  trust  and  confi- 
dence In  virtue  of  which  be  received  It,  the 
Identity  of  the  cestui  que  trust  Is  of  very  lit- 
tle Importance,  but  the  relationship  is  all- 
important;  and,  so  long  as  the  relation  of 
trust  exists,  it  is  a  case  of  express  trust,  no 
matter  who  the  cestui  que  trust  may  prove 
to  be.  Salter  v.  Cavanagh,  1  Dm.  &  Walsh, 
668;  Lister  v.  Pickford,  34  Beav.  576,  582; 
Patrick  V.  Simps<n,  24  Q.  B.  Dlv.  128;  Soar 
▼,  AshweU  [1893]  2  Q.  B.  Div.  390;  Warner 
T.  Morse,  149  Mass.  400,  21  N.  E.  960.  In 
the  case  at  bar  it  is  true  that  the  only  duty 
of  the  plaintiffs  from  the  start  was  to  pay 
over  one-half  of  the  trust  fond  to  David 
Sears,  yet  by  their  ccmtinued  acknowledgment 
of  an  existing  trust  relation,  and  by  making 
no  assertion  of  any  adverse  claim,  they  in- 
duced a  reliance  on  the  exist^ice  of  the  fidu- 
ciary relation  by  virtue  of  which  they  ex- 
pressly held  the  property.  As  to  the  land 
conveyed  to  the  plaintiffs  by  tlie  deed  of  Jan- 
uary 1,  1824,  we  do  not  think  that  sufficient 
appears  to  ratable  us  to  determine  what 
should  be  done  with  it  It  Is  stated  in  the 
agreed  facts  that  up  to  the  date  of  the  filing 
of  the  bill  it  has  yielded  no  income,  and  has 
not  be«i  taxed.  What  has  been  done  with 
it  is  left  uncertain.  We  might  titten  from  the 
language  of  the  deed  of  February  25,  1854, 
that  it  had  been  used  for  church  purposes, 
but  even  this  is  uncertain.  No  demand  ap- 
pears ever  to  have  been  made  for  it,  and  it 
may  be  that  the  use  has  been  such  as  to 
amount  to  an  adverse  use,  or  that  the  defend- 
ants' rights,  if  any,  have  been  lost  by  laches. 
We  Intend  to  express  no  opinion  on  these 
points.  All  that  we  can  determine  now  Is 
that  enough  does  not  appear  to  enable  us  to 
pass  upmi  the  question  of  title. 

8.  David  Sears,  in  his  will,  provided,  in  arti- 
cle 17,  that  the  beneficiary  incomes  of  trust 
funds  established  by  him  should  be,  when  de- 
manded, "the  sole  property  of  my  heirs  having 
the  right  to  receive  the  same  successively,  as 
described  in  said  trusts."  By  articles  20  and 
21  all  the  residue  of  his  real  and  personal 
estate  Is  given  to  trustees  upon  certain  trusts 
therein  set  forth.  The  provisions  of  article 
17  are  opea  to  the  same  objections  as  the 
original  trust  to  the  same  effect  It  is  im- 
possible to  determine  that  they  must  take  ef- 
fect within  the  lawful  period.  The  resulting 
trust  in  favor  of  David  Sears  must  therefore 
pass  to  those  entitled  under  the  residuary 
clause.  Thayer  v.  Wellington,  9  Allen,  283; 
liOvering  ▼.  Lovering,  129  Mass.  97.  It  is, 
however,  contended  that  the  language  of  arti- 
cle 5  of  the  will  leads  to  a  different  result 
This  is:  "It  is  to  be  understood  in  the  will, 
and  wherever  else  I  may  have  used  the  like 
terms,  that  by  the  terms  'nearest  heir"  and 
'eldest  lineal  male  descendant'  I  intend,  first 
my  son,  David,  and  bis  male  issue  succesdve- 
ly,  in  order  of  seniority,  in  infinitum"  (with 
the  same  definition  as  to  his  other  sons  and 
his  daughters  successively  in  default  of  issue 
of  each).    "Said  issue  so  receiving  property 


to  assume  the  name  of  such  one  of  my  sons 
deceased,  as  he  may  at  the  time  elect."  It  is 
argued  that  as  this  term  "nearest  heir"  was 
used  in  the  deeds  of  March  1,  1821,  and  In 
the  deed  of  February  25,  1854,  this  provision 
of  the  will  supplied  an  interpretation  clause 
to  these  deeds,  so  that  they  should  reed  as 
if  they  OHitalned  a  limitation  of  one-half  of 
the  fund  and  its  income  to  David  Sears  for 
life,  remainder  to  his  son,  David,  for  life,  re- 
mainder to  his  male  Issue  successively,  in 
order  of  seniority;  and  that  therefore,  under 
the  decisions  in  Lofverlng  t.  Worthlngton,  106 
Mass.  86,  and  Tollemache  t.  Coventiy,  2 
Clark  &  F.  611,  David  Sears,  Jr.,  took  an 
estate  for  life,  with  remainder  over.  So  far 
as  any  Interest  of  David  Sears,  Jr.,  is  con- 
cerned. It  Is  of  no  importance  whether  he 
took  a  Ufe  estate  or  not  inasmuch  as  be 
received  one-half  of  the  income  during  his 
Ufe,  with  the  acquiescence  of  all  parties,  and 
It  is  now  too  late  to  raise  the  qnestl<m  ot  the 
legality  of  these  payments.  Attorney  Om- 
eral  v.  Old  South  Soc.,  13  AUen,  474,  4u&  It 
is  a  question  of  importance  whether  his  ddest 
son,  the  defendant  David  Sears,  8d,  Is  en- 
titled to  a  life  estate,  before  the  beneficial  in- 
terest under  the  trust  faUs,  and  bcomes  finally 
vested  in  those  entitled  under  the  residuary 
clause  of  the  will  of  David  Sears.  We  are 
not  able  to  adopt  the  view  that  he  Is  so  en- 
titled. The  so-called  "Interpretation  clause" 
of  the  will  is  in  no  sense  a  devise  or  bequest 
of  the  interest  of  the  testator  In  the  fond. 
It  would  be  highly  dang»ou8  to  allow  a  man 
who  created  an  lirvalid  trust,  the  beneficial 
interest  in  wtiich  had  resulted  to  him,  to  ex- 
plain 50  years  later  in  his  will  that  his  real 
meaning  was  something  different  from  what 
his  words  implied,  and,  without  any  words 
of  devise,  to  allow  the  creation  of  a  new 
trust  by  a  new  interpretation  of  the  old  deed. 
The  deeds  were  complete,  and  not  incom- 
plete as  In  Blezey  v.  Flight  3  Gh.  Dlv.  269. 
It  is  clear,  therefore,  that  all  rights  under 
the  resulting  trust  are  now  vested  in  the  trus- 
tees under  the  residuary  clause  of  the  will 
of  David  Sears,  unless  the  fact  that  the  tes- 
tator in  this  clanse  excepted  from  the  resldne 
"any  of  the  trust  funds  by  me  created  during 
my  life,  or  the  Incomes  thereof,  which  are  to 
be  disposed  of  according  to  the  trusts  concern- 
ing the  same,  without  reference  to  this  Item," 
leads  to  a  different  result  But  we  are  of 
opinion  that  It  does  not  The  reason  for  this 
provision  Is  that  the  testator  supposed  that 
the  trusts  he  had  created  were  valid,  and 
could  be  carried  out  If  so,  they  would  not 
fall  within  the  residuary  clause.  The  result- 
ing trust  to  the  testator  is  not  provided  for 
exc^  by  the  general  words  of  the  residuary 
clause,  and  it  falls  within  them. 

9.  The  plaintiffs  state  that  in  their  opinion 
farther  accumulation  of  income.  If  not  com- 
pulsory, would  be  Iiclurions,  and  undesirable. 
They  give,  however,  no  reasons  for  such  a 
conclusion.  The  founder  of  the  trust  David 
Sears,  provided  that  the  Income  from  the 
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pewa  and  land  should  beadded  annnaUy  to  the 
trust  fond,  to  accumulate  forerer.  As  to  one- 
half  of  the  fund  aside  from  the  land,  no 
question  arises,  as  the  plaintiffB  must  con- 
vey and  transfer  it  to  those  entitled  there- 
to. There  will  consequently  be  no  further  in- 
come to  accumulate.  All  Income  accumulated 
by  special  deposit  with  the  trust  company 
will  not  be  added  to  the  fund,  as  it  belongs, 
under  this  decision,  to  the  trustees  under  the 
will  of  David  Sears.  As  to  the  other  half  of 
the  fund,  the  question  directly  arises,  how 
far  is  a  provision  to  accumulate  for  a  char- 
itable purpose  valid?  In  Bngland  the  period 
within  which  accumulations  are  valid  is  de- 
fined by  St  39  &  40  Geo.  IIL  c.  OS,  commonly 
called  the  "Thellussini  Act,"  and  the  provi- 
■lons  relating  thereto  apply  to  accumulations 
for  charities.  Martin  v.  Margbam,  14  Sim. 
2S0.  In  the  absence  of  statute,  there  Is  no 
definite  limit  to  accumnlationg  for  charities, 
80  far  as  the  decMons  are  concerned.  The 
few  cases  bearing  at  all  on  the  subject  af- 
ford little  assistance.  Hawes  Place  Cong. 
Soc.  V.  Hawes  Fund,  5  Cush.  454;  Odell  v. 
Odell,  10  Allen,  1;  Harbin  v.  Masterman,  L. 
R.  12  Eq.  658;  1  Perry,  TCrusts,  i  399;  Scott, 
Trusts  for  Accumulation,  K  74-83.  In  re- 
gard to  this  matter,  one  of  three  rules  must 
be  true:  the  accumulation  must  be  valid  for- 
ever, or  it  may  be  controlled  by  the  court 
within  reasonable  and  desirable  bounds,  or  it 
must  be  subject  to  the  same  rules  as  an  ac- 
cumulation for  private  purposes.  There  is 
.good  reason  to  suppose  that  the  rule  last 
named  should  not  apply,  for.  If  the  object  is 
not  subject  to  the  rule  against  perpetuities 
there  Is  no  good  reason  why  an  accumula- 
tion for  that  object  should  be.  It  certainly 
would  be  as  much  the  policy  of  the  law  to 
favor  an  accumulation  for  charitable  objects 
AS  to  fiivor  charitable  objects.  It  often  hap- 
pens that  the  charitable  purpose  cannot  be 
carried  out  without  accumulation  of  a  fund, 
sometimes  for  a  long  period  of  time.  There 
Are  also  good  objections  to  a  compulsory  per- 
petual accumulation,  even  for  a  charitable 
purpose.  Much  would  depend  on  the  terms 
under  which  the  accumulation  was  to  be 
made.  There  would  be  great  public  danger  in 
Allowing  an  accumulation  indefinitely  for  a 
charitable  purpose  that  was  not  to  be  car- 
ried out  within  some  definite  time.  Such 
-a  purpose  would  be  practically  no  charitable 
purpose  at  all.  On  the  other  band,  however, 
there  are  cases  where  the  Income  from  pioi>- 
•erty  might  be  directed  to  be  accumulated  to 
form  a  fund,  the  income  of  which  fund  was 
to  be  annually  applied  to  charitable  purposes, 
-88  in  the  case  at  bar.  Such  an  accumulation, 
It  is  evident,  Is  less  objectionable,  as  the 
Income  from  the  accumulating  fund  is  con- 
stantly being  applied  to  the  charity  year  by 
^ear  In  larger  amount  There  seems  to  be  no 
more  objection  to  such  an  accumulation  than 
to  the  holding  of  property  constantly  increas- 
ing in  value  for  the  benefit  of  the  charity. 
"We  are  of  opinion,  however,  that  the  proper 


course  is  to  hold  that  the  limits  of  an  accu- 
mulation for  the  benefit  of  a  charity  are  sub- 
ject to  the  order  of  a  court  of  equity.  By 
this  method  of  solving  the  difficulty,  on  the 
one  hand  an  unreasonable  and  umieceesary 
trust  for  accumulation  can  be  restrained,  and 
on  the  other  hand  a  reasonable  accumulSr 
tlon  can  be  allowed  to  carry  out  the  Intention 
of  the  benefactor  and  to  secure  the  accom- 
plishment of  the  trust  In  the  best  manner. 
to  Woodruff  V.  Marsh,  63  Conn.  125,  137,  26 
Atl.  846,  aii  accumulation  of  a  reasonable  part 
of  the  income  was  allowed  for  a  hundred 
years.  To  apply  this  principle  to  the  case  at 
bar.  It  seems  that  to  authorize  equitable  in- 
terference with  the  accumulation  directed  by 
the  testator  the  accumulation  should  be  un- 
reasonable, unnecessary,  and  to  the  public 
injury.  It  is  not  enough  that  the  trustees  are 
Dot  desirous  to  continue  it,  or  that  any  one 
In  behalf  of  the  charity  asks  that  it  be  not 
contmued.  The  court  must  be  satisfied  that 
there  is  good  cause  why  the  testator's  direc- 
tion should  not  be  carried  out  Mr.  Sears  di- 
rected that  the  income  from  the  pews  and 
real  estate  should  accumulate  to  form  a  fund, 
the  income  of  which  should  be  paid  over 
annually.  There  is  consequoitly  no  locking 
up  of  the  trust  property  altogether.  The  in- 
come from  it  first  passes  into  the  fund,  and 
then  the  Income  of  that  fund  is  paid  out  for 
charitable  purposes.  If  the  accumulations 
were  stopped,  the  practical  result  would  be  to 
combine  the  trust  property  and  the  trust 
fund,  and  allow  the  whole  income  to  be  ap- 
plied amiually  for  charitable  punx)Bes.  Such 
a  proceeding  would  Increase  the  annual  in- 
come on  one  hand,  and  at  the  same  time  put 
an  end  to  a  constantly  increasing  income 
from  the  present  "fund"  so  called.  As  this 
accumulation  was  to  serve  apparently  no 
definite  or  special  object,  there  seems  no  objec- 
tion to  putting  an  end  to  it,  If  there  is  good 
reason  therefor.  No  reason,  however,  is  giv- 
en by  the  plaintiffs  as  to  why  such  a  course 
should  be  taken,  and  we  are  of  opinion  that 
the  court  should  not  act  as  requested  under 
such  circumstances.  It  must  be  borne  In 
mind  that  hereafter  the  trust  property  and 
the  trust  fund  held  by  the  plaintiffs  for 
charitable  purposes  will  be  one-half  part  only 
of  the  present  fund.  We  do  not  Intend  to 
preclude  the  plaintiffs  from  presenting  this 
question  hereafter  to  the  court,  if  they  should 
see  fit  to  do  so;  but  merely  to  decide  that 
as  the  case  is  presented  enough  does  not  ap- 
pear to  warrant  the  court  in  determining  the 
question. 

10.  In  regard  to  the  continuance  of  the 
library,  it  is  alleged  in  the  bill  that  it  is  prac- 
tically of  no  value,  and  is  not  used  by  any 
one;  that  the  expense  of  employing  attend- 
ants to  keep  it  open,  and  of  lighting  and 
heating  and  other  incidental  outlays  necessary 
to  maintain  it,  greatly  outweigh  any  possible 
advantage  that  can  accrue  from  its  use,  and 
would  be  an  unjustifiable  employment  of  the 
plaintiffs'  funds.    As  the  case  has  been  hecu^ 
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on  the  bill  as  amended  and  the  answers 
thereto,  and  certain  agreed  facts,  and  as  the 
answers  and  agreed  facts  do  not  controyert 
these  statements  of  fact,  we  must  take  these 
allegations  to  be  true;  and  we  are  of  opinion 
that  It  Is  no  longer  the  dnty  of  the  plaintiffs 
to  expend  the  Income  of  the  fund  in  the  pur- 
chase of  books  for  the  library.  It  follows 
from  these  considerations: 

(1)  That  one-half  of  the  trust  fund  consist- 
ing of  personal  property,  other  than  the  libra- 
ry, is  held  by  the  plahitUts  in  trust  for  the 
trustees  under  the  residuary  clause  of  the 
will  of  David  Sears. 

(2)  That  the  remaining  half  of  the  trust 
fund  is  to  be  held  by  the  plaintHTs  in  trust 
for  charitable  uses,  the  income  to  be  appro- 
priated according  to  their  discretion. 

(S)  There  need  be  no  further  appropriation 
of  Income  for  the  support  of  the  library. 

(4)  Enough  does  not  appear  to  enable  us  to 
determine  whether  the  income  from  the  pews 
should  be  further  accumulated. 

(5)  The  income  spedaUy  d^osited  by  the 
plaintiffs  Is  to  be  paid  oTer  to  the  trustees 
under  the  residuary  clause  of  the  will  of 
David  Sears. 

(6)  Enough  does  not  appear  to  enable  us  to 
pass  upon  the  title  to  the  land  conveyed  by 
the  deed  of  January  1, 1824. 

Decree  accordingly. 


(164  Mass.  206) 
OOAN  T.  OITT  OP   MARLBOROUGH. 

(Supreme  Judicial  Court  of  Massachusetts. 

Middlesex.     July  23,  1885.) 

Injuries  to  Emtlotb— Lubiutt  ov  Citt. 

In  an  action  against  a  city  by  an  em- 
ployA  for  injuries  received  while  at  work  in  a 
sewer  by  its  caving  in  because  of  defective  shor- 
ing, it  appeared  that  the  city  voluntarily  as- 
sumed the  construction  of  the  sewer  for  the  ben- 
efit of  property  abutting  on  the  street,  and  re- 
ceived annual  rentals  from  the  owners,  that 
plaintiff  was  a  common  laborer,  that  after  each 
blast  his  superiws  examined  the  shoring  before 
allowing  the  workmen  to  again  enter  the  trench, 
that  considerable  quantities  of  earth  frequently 
2ei\,  and  that  plaintiff  had  had  experience  in 
digging  sewers.  Bdd,  that  defendant  was  lia- 
ble. 

Exceptions  from  superior  court,  Middlesex 
Monty:  Robert  R.  Bishop,  Judge. 

Action  by  one  C!oan  against  the  city  of 
Marlborough  for  personal  injuries.  From  a 
tndgment  for  plaintift,  defendant  brings  ex- 
cations.    Exceptions  overruled. 

This  was  an  action  of  tort  for  personal  in- 
juries to  plalntifT,  a  laborer  in  the  employ  of 
the  defendant  dty,  who  was  Injured  while 
at  work  in  a  sewer  trench  by  a  caving  in 
ut  the  earth  on  the  sides  of  the  trench.  In 
the  superior  court,  before  Robert  R.  Bishop,  J., 
the  Jury  returned  a  verdict  for  the  plalntlfC, 
and  defendant  excepted. 

Allln  &  Mayberry,  for  plaintiff.  J.  liOweU, 
)r.,  aad  S.  H.  Smith,  for  defendant. 


BARKER,  J.  1.  The  defendant  concedes 
that  theee  was  evidence  that  the  sides  of  the 
trench  weie  not  sufficiently  shored. 

2.  Whether  the  plaiotlfl  knew  andappreclat- 
ed  the  danger  from  the  lack  of  proper  shor- 
ing was  a  auestion  of  fact  He  knew  that 
the  trench  was  not  dose-sheathed,  and  saw 
what  portions  of  Its  sides  were  not  covered, 
knew  the  nature  of  the  soil,  and  the  depth  of 
the  trench,  and  that  blasting  was  done  to  re- 
move rock  at  the  bottom,  and  that  small 
quantities  of  earth  trequeaay  fell  from  the 
sides,  and  he  had  worked  much  In  such 
trenches.  These  things  make  in  favor  of  the 
contention  that  he  knew  and  appreciated  the 
danger,  and  assumed  the  risk  of  injury;  but 
they  are  not  conclusive,  as  there  was  evi- 
dence of  other  facts  proper  for  the  considera- 
tion of  the  Jury.  The  plaintiff  was  a  common 
laborer,  working  wh6re  he  was  told  to  work, 
and  having  no  discretion  as  to  where  he 
should  stand.  He  had  a  right  to  rely  upon 
the  inspection  of  the  shoring,  and  of  the 
condition  of  the  sides  of  the  troach,  made  by 
his  Buperion  after  each  blast  before  allowing 
the  workmen  to  again  enter  the  trench,  and 
he  was  not  charged  with  the  decision  of 
the  question  whether  there  was  danger.  Nei- 
ther the  fact  that  Inconsiderable  quantltiea 
of  earth  were  frequently  falling,  nor  his  ex- 
perience In  trenches  can  be  said  to  show, 
as  matter  of  law,  that  he  appreciated  the 
danger.  See  Breen  v.  Field,  157  Mass.  277, 
278.  31  N.  B.  1076;  Id.,  159  Mass.  582,  35  N. 
E.  95;  Lynch  v.  Allyn.  160  Masa  248,  254, 
35  N.  E.  550;  Hennessy  v.  City  of  Boston. 
161  Mass.  502,  37  N.  B.  068. 

3.  The  defendant  also  contends  that  a  ver- 
dict should  have  been  ordered  In  its  favor 
because  the  construction  of  the  sewer  was 
a  public  duty,  undertaken  for  the  public  good 
and  not  for  any  pecuniary  reward,  and  ar- 
gues that  the  duty  of  maintaining  a  public 
sewer  Is  of  far  more  serious  importance  to 
the  general  public  than  the  maintenance  of  a 
fire  department,  a  workhouse,  or  a  public 
hospital,  in  respect  to  each  of  which  under- 
takings the  doctrine  for  which  It  contends 
has  been  held  to  prevent  a  recovery,  and  in 
the  case  of  the  fire  department  even  as  to 
a  laborer  to  whom  the  city,  by  contracting  to 
hire  him,  had  a  duty,  springing  from  an  im- 
plied term  of  the  contract  of  hiring,  to  use 
due  care  to  furnish  a  safe  place  In  which 
to  do  his  work.  See  Pettingell  ▼.  City  of 
Chelsea,  161  Mass.  368.  37  N.  E.  380;  Cur- 
ran  V.  City  of  Boston,  151  Mass.  505,  24  N. 
E.  781;  Benton  v.  City  Hospital,  140  Mass. 
13,  1  N.  E.  836.  It  has  long  be«i  settled  by 
our  decisions  that,  because  sewers  are  built 
and  maintained  partly  for  the  private  benefit 
and  advantage  of  the  abutters,  who  pay  in 
part  for  such  advantages,  and  because  the 
charge  of  sewers  is  not  an  obligation  imposed 
by  law.  without  the  assent  of  the  munici- 
pality, but  voluntarily  assumed,  a  municipali- 
ty Is  liable  to  a  private  action  for  negligence 
in  building. or  maintaining  them.    Child  v. 
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KoetoD,  4  Allen,  41i  S2;  Emery  t.  Lowell,  ICti 
MasB.  13,  15;  Murphy  t.  Lowell,  124  Mass. 
5G4;  Hill  V.  Boston,  122  Mass.  344,  359;  Tlnd- 
ley  T.  Salem,  137  Mass.  171,  172;  Ourran  v. 
City  of  Boston.  151  Mass.  506, 606, 24  N.E.781; 
Breen  v.  Field,  157  Mass.  277,  278.  31  N.  B. 
1075.  And  In  Hennessy  y.  City  of  Boston, 
161  Mass.  502,  37  N.  Ei.  60S,  In  an  action  Uke 
tbe  present,  the  point  was  not  raised  by 
the  defendant.  Tbe  sewer.  In  bnildlng 
which  the  present  plaintiff  was  hurt,  was  one 
which  the  defendant  had  voluntarily  assumed 
to  construct,  in  respect  of  which  the  owners 
of  estates  whose  particular  drains  enter  it 
are  bound  to  pay  annual  rentals.  The  case 
Is  governed  by  the  doctrine  of  Child  v.  Bos- 
ton, and  Murphy  v.  Lowell. 
Sizceptlons  overruled. 


(53  Obi6  St  24S) 

ROW  et  al.  v.  ROW. 
(Supreme  Court  of  Ohio.    June  18,  1895.) 
Action  bt  Imbeoilb.. 
An  action  to  recover  property  belonging 
to  an  imbecile  must  be  brought  by  guardian,  and 
not  by  a  next  friend. 
(Syllabns  by  the  Court) 

Error  to  circuit  court.  Perry  county. 

Action  by  Ellen  Row,  by  Susannah  Dorsey, 
her  next  friend,  against  Jerome  Row  and  an- 
other. From  a  judgment  for  plaintiff,  de- 
fendants bring  error.    Reversed. 

The  petition  In  the  common  pleas  averred 
that  on  May  19,  1891,  PhUlp  Allen,  who  is 
made  a  defendant,  was  duly  appointed  and 
qualified  as  guardian  of  said  Ellen  Row;  that 
on  the  18th  day  of  January,  1S90,  said  Jerome 
Row  and  Lucy  Bow,  his  wife,  obtained  from 
said  Ellen  Row,  aged  80  years,  a  large  part 
of  her  property,  without  consideration,  and  in 
fraud  of  her  rights;  that  on  other  days  nam- 
ed other  property  was  fraudulently  obtain- 
ed; tliat  she  is  an  imbecile,  and  was  so  at  the 
time  of  sucb  conveyances;  that  her  said 
guardian,  upon  written  request,  refuses  to 
begin  an  action  to  recover  said  property,  and 
that,  therefore,  this  action  is  brought  in  the 
name  of  said  Ellen  Row,  by  Susannah  Dor- 
sey, who  prosecutes  the  suit  for  Ellen  Bow, 
an  imbecile,  as  the  next  friend  and  only  child 
of  tlie  said  Ellen  Row.  The  common  pleas 
sustained  a  demurrer  to  this  petition,  for  the 
reason  that  the  plaintiff  had  no  capacity  to 
bring  the  action,  and  rendered  judgment  in 
favor  of  defendants.  This  judgment  was  re- 
versed by  the  circuit  court  A  petition  In  er- 
ror was  thereupon  filed  in  this  court,  seeking 
to  reverse  the  judgment  of  the  circuit  court 

Ferguson  &  Jolmson  and  H.  D.  Cochran, 
for  plaintifTs  in  error.  Charles  Hoy,  for  de- 
fendant in  error. 

PER  CURIAM.  The  action  should  have 
been  commenced  and  prosecuted  by  the 
guardian  of  Ellen  Row.  Rev.  St.  |  4998.  In 
case  of  the  refusal  of  the  guardian  to  bring 


thfe  action,  he  should  be  removed,  and  another 
guardian  appointed.  Upon  motion,  and  show- 
ing that  a  guardian  is  neglecting  to  bring  an 
action  to  recover  the  property  of  his  ward, 
the  probate  court  would  remove  such  guard- 
ian, and  appoint  another,  who  would  bring 
the  proper  action.  It  cannot  be  tolerated  that 
the  rights  and  property  of  an  imbecile  should 
be  controlled  by  a  next  friend,  in  opposition 
to  the  wishes  of  the  guardian.  The  guardian 
is  responsible  to  the  court  for  liis  conduct 
but  the  next  friend  is  responsible  to  nobody. 
The  judgment  of  the  court  of  common  pleas 
was  right,  and  the  circuit  court  erred  in  re- 
versing it  The  judgment  of  the  drcnit 
court  is  reversed,  and  that  of  tbe  common 
pleas  afilrmed. 


(63  Oblo  St  27S) 
CITY  OF  CINCINNATI  v.  CINCINNATI 
GASLIGHT  &  COKE  CO. 
(Supreme  Conrt  of  Ohio.   June  25, 1895.) 

CONSTKDCTIOK  OF  CONTRACT— PRACTICAL  CONSTBDO- 

Tios  —  Mistake  of  Law  and  Fact — 

VOLUNTART   PAYMENT. 

L  A  contract  binds  a  gas  company  to  fuiv 
niah  to  a  city  "such  quantity  of  gas  as  may  be 
required  by  the  city  council  for  public  lamps  at 
two-thirds  of  the  lowest  averaged  price  at  which 
gas  shall  or  may  be  fnmished  to  private  indi- 
viduals in  the  cities  of  New  Orleans,  Baltimore, 
New  York,  Louisville,  and  Pittaboigfa.  Edd, 
that  this  means  the  lowest  cash  price  in  each 
city,  averaged  by  adding  together  such  lowest 
cash  prices,  and  dividing  the  amount  by  6. 
Two-thirds  of  the  quotient  will  be  the  price  to 
be  paid  by  the  dty  to  the  gas  company  nnder  the 
contract 

2.  The  practical  construction  placed  upon  a 
contract  In  the  performance  thereof,  by  the  par^ 
ties  who  made  it  should.  In  case  of  doubt,  have 
great  weight  in  its  construction  by  courts;  but 
the  construction  placed  upon  such  contract  by 
the  successors  of  those  who  made  it,  or  by  pub- 
lic officer),  is  entitled  to  much  leas  wdght 

.  3.  A  payment  made  by  reason  of  a  wrong 
construction  of  the  terms  of  a  contract  is  %ot 
made  under  a  mistake  of  fact  but  under  a  mis- 
take of  law,  and,  if  voluntary,  cannot  be  recov- 
ered back. 

4.  A  payment  made  "upon  condition  that 
it  shall  in  no  respect  affect  any  claim  by  either 
party  concerning  any  matter  now  in  dispute  in 
relation  to  the  proper  construction  of  the  clause 
in  the  contract  with  regard  to  the  charge  for 
gas,"  is  voluntary,  and  cannot  be  recovered  back. 

(Syllabus  by  the  Court) 

Error  to  circuit  court,  Hamilton  county. 

Action  by  the  Cincinnati  Gaslight  &  Coke 
Company  against  the  dty  of  Cincinnati. 
Plaintiff  had  Judgment,  and  defendant  brings 
error.     Reversed. 

Tbe  Cincinnati  Gaslight  &  Coke  Com- 
pany brought  its  action  in  the  court  of  com- 
mon pleas  of  Hamilton  county  against  the 
dty  of  Cincinnati  to  recover  for  gas  furnished 
to  the  city  for  the  months  of  May  and  June, 
1890,  amounting  to  over  $23,000.  The  dty, 
in  the  answer,  avers  that  the  bills  for  gaa 
for  said  two  months  are  incorrect,  and  grossly 
excessive,  and  therefore  payment  is  refused. 
By  way  of  cross  petition  the  city  alleges  that 
bills  previously  rendered  and  paid  within 
six  years,  were  incorrect  and  excessive,  and 
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that  by  mistake  of  fact  the  city  paid  monthly 
amounts  largely  in  excess  of  what  was  dne. 
For  such  ezcess,  amounting  to  9364,300,  the 
city  prays  judgment.  The  gas  company  de- 
nied the  averments  of  the  cross  petition  of 
the  city.  A  Jury  was  waived,  and  the  case 
submitted  to  the  court,  on  consideration 
whereof  the  court  found  in  favor  of  the  gas 
company  for  the  full  amount  claimed,  and 
against  the  city  on  its  cross  petition.  A  mo- 
tion was  filed  for  a  new  trial,  which  was 
overruled,  and  Judgment  rendered  In  favor 
of  the  gas  company,  to  which  the  city  ex- 
cepted. A  bill  of  exceptions  was  taken  c(m- 
taining  aU  the  evidence,  and  petition  in  error 
filed  in  the  circuit  court.  On  hearing,  the 
circuit  court  afilrmed  the  Judgment  of  the 
common  pleas.  Thereup<m  a  petition  in  error 
was  filed  in  this  court  by  the  city  to  reverse 
both  Judgments  below. 

Frederick  Hertenstein  and  W.  H.  Whit- 
taker,  for  plaintiff  in  error.  Paxton  &  War- 
rington, B.  A.  Ferguson,  and  Klttredge  & 
Wilby,  for  defendant  in  error. 

BURKET,  J.  This  case  was  orally  argued 
before  the  Second  division  of  the  court,  and, 
there  being  a  silent  difference  of  opinion,  the 
case  was  reserved  to  the  full  bench,  and 
carefully  considered  upon  the  record  and 
printed  briefs.  In  the  year  1841,  the  city  of 
Cincinnati  granted  to  James  F.  Conover 
and  his  associates  a  franchise  to  use  the 
streets,  lanes,  commons,  and  alleys  of  the 
'  city  for  the  purpose  of  supplying  gaslight. 
The  ordinance  by  which  this  franchise  was 
granted  was,  in  the  course  of  its  passage, 
amended  in  several  respects,  and,  as  finally 
passed,  the  second  section  reads  as  follows: 
"Tlrnt  in  consideration  of  the  privileges  here- 
by granted  to  the  said  Conover,  his  associ- 
ates, their  heirs,  assigns,  and  successors, 
they,  the  said  Conover,  bis  associates,  their 
heirs,  assigns,  or  successors,  shall  furnish  to 
the  city  on  the  several  streets,  lanes,  com- 
mons, and  alleys,  in  which  the  leading  or 
main  pipes  for  supplying  the  citizens  with 
gaslight  shall  be  laid  and  in  use,  such  quan- 
tity of  gas  as  may  be  required  by  the  city 
council  for  public  lamps,  at  two-thirds  of 
the  lowest  average  price  at  which  gas  shall 
or  may  be  furnished  to  private  individuals 
in  the  cities  of  New  Orleans,  Baltimore,  New 
York,  Louisville,  and  Pittsburgh,  the  lamp- 
posts, connecting  pipes,  meters,  and  lamps, 
being  furnished  by  and  at  the  expense  of 
the  said  city."  The  controversy  arises  over 
the  proper  construction  of  so  much  of  this 
section  as  compels  the  gas  company  to  fur- 
nish the  city  "such  quantity  of  gas  as  may 
be  required  by  the  city  council  for  public 
lamps,  at  two-thirds  of  the  lowest  averaged 
price  at  which  gas  shall  or  may  be  furnished 
to  private  individuals  in  the  cities  of  New 
Orleans,  Baltimore,  New  York,  Iiouisville  and 
Pittsburgh."  In  May  and  June,  1890,  there 
were  in  New  York  seven  different  companies, 
four  of  which  furnished  gas  to  private  iudi- 


vidualB  at  |1.25,  and  three  at  $1.60.  In  Pitta- 
burgh  there  wo-e  five  companies,  two  of  which 
furnished  gas  at  $1,  one  at  $t.50,  one  at 
$1.30,  and  one  at  $1.20.  In  New  Orleans 
there  were  two  companies  furnishing  gas 
at  $1.85  and  $3.  In  Louisville  there  were 
two  companies,  each  furnishing  gas  at  $1.35; 
and  in  Baltimore  there  was  only  one  com- 
pany, furnishing  gas  at  $1.25.  The  gas  com- 
pany insists  that  a  proper  construction  of  the 
contract  is  to  add  togetho:  the  seven  prices 
in  New  York,  and  divide  the  amount  by 
seven,  and  tliat  the  quotient  will  be  the  New 
York  price.  Also  add  together  the  five 
prices  In  Pittsburgh,  divide  the  amount  by  five, 
and  the  quotient  will  be  the  Pittsburgh  price. 
Also  add  together  the  two  prices  at  New 
Orleans,  divide  the  amount  by  two,  and  the 
quotient  will  be  the  New  Orleans  price. 
Iiouisville  has  bnt  one  price,  and  Baltimore 
but  one.  Then  add  this  New  York  price, 
this  Pittsburgh  price,  this  New  Orleans  price, 
the  Louisville  price,  and  Baltimore  price  to- 
gether, and  divide  the  amount  by  5,  and  the 
quotient  will  be  the  "lowest  averaged  price" 
of  the  five  cities.  The  bills  for  May  and 
June,  1890,  were  made  out  upon  this  basis, 
and  the  gas  company  Insists  that  this  is  the 
correct  construction  of  the  contract 

The  city  did  not  receive  and  pay  for  gas 
under  this  contract  until  the  year  1866,  but 
from  that  date  until  May,  1890,  the  city  re- 
ceived gas  under  this  contract  and  paid  the 
bills  of  the  gas  company  made  out  and  aver- 
aged from  time  to  time  in  the  same  manner 
as  the  bills  in  dispute.  From  1841  to  1866, 
the  Conover  contract  was  kept  alive,  but  gas 
was  received  and  paid  for  under  special  con- 
tracts. After  the  city  l>egan  to  receive  gas 
under  this  Conover  contract  in  1866,  there 
was  some  question  made  by  the  city  au- 
thorities as  to  the  manner  of  arriving  at 
the  lowest  averaged  price.  Some  of  the  gas 
companies  allowed  discounts  for  prompt  pay- 
ment, and  the  city  claimed  the  l>eneflt  of 
such  discounts  in  fixing  the  lowest  averaged 
price.  Robert  Brown  was  (facially  connect- 
ed with  the  gas  company  from  1866  to  1882, 
and  he  testified  that  the  average  was  b^ng 
made  during  all  that  time  without  taking 
into  consideration  the  discounts,  and  that  the 
average  price  was  ascertained  in  the  man- 
ner now  claimed  by  the  gas  company.  Wliat 
he  said  about  the  matter  is  condaased  by 
counsel  for  the  gas  company  in  their  brief, 
and  the  same  is  here  adopted  as  a  fair  epit- 
ome of  the  facts  from  1866  to  1882,  as  fol- 
lows: "After  stating,  then,  that  it  was  part 
of  his  duty  to  collect  the  bills  against  the 
city,  he  said  be  was  required  to  go  to  the 
city  engineer,  to  the  city  clerk,  and  the  city 
auditor,  before  the  latter  would  approve  the 
bills,  and  then  the  money  was  paid  by  the 
city  treasurer;  and  that  at  various  times 
the  bills  were  disputed  upon  different 
grounds.  He  said:  'In  this  particular  mat- 
ter of  discounts  there  were  several  times, 
*   *    *   probably    ten    or    a    dozen    times. 


Digitized  by 


Google 


Ohio.)      CITY  or  CINCINNATI  v.  CINCINNATI  GASLIGHT  Sb  COKE  CO. 


241 


•  •  •  I  think  It  probably  arose  in  the  very 
first  bllL  •  •  •  Mr.  Taten  •  •  •  waa 
the  city  auditor.  He  raised  the  qaestion 
frhen  the  first  bill  was  rendered.  »  •  • 
The  bin  waa  then  rendered  for  the  quarter's 
term.  *  *  *  He  raised  that  question  about 
the  discount,  and  also  about  the  ques- 
tion of  lowest  average.'  After  so  stating,  he 
said  this  question  of  the  lowest  average  was 
raised  at  other  times,  as  officers  changed, 
and  our  bills  would  be  delayed  in  settlement 
until  they  could  investigate  that  question. 
He  also  stated  that  the  city  officers  were 
told  what  the  prices  were,  and  these  dis- 
counts. In  somg  cases  they  Inquired  for 
themselves.  That  these  inquiries  were  so 
made^  both  in  the  five  cities  and  at  the  gas 
office,  and  informatloii  obtained  from  both 
sources."  From  1882  to  1887  the  situation 
remained  about  the  same.  £^m  Decemtier, 
1887,  to  May,  1890,  the  bUls  for  gas  under 
the  contract  were  audited  and  paid  by  the 
city,  and  received  by  the  gas  company 
without  prejudice  to  either  party  as  to  the 
proper  construction  of  the  contract,  as  shown 
by  the  following,  written  upon  each  bill: 
"The  above  claim  has  been  duly  approved 
by  the  board  of  public  affairs,  at  the  regular 
meeting  of  December  31,  1887,  and  Its  pay- 
ment by  the  comptroller  authorized  by 
them,  upon  condition  that  it  shall  in  no  re- 
spect affect  any  claim  by  either  party  c(m* 
oeming  any  matter  now  in  dispute  in  relation 
to  the  proper  construction  of  the  clause  of  the 
Conover  contract  with  regard  to  the  price  of 
gas.  [Signed]  Thomas  G.  Smith,  President 
Attest:  D,  W.  Brown,  Clerk,"  Also  by  the 
f(^owlng  receipt  given  for  the  warrant  re- 
ceived in  payment  of  each  bill:  "Received 
of  the  comptroller  his  warrant  for  $16,100.23, 
for  gas  consumed  In  public  lamps  during 
the  month  of  Dec^nber,  1887,  which  is  ac- 
cepted by  the  Cincinnati  Gaslight  and  Coke 
Company,  upon  condition  that  it  shall  in 
no  respect  affect  any  claim  by  either  party 
concerning  any  matter  now  in  dispute  in 
relation  to  the  proper  construction  of  the 
clause  In  the  Conover  contract  with  regard 
to  the  charge  for  gas.  [Signed]  The  Cin- 
cinnati Gaslight  &  Coke  Co.,  per  D.  O.  A 
Davenport"  The  gas  company  claims  that 
this  course  of  dealing  between  the  city  and 
itself  furnishes  a  practical  construction  of 
the  contract  by  which  the  city  is  now  bound. 
The  full  claim  of  the  gas  company  is  that 
Its  construction  is  the  proper  one,  but  that 
if  it  is  not;  then,  that  the  contract  is  am- 
biguous, and  that  the  city  is  bound  by  the 
practical  construction  so  furnished  by  the 
course  of  dealing  in  its  performance  of  the 
contract. 

It  is  conceded  by  counsel  for  the  gas  com- 
pany that  If  the  contract  is  not  ambiguous, 
it  must  be  enforced  according  to  its  terms, 
without  regard  to  the  construction  hereto- 
fore placed  upon  it  by  the  parties  In  the 
course  of  its  performance.  In  determining 
the  rights  of  parties  under  a  written  contract 
T.4lM.B.no,9— 16 


It  is  not  the  duty  of  a  court  to  seek  for  or 
create  doubts  and  ambiguities,  but  rather  to 
avoid  them,  and  construe  and  enforce  the 
contract  according  to  its  evident  meaning, 
giving  force  to  every  word.  When  this 
course  is  pursued  in  this  case,  it  is  clear  that 
the  "lowest  averaged  price"  here  means  the 
lowest  price  in  each  city,  averaged.  This  is 
the  plain  common  import  of  the  words  used, 
and  the  only  reasonable  construction  in 
which  any  force  can  be  given  to  the  word 
"lowest"  There  is  no  force  in  the  contention 
of  the  gas  company  that  gas  furnished  to  pri- 
vate individuals  means  all  the  individuals  in 
the  particular  city,  and  that,  therefore,  all 
must  be  taken  into  consideration  in  order  to 
fix  the  price  in  such  city.  The  Consolidated 
Company  of  New  York  furnishes  gas  to  pri- 
vate individuals  at  $1.25.  No  othw  company 
furnishes  it  at  a  lower  rate.  This  rate, 
therefore,  fills  the  terms  of  the  contract,  no 
matter  If  there  are  other  companies  furnish- 
ing gas  at  the  same  or  a  higher  rate.  Then 
is  by  far  less  difficulty  in  thus  construing 
this  contract  tlian  there  would  be  In  arriving 
at  a  satisfactory  conclusion  as  to  the  proper 
effect  which  should  be  given  to  the  course  ot 
dealing  which  it  is  claimed  gives  a  practical 
construction  to  the  contract  By  the  epitome 
of  facts  above  taken  from  brief  of  defendant 
in  error  it  appears  that  at  various  times  the 
bills  were  disputed  upon  different  grounds, 
and  in  the  receipts  given  by  the  gas  com- 
pany for  the  different  warrants  received  in 
payment  of  bills  from  December,  1887,  to  May, 
1^,  it  is  conceded  that  there  is  a  dispute  be- 
tween the  parties  as  to  the  proper  construc- 
tion of  the  Conover  contract  The  course  of 
dealing  relied  upon  to  establish  a  practical 
construction  is  therefore  much  more  ambigu- 
ous than  the  contract  Itself,  and  can  furnish 
no  safe  guide  for  a  construction  different 
from  the  words  themselves. 

Tttere  is  some  looseness  of  expression  In 
some  of  the  reported  cases  as  to  what  course 
of  dealing  will  supply  a  practical  construc- 
tion. The  cose  of  Robinson  v.  U.  S.,  13  Wall. 
363,  cited  and  relied  upon  in  Central  Trust 
Co.  V.  Wabash,  St  L.  &  P.  Ry.  Co.,  34  Fed. 
256,  as  a  case  of  practical  construction,  is  a 
case  involving  the  admission  of  evidence  as 
to  the  existence  of  a  custom  in  trade,  and  is 
not  at  all  founded  upon  the  doctrine  of  prac- 
tical construction.  To  have  any  value  as  a 
practical  construction,  the  course  of  dealing 
should  be  uniform,  unquestioned,  and  fully 
concurred  in  by  both  parties.  A  right  claim- 
ed by  one  party,  and  from  time  to  time  d»- 
nied  or  disputed  by  the  other,  though,  for  the 
time  being,  conceded,  cannot,  from  such  con- 
cessions, be  regarded  as  established.  And 
when,  as  in  this  case,  each  concession  for  over 
two  years  is  coupled  with  an  admission  by 
both  parties  that  the  right  claimed  is  In  dis- 
pute, it  is  clear  that  such  concessions  cannot 
be  used  to  establish  the  right  It  is  not  every 
captious  doubt  as  to  the  meaning  of  a  written 
Instrument  that  will  warrant  a  court  in  con^' 
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eluding  that  the  Instrument  Is  ambiguous, 
and  therefore  to  disregard  its  words,  and 
seek  the  Intention  of  the  parties  In  the  course 
of  business  growing  out  of  an  attempted  per- 
formance. Tue  most  exact  and  skillfully 
di-awn  document  may,  by  able  counsel,  be  so 
construed  as  to  create  what  would  seem  to 
be  reasonable  doubts,  when  In  fact  It  Is  per- 
fectly clear  to  the  parties,  and,  aside  from 
the  strained  construction  of  counsel,  also  to 
the  court  In  such  cases  It  is  the  duty  of 
courts  to  uisregard  tne  strained  construction 
of  counsel,  and  to  enforce  the  instrument  ac- 
cording to  the  reasonable,  plain,  and  mani- 
fest Intention  of  the  parties.  Business  does 
not  usually  deal  in  fine-drawn  distinctions, 
but  In  plain,  practical  transactions.  The  rea- 
son of  the  rule  of  practical  construction  has 
its  origin  in  the  presumption  that  the  parties 
to  the  contract,  at  and  after  the  making 
tho^eof,  knew  what  they  meant  by  the  words 
used,  and  that  their  acts  and  conduct  in  the 
performance  thereof  are  consistent  with  their 
knowledge  and  understanding,  and  that, 
therefore,  their  acts  and  conduct  show  the 
sense  in  which  the  words  were  used  and  un- 
derstood by  them.  In  such  cases  acts  some- 
times speak  louder  than  words.  But  the  rea- 
son of  the  rule  ceases  when  the  acts  or  con- 
duct are  not  those  of  the  parties  who  made 
the  contract,  and  are  not  presumed  to  know 
in  their  own  minds  what  was  in  fact  meant 
by  the  words  used.  The  acts  and  conduct  of 
the  parties  following  after  the  parties  who 
made  the  contract,  must,  in  the  nature  of  the 
case,  be  only  their  own  construction  of  the 
words  used,  and  not  an  acting  out  of  the  un- 
derstanding of  the  words  by  the  parties  who 
used  them.  The  same  is  true  of  public  offi- 
cers. They  may  put  their  own  construction 
upon  the  words  used,  but  in  so  doing  they 
are  not  acting  out  the  mental  understanding 
of  the  sense  in  which  the  words  were  used 
by  those  who  made  the  contract  or  written 
instrument.  In  such  cases  the  acts  and  con- 
duct of  the  i>artleB  in  the  performance  of  the 
contract  are  only  their  construction  of  the 
meaning  of  the  words  used,  and  their  con- 
struction of  words  used  by  others  should  not 
override  the  construction  to  be  placed  there- 
on by  the  courts.  So  that,  while  the  practi- 
cal construction  of  the  contract  by  the  parties 
who  made  It  is  entitled  to  great  weight,  in 
case  of  doubt,  the  construction  placed  there- 
on by  those  who  follow  Is  ot  much  less 
weight  We  think,  therefore,  that  in  the 
case  at  bar  there  Is  no  such  practical  con- 
struction by  the  parties  as  should  change  the 
import  of  the  words  used  in  the  Conover  con- 
tract and  that  the  meaning  of  the  words  is 
sufficiently  plain  to  permit  the  court  to  en- 
force the  contract  according  to  the  evident 
Import  The  "lowest  averaged  price,"  stipu- 
lated for  In  the  contract,  entitles  the  city  to 
the  benefit  of  such  discounts  as  are,  or  may 
be,  allowed  to  individuals  by  the  company  In 
each  city  furnishing  gas  at  the  lowest  price. 
The   terms    being  once  settled   and    under- 


stood, the '  city  becomes  a  cash-paying  cus- 
tomer, entitled  to  all  discounts  made  for 
cash.  The  delay  in  payment  since  May,  1890, 
was  caused  by  the  unwarranted  claim  of  the 
gas  company,  and  not  by  the  want  of  cash  on 
part  of  the  city  with  which  to  make  pay- 
ment Hence  the  city  Is  entitled  to  the  dis- 
counts since  May  1,  1880. 

It  Is  evident  that  the  question  of  candle  pow- 
er did  not  enter  into  the  terms  of  the  contract 
when  made,  and  has  not  become  since  Injected 
therein.  In  New  Orleans  there  are  two  compa- 
nies, one  furnishing  gas  to  private  individuals 
at  13.70,  and  the  other  at  $3,  with  20  per 
cent  discount  The  price  certified  to  the  Cin- 
cinnati Gas  Company  by  the  New  Orleans 
company,  was  $1.85,  Instead  of  |3.70.  This 
was  done  by  reason  of  the  Increased  candle 
power  of  the  New  Orleans  company,  but  de- 
fendant in  error  had  no  knowledge  of  this 
reduction  in  price,  and  the  bills  In  dispute 
were  made  out  with  reference  to  the  price 
of  $1.85,  as  reported  by  the  New  Orleans 
company.  The  company  which  supplies  gas 
to  the  private  individuals  at  New  Orleans  at 
$3,  with  20  T?ee  cent  discount,  making  $2.40 
net.  Is  the  one  to  be  considered  in  making  up 
the  "lowest  averaged  price"  in  this  case.  At 
New  York  the  lowest  price  is  $1.25,  at  Balti- 
more $1.25,  at  Pittsburg  $1,  and  at  Louis- 
ville $1.36,  with  5  per  cent  discount  making 
$1.29^  net  These  prices  constitute  tiie  basis 
for  making  up  the  bills  for  May  and  June, 
1890,  and  the  same  principle  will  prevail  as 
to  all  bills  for  gas  thereafter. 

The  claim  of  the  city  on  the  cross  petlllMi 
Is  not  allowed,  and  the  Judgments  of  the 
courts  below  were  correct  tui  to  that  claim, 
notwithstanding  the  stipulation  that  the  war- 
rant was  signed  "upon  condition  that  it  shall 
la  no  respect  atfect  any  claim  by  either  party 
concerning  any  matter  now  in  dispute  In  re- 
lation to  the  proper  construction  of  the  clause 
in  the  Conover  contract  with  regard  to  the 
charge  for  gas."  The  payment  was  volun- 
tary, and  not  compulsory.  The  condition  is 
that  it  shall  not  affect  the  claim  of  either 
party  as  to  the  proper  construction  of  the 
contract;  not  that.  In  case  of  a  construction 
In  favor  of  the  city,  the  gas  company  will  re- 
pay the  money.  The  right  sought  to  be 
saved  by  this  condition  is  the  right  as  to  the 
construction  of  the  contract,  and  not  as  to  the 
repayment  of  the  money  after  the  proper  con- 
struction shall  have  been  settled  and  deter- 
mined. If  there  was  any  mistake  as  to  the 
payment  made,  such  mistake  was  a  mistake 
of  law,  and  not  of  fact  The  payments  were 
also  voluntary,  and  there  is,  therefore^  a  dou- 
ble reason  why  there  should  be  no  recovery 
back.  The  Judgment  of  the  circuit  court  is 
reversed,  and,  proceeding  to  render  such 
Judgment  as  the  circuit  court  should  have 
rendered,  the  Judgment  of  the  common  pleas 
court  In  favor  of  the  gaslight  and  coke  com- 
pany on  Its  cause  of  action  is  reversed,  and 
the  Judgment  against  the  city  of  Cincinnati 
on  Its  cross  petition  Is  affirmed,  and  this 
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cause  is  remanded  to  the  coart  of  commoii 
pleaa  for  a  new  trial  npon  the  cause  of  action 
of  defendant  in  error  against  plalntlfl  in  er- 
ror.  Jndgment  reversed. 

SPBAR,  J.  (dissenting).  My  Interpretation  of 
the  contract  is  that  the  term  "lo-west"  means 
the  cash  price  with  discount  deducted.  The 
"lowest  averaged  price"  in  any  city  would  be 
reached  by  adding  together  the  lowest  cash 
price  of  all  the  companies  In  such  city,  and 
dividing  the  amount  thus  obtained  by  the 
numl>er  of  companies.  The  lowest  average 
price  in  all  the  cities  would  be  ascertained  by 
adding  the  several  lowest  prices  in  the  five 
cities  and  dividing  by  5.  Two-thirds  of  the 
sum  BO  foiind  would  be  the  price  for  Gindn- 
natL  But  there  seems  to  have  been  aboat  as 
many  Interpretations  as  there  have  been 
minds  applied  to  the  problem.  In  such  case 
it  seems  to  me  that  the  construction  given 
by  the  dealings  of  the  parties  is  as  likely  to 
be  right  as  any.  While  not  absolutely  uni- 
form, the.  general  course  of  dealing  has  been 
In  accordance  with  the  judgment  rendered 
by  the  trial  court  and  atilrmed  by  the  circuit 
court  I  think  those  Judgments  should  be  af- 
firmed. 

MINSHALIi,  O.  J.  (dissenting).  A  diver- 
sity of  opinion  prevails  as  to  the  proper  con- 
struction of  the  contract  between  the  gas 
company  and  the  city.  In  view  of  this  appar- 
ent uncertainty  as  to  what  was  meant  by 
the  terms  used  as  to  the  price  at  which  gas 
was  to  be  furnished  the  city,  the  construction 
that  has  been  placed  on  it  by  the  parties  dut^ 
tng  a  long  period  of  time  should  be  now 
adopted  as  the  proper  one.  This  is  in  ac- 
cordance with  the  decided  weight  of  author- 
ity in  this  court  and  elsewhere.  To  say  that 
the  language  is  plain,  and  should  be  followed, 
is  simply  to  say  that  dUferent  minds  cannot 
draw  difTerent  conclusions.  The  answer  to 
this  to  that  In  this  case  they  have,  and  the 
4  rule  <^  construction  by  the  acts  of  the  par- 
ties applies,  or  there  is  no  room  for  Its  api^i- 
cation  in  any  case. 


(S3  Ohio  St  2S4) 

I^KBJ  SHORE  &  M.  S.  R.  R.  v.  PLATT  et  al. 
(Supreme  Coart  of  Ohio.    June  25,  1895.) 

BODMDART    ON    NaVIOABLB     BtKIAM  —  HOW 

Established. 

A  conveyance  of  lands  sttnated  npon  a 
navigable  stream,  the  description  being  by 
courses  and  distances  from  a  fixed  monnment, 
and  establishing  a  boundary  line  coincident  with 
the  line  of  navigation,  conveys  the  grantor's  ti- 
tle as  far  as  the  central  thread  of  the  stream. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Lucas  county. 

Action  by  Piatt  and  others  against  the 
Lake  Shore  &  Michigan  Southern  Railroad. 
From  a  Judgment  of  the  circuit  court  affirm- 
ing a  Judgment  of  the  court  of  common  pleas 


in  favor  of  plaintiff,  defendant  brings  error. 
Reversed. 

Januaiy  17, 1876,  Piatt  et  al.  brought  eject- 
ment in  the  common  pleas  court  of  Lucas 
county  to  recover  the  subaqueous  ground 
lying  between  the  former  and  present  dock 
lines  along  the  Maumee  river,  and  in  front 
of  a  part  of  lot  11  In  the  city  of  Toledo. 
Each  party  asserts  title  in  fee  to  such 
ground,  and  their  rights  depend  upon  the  fol- 
lowing material  facts,  as  shown  by  the  plead- 
ings and  the  stipulations  upon  which  the 
cause  was  submitted  in  the  common  pleas: 
In  1852  Harriet  O.  Hall  was  the  owner  in 
fee  of  lot  11.  which  included  the  premises  in 
controversy.  August  9, 1852,  the  Lake  Shore 
Company  (its  predecessor)  commenced  pro- 
ceedings In  the  probate  court  to  appropriate 
lands  for  railroad  purposes.  The  appropria- 
tion by  metes  and  bounds  carried  the  line  of 
the  company's  property  thus  acquired  to  the 
former  dock  line,  which  was  approximately 
parallel  with  the  shore  line,  and  where  there 
was  available,  for  purposes  of  navigation,  a 
depth  of  water  somewhat  exceeding  nine 
feet.  The  company  at  once  took  possession 
of  the  lands  acquhred  for  landing,  dock,  and 
terminal  purposes  (for  which  purposes  they 
had  been  acquired),  and  built  Its  dock  upon 
the  line  established.  June  21,  1855,  Mrs. 
Hall  executed  to  the  company  a  deed  for  the 
same  property  for  the  express  purpose  of  as- 
suring its  title.  The  description  in  this  deed 
also  carried  the  line  to  the  former  dock  line, 
and  granted  the  premises  described  "with  all 
privileges  and  appurtenances  to  the  same  be- 
longing." The  company  took  possession,  and 
constructed  the  docks  necessary  for  traffic  in 
connection  with  boats  navigating  tlie  river 
and  lakes,  upon  the  dock  line,  which  was 
established  by  authority.  September  10, 
1869,  Mrs.  HaU  conveyed  to  Piatt  et  al.  a 
number  of  tracts  of  land,  including  lot  11, 
but  expressly  "reserving  that  portion  of  tract 
11  which  lies  northwesterly  of  the  center  of 
the  river  road,  the  same  being  now  In  pos- 
session of  the  railroad  company,"— euch  res- 
ervation Including  the  premises  now  in  con- 
troversy. Thereafter  the  Sbck  line  was 
changed  for  the  purpose  of  accommodating 
vessels  of  greater  draught,  and  the  railroad 
company  docked  out  to  the  new  line  thus  es- 
tablished, completing  the  reconstruction  of 
Its  dock  In  July,  1873.  April  13,  1874,  Mrs. 
Hall  by  quitclaim  granted  to  Piatt  et  al.  all 
her  Interest  in  lot  11.  In  the  court  of  com- 
mon pleas,  Piatt  et  al.  recovered,  and  that 
Judgment  was  affirmed  by  the  circuit  court. 

B.  D.  Potter,  Jr.,  and  Geo.  C.  Oreene,  for 
plaintiff  in  error.  Frank  H.  Hurd,  for  de- 
fendants in  error. 

SHAUCK,  3.  At  the  dates  of  the  appro- 
priation by  the  company  and  the  subsequent 
grant  of  June  21,  1855,  Mrs.  Hall,  the  gran- 
tor, and  the  railway  company,  the  grantee, 
were  alone  interested  in  what  to  now  the 
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subject  of  controversy.  In  the  practical  in- 
terpretation of  its  rights,  actiuired  by  the  ap- 
propriation and  the  grant,  the  company  took 
actual  possession,  not  only  of  the  bank  of 
the  stream,  but  of  so  much  of  the  river  as 
might  be  necessary  to  reach  the  established 
dock  line  at  a  depth  of  water  of  nine  feet. 
By  the  deed  of  September  10,  1869,  Piatt  et 
al.  acquired  no  title  to  the  premises  in  con- 
troversy, for  they  were  expressly  excepted 
from  the  operation  of  the  deed.  Not  only  so, 
but  by  the  terms  of  the  reservation  or  excep- 
tion the  grantees  were  notified  that  the  gran- 
tor had,  by  a  former  conveyance,  granted  to 
the  comi)any  the  premises  now  in  contro- 
versy. The  exception  was,  not  of  "bo  much 
of  tract  11  as  the  railroad  company  now  oc- 
cupies," but  it  was  of  "that  portion  of  tract 
11  which  lies  northwesterly  of  the  river  road, 
the  same  being  now  in  possession  of  the  rail- 
road company."  This  was  express  notice  to 
the  grantees  that  the  company  was  in  pos- 
session, not  only  of  the  bank  of  the  stream, 
but  of  all  that  portion  of  tract  11  which  lay 
between  the  bank  and  the  central  thread  of 
the  stream.  On  April  13, 1874,  when  the  de- 
fendants in  error  received  from  Mrs.  Hall 
the  quitclaim  under  which  they  now  assert 
title,  they  found  that  the  company  had  ex- 
tended its  docks  over  the  disputed  premises 
to  the  newly-established  dock  line.  This 
had  been  done  in  the  assertion  of  the  rights 
acquired  by  virtue  of  the  appropriation  and 
the  deed  of  June  21,  1855,  and  with  the  ac- 
quiescence of  Mrs.  Hall,  to  whom  these  par- 
ties now  look  as  the  common  source  of  title. 
The  defendants  in  error  took  nothing  by 
the  quitclaim,  because  not  only  the  terms  of 
their  former  deed,  but  the  actual  possession 
of  the  company,  affected  them  with  notice 
of  the  rights  now  asserted  by  the  company, 
which  rights  their  grantor  could  not  then 
contest,  since  she  had  acquiesced  in  the  com- 
pany's possession  continuously  from  the  date 
of  the  appropriation.  But  from  a  considera- 
tion of  the  rules  which  prevail  in  the  con- 
struction of  grants  of  this  character,  we 
think  the  premises  in  controversy  passed  to 
the  company  iy  the  terms  of  the  deed  of 
1855.  It  is  true  of  that  deed,  as  well  as  of 
the  previous  proceedings  to  appropriate,  that 
the  Maumee  river  was  not  named  as  the 
boundary  of  the  lands  appropriated  or  con- 
veyed. But,  by  the  strictest  construction 
that  could  be  placed  upon  the  deed,  it  con- 
veyed, not  only  the  land  upon  the  bank  of 
the  stream,  but  all  that  lay  between  the  wa- 
ter's edge  and  the  orighial  dock  line,  pro- 
jected where  a  depth  of  nine  feet  of  water 
was  available  for  the  purposes  of  naviga- 
tion. The  terms  of  the  grant  do  not  admit 
of  any  broader  claim  on  behalf  of  the  gran- 
tor than  that  she  did  not  expressly  convey 
to  the  central  thread  of  the  stream.  If  title 
to  the  subaqueous  lands,  lying  between  the 
former  and  present  dock  lines,  remained  in 
her,  it  was  by  virtue  of  a  presumption  op- 


erating In  her  favor,  notwithstanding  the 
location  of  the  lands  expressly  granted,  the 
obvious  purposes  of  the  grant,  and  the  limit- 
ed and  Incidental  use  of  which  alone  the 
lands  in  controversy  are  susceptible.  The 
lands  were  acquired  by  the  company  for 
landing,  dock,  and  terminal  purposes.  That 
these  purposes  were  within  the  contempla- 
tion of  all  the  parties  is  Indicated  by  the 
location  of  the  lands  upon  a  navigable 
stream,  and  the  express  grant  of  that  por- 
tion of  the  stream  which  was  necessary  to 
make  the  grant  available  for  that  purpose. 

The  gronndin  controversy  is  insusceptible  of 
absolute  and  unqualified  dominion,  being  in- 
cidental to  the  shore,  and  subject  to  the  pub- 
lic right  to  navigate  the  stream.  Because  of 
the  permanent  character  of  the  riparian  and 
public  rights  Involved,  the  case  is  broadly 
distinguishable  from  those  of  grants  bounded 
on  streets  and  highways,  which  may  be 
abandoned,  and  their  sites  thus  restored  to  a 
condition  in  which  they  may  be  subject  to 
absolute  and  unqualified  dominion.  For  the 
same  reason  the  case  is  distinguishable  from 
those  of  grants  of  lands  bounded  by  swamps, 
ponds,  and  lakes  that  are  not  navigable,  and 
are  subject  to  drainage.  The  use  of  the 
stream  for  the  purposes  of  navigation  was 
not  only  within  the  contemplation  of  the  par- 
ties to  the  deed  from  Mrs.  Hall  to  the  com- 
pany, but  it  was  the  principal  and  most  ob- 
vious element  of  the  value  of  the  lands  ex- 
pressly granted.  These  considerations  would 
seem  to  justify  the  presumption  that  a  g^nt 
of  this  character  is  to  the  central  thread  of 
the  stream,  unless  apt  terms  are  employed  to 
limit  it.  And  such  appears  to  be  the  settled 
view  of  the  courts  of  the  country.  Well-con- 
sidered cases  in  which  this  doctrine  Is  held 
are:  Gavltt  v.  Chambers,  3  Ohio,  496;  Walk- 
er V.  Board,  16  Ohio,  543;  June  v.  Purcell, 
36  Ohio  St.  396;  Watson  v.  Peters,  26  Mich. 
508;  Luce  v.  Carley,  24  Wend.  451;  Nop- 
cross  V.  QrifllthB,  65  Wis.  599,  27  N.  W.  606; 
Yates  V.  Milwaukee,  10  Wall.  407)  County  of 
St  Clair  v.  Lovingston,  23  Wall.  46.  To  the 
application  of  this  doctrine  it  is  quite  imma- 
terial whether  the  stream  be  named  as  a 
boundary  of  the  lands  granted,  or  there  be 
a  description  by  courses  and  distances  from  a 
fixed  monument,  wh««by  a  line  is  estab- 
lished coincident  with  the  stream.  The  doc- 
trine regards  the  substance  of  the  grant,  and 
not  its  form.  Watson  t.  Peters;  County  ot 
St.  Clair  V.  Lovingston. 

It  is  true  that  the  common  law  regarded 
only  those  streams  as  navigable  which  are 
subject  to  the  ebb  and  flow  of  the  tides,  afid. 
In  this  view,  the  diffa-ence  between  riparian 
and  littoral  titles  becomes  unimportant,  since 
they  alike  terminate  at  the  water's  edge,  the 
title  to  the  residue  of  the  alveus  being  In  the 
public.  While  this  view  has  been  taken  in 
some  of  the  American  cases,  it  cannot  be  re- 
garded as  the  view  generally  received,  nor 
could  it  avail  the  defendants  in  error.    Tha 
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manifest  resnit  of  these  cases  is  that  riiJh,- 
rian  and  alveen  rights  are  iiu»eparable,  what- 
ever may  be  the  nature  or  extent  of  those 
rights.  Aivean  rights  appertain  to  the  ripa- 
rian title,  and  do  not  depend  upon  title  to 
the  subaqueous  land.  That  such  rights  are 
incapable  of  severance  from  the  ripariaA  ti- 
tle to  which  they  are  Incident  was  distinctly 
held  in  Land  Co.  ▼.  Emerson,  38  Minn.  406, 
38  N.  W.  200.  The  conclusion  reached  in 
that  case  was  adversely  criticised  by  the 
same  court  in  Hanford  v.  Railroad  Oo.,  43 
Minn.  104^  42  N.  W.  596,  and  44  N.  W.  1144, 
where  it  waa  considered  that  the  rights  may 
be  severed  if  they  are  of  snch  a  nature  that 
they  may  be  enjoyed  separately  from  the  ad- 
jacent land  to  which  they  were  originally  ap- 
purtenant It  was  accordingly  held  that  sub- 
merged lands,  lying  between  the  high  land 
upon  the  shore  and  the  line  of  navigation, 
might  l>e  severed  from  such  high  land;  aitd 
that  conclusion  would  resnit  from  the  consid- 
eration that  such  submerged  lands,  being  sus- 
ceptible of  reclamation  without  interference 
with  public  rights,  might  become  the  subject 
of  the  riparian  title,  to  which  access  to  and 
use  of  the  navigable  waters  would  attach  as 
an  Incidmt.  But  it  was  not  there  held  that 
one  may  own  that  which  he  cannot  eojoy. 
Since  a  plaintiff  In  ejectment  must  recover, 
if  at  all,  by  virtue  of  his  own  title,  the  con- 
tention of  the  defendants  in  emnr  would  not 
be  aided  by  the  conclusion  that  the  lands  in 
controversy  are  Incapable  of  iHivate  owner- 
ship. 

Confining  ourselves  to  the  requirements  of 
the  case,  we  conclude  that  the  lands  in  con- 
troversy passed  to  the  plalntUT  In  error  by 
the  deed  frc«n  Mrs.  Hall  because  they  were 
not  by  clear  and  apt  terms  excepted  from  its 
operation,  and  for  the  additional  reason  that, 
it  being  an  express  grant  of  her  lands  to  the 
line  of  navigation,  with  all  the  privileges  and 
appurtenances  to  the  same  belonging,  the 
right  asserted  by  the  grantee  is  necessary  to 
satisfy  the  express  terms  of  the  deed.  Gtould, 
Waters,  §  179;  Wood,  Nnls.  §  491;  Morgan 
V.  Mason,  20  Ohio,  402.  The  views  expressed 
in  Lembeck  v.  Nye,  47  Ohio  St  336,  24  N.  B. 
686,  were  not  intended  to  have,  and  cannot 
have,  any  application  to  a  case  of  this  char- 
acter. The  lands  there  In  controversy  lay 
under  water  that  was  not  navigable.  By  the 
clear  terms  of  the  syllabus  the  case  was  lim- 
ited to  lands  thus  situated,  and  in  the  princi- 
pal opinion  prominence  is  given  to  the  con- 
sideration ttiat  the  laJte  there  in  controversy 
was  susceptible  of  private  ownership,  and 
the  views  here  expressed  were  recognized  as 
controlling  in  cases  of  navigable  streams.  It 
is  not  necessary  to  consider  the  evidence  of- 
fered by  the  plalntlfT  in  error  in  supp<M:t  of 
its  plea  of  eBtom>^  as  the  right  for  which  it 
contends  Is  fully  established  by  the  stipula- 
tions. 

Judgments  of  the  circuit  court  and  court  of 
common  pleas  reversed,  and  Judgment  tor 
plaintiff  in  error. 


(ES  Ohio  St  M) 
STATE  ex  rd.  v.  BARGUS  et  al. 
(Supreme  Court  of  Ohio.    June  11,  1885.) 
Bpbcial  Laws— Constitdtiosajl  Law. 

1.  liswa  providing  for  the  public  support  of 
the  poor  are  of  a  general  nature. 

2.  An  act  by  which  the  general  assembly  at- 
tempts to  exempt  counties  from  the  operation  of 
general  laws  on  account  of  trivial  differences  in 
population  is  not  of  uniform  operation  through- 
out the  state. 

3.  The  act  of  May  14,  1894,  to  amend  sec- 
tion 957  of  the  Revised  Statutes  (91  Laws  Ohio, 
p.  237),  is  repugnant  to  section  26,  art  2,  of  the 
constitution. 

(Syllabus  by  the  Ck>urt) 

Application  for  mandamus  by  the  state 
against  one  Baxgus  and  oth»«.    Granted. 

The  relators  are  the  qualifled  and  acting 
Infirmary  directors  of  Huron  county,  and 
the  defendants  are  the  commissioners  of  said 
county.  The  petition  alleges  the  refusal  of 
the  defendants  to  perfonn  certain  duties  en- 
joined upon  them  by  the  General  Statutes, 
and  admits  that  they  are  not  required  to  per- 
form such  duties  if  "An  act  to  amend  section 
967  of  the  Revised  Statutes  as  amended  May 
1,  1894,"  passed  May  14,  1894,  is  valid.  In- 
sisting that  the  act  is  void,  the  relators  pray 
for  a  writ  of  mandamus  commanding  the  de- 
f^idanta  to  perform  the  specified  duties  en- 
joined by  the  general  law.  The  act  is  as 
follows: 

"An  act  to  amend  section  957  of  the  Revised 
Statutes  of  Ohio,  as  amended  May  1, 1894. 

"Section  1.  Be  it  enacted  by  the  general 
assembly  of  the  state  of  Ohio,  that  section 
857  of  the  Revised  Statutes  of  Ohio,  as 
amended  May  1,  1894,  be  amended  so  as  to 
read  as  follows:  'Sec.  967.  In  every  county 
in  which  there  is  a  county  infirmary,  there* 
shall  be  a  board  of  infirmary  directors,  com- 
posed of  three  persons,  one  of  whom  shall 
be  chosen  every  year,  and  shall  hold  his  ofBce 
for  three  years,  commencing  on  the  first 
Monday  in  January  next  after  his  election. 
They  shall  be  chosen  by  the  electors  of  the 
county,  unless  part  of  the  county  is  not  taxed 
for  the  support  of  the  county  infirmary,  in 
which  case  they  shall  be  voted  for  only  by 
residents  of  the  territory  so  taxed;  provided, 
however,  that  in  counties  which  by  the  last 
federal  census  had,  or  which  by  any  sulMse- 
quent  federal  census  may  have  a  population 
of  not  less  than  31,940  nor  more  than  31,- 
960,  and  la  counties  which  by  the  last  fed- 
eral census  had,  or  which  by  any  subsequent 
federal  census  may  have  a  population  of  not 
less  than  thirty-five  thousand  four  hundred 
(85,400)  nor  more  than  thirty-five  thousand 
five  hundred  (35,500),  no  infirmary  directors 
shall  hereafter  be  elected,  and  the  terms  of 
those  now  in  office  sliall  expire  on  the  first 
Monday  in  January,  1886.  And  in  all  such 
counties  the  board  of  county  commissioners 
shall,  at  the  expiration  of  such  terms,  l>e- 
come  the  successor  of  the  board  of  infirmary 
directors,  and  stiall  perform  all  the  duties, 
have  the  same  powers,  and  be  subject  to  the 
same  obligations  as  devolve  by  law  upon  in- 
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flimary  directors  In  coantiee  wbere  such 
boards  continue  to  exist.' 

"Sec.  2.  That  said  section  957,  as  amended 
May  1,  1894,  be  and  the  same  is  hereby  re- 
pealed, and  this  act  shall  be  In  force  from 
and  after  Its  passage. 

"Passed  May  14,  1894." 

The  portion  of  section  957,  aa  amended, 
I«iecedlng  the  proviso.  Is  the  general  stat- 
ute upon  the  subject  The  proviso  attempts 
to  prevent  the  operation  of  the  general  stat- 
ute In  Huron  and  Erie  counties,  th^  being 
the  only  counties  In  the  state  whose  popu- 
lations at  the  last  federal  census  came  with- 
in the  limits  designated  in  the  act  The 
amendment  of  May  1,  1894,  was  made  with 
the  object  of  preventing  the  operation  of  the 
general  statute  in  Huron  county;  and  by 
the  am^idment  of  May  14,  1804,  it  was  at- 
tempted to  create  a  like  exception  as  to  Brie 
county.  The  cause  is  submitted  <m  a  demur- 
rer to  the  petition. 

S.  A.  Wildman  and  Andrews  Bros.,  toe 
relators.  L.  O.  liaylln  and  J.  R.  McKnight, 
for  respondents. 

SHAUCK,  J.  (after  stating  the  facts).  The 
question  of  first  Importance  is  whether  this 
act  meets  the  requirement  of  section  26,  art 
2,  of  the  constitution,— that  "all  laws  of  a  gen- 
ial nature  shall  have  a  uniform  operation 
throughout  the  state."  The  briefs  of  counsel 
present  in  a  strong  light  the  real  and  apparent 
conflict  of  decision,  and  comment  upon  the 
application  of  this  section  to  statutes  said  to 
be  repugnant  to  its  provisions.  But  a  num- 
ber of  the  cases  cited  may  be  dismissed  be- 
cause they  are  really  determined  by  the  con- 
sideration believed  to  be  due  to  other  provi- 
sions of  the  constitution  relating  specially 
to  the  various  subjects  of  the  legislation 
whose  validity  was  questioned,  such  aa  those 
relating  to  grants  of  corporate  power,  and 
those  enjoining  upon  the  general  assembly 
the  duty  of  establishing  and  maintaining 
public  schools.  Still,  it  would  be  difficult,  if 
not  impossible,  to  reconcile  all  the  conclu- 
sions which  have  been  reached  concerning 
the  effect  of  this  section.  Care  seems  to  have 
been  talsen  to  avoid  exact  and  comprehensive 
definitions  of  the  phrases  "general  nature" 
and  "uniform  operation,"  and  from  a  course 
of  Interpretation  Intended  to  leave  ques- 
tions of  conformity  to  be  determined,  with 
respect  to  different  statutes  as  they  might 
arisen  It  has  resulted  that  the  apparent  value 
of  the  legislation  has  sometimes  affected  the 
views  that  have  been  entertained  respecting 
its  validity.  There  may  also  be  observed  the 
effect  of  cautionary  suggestions  and  admoni- 
tions supposed  to  be  promotive  of  conserva- 
tism, if  not  helpful  in  the  discovery  of  the 
truth,  nor  lilidy  to  contribute  to  harmonious 
interpretation.  In  various  phrases.  It  has 
been  said  that  the  members  of  the  lawmaJk- 
ing  bodies  have  Icnowledge  of  the  limitations 
upon  their  power,  and  are  mindful  of  their 


ivty  not  to  transcend  them.  Harmony  Is  not 
likely  to  be  found  among  conclusions  which 
result  from  the  application  of  a  rule  of  In- 
constant foroe.  Some  contradictory  conclu- 
sions upon  this  subject  aro  the  play  of  the 
balance  in  which  deference  to  the  constitu- 
tion has  been  weighed  against  deference  to- 
the  general  assembly.  Of  these  cautionary 
rules,  one,  however,  is  useful:  Acts  of  the 
general  assembly  should  not  be  adjudged 
void  upon  mere  doubts  as  to  their  validity. 
But  It  does  not  appear  to  have  been  advert- 
ently held  in  any  case  that  this  section  be- 
longs to  the  dass  of  constitntional  provisions 
which  it  has  sometimes  been  thought  safe 
to  regard  aa  directory  or— more  accurately- 
advisory  merely.  On  the  contrary,  there 
seems  to  be  general  acquiescence  in  the  view 
expressed  by  Scott,  X,  in  Kdley  ▼.  State,  0 
Ohio  St  289,  where  he  says  that  tills  section 
is  "a  general,  unqualified,  and  positive  pro- 
hibition or  limitation  of  legislative  power, 
forbidding  the  giving  of  a  partial  operation 
to  any  law  of  a  general  nature,  oi^in  Its 
own  affirmative  terms— requiring  that  a  uni- 
form opo^atlon  throughout  the  state  shall  be 
given  to  all  laws  of  a  general  nature."  It  is 
arguing  In  a  circle  to  say  that  a  law  is  not  of 
a  greneral  nature  because  its  operation  is  lim- 
ited. It  Is  Implied  In  this  section  that  there 
are  subjects  of  leglslaticm,  of  a  general  na- 
ture, aa  to  which  there  is  the  imperative  re- 
quirement that  the  operation  of  the  laws  shall 
be  uniform,  and  coextensive  with  the  sub- 
jects. Those  who  framed  and  adopted  the 
constitution  used  the  phrase  "genem  nature" 
without  definition,  as  though  its  meaning 
were  well  understood.  Whatever  doubts  may 
have  arisen  since  the  adoption  of  the  con- 
stitution as  to  the  effect  of  this  provision 
when  applied  to  statutes,  as  a  test  of  th^ 
validity,  it  is  not  sum>08ed  that  the  meaning 
of  the  phrase  has  changed.  It  is  with  evi- 
dent propriety  that  counsel  point  to  Its  prior 
and  contemporaneous  use  in  legislation,  as 
indicating  the  sense  in  which  it  was  employ- 
ed in  the  constitution.  Many  monbas  of  the 
convention  had  been  members  of  the  gen- 
eral assembly,  and  others  were  entirely  fa- 
miliar with  the  course  of  legislation  under 
the  constitution  of  1802.  Unless  terms  which 
had  a  well-understood  meaning,  axe  regarded 
as  used  according  to  that  meaning.  Interpre- 
tation becomes  mere  speculation.  In  Tolume 
18,  Laws  Ohio,  published  in  1820,  the  acts 
of  the  general  assembly  were  published  un- 
der the  titles  of  "Acts  of  a  General  Nature" 
and  "Acts  of  a  Local  Nature,"  and  these  titles 
were  used  consistently  during  the  30  years 
following  that  date,  and  preceding  the  adop- 
ti<m  of  the  present  constitution.  It  can  hard- 
ly be  doubted  that  in  this  manner  these  terms 
became  familiar. to  the  people,  and  their 
meanings  were  determined  by  such  familiar 
usage.  The  laws  published  as  "acts  of  a  gen- 
eral nature"  were  not  always  of  uniform 
operauon  throughout  the  state,  for  that  was 
not  required  by  any  provision  of  the  constltu- 
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tion  then  in  force.  In  the  adoption  of  section 
26,  art.  2,  of  the  present  constitution,  the 
phrase,  "laws  of  a  general  natnre,"  was  em- 
ployed in  the  sense  then  familiar  to  designate 
the  acts  which,  as  experience  bad  demon- 
strated, should  have  a  uniform  operation 
throughout  the  state.  It  will  not  aid  present 
purposes  to  enter  the  interesting  field  of  in- 
quiry BOggested,  further  than  to  ascertain 
whether  acts  providing  for  public  aid  to  the 
poor  were  regarded  as  of  a  general  nature. 
In  18  Laws  Ohio,  at  page  208,  is  a  republican 
tion  of  an  act  entitled  "An  act  for  the  relief 
of  the  poor,"  which  had  been  passed  Feb- 
ruary 10,  1816;  and  at  page  223  of  the  same 
volume  ia  a  republication  of  an  act  entitled 
"An  act  to  authorize  the  establishment  of  poor 
houses,"  which  had  been  passed  February 
26,  1816.  Botb  acts  are  published  under  the 
general  title,  "Acts  of  a  General  Nature." 
There  was  further  legislation  upon  this  sub- 
ject January  26,  1827,  January  19,  1829,  and 
March  14,  1831,  and  all  the  acts  were  pub- 
lished luder  the  same  general  title,  as  acts 
of  a  general  nature.  That  this  lias  been  le- 
garded  as  a  subject  for  laws  of  a  general 
nature,  under  the  present  constitution,  ap- 
pears from  the  general  course  of  legislation 
upon  the  subject  So  far  as  we  have  observ- 
ed, all  the  legislation  of  the  state  prior  to  the 
act  now  called  in  question  has  accorded  with 
the  general  belief  that  the  poor  are  always 
and  everywhere  with  us.  Indeed,  this  act 
Itself  affords  evidence  that  the  belief  con- 
tinues to  abide  with  the  general  assembly 
that  laws  upon  this  subject  are  of  a  general 
nature.  If  the  subject  were  not  general,  the 
'Counties  of  Huron  and  Erie  might  have  been 
named,  instead  of  described. 

It  is  contended  that  the  act  is  of  uniform 
operation  throughout  the  8tat&  Counsel  for 
the  defendants,  with  much  reason,  insist  that 
uniform  operation  is  not  necessarily  universal 
operatltm.  In  the  provision  which  limits  Its 
operation  to  counties  having  Inflrmaries,  the 
act  before  us  affords  a  convenient  example 
■of  legislation  that  operates  uniformly,  though 
not  universally.  The  act,  but  for  the  pro- 
viso, is  of  uniform  operation,  because  It  oper^ 
-ates  universally  where  are  found  the  condi- 
tions for  which  legislative  provislonB  are 
made;  that  is,  in  all  counties  having  infirm- 
aries. But  the  petition  shows  that  these 
■counties  have  infirmaries,  and  the  purpose  of 
the  act  is  to  exempt  them  from  the  op«atlon 
of  laws  applicable  to  other  countiea  pre- 
senting the  same  conditions.  Uniformity  of 
operation  requires  that  laws  shall  operate  In 
All  psMs  of  the  state  where  are  found  the 
conditions  which  are  the  subjects  of  the  leg- 
islation. The  case  does  not  call  upon  us  to 
■determine  whether  the  requirement  of  uni- 
form oi)emtion  forbids  the  reasonable  classi- 
fication of  counties  upon  substantial  differ- 
ences in  population.  Isolation  is  not  classi- 
'flcation.  The  appearance  of  general  and  uni- 
form legislation  sought  to  be  imparted  to  the 
.act  by  the  figures  employed  In  the  description 


of  these  counties,  and  the  regard  that  Is  paid 
to  changes  in  population  which  may  be  dis- 
closed by  a  subsequent  federal  census,  do  not 
at  all  affect  the  character  of  the  act  Its  va- 
lidity must  be  determined,  not  by  its  form, 
but  by  Its  substance  and  practical  operation. 
It  provides  exceptional  legislation  on  the 
basis  of  a  difference  in  population  so  trivial 
that  no  one  supposes  It  to  be  the  real  ground 
of  the  distinction,  and  it  applies  to  no  coun- 
ties but  to  Erie  and  to  Huron. 

With  the  wisdom  or  the  policy  which  the 
general  assembly  has,  through  the  provisions 
of  this  act  attempted  to  establish  in  the  two 
coimties  named,  we  have  nothing  to  do.  If 
it  be  unwise,  this  section  forbids  its  applica- 
tion to  Erie  and  Huron  counties,  except  by  a 
law  of  uniform  operation  throughout  the 
state,  which  shall  affect  the  Interests  of  all 
constituencies,  and  thus  cliallenge  the  atten- 
tion and  Judgment  of  all  representatives. 
If  it  be  wise,  this  section  beneficently  re- 
quires that  the  people  of  the  whole  state  shall 
share  in  its  benefits.  We  are  aware  of  no 
decision  of  this  court  in  conflict  with  these 
views.  Demurrer  overruled,  and  peremptory 
writ  allowed. 

(»  Oliio  St.  Ul) 

STEWART  et  al.  t.  WHEELING  &  L.  B. 

RY.  CO. 

(Supreme  Court  of  Ohio.    June  11,  1895.) 

Lis  Pendens— Actioh  in  Feobkal  Court— Jodo- 

HEKT  Lien — Fbiokitt— Enforcement  against 

Railroad  Propbrti— Sdbrooation. 

1.  Section  50S6  of  the  Revised  Statutes, 
which  provides  that  "when  any  pert  of  the  real 
property,  the  subject-matter  of  an  action,  la 
situate  in  any  county  or  counties  other  than  the 
one  in  which  the  action  is  hronglit  a  certified 
cot^  of  the  judgment  in  such  action  must  be  re- 
corded 1b  the  recorder's  ofiSce  of  such  other  coun- 
ty or  counties  before  it  shall  operate  therein  as 
notice  so  as  to  charge  third  persons,"  or  affect 
interests  acquired  by  them  in  the  property  not 
situate  in  uie  county  where  the  action  was 
brought  relates  to  actions  and  Judgments  in  the 
state  courts,  and  not  to  those  in  courts  of  the 
United  States. 

2.  A  suit  broug^it  in  a  federal  court  to  fore- 
dose  a  mortgage  on  the  property  of  a  railroad 
corporation  operates  as  constructive  notice 
throughout  the  district  and  all  persons  acquiring 
an  interest  in  or  lien  on  any  part  of  the  prop- 
erty during  the  pendency  of  the  suit  will  be 
bound  by  the  decree  and  sale  made  thereunder. 
The  purchaser  will  take  the  property  discharged 
from  all  such  liens  and  interests,  though  the  per- 
sons obtaining  them  be  not  parties  to  tlie  suit 
Ther  must  seelc  satisfaction  from  the  proceeds 
of  the  sale,  to  reach  which  they  should  become 
parties,  and  bring  their  claims  to  attention  of 
the  court  by  appropriate  pleadings. 

8.  But  a  judgment  recovered  in  a  state  court 
against  the  railroad  company,  prior  to  the  com- 
mencement of  the  foreclosure  suit  by  a  cred- 
itor who  was  not  made  a  party,  remains  unaf- 
fected l>y  the  decree  and  sale.  Such  judgment 
becomes  a  lieu  on  the  real  property  owned  by 
the  company  at  the  time  of  ita  recovery,  in  the 
county  where  rendered,  including  lands  ac- 
quired for  the  roadway,  right  of  way,  depots, 
and  other  purposes  of  the  company,  and  con- 
tinues to  be  so  against  the  property  in  the  han^ 
of  the  tmrchaser  at  the  foreclosure  sale. 

4.  While  in  such  case  the  judgment  cred- 
itor may  not  exc^t  as  authorised  by  statute. 
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•en  on  «xecntIoii  the  property  to  which  his  lim 
attached,  either  where  it  ia  part  only  of  the  cor- 
porate property,  and  ia  necesaary,  in  connection 
with  the  o&lance  of  the  property,  to  enable  the 
•orporation  to  aocompliaii  the  purposes  of  its 
creation,  and  diBcfaarge  the  dutiea  it  has  assum- 
ed towards  the  public,  or  where  the  sale  would 
materially  impair  the  uses  and  valne  of  the  bal- 
ance of  the  property,  he  may,  by  a  proceeding  in 
equity  to  which  all  persons  in  interest  are  made 
.parties,  enforce  his  lien  by  subjecting  the  whole 
of  the  property  to  resale,  and  obtaining  a  prop- 
•r  application  of  the  proceeds. 

5.  In  a  proceeding  for  that  purpose,  the 
purchaser  at  the  foreclosure  sale  may,  if  neces- 
sary for  his  protection,  be  subrogated  to  the 
rights  of  the  mortgagee,  to  the  extent  of  the 
purchase  money  paid;  and  the  proceeds  of  the 
resale  must  first  l>e  applied  to  the  satisfaction 
of  incumbrances  superior  to  the  lien  of  the  judg- 
ment creditor,  if  any  there  be,  including  those 
set  up  in  the  foreclosure  suit,  and  if  nothing  then 
remains  for  the  judgment  creditor  he  cannot  re- 
cover costs. 
(Syllabus  by  the  Court) 

Error  to  circuit  court,  Huron  county. 

Action  by  Charles  H.  Stewart,  administra- 
tor, against  the  Wheeling  &  Lake  Erie  Rail- 
way Company  and  others.  From  a  Judgment 
for  defendant  railway  company,  plaintiff  and 
the  other  defendants  bring  error.     Modified. 

On  the  20th  day  of  May,  1889,  CfaarleB  H. 
Stewart,  aa  the  administrator  of  the  estate 
of  Hugh  B.  WlUon,  deceased,  commenced 
his  action  in  the  court  of  common  pleas  of 
Huron  county  agralnst  the  Wheeling  &  Lake 
Erie  Railroad  Company,  the  Wheeling  & 
Lake  Erie  Railway  Company,  the  Central 
Trust  Company  of  New  York,  the  Mercantile 
Trust  Company  of  New  York,  as  trustee, 
John  W.  Cassell,  William  S.  Fox,  and  Cyrus 
McNeely.  The  petdtlon,  after  stating  the  due 
appointment  and  qualification  of  the  plaintiff 
as  administrator,  and  the  corporate  character 
of  the  several  companies  defendants,  alleges 
that  the  defendant  railroad  company,  prior  to 
and  during  the  year  1883,  was  the  owner,  and 
in  possession  of,  and  operating  a  line  of  rail- 
road in  and  through  Huron  and  other  counties 
of  the  state,  and  was  the  legal  owner  and 
in  possession  of  certain  real  estate  situated 
In  the  county  of  Hunxi,  consisting  of  Its  road- 
way and  lands  adjoining  the  same,  dq>ot 
grounds,  and  grounds  occupied  by  its  machine 
shops,  station  bouses,  car  houses,  engine 
houses,  and  other  buildings;  that  at  the  Oc- 
tober term,  1885,  of  the  court  of  common 
pleas  of  that  county,  the  plaintiff  recovered 
a  judgment  against  the  said  railroad  company 
tor  the  sum  of  $4,049.84  and  costs,  which  be- 
came a  lien  on  the  property  of  the  railroad 
company,  and  remains  in  full  force  and  un- 
satisfied; that,  afterwards,  on  the  6th  day  of 
March,  1886,  the  plaintiff  caused  an  execution 
to  be  issued  cm  his  Judgment,  which  was 
returned  unsatisfied,  fOr  want  of  goods  and 
chattels  or  unincumbered  lands  whereon  to 
levy,  the  property  of  tbe  company  then  being 
incumbered  to  an  amount  exceeding  Its  value, 
but,  the  incumbrances  having  been  subse- 
quently discharged,  tbe  plaintiff  caused  an- 
other execution  to  issue,  which  was  on  the 
19tb  day  of  April,  1889,  levied  on  tbe  property 


of  the  railroad  company  in  Huron  county. 
The  petition  thai  alleges  that  tbe  other  de- 
fendants each  claim  to  have  sc»ne  lien  on  or 
right  In  the  property,  by  reason  of  which  a 
sale  under  the  execution  cannot  be  effected, 
and  prays  they  may  be  required  to  set  up 
their  claims,  or  be  barred,  and  for  an  adjust- 
ment of  whatever  liens  may  be  set  up,  and  a 
sale  of  the  property,  and  for  general  rdlet. 
The  defendants  Cassell,  Fox,  and  McNe^y, 
and  J.  L.  Ames,  who  was  made  a  party, 
each  filed  an  answer  and  cross  petition  set- 
ting up  Judgments  recovered  by  them,  re- 
8i>ectively,  In  the  court  of  common  pleas  of 
Huron  county,  against  the  railroad  company 
and  the  levy  of  executions  Issued  upon  them. 
Tbe  Judgment  of  Fox  was  recovered  on  tbe 
4th  day  of  February,  1884,  and  was  for  the 
sum  of  $739.50;  that  of  Ames,  on  the  14th 
day  of  September.  1885,  for  $1,427.18;  that 
of  Cassell,  on  the  25th  day  of  October,  1885, 
for  $1346.18;  and  McNeely  recovered  two 
Judgments,— one  on  the  24th  day  of  May, 
1886,  for  S590.70,  and  the  other  <m  the  2lBt 
day  of  February,  1887,  fw:  $285.35.  The  exe- 
cutions Issued  on  tbe  Judgments  were  all 
levied  at  the  same  time  the  plaintiff's  execu- 
tion was  levied,  and  upon  tbe  same  property, 
and  the  cross  petitions  contain  substantially 
the  same  prayer  as  the  petition.  Tbe  railroad 
company  filed  no  answer.  Tbe  answer  of  the 
railway  company  to  the  petition  and  the  sev- 
eral cross  petitions  denies  generally  their  alle- 
gations, and  avers:  That  on  tbe  Ist  day  ot 
November,  1879,  the  railroad  company  exe- 
cuted its  first  mortgage  bonds,  3,500  in  num- 
ber, each  tor  the  sum  of  $1,000,  payable  oa 
tbe  1st  day  of  November,  1909,  bearing  inter* 
est  at  the  rote  of  six  per  coit.  per  annum, 
payable  semiannually  on  tbe  1st  day  of  May 
and  November  in  each  year,  and  sold  and  de- 
livered 2,800  of  the  bonds  to  bona  fide  pur- 
chasers. That,  to  secure  the  payment  of  the 
principal  and  Interest  ot  the  bonds,  the  rail- 
road company  executed  and  delivered  its 
mortgage  or  deed  of  trust  to  the  Farmers' 
Loan  &  Trust  Company,  as  trustee,  and  there- 
by conveyed  to  tbe  trust  company.  Its  suc- 
cessors and  assigns,  all  the  railroad  com- 
pany's property,  real  and  personal,  of  every 
description.  Including  the  real  estate  in  Huron 
county  In  said  petition  described,  "In  trust 
fw  the  benefit  and  security  of  the  several 
persons,  copartnership  firms,  and  cori>orate 
bodies  who  should  at  any  time  be  or  become 
holders  of  any  of  the  above-mentioned  bonds, 
to  secure  tbe  due  and  punctual  payment  ot 
the  principal  and  interest  of  said'  bonds  ac- 
cording to  the  tenor  and  effect  tbn'eof.  The 
mortgage  or  deed  of  trust  contained  a  pn>- 
vision  that  in  cose  default  should  be  made  in 
the  payment  of  any  of  the  installments  of  in- 
terest upon  any  of  said  bonds,  and  such  de- 
fault should  continue  for  the  period  of  six 
months,  the  principal  of  all  the  bonds  secured 
thereby  should  become  Immediately  due  and 
payable;  and  It  was  duly  recorded  during 
tbe  year  1880  in  the  office  of  the  recorder  of 
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-deeds  of  Huron  comity,  Ohio,  and  In  each  of 
the  other  counties  hi  which  any  real  property 
of  said  railroad  company  was  situate.  The 
railroad  company  failed  to  pay  the  Interest 
which  became  due  on  the  Ist  day  of  Novem- 
ber, A.  X>.  1883,  and  on  the  8th  day  of  July, 
A.  D.  1884,  the  Farmers'  Loan  &  Trust  Com- 
pany filed  its  bill  of  complaint  in  the  circuit 
-court  of  the  United  States  for  the  Northern 
-district  of  Ohio,  Eastern  division,  against  the 
Wheeling  &  Lake  Brie  Bailroad  Company, 
praytaig  that  all  of  the  property  and  fran- 
-chlses  hereinbefore  described  be  sold,  under  a 
-decree  of  said  court,  to  satisfy  the  conditions 
-of  said  mortgage'  or  deed  of  trust,  and  on  the 
4same  day  said  railroad  company  dnly  enta%d 
Its  appearance  in  said  suit  That  on  the  lilth 
day  of  January,  A.  D.  1886,  a  decree  was 
rendered  In  said  suit  by  said  circuit  court  of 
the  United  States,  finding  the  sum  of  three 
million  two  hundred  and  forty-two  thousand 
seven  hundred  and  sixty  (^,242,760)  dollars 
due  upon  said  bonds  hereinbefore  described, 
.and  adjudging  and  decreeing  that,  if  the 
said  the  Wheeling  &  I^alce  Brie  Railroad 
Company  should  fail  within  the  period  of  ten 
-days  thereafter  to  pay  into  said  court  said 
last-mentioned  sum,  all  equity  of  redemption 
-of  said  the  Wheeling  A  Lake  Brie  Railroad 
Company  in  and  to  said  mortgaged  property 
and  franchises  should  be  barred  and  fore- 
closed, and  said  mortgaged  property  and 
franchises  should  be  sold  by  Wilbur  F.  Good- 
speed,  special  master  commissioner,  who  there- 
after, for  the  sum  of  five  hundred  and  five 
thousand  dollars,  sold  said  railroad  property 
and  franchises.  Including  the  property  in  the 
petition  described,  to  George  J.  Forrest,  Mel- 
ville G.  Day,  and  Daniel  B.  Garrison,  trus- 
tees; and  on  the  22d  day  of  June,  A  D.  1886, 
said  circuit  court  of  the  United  States  duly 
confirmed  said  sale,  and  ordered  said  Wilbur 
F.  Ooodspeed,  as  special  master  commission- 
er, to  execute  and  deliver  to  said  trustees  a 
-deed  of  conveyance  for  said  railroad  property 
and  franchises.  That,  in  pursuance  of  the 
aforesaid  order  of  said  circuit  court  of  the 
United  States,  said  Wilbur  F.  Ooodspeed, 
special  master  commissioner,  on  said  22d  day 
of  Jnne,  A.  D.  1886,  executed  and  delivered 
to  said  George  J.  Forrest,  Melville  C.  Day, 
and  Daniel  B.  Garrison,  tmstees,  a  deed  con- 
veying to  said  trustees  the  railroad  property 
and  franchises  hereinafter  specifically  describ- 
ed, being  the  property  described  in  said  mort- 
gage or  deed  of  trust,  and  the  same  property 
described  In  said  petition.  Said  deed  was 
duly  recorded  by  the  recorder  of  deeds  for 

the  county  of  Huron,  Ohio,  on  the day 

of  ,  A  D.   1886.   in  volume  of 

Deeds,  at  page .  That  on  the  twenty- 
fifth  day  of  Jnne^  A  D.  1886,  for  a  valuable 
consideration,  the  said  George  J.  Forrest, 
Melville  0.  Day,  and  Daniel  B.  Garrison, 
trustees,  executed  and  delivered  to  this  de- 
fendant, the  Wheeling  &  Lake  Brie  Railway' 
Company,  their  certain  deed,  whereby  they 
conveyed  to  this  defendant  all  their  rl^ht, 


title,  and  Interest  in  said  railroad  and  prop- 
erty so  sold  and  conveyed  to  them  by  said 
Wilbur  F.  Goodspeed,  special  master  com- 
missioner, being  the  property  described  in 
said  mortgage  or  deed  of  trust,  as  well  as  In 
said  petition.  That  said  last-mentioned  deed 
was  recorded  in  the  oi&ce  of  the  recorder  of 
deeds  for  the  county  of  Huron,  Ohio,  on  the 

day  of  ,  A  D.  1886,  in  volume 

of  Deeds,  at  page .  This  defend- 
ant therefore  denies  that  the  Judgments 
mentioned  in  the  petition  and  cross-petitions 
ever  became  a  lien  on  the  real  estate  in  the 
petition  described,  or  on  any  part  thereof." 
The  answer  of  the  Mercantile  Trust  Com- 
pany sets  up  bonds  to  the  amount  of  $3,000,- 
000,  and  a  mortgage  securing  the  same,  exe- 
cuted by  the  railway  company  on  the  6th 
day  of  July,  1886,  which  bonds,  it  is  alleged, 
are  in  the  hands  of  holders  for  value,  and 
the  mortgage  embraces  all  the  property  pur- 
chased by  the  railway  company,  including 
that  described  in  the  plalntlfTs  petition.  The 
mortgage  was  recorded  in  Huron  county,  and 
In  each  of  the  other  counties  in  which  any 
of  the  property  is  situated.  In  August,  1886. 
The  defendant  prays  that  Its  mortgage  lien, 
and  the  interests  of  the  holders  of  the  bonds 
secured  by  It,  may  be  protected.  The  Cen- 
tral Trust  Company,  in  Its  answer,  sets  up 
a  subsequent  mortgage  executed  by  the  rail- 
way company  on  the  same  property  to  se- 
cure bonds  to  the  amount  of  $1,500,000,  in  the 
hands  of  holders  for  value,  which  mortgage 
was  recorded  in  the  several  coimtles  where 
the  property  is  located,  in  May,  1888,  and 
prays  that  its  rights  and  those  of  the  bond- 
holders may  be  protected. 

Demurrers  to  these  several  answers  were 
filed  by  the  plaintiff,  and  cras»-petltloning 
Judgment  credlt<xi3,  which  were  overruled, 
and  replies  were  then  filed  controverting  their 
allegations,  and  alleging  that  'if  said  defend- 
ants, or  either  of  them,  obtained  the  title  or 
liens,  or  any  of  them,  in  their  said  answers 
pretended,  the  same  were  procured  with  full 
knowledge  and  notice  of  the  prior  rights,  lien, 
and  intfflest  of  the  plaintiff"  and  the  other 
Jn^ment  creditors  of  the  railroad  company. ' 

After  trial  and  judgment  in  the  court  of 
common  pleas,  the  cause  was  taken  to  the 
circuit  court  on  appeal,  where  It  was  submit- 
ted upon  an  agreed  statement  of  facts;  and 
that  court  also  made  and  entered  Its  findings 
of  fact  upon  the  Issues  joined,  from  which 
It  appears  that  the  allegations  of  the  petition 
and  of  the  several  cross  petitions  filed  by 
those  having  judgments  against  the  railroad 
company,  as  they  have  already  been  stated, 
are  true,  and  the  averments,  as  they  have 
been  stated,  in  the  answers  of  the  railway 
company,  the  Central  Trust  Company,  and 
the  Mercantile  Trust  Company,  are  also  true; 
and  upon  that  state  of  facts  the  court  held 
that  neither  the  plaintiff  nor  either  of  the 
other  judgment  creditors  was  entitled  to  any 
relief,  and  rendered  judgment  against  them 
for  costs.    A  motion  for  a  new  trial  filed  by 
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them  was  overruled,  and  a  bill  of  exceptions, 
at  th^r  request,  was  duly  signed  and  allow- 
ed, and  they  are  each  asking  the  reversal  of 
the  judgment  rendered  against  them. 

6.  T.  Stewart,  for  plaintiff  and  cross  peti- 
tioners in  error.  Swayne,  Swayne,  Hayes  & 
Tyler,  tor  defendant  in  error.  Wheeling  &  L. 
B.  Ry.  Co. 

WILLIAMS,  J.  (after  stating  the  facts). 
The  mortgage  executed  by  the  defendant 
railroad  company  to  the  Farmers'  Loan  A 
Trust  Company,  November  1,  1879,  embraced 
all  of  the  ptop&rty  of  the  mortgagor,  includ- 
ing that  which  the  plaintifl  in  the  action  be- 
low sought  to  have  subjected  to  sale  for  the 
payment  of  his  judgment  The  mortgage  was 
duly  recorded  In  1880  in  each  of  the  connties 
where  any  of  the  property  was  situated.  The 
sfuit  to  foreclose  that  m<N:tgage  was  com- 
menced in  the  United  States  circuit  court  of 
the  proper  district,  on  the  8th  day  of  July, 
1884,  and  the  appearance  of  the  defendant 
duly  entered  on  the  same  day.  That  suit, 
which  was  regularly  and  continuously  prose- 
cuted, resulted  in  a  decree  of  foreclosure  ren- 
dered on  the  18th  day  of  January,  1886,  un- 
der which  all  of  the  property  was  sold,  and 
the  sale  conflrmed  on  the  22d  day  of  June, 
1886.  The  purchasers,  after  receiving  their 
deed  for  the  property,  conveyed  It  in  due 
form  to  the  defendant  railway  company  on 
the  26th  day  of  June,  1886.  These  convey- 
ances were  properly  recorded.  The  plaintiff 
below,  and  the  several  cross  petitioners,  ex- 
cept Fox,  recovered  their  judgments  against 
the  railroad  company  after  the  commence- 
ment, and  during  the  pendency,  of  the  fore- 
closure suit,  and  none  of  them  were  made 
parties  thereto.  Fox  recovered  his  judgment 
before  the  commencement  of  that  suit,  but 
was  not  nmde  a  party.  It  is  claimed  by  the 
doTendants  in  error  that  all  of  these  judg- 
ment creditors,  except  Fox,  are  bound  by  the 
decree  in  the  foreclosure  suit,  and  whatever 
lien  or  right  they  acquired  against  the  prop- 
erty by  their  judgments  was  divested  by  its 
sale  under  the  decree,  and  the  purchasers 
'  took  the  title  discharged  therefrom.  That 
the  court,  in  that  suit,  had  jurisdiction  of 
the  parties,  and  of  the  property  included  in 
the  mortgage,  is  not  questioned;  nor  is  it, 
that  the  prosecution  of  the  suit  was  close  and 
continuous.  And  it  is  well  settled  that  all  per- 
sons who,  in  such  case,  purchase  or  other- 
wise acquire  an  Interest  in  the  subject  of  the 
litigation,  during  its  progress,  take  with  con- 
structive notice  of  the  pendency  of  the  suit, 
and  will  be  bound  by  its  result,  though  not 
made  parties.  The  rule,  as  formulated  by 
Lord  Chancellor  Bacon,  and  generally  ad- 
hered to  since,  is  that  "no  decree  bindeth 
any  that  Cometh  in  bona  fide  by  conveyance 
from  the  defendant  before  bill  exhibited,  and 
is  made  no  party,  neither  by  bill  nor  the  or- 
der; but  where  he  comes  in  pendente  lite,  and 
while  the  suit  is  in  full  prosecution,  and  with- 
out axiy  color  of  allowance  or  privity  of  the 


court,  there  regularly  the  decree  bindeth." 
The  rule  is  founded  in  necessity,  as  well  as 
upon  public  policy,  since,  without  it,  the 
judgment  of  the  court  could  in  all  cases  be 
frustrated,  or  rendered  ineffectual,  by  con- 
veyance or  incumbrance  made  or  suffered 
during  the  pendency  of  the  suit.  New  suits 
would  then  become  necessary  against  those 
so  obtaining  an  interest  in  the  subject  of 
the  action,  who  might,  in  the  same  way,  com- 
pel still  further  suits,  and  so  on,  until  there 
would  be  no  end  to  the  litigation.  As  was 
said  by  Chancellor  Kent  in  Murray. v.  Ballou, 
1  Johns.  Ch.  066:  "No  doubt  the  rule  some- 
times operates  with  hardship  upon  a  pur- 
chaser without  notice,  but  this  seems  to  be 
one  of  the  cases  in  which  private  mischief 
must  yield  to  the  general  convenience."  In 
general  a  suit  is  to  be  determined  upon  the 
state  of  case  existing  when  it  was  instituted; 
and  persons  who  procure  an  interest  in  its 
subject-matter  during  its  pendency  should,  if 
they  wish  to  assert  any  claim  founded  upon 
that  interest,  become  parties,  and  bring  it 
to  the  attention  of  the  court  by  appropriate 
pleadings.  The  rule  is  quite  as  applicable  to 
judgment  creditors  as  it  Is  to  purchasers  or 
other  incumbrancers,  and  there  is  no  reason 
why  it  should  not  be.  The  lien  of  the  judg- 
ment attaches  only  to  the  right  oe  title  which 
the  debtor  had  at  the  time  of  its  rendition, 
and  the  position  of  the  creditor  Is  not  more 
meritorious  than  that  of  a  mortgagee  or  bona 
fide  purchaser. 

It  Is  contended,  however,  by  counsd  for  the 
plaintiff  in  error,  that  section  5066  of  the 
Revised  Statutes  forbids  the  application  of 
the  rule  in  this  case,  and  prevents  the  fore- 
closure suit  brought  In  the  United  States 
court  from  operating  as  a  lis  pendens  affect- 
ing the  liens  of  the  judgments  recovered  in 
Huron  county.  That  section  provides  that: 
"When  any  part  of  real  property,  the  subject- 
matter  of  an  action,  is  situated  In  any  coun- 
ty or  counties  other  than  the  one  in  which 
the  action  is  brought,  a  certified  copy  of  the 
judgment  in  such  action  must  be  recorded  in 
the  recorder's  ofSce  of  such  other  county  or 
counties,  before  it  shall  operate  therein  as 
notice  so  as  to  charge  third  persons,  as  pro- 
vided in  the  preceding  section;  but  it  shall 
operate  as  such  notice,  without  record,  in  the 
county  where  it  is  rendered;  but  this  section 
shall  not  apply  to  actions  or  proceeding^ 
under  any  statute  which  does  not  require 
such  record."  The  preceding  sectifxi  pro- 
vides that:  "When  the  summons  has  been 
served  or  publication  made,  the  action  Is 
pending  so  as  to  charge  third  persons  with 
notice  of  its  pendency;  and  while  pending  no 
interest  can  be  acquired  by  third  persons  la 
the  subject-matter  thereof  as  against  the 
plaintifTs  title."  These  sections  belong  to  the 
Code  of  Civil  Procedure,  and  it  is  obvious 
that  they  relate  to  actions  brought  and  judg- 
ments rendered  in  the  state  courts,  and  not 
to  those  in  the  courts  of  the  United  States. 
Section   6056   is,   by   its   terms,   limited   to 
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Judgments  recovered  In  one  county  concern- 
ing real  property  partly  Bituated  in  another 
county;  and  actions  of  that  nature  are  au- 
thorized by  a  preceding  section  of  the  Code 
(sectlMi  S022).  In  the  federal  courts,  actions 
are  not  brought  in  counties,  but  in  the  dis- 
trict or  circuit  where  Jurisdiction  of  the 
parties  and  subject-matter  may  be  properly 
obtained;  and,  throughout  the  territorial  lim- 
its of  that  jurisdiction,  their  Judgments  oper- 
ate as  liens,  and  actions  pending  as  oon- 
structiye  notice,  like  those  of  state  courts 
within  their  appropriate  Jurisdiction.  Sim- 
ilar statutes  have  received  like  constructicHi 
elsewhere.  A  statute  of  the  state  of  Vir- 
ginia provided  that:  "No  lis  pendens,  or  at- 
tachment against  the  estate  of  a  ncmresident, 
shall  bind  or  affect  a  purchaser  of  real  es- 
tate, without  actual  notice  thereof,  unless 
and  until  a  memorandum  setting  forth  the 
title  of  the  cause,  the  general  object  thereof, 
the  court  in  which  it  Is  pending,  a  descrip- 
tion of  the  land  and  the  name  of  the  person 
whose  estate  is  intended  to  be  affected  there- 
by shall  be  left  with  the  clerk  of  the  court 
of  the  county  or  corporation  In  which  the 
land  is  situated,  who  shall  forthwith  record 
the  said  memorandum  in  the  deed  book,  and 
index  the  same  by  the  name  of  the  person 
aforesaid."  Code  1873,  c.  182,  §  5.  When 
that  statute  was  in  force  an  assignee  in 
bankruptcy  brought  suit  in  the  federal  court 
at  Richmond  to  set  aside,  as  fraudulent,  a 
deed  for  certain  real  property  In  Petersburgh. 
Pending  the  suit  a  third  person,  in  good  faith, 
purchased  the  property  from  a  defendant, 
and  paid  full  value  for  it,  without  notice  of 
the  fraud,  or  pending  suit  The  court  held 
that  he  took  nothing  by  his  purchase,  as 
against  the  decree  In  the  federal  court,  not- 
withstanding no  lis  pendens  was  flled  or  re- 
corded as  required  by  the  Virginia  statute. 
Rutherglen  v.  Wolf,  1  Hughes,  78,  Fed.  Cas. 
No.  12,175.  In  the  case  of  Wilson  v.  Hef- 
iiln,  81  Ind.  35,  it  appeared  that  during  the 
pendency  of  a  suit  in  the  federal  court  to  re- 
form a  mortgage  so  as  to  embrace  a  tract 
of  land  not  described  in  it,  and  foreclose  the 
mortgage  when  so  reformed,  Wilson  pur- 
chased the  land,  which  was  situated  in  a 
county  where  the  federal  court  did  not  sit, 
and  where,  upon  the  records,  the  title  was  in 
the  name  of  his  grantor,  and  no  Incumbrance 
of  the  land  appeared  of  record.  His  purchase 
was  made  In  good  faith,  for  value,  and  with- 
out actual  notice  of  the  mistake  in  the  mort- 
gage, or  the  pendency  of  the  suit  to  reform 
and  foreclose  it.  Subsequently,  the  court  de- 
creed reformation  of  the  mortgage,  and  sale 
of  the  property.  In  an  action  brought  by 
Wilson,  who  was  in  itossession  of  the  land, 
to  quiet  his  title  as  against  the  decree  of  the 
federal  court,  he  relied  on  a  statute  of  Indiana 
which  had  not  been  complied  with,  similar 
in  Its  provisions  to  that  of  Virginia,  hereto- 
fore mentioned;  but  the  court  decided 
against  him,  holding  tbat  the  statute  had 
"no  effect  upon  suits  In  the  United  States 


courts."  And  in  Majors  v.Cowell,  51  Cal.478, 
It  was  held  that  the  clause  of  the  practice  act 
of  that  state  "relating  to  the  filing  of  a  lis 
pendens  does  not  apply  to  suitors,  except  in 
the  state  courts." 

It  follows  that  the  Judgments  recovered 
against  the  defendant  railroad  company, 
while  the  suit  was  pending  in  the  federal 
court  to  foreclose  the  mortgage  embracing 
the  property  which  it  is  sought  to  subject  to 
their  payment,  created  no  lien,  nor  gave  any 
right  or  remedy  to  those  creditors  that  can 
now  be  enforced  or  be  made  effectual  against 
the  property.  But  Fox,  whose  judgment  was 
recovered  prior  to  the  commencement  of  that 
suit,  and  who  was  not  made  a  party  to  it, 
occupies  a  different  position,  and  Is  not  with- 
out remedy,  unless  It  is  to  be  denied  upon 
some  other  ground.  The  nature,  as  well  as 
the  existence  of  that  remedy,  is  well  settled. 
It  is  the  duty  of  a  mcHigagee  to  make  all 
persons  who  appear  of  record  to  have  a  lien 
upon  or  interest  in  the  mortgaged  premises 
parties  to  his  action  of  foreclosure,  and,  if 
he  does  not,  their  lien  or  Interest  remains 
unaffected  thereby;  and  any  such  incum- 
brancer, whether  prior  or  subsequent  to  the 
mortgage,  who  has  not  been  made  a  party, 
may  maintain  an  action  to  enforce  his  lien, 
and  have  a  resale  of  the  property  for  that 
purpose.  If  a  subsequent  Incumbrancer,  he 
is  only  entitled  to  liave  applied  to  the  pay- 
ment of  his  claim  such  part  of  the  proceeds 
of  the  resale  as  may  be  necessary,  which  re- 
mains after  the  payment  of  the  prior  incum- 
brance and  costs,  and  if  nothing  so  remains 
he  cannot  recover  costs;  but  he  is  not  re- 
quired, as  a  condition  of  his  right  of  resale, 
to  first  pay  such  prior  incumbrance.  The 
purchaser  at  the  first  sale  takes  the  title  of 
the  mortgagor  and  mortgagee,  and  may,  for 
his  protection,  be  subrogated  to  the  rights  of 
the  latter  to  the  extent  of  the  purchase  mon- 
ey paid.  EYische  v.  Kramer,  16  Ohio,  126, 
139;  Myers  v.  Hewitt,  Id.  448;  Chllds  v. 
Chllds,  10  Ohio  St.  339;  Stewart  v.  Johnson, 
30  Ohio  St  24;  HoUiger  v.  Bates,  43  Ohio 
St  437,  2  N.  £].  841;  Vanderkemp  v.  Shelton, 
U  Paige,  28. 

But  it  Is  contended  the  remedy  cannot 
properly  be  enforced  in  this  case,  because 
the  railroad  company,  when  the  Judgment 
was  recovered  against  It,  was  a  public 
agency,  whose  property  was  essential  to  the 
exercise  of  its  franchise,  and  the  discharge 
of  those  duties  it  had  assumed  towards  the 
public;  and  the  railway  company  holds  the 
property,  it  is  claimed.  Impressed  with  the 
same  public  trust  and  secured  by  the  same 
right  of  exemption.  There  are  authorities 
which  maintain  the  general  proposition  that 
the  real  property  of  cori>oratlons  classed  as 
public  agencies,  such  as  railroad  companies, 
which  is  essential  to  the  exercise  of  their 
corporate  franchise  and  the  performance  of 
their  duties  to  the  general  public,  cannot  be 
sold  on  execution,  without  statutory  author- 
Ity;  and,  further,  that  a  part  only  of  the 
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property  of  such  a  corporation  cannot  be  so 
sold,  when  the  sale  would  practically  destroy 
or  seriously  Impair  the  uses  and  value  of  the 
remainder.  (Conceding,  however,  that  consid- 
erations of  public  policy,  or  the  peculiar  na- 
ture, uses,  and  Incidents  of  property  owned 
by  such  quasi  public  corporations,  forbid  the 
sale  upon  execution  of  the  whole  or  parts  of 
the  property,  with  or  without  the  corporate 
franchise,  It  does  not  follow  that  a  Hen  upon 
it  may  not  be  created  by  the  recovery  of  a 
judgment  against  the  cori>oratlon,  which  may 
be  preserved  In  some  mode,  and  enforced  by 
some  appropriate  proceeding.  If  It  could  not 
be,  it  Is  evident  the  purposes  of  the  corpora- 
tion would  generally.  If  not  always,  fall;  for 
ordinarily.  In  conducting  Its  business,  It  be- 
comes necessary  to  contract  debts  and  Incur 
obligations,  and.  It  being  understood  the 
creditor  has  no  means  of  enforcing  payment, 
the  corporation  could  obtain  no  credit  As 
said  by  Gholson,  J.,  in  Coe  v.  Railroad  Ckt., 
10  Ohio  St  372:  "It  may  be  true  that  a  raU- 
road  corporation  holds  its  property,  in  a  cer- 
tain sense,  as  a  public  trust,  to  answer  the 
purposes  of  a  public  hlghway,-^the  trans- 
portation of  persons  and  property.  But  It  Is 
consistent  with  that  public  trust  to  contract 
obligations.  Indeed,  the  very  exercise  of  the 
trust  necessarily  Involves  obligations  to  indi* 
vlduals,  and,  to  meet  those  obligations,  the 
property  of  the  corporation  must.  In  some 
form,  be  liable.  The  question  Is,  In  what 
form?  Shall  it  be  In  the  ordinary  legal  form 
applicable  to  the  property  of  Individuals,  or 
shall  peculiar  rules  be  Introduced,  which 
may  have  the  effect  to  delay  creditors,  and 
operate  as  a  shield  to  protect  property  from 
their  just  demands?"  The  court  in  that 
case,  distinguishes  between  the  franchise  of 
being  a  corporation,  which.  It  is  said,  prop- 
erly speaking.  Is  a  franchise  of  the  incor- 
porators, and  the  franchise  to  operate  the 
road  and  make  profits  therefrom,  and  holds 
that  the  former  cannot  be  conveyed  or  sold, 
while  the  latter  may  be.  And  with  respect  to 
the  property  of  the  corporation,  after  it  has 
been  mortgaged,  and  the  respective  rights 
of  the  mortgagee  and  subsequent  lien  hold- 
ers, it  is  said:  "The  property  must  be  sub- 
ject In  some  form  to  the  just  claims  against 
the  party  subsequently  arising,  and  this  will 
frequently  and  necessarily  lead  to  Interrup- 
tloQ  and  disappointment  in  a  prior  arrange- 
ment as  to  the  time  within  which  It  Is  to 
be  performed;"  and,  further,  that  the  com- 
pany "could  not  by  Its  own  act  exempt  from 
the  claims  of  its  creditors  any  part  of  its 
property,"  nor  could  the  mortgagee  "object 
to  the  creatl<«i  of  other  legal  liens  upon  the 
property  embraced  In  the  mortgage."  In 
Lane  v.  Baughman,  17  Ohio  St  642,  it  Is 
held  that  "the  remedy  of  a  judgment  cred- 
itor of  a  railroad  company,  where  its  property 
Is  incumbered  by  mortgage,  is  in  equity,  to 
subject  the  interest  of  the  mortgagor  to  the 
I>ayment  of  the  judgment,  except  where  his 
claim  is  such  as  to  entitle  him  to  have  It 


paid  out  of  the  earnings  of  the  company, 
when  his  appropriate  remedy  is  to  subject 
the  earnings  to  its  payment"  And  this  court 
held  In  RaiUnad  Co.  v.  Lewton,  20  Ohio  St 
401,  that  a  party  who  has  a  lien  on  a  specific 
part  only  of  the  property  of  a  railroad  corpo- 
ration Is  not  entitled  to  a  sale  of  such  part, 
where  the  sale  will  have  the  effect  to  break 
the  continuity  of  the  road,  and  interfere  with 
the  public  interests.  The  lien  asserted  in  that 
case  was  in  the  nature  of  a  vendor's  lien  on 
a  piece  of  land  used  tor  the  company's  road- 
way. Speaking  of  the  lien  holder's  remedy 
in  such  case,  Mcllvaln,  J.,  says:  "The  public 
has,  and  can  have,  no  right  which  springs 
from  an  act  of  Injustice  to  the  defendant  In 
error.  Its  only  right  Is  to  preserve  the  ccm- 
tlnulty  of  the  road,— of  the  line  of  public 
travel  and  transportation.  And  this  right  is 
as  well  subserved  if  the  ownership  and  man- 
agement of  the  highway  be  in  the  hands  of 
one  party  as  another.  EenCe  the  public  has 
no  Interest  impaired  by  a  sale  of  the  whole 
line."  And  "because  a  part  may  not  be  sdd, 
on  account  of  the  paramount  right  of  the 
public  to  keep  the  highway  intact  a  neces- 
sity arises,  in  order  that  justice  may  be  done 
to  the  defendant  in  error,  to  decree  a  sale 
of  the  whole  line  of  the  road  to  satisfy  his 
Uen.  And  this  is  the  only  mode  in  which 
the  rights  and  Interests  of  otJier  parties, 
either  as  ownern  or  lien  holders  upon  thn 
road,  can  be  protected,  and  their  property  or 
security  saved  from  absolute  destruction." 
In  general,  the  liability  of  property  for  the 
owners'  debts,  except  in  so  far  as  there  are 
express  legal  exemptions,  is  as  unlimited  am 
the  power  of  disposition,  which  is  an  in- 
separable incident  of  ownership,  when  there 
is  no  legal  disability,  for  the  incurring  of  in- 
debtedness for  the  payment  of  which  the 
property  may  be  taken  is  but  a  mode  of  dis- 
position by  the  owner.  Under  our  laws,  rail- 
road companies  are  authorized  to  appropriate 
lands  for  their  roadways,  depots,  workshops, 
and  for  various  other  uses,  and  to  acquire 
by  purchase  or  donation  any  lands  in  the 
vicinity  of  the  line  of  the  road,  or  through 
which  it  passes,  deemed  necessary  or  con- 
venient for  the  right  of  way.  or  that  may 
be  granted  to  aid  in  the  construction  of  the 
road,  and  to  hold  and  convey  the  same  In 
such  manner  as  the  directors  may  prescribe. 
Rev.  St  §§  3281,  3282.  And  that  the  Hen  of  a 
judgment  may  attach  to  such  property,  as  it 
does  to  that  of  an  individual.  Is  distinctly 
recognized  in  the  legislation  of  this  state. 
Thus  it  is  provided  by  section  8398  of  the 
Revised  Statutes  that  the  Hen  of  certain 
mortgages  and  deeds  of  trust  executed  by  the 
company  shall  be  postponed  to  the  lien  of 
judgments  recovered  against  the  company 
for  labor  thereafter  performed  for  it  or  ma- 
terial or  supplies  thereafter  furnished  to  it 
or  for  damages  or  losses  thereafter  sustained 
by  the  misconduct  of  its  agents,  or  in  ac- 
tions founded  on  its  contracts  or  liability  as 
a  common  carrier  thereafter  made  or  incor- 
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red.  And  the  subsequent  and  supplemental 
sections  point  out  the  mode  of  enforcing  the 
lien  of  the  Judgment,  and  preserving  its  prior- 
ity. Sections  8516-36  declare  that,  If  one 
company  owning  a  railroad  jointly  with  an- 
other company  shall  refuse  to  pay  Its  part 
of  the  costs  of  making  necessary  additions 
and  improTementa  as  directed  by  the  statute, 
judgment  may  be  recovered  therefor,  which 
"shall  be  a  valid  lien  upon  the  interests  of 
the  party  so  in  default  In  said  railroad  or 
part  of  railroad  owned  jointly  as  aforesaid, 
and  such  interest  may  be  sold  at  public  sale 
as  in  other  cases  upon  execution,"  and  the 
purchaser  shall  enjoy  "all  the  rights,  privi- 
leges, and  franchises  which  were  exercised 
or  enjoyed  by  the  company  owning  the  same 
at  the  time  of  the  sale."  Other  instances 
may  be  found  in  sections  3299,  3866,  6449. 
By  section  6375  of  the  Revised  Statutes,  a 
judgment  is  made  a  lien  on  all  the  lands  of 
the  debtor,  and  any  vested  Interest  he  may 
have  in  lands,  situated  in  the  county  where 
tbe  Judgrment  is  rendered,  either  from  the 
first  day  of  the  term  of  the  court  at  which 
It  is  rendered,  or  from  the  day  of  Its  rendi- 
tion. And  we  are  of  the  opinion  that  Judg- 
ments recovered  against  railroad  corporations 
become  liens  upon  their  real  property  situ- 
ated in  the  county  where  rendered,  and  that 
lands  owned  by  snch  corporations  for  their 
roadways,  rights  of  way,  depots,  and  other 
purposes  must  be  regarded  as  property  of  that 
character,  and  subject  to  such  liens.  We  are 
also  of  the  opinion  that  while  the  judgment 
creditor  may  not,  except  as  authorized  by 
statute,  sdl  on  execution  the  property  to 
which  his  lien  attaches,  separate  from  the 
franchise  of  the  company,  nor  when  it  is 
part  only  of  the  corporate  property,  and  is 
necessary,  in  connection  with  the  balance 
of  the  property,  to  enable  the  company  to 
accomplish  the  purposes  of  its  organization 
and  perform  the  duties  it  owes  to  the  public, 
or  its  sale  will  materially  impair  the  uses 
and  value  of  the  balance  of  the  property,  he 
may,  by  a  proceeding  in  equity,  to  which  all 
persons  interested  are  made  parties,  enforce 
his  lien  by  subjecting  the  whole  of  the  prop- 
erty and  franchises  oC  the  corporation  to 
sale.  The  pleadings  do  not  seem  to  have 
been  drawn  with  this  view  of  the  case.  The 
property  Is  not  adequatriy  described  in  the 
petition  or  cross  petition  of  Fox,  but  such  de- 
scription Is  supplied  by  the  answer  of  the 
railway  company.  Then,  the  recovery  of 
Fox's  Judgment  was  subsequent  to  the  rec- 
wd  of  tbe  mortgage  under  which  the  for- 
mer sale  was  had,  and  it  appears  the  pro- 
ceeds were  insufficient  to  pay  the  Indebted- 
ness secured  by  it;  and,  as  it  is  not  shown 
that  the  claim  on  which  the  judgment  was 
rendered  was  such  as  to  entitle  it  to  priority 
over  the  mortgage,  the  latter  must  be  treat- 
ed as  the  sup«lor  lien,  and  entitled  to  re- 
ceive the  unpaid  balance  ont  of  the  proceeds 
of  any  sale  of  the  property  that  may  be  had 
at  the  instance  of  Fox,  before  any  part  can 


be  proi>erIy  apjjriled  on  his  judgrment.  The 
holder  of  the  mortgage,  or  of  the  indebtedness 
secured  by  it,  is  therefore  a  necessary  party; 
but,  as  he  can  only  be  Interested  in  the  dis- 
tribution of  the  proceeds  of  the  sale,  it  will 
be  sufficieat  If  the  party  is  brought  in  before 
that  takes  place.  The  presence  of  the  party 
1b  not  necessary  before  the  decree  of  sale. 
It  may  turn  out  that  the  resale  will  produce 
no  more,  nor  even  enough  to  pay  the  balance 
of  the  mortgage  debt;  but  whether  a  suitor's 
remedy  promises  to  tie  productive  of  bene- 
ficial results,  or  not,  is  for  his  consideration. 
The  court  is  concerned  only  with  his  rights. 
The  Judgment  rendered  by  the  circuit  court 
against  Fox  is  reversed,  and  the  cause  will 
be  remanded  for  a  decree  in  his  favor,  in  ac- 
cordance with  this  opinion.  In  other  re- 
spects the  Jndgment  is  affirmed. 


(53  OUo  St  sm 
HAVENS  et  al.  v.  HORTQN. 
(Supreme  Court  of  Ohio.    June  27,  1S95.) 
Deed  or  Assionhent— PotrsR  of  Pkobatb  Court 
TO  Ordek  Sale  of  Mobtgaoed  Land — JuBig. 
DICTION  NOT  Ousted  by  Hobtgagee's  Aotios 
to  Fokbolosb. 

1.  Where  a  deed  of  assignment  has  been 
filed  in  the  probate  court  in  accordance  with  sec- 
tion 6335  Rev.  St.,  and  the  assignee  has  quali- 
fied, that  court  is  clothed  with  jurisdiction  to 
fully  execute  the  trust  And,  where  such  deed 
conveys  land  incninl>ered  by  mortgage,  the  court 
has  power,  as  an  incident  of  jurisdiction,  to  or- 
der the  land  sold  and  the  mortgage  satisfied. 

2.  Jurisdiction  thus  acquired  is  not  ousted 
by  the  snbseqnmit  commencement  of  an  action 
by  the  mortgagee,  in  the  court  of  common  pleas 
of  the  county,  to  foredoae  the  mortgage. 

(Syllabus  by  the  Court) 

EIrror  to  circuit  court.  Perry  county. 

On  May  11,  1893,  Thomas  Eorton,  Jr.,  com- 
menced an  action  in  the  court  of  common 
pleas  of  Licking  county,  to  recover  upon  Edx 
promissory  notes,  and,  for  a  seventh  cause  of 
action,  to  foreclose  a  mortgage  on  land  in 
that  county,  given  to  secure  payment  of  the 
notes  against  Robert  Meridith,  mak«-  and 
mortgagor,  and  George  W.  Havens,  assignee. 

From  a  Judgment  of  the  circuit  court  af- 
firming a  Judgment  of  the  common  pleas,  de- 
fendants bring  error.     Reversed. 

Havens  answered,  alleging,  in  substance, 
"that,  on  the  Ist  day  of  April,  A.  D.  1893, 
the  said  Robert  Meridith  made  and  executed, 
and  delivered  to  him,  his  certain  deed  of  as- 
signment, granting  and  conveying  to  him  all 
his  propoty,  real  and  personal,  including  the 
real  estate  described  in  plaintiff's  x>etitlon,  in 
trust,  under  the  Insolvent  laws  of  the  state  of 
Ohio,  for  the  benefit  of  all  the  creditors  of  the 
said  Robert  Meridith;  that  said  deed  of  as- 
signment was  filed  in  the  probate  court  ot 
Licking  county,  on  the  Ist  day  of  April,  A.  D. 
1883,  at  1:20  o'clock  p.  m.,  and  that  this  de- 
fendant, on  said  date,  accepted  the  trust  cre- 
ated in  him  by  said  deed  of  assignment,  gave 
bond,  and  was  duly  qualified  by  said  pro- 
bate court,  and  entered  upon  the  discharge  of 
his  duties  as  such  assignee;  that,  on  the  26th 
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day  of  April,  A.  D.  1893,  an  order  of  appraise- 
ment issued  out  of  tlie  probate  court  of  said 
county,  to  three  judicious,  disinterested,  and 
qualified  appraisers,  directing  and  authorizing 
them  to  appraise,  according  to  law,  all  prop- 
erty, real  and  personal,  and  assets  of  the  said 
Robert  Meridith,  assigned  as  aforesaid  to  this 
defendant;  and  that  said  appraisers,  acting 
under  the  authority  of  said  order  of  appraise- 
ment, made  an  inrentory  and  appraisement  of 
all  the  assets  of  said  estate,  including  the 
real  estate  described  in  plaintiff's  petition, 
and  delivered  said  order  of  appraisement, 
with  their  proceedings  thereon,  to  this,  de- 
fendant, and  that  this  defendant  filed  the 
same  In  the  probate  court  of  said  county,  veri- 
fied by  his  oath  as  required  by  law,  on  the 
25th  day  of  May,  1893;  and  this  defendant 
says  that,  on  the  2lBt  day  of  Jnne,  1893,  he 
filed  a  petlticm,  as  assignee  of  the  said  Robert 
Meridith,  in  the  probate  conrt  of  said  county, 
to  sell  all  the  real  estate  belonging  to  said 
assignment,  including  the  real  estate  de- 
scribed in  plaintlflF's  petition;  and  that,  on 
July  1st,  1893,  the  probate  coiu^,  finding  that 
Thomas  Horton,  Jr.,  plaintiff  in  this  action, 
and  one  of  the  defendants  in  the  i>etition  to 
tsell  said  real  estate,  filed,  as  aforesaid,  in  the 
probate  coart,  by  this  defendant,  as  assignee, 
was  a  nonresident  of  Licking  county,  ordered 
that  summons  be  served  on  said  Horton  by 
publication;  and  that  such  proceedings  were 
had  under  said  order  that,  on  August  18tb, 
1893,  proof  of  publication  of  notice  and  serv- 
ice of  summons  thereby  («  said  Thomas  Hor- 
ton, Jr.,  was  filed  In  said  probate  court;  and 

that,  on  the day  of  September,  1893,  the 

said  Thomas  Horton,  Jr.,  by  his  attorney, 
filed  his  motion  in  said  probate  court  to  said 
petition  of  this  defendajit,  and  afterwards,  to 

wit,  on  the day  of  September,  1893,  on 

the  appUcation  of  said  Thomas  Horton,  Jr., 
leave  was  given  him  to  file  his  answer  in  said 
case  in  said  probate  conrt;  and  that,  by  rea- 
son of  the  premises  and  of  the  facts  above 
stated,  said  probate  court  had  Jurisdiction  of 
the  subject-matter  of  plaintltTs  seventh  cause 
of  action  before  the  commencement  of  plain- 
tiff's action  in  the  conrt;  and  that  said  suit  is 
now  pending  in  said  probate  court" 

To  this  answer  the  plaintiff  demurred.  The 
demurrer  was  sustained,  and  decree  of  toK- 
closure  entered.  From  this  Judgment  the  as- 
signee api>ealed  to  the  circuit  court,  where  a 
like  holding  was  had,  and  Judgment  rendered. 
To  reverse  this  Judgment  the  present  proceed- 
ing In  error  is  prosecuted. 

J.  A.  Flory  and  G.  E.  Daugherty,  for  plain- 
tiff In  error.  J.  R.  Davies,  for  defendant  in 
error. 

PER  CURIAM.  By  the  flUng  of  the  deed  of 
assignment  in  the  probate  conrt,  and  the  qual- 
ification of  the  assignee,  in  conformity  with 
tsecticm  6336,  Rev.  St.,  that  court  acquired  Ju- 
risdiction of  the  real  as  well  as  personal  prop- 
erty conveyed  by  the  deed  of  assignment,  and 
power  to  order  sale  of  the  land  and  payment 


of  the  Incumbrance  thereon;  and  that  Juris- 
diction was  not  ousted  by  the  commence- 
ment of  an  action  by  the  mortgagee  In  the 
court  of  common  pleas  to  foreclose  his  mort- 
gage. Dwyer  V.  Oarlough,  31  Ohio  St  158; 
Llnderman  v.  Ingham,  36  Ohio  St  1;  Blandy 
V.  Benedict,  42  Ohio  St  299;  Sayler  v.  Simp- 
son, 45  Ohio  St  141,  12  N.  E.  181;  Betz  v. 
Snyder,  48  Ohio  St  498,  28  N.  E.  234;  Clapp 
V.  Banking  Co.,  SO  Ohio  St  536,  35  N.  E.  308; 
McNeil  T.  Hagerty,  51  Ohio  St  263,  37  N.  E. 
526.  Judgment  reversed,  and  cause  remand- 
ed to  the  circuit  court  with  directions  to 
overrule  the  demurrer  and  dismlsH  the  peti- 
tion. 


(53  Ohio  St.  313) 
OHIO  &  P.  COAL  CO.  V.  SMITH. 
(Supreme  Court  of  Ohio.    June  27,  1895.) 

AorioN  ros  Damaobs — Abateheht — Diatr  or 
Plaintiff. 
A  pending  action  to  recover  damages  for 
injnrleB  caused  by  the  negligence  of  the  defend- 
ant does  not  abate  by  the  death  of  the  plain- 
tiff. 
(Syllabus  by  the  Conrt.) 

Error  to  circuit  court,  Columbiana  county. 

Action  by  Alexander  G.  Smith,  as  adminis- 
trator of  the  estate  of  Henry  Davldsm,  de- 
ceased, against  the  Ohio  &  Pennsylvania 
Coal  Company.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

For  injuries  claimed  to  have  been  caused 
by  the  negligence  of  the  Ohio  &  Pennsylva- 
nia Goal  Company  and  its  agents,  Henry 
Davidson,  then  in  life,  commenced  an  action 
against  the  company  to  recover  damages. 
On  a  trial  had  a  Judgment  was  rendered  in 
his  favor,  which  was  afterwards  set  aside  on 
error  by  the  circuit  court,  and  a  new  trial 
awarded.  Afterwards,  and  before  the  new 
trial  was  had,  Davidson  died,  and  the  action 
was  revived  in  the  name  of  bis  administra- 
tor, Alexander  6.  Smith.  A  trial  was  then 
had,  which  resulted  in  a  verdict  and  Judg- 
ment against  the  company.  It  was  claimed 
that  on  the  death  of  the  plaintiff,  the  action 
abated,  under  section  6144,  Rev.  St,  and  that 
the  court  erred  In  permitting  it  to  be  re- 
versed. On  error  the  Judgment  was  afitaned 
by  the  circuit  court  Error  is  prosecuted 
to  this  court  to  reverse  the  Judgment  on  the 
ground,  among  other  assignments,  that  there 
was  error  in  the  revivor  of  the  action. 

Blandin  &  Rice,  John  W.  Morrison,  and 
H.  M.  Daugherty,  for  plaintiff  In  oror.  Alex. 
G.  &  P.  M.  Smith  and  P.  M.  Ashford,  for 
defendant  In  error. 

PER  CURIAM.  We  see  no  error  in  the 
ruling  of  the  court  The  action  was  a  pend- 
ing one  at  the  death  of  the  plaintiff.  It  is 
not  within  any  of  the  enumerated  exceptions 
of  section  5144,  and  was  therefore  prop^ly 
revived  and  prosecuted  to  Judgment  in  the 
name  of  the  administrator  of  the  deceased 
plaintiff.    Judgment  affirmed. 


Digitized  by 


Google 


OUoO 


PENDEBY  «.  ALLEir. 


255 


(53  Oblo  St  261) 

PBNDBRT  y.  ALLEN  «t  al. 

(Sapreme  Coart  of  Ohio.    Jnne  18,  1895.) 

FRAnDDLBST    CoNVBTANCE— SciT  TO  SbT  ASIDS — 

Jdoombnt  against  Defesdast— Participa- 
Tios  AS  Creditok— Notice  of  Bcit. 

1.  Where  notice  is  given  of  the  pendency 
and  object  of  a  suit  to  set  aside  a  conveyance, 
claimed  to  have  been  made  to  defraud  creditors, 
or  to  declare  an  assignment,  giving  preferences, 
a  trust  for  the  benefit  of  all  the  creditors  of 
the  assignor,  and  judgment  is  rendered  against 
the  defendant,  he  is  not  precluded  by  such  no- 
tice from  participating  as  a  creditor  (if  one)  in 
the  distribution  of  the  fund,  though  other  aud- 
itors came  in  and  complied  with  the  provisiona 
of  the  statute  (section  C344,  Rev.  St)  ^ving  to 
such  creditors,  with  the  plaintiff,  a  priority  in 
its  distribution. 

2.  The  provisions  of  section  6344,  ReT.  St, 
as  to  giving  notice  of  the  pendency  and  object 
of  a  suit  to  set  aside  a  conveyance,  applies  to  a 
suit  under  the  previons  section  to  declare  an  as- 
signment giving  preferences  a  trust  for  the  bene- 
iit  of  all  creditors  of  the  assignor. 

(Syllabus  by  the  Court) 

Error  to  circuit  court,  Hamilton  county. 

Action  by  Israel  H.  Pendery  against  A.  C. 
Allen  and  others  to  set  aside  certain  con- 
veyances as  fraudulent.  Judgment  for  plain- 
tiff. From  the  order  of  distribution,  he  brings 
error.    Modified. 

Oliver  B.  Jones  and  James  W.  O'Hara,  for 
plaintiffs  In  error.  March  &  Ritchie,  R.  Ty- 
ler, P.  Roettlnger,  J.  R.  Von  Seggem,  D. 
Thew  Wright,  J.  T,  Harrison,  and  Harrison 
&  Aston,  for  defendants  in  error. 

MINSHALL,  C.  J.  This  case  was  recently 
In  this  court  on  error.  It  was  there  detep- 
mined  that  the  mortgage  to  Lowe  Emerson, 
made  and  delivered  by  B.  P.  Allen,  was  In 
the  nature  ot  an  assignment  In  contempla- 
tion of  insolvency,  made  to  secure  certain 
creditors  of  the  mortgagor,  and  therefore 
innred  to  the  equal  benefit  of  all  his  cred- 
itors, within  the  meaning  of  section  6343, 
Rev.  St;  and  the  cause  was  remanded  to 
the  court  of  common  pleas,  to  be  adminis- 
tered In  accordance  with  the  statute  regu- 
lating such  assignments.  Pendery  v.  Allen, 
50  Ohio  St  121,  33  N.  E.  716.  On  distribu- 
tion, after  the  payment  of  costs,  expenses, 
and  attorney's  fee.  the  court  ordered  the 
fund  In  the  hands  of  the  trustee  (Lowe  Em- 
erson) and  of  the  sheriff  of  the  county  to  be 
paid  to  all  the  creditors  of  Edward  P.  Allen, 
Incladlng  Lowe  Emerson,  In  proportion  to 
the  amount  of  their  respective  claims.  This 
the  plaintiff  claims  is  error,  on  the  ground 
that,  at  the  commencement  of  the  suit,  he 
caused  notice  to  be  given  of  the  object  and 
pendency  of  It,  as  provided  in  section  6344, 
Rev.  St.,  and  that  thereupon  a  priority  should 
have  been  given  to  him  and  those  who  came 
In  Tmd«:  the  notice  and  comi^ed  with  the 
provisions  of  that  section,  not  only  over  the 
remaining  creditors,  but  also  over  the  de- 
fendant Lowe  Emerson,  as  a  creditor  of 
Allen.  In  other  words,  it  is  claimed  that, 
on  the  commencement  of  such  a  suit  and 
<tbe  giving,  of  the  notice,  the  defendant  is 


eequlred  to  elect  whether  he  will  contest  its 
prosecution,  or  abandon  the  defense  and  take 
with  the  other  creditors  In  proportion  to  his 
claim  as  creditor;  and  that.  If  he  elects  to 
defend,  and  the  assignment  is  declared  a 
trust  within  the  meaning  of  section  6343,  he 
is  postponed  as  a  creditor  until  the  plaintiff, 
and  the  other  creditors  who  came  In  with 
him  under  the  notice  are  satisfied.  We  do 
not  accept  this  as  the  proper  construction 
of  the  statute.  The  provision  of  section  6343, 
that  the  creditors  who  come  In  under  the 
notice  and  comply  with  its  provisions  "shall 
be  first  entltied  with  the  plaintiff  to  the 
benefits  of  such  transfer  or  assignment,  in 
proportion  to  the  amounts  of  their  respec- 
tive claims,"  relates  to  the  creditors  other 
than  the  defendant  The  latter,  being  In 
by  summons.  Is  not  within  the  purview  of 
the  notice,  and  his  rights  are  not  affected 
thereby.  He  may  defend  against  the  suit, 
and,  if  he  fall,  what  he  loses  Is  the  prefer- 
ence claimed  under  the  transfer  or  assign- 
ment The  thing  recovered  in  such  action  Is, 
in  contemplation  of  law,  the  excess  of  the 
property  transferred  or  assigned,  over  and 
above  the  claim  of  the  defendant  as  a  general 
creditor  of  the  assignor.  Thus,  in  an  action 
to  set  aside  a  conveyance  claimed  to  have 
been  made  to  defraud  creditors,  the  court 
found  that  the  consideration  was  inadequate 
(being  the  liability  of  the  grantees  for  the 
grantor,  as  surety  on  the  claims  of  certain 
creditors,  the  liability  being  .some  $1,000  less 
than  the  value  of  the  land  as  found  by  the 
court).  The  grantees  were  required  to  ac- 
county  only  for  the  excess.  In  other  words, 
they  were  treated  as  creditors  to  the  extent 
of  their  liability  as  sureties.  Jamison  v.  Mc- 
Nally,  21  Ohio  St  295,  296.  The  court,  then, 
did  not  err  In  its  order  directing  that  Emer- 
son should  be  included  as  a  creditor  in  the 
distribution  of  the  fund.  But  a  notice  was 
given,  at  the  commencement  of  the  suit,  of  its 
pendency  and  object  The  notice  was  of  the 
poidency  of  a  suit  to  set  aside  the  mort- 
gage as  made  to  hinder  and  delay  creditors. 
Subsequently,  by  an  amendment,  the  ob- 
ject was  changed  so  as  to  ask  that  it  be 
declared  an  assignment  to  prefer  creditors, 
under  section  6343,  Rev.  St  It  is  quite  cer- 
tain, as  we  think,  that  the  provisions  of  sec- 
tion 6344  as  to  giving  notice  apply  as  well 
to  a  proceeding  under  section  6343  as  under 
the  subsequent  section.  Such  Is  the  express 
language  of  the  statutei  But  we  are  also 
of  the  opinion  that  a  notice  to  set  aside  a 
conveyance  on  the  ground  that  it  was  made 
to  hinder  and  delay  creditors  is  not  rendered 
ineffective  by  a  subsequent  amendment  ask- 
ing to  have  a  trust  for  creditors  declared. 
The  r^ef  sought  in  either  case  is  substan- 
tially the  same.  Therefore,  as  certain  cred- 
itors of  Allen  did  come  in  under  the  notice 
and  give  security  as  required  by  the  stat- 
ute, they,  with  the  plaintiff,  are  entitled  to 
priority  in  the  distribution  of  the  fund  (after 
the  payment  of  costs,  expenses,  and  attor- 
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ney  fees)  over  such  other  creditors  as  did 
not  come  In.  The  decree  will  be  modified. 
In  accordance  with  this  opinion. 


(S3  Ohio  St  30T) 

STATE  T.  JOHNSON,  City  Clerk. 
(Supreme  Court  of  Ohio.    June  25,  1895.) 

DiTBBSION  OP    HUKICIPAL    FUNUS— PUNISBMBH^— 
CONTERSION  OF  MONET  BT  OfFICBB  TO 

Own  Use— Embezzlement. 
The  object  of  section  6846,  Rey.  St  is  to 
pnniah  as  an  offense  the  diTersion,  appropria- 
tion, or  application  of  the  fnnds  of  a  mnnicipal 
corporation,  or  of  a  board  of  education,  by  an 
officer  (»  agent  there  named,  to  a  nse  other  than 
that  for  which  the  fnnds  were  raised.  A  con- 
version of  the  money  to  his  own  use  bj  such  offi- 
cer or  agent  is  an  offense,  nnder  section  6841, 
punishing  the  embezzlement  of  public  money, 
and  is  not  within  the  language  or  spirit  of  the 
aboTe  section. 
(Syllabus  by  the  Court) 

Exceptions  from  court  of  common  pleas, 
Jetferson  county. 

William  R.  Johnson,  city  clerk  of  Steuben- 
vlUe,  was  convicted  of  appropriating  certain 
moneys  belonging  to  the  public  light  fund  of 
the  city.  A  motion  in  arrest  of  Judgment,  on 
the  ground  that  the  indictment  charged  no  of- 
fense uqder  the  statutes,  was  sustained,  and 
the  prosecuting  attorney  excepts.  Exceptions 
overruled. 

Dk)  Rogers  and  B.  B.  Ersklne,  for  the 
State.  J.  M.  Jordan  and  J.  F.  Daton,  for  de- 
fmdant 

'  MINSHALL,  C.  J.  The  defendant  was  tried 
and  convicted  upon  an  Indictment  presented 
by  the  grand  jury  of  the  county.  The  indict- 
ment contained  four  counts.  The  conviction 
was  had  upon  the  first  The  others,  so  far  as 
the  question  hare  is  concerned,  are  Imma- 
terial. The  first  count  charged  that  the  de- 
fendant, being  the  clerk  of  the  city  of  Steu- 
benvllle,  on  September  5, 1893,  "did  then  and 
there,  unlawfully  and  knowingly,  divert,  ap- 
proprlate,  and  airily  certain  funds  of  said 
city  of  Steubenvllle,  to  wit,  moneys,  in  the 
sum  of  $93.75,  belonging  to  the  'public  light 
fund'  of  said  city,  to  other  use  and  purpose 
than  that  for  which  the  same  was  raised,  by 
then  and  there  converting  the  same  to  the  nse 
of  him,  the  said  William  R.  Johnson,  the 
same  having  been  raised  under  the  laws  of 
the  state  of  Ohio  for  the  use  of  said  public 
light  fund,"  and  that  It  came  into  his  hands 
in  pursuance  of  the  ordinances  of  the  dty. 
The  jury  found  the  defendant  grullty  as  char- 
ged In  the  first  count,  and  not  guilty  as  char- 
ged in  the  other  counts;  the  other  counts  dif- 
fering from  the  first  only  in  the  averment  as 
to  the  ofdclal  character  in  which  the  defend- 
ant acted,— the  second  count  charging  him  as 
"agent,"  the  third  as  "officer,"  and  the  fourth 
as  "servant"  The  Jury  also  found  that  the 
defendant  "diverted  and  appropriated  $93.75 
to  a  use  and  purpose  other  than  that  for 
which  It  was  raised."  A  motion  was  made  In 
arrest  of  Judgment,  on  the  ground  that  the 


facts  stated  In  neither  count  of  the  Indict- 
ment constitute  an  offense  nnder  the  laws  of 
Ohio.  The  motion  was  sustained,  and  the 
prosecuting  attorney  excepted  to  the  ruling, 
and  brings  the  question  here  for  review  upon 
a  bill  of  exceptions. 

It  is  claimed,  and  seems  to  be  conceded  by 
the  prosecuting  attorney,  that  the  indictment 
was  drawn  to  support  a  conviction  under  sec- 
tion 6846,  Rev.  St;  and  the  question  is  wheth- 
er its  averments  are  sufficient  for  that  purpose. 
We  are  of  the  (pinion  that  they  are  not  That 
section  reads  as  follows:  "A  member  of  the 
council  or  board  of  aldermen  of  any  munici- 
pal corporation,  or  an  officer,  agent,  clerk,  or 
servant  of  such  corporation  or  of  any  board  or 
department  thereof  or  any  officer,  agent,  clerk 
or  servant  of  any  board  of  education  who 
knowingly  diverts,  appropriates  or  applies 
any  funds  or  part  of  any  fund  raised  under 
any  law  by  taxation  or  otherwise  to  any  other 
use  or  purpose  than  that  for  which  It  was 
raised  or  appropriated,  or  who  knowingly  di- 
verts, appropriates,  or  applies  any  money  bor- 
rowed, or  any  bond  of  the  corporation,  or  any 
part  of  the  proceeds  of  such  bond,  to  any 
other  use  or  purpose  than  that  for  which  such 
loan  was  made,  or  bond  issued,  slrnli  be  deem- 
ed guilty  of  embezzling  the  amount  so  divert- 
ed, appropriated,  or  applied,  and  punished  ac- 
cordtaigly."  The  purpose  of  this  section  seems 
very  clear  from  the  language  employed.  It  Is 
not  to  punish  any  act  of  an  ofBcer  or  agent 
of  a  corporation,  done  with  the  view  of  per- 
sonal gain,  such  as  converting  money  under 
his  control  to  his  own  use,  but  lils  act  as  such 
officer  or  agent,  knowingly  dcnie  for  the  pur- 
pose of  diverting  or  misapplying  the  money 
belonging  to  a  particular  fund  or  raised  for  a 
particular  purpose  to  some  other  fund  or  mu- 
nicipal purpose  than  that  for  which  it  was 
raised.  The  offense  of  converting  money  or 
property  intrusted  to  the  care  of  a  person  to 
his  own  UBe,^that  is,  embezzlement  in  its 
proper  sense,— is  punished  by  the  previous 
sections  of  the  statutes.  This  offense  is  not 
of  that  cliaracter.  This  more  fully  appears 
from  the  history  of  the  section.  On  May  7, 
1869,  what  is  known  as  the  "Municipal  Code" 
was  adopted.  66  Ohio  Laws,  149.  It  pro- 
vided, in  chapter  63  thereof,  for  the  creation 
of  a  "sinking  fund,"  for  the  gradual  extin- 
guishment of  the  bonds  and  funded  debt  of 
municipal  corporations;  and,  to  secure  the 
preservation  of  this  fund,  it  was  enacted.  In 
section  675,  that  "if  any  member  of  the  conn- 
cil,  or  officer  of  the  corporation,  shall  know- 
ingly divert  or  appropriate  the  tax  or  sinking 
fund  raised  under  this  act,  to  any  other  pur- 
pose than  that  to  which  it  is  by  this  act  ap- 
propriated, he  shall,  on  conviction,"  be  pun- 
ished as  therein  provided.  66  Ohio  Laws, 
263.  By  an  amendment  passed  April  7,  1876 
(73  Ohio  Laws,  116),  this  section  was  so  ex- 
tended as  to  make  it  an  offense  tot  any  m«n- 
ber  of  the  council,  officer,  or  agent  of  the  cor- 
poration, to  Imowingly  divert  or  apply  any 
fund  to  a  use  or  purpose  for  which  It  was  mot 
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raised.  This  section,  as  amended,  was  fur- 
ther extended,  and  made  to  Include  the  mls- 
appUcatlon  of  loans  and  bonds,  and  of  the 
funds  of  a  board  of  education,  and  Is  now 
the  section  of  the  Itevlsed  Statutes  in  ques- 
tion. A  disregard  of  the  Inviolability,  in- 
tended by  the  legislature,  of  simting  funds, 
and  finally  of  all  funds,  raised  for  a  particu- 
lar purpose,  without  doubt,  induced  the  en- 
actment of  section  6846,  and  of  the  sections  of 
which  it  is  a  revision,  and  its  object  is  to 
punish  the  agent  concerned  in  the  diversion. 
It  is,  therefore,  clear  that  the  averments  of 
the  Indictment  are  not  sufficient  to  constitute 
an  offense  under  this  section.  It  is  true  the 
Indictment  avers  that  the  defendant  know- 
ingly diverted  and  appropriated  the  moneys 
of  the  public  light  fund  of  the  city  to  uses 
othOT  than  those  for  which  the  fund  was 
raised;  but  this  was  done,  as  the  indictment 
proceeds  to  aver,  by  converting  the  same  to 
the  use  of  the  defendant.  Such  conversion 
constitutes  an  offense  under  section  6841, 
punishing  the  embezzlement  of  public  money. 
If  the  evidence  had  been  sufficient  to  sup- 
port a  conviction  under  this  section,  it  is  pos- 
sible that,  by  a  liberal  construction,  the  in- 
dictment might  have  been  construed  to  Charge 
such  an  offense.  It  does  not  follow  the  usual 
form  of  such  an  indictment  (Wilson's  Ohio 
Or.  Code,  p.  69),  and  the  prosecuting  attorney 
does  not  claim  that  it  was  drawn  under  sec- 
tion 6841.  His  claim  is  that  it  is  under  the 
following  section,  6846.  To  regard  it  as 
drawn  under  the  prior  section,  the  averment 
that  the  defendant  did  unlawfully  and  l^now- 
ingly  divert,  appropriate,  and  apply  certain 
funds,  the  public  light  fund  of  the  city,  to 
other  use  than  that  for  which  they  were  rais- 
ed, would  have  to  be  regarded  as  surplusage. 
But  we  need  not  decide  the  question  here.  A 
good  prosecutor.  Intending  to  charge  an  of- 
fense under  section  6841,  would  most  lilceiy 
follow  forms  based  cm  the  language  of  the 
section,  and  omit  all  immaterial  averments. 
The  Jury  in  their  verdict  found  that  the  de- 
fendant "diverted  and  appropriated  $93.76  to 
a  use  and  purpose  other  than  that  for  which 
It  was  raised."  The  evidence  is  not  contain- 
ed in  the  bill  of  exceptions,  so  that  this  court 
cannot  Icnow  that  the  Jury  meant  by  this 
something  not  expressed  in  the  language.  It 
is  certainly  not  equivalent  to  a  finding  that 
be  converted  the  money  to  his  own  use,  and 
is  consistent  with  the  fact  that  he  did  not; 
80  that  we  cannot  say  that  the  court  erred  in 
arresting  the  Judgmoit.  Exceptions  over- 
ruled. 


(S3  Ohio  St.  303) 

JACKSON  et  al.  >.  AKRON  BRICK  ASS'N. 

(Supreme  Court  of  Ohio.    June  25,  1895.) 

a8socia.tion    fob    illegal    purpose  —  buit    in 
Adopted  Name. 

In  contemplation  of  law  an  association  of 
oersoDS  formed  for  an  illegal  purpose,  or  one 
aealnst  miblic  policy,  is  not  a  partnership. 
Hence  an  association  formed  for  such  purpose 

v.4lN.E.no.ll— 17 


cannot,  under  section  5011,  Rev.  St.,  sue  in  the 
name  adopted  for  the  transaction  of  its  bnsi- 


(Syiiabus  by  the  Conrt) 

Error  to  circuit  court,  Summit  county. 

Action  on  contract  by  the  Akron  Brick  As- 
sociation, a  partnership,  against  Andrew  Jack- 
son and  another.  Judgment  for  plaintiff,  and 
defendants  appeal.    Reversed. 

Kohler  &  Musser,  for  plaintiffs  In  error. 
Oviatt,  Allen  &  Cobb,  for  defendant  in  error. 

MINSHALL,  C.  J.  The  action  bdow  was 
brought  by  the  Akron  Brick  Association, 
claiming  to  be  a  partnership  doing  business 
under  that  name  in  the  city  of  Akron,  against 
Jadison  and  Lyman  as  defendants.  The  ob- 
ject of  the  suit  was  to  recow  on  a  contract, 
by  which,  as  averred,  Jackson  &  layman 
agreed  to  pay  the  association  for  brick  It  was 
then  furnishing  to  Bamett  &  O'Near,  subcon- 
tractors of  the  defendants.  The  defendants 
denied  any  Uabllty  upon  the  contract,  and 
also  denied  that  the  plaintiff  was  a  partoer- 
sbip  doing  business  under  the  name  of  the 
Akron  Brick  Association.  They  also,  as  a 
separate  and  specific  defense,  averred  "that 
said  Akron  Brick  Association,  so-called,  Is  not 
in  fact  a  lawful  partnership,  but  that  said 
alleged  partnership  is  a  combination  of  all 
or  nearly  all  of  the  several  brick  manufactur- 
ers and  dealers  in  and  about  the  city  of 
Akron,  in  which  place,  and  in  order  to  ao- 
ccMupIlsh  its  purposes^  said  association  has 
established  and  now  maintains  a  central  of- 
fice or  agency  through  which  all  purchases 
of  brick  must  be  made,  and  through  which 
all  sales  of  brick  are  made;  that  the  object 
and  purpose  of  forming  and  maintaining  said 
association,  and  of  said  agency,  was  and  is 
to  control  and  mhance  the  price  of  brlclc, 
and  in  order  to  prevent  and  do  away  with 
a  fair,  open  competition  among  the  several 
companies,  firms,  and  individuals  entering 
into  and  comprising  said  association;  that 
the  said  union  or  association  Is  in  restraint  of 
trade  and  c(xitrary  to  sound  public  policy." 
By  a  reply  the  averments  of  the  answer 
were  denied,  and,  in  compliance  with  interro- 
gations annexed  to  the  answer,  the  plaintiff 
added  a  ct^y  of  the  articles  under  which  the 
association  was  formed  and  does  buBiness. 
From  the  view  we  take  of  the  case,  It  Is  un- 
necessary to  consider  any  of  the  enocB  as- 
signed, other  than  the  one  that  relates  to  the 
right  of  the  plaintiff  to  sue  by  the  assumed 
name  of  the  Akron  Brick  Association.  The 
articles  of  association,  in  connection  with  the 
evidence,  support  the  averments  of  the  de- 
fense. On  the  trial  of  the  case  the  court.  In 
Its  charge  to  the  Jury,  dispensed  with  any 
consideration  of  the  question  by  the  Jury, 
saying:  "In  our  Jurisprudence  it  is  no  de- 
fense to  say  that  the  contract  was  made  with 
a  bad  man,  or  with  persons  engaged  in  prose- 
cuting acts  contrary  to  law  or  the  policy  of 
the  state,  unless  the  contrary  grows  immedl- 
atdy  out  of  and  in  OMinecUon  with  an  Illegal 
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or  Immoral  act.  A  clear  distinction  edsts, 
in  law  as  well  as  ethics,  between  a  contract 
entered  into  to  do  an  milawful  or  Immoral 
act,  or  to  promote  a  course  of  conduct  con- 
trary to  tbe  policy  of  tlie  state,  and  a  con- 
tract entered  Into  for  a  legitimate  purpose, 
thougti  made  with  persons  who  commit  un- 
lawful and  immcH^l  acts,  w  promote  schemes 
contrary  to  good  policy."  We  see  no  error 
in  the  court  deciding  the  matter,  nor  in  the 
law  as  stated  by  the  learned  judge.  The 
error  consists,  as  we  think,  in  the  applica- 
tion of  it.  The  objection  relates  to  the  right 
of  the  persons  composing  the  Akron  Brick 
Association  to  sue  by  that  name,  instead  of 
ttie  names  of  those  composing  the  associa- 
tion. If  they  have  that  right,  it  is  derived 
from  the  provi^on  of  section  6011,  Rev.  Sti, 
which  reads  as  follows:  "A  partnership 
formed  for  the  purpose  of  carrying  on  a  trade 
or  business  in  this  state,  or  holding  property 
('herein,  may  sue  or  be  sued  by  the  usual  or 
ordinary  name  which  it  has  assumed,  or  by 
which  it  is  Icnown;  and  in  such  case  it  shall 
not  be  necessary  to  allege  or  prove  the  names 
of  the  individual  members  thereof."  A  part- 
nership Is  an  association,  with  certain  inci- 
dents recognized  by  law,  for  the  convenient 
Transaction  of  legitimate  trade  and  business. 
It  cannot  therefore  be  formed  for  an  illegal 
purpose  or  one  contrary  to  public  policy. 
Mete.  Cont.  116;  1  Llndl.  Partn.  91;  Sampson 
v.  Shaw,  101  Mass.  145.  It  therefore  follows 
that,  if  the  Akron  Brick  Association  was  or- 
ganized for  a  purpose  contrary  to  public  pol- 
icy, it  has  no  right  under  tbe  statute  to  sue 
by  the  name  assumed  in  its  business.  It  is 
.lot  a  partnership  within  the  meaning  of  the 
statuta  This  does  not  deny  to  the  persons 
comprising  tbe  association  tiie  right,  in  their 
individual  names,  to  maintain  an  action  for 
the  price  of  brick  sold  and  delivered  to  a 
third  person,  or  the  enforcement  of  any  con- 
tract that  in  no  way  depends  upon  the  Ille- 
gal arrangement  as  between  themselves.  The 
law  stated  by  the  court  in  its  charge  prop- 
erly applies  to  such  a  case^  but  does  not  to 
the  question  made  here,  which  goes  simply 
to  the  right  of  the  persons  comprising  the 
association  to  sue,  in  the  name  assumed  by 
them,  under  the  provisions  of  the  section 
above  quoted.  It  is  a  right  derived  from  the 
making  of  a  lawful  CMitract  of  partnership, 
and  can  only  be  exercised  where  a  lawful 
contract  of  partnership  has  been  made  and 
entered  Into.  The  evidence  In  the  case  tended 
to,  if  It  did  not  conclusively,  show  that  the 
association  was  formed  for  the  simple  pur- 
pose of  controlling  the  price  of  brick  In  the 
interest  of  the  members.  Such  combinations 
are  against  public  policy,  as  has  been  fre- 
quently h^d  In  this  statei  Salt  Co.  v.  Guth- 
rie, 35  Ohio  St.  666;  Emery  v.  Candle  Co.,  47 
Ohio  St  320,  24  N.  E.  660;  State  v.  Standard 
Oil  Ca,  49  Ohio  St.  137,  185,  30  N.  E.  279. 
The  court  refused  to  say  to  the  Jury  that  If 
they  foimd  such  to  have  been  the  object  of 
the  association  a  recovery  could  not  be  had 


in  favor  ot  the  association  by  its  assumed 
partnership  name,  and  charged  the  Jury  as 
before  stated.  This,  we  think,  is  error,  for 
which  the  Judgment  should  be  reversed.  Oor 
Code  does  not  provide  for  a  plea  in  abate- 
ment. An  association  of  persona  suing  under 
section  5011.  Rev.  St.,  must  bring  themselves 
within  its  provisions  by  averment  If  they 
do  not,  the  omission  is  a  proper  ground  of 
demurrer.  Hasklns  v.  Alcott,  13  Ohio  St  210. 
So  that,  where  the  objection  does  not  ap- 
pear Ml  the  face  of  the  petition,  it  must  be 
made  by  answer  if  tbe  defendant  would  rely 
on  it  That  was  done  in  this  case.  The 
plaintiff  then  had  an  opportunity  to  dismiss 
Its  suit  and  bring  it  in  the  names  of  tbe  prop- 
er parties,  if  it  desired  to  do  so.  Instead  of 
doing  so  it  took  issue  upon  tbe  answer,  so 
that  It  became  a  question  of  fact  to  be  deter- 
mined by  the  Jury  under  proper  directiMis 
from  the  court  Judgment  reversed,  and 
cause  remanded  for  further  proceedings. 


(53  Oliio  St.  118) 
EERNOHAN  v.  MANSS. 
(Sapieme  Court  of  Ohio.    June  11,  1885.) 

HORTOAQB    TO    SeCDBK     NoTBS —ASSIGNMENT    0» 

MoKTOAGE  Tu  Secdre  Fokoed  Notks— Sale  by 

MOUTOAQEE    OF    OeKUINE    NOTE    BEFOllB     MaTC- 
RITY — FORECLOSUBS — LlEN  0»  HOLDEK  OF  OSNV- 

iNB  Note. 

M.  executed  to  eight  persons  a  mortgage 
to  secure  eight  promissory  notes,  made  to  them 
respectively.  Tne  notes  were  delivered  to  the 
several  mortgagees,  and  the  mortgage  to  McG., 
one  of  the  mortgagees.  It  was  then  duly  re- 
corded. After  record,  without  objection  by  the 
others,  McG.  took  possession  of  the  mortgage 
and  of  three  of  the  notes  belonging  to  other 
mortgagees,  for  safe-keeping.  Afterwards,  and 
before  maturity  of  any  of  the  notes,  McG., 
claiming  to  be  the  owner  of  the  mortgage  and  of 
all  the  notes,  for  a  valuable  consideration  re- 
ceived of  K.,  assigned  and  delivered  to  him  the 
mortgage  and  forged  copies  of  all  of  the  notes, 
with  forged  indorsements  on  each,  except  that 
on  the  note  puriKirting  to  be  made  to  him  the 
indorsement  was  genuine.  The  assignment  pui^ 
ported,  also,  to  transfer  the  notes  secured  by  the 
mortgage.  McG.  retained  in  his  own  possession 
the  genuine  notes.  Afterwards,  but  before  the 
maturity  of  the  note  made  to  McG.,  he,  for  a 
valuable  consideration,  indorsed  and  delivered 
the  geunine  note  to  M.  &  M.,  informing  them 
that  the  note,  with  others,  was  secured  by  mort- 
gage on  certain  real  estate.  Before  taking  the 
note,  M.  &  M.  had  the  records  examined,  and 
found  that  the  statements  of  McG.  respecting 
the  mortgage  seairity  were  correct.  He  also 
stated  that  he,  with  the  consent  of  the  other 
mortgagees,  was  holding  the  original  mortgage 
for  himself,  and  as  custodian  for  the  others. 
They  did  not  ask  to  see  the  original  mortgage, 
and  did  not  see  it  K.  and  M.  &  M.  acted  in 
entire  good  faith,  neither  having  a  suspicion 
that  a  fraud  was  contemplated  by  McG.  Hdd, 
on  foreclosure  of  the  mortgage,  the  debt  to  M. 
&  M.  is  entitled  to  preference  over  that  of  K. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Hamilton  county. 

The  action  below  was  a  proceeding  In  the 
probate  court  of  Hamilton  county  for  tbe 
sale  of  lands  of  Gano  Martin,  deceased,  to 
pay  debts,  in  which  the  plaintiff  in  error  and 
the  defendants  in  error  were  cross  petition- 
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ere,  each  claiming  to  hold  a  lien  prior  to  that 
of  the  other  upon  the  lands  in  question. 
That  court  found  in  favor  of  John  and  Louis 
Manas,  from  which  Kemohan  appealed.  On 
error,  the  circuit  court  affirmed  the  judg- 
ment of  the  court  of  common  pleas,  and  Ker^ 
nohan  brings  error.    Affirmed. 

On  the  trial  in  the  common  pleas,  the  fol- 
lowing undisputed  facts  appeared,  tIz.: 

On  January  1,  1879,  Gano  Martin,  the  then 
owner  of  the  real  estate  sold  in  this  action, 
being  in  feeble  health,  and  desiring  to  make 
some  sort  at  settlement  of  his  estate,  before 
he  died,  providing  as  w^  for  his  children 
and  widow  as  for  certain  creditors  (amongst 
whom  was  one  William  R.  McOill,  to  whom 
he  was  then  Indebted  in  the  amount  of  $7,- 
002.72),  executed  a  mortgage  deed  covering 
his  said  real  estate.  The  consideration  nam- 
ed was  $16,113.69.  The  grantees  were  said 
McGill  and  seven  others.  The  mortgage  was 
conditioned  to  secure  the  payment  of  eight 
promissory  notes,  each  dated  January  1, 1879, 
payable  five  years  aft^  date,  with  8  per 
cent,  interest,  payable  annually,  except  one 
on  which  no  Interest  was  payable  until  after 
Gano  Martin's  death.  The  mortgage  deed 
was  then  delivered  to  McGlU,  with  the  con- 
sent of  the  other  mortgagees,  he  (McGill) 
stating  he  would  put  it  In  his  safe  for  safe- 
keeping. It  was  left  for  record,  January  20, 
1879,  with  the  recorder  of  Hamilton  county, 
and  duly  recorded,  and  thereafter  without 
objection  by  the  other  mortgagees,  remained 
in  the  possession  of  said  McGill  until  d^iver- 
ed  to  said  Kemohan,  as  hereinafter  stated. 
The  note  for  f7,602.72  was  also  delivered  to 
McGill  at  the  same  time,  and  the  notes  to  or- 
der of  three  other  mortgagees  were  also  de- 
livered, unindorsed,  to  McGill,  at  the  same 
time,  for  safe-keeping.  Some  time  after- 
wards one  of  the  mortgagees  (George  lilartln) 
sold  his  note  to  William  R.  McGill,  and,  so 
far  as  appears,  McGill  never  owned,  or  had 
any  interest  In,  any  of  the  other  notes.  The 
note  for  $7,602.72  remained  In  the  possession 
of  McGill  until  delivered  to  John  and  Louis 
Manss,  as  hereinafter  stated. 

On  the  8th  day  of  February,  1879,  being 
prior  to  the  maturity  of  the  notes  secured  by 
said  mortgage,  Robert  Kemohan  made  a 
loan  of  $11,000  to  McGill,  who,  among  other 
ccdlateraJ,  transferred  and  assigned  to  Keav 
noban  the  said  mortgage,  and  what  purport- 
ed to  be  all  the  notes  secured  thereby.  At 
the  time  of  the  transfer,  McGill  was  the  own- 
er and  holder  of  the  genuine  note  tor  $7,602- 
.72,  secured  by  said  mortgage.  This  transfer 
was  made  In  the  following  manner:  Before 
the  payment  of  the  $11,000,  McGill  produced 
to  Kemohan  and  his  attorney  the  original 
mortgage  deed  from  Gano  Martin,  and  the 
f(^owing  assignment  was  Indorsed  thereon: 

"For  value  received,  I  hereby  assign  and 
transfer  to  Robert  Kernohan,  his  representa- 
tives and  assigns,  the  within  mortgage,  and 
the  notes  secured  thereby.  William  R.  Mc- 
•311L    Febmaiy  8,  187a" 


The  assignment  was  then  and  there  signed 
by  WUUam  R.  McGill.  At  the  same  timci, 
eight  certain  papers,  answering  in  form  to 
the  eight  notes  described  in  the  mortgage, 
Including  one  for  $7,602.72,  were  produced 
by  said  McGill  as  the  original  genuine  notes 
secured  by  said  mortgage.  The  said  paperb 
were,  at  the  time  they  were  produced,  in- 
dorsed in  blank  with  the  name  of  the  payees 
thereof,  except  that  for  $7,602.72,  which  was 
Indorsed  as  hereafter  stated.  At  the  same 
time  he  signed  the  said  assignment  on  the 
back  of  the  mortgage,  McGlll  Indorsed  each 
of  said  papers  (Including  that  for  $7,602.72 
drawn  to  his  own  order,  which  hitherto  had 
been  unindorsed)  with  his  own  signature, 
and  the  words  "protest  waived,"  as  appears 
thereon;  and  thereupon  the  said  papers  and 
mortgage  were  delivered  to  Kemohan,  with 
the  other  collateral,  and  said  sum  of  $11,000 
paid.  The  mortgage,  so  assigned  and  dellv- 
eareA,  was  the  genuine  mortgage  deed  execut- 
ed by  Gano  Martin  and  wife;  but  the  papers 
purporting  to  be  the  notes  secured  thereby, 
and  so  delivered  and  Indorsed  by  said 
McGill,  are  each  and  every  one  of  them  for- 
geries (except  the  indorsements  of  McGill 
there<m),  though  they  were  delivered  to  Ker- 
nohan by  McGill  as  genuine.  Kemohan  re- 
ceived the  mortgage  and  what  purported  to 
be  the  real  notes,  as  above,  duly  indorsed 
and  delivered  to  him,  in  good  faith  and  for 
value,  supposing  said  notes  to  be  genuine, 
and  they  remained  In  his  possession  nntll 
after  the  death  of  McGill,  which  took  place 
July  2,  1884,  and  until  this  action  was  begun. 
Kemohan  did  not  know,  or  have  any  cause 
to  know,  of  such  forgery,  and  that  said  notes 
were  not  genuine,  until  after  the  death  of 
McGlli.  Interest  on  said  loan  of  $11,000  was 
paid  by  McOlll  up  to  his  death.  The  amounts 
realized  from  the  other  collateral,  together 
with  any  amount  that  has  been  or  may  be 
ordered  paid  to  Mm  In  this  case,  will  not  dis- 
charge said  debt  of  $11,000.  The  estate  of 
said  Gano  Martin  is  insolvent  The  assign- 
ment on  the  mortgage  was  not  left  for  record 
or  entered,  until  April  25,  1884. 

On  or  about  April  1,  1879,  being  after  the 
transaction  with  Kemohan,  but  prior  to  the 
maturity  of  said  note  for  $7,602.72,  the  de- 
fendants John  and  Louis  Manss  loaned  Wil- 
liam R.  McGill  the  sum  of  $4,000,  taking 
his  note,  dated  May  8,  1879,  for  same,  Mc- 
Gill at  that  time  transferring  to  them,  by 
Indorsement  and  delivery,  as  collateral  for 
said  loan,  the  original  genuine  note  for 
$7,602.72  made  by  Gano  Martin,  which,  not- 
withstanding his  transaction  with  Kemo- 
han, he  had  retained  possession  of.  John 
and  Louis  Manss  did  not  learn,  until  a  week 
or  10  days  after  McGiil's  death,  of  any  oth- 
er note  purporting  to  be  of  the  amount  of 
the  note  so  indorsed  and  delivered  as  col- 
lateral. At  the  time  of  the  transaction  be- 
tween McGill  and  the  Manss  brothers,  Mc- 
Gill stated  that  the  note  was  secured  by  a 
mortgage;  that  It  was  given  tu  secure  oth- 
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er  notes,  to  other  payees,  and  that  he,  by 
and  with  the  consent  of  all  the  other  mort- 
gagees, was  holding  the  mortgage,  for  him- 
self and  as  custodian  for  the  other  holders 
of  notes  secured  by  the  mortgage;  and  also 
told  them  that  he  thought  the  mortgage 
notes  safe.  Before  loaning  the  money,  they 
had  an  examination  made  of  the  records, 
which  showed  that  the  mortgage  was  as  rep- 
resented, and  that  there  was  no  other  mort- 
gage against  the  property.  They  did  not 
ask  McGlII  to  let  them  see  the  mortgage 
deed,  nor  did  they  at  any  time  see  It,  but 
relied  upon  McGiU's  statement  that  he  had 
It.  They,  before  and  after  the  maturity  of 
the  note,  made  other  advances  to  McGill,  to 
the  extent  of  $11,300,  additional  to  said  sum 
of  ^,000,  and  also  received  other  collateral; 
it  being  agreed  with  McGlU,  at  the  time  said 
other  advances  were  made,  that  the  note  for 
$7,602.72,  together  with  the  other  collateral, 
should  stand  as  security  for  all  the  ad- 
vances. Some  of  the  other  collateral  were 
known  by  Manss  Bros,  to  be  mortgage 
notes;  but  in  no  instance  did  they  require 
the  production  of  the  mortgage  deed  secur- 
ing the  same,  again  relying  upon  McOlU's 
statements  to  them.  They  have  not  been 
able  to  realize  upon  any  of  the  said  other 
collateral,  as  in  each  case  the  mortgage 
notes  and  other  instruments  are  claimed  to 
be  forgeries.  There  is  no  question  as  to  the 
good  faith  of  either  Kemohan  or  the  broth- 
ers Manss. 

Upon  these  facts,  the  court  held  that  John 
and  Louis  Manss  were  the  owners  and  hold- 
ers of  the  genuine  note  for  $7,602.72,  given 
by  Martin  to  McGlll;  that  it  was  secured 
by  the  mortgage;  and  was  the  first  lien; 
and  decreed  accordingly.  On  error  the  cir- 
cuit court  affirmed  this  judgment,  and  Ker- 
nohan  now  asks  that  those  Judgments  be  re- 
versed. 

Dransin  Wulsin  and  Frank  O.  Suire,  for 
plaintiff  in  error.  Wm.  E.  Jones  and  J.  J. 
Olldden,  for  defendants  in  error. 

SPEAB,  J.  The  question  presented  by 
the  record  is  whether,  both  parties  acting 
in  good  faith,  one  who  obtains  title  to  a 
mortgage  given  to  secure  several  notes  to 
several  persons,  by  assignment  for  value  by 
one  of  the  mortgagees,  with  delivery  of  the 
same  and  a  forged  copy  of  one  of  several 
notes  secured  thereby,  indorsed  by  the 
payee  who  was  then  the  owner  of  the  gen- 
uine note,  obtains  a  lien  for  money  thus  ad- 
vanced on  the  faith  of  the  security,  in  pref- 
erence to  the  bona  fide  indorsee  for  value  of 
the  genuine  note  obtained  afterwards,  both 
transactions  occurring  before  the  maturity 
of  the  note.  It  seems  to  us  that  the  ques- 
tion will  be  solved  by  the  application  of  sim- 
ple and  well-established  principles.  The 
concession  that  each  party  acted  In  entire 
good  faith  removes  any  necessity  for  con- 
sidering equities,  and  leaves  the  case  to  be 
determined  on  purely  legal  grounds. 


The  following  propositions  we  ccmsldor 
are  settled  in  Ohio: 

1.  Where  a  promissory  note  is  secured  by 
mortgage,  the  note,  not  the  mortgage,  rep- 
resents the  debt  The  mortgage  is,  there- 
fore, a  mere  Incident,  and  an  assignment  of 
such  incident  will  not,  in  law,  carry  with  It 
a  transfer  of  the  debt.  On  the  other  hand, 
a  transfer  of  the  note  by  the  owner,  so  as 
to  vest  legal  title  in  the  Indorsee,  will  carry 
with  it  equitable  ownership  of  the  mort- 
gage. And  so,  if  the  debt  be  evidenced  by 
several  promissory  notes,  the  legal  transfer 
of  a  portion  of  the  notes  carries  with  It  such 
proportional  interest  In  the  security  as  the 
notes  transferred  bear  to  the  whole.  Hark- 
rader  v.  L^by,  4  Ohio  St.  602;  Swartz  v. 
Liest,  13  Ohio  St  419;  Fithlan  v.  Oorwln, 
17  Ohio  St  119;  Allen  v.  Bank,  28  Ohio  St 
97;  Holmes  y.  Gardner,  50  Ohio  St  167,  33 
N.  £.  644. 

2.  Being  but  an  incident  of  the  debt  the 
mortgage  remains,  until  foreclosure  or  i)08- 
session  taken,  in  the  nature  of  a  chose  in 
action.  Where  given  to  secure  notes,  it  has 
no  determinate  value  apart  from  the  notes, 
and,  as  distinct  from  them,  is  not  a  fit  sub- 
ject of  assignment  And,  where  the  notes 
are  legally  transferred,  the  mortgagee,  and 
all  claiming  under  him,  will  hold  the  mort- 
gaged pr(^>erty  in  trust  for  the  holder  of  the 
notes.  Jordom  t.  Cheney,  74  Me.  359;  Jmies, 
Mortg.  818;  Pom.  Eq.  Jur.  {  1210. 

3.  All  notes  payable  to  any  person  or  or- 
der are  negotiable  by  Indorsement  thereon, 
so  as  absolutely  to  transfer  and  vest  the 
property  thereof  in  each  and  every  indorsee 
or  holder  successively.  Such  Indorsee  or 
holder  may.  In  his  own  name,  institute  and 
maintain  an  action  thereon  against  the 
maker.     Rev.  St.  if  3171,  3172. 

4.  A  holder  of  negotiable  paper  who  takes 
it  before  maturity  for  a  valuable  considera- 
tion, in  the  usual  course  of  trade,  without 
knowledge  of  facts  which  impeach  its  valid- 
ity, holds  it  by  a  good  title.  To  defeat  a  re- 
covery, it  is  not  sufficient  to  show  that  he 
took  It  under  circumstances  which  ought 
to  excite  suspicion  in  the  mind  of  a  prudent 
man.  To  have  that  effect  It  must  be  shown 
that  he  took  the  paper  under  circumstances 
showing  bad  faith  or  want  of  honesty  on 
his  part  Nor  does  the  note  lose  its  com- 
mercial character  when  secured  by  mort- 
gage. Johnson  v.  Way,  27  Ohio  St  374; 
Kitchen  v.  Loudenback,  48  Ohio  St  177,  26 
N.  E.  979. 

Applying  these  rules  to  the  facts,  the  fol- 
lowing conclusions  seem  to  result,  viz.: 
Kemohan,  by  the  assignment  of  the  mort- 
gage, took  the  legal  title  to  It  so  far  as  the 
same  was  owned  by  McGlll,  and  an  equita- 
ble right  in  the  $7,602.72  note.  He  did  not 
take,  nor  did  McGill  intend  to  transfer  to 
him,  any  legal  title  to  the  note,  for  McOiU 
kept,  and  Intended  to  keep,  that  In  his  own 
possession,  unindorsed,  and  subject  to  his 
continued  control.    Such  tights  as  Kemo- 
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ban  took  he  might  assert  as  against  McGUI, 
bat  John  and  Louis  Manss  alone  can  re- 
coTer  on  the  note.  They,  by  their  purchase 
and  the  Indorsement  to  them  by  McGlU, 
took  a  full  title  to  It,  as  against  the  world, 
together  with  the  eauitable  title  to  the 
mortgage  in  whosoever  hands  it  might  be. 
The  one  has  the  legal  title  to  the  Incident, 
with  an  equitable  right  in  the  debt;  the 
other,  the  legal  title  to  the  debt,  together 
with  an  equitable  title  to  the  incident  As 
both  cannot  have  precedence,  the  weak» 
must  give  way  to  the  stronger.  The  legal 
title  to  the  incident  must  be  subordinated 
to  that  which  Is  superior,  viz.:  the  legal  ti- 
tle to  the  debt,  although  the  holder  of  the 
incident  acquired  his  right  first.  John  and 
Louis  Manss  werev  therefore,  entitled  to  the 
proceeds  of  the  mortgaged  lands.  The  case 
of  Kernohan  v.  Durham,  48  Ohio  St  1,  26 
N.  E.  982,  Is  rdled  upon  by  plalntlfl  in  error. 
We  think  it  does  not  support  his  contention. 
In  that  case,  Coddlngton  to<^  by  indorse- 
ment, the  genuine  note,  after  due.  Kerno- 
han took  an  assignment  of  the  mortgage, 
which  assignment  also  purported  to  transfer 
the  note.  This  was  not  only  before  the 
transfer  of  the  note  to  Coddington,  but  be- 
fore the  note  was  due.  The  holding  is  that, 
as  between  Kernohan  and  McOllI  (the  pay- 
ee), the  former  took  an  equitable  title  to  the 
genuine  note,  and  hence,  as  Coddlngton's  ti- 
tle was  acquired  after  the  note  had  been 
dishonored,  he  could  take  no  better  right 
than  his  indorser  had.  The  note  being  past 
due,  he  was  put  upon  inquiry,  and  was 
chargeable  with  whatever  knowledge  due 
Inquiry  would  have  elicited.  The  vital  dif- 
ference between  the  position  of  the  holder 
of  the  note  in  that  case  and  in  this  is,  that, 
while  Coddlngton  took  his  title  after  due, 
and  hence  was  charged  with  all  infirmities, 
John  and  Louis  Manss,  being  Indorsees  and 
purchasers  for  value  in  the  ordinary  course 
of  trade,  before  due,  took  good  title  as 
against  the  world.    Judgm«its  affirmed. 


(SS  OUo  St  2(g) 

COLUMBUS  ft  B.  RT.  CO.  et  al.  v.  WIL- 
LIAMS. 
(Supreme  Court  of  Ohio.    June  25,  1895.) 

Balk  op  Right  of  Wat— Indefinite  Description 
—Grantor  Estopped  to  Dent  Looation. 
An  owner  of  land  who  selU  to  a  railroad 
company  a  right  of  way  for  its  road  by  a  written 
con^ct  in  which  the  description  of  the  land 
is  indefinite,  and  after  the  road  is  constracted, 
accepts,  wiui  fall  knowledge  of  the  facts  and 
without  objection,  the  compensation  agreed  to 
be  paid,  and  acquiesces  for  a  period  of  six  years 
in  the  occupancy  by  the  company  of  the  right 
of  way  on  wbicn  the  road  is  so  constructed,  is 
estopped  to  deny  that  such  location  is  the  loca- 
tion originally  agreed  upon,  and  to  demand  ad- 
ditional compensation. 
(Srllahus  by  the  Court) 

Error  to  circuit  court.  Perry  county. 
On  July  10,  1889,  Thomas  J.  WUllams  filed 
a  petition  against  the  Columbus  &  Eastern 


Railway  Company  in  the  probate  court  of 
Perry  county,  under  section  6448,  Rev.  St., 
to  compel  the  appropriation  of  a  strip  of 
land  described  as  being  70  feet  in  width  and 
about  one-half  mile  in  length,  extending 
through  the  farm  of  the  petitioner,  and  such 
proceedings  were  had  thereafter  that  a  ver- 
dict and  Judgment  thereon  were  rendered  in 
favor  of  the  petitioner.  On  error  the  judg- 
ment was  afBrmed  by  the  common  pleas  and 
circuit  courts,  and  to  reverse  those  Judgments 
defendants  bring  error.    Reversed. 

W.  E.  Guerin  and  Ferguson  &  Johnston,  for 
plalntlflTs  In  error.  Butler  &  Butler,  for  de- 
fendant In  error. 

SPEAR,  J.  A  number  of  errors  are  al- 
leged, but  the  view  tak^  by  this  court  of 
the  principal  one  makes  it  unnecessary  to 
consider  the  others.  By  Its  answer  the  rail- 
way company  took  issue  with  the  averment 
of  the  petition  that  it  was  in  occupancy  of 
land  without  right,  and  alleged  in  substance 
that  It  acquired  Its  rights  In  the  year  1887  by 
purchase  at  Judicial  sale  from  a  corporation 
known  as  the  Columbus  &  Eastern  Railroad 
Company,  which  corporation,  In  the  year 
1883,  constructed  a  railroad;  that  hi  the 
month  of  July,  1883.  the  said  ralhroad  com- 
pany located  and  constructed  its  line  of  rail- 
road upon  the  lands  of  plaintiff  described  in 
the  petition;  that  the  same  was  done  under 
and  In  pursuance  of  a  written  contract  with 
plalntlfl,  by  the  terms  of  which  the  plaintiff, 
for  the  consideration  of  $375,  granted  to  said 
company  said  strip  of  land  for  said  railroad; 
that  after  said  railroad  had  been  located  and 
constructed  on  said  strip  as  aforesaid,  the 
company  paid  plaintiff  for  the  said  right  of 
way  the  said  sum  of  $376,  and  thereby  ac- 
quired title  to  said  right  of  way.  A  copy  of 
the  contract  is  set  out  in  the  answer.  By  its 
reply  the  petitioner  denied  that  he  ever  eold 
the  railroad  compfiny  the  right  of  way  sought 
to  be  appropriated  herein,  and  averred  that 
said  land  was  never  purchased  or  paid  for 
by  the  said  company.  At  the  preliminary 
hearing  the  probate  court  found  that  In  the 
year  1883  the  plaintiff  sold  to  the  railroad 
company  a  right  of  way  for  Its  railroad 
across  his  premises  described  in  the  petition 
by  a  written  contract,  and  that  on  August  18, 
1883,  the  company  paid  him  the  sum  of  $375 
therefor,  and  that  the  def«idant  company 
purchased  of  the  railroad  company  as  alleged. 
The  court  further  found  that  In  the  construc- 
tion of  its  road  the  company  deviated  a  part 
of  the  way  a  short  distance  from  the  line 
described  in  the  written  contract,  and  that  a 
part  of  the  road  Is  on  the  right  of  way  de- 
scribed In  the  contract  and  part  of  the  same, 
but  the  court  Is  unable  to  find  how  much  of 
the  road  Is  on  the  location  described  in  the 
contract  and  how  much  Is  off,  and  as  to  the 
portion  not  on  the  location  described  In  the 
contract  the  company  does  not  nold  the  same 
by  said  written  contract  A  Jury  was  there- 
upon ordered. 
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It  will  be  noted  that  the  r^ly  does  not 
take  issue  npon  the  allegation  of  the  answer 
that  the  conti'act  price,  $375,  was  received 
by  the  plaintiff,  as  and  for  right  of  way, 
after  the  construction  of  the  road;  nor  Is 
there  anything  In  the  evidence,  all  of  which 
is  set  ont  In  the  bill  of  exceptions,  to  negative 
this  averment.  Indeed  the  plaintiff,  in  his 
testimony,  says  that  he  received  that  money, 
and  has  kept  it,  and  does  not  attempt  to  deny 
that  it  was  so  received  by  him  after  the  road 
was  constructed.  It  Is  farther  to  be  noted 
that  the  company  had  no  occasion  to  desire 
ownership  of  or  interest  in  any  land  other 
than  that  upon  which  Its  roadbed  was  con- 
structed, and  that  this  fact  was  known  to 
the  plaintiff.  The  inference  follows,  there- 
fore, that,  when  the  consideration  was  paid 
by  the  company  and  received  by  the  plain- 
tiff, the  land  concerning  which  the  parties 
were  dealing  was  perfectly  understood  by 
both  of  them  as  being  the  strip  of  land  on 
which  the  road  had  been  constructed,  and 
that  the  plaintiff  took  the  money  with  the 
full  Imowledge  that  the  purchaser  was  pay- 
ing It  upon  the  understanding  that  it  was 
compensation  for  that  precise  land  and  none 
other.  The  question,  therefore,  Is  whether, 
in  view  of  the  circumstances,  the  plaintiff 
(■an  now  be  beard  to  claim  that  the  payment, 
which  he  accepted  and  has  kept,  was  in  part 
for  some  other  land,  and  to  insist  upon  open- 
ing up  the  subject  for  the  purpose  of  de- 
manding further  compensation.  We  think 
the  question  will  be  answered  by  the  appli- 
cation of  well-understood  equitable  princi- 
ples. The  description  given  In  the  contract 
was  indefinite.  One  of  the  recitals  was  that 
"Whereas  the  Columbus  &  E!astem  Railroad 
Company  may  desire  to  locate  its  railroad 
through  my  lands  and  premises,"  and  the 
agreement  following  was  to  release  to  the 
company  "a  strip  of  land  sixty  feet  wide 
through  my  entire  property  on  such  route  as 
said  company  has  located  its  road."  There 
was  no  attempt  to  describe  the  exact  land. 
This  indefiniteness  of  description,  doubtless, 
was  the  principal  difficulty  which  confronted 
the  trial  court  in  its  efforts  to  ascertain  what 
deviation  had  been  made  from  the  original 
line,  and  prevented  that  court  from  finding 
how  much  of  the  road  is  on  the  location  de- 
scribed in  the  contract  and  how  much  is  off. 
The  land  actually  occupied  by  the  company 
in  the  construction  of  its  road,  and  the  action 
of  the  parties  in  regard  thereto,  therefore, 
became  of  prime  importance  in  determining 
what  land  the  owner  intended  to  part  with 
and  the  company  Intended  to  buy.  If,  at  the 
time  of  constructing  the  road,  there  was  a 
deviation,  in  some  particulars,  from  the  lines 
originally  made  by  the  company's  engineer, 
it  was  optional  with  the  plaintiff  to  affirm  or 
disaffirm  that  change.  He  might  object  to 
It,  and  refuse  to  take  the  money,  or  he  might 
assent  to  It  and  accept  the  compensation. 
But  could  he  adopt  the  part  which  was  for 
his  own  benefit  and  reject  the  rest?   It  is 


said  in  Hermann  on  Estoppel  (page  1166  et 
seq.):  "One  entitled  to  a  benefit  under  an 
instrument  must.  If  he  claims  the  ben^t  of 
the  instrument,  abandon  every  right  the  as- 
sertlcm  whereof  would  defeat,  even  partially, 
any  of  the  provisions  of  that  Instrument." 
"If  a  voidable  contract  <»-  other  transaction 
is  voluntarily  acted  on  with  a  knowledge  of 
all  the  facts,  in  the  hope  tliat  it  may  turn 
out  to  the  advantage  of  a  party  who  might 
have  avoided  it,  lie  cannot  avoid  it  when, 
after  abiding  that  evmt  it  has  turned  out 
to  his  disadvantage."  And  npon  page  1167: 
"Where  a  party  whose  land  Is  taken  by  a 
railroad  company  under  the  right  of  eminent 
domain,  and  In  whose  favor  damages  are 
assessed  and  deposited  to  his  credit,  who 
knows  of  irregularities  in  the  inroceedlng, 
and  receives  the  money  without  objection, 
and  sees  the  company  construct  Its  road  over 
his  land,  cannot  thereafter  maintain  any 
proceedings  on  account  of  such  irregularities, 
as  by  accepting  the  damages  he  waives  ail 
right  to  object  to  the  proceedings.  He  can- 
not have  the  money  and  litigate  with  the 
company  as  to  their  right  to  occupy  the 
land."  The  author  cites,  to  the  last  proposi- 
tion, Burns  v.  Railroad  Co.,  9  Wis.  450;  Town 
T.  Town  of  Blackberry,  29  111.  137,  and  Kile 
T.  Town  of  Yellowhead,  80  111.  208,  which  ap- 
peartosustalnthetext.  InBannonv.  Angier,2 
Allen,  128,  which  was  an  action  in  tort  for 
obstructing  a  right  of  way  over  land  of  the 
defendant,  the  court,  by  Bigeiow,  C.  J.,  de- 
clares that:  "Where  a  right  of  way  or  other 
easement  is  granted  by  deed,  without  fixed 
and  definite  limits,  the  practical  location  and 
use  of  such  way  or  easement  by  the  grantee 
under  his  deed,  acquiesced  In  by  the  grantor 
at  the  time  of  the  grant  and  for  a  long  time 
subsequent  thereto,  operate  as  an  assignment 
of  the  right,  and  are  deemed  to  be  that  which 
was  Intended  to  be  conveyed  by  the  deed, 
and  are  the  same,  in  legal  effect,  as  if  it  bad 
been  fully  described  by  the  terms  of  the 
grant"  And  the  same  learned  judge,  speak- 
ing for  the  court  In  Jennlson  v.  Walker,  11 
Gray,  423,  says:  "Where  an  easement  in  land 
is  granted  in  general  terms,  without  giving 
definite  location  and  description  to  it,  so  that 
the  part  of  the  land  over  which  the  right  is 
to  t>e  exercised  cannot  be  definitely  ascer- 
tained, the  grantee  does  not  thereby  acquire 
a  right  to  use  the  servient  estate  without 
limltatlcm  as  to  the  place  or  mode  In  which 
the  easement  is  to  be  enjoyed.  When  the 
right  granted  has  been  once  exercised  in  a 
fixed  and  definite  course,  with  the  full  ac- 
quiescence of  both  parties,  it  cannot  be 
changed  at  the  pleasure  of  the  grantee."  See, 
also,  Onthank  v.  Kaikoad  Co..  71  N.  Y.  194. 
Coming  to  our  own  state,  we  find  the  follow- 
ing in  Railroad  Ca  v.  Prentice,  13  Ohio  St 
373  (opinion  by  Sutliff,  J.):  "It  certainly  is 
not  an  unreasonable  presumption,- after  proof 
of  the  fact  that  a  road  or  canal  had  been 
surveyed  and  staked  out  that  when  worked 
and  in  operation  as  a  public  thoroughfare. 
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without  any  objection  to  the  locus  In  quo,  it 
ehonld.  If  afterwards  questioned,  be  presumed 
to  haye  been  opened  where  surveyed  and  lo- 
cated." And  hi  Warner  y.  Raihoad  Co.,  39 
Ohio  St  70,  the  holding  Is:  "Where  the 
terms  of  a  giant  of  a  right  of  way  are  gen- 
eral and  indefinite,  its  location  and  use  by 
the  grantee,  acquisced  In  by  the  grantor,  wUl 
hare  the  same  legal  effect  as  If  It  had  been 
fully  described  in  the  terms  of  the  grant" 
The  principles  stated  in  the  above  citations 
we  believe  to  be  applicable  to  the  case  at 
bar,  and  as  conclusion  we  are  of  opinion  that 
by  accepting  the  consideration  money  after 
the  construction  of  the  road,  and  acquiescence 
for  six  years  In  the  occupancy  and  use  by 
the  company  of  the  land  on  which  its  road 
was  thus  practically  located,  the  plalntlfl  is 
estopped  to  now  deny  that  such  location  Is 
the  true  location,  and  demand  additional 
compensation. 

Upon  the  whole  case,  as  shown  by  the 
record,  the  plaintiff  was  not  entitled  to  re- 
cover. The  judgments  below  will  therefore 
be  reversed,  and  the  action  dismissed. 


(53  Ohio  St  12) 

HOOKING  VAL.  COAL  OO.  v.  R08SBR. 
(Supreme  Court  of  Ohio.) 

ATTOBHSY'S    F«B — AOTIOK    FOB    WaOES — APFEJLb 

BT  Dbvsndant  and  Rboovbrt  Br  Plain- 

TIF»— CtoSSTITUnONAl.  liAW. 

Section  6563a,  Rev.  St,  providing:  "If 
the  plidntiff  in  any  action  for  wages  recover  the 
■am  claimed  by  him  in  his  bill  of  particulars, 
there  shall  be  included  in  his  coats  such  fee  as 
the  court  may  allow,  but  not  in  excess  of  five 
dollars,  for  his  attorney.  But  no  such  attor- 
ney fe"  shall  be  taxed  in  the  coats  unless  said 
wages  l^iive  been  demsnded  in  writing,  and  not 
paid  within  three  days  after  such  demand.  If 
the  defendant  wpeal  from  any  such  judgment 
and  the  plaintiff  on  appeal  recover  a  like  sum 
exclusive  of  interest  nom  the  rendition  of  the 
judgment  before  the  justice,  there  shall  be  in- 
dndied  in  his  costs,  such  additional  fee  not  in 
excess  of  fifteen  dollars,  for  his  attorney,  as  the 
court  may  allow," — is  nnconstitutional  and  void. 
(Syllabus  by  the  Court) 

Error  to  circuit  court  Athens  county. 

On  August  22,  1893,  Hiram  Rossct  com- 
menced an  action  before  a  justice  of  the 
peace  of  Athens  county  to  recover  against 
the  Hocking  Valley  Coal  (Company  ^.82, 
upon  a  claim  for  work  and  labor,  and  also 
an  attorney  fee  of  ^,  demanded  by  virtue  of 
section  6563a,  Rev.  St,  because  the  plaintiff 
in  error  failed  to  pay  the  sum  claimed  as 
wages  witliin  three  days  after  payment 
thereof  had  been  demanded  in  writing.  The 
def^idant  in  error  recovered  judgment  be- 
fore the  justice  of  the  peace  for  the  amount 
of  his  claim  tor  wages,  and  also  an  attorney 
fee  of  $6,  as  he  had  demanded.  The  plain- 
tiff in  error  appealed  the  cause  to  the  court 
of  common  pleas,  where  the  defendant  in 
error  again  prevailed,  and  was  allowed  by 
that  court  an  additional  attorney  fee  of  $6. 
This  judgment  was  affirmed  by  the  circuit 
court  whereupon  the  plaintiff  in  error  io- 


stitated  proceedings  in  this  court  to  reverse 
the  same.    Reversed. 

Arnold,  Morton  &  Guerin  and  L.  D.  Vlck- 
ers,  for  plaintiff  in  error,  h.  M.  Jewett  and 
Buckley  &  Pettlt  for  defendant  in  error. 

BRADBURZ,  J.  The  defendant  in  error 
on  August  22,  1893,  filed  before  R.  R.  Patter- 
son, a  justice  of  the  peace  in  and  for  Athens 
county,  Ohio,  the  following  bill  of  particu- 
lars: "Hiram  Rosser,  Plaintiff,  v.  The  Hock- 
ing VaUey  Coal  (Company,  Defendant  The 
defendant  is  a  corporation,  duly  organized 
under  the  laws  of  Ohio,  and  doing  business 
in  Nelsonville,  Ohio.  Defendant  is  indebted 
to  plalntlfl  In  the  sum  of  $6.82  for  work  and 
labor  done  and  perfumed  In  and  about  the 
coal  mines  of  said  defendant  during  the 
months  of  July  and  August  1893,  and  at  the 
request  of  said  defendant  Said  sum  Is  due 
and  unpaid.  Frequent  requests  have  been 
made  for  payment  of  the  same.  On  the  18th 
day  of  August  1893,  plaintiff  served  upon 
defendant  a  notice  in  writing,  demanding 
payment  of  said  sum  within  three  days 
thereafter.  Said  defendant  has  neglected 
and  refused  to  pay  said  sum  within  tliree 
days  thereafter,  in  compliance  with  said 
demand.  Therefore  plaintiff  prays  judgment 
against  said  defendant  for  said  sum  of  $6.82, 
and  for  his  costs  in  this  action,  and  for  tiia 
attorney's  fee  of  |5.00,  and  interest  from 
August  10,  1893.  Buckley  &  Petttt,  Attor- 
neys for  Plaintiff."  The  defendant  below, 
plaintiff  in  error  in  this  court,  was  duly 
Served  with  summons,  bat  did  not  appear 
before  the  justice  at  the  time  of  trial,  nor 
make  any  defense  against  the  claim  of  the 
plaintiff  below.  Whereupon  the  justice  of 
the  peace,  upon  the  testimony  presented  by 
the  plaintiff  below,  rendered  judgment  for 
him  and  against  the  defendant  below  for 
$6.82,  the  exact  amount  claimed,  together 
with  costs  of  suit  and  an  attorney  fee  of 
$5.  Plaintiff  in  error  appealed  the  cause 
to  the  court  of  common  pleas,  where  a  pe- 
tition was  filed  similar  In  aU  respects  to  the 
bill  ot  particulars  before  quoted,  except  that 
an  attorney  fee  of  $15  was  demanded,  in- 
stead of  one  of  $5,  as  in  the  bill  of  par- 
ticulars. The  plaintiff  in  error  made  no  de- 
fense in  the  court  of  common  pleas,  and 
that  court  gave  judgment  against  It  for  $7 
and  costs,  including  an  attorney  fee  of  $10, 
$5  of  which  was  for  services  of  an  attor- 
ney in  the  court  of  common  pleas,  and  $6 
for  such  services  rendered  In  the  proceed- 
ings before  the  justice  of  the  peace.  Hie 
plaintiff  in  error,  objecting  to  that  part 
of  the  judgmoit  of  the  coort  of  common 
pleas  which  required  it  to  pay  attorney  fees 
for  the  benefit  of  its  adversary,  moved  the 
court  to  retax  costs  by  striking  out  the  items 
relating  to  such  fees.  The  court  of  common 
pleas  overruled  the  motion,  and  exceptions 
were  duly  noted.  This  ruling  of  the  court 
of  common  pleas  having  been  sustained  l^ 
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tbe  circuit  court,  the  cause  was  brougbt  to 
this  court  to  reverse  the  action  of  those 
courts  upon  the  ground  that  the  statute  up- 
on the  provisions  of  which  the  rulings  rest 
Is  unconstitutional,  and  therefore  void. 

This  statute  (89  Ohio  Laws,  59,  S  6563a) 
provides:    "If  the  plaintiff  in  any  action  for 
wages  recover  the  sum  claimed  hy  him  in 
his  bill  of  particulars,  there  shall  be  Includ- 
ed in  his  costs  such  fee  as  the  court  may 
allow,  but  not  In  excess  of  five  dollars  for 
his  attorney.    But  no  such  attorney  fee  shall 
be  taxed  unless  said  wages  have  been  de- 
manded in  writing  and  not  paid  within  three 
days  after  such  demand.    If  the  defendant 
appeal  from  any  such  Judgment  and   the 
plaintiff  on  appeal  recover  a   like  sum  ex- 
clusive of  the  interest  from  the  rendition  of 
the  Judgment  before  the  Justice,  there  shall 
be  Included  In  his  costs  such  additional  fee 
not  in  excess  of  fifteen  dollars  for  bis  at- 
torney as  the  court  may  allow."    By  virtue 
of  the  provisions  of  this  statute,  any  claim- 
ant of  wages  may,  In  the  first  instance,  de- 
termine the  amount  due  blm  for  wages  from 
his  employer,  and  make  written  demand  for  Its 
payment,  which,  if  not  complied  with   with- 
in three  days,  subjects  the  employer  to  the 
penalty  of  an  attorney  fee,  If  an  action  Is 
afterwards  brought  to  enforce  tbe  demand, 
and  the  amount  claimed  is  recovered  there- 
in.   The  amount  due  may,  and  often  does, 
depend  upon  a  numerous  train  of  facts  and 
circumstances,   many  of  which   may  be  In 
dispute  between  the  parties,  the  most  obvi- 
ous of  which  is  the  number  of  days,  weeks, 
or  months  during  which  the  service  bad 
been  continued;    the  rate  of  wages  agreed 
upon,  or,  if  no  rate  liad  been  fixed,  the  rea^ 
sonable    value    of    the    services    rendered; 
whether  payments  had  been  made  from  time 
to  time  on  account,  or  whether  a  set-off  or 
counterclaim  existed  between  the  parties  by 
which  the  amount  otherwise  due  would  be 
reduced   or   entirely   extinguished.     Mutual 
accounts  may  have  run  between  the  em- 
pioy6  and  employer  for  years,  become  com- 
plicated, and  of  doubtful  and  difScult  solu- 
tion.   Whether  this  condltton  of  things  ex- 
ists, or  whether  the  claim  is  simply  for  the 
wages  of  a  single  day  or  week  at  a  fixed 
price,  is  Immaterial  in  the  purview  of  this 
statute.    In   either  case,  by   its   terms,   the 
employ^  may  in  the  first  Instance  fix  the 
amount  of  his  demand,  and  If  he  does  this, 
and  serves  the  written  notice  prescribed,  the 
employer  contests  the   claim  at    his   peril. 
The  language  of  the  statute  Is  imperative: 
"If  the  plaintiff   •    •    •   recover  the  sum 
claimed  by  him  in   his  bill  of  particulars 
there  shall  be  Included  In  his  costs  such  fee 
as  the  court  may  allow,"  not  to  exceed  $5, 
In  tbe  court  of  the  Justice  of  the  peace,  or, 
should  the  defendant  appeal  the  case,  a  total 
of  $15  by  the  court  of  common  pleas.    The 
language  requiring  that  the  fee  be  allowed 
Is  mandatory.    The  court  or  Justice  has  no 
discretion  in  this  respect.   It  must  allow  an 


attorney  fee.   The  amount  <Hdy  la  discre- 
tionary,  within   the  limit   prescribed;    and 
that  means  that,  within  such  limits,  the  tri- 
bunal by  which  the  Judgment  is  rendered  is 
bound  to  allow  the  value  of  the  services  ren- 
dered.   Under   the    statute,   to   entitle   tbe 
plaintiff    to    have   an   attorney    fee   taxed 
against  the  defendant,  he  is  not  required  to 
show  that  the  debtor  had  funds  which  he 
willfuUy  or  arbitrarily  or  even  carelessly  re- 
fused to  apply  to  pay  his  debt,  nor  that  a 
vexatious  or  dilatory  defense  had  been  made 
to  defeat  or  delay  the  Judgment.    No  other 
misconduct  by    the   defendant    is   required 
than  such  as  may  be  implied  from  a  failure 
to  comply  with  the  peremptory  written  de- 
mand made  upon  him.    Whether  the  debtor 
interposes   or   shows   a   vexatious   defense, 
whether  he  makes  an  honest  though  unsuc- 
cessful one,  or  whether  he  makes  none  at 
aU,  but  Instead  suffers  Judgment  to  be  tak- 
en against  him  by  default,  are  equally  im- 
material.    In   either   case,   the   statute  de- 
nounces against  him  a  penalty,  called  an  "at- 
torney fee,"  if  an  action  is  brought  on  the 
claim,  and  Judgment  recovered  for  the  sum 
demanded.    The  debtor  may  even  acknowl- 
edge the  debt,  and  be  solicltlous  for  Its  pay- 
ment,  but,  owing  to  straightened  circum- 
stances, fail  to  pay  within  the  prescribed 
time.    Nevertheless,  the  penalty  is  incurred. 
In  the  case  under  consideration,  it  appeai-s 
by  the  bill  of  particulars  that  the  written 
demand  prescribed  by  the  statute  was  made, 
and  that  It  was  not  complied  with    within 
the  three  days.    No  other  ground  was  al- 
leged as  the  basis  of  tbe  penalty.   Tbe  rec- 
ord does  not  show  any  denial  of  the  debt,  by 
the  debtor,  at  the  time  the  demand  was  made, 
or  afterwards,  or  that  It  had  funds   with 
which  It  could  have  paid  the  sum  demanded. 
Afterwards,  when  an  action  was  brought  In 
the  Justice's  court  on  the  claim,  no  defense 
was  made  jr  obstacle  whatever  interposed 
to  delay  or  embarrass  the  proceedings.    Un- 
der these  circumstances,  no  intent  to  vex  cr 
harass  the  claimant  or  delay  the  action  can 
be  imputed  to  the  plaintilT  in  error.    Tbe 
question  submitted  by  it  to  the  circuit  court, 
and  to  this  court,  shows  that  Its  object  in 
taking  an  appeal  from  the  Judgment  of  tbe 
Justice  of  the  peace  may  be  fairly  attributed 
to  Its  desire  to  be  relieved  from  paying  an 
attorney  fee  for  the  benefit  of  its  antagonist, 
and  thereby  assert  and  vindicate  an  equal 
right  to  the  protection  of  the  courts  of  the 
state.    Upon  what  principle  can  a  rule  of 
law  rest  which  permits  one  party,  or  class 
of  people,  to  invoke  the  action  of  our  tribu- 
nals of  Justice  at  will,  while  the  other  party, 
or  another  class  of  citizens,  does  so  at  the 
peril  of  being  mulct  in  an  attorney  fee,  if  an 
honest  but  unsuccessful  defense  should  be 
interposed?   A  statute  that  Imposes  this  re- 
striction upon  one  citizen,  or  class  of  citi- 
zens, only  denies  to  him  or  them  the  equal 
protection  of  the  law.    It  Is  true  that  no  pro- 
vision of  tbe  constitution  of  1851  declares  in 
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direct  and  express  terms  that  tbis  may  not 
be  done;  but,  nevertheless,  it  violatee  the 
fundamental  principles  upon  wbich  our  gov- 
ernment rests,  as  they  are  enunciated  and 
declared  bv  that  Instrument  in  the  bill  of 
rights.  The  first  section  of  the  constitution 
declares  that  the  right  to  acquire,  possess, 
and  protect  property  is  inalienable,  and  the 
next  section  declares,  among  other  things, 
that  "government  is  instituted  for  their 
equal  protection  and  benefit"  of  every  per- 
son, while  section  16  of  article  1  provides 
that  "all  courts  shall  be  open,  and  every  per- 
8(»i,  for  an  injury  done  him  in  his  lands, 
goods,  persons  or  reputation  shall  have  rem- 
edy by  due  course  of  law,  and  justice  shall 
b«  administered  without  denial  or  delay." 
The  right  to  protect  property  Is  declared,  as 
well  as  that  Justice  shall  not  be  denied,  and 
every  one  entitled  to  equal  protection.  Ju- 
dicial tribunals  are  provided  for  the  equal 
protection  of  every  suitor.  The  right  to  re- 
tain property  already  In  possession  Is  as 
sacred  as  the  right  to  recover  It  when  dis- 
possessed. The  right  to  defend  cgainst  an 
action  to  recover  money  is  as  necessary  as 
the  right  to  defend  one  brought  to  recov« 
specific  real  or  personal  property.  An  ad- 
verse result  in  either  case  deprives  the  de- 
feated party  of  property.  If  the  general  as- 
sembly has  power  to  enact  the  statute  In 
question.  It  could  also  enact  one  providing 
that  lawyers,  doctors,  grocers,  or  any  other 
class  of  citizens  might  make  out  their  ac- 
counts, demand  in  writing  their  payment 
within  a  short  time,  which,  if  not  complied 
with,  would  entitle  the  plaintiff  to  an  attor- 
ney fee  In  addition  to  his  claim,  if  he  recov- 
ered the  amount  demanded.  We  do  not 
think  the  general  assembly  has  power  to  dis- 
criminate between  persons  or  classes  re- 
specting the  right  to  invoke  the  arbitrament 
of  the  courts  In  the  adjustment  of  their  re- 
spective right.  The  legislative  power  to  com- 
pel an  unsuccessful  party  to  an  action— gen- 
erally the  defendant— to  pay  an  attorney  fee 
to  his  opponent  has  received  the  attention 
of  a  number  of  courts  of  last  resort,  as  well 
as  laws  which  impose  as  a  penalty  double 
damages  or  some  similar  penalty  for  somfr 
wrongful  or  negligent  act  injurious  to  an- 
other. Where  the  penalty  has  been  imposed 
for  some  tortious  or  negligent  act,  the  stat- 
ute has  generally,  though  not  always,  been 
sustained;  but,  on  the  contrary,  where  no 
wrongful  or  negligent  conduct  was  Imputed 
to  the  defeated  party,  any  attempt  to  charge 
him  with  a  penalty  has  not  prevailed.  Mil- 
lett  ▼.  People,  U7  Ul.  294,  7  N.  B.  631;  State 
T.  Fire  Cre^  Coke  &  Coal  Co.,  33  W.  Va. 
188,  10  S.  E.  288;  Durkee  v.  City  of  Janes- 
TlUe,  28  Wis.  464;  Railroad  Co.  t.  Morris,  65 
Ala.  193;  Wilder  v.  Railway  Co.,  70  Mich. 
882,  38  N.  W.  289;  Braceviiie  Coal  Co.  v. 
People,  147  IlL  66,  35  N.  B.  62;  Wallys  Heirs 
T.  Kennedy,  2  Yerg.  554;  Vanzant  v.  Wad- 
del,  Id.  260;  Railroad  Co.  v.  Baty,  6  Neb. 
87;  State  r.  lioomis,  115  Mo.  307,  22  &  W. 


850;  Railway  Co.  r.  T^son  fTex.  App.)  19 
a  W.  910;  Railway  Co.  v.  Duggan,  109  IlL 
637.  Varloas  phases  of  this  subject  liave  re 
ceived  attention  in  the  foregoing  cases,  as 
well  as  in  some  others  to  which  we  do  not 
deem  it  necessary  to  refer.  The  greneral  ten- 
dency of  these  authorities  Is  towards  the  re- 
sult which  we  have  reached;  but,  wheth^ 
they  do  or  do  not  support  our  conclusions,  we 
are  satisfied  that  the  fundamental  principles 
of  government  declared  by  our  bill  of  rights 
clearly  and  unequivocally  prohibit  legisla- 
tion of  the  character  of  that  Involved  in  this 
case.  Judgment  allowing  an  attorney  fee 
reversed. 

064  Mass.  214) 

BJBJIAN  V.  WOONSOCKBT  RUBBBR  00. 

(Supreme  Judidal  Court  of  Massacfanaetts. 

Suffolk.     Sept  6,  1805.) 

Ikjobt  to  Ehplots— Danobbous  HAOamBBT— 

WABNiNe  or  Damobb— FiUiOW  Sbbvamt— 

CONTRIBCTOBT   NeQLIOBNCB. 

1.  Negligence  of  a  competent  servant,  who, 
In  the  course  of  hia  daily  duty  of  oiling  ma- 
chines, falls  to  readjust  the  cylinden  of  one  of 
them,  whereby  the  operator  tbeieot  Is  injured, 
cannot  be  imputed  to  the  master. 

2.  An  employer,  who  knows  that  a  need  of 
warning  an  inexperienced  aervant,  working  on  a 
dangerous  machine,  has  arisen,  is  bound  to  give 
It,  though  the  danger  arose  from  the  negligence 
of  a  fellow  servant. 

3.  One  just  commencing  to  operate  a  ma- 
chine for  compounding  rubber,  under  the  charge 
of  an  experienced  man,  cannot  be  held,  as  a 
matter  of  law,  negligent,  for  continuing  to  feed 
the  rubber  to  it,  in  the  usual  manner,  with 
his  hands,  notwithstanding  the  sudden  falling 
through  the  cylinders  of  the  machine  of  pieces 
of  rubber,  where  this  would  indicate  to  an  ex- 

Senenced  man,  but  not  to  him,  that  the  cylin- 
ers  were  too  far  apart,  and  that  there  was  in- 
creased danger  therefrom;  and  the  evidence  au- 
thorized a  finding  that  on  the  falling  through  of 
the  rubber  he,  by  a  look,  appealed  to  the  one  in 
charge  of  him  for  advice,  and  the  latter,  by  mere- 
ly laughing,  in  effect  instructed  him  to  go  on  as 
befor*. 

Appeal  from  superior  court,  Suffolk  county; 
Bdgar  J.  Sherman,  Judge. 

Action  by  Peter  Bjbjian  against  the  Woon- 
Bocket  Rubber  Company  for  personal  Inju- 
ries received  by  plaintiff  in  defendant's  em- 
ploy while  operating  a  machine  for  com- 
pounding rubber.  There  was  a  verdict  for 
plaintiff,  and  the  case  is  reserved,  by  don- 
sent  of  the  parties,  for  consideration  of  the 
supreme  judicial  court  Judgment  tor  plain- 
tiff on  verdict 

S.  L.  Whipple  and  W.  R.  Sears,  toe  plain- 
tiff.   O.  K.  Cobb,  for  defendant 

BARKBR,  J.  Upon  the  report,  the  ques- 
tion la  whether  the  jury  could  find  that  some 
breach  of  the  defendant's  duty  to  the  plain- 
tiff caused  his  hurt,  and  that  be  was  him- 
self using  due  care. 

1.  The  fault  of  the  workman  who,  after 
oiling  the  machine,  neglected  to  readjust  ita 
cylinders,  cannot  be  Imputed  to  the  defend- 
ant The  oiling  of  the  machine  was  one  of 
the  daily  matters,  r^^ilarly  incident  to  Its 
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ordinary  use,  wblcta  must  be  Intrusted  to 
servants;  and  In  such  cases,  if  a  competent 
servant  is  selected,  his  negligence  on  a  sin- 
gle occasion  cannot  be  imputed  to  the  mas- 
ter. Johnson  y.  Boat  Co.,  135  Mass.  209; 
McGee  y.  Cordage  C!o.,  139  Mass.  445,  1  N. 
B.  745:  Moynlhan  v.  Hills  C!o..  146  Mass. 
586,  16  N.  E.  574;  Ryalls  y.  MiUs,  150  Mass. 
190.  195,  22  N.  E.  766. 

2.  A  majority  of  the  court  are  of  opinion 
that  there  vr&a  evidence  of  a  breach  of  the 
defendant's  duty  to  give  Instruction  and 
warning.  The  jury  may  have  found  tliat 
the  plaintiff's  state  of  pupilage,  as  to  bis 
work,  had  not  ended,  and  that  Healy  was 
yet  charged  with  the  duty  of  Instructing 
him  how  to  use  the  machine  safely  and  pro])- 
erly;  that  the  plalntifTs  experience  with  the 
machine  had  been  so  very  brief  tliat  be  was 
chargeable  witb  no  more  knowledge  of  it 
tlian  be  actually  had;  that  be  did  not  know 
that  the  cylinders  were,  or  could  be,  out  of 
adjustment;  that  he  knew  of  no  way  of 
feeding  the  material  but  by  the  use  of  his 
bands;  that  the  sudden  falling  through  of 
tbe  two  pieces  of  rubber  gave  him  no  actual 
knowledge  that  the  machine  was  not  in  a 
condition  for  nse;  that  when  tbe  pieces  so 
fell  he  turned  for  advice  to  Healy,  and  tbat 
Healy'B  laugh  was,  in  etCect,  a  direction  to  go 
on  as  before.  If,  as  the  Jury  might  find, 
the  quick  falling  through  of  the  rubber 
woold  at  once  show  an  experienced  workman 
that  the  cylinders  were  too  far  apart.  It 
was  the  duty  of  Healy,  if  he  still  had  the 
plaintiff  in  charge,  and  If  he  understood  when 
the  pieces  first  fell  through  that  he  was  ap- 
plied to  by  the  plaintiff  for  Instructions,  to 
warn  him  against  attempting  to  feed  tbe 
pieces  again  until  tbe  cylinders  had  been  re- 
adjusted; and  an  omission  so  to  do  would  be 
Imputable  to  the  defendant,  on  whom  rested 
whatever  duty  there  was  to  give  the  plain- 
tiff warning.  For  this  purpose,  Healy  rep- 
resented the  defendant;  and  if  the  defend- 
ant was  found  to  have,  through  Healy, 
known  that  a  need  of  warning  had  arisen, 
there  was  a  duty  to  give  it,  although  the 
danger  came  from  the  fault  of  a  fellow  serv- 
ant, and  although,  as  held  In  Slddall  v. 
MiUs,  162  Mass.  378,  382,  38  N.  B.  968,  tbe 
employer  is  not  ordinarily  called  upon  to 
warn  against  dangers  which  can  only  re- 
sult from  the  fault  of  fellow  servants.  The 
plaintiff  was  an  adult,  and,  as  stated  in 
Stnart  y.  Railway  Co.,  163  Mass.  391,  40 
N.  B.  180,  the  doctrine  that  it  is  the  duty  of 
an  employer  to  give  instructions  to  one  about 
to  work  on  dangerous  machinery,  when  there 
are  dangers  which  the  employer  knows,  or 
ought  to  know,  and  which  be  has  reason  to 
believe  his  employ^  does  not  know,  and  will 
not  discover  In  time  to  protect  himself  from 
Injury,  Is  to  be  applied  in  favor  of  adults 
with  great  caution;  and  the  employer  is  not 
required  'to  give  warning  where  the  elements 
of  the  danger  are  so  obvious  to  a  careful 
person  of  average  Intelligence  that  ordinary 


prudence  should  make  him  avoid  them  with- 
out warning.  While,  in  the  present  instance, 
many  of  the  elements  of  the  danger  were  ob- 
vious, the  circumstance  that  the  cylinders 
were  much  too  far  apart  was  not,  owing  to 
their  position,  obvious;  and  It  was  this  cir- 
cumstance which  very  much  Increased  the 
danger  to  the  plaintiff  In  feeding  his  ma- 
chine In  the  usual  manner.  If  the  plaintiff, 
by  looking  at  Healy  when  the  pieces  of  rub- 
ber fell  through,  asked  for  Instruction  he 
should  have  been  warned  not  to  repeat  tbe 
operation  of  feeding  them  with  bis  hands  un- 
til the  cylinders  bad  been  readjusted. 

3.  A  majority  of  the  court  are  also  of  opin- 
ion that  the  question  whether  tbe  plaintiff 
was  guilty  of  negligence  in  attempting  to 
again  feed  with  his  hands  the  pieces  which 
had  just  fallen  through  was  for  the  Jury. 
Of  course,  no  man  of  ordinary  intelligence, 
with  a  day's  experience  in  operating  the  ma- 
chine, could  contend  that  he  did  not  know 
that,  if  bis  hands  were  so  placed  between 
the  upper  portions  of  the  revolving  cylinders 
as  to  come  in  contact  with  their  surfaces, 
there  was  obvious  danger  that  his  arms 
would  be  drawn  In.  The  plaintiff  admitted 
that  he  knew  that  U  he  put  his  fingers  be- 
tween the  cylinders  they  woold  be  cnt_  or 
broken,  and  there  was  uncontradicted  evi- 
dence that  be  had  been  told  that  the  ma- 
chine was  dangerous,  and  tbat  be  must  be 
very  carefnl.  And,  besides  this,  the  sudden 
falling  through  of  the  pieces  of  rubber,  when 
first  fed,  was  enough  to  make  it  his  duty  to 
inquhre  of  himself,  or  of  his  instructor, 
whether  he  ought  to  feed  them  in  the  same 
way  again.  But  the  machine,  as  then  out 
of  adjustment,  was  very  much  more  danger- 
ous than  usual.'  The  jury  may  have  found 
tbat  the  plaintiff  was  then,  for  the  first  time, 
confronted  with  this  increased  danger,  and 
tbat  he  did  not  know  to  what  the  unusual 
course  of  things  was  due,  nor  what  he  ought, 
under  such  circumstances,  to  do.  If,  with- 
out asking  for  advice,  he  had  again  placed 
the  pieces  of  rubber  in  the  machine  with  his 
hands,  he  might  have  been  said  to  have  been 
at  fault,  although  that  was  tbe  usual  way  of 
feeding,  and  tbe  only  way  In  which  he  had 
been  instructed.  If  he  was  yet  a  pupil,  or- 
dinary care  required  that  he  should  not  re- 
peat such  an  opetatton  without  asking  for 
instructions.  The  plalntifTs  testimony,  how- 
ever. Justified  a  finding  tbat  upon  the  first 
indication  of  tbe  increased  danger  he  did  In 
fact,  by  a  look,  appeal  to  Healy  for  advice, 
and  saw  merely  a  laugh  In  reply;  and  the 
jury  may  have  found  that  In  this  way  the 
plaintiff  did.  In  effect,  inquire  of  Healy  what 
he  ought  to  do,  and  was.  In  effect,  instruct- 
ed to  go  on  as  before.  If  so,  we  think 
it  cannot  be  said,  as  matter  of  law,  tbat 
he  was  negligent  in  again  attempting  to 
feed  the  machine  In  the  usual  manner.  His 
want  of  personal  experience  tended  to  Jus- 
tify him  in  following  the  directions  of  the 
man  who  had  him  in  charge,  and  bis  im- 
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perfect  knowledge  of  English  must  be  tak- 
en Into  account.  In  determining  whether  he 
■wtui  at  fault  In  asking  advice  by  a  look, 
and  Interpreting  the  answering  laugh  as  a 
direction  to  do  as  before.  Judgment  for 
plalntUC  on  the  T«*dict 


PARKER  T.  CHINA  MUT.  INS.  CO. 
(Supreme  Judicial  Court  of  Massacbuaetts. 
Suffolk.     Sept  6, 1895.) 
Mabihb  Insoban'cb— Cosstbuotioh  o»  Pouot  — 
Fkohibitbd  Watebs. 
A  policy  of  marine  insurance,  containing 
a  printed  clause  which  prohibited  the  vessel  from 
CMtain  waters  including  the  Gulf  of  Campeacby, 
had  written  into  it  the  amount  of  insurance,  the 
name  of  the  Teasel,  and  the  terms  of  the  policy, 
after  which  was  written  the  words,  "Excluding 
the  Gulf  of  Campeachy."    Beid,  that  the  written 
words  were  not  for  the  purpose  of  qualifying 
the  printed  clause,  but  for  calling  particular  at- 
tention to  the  Gulf  of  Campeachy,  near  which 
the  Teasel  was  when  insured. 

Appeal  from  superior  court,  Suffolk  county. 

Action  bj  J.  R.  Parker  against  the  China 
Mutual  Insurance  Company  on  a  marine 
iwllcy  issued  on  the  schooner  H.  A.  De  Witt 
when  she  was  at  La  Guayro,  In  Venezuela. 
Judgment  for  defendant  Plaintiff  appeals. 
Affirmed. 

The  policy  bad  written  into  it  the  follow- 
ing: "One  thousand  dollars  on  schooner  H. 
A.  De  Witt,  valued  at  six  thousand  dollars 
At  and  from  the  24th  of  June,  1890,  at  noon, 
until  tbe  24th  day  of  June^  1891,  at  noon. 
Excluding  Oulf  of  Campeachy." 

Eugene  P.  Carver  and  Edward  B.  Blodgett, 
for  appelant   J.  D.  Bryant  for  appellee: 

FIELD,  0.  J.  In  the  present  case  we  think 
that  the  words,  "excluding  Gulf  of  Cam- 
peachy," were  written  In  the  policy  not  for 
the  purpose  of  qualifying  the  printed  clause 
in  which  the  vessel  was  prohibited  from  cer- 
tain rivers,  grulf s,  straits,  and  seas,  including 
the  Gulf  of  Campeachy,  but  for  the  purpose 
of  calling  particular  attention  to  the  Gulf  of 
Campeachy,  which  was  near  the  port  where 
the  veosd  was  when  the  Insurance  was  ef- 
fected. If  the  intention  had  been  materially 
to  modify  the  effect  of  the  printed  clause, 
we  think  It  would  have  been  shown  by  the 
use  of  words  more  distinctly  expressing  that 
Intention.  So  far  as  we  are  aware,  there  la 
no  technical  meaning  given  to  the  word  "ex- 
cluding" In  marine  insurance,  and  the  cus- 
tomary meaning  of  the  word  does  not  differ 
greatly  from  that  of  the  words  "prohibit- 
ing" at  "prohibited  from."  The  plaintiff  re- 
lies upon  the  decision  in  Palmer  v.  Insurance 
Co.,  1  Story,  300,  Fed.  Cas.  No.  10,698,  but 
Mr.  Justice  Story  reached  his  conclusion  in 
that  case  with  some  hesitation,  relying  upon 
the  particular  words  of  the  policy,  and  not 
upon  any  technical  signification  of  the  word 
"excluding."  which  had  become  established 
in  marine  insurance.    We  are  unable  to  see 


any  such  contradiction  between  the  written 
and  the  printed  words  concerning  the  Gulf 
of  Campeachy,  In  the  present  policy,  as  to 
make  It  necessary  to  reject  the  printed 
words.  It  is,  in  effect,  conceded  by  the  plain- 
tiff that  the  printed  clause.  If  hi  force  as  to 
the  Gulf  of  Campeachy,  is  equivalent  to  a 
warranty  that  the  vessel  should  not  go  there 
during  the  time  covered  by  the  Insurance. 
Odlome  v.  Insurance  Co.,  101  Mass.  561; 
Whlton  V.  Insurance  Co.,  109  Mass.  24;  Bur- 
gess V.  Insurance  Co.,  126  Mass.  70;  Cobb  v. 
Insurance  Co.,  58  Me.  S26;  Birrell  v.  Dryer, 
9  App.  Cas.  S46.  Judgment  for  the  defend- 
ant affirmed. 


(IM  Mass.  »ti 
EVANS  et  aL  v.  HAMLIN  et  al. 
(Supreme  Judldal  Court  of  Massacbusetta. 
Snftolk.     Sept  5. 1895.) 
Writ  op  Ekbor— BQOiTr. 
A  writ  of  error  does  not  lie  in  proceedings 
in  equity,  unless  authorized  by  statute. 

Error  from  supreme  judicial  court;  Lath- 
rop.  Judge. 

Suit  by  Hamlin  and  others  against  Evans 
and  others.  Decree  for  complainants.  De- 
fendants bring  error.    Writ  dismissed. 

Robinson  &  Balney,  for  plaintiffs  in  error. 
Robert  M.  Morse  and  P.  Wardher,  for  de- 
fendants In  error. 

FIELD,  0.  J.  This  is  a  writ  of  error  from 
this  court,  sued  out  for  the  purpose  of  re- 
versing a  decree  rendered  in  a  suit  In  equity 
by  the  court  when  held  by  a  single  Justice 
within  and  for  the  county  of  Suffolk.  A 
writ  of  error  lies  where  the  proceedings  are 
according  to  the  course  of  the  common  law, 
but  It  does  not  lie  in  proceedings  in  equity, 
unless  it  is  authorized  by  statute.  The  cus- 
tomary remedy  in  equity  to  reverse  a  final 
decree  for  errors  of  law  apparent  on  tbe 
record  is  by  a  bill  of  review.  Elliott  v.  Bal- 
com,  11  Gray,  286.  There  is  no  statute  of 
this  commonwealth  which  authorizes  a  writ 
of  error  in  proceedings  In  equity. 

After  the  decree  in  the  equity  suit  which 
is  complained  of  was  entered  by  a  single 
Justice  in  the  court  sitting  for  the  county, 
an  appeal  was  taken  to  the  full  court,  and 
exceptions  were  allowed  by  the  single  jus- 
tice, and  the  appeal  and  exceptions  were 
entered  in  the  full  court  While  the  excep- 
tions and  appeal  were  pending  before  the 
full  court,  the  following  agreement  was  filed 
in  that  court,  viz.:  "Supreme  Judicial  Court 
for  tbe  Commonwealth.  In  Equity.  George 
P.  Desbon  et  al..  Assignees,  vs.  Arthur  M. 
Evans  and  Augustln  Thompson.  It  is  agreed 
in  the  above-entitled  action  that  the  ap- 
peal taken  by  tbe  defendants  be  waived, 
that  the  bill  of  exceptions  taken  by  said  de- 
fendants be  overruled,  and  that  the  decree 
of  Mr.  Justice  Charles  Allen  I>e  affirmed. 
R.  M.  Morse,  Jr.,  for  Compl'ts.  W.  B.  Rich, 
for  Deft  Evans.   J.  A.  Brackett,  for  Deft 
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Thompson."  A  rescript  of  the  full  court 
affirming  the  decree  of  the  single  justice  was 
sent  down  in  pursuance  of  this  agreement 
It  deserves  to  be  considered  by  the  plain- 
tiffs In  error  whether  any  proceedings  in 
the  nature  of  a  bill  of  review  will  lie  In 
this  court  to  reverse  a  final  decree  in  equity 
which  has  been  affirmed  by  the  full  court, 
although  an  application  f(Hr  a  rehearing  some- 
times may  be  made,  which  is  addressed  ex- 
clusively to  the  discretion  of  the  full  court. 
It  should  also  be  considered  whether,  in  any 
event,  a  bill  of  review  will  lie  to  reverse  a 
final  decree  which  has  beon  affirmed  by  the 
full  court  by  consent  of  all  of  the  parties. 
See  Winchester  v.  Winchester,  121  Mass.  127. 
The  present  writ  of  error  must  be  dismissed. 
iSo  ordered. 


(164  Maaa.  222) 

NASHUA  &  L.  E.  CORP.  t.  BOSTON  *  L.  R. 

CORP. 

(Supreme  Judidal  Court  of  Massachusetts. 

Suffolk.     Sept  4, 1895.) 
Contracts  ok  Cokpobitiojjs— Rbs  Judioata. 

1.  Where  two  railroads  under  a  traffic  con- 
tract are  operated  together,  and  their  joint  man- 
ager, without  authority,  pays  out  of  the  joint 
fund  money  for  the  improvement  of  one  of  the 
roads,  an  action  will  lie  against  such  road  by  the 
other  for  its  proportion  of  the  money  so  used, 
though  the  contract  under  which  they  were  oper- 
ated was  ultra  vires. 

2.  Record  of  a  judgment  in  a  suit  on  several 
distinct  claims  is  not  a  bar  to  a  subsequent  suit 
by  the  same  plaintiff  on  one  of  the  same  claims, 
where  the  record  does  not  show  that  the  claim 
was  adjudicated  in  such  suit  but  merely  that 
the  other  demands  were  determined  in  favor  of 
plaintiff.    Holmes,  J.,  dissenting. 

Report  tmm  superior  court  Suffolk  county; 
Justin  Dewey,  Judge. 

Action  by  the  Nashua  &  Lowdl  Railroad 
Corporation  against  the  Boston  &  liOwell 
Railroad  Corporation  for  money  paid  out  of 
the  joint  fund  for  the  improvement  of  the 
defendant's  road.  Reported  to  supreme  ju- 
dicial court     Judgment  for  plaintiff. 

for  statement  of  facts,  see  157  Mass.  268, 
31  N.  E.  10(50. 

A.  S.  Hall  and  F.  A.  Brooks,  for  plaintiff. 
J.  H.  Benton,  Jr.,  for  defendant 

ALLEN,  X  1.  The  Iron  of  the  Boston  & 
Lowell  Railroad  being  at  the  outset  in  worse 
relative  condition  than  that  of  the  Nashua 
&  Lowell  Railroad  and  branches,  it  was 
agreed  that  in  the  final  settlement  of  the  con- 
tract the  iron  of  the  Boston  &  Lowell  road 
should  be  left  in  the  same  relative  worse 
condition,  or  otherwise  Its  improved  relative 
condition  should  be  paid  for  by  the  Boston 
&  Lowell  Railroad  Corporation  on  its  sep- 
arate acconnt  The  existing  difference  at  the 
outset  was  appraised  as  equivalent  to  the 
cost  of  replacing  300  tons  of  old  rails  with 
new.  The  report  finds  that  at  the  termina- 
tion of  the  contract  the  rails  of  the  Boston 
&  liOwell  road  were  not  in  a  relatively  worse 


condition  than  those  of  the  Nashua  &  LoweO 
road,  and  that  the  cost  of  replacing  300  tons 
of  old  rails  with  new  was  agreed  by  the  par- 
ties to  be  $9,711.88.  The  report  further  finds 
that  whatever  was  expended  upon  the  road- 
bed of  the  Boston  &  Lowell  road  during  the 
existence  of  the  contract  was  from  the  joint 
fund.  It  thus  appears  that  instead  of  the 
Boston  &  Lowell  Railroad  Compajiy's  paying 
for  the  Improvement  on  Its  separate  account 
the  improvement  was  paid  for  out  of  the 
joint  fund.  In  which  the  plaintiff  was  Inter- 
ested to  the  extent  of  31  per  c»t  The 
amount  therefore,  which  the  plaintiff  could 
recover  for  this  Item  is  31  per  cent  or  $&,- 
711.88,  or  $3,010.68.  Nashua  &  L.  R.  Ca  y. 
Boston  &  Ii.  R.  Co.,  167  Mass.  268,  81  N.  B. 
1060. 

2.  The  defendant  however,  contends  that 
the  traffic  contract  was  ultra  vires,  and  that 
neither  corporation  had  power,  under  its  char- 
ter, to  agree  with  the  other  to  operate  their 
railroads  as  one  road.  No  authority  has 
been  cited  in  favor  of  this  view,  but  it  would 
seem  to  be  supported  by  decisions  in  New 
Hampshire.  Burke  v.  Railroad  Co.,  61  N. 
H.  160.  See,  also,  Boston,  C.  &  M.  R.  Co. 
V.  Boston  &  L.  R.  Co.,  65  N.  H.  393,  23  AtL 
529.  We  do  not  however,  need  to  enter  up- 
on this  question,  because  the  plalntlfTs  suit 
to  the  extent  above  mentioned,  may  be  main- 
tained on  an  Independent  ground.  The  joint 
manager,  without  authority  either  under  the 
contract  or  otherwise,  used  the  joint  fund  be- 
longing to  the  two  railroad  companies  tor 
the  improvement  of  the  relative  condition  of 
the  defendant's  road.  In  this  way  the  de- 
fendant has  without  right  received  the  ben- 
efit of  funds  belonging  to  the  plaintiff,  and 
an  action  may  be  maintained  to  recover  for 
the  same,  even  though  the  traffic  contract 
was  ultra  vires.  Woollen  Co.  v.  Lamb,  143 
Mass.  420,  9  N.  E.  823;  NIms  y.  Mount  Her- 
mon  Boys'  School,  160  Mass.  177,  35  N.  m 
776;  L'Herbette  v.  Bank,  162  Mass.  137,  38 
N.  E.  368;  Central  Transp.  Co.  v.  Pullman's 
Palace  Car  Ck).,  139  U.  8.24,60,11  Sup.  Ct  478; 
Bank  v.  Tow,nsend,  139  U.  S.  67,  74r-76,  11 
Sup.  Ct  496;  Manchester  &  L.  R.  Ck>.  v.  Con- 
cord R.  R.  (N.  H.;  1890)  20  Atl.  383;  Cen- 
tral Trust  Co.  T.  Ohio  Cent  R.  Oa.  23  Fed. 
306. 

8.  The  defendant  farther  contends  that  the 
plaintiff  is  estopped  to  maintain  this  suit  by 
the  judgment  or  decree  entered  In  favor  of 
the  plaintiff  against  the  defendant  in  the 
circuit  court  of  the  United  States.  No  au- 
thority is  cited  in  support  of  this  view.  It 
appears  that  the  plaintiff  brought  a  bill  In 
equity  In  that  court  against  the  defendant 
upon  the  claim  now  in  suit  here,  and  upon 
other  distinct  claims;  that  after  issue  was 
joined  therein,  the  plaintiff  moved  for  leave 
to  amend  its  bill  by  striking  out  the  present 
claim;  that  after  a  hearing,  this  motion  was 
denied  by  the  court;  that  thereupon  tha 
plaintiff  filed  in  the  circuit  court  a  i>aper  dis- 
claiming and  discontinuing  Its  bill  as  to  said 
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claim;  that  this  paper  was  filed  without 
leave  of  court,  and  there  was  never  any  order 
of  court  upon  it;  that,  after  various  Inter- 
mediate proceedings,  a  final  decree  was  en- 
tered In  the  circuit  court  iot  the  plaintiff  for 
one  of  the  claims  set  forth  in  its  bill,  no 
mention  being  made  therein  of  the  claim  now 
In  suit;  and  that  afterwards  said  decree  was 
I>erformed  and  satisfied  of  record.  The  de- 
fendant has  not,  in  its  answer,  averred,  nor 
by  its  evidence  proved,  that  the  present  claim 
was  in  fact  argued,  considered,  or  determin- 
ed in  the  circuit  court  The  report  is  silent 
upon  this  point  If  this  had  been  done  in 
point  of  fact  of  course  the  present  suit  could 
not  be  maintained.  What  we  have  to  con- 
sider Is  whether,  upon  the  case  as  it  is  pre- 
sented to  us.  we  should  assume  that  It  was 
so  determined;  and  whether,  looking  merely 
at  the  record,  the  legal  effect  of  the  former 
decree  is  to  estop  the  plaintiff  now.  In  the 
first  place.  It  is  clear  that  the  plaintiff's  at- 
tempt to  withdraw  the  present  claim  from 
that  suit  in  spite  of  the  refusal  of  the  court 
to  permit  such  withdrawal,  was  nugatory. 
The  case  stood  thereafter  Just  as  if  no  such 
attempt  had  been  made.  Ko  doubt  as  a 
general,  though  not  universal,  proposition,  at 
any  time  before  a  hearing,  the  court,  on  ap- 
plication made,  will  allow  a  plaintiff  In  eq- 
uity to  dismiss  his  whole  bill  as  of  course 
upon  payment  of  costs.  Kempton  v.  Burgess, 
136  Mass.  192.  Such  dismissal,  however,  is 
not  made  without  an  order  of  court;  and 
there  may  be  facts  which  would  lead  the 
court  to  refuse  to  allow  it  Chicago  &  A.  R. 
Co.  T.  Union  BoUIng-MllI  Co.,  109  U.  S.  702, 
713,  8  Sup.  Ct  584;  Stevens  v.  Railroads, 
4  Fed.  97;  Badger  v.  Badger,  1  Cliff.  237, 
Fed.  Cas.  No.  717;  Folger  v.  The  Robert  O. 
Shaw,  2  Woodb.  &  M.  531,  Fed.  Cas.  No.  4,- 
899;  Wilkinson  v.  Wilkinson,  2  R.  I.  414; 
Cozzens  v.  Sisson,  S  R.  I.  489;  Electric  Ac- 
cumalatcHT  Co.  ▼.  Brush  Electric  Co.,  44  Fed. 
602;  Manufacturing  Co.  v.  Waring,  46  Fed. 
87,  106;  Hershberger  v.  Blewett  55  Fed.  170; 
City  of  Detroit  v.  Detroit  City  Ry.  Co.,  Id. 
669.  Where  a  plaintiff  wishes  to  dismiss  his 
bill  as  to  a  part  of  the  relief  prayed  for,  the 
proper  way  is  to  apply  for  leave  to  amend 
by  striking  out  Raihroad  Co.  v.  Stewart  19 
N.  J.  Eq.  69.  This  the  plaintiff  did,  and  bis 
motion  was  denied.  The  defendant  was 
therefore  entitled  to  treat  the  claim  now  in 
euit  as  still  a  part  of  the  matter  to  be  heard 
and  determined  In  that  suit  It  does  not 
necessarily  follow,  howeva*,  that  the  Judg- 
ment In  that  case  is  a  bar  to  the  present 
suit  It  has  been  held  elsewhere  that  if  a 
plaintiff  sues  In  one  action  tat  several  dis- 
tinct demands,  and  obtains  a  general  verdict 
and  Judgment  the  record  of  such  Judgment 
is  not  conclusive  evidence  that  all  of  the  de- 
mands were  included  therein,  and  will  not 
bar  a  subsequent  action  for  such  as,  in  fact, 
were  not  adjudicated  upon.  Seddon  v.  Tntop, 
6  Term  R.  607;  Paine  v.  Insurance  Co.,  12  R. 
I.  440;   Hungertord's  Appeal,  41  Conn.  322; 


Supple  V.  Cannon,  44  Conn.  424;  AUebaugh 
V.  Coakley,  75  Va.  628;  Wheeler  v.  Van  Hou- 
ten,  12  Johns.  311,  dictum.  See,  also,  Freem. 
Judgm.  8  272  ad  finem.  This  question  was 
discussed,  but  not  decided,  in  Goodrich  v. 
Yale,  8  Allen,  454,  where  it  was  said  that 
the  doctrine  of  Seddon  v.  Tutop  "is  not  entire- 
ly free  from  objection,  inasmuch  as  it  allows 
a  party  unnecessarily  to  subject  the  other 
party  to  a  second  suit  after  the  plaintiff 
has  elected  to  unite  two  causes  of  action  in 
one  suit  and  when  he  has  had  full  oppor- 
tunity to  obtain  Judgment  for  his  entire  dam- 
ages." The. court,  however,  was  not  ready 
to  deny  the  doctrine  of  that  decision,  and  up- 
on consideration  we  think  It  better  not  to 
extend  the  estoppel  of  a  former  Judgment 
so  far  as  to  assume  conclusively  that  such  a 
distinct  demand  was  determined  in  favor  9/ 
the  defendant  when  the  record  does  not  so 
state,  but  merely  shows  that  the  other  de- 
mands were  determined  In  favor  of  the  plain- 
tiff. Such  estoppd  includes  whatever  was  ac- 
tually determined,  and  whatever  was  neces- 
sarily involved  in  the  actual  determination ;  but 
where  the  former  action  included  several  dis- 
tinct claims  or  demands,  which  were  distinct 
causes  of  action,  a  demand  or  cause  of  actioa 
which  in  point  of  fact  was  not  passed  upon 
may  be  the  subject  of  a  subsequent  suit 
The  defendant  might  have  brought  such  de- 
mand to  the  attention  of  the  court,  and  might 
have  asked  for  and  obtained  an  adjudication 
upon  it  But  if  this  was  not  done,  and  if 
there  was  no  such  adjudication,  then  there 
Is  no  estoppel  in  respect  to  it.  This  limita- 
tion of  the  doctrine  of  estoppel  by  former 
Judgment  Is  in  accordance  with  the  general 
tendency  of  the  decisions.  Foye  v.  Patch, 
132  Mass.  106;  Hooker  v.  Hubbard,  102  Mass. 
239,  245;  Burlen  v.  Shannon,  99  Mass.  200; 
RusseU  V.  Place,  94  U.  S.  606;  De  Sollar  v. 
Hanscome,  158  U.  S.  216,  221,  15  Sup.  Ct 
816;  Dnnlap  v.  Olidden,  34  Me.  517;  Pray 
V.  Hegeman,  98  N.  Y.  351;  2  Smith,  Lead. 
Cos.  *699,  and  cases  cited.  The  demand  now 
in  suit,  therefore,  is  not  barred  by  the  former 
Judgment,  unless  It  was  in  fact  adjudicated 
upon  therein;  and  the  record  laid  before  us 
is  not  conclusive  evidence  that  it  was  so  ad- 
judicated upon.  If  there  is  any  question  as 
to  the  fact  It  will  be  determined  in  the  su- 
perior court  Unless  in  point  of  fact  It  was 
so  adjudicated,  the  plaintiff  should  have  a 
decree  for  f3,010.18  and  Interest  Ordered 
accordingly. 

HOLMES,  3.  (dissenting).  In  my  opinion, 
when  the  pleadings  present  three  issues,  and 
the  final  decree  is  for  the  plaintiff  upon  two 
of  them,  and  is  silent  as  to  the  third,  it  has 
the  same  effect  with  regard  to  that  issue, 
as  if  It  had  been  expressly  for  the  defend- 
ant. Thompson  v.  McKay,  41  Cal.  221,  227. 
In  either  form  it  Is  a  bar  to  a  subsequent 
salt  for  the  same  cause  of  action.  Schmidt 
V.  Zahensdorf,  30  Iowa,  498.  Decisions  as  to 
the  effect  of  the  decree  as  an  estoppel  In  ocH- 
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lateral  proceedlnga  bare  no  apirilcatitn.  Bee 
rare  T.  Patch.  132  Maaa  105,  110;  Baasett 
T.  Railroad  Co^  150  Maaa  178.  22  N.  EL  890; 
Bradley  t.  Badley.  leo  Maaa  258,  35  N.  E. 
482;  Watta  r.  Watta,  100  Mass.  464.  465,  36 
N.  E.  479;  CromweU  r.  Comity  at  Sac.  94 
U.  &  351.  862:  Ptay  T.  Hetetnan,  98  M.  T. 
851. 

ENOWLTO^  and  LATHBOP.  33^  ooncnr 
In  tbU  Tlew. 


041  iDd.  MO 

BORINO,  Anditor.  t.  STATE  ex  id.  JACK- 
SON. 
(Snpceine  Court  of  Indiana.     Ang.  30,  1805.) 
AXEKDAIOBr  Statotb— Tin.!. 
Under  Const,  art.  4,  i  21.  proTiding  tliat 
'hio  act  aball  be  amended  by  mere  reference  to 
(ti  title,"  which  neceasitatea  reference  to  the  ti- 
tle of  the  act  to   be  amended.  Act  Mardi  9, 1895, 
entitled  "An  act  to  amend  aection  33  of  an  act 
entiUed    •    •    •    approred  Mardi  6,  1865,  and 
added  aopplefflental  aectiona  thereto  approred 
Mardi  8,  1873,  beine  section  4424  of  the  Re- 
vised Sutntes   of  1881,"   is  not  sufficient   to 
amend  Act  March  8^  1873,  {  2,  which  amended 
and  took  the  place  of  Act  Mardi  6,  1865,  i  33, 
and  became  Bct.  8l  {  4421.     Jordan,  J.,  dis- 
senting. 

Appeal  from  drcnlt  coart,  Hancock  connty. 

Application  for  mandamoa  on  the  relation 
of  Quitman  Jackson  to  Lawrence  Boring, 
auditor.  Writ  iasned,  and  defendant  appeals. 
Afilrmed. 

Felt  &  Jackson,  W.  A.  Ketcbam,  Atty.  Gen., 
Stlmson,  Stimson  ft  Hlgglna,  and  H.  Allen 
Condit^  for  appellant.  Kerns  A  Bailey,  B.  F. 
Stuart,  and  Manh  A  Cook,  for  appellee. 

HOWARD,  O.  J.  On  the  3d  day  of  June, 
1805,  the  township  trustees  of  Hancock  coun- 
ty, under  provisions  of  section  2  of  an  act 
entitled  "An  act  to  amend  an  act  entiUed  'An 
act  to  provide  for  a  general  system  of  com- 
mon schools,'  etc.,  approvea  March  6,  1865, 
and  adding  supplemental  sections  thereto^" 
approved  March  8.  1873  (Acta  1873,  p.  75; 
Rer.  St  1881,  i  4424;  Rev.  St.  1S94,  |  5900), 
met  at  tbe  office  of  the  county  auditor  and 
elected  the  relator  superintendent  of  schools 
for  tbe  ensuing  term  of  two  years.  The  au- 
ditor refusing  to  make  a  record  of  such  elec- 
tion, or  to  accept  and  approve  the  oath  of 
office  and  bond  tendered  by  tbe  relator,  and 
to  report  bis  name  and  address  to  tbe  super- 
intendent of  public  instruction,  as  required 
by  said  section  of  the  statute,  this  suit  was 
brought  for  mandate  to  compel  the  perform- 
ance of  such  duties.  On  the  issue  of  tbe  al- 
ternative writ,  the  auditor  made  return  there- 
to, admitting  the  truth  of  tbe  matters  therein 
oharged,  but  said,  by  way  of  avoidance,  that 
tbe  said  section  of  tbe  statute  of  March  8, 
1873,  under  which  tbe  relator  claimed  bis 
riection,  had  been  repealed  by  an  act  of  tbe 
general  assembly,  in  force  March  9,  1895 
(Acts  1895,  p.  208);  and  that  according  to 
tbe  provisions  of  said  last  mentioned  act  the 


election  of  a  county  snperintnident  was  post- 
poned nntfl  the  first  Monday  of  September, 
1885.  To  this  return  a  demnrrer  was  sna- 
talned,  after  which  Judgment  was  rendered 
against  awellant  and  a  iieremptory  writ  is- 
sued. The  question  to  be  decided  is  wbetfaer 
tbe  act  at  March  9.  iSaio,  is  a  valid  law. 

It  la  admitted  Iv  both  parties  to  this  ap- 
peal that  tbe  title  and  tbe  enacting  danse 
of  tbe  statute  In  qnestlMi  are  defective.  Tbe 
appellee  insists  that  these  defects,  under  re- 
peated decisions  of  this  court  are  fatal  to  tba 
validity  of  tbe  law;  while  connael  for  appel- 
lant argne  that  notwithstanding  tbe  defects 
complained  of,  the  intent  of  tbe  legislature  in 
tbe  enactment  of  tbe  statute  is  manifest  and 
that  this  intent  has  been  expressed  in  substan- 
tial oompUance  with  the  requirements  of  tba 
constitution.  Tbe  title,  together  with  tbe  en- 
acUng  clause  of  the  act  of  Marcb  9.  1895, 
reads  as  follows:  "An  act  to  amend  sectloa 
33  of  an  act  entitled  'An  act  to  provide  for  a 
general  system  of  common  acboola,  the  offi- 
cers tliereof,  and  tbelr  respective  powers 
and  duties  and  matten  properly  connected 
therewith,  and  prescribing  the  fees  for  cer- 
tain officers  therein  named,  and  for  tbe  estab- 
lishment and  regulation  of  township  libraries, 
and  to  repeal  all  laws  Inconsistent  therewith,. 
IMXuvldlng  penalties  therein  prescribed,  ap- 
proved Marcb  6,  1865,'  and  added  supple- 
mental sectiona  thereto,  approved  Marcb  8; 
1873.  being  section  4424  of  tbe  Revised  Stat- 
utes of  18S1.  and  dedarins  an  emergency. 
Section  1.  Be  It  enacted  by  tbe  general  a»- 
sembly  of  tbe  state  of  Indiana,  that  sectloa 
33  of  the  above  entitled  act  bdng  section 
4424  ot  the  Revised  SUtntes  of  18S1,  be  and 
the  same  Is  amended  to  read  as  follows: 
Sec.  33.  The  township  trustees  of  the  several 
townahipe  of  each  county  shall  meet  at  tb» 
office  of  the  county  auditor  of  such  county 
on  the  first  M<Hiday  of  Septembo',  eighteen, 
hundred  and  nlnety-flve,  and  biennally  there- 
after, and  appoint  a  county  superintendent 
who  shall  be  a  citizen,"  etc.  Both  in  tbe  title- 
and  in  the  body  of  tbe  act  it  would  thus  ap- 
pear that  tbe  legislature  expressed  its  Inten- 
tion to  amend  section  33  of  tbe  act  of  March 
6, 1865.  But  it  is  agreed  that  said  section  33 
of  tbe  act  of  1865  was  amended  by  the  act  of 
March  8,  1873,  and  has  therefore  not  been  in. 
existence  since  the  latter  date. 

"We  think  tbe  question  well  settled  by  the- 
declslons  of  this  court,"  say  counsel  for  ap- 
pellant "that  a  section  of  an  act  or  statute, 
as  amended,  supersedes  and  takes  the  place- 
of  the  section  or  statute  amended;  and  the 
section,  as  it  stood  before  such  amendment 
ceases  to  exist  and  is  efTectually  repeal- 
ed and  obliterated  from  tbe  statute,  and. 
therefore  not  subject  to  an  amendment" 
Citing  Longlois  v.  L<»iglois.  48  Ind.  60; 
Blakemore  v.  Dolan,  50  Ind.  194;  Feibleman 
V.  State,  98  Ind.  516.  Counsel,  therefore,  ad- 
mit that  so  far  as  tbe  act  In  question  pro- 
f  essen  to  be  an  amendment  of  the  act  of  1863, 
it  is  invalid,  as  being  .intended  aa  an  amende 
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ment  of  section  2  of  the  act  of  187S,  by  which 
latter  act  the  act  of  1865  had  been  amiended 
and  superseded.  "But,"  say  counsel,  "both 
the  tiUe  and  body  of  the  act  of  1895  contain 
the  descriptive  ptirase,  'being  section  4424  of 
the  Revised  Statutes  of  1881;'"  and  it  is 
hence  argued  that  this  reference  to  section 
4424  of  the  Revised  Statutes  is  sufficient  to 
identify  and  malce  definitely  known  the  sec- 
tion intended  to  be  amended.  In  other  words, 
while  it  is  admitted  that  the  act  of  1895  does 
not  refer  to  the  title  of  the  act  to  be  amend- 
ed, as  required  by  article  4,  {  21,  of  the  con- 
stitution, yet  It  Is  contended  that  a  reference 
to  tbe  corresponding  section  of  the  Revised 
Statutes  will  supply  the  deficiency.  Counsd 
have  not  satisfied  us  by  argument  or  citation 
of  authority  that  the  position  thus  taken  Is 
tenable.  In  Feibleman  v.  State,  supra,  where 
a  like  reference  to  a  section  of  the  Revised 
Statutes  was  relied  upon  to  supply  tbe  place 
of  a  reference  to  the  section  of  the  statute  to 
to  be  amended,  the  direct  contrary  was  held. 
In  that  case,  Hammond,  J.,  speaking  for  the 
court,  said:  "But  if  it  should  be  conceded 
that  It  was  intended  by  the  act  of  18S3,  In 
its  reference  to  section  1418  of  the  Revised 
Statutes,  to  amend  the  first  section  of  the 
act  of  1867,  it  is  proper  to  inquire  whether 
such  mode  of  statutory  amendment  has  the 
sanction  of  the  constitution.  If  tbe  intention 
of  the  act  of  1883  was  not  tbe  amendment  of 
the  first  section  of  the  act  of  1852,  but  the 
amendment  of  the  first  section  of  the  act  of 
1867  (by  which  the  act  of  1852  had  been 
amended),  then  all  references  in  the  title  of 
said  act  of  1883  to  said  act  of  1852  should 
be  regarded  as  surplusage,  and,  when  elim- 
inated, the  title  of  said  act  of  1883  would 
Tead,  'An  act  to  amend  section  1418  of  the 
Revised  Statutes,  and  declaring  an  emergen- 
cy.' Would  this  be  sufficient?  In  other 
words,  may  a  section  of  the  Revised  Statutes 
of  1881,  or  a  section  of  any  other  statute, 
be  amended  by  mw«ly  naming  the  section 
sought  to  be  amended,  without  referring  to 
tbe  title  of  the  act  of  which  it  forms  a 
IMirt?"  After  an  examination  of  the  forco 
and  application  of  the  constitutional  provi- 
sion tn  question  (article  4,  {  21),  to  show  that 
In  all  cases  it  is  necessary  to  refer  to  the 
tltie  of  the  act  to  be  amended  as  well  as  to 
set  out  the  act  as  revised  or  tbe  section  as 
amended,  the  learned  Judge  continues: 
•This  construction  gives  meaning  and  force 
to  each  clause  of  section  21,  supra,  of  tbe  con- 
stitution, and  its  observance  enables  the  leg- 
islature to  act  understandingly  in  the  amend- 
ment of  statutes.  If  a  section  in  the  Re- 
vision of  1881  may  be  amended  by  simply  re- 
ferring to  it  by  number,  so  may  a  law  of  any 
session  of  the  legislature  be  amended  In  the 
same  way  by  a  titie  like  this:  'An  act  to 
amend  section  3,  on  page  46  of  the  Acta  of 
1SS3.'  This  would  lead  to  looseness  and  un- 
certainty in  statutory  amendments,  which  it 
wad  tile  main  object  of  the  constitutional  pro- 


vision under  consideration  to  iirer«it:  Bee* 
tion  19  of  article  4  of  the  constitution  pro- 
vides that  'every  act  shall  embrace  but  (Xie 
subject  and  matters  properly  connected 
therewith;  which  subject  shall  be  expressed 
In  the  titie.'  And  this  *titiei,'  we  think,  under 
section  21,  supra,  must  be  referred  to  when  any 
subsequent  amendment  of  the  act  is  made." 

Counsel  criticise  the  Feibleman  Case  as 
having  "put  rather  a  strained  construction 
on  the  constitutional  provision  above  set  out" 
(article  4,  I  21);  but  we  are  Impressed  with 
the  soundness  of  the  reasoning  of  the  court, 
and  see  no  sufficient  cause  to  reject  its  au- 
thority. Indeed,  the  attorney  general,  who 
has  filed  a  very  candid  brief  In  support  of  tbe 
act  under  consideration,  admits  that  it  is  in- 
sufficient as  an  amendment  of  the  act  of  1878, 
In  so  far  as  it  mtfely  refers  to  the  act  of 
1865,  or  to  section  4424  of  the  Revised  Stat- 
utes of  1881.  "It  must,  therefore^  be  taken 
as  settied,"  says  be,  "that  so  tar  as  the  act 
of  1890  attempts  to  amend  the  act  of  March 
9,  1865.  w  section  4424  of  tbe  Revision  of 
1881,  it  is  inoperative  and  void,  as  attempting 
to  amend  (a)  something  that  was  not  in  exist- 
ence; (b)  to  amend  a  section  without  naming 
any  title  of  the  section  sought  to  be  amend- 
ed." The  attorney  general  himself,  however, 
advances  a  theory,  based  uiwn  the  words, 
"and  added  supplemental  sections  thereto,  ap- 
proved March  8, 1873,"  in  the  titie  of  the  act 
of  1885,  from  which  he  argues  the  validity  of 
the  act  We  confess  that  we  have  found  it 
difficult  to  follow  the  reasoning  of  the  able 
representative  of  the  state  in  this  subtie  ar- 
gument After  expressly  excluding,  as  we  have 
seen,  the  reference  to  the  act  of  1865,  and  to 
section  4424  of  the  Revised  Statutes  of  1881, 
as  insufficient  to  validate  the  act  of  1895, 
he  nevertheless  says:  "Tbe  act  of  1895  refers 
to  section  83  of  the  act  of  March  6, 1865,  with 
supplementary  sections  added,  approved 
March  8,  1873,  being  section  4424  of  the  Re- 
vised Statutes  of  1881.  A  comparison  of  se<>- 
tion  4424  with  sectlcm  2  of  tbe  amendatory 
act  of  March  8,  1873,  will  disclose  that  they 
are  one  and  the  same  thing,  to  wit,  section 
33  of  the  act  of  March  6, 1865  (not  It  is  true, 
as  originally  enacted,  but  as  amended  March 
8,  1873),  and  that  the  titie  is  as  entirely  with- 
in the  reason  of  the  constitutional  rule  as  was 
the  titie  in  the  Bush  Case."  Bush  v.  City 
of  Indianapolis.  120  Ind.  476,  22  N.  E.  422. 
This  seems  to  us— we  say  it  In  all  candor— 
a  violent  and  far-fetched  effort  to  attain 
what,  we  think,  was  Intended  by  tbe  consti- 
tution to  be  a  plain  and  evident  identification 
of  a  statute  to  be  amended.  We  have  not 
found,  on  examination,  that  any  of  our  deci- 
sions go  so  far  as  counsel  would  thus  have 
us  go  In  upholding  so  strained  a  construction 
of  a  plain  constitutional  provision. 

In  the  case  of  Bush  v.  City  of  Indianapolis, 
supra,  upon  which  counsel  rely,  the  title  of 
the  amending  statute  (Acts  1889,  p.  395)  was 
absolutely  correct,  according  to  the  severest 
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rales  of  constractloii.  '^t  wfU  be  otMerred," 
said  tbe  court  in  tliat  caae.  "tbat  tbe  title  of 
the  act  seta  ont  at  fnll  length  the  title  of 
the  act  Booght  to  be  amended,  recites  that  It 
la  the  intention  to  amend  section  6  of  said 
act,  and  that  section  6  of  said  act  is  section 
5317  of  tbe  Berised  Statntes  of  1881,"  and 
section  72S2  ot  the  Revised  Statntes  of  18&i. 
While  tn  tbe  enacting  clause  the  nsual  and 
proper  method  would  have  been  to  enact 
"that  section  6  of  tbe  above-entitled  act  be 
amended  so  as  to  read  as  follows,"  yet,  as 
the  title  expressly  stated  that  section  6  ot 
said  act  was  section  5317  of  tbe  Revised 
Statutes,  the  court,  recognizing  "that  under 
our  constitution  it  takes  both  tbe  title  and 
the  body  of  an  act  to  constitute  a  valid  law," 
and  that  both  must  therefore  be  construed  to- 
gether, rightly  concluded  that  it  was  a  sub- 
stantial compliance  with  the  constitution  for 
the  enacting  clause  to  name  "section  5317  of 
tbe  Revised  Statntes  of  1881,"  instead  of  its 
equivalent, — "section  6  of  the  above^ntitled 
act"  In  the  act  of  1895,  however,  there  is 
not,  either  in  the  title  (»  in  the  body  of  the 
act,  any  such  identification  of  section  2  of 
the  act  of  1873  (the  section  to  be  amended) 
with  section  4424  of  the  Revised  Statntes  ot 
1881  (section  5900  of  the  Revised  Statutes  of 
1894);  tbe  said  section  2  of  the  act  of  1873 
not  being  even  mentioned  In  the  act  of  1895. 
We  may  observe,  in  addition,  that  this  court 
has  already,  In  two  decisions,  refused  to  con- 
sider the  clause  here  referred  to  by  the  at- 
torney general  as  suflSclent  to  sustain  a  like 
defective  title  and  enacting  clause,  in  a  for- 
mer attempt  to  amend  this  same  section  2  of 
the  act  of  1873.  By  the  act  of  March  9,  1875 
(Acts  Reg.  Sess.  1875,  p.  131),  it  was  at- 
tempted to  amend  the  very  section  2  of  the 
act  of  March  8,  1873,  which  the  act  before  ns 
—that  of  March  9,  1895— also  attempted  to 
amend.  The  title  and  enacting  clause  of  the 
act  of  1875  read  as  follows:  "An  act  to  amend 
section  thirty-three,"  etc.,  "of  an  act  entitled 
'An  act  to  provide  for  a  g'eneral  s>8tem  of 
common  schools,'  etc.,  approved  March  6, 
1866,  and  adding  supplemental  sections  there- 
to, approved  March  8,  1873.  Section  1.  Be 
It  enacted,"  etc.,  "that  section  thirty-three  of 
said  act  be  and  tbe  same  is  hereby  amend- 
ed so  as  to  read  as  follows."  It  will  be 
seen  that  the  title  and  enacting  clause  of  the 
amendatory  act  of  1875  are  substantially 
identical  with  those  of  tbe  act  of  1895.  In 
both  are  found  the  clauses,  "and  adding  [add- 
ed] supplemental  sections  thereto,  approved 
March  8, 1873,"  to  which  the  attorney  general 
alludes  as  sufficient  to  save  the  act  of  1895. 
But  in  Board  v.  Smith,  52  Ind.  420,  and  again 
in  State  v.  Harrison,  67  Ind.  71,  this  court 
expressly  held  the  act  of  1875  void,  as  an  at- 
tempt to  amend  the  act  of  1873.  for  the  rea- 
son that  the  act  of  1865,  and  not  that  of 
1873,  was  referred  to  in  the  title. 

In  a  supplemental  brief,  additional  counsel 
appearing  for  the  appellant  advance  still  an- 
other theory,  to  the  effect  that,  under  the  de- 


tiMooB  ot  this  court.  It  would  have  been  suffi- 
cient if  tn  the  act  before  us,  the  title  had 
merdy  referred  to  section  33  4^  the  act  of 
1865,  omitting  all  reference  to  tbe  amenda- 
tory act  of  1873,  or  to  section  4424  of  the  Re- 
vised Statutes  of  188L  In  support  of  this 
contenticHi,  BeU  v.  Malsb,  137  Ind.  229,  36  N. 
E.  358,  1118,  is  cited  to  show  tbat  "a  tiUe 
stating  that  an  act  is  an  act  to  amend  a  given 
section  of  another  act  sufficiently  advertises 
the  purposes  of  the  amendatoiy  act"  We 
are  at  a  loss  to  understand  bow  this  can 
help  the  act  of  1895,  the  title  of  which  does 
not  state  that  the  act  is  an  act  to  amend 
any  section  In  force  at  the  time  of  the  pro- 
posed amendment,  but  a  section  long  before 
repealed.  E2qually  inapplicable  is  tbe  quota- 
tion from  FuUer  y.  Cox,  135  Ind.  46,  34  N.  G. 
822,  where  the  title  was  not  that  of  an  amend- 
atory, Dut  3t  a  supplemental,  act;  supple- 
mental also  "to  all  acts  amendatory"  of  the 
original  act  So  in  Boblnson  v.  City  of  Val- 
paraiso, 136  Ind.  616,  36  N.  B.  644,  there  was 
no  question  as  to  the  correctness  of  an 
amendment,  but  only  as  to  which  of  two 
laws  governed  in  a  given  case;  and  it  was 
held  that,  as  the  amendments  had  become  a 
part  of  the  original  act,  the  act  as  so  amend- 
ed was  the  law  of  the  case. 

Counsel  go  even  further,  and,  in  opposition 
to  the  concession  of  the  attorney  general,  and 
also  to  what  we  think  evident  to  be  the  law, 
say  that,  "if  the  title  of  tbe  act  in  controversy 
had  simply  stated  that  it  was  an  act  to 
amend  section  4424  of  the  Revised  Statutes 
of  18S1,  the  purpose  of  the  act  would  have 
been  sufficiently  advertised  in  tbe  title." 
This  would  certainly  be  a  very  loose  method 
of  revising  and  amending  statutes,  as  is 
clearly  shown  in  the  Feibleman  Case,  supra. 
Nor  do  we  think,  as  counsel  claim,  that  such 
a  method  is  sanctioned  in  the  case  of  Bush 
V.  City  of  Indianapolis,  supra.  There,  as  we 
have  already  said,  the  reference  to  the  title 
of  the  old  act  was  complete  in  the  title  of 
the  new  act  In  addition,  the  number  of  tbe 
corresponding  section  of  the  Bevlsed  Statutes 
was  given.  Afterwards,  in  the  body  of  the 
amendatory  statute,  the  section  of  the  Revis- 
ed Statutes  so  identified  in  the  title  was  used 
instead  of  the  section  of  the  act  to  be  amend- 
ed. Construing  the  title  and  the  body  of  the 
amendatory  act  together,  it  was  held  that 
the  section  to  be  amended  was  thus  Identi- 
fied substantially  as  required  by  the  consti- 
tution. Here  it  is  not  section  2,  or  any  other 
section  of  the  act  of  1873,  but  section  33  of 
the  act  of  1865,  a  repealed  section,  that  Is 
identified  with  a  section  of  the  Revised  Stat- 
utes. Unless  the  current  of  our  decisions  as 
to  the  amendment  of  statutes  is  to  be  turned 
aside,  and  many  well-considered  cases  over- 
ruled, we  must  hold  that  an  amendatory  act 
as  that  of  March  9,  1895,  which  wholly  falls 
to  refer  to  the  act  to  be  revised  or  the  section 
to  be  amended,  is.  imder  the  constitution, 
void.  Nor  is  It  enough  that  the  statute  to  be 
amended  be  identified;  it  must  be  Identified 
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Bnbstantially  In  the  manner  provided  for  In 
the  constitution,  as  tlie  same  lias  been  In- 
terpreted by  an  tinbroken  line  of  tlie  deci- 
sions of  this  court  Tlie  Judgment  Is  affirm- 
ed. 

HACKNBT,  J.  (concurring).  The  ques- 
tion presented  by  the  record  is  as  to  the  con- 
stitutional validity  of  the  act  of  the  general 
assembly  passed  March  9,  1895  (Acts  1895, 
p.  208).  The  general  school  law  of  Ifarch 
6, 1866,  in  section  33  thereof,  provided  for  the 
selection  of  a  school  examiner  (Acts  1865,  p. 
8).  In  1873  that  section  of  the  act  of  1865 
was  amended,  and  supplemental  sections 
were  added  to  said  act  (Acts  187S,  p.  76,  {  2). 
By  that  amendment  the  office  of  county  su- 
I>erintendent  was  substituted  for  that  of 
school  examiner,  and  appointments  to  that 
office  were  provided  for.  By  the  act  of  1895 
it  was  attempted  to  change  the  time  for  the 
appointment  to  said  office,  and  the  act  was 
entitled  ail  follows:  "An  act  to  amend  section 
83  of  an  act  entitled  'An  act  to  provide  for  a  gen- 
eral syitem  of  common  tehooU.  the  offleen  thereof 
ani  their  retpeetive  poioers  and  duties,  and  matten 
properly  eonnected  therewith,  and  preteribing  the 
feet  for  eeriain  officers  therein  named  and  for  the 
ettabliehment  and  regulation  of  toiomhip  libra- 
rie*.  and  the  repeal  of  all  latut  ineoneittent  there- 
with, providing  penalties  tlierein  prescribed,' 
approved  March  6,  1865,  and  added  supple- 
mental sections  thereto,  approved  March  8, 
1873,  being  section  4424  of  the  Bevised  Stat- 
utes of  1881,  and  declaring  an  emergency." 
The  words  italicized  constitute  the  title  to 
the  act  of  1865.  If  we  consider,  in  connec- 
tion with  the  preceding  language  of  the  title, 
the  words  "and  added  supplemental  sections 
thereto,  approved  March  8,  1873,"  as  a  part 
of  the  title  to  the  act  which  it  was  intended 
to  amend,  we  are  met  with  the  fact  that  no 
act  of  1873  bears  a  title  in  the  words  so 
connected.  There  are  two  acts  of  March  8, 
1873,  which  amend  the  act  of  1863  and  add 
supplemental  sections  thereto.  See  Acts  1873, 
p.  68;  Acts  1873,  p.  75.  The  titles  of  the 
two  acts  of  1873  are  identical,  and,  aside 
from  the  references  to  section  33,  and  to 
Bev.  St  1881,  8  4424,  the  tlUe  of  the  act  of 
1895  would  refer  with  like  certainty  to  either. 
But  besides  the  uncertainty  arising  from  the 
likeness  of  the  titles  of  the  two  acts  of  1873, 
the  title  of  the  act  of  1895  becomes  more 
ambiguous  when  we  recall  the  fact  that  its 
language  omits  from  that  of  the  title  of  either 
of  the  acts  of  1873  the  words  "An  act  to 
amend  an  act  entitled,"  and  it  substitutes  the 
word  "added"  for  the  word  "adding,"  as  em- 
ployed in  each  of  the  titles  of  1873.  As  ap- 
plied to  either  of  the  acts  of  1873,  the  title 
of  that  of  1895,  purporting  to  amend  section 
33,  and  the  enacting  clause,  directing  the 
amendment  to  "section  33  of  the  above-enti- 
tled act"  we  are  confronted  with  an  impass- 
able barrier  in  the  fact  that  the  first  of  the 
acts  of  1873  contains  but  16  sections,  while 
the  second  contains  but  11. 

v.4lN.E.no.l3— 18 


If  we  accept  the  language  of  the  title  and 
that  of  the  enacting  clause  as  expressing  an 
intention  to  amend  section  33  of  an  act  the 
title  of  which  is  given,  there  Is  no  escape 
from  the  conclusion  that  such  act  is  that 
of  1865,  since  the  title  to  no  other  act  is 
given,  and  since  it  Is  found  that  no  other  act 
to  which  reference  could  have  been  possible 
contained  a  "section  33."  But  as  if  to  add 
confusion  to  the  already  existing  ambiguities, 
the  title  includes  the  additional  words  "be- 
ing section  4424  of  the  Revised  Statutes  of 
1881."  Can  these  words  be  employed  to  give 
direction  to  the  act  which  It  was  desired  to 
amend,  and  by  them  to  determine  that  an  in- 
tention which  we  do  find  expressed  In  the 
title  and  in  the  enacting  clause  shall  not  pre- 
vail? This  question  has  been  answered  in 
the  negative  by  the  case  of  Feibleman  v. 
State,  9S  Ind.  516,  wh«:e  the  amendatory 
act  was,  by  its  title,  directed  to  a  section  of 
an  act  which  had  been  previously  amended, 
but  it  contained  a  further  direction,  to  wit 
"behig  section  1418  of  the  Revised  Statutes," 
which  section  of  the  statutes  was  from  the 
act  so  previously  amending  the  original  act 
It  was  held  that  the  constitutional  method 
of  designating  the  act  to  be  amended  was 
by  reference  to  its  title,  and  not  by  ref- 
erence to  a  section  of  the  Revised  Statutes; 
that  sections  19,  21,  art.  4,  of  the  consti- 
tuUon  (Rev.  St  1894.  {§  115,  117),  require 
amendatory  acts,  like  original  acts,  to  ex- 
press their  BUlyJect  In  a  title  by  uniform 
method,  and  with  freedom  from  looseness 
and  uncertainty,  and  that  this  is  accomplish- 
ed by  reference  to  the  title  of  the  act  to  be 
amended,  and  never  by  reference  to  a  section 
in  the  Revised  Statutes.  Besides  the  de- 
parture from  the  constitutional  method  of 
amending.  It  is  a  well-known  fact  that  revi- 
sions of  the  statute  law  are  not  always  by 
legislative  authority  or  recognition,  and  many 
times  laws  are  Incorrectly  copied  Into  the 
revised  edition.  In  this  instance  it  will  be 
seen  that  there  are  no  less  than  four  changes 
In  the  phraseology  in  the  act  of  March  8, 
1873,  by  the  revisers.  In  carrying  section  2 
Into  Rev.  St  1881,  %  4424. 

Returning,  therefore,  to  the  other  portions 
of  the  act,  we  find  authority  for  the  construc- 
tion that  the  amendment  was  legally  directed 
to  section  33  of  the  act  of  1865.  Blakemore 
V.  Dolan,  50  Ind.  194;  Board  v.  Smith,  52  Ind. 
420;  State  v.  Harrison,  67  Ind.  71.  In  Board 
V.  Smith,  and  in  State  v.  Harrison,  construc- 
tion was  given  to  an  act  of  March  9,  1875 
(Acts  1875,  p.  131),  the  title  of  which  was  as 
follows:  "An  act  to  amend  sections  thirty- 
three,  thirty-seven  and  forty-three,  and  sup- 
plemental section  six,  of  an  act  entitled  'An 
act  to  provide,'"  etc.,  continuing  with  the 
title  of  the  act  of  March  6,  1865,  to  which 
we  have  referred,  and  concluding  with  the 
words  "and  adding  supplemental  sections 
thereto,  approved  March  8,  1873."  It  was  ex- 
pressly held  that  the  amendment  was  direct- 
ed to  the  act  of  1865,  and  not  to  the  ameoda- 
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tory  act  of  1873.  When  'the  act  then  In  ques- 
tion l8  compared  with  that  now  in  question 
it  will  be  seen  that,  aside  from  the  ambisul- 
ties  of  the  act  of  1S95,  to  which  we  have  re- 
ferred, the  questions  presented  in  those  cases 
and  in  this  are  identical.  In  Blakemore  v. 
Uolan,  the  decision  InToIved  attempted  amend- 
ments to  this  act  of  1865,  and,  in  one  view  of 
the  present  case,  is  decisive  of  the  question. 
Then  the  fifth  section  of  the  act  of  1865  had 
been  amended  in  1873  (Acts  1873,  p.  68),  and 
in  1875  (Acts  Reg.  Sees.  1875,  p.  135)  an  act 
was  passed,  the  title  of  which  designated  for 
amendment  section  1  of  said  act  of  1873, 
which  had  so  amended  section  5  of  the  origi- 
nal act,  but  it  was  enacted  "that  section  5 
of  the  above-recited  act  be  amended,"  etc. 
In  section  1  of  the  act  of  1873  the  amended 
section  stood  by  the  original  section  number, 
5,  as  in  the  present  case  the  amendatory  sec- 
tion, 2,  attempts  to  amend  the  original  sec- 
tion to  stand  as  33.  In  that  case  the  second 
amendatory  act  was  held  to  apply  to  the  first 
act,  and  not  to  the  act  of  1873.  So  we  must 
bold  in  this  case.  The  amendment,  having 
been  directed  to  a  law  which  bad  been  su- 
perseded by  an  amendment,  was  void,  the 
first  amendment  having  taken  the  place  of 
the  original  law.  Hall  t.  Craig,  125  Ind.  523, 
25  N.  E.  638;  Feibleman  y.  State,  supra;  Mc- 
In^re  t.  Marine,  93  Ind.  193;  Brocaw  v. 
Board,  73  Ind.  543;  State  v.  Harrison,  supra; 
Ford  V.  Boolcer,  53  Ind.  395;  Board  t.  Smith, 
supra;  Blakemore  t.  Dolan,  supra;  Longlois 
V.  Longlois,  48  Ind.  60;  Board  v.  Markle,  46 
Ind.  96;  Draper  v.  Falley,  33  Ind.  465.  If 
we  should  deny  the  correctness  of  the  con- 
struction made  In  State  v.  Harrison  and 
Board  V.  Smith,  thereby  overruling  those 
cases,  and  should  accept  the  contmtlon  that 
the  amendment  was  directed  to  the  first 
amendatory  act,  and  not  to  the  original  act, 
we  would  but  the  more  certainly  condemn  the 
act  of  1895,  by  holding  the  act  of  1873  to 
have  been  superseded  by  that  of  1875,  which 
attempted  to  amend  said  section  33  of  the 
act  of  1866.  Whether  treated  as  an  attempt- 
ed amendment  of  the  act  of  1865,  or  by  the 
constitutional  rule  for  the  amendment  of 
laws  as  clearly  pointed  out  in  Feibleman  v. 
State,  supra,  or  from  a  duty  to  Identify  with 
iieasonable  certainty  the  act  to  be  amended, 
the  act  of  1896,  in  my  opinion,  is  invalid. 

JORDAN,  3.  (dissenting).  I  cannot  concur 
in  the  result  reached  in  the  opinion  of  the 
majority  of  this  court,  and  adjudge  that  the 
statute  in  controversy  is  Invalid.  The  law 
is  assailed  upon  the  alleged  grounds  that  the 
legislative  body  neglected  to  duly  observe 
the  forms  required  by  the  constitution  of 
this  state,  which  are  necessary  to  give  valid- 
ly to  amendatory  acts.  Section  19  of  article 
4  of  the  constitution  provides:  "Every  act 
shall  emtHace  but  one  subject  and  matters 
properly  connected  therewith,  which  subject 
shall  be  expressed  In  the  title."  Section  21  of 
the  same  article  provides:     "No  act  sliall 


ever  be  revised  or  amended  by  mere  refer- 
ence to  Its  title;  but  the  act  revised,  or  the 
section  amended  shall  be  set  forth  and  pub- 
lished at  fuU  length."  It  is  evident  that,  hi 
the  passage  of  the  statute  Involved  In  the 
case  at  bar,  the  latter  section  of  the  consti- 
tution above  cited  was  not  violated,  as  no 
attempt  was  made  to  revise  an  act,  or  amend 
a  section  by  mere  reference  to  its  title.  The 
section  amended  was  set  forth  and  published 
at  length. 

But  it  is  contended  by  the  learned  counsel 
for  appellee  that  the  statute  In  question  was 
an  attempt  uiwn  the  part  of  the  legislature 
to  amend  the  original  section  33  of  the  act  of 
March  6,  1865,  and  that  consequently  the  act 
resulted  in  amending  this  section,  'Which  bad 
been  amended  by  an  act  approved  March  8, 
1873,  and  was  therefore  not  in  exlstrace.  In 
my  Judgment,  this  contention  cannot  be  sus- 
tained. Of  course  it  is  conceded  aa  a  settled 
principle  of  law  that  where  a  section  of  a 
statute  has  been  amoided  it  no  longer  ex- 
ists In  its  original  form,  but  is  superseded  by 
the  section  as  amended.  The  title  of  the 
act  of  1895  reads  as  foUows:  "An  act  to 
amend  section  33  of  an  act  entitled  'An  act 
to  provide  for  a  goietal  system  of  common 
schools,  the  officers  tha«of,  and  their  respec- 
tive powers  and  duties,  and  matters  properly 
connected  therewith,  and  prescribing  the  fees 
for  calain  ofilcers  herein  named,  and  for 
the  establishment  and  regulatloa  of  town- 
ship llbrariefl,  and  to  repeal  all  laws  Incon- 
sistent therewith,  providing  poialties  there- 
in prescribed,  approved  Bfarch  6,  1865,'  and 
added  supplemental  sections  thereto,  approved 
March  8,  1873,  being  section  4424  of  the  Re- 
vised Statutes  of  1881,  and  declaring  an 
emergency."  If  it  was  not  intotded  to  amend 
section  33  as  It  existed  by  virtue  of  the 
amendment  of  1873,  and  as  it  had  been  in- 
corporated into  section  4424,  Rev.  St.  1881, 
why  did  not  the  draughtsman  of  the  bill  of 
1896  end  Its  tiUe,  after  reciting  that  of  the 
act  of  18657  Why  continue  with  the  words 
"and  added  supplonentary  sections  thereto 
approved  March  8,  1873,  being  section  4424 
of  the  Revised  Statutes  of  1881"?  These 
words  are  in  the  title,  and  are  there  to  serve 
a  purpose,  namely,  to  advertise  that  it  was 
the  intention  to  amend  section  33  as  amended 
by  the  act  of  March  8,  1873,  and  as  It  had 
been  set  forth  and  published  in  section  4424 
of  the  Revision  of  1881.  F(H%e  and  effect 
must  be  given  to  these  words  by  courts. 
They  cannot  be  waived  aside  or  discarded. 

In  Cooley,  Const  Lim.  pp.  57,  58,  it  is  said: 
"It  is  not  to  be  supposed  that  any  words 
have  been  employed  without  occasion,  or 
without  intent  that  they  should  have  effect 
as  part  of  the  law.  The  rule  applicable  here 
is  tliat  ^ect  Is  to  be  given,  if  {xtssible,  to 
the  whole  instrument,  and  to  every  section 
and  clause."  By  giving  the  proper  force  and 
effect  to  these  words  and  to  those  employed 
in  the  enacting  part  of  the  act,  to  wit,  "that 
section  33  of  the  above-entitled  act,  being 
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section  4424  of  tbe  Revised  Statutes  of  1881, 
be  and  the  same  is  amended  to  read  as  fol- 
lo\T8,"  etc.,  It  is  apparent,  I  think,  that  the 
legislature  Intended  to,  and  did,  amend  sec- 
tion 33,  as  amended  by  the  amendatory  act 
of  March  8,  1873,  and  that  there  was  no  In- 
tention or  attempt  to  amend  the  original  sec- 
tion 33  of  the  act  of  1865;  and  that  this  legis- 
lative purpose  was  sufficiently  advertised  in 
the  title  of  the  act  in  question. 

In  the  case  of  Bell  t.  Maish,  137  Ind. 
229,  36  N.  E.  358,  1118,  the  court  said:  "We 
think  that  a  title  stating  that  an  act  is  an 
act  to  amend  a  given  section  of  anoth»  act 
sufficiently  advertises  the  purpose  of  the 
amendatory  act,  which  is  the  chief  object  of 
the  constitutional  provision."  If  tbe  object 
of  the  title  is  to  advertise  the  purpose  of  the 
bill,  it  must  be  evident  that  every  member  of 
the  last  general  assembly,  of  ordinary  undeiv 
standing,  was  by  the  title  to  the  act  in  question 
notified  that  its  purpose  was  to  amend  section 
33  as  amended,  and  not  the  section  as  it  orig- 
inally existed.  If  any  doubts  had  arisen  in 
the  minds  of  the  assemblymen  they  would 
have  been  removed  by  the  words  "being  sec- 
tion 4424  of  the  Revised  Statutes  of  1881," 
as  used  in  the  tlUe,  and  also  in  the  enacting 
clause  of  tbe  statute;  for,  ap<»i  an  exam- 
ination, it  would  have  beoi  found  that  sec- 
tion 4424,  Rev.  St  1881,  was  section  33  of 
the  act  of  1865,  as  amended.  Much  stress 
is  placed  by  counsel  for  appellee  upon  the 
decision  of  Feibleman  v.  State,  98  Ind.  516. 
But  that  case  is  easily  distinguished  from 
the  one  now  before  the  court  In  the  title 
of  the  act  considered  in  the  Feibleman  Case, 
it  was  declared  to  be  an  "act  to  amend  sec- 
tion 1,"  etc.,  "of  an  act  approved  June  9,  1852, 
being  section  1418  of  the  Revised  Statutes." 
There  was  In  no  manner  any  reference  to  the 
amendatory  act  of  1867;  and  the  enacting 
clause  read,  "Be  it  enacted,"  etc.,  "that  section 
1  of  the  above-entiUed  act  be  amended  to 
read  as  follows,"  etc.,  section  1418  of  the 
Revision  being  entirely  omitted.  Hammond, 
J.,  In  the  opinion,  on  page  519,  said:  "Our 
conclusion,  after  careful  consideration,  is 
that  the  object  of  the  act  of  1883  was  to 
amend  the  first  section  of  the  act  of  1852. 
The  reasons  for  this  are  apparent  both  in  the 
tltie  and  body  of  the  act  of  1883.  The  tltie 
of  the  act  of  1883  sets  out  verbatim  the  titie 
of  the  act  of  1852,  giving  the  date  of  its  ap- 
proval, specifies  tliat  It  is  an  act  to  amend 
the  first  section  of  said  act  of  1852,  and 
makes  no  reference  by  quotation,  date,  or 
otherwise,  to  the  amendatory  act  of  1867. 
And  then,  after  the  enacting  clause,  the  first 
section  of  the  act  of  1883  provides  "that  sec- 
tion 1  of  the  above-entitied  act  [the  act  of 
1852]  be  amended  to  read  as  follows,"  etc. 
The  reasons  for  the  conclusion  reached  In  the 
above  case— that  the  object  of  the  act  <rf 
1883  was  to  amend  the  first  section  of  the 
act  of  1852— are  stated  by  the  court  to  be 
based  upon  the  fact  that  the  former  act  set 
ont  verbatim  the  title  of  the  latter,  and  made 


"no  reference  by  quotation,  date,  or  otherwise, 
to  the  amendatcHry  act  of  1867."  But  this 
objection  caimot  be  successfully  urged  against 
the  titie  of  the  statute  now  in  question,  for 
the  reason  that  it  does  refer  to  the  amenda- 
tory act  of  1873,  by  the  words  "and  added 
supplementary  sections  thereto,  approved 
March  8,  1873,  being  section  4424,"  etc.  It 
is  seen  that  the  titie  of  the  act,  after  quot- 
ing a  part  of  the  amendatory  act  of  1873. 
which  it  proposed  to  amend,  also  referred  to, 
and  gave  the  date  of,  its  approval;  and  then. 
In. order  that  all  members  of  the  legislature 
and  others  concerned  might  be'  fully  apprised 
of  the  purpose  or  object  of  the  bill,  the  sec- 
tion of  the  Revised  Statutes  was  given.  This 
undoubtedly  made  the  title  certain  to  a  com- 
mcm  intent  It  is  well  settied  that  in  the 
construction  of  statutes,  as  well  as  of  c(m- 
tracts,  "that  which  can  be  made  certain  is 
certain."  By  an  act  of  the  general  asson- 
bly  approved  April  18,  1881  (Acts  1881,  p. 
605),  provisions  for  the  rervision  and  publica- 
tion of  the  statutes  of  this  state  were  made. 
Section  3  of  this  act  provided  that  the  com- 
missioners should  annotate  the  contents  of 
the  volumes  so  as  to  show,  by  proper  refer- 
ence, the  acta  or  sections,  the  time  when 
they  went  into  toece,  etc.  Section  4  provided 
that  the  volume  should  be  known  as  the 
"Revised  Statutes  of  1881."  It  therrfore  ap- 
pears that  both  the  titie  and  the  enacting 
clause  of  the  act  in  controversy  employed 
the  legally  authorized  name  by  referring  to 
the  "Revised  Statutes  of  1881."  By  an  ex- 
amination of  section  4424,  Rev.  St  1881,  the 
authorized  annotation  will  be  found.  At  the 
head  of  this  section  are  the  words  "1875,  p. 
75;  in  force  March  8,  1873."  Followhig  the 
number  of  the  revised  section  are  the  words 
"county  superintendent,"  and  the  numerals 
"33."  By  these  annotatl<»B  it  clearly  ap- 
pears that  this  section,  4424,  will  be  found 
on  page  76  of  the  Acts  of  1875,  and  that  it 
went  into  force  March  8,  1873,  and  that  it 
is  numbered  "section  33"  in  the  statute  with 
which  It  is  connected.  By  turning  to  the 
Acts  of  1875  (page  75)  we  find  that  section  33 
of  tbe  act  of  1865  was  amended  by  section  2 
of  an  act  approved  March  8,  1873,  and  that 
this  section,  as  amended  by  section  2  of  this 
amendatory  act,  is  section  4424,  Rev.  St 
1881.  Hare  we  find  a  fair  illustration  of  the 
maxim  above  mentioned,— "That  which  can 
be  made  certain  is  certain."  The  conclusion 
to  my  mind  is  irresistible  that  by  consider- 
ing the  words  used  in  the  titie  in  question, 
to  wit,  "added  supplementary  sections  there- 
to, approved  March  8,  1873,  being  sectiim 
4424  of  tbe  Revised  Statutes  of  1881,"  to- 
gether with  the  body  of  the  act,  that  the 
purpose  of  the  act  namely,  to  amend  section 
33  as  amended  by  the  act  of  1873,  Is  ai^ar- 
ent,  and  tliat  this  object  was  sufflclentiy  ad- 
vertised and  made  evident  within  the  aim  and 
spirit  of  the  constitutional  provision.  The 
title  and  body  of  the  act  supplied  tbe  means, 
and  all  tbat  was  necessary  was  to  make  an' 
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examination,  In  order  to  render  tbe  purpose 
of  tbe  act  certain. 

In  the  case  of  Shoemaker  r.  Smith,  37  Ind. 
131,  the  court  says:  "There  was  no  need  of 
stating  the  date  of  the  approval  of  the 
amended  law.  This  Is  usually,  but  not  i>eo- 
essarlly,  done,  and  tbe  omission  can  be  of 
no  consequence  if  tbe  law  intended  to  be 
amended  Is  pointed  out  with  such  reasonable 
certainty  as  to  Idoitify  it" 

In  tbe  case  of  Clare  ▼.  State,  6S  Ind.  17,  tbe 
amendatory  statute  considered  by  this  court 
recited  or  declared  in  its  title,  and  also  in 
its  enacting  clause,  that  it  was  intended  to 
amend  section  74,  while  in  fact  It  was  in- 
tended to,  and  did,  amend  section  36.  This 
act  was  upheld.  Howk,  C.  J.,  E^>eaklng  for 
tbe  court,  on  page  25  of  the  opinion,  said: 
"But  we  do  not  understand  that  this  court 
is  bound.  In  the  Interpretation  and  construc- 
tion of  a  statute,  to  take  tbe  words  used 
therein  in  their  plain,  exact,  and  literal 
sense.  On  the  contrary,  the  true  rule  is, 
and  always  has  been,  as  recognized  in  many 
decisions  of  this  court,  to  make  the  legis- 
lative intention  In  the  enactment  of  the  par- 
ticular statute  the  chief  guide  of  the  court  in 
its  interpretation  and  construction.  If  the 
object,  purpose,  and  intention  of  tbe  legisla- 
ture, In  the  enactment  of  the  particular  stat- 
ute, can  be  fairly  ascertained  and  arrived 
at,  then  it  is  the  duty  of  the  court  to  over- 
look and  disregard  all  apparent  inaccuracies 
and  mistakes  in  the  mere  verbiage  or  phrase- 
ology of  the  statute,  and,  if  possible,  to  give 
force  and  effect  to  the  evident  reason,  spirit, 
and  Intention  of  the  law.  This,  we  think, 
is  tbe  true  and  only  safe  rule  for  the  guid- 
ance of  the  courts  In  all  statutory  exposition 
and  construction;  and,  as  such,  it  has  been 
recognized  and  acted  upon  by  this  court  In 
a  large  number  of  its  reported  decisions." 

As  said  in  Bush  v.  City  of  Indianapolis, 
120  Ind.  476,  22  N.  E.  422  (which  decision 
supports  our  views):  "The  power  of  the 
courts  to  declare  a  statute  unconstitutional 
is  a  high  one,  and  Is  never  exercised  in 
doubtful  cases.  To  doubt  Is  to  resolve  In 
favcNT  of  the  constitutionality  of  the  law." 
An  act  of  the  legislature  is  not  to  be  de- 
clared nnconstitutlonai  unless  it  Is  clearly, 
palpably,  and  plainly  in  conflict  with  the 
constitution.  Henderson  v.  State,  137  Ind. 
&uG,  36  N.  E.  257.  It  must  be  presumed  that 
the  general  assembly  of  1805  constructively 
knew  that  section  33,  as  it  originally  stood, 
had  been  amended,  and  thereby  had  been 
superseded  by  section  33  as  amended.  By 
the  means  of  the  descriptive  words  employed 
In  the  title  and  act  itself,  actual  knowledge 
was  brought  to  that  body  of  that  fact.  It 
cannot  be  presumed  that  the  legislature  in- 
tended to  enact  an  invalid  statute.  It  is 
well  settled  that  a  section  of  a  law  amended 
is  Incorporated  Into  and  becomes  a  part  of 
the  original  act,  and  stands  as  and  for  the 
original  section  on  and  after  the  date  of  the 
taking  effect  of  the  amendatory  law.     The 


section,  as  amended,  does  not  appear  In  sec- 
tion 4424,  Rev.  St  1881,  as  section  2  of  the 
amendatory  act,  but  as  section  33  of  the  act 
as  amended.  While  It  may  be  admitted  that 
the  title  of  the  act  Is  not  skillfully  drafted, 
nevertheless  this  will  not  authorize  a  court 
to  strike  down  a  statute.  If  it  did,  many 
acts  of  the  lawmaking  power  would  meet 
with  Judicial  condemnation.  With  all  due 
deference  to  the  judgment  of  my  associates, 
I  am  of  tbe  opinion  that  the  validity  of  the 
statute  ought  to  be  sustained,  and  the  judg- 
ment below  reversed. 


(IM  Maas.  286) 
RICE  et  al.  v.  NATIONAL  CREDIT  INS. 
CO. 

(Snpreme  Judicial  Court  of  Massachusetts. 
SofFolk.  Sept  8,  1885.) 
Bond  op  Indbmnitt— Consteuctiow. 
Defendant  ^ve  plaintiffs  a  bond  to  in- 
demnify them  against  losses  by  sales  in  their 
business  in  excess  of  one-fourth  of  1  per  cent 
of  their  annual  sales,  to  an  amount  not  exceed- 
ing $iO,000  "save  such  sum  or  sums  as  shall  be 
deducted  therefrom  as  hereinafter  provided." 
It  was  provided  that  in  computing  "losses," 
claims  of  loss  should  not  exceed  f7,o00  in  any 
one  firm,  and  that,  in  computing  "mdemnity, ' 
for  which  defendant  was  liable,  12  per  cent 
should  be  deducted  from  the  total  gross  losses, 
as  calculated  under  the  provisions  of  the  bond, 
and  the  said  one-fourth  of  1  per  cent.  loss  of 
plaintiffs  should  also  be  deducted  from  said  total 
losses,  and  the  remainder  should  be  the  amount 
of  indemnity  to  be  paid  by  defendant  not  to 
exceed  said  $10,000.  Edd,  that  where  plfun- 
tiffs  had  a  loss  with  a  single  firm  of  over  $20,- 
000,  the  "total  gross  loss,"^  from  which  the  12 
per  cent  and  the  one-fourth  of  1  per  cent  was 
to  be  deducted,  was  $7,500,  and  the  Iwlance  was 
the  indemnity  to  be  paid. 

Appeal  from  superior  court,  Suffolk  county. 

Action  by  Henry  A.  Rice  and  others 
ngainsit  the  National  Credit  Insurance  (><m- 
pany  on  an  Indemnity  bond.  The  court 
found  for  defendant.  Plaintiffs  appeal 
Judgment  on  the  finding.  The  parties  agreed 
to  the  following  statement  of  facts: 

The  policy  of  insurance,  or  bond,  -nas  du- 
ly executed  and  delive-ed  to  the  plaintiffs  by 
the  defendant  company  on  or  about  tlie  day 
of  Its  date.  In  consideration  of  the  premium 
therein  recited,  which  was  duly  paid  by  the 
plaintiffs.  The  plaintiffs  at  the  date  <if  the 
policy,  and  ever  since,  were  engaged  in  the 
wool  business,  and  during  the  vear  com- 
mencing on  the  1st  day  of  June,  189*2,  and 
ending  on  the  1st  day  of  June.  1893,  m.ade 
sales  and  deliveries  to  an  amount  of  mwe 
than  $1,500,000  and  less  than  $2,000,000. 
During  this  year  the  plaintiffs  sold  and  de- 
livered to  the  Highland  Worsted  Mills,  a 
corporation  organized  under  the  laws  of  New 
Jersey,  and  doing  business  in  Camden  in 
that  state,  wool  to  the  value  of  $23,097.04,  at 
an  agreed  price  of  that  sum,  and  during  the 
same  year  the  Highland  Worsted  Mills  be- 
came unable  to  pay  their  debts,  and  were 
declared  insolvent  by  due  process  of  law. 
No  part  of  the  debt  from  said  corpoiatiou  to 
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plaintiffs  has  ever  been  paid.  So  mncli  of 
said  losa  of  said  Highland  Worsted  Mills 
as  is  covered  by  said  policy,  or  bond,  com- 
prises plaintiffs'  gross  losses  as  calculated 
nnder  the  provision  of  said  bond.  The  ini- 
tial loss  of  one-fourth  of  1  per  cent,  of 
the  plaintiffs'  annual  sale,  as  computed  nn- 
der said  bond.  Is  $4,928.47.  Within  10 
days  after  receiving  notice  of  such  Insol- 
vency, and  before  June  1.  1893,  the  plain- 
tiffs notified  the  home  office  of  tlie  defend- 
ant company  in  writing,  on  one  of  the 
blank  forms  provided  by  the  defendant,  of 
the  loss  and  insolvency,  which  notice  was 
sent  by  registered  mail,  properly  addressed, 
and  was  duly  received.  Within  30  days  aft- 
er the  expiration  of  the  insurance  policy,  or 
bond,  final  proof  of  the  loss  caused  by  said 
insolvency  was  made  by  the  plaintiffs  at  the 
home  office  of  the  defendant  company  upcn 
the  blank  focms  for  final  proof  of  loss  fur- 
nished by  the  defendant  All  blanks  on  said 
forms  were  properly  filled  with  the  informa- 
tion called  for  therein,  and  said  final  proof  of 
loss  was  duly  verified.  The  capital  and  credit 
ratings  of  the  Highland  Worsted  Hills  at  the 
time  of  the  sale  of  said  ttool  In  the  latest 
reference  book  of  the  mercantile  agency 
named  in  said  bond  were  such  as  to  oover 
losses  on  sales  to  said  worsted  mills  to  the 
limit  allowed  by  said  bond.  The  plaintiffs 
at  the  time  of  said  sale  had  received  no  in- 
formation detrimentally  affecting  the  rat- 
ings of  said  Highland  Worsted  Mills.  Ad- 
justment under  said  policy,  or  bond,  was 
demanded  within  60  days  after  final  proof  of 
loss.  The  defendant  adjusted  losses  admit- 
ted by  it  under  said  bond  on  August  30,  1893, 
and  within  60  days  after  said  final  proof  of 
loss  was  made,  and  within  60  days  thereaft- 
er made  due  tender  to  plaintiffs  of  the  sum 
of  $1,671.53,  which  sum  said  defendant  claim- 
ed to  be  due  plaintiffs  under  the  terms  of 
said  bond,  but  which  plaintiffs,  claiming 
more  than  that  amount,  then  and  there  re- 
fused to  accept 

M.  F.  Dickinson.  Jr.,  and  Samuel  WilUs- 
ton,  for  appellants.  Solomon  Lincoln,  for 
appellee. 

MORTON,  J.  The  Instrument  declared  on 
Is  in  the  form  of  a  bond  of  Indemnity  from 
the  defendant  to  the  plaintiffs,  in  which  the 
defendant  agrees  to  indemnify  the  plaintiffs 
against  losses  by  sales  and  deliveries  in  their 
business  In  excess  of  one-fourth  of  1  v&c 
cent  of  their  annual  sales  and  deliveries,  to 
an  amount  not  exceeding  $10,000,  "save  such 
sum  or  sums  as  shall  be  deducted  therefrom 
as  hereinafter  provided."  By  the  sixth  con- 
dition it  is  provided  that,  "in  the  computa- 
tion of  losses,  when  final  adjustment  hereln- 
under  is  made,  no  loss  on  any  one  claim  shall 
be  Included  to  an  extent  of  more  than  33^ 
per  cent,  of  the  lowest  capital  rating  in  the 
latest  referen<:e  book  of  the  mercantile  agen- 
cy namfid  above.  •  »  •  and  in  no  event 
Rhall  claims  of  loss  exceed  $7,500  in  any  one 
Individual  or  firm."    And  by  the  eighth  con- 


dition It  if  further  provided  that  "In  the 
computation  of  indemnity  under  this  bond, 
for  which  this  company  is  liable:  1st,  twelve 
(12)  per  cent  stiall  be  deducted  from  the  to- 
tal gross  losses  as  calculated  under  the  pro- 
visions of  this  bond;  *  *  *  2d,  the  said 
%  per  cent  loss  of  said  second  party  shall 
also  be  deducted  from  said  total  losses,  and 
the  remainder  shall  be  and  constitute  the 
amount  of  indemnity  to  be  paid  by  said  first 
party,  not  to  exceed  said  ten  thousand  dol- 
lars ($10,000)."  The  plaintiffs  suffered  a 
loss  to  the  amount  of  $23,097.64.  and  the 
question  is  whether,  in  computing  the  in- 
demnity to  which  they  are  entitied,  the  12 
per  cent  and  the  one-fourth  of  1  per  cent, 
shall  be  deducted  from  tbat  amount,  leaving 
a  sum  larger  than  the  major  limit  of  recov- 
ery, and  entitling  them,  therefore,  to  the 
$7,500  which  is  fixed  as  the  limit  of  recov- 
ery, or  whether  the  12  per  cent  or  the  one- 
fourth  of  1  per  cent  are  to  be  deducted  from 
the  $7,500,  and  the  balance  is  to  be  regarded 
as  the  indemnity  to  which  they  are  entitied. 
We  think  that  the  latter  Is  the  construction 
that  must  be  adopted.  The  word  "loss"  (or 
"losses")  occurs  frequently  in  the  bond,  and 
it  is  evident  that  it  is  used  as  meaning  the 
loss  which  the  plaintiffs  have  sustained  in 
their  dealings  with  their  customers,  and  not 
the  amount  for  which  the  defendant  may  be 
liable  under  the  bond.  The  term  by  which 
the  latter  is  spoken  of  is  "indemnity."  The 
sixth  condition  is  directed  to  ascertaining 
the  amount  of  the  loss,  and  the  eighth  to  the 
computation  of  the  indemnity  after  the  loss 
has  been  fixed.  There  are  two  methods 
provided  for  ascertaining  the  loss:  First  it 
shall  not  be  more  than  33%  per  cent  of  a 
certain  rating;  and,  secondly,  it  shall  in  no 
event  exceed  the  sum  of  $7,500.  When  the 
loss  is  ascertained  in  either  one  of  these 
modes,  it  constitutes  the  gross  loss  referred 
to  in  condition  8.  and  from  it  are  to  be  de- 
ducted the  12  per  cent,  and  the  one-fourth  of 
1  per  cent,  and  the  balance  cimstltutes  the 
indemnity  which  the  company  is  to  pay. 
The  agreement  to  indemnify  does  not  apply 
to  the  whole  of  the  excess  loss,  with  a 
Umit  of  liability  on  the  part  of  the  defend- 
ant, in  which  case  the  method  proposed  by 
the  plaintiffs  would  be  correct,  but  only  to 
a  certain  amount  of  the  excess;  and  it  is 
from  ttiat  that  the  deductions  ai«  to  be 
made.    Judgment  on  the  finding. 

064  Mass.  291) 

KING  BRICK-MANUF'G  CO.  v.  PHOENIX 
INS.  CO.  et  Bl.  SAME  v.  PENNSYLVA- 
NIA INS.  CO.  SAME  V.  GRANITE 
STATE  INS.  CO.  SAME  v.  INSURANCE 
CO.  OP  NORTH  AMERICA.  SAME  v. 
ROYAL  INS.  CO.  SAME  v.  ORIENT 
INS.  CO, 

(Supreme  Jndidal  (Tourt  of  Massachusetts. 
Suffolk.     Sept  11,  1895.) 

INSCKAHCB — RBPBBSKNTiLTIONB— BkSACH    OV  Wa& 

BA.NTIE8. 

1.  Under  Rev.  St  Me.  c.  49,  §  20,  providing 
tliat  statements  of  description  in  a  policy  of  in- 
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surance  are  representatioM,  and  that  a  duinge 
in  the  property  insured,  or  in  its  nse  or  occa- 
pation,  or  a  breach  of  any  of  the  terms  of  the 
policy  by  the  insured,  does  not  affect  the  policy 
nnless  they  materially  increase  the  risk,  the 
words  "constant  watch,"  occurring  in  a  rider, 
attached  to  a  policy  issued  in  that  state  on  the 
plant  of  a  brick-manufacturing  company,  in  the 
following  words:  "Steam  pump,  with  sufficient 
hose  to  cover  buildings.  Constant  watch,"— 
constitutes  a  representation,  and  not  a  war- 
ranty. 

2.  Where  a  policy  contains  a  representation 
that  a  "constant  watch"  is  kept  on  the  insured 
property,  the  temporary  absence  of  a  watch- 
man, without  knowledge  of  the  insured,  is  not  a 
change  in  the  property,  or  in  its  use  or  occupa- 
tion, within  a  statute  or  proTislon  of  the  policy 
making  a  change  in  the  property  insured,  or  in 
its  nse  or  occupation,  a  breach  of  the  policy  only 
if  it  materially  Increases  the  risk. 

8.  Under  a  provision  in  a  policy  of  insur- 
ance making  an  application,  survey,  plan,  or 
description  referred  to  in  the  policy  a  part  of 
the  contract,  and  a  warranty  by  the  Insured,  a 
rider  attached  thereto  describing  the  property 
cannot  be  construed  a  warranty. 

Exceptions  from  superior  court,  SuffoUr 
county;  John  W.  Hammond,  Judge. 

Several  actions  by  the  King  Brlck-Manu- 
factnrlng  Company  against  the  Phoenix  In* 
surance  Company,  the  Pennsylvania  Insur- 
ance Company,  the  Granite  State  Insurance 
Company,  the  Insurance  Company  of  North 
America,  the  Royal  Insurance  Company,  and 
the  Orient  Insurance  Company,  respectively, 
on  policies  of  insurance,  were  consolidated. 
P^m  findings  for  the  plaintiff  In  each  of 
the  cases,  defendants  bring  exceptions.  Ex- 
ceptions overmled. 

F.  T.  Benner,  for  plaintiff.  O.  D.  Baker, 
for  defendants. 

LATHROP,  J.  To  each  of  the  policies  of 
insurance  In  this  case  was  attached  a  rider, 
which  first  expressed  the  amount  of  the  insur- 
ance, the  division  of  this  amount  on  the  sev- 
eral subjects  of  risk,  followed  by  these 
words:  "Situated  on  east  side  of  Pleasant 
river,  in  Columbia  Falls,  Maine.  Steam  pump, 
with  sufficient  hose  to  cover  buildings.  Con- 
stant watch."  The  property  insured  was 
the  plant  of  a  brick-manufacturing  company, 
where  a  fire  was  liable  to  break  out  at  any 
time,  and  which  needed  the  constant  care 
and  supervision  of  a  watchman.  It  was  de- 
stroyed by  a  fire  breaking  out  at  night, 
which  we  assume  might  have  been  put  oat 
if  the  watchman  employed  by  the  plaintiff 
for  the  purpose  had  been  present;  but  he 
was  absent  at  the  time,  through  negligence 
or  a  misunderstanding,  without  the  knowl- 
edge of  the  plaintiff,  or  of  any  one  of  its 
officers.  The  principal  question  In  the  case 
turns  on  the  meaning  of  the  words  "constant 
watch."  The  presiding  Justice  of  the  supe- 
rior court  found  for  the  plaintiff  in  each 
case,  and  made  the  following  rulings  of  law: 
"(1)  The  phrase  'constant  watch'  was  not  a 
warranty,  but  a  representation;  and  it  had 
reference,  not  only  to  the  time  the  policy 
was  Issued,  but  also  to  the  future.  (2)  It 
must  have  been  true  and  correct  as  to  things 


done  or  existing  at  the  time  the  policy  was 
issued;  and,  so  far  as  it  related  to  the  fu- 
ture, it  was  a  stipulation  to  be  fairly  and 
substantially  complied  with.  (3)  If  the  plain- 
tiff established  a  rule  that  there  should  be 
a  constant  watch,  and  employed  proper  serv- 
ants to  execute  such  rule,  and  otherwise  ex- 
ercised reasonable  supervision  to  see  that 
the  rule  was  executed,  and  such  rule  had 
been  executed  up  to  the  night  of  the  flre,  a 
temporary  omission  to  keep  such  watch  on 
the  night  of  the  flre,  owing  to  accident  or 
the  negligence  of  subordinate  persons,  serv- 
ants, or  workmen,  not  known  to  or  sanc- 
tioned or  permitted  by  the  insured,  or  its  su- 
perintendent or  managing  officer  or  agoit, 
and  without  negligence  on  the  part  of  the 
insured  or  such  officer  or  agent,  would  not 
prevent  recovery  by  the  plaintiff  in  this  ac- 
tion, even  if  the  fire  would  not  have  occurred 
bat  for  such  omission."  We  aid  of  opinion 
that  these  rulings  were  right. 

The  property  insured  was  situated  in  the 
state  of  Maine,  and  the  policies  were  issued 
there.  The  contracts  are,  therefore,  to  be 
construed  with  reference  to  the  laws  of  tbat 
state.  Daniels  v.  Insurance  Co.,  12  Cusb. 
41G,  422.  Chapter  ^  of  the  Revised  Stat- 
utes of  Maine  contains  the  following  section, 
which  is  made  part  of  the  case:  "Section  20. 
All  statements  of  description  or  value  in  an 
application  or  policy  of  insurance  are  rep- 
resentations and  not  warranties;  erroneous 
descriptions,  or  statements  of  value  or  title 
by  the  insured,  do  not  prevent  his  recovering 
on  his  policy  unless  the  Jury  find  that  the 
difference  between  the  property  as  described 
and  as  it  really  existed  contributed  to  the 
loss  or  materially  increased  the  risk;  a 
change  in  the  property  Insured  or  in  its  nse 
ur  occupation,  or  a  breach  of  any  of  the 
terms  of  the  policy  by  the  insured,  do  not 
affect  the  policy  unless  they  materially  in- 
crease the  risk."  We  are  somewhat  em- 
barrassed in  construing  this  statute  by  the 
fact  that  the  decisions  of  the  supreme  court 
of  Maine  afford  us  but  little  assistance.  The 
precise  question  here  involved  does  not  ap- 
pear to  have  been  decided.  There  are,  how- 
ever, expressions  of  opinion  in  several  cases 
which  show  that  the  statute  is  to  be  liber- 
ally construed  In  favor  of  the  insured.  In 
Campbell  v.  Insurance  Co.,  68  Me.  430,  434, 
the  court,  speaking  of  the  statute  in  question, 
say  that  It  "was  not  designed  to  lay  any  ad- 
ditional stumbling  block  in  the  way  of  the 
policy  holder  before  his  case  could  be  heard 
upon  Its  merits,  and  it  should  not  be  so  con- 
strued as  to  give  it  that  effect."  In  Emery 
V.  Insurance  Co.,  52  Me.  322,  325,  it  is  said 
by  the  court:  "Warranties  on  these  points 
[the  valuation  and  interest  of  the  insured] 
are  to  be  treated  as  representations,  and 
nothing  more."  And  in  Day  v.  Insurance 
Co.,  81  Me.  244,  16  Aa  894.  It  Is  said: 
"Previous  to  the  enactment  of  our  present 
insurance  law,  policies  had  become  so  load- 
ed down,  with  provisos,  limitations,  and  can- 
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ditlons  that  In  many  cases  they  aecnred  to 
the  Insored  nothing  better  than  an  nnsuc- 
cessful  lawsuit,  in  addition  to  the  loss  of  bis 
property.  And  one  of  the  purposes  of  our 
present  statute  was  to  put  an  end  to  this 
evil."  The  words  "constant  watch,"  in  the 
connection  in  which  they  occur,  may,  per- 
haps, amount  to  a  description  of  the  risk, 
and,  if  80,  by  the  terms  of  the  statute  they 
constitute  a  representation,  and  not  a  war- 
ranty; but  the  description  cannot  be  said  to 
be  erroneous  in  this  case,  for  the  words  in 
the  statute,  which  follow  the  clause  aboTe 
cited,  show  that  the  words  "erroneous  de- 
scriptions" refer  to  descriptions  of  the  prop- 
erty as  it  really  existed,  and  not  to  a 
promise  as  to  the  future.  The  words  upon 
which  the  defendants  principally  rely  are 
these:  "A  change  In  the  property  insured, 
or  in  Its  use  or  occupation,  or  a  breach  of 
any  of  the  terms  of  the  policy  by  the  Insured, 
do  not  affect  the  policy  unless  they  materi- 
ally Increase  the  risk."  But  In  this  case 
there  was  no  change  in  the  property,  or  in 
its  use  or  occupation.  The  word  "change" 
In  the  law  of  insurance  means  a  permanent 
or  habitual  change,  and  does  not  Include  the 
temporary  absence  of  a  watchman  of  which 
the  insured  has  no  knowledge.  Shaw  v. 
Robberds,  6  AdoL  &  E.  75;  Houghton  v.  In- 
surance Co.,  8  Mete.  (Maas.)  115;  Load  t. 
Insurance  Co.,  2  Gray,  221,  and  cases  cited. 
Was  there  a  breach  of  any  of  the  terms  of 
the  policy  by  the  insured?  This  depends  upon 
whether  the  assured  absolutely  promised  that 
there  should  be  a  "constant  watch,"— in  other 
words,  whether  he  warranted  this,— or 
whether  the  words  constitute  a  representa- 
tion merely,  ard  are  goyemed  by  the  famil- 
iar rales  applicable  to  representations.  Un- 
less they  amount  to  a  warranty,  there  Is  no 
breach  of  the  agreement  In  this  part  of 
the  case  we  assume,  of  course,  that  the  first 
clause  of  the  section  Is  not  broad  enough  to 
Include  a  statement  as  to  the  future.  It  U 
A  familiar  rule  of  construction  that  a  promise 
in  regard  to  the  future,  which  is  not  clearly 
made  a  warranty,  Is  a  representation  only, 
and  not  a  warranty.  Houghton  y.  Insurance 
Co.,  8  Mete.  (Mass.)  114;  Daniels  y.  Insur- 
.ance  Co..  12  Cush.  416;  National  Bank  y. 
Hartford  Ins.  Co.,  95  U.  S.  673;  Garcelon 
y.  Insurance  Co.,  50  Me.  5S0.  On  the  prin- 
ciples laid  down  in  these  cases,  we  can- 
not regard  the  words  "constant  watch"  as 
constituting  a  condition  precedent  to  the 
right  to  recoyer,  and  consider  them  as  a  rep- 
resentation that  a  constant  watch  would  be 
kept  The  duty  was  thus  imposed  upon  the 
Insured  to  use  all  reasonable  care  and  to 
take  all  reasonable  means  to  see  that  a  con- 
stant watch  was  kept  This  was  done  by 
making  a  rule  to  that  effect  and  proyldiug 
a  watch.  No  negligence  or  fraud  is  imputed 
to  the  assured.  The  loss  was  caused  by  the 
negligence  of  a  seryant,  and  this  is  a  risk 
'jovcred  by  the  Insurance.  There  was,  there- 
tore,  no  breach  of  the  terms  of  the  policy 


by  the  Insured.  Shaw  t.  Robberds,  6  AdoL 
&  B.  75;  Dobson  y.  Sotheby,  1  Moody  ft 
M.  90;  Houghton  y.  Insurance  Co.,  8  Mete. 
(Mass.)  115;  Daniels  y.  Insurance  Co.,  12 
Cush.  416;  Loud  y.  Insurance  Co.,  2  Gray, 
221;  Insurance  Co.  of  North  America  y. 
McDowell,  50  IlL  120,  131;  Aurora  Insurance 
Co.  y.  Eddy,  55  111.  213,  219;  Mickey  y.  In- 
surance Co.,  35  Iowa,  174.  The  defendants 
further  rely  upon  certain  proyislons  In  the 
policies  as  showing  that  the  words  "constant 
watch"  constitute  a  warranty.  In  four  of 
the  policies  the  language  is:  "If  an  applica- 
tion, Surrey,  plan,  or  description  of  property 
be  referred  to  In  this  policy,  it  shall  be  a 
part  of  this  contract,  and  a  warranty  by  the 
insured."  This  clearly  refers  to  swne  paper 
outside  of  the  policy,  and  not  to  words  in 
the  policy  itself.  Moreover,  If  the  clause 
were  broader,  and  constituted  a  description 
of  the  property  a  warranty,  it  would  be  in 
cMifllct  with  the  proyislons  of  section  20, 
and  yoid  by  section  21,  which  proyides: 
"All  provisions  contained  in  any  policy  of  In- 
surance in  conflict  with  any  of  the  provi- 
sions hereof  are  null  and  void."  The  other 
two  policies  contain  this  clause:  "Any  diange 
Increasing  the  hazard,  either  within  the 
premises,  or  adjacent  thereto,  and  not  re- 
ported to  this  company,  and  agreed  to  by 
entry  in  due  form  in  the  body  hereof,  will 
render  this  policy  void."  But  as  we  have 
already  stated,  the  word  "change"  means  a 
permanent  or  habitual  change,  and  not  the 
temporary  absence  of  a  watchman.  Excep- 
tions overruled. 


(1S4  Haas.  27<) 

H.  A.  PRENTICE  CO.  v.  PAGE  et  at 

DAVIS  et  aL  y.  SAME. 

(Supreme  Judicial  Court  of  Maasadmsetts. 
Suffolk.     Sept  9,  1805.) 

Balb — Bona  Fidb  Pussobe— Ikstbuctionb. 

1.  Pub.  St  c.  71,  §  1,  providing  that  an  agent 
to  whcm  goods  are  mtrusted  for  sale  is  the  true 
owner  thereof,  bo  far  as  to  render  valid  a  sale 
of  them  by  him  to  a  bona  fide  purchaser,  does 
not  protect  a  pledgee  of  goods  where  the  pledgor 
obtained  them  from  the  owner  by  frandnlent  rep- 
resentationa,  and  on  fMged  conditional  contracb 
of  sale. 

2.  On  salt  for  conversion  by  the  owner  of 
goods  against  a  pledgee  to  whom  the  goods  were 
pledged  by  an  agent  an  instruction  that  if  the 
goods  were  intrusted  to  the  agent  to  sell  for  cash 
the  defendant  is  protected  by  Pub.  St  c.  71.  is 
property  refused,  where  there  Is  no  evidence  that 
the  goods  were  to  be  sold  for  cash. 

Report  trom  superior  coort,  Suffolk  coun- 
ty; Justin  Dewey,  Judge. 

Actions  by  the  H.  A.  Prentice  Company 
against  Moses  S.  Page  and  others,  and  by 
James  M.  Davis  and  others  against  Mosea 
ti.  Page  and  another,  beard  together.  There 
were  verdicts  for  plaintiffs  in  each  case, 
and  the  cases  were,  on  request  of  defend- 
ants, reported  to  this  court;  If  the  lustruc. 
tions  given  were  correct.  Judgment  to  be 
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entered   on  the  verdicts,  otherwise  a  new 
trial  to  be  granted.    Judgment  on  yerdicts. 

Raymond  R.  Oilman,  for  plaintiffs.  L.  M. 
Ohlld,  for  defendants. 

MORTON,  J.  The  goods  which  are  the 
subject  of  these  suits  were  obtained  from 
the  plaintiffs  by  one  Gregg  by  means  of 
false  and  fraudulent  misrepresentations  and 
forged  conditional  contracts  of  sale.  After 
be  had  thus  obtained  the  goods,  Oregg 
pledged  them  to  the  defendants.  Although 
there  is  nothing  in  the  report  of  the  presid- 
ing Justice,  or  in  the  auditor's  r^»ort,  posi- 
tively showing  that  the  defendants  took 
them  in  good  faith.  It  is  assumed  in  the  In- 
structions to  the  Jury,  and  we  take  It  for 
granted  tliat  they  did.  The  H.  A.  Prentice 
Company  also  "trusted  Gregg  i>er80nally 
with  some  two  thousand  dollars'  worth  of 
merchandise,  and  charged  the  same  to  him 
in  the  regular  course  of  business";  but  It  is 
expressly  stated  in  the  report  of  the  presid- 
ing Justice  that  none  of  the  goods  which  are 
the  subject  of  these  suits  were  "ever  char- 
ged to  him  or  purchased  by  him  in  any  way, 
but  were  all  delivered  to  said  Gregg,  upon 
his  representation  that  he  had  a  reliable  cus- 
tomer for  them,"  and  we  assume  were  all 
accounted  for  by  him  by  forged  conditional 
contracts  of  sale:  The  facts  show  that  there 
was  a  larcenous  taking  of  the  goods  by 
Gregg,  for  which  he  was  afterwards  con- 
victed and  sentenced.  The  defendants,  in 
substance,  requested  the  court  to  instruct 
the  Jury  that  if  the  goods  were  intrusted  to 
Gregg  to  sell  for  cash,  or  on  conditional 
contracts  of  sale,  the  defendants  were  pro- 
tected by  chapter  71,  Pub.  St.,  although  the 
goods  were  obtained  from  the  plaintiffs  by 
Gregg  by  forgery  and  fraud.  The  court 
refused  to  give  this  instruction,  and  instruct- 
ed the  Jury,  in  effect,  that  in  order  to  pro- 
tect a  tK>na  fide  pledgee  under  chapter  71 
"the  goods  or  merchandise  must  have  be«i 
intrusted  to"  the  agent  "to  sell  and  dispose 
of  in  the  ordinary  course  of  business,  as  a 
common-law  sale."  Without  undertaking  to 
say  tliat  intrusting  goods  or  merchandise  to 
an  agent  or  factor  to  sell  means,  under  all 
circumstances,  such  a  sale  as  defined  by 
the  court,  we  think,  upon  the  undisputed 
facts,  the  plaintiffs  were  clearly  entitled  to 
recover,  and  that,  therefore,  the  instructions 
could  have  done  no  harm  in  the  present 
case. 

There  was  no  evidence  to  show  that  the 
goods  were  Intrusted  to  Gregg  to  sell  for 
cash,  and  therefore  so  much  of  the  request 
as  related  to  that  was  inapplicable  to  the 
case  before  the  court  and  Jury.  The  ob- 
ject of  chapter  71,  Pub.  St,  is  to  protect 
IMrties  dealing  in  good  faith  with  factors 
or  agents  who  have  been  intrusted  with 
goods  or  merchandise  for  sale  or  consign- 
ment. It  might  l>e  said  that  goods  given, 
as  these  were,  to  one  to  be  delivered  by  him 


to  parties  who  he  represented  had  pur- 
chased them,  were  not  Intrusted  to  him  for 
sale,  bat  as  an  agent  for  ddlvery  merely. 
But,  however  that  may  be,  we  do  not  think 
tliat  the  statute  applies  when  goods  or  mer- 
chandise have  been  procured,  as  here,  by 
the  tLgwA  or  factor,  to  be  intrusted  to  him 
for  deUv«7,  under  what  purport  to  be  con- 
ditional contracts  of  sale,  and  in  conse- 
quence of  what,  in  law,  constitutes  a  lar- 
ceny of  them  on  his  part  In  such  a  case 
the  goods  cannot  be  said  to  have  been  in- 
trusted to  him  for  sale  in  any  manner,  with- 
in any  fair  meaning  of  those  words.  It 
would  be  a  contradiction  In  terms  to  say 
that  goods  are  tntmsted  for  sale  to  one 
who  steals  them.  BodUff  v.  Dallinger,  141 
Mass.  1,  4  N.  E.  805;  Thacher  v.  Moors,  134 
Mass.  156;  Stollenwerck  v.  Thacher,  115 
Mass.  224;  Dows  v.  Bank,  91  U.  S.  618; 
Soltan  V.  Gerdau,  119  N.  Y.  380,  23  N.  B. 
864.  If  the  goods  have  been  properiy  In- 
trusted to  an  agent  for  sale,  a  party  after- 
wards dealing  in  good  faith  with  the  agent 
will  be  protected,  though  the  latter  may 
violate  his  instructions,  or  conduct  himself 
fraudulently  towards  his  principal  In  dispos- 
ing of  or  dealing  with  the  goods.  Bank  v. 
Gardner,  15  Gray,  362,  374.  But  that  was 
not  the  case  here.  In  regard  to  the  case  of 
Baines  v.  Swainson,  4  Best  &  S.  270,  which 
may  seem  opposed  to  the  conclusion  which 
we  have  reached.  It  should  be  observed  that 
the  English  factors'  acts  simply  provide 
that  the  goods  shall  be  "intrusted,"  and  not 
as  ours  "Intrusted  for  sale,"  and  the  fact 
that  they  do  not  provide  that  they  shall  be 
intrusted  for  sale  Is  adverted  to  in  the  ar- 
gument of  counsel  and  in  the  opinion  given 
by  Crompton,  J.  Id.  275,  281.  See,  also. 
Cole  V.  Bank,  L.  R.  10  a  P.  354,  373,  374. 
where  Blackburn,  J.,  says  that  Willes,  J., 
in  delivering  Judgment  in  Fuentes  v.  Montis, 
L.  R.  8  O.  P.  268,  "speaks  of  Baines  v.  Swain- 
son as  going  to  the  extreme  of  the  law." 
Judgment  on  the  verdicts. 

PROPRIETORS  OF  MILLS  ON  MONATl- 

QUOT  RIVER  T.  COMMONWEALTH. 

(Supreme  Judicial  Court  of  Massachusetts. 

Norfolk.  Sept  6,  1895.) 
Ehinent  Domain— Right  to  Ck)iiPiK8AnoH. 
The  petitioners  were  Incorporated  by  St. 
1818,  c.  36,  and  were  authorized  to  erect  dams 
and  make  reserves  of  water  in  Houghton's  pond, 
and  several  other  ponds,  for  the  purpose  of  sup- 
plying power  to  operate  their  mills.  The  cor- 
poration had  not  exercised  its  power  to  make  a 
reserve  in  Houghton's  pond,  but  was  about  to 
do  so  when  the  board  of  park  commissioners,  un- 
der St  1893,  c.  407,  appropriated  certain  lands, 
including  said  pond  and  the  outlet  thereof,  there- 
by preventing  the  corporation  from  making  said 
reserve,  but  the  waters  were  not  diverted.  The 
act  of  incorporation  did  not  grant  the  right  of 
eminent  domain,  nor  had  the  corporation  other- 
wise acquired  titie  to  any  of  the  land  taken. 
Bdd  that  though  the  commonwealth  owned  the 
waters  of  the  pond  at  the  time  of  the  incorpora- 
tion, the  franchise  conferred  no  right  of  proper- 
ty therein,  but  rather  a  license  and  pennission. 
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fwd  the  dutrter  was  therefore  not  impaired  by 
the  action  of  the  pork  commissionerB  bo  as  to  en- 
title the  corporation  to  compensation  for  the 
taking. 

Exceptions  from  supreme  Jadiclal  conrt, 
Norfolk  county. 

Action  by  the  Proprietors  of  Mills  on  Mona- 
tiquot  River  against  the  commonwealth  of 
Massachusetts  to  recover  damages  for  taking 
certain  lands.  A  demurrer  to  the  petition 
was  sustained,  and  plaintiff  excepts.  Affirm- 
ed. 

£].  C  Bompos  and  B.  F.  Simes,  for  plain- 
tiff. F.  v.  Balcb.  F.  Bockeman,  and  J.  D. 
Colt,  for  tbe  CJommonwealtb. 

FIELD.  0.  J.  By  St  18&3,  C.  407,  J  4,  the 
board  of  metropolitan  park  commissioners  is 
authorized  "to  take,  in  fee  or  otherwise,  in 
the  name  and  for  the  benefit  of  the  common- 
wealth, by  purchase,  gift,  devise  or  eminent 
domain,  lands  and  rights  in  land  for  public 
open  spaces  within  said  district,  or  to  take 
bonds  for  the  conveyance  thereof;  and  to 
preserve  and  care  for  such  public  reserva- 
tions," etc.  By  Id.  g  7,  "said  board  shall 
estimate  and  determine  as  near  as  may  be 
all  damages  sustained  by  any  person  or  cor- 
poration by  the  taking  of  land,  or  any  right 
therein,  under  this  act;  but  any  one  aggriev- 
ed by  such  determinatlcm  of  the  board  may 
have  such  damages  assessed  by  a  Jury  of  the 
superior  court,  in  the  same  manner  as  is 
provided  by  law  with  respect  to  damages 
sustained  by  reason  of  the  laying  out  of 
ways."  See  St  1894,  c.  288.  The  petition 
in  the  present  case  alleges  that  on  January 
6,  1895,  the  board,  acting  under  the  statute, 
duly  took  certain  parcels  of  land  and  rights 
In  land  which  are  sltuafed  in  the  town  of 
Milton  and  In  the  city  of  Quincy,  and  are 
definitely  described  in  the  taking,  and  which 
included  Houghton's  pond  and  the  brook 
which  is  tbe  outlet  of  the  pond,  and  which 
empties  into  Blue  HIU  river,— one  of  the  trib- 
utaries of  Monatlquot  river.  Houghton's 
pond  is  a  great  pond  of  the  area  of  about  25 
acres,  and  Blue  Hill  river  empties  into  Mona- 
tlquot river  above  the  mill  sites  of  those  of 
the  petitioners,  who  own  or  occupy  mill  sites 
on  Monatlquot  river.  The  petitioners  are  the 
corporation  of  the  Proprietors  of  Mills  on 
Monatlquot  Blver,  which  does  not  maintain 
mills  on  the  river,  and  certain  persons  and 
corporations  which  own  or  occupy  mills  on 
the  river;  and  it  is  alleged  that  these  last 
and  their  predecessors  in  title,  "for  more 
than  twenty  years  prior  to  December  29, 
1893,  have  had  the  use  and  enjoyment  of 
Houghton's  pond  at  said  privileges,  as  it  has 
flowed  from  said  pond  down  into  the  said 
river,  and  to  and  past  their  respective  privi- 
leges." All  of  these  owners  or  occupants  of 
mills,  but  one,  are  members  ct  the  corpora- 
tion of  tbe  Proprietors  of  Mills  on  Monatl- 
quot Biver.  Tbe  lands  taken  by  the  board  at 
the  time  of  the  taking  were  not  owned,  and 
never  had  been  owned,  by  any  of  the  peti- 


tioners; and  there  has  been  no  actual  di- 
version of  the  waters  of  Houghton's  pond, 
or  of  its  outlet  from  Monatlquot  river.  The 
commonwealth,  waiving  "all  objection  on  the 
ground  of  the  Joinder  of  several  petitioners 
in  tbe  single  petition,"  demurred  <Mi  tbe 
ground  that  the  petition  does  not  state  a 
case  which  entitles  the  petitioners,  or  any  of 
them,  to  damages. 

The  claims  of  the  owners  or  occupants  of 
mill  privileges  are  made,  we  think,  upon  a 
mistakoi  view  of  the  effect  of  the  taking  by 
the  board.  Land  and  rights  in  land  have 
been  taken,  and  this  includes  ponds  and 
streams  of  water  within  the  limits  of  the 
land  taken,  but  no  right  Is  given  to  divert 
running  water  from  the  chann^s  in  wbicb  it 
naturally  flows.  The  commonwealth,  as 
owner  in  fee  after  the  taking,  has,  we  think, 
the  rights  which  belong  to  a  private  owner 
of  land  and  of  ponds  and  streams  on  the 
land.  Tbe  commonwealth  was  the  owner  of 
the  great  pond  before  the  taking,  and  its 
rights  to  control  the  waters  of  this  pond  are 
either  the  same  as  they  were  before  tbe 
taking,  or  have  been  made  somewhat  less 
by  the  taking.  The  land  has  been  taken  for, 
and  the  pond  has  been  taken  tor,  or  dedicat- 
ed to,  the  purposes  of  the  statute,  which  are 
"to  acquire,  maintain  and  make  available  to 
tbe  inhabitants  of  said  district  open  spaces 
for  exercise  and  recreation."  These  are  call- 
ed in  the  act  "public  open  spaces"  and  "pub- 
lic reservations."  There  is  nothing  In  tbe 
act  which  Indicates  that  the  board  may  take 
or  Impair  the  water  rights  of  those  persons 
who  own  land  not  taken,  but  to  or  through 
which  streams  of  water  flow  from  the  land 
taken.  Tbe  commonwealth,  succeeding  to 
the  title  of  private  owners,  acting  through 
the  board  of  commissioners,  may  make  such 
reasonable  use  of  the  waters  on  the  land 
taken  as  the  private  owners  before  the  tak- 
ing lawfully  could  have  made,  without  lia- 
bility to  tbe  owners  of  land  not  taken,  but  to 
or  through  which  these  waters  flow.  Wheth- 
er the  commonwealth,  as  owner,  has  greatw 
rights  in  tbe  waters  of  tbe  great  pond  before 
they  issue  from  the  pond,  need  not  now  be 
considered.  Whatever  rights  the  owners  of 
mill  sites  had  before  the  taking  to  have  the 
waters  of  Houghton's  pond  and  of  its  outlet 
flow  into  Blue  Hill  river,  and  thence  into 
Monatlquot  river,  past  their  mills,  they  have 
now.  The  board  have  not  attempted  to  take 
any  of  these  rights. 

The  claim  of  the  Proprietors  of  Mills  on 
Monatlquot  Biver  \b  a  peculiar  one.  They 
were  Incorporated  by  an  act  approved  June 
12,  1818,  being  St  1818,  c.  35.  This  act  was 
considered  in  Proprietors  of  Mills  on  Monatl- 
quot Blver  V.  Inhabitants  of  Randolph,  Hol- 
bro<^  and  Bralntree,  167  Mass.  345,  82  N.  H. 
153.  That  case  was  a  petition  for  the  as- 
sessment of  damages  for  the  taking  of  all 
the  waters  of  "Oreat  Pond,"  so  called,  under 
St  1885,  c.  217,  for  the  purpose  of  supplying 
the  inhabitants  of  Bralntree.  Randolph,  and 
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Holbrook  with  water.  There  It  appeared 
that  the  corporation  of  the  Proprietors  of 
Mills  on  Monattquot  River  "owned  a  dam 
which  held  np  and  regulated  the  waters  of 
Great  pond,  and  certain  land  and  flowage 
rights  In  connection  therewith,  at  or  near 
the  border  of  said  pond,  which  dam  and  land 
and  flowage  rights  acquired  by  and  belong- 
ing to  the  said  corporation  were  taken  by  the 
respondents  under  said  act  of  1885,"  etc.; 
and  It  was  held  that  under  St  1885,  c.  217, 
the  corporation  "was  entitled  to  recover  the 
market  value  of  its  dam.  land,  and  flowage 
rights  which  were  taken,  as  property  dis- 
tinct from  the  right  to  use  the  water  of  the 
riv^,  which  belonged  to  the  mill  owners  on 
the  stream,  and  that  the  mill  owners  could 
also  recover  for  the  injury  to  their  estates. 
In  being  deprived  of  the  use  of  a  part  of  the 
water  of  the  stream  by  the  taking  of  the 
respondents."  By  the  act  of  Incorporation 
the  Proprietors  of  Mills  on  Monatlquot  River 
were  given  authority  to  make  reserves  of 
wator  in  Houghton's  pond.  Cranberry  pond, 
LJttle  p(»d,  and  Great  pond,  and  to  erect 
suitable  dams  at  proi>er  places  for  the  pur- 
pose of  raising  the  water  In  said  ponds  "as 
high  as  its  original  bounds,"  and  "to  lower 
the  outlet  of  said  ponds,  in  such  quantities, 
and  at  such  times,"  as  the  proprietors  or  a 
major  part  of  them  should  Judge  best.  It 
appears  by  the  petition  that  the  corporation, 
before  the  year  1890.  had  exercised  Its  pow- 
ers, 00  far  as  concerned  Great  and  Little 
ponds,  so  called  (being  both  great  ponds), 
and  had  used  the  waters  of  these  ponds  as 
reserved  waters,  but  that  about  the  year 
1890  all  of  the  waters  of  these  ponds  were 
taken,  under  the  right  of  eminent  domain, 
for  the  purpose  of  supplying  the  inhabitants 
of  certain  towns  with  water.  The  corpora- 
tion had  not  exercised  Its  rights  under  its 
charter,  with  reference  to  Houghton's  pond, 
because,  as  Is  alleged,  until  the  waters  of 
Great  and  Little  ponds  had  been  taken  It 
did  not  need  to  make  a  reserve  of  the  waters 
of  Houghton's  pond.  These  waters  flowed, 
as  they  had  always  flowed,  through  the  nat- 
ural outlet  of  the  pond,  and  formed  a  part 
of  the  waters  which  flowed  through  the 
channel  of  Monatlquot  river,  past  the  mills 
of  the  other  petltlonera  After  the  diver- 
sion of  the  waters  of  Great  and  Little  ponds 
from  the  Monatlquot  river,  there  was  need 
of  new  reserves  of  water,  and  the  petition  al- 
leges as  follows:  "The  outlet  of  Houghton's 
pond  could  be  deepened  at  small  expense,  and 
a  dam  put  there  which  would  reserve  a  cer- 
tain amount  of  water  In  this  pond,  that  could 
be  used  during  the  dry  season  at  the  said 
mills,  and  which  would  be  of  value  to  take 
the  place,  to  some  extent,  of  the  reserved 
waters  diverted  from  Great  and  Little  ponds. 
After  said  diversion  of  Great  and  Little 
ponds  the  proprietors'  corporation  had  con- 
sidered the  question  of  such  storing  and  us- 
ing of  the  waters  in  Houghton's  pond,  and 
Intended  to  take  definite  proceedings  relative 


thereto,  although  at  the  date  of  the  action  of 
the  respondent,  her^nafter  set  forth,  no  such 
definite  proceedings  had  actually  been  tak- 
en." The  claim  of  this  petitioner,  then,  is 
that  it  has  been  prevented,  by  the  taking  of 
land  and  of  rights  In  land  by  the  board  of 
metropolitan  park  commissioners,  from  erect- 
ing a  dam  and  making  a  reserve  of  the  wa- 
ters of  Houghton's  pond,  and  that,  therefore, 
the  right  which  the  corporation  had  to  do 
this  has  been  taken  from  the  corporation.  It 
is,  as  we  understand,  conceded  by  the  coun- 
sel of  the  commonwealth  that  since  the  tak- 
ing the  corporation  of  the  Proprietors  of 
Mills  on  Monatlquot  River  cannot,  without 
the  consent  of  the  commonwealth,  lawfully 
erect  dams,  and  change  the  outlet  of  Hough- 
ton's pond,  upon  the  land  taken  by  the  com- 
missioners. The  act  of  incorporation  (St 
1818,  c.  35)  was  passed  before  the  passage  of 
St  1831,  c.  81,  which  provided  that  acts  of 
Incorporation  thereafter  passed  should  be  lia- 
ble to  be  amended,  altered,  or  repealed  at  the 
pleasure  of  the  legislature;  and  there  Is  no 
power  expressly  reserved  to  the  legislature  in 
St  1818,  c.  35,  to  alter,  amend,  or  repeal  the 
statute.  Whether  it  Is  subject  to  the  provi- 
sions of  St  1808,  c.  66,  {  7,  we  have  not  found 
it  necessary  to  consider. 

It  Is  contended  In  b^ialf  of  the  c(»nmon- 
wealth  that  the  act  of  Incorporation  did  not 
confer  upon  the  corporation  the  right  of 
eminent  domain,  and  we  think  tliat  this  con- 
tention Is  true.  There  are  no  words  that 
purport  to  grant  the  right  to  take  private 
property,  and  no  provision  toe  compensation. 
The  ponds  described  In  the  act  are  all  great 
ponds.  If  It  were'  necessary  to  take  private 
property  to  exercise  any  of  the  rights  and 
powers  to  make  reserves  (yt  water,  we  thlna 
that  the  property  must  be  acquired  by  pur- 
chase from  the  owners.  The  act,  in  this  re- 
spect, Is  like  that  construed  in  Thatcher  v. 
Bridge  Co.,  18  Pick.  501. 

It  is  suggested  that  the  taking  by  the  park 
commissioners  Impairs  the  franchise  powers 
of  the  corporation.  It  does  this.  If  It  does  it 
at  all,  by  taking  property  upon  which  those 
powers  might  be  exercised.  If  the  corpora- 
tion have  no  rights  ot  property  in  the  waters 
of  Houghton's  pond,  the  taking  of  these 
waters  has  not  taken  anything  from  the  cor- 
poration, although  there  may  be  less  prop- 
erty left,  upon  which,  without  the  further 
consent  of  the  commonwealth,  the  powMS  of 
the  corporation  may  be  exercised.  If  a  cor- 
poration were  empowered  to  erect  and  main- 
tain dwelling  houses  anywhere  within  the 
city  of  Boeton,  a  taking  of  land  in  Boston, 
which  was  not  the  property  of  the  corpora- 
tion, for  the  purpose  of  making  a  public 
park,  upon  which  dwelling  houses  could  not 
be  built,  would  not  be  a  taking  of  any  fran- 
chises or  property  of  the  corporation,  al- 
though the  quantity  of  land  on  which  the 
corporation  might  erect  dwelling  houses 
would  be  less  after  the  taking  than  before. 
See  Boston  Water-Power  Go.  v.  Boeton  & 
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W.  R.  Corp.,  23  Pick.  360,  395.  The  question 
tben  is  -whetlier  the  commonwealth,  bs  the 
act  of  incorporation,  granted  to  the  cwpora- 
tion  any  rights  of  property  with  reference  to 
the  waters  of  Houghton's  pond  which  have 
been  taken  by  the  park  commissioners.  In 
Proprietors  of  Mills  on  Monatiquot  River  v. 
Braintree  Water  Supply  Co.,  149  Mass.  478, 
21  N.  £.  7S1,  the  plaintiff  had  built  and  main- 
tained a  dam  at  the  outlet  of  "Little  Pond," 
80  called,  and  had  raised  the  water  of  the 
pond  to  high. water  mark;  making  a  valu- 
able reserve  of  water  In  the  pond,  of  about 
110,000,000  gallons.  It  was  contended  by  the 
defendant  that  the  plaintiff  had,  at  most, 
only  a  revocable  license  to  use  and  enjoy  the 
waters  of  the  pond,  which  the  common- 
wealth might  terminate  at  Its  pleasnrew  The 
court  in  that  case  found  it  unnecessary  to 
decide  the  question.  In  the  present  case 
there  never  has  been  any  exercise  by  the  cor^ 
potation  of  its  powers  with  reference  to  the 
waters  of  Houghton's  pond,  and  the  corpora- 
tion never  has  had  any  possesslcm  or  con- 
trol of  them  before  they  became  a  part  of 
the  waters  of  Monatiquot  river.  The  argu- 
ment is  that  the  commonwealth  owned  the 
waters  of  Houghton's  pond,  and,  by  the  act 
of  incorporation,  granted  to  the  corporation 
rights  of  property  In  them,  which  became 
vested,  and  which  have  not  been  lost  by  non- 
user,  and  which  could  not  be  taken  away  by 
the  commonwealth,  except  for  a  public  pur- 
pose, and  then  only  by  paying  reasonable 
compensation.  The  act  gives  to  the  corpora- 
tion "full  power,  liberty  and  authority,  to 
make  the  reserves  of  water  wished  by  them," 
etc.,  and  this  relates  to  the  powers  of  the 
corporation;  and  the  proprietors  are  "author- 
ized and  empowered"  to  erect  suitable  dams, 
lower  the  outlets  of  said  ponds,  and  draw 
off  the  waters,  etc.,  and  this  at  least  Implies 
a  permission  to  do  these  things,  so  far  as 
the  commonwealth  could  give  permission. 
This  charter  seems  to  a  majority  of  the 
court  to  resemble,  with  respect  to  the  grant  of 
powers,  that  of  the  Watuppa  Reservoir  Compa- 
ny, which  was  considered  in  Watuppa  Res- 
erv<rfr  Co.  v.  Pall  River,  147  Mass.  548,  559 
18  N.  B.  466.  A  majority  of  the  court  there 
said:  "By  its  charter  this  company  was 
granted  the  'power  to  make  reserves  of  water 
in  the  "Watuppa  Ponds,"  so  called,  by  erect- 
ing a  dam  across  the  outlet  of  said  ponds. 
In  the  town  of  Troy,  In  the  county  of  Bristol, 
so  as  to  raise  the  water  in  said  ponds  two 
feet  higher  than  the  dam  already  erected  by 
the  Troy  Cotton  &  Woolen  Manufactory  in 
said  town  of  Troy,  and  to  draw  off  said  re- 
served water  In  such  quantities,  at  SoCh 
times,  and  in  such  manner  as  they  Shall 
Judge  to  be  most  for  the  interest  of  all  con- 
cerned.' St.  1826,  c.  81.  We  do  not  think 
that  this  can  be  construed  as  granting  any 
part  of  the  pond,  or  any  absolute  and  exclu- 
sive right  to  use  and  control  the  waters  of 
the  pond.  It  does  not  do  this  in  terms,  or 
by  necessary  implication.    It  Is  a  familiar 


rule  that  grants  made  by  the  government 
are  to  be  construed  in  favor  of  the  grantor, 
and  this  Is  especially  true  when  they  affect 
the  interests  of  the  people,  which  are  held 
In  tmst  by  the  government  The  state  Is 
not  presumed  to  grant  away  such  rights  or 
franchises,  unless  It  is  done  In  clear  terms, 
m:  by  an  Implication  which  is  strictly  neces- 
sary. Com.  T.  Roxbury,  9  Gray,  451;  Mar- 
tin v.  Wadd^  16  Pet  367,  411;  Canal  Co. 
T.  Wright  9  Watts  A:  S.  9."  This  was  a 
question  distinct  from  the  principal  one  In 
that  case,  and  upon  this  the  Justices  who  dis- 
sented from  the  opinion  of  the  majority  upon 
the  principal  question  said:  "There  is  great 
force  in  the  argument  that  by  the  acts  of 
the  corporation  under  Its  charter  the  contract 
of  the  commonwealth  has  become  executed, 
and  that  the  rights  of  the  corporation  have 
become  vested  so  that  they  cannot  be  taken 
away  without  compensation,— at  least  so 
long  as  the  charter  remains  unrepealed." 
But  no  opinion  was  expressed  by  them  upon 
the  effect  of  that  charter  if  the  powers  given 
to  the  corporation  had  not  been  exercised. 
That  charter  was  expressly  made  subject  to 
St  1808,  c.  65.  In  the  present  case  It  must 
be  taken  that  no  one  of  the  plaintiffs  ever 
owned  the  land  at  the  outlet  of  Houghton's 
pond,  or  ev^  had  acquired  any  right  to  en- 
ter upon  this  land  for  the  purpose  of  dam- 
ming up  the  water  or  deepening  the  channel, 
or  for  any  other  purposa  St  1818,  c.  35, 
conferred  no  such  right  All  that  the  cor- 
poration created  by  that  statute  acquired  by 
it  was  the  right  to  do  certain  things  as  a 
corporation,  provided  It  should  acquire  from 
the  owners  the  right  to  use  the  land  on  the 
borders  of  the  pond,  This,  at  most  was  a 
possibility.  Everything  depended  upon  the 
corporation's  acquiring,  by  purchase  or  other- 
wise, the  right  to  enter  upon  the  land  at  the 
outlet  The  only  right  In  actual  possession, 
which  any  of  the  plaintiffs  ever  had,  was  to 
have  the  water  flow  ut  currere  solebat  The 
owners  of  the  land  at  the  outlet  and  around 
the  pond  might  sell  it  or  give  it  away  to 
whomsoever  they  pleased.  They  might  have 
sold  or  given  it  to  the  park  commissioners, 
and  in  that  case  the  park  commissioners 
would  have  succeeded  to  the  rights  of  the 
former  owners.  But  the  park  commission- 
ers. Instead  of  purchasing,  have  taken  this 
land  at  the  outlet  and  all  around  the  x>ond. 
If  this  taking  had  been  made  expressly  sub- 
ject to  all  the  rights  which  the  Proprietors 
of  Mills  on  Monatiquot  River  had  under  St 
1818,  c.  35,  still  that  corporation  could  do 
nothing  until  it  should  obtain  leave  from 
the  commonwealth,  as  owner  of  the  land  at 
the  outlet  to  build  a  dam  there.  As  against 
the  commonwealth,  in  its  capacity  of  owner 
of  this  land,  the  corporation  of  the  Proprie- 
tors of  Mills  on  Monatiquot  River  has  no 
right  whatever;  and  the  taking  of  the  land 
at  the  outlet  did  no  legal  harm  to  the  plain- 
tiff, any  more  than  if  the  commonwealth  had 
bought  it 
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We  have  no  occasion  In  the  present  case 
to  express  any  opinion  upon  the  rights  in  the 
waters  of  Houghton's  pond  which  might 
have  been  acquired  by  the  Proprietors  of 
Mills  on  Monatiquot  River  if  the  powers 
given  by  the  charter  had  been  exercised  by 
the  purchase  of  land,  and  by  building  a  dam 
and  actually  making  reserves  of  waters  in 
Houghton's  pond.  The  powers  of  the  cor- 
poration not  having  been  exercised  with  ref- 
erence to  Houghton's  pond,  the  corporation 
must  stand,  if  at  all,  upon  the  effect  of  the 
charter  in  granting  rights  of  property  in 
the  waters  of  Houghton's  pond.  The  Ian- 
gnage  of  the  charter  seems  to  a  majority  of 
the  court  tliat  of  license  and  permission, 
rather  than  that  of  a  gift,  grant,  or  convey- 
ance of  property,  and  they  are  of  c^inion 
tliat  by  the  charter  it  was  not  intended  to 
grant  to  the  corporation  Irrevocable  rights  of 
property  in  the  waters  of  Houghton's  pond. 
Demurrer  sustained  and  petition  dismissed. 


a64  Haas.  257) 

ROSS  T.  PEARSON  CORDAGE  CO, 
(Supreme  Jndidal  Court  of  Massachusetts. 
Suffolk.     Sept.  6,  1895.) 
INJVBT  TO  Emplote — Nkolioence  op  KlinXJTIB. 
Where  one  oiline  a  machine  is  injared  by 
its  starting  up  by  a  belt  working  from  tiie  loose 
pulley  to  the  tighL  pulley,  the  employer  is  not 
liable,  though  the  accident  could  not  have  hap- 
pened had  there  t>een  something  with  which  to 
lock  the  lever  used  in  shifting  the  belt  from  the 
tight  pulley  to  the  loose  pulley  and  back  again, 
there  being  no  evidence  that  the  machinery  was 
defective  or  different  from  that  in   use  dse- 
where. 

Appeal  from  superior  court,  Suffolk  county; 
Edgar  J.  Sherman,  Judge. 

Action  by  Bella  Ross,  by  next  friend, 
against  the  Pearson  Cordage  Company,  for 
injuries  received  while  in  defendant's  em- 
ploy. There  was  verdict  for  defendant;  at 
the  direction  of  the  court:  and  the  case,  at 
the  request  of  plaintiff,  is  reported  for  the 
determination  of  the  supreme  judicial  court 
Judgment  directed  for  defendant. 

Hiram  P.  Harriman  and  Fredo-lck  J.  Dag- 
gett, for  plaintiff.  Conrad  Reno,  for  defend- 
ant 

LATHROP,  J.  The  plaintiff,  a  girl  19 
years  of  age,  was  injured  by  having  her 
hand  caught  In  the  cogs  of  a  machine  called 
a  "drawing  frame."  which  she  was  clean- 
ing. We  assume,  in  her  favor,  that  there 
was  evidence  for  the  Jury  that  the  machine 
started  without  its  having  been  set  In  mo- 
tion by  a  fellow  servant  The  remaining 
question  is  therefore  whether  there  was  any 
evidence  which  would  warrant  the  Jury  in 
finding  any  breach  of  duty  on  the  part  of 
the  defendant  The  evidence  as  to  the  ma- 
chine comes  from  an  expert  who  was  a  wit- 
ness for  the  plaintiff.  He  testified  that  the 
machine  was  started  and  stopped  by  what  is 
called  a  "belt  shipper,"  such  as  is  used  to 


throw  a  bdt  from  a  tight  to  a  loose  pulley; 
that  the  machine  was  stopped  by  simply 
moving  the  lever  by  which  the  belt  was 
thrown  from  the  tight  to  the  loose  pulley,  and 
the  reverse  movement  to  start  the  machine; 
that  the  shipper  was  two  feet  long,  with 
nothing  to  hold  It  In  its  place,  except  that  it 
was  pivoted  In  the  center;  tliat  in  the  prop- 
er construction  of  such  a  machine,  such  lev- 
ers are  not  ordinarily  locked  or  clamped,  un- 
less the  machine  has  some  special  danger; 
that  a  machine  which  required  two  persons 
to  operate  it— one  at  the  aiA  where  the  ship- 
per Is,  and  one  at  the  other  end— would  make 
It  necessary  that  there  should  be  something 
to  secure  It:  that  a  simple  latch  would  se- 
cure it  fRMu  allowing  the  belt  to  run  on;  that 
machines  sometimes  started  by  means  of  the 
belt  getting  a  little  twisted,  and  spreading 
on  one  side,  which  is  liable  to  ma  on  the 
fixed  pulley  from  the  loose  pulley;  that  this 
will  be  done  if  a  shaft  tips  or  the  I>elts  are 
Improperly  adjusted  for  height;  that  this 
would  be  prevented  by  having  the  sliifting 
bar  latched  or  locked;  and  that  It  would  also 
prevent  the  maohlne  being  started  by  any 
one  striking  against  It  He  further  testified 
that  the  shipper  was  like  the  ordinary  ship- 
per, such  as  Is  used  on  an  ordinary  ma- 
chine; that  there  was  nothing  unusual  about 
It;  that  it  was  made  In  the  ordinary  way; 
and  that  he  did  not  see  any  defect  in  it 
There  is  certainly  notliing  in  this  evidence, 
with  the  exception,  i>erhaps,  of  a  single  sen- 
tence, which  tends  to  show  any  breach  of 
duty  on  the  part  of  the  defendant  There  Is 
nothing  In  the  case  to  show  that  there  was 
any  special  danger  in  the  machine,  or  that 
the  shaft  tipped,  or  that  the  bdt  was  Improp- 
erly adjusted,  or  that  the  belt  had  got  twist- 
ed and  spread  on  one  side.  It  is  true  that 
the  expert  testified  "that  a  machine  which 
required  two  persons  to  operate  it— one  at 
the  end  where  the  shipper  is,  and  one  at 
the  other  end— would  make  it  necessary  that 
there'  should  be  something  to  secure  it" 
He,  however,  gave  no  reason  for  this  opin- 
ion, and  we  can  conceive  of  none,  except 
that  the  mie  near  the  shipper  might  accident- 
ally strike  against  It  But  we  assume  that 
there  was  no  one  In  the  room  with  her  at 
the  time.  The  machine  had  been  stopped 
before  the  accident  by  a  fellow  servant;  and 
It  is  obvious  that  If  the  b^t  had  not  beea 
entirely  removed  from  the  tight  pulley  to  the 
loose  one.  there  would  be  danger  of  the  brit 
working  onto  the  tight  pulley,  and  starting 
the  machine.  See  Dingley  v.  Knitting  Co., 
134  N.  Y.  (i65,  32  N.  B.  36.  The  machine 
was  In  the  same  condition  at  the  time  of 
the  accident  as  it  was  when  the  plaintiff  en- 
tered the  defendant's  employ.  There  is  no 
evidence  that  there  was  any  defect  in  it  or 
that  it  differed  from  similar  machines  in  use 
elsewhere.  The  mere  fact  tliat  certain  con- 
trivances, If  on  the  machine,  might  have  pre- 
vented its  starting,  is  not  enough  to  cliarge 
the  defendant;  and  we  see  no  evidence  to 
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warrant  tbe  Jnry  in  finding  that  there  was 
any  bread)  of  duty  on  the  part  of  tbe  de- 
fendant. 

In  Donahne  t.  Drown,  154  Mass.  21,  27  N. 
B.  675,  there  was  evidence  that  the  machine 
was  not  put  up  pn^erly;  that  the  driving 
pulley  upon  the  main  shaft  had  a  convex 
surface.  Instead  of  a  flat  surface,  such  as  it 
should  have  had,  and  was  so  fixed  with  ref- 
erence to  the  fixed  pulley  that  the  tendency 
was  to  draw  the  belt  from  tbe  loose  pulley 
when  the  machtne  was  not  in  motion  onto 
the  fixed  pulley,  and  thus  to  start  tbe  ma- 
chine. There  was  also  evidence  that  other 
similar  machines  In  the  defendant's  factory 
liad  previously  started  without  being  inten- 
tionally set  In  motion,  so  tliat  tbe  defoid- 
ant  might,  by  the  exercise  of  reasonable 
care,  have  known  the  fact  of  the  machines 
starting,  and  have  remedied  the  defects. 
Tbe  case  in  these  respects  differs  wld^y 
from  tbe  one  at  bar.  In  Mooney  v.  Lum- 
ber Co.,  164  Mass.  407.  28  K.  B.  S52,  tbe 
plaintiff  was  injured  by  tbe  automatic  start- 
ing of  a  carriage  cMinected  with  a  sawing 
machine.  It  was  undisputed  that  a  machine 
which  would  so  start  was  improperly  con- 
structed or  adjusted.  The  machine  had  three 
days  before  the  accident  started  automatical- 
ly, and  this  was  known  to  the  defendant's 
foreman,  who  told  the  plaintiff,  before  the 
accident,  that  it  had  been  repaired.  Under 
these  circumstances  It  was  held  that  the  Jury 
were  warranted  in  finding  that  the  defend- 
ant was  negligent.  In  Connors  v.  Manufac- 
turing Co.,  156  Mass.  163,  30  N.  E.  659.  the 
plaintiff  was  injured  by  the  starting  of  a 
stationary  engine  caused  by  a  leak  In  the 
throttle  valv&  The  engine  was  an  old  one 
when  bought  by  the  defendant,  and  he  had 
caused  It  to  be  repaired,  but  nothing  was 
done  to  the  throttle  valve.  There  was  also 
evidence  that  the  wear  and  tear  which 
would  produce  the  condition  of  things  which 
caused  the  defendant  to  have  tbe  engine  re- 
paired would  tend  to  cause  a  leaky  throttle 
valve.  It  was  held  that  the  question  of  tbe 
defendant's  negligence  was  for  tbe  Jury. 
Tbe  two  cases  last  cited  differ  widely  from 
the  one  at  bar.    Judgment  for  tbe  defendant 


(IM  Haas.  247) 

DWIGHT  PRINTING  CO.  v.  CITY  OF  BOS- 
TON. 
(Supreme  Judicial  Court  of  MassachoBetta. 
Middlesex.     Sept.  6,  1896.) 

EuiSBNT  Domain —Ck>NDEHNATioN  or  Watbb 
Eights— CoMPBKBATioif. 
Under  the  statute  of  1872  (chapter  177), 
tbe  city  of  Boston  was  authorized  to  take  all 
the  wat^  of  Sodbuiy  tiver,  said  water  to  be  tak- 
en at  a  point  which  was  below  petitioner's  land. 
By  application  of  the  statute  of  1S46  (chapter 
167)  to  that  of  1872,  the  petition  for  damages  for 
taking  of  water  rights  could  not  be  filed  until 
the  water  was  actually  withdrawn  or  diverted. 
Pursuant  to  the  statute  of  1872  the  city  took 
said  water  at  the  point  aforesaid.  Afterwards 
the  city  took  and  controlled  the  flow  of  certain 


other  waters  which  empty  into  Sudbury  rivw, 
and  purchased  certain  mills  situated  on  said 
river  above  the  premises  of  petitioner,  but  by  tbe 
purchase  of  the  mills  no  greater  interferrace 
with  the  waters  was  createdi  than  had  pre- 
viously existed.  Stid,  that  inasmuch  as  the 
waters  were  not  actually  withdrawn  from  the 
channel  of  Sudbury  river  above  the  premises  of 
petitioner,  but  were  diverted  from  a  point  be- 
low, it  could  not,  under  the  statute,  claim  dam- 
ages for  loss  of  water  rights,  though  it  might  be 
entitled  to  compensation  for  loss  of  rights  in  tbe 
other  waters  which  flowed  Into  said  river  and 
were  appropriated  by  said  city. 

Exceptions  from  supreme  Judicial  court, 
Middlesex  county. 

Action  by  Dwigbt  Printing  Company 
against  city  of  Boston  to  recover  damages 
for  appropriating  certain  water  rights. 
Plaintiff  had  Judgment,  and  d^endant  ex- 
cepts.   Exception  sustained. 

Frank  P.  Gouldlng  and  B.  C.  Bumpus.  for 
petitioner.  Andrew  J.  Bailey,  for  defend- 
ant 


FIELD,  O.  J.  By  St  1846,  c.  167,  tbe 
city  of  Boston  was  authorized  to  take  the 
water  of  Long  pond,  etc.,  and  the  water 
which  may  flow  into  and  from  it  and  any 
other  ponds  or  streams  wltliin  the  distance 
of  four  miles  from  said  Long  pond,  and  any 
water  rights  connected  therewith;  and  also 
to  take  land  around  the  margin  of  Long 
pond,  and  all  land  necessary  for  constructing 
reservoirs  and  laying  aqueducts  for  tbe  pur- 
pose of  supplying  the  city  of  Boston  with 
pure  water.  In  the  sixth  section  of  this  stat- 
ute it  was  provided  that  the  city  should  be 
liable  to  pay  all  damages  that  should  be  sus- 
tained by  any  persons  in  their  property  by 
the  "taking  of  any  land,  water,  or  water 
rights,"  or  by  the  constructing  of  any  aque- 
ducts, reservoirs,  or  other  works,  and  that  if 
the  owner  of  any  "land,  water,  or  water 
rights"  shall  not  agree  with  the  city  upon 
the  damages,  he  may  apply  by  petiti(m  for 
the  assessment  of  his  damages  at  any  time 
within  three  years  from  the  "taking  of  said 
land,  water,  or  water  rights."  By  the  eighth 
section  of  tbe  statute  It  was  provided  as  fol- 
lows: "No  application  shall  be  made  to  the 
court  for  the  assessment  of  damages  for  tbe 
taking  of  any  water  rights,  until  the  water 
shall  be  actually  withdrawn  or  diverted  by 
tbe  said  city  under  the  authwlty  of  this  act; 
and  any  person  or  corporation,  whose  water 
rights  may  be  thus  taken  and  affected,  may 
make  his  application  aforesaid,  at  any  time 
within  three  years  from  tbe  time  when  the 
waters  shall  be  first  actually  withdrawn  or 
diverted  as  aforesaid." 

It  Is  not  entirely  clear  wbat  is  meant  by 
the  distinction  between  the  taking  of  water 
and  the  taking  of  water  rights,  but  it  may 
be  suggested  that  In  general,  the  taking  of 
a  pond  or  a  stream,  with  the  water  in  it 
Is  a  taking  of  the  land  and  of  the  water  of 
the  proprietors  of  the  pond  or  stream  where 
the  taking  Is  made;  and  is  also  a  taking  of 
the  water  rights  of  such  other  persons  as 
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have  the  right  to  use  the  -prater  elsewhere, 
such  as  lower  proprietors  on  a  stream.  It  Is 
plain,  however,  whatever  the  distinction  may 
be,  that,  under  the  statute^  when  what  is 
called  "land"  or  "water"  is  taken,  the  peti- 
tion must  be  filed  within  three  years  from 
the  taking;  and  that  when  what  are  called 
"water  rights"  are  taken  the  petition  must 
be  filed  within  three  years  from  the  time  the 
water  is  actually  withdrawn  or  diverted. 
This  implies  that  what  is  called  the  "taking 
of  water  rights"  is  a  taking  for  the  purpose 
of  ultimately  withdrawing  or  diverting  the 
water  for  the  use  of  the  city  of  Boston. 

By  St  1872,  c.  177,  the  city  was  authorized 
to  take  all  "the  wat^  of  Sudbury  river,  so 
called,  said  water  to  be  taken  at  any  point 
or  points  within  the  town  of  Framingham  or 
higher  up  on  said  river,  and  the  water  of 
Farm  pond,  so  called,  in  said  town  of  Fram- 
ingbam,  and  the  waters  which-  may  fiow  In- 
to and  from  said  river  and  pond,  and  to  take 
any  water  rights  in  or  upon  said  river  or 
pond,  in  or  above  the  town  of  Framingham 
or  connected  therewith."  The  city  was  also 
authorized  by  this  section  to  take  and  hold, 
by  purchase  or  otherwise,  Iti  connection  with 
■tha  said  sources  of  supply,  any  lands  and 
reel  estate  necessary  for  increasing  or  pre- 
serving the  purity  of  the  water,  or  for  lay- 
ing, building,  and  maintaining  aqueducts, 
water  courses,  reservoirs,  dams,  buildings, 
etc.,  for  the  purpose  of  conducting,  elevat- 
ing, purifying,  storing,  discharging,  dispos- 
ing of  and  distributing  water,  etc.  By  the 
fifth  section  of  this  statute  the  dty  is  made 
liable  "to  pay  all  damages  that  shall  be  sus- 
tained by  any  persons  in  their  property,  by 
the  taking  of  or  injury  to  any  land,  real 
estate,  water  or  water  rights,  or  by  the  flow- 
age  of  the  lands  of  any  persons,  or  by  the 
interference  with  or  injury  to  any  use  or  en- 
joyment of  the  water  of  said  river  to  which 
any  person,  at  the  time  of  such  taking,  is  le- 
gally entitled,  or  by  any  other  doings  under 
this  act;  and  in  regard  to  such  taking,  in- 
Jury,  interference  and  flowage,  and  the  as- 
certainment and  payment  of  all  such  dam- 
ages, the  said  city  of  Boston,  and  all  i>erBonB 
claiming  damages,  shall  have  all  the  rights, 
immunities  and  remedies,  and  be  subject  to 
all  the  duties,  liabilities  and  regulations"  pro- 
vided in  St  1846,  c.  167,  and  St  1850,  c.  3ia 
/n  the  application  of  the  statute  of  1872  to 
that  of  1846,  so  far  as  remedies  are  concern- 
ed, it  seems  that  for  every  taking  of  land 
■or  of  water,  or  of  injury  to  or  interference 
with  land  or  water  or  water  rights  not 
amounting  to  a  taking  of  water  rights,  or 
for  injury  to  or  Interference  with  the  use 
and  enjoyment  of  the  water  of  Sudbury  river, 
the  petition  for  damages  by  any  person  in- 
jured in  his  property  must  be  filed  within 
three  years  from  the  taking,  or  from  the  act 
which  causes  the  injury  or  interference;  but 
when  water  rights  are  taken  the  petition  for 
damages  cannot  be  filed  until  the  water  is 
actually  withdrawn  or  diverted  by  the  city. 


On  January  21,  1875,  the  city  took  all 
the  water  of  Sudbury  river  at  and  above  the 
dam  built  by  the  city  of  Boston  in  1872  in 
Framingham,  and  all  the  water  in  the  said 
dam  to  the  source  or  sources  of  said  river,  all 
the  water  in  Farm  pond,  all  the  water  in  the 
brook  connecting  Farm  pond  with  the  wa- 
ter of  Sudbury  river,  and  all  the  water  in 
all  streams,  brooks,  rivulets,  or  water 
courses  of  any  kind,  whether  natural  or  arti- 
ficial, that  may  fiow  into  or  from  said  Farm 
pond  or  into  or  from  said  Sudbury  river  at 
any  point  above  said  dam.  subject  to  the 
restriction  set  forth  in  St  1872,  c.  177,  t  4. 
The  dam  referred  to  was  built  below  the 
premises  of  the  petitioner,  and  it  is  at  this 
dam  that  the  city  of  Boston  has  connected 
Its  aqueducts  with  Sudbury  river,  and  has 
withdrawn  and  diverted  water  from  the 
channel  of  the  river  to  be  conducted  to  the 
city  of  Boston.  The  effect  of  this  taking  up- 
on the  right  of  the  petitioner  to  damages  was 
considered  in  a  case  between  the  same  par- 
ties as  the  present  which  is  reported  in  122 
Mass.  583.  On  July  29,  1890,  the  city,  in 
form,  took  substantially  the  same  waters 
over  again,  and  also  took  for  "building  and 
maintaining  thereon  a  dam  and  reservoir  for 
storing  water  for  the  sole  use  and  benefit  of 
said  city,"  certain  parcels  of  land.  Including 
Whitehall  pond,  so  called,  and  the  lands 
about  it  and  under  it  and  the  water  rights 
in  the  pond  and  in  the  waters  thereof,  and 
the  streams  and  ponds  forming  a  part  there- 
of   and  tributary  thereto.     On    August    14, 

1890,  the  city  also  to<A  cotain  parcels  of 
land  near  Indian  brook,  so  called,  including 
the  brook,  the  water  and  the  water  rights  in 
it  and  in  all  the  streams  and  broolcs  tribu- 
tary thereto,  for  the  purpose  of  "building 
and  maintaining  thereon  a  dam  and  reservoir 
for  storing  water  for  the  sole  use  and  bene- 
fit of  said  city."  Indian  brook  and  White- 
hall brook,  which  is  the  outlet  of  Whitehall 
pond,  empty  into  the  Sudbury  river  above 
the  premises  of  the  petitioner.  AU  the  dam- 
ages for  the  taking  of  Whitehall  pond  and  of 
Indian  brook  and  of  the  waters  thereof  and 
of  the  water  rights  th«ein  and  of  the  lands 
under  and  about  the  same;  we  understand, 
have  been  agreed  upon  by  the  parties  and 
paid  by  the  city.    The  city,  on  January  27, 

1891,  bought  and  took  conveyances  of  the 
Chattanooga  Mills  and  mill  privileges,  in- 
cluding the  mill  dam  and  mill  pond  which 
are  on  Sudbury  river  at>ove  the  premises  of 
the  petitioner,  having,  on  January  2,  1891, 
taken  said  mills  and  mill  privileges,  mill 
dam  and  mill  pond,  under  the  statutes  here- 
inbefore recited,  "for  the  purpose  of  preserv- 
ing and  protecting  the  purity  of  the  water 
for  said  city  for  the  sole  use  and  benefit  of 
said  city,"  and  the  city  maintains  the  dam 
and  pond  and  permits  the  water  of  Sudbury 
river  to  run  over  the  dam,  without  any  other 
Interference  with  the  stream.  The  city,  also, 
on  October  29,  1891,  bought  and  took  a  con- 
veyance of  the  Rocklawn  Mills  and  mill  priv- 
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ileges,  Including  the  mill  dam  and  mill  pond 
on  Sudbury  Tirer  8eT»td  miles  above  tlie 
Chattanooga  Mills;  and,  on  the  same  20th 
day  of  October,  took,  under  the  statutes  here- 
inbefore recited,  the  said  mills,  dam,  pond, 
and  priyllegee  "for  the  purpose  of  preserrlng 
and  protecting  the  purity  of  the  water  for 
said  city,  for  the  sole  use  and  benefit  of  said 
city,"  and  the  city  has  taken  possession  of 
the  mills  and  has  let  them  to  a  tenant,  who 
has  continued  to  operate  said  mills  by  means 
of  the  said  dam  and  pond,  and  has  controlled 
the  water  of  the  river  for  that  purpose.  It 
does  not  appear  that  the  tenant  has  con- 
trolled the  water  in  any  other  manner  than  a 
proprietor  of  an  upper  mill  privilege  at  com- 
mon law  has  a  right  to  do.  No  water  what- 
ever, fr(»n  any  source,  has  been  actually 
withdrawn  or  diverted  from  the  channel  of 
Sudbury  river,  or  its  tributaries,  above  the 
premises  of  the  petitioner. 

The  only  difference  between  the  situation 
now  and  that  at  the  time  of  the  decision  re- 
ported in  122  Mass.  583,  is  that  Whitehall 
pond  and  Indian  brook  and  the  lands  under 
and  about  them  and  the  water  In  them  have, 
since  that  decision,  been  taken  by  the  city, 
and  reservoirs  have  been  constructed  there, 
and  are  used  for  the  purpose  of  storing 
water  for  the  benefit  of  the  city;  and  the 
water  from  these  reservoirs  is  controlled  In 
Its  flow  into  that  river  above  the  premises 
of  the  petitioner  more  or  less  by  the  city 
of  Boston',  for  its  benefit;  and  that  since 
that  decision  the  Chattanooga  mill  privi- 
leges and  the  Rocklawn  mill  privileges  have 
been  purchased  by  the  city,  and  also  taken 
by  the  city,  with  the  mill  ponds  and  mill 
dams  connected  therewith,  for  the  puri)oee 
of  preserving  and  protecting  the  purity  of 
the  water  of  the  river  for  the  benefit  of  ther 
city.  The  flow  of  the  water  in  Sudbury 
river  has  not  been  Interfered  with  otherwise 
than  by  maintaining  the  storage  reservoirs 
as  aforesaid,  and  the  dam  at  the  Chatta- 
nooga Mills,  and  by  operating  the  Rocklawn 
Mills  in  the  same  manner  as  they  were  op- 
erated before  the  city  purchased  and  took 
them. 

It  is  not  contended  by  the  petitioner  that 
all  the  powers  granted  to  the  city  by  St 
1872,  c.  177,  were  exhausted  by  the  taking 
of  the  water  of  Sudbury  river  and  of  its 
tributaries  on  January  21,  1875.  The  peti- 
tioner, in  effect,  admits  that  under  said  stat- 
ute there  may  be  successive  takings  at  dif- 
ferent times  by  the  city;  and  it  files  its 
petition  nnd«r  the  special  takings  of  Indian 
brook,  Whitehall  pond,  Chattanooga  Mills, 
and  Rocklawn  Mills,  all  of  which  were  made 
long  after  the  taking  of  January  21,  1875. 
The  contention  of  the  petitioner,  as  we  un- 
derstand it,  is  that  by  the  taking  of  January 
21,  1875,  and  by  the  taking  of  July  29,  1890, 
of  anbstantlally  the  same  effect,  the  city 
took  all  of  the  water  rights  of  the  petitioner 
at  and  above  the  dam  of  the  petitioner.  In 
all  of  the  water  of  Sudbury  river  and  of 
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its  tributaries  above  the  dam,  subject,  of 
course,  to  the  restrictions  imposed  by  the 
statute  of  1872;  and  that,  by  the  other  sub- 
sequent acts  of  the  city  of  Boston  herein- 
before recited,  some  of  the  water  of  the 
river  or  of  its  tributaries  has  been  actually 
withdrawn  or  diverted  from  the  river  above 
the  dam  of  the  petitioner,  within  the  mean- 
ing of  St  1846;  and  that  therefore  the  pe- 
titioner is  entitled  to  maintain  its  petition 
for  damages  sustained  in  the  taking  of  all 
its  water  rights  in  said  river  and  its  tribu- 
taries. This  contention  Is  made  on  the 
theory  that  all  of  its  water  rights  in  the 
river  have  been  taken  subject  to  the  restric- 
tions of  the  Statute  of  1872,  and  that  the 
time  of  the  filing  of  the  petition  for  damages 
sustained  by  such  taking  was  only  post- 
poned until  there  has  been  some  withdrawal 
or  diversion  of  the  water,  and  that  when 
this  occurred,  even  though  only  a.  small  part 
of  the  water  was  withdrawn  or  diverted, 
the  right  to  file  a  petition  for  all  the  dam- 
ages sustained  by  the  taking  accrues,  and 
that  the  damages  are  the  same  as  If  all  the 
water  of  the  river  subject  to  the  restriction 
of  the  statute  of  1872  had  been  actually 
withdrawn  or  diverted. 

In  the  first  place,  there  has  been  no  actual 
withdrawal  or  diverslcm  of  any  water  from 
the  channel  of  Sudbury  river,  in  the  ordi- 
nary sense  of  those  words.  We  understand 
that  the  damages  for  the  takings  of  White- 
hall pond  and  Indlaa  brook  and  their  txlb- 
ntories  have  been  paid,  although  this  is  not 
entirely  clear  from  the  exceptions.  The 
interference  wlith  the  flow  of  the  water  in 
the  river  at  Chattanooga  Mills  and  Rock- 
lawn Mills  is  no  greater  than  existed  before 
these  mills  were  purchased  and  taken  by  the 
city,  and  it  may  deserve  to  be  considered 
whether  it  is  anything  more  than  what  the 
proprietor  of  lands  on  a  running  stream  can 
rightfully  cause  In  the  exercise  of  his  com- 
mon-law right  to  make  a  reasonable  use  of 
the  water  as  it  flows  through  his  land.  There 
is  nothing  in  the  takings  of  Chattanooga 
MiUs  and  Rocklawn  Mills  and  their  tribu- 
taries which  purports  to  be  a  taking  for  the 
purpose  of  diverting  the  water  or  withdraw- 
ing it  from  the  channel  in  which,  bef(»ti  the 
taking,  it  was  accustomed  to  run.  As  the 
statute  of  1872  provides  that  damages  may 
be  recovered  for  an  injury  to  or  Interference 
with  water  rights,  or  with  the  use  and  ea- 
Joyment  of  water,  as  well  as  for  a  taking  of 
water  rights  and  an  actual  withdrawal  or  di- 
version of  the  water,  it  is  entirely  unneces- 
sary to  interpret  the  words  "withdrawal  or 
diversion"  in  an  unusual  or  an  unnatural 
sense.  We  see  no  evidence  of  any  actual 
withdrawal  or  diversion  of  the  water  of  Sud- 
bury river  above  the  pronises  of  the  peti- 
tioner. The  fundamental  proposition  of  the 
petitioner  is  that  the  water  in  the  Sudbury 
tlyer  and  its  tributaries  were  taken  by  the- 
city  by  Its  taking  of  January  21,  1875.  Why 
the  city  adopted  the  form  of  taking  which  it 
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nsed  we  do  not  know.  The  water  of  Sud- 
bury river  was  actually  withdrawn  and  di- 
verted from  the  river  for  the  use  of  the  city 
of  Boston  at  or  Just  above  the  dam  which  the 
city  erected  In  Framlngbam,  and  the  water 
was  actually  taken  and  withdrawn  at  that 
point  by  the  city.  Having  taken  the  water 
at  that  point,  under  the  authority  of  the  law, 
tlie  city  bad  a  rig-ht  to  have  the  sources  of  the 
water  naturally  flowing  in  the  river  at  thau 
point  kept  in  their  natural  condition,  subject 
to  such  reasonable  uses  as  upper  proprietors 
on  the  river  and  its  tributaries  might  make  of 
the  water.  The  right  to  have  the  water  of 
all  the  tributaries  of  the  river  and  of  the 
river  itself  flow  to  the  dam  erected  by  the 
city  as  it  had  been  accustomed  to  flow,  sub- 
ject to  such  reasonable  uses,  Is  secured  to  the 
city  by  the  common  law,  and  it  was  not  nec- 
essary that  there  should  be  a  special  talcing 
of  the  water  rights  throughout  the  whole  ex- 
tent of 'the  river  and  its  tributaries  above  its 
dam  In  order  to  secure  to  the  city  the  natural 
flow  of  water  to  the  dam.  It  Is  evident,  we 
think,  that  the  city  never  understood  that  by 
this  taking  of  January  21,  1875,  it  acquired 
any  property  in  the  river  above  its  dam  and 
pond  In  addition  to  what  the  common  law 
gave  it;  for,  bo  far  as  appears,  the  city  nev- 
er exercised  any  rights  over  the  river  above 
Its  dam  and  pond,  except  under  a  purchase  or 
a  new  taking,  such  as  is  shown  in  the  pres- 
ent case.  The  theory  of  the  petitioner  Is,  In 
effect,  that  the  city,  having  acquired  all  the 
water  rights  above  its  dam  by  the  taking  of 
1875,  could  at  any  time,  if  it  should  purchase 
or  take  land  necessary  for  the  purpose,  enter 
its  aqueducts  into  the  river  at  any  point 
above  the  dam  of  the  petitioner  and  with- 
draw the  water  without  any  new  taking  of 
the  water  or  water  rights.  We  are  of  opin- 
ion that  this  is  not  the  legal  effect  of  the  tak- 
ing of  1875  or  of  the  similar  taking  of  1890, 
but  that,  notwithstanding  the  form  of  the 
takings,  the  legal  effect  was  to  take  the  wa- 
ter of  Sudbury  river  at  and  Just  above  the 
dam  which  the  city  constructed  in  Framing- 
ham,  where  its  aqueduct  was  connected  with 
the  river,  and  where  the  water  was  with- 
drawn. 

On  this  construction  of  the  effect  of  the  tak- 
ings there  has  been  no  general  taking  of  all 
the  water  rights  of  the  petitioner  In  Sud- 
bury river  above  its  dam,  subject  to  the  re- 
strictions of  the  statute  of  1872.  If  any  of  Its 
water  rights  in  the  river  above  its  dam  have 
been  taken,  it  is  by  the  takings  of  Indian 
brook,  Whitehall  pond,  Chattanooga  Mills 
or  Rocklawn  Mills,  and  we  do  not  construe 
these  takings  as  authorizing  a  withdrawal  or 
division  of  the  water  from  the  channel  of 
the  river  above  the  premises  of  the  petitioner. 
On  the  construction  that  we  have  given  to  the 
statutes,  and  the  effect  of  the  takings  by  the 
city.  If  the  city  Is  liable  for  any  damages  to 
the  petitioner  it  is  for  interference  with  the  1 
use  and  enjoyment  of  the  water  by  the  peti- 
tioner, so  far  as  there  has  been  any  interfer- 


ence with  this  use,  or  so  far  as  the  takings 
authorize  any  interference  with  this  use,  be- 
yond the  right  of  interference  which  at  com- 
mon law  the  city  is  entitled  to  exercise  by 
virtue  of  its  ownership  of  property.  We  In- 
fer that  full  damages  have  been  paid  to  the 
petitioner  for  all  injuries  sustained  by  the 
takings  of  Indian  brook  and  Whitehall  pond 
and  their  Iributarlea,  but  if  we  are  mistaken 
in  this,  then  it  may  be  that  the  petitioner  is 
entitled  to  damages  for  such  Interference 
with  the  flow  of  the  water  in  Sudbury  river 
a.i  the  city  may  exercise  under  these  takings. 
If  by  the  taking  of  Chattanooga  Mills  or  of  the 
Rocklawn  Mills,  for  the  porposes  indicated  by 
the  taking,  the  city  can  lawfully  exercise 
rights  of  control  over  the  water  of  the  river 
beyond  what  belongs  to  It  as  proprietor  of 
those  mills,  it  may  be  that  the  petitioner  is 
entitled  to  damagec  therefor,  as  for  an  injury 
to  or  interference  with  its  water  rights.  We 
see  no  reason  to  doubt  that  the  city  could, 
under  the  statute  of  1872,  lawfully  purchase 
those  mill  privileges  and  hold  them,  under 
the  statute,  for  the  purpose  of  preserving  the 
purity  of  the  water,  and  It  may  deserve  to 
be  considered  whether  the  city,  as  such  pur- 
chaser, has  not  the  rights  which  belong  to  the 
proprietors  of  land  under  and  on  a  natural 
stream.  If  the  operation  of  thi,  Rocklawn 
Mills  through  a  tenant  is  nitra  vires  of  the 
city  this  does  not  concern  the  petitioner  If 
there  is  no  invasion  of  its  rights.  There  is 
nothing  in  the  case  indicating  that  the  owner 
of  the  Chattanooga  Mills  or  of  the  Rocklawn 
Mills  was  under  any  obligation  to  the  peti- 
tioner to  use  bis  mill  pond  as  a  storage  i>ond 
for  the  benefit  of  the  petitioner. 

On  the  view  we  have  taken  of  the  case,  the 
exceptions  must  be  sustained.  Whether  the 
petition  should  be  dismissed  or  should  be  re- 
tained for  the  assessment  of  damages  for 
some  interference  if  there  be  any,  with  the 
use  of  the  water,  or  for  some  right  of  inter- 
ference with  this  use  which  the  city  has  ac- 
quired by  its  takings,  if  it  has  acquired  any, 
which  does  not  amount  to  a  withdrawal  of 
the  water,  or  a  right  to  withdraw  it,  from  the 
river,  but  which  has  caused  or  may  cause  in- 
jury to  any  rights  which  the  petitioner  has 
to  have  the  water  of  Sudbury  river  flow  past 
its  premises  as  it  was  accustomed  to  flow,  we 
need  not  now  determine.  Exceptions  sus- 
tained. 


(IM  Haas.  282) 

AUSTIN  V.  BOSTON  &  M.  R.  CO. 

(Snprenu  Jndidal  Court  of  Massachasetta 
Snff(dk.     Sept  9, 1895.) 

iNTORT  TO  BbAEEHAN— ASSCHPTION  OP  RiSX— 

Posts  Near  Track. 

A  brakeman  injured,  while  climbing  the 
side  ladder  of  a  car,  by  a  post  near  the  track, 
which  was  one  of  many  similar  structares  equal- 
ly near  the  track,  and  which  he  had  passed  every 
day  in  the  course  of  his  two  years'  employment, 
will  be  held  to  have  assumed  the  risk,  whether 
or  not  he  actually  knew  of  the  daziger. 
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Appeal  from  superior  court,  Suffolk  county; 
Edgar  J.  Sherman,  Judge. 

Action  by  Charles  H.  Austin  against  the 
Boston  &  Maine  Railroad  for  personal  Injuries 
received  by  being  struck  by  some  part  of  a 
target  gate  structure,  while  about  to  clinlb 
the  side  ladder  of  a  caboose.  Verdict  was 
directed  for  defendant,  and  at  the  request  of 
plaintiff  the  case  Is  reported  for  the  determi- 
nation of  the  supreme  Judicial  court  Judg- 
ment for  defendant. 

Samuel  0.  Parllng,  for  plaintiff.  Solomon 
Lincoln,  for  defendant. 

MORTON,  J.  We  do  not  see  how  this  case 
can  be  distinguished  from  liovejoy  v.  Rail- 
road Co.,  125  Mass.  78,  Thaln  y.  Railroad  Co., 
161  Mass.  353,  37  N.  E.  309,  and  Goodes  t. 
Railroad  Co.,  162  Mass.  2S7,  38  N.  E.  500. 
The  plaintiff  had  been  employed  as  a  freight 
brakeman  on  the  Rockport  freight  for  two 
years  or  more,  and  had  had  occasion  to  go  by 
this  post  nearly  or  quite  every  day.  The  post 
was  only  one  of  many  structures  as  near  to 
the  track  as  it  was,  and  the  plaintiff  must  be 
held  to  have  taken  the  risk  of  injury  from  its 
proximity  to  the  track,  whether  he  actually 
knew  of  the  danger  or  not  The  slight  sag- 
ging of  the  post  towards  the  track,  of  which 
there  was  evidence,  Is  not  shown  to  have  had 
anything  to  do  with  the  injury  to  the  plain- 
tiff.   Judgment  for  defendant 

(164  Maw.  2M) 

PERRY  V.  OLD  COLONY  R.  CO. 
(Supreme  Judicial  Court  of  MasBachnsetts.    Suf- 
folk.    Sept  14,  1895.) 
In/ort  to  Railroad  Emplotb  —  Nboliobncc  of 

FORBMAN— PbR80:«  IN  CHAROB  OF  TRAIK 

"on  Railkoad." 

1.  Plaintiff  was  sent  by  a  foreman  in  cbaiKe 
of  a  ronndbouse  and  of  such  repairs  as  are  made 
there  to  repair  an  en^ne  therein,  by  grinding 
In  a  check.  While  doing  so,  he  was  injured  by 
the  blowing  down  of  the  engine  by  the  engineer. 
Sdd,  that  the  foreman  was  not  negligent  m  fail- 
ing to  give  notice  to  the  engineer,  who  knew  that 
some  one  wonld  be  sent  tnat  plaintiff  had  been 
sent,  or  to  plaintiff  of  the  dangers  incident  to 
the  work,  he  being  acquainted  with  them. 

2.  An  engine  in  a  roundhouse  for  repairs  is 
not  on  a  railroad  track,  within  St  1887,  c.  270, 
making  the  employer  liable  for  injury  to  an  em- 
ploy4  from  negligence  of  an  employ^  in  charge 
or  control  of  an  engine  or  train  "upon  a  rail- 
road." 

Exceptions  from  superior  court,  Suffolk 
county;    Edgar  J.  Sherman,  Judge. 

Action  by  William  A.  Perry  against  the 
Old  Colony  Railroad  Company.  Verdict  for 
plaintiff,  and  defendant  excepts.  BiXceptions 
sustained. 

H.  L.  Boutwell  and  J.  E.  Kelley,  for  plain- 
tiff.   Benton  &  Choate,  for  defendant 

MORTON,  J.  This  is  an  action  for  per- 
sonal Injuries,  brought  under  St  1887,  c.  270. 
There  are  three  counts  in  the  declaration. 
The  first  and  third  counts  allege  negligence 
on  the  part  of  a  person  intrusted  with  and 
v.4lN.E.no.l4— 19 


exercising  superintendence,  and  who  was 
one  Noyes,  the  foreman  in  cliarge  of  tbe 
roundhouse  and  of  such  repairs  as  were 
there  made.  The  second  count  alleges  neg- 
ligence on  tbe  part  of  a  person  who  had 
charge  or  ocmtrol  of  a  locomotive  engine  up- 
on a  railroad,  and  who  was  one  Straw,  the 
engineer  of  the  engine  on  which  the  plain- 
tiff was  at  work  at  the  time  of  the  injury. 
The  evidence  all  comes  from  the  plaintiff 
and  his  witnesses.  It  is  nowhere  expressly 
stated  what  was  the  nature  of  the  repair 
which  the  plaintiff  was  sent  to  do  upon 
the  engine,  but  from  the  fact  that  the  re- 
pair principally  referred  to  in  the  testimony 
was  the  grinding  in  of  a  check,  we  Infer 
that  that  was  in  part,  at  least,  what  the 
plaintiff  had  to  do;  and  we  assume  that 
Noyes  knew  it,  either  in  the  customary  way, 
by  a  slip  from  the  engineer,  or  in  some  other 
manner.  It  is  said  that  when  he  sent  tlie 
plaintiff  to  do  the  Job  he  should  have  given 
notice  to  the  engineer  or  fireman  that  he  had 
been  sent  Bat  both  the  engineer  and  fire- 
man knew  that  some  one  would  be  sent  by 
the  foreman  to  do  the  repair.  And  it  hardly 
would  seem  necessary  for  the  foreman  to 
notify  them  that  he  had  done  what.  In  tiie 
ordinary  course  of  things,  they  tiad  every 
reason  to  expect  he  would  do.  There  was 
nothing  to  show  that  there  was  anything 
unusual  about  the  Job,  or  in  the  manner  or 
place  of  doing  it  The  place  was  dangerous, 
but  the  plaintiff  knew  that  He  also  knew 
tliat  the  engine  would  have  to  be  blown 
down,  if  a  check  was  ground  in,  and  that 
that  was  done  over  the  ashpit  as  commonly 
as  anywhere.  There  was  no  negligence  on 
tbe  part  of  the  foreman  in  failing  to  notify 
the  plaintiff  of  wliat  be  well  understood 
himself.  There  was  nothing  to  show  that 
it  was  customary,  when  men  were  sent  to 
grind  in  checks,  to  notify  the  engineer  or 
fireman,  or  anybody  else,  of  the  fact,  and 
tliat  they  must  be  careful  about  blowing 
down,  or  that  it  had  ever  been  done  before, 
or  that  anything  was  omitted.  In  tills  case, 
on  which  the  men  habitually  rriied,  at  had 
a  right  to  rely.  There  was  testimony  that 
the  workmen  looked  out  for  themselves,  as 
they  needs  must.  In  many  things.  Some  de- 
tails a  foreman  may  safely  ignore,  or  leave 
to  the  men  over  whom  he  has  charge.  We 
discover  no  evidence  of  negligence  on  the 
part  of  Noyes. 

In  the  next  place,  even  if  Straw  was  neg- 
ligent in  blowing  down,— which  we  do  not 
decide,— we  do  not  think  that  he  had  charge 
or  control  of  a  locomotive  upon  a  railroad 
track,  within  the  meaning  of  the  act  (St 
1887,  c  270).  The  Statute,  as  It  is  said  in 
Thyng  v.  Fltchburg  R.  Co.,  166  Mass.  18, 
13  N.  E.  169,  "seems  chiefly  to  contemplate 
tbe  dangers  from  a  locomotive  engine  or 
train  as  a  moving  body,  and  to  provide 
against  the  negligence  of  those  wlio,  either 
wholly  or  in  part,  control  its  movements." 
This  engine  was  stalled  in  the  roundhouse 
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for  repairs,  and  was  not  "upon  a  railroad 
track."  as  those  words  are  ordinarily  used. 
The  case  would  be  different,  perhaps,  if  it 
had  been  standing  on  a  track,  waiting  to  be 
coupled  to  a  train,  or  for  some  temporary 
purpose.  If  the  engine  Iiad  been  in  the  re- 
pair shop,  no  one,  we  thlnlc,  would  contend 
that  it  was  upon  a  railroad  track,  within  the 
fair  meaning  of  the  act  The  fact  that  it 
was  In  the  roundhouse,  instead,  where  such 
repairs  were  made  as  could  be  made  com- 
fortably, does  not,  it  seems  to  us,  make  any 
difference.  It  is  also  a  matter  of  great  doubt 
whether  the  engine  was  In  the  charge  or 
control  of  Straw.  The  testimony  tended  to 
show  that  when  an  oigine  came  into  the 
roundhouse  It  was  generally  assigned  to  a 
pit,  the  tender  brake  set  up,  and  the  wheels 
blocked,  and  then  the  engineer  went  off, 
and  the  engine  was  in  charge  of  the  train 
dispatcher;  or,  as  the  plaintiff  put  it,  "the 
engineer  had  no  duties  in  the  roundhouse, 
any  more  than,  if  he  has  a  little  }ob  on  his 
engine  to  do,  he  does  it,"  which  is  far  from 
saying  that  in  the  roundhouse  he  has  charge 
or  control  of  the  engine.  The  blowing  down 
of  the  engine  was  in  response  to  an  outside 
suggestion,  and  might  as  well  have  been 
done  by  any  one  else,  for  aught  that  appears. 
But,  even  If  the  engine  was  in  charge  or 
control  of  Straw,  that  is  not  sufficient.  In 
order  to  make  the  defendant  liable,  it  must 
also  have  been  upon  a  railroad  track,  which 
we  do  not  think  it  was. 

The  views  expressed  above  make  it  unnec- 
essary to  consider  the  question  of  the  plain- 
tiff's due  care.  The  result  is  that  a  ma- 
jority of  the  court  think  the  exceptions 
should  be  sastatned,  and  it  is  so  ordered. 

(IM  Mass.  235) 

CROWBIiL  et  aL  t.  CAPE  COD  SHIP- 
CANAL  CO.  et  al. 
(Supreme  Judicial  Court  of  Massachusetts. 
Barnstable.     Sept  6,  1885.) 
Pakties — DiSTKracTioN  or  Fcnd. 
Where  a  corporation  was  required  by  law 
to  deposit  certain  moneys  with  the  treasurer  of 
the    commonwealth   to    indemnify    those    who 
should  sustain  damage  by  the  construction  of  a 
canal,  and  the  fund  was  insufficient  to  pay  all 
claims,  a  bill  to  have  certain  damages  paid  out 
of  the  fund  should  make  all  interested  therein 
parties  to  the  suit 

Report  from  supreme  Judicial  court,  Barn- 
stable county;  James  M.  Morton,  Judge. 

Bill  by  Crowell  and  others  against  Cape 
Cod  Ship-Canal  Company  and  another  to  have 
thehr  judgment  paid  out  of  certain  funds  de- 
posited with  the  treasurer  of  the  common- 
wealth. A  demurrer  to  the  bill  was  sustained. 
Remanded  for  further  proceedings. 

H.  P.  Harriman  and  F.  J.  Daggett,  for 
plaintiffs.    George  Putnam,  for  defendants. 

I/ATHROP,  J.  St  1883,  c.  259,  Incorpwrat- 
Ing  the  Cape  Cod  Ship-Canal  Company,  by 
8ecti<m  19  provides  for  a  deposit  by  the  defoid- 
ant  of  the  sum  of  $200,<X)0  with  the  treasurer 


of  the  commonwealth,  and  that  "the  supreme 
Judicial  court  shall  have  Jurisdiction  In  equity 
to  apply  said  deposit  to  the  payment  of  any 
damages  caused  by  the  laying  out,  constructloD 
and  maintenance  of  said  canal,  and  for  all 
claims  against  said  company  for  labor  perfum- 
ed and  furnished,  and  for  land  or  materials 
taken  or  used  in  the  construction  of  said  canaL" 
The  plaintiffs  have  recovered  a  Judgement 
against  the  (Jape  Cod  Ship-Cbnal  Company, 
amounting  to  $2,260.63,  for  damages  occa- 
sioned by  the  taking  of  their  bind  for  the  con- 
struction of  a  canal,  and  seek  by  this  blU  in 
equity,  which  is  brought  against  the  canal 
corporation  and  the  treasurer  of  the  common- 
wealth, to  have  their  Judgment,  with  inter- 
est paid  out  of  the  sum  of  (200,000,  which 
was  deposited  as  required  by  the  statute.  It 
appears  from  the  answers  of  the  defendants, 
wlilch  it  is  agreed  are  to  be  taken  as  true, 
that  there  are  other  claims  pending  against 
the  defendant  corxtoratlon  by  persons  who  con- 
tend that  they  are  entitled  to  share  in  the 
fund,  wUch,  If  allowed,  will  more  than  ex- 
haust the  fund;  and  the  defendant  corpora- 
tion contends  that  before  the  claims  of  the 
plaintiffs  are  ordered  to  be  paid  an  Inquiry 
should  be  had,  to  give  all  perscms  interested  or 
claiming  to  be  Interested  In  the  fund  an  op- 
portunity to  appear  and  present  their  claims. 
In  order  that  the  fund,  if  not  sufficient  to  pay 
all  claims  that  may  be  allowed,  may  be  equi- 
tably distributed.  On  the  facts  stated  we 
have  no  doubt  that  the  ccmtentlon  of  the  de- 
fendants should  prevail.  The  fund  In  ques- 
tion is  for  the  benefit  of  all  persons  having 
claims  within  the  terms  of  the  statute.  If  it 
is  Insufficient  to  pay  all  in  full.  It  should  be 
divided  ratably  among  them.  A  bill  in  equity 
in  such  a  case  as  this,  as  in  the  case  of  a 
creditors'  bill,  or  a  stilt  for  the  administration 
of  a  trust  fund,  should  make  all  persons  In- 
terested In  the  fund  parties.  Smith  v.  Wil- 
liams, 116  Mass.  510;  Llbby  y.  Norris,  142 
Mass.  246,  7  N.  E.  919.  See,  also,  Richmond 
V.  Irons,  121  U.  S.  27,  44,  7  Sup.  (3t  788.  If 
this  Is  not  done,  the  bill  may  be  treated  ss 
brought  tn  behalf  of  all  parties  In  Interest, 
and  an  opportunity  given  them  to  come  In  and 
present  their  claims.  Hallett  t.  Hallett  2 
Paige,  16,  19.  The  case  must  therefore  be 
remanded  to  the  county  court  that  an  order  of 
notice  may  issue  to  an  persons  interested  to 
present  their  claims  by  a  certain  time.  So  or- 
dered. 

(164  Mass.  20») 
LEWIS  v.  NORTON. 
(Supreme  Judidai  Court  of  Massachusetts. 
Suffolk.     Sept  5, 1895.) 

ExBODTios  —  Sale  of  Lasd  —  Aothoriti  or 
Constable. 
Pub.  St  c.  27,  i  114,  authorizes  a  consta- 
ble, within  his  own  town  only,  to  serve  any  writ 
or  other  process.  Pub.  St.  c.  172,  {  29,  requires 
an  officer  selling  land  on  execution  to  post  a  no- 
tice of  Bucli  sale  m  the  ci^  or  town  in  which 
the  land  is,  and  in  two  adjoining  cities  or  towns 
in  the  same  county,  if  there  aie  so  many.     Hdi, 
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that  an  execntion  sale  of  land  br  a  constable  of 
the  dty  In  which  the  land  Hes  is  roid  when  It 
appears  that  there  are  other  towns  in  the  same 
county,  since  he  has  no  jurisdiction  to  post  in 
such  towns  the  notices  required  by  statute. 

Appeal  from  superior  court.  Suffolk  coun- 
ty; Frank  T.  War*.  Judge. 

Writ  of  entry  by  Frank  Lewis  against 
Mary  K.  Norton.  From  a  Judgment  fw  ten- 
ant, demandant  appeals.    Affirmed. 

W.  B.  Steyens.  for  appellant  Cbas.  H. 
Spiagne,  for  appellee. 

KNOWLTON,  3.  The  principal  question 
argued  before  us  was  considered  and  decid- 
ed U  Lewis  y.  Norton.  ISO  Mass.  432.  34  N. 
B.  544,  and  a  majority  of  the  court  are  of 
4H>inlon  that  there  is  no  good  reason  for  chan- 
ging the  decision  then  announced.  For 
more  than  200  years  r<»istal>Ie8  baye  been 
elected  by  the  towns  of  this  commonwealth, 
and  baye  been  regarded  as  town  or  city 
officers.  1  Proy.  Laws  (State  Ed.)  65;  Leay- 
Itt  T.  Leayitt.  135  Mass.  19L  Except  in  a 
few  cases,  fm'  which  special  proyisions  are 
made  by  the  statutes,  they  can  do  nothing 
offlciaily  outside  of  the  cities  or  towns  in 
wblch  tbey  are  elected.  Pub.  St  c.  27,  IS 
113,  114,  122;  Leayitt  y.  Leayitt,  ubi  supra. 
The  special  proyisions  of  the  statutes  do  not 
Include  authority  to  act  in  making  a  sale  of 
land  upon  an  execution.  Pub.  St  c.  27,  f{ 
121,  122;  Id.  c  164,  |  31;  Id.  c.  155,  {  44; 
Id.  c.  161,  {  41;  Id.  c.  170,  |{  12,  22;  St 
1886,  c.  289.  An  attempt  of  a  constable  to 
do  anything  without  express  authority  from 
a  statute  in  the  seryice  of  a  writ  or  execu- 
tion outside  of  the  city  or  town  for  which 
he  ia  elected  is  like  a  similar  attempt  of  a 
deputy  sheriff  to  serye  a  writ  outside  of  the 
county  for  which  he  has  a  commission;  it  is 
wholly  yold.  See  Lee  y.  Wells,  15  Gray, 
459.  The  constable  who  made  the  leyy  in 
the  present  case  had  no  Jurisdiction  in  any 
city  or  town  adjoining  Boston  to  post  or 
cause  to  be  posted  notifications  of  the  sale 
under  his  leyy  as  required  by  the  statute, 
and  his  leyy  and  sale  were  Ineffectual  to 
pass  a  title  to  the  real  estate.  A  constable 
can  serye  ciyil  process  under  Pub.  St  c.  27, 
1 114,  in  personal  actions,  where  the  damages 
are  laid  at  a  sum  not  exceeding  $300,  pro- 
vided that  the  particular  seryice  which  he 
attempts  can  be  completed  "within  his 
town";  but  If  an  Indiyisible  official  act  of 
■erylce  requires  action  outside  of  the  city 
or  town  for  which  he  is  elected,  it  must  l>e 
done  by  an  officer  of  more  extensiye  Juris- 
diction.   Judgment  for  the  tenant. 


a«  Mans.  21". 

FOWLS  y.  CHILD  et  al. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.     Sept  6,  1895.) 

ASSDUFSIT— EviDBNCB— OTBEB  FbAUDS. 

1.  On  a  suit  for  money  had  and  receiyed, 
which  defendant  claimed  was  deposited  as  col- 
lateral for  a  note,  the  note  is  admissible  in  eyi- 


dence,  though  it  has  been  pleaded  as  a  set-off  by 
defendant  in  a  suit  pending  against  him  by  plain- 
tiff on  another  claim. 

2.  On  a  stiit  for  money  deposited  as  se- 
curity for  a  note  in  a  safety  vault  which  nei- 
ther party  could  open  except  in  the  other's  pres- 
ence, or  with  his  written  consent  it  appeared 
that  defendant  with  plaintiff's  written  consent 
went  to  the  vault  and  found  only  worthless  pa- 
per. BHd,  that  evidence  of  other  acts  of  fraud 
by  plaintiff  in  course  of  his  transactions  with 
defendant  during  the  same  period  of  time  were 
admissible  to  prove  that  he  removed  the  money 
himself  by  fraud  while  at  the  vault  with  plain- 
tiff. 

8.  Elyldence  that  on  a  criminal  prosecution 
of  the  i^aintiff  for  one  of  the  frauds  testified  to, 
he  was  acquitted,  was  properly  exduded. 

Exceptions  from  sui>erior  court,  Suffolk 
county;  John  Hopkins,  Judge. 

Action  by  Joseph  Fowle  against  Linns  M. 
Child  and  another  for  money  had  and  receiy- 
ed. From  a  yerdlct  for  defendants,  plain- 
tiff brings  exceptlona    Exceptions  oyerruled. 

W.  H.  Baker  and  0.  H.  Welch,  for  plain- 
tiff.   R.  M.  Morse,  for  defendants. 

BARKER,  J.  1.  The  first  and  second  ex- 
ceptions may  be  disposed  of  together.  The 
notes  giyen  by  the  plaintiff  to  the  defendants 
upon  the  adjustment  of  the  accoimts  between 
them  in  May,  1886.  were  secured  by  pledge 
of  the  money  which  the  plaintiff  sought  to 
recoyer  in  this  action,  and  were  admissible 
la  evidence  for  the  defense,  upon  the  issue 
whether,  if  they  took  that  money,  they  were 
entitled  to  retain  it  as  collateral  security  for 
the  notes.  The  record  of  the  former  suit,  in 
which  the  notes  were  pleaded  in  set-off 
against  the  plaintiff,  showed  that  the  suit 
was  still  pending.  As  it  had  not  gone  to 
Judgment  the  notes  were  not  extinguished, 
and  the  record  offered  by  the  plaintiff  was 
immaterial,  and  was  rightly  excluded.  Un- 
til the  notes  w^e  extinguished,  the  right  to 
retain  the  collateral  pledged  as  security  for 
their  payment  remained  in  the  defendants. 

2.  The  next  class  of  exceptions  is  to  the  ad- 
mission of  evidence  that  during  the  period 
covered  by  the  transactions  upon  which  the 
plaintifTs  suit  is  founded,  he  committed  oth- 
er frauds  upon  the  defendants  in  other  trans- 
actions in  which  they  lent  him  money.  This 
evidence  was  introduced  in  support  of  the 
defendants'  contentions  that  they  took  no 
money  from  the  safety  vaults,  and  that  they 
found  in  the  vaults  nothing  but  wortliless 
bundles,  secretiy  substituted  by  the  plaintiff 
for  tlie  money  which  he  had  himself  fraudu- 
lently removed.  Acts  which  are  part  of  one 
general  scheme  or  plan  of  fraud,  designed 
and  put  in  execntion  by  the  same  person,  are 
admissible  to  prove  that  an  act  which  has 
been  done  by  some  one  was  in  fact  done  by 
the  person  who  designed  and  pursued  the 
plan.  If  the  act  In  question  is  a  necessary 
part  of  the  plan.  Com.  y.  Robinson,  146 
Mass.  571,  577,  16  N.  B.  452.  See,  also, 
Wiggln  y.  Day,  9  Gray,  97;  Lynde  v.  Mc- 
Gregor, 13  Allen,  172;  Jordan  v.  Osgood,  109 
Mass.  467;    Haskins  y.  Warren,  116  Mass. 
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614;  Horton  t.  Welner,  124  Mass.  92;  Com. 
V.  White,  145  Mass.  392,  14  N.  E.  611.  And 
the  plan  Itself  and  the  acts  done  in  pursn- 
ance  of  It  may  all  be  proved  by  circumstan- 
tial evidence.  Com.  v.  Robinson,  ubl  supra. 
The  transactions  shown  In  the  evidence  in 
the  present  case  vrere  very  strange  and  pe- 
culiar. One  reasonable  explanation  of  them 
Is  that  they  disclose  a  plan  by  which  the 
plaintiff  designed  to  cheat  the  defendants 
after  flrst  obtaining  their  confidence  by 
showing  them  that  he  had  money  In  large 
amounts,  by  Intrusting  bis  money  to  their 
keeping,  borrowing  from  them  upon  their 
belief  that  they  had  It  In  their  keeping,  and, 
when  his  borrowing  had  reached  a  su£BcIent 
extent,  cheating  them  by  secretly  removing 
his  money  from  their  possession  by  sleight  of 
hand,  and  substituting  in  its  stead  some- 
thing of  no  value.  All  the  transactions  put 
In  evidence  were  between  the  same  parties, 
during  the  same  period  of  time,  and  were 
of  the  general  character  of  confidence  games, 
carried  through  by  deception  and  Jugglery. 
They  may  well  have  been. parts  of  a  single 
plan,  the  chief  end  of  which  was  the  ab- 
straction by  the  plaintiff  of  the  money  from 
the  safety  boxes;  and.  If  so,  any  acts  done  by 
him  In  pursuance  of  that  plan  were  compe- 
tent to  show  that  it  was  he  who  did  the 
act  which  was  Its  necessary  culmination  if 
successfully  carried  through. 

3.  The  remaining  exception  is  to  the  exclu- 
sion of  evidence  that  the  plaintiff  had  been 
acquitted  in  a  criminal  prosecution  for  one 
of  the  frauds,  evidence  of  which  was  admit- 
ted against  him.  But  that  acquittal  was  res 
inter  alios,  like  the  withdrawal  of  suits  by 
other  parties  In  Hasklns  v.  Warren,  115 
Mass.  514.  538.  Because  the  defendants 
were  strangers  to  the  Judgment  offered.  It 
could  not  affect  them.  Com.  v.  Waters,  11 
Gray,  81;  Cluff  v.  Insurance  Co.,  99  Mass. 
317,  325;   Parker  t.  Kenyon,  112  Mass.  264. 

Exceptions  overruled. 


(164  Mass.  241) 

DAVIS  V.  COMMONWEALTH. 

(Supreme  Judicial  Court  of  Massachusetts. 

Suffolk.     Sept  6, 1895.) 

comtbact  bt  state— con'tinoent  compbmbation 
—Vauditt— Estoppel. 

1.  A  contract  oy  a  state  authorizing  a  per- 
son to  prosecute  a  claim,  and  providing  that  bis 
compensation  sliould  be  a  certam  per  cent,  of  the 
amount  collected  by  him,  to  be  paid  out  of  the 

firoceeds  thereof,  is  not  void,  as  against  pub- 
ic policy,  because  making  the  payment  of  com- 
pensation contingent  on  success;  the  contract 
being  authorized  by  the  legislature,  which  em- 
powers the  governor  and  council,  on  behalf  of 
the  state,  to  appoint  an  agent  to  prosecute  the 
claim,  and  to  fix  his  compensation,  to  be  paid  out 
of  any  amount  received  therefrom. 

2.  After  the  state  had  employed  petitioner 
to  prosecute  its  claim  against  the  United  States 
for  a  refund  of  the  direct  tax  paid  under  Act 
Cong.  Aug.  5, 1861,  his  compensation  to  be  a  p&e 
cent,  of  any  amount  he  might  collect  to  be  paid 
out  of  the  proceeds  received  therefrom,  he  help- 
ed to  procure  the  passage  of  Act  Cong.  March  2, 


1891,  appropriating  money  to  reimburse  to  the 
states  the  amount  of  such  taxes  collected  from 
them;  providing  that  no  money  should  be  paid 
thereunder  to  any  state  till  it  had  accepted  the 
trusts  imposed  by  the  act;  imposing  as  trusts  the 
condition  that  where  the  sum  credited  to  any 
state  had  been  collected  by  the  United  States 
from  inhabitants  of  the  state,  it  should  be  h^d 
in  trust  by  the  state  for  the  persons  from  whom 
it  was  collected;  and  providing  that  no  part  of 
the  money  appropriated  by  the  act  should  be 
paid  out  by  any  state  to  an  agent  under  any  ex- 
isting  contract  for  services.  Thereafter  the  stato 
accepted  the  appropriation  and  the  trusts,  by  a 
resolve  drawn,  at  request  of  the  state  auditor, 
by  petitioner.  Bdd,  that  even  If  the  provision 
against  payment  by  the  state  to  an  agent  out  of 
the  money  appropriated  be  considered  as  part  of 
the  trust  created  by  the  act  of  congress,  and  as 
applying  where  the  direct  tax  had  not  been  col- 
lected from  inhabitants  of  the  state,  but  had 
been  paid  by  the  state  Itself,  the  state  would 
not  be  relieved  from  paying  petitioner;  his  con- 
duct not  having  amounted  to  a  waiver  of  com- 
pensation, but  merely  of  the  condition  that  it 
should  be  paid  out  of  the  money  received  from 
the  United  States. 

Appeal  from  superior  court,  Suffolk  coun- 
ty. 

Petition  of  Theodore  E.  Davis  against  the 
commonwealth  of  Massachusetts  for  compen- 
sation for  services.  A  demurrer  to  the  pe- 
tition was  overruled,  and  defendant  appeals. 
Affirmed. 

The  resolve  of  the  legislature  of  March  20, 
1888,  referred  to  In  the  opinion,  was  as  fol- 
lows: "Resolved,  that  the  governor  and  coun- 
cil are  hereby  authorized  to  employ  the  agent 
of  the  commonwealth  tor  the  prosecution  of 
war  claims  against  the  United  States,  to  pro»- 
ecute  also  the  claim  of  the  commonwealth 
for  a  refund  of  the  direct  tax  paid  under  act 
of  congress  approved  August  fifth  in  the  year 
eighteen  hundred  and  sixty-one,  and  of  the  In- 
terest paid  upon  war  loans  daring  the  period 
from  eighteen  hundred  and  Axty-one  to 
eighteen  hundred  and  sixty-five,  also  to  fix 
his  compensation,  which  shall  be  paid  out  ot 
any  amount  received  therefrom." 

The  order  of  February  5, 1880,  of  the  govern- 
or and  council  was  as  follows:  "Ordered,  that 
Theodore  E.  Davis,  of  Washington,  D.  C. 
agent  of  the  commonwealth  for  the  prosecu- 
tion ot  war  claims  against  the  United  States, 
be,  and  he  is  hereby,  auth(M-ized  to  prosecute 
also  the  claim  of  the  commonwealth  for  a  re- 
fund of  the  direct  tax  paid  imder  act  of  con- 
gress approved  August  fifth  In  the  year  eight- 
een hundred  and  sixty-one,  and  that  his  com- 
pensation be  two  per  centum  of  any  amount 
he  may  collect,  which  shall  be  paid  out  of  the 
proceeds  received  therefrom,  and  paid  into  the 
treasury  of  the  commonwealth;  the  same  to 
be  in  full  for  compensation  and  expenses  on 
account  of  said  claim." 

Hosea  M.  Knowlton,  At^.  Gen.,  J.  Mott 
Hallowell,  2d  Asst  Atty.  Gen.,  for  the  Com- 
monwealth. .Tohn  D.  Long  and  William 
Schlfleld,  for  appellee. 

FIELD,  0.  J.  This  Is  a  petition  against  the 
commonwealth,  under  Pub.  St.  c.  196,  as 
amended  by  St  1887,  a  246.    The  common- 
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wealth  demurred  to  tbe  petition.  The  supe- 
rior court  overruled  the  demurrer,  and  ordered 
Judgment  for  the  petitioner;  and  the  com- 
monwealth appealed  to  this  court  The  order 
of  the  governor  and  council  passed  February 
6,  1880,  seems  to  us  within  the  authority 
granted  by  the  resolve  of  March  20,  1888,  and 
we  have  no  doubt  that  the  legislature  had  the 
constitutional  power  to  pass  the  resolve^  We 
cannot  declare  the  contract  made  with  the 
petitioner  by  the  governor  and  coimcU  void  as 
against  public  policy,  because  the  legislature 
has  sanctioned  It  Whether  a  similar  contract 
between  private  indivldnalSk  In  which  the 
compensation  to  be  paid  is  made  contingent 
upon  success,  would  be  deemed  at  common 
law  void,  as  against  good  morals  and  public 
policy,  we  need  not  consider.  The  legislature 
can  determine  for  itself  what  public  policy 
requires  or  permits  to  be. done  In  the  prose- 
cution in  any  form  of  claims  of  the  common- 
wealth against  the  United  States.  It  is  not 
bound,  in  fixing  the  compensation  of  its 
agents,  to  conform  to  the  rules  of  the  com- 
mon law  as  interpreted  by  the  courts,  or  to 
pass  a  general  law  whereby  Individuals  shall 
be  put  upon  the  same  footing  as  the  common- 
wealth in  the  prosecution  of  similar  claims. 

The  more  difficult  question  In  the  case  is 
whether  the  obligation  of  the  commonwealth 
to  the  petitioner  is  affected  by  the  act  of  con- 
gress of  March  2, 1801,  and  by  the  acceptance 
of  the  money  by  the  commonwealth  from  the 
United  States  under  the  resolve  of  April  8, 
1891.  By  that  resolve  the  commonwealth  ac- 
cepted in  full  satisfaction  of  aU  claims  against 
the  United  States  on  account  of  the  collection 
of  the  direct  tax  under  the  statute  of  the  Unit- 
ed States  approved  August  5,  1861,  the  mon- 
ey which  had  been  credited  to  it  by  the  sec- 
retary of  the  treasury  of  the  United  States, 
under  the  provisions  of  the  statute  of  the 
United  States  approved  March  2,  1891;  and 
the  commonwealth  further  accepted  all  trusts 
imposed  upon  It  by  the  provisions  of  the  last- 
named  statute.  The  statute  of  the  United 
States  approved  March  2,  1801,  appropriated 
the  money  necessary  to  reimburse  to  each 
state  and  territory  the  amount  of  the  direct 
tax  collected  under  the  statute  of  the  United 
States  approved  August  5,  1861;  and  It  pro- 
vided that  "no  money  shall  be  paid  to  any 
state  or  territory  until  the  legislature  thereof 
shall  have  accepted  by  resolution  the  sum 
herein  appropriated  and  the  trusts  Imposed  In 
full  satisfaction  of  all  claims  against  the 
United  States  on  account  of  the  levy  and  col- 
lection of  said  tax,  and  shall  have  authorized 
the  governor  to  receive  said  money  for  the 
uses  and  purposes  aforesaid."  The  trusts  Im- 
posed I^  this  statute  are  "that  where  the 
sums  or  any  part  thereof  credited  to  any 
state,  territory,  or  the  District  of  Columbia 
have  been  collected  by  the  United  States  from 
the  citizens  or  inhabitants  thereof,  or  any 
other  person  either  directly  or  by  sale  ot  pnyp- 
erty,  such  sums  shall  be  held  in  trust  by  such 
state,  territory,  or  District  of  Columbia,  for 


the  benefit  of  these  persons  or  inhabitants 
from  whom  they  were  collected  or  their  legal 
representatives."  In  this  ccmimonwealth  the 
tax  was  not  collected  by  a  levy  ui)on  the  in- 
habitants, but  was  paid  by  the  commonwealth 
out  of  its  treasury,  and  therefore  this  com- 
monwealth did  not  receive  the  money  upon 
the  trust  above  mentioned.  This  statute  of 
the  United  States  also  provided  as  follows: 
"That  no  part  of  the  money  hereby  appro- 
priated shall  be  paid  out  by  the  governor  of 
any  state  or  territory  or  any  other  person  to 
any  attorney  or  agent  under  any  contract  for 
services  now  existing  or  heretofore  made  be- 
tween the  representative  of  any  state  or  ter- 
rltoty  and  any  attorney  or  agent.  All  claims 
under  the  trust  hereby  created  shall  be  filed 
with  the  governor  of  such  state  or  tenitory 
and  the  commissioners  of  the  District  of  Co- 
lumbia, respectively,  within  six  years  next 
after  the  passage  of  this  act;  and  all  claims 
not  so  filed  shall  be  forever  baired,  and  the 
money  attributable  thereto  shall  belong  to 
such  state,  territory,  or  the  District  of  Colum- 
bia, respectively,  as  the  case  may  be."  We 
consider  the  statute  to  mean  that  no  part  of 
the  money  received  shall  be  paid  out  to  any 
agent  or  attorney  under  any  contract  for  serv- 
ices made  before  or  existing  at  the  time  of 
the  passage  of  the  statute,  but  we  doubt 
whether  this  provision  can  be  regarded  as  a 
part  of  the  trust  created  by  the  statute.  We 
are  incltaied  to  think  that  the  commonwealth, 
after  it  received  the  money,  held  it  as  its  own 
absolute  property.  It  may  be  doubtful  wheth- 
er this  provision  of  the  statute  last  cited  was 
intended  to  apply  to  states  which  had  paid 
the  tax  out  of  th^  treasuries;  but,  if  it  be 
considered  as  including  all  the  states,  then 
the  reception  of  the  money  by  the  common- 
wealth under  the  statute  may  be  held  to  im- 
ply a  promise  on  the  part  of  the  common- 
wealth to  the  United  States  that  It  will  not 
pay  out  of  any  of  the  money  so  received  any 
compensation  to  any  agent  or  attorney  under 
any  contract  for  services  made  before  the  pas- 
sago  of  the  statute.  Assuming  this  to  be  so, 
what  is  the  legal  effect  of  such  a  promise  upon 
the  claim  of  the  petitioner  against  the  com- 
monwealth? If  the  petitioner  has  performed 
his  contract  with  the  co  nmonwealth,  and,  ac- 
cording to  the  terms  of  the  contract,  has  be- 
come entitled  to  his  compensation,  we  think 
that  it  would  be  no  defense  for  the  common- 
wealth that  It  had  promised  the  United  States 
that  it  would  not  pay  to  him  his  compensa- 
tion. It  may  be  conceded  that  congress,  In 
appropriating  money  to  be  paid  out  of  the 
treasiuy  of  the  United  States  to  the  states, 
can  Impose  upon  It  any  trust  which  It  sees  fit 
and  that  the  states,  If  they  accept  the  money, 
are  boimd  to  carry  these  trusts  into  effect 

The  most  formidable  argument  is  that  as 
the  original  resolve  provided  that  the  com- 
pensation of  the  agent  to  be  employed  "shall 
be  paid  out  of  any  amount  received"  from 
the  United  States,  and  as  the  order  under 
which  the  petitioner  was  employed  provided 
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tbat  "his  compensation  be  two  per  centum  of 
any  amount  he  may  collect,  which  shall  be 
paid  out  of  the  proceeds  received  therefrom, 
mud  paid  into  the  treasury  of  the  common- 
wealth, the  same  to  be  in  full  for  compensa- 
tion and  expenses  on  account  of  said  claim," 
the  petitioner,  by  assenting  to  the  common- 
wealth's receiving  the  money  under  the  act 
of  congress  which  In  effect  provided  that  no 
part  of  the  money,  when  received,  shall  be 
paid  to  him,  has  waived  his  claim  for  com- 
pensation txe  is  estopped  from  asserting  It. 
The  petitioner  not  only  alleges  that  he  helped 
to  procure  the  passage  of  the  act  of  congress, 
but,  in  the  eighth  paragraph  of  his  petition, 
alleges  also  the  following:  "Eight  Your  pe- 
titioner says  that  very  soon  after  the  passage 
of  the  said  act  of  congress  of  March  2,  1891, 
to  refund  the  direct  tax,  the  chief  clerk  of  the 
state  auditor's  office  under  the  direction  of  the 
then  state  auditor,  Mr.  W.  D.  T.  Trefry,  wrote 
to  him  at  Washington,  and  requested  him  to 
prepare  the  form  of  a  resolve  for  the  legisla- 
ture to  pass,  in  accordance  with  the  require- 
ment of  said  act  of  congress,  accepting  the 
sum  therein  appropriated,  and  also  the  prop- 
er form  of  a  claim  to  be  made  upon  the  treas- 
ury department  of  the  United  States  for  ob- 
taining the  money,  and  that  both  of  said 
forms  were  prepared  by  your  petitioner  and 
forwarded,  and  were  used  by  the  common- 
wealth In  obtaining  said  money,"  etc.  It  Is 
plain  from  these  allegations  that  It  must  be 
considered  that  the  petitioner  assented  to  the 
commonwealth's  receiving  the  money  on  the 
terms  provided  in  the  statute  of  the  United 
States  of  March  2,  1891.  The  promise  Im- 
plied on  the  part  of  tbe  commonwealth,  if  one 
is  to  be  implied  from  its  acceptance  of  tbe 
money  under  such  a  statute,  may  certainly  be 
regarded  as  Importing  at  least  a  moral  obli- 
gation, which  It  may  be  the  duty  of  the  com- 
monwealth to  keep.  Is  it  to  be  Inferred  that 
the  petitioner,  in  procuring  the  passage  of  tbe 
statute,  and  In  assenting  to  the  common- 
wealth's receiving  the  money  under  it,  in- 
tended to  waive  altogether  his  claim  for  com- 
pensation? We  think  not  Congress,  in  tbe 
statute,  did  not  undertake  to  declare  void  any 
contracts  theretofore  made  between  the  repre- 
sentative of  any  state  and  an  agent  or  attor- 
ney. Congress  only  provided  that  the  money 
appropriated  should  not  be  used  to  i>ay  for 
the  services  of  any  such  agent  or  attorney. 
If  the  money  was  to  be  held  in  trust  by  the 
state  for  the  persons  from  whom  the  tax 
was  collected,  this  was  a  necessary  provision 
if  these  persons  were  to  be  paid  in  full  out 
of  it;  but  if  tbe  money  was  not  held  In  trust 
by  the  state,  but  belonged  to  the  state  abso- 
lutely. It  is  largely  a  matter  of  form  whether 
the  obligations  of  the  state  shall  be  dischar- 
ged out  of  the  money  received  from  the  Unit- 
ed States  or  out  of  other  funds  of  the  state. 
We  think  that  due  effect  can  be  given  to  the 
conduct  of  the  petitioner  if  we  hold  that,  at 
most,  it  amounted  to  an  assent  on  his  part 


that  he  need  not  be  paid  oat  of  the  money  re- 
ceived from  the  United  States,  and  that  the 
commonwealth,  so  far  as  he  is  concerned, 
may  keep  Its  promise  to  the  United  States. 
But  the  petitioner  has  In  substance  performed 
his  part  of  the  contract  and  the  common- 
wealth has  fully  received  the  benefit  contem- 
plated by  such  performance;  and,  whether 
the  contract  was  a  provident  one  or  not,  the 
commonwealth  ought  in  substance,  to  per- 
form Its  part  of  the  contract  and  we  see  no 
legal  difficulty  In  its  doing  so.  The  princi- 
pal thing  promised  is  a  certain  amount  of 
compensation,  to  be  determined  In  a  certain 
manner.  It  is  a  subordinate  and  separable 
part  of  the  contract  that  the  compensation 
shall  be  paid  out  of  the  proceeds,  and  tbls 
last  may  be  waived  or  modified  by  the  par- 
ties without  a  cancellation  or  av<ddance  of 
the  whole  contract  We  are  of  opinion  that 
the  commonwealth  is  bound  to  pay  tbe 
amount  of  the  compensation  agreed  upon 
from  any  appropriation  that  may  be  made 
for  the  purpose.  See  Pub.  St  c.  195,  |  4. 
It  was  agreed  by  the  attorney  general  at  the 
argument  that,  if  the  demurrer  should  be 
overruled,  judgment  should  be  entered 
against  the  commonwealth.  Judgment  ac- 
cordingly. 

(IM  Han.  270) 
PBNDERGAST  v.  TIBBBTTS  et  aL 
(Supreme  Judicial  Court  of  Massachuaetta. 
Suffolk.    Sept  9,  1895.) 
Will — Efpkct  of  Cooiciu 
A  will  gave  certain  legades  to  certain  of 
testator's  relatives,— among  others,   $10,000  to 
each   of   three   nieces,— and   then   divided    the 
residne  among  all  such  legatees  in  proportion  to 
the  amounts  thus  given.    A  codicil  revoked  their 
legades,  and,  in  place  thereof,  gave  to  each  of 
said  nieces  $5,000,  and  gave  to  each  of  three 
other  nieces,  not  named  in  the  will,  $5,000.    The 
codicil  then  ratified  and  confirmed  the  will  in  all 
other  respects  than  those  named  in  tbe  codicil. 
Sdd,  that  the  provision  for  the  tliree  nieces  men- 
tioned In  the  codicil  for  the  first  time  did  not 
entitle  them  to  come  in  under  the  residuary 
clause,  and  that  the  three  nieces  mentioned  In 
the  will  took  under  the  residuary  clause,  on  the 
basis  of  a  legacy  of  $10,000  to  each  of  them. 

Case  reserved  from  supreme  Judicial  court, 
Suffolk  county;  John  Lathrop,  Judge. 

Stiit  by  George  H.  Pendergast  against  Sa- 
rah Matilda  TIbbetts  and  others  to  deter- 
mine how  property  should  be  distributed 
among  defendants  under  the  will  and  codi- 
cil of  John  TIbbetts,  deceased.  At  the  re- 
quest of  tbe  partlCB  the  case  is  reserved,  on 
the  bill  and  answers,  for  the  determination 
of  the  full  court 

Samuel  S.  Harris,  for  plaintiif.  Worcea- 
tcr,  Oafney  &  Snow,  for  defendants  Abby 
Nutter,  Susan  Whltehouse,  and  Lydla  Var- 
ney.  John  P.  Tyler,  for  defendants  Sarah 
Matilda  Tibbetts,  Mary  Ann  Silsbury,  and 
Frank  W.  Tibbetts. 

MORTON,  J.  By  bis  will  the  testator  gives 
various  pecuniary  legacies  to  and  for  certain 
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person  named  therein,  who  are  all  relatiyes, 
and  then  divides  the  rest  and  residue  among 
them  in  proportion  to  the  reepectiye  amounts 
thus  given.  Among  the  legatees  named  lu 
the  will  are  Abby  Nutbn-,  Susan  Whitehouse, 
and  Lydia  Vamey,  all  nieces  of  the  testator, 
who  are  given  in  the  second  clause  the  sum 
of  $10,000  each.  By  the  codicil  (clause  2) 
the  testator  revokes  their  legacies,  and,  "In 
place  thereof,"  gives  and  bequeaths  to  each 
of  his  said  nieces  the  sum  of  $5,000,  and,  by 
clause  3,  gives  to  three  other  nieces,  who  are 
not  named  In  the  will,  $5,000  each.  The 
first  clause  In  the  codicil  appoints  an  ezeca- 
tor  and  trustee  In  the  place  of  one  deceased, 
and  the  fourth  and  last  clause  ratifies  and 
confirms  the  wUI  in  all  other  respects  than 
those  named  In  the  codlciL  The  questions 
are— First,  whether  the  change  made  by  the 
codicil  In  the  legacies  of  Mrs.  Nutter,  Mrs. 
Whitehouse,  and  Mrs.  Yarmey  affect  the^ 
shares  under  the  residuary  clause  in  the  will; 
and,  secondly,  whether  the  legacies  given  in 
clause  3  of  the  codicil  to  the  three  other 
nieces  entitle  them  to  come  in  under  the  resi- 
duary clause  in  the  wiU. 

Dealing  with  the  last  question  first,  it  is  to 
be  observed  that  there  is  nothing  in  the  cod- 
icil which  provides  in  terms  that  the  three 
nieces  who  are  named  for  the  first  time  in  it 
shall  share  in  the  residue,  whose  distriba- 
tlon  is  provided  for  in  the  will.  Neither  is 
there  in  the  will.  The  language  th^e  is, 
"all  the  rest,  residue,  and  remainder  of  my 
estate,  real  and  personal,  I  give,  devise^  and 
bequeath  to  the  same  persons  and'  tn  the 
same  proportions  aa  I  have  given  the  mon- 
ey legacies  hereinbefore  named,"  which 
manifestly  does  not  include  them.  The  gen- 
eral rule  is  that  "the  codldl  shall  change 
the  will  M>  far  only  as  the  intent  is  mani- 
fest, especially  when,  in  all  other  respects, 
the  wiU  is,  in  terms,  ratified  and  confirmed," 
which  Is  the  case  here.  Quincy  v.  Rogers, 
9  Oush.  291,  295;  Ohapin  v.  Parker,  157 
Masa  63,  31  N.  IB.  713.  It  is  argued  that 
the  general  plan  of  the  will  is  to  give  cer- 
tain legacies  to  relatives  of  the  testator, 
and  then  to  divide  the  residue  among  them 
in  like  proportions;  that  the  will  and  the  cod- 
icil are  to  be  read  together,  as  one  inatru- 
ment  (Gray  v.  Sherman,  6  Allen,  198);  and 
that,  natmally,  the  testator  would  intend  to 
include  the  nieces  mentioned  in  the  codicil 
in  the  distribution  of  the  residue.  The  diffi- 
culty with  this  is  that  the  codicil  expressly 
provides  that  the  will  is  to  remain  as  it  is, 
save  as  altered  by  the  codicil,  and  that  that 
does  not  manifest  any  intuition  on  the  part 
of  the  testator  that  they  shall  share  in  the 
residue.  We  think  that  they  take  simply  the 
legacies  that  are  given  them  by  the  codicil, 
and  no  more. 

The  applicatl<m  of  the  role  above  stated 
disposes,  it  seems  to  us,  of  the  finst  qoestioa, 
also.  The  rule  is  again  stated  in  Tllden  y. 
Tllden,  18  Gray,  108,  In  these  words:  "A 
codicil  duly  executed  is  an  addition  or  sup- 


plement to  a  will,  and  is  no  revocation  there- 
of, except  In  the  precise  degree  in  wlilch  It 
is  Inconsistent  tlierewith,  unless  there  he 
words  of  revocation," — and  then,  it  might  be 
added,  only  to  the  precise  extent  of  the  revo- 
cation. See,  also,  Holden  v.  Blaney,  119 
Mass.  421.  The  reducing  of  the  legacies  giv- 
en to  Mrs.  Nutter,  Mrs.  Whitehouse,  and  Mrs. 
Vamey,  in  the  second  clause  of  the  will,  from 
$10,000  each  to  $5,000,  and  giving  the 
amounts  thus  taken  trom  them  to  the  other 
three  nieces  named  In  the  codicil,  is  consis- 
tent with  an  intention  on  the  part  of  the  tes- 
tator to  have  Mrs.  Nutter,  Mrs.  Whitehouse, 
and  Mrs.  Vamey  to  share  in  the  rest  and 
residue,  as  the  will  provides  that  they  should. 
Though  the  will  and  codicil  are  to  be  taken 
together,  in  ascertaining  what  disposition  is 
made  by  the  testator  of  his  estate,  the  will 
remains,  save  as  altered  by  the  codicil.  The 
latter  does  not,  in  terms  or  otherwise,  pur- 
port to  deal  with  the  rest  and  residue;  and 
we  think  that  it  would  be  going  too  far  to  In- 
fer that  the  testator  intended  to  change  the 
distribution  of  the  rest  and  residue  because 
certain  legacies  named  in  the  will  are  reduced 
by  the  codicil,  and,  as  thus  reduced,  are 
given  in  place  of  those  named  in  the'  will. 
The  testator  well  may  have  been  content 
that  the  sums  named  in  the  will  should 
stand,  notwithstanding  the  leductioD  by  the 
codicil,  as  the  bads  toe  the  distribution  of  the 
rest  and  residue:  At  any  rate,  that  is  the 
way  the  will  reads,  and,  in  the  absence  of 
anything  in  the  codicil  plainly  indicating  a 
contrary  Intention,  we  must  take  the  will  as 
it  stands.  We  think  that  this  construction  is 
in  accordance  with  the  cases,  except,  perhaps. 
In  re  Conrtauld'a  Bstate,  Courtauld  v.  Oaw- 
ston,  Wkly.  Notes  (Lond(»,  18S2)  185,  which 
stands  on  its  own  facts,  and  does  not  appear 
to  have  been  f<^owed.  Quincy  v.  Rogers, 
supra;  Ohapin  v.  Parker,  suiira;  Wetmore  v. 
Parker,  S2  N.  T.  460;  Oolt  v.  Oolt,  32  Oonn. 
422;  In  re  Gibson's  Trusts,  2  Johns.  &  H. 
%6;  Lushington  v.  Boldero,  Coop.  216;  Hlll- 
ersdon  t.  Grove^  21  Beav.  618.  Decree  ac- 
cordingly. 


(Ifi4  Uasa.  274) 

EASTERN  ELECTRIC  CABLE  CO.  t. 

GREAT  WES*rERN  MANUF'G 

CO.  et  al. 

(Supreme  Jndicial  Court  of  Massachusetts. 

Suffolk.    Sept.  9,  1895.) 

Cbeditobs'  Biix— Assets  09  Debtok— Equitabli 
RELixr. 

1.  A  corporation  executed  a  mortgage  to  a 
trustee  to  secare  its  tionds,  and  delivered  Its 
bonds  to  the  tmatee  to  sell,  subject  to  its  order; 
the  proceeds,  on  sale,  to  be  tamed  over  to  it. 
Bdd,  tiiKt  the  bonds  in  the  hands  of  the  tmstee 
were  not  property  or  assets  of  the  corporation 
which  a  creditOT  could  readi,  tint  merely  its  unis- 
sued obIigati<m. 

2.  Neither  can  the  corporation  be  compelled 
to  issue  the  lionds  for  ^e  purpose  of  borrowing 
money  to  pay  a  creditor. 

3.  Nor  are  the  rights  of  the  corporation 
against  the  trustee  to  any  surplus  aitet  the 
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mortgage  is  paid,  or  to  a  release  In  case  the 
bonds  are  paid  in  full,  or  to  reqnire  the  return  of 
the  bonds  in  the  trustee's  hands, — there  having 
been  no  default  or  foreclosure,  or  payment  of  the 
bonds  issued,  or  demand  for  a  release  or  for  a 
return  of  the  misused  bonds, — property  that  can 
be  reached  and  Bi,plied  in  payment  of  debts  due 
ft  creditor  of  tiie  corporation. 

Appeal  from  supreme  Judicial  court,  Suffolk 
county;  James  M.  Morton,  Judge. 

Suit  by  the  Eastern  Electric  Cable  Com- 
pany against  the  Great  Western  Manufactur- 
ing Company  and  the  American  Loan  &  Trust 
Company.  The  bill  was  dismissed,  and  plain- 
tiff appeals.    Affirmed. 

The  bill  was  as  follows:  "(1)  The  defendant 
Great  Western  Manufacturing  Company  Is  in- 
debted to  the  plaintiff  in  the  sum  of  eight  thou- 
sand nine  hundred  and  sixty-one  dollars  and 
ninety  cents  ($8,961.90),  with  Interest,  accord- 
ing to  certain  promissory  notes  and  a  certain 
draft,  copies  of  which  are  hereto  annexed, 
marked,  respectiyely.  A,  B,  C,  D,  B,  F,  and  O. 
(2)  The  plaintiff  is  informed  and  believes,  and, 
upon  information  and  belief,  alleges,  that  on  or 
before  the  27th  day  of  November,  A.  D.  1894^ 
the  defendant  Great  Western  Manufacturing 
Company  executed  and  delivered  to  the  de- 
fendant American  Loan  &  Trust  Company,  as 
trustee,  a  certain  mortgage  of  Its  plant  lo- 
cated in  the  city  of  Dulntb,  Minn.,  to  secure 
the  payment  of  a  series  of  bonds  amounting 
to  one  hundred  thousand  dollars  ($100,000), 
and  that  said  mortgagor  has  delivered  to  said 
defendant  American  Loan  &  Trust  Company 
the  aforesaid  bonds.  (3)  The  plataitlff  la 
further  Informed  and  believes,  and,  upon  in- 
formation and  belief,  alleges,  that  said  bonds 
were  issued  and  delivered  as  afcreeaid  for  the 
purpose  of  being  sold  by  said  American  Loan 
&  Trust  Company,  the  proceeds  thereof  to  be 
turned  over  to  the  defendant  Great  Western 
Manufacturing  Company;  that  since  said  27tb 
day  of  November  said  American  Loan  & 
Trust  Company  has  delivered  to  sundry  par- 
ties, as  requested  by  the  defendant  Great 
Western  Manufacturing  Company,  said  bonds, 
to  the  extent  of  eighty  thousand  dollars 
($80,000);  and  that  said  American  Loan  & 
Trust  Company  now  has  In  its  possession  the 
remaining  bonds  of  said  issue,  amounting  to 
twenty  thousand  dollars,  to  be  held  and  dis- 
posed of  by  it  subject  to  the  order  of  said 
Great  Western  Manufacturing  Company,— the 
proceeds,  upon  sale,  to  be  turned  over  to  said 
Great  Western  Manufacturing  Company.  (4) 
The  defendant  Great  Western  Manufacturing 
Company,  so  far  as  the  plaintiff  is  Informed 
and  believes,  has  no  other  pn^erty  within  the 
commonwealth  which  the  plaintiff  is  able,  by 
any  process,  to  reach  and  apply  to  the  liquida- 
tion of  its  debt,  and  if  the  defendant  Great 
Western  Manufacturing  Company  la  allowed 
to  withdraw  said  twenty  thousand  dollars 
($20,000)  of  bonds,  or  the  proceeds  thereof, 
from  said  American  Loan  &  Trust  Company, 
the  plaintiff  will  have  no  security  for  the  pay- 
ment of  Its  said  debt  The  plaintiff  is  un- 
able to  effecti^lly  r^ach  said  twenty  thousand 


dollars  ($20,000)  of  bonds  by  means  of  attach- 
ment at  law,  or  trustee  process,  by  reason  of 
the  fact  that  only  a  i)art  of  its  debt,  as  repre- 
sented by  said  promissory  notes,  copies  of 
which  are  hereto  annexed.  Is  yet  due.  (5) 
The  defendant  Great  Western  Manufacturing 
Company  has  heretofore  agreed  with  the 
plaintiff  that  it  would  pay  to  the  plaintiff  a 
I>artof  Its  said  debt  out  of  the  proceeds  of  said 
Issue  of  bonds,  but  has  failed  so  to  do. 
Wherefore,  the  plaintiff  prays  (1)  that  the  de- 
fendant American  Loan  &  Trust  Company 
may  be  temporarily  restrained,  by  c«der  of 
this  honorable  court,  from  delivering  to  the 
defendant  Great  Western  Manufacturing 
Company,  or  Its  representatives,  the  balance 
of  the  bonds  In  Its  hands,  or  the  proceeds 
thereof;  (2)  that  said  Injunction  may  be  made 
perpetual;  (3)  that  an  account  may  be  taken 
and  Judgment  entered  in  behalf  of  the  plain- 
tiff agafaist  the  Great  Western  Manufacturing 
Company  for  the  debt  actually  found  due 
from  said  defendant  to  the  plaintiff;  (4)  that 
the  plaintiff  have  a  decree  that  said  bonds  be 
sold,  and  the  proceeds  thereof  reached  and  ap- 
plied to  the  payment  of  the  plaintiff's  said 
debt" 

Sherman  L.  Whipple  and  HoUls  R.  Bailey, 
for  plaintiff.  Johnson,  Clapp  &  Underwood, 
for  defendants. 

MORTON.  J.  The  bonds  In  the  possesskm 
of  the  trust  company  were  the  unissued  ob- 
Ugaticms  of  the  manufacturing  company. 
The  trust  company  had  made  no  advance 
upon  them,  and  could  not  issue  them,  except 
as  the  bill  stated,  by  the  order  of  the  manu- 
facturing company.  The  unissued  notes  or 
bonds  of  a  party,  in  his  possession  and  con- 
trol, do  not  constitute  a  x>art  of  his  property 
or  assets.  Richardson's  Ex'r  v.  Green,  133  U. 
S.  30,  47, 10  Sup.  Ct  280;  Ooddlngton  v.  Gil- 
bert, 17  N.  Y.  488.  See,  also,  Barnes  v.  Rail- 
road Co.,  12  Hun,  126;  Sickles  v.  Richardson, 
23  Hun,  559;  Cook,  Stock  &  Stockh.  |  762; 
Jones,  Corp.  Bonds  (2d  Ed.)  |  182.  And  a 
party  cannot  be  directly  compelled  to  Issue 
his  notes  or  bonds  for  the  purpose  of  borrow- 
ing money  to  pay  his  debts. 

The  plaintiff  further  contends  that  there  are 
valuable  rights  which  the  manufacturing  com- 
pany has  against  the  trust  company  which 
can  be  reached  and  applied,  and  which  are— 
First,  the  right  to  any  surplus  that  may  re- 
main after  the  mortgage  is  paid;  secondly, 
the  right  to  a  release  in  case  the  bonds  are 
paid  in  full  by  the  manufactm-Ing  company; 
and,  thirdly,  a  possible  right  to  require  the  re- 
turn of  the  bonds  which  are  in  the  hands  of 
the  trustee.  There  has  been  no  foredosure 
or  default  of  the  mortgage;  there  is  no  pres- 
ent surplus  In  the  hands  of  the  mortgagee  to 
which  the  manufacturing  company  is  entitled; 
the  bonds  have  not  been  paid  in  full  by  it, 
and  non  constat  that  they  will  be;  and  no  de- 
mand has  been  made  for  a  release  cv  for  a  re- 
turn of  the  bonds  In  the  possession  of  the 
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trust  company.  We  hare  been  referred  to  no 
case  In  which  It  has  been  held  that  rights  or 
demands  bo  contingent  and  conjectural  were 
prc^erty  that  could  be  reached  and  applied 
In  payment  of  debts  due  to  a  creditor.  See 
Pettlbone  v.  Railroad  Co.,  148  Mass.  411,  19 
N.  B.  337;  Amy  v.  Manning,  149  Mass.  427, 
21  N.  E.  &13. 

Consideration  of  other  questions  raised  and 
discussed  In  the  brief  Is  rendered  unnecessary 
by  the  result  reached  on  the  question  whether 
the  manufacturing  company  had  any  property 
In  the  possession  of  the  trust  company,  and 
whether  the  alleged  rights  could  be  reached 
and  applied  in  payment  of  the  plaintiff's  de- 
mand.   Decree  affirmed. 


(164  Mass.  287} 

GUSHING  et  aL  T.  SPALDING  et  aL 

(Supreme  Judicial  Court  of  Massachusetts. 

Suffolk.     Sept.  9,  1895.) 

WlLI*— COSSTBCCTIOK— HATOBB  OF  ESTATB. 

A  widow  devised  land  to  C.  in  trust  for 
■n  insane  daughter  for  her  life,  and  on  her  death 
one-fifth  part  to  C,  and  four  nndivided  fifth 
parts  to  said  C.  to  hold  in  trust  for  W.,  B.,  M., 
and  S.;  such  real  estate  "to  be  holden  upon  the 
condition  that  the  fee  simple  in  the  same  shall 
never  .be  sold,  but  the  same  be  built  npon  or 
continued  to  be  used  as  a  farm."  She  also  de- 
vised to  her  and  her  husband's  nieces  all  the  resi- 
due of  her  estate  after  the  death  of  such  daugh- 
ter. The  daughter  survived  testatrix,  but  died 
before  any  of  the  other  beneficiaries.  C.  after- 
wards died  without  qualifying  as  such  trustee. 
M.'s  husband  also  died.  Seld,  that  the  quoted 
condition  in  the  will  was  void,  and  that,  on  the 
death  of  the  daughter  W.,  M.  and  S.  became 
Tested  with  a  good  title  In  fee  to  their  undivided 
interests,  which  they  could  convey  without  a 
trustee  being  appointed. 

Case  reserved  from  suprone  Judicial  court, 
Suffolk  county;  John  Lathrop,  Judge. 

Bill  by  Mary  J.  Cushing,  Sarah  C.  Gushing 
(widows),  and  Frances  R.  Gushing,  against 
Henry  E.  Spaldmg  and  others,  for  spedflc 
performance  of  contract  for  the  sale  of  land 
by  plaintiffs  to  defendants.  The  case  was 
reserved  on  bill,  answer,  and  replication  for 
consideration  of  the  full  court  Decree  toe 
plaintiffs. 

The  bill  Is  as  follows:  "The  plaintiffs  re- 
spectfully represent  that  they  and  the  defend- 
ants made  an  agreement  In  writing,  a  copy 
whereof  Is  hereto  annexed,  for  the  sale  and 
purchase  of  three  undivided  fourths  of  cer- 
tain real  estate  therein  described,  situated  in 
said  Hull;  that  on  the  18th  day,  and  again 
the  21st  day,  of  December,  1894,  the  plain- 
tiffs offered  to  convey  the  same  to  the  defend- 
ants by  a  good  and  sufficient  quitclaim  deed 
conveying  a  good  and  clear  title  thereto;  that 
the  defendants  refused  to  accept  any  deed,  and 
expressly  wiUved  any  further  or  formal  ten- 
der of  a  deed,  and  have  ever  since  so  refused; 
that  for  more  than  twenty  years  last  post, 
viz.  for  forty  years,  the  plaintiffs  have  had  a 
good  and  clear  title  to  said  premises,  both  by 
record  and  by  actual,  open,  exclusive,  adverse, 
and    undisturbed   possession   thereof    under 


claim  of  right  Wherefore  the  plaintiffs  pray 
that  said  defendants  be  compelled,  by  the  de- 
cree of  this  court,  specifically  to  perform  their 
said  agreement  with  the  plaintiffs,  the  plain- 
tiffs being  willing,  and  hereby  offering,  specif- 
ically to  perform  the  said  agreement  on  their 
part  Francis  L.  Eayee,  Solicitor  for  the 
Plaintiffs.     Filed  January  30,  1895." 

"Agreement  made  this  third  day  of  Decern- 
ber,  A  D.  1894,  between  Mary  J.  Cushing,  Sa- 
rah C.  Cushing,  and  Frances  R.  Cushing  of  tbe 
first  part  and  Henry  B.  Spalding,  David  O. 
Wade,  Z.  Taylor  Harrington,  and  Mary  A.  Ba- 
ton, wife  of  John  J.  Eaton,  of  the  second  part: 
The  parties  of  the  first  part  hereby  agree  to 
sell,  and  the  parties  of  the  second  part  to  pur- 
chase, three  undivided  fourths  of  a  certain  es- 
tate situated  in  Hull,  in  the  commonwealth  of 
Massachusetts,  and  bounded  and  described  as 
follows:  Southeasterly  by  land  late  of  Sally 
Jones,  'land  of  Abby  C.  Cushing,  and  land  of 
one  Harrington;  southerly  by  the  'Cireek'; 
westerly  and  northerly  by  the  sea,— contain- 
ing about  thirteen  and  one-quarter  acres,  or 
however  otherwise  tbe  same  may  be  bounded 
and  described,  except  as  hereinafter  excepted. 
Also  three  undivided  fourths  of  about  three 
acres  of  marsh  lying  southwesterly  of  tbe 
above  parcel;  reserving  and  excepting  from 
each  of  said  parcels  all  of  the  lands  taJcen  by 
the  Nantasket  Beach  Railroad  or  other  rail- 
road. Said  premises  are  to  be  conveyed  sub- 
ject to  the  taxes  assessed  in  May,  1893,  and 
In  May,  1894,  which  taxes  are  to  be  assumed 
and  paid  by  the  parties  of  the  second  part 
within  ten  days  after  delivery  of  the  deed  of 
Bald  land.  Said  premises  are  to  be  conveyed 
on  or  before  December  19,  1891,  by  a  good 
and  sufficient  quitclaim  deed  of  the  party  of 
the  first  part  conveying  a  good  and  clear  title 
to  the  same  free  from  all  incumbrances,  ex- 
cept said  taxes,  but  should  a  long»  time  be 
necessary  for  the  proi>er  examination  of  the 
title  to  said  land,  or  for  the  perfecting  of  the 
title  thereto,  a  reasonable  extension  of  time 
beyond  December  19,  1894,  shall  be  given 
for  such  purpose,  and  for  such  deed  and  con- 
veyance the  parties  of  the  second  part  are  to 
pay  the  sum  of  twenty-one  thousand  four 
hundred  and  fifty  dollars  (and  the  taxes  above 
provided),  of  which  sum  eight  hundred  dollars 
have  been  paid  this  day,  forty-two  hundred 
dollars  are  to  be  paid  in  cash  upon  tbe  de- 
livery of  said  deed,  and  the  remainder  Is  to  be 
paid  by  the  Joint  and  several  note. of  the  par- 
ties of  tbe  second  part  dated  tbe  same  as  the 
deed,  bearing  interest  at  five  per  cent  per 
annum,  payable  semiannually,  and  secured  by 
a  power  of  sale  mortgage  In,  tbe  usual  form 
upon  the  said  premises,  such  note  to  be  pay- 
able in  one  year  from  Its  date.  Said  note 
and  mortgage  to  be  also  signed  by  said  John 
J.  Eaton;  and  said  mortgage  to  be  also  signed 
by  the  wives  of  tbe  mortgagors.  The  deed  is 
to  be  delivered  and  the  consideration  paid,  at 
tbe  registry  of  deeds  in  which  the  deed  should 
by  law  be  recorded.  If  the  party  of  the  first 
part  shall  be  unable  to  give  title  or  to  make 
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otmveyance  as  above  stipulated,  any  pay- 
ments made  under  this  agreement  shall  be  re- 
funded, and  all  other  obligations  of  either 
party  hereunto  shall  cease,  but  the  acceptance 
of  a  deed  and  possession  by  the  party  of  the 
second  part  shall  be  deemed  to  be  a  full  per- 
formance and  discharge  hereof.  In  consider- 
ation of  the  above,  William  I>.  Cushlng,  hus- 
l>and  of  the  said  Frances  R.  Cushing,  hereby 
agrees  to  Join  in  the  deed  to  be  made  as  afore- 
said, and  to  release  to  the  party  of  the  second 
part  all  right  of  curtesy  in  the  said  prem- 
ises. It  is  understood  that  a  broker's  com- 
mission of  2^4  per  cent  on  the  said  sale  Is  to 
be  paid  to  Francis  Sprague  by  the  said  party 
«f  the  first  part.  In  witness  whereof  tlie  said 
parties  hereto,  and  to  another  instrument  of 
like  tenor,  set  their  hands  and  their  common 
seal  on  the  day  and  year  first  above  writ- 
ten." 

Answer:  "The  defendants  admit  that  they 
executed  the  agreement,  a  copy  of  which  is 
annexed  to  the  plaintiffs'  bill.  The  defend- 
ants admit  that  they  vvaived  a  formal  tender 
of  the  deed  as  alleged  in  the  plaintiffs'  bill. 
The  plaintiffs'  interest  In  the  real  estate 
which  fonns  the  subject-matter  of  said  agree- 
ment Is  three-fourths  of  the  same  interest 
which  Samuel  T.  Cushlng,  William  L.  Cush- 
ing, Benjamin  Cushing,  Mary  Jane  Cushing, 
and  Sarah  Abby  Cushing  acquired  In  said  real 
estate  as  devisees  under  the  will  of  one  Mary 
Gushing,  which  will  was  proved  and  allowed 
by  the  Judge  of  probate  court  In  the  county 
of  Plymouth,  and  of  which  a  c<^y  is  hereto 
annexed.  By  the  terms  of  said  will  (para- 
graph 'Thirdly'),  after  payment  of  debts  and 
sundry  legacies  all  the  residue  of  the  prop- 
erty of  said  testatrix,  both  real  and  personal, 
was  devised  to  said  Samuel  T.  Cushing,  but 
in  trust,  nevertheless,  to  devote  the  Income 
thereof  to  the  support  of  Sarah  Cushing, 
daughter  of  the  testatrix,  an  insane  person, 
for  her  life,  and  on  the  death  of  said  Sarah, 
after  a  specific  bequest  to  said  Samuel  T. 
Cushlng,  all  the  rest  and  residue  of  the  real 
estate,  excepting  a  certain  specified  piece, 
was  devised  as  foUows  (paragraph  'Fifth,' 
clause  'Second'):  One  undivided  fifth  part 
thereof  to  said  Samuel  T.  Cushlng  and  his 
hdrs  forever,  and  four  undivided  fifth  parts 
to  said  Samuel  T.  Cushing,  to  hold  in  trust  for 
said  WUliam  L.  Cushing,  Benjamin  Cashing, 
Mary  Jane  Cushing,  and  Sarah  Abby  Cush- 
ing; said  real  estate  to  be  h(4den  upon  the 
condition  that  the  fee  simple  in  the  same 
should  never  be  sold,  but  the  same  should  be 
built  upon  or  continue  to  be  used  as  a  farm. 
By  a  later  clause  In  saljd  will,  all  the  rest  and 
residue  of  the  testatrix's  real  and  personal  es- 
tate of  every  description  which  should  re- 
main after  the  decease  of  the  said  daughter 
Sarah  was  devised  to  certain  nephews  and 
nieces  of  the  testatrix  and  of  the  testatrix's 
deceased  husband.  Said  testatrix  died  dur- 
ing the  life  of  her  said  daughter.  Said  daugh- 
ter Sarah  Cushlng  died  during  the  life  of  the 
other  beneficiaries  above  mentioned.    Said 


Samuel  T.  Cushing  died  before  the  filing  of 
tbe  plaintiffs'  bill,  never  having  qualified  as 
trustee  under  said  will.  The  defendants  say 
that  the  plaintifFs  cannot  convey  a  good  and 
clear  title  to  said  real  estate,  for  the  follow- 
ing reasons:  (1)  That  there  should  be  a  trus- 
tee appointed  as  successor  to  said  Samuel  T. 
Cushingtomakea  valid  conveyance.  (2)  That 
said  real  estate  was  held  by  said  Samuel  T. 
Cushing,  and  by  said  Samuel  T.  Chishing  as 
trustee,  upon  a  condition  Inconsistent  with  a 
good  and  clear  title.  (3)  That  under  said  will 
it  is  uncertain  whether,  upon  the  death  of  said 
daughter  Sarah  Cushing,  said  Samuel  T.  Gush- 
ing for  himself,  and  as  trustee  for  said  Wil- 
liam L.  Gushing,  Boijamin  Cushing,  Mary 
Jane  Cushing,  and  Sarah  Abby  Gushing,  took 
the  title  to  said  real  estate,  or  whether  said 
nephews  and  nieces  of  said  testatrix  and  <a 
her  deceased  husband  took  the  title  thereto. 
The  defendants  since  the  execution  of  said 
agreement,  have  always  been  [and]  are  now 
ready  to  accept  a  deed  of  said  real  estate  con- 
veying to  them  a  good  and  clear  title  thereto. 
Wherefore,  for  said  reasons,  the  defendants 
say  that  no  decree  for  specific  performance 
should  be  made,  but  the  defendants  should 
be  hence  dismissed  with  their  costa  By  Thdr 
Solicit^'.  Walter  &  Flnkham.  FUed  Febru- 
ary 15, 1895." 

Will  of  Mary  Gushing:  "I,  Mary  Gushing, 
of  Hull.  In  the  county  of  Plymouth,  widow 
of  the  late  Robert  Vlnal  Gushing,  deceased, 
being  In  ill  health,  but  of  sound  and  dis- 
posing mind  and  memory,  do  make  this  In- 
strument, and  declare  it  to  be  my  last  will 
and  testament.  First.  I  appoint  my  nephew 
George  Loring  of  Boston,  and  my  friend  Dr. 
Robert  T.  P.  Fiske  of  Hlngham,  executors 
of  this  my  last  will  and  testament,  direct- 
ing them  to  pay  all  my  Just  debts  and  funer- 
al expenses,  and  all  charges  and  expenses  of 
the  settlement  of  my  estate,  and  also,  in  cer- 
tain events  hereinafter  named,  the  legacies 
hereinafter  given.  Second.  I  appobit  my 
nephew  Samuel  T.  Gushing,  of  Boston,  guard- 
ian of  my  daughter  Sarah.  l%h:dly.  After 
the  itayment  of  my  Just  debts  and  funeral 
expenses,  and  all  charges  and  expenses  of 
the  settlement  of  my  estate,  I  give  all  of  my 
real  and  personal  estate,  of  every  description. 
In  my  possession,  or  to  which  I  have  the 
right  and  title.  Including  the  personal  prop- 
erty of  my  deceased  daughters,  Mary,  Jane 
L.,  and  Judith  S.,  belonging  to  me,  but 
^hose  estates  have  not  yet  been  adminis- 
tered aiton,  to  my  nephew,  Samuel  T.  Gusb- 
Ing;  to  hold  the  same  in  trust,  however,  for 
tbe  following  uses  and  purposes,  namely: 
rhat  he  devote  and  apply  the  net  Income,  in- 
terest, and  rents  of  the  same,  after  the  pay- 
ment of  all  necessary  expenses,  taxes,  etc., 
to  the  use,  maintenance,  liberal  and  com- 
fortable support  of  my  daughter  Sarah,  so 
long  as  she  remains  an  insane  person,  Inca- 
pable of  taking  care  of  property  and  of  dis- 
posing of  the  same  by  last  will  and  testa- 
ment; and  If  said  net  Income,  Interest,  and 


Digitized  by 


Google 


MoaaJ 


GUSHING  V,  SPALDING. 


299 


rents  shond  be  InBufflcient  for  said  purposes, 
then  tbe  said  trustee  may  from  time  to  time, 
as  becomes  necessary,  sell  and  convey  any 
real  and  personal  property  held  by  him  un- 
der this  will  In  trust,  and  appropriate  the 
proceeds  of  such  sales  to  the  purposes  above 
named.  And  it  is  my  will  that  my  daughter 
Sarah  should  occupy  my  dwelling  house  bjb 
long  as  she  shall  live;  and  I  direct  that  all 
my  furniture,  silver  plate,  and  household 
movaUes  In  my  dwelling  house  shall-  remain 
there  for  my  daughter's  use.  And  the  said 
trustee  may,  at  any  time  that  he  thinks  exr 
pedient  and  for  the  benefit  of  the  estate,  sell, 
transfer,  assign,  and  convey  any  of  the  per- 
sonal estate,  except  the  furniture,  etc..  In 
my  dwelling  house,  and  reinvest  the  same  in 
good  securities,  to  be  holden  upon  the  same 
trusts  and  for  the  same  uses  and  purposes 
as  are  herein  expressed  with  regard  to  the 
property  I  have  herein  given  to  him  in  trust 
If  at  any  time  the  said  Samuel  T.  Gushing 
shall  decease,  resign,  or  become  incapacitated 
for  the  execution  of  the  trusts  aforenamed, 
or  of  any  trusts  committed  to  him  in  this 
will,  then  I  request  the  honorable  Judge  of 
probate  for  this  county  to  appoint  a  suitable 
person  in  his  stead  to  carry  out  and  fulfill 
the  said  trusts.  Fourth.  But  if  at  any  time 
my  said  daughter  Sarah  should  become  of 
sound  and  disposing  mind,  sufllciently  to 
take  the  charge  and  care  of  the  property, 
then  the  said'  trustee,  upon  the  request  of 
the  said  Saiah,  shall  convey  and  assign  to 
her  all  the  real  and  personal  estate  so  held 
by  blm  In  trust,  the  same  to  be  holden  and 
used  by  her  as  her  own  property,  and  upon 
her  decease  to  j^&bb  and  be  distributed  as  she 
may,  by  her  last  will  and  testament,  direct; 
but  If  she  should  die  intestate,  leaving  no  le- 
gal or  valid  last  will  and  testament,  then  to 
pass  and  be  distributed  according  to  the 
terms  and  provisions  of  this  my  last  will 
and  testament  as  hereinafter  expressed. 
Fifth.  Upon  the  decease  of  my  daughter 
Sarah  intestate,  and  without  leaving  a  legal 
and  valid  will,  I  devise,  bequeath,  and  dis- 
pose of  the  said  real  and  personal  estate  and 
property,  whether  the  same  be  still  holden 
in  trust  by  the  said  Samuel  T.  Gushing  or 
his  successor,  or  whether  it  shall  have  been 
assigned  and  conveyed  to  my  daughter  as 
above  provided,  in  manner  following,  to  wit: 
First.  I  give  and  devise  to  my  nephew  Sam- 
uel T.  Gushing  my  dwelling  house  In  Hull, 
with  about  an  acre  and  a  half  of  land,  more 
or  less,  under  and  around  the  same;  mean- 
ing to  include  the  garden  and  lot  behind  the 
same  In  the  rear  of  the  house,  the  yards  and 
outbuildings,  and  the  orchard  lot  and  the  lot 
in  the  rear  thereof ;  also  the  garden  in  front  of 
the  above,  on  the  opposite  side  of  the  high- 
way; tbe  land  on  the  north  side  of  the  high- 
way being  bounded  southerly  by  the  same, 
easterly  and  northerly  by  land  lately  of 
Thomas  Jones,  deceased,  and  westerly  by 
what  was  the  Almshouse  lot  and  by  my  oth- 
er land,  as  the  fences  now  stand.    To  have 


and  to  hold  tbe  same  to  him,  his  heirs  for- 
ever. I  also  give  the  said  Samuel  all  the 
furniture,  silver  plate,  and  household  mova- 
bles of  every  kind  In  my  dwelling  house. 
And  It  Is  my  particular  direction  and  wish 
that  neither  said  real  or  personal  estate  shall 
ever  be  sold,  but  shall  always  remain  in  the 
family.  Second.  I  also  give  to  my  said 
nephew  Samuel  T.  Gushing,  and  his  heirs 
forever,  one  undivided  flfth  part  of  all  the 
rest  and  residue  of  my  real  estate  (except 
my  land  at  Whitehead,  in  said  Hull).  I  also 
give  the  said  Samuel  four  undivided  fifth 
parts  of  tbe  same  rest  and  residne  of  my 
real  estate  (except  my  land  at  Whitehead 
aforesaid);  to  be  held  by  him  in  trust  for 
the  use  and  benefit  of  his  brothers  and  sis- 
ters and  their  respective  heirs,  namely.  Wil- 
liam li.  Gushing,  Benjamin  Gushing,  Mary 
Jane  Gushing,  wife  of  Isaac  Gushing,  and 
Sarah  Abby  Gushing;  but  said  rest  and  resi- 
due of  my  real  estate  la  to  be  holden  upon 
the  condition  that  the  fee  simple  in  the  same 
shall  never  be  sold,  but  the  same  be  built 
upon  or  continue  to  be  used  as  a  farm.  Third. 
I  give  to  the  Wllbraham  Academy,  five  hun- 
dred dollars,  tbe  same  to  be  holden  by  the 
trustees  or  other  proper  ofiScers  of  said  in- 
stitution for  the  purpose  for  which  It  was 
established.  Fourth.  I  give  to  the  Metho- 
dist Episcopal  Ghurch  and  Society  In  Hull 
five  hundred  dollars,  the  interest  of  the  same 
to  be  expended  in  support  of  the  preaching 
of  the  Gospel;  and  the  officers  of  said  church 
and  society  standing  in  the  relation  of  dea- 
cons or  wardens  thereof  shall  forever  hold 
said  sum  in  trust  for  the  use  and  benefit  of 
said  church  and  society.  Fifth.  I  give  the 
First  Baptist  Ghurch  and  Society  in  Hing- 
ham  five  hundred  dollars,  to  be  appropriated 
by  the  deacons  of  said  church  to  the  preach- 
ing of  the  GospeL  Sixth.  I  give  to  my 
nephew  Charles  Newcomb,  son  of  my  sister 
Margaret,  deceased,  six  hundred  dollars. 
SeventlL  I  give  to  my  nephew  Samuel  T. 
Gushing,  five  hundred  dollars;  to  my  nephew 
Benjamin  Gushing,  five  hundred  dollars;  to 
my  nephew  William  L.  Gushing,  five  hun- 
dred dollars;  to  my  niece  Mary  Jane  Gush- 
ing, wife  of  Isaac  Gushing,  three  hundred 
dollars;  and  to  my  niece  Sarah  Abby  Gush- 
ing, three  hundred  dollars,~aU  children 
of  my  deceased  brother.  William  L.  Guslt- 
Ing.  Eighth.  I  give  to  Mrs.  Sarah  Gush- 
ing, widow  of  my  brother,  William,  three 
hundred  dollars.  Ninth.  I  give  to  TTannnh 
Turner,  wife  of  Benjamin  Turner,  two  hun- 
dred dollars;  to  Eliza  Turner  two  hundred 
dollars;  to  Perez  Turner  five  hundred  dol- 
lars; to  WUliam  Gushing  Turner,  two  hun- 
dred dollars,— all  childr^i  of  Hannah  Turner, 
wife  of  Perez  Turner,  and  sister  of  my  late 
husband,  deceased.  Tenth.  I  give  to  Nan- 
cy Gushing,  Gharlotte  Waterman,  George  K. 
Gushing,  Andrew  Gushing,  Isaac  Gushing, 
and  Ghristopher  Gushing  each  one  hundred 
dollars;  and  to  Maria  Louisa  Reynolds  two 
hundred    dollars,— all    children    of    George 
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CusblDg,  a  deceased  brother  of  my  husband. 
Eleventh.  I  give  to  Mrs.  Eachel  Cushing, 
widow  of  Pickets  Cashing,  and  sister  of  my 
late  husband,  three  hundred  dollars;  and  to 
her  daughter,  Mary  Cushlng,  three  hundred 
dollars;  and  to  her  other  daughters,  namely, 
Julia  Messinger,  Lydia  Holmes,  and  Eliza 
Barker,  each  two  hundred  dollars.  Twelfth. 
To  the  daughters  of  Mary  Lorlng,  deceased, 
sister  of  my  late  husband,  Julia  A.  Lorlng, 
Elizabeth  P.  Lorlng,  Mary  N.  Lorlng,  and 
Matilda  W.  Swan,  I  give  each  two  hundred 
and  fifty  dollars,  amounting  to  one  thousand 
dollars.  To  the  sons  of  said  Mary  Lorlng, 
namely,  James  S.  Lorlng,  George  Loring,  Jo- 
seph C.  Lorlng,  and  Francis  W.  Loring,  I 
give  each  one  hundred  dollars,  making  four 
hundred  dollars.  Thirteenth.  To  the  two 
children  of  my  nephew  Samuel  T.  Cushlng, 
namely,  Samuel  and  Jane,  I  give  one  thou- 
sand dollars  each,  making  two  thousand  dol- 
lars. Fourteenth.  I  give  to  my  executors, 
Dr.  R.  T.  P.  Fiske  and  George  Loring,  each 
five  hundred  dollars,  making  one  thousand 
dollars.  In  the  event  of  the  decease  of  any 
of  said  legatees  before  they  shall  become  en- 
titled to  receive  said  legacies  of  money,  the 
same  shall  not  lapse,  but  shall  pass  and  be 
paid  to  the  respective  legal  representatives 
of  such  deceased  legatees.  Fifteenth.  I  also 
give,  to  Mrs.  Pope,  wife  of  Joseph  Pope  of 
Hull,  one  hundred  dollars;  to  Mrs.  Oliver 
Tower,  wife  of  Moses  B.  Tower,  one  htm- 
dred  dollars;  to  Lydia  Cushlng  Tower, 
daughter  of  said  Moses,  two  hundred  dollars ; 
to  Mrs.  SybU  DilL  wife  of  Daniel  Dill,  of 
Hull,  one  hundred  dollars;  to  Mrs.  Angelo, 
wife  of  John  Angelo,  two  hundred  dollars; 
to  have  and  to  hold  the  same  to  her,  the  said 
Mrs.  Angelo,  to  her  own  use  free  from  the 
control  and  interference  of  her  husband;  to 
Mrs.  Esther  McKann,  of  Hull,  one  hundred 
dollars;  to  Miss  Lucy  Loring,  daughter  of 
Samuel  Loring,  Esq.,  of  Hull,  one  hundred 
dollars;  to  Miss  Mary  A.  Fiske  and  Sarah 
D.  Fiske,  daughters  of  Dr.  Fiske,  of  Hing- 
ham,  one  hundred  dollars  each;  to  Miss 
Sarah  Gould  and  Rebecca  Gould,  daughters 
of  Robert  Gould,  of  Hlngham,  one  hundred 
dollars  each;  to  Mr&  Nancy  Gould,  wife  of 
Robert  Gould,  Jr.,  of  Hull,  one  hundred  dol- 
lars; to  Mrs.  Sarah  Jane,  wife  of  Davis 
Dill,  of  Hull,  one  hundred  dollars;  to  Mrs. 
Emma  Read,  widow,  of  Hull,  one  hundred 
dollars;  to  Mrs.  Jane  Tower,  wife  of  John 
Tower,  of  Hull,  one  hundred  dollars;  to  Miss 
Mary  Eead,  of  Hull,  one  hundred  and  fifty 
dollars;  to  Mrs.  Knight,  wife  of  Martin 
Knight,  of  Hnll.  one  hundred  dollars:  to 
Mrs.  Elizabeth,  wife  of  Charles  Hayes,  of 
Hull,  one  hundred  dollars;  to  Miss  Matilda 
Angelo,  of  Hull,  one  hundred  dollars;  to  Mrs. 
Augustus,  wife  of  John  Augustus,  of  Hull, 
one  hundred  dollars;  to  Mrs.  Eliza,  wife  of 
Joseph  Cobb,  of  Hall,  one  hundred  dollars; 
to  Mrs.  Sally  Eldredge,  wife  of  Reuben  EI- 
dredge,  of  Hlngham,  one  hundred  dollars;  to 
Miss  Mary  Cushlng  Eldredge,  daughter  of  said 


Reuben,  one  hundred  dollars.  Sixteenth.  To 
Mrs.  Eliza  Angelo,  wife  of  said  John  Angeio, 
I  give  the  building  standing  on  my  land  and 
formerly  known  as  the  'Almhouse,'  on  condi- 
tion that  she  remove  the  same  within  three 
months  after  my  decease,  at  her  own  ex- 
pense, as  I  do  not  give  her  the  land  on  which 
said  building  stands.  Seventeentu.  I  give 
to  Mary  Cushlng,  daughter  of  my  late  hus- 
band's sister,  Rachel  Cushlng,  one  black 
drees,  partly  made,  and  a  cotton  rug  made 
by  her  grandmother.  The  legacies  in  the 
sixteenth  and  seventeenth  clauses  above  are 
to  be  delivered  by  my  executors  as  soon  as 
may  be  after  my  decease,  while  those  that 
precede  them  under  the  'Fifth'  clause  of  this 
my  will  are  to  take  effect  only  In  the  event 
of  the  decease  of  my  daughter  Sarah,  intes- 
tate, and  without  leaving  a  legal  and  valid 
last  will  and  testament.  I  also  direct  my 
executors  to  sell  my  land  at  Whitehead,  be- 
ing about  eleven  and  a  half  acres,  as  soon 
as  may  be  after  my  decease,  and  to  pay  the 
proceeds  thereof  to  the  said  Samuel  T.  Gush- 
ing, trustee,  to  bold  the  same  for  the  uses 
and  purposes  mentioned  in  the  clause  num- 
bered 'Thirdly'  In  this  my  will,  and  the 
deeds  or  deeds  of  my  executors  shall  be  suffi- 
cient to  pass  and  convey  the  title  to  said  real 
estate  at  \yhltehead  to  any  person  or  per- 
sons who  shaU  purdiase  the  same  at  public 
or  private  sale.  All  the  rest  and  residue  of 
my  real  and  personal  estate  of  every  de- 
scription which  shall  remain  after  the  de- 
cease of  my  daughter,  if  the  same  shall  not 
have  been  disposed  of  by  my  daughter  by  a 
last  will  and  testament,  I  give  to  my  nephews 
and  nieces  and  to  the  nephews  and  nieces  of 
my  late  husband  whose  names  have  been 
herein  mentioned,  and  who  shall  be  living  at 
the  decease  of  my  said  daughter,  share  and 
share  alike,  to  have  and  to  hold  the  same  to 
them,  their  heirs  and  assigns  forever.  In 
testimony  whereof  I,  the  said  Mary  Cushlng, 
have  hereunto  set  my  band  and  seal  thiti 
eighteenth  day  of  March,  In  the  year  of  our 
Lord,  eighteen  hundred  and  fifty-seven. 
Mary  Cushlng.  [Seal.]  Witnesses:  Bben 
Gay,  John  Reed,  Joshua  Crosley,  Jr." 

Codicil:  "I,  Mary  Cusblng,  of  Hull,  widow, 
being  weak  in  body,  but  of  sound  disposing 
mind  and  memory,  did  make,  ordain,  publish, 
and  declare  an  Instrument  written,  [rigned, 
and  witnessed  on  the  eighteenth  day  of  the 
present  month  as  my  last  will  and  testament, 
and  I  do  now  hereby  declare  and  confirm  the 
same,  and  in  addition  thereto  I  now  make 
this  codicil,  to  wit:  I  give  and  bequeath  to 
Mary  E.  Pallerson,  of  Hlngham,  sUigle  wo- 
man, the  sum  of  one  hundred  dollars;  to  Jane 
Gfouch,  wife  of  Samuel  D.  Gouch,  of  Hlngham, 
tailor,  one  hundred  dollars;  and  to  Albert  C. 
Litchfield,  of  Boston,  mason,  son  of  my  niece 
Harriet  Litchfield,  one  hundred  dollars;  the 
above  legacies  not  to  be  paid  imtil  after  the 
decease  of  my  daughter  Sarah  Cushing.  In 
witness  whereof  I  have  hereunto  set  my  hand 
and  seal  this  twenty-ulnth  day  of  March  in 
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the  year  of  our  Lord  one  thousand  eight  bun- 

her 

dred  and   fifty  seren.      Mary   X   Cushlng, 

mark 
[Seel.]  WitnesBes:  Samuel  Loring,  John  Reed, 
Joshua  Crosby,  Jr." 

ReplicatlMt  (Special):  "Now  come  the  plain- 
tiffs, and,  In  reply  to  the  defendants'  answer, 
admit  that  they  derive  their  title  to  the 
premises  in  question  under  the  will  of  Maiy 
-Gushing,  a  copy  of  which  Is  annexed  to  said 
answer;  that  Sarah  Gushing  and  Samuel  T. 
Cushlng  died,  and  that  said  Samuel  did  not 
-qualify  as  trustee,— all  as  alleged  In  said 
answer.  They  deny  that  under  said  will, 
or  by  Its  terms,  their  title  to  said  premises 
Is  defective,  but  claim  that  the  same  Is  good 
and  clear.  They  further  say  that,  before 
filing  the  bill,  they  offered  to  secure  the  ap- 
jtolntment  of  a  trustee  to  cuivey  the  title,  as 
claimed  by  the  defoidants  to  be  necessary, 
and  are  willing  and  offer  now  so  to  do,  but 
not  admitting  Its  necessity;  and  in  all  r«- 
-spects  they  reafiOrm  the  allegations  of  said 
Wll." 

Francis  L.  Hayes,  for  plaintiffs.  Walter  S. 
Pinkham,  for  defendants. 

MORTON,  J.  The  condition  against  alien- 
ation was  clearly  v(rid.  Wlnsor  v.  Mills,  157 
Mass.  S62,  32  N.  E.  362;  Todd  v.  Sawyer,  147 
MaM.  671,  17  N.  B.  527;  Gleason  v.  Payer- 
weather,  4  Gray,  348,  353;  Hawley  v.  North- 
ampton, 8  Maiss.  3,  37.  The  provision  in  re^ 
gard  to  building  upon  the  real  estate,  or  con- 
tinuing to  use  It  as  a  ta.rm,  forms  part  of  the 
condition.  By  it  the  testatrix  says,  in  effect, 
by  way  of  attempted  mitigation,  that,  though 
the  estate  Is  not  to  be  sold,  it  may  be  used  by 
the  devisees  for  building  and  farming.  The 
restraint  upon  alienation  being  void,  the  trus- 
tee took  the  estate  simply  for  the  use  and 
benefit  of  the  devisees,  and  the  statute  of  uses 
Immediately  executed  the  use  in  them,  except 
■as  to  Mary  Jane  Gushing,  who,  being  a  mar- 
ried woman,  took  an  equitable  estate  in  fee 
simple  during  coverture.  Upon  the  death  of 
her  husband  the  trust  terminated,  and  the 
atatute  executed  the  use  in  her  so  as  to  give 
lier  the  legal  estate.  Richardson  v.  Stodder, 
100  Mass.  528;  Moore  v.  Stinson,  144  Mass. 
605,  596,  12  N.  B.  410.  The  appointment  of  a 
trustee  does  not  appear  to  be  necessary.  It 
Is  clear  that  the  rest  and  residue  referred  to 
In  the  conclodlng  paragraph  of  the  will  means 
00  much  of  the  estate  as  would  remain  undis- 
posed of  under  the  prerlons  conditions  of  the 
will  If  her  daughter  should  recover  and  the 
-estate  should  be  conveyed  to  b«e  and  she 
should  die  Intestate,  or  ao  much  aa  would  re- 
main undisposed  of  If  the  daughter  should 
«0(ntinue  of  unsound  mind  till  her  death.  In 
-either  of  these  ccmtlngencies  the  real  estate 
In  controversy  Is  disposed  of  by  the  will,  and 
the  lattor  contingency  is  the  one  that  has  hap- 
pened. It  Is  (Mily  where  there  Is  a  fairly  rea- 
stmable  doubt  as  to  the  construction  of  the 
instrument  on  which  the  title  of  the  plaintiff 


depends  that  a  court  will  be  justified  in  refus- 
ing specific  performance  on  accoimt  of  the  ab- 
sence of  i)artlos  who  would  have  a  right  to 
dispute  the  defendant's  title.  Hunting  v. 
Damon,  160  Mass.  441,  35  N.  B.  1064;  Butta 
V.  Andrews,  136  Mass.  221;  Cunningham  v. 
Blake,  121  Mass.  333.  Otherwise  the  mero 
fact  of  possible  litigation  would  be  sufficient 
to  bar  a  ri^ht  to  specific  performance.  We 
see  no  valid  ground  for  questioning  the  plain- 
tiffs' title  in  this  case.    Decree  for  plaintiffs. 


(164  Mass.  263) 

McMANUS  V.   INHABITANTS   OF  TOWN 

OP  WESTON  (two  cases). 

(Snpreme  Judicial  Court  of  Massachusetts. 

Middlesex.     Sept  9,  1895.) 
Road  (Tohmissionehs— Neolioemcb— Liabilitt 
OP  Town. 
Road  commissioners   (as  established  by 
Acta  1871,  c.  158;   Pub.  St  c.  27,  i  75),  while 
engaged   lit  making  improvements   and  altera- 
tions on  an  existing  way  for  the  purpose  of  ren* 
dering  it  safer  for  travelers,  are  public  officers, 
and  not  aerrants  of  the  town,  although  the  work 
was  ordered  by  the  county  commissioners,  upon 
petition  by  the  town. 

Exceptions  from  superior  court,  Middlesex 
county;  Caleb  Blodgett,  Judge. 

Separate  actions  by  Ellen  McManus  and 
Patrick  McManus  against  the  Inhabitants  of 
Weston  to  recover  for  personal  Injuries.  A 
verdict  waa  ordered  for  defendant,  and  plain- 
tiffs except     Exceptions  overruled. 

These  were  actions  of  tort  to  recover  dam- 
ages for  Injuries  sustained  by  plaintiffs  while 
driving  along  a  county  road  In  Weston  called 
"Central  Avenue."  At  the  trial  It  appeared 
that  the  accident  was  caused  by  the  failure 
of  persons  in  charge  of  wwk  on  the  avenue 
to  give  warning  that  a  steam  drill  was  in 
operation  on  the  avenue,  and  also  by  the  acts 
of  the  peieons  In  charge  of  the  drill  allowing 
steam  to  escape  from  the  boiler  while  plain- 
tiffs were  passing.  The  work  on  the  avenue 
was  done  under  the  charge  of  the  road  com- 
missioners of  the  defendant,  who  acted  under 
a  vote  of  the  town  In  carrying  out  the  work, 
which  was  done  under  an  order  of  the  county 
commissioners. 

Elder,  Walt  &  Whitman,  for  plalntiffa  Al- 
lln  &  Mayberry,  for  defendant 

MORTON,  J.  These  two  cases  were  tried 
together,  and  both  depend  on  the  same  facts; 
and  the  |»lnclpal  question  in  each  Is  whetho: 
the  rood  commissioners  acted  as  public  offi- 
cers, or  as  servants  of  the  town.  We  think 
that  th^  acted  In  the  former  capacity,  and 
not  in  the  latter.  The  office  of  road  commis- 
sioner Is  of  recent  origin.  It  was  first  estab- 
lished by  chapter  158,  Acts  1871.  By  the  sec- 
ond section  of  that  act  it  was  provided  that 
"said  road  commissioners  shall  have  and  per- 
form exclusively  all  the  powers  and  duties 
now  vested  by  law  in  selectmen  and  survey- 
ors of  highways,  concerning  the  laying  out 
altering,  making,  repairing  or  discontinuing 
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streets,  'nays,  side-walks,  sewers  and  drains." 
Tbls  was  amended  by  chapter  51,  Acts  1873, 
by  substituting'  therefor  a  new  section,  as  fol- 
lows: "Said  road  commissioners,  In  matters 
concerning  streets,  ways,  bridges,  monuments 
at  the  termini  and  angles  of  roads,  guide- 
posts,  sidewalks,  shade-trees,  sewers  and 
drains,  shall  exclusively  have  the  powers  and 
be  subject  to  the  duties,  liabilities  and  penal- 
ties of  selectmen  and  surveyors  of  high- 
ways." This  section,  with  an  added  provi- 
sion about  the  moving  of  buildings  in  public 
streets,  forms  section  76,  c.  27,  Pub.  St.,  and 
that,  in  turn,  forms  section  23  of  chapter  423, 
Acta  1893,  in  regard  to  the  powers  and  duties 
of  town  officers.  It  is  evident  that  the  ob- 
ject of  the  amendment  was,  not  to  restrict  the 
po-wers  and  duties  of  the  road  commissioners; 
but  rather  to  enlarge  them,  or,  perhaps,  to 
make  It  clearer  what  they  'were  originally  in- 
tended to  include.  The  purpose  of  the  stat- 
ute was  to  enable  towns  to  unite  In  one 
board  for  the  sake  of  greater  efficiency, 
powers  and  duties  which,  speaking  general- 
ly, were  exercised  by  the  selectmen  and  sui^ 
veyors  of  highways.  In  regard  to  streets  and 
ways,  and  to  give  them  the  exclusive  control 
over  such  matters.  And  It  Is  apparent  that 
a  board,  so  constituted,  and  acting  within  the 
scope  of  Its  powers  and  duties,  would  act  as 
a  board  of  public  officers,  and  not  as  serv- 
ants of  the  town.  Walton  v.  Swampscott,  1 
Allen,  101;  TIndley  v.  Salem,  187  Mass.  173 
et  seq.,  and  cases  cited;  Blancbard  t.  Inhab- 
itants of  Ayer,  148  Mass.  174,  18  N.  B.  200. 
The  plaintiffs  contend,  however,  that  the 
work  In  which  the  road  commissioners  were 
engaged  upon  Central  avenue  did  not  come 
within  their  powers  and  duties  as  public  offi- 
cers. But  we  think  that  what  they  were 
doing  fairly  may  be  called  a  "making  and 
repairing,"  within  the  meaning  of  section  3, 
a  62,  Pub.  St.  Although  ordered  by  the 
county  commissioners,  the  work  did  not  re- 
late to  the  construction  of  a  new  way,  or  the 
building  of  one  that  had  been  materially 
widened  or  lengthened  or  changed  from  Its 
original  lay  out,  but  was  in  the  nature  of  re- 
pairs to  and  Improvement  of  an  existing 
way,  and  for  the  purpose  of  i-enderlng  It 
safer  and  more  convenient  to  travelers.  The 
petition  under  which  the  county  commission- 
ers acted  was  for  the  relocation  of  an  exist- 
ing way.  What  was  to  be  done  was  spoken 
of  in  the  first  appropriation  by  the  town. as 
"repairs  on  Central  avenue,"  and  the  excep- 
tions expressly  state  that  the  ledge  where  the 
work  was  being  done  at  the  time  of  the  in- 
jury complained  of  was  wholly  within  the 
»ld  lines,  and  that  the  location  by  the  county 
commissioners  did  not  differ  much  from  the 
^Id  line  of  fences;  meaning,  as  we  infer,  that 
che  old  road  and  the  road  as  located  by  the 
t^ounty  commissioners  were  substantially  the 
bonie.  There  is  nothing  to  show  that  the 
removal  of  the  ledge  would  not  have  been 
within  the  ordinary  scope  of  the  powers  and 
dviies  of  surveyors  of  highways.     From  the 


absence  of  any  testimony  as  to  the  previous 
condition  of  the  road,  it  Is  not  easy  to  say 
that  the  repairs,  though  extensive,  were  not 
such  as  would  not  have  come  within  tlie 
province  of  the  road  commissioners  after  the 
town  bad  appropriated  the  money  for  them. 
Proctor  V.  Stone,  158  Mass.  564,  33  N.  E.  704. 
The  mere  fact  that  they  were  unusual,  or 
permanent,  or  expensive,  or  authorized  by  a 
special  vote  and  appropriation,  would  not 
prevent  them  from  being  of  such  a  charac- 
ter. Hennessey  v.  City  of  New  Bedford,  153 
Mass.  260,  26  N.  E.  999;  Pratt  y.  Weymouth, 
147  Mass.  245,  17  N.  E.  638;  Denniston  t. 
Clark,  125  Mass.  216;  MitcbeU  v.  Bridgewa- 
ter,  10  Cush.  411.  In  Craigie  t.  Mellen,  6 
Mass.  7,  it  was  assumed  without  question 
that  it  'was  the  duty  of  the  highway  survey- 
ors to  make  safe  and  passable  a  town  'way 
which  had  been  laid  out  for  the  Inhabitants 
of  Cambridge,  and  approyed  by  them.  See, 
also,  Cyr  y.  Dufour,  08  Me.  492.  In  Callen- 
der  y.  Marsh.  1  Pick.  417,  426,  which  has 
never  been  questioned  as  an  authority  (Burr 
V.  Leicester,  121  Mass.  242),  it  Is  said  that 
the  authorl^  of  highway  surveyors  "would 
seem  to  Include  everything  which  may  be 
needed  towards  making  the  ways  perfect 
and  complete,  either  by  leveling  them  where 
they  are  uneven  and  difficult  of  ascent  and 
descent,  or  raising  them  where  they  should 
be  sunken  and  miry."  In  consequence  of 
this  decision,  and  of  the  suggestions  con- 
tained in  It,  a  statute  was  passed  giving  a 
remedy  to  landowners  who  sustained  dam- 
ages by  any  act  done  in  raising,  lowering,  or 
otherwise  for  the  purpose  of  repairing  a 
highway  or  town  way.  Rev.  St  c.  26,  |  6; 
Pub.  St  c.  52,  i  16.  But  as  was  said  in  Den- 
niston V.  Clark,  125  Mass.  226,  "this  statute 
does  not  affect  the  extent  of  the  authority  of 
the  public  and  its  officers,  or  the  principle 
upon  which  that  authority  rests."  It  is  true 
that  it  has  been  held  that  the  powers  and 
duties  of  highway  surveyors  were  confined 
to  repairs,  and  that  neither  they  nor  select- 
men had  authority,  b.v  virtue  of  their  offices, 
to  build  or  contract  for  the  building  of  new 
ways,  or  of  ways  that  were  so  widened  or  al- 
tered that  what  was  to  be  done  would 
amount  to  the  substitution  of  a  new  way  for 
an  old  one,  either  within  the  same  or  other 
lines.  Todd  v.  Rowley,  8  Allen,  61;  Dennis- 
ton  V.  CUrk,  126  Mass.  220;  Bean  v.  Hyde 
Park,  143  Mass.  246,  9  N.  E.  638;  Blancbard 
v.  Inhabitants  of  Ayer,  148  Mass.  174,  19  N. 
E.  209;  Bemis  y.  Springfield,  122  Mass.  110. 
There  is  no  general  rule  defining  what  are 
repairs,  and  what  are  changes  or  alterations 
so  radical  that  they  fairly  cannot  be  called 
such.  Proctor  v.  Stone,  158  Mass.  564,  33  N. 
E.  704.  The  original  statute  creating  the 
office  of  highway  surveyors  gave  them  pow- 
er to  amend  as  well  as  to  repcdr  (St.  1786,  c. 
81,  §  1);  and  the  law  seems  to  have  been 
liberally  applied  in  favor  of  repairs.  Though 
the  word  "amend"  was  omitted  in  the  Re- 
vised Statutes  and  the  later  Rerislons,  there 
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la  nothing  to  sbow  that  there  waa  any'  Inten- 
tion of  restrlctlnK  the  powers  of  the  survey- 
ors within  narrower  limits  than  those  estab- 
lished by  the  orl^nal  act  By  St.  1877,  c. 
58,  amending  section  2,  c.  208,  Acts  1S71, 
which  aboUshed  the  payment  of  highway 
and  towu-way  taxes  in  labor  and  materials, 
and  provided  that  towns  should  raise  by  as- 
sessment on  the  polls  and  estates  of  resi- 
dents and  nonresidents  such  sums  of  money 
as  wa%  necessary  foi-  making  and  repairing 
highways  and  town  ways,  it  was  provided 
that  the  sums  so  voted  should  be  expended 
by  the  road  commissioners;  the  difTerence  be- 
tween the  highway  surveyors  and  road  com- 
misslonera  being  that,  in  the  case  of  the 
former,  the  expenditures  were  to  be  under 
the  direction  of  the  selectmen,  but.  In  the  lat- 
ter, not  Section  2  of  chapter  298,  Acts  1871, 
with  the  amendment  of  chapter  68,  Acts 
1877,  were  Incorporated  Into  and  form  sec- 
tion 81,  c.  62,  Pub.  St,  on  which  the  defendant 
relies.  The  meaning  of  the  word  "making"  in 
this  connection  does  not  appear  to  have  been 
considered,  or  to  have  received  any  construc- 
tion. In  the  act  establishing  the  road  com- 
missioners It  evidently  meant  something 
more  than  "repairing."  St  1871,  c.  158,  {  2. 
In  the  present  and  earlier  statutes  it  seems 
to  have  been  used,  in  some  Instances,  in  a 
sense  which  would  Include  building  or  con- 
structing. Pub.  St  c  52,  I  IS;  Id.  c.  49,  |S 
9,  75;  Rev.  St  c.  24,  »  10,  44,  47,  64;  Id.  c. 
25,  H  9,  16;  St  1796,  c.  58,  J  1;  St  1818,  C. 
121,  I  1.  It  is  80  used  In  the  sewer  acts. 
Pub.  St  c.  60,  tS  li  3,  4.  But  we  do  not 
think  that  It  can  be  construed.  In  the  section 
on  which  the  defendant  relies,  as  authorizing 
the  road  commissioners,  whenever  a  new 
way  is  laid  out  in  a  town,  to  go  on  and  build 
It  Craigle  V.  Mellen,  supra;  Cyr  v.  Dufour, 
supra.  The  road  commissioners  are  not  giv- 
en power  generally  over  the  laying  out,  mak- 
ing, discontinuing,  and  repairing  of  ways, 
but  only  such  powers  as  the  selectmen  and 
highway  surveyors  have,  and  such  as  are 
bestowed  by  the  section  under  consideration. 
It  is  clear  that  neither  the  selectmen  nor 
highway  commissioners  have  authority  to 
build  new  ways.  We  think  that  the  Juris- 
diction of  road  commissioners  Is  confined  to 
existing  ways,  with  the  possible  exception 
before  noted,  and  within  lines  corresponding 
substantially  to  existing  lines;  and  that  as 
applied  to  them,  the  word  "making"  means 
more  than  repairing,  and  may  properly  in- 
clude work  of  the  general  character  of  that 
which  they  were  doing  in  this  case  upon 
Central  avenue,  and  that,  after  the  tcwn 
had  made  the  appropriation.  It  was  for  the 
commissioners  to  do  the  work  with  such  In- 
strumentalities and  In  such  manner  as  seem- 
ed to  them  best.  Pratt  v.  Weymouth,  supra; 
Hennessey  r.  City  of  New  Bedford,  supra. 
Although  the  duty  of  completing  the  road 
according  to  the  lay  out  and  order  of  the 
county  commissioners  is  imposed  by  statute 


upon  the  town,  there  can,  we  think,  be  no 
question  that  the  town  fulfills  the  duty  thus 
Imposed  upon  it  if  the  money  necessary  to 
carry  out  the  order  of  the  county  commis- 
sioners Is  appropriated  by  It,  and  the  work  is 
done  by  public  officers  duly  chosen  by  it 
and  within  whose  Jurisdiction  It  •  comes. 
Whether  the  work  is  done  by  public  ofllcers, 
or  by  persons  specially  appoiuted  by  the 
town.  It  Is  equally  within  the  power  of  the 
county  commissioners  to  see  that  their  order 
is  complied  with.  The  fact  that  the  town 
voluntarily  adopted  the  statute  providing  for 
the  Section  of  road  commissioners  can  make 
no  difference  as  to  whether  the  commission- 
ers were  or  were  not  acting  as  public  offi- 
cers. Tindley  v.  Salem,  supra.  A  majority 
of  the  court  think  that  the  exceptions  should 
be  overruled,  and  it  Is  so  ordered.  Excep- 
tions overruled. 

aM  Man.  SOt) 

WRIGHT  T.  VERMONT  LIFE  INS.  CO. 

(Supreme  Judicial  Court  of  Massachusetts.    Suf- 
folk.    Sept  16.  1895.) 

AonoH  ON  Life  Insurance  Polict— Dsmaitd  bs- 
roRB  Suit— Peoops  or  Death. 

1.  The  mle  of  law  requiring  an  administra- 
tor of  one  who  has  insured  his  life  for  the  bene- 
fit of  another  to  sue  on  thepoUcy  was  not  chan- 
ged by  St  1887,  c  214,  §  73,  providing  that  in 
such  a  case  the  beneficiary  shall  be  entitled  to 
the  proceeds,  as  against  the  creditors  and  rep- 
resentadves  of  the  person  taking  out  the  policy. 

2.  St  1894.  c.  225,  giving  the  beneficiary  of 
a  life  policy  a  right  of  action  thereon  in  his  own 
name,  is  applicable  only  to  polidee  issued  aftn 
the  statute  went  into  effect. 

3.  A  demand  for  the  payment  of  a  life  policy 
is  not  a  condition  precedent  to  the  right  of  su- 
ing thereon. 

4.  In  an  action  on  a  life  policv  providing 
for  payment  of  the  policy  at  a  parttcalar  office 
of  tne  company  after  satisfactory  proof  of  the 
death  of  the  insured  Is  furnished,  evidence  that 
proofs  of  death  were  left  with  an  agent  of  the 
company  at  its  office  in  another  city,  who  prom- 
ised to  forward  them  to  the  city  designated  in 
the  policy,  and  production  of  these  proofs  by  the 
defendant  at  the  trial,  warrant  a  finding  by  the 
jury  that  proofs  of  death  had  been  famished  as 
required  by  the  policy. 

5.  An  applicant  for  life  insurance,  who,  by 
the  application,  is  required  to  make  a  full  and 
true  answer  to  the  questions  asked,  in  answer  to 
the  question  of  his  occupation,  stated  that  he 
was  a  waiter.  In  an  action  on  the  policy  there 
wag  evidence  that  he  had  been  a  calker,  but  at 
the  time  the  application  was  made  was  a  waiter 
in  a  restaurant.  In  the  proofs  of  death  the  bene- 
ficiary stated  that  he  was  a  calker  and  waiter, 
but  did  not  do  any  calking  after  the  policy  wai 
taken  out  Bdd,  that  the  question  of  the  em' 
ployment  of  the  insured  at  uie  time  the  answa 
was  made  was  for  the  Jury. 

6.  A  complaint  on  a  life  policy  may  b* 
amended  by  sabstituting  for  the  name  of  the 
beneficiary,  as  plaintiff,  the  name  of  the  admin- 
istrator of  the  insured,  as  plaintiff  for  her  ben- 
efit 

Exceptions  from  superior  court  Suffolk 
county;  J.  B.  Richardson,  Judge. 

Action  by  Alexander  H.  Wright  against 
the  Vermont  Life  Insurance  Company  on  a 
policy  of  Insurance.    There  was  a  verdict 
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for  plaintiff,  and  defendant  brings  excep- 
tions.   Exceptions  sustained. 

Tills  was  an  action  on  a  life  policy  Issued 
by  the  defendant  company  on  the  life  of  Al- 
exander H.  Wright  by  his  widow  In  her  own 
name.  The  defendant  requested  the  court 
to  rule  .that  this  action  could  not  be  main- 
tained by  the  plaintiff,  but  only  by  the  ad- 
ministrator of  the  insured's  estate.  The 
court  refused  said  request,  and  ruled  that 
the  plaintiff  could  maintain  the  action,  as 
brought,  if  she  was  in  other  respects  enti- 
tled to  maintain  it  The  defendant  excepted 
to  said  refusal  to  rule,  and  to  said  ruling. 
There  was  no  evidence  that  the  plaintiff  per- 
sonally had  erer  demanded  payment  of  the 
policy  at  the  office  of  the  company  in  Bur- 
lington, but  she  testified  that  she  had  de- 
manded payment  from  the  agent  of  the  com- 
pany at  40  Water  street,  Boston;  and  the 
defendant  asked  the  court  to  rule  that  in  the 
absence  of  such  evidence  this  action  could 
not  be  maintained,  but  the  court  refused 
said  request,  and  the  defendant  excepted 
thereto.  The.  plaintiff  testified  that,  not 
more  than  two  months  after  her  husband's 
death,  she  took  the  proofs  of  death,  on  forms 
furnished  by  the  company,  to  an  office  at  40 
Water  street,  Boston,  which  had  on  the  door 
a  sign,  "Vermont  Life  Insurance  Company," 
and  gave  them  to  a  Mr.  Lyons,  and  that  he 
informed  her  the  papers  would  be  forward- 
ed to  Burlington.  She  also  testified  that  she 
had  been  there  before,  and  had  seen  Mr.  L^- 
ons  before  in  the  office.  It  was  admitted 
that  proofs  of  death  were  regularly  and 
properly  filled  out,  and  the  same  were  pro- 
duced at  the  trial  of  the  case  by  defendant's 
counsel.  The  defendant  asked  the  court  to 
rule  tliat  this  evidence  was  insufficient  to  es- 
tablish that  proofs  of  death  had  been  fur- 
nished to  the  company  within  one  year  after 
the  death  of  the  insured,  but  the  court  re- 
fused said  request,  and  left  the  question  to 
the  Jury,  to  which  defendant  excepted.  The 
application  for  this  policy  provides  that  all 
the  statements  and  answers  to  the  printed 
questions  on  the  application  are  offered  to 
the  said  company  as  a  consideration  of  the 
contract  applied  for,  each  of  which  the  ap- 
plicant warrants  to  be  full,  complete,  and 
true,  and  to  be  the  only  statements  given  to 
the  company  in  reply  to  Its  inquiries.  The 
third  question  on  page  1  of  this  application 
la  as  follows:  "(3)  Occupation  or  employ- 
ment." "In  giving  the  occupation  of  the 
person,  it  is  not  sufficient  to  state,  for  ex- 
ample, that  he  is  a  merchant  or  mechanic; 
but  the  particular  branch  of  business,  or  the 
trade,  must  be  specified."  And  the  Insured's 
answer  Is,  "Waiter."  On  the  evidence,  the 
defendant  requested  the  court  to  rule  that 
the  plaintiff  could  not  recover  In  this  ac- 
tion, inasmuch  as  the  insured's  answer  to 
said  third  question  in  his  application  was 
not  full,  complete,  and  true;  but  the  judge 
refused  said  request,  and  left  the  question 
to  the  jury,  and  the  defendant  excepted. 


W.  A.  Morse  and  P.  H.  Cooney,  for  plain* 
tiff.    John  Woodbury,  for  defendant 

LATHROP,  J.  1.  We  are  of  opinion  that 
the  first  request  for  Instructions  should 
have  been  granted.  The  promise  to  pay  to 
the  plaintiff  was,  by  intendment  of  law, 
made  with  Alexander  H.  Wright  and  his 
administrator  was  the  proi)er  party  to  sue. 
St  1887,  c.  214,  I  78,1  did  not  change  thl» 
rule  of  law.  Nlms  t.  Ford,  159  Mass.  575, 
31  N.  E.  543;  McCarthy  v.  Insurance  Co.,  162 
Mass.  254,  38  N.  E.  96&  St  1894,  c.  225, 
which  gives  the  person  to  whom  a  policy  of 
life  insurance  is  made  payable  the  right  to 
maintain  an  action  thereon  in  his  own  name, 
by  its  terms,  applies  only  to  policies  there- 
after issued,  and  has  no  application  to  the 
policy  in  this  case,  which  was  Issued  In  Jan- 
uary, 1890. 

2.  The  second  request  for  Instructions  was 
properly  refused.  The  bill  of  exceptions  oa 
this  point  Is  as  follows:  "There  was  no  evi- 
dence that  the  plaintiff,  personally,  had  ever 
demanded  payment  of  the  policy  at  the  office- 
of  the  comiMiny  in  Burlington,  but  she  testi- 
fied that  she  ttad  demanded  payment  from 
the  agent  of  the  company  at  40  Water  street 
Boston;  and  the  defendant  asked  the  court 
to  rule  that  In  the  absence  of  such  evld«ice 
this  action  could  not  be  maintained,  but  the 
court  refused  said  request  and  the  defend- 
ant excepted  thereto."  Treating  the  request 
literally,  It  would  be  enough  to  say  that  if 
a  demand  was  necessary  at  Burlington,  the 
plaintiff  was  not  required  to  make  It  per- 
sonally, but  could  make  it  by  an  agent  and 
that,  as  the  request  was  based  entirely  on 
the  want  of  evidence  of  a  personal  demand 
by  the  plaintiff  at  Burlington,  the  judge  was 
not  bound  to  give  it.  But  we  may  go  fur- 
ther, and  say  that  there  is  nothing  In  the 
policy  which  requires  any  demand  at  Bur- 
lington or  elsewhere.  The  promise  is  to  pay 
at  the  office  in  Burlington  within  90  days 
after  satisfactory  proof  of  death  of  the  in- 
sured. At  the  expiration  of  90  days  after 
satisfactory  proofs  were  furnished,  a  right 
of  action  accrued,  withont  any  formal  de- 
mand. It  is  no  l>ar  to  an  action  on  a  prom- 
ise to  pay  money  that  the  promisee  was  not 
present  at  the  time  and  place  appointed  for 
payment  Buggies  v.  Fatten,  8  Mass.  480; 
Carley  v.  Vance,  17  Mass.  389;  Payson  v. 
Whitcomb,  15  Pick.  212.  In  Carter  v.  Smith, 
9  Cush.  321,  In  an  action  on  a  promissory 
note  payable,  at  a  time  fixed,  at  either  of 
the  banks  In  Portland,  the  defendant  ol>- 
jected  that  the  plaintiff  mnst  prove  a  de- 
mand. This  objection  was  overruled,  and 
this  court  (Chief  Justice  Shaw  giving  the 
opinion)  overruled  the  defendant's  exceptions, 
with  double  costs.  It  Is  for  the  promisor  to 
show  In  defense  that  he  was  ready  to  pay, 

1  St  1887,  c.  214,  {  73.  provides  that  in  such 
a  case  the  beneficiary  shall  be  entitled  to  the 
proceeds,  as  against  the  creditors  and  represen- 
tatives of  the  person  taking  the  policy. 
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and  he  must  make  a  t^ider  accompanied  by 
a  profert  in  carta.  Carley  y.  Vance,  ubl 
supra;   Carter  t.  Smitb,  ubl  supra. 

3.  The  tblrd  request  for  instructions,  tliat 
the  evidence  was  insufficient  to  establish 
that  the  proof  of  death  had  been  furnished 
in  accordance  with  the  requirements  of  the 
policy,  was  properly  refused.  It  is  true 
that  the  promise  to  pay  In  the  policy  is  "at 
Its  [the  defendant's]  office  in  the  city  of  Bur- 
lington," "ninety  days  after  satisfactory 
proof,  at  its  said  office,  of  the  death  of  the 
said  insured."  The  proof  of  death  was  made 
out  on  blanks  furnished  by  the  company, 
was  taken  to  the  office  of  the  defendant  In 
Boston,  and  there  received  by  a  person  ap- 
parently in  charge  of  the  office,  who  prom- 
ised to  forward  it  to  Burlington;  and  it  was 
produced  at  the  trial  by  the  defendant's 
counsel.  It  was  admitted  that  the  proof  was 
regularly  and  properly  made  out  No  evi- 
dence was  produced  by  the  defendant  to 
show  that  it  was  not  received  at  Burlington. 
We  are  of  opinion  tliat  the  jury  were  well 
warranted  in  finding  against  the  defendant 
on  this  issue. 

4.  The  next  objection  is  that  the  insured 
did  not  make  a  "full,  complete,  and  true" 
answer  to  the  third  question  in  the  applica- 
tion for '  insurance,  which  required  him  to 
state  his  "occupation  or  employment."  The 
answer  was,  "Walter."  The  evidence  was 
that  the  Insured  had  been  a  calker,  but  at 
the  time  the  application  was  made  he  was 
a  waiter  in  a  restaurant.  It  is  true  that,  in 
the  "proof  of  death"  signed  by  the  plaintiff, 
she  stated  that  he  was  employed  as  a  wait- 
er, and  was  also  doing  jobbing  in  calking  for 
difTerent  persons,  and  that  he  was  a  calker 
and  waiter;  but  she  explained  in  her  testi- 
mony that,  although  his  trade  was  that  of  a 
calker,  he  did  not  do  any  calking  at  the  time 
of  the  policy,  or  afterwards,  although  he 
tried  to  get  some  Jobs  at  calking.  The  ques- 
tion did  not  call  for  the  past  occupation  of 
the  insured,  as  in  Dwlght  v.  Insurance  Co., 
103  N.  T.  841,  8  N.  E.  654,  but  for  his  then 
occupation.  The  question  of  his  occupation 
at  the  time  of  the  application  was  submitted 
to  the  jury  under  instructions  not  now  ob- 
jected to  by  the  defendant  The  defendant, 
on  this  point,  has  relied  solely  upon  the  re- 
fusal of  the  judge  to  rule  that  the  plaintiff 
could  not  recover  because  the  answer  of  the 
Insured  was  not  full,  complete,  and  true.  On 
the  evidence,  such  a  ruling  was  rightly  re- 
fused. It  was  for  the  Jury,  upon  the  evi- 
dence, to  say  what  the  applicant's  occupa- 
tion was  at  the  time  the  answer  was  made. 
The  statement  made  by  the  plaintiff  was  ev- 
idence against  her,  but  was  not  conclusive. 

5.  It  is  within  the  power  of  the  superior 
court  to  allow  an  amendment  of  the  writ, 
substituting  for  her  name,  as  plaintiff,  the 
name  of  the  administrator  of  her  husband's 
estate,  as  nominal  plaintiff,  for  her  benefit 
Winch  V.  Hosmer,  122  Mass.  438;  Oostelo 
r.  Orowell,  134  Mass.  280;   Lewis  v.  Austin, 

T.4lN.E.no.l5— 20 


144  Mass.  383,  11  N.  E.  538.  As  the  defend- 
ant's exceptions  on  the  merits  have  been 
overruled,  there  seems  to  be  no  reason  why 
the  case  should  be  tried  again,  or  why,  If  the 
amendment  above  suggested  be  allowed, 
judgment  should  not  be  entered  on  the  ver- 
dict. Pierce  v.  Insurance  Co.,  138  Mass.  151, 
164.  As  the  judge  erred  in  refusing  to  give 
the  first  Instruction  requested,  the  entry  must 
be:   Exceptions  sustained. 


(164  Mass.  313) 

BURNHAM  T.  WINDRAM  (two  cases). 

(Supreme  Jndidal  Court  of  Massachusetts. 

Suffolk.    S^t21,1895.) 

Flbdob  —  Enforcement  of  Coixatebal— Jcdo- 

MINT  OS  ObI0I!>AL  DEBT. 

The  fact  that  defendant  executed  a  tiiird 
note,  and  delivered  the  same,  together  with  cer- 
tain stock,  as  collateral  aecnrity  for  two  other 
notes,  under  an  agreement  that  the  tiiird  note 
and  stock  were  to  be  returned  upon  payment  of 
the  other  two  notes,  will  not  prevent  plaintiff 
from  having  judgment  on  the  third  note  (though 
there  can  be  but  one  satisfaction),  where  judg- 
ment was  rendered  on  the  first  notes,  hnt  not 
satisfied. 

Exceptions  from  superior  court,  Suffolk  coun- 
ty;  Henry  N.  Sheldon,  Judge. 

Two  actions  by  D.  S.  Bumham  against  H. 
W.  Wlndram  on  certain  promissory  notes. 
Plaintiff  had  judgment  and  defendant  ex- 
cepts.    Exceptions  overraled. 

These  were  actions  of  contract  between  the 
same  parties,  and  were  tried  together.  The 
first  action  was  on  two  promissory  notes,  cop- 
ies of  which  hereinafter  appear,  marked  "A" 
and  "B,"  respectively,  and  the  second  action 
was  on  the  note,  a  copy  of  which  is  marked 
"C."  All  the  said  notes  were  Introduced  in 
evidence,  and  also  the  paper,  a  copy  of  which 
Js  marked  "D."  The  plaintiff  testified  that 
on  the  day  of  the  date  of  said  notes,  the  same 
were  delivered  to  him,  with  certificate  for  600 
shares  of  stock  of  Boston  Woven  Cordage 
Company,  referred  to  in  note  C,  and  In  return 
therefor,  at  the  same  time,  he  gave  to  defend- 
ant $350  in  money,  surrendered  a  note  for 
$550,  then  overdue  (which  note  was  made  by 
the  defendant,  and  indorsed  by  one  Nutter), 
and  signed  and  delivered  the  paper,  a  copy  of 
wliich  is  marked  "D."  The  jdaintiff  also  tes- 
tified that  nothing  had  been  paid  on  said  note; 
that  he  had  not  been  able  to  sell  said  stock,  or 
any  part  thereof,  although  he  had  offered  the 
same  for  sale  at  public  auction  under  terms  of 
note  C,  and  that  he  still  held  the  original  cer- 
tificate delivered  to  him  as  aforesaid;  and  that 
said  stock  was  now  worthless.  There  was  no 
other  evidence,  material  to  the  issues  of  these 
cases,  introduced  at  the  trlaL  The  defendant 
requested  the  court  to  rule:  First  That  the 
notes  and  the  paper  marked  "D"  should  be 
construed  together,  and,  being  so  construed, 
showed  that  the  defendant  owed  the  plaintiff 
only  the  amount  of  notes  A  and  B,  with  inter- 
est from  the  date  of  maturity  thereof;  on  pay- 
ment of  which  the  plaintiff  was  bound  to  re- 
turn note  0  and  said  shares  of  stock  of  the 
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Boston  Woven  Cordage  Company.  Second. 
To  instruct  the  jury  that,  upon  the  foregoing 
evidence,  the  defendant  owed  the  plaintiff  only 
$900,— the  amount  of  notes  A  and  B,— with  In- 
terest from  the  date  of  maturity  thereof. 
Thlid.  That,  upon  the  evidence,  the  jury 
should  find  for  the  plaintiff  in  tlie  llrst  action 
for  the  amount  of  notes  A  and  B,  and  Interest 
as  aforesaid,  and  should  find  a  verdict  for  the 
defendant  in  the  second  action.  But  the  court 
declined  so  to  rule  and  Instruct  the  jury,  and 
ruled  that  the  plaintiff,  on  the  evidence,  was 
entitled  to  a  verdict  in  both  actions,  and  in- 
structed the  Jury  to  find  a  verdict  in  each  ac- 
tion for  the  amount  of  the  notes  declared  on 
thwein,  and  Interest,  not  to  exceed  the  ad  dam- 
num of  the  writ  in  either  case.  And  the  jury 
returned  a  verdict  for  the  plaintiff  In  the  first 
action  for  $1,000  (the  amount  of  the  ad  dam- 
num of  the  writ  therein),  and  returned  a  ver- 
dict In  the  second  action  for  $1,000  (the  amount 
of  the  ad  damnum  of  the  writ  therein),  botb 
of  which  verdicts  were  duly  recorded.  From 
said  rulings  and  refusals  to  rule  defendant  ex- 
cepts. 

A:  "$550.00.  Boston,  Oct  24,  1892.  TMp- 
ty  days  after  date,  I  promise  to  pay  to  the  or- 
der of  D.  S.  Bumham  five  hundred  and  fifty 
dollars,  at  any  bank  in  Boston.  Value  re- 
ceived.   H.  W.  Wlndram." 

B:  "$350.00.  Boston,  Oct.  24,  1892.  Thir- 
ty days  after  date,  I  promise  to  pay  to  the  or- 
der of  D.  S.  Bumham  three  hundred  and  fifty 
dollars,  at  any  bank  In  Boston.  Value  re- 
ceived.   H.  W.  Wlndram." 

C:  "$900.00.  Boston,  Oct  24,  1892.  Thl»- 
ty  days  after  date,  for  value  received,  I  prom- 
ise to  pay  to  D.  S.  Bnmham,  or  order,  nine 
hundred  dollars,  and  Interest  at  the  rate  of 
six  per  centum  per  annum  for  such  further 
time  as  said  principal  sum,  or  any  part,  shall 
remain  unpaid;  I  having  deposited  with  this 
obligation,  as  collateral  security,  five  hundred 
shares  of  the  capital  stock  of  the  Boston  Wov- 
en Cordage  Company,  with  authority  to  sdl 
the  same,  without  notice,  either  at  public  or 
private  sale,  ot  otherwise,  at  the  option  of  the 
twlder  oe  holders  hereof,  on  the  nonperform- 
ance of  this  promise,  he  or  they  giving  me 
credit  for  any  balance  of  the  net  proceeds  of 
such  sale  remaining  after  paying  all  sums  due 
from  me  to  the  said  holder  or  holders,  or  u> 
his  or  their  orders.  And  it  is  further  agreed 
that  the  holder  or  holders  here<rf  may  purchase 
at  said  sale.    H.  W.  Wlndram." 

D:  "Boston,  Oct  24,  1892.  Received  of 
Harold  W.  Wlndram  his  two  notes,  this  day, 
payable  in  thli-ty  days,  one  for  $350.00  and  one 
lor  $550.00,  and,  as  collateral  security,  for  pay- 
ment of  same,  his  note  for  $900.00,  on  thirty 
days,  with  five  hundred  shares  of  the  capital 
stodtc  of  the  Boston  Woven  Cordage  Company; 
and  I  agree,  upon  payment  of  the  first  two 
mentioned  notes,  to  deliver  to  him  the  last- 
described  note  and  the  shares  of  the  Boston 
Woven  Cordage  Company.     D.  S.  Bnmham." 

C.  B.  Elder,  for  plaintiff.  W.  O.  Kyle,  for 
defendant 


MORTON,  J.  Upon  their  fbce,  the  three 
notes  constitute  separate  and  distinct  causes 
of  action.  The  plaintiff  Is  the  bona  fide  hold- 
er, for  value,  of  all  of  them.  There  can  be  no 
question  of  his  right  to  recover  upon  the  two 
notes  in  the  first  suit.  Neither  could  there  be 
as  to  the  one  in  the  second  suit,  if  it  were  not 
for  agreement  D.  The  condition  in  the  agree- 
ment which  wonld  have  entitled  the  defend- 
ant to  a  return  of  the  notes  and  of  the  stodc 
has  not  been  performed;  and  the  agreement 
does  not,  therefore,  constitute  a  defense.  The 
fact  that  the  note  in  the  last  suit  is  described 
in  the  agreement  as  collateral  to  the  other 
two  notes  Is  immaterial.  Vanuxem  v.  Burr, 
151  Mass.  386,  889,  24  N.  E.  778,  and  cases 
dted;  Oostello  v.  Crowell.  134  Mass.  280; 
Bank  v.  Jefferson,  138  Mass.  Ill;  Royal 
Bank  of  Liverpool  v.  Grand  Junction  R.  Co., 
100  Mass.  444.  Of  course,  the  plaintiff  can 
have  but  one  satisfaction  of  the  debt  due  him, 
but  we  see  no  valid  objection  to  his  taking 
judgment  in  both  actlona  Savage  v.  Stevens, 
128  Mass.  254.  We  discover  no  error  In  the 
mllngs  or  refusals  to  nil&  Exceptions  over- 
ruled. 


(164  Mmss.  aOS) 
MASONIC  BLDO.  ASS'N  et  aL  v.  BROWN- 
ELL  et  al. 

GREENE  V.  SAME. 

(Supreme  Judicial  Court  of  Massachusetts. 

Bristol.     Sept  21,  1895.) 

PCBLIO  IHPROVIMBNTg— A8SBB8HENT  OV  BbKBFITS 

— Vai.iditt  or  Assbssmehts. 

1.  Pub.  St  c.  49,  i  93,  provides  that  every 
way  shall  be  deemed  to  be  laid  out  under  the 
provisions  of  that  chapter,  "unless  the  order  lay- 
ing out  the  same"  declares  the  same  to  be  laid 
out  under  the  law  authorizing  the  assessment  of 
betterments.  Sdi  that,  where  the  board  made 
two  orders,— the  first  reciting  that  in  the  opin- 
ion of  the  board,  convenience  and  necessity  re- 
quired that  a  certain  street  should  be  widened, 
and  directing  that  notice  be  given  to  the  abut- 
ters, naming  them,  of  the  intention  of  the  board 
to  asacBB  a  portion  of  the  exi>ense  on  the  estates 
benefited;  and  the  second  order  reciting  that 
certain  land  was  thereby  talien  and  laid  out  as 
part  of  said  way,  without  referring  to  the  law 
anthoriEing  the  assessment  of  betterments, — 
both  of  said  orders,  taken  together,  should  lie 
considered  as  the  "order  laying  out  the  way," 
within  the  statute,  so  as  to  antnorize  an  assess- 
ment of  betterments. 

2.  A  petition  to  quash  certain  betterment 
assessments  alleged  that  the  improvement  was 
not  completed  at  the  time  of  the  assessment 
and  it  was  stipulated  that  the  facts  alleged 
should  be  taken  as  true.  Mdd,  that  such  fact 
cannot  be  taken  as  true  when  it  appeared  from 
a  copy  of  the  assessment  order,  whicn  was  made 
a  part  of  the  petition,  that  the  work  was  com- 
pleted. 

3.  The  levy  of  a  l>ettennent  assessment  by 
a  board  appointed  by  the  mayor  and  confirmed 
by  the  aldermen,  pursuant  to  an  act  of  the  legis- 
lature, is  not  an  unconstitutional  exercise  of  the 
taxing  power,  as  the  taxpayers  were  represent- 
ed in  the  legislature  which  passed  the  act,  and 
accepted  it  by  a  formal  vote. 

4.  An  assessment  for  betterments,  describ- 
ing the  land  assessed  as  belonging  to  certain 
persons,  and  situated  on  the  east  side  of  the 
street  on  which  the  improvements  were  made, 
is  not  void  for  iadefiniteness. 


Digitized  by 


Google 


MaasO 


MASONIC  BLDG.  ASS'N  c.  BBOWNELL. 


807 


5.  The  fact  that  an  asBessment  for  better- 
ments on  a  certain  street  was  levied  on  the  land 
of  a  person  described  b7  omitting  or  insert- 
ing an  erroneons  middle  initial  does  not  inTall- 
date  it  unless  it  is  shown  that  there  was  more 
than  one  person  of  that  name  owning  laud  on 

6.  The  fact  that  the  land  benefited  by  im- 
provements was  assessed  in  the  name  of  the 
former  owners  will  not  defeat  the  assessment 
where  it  is  not  made  to  appear  that  any  one 
was  prejudiced  by  the  error,  if  it  is  one. 

'  Case  reserved  from  supreme  Judicial  court, 
Bristol  county;  James  M.  Morton,  Judge. 

Petitions  for  writs  of  certiorari  by  Francis 
B.  Greene  and  by  the  Masonic  Building  As- 
sociation and  others  against  Stephen  A. 
Bruwnell  and  others,  constitating  the  board 
pf  public  works  of  New  Bedford,  to  qnaah 
certain  assessments.  Both  petitions  were 
considered  and  determined  together.  Peti- 
tions dismissed. 

The  orders  of  the  board  of  public  worlu 
referred  to  in  the  opinion  are  as  follows: 

"City  of  New  Bedford.  In  Board  of  Pub- 
lic Works,  September  26, 1892.  Whereas,  in 
the  opinion  of  this  board,  the  public  necessi- 
ty and  convenience  of  the  inhabitants  require 
tliat  Pleasant  street  should  be  widened  from 
William  to  Union  street,  it  is  therefore  here- 
by ordered  that  due  notice  be  given  to  trus- 
tees of  Elizabeth  T.  Wood,  Samuel  P.  Rich- 
mond,  Mary  O.  S.  Millard,  Est  of  Stephen 
Taber,  N.  B.  Fire  Cents  Savings  Bank,  Bates 
and  Klrby,  Charles  S.  Cimimings,  David  B. 
Greene  Est,  Cummings  Est,  William  M. 
Bates,  Clarence  Cook  and  others,  James  D. 
Thompso;!,  city  of  New  Bedford,  F.  B. 
Greene,  and  all  other  persons  interested,  that 
this  board  intends  to  lay  out  the  street  be- 
fore mentioned,  by  taking  a  portion  of  their 
land,  and  laying  out  the  same  as  a  public 
street;  and,  also,  that  due  notice  be  given, 
to  all  persons  and  parties  owning  or  having 
any  rights  in  estates  that  will  be  benefited 
by  the  said  proposed  lay  out  of  said  street, 
that  this  board  intend  to  assess  a  portion  of 
the  expense  thereof  upon  the  estates  so  bene- 
fited, according  to  law,  and  that  on  Monday, 
the  17th  day  of  October,  at  3  o'clock  p.  m., 
they  will  be  on  the  line  of  said  proposed  lay 
out  of  said  street  for  the  purpose  of  viewing 
the  same  and  hearing  any  objections  which 
may  be  made  to  said  taking  and  laying  out 
or  to  said  assessment" 

"City  of  New  Bedford.  In  Board  of  Public 
Works,  October  17,  1892.  Resolved,  that  the 
public  necessity  and  convenience  of  the  in- 
habitants of  the  city  require  that  Pleasant 
street  be  widened  ten  feet  on  the  east  side, 
between  Union  and  William  streets,  and,  for 
that  purpose,  it  is  necessary  to  take  for  said 
widening  and  lay  out  as  a  part  of  said  pub- 
lic street  or  way  of  the  said  city,  parcels  of 
land  belonging  to  the  Cummings  estate,  vie. 
the  heirs  of  Benjamin  and  WUliam  Cum- 
mings, Wm.  M.  Bates,  Bates  &  Klrby  (Or- 
tln  G.  Bates  and  Frank  Klrby),  N.  B.  Five 
Cents  Savings  Bank,  estate  of  Stephen  Ta- 
ber, Mary  C.   S.  Millard,  S.  P.   Richmond, 


Clarence  A.  Cook,  Edward  D.  Mandell,  and 
Gilbert  Allen,  trustees,  and  trustees  of  Eliza- 
beth T.  Wood.  Said  lay  out  of  said  widening 
of  said  street  Is  bounded  as  follows,  viz.: 
Beginning  at  a  point  In  the  north  line  of 
Union  street,  ten  (10)  feet  east  of  the  east  line 
of  Pleasant  street  as  heretofore  accepted, 
thence  northerly.  In  a  straight  line,  three 
hundred  sixty-nine  and  twelve  hundredths 
(369.12)  feet  to  a  point  in  the  south  line  of 
William  street  ten  (10)  feet  east  of  the  pres- 
ent east  line  of  Pleasant  street  The  west 
line  of  the  widening  is  the  present  east  line, 
as  heretofore  accepted,  and  ten  (10)  feet 
west  of,  and  parallel  to,  the  east  line.  And 
whereas,  due  notice  has  been  given  of  the 
Intention  of  this  board  to  take  the  said  par- 
cels of  land  for  the  purpose  aforesaid,  as  ap- 
pears by  the  return  on  the  order  of  notice  is- 
sued therefor,  it  is  therefore  ordered  that  the 
parcels  of  land  before  described  be,  and  the 
same  hereby  are,  taken  and  laid  out  and 
accepted  as  a  part  of  said  Pleasant  street 
as  a  public  street  or  way  of  the  said .  city, 
to  be  known  as  'Pleasant  Street'  and  the 
grade  thereof  is  established  according  to  a 
plan  of  the  said  widening  of  said  street  and 
profile  of  the  grade  thereof,  dated  October 
17,  1892,  and  deposited  in  the  office  of  this 
board;  that  this  board  doth  adjudge  tliat  the 
expense  of  the  laying  out  and  construction 
of  said  street  will  amount  to  $35,136.00;  that 
the  damages  to  the  estates,  parts  of  which 
are  taken  as  above,  are  the  sums  set  aeralnat 
them  respectively  on  the  schedule  hereunto 
annexed,  and  that  all  persons  or  parties,  own- 
ers of  land  in  the  line  of  said  lay  out  re- 
move and  take  away  any  and  all  buildings, 
fences,  and  ti-ees  from  the  land  so  taken, 
within  180  days  from  and  after  the  adoption 
of  this  Older. 

Awards  of  Damages. 

Cummings  Estate $9,610 

Bates  &  Kirby 4,446 

Five  Cents  Savings  Bank 1,840 

Stephen  Taber  Estate 1,925 

Mary  C.  S.  Millard 1,850 

S.  P.  Richmond 3,165 

Est    Elizabeth    Wood,    or   Clarence 

A.  Cook  et  all.,  Trustees 10,400 

$33,135" 

"In  Board  of  Public  Works,  New  Bedford, 
September  25,  1894.  In  the  matter  of  the 
assessment  of  betterments  upon  account  of 
the  widening  of  Pleasant  street  Whereas, 
the  board  of  public  works,  on  the  26th  day 
of  September,  1892,  voted  to  widen  Pleasant 
street  from  Its  former  width  of  forty  feet  to 
a  width  of  fifty  feet,  by  taking  ten  feet  of 
land  belonging  to  the .  abutters  upon  the 
easterly  side  of  said  Pleasant  street  from 
the  southerly  side  of  WUliam  street  to  the 
northerly  side  of  Union  street;  and  whereas, 
the  whole  amount  of  the  expense  of  widen- 
ing said  Pleasant  street  is  $34,682.16;  and 
whereas,  said  Pleasant  street  was  duly  ac- 
cepted, October  17,  1802,  and  the  work  of 
widening  said  street  ^  pursuance  of  said 
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lajr  out  and  acceptance,  has  been  completed, 
and  the  whole  amount  of  the  expense  of  lay- 
ing out,  widening,  and  construction  thereof, 
including  damages  to  abutters  for  land  and 
buildings  taken,  was  934,682.16:  It  Is  hereby 
ordered,  adjudged,  and  determined  that  the 
whole  amount  of  benefit  and  advantage  re- 
ceived by  any  real  estate  from  said  widening 
and  grading  of  said  Pleasant  street,  beyond 
the  general  advantage  to  all  real  estate  In 
said  New  Bedford,  Is  $34,682.16;  and  It  is 
farther  ordered,  adjudged,  and  determined 
that  one-half  of  said  benefit  and  advantage, 
to  wit,  $17,341.08,  be,  and  the  same  hereby  Is, 
assessed  upon  the  lots  of  land  specially  ben- 
efited, in  proportion  to  the  benefit  and  ad- 
vantage received  by  each,  as  follows,  viz.: 

Elizabeth  J.  Wood,  land  on  the  east 
side  of  the  street,  t>etween  Union 
and  William  streets $  2,332  65 

Samuel  P.  Richmond,  land  on  the 
east  side  of  the  street,  between 
Union  and  William  streets 1,194  73 

Estate  of  Stephen  Taber,  land  on 
east  side  of  street 379  25 

N.  B.  Five  Cents  Savings  Bank, 
land  on  east  side  of  Pleasant 
street,  between  Union  and  Wil- 
liam  streets   1,016  43 

Bates  &  Kirby,  land  on  the  east 
side  of  Pleasant  street 807  10 

Mary  C.  S.  Millard,  land  on  the  east 
side  of  Pleasant  street 1,128  13 

CummingB  estate,  land  on  the  east 
side  of  Pleasant  street 1,471  63 

City  of  New  Bedford,  land  on  the 
west  side  of  Pleasant  street 3,996  00 

lioaisa  R.  Thompson,  land  on  the 
west  side  of  Pleasant  street  ....       1,699  93 

F.  B.  Greene  et  ali.,  land  on  the 
west  side  of  Pleasant  street 2,089  43 

F.  B.  Greene  et  all.  land  on  the 
west  side  of  Pleasant  street 1,225  90 

$17,341  08 

—And  the  tax  collector  Is  hereby  directed  to 
collect  said  assessments,  and  that  said  assess- 
ments shall  be  paid  in  the  same  manner, 
and  upon  the  same  conditions,  as  in  other 
cases  of  the  laying  out,  alteration,  widening, 
grading,  or  discontinuance  of  streets  and 
ways." 

Crapo,  Clifford  &  Clifford,  for  petitioners 
Masonic  Bldg.  Ass'n  et  al.  Lem.  Le  B. 
Holmes,  for  petitioner  Greene.  H.  M.  Knowl- 
ton  and  T.  F.  Desmoud,  for  respondents. 

MORTON,  J.  These  are  petitions  for  writs 
of  certiorari  to  quash  certain  betterment  as- 
sessments made  upon  the  estates  of  the  peti- 
tioners by  the  board  of  public  works  of  the 
city  of  New  Bedford  in  consequence  of  the 
benefit  adjudged  by  it  to  have  been  received 
by  the  estates  in  the  widening  of  a  public 
street,  called  "Pleasant  Street"  The  char- 
acter of  the  objections  to  the  assessments  Is 
the  same  in  both  cases,  except  that  in  the 
case  of  Francis  B.  Greene,  petitioner,  it  is 
alleged  in  the  petition,  in  addition  to  the 
causes  stated  in  the  petition  of  the  Masonic 
Building  Association,  that  the  action  of  the 
board  on  September  26  and  October  17,  1892, 


was  not  lawful,  by  reason  of  the  absence 
from  the  meetings  of  the  board  of  the  city 
clerk,  who  is  made,  by  the  act  creating  the 
board,  its  recording  officer.  The  two  cases 
were  argued  together,  and  are  to  be  consid- 
ered together. 

The  first  and  principal  objection  is  that 
"the  order  laying  out"  the  widening  did  not 
expressly  declare  that  the  widening  was  un- 
der the  provisions  of  the  law  authorizing  the 
assessment  of  betterments,  as  it  Is  required 
by  Pub.  St  c.  49,  {  93,  that  It  should,  in  or- 
der to  justify  such  assessment.  Fuller  v. 
Springfield,  123  Mass.  289.  The  i>etitioner8 
contend  that  the  order  of  October  17th  con- 
stituted "the  order  laying  out"  the  widening. 
The  respondents  contend  that  the  statute 
means  "the  order  for  laying  out,"  and  that 
that  was  the  order  of  September  26th.  This 
contention  derives  some  support  from  the 
language  of  the  original  act  limiting  the 
time  within  which  betterment  aasessments 
should  be  laid,  which  was:  "Such  assess- 
ment shall  be  laid  within  two  years  after  the 
passage  of  the  order  for  the  laying  out,"  etc. 
St  1869,  c.  367,  i  1.  The  question  would  still 
remain,  however,  whether  there  was  any  sub- 
stantial difference  between  the  two  readings. 
The  petitioners  also  contend  that  section  1, 
c  51,  Pub.  St,  is  to  be  construed  aa  if  It 
read:  "Laid  out  In  pursuance  of  an  order," 
etc.  We  do  not  think  that  either  the  peti- 
tioners or  the  respondents  are  quite  correct 
The  board  of  public  works  of  New  Bedford 
was  established  by  St  1889,  a  167.  By  sec- 
tion 3,  all  the  duties  and  powers  in  relation 
to  laying  out  and  altwlng  streets  or  ways, 
vested  In  the  city  council  or  either  branch 
thereof,  or  the  mayor  and  aldermen,  as  super- 
visors of  highways  or  otherwise,  are  vested 
in  and  are  to  be  exclusively  exercised  by  the 
board.  The  city  charter  of  New  Bedford  pro- 
vides that:  "The  city  council  shall  have  the 
same  power  in  relation  to  laying  out,  accept- 
ance, altering  or  discontinuing  or  streets  and 
ways  and  the  assessment  of  damages  which 
selectmen  and  Inhabitants  of  towns  now  by 
law  have.  But  all  petitions  and  questions 
relating  to  laying  out,  widening,  altering  or 
discontinuing  any  street  or  way  shall  be  first 
acted  on  by  the  mayor  and  aldermen." 
St.  1847,  c.  60,  §  12.  It  is  evident,  therefore, 
that  all  the  powers  which  selectmen  and  the 
inhabitants  of  towns  have,  in  regard  fo  the 
laying  out  or  altering  of  streets  or  ways, 
are  vested  in  the  board,  and  that  they 
form  the  basis  of  its  authority  in  such  mat- 
ters, and  that  the  powers  which  previous- 
ly had  been  divided  between  the  mayor 
and  aldermen  and  the  city  council  are  now 
consolidated  in  Its  hands,  and  that  It  has  sole 
jurisdiction  in  matters  committed  to  its 
charge.  The  order  of  September  26th,  which 
the  board  adopted,  recited  that.  In  the  opinion 
of' the  board,  common  convenience  and  ne- 
cessity required  that  Pleasant  street  should 
be  widened  from  William  to  Union  street, 
and  directed  that  notice  be  given  to  the  abut- 
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ters,  naming  them,  of  the  Intention  of  the 
board  to  lay  out  the  street  by  taking  a  por- 
tion of  their  land  and  laying  It  out  as  a  public 
street,  and  that  the  board  Intended  to  assess 
a  portion  of  the  expense  on  the  estates  ben- 
efited, and  would  be  on  the  line  of  the  pro- 
posed way  or  lay  out  at  a  certain  time  to 
Tiew  it,  and  to  hear  any  objections  to  the 
lay  out  or  assessment.  It  Is  manifest  that 
this  order  did  not  constitute  a  laying  ont. 
It  contained  no  description  of  the  way,  nor 
of  the  lands  taken,  nor  of  the  owners  thereof, 
nor  of  the  sums  awarded  as  damages,  and 
no  statement  that  the  way  was  in  fact  laid 
out,  or  that  land  was  taken  for  the  pupose 
of  laying  out  a  way.  It  was  not  a  laying 
out  within  the  pnrrlew  of  the  statute  which 
allows  a  party  aggrieved  by  an  assessment 
of  his  damages  to  hare  the  matter  of  his  com- 
plaint determined  by  a  Jury  "within  one 
year  after  such  laying  ont"  Pub.  St.  c.  49, 
i  79;  Brookline  y.  Commissioners,  114  Mass. 
548;  Peterson  t.  City  of  Waltham,  150  Mass. 
564,  28  N.  E.  236;  Lorlng  v.  Boston,  12  Gray, 
209;  Russell  t.  New  Bedford,  5  Gray,  31; 
Eaton  T.  Framlngham,  6  Cnsh.  245;  (Common- 
wealth T.  City  of  Boston,  16  Pick.  442,  446. 
But,  In  Tiew  of  the  fact  that  the  powers 
and  duties  of  the  board  were  those  of  the 
selectmen  and  of  the  Inhabitants  of  towns, 
the  recitals  and  the  direction  as  to  notice 
contained  in  the  order  of  September  26th  con- 
stituted important  steps  in  the  laying  out  of 
the  way.  That  order  contained  the  adjudica- 
tion of  the  board  that  common  convenience 
and  necessity  required  the  laying  out  of  the 
way.  It  stated  the  Intention  of  the  board 
to  lay  It  ont,  and  It  directed  notice  to  be 
given  to  the  abutters  of  the  time  and  place 
when  and  where  the  board  would  proceed 
to  lay  out  the  way,  and  hear  the  parties  in 
the  matter,  of  damages  and  betterment  as- 
sessments. All  of  these  things  were  absolute 
prerequisites  to  tbe  final  laying  out  on  Oc- 
tober 17th.  Fltchburg  R.  R.  v.  Fltchburg, 
121  Mass.  132.  The  repetition  of  the  adjudi- 
cation of  common  convenience  and  necessity 
in  the  order  of  October  17th  gave  no  added 
force  to  the  previous  adjudication.  There  is 
nothing  in  tbe  statutes  defining  what  is 
meant  by  "the  order  laying  out,"— whether  it 
refers  to  some  particular  step  or  stage  In  the 
proceedings,  or  whether  it  means  the  whole 
proceedings  by  which  the  way  is  laid  out. 
In  the  present  case,  the  notice  which  was 
served  on  the  abutters  Is  made  by  reference 
a  part  of  the  order  of  October  17th,  and  refers 
in  terms  to  the  order  of  September  26th. 
We  think,  on  the  whole,  that  the  two  orders, 
being  thus  connected  by  reference,  and  hav- 
ing been  adopted  for  the  purpose  of  laying 
out  the  way  in  question,  by  a  board  having 
sole  Jurisdiction  of  the  laying  out  of  streets, 
and  the  essential  facts  contained  in  both 
being  equally  necessary  to  the  final  laying 
out,  should  be  taken  together,  although 
passed  at  different  times,  and  regarded  as 
oonstitoting  one  order,  which  would  be  cor- 


rectly described  as  "the  order  laying  out  the 
way."  Construing  the  words  "the  order  lay- 
ing out"  thus.  It  clearly  enough  appears  that 
the  order  expressly  declares  that  the  way 
was  laid  out  under  the  provision  of  law  au- 
thorizing the  assessment  of  betterments. 

It  Is  also  objected  that  the  widening  was 
not  completed  at  the  time  when  the  bett^- 
ment  assessments  were  made.  This  objection 
Is  based  on  an  allegation  In  one  of  the  rea- 
sons for  the  Issuing  of  the  writ  coupled  with 
the  stipulation,  in  the  reservation  in  each 
case,  that  the  facts  alleged  In  the  petition 
and  answer  are  to  be  taken  as  true.  It  Is, 
perhaps,  sufficient  to  say,  in  regard  to  this 
objection,  that  it  appears  from  a  copy  of 
the  assessment  order  passed  by  the  board  on 
September  25,  1894,  which  Is  annexed  In 
each  case  to  the  petition,  and  forms  part  of 
it,  that  the  work  of  widening  had  been  com- 
pleted. Dickinson  v.  Worcester,  138  Mass. 
055,  560.  In  view  of  the  doubt  thus  thrown 
upon  the  existence  of  the  fact,  it  could  hardly 
be  said  that,  on  this  ground,  substantial  Jus- 
tice had  not  been  done,  even  If,  as  matter  of 
pleading,  the  statements  contained  in  the  as- 
sessment order  annexed  to  the  answer  were 
not  to  be  taken  as  true.  Besides,  the  aver- 
ment seems  to  be  argumentative  rather  than 
a  statement  of  a  substantive  fact 

It  is  furttier  objected  that  It  Is  not  within 
the  constitutional  power  of  officers  appointed 
by  the  mayor  and  confirmed  by  the  alder- 
men, as  the  act  establishing  this  board  pro- 
vides that  its  members  shall  be,  to  make  a 
betterment  assessment.  We  have  been  re- 
ferred to  no  authority  supporting  this  propo- 
sition. It  Is  attempted  to  deduce  It  from 
some  general  principles  in  regard  to  the  right 
of  representation  In  matters  relating  to  tax- 
ation. But  the  citizens  of  New  Bedford  were 
represented  in  the  legislature  which  passed 
the  act,  and  they  accepted  it  by  a  formal 
vote.  The  authority  of  the  legislature  to 
delegate  to  boards  and  commissions  appoint- 
ed by  the  governor  and  council,  or  by  courts, 
or,  as  this  was,  tbe  iwwer  to  assess  and  ap- 
portion certain  expenses,  reserving  to  par- 
ties aggrieved  the  right  to  a  Jury  trial,  has 
been  exercised  too  long  to  admit  of  question 
now.  Kingman,  Petitioner,  153  Mass.  566, 
576,  27  N.  B.  778;  Brayton  v.  Fall  River,  124 
Mass.  95;  Agawam  t.  Hampden  Co.,  130 
Mass.  528;  Boston  &  A.  R.  Co.  t.  City  of 
Newton,  148  Mass.  474,  20  N.  E.  106;  Pub. 
St  c.  112,  f  131  et  seq.;  St  1895,  c  450;  St. 
1894,  cc.  288,  497;  St  1893,  ?.  407;  St.  1892, 
c.  404;  St  1891,  c.  3Su;  St  1890,  e.  205;  St 
1889,  c.  439;  St  1888,  c.  384.  It  is  for  the 
legislature  to  say  who  shall  have  supervision 
and  control  In  matters  relating  to  streets  and 
ways  in  any  given  locality,  and  how  he  or 
they  shall  be  selected,  elected,  or  appointed. 

The  objection  that  the  orders  of  September 
2eth  and  October  17th  were  not  duly  adopt- 
ed, because  the  city  dwk  was  not  present, 
and  a  clerk  pro  tern,  was  chosen,  who  made 
the  record  aft«  being  duly  sworn,  has  not 
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been  pressed,  and  we  consider  It  as  waived. 
There  Is  certainly  nothing  in  it. 

The  remaining  objection  Is  that  the  prop- 
erty of  the  petitioners,  on  which  betterments 
have  been  assessed,  is  Incorrectly,  imperfect- 
ly, Inaufflciently,  and  indefinitely  described. 
It  1b  not  alleged  that  the  petitioners  all  have 
not  property  situated  on  Pleasant  street 
which  Is  subject  to  assessment  Although 
more  than  two  years  have  elaiwed  since  the 
laying  out.  It  is  possible  that  the  tax  could  be 
reassessed  under  section  2,  &  Bl,  Pub.  St., 
in  which  case  it  would  seem  tliat  substantial 
Justice  would  not  require  that  these  assess- 
ments should  be  quashed.  But,  aside  from 
that  consideration,  we  do  not  think  that  the 
assessments  are  invalid  for  the  reason  as- 
signed. In  the  order  of  October  17,  1892,  as- 
sessing the  damages,  the  land  belonging  to 
the  Cummlngs  estate,  to  which  damages  were 
awarded.  Is  described  as  that  "belonging  to 
the  heirs  of  Benjamin  and  William  Gum- 
minga,"  and,  inferentially,  as  on  the  east  side 
erf  Pleasant  street  And  it  Is  only  fair  to 
suppose  that  where,  In  the  order  of  Septem- 
ber 2S,  1891,  the  Cummlngs  estate  Is  assessed 
for  betterments,  the  same  estate  Is  intended 
that  was  Included  In  the  assessment  of  dam- 
ages. The  statutes  contain  no  provision  re- 
specting the  description  of  estates  benefited. 
But  a  deed  describing  the  property  conveyed 
as  on  the  east  side  of  Pleasant  street,  In  New 
Bedford,  belonging  to  the  heirs  of  Benjamin 
and  William  Cummlngs,  would  operate  as  a 
good  conveyance;  and  we  do  not  see  why 
a  similar  description  Is  not  sufficient  to  base 
a  betterment  assessment  upon.  How  the 
amount  of  this  tax  shall  be  divided  among 
the  different  owners  is  a  matter  with  which 
the  board  can  have  no  concern. 

We  fear  that  we  do  not  appreciate  the 
force  of  the  objection  In  regard  to  the  indefl- 
nlteness  of  the  description  (if  that  is  relied 
on)  in  regard  to  the  MaBonie  Building  Asso- 
ciation. The  petition  alleges  that  Charles  W. 
Clifford  and  others,  trustees  and  executors 
under  the  will  of  Charles  L.  Wood,  conveyed 
certain  premises,  bounding  on  Pleasant 
street,  to  Edward  D.  Mandell  and  others, 
trustees;  that  Samuel  P.  Richmond  conveyed 
to  the  same  persons,  also  as  trustees,  an- 
other tract  bounding  on  Pleasant  street; 
and  that  said  grantees  conveyed  said  tracts 
to  the  Masonic  Building  Association.  In  the 
assessment  of  damages  an  award  Is  made 
to  "Est  Elizabeth  Wood,  or  Clarence  A. 
Cook  et  all.,  trustees,  $10,400,"  and  award  of 
damages  was  also  made  to  S.  P.  Richmond; 
and  it  Is  alleged  that  the  damages  awarded 
to  him  and  to  Clarence  A.  Cook  and  others, 
trustees,  were  paid  to  the  Masonic  Building 
Association,  which  had  acquired  the  right 
thereto  by  the  aforesaid  conveyance.  In  the 
order  of  September  25,  1894,  assessing  bet- 
terment assessments,  is  the  following:  "Elizas 
beth  3.  Wood,  land  on  east  side  of  the  street, 
between  Union  and  William  streets,  $&,• 
SaZJO.     Samuel  P.  Richmond,  land  on  the 


east  side  of  the  street,  between  T^ilon  and 
William  streets,  $1,194.73."  And  the  pett- 
tion  alleges  that  demand  for  the  payment  of 
these  sums  has  been  made  on  the  Masonic 
Building  Association,  and  that  they  const!' 
tute  a  lien  on  a  part  or  all  of  its  real  estate. 
If  the  objection  Is  that  the  middle  Initial  is 
"J,"  and  should  be  "T,"  or  vice  versa,  or  that 
there  should  be  no  middle  initial,  that  is  not 
such  an  error  as  will  defeat  the  assessment, 
it  not  being  alleged  that  there  la  more  than 
one  Elizabeth  Wood  who  owns  land  on  Pleas- 
ant street  between  William  and  Union 
streets.  If  the  objection  Is  that  the  land  of 
Elizabeth  Wood  and  of  S.  P.  Richmond  la 
not  sufficiently  Identified,  that  is  answered 
by  what  has  been  already  said  in  regard  to 
the  Cummlngs  estate  If  the  objection  is 
that  the  tax  should  have  been  assessed  to  the 
Masonic  Building  Association,  and  not  to 
Elizabeth  Wood  and  Samuel  P.  Richmond. 
the  answer  la  that  It  is  the  estate  benefited 
which  is  to  be  assessed,  and,  so  long  as  that 
is  correctly  designated.  Justice  does  not  re- 
quire that  the  assessment  should  be  qnaebed 
because  the  names  of  former  owners  hav* 
been  used  In  desaibing  it;  Instead  of  tb* 
name  of  the  petitioner,  when  it  does  not  ap> 
pear  that  any  one  has  been  or  will  be  misled 
or  prejudiced  by  the  error,  U  it  is  one.  In- 
habitants  of  Montei^  T.  Berkshire  Oo. 
Com'ra,  7  Gush.  394. 

In  regard  to  the  objection  that  it  is  uncer- 
tain to  which  of  the  tracts  for  which  "P. 
B.  Greene  et  ali."  are  assessed  the  reepectiva 
assessments  apply,  we  think  that  wiU  plainly 
appear  when  the  order  of  the  assessments  ia 
applied  to  that  in  which  the  estates  follow; 
each  other  on  the  street 

On  the  whole  case,  we  diacorer  no  error 
whidi  requires  that  the  assessments,  or 
either  of  them,  should  be  quashed.  Petitions 
dismissed. 


aa  Ind.  IIO> 
LEWIS  et  «L  V.  STATB. 
(Supreme  Court  of  Indiana.    Sept   17,  1885.> 
Cbihiitai,  Law— Rbvibw. 
Errors  whidi  are  merely  cause  for  new 
trial  cannot  be  assigned  as  independent  errors 
in  an  appellate  court,  but  they  should  be  pre- 
sented to  the  trial  court  by  motion   for  new 
trial,  and,  if  overruled,  its  action  in  so  doing 
assigned  as  error. 

Appeal  from  circuit  court,  Lake  county;  X, 
H.  Glllett,  Judge. 

James  Lewis  and  others  wece  convicted  ot 
robbery,  and  appeal.    Affirmed. 

Bernard  Dolan,  for  appellants.  W.  A. 
Ketcham,  Atty.  Gen^  and  F.  E.  Matson,  for 
the  State. 

JORDAN,  J.  The  HppellantB  were  char- 
ged with,  and  convicted  of,  the  crime  of  rob- 
bery, and  sentenced  to  be  Imprisoned  in  the 
state's  prison  for  a  term  of  three  years.  In 
thia  court  they  have  assigned  wrors  substaa* 
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tially  as  follows:  "(1)  Error  of  law  occnrrtng 
at  the  trial.  In  this:  tbat  the  court  erred  in 
allowing  witness  Constantine  Engler  to  give 
«Tiden<:e  against  Bdward  Wolf,  cbarging  him 
with  the  commission  of  a  felony  other  than 
the  one  with  which  he  was  charged,"  etc. 
'"(2)  That  the  court  erred  in  allowing  counsel 
for  the  state  to  make  statements,  in  the 
presence  of  the  Jury,  charging  Edward  Wolf 
with  the  commission  of  a  similar  crime,"  etc. 
"(3>  Newly-discovered  evidence."  "(4)  The 
verdict  of  the  Jury  Is  contrary  to  the  eri- 
•dence." 

These  are  the  only  errors  that  counsel  for 
appellants  have  attempted  to  assign.  It  is 
well  settled,  by  numerous  decisions  of  this 
court,  that  alleged  errors  which  are  merely 
causes  for  a  new  trial  in  the  lower  court  can- 
not be  assigned  In  the  supreme  court  as  in- 
'dei>endent  errors.  In  order  to  have  presented 
the  errors  assigned  to  this  court  for  review, 
■appellants  should  have  first  properly  present- 
«d  them  to  the  trial  court  by  a  motion  for  a 
new  trial,  and  the  action  of  that  court  in 
overruling  the  motion  should  have  been  as- 
signed as  error.  Wagnrar  v.  State,  63  Ind. 
250;  AUen  v.  State,  74  Ind.  216.  No  <iue8tion 
being  presented  for  our  consideration  upon 
the  merits  of  this  appeal,  the  Judgment  is 
Affirmed. 


(142  Ind.  24) 

KOOK  et  al.  t.  WILSON. 

^Supreme  Court  of  Indiana.    Sept  17,  1895.) 

Wills— Dbscriptiok  op  Laxd— Bxeoution  bt 
Hark. 

_.  A  will  deviai 
the  S. 
will  . 
•of  snch 

was  the  only  land  owned  by  testator  at  the  time 
■oi  his  death,  and  being  admitted  that  it  was  the 
land  referred  to  by  testator  as  "my  real  estate." 

2.  Any  mark  used  by  testator  tD  stand  for 
his  name,  and  show  liis  assent  to  the  will,  is 
«Dffident 

Appeal  from  circuit  court,  Jay  county;  L. 
Hubbard,  Judge. 

Action  by  Albert  N.  Wilson  against  Jacob 
Rook  and  others.  Judgment  for  plaintiff. 
C^tain  defendants  appeaL    Affirmed. 

David  T.  Taylor,  for  appellants.  La  Fol- 
lette  Sc  Adair  and  R.  H.  Hartford,  for  appel- 
lee. 

HOWARD,  C.  J.  TblB  was  an  action 
brought  \3y  appellee  against  appellants  and 
other  defendants  to  quiet  title  to  cei-tain  real 
estate.  A  demurrer  having  been  overruled 
4o  the  complaint,  the  appellants  filed  an  an- 
swer and  a  cross  complaint.  Afterwards,  by 
leave  of  court,  the  answer  and  cross  com- 
plaint were  withdrawn,  and  the  appellants 
stood  upon  their  demurrer.  Thereupon,  the 
court,  having  heard  the  evidence,  found  tor 
the  appellee,  and  entered  a  decree  quieting 
his  title  to  the  land  In  controversy.  Appel- 
lee traces  title,  through  mesne  conveyances, 
to  a   warranty   deed  made  by   Mary   Kook 


and  David  Rook,  widow  and  son  of  Samuel 
Ro(^;  and  the  only  question  to  be  considered 
is  whether  the  last  will  of  Samnti  Rook  au- 
thorized David  Rook  to  execute  said  deed. 

It  is  not  questioned  that  by  said  will  cer^ 
tain  land  was  devised  to  David  Rook,  on  con- 
ditions which  were  fulfilled  by  him;  that  on 
the  death  of  the  testator,  in  August,  1854,  the 
will  was  duly  proved,  and  David  Rook  at  once 
went  into  possession  of  the  land  in  contro- 
versy, claiming  ownership  imder  the  will; 
and  that  he  so  continued  in  possession  im- 
der claim  of  ownership  until  the  making  of 
the  deed  under  which  appellee  claims  title. 
It  seems,  also,  that  the  title  and  possession 
thus  acquired  remained  unassailed  for  nearly 
40  years.  It  is  said,  however,  that  the  land 
described  in  the  will  is  not  the  same  as  that 
In  dispute.  The  description  in  the  will  is: 
"My  real  estate,  to  wit,  the  sontheast  quarter 
cf  the  southeast  quarter  of  section  eight  (8), 
in  township  No.  eight  (8)  In  22  north,  of  range 
twelve  (12)  east"  Appellee  alleged  in  his 
complaint  that,  in  this  reference  to  the  lands 
devised,  the  testator  used  an  erroneous  spe- 
cific description  of  land  which  he  did  not 
then,  and  at  no  time  thereafter,  own;  but 
that  he  did,  at  the  time,  own  the  land  here  in 
dispute,  to  wit,  "the  northeast  quarter  of  the 
southeast  quarter  of  section  eight  (8),  town- 
ship twenty-two  (22)  north,  range  twelve  (12) 
east";  that  the  last-named  land  was  "the 
only  real  estate  owned  by  said  Samuel  Rook 
at  his  death";  and  that  "the  said  land  [de- 
scribing it]  is  and  was  the  land  referred  to  in 
the  said  will  of  Samuel  Rook,  deceased,  by 
the  words,  'My  real  estate:' "  These  allega- 
gations,  being  taken  as  tme,  were  sufficient, 
ns  we  think,  to  make  the  complaint  good  as 
Against  the  objection  here  urged  against  it 
The  intention  to  devise  the  land  in  contro- 
versy, "my  real  estate,"  is  evident  from  the 
whole  tenor  of  the  will,  and  the  erroneous 
description  cannot  obscure  this  intention.  A 
similar  misdescription  in  Clevdand  t.  Spil- 
man,  25  Ind.  96,  was  held  InBUffldait  to  in- 
validate a  devise.  Counsel  say  that  case 
was  not  well  considered,  and  ought  not  to  be 
followed.  The  opinion  in  Cleveland  v.  Spil- 
laan  was  written  by  one  of  the  ablest  Judges 
that  ever  sat  upon  this  bench,  and  the  case 
has  flnce  been  often  cited  by  this  court  on 
the  point  In  question,  including  the  recent 
case  of  Priest  ▼.  Lackey,  140  Ind.  — ,  89 
N.  B.  54;  and  we  are  still  of  opinion  that  it 
should  be  followed  in  such  a  case  as  tbat  be- 
fore us.  The  language  of  the  will  shows 
that  the  devise  was  Intended  to  operate  upon 
the  land  then  owned  by  the  testator,  which 
was  the  N.  E.,  and  not  the  S.  E.,  V*  of  the  S. 
E.  Vi  of  the  section. 

Attention  is  also  called  to  the  circumstance 

his 

that   the  wUl  is  signed:    "James   X    Rook, 

mark 

Testator,"  and  not  "Samuel  Rook,"  as  it 
should  have  been.  The  defect,  if  it  be  such, 
is  not  discussed  by  couns^.  A  similar  de- 
fect was  noticed  in  the  signature  to  the  will 
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In  Cleveland  y.  Spllman,  supra.  The  will  in 
this  case  was  duly  probated  as  the  will  of 
Samuel  Rook.  Any  maifc  nsed  by  the  testa- 
tor to  stand  for  his  name,  and  show  bis  as- 
sent to  the  will,  would  be  sofflcient  See  1 
Jarm.  Wills  (Uth  Am.,  from  6th  En^.,  Ed.) 
pp.  TO,  80. 

We  have  carefully  considered  every  ques- 
tion raised  In  the  several  able  briefs  of  coun- 
sel on  both  sides,  and  find  no  error  in  the 
record  for  which  the  judgment  should  be  re- 
versed.   Judgment  affirmed. 


(la  Ind.  27) 

FRBBL  V.  SCHOOL  CITY  OF  CRAW- 
FORDSVILLB. 

(Supreme  Court  of  Indiana.  Sept  17,  1895.) 
School  Ck>BPORATioK — Liability  fob  Neolioeitci!. 
A  school  corporation,  wiiich  is  an  Invol- 
nntary  corporation,  established  as  part  of  the 
school  system  of  the  state,  in  compliance  with 
Const  art  8,  |§  182,  187,  and  organized  solely 
for  the  public  benefit,  is  not  liable  for  an  injury 
received  by  a  person  through  the  negligence  of 
its  officers  or  agents,  it  not  lieing^  made  liable 
by  statute,  and  not  being  anthorized  to  raise 
mocey  to  pay  damages. 

Appeal  from  circuit  court,  Montgomery 
county;  J.  M.  Rabb,  Special  Judge. 

Action  by  Cornelius  J.  Freei  against  the 
school  city  of  Crawfordsvllle,  Ind.  Judgment 
for  defendant.    Plaintiff  appeals.    Affirmed. 

M.  E.  Clodfelter,  Geo.  D.  Huriey,  and  C.  L. 
Thompson,  for  appellant.  Paul  &  Bruner, 
for  appellee. 

MONKS,  J.  Appellant  brought  this  action 
to  recover  for  personal  injuries  sustained  by 
him  while  in  the  employment  of  appellee  a3 
a  laborer,  making  repairs  on  a  schoolhouse. 
A  demurrer  was  sustained  to  the  complaint, 
and  judgment  rendered  for  appellee.  The 
only  error  assigned  calls  in  question  the  ml- 
ipg  of  the  court  in  sustaining  the  demurrer 
to  the  complaint  If  appellee  is  liable  to  re- 
spond In  damages  for  the  negligence  of  its 
officers  or  agents,  the  court  erred  in  sustain- 
ing the  demurrer  to  the  complaint,  as  the 
same  Is  otherwise  sufficient. 

School  corporations  in  this  state  are  a  part 
of  the  educational  system  of  the  state,  estab- 
lished in  compliance  with  article  8  of  the  con- 
stitution (sections  182,  187,  Rev.  St  1881: 
sections  182,  187,  Re^.  St  1894),  which  makes 
it  the  duty  of  the  legislature  "to  provide  by 
law  for  a  general  and  uniform  system  of  com- 
mon schools,  where  tuition  shall  be  without 
charge  and  equally  open  to  all."  They  are  in- 
voluntary corporations,  organized,  not  for  the 
purpose  of  profit  or  gain,  but  solely  for  the 
public  benefit,  and  have  only  such  limited 
powers  as  were  deemed  necessary  for  that 
purpose.  Such  corporations  are  but  the 
agents  of  the  state  for  the  sole  purpose  of  ad- 
ministering the  state  system  of  public  educa- 
tion. It  is  the  duty  of  the  school  trustees 
of  a  township,  town,  or  city  to  take  charge  of 
the  educational  affairs  of  their  respective  lo- 


calities, and,  among  other  things,  to  build 
and  keep  in  repair  public-school  buildings. 
In  performing  the  duties  required  of  them, 
they  exercise  merely  a  public  function  and 
agency  for  the  public  good,  for  which  they  re- 
ceive no  private  or  corporate  benefit  School 
corporations,  therefore,  are  governed  by  the 
same  law,  in  respect  to  their  liability  to  in- 
dividuals for  the  negligence  of  their  officers 
or  agents,  as  are  counties  and  townships.  It 
is  well  established  that  where  subdivisions  of 
the  state  are  organized  solely  for  a  public 
purpose,  by  a  general  law,  no  action  lies 
against  them  for  an  injury  received  by  a  per- 
son on  account  of  the  negligence  of  the  offi- 
cers of  such  sulidlvlsion,  unless  a  right  of  ac- 
tion is  expressly  given  by  statute.  Such  sub- 
divisions, then,  as  counties,  townships,  and 
school  corporations,  are  instrumentalities  of 
government,  and  exercise  authority  given  by 
the  state,  and  are  no  more  liable  for  the  acts 
or  omissions  of  their  officers  than  the  state. 
Cones  V.  Board,  137  Ind.  404,  37  N.  B.  272, 
and  authorities  cited;  Board  v.  Daily,  132  Ind. 
73,  31  N.  B.  531,  and  cases  cited;  Morris  v. 
Board,  131  Ind.  285,  31  N.  B.  77,  and  cases 
cited.  In  Smith  v.  Board,  131  Ind.  116,  30 
N.  E.  949,  this  court  held  that  a  county  was 
not  liable  for  an  injury  to  a  servant,  sustain- 
ed without  his  fault,  wliile  engaged  In  tearing 
down  one  of  its  bridges,  although  he  works 
under  the  immediate  charge  of  its  agent,  who 
is  known  to  the  board  of  commissioners  to  be 
Incompetent,  which  incompetency  is  the  prox- 
imate cause  of  the  Injury.  The  case  of  Smith 
v.  Board,  supra,  is  decisive  of  the  questions 
in  this  case.  Besides,  school  corporations  in 
this  state  iiave  no  fund  out  of  which  such 
damages  can  be  paid,  nor  liave  they  any  power, 
express  or  implied,  to  raise  a  fund  for  such 
purpose,  by  taxation  or  otherwise.  The  law 
specifically  states  what  taxes  shall  be  levied 
for  their  benefit,  and  how  and  for  what  the 
same  shall  be  disbursed,  and  no  provision  is 
made  for  the  payment  of  damages  for  per- 
sonal Injuries.  This  fact  alone  would  be  de- 
cisive of  the  question  against  appellant. 
Cones  V.  Board,  supra,  on  pages  408,  409; 
O'Leary  v.  Board,  79  Mich.  281,  44  N.  W. 
608.  Certainly,  a  public  corporation  is  not 
liable  to  respond  in  damages,  in  any  Instance, 
for  the  negligence  of  its  officers  or  agents, 
unless  It  has  the  authority  to  raise  the  money 
from  the  taxpayers  to  pay  the  same.  The 
officer,  agent,  or  other  person  whose  negli- 
gence was  the  proximate  cause  of  the  Injury 
may  be  liable,  but  the  appellee  is  not  The 
decisions  In  other  states  fully  sustain  the 
views  here  expressed.  Edgerly  v.  Concord, 
62  N.  H.  8;  Goddard  v.  Inhabitants  of  Harps- 
well,  84  Me.  499,  24  Atl.  958,  30  Am.  St.  Rep. 
373,  and  note  on  pages  39S-402;  Howard  v. 
City  of  Worcester.  153  Mass.  426,  27  N.  B.  11; 
2  Thomp.  Neg.  698;  Hill  v.  Boston,  122  Mass. 
344;  W^ixon  v.  City  of  Newport,  13  R.  I.  454; 
Finch  V.  Board,  30  Ohio  St  37;  Lane  v. 
Township,  58  Iowa.  462,  12  N.  W.  478;  Flori 
V.  City  of  St  Louis,  69  Mo.  341;  Hollenbeck 
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T.  WIniwibago  Co.,  95  HI.  148;  BIgelow  v.  In- 
tabltants  of  Randolph,  14  Gray,  541;  Klncald 
T.  Hardin,  53  Iowa,  480,  6  N.  W.  689;  Ford 
▼.  School  District,  121  Pa.  St  543,  15  Atl. 
812;  Bailey  v.  Lawrence  Co.  (S.  D.)  59  N.  W. 
219;  1  Beach,  Pub.  Corp.  i  739,  note  1;  16 
Am.  &  Eng.  Bnc.  liaw,  p.  1143,  and  authori- 
ties dted  in  note  1;  1  Shear.  &  R.  Neg.  i  267. 
There  is  no  error  in  the  record.  Jndgment 
affirmed. 


<142  Ind.  4M) 

STOTSENBURO  t.  FORDICH  et  aL* 

(Supreme  Court  of  Indiana.    Sept  17,  1895.) 

Ahswkb— Bet-Off— MoNBT  Paid  bt  Mistakh — 
Demand  for  Return. 

1.  Where  a  plea  is  not  strictly  speaking,  a 
defense  to  the  cause  of  action,  but  sets  up  a 
cross  demand,  such  as  set-off  or  connterclaim, 
it  is  not  bad  in  failing  to  respond  to  so  much  oi 
the  claim  sued  on  as  may  exceed  the  set-off  or 
counterclaim,  though  it  be  directed  to  the  entire 
cause  of  action. 

2.  Money  paid  br  mistake  of  the  payor,  as 
interest  in  excess  of  the  rate  provided  by  the 
note,  may  be  recovered,  though  there  be  no  de- 
ceit or  concealment,  mutuality  of  mistake,  impo- 
■iticn,  or   compulsory   payment 

3.  In  an  action  on  a  note,  defendant  can  set 
off  excessive  interest  paid  thereon  by  mistake 
without  having  made  demand  for  repayment 

Appeal  from  circuit  court,  Floyd  county; 
Jacob  Herter,  Judge. 

Action  by  Evan  B.  Stotsenburg,  adminietra- 
tor  de  bonis  non,  against  Nelson  Fordlce  and 
others.  From  a  Judgment  for  plaintiff  for 
part  only  of  bis  demand,  he  appeals.  Af- 
flrmed. 

Voight  &  Stotsenburg,  tor  appellant  A. 
Dowllng,  for  appellees. 

HACKNET,  J.  In  November,  1866,  one 
Maginnls  executed  to  the  appellant's  prede- 
cessor three  promissory  notes,  each  for  $1,- 
627.27,  "with  Interest  at  the  rate  of  six  per 
cent,  payable  semiannually,  and  si>eclfically 
In  gold  coin."  To  secure  said  notes,  he  exe- 
cuted his  mortgage  of  certain  real  estate.  In 
November,  1871,  Maginnls  conveyed  the  real 
estate  to  the  appellee  Fordlce  and  one  Devol, 
who  assumed  the  payment  of  said  mortgage. 
In  November,  1877,  what  was  supposed  to  be 
one-half  of  said  debt  was  paid.  In  May,  18U2, 
by  order  of  the  Floyd  circuit  court  In  parti- 
tion, said  real  estate,  as  the  property  of  said 
Fordlce  and  Devol,  was  sold  to  the  appellee 
John  B.  Lloyd,  who  assumed  said  mortgage. 
This  suit  was  by  the  appellant  for  a  personal 
judgment  against  said  Fordlce  and  Lloyd,  and 
the  foreclosure  of  said  mortgage  against 
them  and  the  appellee  Etta  B.  Lloyd.  The 
fourth  paragraph  of  the  separate  answers 
each  of  Fordlce  and  of  Lloyd  and  wife  was 
as  follows:  "And  the  defendant,  •  •  • 
by  way  of  amended  fourth  paragraph  of  an- 
swer herein,  says  that  by  mistake  of  the 
agents  of  said  Fordlce  as  to  the  rate  of  In- 
terest upon  said  notes,  the  said  defendant 
Fordlce,  by  his  agents,  paid,  to  the  predeces- 

»  Rehearing  denied.    See  41  N.  B.  8101 


Bors  of  the  plaintiff  in  his  said  trust.  Interest, 
on  the  notes  mentioned  in  the  complaint  at 
the  rate  of  eight  per  cent.,  instead  of  six  per 
cent;  that  such  mistake  was  made  In  each 
payment  of  Interest  on  said  notes  from  the 
13th  day  of  November,  1867,  until  the  11th 
day  of  February,  1892,  sala  payments  being 
made  annually  from  said  first-named  dace 
until  the  date  last  mentioned;  that  by  reason 
of  the  excess  of  interest  so  paid  by  mistake, 
the  defendant  Is  entitled  to  an  annual  credit 
upon  the  principal  of  the  notes  sued  on  of 
thirty-two  dollara  and  flfty-flve  cents  ($32.55), 
and  to  a  total  credit  upon  the  principal  of 
the  notes  sued  on  of  eight  hundred  and  seven- 
teen dollara  and  fifty  cents  (?817.50).  Where- 
fore  he  prays  judgment  "etc.  Upon  the  over- 
ruling of  the  appellant's  demurrers  to  said 
answers  for  the  want  of  sufficient  facts,  the 
appellant  filed  replies,  and  the  court  upon 
final  hearing,  rendered  a  special  finding,  and 
gave  the  appellant  Judgment  and  decree  for 
the  principal  and  interest  sued  for,  less  the 
amount  found  to  have  been  overpaid  on  ac- 
count of  interest  and  by  reason  of  said  al- 
leged mistake.  The  appellant's  complaint  In 
this  court  is  of  the  overruling  of  said  demuv- 
rers,  and  in  denying  him  a  new  trial. 

The  first  proposition  advanced  Is  that  the 
answer  In  question  was  but  a  partial  answer 
while  pleaded  In  bar  of  the  entire  cause  of 
action.  A  well-known  rule  of  practice  Is  that 
which  holds  that  a  partial  defense  pleaded  In 
bar  of  an  entire  cause  of  action  is  unavail- 
ing. However,  it  Is  now  well  settled  that 
where  the  plea  Is  not  strictly  speaking,  a 
defense  to  the  cause  of  action,  but  sets  up  a 
cross  demand,  such  as  set-oft  or  connter- 
claim, it  is  not  bad  in  failing  to  respond  to 
so  much  of  the  claim  sued  upon  as  may  be  In 
excess  of  the  set-off  or  counterclaim,  though 
It  be  directed  to  the  entire  cause  of  action. 
Curran  v.  Curran,  40  Ind.  473;  Dodge  v. 
Dunham,  41  Ind.  186;  MuUendore  v.  Scott, 
45  Ind.  113;  Law  v.  Vierllng,  Id.  26. 

The  appellant  assails  this  answer,  further, 
because  (1)  no  deceit  or  concealment  was 
practiced  on  Fordlce;  (2)  mistake  to  operate 
as  a  defense  must  be  mutual,  or  It  must  be 
shown  that  surprise  or  imposition  ocisted;  (3) 
the  payments  were  not  shown  to  have  been 
compulsory  or  Involuntary;  (4)  Fordlce  and 
Lloyd  were  strangers  to  the  original  transac- 
tion, and  could  not  take  advantage  of  the 
payment  of  usurious  interest;  (5)  that  de- 
mand for  repayment  should  have  been  al- 
leged. In  Brown  v.  Road  Co.,  66  Ind.  110, 
a  complaint  to  recover  money  paid  by  mis- 
take of  the  payor  was  held  sufficient  with- 
out allegations  of  fraud,  concealment  mu- 
tuality of  mistake,  or  compulsory  payment 
An  objection  there  expressly  made  was  that 
no  fraud  or  concealment  was  alleged,  and 
that  if  the  payor  did  not  know  the  facts 
and  the  state  of  the  accounts  with  the  payee, 
it  was  his  neglect,  and  therefore  no  remedy 
existed.  It  was  said  In  that  case:  "It  is  well 
settled  that  money  paid  under  a  mistake^  on 
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the  part  of  the  payor,  of  a  material  fact,  can 
be  recovered  back.  2  Chit.  Cent  (11th  Am. 
Ed.)  928,  and  authorities  there  cited.  On  the 
subject  of  laches  on  the  part  of  the  party 
paying  the  money  and  seeking  to  recover  It 
back,  we  quote  the  following  passages  from 
the  volume  above  cited,  at  page  939:  "And, 
In  the  above  case.  Bally,  J.,  said:  'If  a  party 
pay  money  under  a  mistake  of  the  real  facts, 
and  no  laches  Is  imputable  to  him  In  respect 
of  his  omitting  to  avail  himself  of  the  means 
of  knowledge  within  his  power,  he  may  re- 
cover back  such  money.'  But  the  rule  on 
this  subject  has  ceased  to  be  thus  limited;  It 
being  now  held  that  the  possession  of  the 
means  of  knowledge  by  the  party  who  paid 
the  money  can  be  regarded  only  as  afTordlng 
a  strong  observation  to  the  Jury  to  Induce 
them  to  believe  that  he  had  actual  knowl- 
edge of  the  circumstances,  but  that  there  is 
no  conclusive  rule  of  law  that,  because  a 
party  has  the  means  of  knowledge,  he  has 
the  knowledge  Itself."  A  similar  case  is 
that  of  Lewellen  v.  Clarrett  68  Ind.  442. 
There  the  rule  of  recovery  was  quoted  from 
Guild  T.  Baldridge,  2  Swah,  295,  as  follows: 
"The  right  of  recovery  proceeds  upon  the 
ground  that  the  plaintiff  has  paid  money 
which  he  was  under  no  obligation  to  pay  (and 
which  the  party  to  whom  it  was  paid  had  no 
right  either  to  receive  or  to  retain),  and 
which,  had  the  true  state  of  facts  been  pres- 
ent in  bis  mind  at  the  time,  he  would  not 
have  paid."  In  Worley  y.  Moore,  97  Ind.  15, 
the  rule  recognized  was  that,  where  tne  facts 
showed  that  the  payee  could  not  in  good  con- 
science retain  the  money.  It  could  l>e  re- 
covered. It  is  true  that  the  opinion  stated 
that  in  that  Instance  the  mistake  was  mu- 
tual, but  it  was  not  held  that  recovery  de- 
pended upon  the  mutuality  of  the  mistake, 
nor  was  fraud  or  concealment  held  to  be  es- 
sential. In  City  of  Indianapolis  v.  McAvoy, 
86  Ind.  587,  it  was  held  that  the  failure  to 
employ  the  means  of  icnowledge  which  would 
disclose  the  mistake  does  not  preclude  re- 
covery. In  Ingalls  v.  Miller,  izi  Ind.  189, 
190,  22  N.  B.  995,  is  the  foUowing  statement 
of  the  rule:  "Where  money  is  paid  upon  the 
supposition  that  a  specific  facrt,  which  it  was 
supposed  would  entitle  the  other  to  maintain 
an  action,  is  true,  which  fact  Is  not  true,  an 
action  will  lie  to  recover  the  money  back, 
'upon  the  ground  that  the  plaintiff  has  paid 
money  which  he  was  under  no  obligation  to 
I>ay  (and  which  the  party  to  whom  it  was 
paid  bad  no  right  either  to  receive  or  to  re- 
tain), and  which,  had  the  true  state  of  facts 
been  present  in  his  mind  at  the  time,  he 
would  not  have  paid.'  Guild  v.  Baldrldga 
2  Swan,  293;  LeweUen  v.  Garrett,  58  Ind. 
442;  Brown  v.  Road  Co.,  56  Ind.  110;  Gross 
y.  Herr,  96  Ind.  96."  See,  also,  Grimes  v. 
Blake,  16  Ind.  160;  16  Am.  &  Eng.  Bnc.  Law, 
p.  677;  Railroad  Co.  v.  Faunce,  46  Am.  Dec. 
655.  In  the  last  case  it  was  held  that  money 
paid  In  consequence  of  a  mistaken  view  of 
the  facts  cannot  be  a  voluntary  payment. 


To  the  same  effect  is  the  rule  as  stated  in 
Bisb.  Ck>nt.  §§  632,  633. 

It  is  dear  that,  in  the  reformation  of  con- 
tracts which  are  alleged  to  misstate  the  inten- 
tion, it  must  appear  that  the  mistake  is  that 
of  all  of  the  parties.  Otherwise,  a  new  con- 
tract would  be  made,  and  the  terms  of  the 
first  would  be  varied  to  meet  the  mind  of  but 
one  of  the  parties,  and  not  to  conform  to  the 
conditions  upon  which  the  minds  of  both  par- 
ties met  in  the  original  transaction.  But  we 
do  not  see  any  good  reason  for  applying  the 
rule  of  mutuality  where  recovery  is  sought  for 
moneys  paid,  under  a  mistake  of  fact,  to  one 
not  entitled  to  receive  it.  Suppose  the  mis- 
take Is  as  to  the  Identity  of  the  creditor,  and 
money  owing  to  A.  is  paid  to  and  received  by 
B.  The  fact  that  B.  does  not  participate  in 
the  mistake,  but  submits  bis  willing  hands  to 
the  receipt  of  the  money,  should  not,  in  good 
conscience,  permit  B.  to  retain  the  money 
when  the  debtor  discovers  his  mistake.  Nor 
do  we  observe  a  better  reason  for  enforcing 
the  rule  of  mutuality  where  the  mistake  con- 
sists in  paying  to  the  proper  creditor,  by  mis- 
take, more  than  he  waa  entitled  to  receive. 
But  even  where  written  agreements  are  sought 
to  be  reformed,  the  rule  as  to  mutuality  of  mis- 
take is  not  unbending.  In  Roszell  v.  Roszell, 
109  Ind.  354,  356,  10  N.  B.  114,  It  is  said:  "If 
it  appears  that  the  mistake  was  known  to  one 
of  the  parties,  who,  with  knowledge  of  the  ig- 
norance of  the  other,  nevertheless  kept  silent, 
where  he  should  have  spoken,  the  party  hav- 
ing knowledge  will  be  estopped  to  defeat  a 
reformation  by  alleging  that  he  knew  that  the 
instrument  was  different  from  the  agreement." 
This  proposition,  it  seems  to  us,  should  receive 
added  toece  when  applied  to  the  case  of  one 
who  has  received,  by  the  mistake  of  another, 
that  to  which  he  was  not  entitled,  but  which 
be  may  have  accepted  with  knovTiedge  of  the 
mistake.  In  Kerr,  Fraud  &  M.  p.  415,  the 
rule  is  stated  more  strongly  than  is  necessary 
to  support  the  one  conduaton:  "Mon^  paid 
voluntarily,  under  mistake  of  fact,  is  recover- 
able, both  at  law  and  In  equity,  unless  It  be 
clear  that  the  party  making  the  payment  in- 
tended to  waive  all  inquiry  into  the  facts. 
It  is  not  enough  that  he  may  have  had  the 
means  of  learning  the  truth  if  he  had  diosen 
to  make  inquiry.  The  only  limitation  is  that 
he  must  not  waive  all  inquiry."  The  issue 
tendered  by  the  answer  requires  no  inquiry  as 
to  the  collection  or  recoupment  of  usurious  in- 
terest iKiid,  nor  as  to  the  privilege  of  Fordice 
and  Lloyd  to  take  advantage  of  any  such  pay- 
ments. The  contract  rate  was  not  usurious, 
and  the  excess  waa  alleged  to  have  been  paid 
by  mistake  as  to  the  contract  rate,  and  not 
pursuant  to  contract.  It  was  not  essential  to 
the  maintenance  of  the  appellees'  claim,  as 
pleaded  in  the  answer  in  review,  that  a  de- 
mand should  have  been  made,  before  answer- 
ing, for  the  repayment  of  the  sums  paid  by 
mistake,  or  for  credit  therefor  upon  the  notes. 
The  suit  of  the  appellant  excused  the  demand, 
if  one  was  necessary.    Harshman  v.  Mitchell, 
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117  Ind.  312,  20  N.  B.  228;  Stlx  v.  Sadler,  109 
Ind.  264,  9  N.  E.  905;  McClanahan  v.  Wil- 
liams, 136  Ind.  30,  35  N.  E.  897.  We  are  of 
opinion  that  the  fourth  answer  of  Pordlce  was 
not  bad  for  any  ot  the  reasons  urged  against 
It. 

The  fourth  answer  of  Lloyd  Is  attacked  for 
all  of  the  reasons  pressed  against  the  answer 
of  Fordice,  and  upon  the  additional  objection 
that  Lloyd  was  not  a  party  to  the  mistake  of 
Fordice,  and  would  not  be  injured  thereby,  but 
that  he  had  notice,  by  the  proceedings  In  pai^ 
titlon,  that  he  was  assuming  the  principal  of 
the  debt.  The  partition  proceedings  were  not 
before  the  lower  court  by  the  allegations  of  the 
answer,  and  could  fonn  no  basis  for  an  objec- 
tion to  the  answer.  The  answo-  responded  to 
the  complaint,  which.  In  theory,  charged  both 
Lloyd  and  Fordice  as  privies  to  the  transaction 
with  the  original  debtor;  and  the  answer  was 
not  objectionable  In  pleading  facts  which 
showed  that  the  assumption  was  of  a  debt 
diminished  by  pasrments,  and  by  the  existence 
of  claims  which  should  be  deemed  a  compen- 
sation, in  part,  of  the  dalm  sued  upon. 

The  question  is  suggested  that  the  Judgment 
was  not  sustained  by  the  evidence.  The  well- 
known  rule  that  this  court  wUl  not  weigh  the 
evidence,  and  pass  upon  the  question  of  its 
weight  and  preponderance,  renders  it  neces- 
sary only  tha,t  we  should  ascertain  that  there 
wajs  evidence  supporting  the  Judgment  The 
evidence,  without  conflict,  shows  that  the  notes 
provided  but  6  per  centum  as  Interest,  and  that 
the  payments  made  were  at  the  rate  of  8  per 
<«ntam.  It  also  appears  that,  for  one  or  two 
years  of  the  payments  of  Fordice,  be  paid  8 
per  centum  in  currency,  as  the  equivalent  of 
6  per  centum  in  gold,— gcdd  then  bearing  a  pre- 
mium,—and  that  subsequently  his  payments 
were  gauged  by  the  amount  he  had  first  paid, 
though  gold  did  not  then  bear  a  premium,  and 
were  made  by  hia  agents,  who  wore  governed 
by  the  former  payments,  and  did  not  know  the 
contract  rate.  This  It  seems  Is  snfElcIent  to 
bring  the  case  within  the  rules  suggested  with 
reference  to  the  sufficiency  of  the  answer  of 
Fordice.  Finding  no  error  In  the  record,  the 
Judgment  is  iofflrmed. 


(142  Ind.  31) 

CITY  OP  SOUTH  BEND  v.  MARTIN. 
(Supreme  Court  of  Indiana.    Sept  17, 1895.) 
Pbddlebs— Licenses— Intbrsvatb  Coumbrob. 

1.  One  who  goes  ttom  house  to  honse  with 
articles  of  oommerce,  there  offering  them  for 
■ale,  and  delivering  them  as  sold,  is  engaged  in 
peddling,  within  Rev.  St  1884,  f  3541  CRev.  St 
1881,  f  3106),  authorizing  cities  to  restrain 
hawking  and  peddling. 

2.  An  ordinance  prohibiting  peddling  with- 
out a  license  is  not  an  interference  with  inter- 
state commerce,  in  the  case  of  a  person  who 
takes  about  with  him  articles  sent  to  him,  as 
agent  to  sell,  by  one  manufacturing  in  another 
state,  and  delivers  them  as  sales  are  made:  and 
it  is  immaterial  that  the  gales  are  on  the  in- 
stallment plan,  and  that  the  title  remains  in 
the  manufacturer  till  payment  of  the  price. 


Appeal  from  circuit  court,  St  Joseph  coun- 
ty; L.  Hubbard,  Judge. 

Action  by  the  city  of  South  B^d  against 
William  C.  Martin.  From  a  Judgment  of  the 
circuit  court  reversing  a  judgment  in  the 
mayor's  court  for  plaintiff,  plaintiff  appeals. 
Reversed. 

Wilbert  Ward,  for  appellant  Joseph  O. 
Orr,  for  appellee. 

McCABB,  J.  The  appellant  prosecuted  the 
appellee  before  the  mayor  of  said  city  to  re- 
cover the  penalty,  of  not  less  than  ?1,  nor 
more  than  $20,  provided  in  an  ordinance 
with  a  violation  of  which  the  appellee  was 
charged  in  the  verified  complaint  filed.  Said 
complaint  charged  "that  the  defendant,  on 
the  12th  day  of  September,  1894,  at  the  city 
•  •  •  aforesaid,  violated  sections  Nos.  24 
and  25  of  Ordinance  No.  938  of  said  <Ats, 
passed  by  the  common  council  thereof  on  the 
11th  day  of  December,  1893,  and  amended 
August  1894,  by  carrying  on  the  business  of 
hawking  and  peddling  within  the  corporate 
limits  of  the  city  of  South  Bend  by  carrying, 
exposing,  offering,  and  cirlng  for  sale,  ar- 
ticles of  merchandise,  to  wit  rattan  rocking 
chairs,  in  the  public  streets  and  avenues  of 
said  city,  without  having  a  license  for  that 
purpose;  that  while  so  engaged  the  defendant 
sold  and  delivered  to  one  Emma  Wright  one 
rattan  rocking  cliair,  fOr  the  sum  of  six  dol- 
lars; that  said  articles  of  merchandise  so 
sold  were  not  newspapers  nor  produce  nor 
provisions,  and  that  said  sales  were  not  for 
future  delivery  of  said  chairs;  that  defend- 
ant is  not  a  wholesale  traveling  merchant." 
The  city  recovered  Judgment  in  the  mayor's 
court  for  one  dollar,  and  the  defendant  ap- 
pealed to  the  circuit  court,  where  a  trial  re- 
sulted In  a  Judgment  for  the  defendant.  The 
plaintiff  appeals  therefrom  to  this  court.  One 
of  the  questions  presented  by  the  record  and 
briefs  is  whether  the  ordinance  referred  to 
is  valid.  That  alone  rescues  the  appeal  from 
the  exclusive  Jurisdiction  of  the  appellate 
court  Acts  1891,  p.  39;  Rev.  St  1894.  f 
1336.  The  only  error  assigned  Is  that  the 
circuit  court  overruled  appellant's  motion  tor 
a  new  trial  The  grround  for  the  motion  for 
a  new  trial  Is  that  the  decision  o£  the  court 
was  contrary  to  law  and  the  evidence. 

The  only  evidence  In  the  cause  was  the  fol- 
lowing agreed  statement  of  facts: 

"A  H.  Ordway  &  Co.  are  manufacturers 
of  rattan  chairs,  residing  in  South  Framing- 
ham,  Mass.,  of  which  state  they  are  citizens, 
and  in  which  city  they  have  their  manufac- 
tory and  place  of  business.  In  the  prosecu- 
tion of  the  said  business  they  sell  directly  to 
the  people  of  the  different  states,  and  do  not 
sell  to  retail  dealers  In  the  trade.  They  ship 
their  chairs  from  the  factory  to  A.  H.  Ordway 
&  Co.,  In  care  of  their  agents  at  different  points 
throughout  the  United  States.  In  the  prose- 
cution of  their  said  business  they  employ 
men,  who  go  about  from  town  to  town  In 


Digitized  by 


Qoo^^ 


S16 


MORTHBASTBHN  BBPORTER,  VoL  41. 


(Ind. 


Indiaiui  and  other  states  of  the  Union  with 
the  chairs,  going  personally  from  house  to 
house,  and  selling  the  chairs  on  the  Install- 
ment plan,  retaining  the  title  In  the  chairs 
until  they  are  fully  paid  for,  and  deliver  the 
goods  at  the  time  the  sales  are  made.  The 
defendant  William  C.  Martin  was  an  employe 
of  the  said  A.  H.  Ordway  &  Co.,  employed 
by  them  to  travel  and  sell  their  chairs  In  the 
manner  stated,  upon  a  commission  on  the 
amount  of  his  sales,  at  the  time  of  bla  ar- 
rest September  13,  1894.  The  particular 
chairs  which  defendant  was  engaged  in  sell- 
ing in  South  Bend,  Indiana,  at  the  time 
of  his  arrest,  were  shipped  by  the  owners 
and  manufacturers,  A.  H.  Ordway  &  Co., 
from  South  Framingbam,  Mass..  to  A.  H. 
Ordway  &  Co.,  In  care  of  their  agent  at  Chi- 
cago, state  of  Illinois,  where  they  have  a 
branch  and  repository,  and  there  reshipped 
Imm  Chicago  to  South  Bend.  Indiana.  Xhe 
defendant,  William  G.  Martin,  at  the  time 
of  his  arrest,  and  before,  was  engaged  In 
selling  chairs  within  the  corporate  limits  of 
the  city  of  South  Bend,  by  going  personally 
from  house  to  bouse  within  said  city,  and 
selling  the  chairs,  and  delivering  the  same  at 
the  time  of  sale,  and  was  acting  solely  for  A. 
H.  Ordway  &  Co.;  and  the  said  sales  were 
made  on  the  Installment  pian,  and  the  title 
retained  In  A.  H.  Ordway  &  Co.  until  same 
are  fully  paid  for.  The  common  council  of 
the  city  of  South  Bend  had  enacted  an  <»:di- 
nance,  in  force  at  the  time  of  the  arrest  of 
the  said  William  C.  Martin,  entitled  'An  or- 
dinance concerning  the  licensing  of  certain 
extraordinary  trades  and  establishments.' 
Passed  December  11,  1893;  amended  August 
28,  1894.  Section  24  of  said  ordinance  pro- 
vides as  follows: 

"  'It  shall  be  unlawful  for  any  person  to 
carry  on  the  business  of  hawking  and  ped- 
dling within  the  corporate  limits  of  South 
Bend,  at  wholesale  or  retail,  by  carrying,  ex- 
posing or  crying  for  sale  within  any  street, 
avenue,  alley  or  public  square  of  said  city, 
or  otherwise,  any  article  of  commerce  with- 
out a  license  from  said  city  for  that  pur- 
pose: provided  this  section  shall  not  apply 
to  the  sale  of  newspapers  nor  to  jK'oduce  and 
provisions  nor  fruit  of  peddlers'  own  raising, 
nor  to  taking  orders  for  future  delivery  oi 
any  kind  of  goods,  wares  or  merchandise,  nor 
to  wholesale  travelling  merchants  and  farm- 
ers who  sell  only  retail  dealers  In  like  com- 
modities. Any  person  violating  any  section 
of  this  ordinance  shall  be  fined  for  each  of- 
fense not  less  than  one  dollar  nor  more  than 
twenty  dollars.' 

"  'Sec.  25.  License  to  hawkers  and  peddlers 
shall  be  signed  by  the  mayor  and  counter- 
signed by  the  clerk  on  payment  of  a  license 
fee  as  follows:  For  carrying  goods  by  band, 
one  dollar  per  day,  Ave  dollars  per  week,  ten 
dollars  per  month  and  twenty  dollars  per 
year.  For  selling  from  any  kind  of  vehicle 
two  dollars  per  day,  eight  dollars  per  week, 
fifteen  dollars  per  month,  twenty-flve  dollars 


per  year.  The  cleric  for  such  services  shall 
receive  fifty  cents  for  each  license  Issued  to 
be  paid  by  the  applicant 

"  'Sec.  26.  No  license  issued  under  any  sec- 
tion of  this  ordinance  shall  be  transferable; 
nor  shall  any  person  other  than  the  person 
named  in  the  license,  be  permitted  to  use  the 
same,  nor  shall  any  license  protect  any  per- 
son from  incurring  the  penalties  prescribed 
by  this  ordinance  except  the  license  named 
In  the  license.' 

"The  defendant,  W^lUlam  0.  Martin,  at  the 
time  of  his  arrest,  was  not  engaged  in  the 
sale  of  newspapers,  produce,  provisions,  or 
fruit,  and  was  not  taking  orders  for  future 
delivery,  and  was  not  a  wholesale  traveling 
merchant,  but  was  selling  at  retail  to  con- 
sumers. The  defendant,  *  *  *  at  the 
time  of  his  arrest,  had  not  obtained  a  license 
as  required  by  said  ordinance.  The  defend- 
ant was  arrested,  tried,  convicted,  and  sen- 
tenced to  pay  a  fine  of  *  *  *  $1  and  costs, 
under  said  ordinance,  before  D.  B.  J.  Schafer, 
mayor  of  said  city  of  South  Bend,  Septem- 
ber 13,  1894.  If  the  court  should  be  of  the 
opinion,  upon  the  facts  stated,  that  the  de- 
fendant *  *  .*  was  liable  to  pay  the  li- 
cense fee  provided  by  said  ordinance,  then 
judgment  to  be  rendered  for  the  plaintiff  for 
one  dollar  ($1)  and  costs  of  suit  If  the 
court  should  be  of  opinion  that  the  said  Mar- 
tin was  not  liable  to  pay,  then  judgment  to 
be  entered  for  the  defendant  for  costs  of 
suit" 

Subdivision  23,  i  8106,  Rev.  St  1881  (sec- 
tion 3541,  Burns'  Rev.  St.  1894),  empowers 
cities  "to  regulate  the  ringing  of  bells  and 
crying  of  goods  and  to  restrain  hawking  and 
peddling."  It  has  been  held  by  this  court 
that  this  statutory  provision  empowers  a  city 
to  pass  an  ordinance  requiring  a  license  to 
hawk  and  peddle  in  a  city.  City  of  Hunting- 
ton V.  Cheesbro,  57  Ind.  74.  The  ordinance 
Involved  in  Graffty  v.  City  of  Rushville,  107 
Ind.  602,  8  N.  B.  609,  Imposing  a  penalty  on 
"every  person  who  peddles,  hawks,  sells,  or 
exhibits  for  sale,  any  goods,  wares  or  mer- 
chandise not  the  growth  or  manufacture  of 
Rush  county,  Indiana,  or  shall  take  orders  for 
any  such  goods,  wares  or  merchandise  for 
Immediate  or  future  delivery  about  the 
streets,  alleys,  hotels,  business  bouses,  or  at 
any  public  or  private  place  in  said  city," 
without  a  license,  was  held  void  both  because 
It  violated  section  28  of  article  1  of  the  state 
constitution,  which  provides  that  "the  general 
assembly  shall  not  grant  to  any  citizen,  or 
class  of  citizens,  privileges  or  Immunitiea 
which  upon  the  same  terms  shall  not  equally 
belong  to  all  citizens,"  and  because  of  its 
plain  repugnance  to  the  federal  constitution, 
which  commits  to  congress  the  exclusive  pow- 
er to  regulate  commerce  among  the  several 
states.  The  provision  in  that  ordinance  that 
brought  it  in  confiict  with  both  constitutions, 
in  the  opinion  of  the  court,  was  its  discrimi- 
nation against  "any  goods,  wares  or  mer- 
chandise not  the  growth  or  manufacture  of 
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Bush  county,  Indiana."  Graffty  had  been 
taking  orders  from  citizens  of  said  city  for 
shirts,  Eodijs,  and  men's  fumisblng  goods, 
about  the  streets,  etc.,  of  said  city,  which 
were  not  of  the  growth  or  manufacture  of 
said  Rush  county.  Tl>at  he  resided  In  Indi- 
anapolis, and  was  in  the  employ  of  Paul  H. 
Krauss,  a  manufacturer  and  dealer  in  such 
goods,  residing,  and  having  his  business 
house  In  the  city  of  Indianapolis.  That 
Graffty's  manner  of  business  was  to  carry 
samples  of  the  diCterent  articles  manufactur- 
ed or  sold  by  his  employer,  and  exhibit  them, 
from  bouse  to  house,  to  individuals,  not  deal- 
ers, soliciting  orders  from  each  individual  for 
such  articles,  and  in  such  quantities  as  the 
individual  might  require  or  purchase.  The 
goods  thus  ordered  were  to  be  delivered  at  a 
future  day,  by  express  or  otherwise.  He  de- 
livered no  goods,  nor  did  he  carry  any  goods 
with  him,  except  the  samples.  It  is  easy  to 
see  that,  as  against  Graffty,  this  ordinance, 
under  tbe  facts,  was  an  infringement  of  the 
provision  quoted  from  the  state  constitution; 
but  it  Is  difficult  to  see  how,  under  those 
(acts,  it  violated  any  provision  of  the  federal 
constitution.  It  is  also  easy  to  see  tliat  a 
case  might  arise,  on  a  different  state  of  facts, 
that  would  make  the  ordinance  void,  as  to 
tbat  case,  because  of  its  infringement  of  the 
federal  constitution.  For  instance,  had  the 
manufacturer  and  dealer  in  these  goods  been 
a  resident  of  another  state,  and  had  bis  busi- 
ness house  there,  his  goods  then  would  have 
been  the  legitimate  subjects  of  interstate  com- 
merce, and  Graffty  would  have  been  engaged 
In  interstate  commerce,  the  exclusive  power  to 
regulate  which  is  vested  by  the  federal  consti- 
tution in  the  congress  of  tbe  United  States. 
But  tbe  facts  in  that  case  show  that  Graffty 
was  not  engaged  in  interstate  commerce,  but 
that  he  was  engaged  in  intrastate  commerce; 
that  his  commerce  and  trade,  and  by  which  it 
was  charged  he  violated  the  ordinance,  were 
entirely  confined  within  the  boundaries  of  tbe 
state  of  Indiana,  tbe  power  to  regulate  which 
has  never  been  delegated  by  tbe  federal  con- 
stitution to  congress,  but  has  been  retained 
by,  and  belongs  to,  the  several  states.  The 
case,  however,  rightly  decided  that  the  ordi- 
nance was  void  because  of  its  infringement 
of  tbe  state  constitution,  but  not  as  an  in- 
fringement of  the  federal  constitution,  under 
the  facts  of  that  case.  It  will  be  observed 
that  the  ordinance  now  before  us  makes  no 
discrimination,  but  applies  to  all,  without  re- 
gard to  residence,  or  tbe  place  from  whence 
the  goods  come. 

Two  questions  arise  under  the  assignment 
of  errors,  and  the  contention  of  counsel:  (1) 
Was  the  business  of  tbe  appellee,  conducted 
in  the  manner  described  in  the  complaint  and 
agreed  facts,  within  tbe  prohibition  of  the 
ordinance  against  hawking  and  peddling?  (2) 
Was  the  ordinance  In  question  a  valid  exer- 
cise of  the  power  vested  In  the  city  by  the 
statute  referred  to?  The  answer  to  both  ques- 
tions depends,  to  some  extent,  ujfon  the  an- 


swer to  the  question,  what  Is  hawking  and 
peddling?  Because  it  is  that  that  the  city  Is 
authorized  to  restrain,  and  requiring  a  license 
was  held  to  be  a  restraint  on  such  business 
in  City  of  Huntington  v.  Cheesbro,  supra.  In 
Graffty  v.  City  of  Rushville,  supra.  It  was 
said:  "The  extent  of  the  power  conferred  up- 
on cities  by  the  statute,  in  this  connection,  (s 
to  restrain  hawking  and  peddling,  and  any 
mode  of  selling  which  does  not  legitimately 
fall  within  these  terms  cannot  be  made  unlaw- 
ful by  being  specially  described  and  restrain- 
ed in  the  ordinance.  Such  sales  and  exhibi- 
tions of  wares,  and  such  orders  for  the  future 
delivery  of  goods,  and  such  only,  as  are  em- 
braced by  the  terms  'hawking  and  i)eddling,' 
may  be  restrained  by  ordinances  duly  passed 
under  the  power  conferred  by  the  statute 
above  set  out."  We  must  therefore  Inquire 
and  ascertain  what  constitutes  a  hawker  and 
a  peddler.  This  court,  in  the  case  last  re- 
ferred to,  adopted  the  definition  of  Chief  Jus- 
tice Shaw  in  Com.  t.  Ober,  12  Cosh.  483, 
which  definition  has  been  adopted  by  many 
courts,— among  them,  the  supreme  court  of 
the  United  States,  in  Emert  v.  Missouri,  156 
U.  S.  296,  15  Sup.  Ct  367.  It  was  said  by 
Chief  Justice  Shaw  that:  "The  leading,  pri- 
mary idea  of  a  hawker  and  peddler  Is  that  of 
an  Itinerant  or  traveling  trader,  who  carries 
goods  about  in  order  to  sell  them,  and  who 
actually  sells  them,  to  purchasers.  In  contra- 
distinction to  a  trader,  who  has  goods  for 
sale,  and  sells  them,  in  a  fixed  place  of  busi- 
ness. Superadded  to  this  (though,  perhaps, 
not  essential),  by  a  'hawker*  is  generally  un- 
derstood one  who  not  only  carries  goods  for 
sale,  but  seeks  for  purchasers,  either  by  out- 
cry, which  some  lexicographers  conceive  as 
Intimated  by  the  derivation  of  the  word,  or 
by  attracting  notice  and  attention  to  them  a« 
goods  for  sale,  by  actual  exhibition  or  ex- 
posure of  them,  by  placards  or  labels,  or  by  a 
conventional  signal,  like  tbe  sound  of  a  bom 
for  the  sale  of  fish."  Webster  defines  "i)ed- 
dllng"  as  traveling  about  and  selling  small 
wares,  and  "hawking"  as  offering  for  sale  in 
the  streets  by  outcry.  Another  definition 
also  adopted  by  this  court  In  the  case  referred 
to,  and  by  the  supreme  court  of  the  United 
States  In  tbe  case  referred  to,  runs  thus:  "A 
peddler,  petty  chapman,  or  other  trading  per- 
son, going  from  town  to  town,  or  to  other 
men's  houses,  and  traveling,  either  on  foot, 
or  with  horse  or  horses,  or  otherwise  carrying 
to  sell,  or  exposing  to  sale,  any  goods,  wares, 
or  merchandise."  Rap.  &  L.  Law  Diet.  tit. 
"Hawker."  Tills  court  and  the  supreme 
court  of  tbe  United  States,  in  the  cases  men- 
tioned, quote  with  approval  another  defini- 
tion found  in  the  various  law  dictionaries, 
showing  the  disfavor  In  which  the  common 
law  held  tbe  vocation,  as  follows:  "Hawkers. 
Those  deceitful  fellows  who  went  from  place 
to  place  buying  and  selling  brass,  pewter,  and 
other  goods  and  merchandise  which  ought  to 
be  uttered  In  open  market,  were  of  old  so 
called;    and  tbe  appellation  seems  to  grow 
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from  their  uncertain  wandering,  lilce  persons 
that,  with  hawks,  seize  tbeir  game  where 
they  can  And  It  •  •  •  Hawkers  and  ped- 
dlers, &c.,  going  from  town  to  town  or  house 
to  house,  are  now  to  pay  a  fine  and  duty  to 
the  king."  The  purpose  and  policy  of  the 
statute  In  empowering  cities  to  pass  ordi- 
nances In  restraint  of  hawking  and  peddling 
was  probably  twofold.  One  and  the  princi- 
pal object  to  be  attained  was  the  protection 
and  encouragement  of  local  dealers  and  mer- 
chants, who  are  largely  dependent  for  their 
patronage  on  their  reputation  for  Integrity 
and  fair  dealing,  and  their  social  and  moral 
standing  in  the  community,  and  who,  by  in- 
vesting their  means,  providing  fixed  places 
of  trade,  and  paying  taxes  on  their  mer- 
chandise, help  to  build  up  and  maintain  the 
city  In  which  they  reside,  and  contribute 
to  the  support  of  Its  schools^  and  other  lo- 
cal Interests  and  enterprises.  The  other  was 
to  prevent  the  indiscriminate  invasion  of 
the  houses  and  places  of  business  of  citi- 
zens, and  shield  them  from  the  practices  of 
itinerant  traders,  of  unknown  repute,  who 
may  be  frequently  patronized  by  persons  in 
order  to  be  rid  of  their  importunities  and 
presence.  Under  these  definitions  of  "hawk- 
ing and  peddling,"  the  dty  was  amply  em- 
powered to  enact  the  ordinance  In  question. 
Tlie  police  power  vested  by  the  statute  in  the 
city  may  be  properly  exerted  to  restrain  all 
such  as,  by  their  methods  of  doing  business, 
are  liable  to  invade  social  order,  or  injurious- 
ly affect  the  prosperity  of  the  city,  by  seeking 
purchasers  for  their  wares  in  the  homes  of 
citizens,  or  in  the  streets  or  public  places  of 
a  city,  to  the  discouragement  of  the  more 
legitimate  methods  of  others,  on  whom  the 
municipality  is  dependent  for  its  support  In 
Graffty  ▼.  City  of  RushviUe,  supra,  It  was 
said:  "Any  method  of  selling  goods,  wares, 
or  merchandise  by  outcry  on  the  streets,  or 
public  places  in  a  dty,  or  by  attracting  per- 
sons to  purchase  goods  exposed  for  sale  at 
such  places,  by  placards  or  signals,  or  by  go- 
ing from  house  to  house,  selling  or  offering 
goods  for  sale  at  retail  to  individuals  not 
dealers  in  such  commodities,  •  •  •  con- 
stitutes the  person  so  selling  a  liawker  or  ped- 
dler, within  the  meaning  of  the  statute.  In 
this  way  we  are  brought  to  the  conclusion  that 
the  appollant's  method  of  conducting  busi- 
ness was  within  the  prohibition  against  hawk- 
ing and  peddling  without  being  duly  licens- 
ed." The  same  Is  true  in  the  case  now  be- 
fore us. 

The  next  question  is,  was  the  ordinance  in 
question  a  valid  exercise  of  the  power  vested 
in  the  city  by  the  statute?  The  answer  to 
that  question  depends  upon  whether  the  ordi- 
nance violates  or  infringes  any  of  the  limita- 
tlons  of  the  constitution,  state  or  federal.  It 
Is  not  claimed  that  it  violates  any  provision 
of  the  state  constitution,  or  Infringes  any  of 
Its  provisions.  This  is  practically  conceded 
by  the  appellee.  But  he  contends  earnestly 
that  it  infringes  that  provision  of  the  federal 


constitution  which  vests  in  congress  the  pow- 
er to  regulate  commerce  with  foreign  na- 
tions, and  amonj  the  several  states.  It  is 
contended  that  the  business  of  the  appellee, 
and  the  manner  In  which  it  was  conducted, 
as  shown  by  the  agreed  statement  of  the 
facts,  made  it  interstate  commerce,  and 
therefore  beyond  the  control  of  the  state  au- 
thorities. In  support  of  this  contention,  ap- 
pellee's counsel  cite  and  rely  on  Brennan  v. 
TltusvUle,  153  U.  S.-289,  14  Sup.  Ct  829.  It 
was  said  in  that  case,  quoting  from  Chief 
Justice  Fuller  in  Leisy  v.  Hardin,  135  IT.  S. 
100,  10  Sup.  Ot  681,  that:  "The  power  vest- 
ed in  congress  'to  regulate  commerce  with 
foreign  nations,  and  among  the  several  states 
and  with  the  Indian  trib^,'  is  the  power  to 
prescribe  the  rule  by  which  that  commerce  is 
to  be  governed,  and  Is  a  power  complete  in 
itself,  acknowledging  no  limitations  other 
than  those  prescribed  in  the  constitution.  It 
Is  coextensive  with  the  subject  on  which  It 
acts,  and  cannot  be  stopped  at  the  external 
boundary  of  the  state,  but  must  enter  its  in- 
terior, and  must  be  capable  of  authorizing 
the  disposition  of  those  articles  which  It  in- 
troduces, so  that  they  may  become  mingled 
with  the  common  mass  of  property  within 
the  territory  entered.  Gibbons  v.  Ogden,  9 
Wheat.  1;  Brown  t.  Maryland,  12  Wheat 
419.  And  while,  by  virtue  of  its  jurisdiction 
over  i)ersons  and  property  within  its  limits,  a 
state  may  provide  for  the  security  of  the 
lives,  limbs,  health,  and  comfort  of  persons 
and  the  protection  of  property  so  situated, 
yet  a  subject-matter  which  has  been  confided 
exclusively  to  congress  by  the  constitution  is 
not  within  the  jurisdiction  of  the  state,  un- 
less placed  there  by  congressional  action." 
But  the  facts  in  that  case  (Brennan  v.  Titus- 
vllle)  were  entirely  different  from  those  in 
the  case  at  bar,  though,  at  first  blush,  they 
may  seem  to  be  very  similar.  In  that  case, 
J.  A.  Shephard  was  a  manufacturer  of  pic 
ture  frames  and  maker  of  portraits,  residing 
in  Chicago,  111.,  of  which  state  he  was  a  citi- 
zen, and  in  which  city  he  had  his  factory  and 
place  of  business.  He  employed  agents,  who, 
under  his  direction,  solicited  orders  for  pic- 
tures and  picture  frames  in  the  state  of 
Pennsylvania,  and  other  states  of  the  Union, 
by  going  personally  to  residents  and  citizens 
of  said  states,  and  exhibiting  samples,— go- 
ing, when  necessary,  from  house  to  house. 
Brennan  was  an  agent  of  Shephard,  employ- 
ed by  him  to  travel  and  solicit  orders  for  said 
articles,  in  the  manner  stated,  upon  a  salary, 
and  also  upon  commission  upon  amount  of 
his  sales.  Upon  receiving  orders  for  pictures 
and  picture  frames,  the  agents  of  said  Shep- 
hard forwarded  the  same  to  him,  at  Chicago, 
IlL,  where  the  goods  were  made,  and  from 
there  said  Shephard  shipped  the  goods  to  the 
purchasers  in  TltusviUe,  Pa.,  by  railroad, 
freight  and  express;  and  the  price  of  raid 
goods  was  collected  and  forwarded  by  the  ex- 
press companies,  and  sometimes  by  the 
agents,  to  Shephard,  at  Chicago,  lU.    The 
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agent,  Brennan,  employed  by  said  Shepbard, 
was  engaged  in  condocting  the  business  In 
the  manner  stated  at  the  time  of  hla  arrest 
In  said  city  of  Titusville,  Pa.  There  was  at 
the  time  in  force  in  said  city  an  ordinance 
enacted  by  said  city  of  Tltusville,  providing 
"that  all  persons  canvassing  or  soliciting 
within  said  city  orders  for  goods,  books, 
paintings,  wares,  or  merchandise  of  any  kind, 
or  persona  delivering  such  articles  under  or- 
ders so  obtained  or  solicited,  shall  be  requir- 
ed to  procure  from  the  mayor  a  license  to 
transact  said  business  and  shall  pay  to  said 
treasurer  therefor  the  following  sums,  ac- 
cording to  the  time  said  license  shall  be 
granted";  and  then  follows  the  price  of  the 
license  for  the  dltterent  lengths  of  time  for 
which  they  may  be  granted.  The  penalty 
provided  for  a  violation  of  the  ordinance  was 
a  fine  not  exceeding  $100,  nor  less  than  the 
amount  required  for  a  license  to  such  per- 
son, together  with  20  per  cent  added,  with 
costs  of  sulL  The  agent  bad  not  procured  a 
license  when  he  did  the  business  with  which 
he  was  charged.  It  was  further  said  in  that 
case,  quoting  from  the  opinion  of  Mr.  Justice 
Bradley  In  Leloup  v.  Port  of  Mobile,  127  U.  8. 
640,  645,  8  Sup.  Ot  1380,  that,  "Of  course, 
the  exaction  of  a  license  tax  as  a  condition 
of  doing  any  particular  business  is  a  tax  on 
the  occupation,  and  a  tax  on  the  occupation 
of  doing  a  business  Is  surely  a  tax  on  the  busi- 
ness." And  further  quoting  in  that  case 
from  the  opinion  of  Mr.  Justice  Field,  in 
Wel,ton  v.  Missouri,  91  U.  S.  275,  278,  it  was 
said,  "Where  the  business  or  occupation  con- 
sists in  the  sale  of  goods,  the  license  tax  re- 
quired for  Its  pursuit  is,  in  eftect,  a  tax  upon 
the  goods  themselves."  It  was  further  said 
in  the  case  of  Brennan  v.  Tltusville,  supra, 
that:  "It  Is  dear,  therefore,  that  this  license 
tax  ia  not  a  mere  police  regulation,  simply  in- 
conveniencing one  engaged  in  Interstate  com- 
merce, and  so  only  indirectly  affecting  the 
business,  but  Is  a  direct  charge  and  burden 
upon  that  business;  and.  If  a  state  may  law- 
fully exact  It,  it  may  Increase  the  amount  of 
the  exaction,  until  all  interstate  commerce  In 
this  mode  ceases  to  be  possible  And,  not- 
withstanding the  fact  that  the  regulation  of 
interstate  commerce  is  committed  by  the 
constitution  to  the  United  States,  the  state  is 
enabled  to  say  that  it  shall  not  be  carried  on 
in  this  way,  and,  to  that  extent,  to  regulate 
It"  And,  after  reviewing  a  long  line  of  de- 
cisions of  the  snpreme  cotut  of  the  United 
States,  It  was  said  by  Mr.  Justice  Brewer, 
who  delivered  the  opinion  of  the  court,  that, 
*^lthin  the  reasoning  of  these  cases,  it  must 
be  held  that  the  license  tax  imposed  upon  the 
defendant  was  a  direct  burden  on  Interstate 
commerce,  and  was  therefore  beyond  the 
power  of  the  state."  For  that  reason  the 
judgment  of  the  supreme  court  of  Pennsyl- 
yanla,  which  bad  held  the  ordinance  valid, 
was  reversed.  It  follows,  therefore,  from 
these  principles,  well  established  by  the  de- 
dslona  of  the  supreme  court  of  the  United 


States,— the  court  of  last  resort  upon  sudi 
questions,  and  whose  declsicms  thereon  are 
binding  upon  and  authoritative  with  us,— that 
if  the  goods  involved  in  the  case  now  before 
us  were  the  subjects  of  interstate  commerce 
at  the  time  the  appellee  was  dealing  with 
them,  and  if  the  appellee.  In  selling  them  as 
he  did,  was  engaged  in  Interstate  commerce, 
then  the  ordinance  be  was  charged  with  vio- 
lating was  void,  at  least  as  to  him  and  that 
transaction.  But  it  will  have  been  observed 
that  the  facts  In  Brennan  ▼.  Tltusville,  supra, 
as  before  remarked,  are  very  different  from 
those  in  the  case  now  before  us.  The  goods 
in  Brennan's  Case,  when  bis  employment  was 
at  an  end  in  each  sale,  were  still  In  the  man- 
ufacturer's possession.  In  another  state  than 
that  In  which  he  made  the  sales.  His  employ- 
ment as  a  "person  canvassing  or  soliciting 
within  said  city  orders  for  goods,"  etc.,  was 
at  an  end,  so  far  as  the  restriction  In  the  or- 
dinance went,  when  he  transmitted  the  order 
for  which  be  had  canvassed,  or  which  he  had 
solicited,  to  his  employer,  in  the  other  state. 
Therefore,  in  taxing,  his  occupation,  the 
goods  were  taxed,  by  the  ordinance,  before 
they  bad  come  into  the  state  of  Pennsylva- 
nia, and  become  incorporated  into  the  mass 
of  property  in  that  state,  and  while  they 
were  In  the  state  of  IlUnola  Not  so  under 
the  facts  in  the  case  now  before  us.  Before 
appellee's  employment  can  begin  in  any  sale 
of  chairs,  as  shown  by  the  agreed  state  of 
facts,  such  chairs  must  be  first  shipped  by 
their  owners  and  manufacturers,  A.  H.  Ord- 
way  &  Ck).,  in  Massachusetts,  into  the  state 
of  Indiana,  for  sale  by  the  appellee  as  their 
agent  The  chairs,  in  the  regular  course  of 
business,  as  shown  to  have  been  conducted 
by  the  appellee,  must  reach  their  final  des- 
tination and  resting  place  in  Indiana  before 
appellee  can  have  anything  to  do  with  them. 
After  they  reach  such  final  destination,  and 
not  before,  appellee's  employment,  which  1» 
taxed  by  the  ordinance,  begins. 

Whether  such  chairs,  after  their  final  des- 
tination Is  reached,  are  the  subjects  of  inter- 
state commerce.  Is  the  turning  point  In  this 
case,  and  is  a  very  different  question  than 
that  presented  In  Brennan  r.  TitusviUe,  su- 
pra. There  the  employment  of  the  agent 
ceased  before  the  goods  were  shipped,  even, 
and  much  longer  before  they  reached  their 
final  destination  and  resting  place,  as  to  each 
particular  sale.  But  the  supreme  court  of 
the  United  States,  more  than  one  year  later, — 
on  March  4, 1895,— decided  a  case  that  is  exact- 
ly in  point,  namely,  Emert  v.  Missouri,  supra. 
At  page  809,  156  U.  S.,  and  page  367,  16  Sup. 
Ct,  Mr.  Justice  Gray,  speaking  for  the  court,, 
said:  "The  facts  were  agreed,  that  the 
Singer  Manufacturing  Company  for  more 
than  five  years  last  past,  and  on  the  day  in. 
question,  was  a  corpwatlon  of  New  Jersey; 
that  the  defendant  on  and  prior  to  that  day, 
was  In  the  employment  of  that  company, 
and  on  that  day.  In  pusuance  of  that  employ- 
ment and  having  no  peddlers'  license,  was 
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engaged  In  going  from  place  to  place  In  Mont- 
gomery county,  In  the  state  of  Missouri,  with 
a  horse  and  wagon,  soliciting  orders  for  the 
sale  of  the  company's  sewing  machines,  and 
having  with  him  in  the  wagon  one  of  those 
machines,  the  property  of  the  company,  and 
manufactured  by  It  at  Its  works  in  New  Jer» 
sey,  and  which  It  had  forwarded  and  deliver- 
ed to  him  for  sale  on  its  account;  and  that 
he  offered  this  machine  for  sale  to  persons 
at  ditterent  places,  and  found  a  purchaser, 
and  sold  and  delivered  it  to  him.  The  su- 
preme court  of  the  state,  In  Its  opinion,  un- 
derstood and  assumed  the  effect  of  those 
facts  to  be  as  follows:  The  defendant  was 
engaged  in  going  from  place  to  place,  selling 
and  trying  to  sell  sewing  machines.  In  Mont- 
gomery county,  in  this  state,  and  bad  been 
so  engaged  for  some  years.  He  carried  the 
machines  with  him.  In  a  wagon,  and.  on 
making  a  sale,  delivered  those  sold  to  the 
purchaser.  He  was  not  only  soliciting  or- 
ders, but  was  making  sales,  and  delivering 
the  property  sold.  These  acts  bring  him 
clearly  within  the  statutory  definition  of  a 
'peddler,'  and,  having  no  license  from  the 
state,  he  became  liable  to  the  penalties  im- 
posed by  the  statute,  unless  for  any  reason, 
he  was  exempt  from  the  operations  of  the 
law.  •  •  •  Upon  any  construction,  It  is 
clear  that  the  defendant  was  engaged  In  go- 
ing from  place  to  place  within  the  state, 
without  a  license,  soliciting  orders  for  the 
sale  of  sewing  machines,  having  with  him, 
in  the  wagon,  at  least  one  of  those  machines, 
and  offering  that  machine  ror  sale  to  vari- 
ous persons  at  different  places,  and  that  lie 
finally  sold  It.  tind  delivered  It  to  the  pur- 
chaser. *  *  •  The  defendant's  occupa- 
tion was  offering  for  sale  ana  selling  sewing 
machines,  by  going  from  place  to  place  In  the 
state  of  Missouri,  in  a  wagon,  without  a  li- 
cense. There  is  nothing  in  the  case  to  show 
that  he  ever  offered  for  sale  any  machine 
that  he  did  not  have  with  him  at  the  tlitae. 
His  dealings  were  neither  accompanied  nor 
followed  by  any  transfer  from  one  state. to 
another,  and  were  neither  Interstate  com- 
merce, nor  were  they  In  any  way  directly 
connected  with  such  commerce.  The  only 
business  or  commerce  in  which  he  was  en- 
gaged was  internal  and  domestic,  and,  so  far 
as  appears,  the  only  goods  In  wnich  he  was 
dealing  had  become  a  part  of  the  mass  of 
property  within  the  state.  Both  the  occu- 
pation and  the  goods,  therefore,  were  sub- 
ject to  the  taxing  power  and  to  the  police 
power  of  the  state.  The  statute  In  question 
is  no  part  of  the  revenue  law.  It  makes  no 
discrimination  between  residents  or  products 
of  Missouri  and  those  of  other  states,  and 
manifests  no  intention  to  Interfere  In  any 
way  with  Interstate  commerce.  Its  object 
In  requiring  peddlers  to  take  out  and  pay  for 
licenses,  and  to  exhibit  their  licenses,  on  de- 
mand, to  any  peace  officer,  or  to  any  citizen 
householder  of  the  county,  appears  to  have 
been   to   protect   the   citizens   of  the   state 


against  the  cheats  and  frauds,  or  even  thefts, 
which,  as  the  experience  of  ages  has  shown, 
are  likely  to  attend  Itinerant  and  irresponsi- 
ble peddling  from  place  to  place  and  from 
door  to  door."  A  large  number  of  the  deci- 
sions of  that  court  upon  that  question  are  re- 
viewed in  the  case  last  quoted  from  above, 
and  quotations  made  thorefrom.  Quoting 
from  Brown  v.  Houston,  114  IT.  S.  622,  5 
Sup.  Ct  loei,  it  Is  there  said:  "Coal  brought 
in  flat  boats  from  Pittsburgh  to  New  Orleans 
was  still  afloat  in  the  Mississippi  river  after 
Its  arrival.  In  the  same  boats  and  In  the  same 
condition  in  which  it  had  been  brought,  and 
was  held  In  order  to  be  sold,  on  account  of 
the  original  owners,  by  the  boat  load;  yet  this 
court  unanimously  decided  that  a  tax  Imposed 
by  General  Statutes  of  the  state  of  Louisiana 
upon  this  coal  was  valid,  and,  speaking  by  Mr. 
Justice  Bradley,  said:  'It  was  not  a  tax  Im- 
posed upon  the  coal  as  a  foreign  product,  or 
as  the  product  of  another  state  than  Louis- 
iana, nor  a  tax  Imposed  by  reason  of  the  coal 
being  Imported  or  brought  Into  Louisiana, 
nor  a  tax  imposed  whilst  it  was  in  a  state  of 
transit  through  that  state  to  some  other 
place  of  destination.  It  was  imposed  after 
the  coal  had  arrived  at  Its  destination  and 
was  put  up  for  sale.  The  coal  had  come  to 
its  place  of  rest,  for  final  disposal  or  use,  and 
was  a  commodity  in  the  market  of  New  Or- 
leans.' The  taxing  of  goods  coming  from 
other  states,  as  such,  or  by  reason  of  their 
so  coming,  would  be  a  discriminating  tax 
against  them  as  imports,  and  would  be  a 
regulation  of  Interstate  commerce  Inconsistent 
with  that  perfect  freedom  of  trade  which 
congress  has  seen  fit  should  remain  undis- 
turbed. But  if,  after  their  arrival  within  the 
state,— that  being  their  place  of  destina- 
tion for  use  or  trade,— If,  after  this,  they  are 
subjected  to  a  general  tax,  laid  alike  on  all 
property  within  the  city,  we  fall  to  see  how 
such  a  taxing  can  be  deemed  a  regulation  of 
commerce  which  would  have  the  objection- 
able effect  referred  to."  And  It  was  further 
there  said:  "In  Robbins  v.  Taxing  Dist,  120 
V.  S.  489,  7  Sup.  Ct.  592,  indeed,  the  majority 
of  the  court  held  that  a  statute  of  Tennessee 
requiring  'all  drummers,  and  all  persons  not 
having  a  regular  licensed  house  of  business 
In  the  taxing  district,  offering  for  sale  or 
selling  goods,  wares,  or  merchandise  there- 
in by  sample,'  to  pay  a  certain  sum,  weekly  or 
monthly,  for  a  license,  was,  as  applied  to  per- 
sons soliciting  orders  for  goods  on  behalf  of 
houses  doing  business  in  other  states,  un- 
constitutional, as  Inconsistent  with  the  power 
of  congress  to  regulate  commerce  among  the 
several  states.  •  •  •  The  distinction  on 
which  the  Judgment  proceeded  Is  clearly 
brought  out  in  the  following  passages  of  the 
opinion:  'As  soon  as  the  goods  are  in  the 
state,  and  become  a  part  of  its  general  mass 
of  property,  they  will  become  liable  to  be 
taxed  In  the  same  manner  as  other  proi)erty 
of  similar  character,  as  was  distinctly  held 
by  this  court  In  the  case  of  Brown  v.  Hous- 
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ton,  114  U.  S.  622,  5  Slip.  Ct.  1091.  When 
goods  are  sent  from  one  state  to  another  for 
sale,  or  In  conseauence  of  a  sale,  they  be- 
come a  part  of  Its  general  property,  and 
amenable  to  Its  laws,  provided  that  no  dis- 
crimination be  made  against  them  as  goods 
from  another  state,  and  that  they  are  not 
taxed  by  reason  of  being  brought  from  an- 
other state,  but  only  taxed  in  the  usual  way, 
as  other  goods  are.  Id.;  Machine  Co,  v.  Gage, 
100  U.  S.  676.  But  to  tax  the  sale  of  such 
goods  or  the  offer  to  sell  them,  before  they  are 
brought  Into  the  state.  Is  a  rery  different 
thing,  and  seems  to  us  clearly  a  tax  on  inter- 
state commerce  itself.'  'The  negotiation  of 
sales  of  goods  which  are  in  another  state,  for 
the  purpose  of  introducing  them  mto  the 
state,  la  interstate  commerce.' "  And  quoting 
from  the  opinion  of  Mr.  Justice  Field  in 
Welton  V.  Missouri,  91  U.  S.  275.  involving 
a  state  statute,  discriminating  against  goods 
from  other  states,  it  was  further  said,  in 
Kmert  v.  Missouri,  supra,  that:  "The  com- 
mercial power  continues  until  the  commodity 
has  ceased  to  be  the  subject  of  discrimina- 
ting legislation,  by  reason  of  its  foreign 
character.  That  power  protects  it,  even  after 
It  has  entered  the  state,  from  any  burdens 
imposed  by  reason  of  Its  foreign  origin." 

In  the  case  now  before  us,  the  goods,  as 
shown  by  the  agreed  state  of  facts,  had  been 
sent  by  the  owners  and  manufacturers  from 
one  state  Into  another— from  Massachusetts  to 
Indiana— for  sale;  reaching  their  final  desti- 
nation and  resting  place  before  they  were  sold, 
or  offered  to  be  sold,  and  before  appellee's  em- 
ployment In  connection  with  them  commenced. 
His  employment  was  taxed  by  the  ordinance, 
and  that  was,  under  the  authorities  cited,  a 
tax  upon  the  goods  themselves,  it  Is  true;  but 
before  such  employment  began  the  goods  had 
reached  their  final  destination,  and  place  of 
rest,  and  ceased  to  be  subjects  of  interstate 
commerce,  and  had  become  Incorporated  In  the 
general  mass  of  property  In  this  state,  and  lia- 
ble to  be  taxed  as  other  property,  there  being 
no  discrimination  made  in  the  ordinance 
against  them  as  goods  from  another  state,— 
they  not  being  taxed  by  reason  of  being 
brought  from  another  state,  but  only  taxed  in 
the  usual  way  as  other  goods  are.  There  was 
no  attempt,  In  the  ordinance  In  question,  to 
tax  the  sale  of  goods,  or  the  offer  to  sell  them, 
before  they  are  brought  Into  the  state.  There 
was  no  negotiation  of  sales  of  goods  which 
were  In  another  state,  for  the  purpose  of  in- 
troducing them  into  this  state.  It  will  have 
been  observed  that  in  the  case  we  have  been 
quoting  from  (Einert  v.  Missouri,  supra)  the 
supreme  court  of  the  United  States  is  careful 
to  note  that,  while  the  defendant  Emert's  oc- 
cupation was  offering  for  sale  and  selling  sew- 
ing machines  manufactured  and  owned  In  New 
Jersey,  yet  that  there  was  nothing  In  the  case 
to  show  that  he  ever  offered  for  sale  any  ma- 
chine that  he  did  not  have  with  hhn  at  the 
time,  and  that  his  dealings  were  neither  ac- 
companied nor  followed  by  any  transfer  of 
v.4lN.E.no.l5 — 21 


goods,  or  of  any  order  for  their  transfer,  from 
one  state  to  another.  Had  It  been  otherwise, 
the  case  would  have  been  ruled  by  Brennan  v. 
TitusvIIle,  supra.  There  is  no  conflict  between 
the  two  cases,  as  appellee's  counsel  seems  to 
suppose.  On  the  contrary,  the  oirinlon  in  the  lat- 
ter case  expressly  mentions  the  former  as  fol- 
lowing the  rule  laid  down  In  Bobbins  V.  Taxing 
Dlst,  supra,  and  Is  in  harmony  with  the  rule 
laid  down  in  the  case  then  before  the  court; 
the  conclusion  there  reached  being  that  the 
Missouri  statute  then  involved  was  In  no  wise 
repugnant  to  the  power  of  congress  to  regu- 
late commerce  among  the  several  states,  but 
was  a  valid  exercise  of  the  power  of  the  state 
ovw  persons  and  business  within  Its  borders. 
That  conclusion  Is  decisive  of  the  question  here 
involved,  and  discussed  hy  counsel  on  both 
sides.  But  appellee's  counsel  seeks  to  avoid 
the  force  of  that  conclusion  by  contending  that 
the  facts  agreed  upon  do  not  bring  the  present 
case  within  that  rule,  because,  as  he  contends: 
"The  defendant  was  engaged  In  the  sale  of 
chairs  on  the  Installment  plan.  When  a  pur- 
chaser was  found,  only  a  conditional  sale  was 
made,  the  title  being  retained  in  the  foreign 
owner  until  some  indefinite  time  in  the  future: 
It  might  never  vest  in  the  purchaser,  for  the 
reason  that  he  might  never  comply  with  the 
conditions  of  the  sale."  And  the  further  con- 
tention Is  that  an  actual  sale  is  necessary,  to 
bring  the  defendant  within  the  rule  laid  down 
in  Emert  v.  Missouri,  supra,  by  the  supreme 
court  of  the  United  States.  It  Is  a  sufficient 
answer  to  that  contention  to  say  that,  while 
that  case  was  one  where  an  actual  sale  had 
been  made,  yet  no  rule  was  there  laid  down 
that  an  actual  sale  was  necessary  in  that  or 
any  other  case,  though  the  prosecution  was 
for  a  violation  of  a  statute  providing  that  "no 
person  shall  deal  as  a  peddler  without  a  li- 
cense." Whether  that  statute  was  actually 
violated,  or  not,  by  Emert,  was  not  discussed 
or  decided  by  the  supreme  court  of  the  United 
States,  because  that  was  not  a  federal  ques- 
tion, and  that  court  has  no  Jurisdiction  on  a 
writ  of  error  to  the  supreme  court  of  a  state, 
as  was  the  case  there,  to  decide  anything  but 
federal  questions.  ,  The  ordinance  here  In- 
volved, however,  was  very  different  from  the 
Missouri  statute.  The  ordinance  prohibited 
hawking  and  peddling  without  a  license,  and, 
under  the  authorities  already  cited,  that  for- 
bade selling  and  offering  to  selL  The  Mis- 
souri statute  would  probably  have  been  held 
by  the  supreme  court  of  that  state,  had  the 
question  been  presented,  to  require  actual  deal- 
ing by  a  peddler,  to  constitute  a  violation  there- 
of. But  the  learned  counsel  for  the  appellee 
himself  speaks  of  the  transactions  of  his  client, 
08  shown  in  the  agreed  facts,  as  a  "sale,"  and 
the  persons  to  whom  such  sales  were  made  as 
"a  purchaser."  This  la  significant.  It  indi- 
cates that  the  learned  coimsel,  though  deeply 
Interested  In  showing  that  snch  transactions 
were  not  sales,  and  that  the  persons  with 
whom  his  client  had  them  were  not  purchas- 
ers, yet,  with  all  his  learning,  could  find  no 
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word  In  the  EngUah  language  that  would  so 
aptly  and  tersely  express  what  the  acts  of  his 
client  meant  or  amounted  to,  or  would  so  cor- 
rectly characterize  them,  as  the  word  "sale," 
and  no  word  that  would  so  correctly  charac- 
terize the  persons  with  whom  his  client  had 
the  transactions  as  the  word  "purchaser." 
The  circumstance  that  the  sales  were  on  the 
Installment  plan,  the  title  being  retained  in 
the  foreign  owner  until  the  terms  and  condi- 
tions of  the  sale  were  complied  with,  did  not 
wholly  eliminate  from  the  transaction  all  char- 
acteristics of  a  contract  of  sale.  In  an  exe- 
cuted contract  of  sale,  the  thing  which  Is  the 
subject  of  the  contract  becomes  the  property 
of  the  buyer  the  moment  the  contract  is  con- 
cluded, and  without  regard  to  the  fact  whether 
the  goods  be  delivered  to  the  buyer  or  remain 
in  the  possession  of  the  seller,  whereas,  la 
an  executory  contract  of  sale,  the  goods  remain 
the  property  of  the  seller  till  the  contract  is 
executed.  21  Am.  &  Eng.  Enc.  Law,  476,  and 
numerous  authorities  there  cited  in  note  1, 
among  which  are  Straus  t.  Ross,  25  Ind.  300, 
and  Lester  t.  East,  49  Ind.  588.  Most  of  the 
fiales  made  by  commercial  travelers  or  drum- 
raets  are  mere  conditional  sales,  yet  no  one 
(hlnks  of  denying  that  they  are  sales,  the  title 
to  the  property  remaining  in  the  seller  until 
the  conditions  of  the  sale  are  fully  complied 
with.  And  yet  those  transactions  are  correct- 
ly denominated  "sales."  Where  personal 
property  is  sold  for  cash  on  delivery,  the  sale 
is  conditional,  and  the  title  to  the  property  will 
not  vest  in  the  purchaser  until  the  terms  of  the 
sale  are  compiled  with.  Lanman  v.  McGreg- 
or, 94  Ind.  301;  Railroad  Ca  v.  Brwin,  84  Ind. 
457.  And  yet  no  one  would,  in  his  senses, 
think  of  denying  that  such  a  transaction  was  a 
sale.  If  such  contention  were  to  prevail,  all 
sales  by  hawkers  and  peddlers  might  escape 
all  refrtraint  by  cities,  by  inserting  such  a  pro- 
vision in  the  contract. 

It  Is  lastly  contended  that  the  agreed  facts 
do  not  show  that  appellee  was  guilty  of  a  vio- 
lation of  the  ordinance,  because  there  Is  no 
statement  therein  "that,  while  so  engaged, 
the  defendant  sold  and  delivered  to  one  Em- 
ma Wright  one  rattan  rocking  chair,  for  the 
sum  of  six  dollars,"  as  was  charged  in  the 
complaint  It  Is  true  that  statement  was  in 
the  complaint,  and  Is  not  found  in  the  agreed 
facts,  and  If  that  were  the  only  charge  in  the 
complaint  the  trial  court  would  have  been 
justified  In  finding  for  the  defendant.  In  ad- 
dition to  the  above  charge,  the  complaint 
charges  "that  the  defendant,  on  the  12th  day 
of  September,  1894,  at  the  city  and  county 
aforesaid,  violated  sections  24  and  25  of  the 
ordinance  [describing  it],  by  carrying  on  the 
business  of  hawldng  and  peddling  within  the 
corporate  limits  of  the  city  of  South  Bend, 
by  carrying,  exposing,  offering,  and  crying 
for  sale  articles  of  merchandise,  to  wit,  rat- 
tan rocking  chairs,  In  the  public  streets  of 
said  city,  without  having  a  license  for  that 
purpose."  Among  other  things,  the  agreed 
facts  are  that  "the  defendant,   *    *    *   at  the 


time  of  his  arrest,  and  before,  was  engaged  In 
selling  chairs  within  the  corporate  limits  of 
the  city  of  South  Bend,  by  going  personally 
from  house  to  house  within  said  city,  and 
selling  the  chairs,  and  delivering  the  same  at 
the  time  of  sale,"  etc.  He  could  not  be  sell- 
ing chairs  without  making  actual  sales,  and 
if  he  did  it  by  going  personally  from  house 
to  house  in  said  city,  selling  the  chairs  and 
delivering  the  same,  as  he  has  agreed  that  be 
did,  then  he  violated  the  ordinance,  in  both 
hawking  and  peddling. 

The  necessary  conclusion,  upon  authority  as 
well  as  upon  principle,  is  that  the  ordinance 
In  question  Is  in  no  wise  repugnant  to  the 
power  of  congress  to  regulate  commerce 
among  the  several  states,  but  is  a  valid  ex- 
ercise of  the  police  power  of  the  state,  vested 
by  the  state  statute  In  the  dty,  over  persons 
and  business  within  its  Isorders.  It  follows 
that  the  finding  and  decision  of  the  circnlt 
court  were  contrary  to  law  and  the  evidence, 
and  that  it  erred  in  overruling  the  motion  for 
a  new  trial.  The  judgment  is  reversed  and 
the  cause  remanded,  with  instructions  to  sus- 
tain the  motion  for  a  new  trial,  and  for  fur- 
ther proceedings  in  accordance  with  this  opin- 
ion. 

HOWARD,  0.  J.,  took  no  part  In  this  de- 
cision. 


(142  Ind.  92) 

BUNDY  T.   SUMMBRLAND,  County  Treas- 
urer. 

(Supreme  Court  of  Indiana.    Sept.  20,  1895.) 

Action  to  Enjoin  Collection  or  Taxis— Sup- 
riciBKCT  OF  Complaint. 
In  an  action  to  enjoin  the  collection  of 
certain  taxes,  part  of  which  are  admitted  to  be 
legally  collectible,  the  complaint  mast  allege  a 
tender  of  such  part,  and  a  keeping  of  the  tender 
good  by  a  payment  into  court 

Appeal  from  circuit  court,  WaWsh  county; 
H.  B.  Shively,  Judge. 

Action  by  Camillus  Bundy  to  enjoin  John 
C.  Summerland,  as  county  treasurer,  from  col- 
lecting certain  taxes.  Judgment  for  defend- 
ant     FlainUS  appeals.     Affirmed. 

Carroll  &  Dean,  for  appellant  Alvah  Tay- 
lor, for  appellee. 

MONKS,  J.  This  action  was  brought  by 
appellant  to  enjoin  the  appellee,  as  coim^ 
treasurer,  from  collecting  certain  taxes.  It  ap- 
pears from  the  complaint  that  appellant  was 
charged  on  the  tax  duplicate  in  the  hands  of 
appellee  with  $12U,  of  which  $15  Is  legally  due, 
and  the  remainder  is  claimed  to  be  Illegal  for 
the  reason  that  the  real  estate  on  which  It 
was  assessed  was  exempt  from  taxation. 
There  was  a  demurrer  to  the  complaint, 
which  was  sustained,  and  judgment  rendered 
for  appellee.  The  sufficiency  of  the  com- 
plaint Is  the  only  question  presented.  It 
clearly  appears  from  the  complaint  that  a 
part,  at  least,  of  the  taxes  which  appellee  was 
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attempting  to  collect  ■was  legally  collectible. 
It  is  settled  in  tbia  state  that  If  a  part  of  the 
tax  charged  on  the  dnplicate  against  the  par- 
ty be  legal,  and  a  part  illegal,  that  wblcb  is 
legal  must  be  first  paid  or  tendered  to  the 
treasnrer,  before  an  action  to  enjoin  the  col- 
lection of  the  residue  can  be  maintained. 
Board  of  C!om'rB  v.  Dalley,  116  Ind.  360,  17 
N.  E.  619;  City  of  South  Bend  v.  University 
9t  Notre  Dame  du  Lac,  69  Ind.  344;  Smith  v. 
Manufacturing  Co.,  131  Ind.  150,  80  N.  E. 
947.  It  Is  averred  in  the  complaint  "that, 
before  the  commencement  of  the  action,  plain- 
titf  offered  to  pay  the  defendant  the  sum  of 
f  15,  assessed  upon  and  against  his  personal 
estate,  but  the  defendant  refused  to  accept 
the  same,  except  as  a  credit  upon  the  aggre- 
gate amount  of  said  taxes  so  attempted  to  be 
collected;  •  •  •  that  he  is  ready  and  willing 
to  pay  the  taxes  so  assessed  against  his  per- 
sonal property,  when  the  same  can  be  ascer- 
tained separate  from  said  real  estate."  These 
are  the  only  allegations  in  regard  to  payment 
or  tender.  It  Is  urged  that  the  tender,  as  aver- 
red, was  conditional,  and  therefore  not  suffl- 
eient.  Storey  v.  Krewson,  66  Ind.  397;  Bow- 
en  v.  JnUuB  and.  Sup.)  40  N.  E.  700.  It  Is 
also  urged  by  appellee  that.  If  it  -were  admit- 
ted that  the  tender  as  alleged  was  sufficient, 
there  are  no  averments  in  the  complaint 
showing  that  the  tender  was  kept  good  by 
paying  the  money  into  court  There  was  no 
dispute  about  the  amount  of  the  tax  on  the 
personal  property.  It  was  already  ascertain- 
ed and  determined  before  the  alleged  tender 
was  made.  The  rule  requiring  the  taxpayer 
to  pay  or  tender  all  taxes  due  upon  property 
owned  by  him  which  is  subject  to  taxation, 
before  he  can  enjoin  the  taxes  claimed  to  be 
illegal,  is  a  Just  and  salutary  one,  and  should 
be  strictly  enforced.  When  a  tender  is  made 
to  a  county  treasurer,  and  is  refused,  the 
same  must  be  kept  good  by  paying  into  court, 
when  the  complaint  Is  filed,  the  amount  le- 
i^ly  due  for  taxes.  This  must  be  alleged  in 
the  complaint,  or  the  same  will  not  be  stoffl- 
dent  to  withstand  a  demurrer  for  want  of 
facts.  Lancaster  v.  Du  Hadaway,  97  Ind. 
566,  and  cases  cited;  Goss  v.  Bowen,  104  Ind. 
207,  2  N.  E.  704;  Railroad  Co.  v.  Marsh,  57 
Ind.  505;  Clark  v.  Mullenlx,  11  Ind.  532. 

It  Is  not  necessary  to  consider  the  other  ob- 
jections urged  to  the  complaint,  as  the  same 
is  not  sufllclent  for  the  reason  stated.  The 
court  did  not  err  In  sustaining  the  demurrer 
to  the  complaint    Judgment  afiSrmed. 


(1<2  lad.  99) 

BECKER  T.  HUTHSTBINER  et  al. 
(Supreme  Court  of  Indiana.    Sept  20, 1895.) 
Dmfkvur  Judombnt— Sbttiko  Asidi— Lacbbs. 

1.  A  complaint  to  set  aside  a  Judgment  by 
default,  on  the  ground  of  excusable  neglect, 
must  show  that  the  plaintiff  had  a  good  de- 
fense to  the  action. 

2.  Where,  tbroagh  excusable  neglect,  judg- 
ment by  default  is  rendered  against  a  junior  in- 
cumbrancer, barring  his  equity  of  redemption. 


and  he  leams  of  the  Judgment  while  the  period 
of  redemption  Is  running,  a  failure  on  his  part 
to  redeem  will  defeat  his  right  to  have  tlie  judg- 
ment set  aside,  on  the  ground  of  excusable  neg-. 
lectunder  Rev.  St  1894,  i  399  (Rev.  St  1881, 

Appeal  from  circuit  court.  Perry  county; 
Edward  Goregh,  Judge. 

Action  by  Caroline  Becker  against  Gustave 
Huthstelner  and  others  to  set  aside  a  Judg- 
ment by  default  From  a  Judgment  for  de- 
fendants, plaintiH  appeals.     Afilrmed. 

Sol.  H.  Esarey  and  O.  L.  &  H.  E.  Jewett, 
for  appellant  H.  B.  Hatfield,  P.  H.  Hat- 
field, and  Hemenway  &  Hennlng,  for  appel- 
lees. 

JORDAN,  J.  Appellant  filed  her  complaint 
In  the  lower  court,  under  section  396,  Rev.  St. 
1881  (section  309,  Rev.  St  1894),  i  to  be  re- 
lieved from  a  Judgment  taken  against  her 
through  alleged  excusable  neglect.  The  ma- 
terial facts,  as  they  substantially  appear  from 
the  complaint  are  as  follows:  At  and  prior 
to  the  31st  day  of  October,  1892,  the  appellee 
the  Tell  City  Bank  was  the  owner  and  h(dder 
of  a  mortgage  upon  certain  described  real 
estate  situated  in  Tell  City,  Perry  county. 
Ind.  This  mortgage  was  executed  by  one 
Alois  Becker  and  wife,  to  secure  notes  held 
by  the  bank.  At  the  same  date  appellant 
was  the  holder  and  owner  of  a  duly-recorded 
mortgage  and  Judgment  both  of  which  were 
liens  upon  said  realty,  but  Junior  to  that  of 
the  bank's  mortgage.  On  said  31st  day  of 
October,  appellee  commenced  an  action  in  the 
Perry  drcnlt  court  to  foreclose  Its  mortgage, 
to  whldi  action  appellant  was  made  a  party 
defendant  by  reason  of  her  being  a  holder  of 
the  aforesaid  liens.  She,  failing  to  appear  to 
said  action,  was  defaulted.  A  Judgment  or 
decree  was  entered  foreclosing  appellee's 
mortgage,  whereby  appellant's  equity  of  re- 
demption in  and  to  the  mortgaged  premises 
under  her  said  liens  was  decreed  as  barred. 
The  record  in  said  foreclosure  proceeding  re- 
cites that  the  appellant  was  duly  served  with 
a  summons,  etc.  It  is  alleged  that  at  the 
time  of  the  commencement  of  that  action,  ap- 
pellant was  a  German  woman,  unable  to 
speak,  read,  or  understand  the  English  lan- 
guage; that  she  was  56  years  of  age,  in  poor 
health,  and  had  no  experience  or  knowledge 
of  the  proceedings  of  courts  in  relation  to  the 
foreclosure  of  mortgages;  that  if  she  was 
served  by  a  copy  of  the  summons  to  appear 
in  said  cause,  she  lias  no  knowledge  thereof; 
that  If  the  summons  was  read  to  her,  it  was 
read  in  the  English  language,  and  she  did  not 
understand  it  It  is  further  shown  that  the 
mortgaged  realty  was  on  the  17th  day  of 
December,  1892,  sold,  under  the  bank's  fore- 
closure Judgment,  at  sheriff's  sale,  and  the 
same  was  purcliased  by  the  appellee  Huth- 

1  Rev.  St  1894,  f  399  (Rev.  St  1881,  g  396), 
provides  that  the  court  shall  relieve  a  par^ 
from  a  judgment  rendered  against  him  through 
his  excusable  neglect 
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stelner,  as  the  cashier  of  the  bank.  Appel- 
lant avers  that  she  had  no  knowledge  of  the 
pendency  of  said  action  until  after  the  sale 
of  the  land,  ■which  fact  she  ascertained  some 
time  in  the  following  February.  A  demurrer 
was  sustained  to  the  complaint  for  insuffi- 
ciency of  facta,  and  this  action  of  the  court  is 
assigned  as  error. 

Conceding,  without  deciding,  that  the  alle- 
gations In  the  complaint  sufficiently  sustain 
appellant  In  this  action  in  her  failure  to  ap- 
pear to  the  action  In  question,  upon  the 
grounds  of  excusable  neglect,  this  alone,  how- 
ever, is  not  sufficient  to  entitle  her  to  the  re- 
lief sought  by  her  complaint.  She  was  also 
required,  tmder  the  rule  firmly  settled  by  re- 
peated decisions  of  this  court,  to  further  show 
by  her  pleading  tliat  she  had  a  specific,  perti- 
nent, and  good  defense  tb^eto.  Slagle  v. 
Bodmer,  77  Ind.  330;  Lee  v.  Basey,  85  Ind. 
543;  Nichols  v.  Nichols,  96  Ind.  433.  There 
Is  an  entire  absence  in  the  complaint  of  any 
facts  tending  to  show  that  appellant  had  any 
defenses  to  the  action.  If  she  had  appeared  In 
court  in  response  to  the  summons  served  up- 
on her,  whereby  the  senior  lien  of  the  bank 
could  have  been  defeated.  In  whole  or  In  part. 
The  only  effect  of  the  Judgment  rendered 
against  the  appellant  upon  bw  default  (as 
there  is  nothing  appearing  to  the  contrary) 
was  to  bar  her  equity  of  redemption,  as  a 
junior  incumbrancer,  after  the  expiration  of 
the  statutory  period.  Holmes  v.  Bybee,  34 
Ind.  262;  Coleman  v.  Witherspoon,  76  Ind. 
285.  After  appellant  ascertained,  the  fact 
that  she  had  been  made  a  party  to  the  bank's 
action,  and  judgment  rendered  against  her 
upon  default,  and  that  the  mortgaged  prem- 
ises had  been  sold  by  the  sheriff  in  pursuance 
of  the  decree  therein,  over  nine  months  still 
remained  of  the  year  allowed  by  the  statute 
for  her  to  exercise  the  right  of  redemption. 
This  right  she  neglected  to  avail  herself  of, 
but  stood  by  until  after  the  expiration  of  the 
time  allowed  for  redemption  of  the  land  from 
the  sale  on  the  bank's  decree,  and  thereby 
permitted  its  title  under  said  sale  to  become 
absolute  by  the  sheriff's  conveyance,  and 
her  junior  liens  upon  the  mortgaged  realty 
were  lost  The  court  did  not  err  in  sustain- 
ing the  demurrer  to  the  complaint.  Judg- 
ment affirmed. 


(141  Ind.  en) 

McCUTCHBN  v.  McCUTCHBN. 

(Supreme  Conrt  of  Indiana.     Sept  IS,  1895.) 
Rkkkrence  —  Special  Findinos  bt  Rkfsrbb  — 

Costs — Taxation — Waivek  of  Assignments. 

1.  Objections  to  a  referee's  conclusions  of 
law  cannot  be  made  by  motion  to  modify,  but  er- 
rors therein  must  be  taken  advantage  of  by  ex- 
ception before  the  referee  or  in  the  trial  court. 

2.  Where  appellant's  brief  submits  an  as- 
HiCTiment  of  error  "to  the  court  without  argu- 
ment and  asks  the  court  to  pass  upon  the  same," 
the  error  will  be  deemed  to  have  been  waived. 

3.  Theic  being  nothing  in  the  transcript  to 
show  the  ground  on  whicn  the  court  acted,  it 
will  be  presumed  that  a  motion  to  tax  all  the 
costs  to  defendant  was  properly  overruled. 


Appeal  from  drcnit  conrt,  Wabash  county; 
H.  B.  Shlvely,  Judge. 

Action  by  Samuel  M.  McCntchen  against 
John  P.  McCutchen.  From  orders  overrul- 
ing plaintiff's  motion  to  modify  the  conclu- 
sions of  law  of  the  referee  to  whom  the 
cause  was  referred  by  agreement  and  to  tax 
all  costs  to  defendant,  plaintiff  appeals.  Af- 
firmed. 

James  D.  (Conner,  Jr.,  for  appellant  SUck 
&  Hunter,  for  appellee. 

McCABE,  J.  By  agreement  of  parties,  this 
cause  In  the  circuit  court  was  referred  to 
Alvah  Taylor,  Esq.,  an  attorney  of  the  Wa- 
bash bar,  with  directions  to  him,  as  referee, 
to  take  and  report  the  evidence  verbatim, 
with  his  conclusions  of  law  thereon  stated 
separately  in  writing.  After  qualifying,  he 
heard  the  case,  filed  his  report  in  which  it 
Is  shown  that  he  made  a  special  finding  of 
the  facts,  and  stated  conclusions  of  law 
thereon.  He  also  recites  in  his  report  that 
"ail  the  oral  evidence  was  written  by  me,  in 
the  presence  of  the  respective  parties,  and 
•  ♦  *  is  hereto  subjoined."  But  no  such, 
nor  any,  evidence,  is  contained  in  the  tran- 
script His  conclusions  of  law  on  the  facts 
specially  found  are  stated  in  writing.  The 
defendant,  the  appellee,  had  judgment  pursu- 
ant to  the  conclusions  of  law.  It  is  assign- 
ed for  error  here  that  the  circuit  court  erred 
—First,  In  overruling  plaintiff's  motion  to 
modify  the  conclusions  of  law,  as  set  forth 
on  page  12  of  the  transcript;  second,  in  over- 
ruling plaintiff's  motion  to  modify  the  conclD- 
slons  of  law,  as  set  out  on  page  13  of  the 
transcript;  third,  in  overruling  plaintiff's 
motion  for  a  judgment  In  his  favor,  as  set 
forth  on  page  14;  fourth.  In  overruling  plain- 
tiff's motion  to  modify  the  conclusions  of 
law,  as  set  forth  on  page  16;  fifth,  in  over- 
ruling plaintiff's  motion  to  tax  all  the  costs 
in  the  case  to  the  defendant  for  the  reason 
that  there  was  a  finding  in  favor  of  the 
plaintiff  on  all  the  Issues  In  the  case. 

The  appellant  waives  the  third  and  fourth 
errors  assigned  by  the  following  language  in 
his  brief:  "The  third  and  fourth  errors  we 
respectfully  submit  to  the  court  without  ar- 
gument, and  ask  the  court  to  pass  upon  the 
same." 

Trials  by  referees  are  conducted  in  the 
same  manner  as  a  trial  by  the  court  Bums' 
Rev.  St  1894,  §  566  Hlev.  St  1881,  i  537); 
Railway  Co.  v.  Bradley,  7  Ind.  49;  Gllmore 
T.  Board,  35  Ind.  344;  Pitts  t.  Langsdale,  32 
Ind.  218;  Way  v.  Pravel,  61  Ind.  162;  Lee  v. 
State,  88  Ind.  256.  Both  by  the  statute  re- 
ferred to  and  the  decisions  of  this  court  er- 
roneous conclusions  of  law  must  be  taken  ad- 
vantage of  by  exceptions  thereto,  taken  ei- 
ther before  the  referee  or  In  the  trial  court 
Roush  V.  Emerick,  80  Ind.  551;  Bremmer- 
man  v.  Jennings,  101  Ind.  253.  When  the 
report  of  a  referee  is  general,  it  stands  as  a 
general  finding  or  verdict;  and  when  it  is 
special,  with  conclusions  of  law.  It  stands  as 
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a  special  verdict  or  special  finding  In  the 
trial  court.  Railway  Co.  v.  Bradley,  supra; 
Gllmore  v.  Board,  supra;  Pitts  v.  Langsdale, 
supra;  Way  v.  Fravel,  supra;  Lee  v.  State, 
supra.  TTierefore,  If  such  conclusions  of  law 
are  erroneous,  they  must  be  objected  to  In 
the  same  way  that  such  conclusions  of  law 
are  objected  to  In  a  special  finding  of  the 
facts,  with  conclusions  of  law  thereon,  by 
the  circuit  court.  That  cannot  be  done  by 
a  motion  to  modify  such  conclusions.  Rada- 
baugh  v.  Silvers,  135  Ind.  605,  35  N.  E.  694, 
and  authorities  there  cited;  Nading  v.  El- 
liott, 137  Ind.  261,  36  N.  B.  695.  Therefore, 
the  first  and  second  assignments  of  errors  do 
not  present  the  questions  sought  to  be  raised 
by  them. 

The  fifth  asslgrnment  cannot  avail  the  ap- 
pellant, because  there  Is  nothing  In  the  tran- 
script to  show  the  grounds  on  which  the 
court  acted  In  overruling  the  motion.  The 
motion  was,  as  we  have  seen,  to  tax  all  the 
costs  in  the  case  to  the  defendant,  for  the 
reason  that  there  was  a  finding  in  favor  of 
the  plaintiff  on  all  the  issues  in  the  case. 
That"  may  all  be  true,  and  yet  not  right  to 
tax  all  the  costs  against  the  defendant. 
There  was  no  Judgment  rendered  for  costs 
for  or  against  anybody.  If,  for  any  reason, 
as  on  account  of  a  continuance,  or  failure  to 
perfect  a  change  of  venue,  or  the  like,  any 
part  of  the  costs  were  properly  chargeable 
against  the  appellant,  it  was  not  error  to 
overrule  bis  motion  to  tax  all  of  them 
against  the  appellee.  It  is  our  duty  to  pre- 
sume that  there  were  good  and  sufficient  rea- 
sons for  the  ruling  of  the  court  on  that  mo- 
tion until  the  contrary  is  made  affirmatively 
to  appear  by  the  record.  Hunter  v.  Thomas, 
87  Ind.  145;  Harter  v.  Blzroth,  111  Ind.  159, 
12  N.  E.  129,  and  cases  there  cited;  Elliott, 
App.  Proc.  {  592.  and  authorities  there  cited. 

The  errors  assigned  being  unavailable,  the 
Judgment  is  affirmed. 


(142  Ind.  94) 

STATE  ex  rel.  CULBBRT  v.  LINKHAUBK. 

(Supreme  Court  of  Indiana.    Sept.  20,  1895.) 

Bhbu»— Vaoanot  in  OrpicE— Houdiho  Oteb  bt 
Affointbe. 

1.  Const,  art.  6,  8  2,  provides  that  no  per- 
son shall  hold  the  office  of  sheriff  more  than  four 
years  in  snccession.  Id.  art  2,  {  ll,  provides 
that,  where  the  law  prohibits  a  person  from 
holding  the  same  office  for  more  than  a  certain 
number  of  years  continuously,  the  time  such  of- 
fice is  held  under  appointment  shall  not  be 
counted  a  part  of  the  time.  Mdd,  that  one  who 
was  appointed  to  and  completed  the  term  of  of- 
fice (of  sheriff)  of  one  who,  after  being  elected 
to  succeed  bimself  for  a  term  of  two  years,  died 
before  qualifying.  Is  eligible  to  hold  the  office  for 
the  re^lar  term  of  two  years  succeeding  that 
for  which  he  was  appointed  on  the  death,  before 
qualifying,  of  the  person  elected  to  such  term. 

2.  Const,  art.  15,  §  3,  provides  that  a  person 
holding  office  by  law  for  a  given  term  shall  hold 
until  his  successor  Is  elected  and  qualified.  Rev. 
St  1894,  {  7579  (Rev.  St  1881.  {  5563).  author- 
izes the  county  board  to  fill  vacancies  in  the  of- 
fice of  sheriff  by  appointments  which  shall  ex- 


pire when  "a  successor  is  elected  and  qualified." 
Hdd,  that  where  the  person  elected  sheriff  died 
before  qualifying,  and  defendant  was  appointed 
to  and  complpted  his  term,  and  the  person  elect- 
ed at  the  next  general  election  also  died  before 
qualifying,  there  was  no  vacancy,  and  defendant 
continued  to  hold  the  office. 

Appeal  from  circuit  court.  Jay  county;  D. 
D.  Heller,  Judge. 

Information  In  the  nature  of  quo  warranto, 
en  relation  of  James  S.  Culbert,  against  Jacob 
O.  lilnkhauer,  to  oust  defendant  from  the 
office  of  sheriff.  From  a  Judgment  for  de- 
fendant, relator  appeals.     Affirmed. 

Headlngton  &  La  FoUette,  for  appellant. 
O.  H.  Adair  and  John  M.  Smith,  for  appellee. 

HACKNEY,  J.  The  appeUant  ffied  in  the 
lower  court  an  Information  in  the  nature  of  a 
quo  warranto,  to  oust  the  appellee  from  the 
office  of  sheriff  of  Jay  county.  A  demurrer 
for  the  want  of  sufficient  facts  was  sustained 
to  the  Information,  and  that  ruling  Is  the  only 
assigned  error.  The  niaterial  facts  presented  . 
by  the  Information  were  that  one  Glllum  was 
elected  in  1892  to  succeed  himself  in  said  of- 
fice, and  after  qualifying  he  departed  this  life 
on  December  22,  1892.  On  the  23d  day  of 
December,  1892,  the  board  of  commissioners 
of  Jay  county  appointed  the  appellee  to  the 
vacancy  occasioned  by  the  death  of  Olllum, 
and  he  gave  bond,  took  the  oath  of  office,  en- 
tered upon  the  duties,  and  continued  in  the 
possession,  of  said  office,  and  occupied  the 
same  at  the  filing  of  the  information.  At  the 
November  election  In  1894,  John  English  was 
ejected  to  said  office,  but  before  he  had  filed 
his  bond,  or  taken  the  oath  of  office,  he  de- 
parted this  life,  on,  to  wit,  November  7,  1894. 
Upon  the  theory  of  the  existence  of  a  vacan- 
cy by  reason  of  the  foregoing  facts,  the  board 
of  commissioners  of  Jay  county,  in  regular 
form,  appointed  the  relator  to  fill  such  sup- 
posed vacancy,  and  he  took  the  oath  of  office, 
tendered  his  bond,  and  demanded  possession 
of  the  office,  which  demand  was  refused  by 
the  appellee.  Tbae  is  no  contention  that  the 
election  of  English,  without  his  having  quali- 
fied, had  the  effect  to  create  a  vacancy  In  the 
office,  but  it  is  Insisted  by  the  appellant  that 
a  vacancy  occurred  by  reason  of  the  expira- 
tion of  the  period  for  which  the  appellee  was 
appointed,  and  that  the  appellee  holding  in 
the  second  term,  and  to  the  end  of  the  fourth 
year,  for  which  Glllum  was  elected,  he  waa, 
imder  the  constitution,  ineligible  to  hold 
longer. 

The  office  ia  an  elective,  constitutional  of- 
fice, and  the  term  of  eUglbllity  Is  limited  to 
the  following  words:  "No  person  shall  be  eli- 
gible to  the  office  of  •  ♦  •  sheriff  more 
than  four  years  in  any  period  of  six  years." 
Const  art  6,  §  2  (Rev.  St  1894,  {  152;  Rev. 
St  1881,  8  152).  It  is  further  provided  by 
the  constitution,  however,  that  "in  all  cases, 
in  which  it  is  provided  that  an  office  shall  not 
be  filled  by  the  same  person  more  than  a  cer- 
tain number  of  years  continuously,  an  a.p- 
polntment  pro  tempore  shall  not  be  reckoned 
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a  part  of  that  term."  Id.  art  2,  S  11  (Rev. 
St  1894,  S  92;  Rer.  St  1881,  i  92).  It  wiU 
be  seen,  therefore,  that  by  the  constitution, 
which  created  the  office  and  the  llmitatloa  up- 
on the  eligibility  of  the  persons  who  may  hold 
the  office,  the  appellee,  at  the  time  of  the  re- 
lator's appointment,  was  not  Ineligible  to  con- 
tinue In  the  office.  See,  also,  Gosman  ▼. 
State,  106  Ind.  203,  6  N.  E.  349,  and  authori- 
ties there  cited.  In  the  absence  of  the  pro- 
vision that  pro  tempore  appointees  should  not 
be  affected  by  the  general  limitation,  we 
should  Incline  to  the  construction  that  the 
general  limitation  was  upon  the  person,  and 
had  no  such  reference  to  the  tenure  as  to  per- 
mit the  computation,  against  a  pro  tempore 
Incumbent,  of  the  time  his  predecessor  had 
occupied  the  office.  See  Gosman  y.  State,  su- 
pra. To  ascertain  the  appellee's  right  to  hold 
the  office,  it  Is  Important  that  we  look  to  the 
source  of  his  authority.  The  constitution 
makes  no  provision  for  the  filling  of  vacancies 
.  in  the  office  of  sherifC,  but  provides  that  "va- 
cancies In  county  »  •  •  offices  shall  be  fill- 
ed in  such  manner  as  may  be  prescribed  by 
taw."  Article  6,  J  9  (Rev.  St  1894,  S  159; 
Rev.  St  1881,  §  159).  Pursuant  to  this  provi- 
sion of  the  constitution,  it  has  been  provided 
by  law  that  the  board  of  county  commission- 
ers shall  fill  vacancies  in  the  office  of  sheriff 
by  appointments  which  "shall  expire  when  a 
successor  is  elected  and  qualified,  who  shall 
be  elected  at  the  next  general  •  •  •  elec- 
tion »  •  •  proper  to  elect  such  officers." 
Rev.  St  1894,  {  7579  (Rev.  St  1881,  {  6563). 
Not  only  do  we  find  this  legislative  provision 
that  the  appellee's  right  to  hold  the  office 
continued  until  his  successor  should  be  elect- 
ed and  qualified,  but  we  find  the  following 
constitutional  guaranty  of  that  right:  "When- 
ever it  is  provided  •  •  •  in  any  law  which 
may  be   hereafter  passed,   that  any   officer 

•  •  •  shall  hold  his  office  for  any  given 
term,  the  same  shall  be  construed  to  mean 
that  such  officer  shall  hold  his  office  for  such 
term  and  until  his  successor  is  elected  and 
qualified."  Article  15,  I  3  (Rev.  St  1894,  } 
225;  Rev.  St  1881,  {  225).  By  the  sanction 
of  the  constitution  and  of  the  law  the  appel- 
lee's right  to  hold  the  office  untn  his  suc- 
cessor was  elected  and  qualified  was  guaran- 
tied; and  if  not  Ineligible,  and  there  is  no  res- 
ignation, death,  or  other  occurrence  creating  a 
new  vacancy,  the  retator  could  acquire  no 
right  to  the  office  by  an  appointment  from  tiie 
board  of  commissioners.  State  v.  Harrison, 
U3  Ind.  435,  16  N.  B.  384,  and  authorities 
there  cited.  The  power  of  the  board  Is  only 
to  fill  a  vacancy,  and.  no  vacancy  existing, 
their  appointment  was  void.  The  tangnage 
of  section  7579,  Rev.  St  1894  (section  5563, 
Rev.  St  1881),  "and  such  appointment  shall 
expire  when  a  successor  Is  elected  and  quali- 
fied, who  shall  be  elected  at  the  next  general 

•  •    •    election    •     •     •    proper  to  elect 

•  •  •"  does  not  warrant  the  position  con- 
tended for  by  counsel,  that  the  election  pro- 
vided la  by  the  board  of  county  commission- 


ers, and  that  the  relator's  selection  was  pur- 
suant to  the  right  of  the  board  to  elect  It  Is 
not  necessary  that  we  should  define  and  dis- 
criminate between  the  words  "appointment" 
and  "election,"  for  the  language  of  the  statute 
directs  the  election  of  an  appointee's  successor 
"at  the  next  general  •  •  •  election,"  which 
Is  understood  only  as  meaning  the  election 
which,  in  the  language  of  the  constitution, 
"shall  be  held  on  the  first  Tuesday  after  the 
first  Monday  In  November."  Article  2,  J  14 
(Rev.  St  1894,  {  95;  Rev.  St  1881,  g  95).  Fur- 
ther than  this,  we  think  It  manifest  that  the 
words,  "who  shall  be  elected  at  the  next  gen- 
eral election,"  do  not  qualify  or  limit  the  du- 
ration of  the  appointee's  holding,  but  they  di- 
rect the  time  for  the  election  of  the  ap- 
pointee's successor.  The  appointee's  holding 
Is,  by  the  plain  provision  of  the  statute,  until 
such  successor  Is  elected  and  qualified.  There 
was  no  error  in  the  ruling  of  the  trial  court, 
and  the  judgment  la  affirmed. 


044  tad.  f?S) 

ZiOESCH  «t  al.  V.  EOEHLER.I 

(Supreme  Court  «f  Indiana.     Sept  18,  1895.) 

Kesbxvbd  Qdestions— Suffioibnot  of  Nono»— 
KiLUHO  or  Animals  bt  OrncBita — Dub  Pboobbs. 

1.  There  can  be  no  question  aa  to  the  safB- 
dency  of  the  notice  given  to  the  lower  court  of 
intention  to  reserve  questions  of  law  under 
Rev.  St.  1894,  g  642  (Rev.  St  1881,  i  630),  where 
the  lower  court  pursuant  to  the  notice,  fully 
and  correctly  prepares  the  special  bill  of  exce^ 
tjons  so  as  to  present  briefiy  and  distinctly  each 
question  urged  for  reversal. 

2.  Rev.  St.  1894,  $  2202,  anthorizing  cerUin 
officers  to  l^iU  any  animal  found  neglected  or 
abandoned,  and  which,  in  the  opinion  of  three 
reputable  citizens,  is  injured  or  diseased  past  re- 
covery, or,  by  age,  has  become  useless,  is  invalid 
so  far  as  it  authorizes  the  killing  without  any 
notice  to  the  owner  of  the  examination  as  to  its 
condition. 

Appeal  from  superior  court  Allen  county; 
O.  M.  Dawson,  Judge. 

Action  by  Paul  Koehler  against  Gewge  H. 
Loesch  and  others.  Judgment  tor  plaintiff. 
Defendants  appeal.    Affirmed. 

T.  E.  Ellison,  for  appellants.  Randall  A 
Doughman,  for  appdlee. 


HACKNEY,  3.    Action  and  recovery  by  the 

appellee  against  the  appellants  for  causing  the 
death  of  two  of  his  horses.  The  case  comes 
to  this  court  on  reserved  questions  of  law  un- 
der section  630,  Rev.  St  1881  (section  642, 
Rev.  St  1894).  The  appellee  denies  the  suffi- 
ciency of  the  record,  because  of  the  general 
character  of  the  notice  given  to  the  lower 
court  of  the  Intention  of  the  appellants  to  w 
reserve  and  present  such  questions.  The  char- 
acter and  the  sufficiency  of  the  notice  are,  as 
a  general  rule,  questions  for  the  trial  court; 
the  object  of  the  notice  being  to  enable  that 
court  to  prepare  the  special  bill  of  exceptions 
so  as  to  disclose  briefly  and  distinctly  aoA 
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port  at  the  record  or  proceeding  as  will  pre- 
sent to  the  court  of  review  the  particular 
qnestlon  involved.  No  doubt,  the  character 
and  the  suflScIency  of  such  notice  may  become 
questions  for  the  court  of  review,  as  when 
the  lower  court  has  deemed  the  notice  Insuffi- 
cient to  comprehend  all  of  the  rulings  sought 
to  be  presented;  bat  where,  as  In  the  present 
case,  the  lower  court  has,  pursuant  to  the  no- 
tice, fully  and  correctly  prepared  the  special 
bill  of  exceptions  so  as  to  present  briefly  and 
distinctly  each  question  urged  for  reversal, 
there  Is  propwly  no  question  as  to  the  suffi- 
ciency of  the  notice.  The  case  of  Shugart  v. 
Miles,  125  Ind.  445,  25  N.  E.  541,  Instead  of 
supporting  the  appellee's  view  of  this  question, 
sanctions  the  rote  we  have  stated. 

The  appellants  sought  to  justify  the  Ulllng 
by  the  provisions  of  section  SS4:,  Elliott's  Supp. 
(section  2202,  Rev.  St  1894),  which  are  as  fol- 
lows: "Any  sheriff,  constable,  marshal,  police- 
man  or  agent  of  any  society  for  the  preven- 
tion of  cruelty  to  animals,  may  kill  or  cause 
to  be  klUed  any  animal  found  neglected  or 
abandoned  and  which.  In  the  opinion  of  three 
reputable  citizens.  Is  injured  or  diseased  past 
recovery,  or,  by  age,  has  become  useless." 
The  court  instructed  the  Jury  that  the  Justi- 
fication was  not  complete  unless  it  was  shown 
that  the  appellee  had  notice  of  the  "seizure 
and  the  investigation,"  and  imless  "said  horses 
were,  in  truth  and  in  fact,  so  diseased  ae  in- 
jured as  to  be  past  recoveiy,  or,  by  reason  of 
age,  were  useless."  The  evidence  showed  that 
the  horses  were  in  charge  of  a  youth  who  was 
engaged  in  hauling  brick  with  them  for  the 
appellee;  that  the  appellants  were  officers  and 
agents  of  the  Ft  Wayne  Humane  Society  for 
the  Prevention  of  Cruelty  to  Animals  and  Chil- 
dren, and  that  the  appellants,  without  notice 
to  the  appellee,  procured  the  opinion  of  three 
reputable  citizens  that  said  horses  had  been 
neglected  and  abused,  and  were  Injured  and 
diseased  past  recovery,  and  had,  because  of 
their  age,  become  useless;  that,  with  no  mal- 
ice, and  acting  upon  such  opinion,  they  caused 
said  animals  to  be  killed.  As  to  whether  said 
hMses  had  been  injured  or  diseased  beyond 
recovery,  <k  were,  by  age,  useless,  the  evi- 
dence was  in  conflict;  and  we  may  assume 
that,  tf  this  was  a  proper  issue,  the  jury  found 
the  weight  of  the  evidence  in  favor  of  the  ap- 
pellee. It  will  be  observed  that  the  require- 
ments of  the  instruction  above  quoted  are  not 
within  the  letter  of  the  statute  urged  In  Justifi- 
cation of  the  acts  complained  of,  and,  as  it  is 
asserted  by  counsel  for  appellants,  and  conced- 
ed by  counsel  for  the  appellee,  it  was  the  the- 
ory of  the  trial  court  that,  without  such  notice 
to  the  owner,  said  statute  would  be  unconstl- 
tationoL  Argument  has  been  made,  also,  as 
to  whether  the  legislature  did  not  intend  that 
the  statute  should  apply  only  to  animals  run- 
ning at  large,  and  abandoned  or  neglected,  an-1 
not  as  permitting  one's  team  to  be  unhitched 
from  the  wagon,  where  he  may  have  left  it  for 
the  moment  and  by  summary  proceeding  have 
It  killed.   We  take  it  that  it  can  matter  litUe 


which  interpretation  is  found  to  be  correct, 
since,  upon  either  view,  the  destruction  of  the 
animals  Is  provided  for  without  notice,  actual 
or  constructive,  to  the  ownor.  By  the  fun- 
damental law  It  Is  provided  that  no  i>erson 
shall  be  deprived  of  his  pr(^>ert7  without  due 
process  of  law.  Does  the  statute  under  con- 
sideration violate  this  guaranty  to  the  citizen? 
The  confiscation  and  destruction  of  the  ani- 
mals cannot  be  justified  as  a  penalty  for  the 
violation  of  the  law  against  cruelty  to  ani- 
mals, as  under  the  statutes  of  some  states 
where  it  is  provided  that  as  a  port  of  the 
penalty,  the  property  employed  in  an  unlaw- 
ful trade,  an  Illegal  act,  may  be  seized  and 
destroyed.  Such  statutes  are  those  authoriz- 
ing the  destruction  of  gambling  devices,  in- 
toxicating liquors,  fish  nets,  traps,  etc.  In 
that  class  of  cases  it  is  not  only  a  part  of  the 
prescribed  penalty,  but  it  is  held  to  be  a 
necessary  element  of,  and  to  rest  iq>on,  a  Judg- 
ment of  guilt  and  of  forfeiture.  Hey  Sing 
leck  ▼.  Anderson,  57  Cal.  251;  Ijowry  v. 
Rainwater,  70  Mo.  152;  Greene  v.  James,  2 
Curt  187,  Fed.  Gas.  No.  5,766;  State  v.  Rob- 
bins,  124  Ind.  308.  24  N.  E.  978.  See,  also. 
State  V.  Miller,  48  M&  576;  State  ▼.  Snow,  S 
R.  I.  64;  Weller  v.  Snover,  42  N.  J.  Law,  341. 
Though  the  police  power  may  uphold  statutes 
of  that  nature,  the  statute  before  us  does  not 
rest  upon  the  exercise  of  that  power.  It  does 
not  extend  the  right  as  an  element  of  punish- 
ment to  the  owner  of  the  animals  killed,  and 
wholly  omits  the  essential  element  of  notice, 
included  in  the  class  of  cases  to  which  we 
have  referred.  Nor  can  it  be  maintained 
that,  as  an  exercise  of  the  police  power,  it  is 
a  method  of  quarantine,  since  it  does  not 
make  the  destruction  depend  upon  the  exist- 
ence of  infectious  or  contagious  disease,  or 
other  condition  affecting  public  health  or  com- 
fort The  forfeiture  and  destruction  author- 
ized by  the  statute  is  not  a  part  of  the  pen- 
alty for  the  offense  of  cruelly  using  the  ani- 
mals. It  Is  permitted  simply  because  the 
animals  may  be  injured  or  diseased  past  re- 
covery, or,  from  age,  may  be  useless,  and 
where  the  owner  may  have  neglected  or 
abandoned  them.  In  State  v.  Robblns,  supra, 
this  court  said:  "It  is  fundamental  that  no 
person  can  be  deprived  of  any  article  which 
is  recognized  as  property  without  a  judicial 
hearing,  after  due  notice.  No  degree  of  mis- 
conduct or  vrrong  can  Justify  the  forfeiture 
of  the  property  of  a  citizen,  except  in  pur- 
suance of  some  judicial  procedure,  of  whidi 
the  owner  shall  have  notice,  and  in  which 
he  shall  have  an  opportunity  to  contest  the 
ground  upon  which  the  forfeiture  Is  claimed." 
In  Kuntz  v.  SumpOon,  117  Ind.  1,  19  N.  E. 
474,  it  was  said:  "That  notice  is  required  in 
all  cases  where  Individual  property  rights 
are  involved,  and  the  matter  is  not  one  of 
pure  discretion,  has  been  again  and  again  de- 
cided by  our  own  and  other  courts.  Strosser 
T.  City  of  Ft  Wayne.  100  Ind.  443;  Troyer 
T.  Dyar,  102  Ind.  396,  1  N.  E.  728;  Jackson 
T.  State,  103  Ind.  260.  2  N.  E.  742;  Johnson 
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T.  Lewte,  115  Ind.  490,  18  N.  B.  7;  Board  t. 
Graver,  115  Ind.  224, 17  N.  E.  290,  and  cases 
cited."  In  Lowry  t.  Rainwater,  supra,  it  is 
said:  "Forfeitures  of  rights  and  projterty 
cannot  be  adjudged  by  legislative  acts,  and 
confiscations  without  a  Judicial  bearing  after 
due  notice  would  be  void  as  not  being  due 
process  of  law."  In  King  v.  Hayes  (Me.)  13 
AtL  882,  a  case  involving  tbe  exact  question 
before  us.  It  was  said:  "We  are  of  opinion 
that  so  much  of  tbe  provisions  of  Rev.  St  c. 
124,  (  42,  as  allowed  the  defendant  to  con- 
demn, conclusively  fix  the  value  of,  and  de- 
stroy the  defendant's  horse,  without  any  no- 
tice, actual  or  constructive,  to  tbe  owner.  In 
order  that  he  might  be  heard,  is  in  violation 
of  the  fundamental  law,  which  prohibits  any 
person  being  deprived  of  his  property  with- 
out due  process  of  law.  Dunn  v.  Burleigh,  62 
Me.  24.  Such  have  been  the  adjudications 
even  in  regard  to  the  destruction  of  intoxi- 
cating liquors  Intended  for  unlawful  sale. 
Fisher  V.  McGirr,  1  Gray,  1;  Llncohi  v.  Smith, 
27  Vt.  355."  See,  also,  Pearson  v.  Zehr.  138 
lU.  48,  29  N.  B.  854,  where  It  Is  held  that  the 
slaughter  by  a  live-stock  commission  of  ani- 
mals supposed  to  be  suffering  from  contagious 
disease  does  not  conclude  tbe  owner  from 
recovering,  if  It  cannot  be  shown  that  such 
animals  actually  had  such  disease,  and  it 
was  said:  "To  permit  the  commissioners  to 
determine,  ex  parte,  that  some  of  the  horses 
had  the  glanders,  and  that  tbe  others  had 
been  exposed  thereto,  and  to  hold  that  de- 
termination a  Justification  for  slaughtering 
tbe  horses,  without  imi>o8lng  upon  the  appel- 
lants the  burden  of  establishing  affirmatively 
the  actual  existence  of  such  disease  and  such 
exposure,  would  not.l>e  a  valid  exercise  of 
the  police  power  of  the  state,  but  would  be 
a  palpable  violation  of  the  constitutional  pro- 
vision that  no  person  shall  be  deprived  of 
property  without  due  process  of  law."  A 
like  decision  was  rendered  in  Miller  v.  Hor- 
ton,  152  Mass.  540,  26  N.  E.  100,  and  it  was 
there  held  that,  in  tbe  absence  of  disease  con- 
stituting a  nuisance,  the  legislature  could  not 
extend  the  right  to  slaughter  without  notice 
and  an  opportunity  to  the  owner  to  be  beard. 
In  holding  that  the  statute  is  invalid.  In 
permitting  the  destruction  of  the  property  of 
a  citizen  without  due  process  of  law,  we 
would  not  be  understood  as  holding  that  the 
question  as  to  tbe  existence  of  the  statutory 
cause  for  destraction  must  be  submitted  to  a 
court  of  Justice,  nor  that  a  notice,  such  as  is 
required  in  ordinary  civil  or  criminal  pro- 
ceedings in  such  courts,  is  necessary;  but 
some  notice,  and  a  hearing  before  some  tri- 
bunal, must  be  provided.  Tbe  action  of  the 
circuit  court  in  adding  to  the  terms  of  the 
statute,  by  instructing  as  to  the  necessity  for 
notice.  It  is  conceded,  could  not  remedy  the 
omission  from  the  statute.  The  finding  of 
the  Jury  negatived  the  existence  of  notice, 
and,  under  the  instruction  given,  presents  the 
question  as  to  the  validity  of  the  statute  with- 
out notice.    The  Judgment  is  affirmed. 


(142  Ind.  113) 
GRIMES  V.  BUTSCH  et  aL 
(Supreme  Court  of  Indiana.   Sept  24, 1895.) 

KlOHTS  OF  OUABDUN— COSTODT  OV  WARD. 

In  habeas  corpus  for  the  custody  of  a 
minor,  it  appeared  that  the  petitioner  was  ap- 
pointed gnardian  in  Missonri,  where  he  resided 
at  the  commencement  of  the  proceedings,  and 
where  the  property  of  the  ward  was  sitnated; 
that  the  ward,  17  years  old,  though  provided 
with  a  good  home  and  educational  advantages 
by  his  guardian,  ran  away  to  his  sister  in  In- 
diana, who  was  only  22  years  of  age,  and  oth- 
erwise unfit  to  have  the  custody  of  her  brother. 
The  Missouri  statute  provides  that  a  guardian 
shall  have  the  control  of  his  ward's  person,  and 
charge  of  his  support.  Hdd,  that  petitioner  was 
entitled  to  the  custody  and  control  of  tlie  ward. 

Appeal  from  circuit  court  Vanderburg 
county;  W.  M.  Blakey,  Special  Judge. 

Application  by  Granville  P.  Grimes  for  a 
writ  of  Iial>eas  corpus  against  Nellie  Batsch 
and  another  to  obtain  the  custody  of  a  minor 
child.  From  a  Judgment  for  defendants,  peti- 
tioner appeals.    Reversed. 

Charles  L.  Wedding,  for  appellant 

JORDAN,  J.  This  was  an  application  un- 
der section  1107,  Rev.  St  1881  (section  1121, 
Rev.  St.  1894),  by  the  appellant,  as  the  guard- 
ian of  tbe  person  and  estate  of  Frank  M. 
Cooper,  a  minor,  for  a  writ  of  habeas  corpus 
against  the  appellee  to  obtain  the  custody  of 
his  said  ward,  who  was  alleged  to  be  re- 
strained by  the  appellees,  Nellie  Butsch  and 
husband.  By  their  return  to  tbe  writ  issued 
upon  the  petition,  appellees  denied  the  alle- 
gations therein,  and  alleged  and  recited  other 
facts  tending  to  show  that  the  appellant  had 
neglected  to  discharge  his  duties  as  guardian, 
and  was  not  fit  to  have  the  custody  and  con- 
trol of  the  ward.  A  hearing  by  the  court  of 
the  petition  resulted  in  a  finding  against  the 
guardian,  and  thereupon  the  court  made  and 
entered  the  following  order  and  Judgment: 
"It  Is  therefore  ordered  and  adjudged  by  the 
court  that  the  said  Granville  P.  Grimes,  the 
guardian  of  the  said  Frank  M.  Cooper,  place 
tbe  said  ward  in  school  at  the  mHItaiy  acad- 
emy known  as  'RIverview,'  located  In  tbe 
city  of  Pougbkeepsle,  in  the  state  of  New 
Tork,  and  that  said  guardian  provide  and 
furnish  the  necessary  funds  for  that  purpose, 
out  of  the  estate  of  his  said  ward  in  bis  hands, 
and  that  he  do  this  without  delay.  It  is  fur- 
ther ordered  by  the  court  that  said  ward, 
Frank  M.  Cooper,  be  permitted  by  his  guard- 
ian to  spend  the  time  of  his  vacation  either 
with  his  sister,  Mrs.  Nellie  Butsch,  or  with 
bis  guardian  and  rela1;lves  In  Missouri,  as  he, 
the  said  ward,  may  prefer;  and  that  said 
Granville  P.  Grimes  pay  the  costs  herein 
from  the  estate  of  his  said  ward."  A  motion 
for  a  new  trial  was  filed,  and,  while  the  same 
was  pending,  the  record  recites  that  the 
court,  being  informed  that  tbe  plalntlfT  had 
refused  to  carry  out  the  order  and  Judgment 
of  tbe  court  first  entered,  did  then  order  that 
tbe  defendant  Nellie  Butsch,  sister  of  the 
ward,  be,  and  was,  authorized  and  directed 
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to  place  said  ward  in  said  school  at  Pongh- 
keepsie,  N.  T.,  and  that  the  ward's  estate  be 
chargeable  with  the  expenses  of  his  educa- 
tion at  said  school.  To  this  order,  appellant 
objected  and  excepted,  and  thereupon  his 
motion  for  a  new  trial  was  overruled,  to 
which  ruling  he  excepted.  The  error  assign- 
ed, and  the  questions  here  presented,  arise 
upon  the  action  of  the  lower  court  In  over- 
mllng  the  motion  for  a  new  trial,  and  are 
based  upon  the  evidence  In  the  cause. 

We  have  not  been  favored  with  a  brief  up- 
on the  part  of  appellees,  and  are  not  in- 
formed of  the  reasons,  If  any,  which  they 
urge  to  sustain  the  judgment  below.  The 
evidence  which  Is  in  the  record  clearly  estab- 
lishes—and the  same  is  not  successfully  con- 
troverted—the following  facts:  That  the 
appellant  is  a  foreign  guardian  of  the  person 
and  estate  of  Frank  M.  Cooper,  a  minor  child 
of  David  L.  Cooper,  deceased.  That  appel- 
lant was  appointed  guardian  of  said  ward  by 
the  probate  court  of  Monroe  county,  in  the 
state  of  Missouri,  at  which  county  the  guard- 
ian then  and  still  resides.  That  the  father 
of  said  minor  resided  and  died  at  said  county 
of  Monroe.  That,  subsequent  to  the  death 
of  the  father,  the  mother  also  died,  a  resi- 
dent of  the  aforesaid  county,  leaving'  the 
guardian  as  the  only  legal  protector  of  this 
ward.  That,  prior  to  the  ward  coming  to 
the  state  of  Indiana,  he  resided  In  said  Mon- 
roe county,  at  the  home  of  his  guardian. 
There  all  his  relatives  resided,  except  the  ap- 
pellee his  married  sister,  who  resides  at  Ev- 
ansvUle,  Ind.,  and  all  of  his  estate,  both  real 
and  personal,  is  situated  in  that  county,  and 
the  guardianship  Is  still  pending  and  under 
the  control  of  the  probate  court  thereof. 
This  ward  is  an  inexperienced  youth  of  about 
17  years  of  age,  easily  susceptible  to  the  in- 
fluences of  his  sister,  the  appellee,  who,  as  It 
appears  from  the  evidence.  Is  only  22  years 
of  age,  and,  for  other  reasons,  is  wholly  unfit 
to  have  the  control  or  custody  of  her  brother. 
The  evidence  shows  that  the  guardian  is  an 
exemplary  man  in  all  respects;  that  he  was 
an  especial  friend  of  the  boy's  father,  and  ac- 
cepted the  appointment  of  guardian  by  rea- 
son of  the  father's  request,  made  in  his  last 
sickness.  He  provided  the  ward  with  a  good 
home  at  his  own  house,  and  placed  him  In 
the  Missouri  Valley  College,  at  Marshall,' 
Mo.,  for  the  purpose  of  giving  him  a  good 
education.  He  was  appointed  guardian  in 
1885.  The  ward's  estate  at  that  time 
amounted  to  about  f  20,000,  and  by  the  man- 
agement of  the  guardian  it  has  been  in- 
creased until  it  amounts  to  over  $31,000. 
During  the  fall  of  1894,  through  the  persua- 
sions of  the  appellee  Nellie  Butsch,  the  ward 
was  Induced  to  run  away  from  the  school 
where  the  appellant  had  placed  him,  and 
come  to  Bvansville,  Ind.,  to  reside  with  her 
at  her  home  in  said  city.  Appellant,  togeth- 
er with  a  half-brother  of  the  ward,  came  to 
E^vansville  to  Induce  him  to  return.  Appel- 
lee refused  to  permit  the  boy  to  leave,  and 


Informed  the  appellant  that  he  dared  not 
take  her  brother  back  to  Missouri,  and,  if  he 
attempted  to  do  so,  she  would  call  upon  the 
police  to  prevent  it.  and  further  stated  that 
the  matter  must  be  settled  in  the  courts. 
The  statute  of  the  state  of  Missouri,  which 
was  In  evidence,  provides  that  "the  guardian 
of  the  person,  whether  natural  or  legal,  shall 
be  entitled  to  the  charge,  custody,  and  con- 
trol of  the  person  of  his  ward,  and  the  care  of 
his  education,  support  and  maintenance,"  etc 
Bev.  St  1889,  {  5287.  Here  Is  a  mandatory, 
positive,  and  controlling  law  of  the  state 
wherein  the  guardian  and  his  ward  are  domi- 
ciled, and  in  the  probate  court  of  which  state 
the  guardianship  is  pending.  The  appdlant's 
rights  under  this  statute,  In  this  respect,  are 
higher  than  those  of  the  relatives  or  friends  of 
the  ward.  There  are  no  reasons  or  grounds 
apparent  from  the  evidence  that  would  au- 
thorize or  justify  the  trial  court  in  denying  to 
the  appellant  the  rights,  relative  to  his  ward, 
granted  to  him  by  this  statute.  It  cannot  be 
controverted  upon  legal  grounds,  we  think, 
that  where,  as  In  this  case,  the  right  of  the 
guardian  to  the  custody,  control,  and  educa- 
tion of  his  ward  is  clearly  shown  under  the 
livf,  it  is  the  duty  of  the  court  to  yield  there- 
to, and  award  to  him  this  right.  This  right, 
although  existing  under  the  laws  of  a  sister 
state,  wUl  be  respected  and  enforced,  upon  a 
proper  showing,  by  the  courts  of  this  state. 
If  It  was  supposed  that  the  custody  of  this 
ward,  and  his  care  and  education,  and  the 
management  of  his  estate,  diould  be  changed, 
application  therefor  ought  to  be  made  to  the 
proper  court  to  the  state  of  Missouri  for  an  ex- 
amination and  determination  of  that  question. 
The  ward,  under  the  facts  herein,  had  no  iww- 
er  to  change  his  domicile  by  running  away 
from  his  guardian  In  the  state  of  Missouri, 
and  coming  to  this  state.  Appellant,  as  the 
guardian  in  Monroe  county,  Mo.,  was  entitled, 
under  the  law  of  that  state,  to  have  charge  of 
this  minor,  to  order  to  enable  him  to  provide 
tot  his  protection,  maintenance,  and  education. 
It  is  manifest,  therefore,  that  the  finding  and 
order  of  the  court  are  not  sustained  by  the  evi- 
dence, and  are  contrary  to  the  law.  The  judg- 
ment of  the  trial  court  Is  reversed,  at  the  cost 
of  the  appellees,  Christopher  C.  and  Nellie 
Butsch,  and  the  court  is  directed  to  sustain 
the  motion  for  a  new  trial,  and  to  proceed  In 
accordance  with  this  c^ptoion. 


aa  Ind.  701) 
HUTTS  et  al.  v.  MARTIN 

(Supreme  Court  of  Indiana.    Sept  18, 1895.) 
Appbal— Pabtibs. 
Where  plaintiffs,  and  10  out  of  14  de- 
fendants, have  been  omitted  in  the  assignment 
of  errors,  the  appeal  will  be  dismissed. 

Appeal  from  circuit  court,  Montgomery 
county;  J.  F.  Harney,  Judge. 

Action  against  Milton  T.  Hutts,  John  B. 
Martto,  and  others.     From  the  judgment, 
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Hutts  and  two  other  defendants  appeal,  mak- 
ing Martin  appellee.     Dismissed. 

Ij.  J.  Coppage,  for  appeUants.  Paul  A 
Broner,  for  appellee. 

HOWARD,  0.  J.  An  examination  of  the 
record  and  briefs  before  us  would  seem  to 
lead  to  the  conclusion  that  this  case  has 
been  carefully  tried,  and  a  correct  Judgment 
rendered.  We  are  first  met,  however,  with 
a  motion  to  dismiss  the  appeal;  several  rea- 
sons being  given,  one  that  the  assignment  of 
errors  does  not  name  all  the  parties  to  the 
Judgment  Omitting  those  who  filed  dis- 
claimers at  the  trial,  there  remain  as  par- 
ties to  the  Judgment  and  decree  the  2  plain- 
titFs  and  14  defendants.  In  the  assignment 
of  errors,  the  plaintiffs  are  wholly  omitted, 
as  are  also  10  of  the  defendants.  Three  de- 
fendants only  are  made  appellants,  and  one 
appellee.  In  the  final  Judgment,  the  court, 
after  making  partition  of  the  real  estate  to 
the  plaintiffs  and  certain  of  the  defendants, 
subject  to  liens  in  favor  of  parties  named, 
decreed  that  "ail  other  defendants  in  said 
complaint  have  no  title,  claim,  or  Interest 
whatever  in  said  real  estate."  In  Snyder  v. 
State,  124  Ind.  335,  24  N.  E.  891,  Mitchell,  J., 
citing  authorities,  and  referring  to  the  sixth 
rule  of  this  court,  that  "the  assignment  of 
errors  shall  contain  the  full  names  of  the 
Itarties,"  said:  "The  assignment  of  errors  Is 
the  appellant's  complaint,  and  the  only  par- 
ties before  this  court,  or  over  whom  it  ac- 
quires Jurisdiction,  are  those  whose  names 
appear  therein."  It  is  true  that  parties  who 
do  not  wish  to  appeal  may  decline  to  do  so, 
and  their  names  will  be  considered  as  strick- 
en from  the  assignment  of  errors.  But  In 
the  case  before  us,  none  of  the  omitted  par- 
ties have  declined  to  Join  in  the  appeal. 
Their  rights  are  certainly  involved.  In  favor 
of  some  of  them,  title  was  awarded  to  parts 
of  the  real  estate,  while  against  others  title 
was  quieted.  The  merits  of  the  appeal  could 
not  be  passed  upon  without  having  all  these 
parties  before  the  court  See  Gourley  t. 
Embree,  137  Ind.  82,  36  N.  B.  846;  Bozeman 
T.  Gale,  139  Ind.  187,  35  N.  E.  828;  Elliott, 
App.  Proc.  {8  322,  401,  and  authorities  cited. 
The  appeal  is  dismissed. 

a43  Ind.  EU) 
BOWBN,  Oonnty  Treasorer,  v.  HESTER.* 
(Supreme  Court  of  Indiana.     Sept  19,  1895.) 

ESTABLUBMBST    Of    HlOBWATS— StaTUTOBT  FbO- 
OBBDINOS — RbPOBT    OV  ViKWKRS— AHBND- 

MSNT  BT  Commissioners — Notiok. 

1.  The  board  of  commisaionen  have  author- 
ity, in  proceeding!  to  establish  a  highway,  to 
amend  the  report  of  the  viewers  and  engineer 
appointed  by  them  to  examine  the  proiMsed 
route,  and  report  the  lands  that  will  be  ben- 
efited thereby,  by  adding  a  list  of  the  lands  so 
reported,  and  to  assess  such  additional  lands  to- 
gether with  those  reported  as  benefited  by  the 
viewers. 

2.  ^Hie  record  of  the  board  of  commissioners 
of  proceedings  before  them  to  establish  a  high- 
way cannot  be  collaterally  attacked. 

X  Bebearlns  denied. 


S.  Where  the  record  of  the  board  of  com- 
missioners of  proceedings  before  them  to  es- 
tablish a'  highway  shows  that  the  viewers'  re- 
port, aa  originally  snbmitted,  was  amended  to 
include  additional  property  in  the  assessment 
for  benefits,  a  petition,  in  an  action  to  restrain 
the  collection  of  such  assessment,  which  alleges 
that  the  board  orally  instructed  the  viewers  not 
to  report  petitioner's  land,  it  having  subsequent- 
ly been  included  by  the  amendment  is  demur- 
rable. 

4.  That  certain  property  was  not  embraced 
in  the  report  of  the  viewers,  as  benefited  by  th« 
establishment  of  a  proposed  highway,  will  not 
deprive  the  commissioners  of  Jurisdiction,  where 
the  notice  of  the  return  of  the  report  and  of 
the  time  tltat  the  commissioners  would  meet  to 
hear  it  has  been  duly  published,  as  required  by 
Rev.  St  1894,  §  6860  (Rev.  St  1881,  S  5096). 

Appeal  from  circuit  court,  Putnam  county; 
&  M.  McGregor,  Judge. 

Action  by  James  M,  Hester  against  Wil- 
lard  A.  Bowen,  as  county  treasurer,  to  re- 
strain the  collection  by  defendant  of  certain 
assessments  against  plaintiff's  land  to  pay 
the  expenses  of  constructing  a  highway. 
From  an  order  overruling  defendant's  demur- 
rer to  the  complaint,  he  appeals.    Reversed. 

Frank  D.  Ader  and  Henry  H.  Mathias,  for 
appellant  O.  G.  Moore,  D.  B.  Williams,  and 
8.  A.  Hays,  for  appellee. 


McCABE,  J.  The  appellee  sued  the  appel- 
lant to  enjoin  the  collection  of  certain  assess- 
ments against  bis  land  to  pay  the  expense 
of  the  construction  of  the  Mt  Meridian  and 
Putnamville  free  macadamized  road,  con- 
structed by  the  board  of  commissioners  of 
said  Putnam  county  under  the  act  approved 
March  3, 1877.  Bums'  Rev.  St  1891,  ${  6855- 
6867  (Rev.  St  1881,  {{  5091-5103).  It  is  as- 
signed for  error  here  that  the  circuit  court 
overruled  appellant's  demurrer  to  the  com- 
plaint, sustained  appellee's  demurrer  to  the 
second  paragraph  of  appellant's  answer,  and 
overruled  his  motion  for  a  new  trial.  The 
complaint  is  so  long,  with  many  needless 
averments  and  repetitions,  making  48  pages 
of  the  transcript,  that  we  will  only  outline 
so  much  thereof  as  appellee  has  seen  fit  In 
his  brief  to  summarize,  discuss,  and  rely  on.' 

The  principal  objection  made  in  the  com- 
plaint against  the  validity  of  the  assessment 
against  appellee's  land  is  that  he,  in  sub- 
stance, alleges  that  the  viewers  and  engineer 
—the  only  ones  ever  appointed  by  the  board 
to  examine,  view,  and  straighten  said  road, 
and  report  to  the  commissioners  the  public 
necessity  of  the  improvement,  the  damages 
claimed,  the  estimate  of  the  expense  thereof, 
and  the  lands  that  would  be  benefited  there- 
by, and  ought  to  be  assessed  for  the  expense 
of  the  same— did  not  in  their  report  state 
that  appellee's  land  would  be  benefited  by 
such  improvement;  that,  notwithstanding  the 
failure  of  such  viewers  to  report  the  appel- 
lee's land  benefited  by  the  proposed  improve- 
ment said  board  had  caused  his  lands  to  be 
assessed  $47  on  the  first  assessment,  and 
$18.50  on  a  second  assessment  to  meet  a  de- 
ficiency In  the  first  assessment,  to  pay  the 
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ezi>enBe  of  said  improvement,  and  said  sums 
had  been  placed  on  the  duplicate  as  delin- 
quent, and  the  same  was  in  the  bands  of  the 
defendant,  as  treasurer,  who  was  threaten- 
ing to  proceed,  by  levy  and  sale  of  plaintltC's 
property,  to  collect  said  sums.  It  has  been 
repeatedly  held  by  this  court  that  lands  can- 
not be  taxed  for  such  an  improvement  in  a 
sum  exceeding  the  benefits  which  accrue  to 
the  land  by  reason  of  the  improvement 
Board  of  Com'rs  v.  Fullen,  Ul  Ind.  410, 12  N. 
E.  298;  Campbell  v.  Board  of  Com'rs,  118 
Ind.  .119,  20  N.  E.  772;  Guckien  v.  Eothrock, 
137  Ind.  355,  37  N.  E.  17.  The  fourth  sec- 
tion of  the  act  (Burns'  Rev.  St  1894,  §  6858; 
Kev.  St.  1881,  §  5094)  provides  that  the  view- 
ers and  engineer  shall  report  to  the  board  at 
their  next  regular  session,  showing,  among 
other  things,  the  lands  that  will  be  benefited 
by,  and  ought  to  be  assessed  for,  the  ex- 
pense of  such  improvement  The  next  sec- 
tion provides,  among  other  things,  that,  np- 
on  the  return  of  said  report,  if,  in  their  opin- 
ion, public  utility  require  it,  they  shall  enter 
an  order  of  record  that  the  improvement  be 
made,  which  order  sh^l  state,  among  other 
things,  the  lands  which  shall  be  assessed  for 
the  expense  of  the  same.  And  the  next  sec- 
tion provides  that  the  commissioners  shall 
immediately  appoint  three  freeholders  a  com- 
mittee to  apportion  the  estimated  expense  of 
said  improvement  upon  the  real  property  em- 
braced in  the  order  aforesaid,  and  report  the 
same  to  the  county  auditor.  It  is  therefore 
contended  by  the  appellee  that  the  commis- 
sioners had  no  jurisdiction  to  embrace  any 
lands  in  their  record  entry,  ordering  the  im- 
provement to  be  made,  other  than  those  speci- 
fied in  the  report  of  the  viewers  and  engineer; 
and  it  Is  alleged  in  the  complaint  that  no 
other  such  lands  were  embraced  in  said  or- 
der, and  tliat  plaintiff's  lands  were  not  so 
embraced,  and  therefore  they  had  no  power, 
in  appointing  the  committee  to  apportion  ex- 
pense, to  authorize  such  committee,  and  it 
is  alleged  that  they  did  not  authorize  such 
committee,  to  apportion  any  of  such  expense 
on  any  other  lands  than  those  embraced  in 
the  order  aforesaid.  And  hence  it  is  con- 
tended that  the  action  of  the  apportioning 
committee  in  apportioning  a  part  of  the  ex- 
pense on  appellee's  laud,  as  is  alleged  they 
did,  was  without  authority  of  law,  and  void, 
and,  therefore,  the  board  had  no  power  or 
jurisdiction  to  order  appellee's  land  to  stand 
assessed.  Hence  it  is  argued  that  its  as- 
sessment is  void.  But  it  is  shown  in  the 
complaint  that  the  appellee's  land  lies  wllbiu 
two  miles  of  the  contemplated  improvement, 
and  is  therefore  liable,  under  the  act,  to  as- 
sessment for  such  improvement,  if  benefited 
thereby.  It  is  further  shown  in  the  com- 
plaint that  the  report  of  the  apportioning 
committee  was  filed  with  the  auditor  on  Sep- 
tember 4,  1884,  and  that  he  gave  notice,  by 
publication  in  a  newspaper  printed  and  pub- 
lished in  Putnam  county,  of  the  filing  of 
such  report,  and  that  on  November  18,  1884, 


the  board  would  meet  at  his  office  to  bear 
the  same,  and  that  on  said  day  they  met  at 
said  office  to  hear  said  report,  and  entered 
the  following  order:  "Comes  now  McC. 
Hartley,  auditor,  and  presents  the  report  of 
John  W.  McNaiy,  William  Broadstreet,  and 
James  H.  Sparks,  viewers  in  the  cause  filed 
within,  and  said  report  is  as  follows,  after 
correction  made  by  the  board  from  the  evi- 
dence submitted."  Then  the  complaint  char- 
ges that  no  order  was  made,  confirming  the 
report  of  the  apportioning  committee,  either 
as  made  or  corrected,  but  that  the  auditor, 
before  entering  the  list  of  lands  contained  in 
said  report,  made  the  following  entry:  "And 
now  comes  said  viewers  and  report  the  fol- 
alowing  lands  and  lots  benefited,  which  said 
land  and  lots  are  by  the  board  added  to  the 
foregoing  list,  and,  after  correction,  to  stand 
assessed  for  the  construction  of  the  Mt  Me- 
ridian and  FutnamvlUe  free  macadamized 
road."  Then  the  complaint  charges  "that 
said  pretended  entry  was  inserted  by  the 
auditor  in  the  copy  of  said  report  and  was 
no  part  of  said  report,  and  the  commission- 
ers made  no  correction  of  said  report  show- 
ing said  lands  were  benefited."  This  amend- 
ed report  contained  appellee's  lands  as  among 
those  benefited  by  the  contemplated  improve- 
ment 

The  allegation  tliat  the  commissioners 
made  no  correction  of  the  report  of  the  view- 
ers showing  what  lands  were  benefited  is  a 
direct  contradiction  of  what  the  complaint 
itself  shows  that  the  commissioners'  record 
states.  Both  entries,  quoted  into  tiie  com- 
plaint taken  together,  show  that,  on  evidence 
submitted  and  considered  by  the  board,  it 
corrected  the  report  of  the  viewers  and  en- 
gineer, and  added  certain  lands  and  lots 
benefited  to  the  list  of  lands  already  con- 
tained in  that  report,  making  said  report  in- 
clude, as  the  complaint  shows,  appellee's 
land.  The  averment  that  the  report  of  the 
apportioning  committee  was  never  confirm- 
ed by  the  board  is  scarcely  less  a  contradic- 
tion of  what  the  complaint  discloses  that  the 
commissioners  record  contains.  The  final  or- 
der quoted  Into  the  complaint  was  that  "said 
lands  and  lots  are  by  the  board  added  to 
the  foregoing  list,  and,  after  correction,  to 
stand  assessed,"  etc.  This  pretty  clearly  im- 
plies that  the  amended  report  of  the  appor- 
tioning committee  is  confirmed,  because  such 
lands  and  lots  could  not  stand  assessed  with- 
out a  confirmation  of  the  report  of  the  ap- 
portioning committee.  In  Stoddard  r.  John- 
son, 75  Ind.,  at  page  31,  it  was  said:  "And 
It  is  not  necessary  that  the  record  of  the 
board  shall  show  an  express  finding  upon 
such  facts.  Such  finding  will  be  presumed 
in  support  of  the  proceedings,  if  the  record 
shows  an  order  granting  the  petition,  or  for 
the  taking  of  the  steps  necessary  to  the  ac- 
complishment of  the  end  designed.  In  this 
case  the  order  for  the  appointment  of  the 
viewers  and  engineer,  and  fixing  the  time  and 
place  of  their  meeting.  Is  equivalent  to  a  find- 
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Ing  of  the  facts  necessary  to  have  been 
found,  and  to  an  adjudication  of  the  board 
that  the  petition  itself  is  sufflelent."  And  in 
Million  V.  Board  of  Com'rs,  89  Ind.,  at  page 
13,  It  was  said:  "Nor  was  it  necessary,  we 
think,  that  the  finding  of  these  jurisdictional 
facts  by  the  county  board  should  be  shown 
by  its  record  in  express  terms."  Under  these 
decisions,  the  complaint  states  enough  of  the 
commissioners'  record  to  show,  at  least,  an 
implied,  if  not  an  express,  confirmation  of 
the  report  Section  5  of  the  act  (Bums'  Rer. 
St  1894,  S  6859;  Rev.  St  1881,  {  5096),  after 
providing,  upon  the  return  of  the  report  of 
viewers,  for  the  entry  of  an  order  ai>on  the 
record  that  the  Improvement  be  made  upon 
the  conditions  therein  specified,  further  pro- 
vides that:  "If,  at  any  time  after  making 
such  final  order,  the  commissioners  stiall  find 
that  there  has  been  an  omission  of  lots  or 
lands  within  the  territory  sought  to  be  as- 
sessed, or  that  there  has  been  manifest  In- 
justice in  the  apportionment  of  taxes,  or  that 
public  necessity  requires  any  alteration  in 
the  manner  of  the  Improvement  as  ordered 
they  are  authorized  to  make  such  addition 
and  reapportionment  as  they  may  deem  Just 
and  proper."  The  complaint  before  us 
shows  that  the  commissioners'  record  states 
that  they  did  the  very  thing  that  the  above- 
quoted  provision  authorized  them  to  ao, 
namely,  to  make  such  addition  and  reappor- 
tionment as  they  deemed  Just  and  proper  of 
omitted  lands  or  lots  within  the  territory 
sought  to  be  assessed.  That  territory  com- 
prised all  lands  and  lots  within  two  miles 
of  the  contemplated  improvement  as  provid- 
ed in  section  4  of  the  act  Bums'  Rev.  St 
1894,  i  6858  (Rev.  St  1881,  8  5094).  In  Mil- 
lion V.  Board  of  C!om'rs,  supra,  this  court 
quoting  from  Ricketts  v.  Spraker.  77  Ind. 
371,  in  speaking  of  this  provision  of  aectloji 
5,  said:  "The  statute  confers  ample  authority 
upon  the  commissioners  to  make  all  needed 
corrections,  and  to  supply  all  omissions. 
*  *  *  Tlie  presumption  is  that  they  did 
their  duty,  and  placed  all  the  lands  nnon  thA 
list  It  was,  at  least  incumbent  upon  the 
appellants  to  show,  not  only  that  the  com- 
mittee omitted  lands,  but  that  other  public 
ofilcers  did  not  supply  the  omission."  To  the 
same  effect  Is  Oavln  v.  Board  of  Com'rs,  104 
Ind.  201,  3  N.  B.  846. 

The  averment  that  the  commissioners  did 
not  correct  the  report  of  the  viewers  so  as  to 
show  that  appellee's  lands  were  benefited,  or 
that  the  apportionment  report  was  not  con- 
firmed, as  before  observed  is  a  contradic- 
tion of  the  commissioners'  record.  It  is  true 
that  the  commissioners'  record,  as  stated  In 
the  complaint  is  not  as  fnll  and  complete 
as  might  have  been  made;  but  there  to 
enough  stated  to  indicate  that  the  board 
amended  the  report  of  the  viewers  and  en- 
gineer so  as  to  add  the  omitted  lands,  and 
show  that  they  were  benefited  by  the  Im- 
provement as  they  were  authorized  to  do  by 
■ection  B  of  the  act,  and  that  the  apportion- 


ment report  as  corrected,  was  oonfirmed  by 
the  board.  It  was  said  in  Million  v.  Board 
of  Clom'rs,  supra,  quoting  from  Bittlnger  v. 
Bell,  65  Ind.  445,  that:  "It  is  not  to  be  ex- 
pected that  the  orders  of  a  board  of  com- 
missioners will  be  drafted  with  that  degree 
of  legal  accuracy  and  precision  of  statement 
usually  found  in  orders,  decrees,  and  Judg- 
ments of  the  circuit  court  There  are  no  es 
tablished  forms  or  precedents  for  the  orders 
of  a  board  of  commissioners;  and,  if  those 
orders  are  right  in  substance,  their  form  will 
be  of  little  consequence."  If  the  board  had 
jurisdiction,  the  record  of  its  proceedings  and 
orders  import  absolute  verity,  and  cannot  be 
collaterally  impeached  or  contradicted,  as 
was  attempted  to  be  done  by  the  complaint 
Million  V.  Board  of  Com'rs,  supra;  Ricketts  v. 
Spraker,  supra;  Stoddard  v.  Johnson,  supra; 
Davidson  v.  Koehler,  76  Ind.  398;  Sauer  v. 
Twining,  81  Ind.  366.  Besides,  the  twelfth 
section  (Burns'  Rev.  St  1894,  {  68G6;  Rev. 
St  1881,  S  5102)  provides  that:  "No  person 
shall  be  permitted  to  take  advantage  of  any 
error  committed  In  any  proceeding  to  lay  out 
construct  or  Improve  any  road  under  and 
by  virtue  of  this  act;  nor  of  any  error  com- 
mitted by  the  county  commissioners  or  by 
the  county  auditor,  or  by  the  engineer  or  sur- 
veyor or  other  person  or  persons  In  the  pro- 
ceedings to  lay  out  construct  or  Improve  any 
such  road;  nor  of  any  informality,  error  or 
defect  appearing  In  the  record  of  such  pro- 
ceeding, unless  the  party  complaining  is  af- 
fected thereby."  In  Million  v.  Board  of 
Com'rs,  supra,  In  speaking  of  this  provision, 
this  court  said:  "Under  this  provision  of  the 
statute,  it  Is  not  enough  for  the  complaining 
party  to  show  that  he  is  affected  by  the  pro- 
ceeding to  lay  out,  construct  or  Improve  any 
road,  but  he  must  clearly  show,  we  think, 
that  he  Is  injuriously  affected,  and  In  what 
respect  by  the  Informality,  error,  or  defect 
of  which  he  complains,  and  that  the  same 
cannot  be  corrected  by  the  county  board,  be- 
fore he  can  be  permitted  to  take  advantage 
thereof  by  an  action  in  the  circuit  court" 
To  the  same  effect  Is  Stoddard  v.  Johnson, 
supra.  There  Is  no  such  showing  in  the  com- 
plaint. There  Is  no  statement  nor  attemot 
to  state,  that  appellee's  land  was  not  within 
two  miles  of  the  proposed  improvement  or 
that  it  was  not  benefited  every  cent  that  was 
assessed  against  it  by  the  improvement  But 
it  is  alleged  in  the  complaint  that  the  com- 
missioners ordered  the  viewers  and  engineer 
not  to  report  the  appellee's  land,  along  with 
about  4,000  acres  of  other  lands  lying  within 
two  miles  of  said  improvement  and  west  of 
B  certain  described  line,  as  benefited,  and,  In 
obedience  to  said  order  and  direction,  said 
viewers  and  engineer  did  not  report  any  of 
said  lands  west  of  said  line  as  benefited  by 
said  improvement  and  the  appellee's  lands 
were  among  them.  It  Is  therefore  urged 
that  ss  appellee's  land  was  found  not  em- 
braced in  the  report  of  said  viewers  as  bene- 
fited, appellee  bad  no  occasion  to  take  any 
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further  notice  of  the  proceedings,  and  that 
be  was  misled  by  the  order.  But  It  la  al- 
leged that  such  order  or  direction  was  verbal 
only,  and  never  entered  of  record  on  the 
commissioners'  record.  This  is  nothing  more 
nor  less  than  an  attempt  to  collaterally  Im- 
peach the  record  by  interpolating  something 
Into  It  to  destroy  it,  to  say  nothing  of  the 
fact  that  the  commissioners  are  not  author- 
ized to  make  such  an  order.  Such  record,  as 
we  have  seen,  cannot  be  thus  collaterally 
impeached.  The  statute  In  question  clothed 
the  board  of  commissioners  with  original  Jo- 
risdiction  in  the  several  counties  of  the  state, 
and  required  them  to  exercise  judicial  powers 
in  the  location,  establishment,  and  construc- 
tion of  free  gravel,  macadamized,  or  paved 
roads.  Million  v.  Board  of  Com'rs,  supra; 
Stoddard  y.  Johnson,  supra.  Therefore,  the 
board  had  jurisdiction  of  the  subject,  as  the 
appellee's  complaint  shows  that  a  petition  for 
such  Improyement  was  presented  to  said 
board.  Ely  v.  Board  of  Com'rs,  112  Ind.  lidl, 
14  N.  B.  236;  Hobbs  v.  Board  of  Com'rs,  116 
Ind.  370,  19  N.  E.  186. 

There  are  two  notices  required  by  the  act 
to  confer  jurisdiction  over  the  persons  affect- 
ed. One  Is  a  notice,  to  be  given  by  the  au- 
ditor, by  publication  in  a  newspaper  printed 
in  the  county  for  three  consecutive  weeks,  of 
the  time  and  place  of  the  meeting  of  the  view- 
ers. On  the  return  of  the  r^[>ort  of  the  com- 
mittee to  apportion  benefits,  the  auditor  Is  re- 
quired to  give  notice  thereof  In  a  newspaper 
published  and  circulated  in  the  county,  and 
shall  also  give  three  weelcs'  notice  of  the  time 
when  the  commlsBioners  will  meet  to  hear  the 
same.  When  these  notices  are  given,  then 
the  jurisdiction  over  the  persons  affected  Is 
complete.  The  notice  of  the  time  and  place 
of  meeting  of  the  viewers  is  for  the  purpose 
«f  enabling  persons  who  are  damaged  to  ap- 
peal to  the  viewers  therefrom.  That  only  ap- 
plies to  a  small  part  of  the  four-mile  strip  of 
land  liable  to  assessment,— that  part  Injuri- 
ously affected  by  the  establishment  of  the 
road.  The  appellee  makes  no  complaint  that 
he  was  damaged  by  the  road  being  construct- 
ed on  or  through  his  land,  but  his  sole  com- 
plaint is  against  his  assessment  Therefore, 
be  and  all  those  similarly  situated  were  not 
concerned  with  the  report  of  the  viewers  and 
engineer,  whether  it  did  or  did  not  Include 
bis  land  as  benefited,  because  there  is  no  pro- 
vision for  any  hearing  of  such  report,  and  no 
provision  is  made  for  objecting  thereto  on  ac- 
count of  its  Including  lands  as  benefited.  No 
notice  Is  required  of  the  filing  of  such  report 
But  when  the  report  of  the  apportioning  com- 
mittee Is  filed  with  the  auditor,  notice  thereof 
is  required  to  be  given,  and  a  notice  when  and 
where  the  commissiono's  will  hear  the  same. 
Then  exceptions  and  objections  may  be  filed 
thereto,  and  tried  before  the  commissioners. 
Then,  and  not  till  then,  is  any  landholder  au- 
thorized to  appear  and  object  to  the  proceed- 
ings; and,  if  the  notices  above  mentioned 
faave  been  given,  then  Jurisdiction  has  been 


acquired  over  every  person  affected  by  or 
interested  in  the  proceedings.  In  the  Injunc- 
tion case  of  White  v.  Fleming,  114  Ind.,  at 
page  575,  16  N.  E.,  at  page  495,  this  court 
said:  "In  the  absence  of  averment  to  the 
contrary,  we  would  be  bound  to  assume,  even 
If  it  did  not  appear,  that  the  auditor  of  Rip- 
ley county,  in  the  discharge  of  his  plain  statu- 
tory duty,  gave  the  notices  provided  for  in 
section  5092,  Rev.  St  1881  (section  6856,  Rev. 
St  1S94),  In  the  manner  prescribed  therein, 
and  that  the  county  board  thus  acquired  full 
and  complete  jurisdiction  of  all  the  parties 
interested  In  the  proposed  Improvement,  and 
especially  of  the  plaintiff  herein.  If  the 
plaintiff  felt  himself  aggrieved  by  any  of  the 
subsequent  orders  or  proceedings  by  or  before 
the  county  board.  In  the  prosecution  of  the 
proposed  improvement,  our  laws  gave  him  a 
complete  and  adequate  remedy  for  his  griev- 
ances by  providing  for  an  appeal  from  such 
orders  or  proceedings  to  the  circuit  court  of 
the  county."  To  the  same  effect  are  Hobbs 
V.  Board  of  Com'rs,  116  Ind.  376,  19  N.  E. 
186;  Board  of  Com'rs  v.  Justice,  133  Ind.  89, 
30  N.  E.  1085.  It  appears  by  the  complaint 
that  the  notice  required  by  section  6860, 
Burns'  Rev.  St  1894  (section  5090,  Rev.  St 
1881),  as  to  the  filing  of  the  report  of  the  ap- 
portioning committee,  and  the  time  and  place 
of  hearing  thereof,  was  given.  All  persons 
owning  land  within  two  miles  of  the  contem- 
plated improvement  were  bound  to  take  no- 
tice that  such  report  might  affect  them,  even 
though  their  lands  wei-e  at  first  not  reported 
by  the  viewers  and  engineer  as  benefited  by 
the  proposed  Improvement,  because  they  were 
bound  to  know  the  law,  and  that  law,  as  we 
have  seen,  authorizes  the  commissloneis  to 
amend  or  correct  the  report  of  the  viewers 
and  engineer,  and  make  such  addition  of  omit- 
ted lands  and  lots,  and  reapportionment  there- 
of, as  they  might  deem  just  Until  the  re- 
port of  the  apportioning  committee  liad  been 
heard  by  the  commissioners,  acted  upon,  and 
finally  confirmed  by  them,  the  Interest  of  ev- 
ery landowner  within  two  miles  of  the  road 
was  liable  to  be  affected  by  such  order, 
whether  his  lands  had  been  reported  benefited 
or  not  by  the  viewers  and  engineer.  For  this 
reason,  they  were  required  to  be,  and  In  this 
case  were,  notified,  as  already  stated,  of  the 
time  and  place  when  and  where  the  commis- 
sioners would  hear  such  report,  and  where 
they  could  make  any  and  all  such  legal  objec- 
tions to  any  apportionment  or  assessment 
against  their  lands  that  they  might  have; 
and,  such  objections  proving  unavailing  be- 
fore the  commisaloners,  an  appeal  would  He, 
from  the  final  order  confirming  sudb  report, 
to  the  circuit  court  Tomlinson  v.  Peters,  120 
Ind.  237,  21  N.  E.  910.  Any  action  taken  by 
the  board  on  such  hearing,  however  erroneous, 
within  the  limits  of  the  petition,  the  purview 
and  general  scope  of  the  act  under  which  the 
proceeding  was  had,  is  binding  upon  the  par- 
ties affected,  over  whom  jurisdiction  has  been 
acquired  by  the  notices  mentioned,  when  col« 
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laterally  attacked,  as  Is  sought  to  be  done  In 
this  case.  Stoddard  v.  Johnson,  supra;  Rlck- 
etts  T.  Spraker,  supra;  Million  ▼.  Board  of 
Com'rs,  supra;  Board  of  Com'ra  t.  Justice, 
supra;  McEneney  ▼.  Town  of  SuUiTan,  125 
Ind.  407,  25  N.  E.  540;  Railway  Oa  v.  Sutton, 
130  Ind.  405,  30  N.  B.  291;  White  v.  Fleming, 
supra,  and  cases  there  cited. 

There  are  other  objections  urged  to  the  va- 
lidity of  the  assessment,  but  they  are  mere 
Irregularities,  sucb  as  the  ones  already  men- 
tioned would  hare  been  If  such  alleged  Irreg- 
ularities bad  not  \>eea  contradicted  by  the 
commissioners'  record  as  stated  In  the  com- 
plaint before  us. 

Appellee's  learned  counsel,  quoting  from 
cases  in  this  court,  says:  "When  statutory 
powers  are  conferred  upon  a  court  of  Inferior 
jurisdiction,  and  a  mode  of  exercising  these 
powers  Is  prescribed,  the  course  iK>Inted  out 
must  be  substantially  followed,  or  the  acta 
and  Judgments  of  the  court  are  coram  non 
Judlce,  and  void,"— citing  White  v.  Conover, 
5  Blackf.  462;  Fleming  v.  Height,  101  Ind. 
46&  The  same  rule  was  Invoked  in  the  grav- 
el-road case  of  Stoddard  r.  Johnson,  supra, 
the  counsel  citing  a  long  Ust  of  cases  in  this 
court,  beginning  with  State  v.  Conner,  6 
Blackf.  325.  Of  those  cases,  all  similar  to 
the  ones  cited  here  by  the  appellee,  this  court 
there  said,  on  page  32,  that:  "In  most  of  these 
cases,  the  questions  were  raised  on  appeal, 
and  Involved  no  collateral  attack.  In  so  far 
as  many  of  these  cases  hold  that  the  Jurisdic- 
tion of  an  Inferior  court  must  be  shown  In  Its 
own  record,  they  accord  with  our  present 
ruling,  and  with  the  cases  cited  supra.  Some 
of  them  contain  dicta  against  the  Indulgence 
of  presumptions  In  favor  of  the  proceedings 
of  inferior  courts  after  Jurisdiction  has  been 
acquired,  and  to  the  efFect  that  their  proceed- 
ings are  void  unless  In  strict  compliance  with 
the  law.  If  BO,  they  are  not  In  harmony 
with  the  cases  cited,  and  in  such  respects  are 
overruled."  One  of  the  cases  cited  by  appel- 
lee In  support  of  the  rule  he  Invokes  is  a  case 
where  the  attadt  on  the  proceedings  was  not  a 
collateral  one,  but  was  by  way  of  appeal,  and 
therefore  has  no  application  to  the  case  at  bar. 
The  other— State  v.  Conner,  6  Blackf.  325 
—falls  under  the  condemnation  of  this  court 
in  Stoddard  v.  Johnson,  supra.  In  the  latter 
case, at  pages  34  and  35,  this  court  said:  "The 
complaint  charges  numerous  errors  and  de- 
fects In  the  reports  of  the  original  viewers, 
and  of  the  committee  of  apportionment;  as, 
for  Instance,  that  benefited  lands  had  been 
omitted,  and  other  tracts  so  defectively  de- 
scribed as  that  the  assessments  made  thereon 
were  void.  It  Is  evident,  however,  that  these 
and  like  objections  do  not  affect  the  Jurisdic- 
tion, and,  if  true,  constitute  errors  and  Irreg- 
olarlties  which  the  law  expressly  authorizes 
the  board  to  correct  at  any  time."  To  the 
same  effect  are  Ricketts  v.  Spraker,  supra; 
Board  of  Com'rs  v.  Justice,  supra;  McEneney 
T.  Town  of  Sullivan,  supra;  Railway  Co.  v. 
Sutton,  supra.    Therefore  the  complaint  did 


not  state  facts  sufficient  to  constitute  a  cause 
of  action,  and  hence  the  circuit  court  erred  In 
overruling  the  demurrer  thereto.  The  Judg- 
ment is  reversed,  with  directions  to  sustain 
the  demurrer  to  the  complaint. 


aa  Ind.  sot) 

WINCHESTER  ELECTRIC  LIGHT  CO.  et 
aL  V.  VBAL.» 

(Supreme  Court  of  Indiana.     Sept  19,  1S9S.) 

CoKTSAOTS — Public  Poliot— IjOakiso  Codntt 
Pciiiis— Rkoovert. 
Under  Rev.  St.  1804,  f  2019  (Rev.  St 
1881,  S  1942),  designating  as  embezzlement  the 
conversion  to  one's  own  use,  or  that  of  another, 
of  public  funds  intrusted  to  him,  where  a  coun- 
ty treasurer  loaned  county  funds  as  his  own,  be 
cannot  enforce  the  secnritiea  taken  therefor. 

Appeal  from  circuit  court,  Randolph  county; 
L.  J.  Monks,  Judge. 

Action  by  George  W.  Veal  against  the  Win- 
chester Electric  Light  Company  as  principal, 
and  Its  directors  as  sureties,  on  certain  mort- 
gage notes  taken  to  secure  the  repayment  of 
money  loaned  to  them  by  him  while  county 
treasurer,  and  belonging  to  the  county.  From 
orders  sustaining  demurrers  to  several  para- 
graphs of  their  answer,  defendants  appeal. 
Reversed. 

Joseph  W.  Thomi>son,  for  appellants.  B.  L. 
Watson  and  Cheney,  Macy  &  Ooodricb,  tor 
appellee. 

HOWARD,    O.    J.    TUB    was   an  action 

brought  1^  the  appellee  upon  two  mortgage 
notes  executed  by  the  appellant  electric  light 
company,  as  principal,  and  by  the  remaining 
appellants,  directors  of  said  company,  as  sore- 
ties.  Demurrers  were  sustained  to  several 
special  paragraphs-  of  answer  to  the  complaint, 
and  these  rulings  present  the  only  question 
for  our  consideration.  Substantially  the  same 
state  of  facts  Is  averred  In  each  of  the  special 
paragraphs  of  answer,  namely,  that  at  the 
time  the  loan  was  made  the  appellee  was  coun- 
ty treasurer  of  Randolph  county,  and  the 
mon^  for  which  the  notes  were  given  was 
taken  from  the  funds  of  the  county  treasury, 
and  was  Illegally  by  appellee,  as  sucb  treas- 
urer, loaned  to  the  appellant  company,  In  vio- 
lation of  the  penal  statutes  of  the  state,  and 
hence  cannot  be  recovered  by  him  In  this  ac- 
tion. The  particular  statute  claimed  to  have 
been  violated  (section  2019,  Rev.  St  1894;  sec- 
tion 1942,  Rev.  St  1881)  is  as  follows: 

"Whoever  being  charged,  or  in  any  man- 
ner intrusted,  with  the  collection,  receipt,  safe- 
keeping, transfer,  or  disbursement  of  any  mon^ 
ey,  funds,  securities,  bonds,  cboses  In  action, 
or  other  property  belonging  to  or  under  the 
control  of  the  state  or  of  any  state  officer,  or 
belonging  to  or  under  the  control  of  any  coun- 
ty, civil  or  school  township,  city  or  town  In  this 
state,  converts  to  his  own  use,  or  to  the  use 
of  any  other  person  or  persons,  corporation  or 
corporations,  in  any  manner  whatever,  con- 
trary to  law;  or  uses,  by  way  of  Inveetmant 

1  Sebearlns  d«m«d,  M  M.  &  HI. 
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in  any  kind  of  in-operty;  or  loians,  either  with 
or  without  Intereeft;  or  deposits  with  any  per- 
son or  persona,  corporation  or  corporations, 
contrary  to  law;  or  exchanges  for  other  funds, 
except  as  allowed  by  law,  any  portion  of  such 
money,  funds,  secuiitles,  bonds,  choses  in  ac- 
tion, or  other  property— Is  guilty  of  embezzle- 
ment, and  upon  conviction  thereof,  shall  be 
imprisoned  in  the  state  prison  not  more  tnan 
twenty-one  years  nor  less  than  two  years, 
fined  not  exceeding  double  the  value  of  the 
money  or  other  property  embezzled,  and  dls- 
frauclilsed,  and  rendered  Incapable  of  holding 
rny  office  of  trust  or  profit  for  any  determi- 
nate period." 

It  seems  dear  that  under  this  statute  the 
appellee,  In  loaning  the  money  in  his  hands 
as  county  treasurer,  was  gull^  of  a  felony. 
It  is  hence  argued  that,  having  thus  engaged 
in  the  c(Hnmt8slon  of  an  act  made  criminal  by 
the  law  of  the  state,  the  appellee  is  not  In  po- 
sition to  invoke  the  same  law  to  aid  him  In 
the  recovery  of  the  money  loaned;  that  by  as- 
sisting him  to  make  good  his  loan  the  law 
would,  in  efTect,  be  but  abetting  him  in  bis 
wrongdoingi^n  other  words,  that  the  law  can- 
not help  the  criminal  to  reap  the  fruits  of  his 
vrii'ie,  but  must  leave  him  where  it  finds  him; 
and  the  county  can  IooIe  only  to  the  treasurer 
personally  and  to  his  bondsmen  to  make  good 
any  loss  that  may  be  occasioned  to  the  treas- 
ury by  the  failure  to  recover  the  money  so  ille- 
gally loaned.  It  is  admitted  tliat  the  plea 
here  made  by  the  borrower  Is  not  one  of  hon- 
or, but  rather  of  ijare  legal  right.  "We  accept 
and  adopt,"  say  counsel  for  appellants,  "the 
language  of  Judge  Worden  In  Rock  v.  Stinger, 
36  Ind.  S46,  where  he  says;  'We  may  re- 
mark, however,  that  the  defense  has  nothing 
in  it  to  commend  Itself  to  favorable  consid- 
eration; but,  notwithstanding  this,  it  should 
prevail  if  the  rigid  law  is  with  the  defend- 
ants.'" Counsel  also  quote  from  Holman  r. 
Johnson,  Cowp.  S43,  who-e  it  was  said  by 
Lord  Mansfield:  'The  objection  that  a  con- 
tract is  immoral  or  illegal,  as  between  plain- 
tiff and  defendant,  sounds  at  all  times  very 
ill  bi  the  month  of  the  defendant  It  Is  not 
for  his  sake,  however,  that  the  objection  Is 
ever  allowed,  but  it  is  founded  In  general 
principles  of  pdicy,  which  the  defendant  has 
the  advantage  of,  contrary  to  the  real  Justice 
as  between  him  and  the  plalntifiT,  by  accident, 
it  I  may  so  say.  •  •  •  No  court  will  lend 
Its  aid  to  a  man  who  founds  ills  cause  of  ac- 
tion upon  an  immoral  or  illegal  act.  If,  from 
the  plaintiff's  own  stating  or  otherwise,  the 
cause  of  action  appears  to  arise  ex  turpi  causa, 
or  the  transgression  of  a  positive  law  of  his 
country,  there  the  court  says  he  has  no  right 
to  be  assisted.  It  Is  upon  that  ground  that 
the  court  goes,  not  for  the  sake  of  the  defend- 
ant, but  because  they  will  not  lend  their  aid 
to  such  a  plaintiff."  It  is  said  by  counsel  for 
appellee  that  the  rulhig  of  the  trial  court  In 
the  case  before  us  was  based  upon  the  theory 
that  the  legal  title  to  the  money  loaned  was 
tn  the  treasurer,  and  that  consequently  be  had 


the  right  to  loan  and  collect  the  same;  and 
that  in  making  such  ruling  the  court  below 
was  but  following  the  decisions  of  this  court 
Counsel  tor  appellants  contend  that  these  de- 
cisions were  made  before  the  enactment  In 
1881,  of  the  penal  statute  above  set  out  and 
that  this  court  has  not,  since  that  date,  held 
that  the  treasurer  can  loan  the  money  in  his 
hands,  although  It  has  held  that  the  legal  title 
to  the  money  Is  still  In  the  treasurer.  Harvey 
V.  State,  94  Ind.  150;  Rogers  v.  State.  00  Ind. 
218;  Rowley  ▼.  Fair,  104  Ind.  180,  3  N.  BJ. 
860.  It  is  to  be  noted,  however,  that  these 
and  other  like  decisions,  though  made  since 
the  enactment  of  the  criminal  statute  in  ques- 
tion, were  not  made  with  reference  to  that 
statute.  Not  until  now,  so  far  as  we  have 
been  able  to  learn,  has  tliat  statute  been 
brought  here  for  consideration;  and  now,  for 
the  first  time,  it  becomes  necessary  to  decide 
whether  a  contract  made  In  violation  of  the 
statute  Is  valid  and  enforceable  between  the 
parties.  Moreover,  even  as  to  the  treasurer's 
title  to  the  money  loaned,  the  holding  in  the 
case  of  Rowley  t.  Fah-,  supra,  is  to  the  effect 
that  such  title  Is  rather  technical  than  sab* 
stantlal,  and  is  acknowledged  only  for  the  bet* 
ter  security  of  the  funds,  and  not  for  the  use 
or  benefit  of  the  officer  himself.  In  that  case 
the  court,  speaking  by  Judge  Niblack,  said: 
"But  the  title  of  a  town«hlp  trustee  to  the 
money  for  which  he  is  held  accountable  Is  only 
recognized  to  the  extent  that  Is  necessary  for 
the  better  preservation  of  the  various  funds 
which  the  money  represents,  and  is  in  fact  a 
legal  title  only  In  a  technical  and  very  limited 
sense.  The  equitable  title  to,  and  the  benefi- 
ciary interest  In,  such  money  Is  in  the  town- 
ship; and,  in  that  view,  the  money  for  which 
the  trustee  is  liable  upon  his  bond  really  be- 
longs to  the  township."  It  was  accordhigly 
held  in  that  case  that  notes  and  other  evi- 
dences of  indebtedness  which  had  been  taken 
by  a  deceased  township  trustee  for  town- 
ship moneys  loaned  by  him  were  rightfully 
turned  over  to  his  successor  In  office,  and 
did  not  belong  to  his  administrator.  See, 
also.  State  v.  Wilson,  113  Ind.  501,  15  N. 
B.  596.  As  to  the  suggestion  that  such  loan- 
ing of  the  township  funds  by  the  former 
trustee  was  embezzlement,  the  court  express- 
ly refused  to  make  any  decision,  saying: 
"That  is  a  question  not  now  In  any  man- 
ner before  us,  and  concerning  which  we  are 
not  now  called  upon  either  to  intimate  or  to 
decide  anything."  In  the  case  now  under 
consideration,  the  appellee  having  violated  an 
express  statute  in  loaning  the  money  In  his 
hands  as  county  treasurer,  and  the  question 
being  before  us  for  decision,  the  holding  must 
be  that  he  can  maintain  no  action  baaed  upon 
his  own  Illegal  act  This  has  been  the  Inva- 
riable decisicm  of  all  courts.  "There  is,  to  my 
mind,"  said  Chancellor  Kent,  in  Orlswold  v. 
Waddlngton,  16  Johns.  438,  at  page  4S6, 
"something  monstrous  In  the  proposition  that 
a  court  of  law  ought  to  carry  Into  effect  a 
contract  founded  upon  a  breach  of  law.    It  ia 
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enconragliig  disobedience,  and  giving  disloy- 
alty its  nnballowed  fruits.  There  is  no  such 
mischieTOUs  doctrine  to  t>e  found  in  the 
booits."  See,  further.  Insurance  Co.  ▼.  Far- 
sytb,  2  Ind.  483;  Slter  v.  Sheets,  7  Ind.  132; 
Daniels  ▼.  Barney,  22  Ind.  207;  State  v. 
Sims,  76  Ind.  328;  Case  t.  JohnBcm,  91  Ind. 
477;  Railway  Co.  v.  Buck,  116  Ind.  566,  19  N. 
n.  456;  Leonard  v.  Poole,  114  N.  Y.  871,  21 
N.  B.  707;  Bowman  v.  Phillips  (Kan.  Sup.) 
21  Pac.  230;  1  Pars.  Cont  458;  Broom,  Leg. 
Max.  738. 

Bat  counsel  for  appellee  finally  contend  that 
In  cases  such  as  that  before  us  public  policy 
requires  that,  notwithstanding  the  violation 
of  the  statute,  the  contract  based  upon  such 
Tlolation  should  nevertheless  not  be  declared 
void.  Many  authorities,  also,  Including  cases 
In  this  and  other  courts,  are  cited  In  support 
of  such  contention,— among  them,  1  Story,  Eq. 
Jur.  H  298-300;  1  Pom.  Bq.  Jur.  S  403,  and 
notes;  Lester  v.  Bank.  3  Am.  Rep.  211;  Dem- 
Ing  V.  State,  23  Ind.  416;  Scotten  v.  State,  51 
Ind.  62;  State  v.  Levi,  99  Ind.  77.  In  these 
cases,  however,  other  interests  than  those  of 
the  parties  to  the  contracts  were  concerned; 
and  it  was  to  protect  such  other  interests,  and 
not  for  the  benefit  of  those  who  had  violated 
the  law,  that  the  contracts  were  enfOTCcd.  In 
Lester  v.  Bank,  supra,  a  Maryland  case  chiefly 
relied  upon  by  counsel,  the  president  of  the 
bank  liad  borrowed  from  its  funds,  contrary 
to  a  statute.  Recovery  under  the  contract  was 
enforced,  not  to  shield  the  officials  who  bad 
violated  the  law,  but  tor  the  protection  of  the 
stockholders,  depositors,  and  other  creditors  of 
the  baidL  In  the  Indiana  cases  cited,  county 
auditors,  in  making  loans  from  the  school 
fund,  bad  violated  provisions  of  the  statute. 
Public  policy  required  that  these  contracts 
should  be  enforced,  not  in  favor  of  the  audi- 
tors, but  for  the  protection  of  the  school  fund. 
It  would  have  defeated  the  very  purpose  of 
the  law  to  have  done  otherwise.  These  cases 
are  not  analogous  to  the  case  at  bar.  Here 
the  action  was  not  brought  in  the  name  of  the 
county,  nor  did  the  appellee  pretend  to  sue  in 
his  capacity  as  county  treasurer,  even  if  such 
suit  by  him  could  in  any  case  be  maintained. 
Rev.  St  1894,  {  7820  (Rev.  St.  1881,  J  5735); 
Vanarsdal  v.  State,  65  Ind.  176;  Caldwell  v. 
Board  of  CcHn'rs  of  Fayette  Co.,  80  Ind.  99. 
Neither  is  there  anything  in  the  record  from 
which  it  can  be  known  that  the  county  was 
pursuing  the  funds  belonging  to  Its  treasury, 
or  seeking  to  recover  them  trxxa  the  appel- 
lants. No  public  Interest  in  the  result  of  this 
action  is  therefore  shown,  nor  any  reason  why 
public  policy  would  be  served  by  a  recovery 
on  the  contract  sued  on,  in  fav<»  of  the  appel- 
lee. We  have  no  doubt  that.  If  the  county 
were  shown  to  be  Interested  In  the  recovery 
of  the  money  here  sued  for,  it  might,  by  the 
proper  officers,  have  been  admitted  as  a  party 
plaintier  in  the  original  action.  In  such  case, 
much  of  what  is  said  by  counsel,  as  also  the 
authorities  cited,  would  be  in  point  to  show 
that,  on  grounds  of  public  policy,  a  recovery 


ought  to  be  had  on  the  debt  sued  on  In  favor 
of  the  county.  The  faults,  or  even  crimes,  of 
public  officials,  ought  not  to  be  allowed  to  in- 
terfere with  the  right  of  the  people,  through 
their  several  municipal  and  political  organiza- 
tions, to  recover  the  moneys  raised  fnmi  them 
by  taxation,  and  wrongfully  converted  or  mis- 
applied by  such  officials.  In  whosesoever  cus- 
tody the  money  of  the  county  is  found.  It  may 
be  reached  for  the  benefit  of  the  county.  Vigo 
Tp.  T.  Board  of  CJom'rs  Knox  Co.,  Ill  Ind., 
at  page  178,  12  N.  E.  305.  The  judgment  is 
reversed,  with  instructions  to  overrule  the  de- 
murrers to  the  special  paragraphs  of  answer, 
and  with  leave,  it  desired,  to  am«id  the  com- 
plaint or  to  ffie  a  new  complaint,  and  to  admit 
other  parties  plalntilt. 

MONKS,  J.,  did  not  parUdpate  In  this  deci- 
sion. 


aa  Ind.  5E> 

McDonald  et  al.  v.  McDONALD  et  al. 

(Supreme  Court  of  Indiana.     Sept.  19,  1895.) 

Wills— Contest— Pleadiso — Pahtibr— Coxtino- 
ANCE  —  Evidence  —  Proof  of  Handwritino  — 
Privileged  Cohhunioatioms  —  Transactions 
with  Decedent. 

1.  Rev.  St.  1894,  (  2766  (Rev.  St  1881. 
S  2596),  proTidiniir  that,  in  contesting  the  valid- 
ity of  a  will,  contestant  must,  in  an  allegatioD 
in  writing,  verified  by  his  affidavit,  set  forth 
improper  or  undue  influence  in  the  execution  of 
the  will,  or  «hat  it  was  obtained  by  fraud,  "or 
any  other  valid  objection  to  its  validity,"  docs- 
not  require  that  a  contestant  must  elect  be- 
tween his  allegations  that  the  will  in  contest  is 
a  forgery,  and  that  it  was  obtained  by  undue  in- 
fluence, though  these  allegations  are  contained 
in  the  same  paragraph. 

2.  Where  all  the  parties  contesting  a  wilt 
appear,  from  the  statements  in  the  complaint,  to 
be  devisees  named  in  an  alleged  genuine  will, 
which,  as  they  have  averred,  has  been  removed,, 
lost,  or  stolen,  and  the  one  in  contest  substi- 
tuted in  its  stead,  there  is  no  defect  in  parties- 
plaintiff,  nor  is  it  necessary  that  one  of  such 
contestants,  being  also  a  legatee  under  the  con- 
tested will,  should  be  made  a  party  defendant 

3.  Rev.  St.  1894,  {  1442  (Rev.  St.  1881,  t 
1379),  providing  for  a  continuance  of  sittiDgo 
of  the  court  beyond  the  term,  authorizes  a  will 
contest  begun  during  a  term  of  the  circuit 
court,  and  continued  from  day  to  day  until  the 
last  day  thereof,  to  be  adjourned  for  its  fur- 
ther hearing  until  the  day  fixed  by  statute  for 
the  commencement  of  the  next  term. 

4.  A  witness  not  an  expert  cannot  be  al- 
lowed, after  having  been  shown  other  instm- 
ments  purporting  to  have  been  signed  by  testa- 
tor, the  signatures  to  which  he  has  prononnce<f 
genuine,  to  testify  from  his  "present  knowl- 
edge" as  to  the  gennineness  of  the  signature  in 
question,  the  instruments  previously  shown  not 
having  been  papers  in  the  case. 

5.  A  witness  cannot  in  testifying  as  to  th» 
validity  of  the  signature  of  one  of  the  witnewj- 
es  to  a  will,  be  permitted  to  compare  the  di<i- 
puted  signature  with  one  fonnd  in  certain  ac- 
count iKiokc,  not  papers  in  the  case. 

6.  Error  in  the  exclusion  of  a  question  put 
a  witness  is  harmless,  where  the  same  evidence 
is  elirited  by  other  questions,  in  a  different  form. 

7.  There  is  no  prejudicial  error  in  examin- 
ing a  witness  l>eyond  the  presence  of  the  jury,, 
for  the  purpose  of  determining  whether  his  evi- 
dence will  be  of  statements  claimed  to  have- 
been  made  to  him  as  an  attorney,  and  so  priv- 
ileged. 
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8.  Where  testator's  widow,  after  asUnar  his 
surriTlng  law  partner  to  call  at  her  residence 
after  bnsiness  nonrs,  confers  with  him  in  ref- 
erence to  certain  claims  ai;ainst  his  estate,  in 
regard  to  her  own  personal  income,  and  then 
turns  the  conversation  to  other  matters,  aft^r^ 
wards  attempting  to  explain  away  bis  objection 
that  the  will  of  ner  husband,  as  presented  for 
probate  by  her,  was  different  from  one  whose 
terms  were  explained  by  deceased  to  him,  rhe 
cannot  insist  upon  the  exclusion  of  his  testi- 
mony as  to  what  she  said  on  the  ground  that  it 
was  priTiieged,  as  a  communication  to  an  at- 
torney by  his  client. 

9.  Where,  in  a  will  contest,  it  was  admitted 
on  both  sides  that  a  will  had  been  executed  by 
testator  on  a  certain  day  at  a  certain  place,  at- 
tested by  two  certain  witnesses,  but  contestants 
alleged  that  the  will  attempted  to  have  been 
probated  was  a  spurious  and  substituted  one, 
and  proponents  insisted  that  it  was  the  one  then 
executed,  there  is  no  error  in  admitting  the  dec- 
larations of  testator  shortly  previous  to  his  de- 
cease as  to  the  contents  of  his  will,  for  the  pur- 
pose of  showing  the  contents  of  the  alleged  lost 
will,  in  order  t£at  the  interest  of  the  complain- 
ants may  appear,  and  the  presumption  of  revo- 
cation be  rebutted. 

10.  The  court  having  permitted  evidence  to 
be  introduced  of  the  testator's  declarations  as 
to  the  contents  of  his  will,  and  having  chargod 
the  jury  that  they  were  to  be  considered  only 
for  the  purpose  of  determining  the  character 
and  contents  of  a  will  alleged  by  contestants  to 
have  been  lost,  and  whether  it  remained  unre- 
voked, there  was  no  error  in  refusing  an  instruc- 
tion that  such  declarations  could  not  he  con- 
sidered, to  determine  the  question  of  the  genu- 
ineness of  the  will  in  contest,  and  alleged  to 
have  been  forged. 

11.  Rev.  St.  1894.  $  507  (Rev.  St.  1881,  g 
499),  controlling  the  admissibility  of  testimony 
as  to_  matters  occurring:  between  witness  and 
one  since  deceased,  prohibits  a  widow  from  tes- 
tifying, in  the  contest  of  her  husband's  will,  in 
regard  to  circumstances  under  which  a  copy 
thereof  came  into  her  possession,  this  event 
having  occurred  during  the  life  of  the  testator. 

12.  A  witness  to  the  genuineness  of  the  sig- 
nature to  a  will,  after  stating  the  facts  showing 
him  to  be  an  expert,  and  giving  to  the  jury  facts 
which  he  had  discovered  and  peculiarities  ob- 
served in  rej^ard  to  the  signatures  in  question 
by  examinations  which  he  has  made,  may  be  al- 
lowed to  answer,  in  response  to  a  direct  ques- 
tion, "that  they  were  not  genuine." 

13.  For  the  contestants  to  prevail  upon  Hie 
charge  of  forgery  of  the  wili  proposed  for  pro- 
bate, they  are  not  compelled  to  prove  the  charge 
beyond  a  reasonable  doubt,  but  by  a  fair  pre- 
ponderance of  the  evidence,  overcoming  the  pre- 
sumption of  innocence  and  countervailing  evi- 
dence of  genuineness. 

14.  It  is  not  necessary  that  the  contestants, 
in  order  to  set  aside  a  probated  will  upon  tlie 
ground  that  it  is  a  counterfeit,  should  spedfical- 
ly  allege  and  point  out  in  evidence  the  identical 
person  who  perpetrated  the  forgery. 

15.  Where  tne  theory  of  the  pleadings  on 
behalf  of  the  contestants  of  a  will  is  that  it  is 
a  forgery  substituted  for  a  prior  and  authentic 
instrument,  the  terms  of  which  are  generally 
set  forth,  but  it  is  not  contemplated  to  estab- 
lish and  probate  the  alleged  lost  will,  and  where 
proponents  do  not  demand  any  such  relief  in 
any  of  their  pleadings,  there  is  no  error  in  re- 
fusing, on  finding  for  contestants,  to  establish 
the  alleged  lost  will,  at  the  instance  of  the  de- 
feated proponents,  though  they  may  have  been 
named  as  devisees  therein. 

Appeal  from  ch-cuit  court,  Hamilton  coun- 
ty;  R.  R.  Stephenson,  Judge. 

Action  by  Malcolm  A.  McDonald  and  others 
against  .Tosephine  F.  McDonald  and  Theo- 
dore P.  Haughey,  as  executora  under  a  eup- 
Y.4lN.E.no.l5 — 22 


poeed  will  of  defendant  McDonald's  deceased 
husband,  Joseph  E.  McDonald.  From  a 
Judgment  setting  aside  the  win,  defendants 
appeal.    AOrmed. 

Fishbadc  &  Kappes,  A.  J.  Beveridge,  Geo. 
Shirts,  and  A.  G.  Harris,  for  appellants.  3. 
M.  Cropsey  and  Miller,  Winter  &  XUam,  for 
appellees. 

JORDAIf,  J.  This  action  was  commenced 
by  the  appellees,  Malcolm  a.,  Malcolm  S., 
Joseph  £.,  and  Jessie  C.  McDonald,  against 
the  appellants,  Josephine  F.  McDonald  and 
Theodore  P.  Haughey,  executors,  etc.,  to  set 
aside  what  was  alleged  to  be  a  pretended 
will  of  the  late  Senator  Joseph  E.  McDonald. 
A  trial  resulted  in  the  jury  finding  in  favor 
of  the  contestants,  and,  over  appellants'  mo- 
tion for  a  new  trial,  the  court  rendered  a 
Judgment  setting  aside  the  will  in  contest. 
To  reverse  this  Judgment,  appellants  prose- 
cute this  appeal.  Numerous  alleged  errors 
of  the  trial  court  are  assigned,  and  many 
questions  thereunder  are  presented,  by  ap- 
pellants' learned,  able,  and  eminent  counsel. 
Some  of  these  questions  are  now  to  be  con- 
sidered for  the  first  time  by  this  court  and 
the  examination  of  tbe  many  authorities  cited 
pro  and  con  in  tbe  very  ably  and  elaborately 
prepared  briefs  of  counsel  has  required  much 
labor  and  time.  In  our  examination  of  the 
voluminous  record,  we  have  been  subjected 
to  more  labor,  and  required  to  consume  more 
time,  than  would  otherwise  have  been  nec- 
essary, had  appellants  complied  with  rule 
31  of  this  court,  in  regard  to  placing  mar- 
ginal notes  upon  the  transcript  An  observ- 
ance of  this  rule  is  essential  upon  the  part 
of  litigants,  in  order  to  assist  tbe  Judges  and 
facilitate  the  business  of  this  court  which 
Is  now  virttiaiiy  overwhelmed  with  cases  and 
labor.  A  noncompliance  with  this  rule  gen- 
erally results  In  tbe  court's  setting  aside  tbe 
submission  of  the  cause,  at  the  cost  of  the 
appellants.  The  penalty  may  be  a  dismissal 
of  the  appeal,  when  deemed  proper  by  the 
court. 

The  amended  complaint  in  tbe  case  at  bar 
alleges  the  death  of  Joseph  E.  McDonald  on 
June  21, 1891,  and  that  be  left  surviving  him 
Malcolm  A.,  as  his  only  living  son,  and  that 
Joseph  E.  and  Jessie  C.  are  his  grandchil- 
dren, being  the  children  of  one  B^eklel  Mc- 
Donald, deceased,  and  Josephine  F.  is  alleged 
to  be  tbe  surrlTlng  widow  of  tbe  testator, 
Joseph  E.;  she,  as  it  appears,  being  his  sec- 
ond, childless  wife.  It  is  then  alleged  sub- 
stantially as  follows:  That  In  the  year 
1891  a  certain  paper.  In  writing,  purporting 
to  be  the  last  will  of  Joseph  E.  McDonald, 
and  purporting  to  have  been  signed  by  him, 
and  attested  by  Alpheus  Snow  and  Parke 
Daniels,  of  date  August  26.  1890,  was  ad- 
mitted to  probate  in  the  Marlon  circuit  court, 
filed  and  recorded  therein,  and  that  letters 
testamentary  were  issued  to  appellant  Haugh- 
ey, who  was  named  in  said  will  as  the  execu- 
tor thereof;   that  in  said  pretended  will  cer- 
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tain  described  real  estate  In  Marlon  county, 
Ind.,  known  as  the  "Washlngrton  St.  Proper- 
ty," of  which  said  Joseph  B.  died  the  own- 
er, was  purported  to  be  devised  to  Jose- 
phine F.  McDonald,  who  accepted  the  provi- 
sions of  the  will;  and  that  she  asserts  and 
maintains  that  the  same  is  the  true  and  only 
last  will  of  her  husband,  Joseph  B.  The 
complaint  then  charges  that  said  pretended 
will  Is  Invalid,  and  Is  not  the  last  will  of 
said  McDonald,  for  the  following  reasons: 
"Said  pretended  will  was  unduly  executed. 
Said  pretended  will  was  obtained  by  the 
undue  influence  of  said  Josephine  F.  McDon- 
ald, the  defendant  herein.  Said  pretended 
will  was  procured  by  fraud.  Said  pretend- 
ed will  was  not  executed  by  said  Joseph  E. 
McDonald,  and  the  pretoided  signature  of 
said  Joseph  B.,  thereto  was  not  made  by  him 
or  by  any  one  in  his  presence,  with  Us  con- 
sent Said  pretended  will  was  not  attested 
and  subscribed  in  the  presence  of  said  Joseph 
E.  McDonald  by  said  Alpheus  H.  Snow  and 
Parke  Daniels,  or  either  of  them,  as  wit- 
nesses thereto,  and  the  pretended  signatures 
of  said  Snow  and  Daniels  thereto,  as  the 
attesting  witnesses  thereof,  were  not  sub- 
scribed by  them,  or  either  of  them,  or  by  any 
one  of  them  at  their  procurement,  or  with 
tbelr  knowledge  or  consent,  and  are  not 
the  act  and  deed  of  them,  or  either  of  tbem. 
That  said  pretended  will  was  unduly  exe- 
cuted, and  was  not  executed  by  the  said 
Joseph  E.  McDonald,  deceased,  for  that,  at 
or  about  the  time  said  pretended  will  bears 
'date,  said  Joseph  E.  McDonald  executed  in 
writing  his  true  and  genuine  last  will  and 
testament,  which  was  attested  and  subscribed 
In  his  presence  by  two  competent  witnesses, 
and  which  was  and  Is  in  substance  and  to 
the  effect  as  follows:  (a)  A  direction  for  the 
payment  of  his  debts,  (b)  A  devise  unto  Jo- 
sephine F.  McDonald,  for  her  life,  of  the  real 
estate  hereinbefore  described,  (c)  And  to 
said  Josephine  F.  McDonald  all  his  personal 
property  at  his  homestead  at  the  time  of  his 
•decease,  (d)  To  the  plaintiffs  Malcolm  A. 
McDonald,  Joseph  E.  McDonald,  and  Jessie 
C.  McDonald,  heirs  at  law  of  the  said  Joseph 
E.  McDonald,  the  fee  simple  of  the  real  es- 
tate above  described,  together  with  all  other 
real  and  personal  property  of  the  said  Jo- 
seph E.  McDonald  which  he  might  have  at 
his  death,  not  si)eciflcally  bequeathed  to  the 
said  Josephine  F.  McDonald,  (e)  To  the 
plaintiff  Malcolm  S.  McDonald  the  gold 
watch  which  the  said  Joeepn  E.  McDonald 
might  have  at  the  time  of  his  decease,  and 
«lso  the  law  library  of  the  said  Joseph  B. 
McDonald,  if  the  said  Malcolm  should  choose 
the  profession  of  the  law.  And  that  said 
will  and  testament  remained  and  was,  at  the 
death  of  said  Joseph  B.  McDonald,  his  true 
and  only  last  will  and  testament  And  there- 
after, without  the  knowledge  or  consent  of 
the  said  Joseph  E.  McDonald  or  of  the  plain- 
tiffs, or  either  of  them,  the  said  true  and  gen- 
4iine  last  will  and  testament  was  removed. 


lost,  or  stolen  by  or  at  the  procurement  or 
such  person  or  persons,  concealed,  sup- 
pressed, or  destroyed,  without  the  knowledge 
or  consent  of  the  said  Joseph  E.  McDonald 
or  of  the  plaintiffs,  or  either  of  them,  and 
the  pretended  will  of  the  said  Joseph  B.  Mc- 
Donald, as  It  has  been  admitted  to  probate 
in  said  court,  was  thereupon,  by  or  at  the 
procurement  of  such  unknown  person  or  per- 
sons, substituted  or  foisted  In  the  room  and 
place  of  the  true  and  genuine  last  will  and 
testament  of  the  said  Joseph  E.  McDonald. 
All  of  which  was  done  without  the  knowl- 
edge or  consent  of  the  said  Joseph  E.  Mc- 
Donald or  of  the  plaintiffs,  or  either  of  them. 
And  neither  the  said  Joseph  B.  McDonald, 
nor  either  or  any  of  the  plaintiffs,  at  any  time 
thereafter  during  the  lifetime  of  said  Joseph 
E.,  had  any  knowledge  or  consented  to  such 
removal.  In  any  way,  or  concealment  sup- 
pression, or  destruction  of  the  said  true  and 
genuine  last  will  and  testament  of  the  said 
Joseph  B.  McDonald,  or  of  the  substitution 
therefor  of  said  pretended  will,  as  It  has 
been  admitted  to  probate.  And  tbe  plain- 
tiffs aver  that  they  have  made  diligent 
search  and  Inquiry  to  discover  the  said  true 
and  genuine  last  will  and  testament,  so  con- 
cealed, suppressed,  or  destroyed,  but  hare 
hitherto  been  unable  to  discover  the  same, 
or  to  obtain  any  information  where,  or  In 
whose  ix>sses8ion,  control,  or  custody  the 
same  Is,  and  they  do  not  know  any  person 
or  persons,  whom  they,  or  either  of  them, 
can  suppose  to  have  possession,  power,  or 
control  of  said  true  and  genuine  last  will  and 
testament  of  the  said  Joseph  E.  McDonald, 
or  against  whom  they,  or  either  of  them,  can 
Justifiably  invoke  any  process  of  this  court 
looking  to  the  possible  production  of  sudi 
true  last  will  and  testament  to  this  court. 
Wherefore  the  plaintiffs  pray  the  court  that 
said  pretended  will  be  declared  void,  and 
that  the  probate  thereof  be  set  aside." 

We  will  consider  the  various  points  and 
contentions  of  appellants  in  the  order  In 
which  the  same  have  been  presented  in  their 
brief.  It  Is  contended  that  the  court  erred 
In  not  sustaining  the  motion  of  the  appel- 
lant Mrs.  McDonald  to  compel  the  plaintiffs 
to  elect  whether  they  would  prosecute  their 
action  upon  the  theory  that  the  will  in  con- 
test was  a  forgery,  or  upon  the  theory  that 
the  execution  thereof  by  the  testator  was  ob- 
tained by  undue  influence,  and  also  In  over- 
ruling a  motion  to  make  the  complaint  more 
specific.  It  is  a  well-settled  legal  proposi- 
tion that  a  cause  must  be  put  to  trial  upon 
a  definite  theoiy,  and  that  such  theory  must 
be  outlined  by  the  pleadings,  and  sustained 
by  the  law  applicable  to  the  case.  The  con- 
tention of  counsel  for  appellants  is  that  the 
appellees.  In  their  complaint,  assume  Incon- 
sistent positions.  After  setting  forth  the 
grounds  of  contests  as  mentioned  in  the 
complaint,  they  say:  "It  must  be  apparent 
that,  if  the  will  was  procured  by  undue  In- 
fiuence,  it  could  not  have  been  a  forgery; 


Digitized  by  VjOOQ  IC 


IniL) 


Mcdonald  c.  modonald. 


8S9 


and,  vice  versa,  If  a  forgery,  It  could  not 
have  been  procured  by  undue  Influence." 
Numerous  authorities  on  the  code  practice 
in  other  states  are  cited  to  show  that  Incon- 
sistencies are  not  permitted  in  a  single  plead- 
ing or  paragraph,  and  counsel  then  propound 
the  questlMi,  "Does  a  complaint  under  the 
will  statute  have  any  exception,  in  this  re- 
spect, to  the  general  rule?"  Section  2586, 
Rev.  St.  1881  (section  2766,  Rev.  St  1894),- 
of  an  act  concerning  wills,— is  as  follows: 
"Any  person  may  contest  the  validity  of 
any  will,  or  resist  the  probate  thereof,  at 
any  time  within  three  years  after  the  same 
has  been  offered  for  probate,  by  filing  in 
the  circuit  court  of  the  county  where  the  tes- 
tator died,  or  where  any  part  of  his  estate 
is,  bis  allegation,  in  writing,  verified  by  his 
affidavit,  setting  forth  the  unsoundness  of 
mind  of  the  testator,  the  undue  execution  of 
the  will,  that  the  same  was  executed  under 
duress  or  was  obtained  by  fraud,  or  any 
other  valid  objection  to  its  validity  or  the 
probate  thereof;  and  the  executor  and  all 
other  persons  beneficially  interested  therein 
shall  be  made  defendants  thereto."  It  is  true 
that,  under  the  Civil  Code,  different  causes 
of  action  must  be  stated  in  separate  para- 
graphs. But  an  action  to  contest  the  validi- 
ty of  a  will  is  a  special  statutory  proceeding. 
Under  the  section  above  quoted,  the  contest- 
ing party  is  required  to  .file  in  the  circuit 
court  his  allegation  In  writing,  verified  by 
his  affidavit,  setting  forth  the  particular 
grounds  of  contest  as  mentioned  in  the  stat- 
ute, or  any  other  valid  objections  to  its 
validity.  This  section,  we  think,  evidently 
authorizes  the  "allegation  in  writing"  to  con- 
sist of  a  complaint  in  one  paragraph,  if  the 
pleader  so  desires,  in  which  the  will  may  be 
assailed  upon  any  and  all  grounds  that  will 
expose  its  invalidity.  The  contest  of  a  will 
being  a  special  proceeding  under  the  statute, 
we  must  look  to  section  2596,  supra,  in  order 
to  ascertain  the  character  of  the  complaint 
required,  and  not  to  the  provisions  of  the 
general  Code.  Summers  v.  Copeland,  125 
Ind.  466,  25  N.  B.  555.  We  recognize  noth- 
ing in  this  section  of  the  law  which,  either 
expressly  or  by  implication,  prohibits  incon- 
sistency, repugnancy,  or  duplicity,  or  which 
requires  that  the  several  grounds  of  contest 
shall  be  stated  in  separate  paragraphs.  The 
cause  of  action  contemplated  by  the  section 
is  the  resisting  of  the  probate,  or  setting  aside 
the  will  for  certain  specified  reasons,  and,  in 
addition  to  these,  for  "any  other  valid  objec- 
tions." The  oomplalnant  may  cluirge  or  allege 
any  one  or  more  valid  objections  to  the  will  as 
the  grounds  of  his  action,  without  regard  to 
consistency  or  repugnancy,  and  upon  the  trial 
he  may  introduce  evidence  to  sustain  any  one 
or  more  of  the  alleged  grounds,  and  the  court 
is  not  authorized  to  compel  him  to  elect  as 
to  which  he  will  seek  to  sustain.  It  has  been 
the  practice  in  this  state  for  years,  in  these 
actions,  to  join  in  a  complaint,  in  one  para- 
graph (if  the  plaintiff  so  desires),  different 


grounds  of  contest;  and  we  think  it  must  be 
considered  as  settled  that  the  plaintiff,  in 
such  joinder,  Is  not  confined  to  those  grounds 
only  which  are  consistent  and  not  repugnant. 
Kenwortby  v.  Williams,  5  Ind.  375;  Etter  v. 
Armstrong,  46  Ind.  197;  Bowman  v.  Phillips, 
47  Ind.  341.  While  it  is  true  that  in  actions 
under  our  Code  a  party  who  states  his  cause 
of  action  or  defense  in  different  forms  must 
generally  paragraph  each  cause,  but  he  is 
not  prohibited  from  joining  in  his  complaint, 
in  separate  paragraphs,  inconsistent  causes 
of  action  or  defense  Snyder  v.  Snyder,  25 
Ind.  399,  and  cases  cited.  The  provision  of 
the  statute  which  requires  that  a  complaint 
to  contest  a  will  shall  be  verified  does  not 
necessarily  imply  that  the  grounds  of  con- 
test shall  be  consistent  An  answer  of  non 
est  factum,  under  the  Code,  is  required  to  be 
verified.  Xet  it  is  a  common  and  unquestion- 
ed practice  to  Join  with  such  answer  para- 
graphs confessing  the  execution  of  the  in- 
strument in  suit  but  seeking  to  avoid  tbe 
action  by  alleging  payment,  or  no  considera- 
tion, etc.  We  are  of  the  opinion  that  the 
ruling  of  the  trial  court  in  denying  the  ap- 
plication of  appellant  to  require  appellees  to 
elect  whether  the  case  should  be  tried  upon 
the  theory  of  undue  influence,  or  forgery, 
made  before  and  during  the  trial,  was  correct. 

There  was  no  error  in  overruling  the  mo- 
tion to  make  tbe  complaint  more  specific,  for 
the  reason  that  the  statement  of  the  grounds 
of  contest  in  the  language  of  the  statute  is 
sufficient  Reed  v.  Watson,  27  Ind.  443; 
Bowman  v.  Phillips,  supra. 

There  was  no  error  In  the  action  of  the 
court  in  overruling  the  demurr^  to  the  c<Hn- 
plaint  upon  the  grounds  of  insufficiency  of 
facts  and  defect  of  portlea  All  of  the  con- 
testing parties  appear,  from  the  statements 
in  the  complaint  to  be  devisees  named  in  the 
alleged  genuine  will  of  the  deceased  testator, 
which  will,  as  it  is  averred  in  the  pleading,  bad 
been  removed,  lost  or  stolen,  and  the  alleged 
spurious  one  in  suit  substituted  in  its  place 
and  stead.  All  of  tbe  complaining  parties,  ex- 
cept Malcolm  S.  McDonald,  also  appear  to  be 
the  heirs  at  law  of  Joseph  E.  McDonald,  de- 
ceased. The  contention  of  appellants,  in  sub- 
stance and  effect  is  that  the  theory  of  the 
complaint  is  twofold:  That  the  appellees,  both 
by  their  complaint  and  by  the  actions  and 
statements  of  their  counsel  during  tbe  trial, 
sought  to  assail  the  invalidity  of  the  will 
which  had  been  admitted  to  probate,  and  also 
to  establish  the  one  said  to  have  been  lost  or 
destroyed.  The  learned  counsel  for  appellees 
insist  and  claim  that  the  theory  of  the  com- 
plaint is,  and  the  only  relief  sought  to  be  ob- 
tained thereby  waa,  a  decree  of  the  court  set- 
ting aside  and  annulling  the  will  in  contest; 
that  the  appellees  sued,  not  as  heirs,  but  as 
devisees  or  legatees  of  the  destroyed  will, 
under  which  they  asserted  their  interest  in 
the  estate  of  the  testator,  and  their  legal  right 
to  contest  the  one  said  to  have  been  forged; 
tliat,  in  order  to  support  the  character  in 
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which  they  raed,  It  was  necessary  to  refer  to 
the  one  lost  or  destroyed,  and  show  that  there 
was  a  true  and  genuine  last  will,  by  the  provi- 
sions of  which  they  were  all  Interested  In  the 
estate.  But  appellants  further  contend  that, 
if  the  amended  complaint  Is  construed  only  as 
going  to  set  aside  the  probated  will,  then  it 
must  follow  that  there  Is  a  defect  of  parties, 
for  the  reason  that  Malcolm  S.,  being  a  lega- 
tee under  the  probated  will,  should  have  been 
made  a  party  defendant,  as  required  by  the 
section  of  the  statute  herein  cited.  While  It 
may  be  admitted  that  the  complaint  Is  not  a 
model  pleading,  in  all  respects,  nevertheless 
we  are  of  the  opinion  that,  as  outlined  by  the 
facts  therein  averred  and  stated,  its  evident 
purpose  or  theory  la,  and  the  only  relief 
sought  was,  the  setting  aside  of  the  probated 
wIlL  It  was  a  part  of  appellees'  case,  and 
one  of  the  grounds  upon  which  the  contest 
was  waged,  and  the  one,  as  It  appears  from 
the  special  findings  upon  which  the  Jury  bas- 
ed their  general  verdict,  that  no  such  will  as 
the  one  assailed  ever  existed,  as  a  genuine 
wIlL  It  is  also  apparent,  we  think,  that  ap- 
pellees did  not  seek  to  maintain  the  action  as 
the  heirs  of  Joseph  E.  McDonald,  deceased. 
It  is  not  shown  in  the  complaint  that  Mal- 
colm S.  Is  an  heir  of  the  deceased,  but  it 
shows  that  he,  as  well  as  all  of  the  other  co- 
complainants,  are  devisees  and  beneficiaries, 
imder  the  lost,  but  true  and  only,  will.  In  the 
place  of  whlcli  the  spurious  one,  as  averred, 
had  been  substituted.  Under  section  2596,  su- 
pra, the  contestants  of  a  will  must  be  persons 
interested  In  the  estate.  Nlederhaus  v.  Heldt, 
27  Ind.  480;  Schmidt  v.  Bomersbach,  64  Ind. 
53;  Kinnaman  v.  Kinnaman,  71  Ind.  417.  In 
the  case  of  Schmidt  v.  Bomersbach,  supra,  on 
page  55  of  the  opinion,  this  court  said:  "The 
complaint  must  show  the  plalntlft  to  have  an 
Interest  of  some  kind  in  the  subject-matter 
Involved  In  the  contest."  We  think  it  Is  an 
evident  legal  proposition,  under  the  section 
referred  to,  that  any  or  all  persons  who  are 
devisees  or  legatees  under  the  lost  and  only 
will  of  a  deceased  testator  have  such  an  in- 
terest as  will  authorize  them  to  contest  the 
validity  of  another  will,  upon  proper  grounds, 
whereby  the  same  estate.  In  whole  or  in  part, 
affected  by  the  one  under  which  the  claim  Is 
sought,  or  attempted  to  be  distributed.  Mal- 
colm S.,  being  interested  as  a  devisee  or  leg- 
atee in  the  supposed  lost,  but  genuine,  will, 
together  with  his  coplaintiffs,  bad  a  legal 
Tight,  together  with  them,  to  join  in  the  ac- 
tion; and,  having  properly  elected  to  Join  as 
plaintiff.  It  was  not  necessary  to  make  him  a 
defendant.  It  follows,  therefore,  that  there 
was  no  defect  of  parties,  and  there  was  no  er- 
ror in  overruling  the  demurrer  on  that  ground. 
The  fact  that  the  will  under  which  appellees 
asserted  their  right  to  contest  the  one  alleged 
to  be  invalid  was  lost  or  destroyed  without 
their  knowledge  or  consent  and  without  the 
act,  agency,  or  authority  of  the  testator,  did 
not  destroy  their  rights  thereunder.  It  is 
not  necessary  f<w  us,  in  this  case,  to  decide  as 


to  the  right  of  plaintiffs  to  have  Joined  in 
their  complaint  a  cause  of  action  to  establisli, 
and  have  admitted  to  probate,  the  lost  will, 
upon  which  they  relied,  or  to  consider  the 
conflict,  If  any,  existing  between  the  decisions 
of  Summers  v.  Copeland,  125  Ind.  466,  25  N. 
B.  655,  and  Roberts  y.  Abbott,  127  Ind.  83,  26 
N.  B.  565.  The  appellees,  having  based  their 
right  to  maintain  this  action  on  the  ground 
that  they  were  Interested  in  the  estate  by 
reason  of  the  provisions  of  the  lost  or  de- 
stroyed will,  were,  among  other  things.  In 
order  to  prevail  upon  the  trial,  required  to 
establish  that  right. 

Counsel  for  appellees  insist  that  the  que»- 
tions  presented  by  appellants  rmier  their  as- 
signment of  error  that  the  court  erred  in 
overruling  their  motion  for  a  new  trial  are 
not  in  the  record,  and  therefore  cannot  be 
considered.  It  appears  from  the  record  that 
the  trial  of  the  cause  was  begrun  during  the 
November  term,  1892,  of  the  Hamilton  cir- 
cuit coiirt,  and  was  continued  from  day  to 
day  until  Saturday,  February  4,  1893,  which 
was  the  last  day  of  the  term.  The  trial  still 
being  in  progress  on  that  day,  and  it  not 
being  possible  to  complete  it  before  the  ex- 
piration of  the  term,  upon  appellees'  motion 
the  court  adjourned  the  further  hearing  of 
the  cause  until  Monday,  February  6,  1893, 
and  fr<Hn  day  to  day  until  completed.  Feb- 
ruary 6th  was  the  day  fixed  by  statute  for 
the  commencement  of  the  next  term  of  the 
Hamilton  circuit  conrt  The  verdict  of  the 
Jury  was  returned  on  the  17th  day  of  that 
month,  and  the  motion  for  a  new  trial  was 
filed  on  the  13th  day  of  March  next  follow- 
ing. Under  the  circumstances,  a  continuance 
of  the  sitting  of  the  court  in  the  cause  beyond 
the  November  term  was  fully  authorized  by 
secUon  284,  Elliott's  Snpp.  (section  1442, 
Bums'  Rev.  St  1894;  section  1379,  Rev.  St 
1881). 

On  the  trial  of  this  cause,  appellees  intro- 
duced one  Jesse  Caldwell  as  a  witness,  who 
testified,  from  bis  knowledge  of  having  seen 
Senator  McDonald  write,  that  his  signature 
to  the  will  in  question  was  not  genuine. 
Two  points  are  raised  by  appellants  relative 
to  this  witness:  First.  That  the  witness  was 
not  permitted  by  the  court  to  answer  the  fol- 
lowing question  propounded  to  him  upon 
cross-examination:  "Q.  Now,  from  your  pres- 
ent knowledge  of  the  signatures  of  Senate 
McDonald,  tell  the  Jury  •  •  •  whether, 
in  your  Judgment  Senator  McDonald  always 
wrote  the  letters  'on,'  and  then  lifted  the 
pen  before  making  the  letters  'al,'  and  then 
lifted  the  pen,  and  then  made  the  final  letter, 
'd'?"  Second.  That  ne  was  not  p«-mltted  to 
answer  the  following,  put  to  him  upon  cross- 
examination:  "Q.  Look  at  this  letter  (re- 
ferring to  application  for  a  marriage  license), 
which  you  mentioned  In  cross-examination, 
and  tell  us  whether,  if,  in  making  bis  name, 
he  did  not  make  the  'e'  one  way,  and  in  the 
signature  make  it  different?' 

The  first  question  seems  to  have  been  pro- 
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ponnded  by  appellant's  coinuiel  to  show  tbat 
the  witness  was  mistaken  in  a  statement 
drawn  out  of  him  up(Hi  cross-examination,'  to 
the  effect  that  it  was  a  pecnllarlty  at  tbe 
testator's  signatures,  as  they  liad  come  under 
his  oI>8erTation,  that  the  word  "McDonald" 
was  not  connected  all  the  way  through.  It 
does  not  appear  that  tbe  witness  had  testl' 
fled  to  this  effect  in  chief.  Preceding  this 
first  question,  counsel  for  appellants  exhib- 
ited to  this  witness,  upon  the  stand,  some  16 
checks  and  a  promissory  note  purportlag  to 
have  been  signed  by  the  testator;  and  over 
the  objections  and  exceptions  of  the  appellees 
tbe  witness  was  asked  if  the  signatures  to 
tbe  checks  and  note  were  genuine,  and  be 
answered  that  he  thought  they  were.  Fol- 
lowing this  answer,  tbe  witness  was  asked 
tbe  question  first  excluded.  We  think  it  is 
apparent  frran  the  fact  that  these  checks 
were  exhibited  to  the  witness,  and  also  from 
tbe  form  of  tbe  interrogation,— tbe  words, 
"now,  from  your  present  knowledge,"  being 
nsed,— tbe  answer  to  tbe  question  involved 
the  taking  into  consideration  by  the  witness 
the  checks  and  note  exhibited  to  him  vpoa 
the  stand.  That  It  was  intended  that  tbe  sig- 
natures to  these  checks  should  be  considered 
by  the  witness  In  bis  response  more  fully 
appears  from  a  further  question  Immediately 
asked  him  by  counsel,  to  the  same  effect, 
whereupon  he  adced  If  be  was  to  leave  the 
checks  out  of  the  controversy,  to  which  In- 
quiry counsel  for  appellants  made  n6  direct 
response,  but  said,  "Speaking  from  your  per- 
sonal knowledge,  from  what  you  know  now." 
This  witness  was  not  an  expert  In  handwrit- 
ing, and  it  does  not  appear  that  be  had  seen 
the  testator  sign  the  diecks  and  note.  They 
vf&re  not  papers  In  the  case  Introduced  for 
any  other  purpose,  nor  were  tbe  signatures 
thereto  admitted  by  api>ellees  to  be  genuine. 
Hie  rule  Is  firmly  settled  In  this  state  that, 
on  a  question  Involving  handwriting,  tlie  only 
papws  tbat  may  be  used  in  examination  of 
even  an  expert  witness  are  those  which  may 
bave  been  brought  Into  the  case  for  some 
purpose.  Other  papers,  not  pertinent  to  the 
case,  cannot  be  shown  to  the  witness  and  used 
upon  examination,  unless  the  genuineness  of 
the  same  is  admitted  by  the  party  Sf^rainst 
whom  tbe  evidence  is  sought  to  be  elicited. 
This  rule  is  siq>ported  by  the  following  an- 
tborlties:  Chance  v.  Road  Co.,  32  Ind.  472; 
Burdlck  V.  Hunt,  43  Ind.  381;  Huston  v. 
Scblndler,  46  Ind.  38;  Jones  v.  State,  60  Ind. 
241;  Fogey  v.  Bank,  «6  Ind.  123;  Haz- 
zard  V.  Vlckery,  78  Ind.  64;  Rborb  ▼.  Kta- 
zie,  80  Ind.  600.  100  Ind.  429;  Walker 
V.  Steele,  121  Ind.  436,  22  N.  B.  142,  and 
23  N.  B.  271;  Machine  Co.  v.  Gordon,  124 
Ind.  496,  24  N.  B.  1053;  Perry  T.  New- 
ton, 31  B.  a  L.  713;  Van  Wyck  v.  Mc- 
intosh. 14  N.  Y.  439;  Bank  v.  Mndgett,  44 
N.  T.  614;  MUes  v.  Loomia,  76  N.  Y.  288; 
Hynes  v.  McDermott,  82  N.  Y.  41;  Pierce  v. 
Northey,  14  Wis.  9.  The  rule  seems  to  be  a 
reasonable  one,  and  the  ground  or  reason  up- 


on which  It  is  founded  Is  that  Its  require- 
ments are  necessary  In  order  to  avoid  tbe 
evil  of  having  collateral  Issues  Injected  Into 
the  case,  and  the  minds  of  tbe  jurors  dis- 
tracted thereby.  If  the  papers  or  documents 
are  not  in  evidence,  or  connected  with  the 
cause  for  some  other  purpose,  and  their  genu- 
ineness Is  not  admitted  by  the  adverse  party, 
then  Independent  proof  would  be  necessary, 
upon  the  side  of  the  party  seeking  to  use 
them  as  a  standard  of  comparison,  to  estab- 
lish their  authenticity.  This  evidence  the  op- 
posite party  would  be  entitled  to  rebut,  and 
thereby  tbe  parties  would  become  Involved 
in  a  collateral  issue.  This  the  rule  seeks  to 
avoid.  But  counsel  for  appellants  contend 
that  there  was  no  attempt  upon  their  part  to 
Infringe  upon  this  rule.  It  is  said  that  there 
was  no  attempt  to  lay  these  papers  before 
the  jury.  The  force  and  effect  of  their  con- 
tention seem  to  be  that  they  had  the  right 
to  exhibit  the  checks  to  the  witness  in  order 
to  test  the  accuracy  of  his  statement  as  to 
bow  Senator  McDonald  wrote  his  name,  or, 
in  other  words,  that,  these  papers  having 
been  shown  to  the  witness,  he  ought  to  have 
been  permitted  to  state  what  his  present 
opinion  was,  after  having  seen  them,  as  to 
whether  "onald,"  in  the  testator's  name,  was 
never  written  without  a  break.  This  rule 
must  have  the  same  application,  and  for  the 
same  reason,  when  a  paper  is  shown  to  a  wit- 
ness for  the  purpose  of  testing  bis  accuracy. 
If  a  disputed  paper  could  be  used  for  the 
pilrpose  of  testing  the  correctness  of  the  opin- 
ion of  the  witness,  a  collateral  inquiry  would 
necessarily  arise.  Bacon  v.  WlUlams,  13 
Gray,  525.  The  witness,  frMu  the  fact  that 
he  had  seen  Mr.  McDonald  write  his  name, 
seemed  to  have  bad  an  Impression  In  his 
mind,  therefrom,  as  to  the  characteristics  of 
his  signatures.  Then,  upon  cross-examina- 
tion. It  is  drawn  out  by  appellants  that,  as 
the  witness  remembered,  there  would  be 
breaks  in  the  word  "McDonald,"  and  the 
checks  and  note  were  then  shown  him,  and 
the  question  asked.  We  think  it  must  be 
apparent  that  the  purpose  of  this  inquiry  was 
to  have  the  witness  to  compare  the  exemplary 
In  his  mind,  formed  by  his  acquaintance  with 
the  signature  of  the  testator,  with  the  new 
exemplary  obtained  or  formed  by  the  inspec- 
tion of  the  checks  and  note.  If  this  could  be 
held  admissible,  then  it  must  be  evident  that 
the  rule  referred  to,  forbidding  papers  not 
admitted  to  be  genuine  to  be  used  as  a  stand- 
ard of  comparison,  would  be  abrogated,  and 
the  evil  which  it  was  intended  to  prevent 
would  necessarily  follow.  For,  if  the  wit- 
ness had  stated  tbat  the  signatures  to  the 
checks  and  note  were  not  genuine,  then,  if 
appellants  were  entitled  to  use  them  for  the 
purpose  as  insisted,  siwely  they  would  have 
been  entitled  to  contradict  him  by  other  evi- 
dence. And  likewise,  if  he  stated  they  were 
true  signatures,  to  the  appellees  must  t>e  con- 
ceded the  right  to  show  the  contrary,  and 
hence  at  once  the  collateral  inquiry  would 
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bare  arisen.  There  was  no  error  in  exclud- 
ing this  question.  If  tbere  was  any  error,  It 
was  in  permitting,  over  the  objection  of  ap-. 
peileea,  the  witness  to  state  that  signatnree 
to  the  checks  and  note  were  genuine. 

This  witness  testified  in  chief  that  at  one 
time  he  saw  the  testator  subscribe  his  name 
to  a  certain  request  for  a  marriage  license 
to  be  issued,  which  paper,  he  incidentally 
stated,  he  had  in  his  possesaion.  No  evidence 
based  upon  this  written  request  appears 
from  the  record  to  have  been  brought  out 
by  appellees.  The  second  question  seems  to 
have  been  founded  upon  the  alleged  right  of 
appellants  to  cross-examine  the  witness  as 
to  the  difference  of  the  letter  "B,"  In  this  re- 
quest, and  the  one  in  the  signature  to  the 
will.  We  do  not  think  that  the  appellants  are 
in  a  position  to  be  heard  on  their  complaint 
on  this  question,  for  the  reason  that  the  rec- 
ord shows  that  this  second  question  was  an- 
swered by  the  witness  as  follows:  "I  don't 
know.  It  is  different.  I  cannot  answer 
that."  And  this  answer  seems  to  have  been 
permitted  to  remain  In  evidence.  Appellants 
seem  to  have  bad  the  benefit  of  all  the  knowl- 
edge that  the  witness  possessed  on  that  par- 
ticular point,  and  for  this  reason  alone,  if 
for  no  other,  we  cannot  adjudge  that  the 
court  erred  In  not  permitting  counsel  to  fur- 
ther Interrogate  him  relative  to  the  capital 
"B"  in  the  paper  in  question.  It  is  a  settled 
rule  of  practice  that  the  extent  to  which  a 
cross-examination  may  be  conducted  is  large- 
ly within  the  discretion  of  the  trial  court,  and 
such  discretion  will  not  be  interfered  with  by 
this  court  unless  it  clearly  appears  by  the 
record  that  it  has  been  abused  to  the  injury 
of  the  complaining  party.  Machine  Co.  v. 
Gordon,  supra. 

Maurice  Butler,  not  an  expert  witness,  tea- 
tifled.  In  behalf  of  appellees,  relative  to  the 
disputed  signature  of  the  attesting  witness 
Parke  Daniels.  On  cross-examination  he 
was  shown  some  pages  said  to  be  from  a 
cash  book  of  McDonald  &  Butler,  upon  wliich 
the  signature  of  Daniels  appeared.  These 
pages  had  not  been  referred  to  by  the  witness 
in  his  examination  in  chief.  He  was  then 
asked  to  state  whether  the  capital  "D,"  as  It 
appeared  in  these  pages,  was  not  atiove  the 
line  almost  as  much  as  the  "D"  in  the  signa- 
ture to  the  will.  This  «iuestlon  was  excluded. 
These  pages  of  the  cash  book  were  not  prop- 
erly papers  in  the  case,  for  any  purpose.  The 
authenticity  of  Daniels'  signature  therein 
was  not  admitted,  and  the  use  of  them  was 
prohibited  by  the  rule  heretofore  consider- 
ed. Counsel  for  appellants  argue  that,  as 
these  pages  of  the  book  were  in  the  posses- 
sion of  the  witness,  be  had  the  right  to  look 
at  them  for  the  purpose  of  refreshing  his 
memory,  under  the  rule  laid  down  in  Thomas 
V.  State,  la?  Ind.  419,  2  N.  E.  808,  and  Ma- 
chine Co.  V.  Gordon,  supra.  But  we  fail  to 
see  the  application  of  this  rule  to  the  ques- 
tion raised,  and  it  Is  not  made  apparent  by 
the  record,  nor  by  appellants'  brief.    Some 


criticism  is  urged  by  appellants  to  the  rol- 
Ing  relative  to  the  witness  Henry  L.  Tolman, 
but  as  no  evidence  appears,  from  the  rec 
ond,  to  have  been  given  by  this  witness  under- 
such  ruling,  the  error,  if  any,  must  be  deem- 
ed to  bav«  been  harmless.  There  was  no 
error  in  the  action  of  the  court  In  not  permit- 
ting the  witness  Hurty,  who  seems  to  have 
examined  a  large  number  of  checks  signed 
by  the  testator,  to  state  in  how  many  of  them 
the  word  "onald".  was  connected,  and  in  how 
many  divided,  for  the  reason  that  appellants 
substantially  elicited  the  same  evidence  or 
expilanation  from  the  witness  by  another 
V^aestion,  but  in  a  different  form. 

Appellants  next  complain  and  insist  that 
the  court  erred  in  hearing  apart  from,  and 
out  of  the  presence  of,  the  jury,  cetrtain  com- 
munications made  to  John  M.  Butler,  an  at- 
torney of  law,  by  the  appellant,  Mrs.  Mc- 
Donald, which  she  claimed  were  privilege, 
upon  the  grounds  that  they  were  confiden- 
tial, being  made  by  her  to  him  as  her  attor- 
ney. Butler,  who  was  introduced  as  a  wit- 
ness by  appellees  to  testify  to  those  com- 
munications of  Mrs.  McDonald,  disclaimed 
that  the  relation  of  attorney  and  client  ex- 
isted between  him  and  said  appellant..  This, 
however,  was  a  matter  proper  for  the  court 
to  determine,  we  think,  from  the  facts,  after 
hearing  them  beyond  the  jury.  Bacon  v. 
Friable,  80  N.  Y.  384.  However,  if  we  are 
not  correct  in  this  statement  of  practice,  still, 
if  the  action  of  the  trial  court  was  errone- 
ous in  this  respect,  it  is  not  available  to  ap- 
pellants, for  the  reason  that  it  does  not  ap- 
pear that  any  privileged  communications 
made  by  Mrs.  McDonald,  and  detailed  by 
Butler  to  the  court,  were  given  in  evidence  to 
the  Jury.  If  what  he  detailed  to  the  court 
was  not  heard  by  the  Jury,  we  fail  to  see  how 
appellant  was  prejudiced  thereby  in  the  trial 
of  this  cause. 

Certain  statements  made  by  Mrs.  McDon- 
ald shortly  after  the  death  of  her  husband,  at 
her  home  in  Indianapolis,  to  the  witness  John 
M.  Butler,  were  by  the  court  permitted  to  be 
given  in  evidence  by  him  in  behalf  of  ap- 
pellees; and  this  ruling  of  the  trial  court,  in 
admitting  the  same,  is  assailed  by  appellants 
for  the  alleged  reason  that  these  statements 
were  privileged,  under  the  rule  that  forbids 
the  disclosure  of  communications  made  by  a 
client  to  his  or  her  attorney  in  the  course  of 
their  professional  relations.  Section  497, 
Rev.  St  1881  (section  505,  Rev.  St  1894),  ex- 
cludes "confidential  communications  made  to 
attorneys  in  the  course  of  their  professional 
business,  and  as  to  advice  given  In  sucb 
cases."  This  witness,  as  we  heretofore  said, 
disclaimed  that  at  the  time  the  communica- 
tions were  made  he  was  acting  in  the  capaci- 
ty of  an  attorney  for  appellant,  and  stated 
that  he  was  not  consulted  professionally  by 
her,  but  that  he  was  advising  her  only  as  a 
friend.  As  hereinbefore  said,  this  relation 
must  be  determined  by  the  court  from  all 
the  facts  appearing,  and  not  alone  from  the 
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diBavowal  of  the  attorney.     It  appears  tbiit 
the  witness  Mr;  Butler  was  an  eminent  law- 
yer, and  engaged  at  the  time  tn  active  pra<J- 
tlce  of  his  profession.    The  deceased,  Seni^- 
tor  McDonald,  had  been  his  partner  in  the 
practice  of  the  law  for  many  years,  up  to  the 
date  of  his  death.    On  June  29, 1891,— a  few 
■days  after  the  death  of  the  testator,— Mrs. 
McDonald  wrote  ahd  sent  to  Mr.  Butler,  at 
his  law  office  In  Indianapolis,  the  following 
note:    "Mr.  John  M.  Butler— Dear  Sir:    Mr. 
-Snow  kindly  suggested  your  calling,  should 
I  wish  to  consult  with  you.   Tfhere  are  many 
things  in  which  I  need  your  good  advice,  and 
would  be  pleased  to   see  you   Wednesday 
■evening,  after  business  hours,  if  convenient. 
Tours,  truly,  Mrs.  Joseph  E.  McDonald."    In 
response  to  this  request^  Butler  called  at 
the  home  of  Mrs.  McDonald.    After  he  was 
■seated,  the  conversation  appears  to  have  been 
commenced  by  her  s&ying  to  him:  "Mr.  Mc- 
Donald has  always  told  me  that  if,  In  any 
•emergency  or  condition,  I  desired  the  advice 
of  a  friend  on  whom  I  could  rely  absolutely, 
"to  send  for  you."     Butler  stated  that  there 
was  nothing  said  by  her  about  desiring  to 
•consult  him  professionally,  or  with  reference 
to  any  legal  questions;  that  she  was  merely 
AsUng  advice  of  him  as  a  friend.     "Noth- 
ing," said  the  witness',  "as  to  her  rights,  was 
talked  about."    The  first  item  of  the  conver- 
sation at  the  house,  after  telling  Butler  that 
lier  husband  had  recommended  her  to  confer 
with  him  as  a  friend,  was  in  reg&rd  to  some 
Awnlngs  at  the  windows  that  had  been  put 
-up  by  a  young  man,  with  whom  she  contract- 
ed during  the  life  of  her  husband.    The^ 
-awnings  had  not  all  been  placed  dtfring  the 
life  of  her  husband,  for  the  reason  that  the 
noise  annoyed  him  while  Ifa  his  sick  condi- 
tion.    After  his  death,  it  appears,  she  wanted 
the  awnings  that  were  up  taken  down.    This 
the  party  declined  to  do.    It  was  finally 
Agreed  that  he  should  complete  the  placing 
•of  the  awnings  at  the  exact  cost  for  so  doing, 
and  that  after  doing  the  work  he  had  pre- 
'sented  to  her  a  bill  for  his  services,  which 
she  thought  was  too  large;   that,  when  she 
■Informed  this  man  that  his  bill  was  not  cor- 
rect, he  got  angry,  and  made  some  saucy  re- 
marks In  response.    After  detailing  this,' she 
then  said  to  Butleri  "What  am  I  to  do?"   To 
this  he  replied:  "Do  nothing.     Mr.  Bevertdge 
'1b  Mr.   Haughey's   [the  executor]  attorney, 
•and,  when  these  people  present  any  bill,  all 
you  want  to  do  is  to  turn  them  over  to  Bfev- 
■eridge  and  Baughey,"    ^at  ended  the  con- 
versation In  regard    to  the    awnings.     The 
next  matter  to  which  the  conversation  turned 
•was  relative    to    Mrs.  McDonald's    Income. 
She  spoke  about  having  been  making  some 
figures  about  her  income,  and  how  much  it 
would  be.     Butler  also  made  some  estima- 
tion relative  thereto,  and  she  inquired  of  him 
if  he  deemed  it  sufficient  to  afford  her  a  liv- 
ing, if  she  continued  to  live  at  the  house 
where  she  then  resided,  and  Butler  told  her 
'that  it  would.     Some  other  matters,  relating 


to  debts,  and  money  which  the  witness  had 
sent  her,  arising  out  of  a  settlement  he  had 
made  of  the  .partnership  affairs  of  the  law 
firm  of  McDonald  &  Butler,  were  talked 
about  '  After  the  conversation  about  the  In- 
come and  settlement  had  ended.  It  appears  to 
have  been  turned  by  Mrs.  McDonald  to  an- 
other subject  This  conversation  was  detail- 
ed by  the  witness  as  follows,  and  was  per- 
mitted, over  the  objections  of  appellants,  to 
go  to  the  jury  as  evidence  in  the  case  in  be- 
half ,of  the  appellees:  "Turning  her  head 
to  me,"  said  the  witness,  "Mrs.  McDonald 
said,  'Now,  Mr.  Butler,  you  canuot  blame  me 
about  the  will.'  I  said,  'Mrs.  McDonald,  I 
am  not  blaming  anybody  about  the  will.' 
"Well,'  she  said,  'you  expressed  astonishment 
at  the  will  when  it  was  read  by  you  down  at 
the  office.  Now,'  she  says,  *you  cannot  blame 
me  about  It  I  have  done  nothing  more  tha^ 
any  wife  has  a  right  to  do.  I  have  gotten 
all  from  my  husband  I  could  for  my  sup- 
port.' I  said,  again,  'I  am  not  blaming  any- 
body aboiit  the  will,  but  there  Is  just  one 
thing  that  worries  me.'  She  says,  'What  Is 
It?"  I  said,  'In  all  our  long-continued  friend- 
ship, and  years  of  close  Intimacy,  Mr.  McDon- 
ald never  made  a  statement  to  me  of  a  fact 
in  his  life,  that  did  not  turn  out  just  exact- 
ly as  he  said  It  would,  except  this  one.  Now,' 
I  said,  'how  do  you  account  for  It  that  be 
told  me  his  will  was  one  thing,  and  it  turns 
out  to  be  another  thing?'  She  said,  'I  can  ex- 
plain that'  She  said,  'He  did  have  such  a 
will  as  he  told  you  about,  but  I  did  not  like 
It  and  I  got  him  to  change  It'  Well,  I  did 
not  say  anything,  much,  to  that;  but  after 
thinking  a  moment  I  said:  'It  would  have 
been  substantially  the  same,  so  far  as  the  In- 
come to  you  is  concerned.  If  it  had  been  as 
he  told  me,  because  you  would  have  had  the 
whole  income  from  it  all  your  life.  The  only 
difference  would  have  been,  you  could  not  will 
It  away  or  ^ell  the  Washington  St  proper- 
ty.' '  Th6n  she  says:  'It  was  putting  a  price 
on  my  head,  and  I  did  not  like  U,  and  I  got 
him  to  change  It;  and  I  expect  that,  in  his 
weak  state  of  mind  and  body,  his  mind  re- 
verted to  the  will  he  had  formerly  made,  and, 
for  the  time  being,  forgot  the  will  as  It  now 
Is.'  I  did  not  say  anything  more  than  that 
I  think  that  pretty  much  ended  the  conver- 
sation. I  think,  the  next  thing  that  was 
talked  about  she  was  asking  me  when  I 
would  go  away  on  my  vacation,  etc." 

Counsel  for  appellants  strenuously  Insist 
tiiat  there  was  error  In  allowing  these  state- 
ments as  to  the  will  to  be  detailed  as  evi- 
dence by  Butler  to  the  jury,  under  the  rule 
laid  down  by  section  497,  supra,  as  construed 
by  judicial  decisions.  Many  authorities  are 
cited  upon  this  proposition,  but  we  do  not 
consider  It  necessary  to  extend  this  opinion 
In  a  review  of  these.  We  fully  recognize  the 
Importance  and  the  necessity  for  the  strict 
enforcement  of  this  statutory  rule  which  for- 
bids an  attorney  at  law  to  disclose  communi- 
cations confided  to  him  In  the  course  of  his 
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professtonal  business,  or  as  to  advice  given 
In  such  a  case.  We  also  recognize  that  It  Is 
well  settled  by  the  decisions  of  this  court, 
and  many  others,  that  this  rule  Is  not  to  be 
extended  to  such  communications  which  come 
to  the  linowledge  of  the  attorney  when  the 
relation  of  counsel  and  client  does  not  exist 
To  come  under  the  protection  of  the  rule  In 
question,  the  communications  claimed  to  be 
privileged  must  be  addressed  to  an  attorney 
In  his  professional  character  of  a  legal  ad- 
viser, with  a  view  to  legal  advice  which,  as 
an  attorney,  It  was  his  duty  to  give.  Borum 
V.  Fonts,  15  Ind.  50;  Eanlon  v.  Doherty,  109 
Ind.  37,  9  N.  B.  782;  1  Greenl.  Ev.  §  244. 
It  does  not  clearly  appear  that  any  part  of 
the  converse  ticm  between  Butler  and  the  ap- 
pellant, at  her  house,  came  within  this  rule. 
However,  passing  this  question  without  de- 
ciding, we  are  of  the  opinion  that  the  state- 
ments of  Mrs.  McDonald,  testified  to  by  the 
witness,  in  regard  to  the  will,  were  not  priv- 
ileged, and  were  property  admitted.  These 
were  Independent  of,  and  had  no  connection 
whatever  with,  nor  reference  to,  what  had 
been  previously  said  or  talked  about  by  the 
parties.  That  conversation  seems  to  have 
ended  before  she  Introduced  the  other  In  ref- 
erence to  the  will.  It  is  obvious,  we  think, 
that  they  were  not  made  to  him  aa  an  at- 
torney, In  the  course  of  his  professional  busi- 
ness. Neither  did  they  have  any '  retierence 
to  or  connection  with  advice  given  by.  or 
sought  from  Butler  as  an  attorney^  After 
having  disposed  of  all  matters  In  which  she 
probably  might  have  sought  his  professional 
advice,  she  seeks  to  explain  to  him  bow  It 
was  that  her  husband  had  changed  his  will, 
and  executed  one  whose  provisions  were 
somewhat  different  from  those  stated  by  the 
testator  to  Butler.  The  latter,  as  an  ac- 
quaintance and  friend  of  the  husband,  ex- 
pressed surprise  that  the  will  of  the  latter, 
found  after  his  death,  did  not  correspond 
with  the  one  that  the  deceas^  had  referred 
to  shortly  before  his  decease;  and  these  ex- 
planatory statements  seem  to  have  been  made 
to  satisfy  Butler  on  this  question,  and  for  no 
other  apparent  purpose.  The  rule  laid  down 
In  the  case  of  Maas  v.  Bloch,  .7  Ind.  202, 
cannot  be  extended  to  the  question  herein 
Involved.  The  facts  In  that  .case  and  the 
one  at  bar  are  different  and  distinguishable. 
An  attempt  was  there  made  to  separate  from 
one  entire  communication,  a  part  of  (which 
was  admitted  to  be  privileged,  certain  state- 
ments, upon  the  £;round  that  the  person  mak- 
ing such,  which  were  all  made  at  the  same 
time  and  In  the  same  conversation,  made  part 
thereof  In  the  character  of  an  agent,  and 
part  as  a  witness,  having  personal  knowledge 
of  the  facts  so  stated.  This  court  held  that 
under  the  facts  therein  it  was  not  practi- 
cable to  make  the  separation,  as  It  could  not 
determine  or  distinguish  which  part  was  ut- 
tered as  an  agent,  and  which  as  a  mere 
witness.  No  such  difficulty  arises  In  the 
question  now  under  consideration.  ,  The  state- 


ments made  by  Mrs.  McDonald  at  the  house 
In  regard  to  the  will  appear  to  be  as  separate 
lind  distinct  from  what  was  previously  said 
as  though  they  had  been  uttered  at  different 
times  and  places. 

Appellants  complain  of  the  ruling  of  the 
court  In  admitting  In  evidence  certain  state- 
ments or  declarations  of  the  testator  made  to 
John  M.  Butler  shortly  before  the  death  of 
the  former,  relative  to  thp  contents  of  his 
will,  and  also  in  refusing  to  give  instruction 
No.  10  asked  by  them,  and  in  giving,  on  its 
own  motion,  instruction  No.  8.  The  will  In 
<»ntest  bears  date  of  August  26^  1890.  It 
appears  to  have  been  conceded  by  both  par- 
ties In  this  action  that  a  will  was  duly  exe- 
cuted at  his. (the  testator's)  law  office,  at  In- 
dianapolis, on  that  day,  which  was  attested 
by  two  witnesses,  Snow  and  Daniels.  But 
.at  this  point  the  lines  of  concession  seem  to 
diverge,  the  contention  of  the  appellees  seem- 
ing to  be  that  the  will  executed  on  that  day 
was  the  one  that  had  been  lost  or  stolen,  and 
that  the  will  in  contest  was  a  false  one,  sub- 
stituted in  the  place  of  that  which  had  been 
lost;  and  appellees  further  claimed  that  they 
>rere  each  interested,  as  devisees,  in  the  lost 
or  stolen  will.  This,  under  the  pleadings, 
&nd  at  the  trial,  was  denied  by  appellants, 
and  they  contended  that  the  probated  will 
waa  the  genuine  will  executed  on  the  date 
mentioned.  The  only  essential  difference,  as 
alleged,  it  appears,  In  the  will  found  after 
the  death  of  the  testator,  and  in  contest,  and 
41ie  one  claimed  to  have  been  lost,  is  that  in 
the  former  Mrs.  McDonald  was  given  the 
Washington  street  property  In  fee  simple, 
while  In  the  latter  one  she  was  only  given  a 
life  estate  therein.  JohnM.  Butler,  it  is  con- 
ceded, for  years  prior  to  the  death  of  the  tes- 
tator, was  his  confidential  friend  and  law 
partner.  At  the  time  of  the  last  sickness  oC 
the  deceased,  and  about  10  days  before  his 
death,  and  when  the  testator  seemed  to  think 
that^eath  would  be  the  probable  result  of  his 
slckoesSi  Butler  called  at  his  house  to  see 
him,  and  in  a  conversation  there,  had  in  the 
absence  of  Mn).  McDonald,  after  talking  over 
his  business  with  Butler,  the  testator  said  to 
him  sub^tantially  as  follows:  "I  have  made  a 
will,'  and  want  to  tell  yon  all  about  Its  con- 
t^ts,  and  where  you  will  find  it,  so.  If  I  die, 
yo)t  ct^n  find  it,  and  turn  it  over  to  the  ex- 
ecutor." He  then  stated,  .where  the  will 
would,  be  found,  and  proceeded  to  state  its 
contents,  OB  follows:  "I  have  given  a  life  es- 
tate -In  the  Washington  sti-eet  property  to 
Mrs.  McDonald,  with  the  fee  to  Jessie,  Joe, 
and  Mack  [meaning  appellees].  I  have  given 
to  Mrs.  McDonald  all  of  my  private  library, 
household  furniture,  bric-a-brac,  paintings, 
and  all  of  my  household  goods.  I  have  given 
to  Scott  [meaning  appellee  Malcolm  S.],  if 
he  becomes  a  lawyer,  my  law  library  and  gold 
watch."  He  then  requested  Butler  to  repeat 
over  to  him  the  contents  as  he  had  just  stated 
them,  which  he  did,  and  the  testator  then 
said:   "You  have  got  it  all.  right   lou  under- 
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atanci  It  perfecfly."  TPhese  declarations  of  the 
testator  the  court  permitted  tbls  witness  to 
give  to  the  Jury.  Appellants  at  the  time  ol>- 
jected  to  their  being  admitted  as  eyldence, 
upon  the  grounds  that  there  was  no  issue  up- 
on mental  Incapacity;  and,  second,  that  they 
were  not  admissible  for  showing  the  contents 
of  a  lost  or  destroyed  will,  because  there  had 
been  no  evidence  of  the  execution  of  any  such 
a  win.  But,  upon  appellees'  stating  to  the 
court  that  there  would  be  evidence  of  the  iexe- 
cntlon  of  the  alleged  lost  will,  the  objection 
was  overruled.  The  contention  of  the  learned 
counsel  for  appellants  Is  that  these  dedara- 
tlons  went  to  the  Jury  for  all  purposes,  and 
upon  all  the  Issues  In  the  case,  without  limita- 
tion. It  Is  settled  In  this  state  that  the  dec- 
larations of  a  testator,  made  at  a  time  other 
than  when  the  will  was  executed,  are  not  ad- 
missible In  an  action  of  contest,  ux)on  the  Is- 
sue of  fraud  or  undue  Influence.  Runlcle  r. 
Gates,  11  Ind.  95;  Hayes  v.  West,  37  Ind. 
21,  But  It  Is  evident,  we  think,  from  the  In- 
structions of  the  court  to  the  Jury,  that  the 
declarations  were  admitted  in  evidence,  and 
the  Jury  permitted  to  consider  them,  for  the 
purpose  only  of  showing  the  contents  of  the 
alleged  lost  or  destroyed  will,  and  whether.  If 
such  a  will  ever  existed,  it  remained  unre- 
voked at  the  death  of  the  testator.  We  rec- 
ognize as  a  settled  principle  of  law  that  where 
the  testator  retains  the  possession  or  control 
of  bis  will;  and  at  or  after  his  death  It  is 
not  found,  or  Is  found  thereafter  in  a  muti- 
lated or  defaced  condition,  the  presumption 
arises  that  he  destroyed  or  mutilated  It  for 
the  purpose  of  revoking  It  But  tUs  pre- 
sumption may  be  rebutted  by  evidence.  It  Is 
insisted  by  appellees  that  these  statements 
were  proper  to  go  to  the  Jury:  Birst.  To  rebiit 
the  presamption  that  the  last  or  destroyed 
will  in  question  had  been  destroyed  by  the 
testator  animo  revocandL  That,  appellees, 
having  brought  their  action  as  devisees  under 
such  a  will,  the  burden  was  cast  upon  them 
to  rebut  such  presumption.  Second.  That 
they  were  also  admissible  to  Show  the  c<hi- 
tents  of  the  lost  will.  In  order  to  establish  that 
appellees  were  Interested  In  the  estate  as  dev- 
isees or  legatees,  that  being  the  capacity  In 
which  they  sued.  This  contention  of  appel'» 
lees,  we  are  of  the  opinion,  must  be  sustained. 
As  we  have  herein  held,  appellees  based  their 
right  to  contest  the  probated  will  upon  the 
alleged  facts  showing  that  they  were  Intex- 
ested  as  devisees  In  the  genuine  will,  which 
they  alleged  had  been  lost'  or  destroyed,  and 
that  the  same  had  not  been  destroyed  by  or 
through  the  agency  of  the  testator.  This  they 
were  required  to  sustain  by  evidence-  upon 
the  trial,  or  fail  in  their  action.  The  proposi- 
tion is  not  controverted,  and  Is  settled,  we 
think,  that,  where  a  will  is  shown  to  be  lost 
or  destroyed,  secondary  evidence  of  Its  con- 
tents, when  necessary,  may  be  received. 
Clark  V.  Wright,  8  Pick.  66,  Brown  v- 
Brown,  92  E.  0.  L.  875,  and  other  authwl- 
tles,   support   this   rule.    The   best   second- 


ary evidence  in  existence,  under  this  rule, 
must  be  produced.  The  proposition  that  these 
declarations  made  to  Butler  by  the  testator 
were  admissible  to  rebut  the  legal  presump- 
tion arising  from  the  fact,  as  claimed,  that 
the  lost,  stolen,  or  destroyed  will  in  contro- 
versy at  the  date  of  the  testator's  death  was 
in  his  x)0ssesslon  or  under  his  control,  had  not 
been  revoked  by  him.  Is  supported  by  the  fol- 
lowing authorities:  McBeth  v.  McBeth,  11 
Ala.  C96;  Conoly  t.  Oayle,  61  Ala.  116;  Mor- 
ris V.  Swaney,  7  Heisk.  591;  Lawyer  v. 
Smith,  8  Mich.  411;  Hope's  Appeal,  48  Mich. 
518, 12  N.  W.  682;  Betts  v.  Jackson,  6  Wend. 
173;  Bverltt  v.  BvOTltt,  41  Barb.  385;  Fos- 
ter's Appeal,  87  Pa.  St  67;  Pickens  v.  Davis, 
134  Mass.  252;  In  re  Johnson's  Will,  40  Oonn. 
58T;  Patten  t.  Poulton,  1  Swab.  &  Tr.  55; 
Keen  v.  Keen,  L.  R.  8  Prob.  &  DIt.  105;  Us- 
tlcke  V.  Bawden,  2  Addams,  Bee.  16;  Welch 
V.  Phillips,  1  Moore,  P.  O.  288;  Battyll  v. 
Lyles,  4  Jur.  (N.  S.)  718;  Finch  v.  Finch,  L. 
R.  1  Prob.  &  mv.  871:  In  re  Barbo:,  Id. 
267;  Whlteley  v.  King,  112  B.  0.  li.  766. 
That  the  statements  or  declarations  of  tes- 
tator may  be  received.  In  the  absence  of  evi- 
dence of  a  higher  character,  to  prove  the  con- 
tents or  provisions  of  a  lost  or  destroyed  will, 
finds  support  In  the  following  English  and 
American  authorities:  Sugden  v.  Lord  St. 
Leonards,  17  Eng.  R.  (Moake's  notes)  453, 
542;  Gould  v.  Lakes,  L.  R.  6  Prob.  DIv.  1; 
Burls  V.  Burls,  L.  R.  1  Prob.  &  Dlv.  472; 
In  re  Barber,  Id.  287;  Johnson  t.  Lyford, 
Id.  546;  Battyll  v.  Lyles,  4  Jur.  (N.  S.)  718; 
Pinch  T.  Finch,  L.  R.  1  Prob.  &  Dlv.  871; 
Davis  y.  Davis,  2  Addams,  Bcc.  223;  Keen 
V.  Keen,  L.  R.  8  Prob.  &  DIv.  105;  Pickens 
V.  Davis,  134  Mass.  252;  In  re  Page,  118  ID. 
676,  8  N.  E.  852;  Hope's  Appeal,  48  Midi. 
618,  12  N.  W.  682;  In  re  Lamble's  Estate,  97 
Mich.  49,  56  N.  W.  223;  Foster's  Aroeal,  87 
Pa.  St  67;  Conoly  v.  Gayle,  61  Ala.  116;  Mc- 
Beth V.  McBeth,  11  Ala.  596;  Morris  v.  Swa- 
ney, 7  Heisk.  591;  Reel  v.  Reel,  1  Hawk.  (N. 
C.)  248,  268;  HoweU  v.  Barden,  3  Dev.  442; 
SImms  V.  SImms,  5  Ired.  684;  Theo.  Wills, 
pp.  42,  43;  Flood,  WUls,  pp.  425,  429,  482; 
Walk.  Wnis,  p.  360;  1  Jarm.  Wills  (5th  Blge- 
low'B  Ed.)  pp.  130,  133,  134,  142,  and  notes 
268;  Steph.  Dig.  Ev.  art  29;  5  Am.  &,  Eng. 
Enc.  Law,  868(f);  7  Am.  &  Eng.  Enc.  Law,  73. 
As  settled  by  someof  those  authorities,  such 
statements,  of  the  testator  should  be  received 
es  evidence  with  great  caution,  for  the  rea- 
son that  they  are  sometimes  made  by  him 
for  the  express  purpose  of  misleading  or  sat- 
isfying cnrions  friends  or  expectant  relatives. 
But  the  declarations  in  the  Case  at  bar  are 
not  open  to  this  objection.  They  are  volun- 
tarily made  to  a  confidential  friend,— one  who 
apparently  had  no  Interest  In  the  estate  of 
the  testator,— and  not  In  response  to  any  in- 
quiry by  him  made.  Oonsldering  the  circum- 
stances under  which  they  were  made  by  the 
testaton-^at  a  time  when  sick,  bnt  in  the 
full  control  of  his  mental  faculties,  and  when 
he  seemingly  recognized  that  his  death  was 
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a  near  probability,— they  appear  to  na  to  bear 
upon  their  face  the  very  impress  of  sincerity. 
We  think  they  were  clearly  competent  for 
the  purpose  for  which,  as  It  Is  claimed  by  ap- 
pellees, they  were  Introduced.  If  the  declara- 
tions of  the  testator  are  legitimate  evidence 
to  prove  the  contents  in  a  proceeding  to  have 
a  lost  will  admitted  to  probate,  which  the 
authorities,  we  think,  seem  to  fully  authorize 
and  support,  in  reason  they  must  be  equally 
so,  under  the  issues  In  the  case  at  bar,  to 
show  the  contents  of  the  lost  will  in  ques- 
tion, in  order  that  the  interest  of  the  ap- 
pellees in  the  estate  might  appear,  and  the 
presumption  of  revocation  be  rebutted. 

Instruction  8  given  by  the  court  Is  as  fol- 
lows: "It  Is  conceded  by  both  the  parties 
to  this  suit  that  a  will  was  duly  executed 
by  Senator  McDonald,  at  his  law  office  in  the 
city  of  Indianapolis,  on  the  26th  day  of  Au- 
gust, 1890,  and  duly  attested  by  the  wit- 
nesses, Snow  and  Daniels;  bat  the  plaintiffs 
charge  that  said  genuine  last  will  and  testa- 
meat  was  removed,  lost,  or  stolen  without 
the  knowledge  or  consent  of  said  testator  or 
the  plalntlfCs.  and  the  will  now  In  contest 
substituted  and  foisted  in  the  room  and  place 
of  said  genuine  will.  The  defendants  deny 
this  charge,  and  aver  that  the  will  in  con- 
test is  the  Identical  will  so  executed  as  afore- 
said. Under  this  Issue,  I  have  allowed  the 
plaintiffs  to  Introduce  in  evidence  certain  al- 
leged declarations  of  said  testator  relating 
to  the  contents  of  said  wUL  If  you  find 
that  such  declarations  were  made,  you  will 
only  consider  them  for  the  purpose  of  deter- 
mining the  character  and  ctutents  of  such 
alleged  lost  or  destroyed  will,  and  whether. 
If  It  ever  existed.  It  remained  unrevoked  at 
the  time  of  the  death  of  the  testator.  No 
Inference  in  support  of  the  other  Issues  and 
charges  In  this  case  can  be  drawn  by  yon 
from  these  alleged  declarations."  At  the 
proper  time  the  appellants  requested  the 
court  to  give  the  following  instruction  (No. 
10),  which  was  refused:  "If  the  Jury  shall 
find  that  Joseph  B.  McDonald,  in  his  last 
sickness,  made  certain  declarations  touching 
the  contents  of  his  will,  as  testified  to  by 
John  M.  Butler,  Esq.,  then  tne  court  Instructs 
yon  that  such  declarations  or  statements  of 
Senator  McDonald  cannot  be  considered  by 
the  jury  in  determining  the  question  of  the 
genuineness  of  the  will  in  contest.  For  the 
law  is,  'A  testator's  own  declarations,  to  prove 
that  a  will  apparently  regular  was  forged, 
•  •  •  are  hearsay  and  Inadmissible.' "  It 
is  contended  by  appellants  that  Instruction 
No.  8,  given  by  the  court,  was  not  suffi- 
ciently clear  and  explicit,  in  limiting  the  Ju- 
rors in  the  consideration  of  the  declarations 
in  question,  and  that,  hence.  No.  10,  as  re- 
quested, should  have  been  given.  It  is  well 
settled  by  repeated  decisions  of  this  court 
that  it  is  not  error  for  the  trial  court  to 
refuse  an  Instruction  requested,  although  ac- 
curately stating  the  law,  it  the  same  propo- 
sition is  substantially  given  in.  another  in- 


8ti;uctIon.  In  the  eightir  Instruction  the  court 
called  the  attention  of  the  Jury  to  the  declara- 
tions admitted  in  evidence,  and  stated  that 
these  should  only  be  considered  to  determine 
the  character  and  contents  of  the  alleged 
lost  or  destroyed  will,  and  whether,  if  it  ever 
existed,  it  remained  unrevoked  at  the  time 
of  the  testator's  death.  Not  content  with 
this,  the  court  proceeded  further,  and  im- 
pressed upon  the  Jury  the  f&et  that  they 
were  prohibited  from  drawing  from  this  evi- 
dence any  inference  in  supiwrt  of  the  other 
issues  and  charges  in  the  case.  The  declara- 
tions of  the  testator  for  the  same  purpose 
were  testified  to  by  .Tames  D.  McDonald,  a 
witness  for  appellees,  and  the  court,  in  this 
Instruction,  Intended  to,  we  suppose,— and 
did.— embrace  his  evidence,  as  well  as  that 
of  Mr.  Butler's;  and  in  this  respect,  at  least, 
the  Instruction  was  jnore  favorable  to  appel- 
lants than  the  one  requested,  as  that  singled 
out  the  declarations  made  to  Butler  in  the 
testator's  last  sickness  only.  We  are  of  the 
opinion  that  the  court  emnodied  in  its  in- 
struction all  that  was  substantlaUy  neces- 
sary for  the  Information  of  the  Jury  as  to  the 
manner  In  which  they  were  to  apply  and  con- 
sider these  declarations.  We  cannot  presume 
that  intelligent  Jurors,  where  evidence  has 
been  admitted  for  a  certain  purpose,  will  con- 
sider It  upon  other  Issues,  or  for  other  pm*- 
poses,  when  the  court  has  expressly  stated 
to  them  that  they  must  not  do  so.  It  must 
be  presumed  that  the  Jury  obeyed  the  court's 
injunction.  There  was  no  error  la  refusing 
the  instruction  asked  by  appellants. 

The  next  question,  presented  and  argued  by 
appellants  In  their  brief  is  that  the  court  err- 
ed In  not  allowing  the  appellant  Mrs.  Mc- 
Donald to  testify  in  regard  to  the  circum- 
stances under  which  the  carbon  or  black  will, 
claimed  to  be  a  duplicate  of  tlie  will  in  con- 
test, came  into  her  poseessioa  It  was  ap- 
parently admitted  that  this  had  reference  to 
8!  matter  which  occurred  during  the  life  of 
the  testator.  As  this  was  a  matter  occurring 
prior  to  his  death,  and  she  being  a  party  to 
the  issues  Involved,  we  think  she  was  not 
competent  to  testify  respecting  things  not 
opea  to  the  observation  of  all  the  friends  and 
acquaintances  of  the  deceased,  by  reason  of 
the  prohibition  of  section  499,  Bev.  St.  1881 
<fieotion  607,  Rev.  St  1894).  We  must  con- 
sthie.  this  sectloa  as  applicable  to  parties 
as  witnesses  In  an  action  to  contest  a  will; 
the  exception  being  that  stated  in  Lamb  v. 
Lamb,  105  Ind.  4S6,  5  N.  E.  171,  namely, 
that  parties  are  only  competent  to  testify  in 
respect  to  such  matters  as  were  open  to  the 
observation  of  all  the  friends  and  acquaint- 
ances of  the  deceased  ancestor.  Counsel  for 
appellants  Insist  that  the  action  was  not 
founded  upon  a  contract  or  demand  against 
the  ancestor,  and  for  that  reason  section  499, 
supra,  could  have  no  application.  But  the 
word  "demand,"  as  used  in  this  statute,  has 
been  hdd  to  be  one  of  broad  meaning;  and  It 
may  well  be  held  to  aK>l7  to  an  action  by 
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or  against  devisees,  In  relation  to  a  wtll  of 
the  ancestor.  To  say  the  least,  however,  the 
nltimate  object  of  a  suit  to  contest  a  will 
is  to  afreet  in  some  manner  the  property  of 
the  ancestor.  Suits  to  contest  a  will,  we 
think,  come  clearly  within  the  spirit  and 
meaning  of  this  section,.  If  not  within  .its  ex- 
press letter.  Peacock  t.  Albin,  39  Ind.  2S; 
Wiseman  v.  Wiseman,  78  Ind.  112;  Staser  v. 
Hogan,  120  Ind.  207,  22  N.  B.  990;  Larch  v. 
Goodacre,  126  Ind.  224,  26  N.  E.  49.  It  was 
apparently  sought  to  be  shown  by  Mrs.  Mc- 
Donald that  the  transactioa  under  which  she 
came  into  possession  of  the  black  or  carton 
duplicate  of  the  will  in  suit  was  connected 
with  the  deceased,  and  was  confined  to  her 
and  him  alone.  Both  parties  to  the  actipf) 
were  permitted  by  the  court  to  testify: in 
respect  to  the  genuineness  of  the  stgnatures 
of  the  testator,  and  Mrs.  McDonald  waaal^q 
permitted  to  testify  that,  from  the  time  of 
her  husband's  death  until  the  date  when  ;she 
was  examined  as  a  party  by  order  of  court, 
this  carbon  will  liad  been  in  the  safety  vault 
at  the  bank;  but  she  was  not  allowed  to 
testify  that  when  she  got  the  will  out  of  the 
vault  It  was  in  an  envelope,  nor  where  this 
envelope  was  immediately  upon  the  happen- 
ing of  the  testator's  death.  The  trial  court 
seems  to  have  excluded  this  last  evidence  up- 
on the  grounds  that  the  envelope  inquired 
about  was  not  produced  along  with  the  will, 
tmder  the  order  of  court.  Whether  the  court 
erred  in  excluding  this,  we  need  not  consider, 
for  tbe  reason  that  counsel  for  appellants 
have  faUed  to  establish  to  our  satisfaction 
that  the  evidence  was  relevant  or  material, 
and  therefore  the  error  of  the  court's  rul- 
ing, If  any,  does  not  affirmatively  appear. 
Some  objections  are  made  t&  a  question 
which  the  trial  court  permitted  appellees  to 
put  to  Mr.  Bwell,  a  witness  called  by  them 
as  an  expert  upon  handwriting.  The  wit- 
ness, after  stating  the  facts  showing  him  to 
be  an  expert,  and  also  giving  to  the  Jxiry 
facts  which  he  had  discovered,  and  peculiari- 
ties observed.  In  regard  to  the  signatures  In 
^luestlon,  by  an  examination  which  he  had 
made,  was  allowed  by  the  court,  over  ob- 
jections of  appellants,  to  aiwwer  this  ques- 
tion: "From  the  examination  which  you 
have  made  of  these  two  documents  [the 
green  and  black  wills],  what  is  your  opinion  as 
to  whether  the  signatures  appearing  U)  tbem 
are  genuine?"  He  answered  "that  they  were 
not  genuine."  The'  grounds  of  ©bjectlobs 
urged  are  that  an  expert  witness  must  testify 
either  from  facts  Stated  by  himself  to  the 
Jury,  or  from  those  testified  to,  or  to  b«  testi- 
fied to,  by  other  witnesses,  and  put  to  him  in 
the  form  of  an  hypothetical  question.  This 
latter  condition  has  no  application,  as  the 
opinion  of  tbe  witness  was  not  sought  upon 
an  hypothesis.  We  do  not  think  that  the 
question  is  open  to  the  first  objection,  as  we 
think  tbe  question  fairly  Imported,  and' mint 
have  been  so  understood  by  the  witness  and 
Jury,  that  tbe  opinion  asked  for  was  one 


based  upon  the  facts  derived  by  him  from 
his  examination  made,  all  of  which  has  been 
detailed  by  him  to  the  Jury.  The  witness 
was  not  asked  to  give  his  opinion  from  what 
ho  supposed  he  knew,  but  from  facts  testi- 
fied to  by  him,  and  hence  the  rule  land  down 
In  Bums  v.  Barenfleld,  84  Ind.  43,  does  not 
apply.  There  was  no  error,  under  the  facts 
as  they  appear,  In  allowing  the  witness  to 
answer  this  question. 

Some  exceptions  and  criticisms  are  urged 
upon  the  refusal  of  the  court  to  give,  upon 
the  question  of  forgery.  Instructions  Nos.  13, 
14,  and  15,  requested  by  appellants.  On  this 
question  the  court  Instructed  the  Jury,  In  Its 
Instruction  No.  9.  as  follows:  "I  will  now 
direct  your  attention  to  the  law  bearing  up- 
on the  charge  of  forgery,  as  made  In  this 
case.  In  civil  as  well  as  In  criminal  actions, 
the  law  Indulges  tbe  presumption  of  inno- 
cence and  fair  dealing  In  all  transactions. 
In  this  particular  case  the  law  presumes  that 
the  signatures  to  tbe  will  in  contest  are 
genuine,  and  not  forged,  and  that  the  de- 
fendant Is  Innocent  of  all  criminal  conduct 
In  relation  tha%to.  In  criminal  charges  the 
presumption  -  of  Innocence  must  be  over- 
thrown, and  guilt  proven  beyond  a  reason- 
able doubt,  in  order  to  secure  a  conviction; 
but  in  civil  cases,  like  the  present,  involving 
a  charge  of  criminality,  the  rule  of  proof  Is 
dlfFerent,  ftnd  not  so  strong.  For  the  plaln- 
tlffs  to  recover  upon  the  charge  of  forgery, 
they  are  not  compelled  to  prove  the  charge 
beyond  a  reasonable  donbt,  but  the  law  Is 
satisfied,  and  you  must  be,  If  the  charge  Is 
proven  by  a  fair  preponderance  of  the  evi- 
dence; that  Is,  the  evidence  in  favor  of  the 
forgery  must  overconSe  the  presumption  of 
Innocence,  and  all  countervailing  evidence  of 
genuineness."  Upon  an  examination  of  in- 
structions 13  and  14  refused,  we  are  of  the 
opinion  that  the  court  did  not  err  in  so  do- 
ing. EJverythIng,  as  a  matter  of  law,  rela- 
tive to  the  question  of  forgery,  under  the 
pleadings,  to  which  appellants  were  entitled 
as  of  right.  Is  substantially  and  clearly  given 
in  Instruction  9.  Therefore,  under  the  firmly- 
settled  rule,  appellants  have  no  Just  grounds 
of  complaint  By  instruction  15,  the  court 
was  asked  to  charge  that  "the  failure  on  the 
part  of  the  plaintifTs  to  either  allege  In  their 
complaint,  or  point  out  to  the  evidence,  any 
person  as  tbe  person  who  committed  the 
alleged  forgery,  or  procured  the  same  to 
be  committed,  was  a  circumstance  proper  to 
be  considered  in  connection  with  the  other 
facts  tendtog  to  disprove  the  chaise  of  for- 
gery." It  cannot  be  seriously  contended  that 
the  appellees,  in  order  to  set  aside  the  pro- 
bated will  upon  'the  grounds  that  it  was  a 
counterfeit,  were  required  to  specifically  al- 
lege in  their  complaint,  and  point  out  in  the 
evidence,  the  identical  person  whose  hand 
had  perpetrated  the  forgery.  There  was  no 
attempt,  by  reason  of  this  action,  to  convict 
any  one  of  the  crime  of  forgery.  Their 
failure  to  do  that  which  was  not  required  in 
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oriex  to  maintain  and  succeed  in  tbeir  action 
could  not  be  considered  as  a  circumstance 
against  them.  The  instruction  is  also  appar- 
ently faulty  because  it  asstuned  the  failure 
to  point  out  in  the  evidence,  as  an  actual 
fact,  regardless  of  the  evidence  upon  that 
question,  and  the  action  of  the  court  In  re- 
fusing to  give  it  was  correct  Complaint  Is 
also  made  for  the  reason  that  the  court  re- 
fused to  give  instruction  No.  9,  relating  to 
the  probative  weight  of  expert  testimony. 
We  think,  however,  that  the  Jury  was  suffi- 
ciently Instructed  on  this  point  in  the  ia- 
structlon  given  by  the  court  on  Its  own  mo- 
tion. 

The  jury,  on  the  trial,  returned  a  general 
verdict  for  the  plaintiffs,  and,  by  their  an- 
swers to  interrogatories,  found  that  the  wiU 
In  contest  had  not  been  executed  by  the  tes- 
tator. When  the  court  came  to  enter  its 
judgment  upon  the  verdict,  the  appellant  Mrs. 
McDonald  demanded  that  the  lost  or  destroy- 
ed will  mentioned  in  the  amended  com- 
plaint should  be  adjudged  as  established  by 
the  decree,  and  probated.  This  the  court  re- 
fused to  do.  An  extended  argument  is  .pre- 
sented upon  this  question  by  counsel,  pro  and 
con.  As  we  have  held  that,  by  the  theory 
of  the  complaint,  it  was  not  contemplated  to 
establish  and  probate  the  alleged  lost  will, 
and  as  the  appellant  was  not  demanding  any 
such  relief  by  any  pleading  in  the  case,  it  ia 
evident,  we  tliink,  that  there  were  no  grounds 
for  such  a  demand.  We  do  not  wish  to  be 
understood,  however,  as  deciding  that  the  lost 
will  in  question  could  or  could  not  have  been 
established  and  probated  in  thli^. action.  As 
to  whether  this  will  can  be  established  by 
either  party  In  a  subsequent  proceeding  is  not 
a  question  now  before  the  court  Other 
questions  are  referred  to  by  counsel  for  appel- 
lants, but  as  they  are  not  presented  with 
any  apparent  earnestness,  and  as  it  does  not 
affirmatively  appear  by  the  record  that  ap- 
pdlants  were  prejudiced  in  their  rights  by 
the  rulings  of  the  court  thereon,  we  do  not 
deem  it  necessary  to  specifically  mention 
them  and  thereby  extend  this  opinion.  Ow- 
ing to  the  importance  of  this  case,  and  the 
questions  involved,  we  have  given  it  a  pa- 
tient and  careful  examination,  and  are  sat- 
isfied that  no  error  of  the  trial  court  ap- 
pears that  would  justify  a  reversal.  It  is 
therefore  adjudged  that  the  Judgment  be  af- 
firmed. 


(13  Ind.  App,  m) 

SHOCKNEY  et  al.  t.  SMIM3Y, 

(Appellate  Court  of  Indiana.     Sept  17,  1895.) 

AOnOK  ON   JUDOUBNT— PLBADIirO. 

A  complaint  in  an  action  on  a  judgment 
rendered  by  a  justice  of  the  peace,  not  allying 
that  the  summons  was  issued,  nor  that  there 
was  an  appearance,  nor  tiiat  defendant  resided 
in  the  township,  nor  (as  is  permitted  by  statute) 
that  the  judgment  was  duly  rendered,  is  fatally 
defective. 


Appeal  i^om  eireuit  court,  Randolph  coun- 
ty; E.  J.  Monks,  Judge. 

Action  by  Walter  B.  Smiley  against 
Charles  H.  Shockney  and  others  on  a  Judg- 
ment. A  demurrer  to  the  complaint  was 
overruled,  and  defendants  appeal.    Reversed. 

Tlieo.  Shockney,  for  appellants.  Alex.  Yor- 
hls  and  (>iuada  &  Caldwell,  for  appellee. 

REINHARD,  O.  J.  This  action  is  based 
upon  a  judgment  rendered  by  a  justice  of  the 
pieace.  The  court  overrulea  a  demurrer  to 
the  complaint  and  this  mling  Is  assigned  as 
error.  There  are  no  averments  in  the  com- 
plaint which  show  that  the  justice  who  ren- 
dered it  had  jurisdiction.  It  is  not  shown  that 
a  summons  was  issued  and  served  on  the  ap- 
pellants, nor  that  there  was  any  appearance 
by  them,  or  either  of  them,  nor  that  they,  or 
either  of  them,  resided  In  the  township  In 
which  the  action  was  brought  at  the  time 
of  it^  Institution.  Neither  is  It  averred  that 
the  judgment  was  duly  rendered.  A  justice's 
court  is  one  of  limited  jurisdiction,  and  noth- 
ing will  be  presumed  in  its  favor.  In  the  ab- 
sence of  averments  showing  Jurisdiction,  the 
complaint  is  insufficient,  unless  it  be  alleged 
that  the  Judgment  was  duly  rendered.  The 
latter  expression  is  authorized  by  statute  as 
a  substitute  for  the  averment  of  jurisdiction- 
al facts.  Hopper  T.  Lucas,  86  Ind.  43.  Judg- 
ment reversed,  with  directions  to  eustain 
the  demurrer  to  the  complaint. 


(12  Ind.  App.  U3) 
H0LLENBB(3K  v.  WOODFORD  et  at 
(Appellate  Court  of  Indiana.     Sept  17,  1895.) 

CiB^TTEL  MOKTeAOES — NOTICE. 

The  record  of  a  ciiattei  mortgage  exe- 
cuted in  blank  as  to  amount  is  sufScient  notice 
to  put  ail  persons  on  inquiry,  and  takes  pre- 
cedence over  a  solMeqaent  execution  creditor's 
lien. 

Appeal  from  circuit  court,  Monroe  county; 
K.  W.  Miers,  Judge. 

Action  by  Phil  Hollenbeck  against  George 
A.  Woodford  and  others  to  determine  the  pri- 
ority of  their  respective  liens.  There  was 
judgment  for  defendants,  and  plaintiff  ap- 
peals.    Affirmed. 

East  &  Miller,  for  appellant  Henry  a. 
Lee,  for  appellees. 

ROSS,  3.  As  stated  by  counsel  for  appel- 
lant the  specifications  of  error  calling  in 
question  the  rulings-  of  the  court  below  pre- 
sent for  decision  the  following  questions, 
namely:  "Whether  a  mortgage  In  blank  as  to 
amount  gives  the  mortgagee  a  prior  lien  over 
an  execution  creditor  on  personal  property  of 
the  mortgagor,  and  whether  the  recording  of 
said  mortgage,  leaving  the  amount  of  notes, 
if  any,  blank  as  to  the  amount  for  which 
said  mortgage  is  given,  is  notice  to  an  inno- 
cent purchaser  or  an  execution  creditor.'' 
The  appellant  recovered  his  Judgment  which. 
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lie  Insists,  has  priority  over  the  chattel  mort- 
gage of  the  appellees,  George  A.  Woodford  & 
Co.,  subsequent  to  the  execution  and  record- 
ing of  said  mortgage,  so  the  only  question  to 
decide  is,  what  notice  does  a  record  give  of 
the  existence  of  a  debt,  where  the  amount  of 
the  debt  is  not  stated  in  the  instrument  re- 
corded? In  other  words,  was  the  appellant 
bound  to  know,  although  no  amount  was  stat- 
ed in  the  mortgage,  that  any  sum  was  secure 
ed  thereby?  The  mortgage  recites  that  it 
was  given  "to  secure  the  payment  of  10 
promissory  notes  dated  Sept  8,  1893." 
When  these  notes  become  due,  and  what 
amount  they  call  for,  separately  or  collective- 
ly, Is  nowhere  stated,  and  cannot  be  ascer- 
tained from  either  the  mortgage  or  the  record 
of  It  Had  the  record  given  an  amount 
which,  by  mistake  of  the  recorder  in  record- 
ing, had  been  made  less  than  it  actually  was 
In  the  mortgage,  then,  under  the  decision  In 
the  case  of  Gilchrist  v.  Gough,  63  Ind.  676,  a 
purchaser  in  good  faith  from  the  mortgagor 
would  be  bound  only  by  the  amount  dis- 
closed by  the  record.  The  rule  announced  In 
ttiat  case  lias  no  application  here.  In  this 
case,  the  recital  in  the  mortgage  that  it  was 
given  to  secure  the  payment  of  10  promis- 
sory notes,  the  amounts  of  which  were  not 
given,  was  a  sufBcIent  notice  to  put  all  per- 
sons upon  Inquiry.  No  one  could  assume 
that,  because  no  amount  was  stated,  nothing 
was  owing.  Persons  purchasing  were  put 
npon  their  guard,  and  if  the  record  failed  to 
state  the  amount  owing,  but  disclosed  that 
some  amount  was  due,  It  was  their  duty  to 
make  inquiry,  and  ascertain  the  amount  of 
the  indebtedness  secured  thereby.  Judgment 
afOrmed. 


(13  Ind.  App.  585) 

SHRUM  V.  BOARD  OF  OOM'RS  WASHING- 
TON COUNTY.' 

(Appellate  Court  of  Indiana.     Sept  17,  1895.) 
Dbvbctivb  Hiohwats— Liability  of  CooNTr. 
A  coimty  ia  not  liable  for  injarlea  re- 
sulting from  defects  in  a  free  gravel  road  or  or- 
dinary highway. 

Appeal  from  circuit  court  Washington 
eounty;   S.  B.  Voyles,  Judge. 

Action  by  Moses  Shrum  against  the  board 
of  commissioners  of  Washington  county. 
From  a  judgment  for  defendant  plaintiff  ap- 
peals.   Affirmed. 

John  L.  Shmm  and  Mitchell  &  Mitchell,  for 
appellant  Zaring  &  Hottel  and  J.  H.  Mas- 
terson,  for  appellee. 

LOTZ,  J.  The  appellant's  daughter,  a 
minor,  was  Injured  while  traveling  upon  a 
public  highway  in  Washington  county.  He 
brought  this  action  to  recover  for  the  loss  of 
bei  ser vices,  and  for  medical  care  and  nurs- 
ing which  he  procured  for  and  rendered  to 
ber.  His  camplalnt  was  in  four  paragraphs. 
It  appears   from   the  averments   that   the 
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board  of  commissioners  of  that  county,  under 
a  petition  filed  before  U,  undertook  to  lay 
out  straighten,  and  improve  a  certain  high- 
way between  the  town  of  Salem  and  the 
town  of  Canton;  in  so  doing  a  part  of  the 
old  highway  was  vacated,  and  the  road  or- 
dered constructed  on  a  new  line;  that  the 
board,  by  and  through  its  officers  and  agents, 
undertook  to  and  did  construct  the  road  upon 
a  new  line;  that  said  new  line  at  one  point 
was  constructed  along  the  edge  of  a.  rocky 
bluff  contiguous  to  Blue  river;  that  the  road- 
bed at  this  point  was  very  narrow,  and  in- 
sufficient in  width  for  persons  traveling  in 
vehicles  in  opposite  directions  to  pass;  that 
the  embankment  was  several  feet  high,  the 
slope  extending  down  to  the  water  of  the 
river;  that  the  road  was  out  of  repair,  there 
being  large  holes  in  the  embankment  and 
large  stones  placed  thereon,  and  there  was  no 
guard  rail  on  the  embankment  to  prevmt 
persons  traveling  thereon  from  falling  there- 
from; that  appellant's  daughter  was  travd- 
ing  on  horseback  on  said  road  at  said  point 
and  met  a  vehicle  traveling  in  the  opposite 
direction,  and,  In  the  effort  to  pass,  the  horse 
she  was  riding  fell  down  the  embankment 
and  she  was  injured,  she  being  without  fault 
It  is  alleged  that  the  road  was  negligently 
constructed,  and  negligently  permitted  to  lie- 
come  out  of  repair.  The  allegations  vary 
in  each  paragraph,  but  they  are,  in  legal 
effect,  the  same.  The  court  below  sustained 
a  demurrer,  for  want  of  facts,  to  each  para- 
graph, and  these  rulings  are  the  wrors  as- 
signed here. 

It  does  not  appear  very  clearly  whether  the 
embankment  was  a  part  of  a  free  gravel 
road,  or  of  an  ordinary  highway.  So  far  as 
the  legal  aspect  is  concerned,  this  Is  imma- 
terial. It  is  clear  that  it  formed  no  part  of 
a  bridge  over  a  water  course.  Appellant's 
counsel,  in  their  argument  assume  that  It  Is 
a  part  of  a  free  gravel  road.  Proceeding  up- 
on this  basis,  they  argue  that  as  the  laws 
of  this  state  give  the  board  power  to  con- 
struct such  roads,  and  provide  means  and 
agencies  for  keeping  them  in  repair,  a  duty 
arises,  requiring  the  board  to  keep  the  road 
reasonably  safe  for  public  travel,  and  in  rea- 
sonable repair;  that  for  a  violation  of  this 
duty,  the  county  Is  liable  for  Injury  result- 
ing,—and  they  rely  upon  a  long  line  of  bridge 
cases,  following  House  v.  Board,  GO  Ind.  580. 
Conceding  those  cases  to  have  been  correctly 
decided,  It  must  be  admitted  that  counsel's 
position  Is  consistent  and  logical.  The  sound- 
ness of  the  rule  announced  in  those  decisions 
Is  questioned,  and  in  some  jurisdictions  de- 
nied, the  position  being  that  the  state  is 
never  liable,  except  by  Its  own  consent;  that 
counties  are  mere  subdivisions  of  the  state, 
and  instrumentalities  of  local  government; 
that,  as  the  state  is  not  liable  for  the  acts 
or  omissions  of  its  officers,  neither  should  a 
political  subdivision  of  the  state  be  liable 
for  the  acts  or  omissions  of  its  officers  relat- 
ing to  political  powers.    The  supreme  court 
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of  this  state  expressly  refnsed  to  extend  the 
rule  In  bridge  cases  to  any  other  class  of 
cases,  no  matter  how  losrlcal  in  effect.  Ac- 
cordingly, In  Cones  t.  Board,  137  Ind.  404,  ol 
N.  B.  272,  it  was  held  that  a  county  Is  not 
liable  for  injuries  sustained  by  a  person, 
while  traTeling  upon  a  free  gravel  road  of 
the  county,  by  reason  of  the  defects  In  the 
construction  and  repahr  of  such  road;  that 
no  implied  liability  exists  In  this  class  of 
cases,  as  applied  In  bridge  cases.  If  the 
county  Is  not  liable  In  case  of  a  free  gravel 
road,  much  less  Is  it  liable  In  cases  of  ordi- 
nary highways.    Judgment  affirmed. 


at  ind.  App.  OS) 

PENNSYLVANIA  CMJ.t.LIVKEIGHT  et  aL» 

(Aiq>ellate  Court  of  Indiana.     Sept  17,  1805.) 

ClBBIBRS— LlABILITT  TOB  PaSSSNOKR'S  BrrsCTS. 

A  railroad  oompaoy'a  liability,  as  com- 
mon carrier,  for  a  passenger's  baggage,  contin- 
ues until  a  reasonable  time  has  been  allowed, 
after  its  delivery  at  its  destination,  for  the  own- 
er to  get  it,  though  it  be  delivered  by  the  com- 
pany to  a  warehouseman. 

Appeal  from  superior  court,  Marion  county; 
J.  M.  Winters,  Judge. 

Action  by  Max  LIverigbt  and  others  against 
the  Pennsylvania  Company.  From  a  Judg- 
ment for  plalntioa,  defendant  appeals.  Af- 
firmed. 

Saml.  O.  Pickens,  for  appellant  Morris, 
Newberger  &  Curtis,  fbr  appellees. 

GAVIN,  J.  Appellees  sued  to  recover  the 
value  of  a  lost  trunk,  checked  as  baggage  by 
one  of  them,  while  traveling  as  a  passenger 
from  Madison  to  Indianapolis,  over  appel- 
lant's railroad.  The  Indianapolis  Union 
Railway  Company  owns  the  Union  Station 
at  Indianapolis,  and  acts  as  the  receiving  and 
delivering  agent  for  appellant  as  to  such  bag- 
gage as  It  hauls  to  that  point  The  suffi- 
ciency of  the  complaint  hinges  upon  appel- 
lant's proposition  that  "the  relation  of  the 
Pennnsylvania  Company  and  Its  agent,  the 
Union  Railway  Company,  to  the  goods  In 
question,  was  that  of  a  warehouseman,  from 
the  moment  the  trunks  were  delivered  by  the 
former  Into  the  possession  of  the  latter  at 
Indlanaxralls."  Counsel  rely  upon  a  number 
of  eases  Involving  the  duty  of  the  carrier  of 
ordinary  freight  Bansemer  v.  Railway  Co., 
26  Ind.  434;  Railway  Co.  v.  McCool,  26  Ind. 
140;  Express  Co.  v.  Darnell,  31  Ind.  20;  Rail- 
way Co.  T.  Nash,  43  Ind.  423;  Transporta- 
tion Co.  V.  Merriam,  111  Ind.  B,  11  N.  B.  954, 
—the  original  case  being  founded  upon  Nor- 
way Plains  Co.  T.  Boston  &  M.  R.  Co.,  1 
Gray,  263. 

Without  undertaking  to  determine  the  cor- 
rectness of,  or  the  limitations  upon,  the  rule 
advocated  as  applicable  to  ordinary  freight, 

1  Behearing  denied.  43  N.  B.  162. 


the  position  cannot  be  regarded  as  tenable, 
either  upon  principle  or  authority,  when  a 
passenger's  baggage  Is  the  subject  of  contro- 
versy. It  was  ruled  by  this  court  in  Rail- 
way Co.  V.  Tapp,  6  Ind.  App.  304,  33  N,  K. 
462,  that  "it  was  the  duty  of  the  appellant  or 
its  servants  to  give  the  appellee  a  reasonable 
time,  after  the  arrival  of  the  trunk  at  Rus- 
slavlUe,  to  take  It  away,  before  locking  It  up 
in  the  warehouse,  and,  failing  to  do  so,  the 
liability  of  the  company  as  a  carrier  did  not 
cease."  It  was  appellant's  duty,  as  a  car- 
rier, not  only  to  haul  the  baggage  to  Indian- 
apolis, but  there  to  deliver  It  to  appellees,  if 
called  for  within  a  reasonable  time.  If  not, 
it  could  hold  It  as  a  bailee  for  hire,  and  Its 
duty  as  warehouseman  then  arose.  Its  duty 
as  carrier  was  not  fully  performed  by  simply 
delivering  the  baggage  to  its  own  agent  at 
the  station.  It  does  not  even  follow,  from  its 
receipt  by  the  Union  Railway  Company,  that 
the  trunk  was  eo  Instante  ready  for  delivery 
to  the  passenger,  although  we  do  not  base  our 
decision  upon  this  fact  but  rather  upon  the 
broader  ground  that  the  passenger  Is  entitled 
to  a  reasonable  time  within  which  to  receive 
his  baggage  before  the  strict  carrier's  liabil- 
ity ceases,  and  the  less  burdensome  responsi- 
bility as  warehouseman  begins.  Our  conclu- 
sion is  in  harmony  with  the  almost  universal 
opinion  expressed  by  courts  and  text  writers. 
Roth  T.  Railway  Co.,  34  N.  T.  648;  Bumell 
V.  Railway  Co.,  45  N.  Y.  184;  Matteson  y. 
Railway  Co.,  76  N.  Y.  381;  Railway  Co.  ▼. 
Mahan,  8  Bush,  184;  Wald  v.  Railway  Co., 
92  Ky.  645,  18  S.  W.  850;  Mote  v.  Railway 
Co.,  27  Iowa,  22;  Arthur  t.  Railway  Co.,  61 
Iowa,  651,  17  N.  W.  24;  Railway  Co.  y. 
Capps,  2  White  &  W.  Civ.  Cos.  Ct  App.  35; 
Ouimit  V.  Henshaw,  35  Vt  605;  Lin  y.  Rail- 
way Co.,  10  Mo.  App.  126;  Railway  Co.  y. 
Addizoat,  17  lU.  Ai^.  032;  Hutch.  Carr. 
f  70S;  3  Wood,  R.  R.  (Ed.  li)94)  »  400. 
402.  In  section  402  of  the  authority  last 
cited  it  is  said:  "The  liability  of  a  com- 
mon carrier  for  the  baggage  of  a  passenger 
continues  until  the  baggage  Is  ready  to  be  de- 
livered to  the  owner  at  his  destination,  and 
until  he  has  bad  a  reasonable  opportunity  of 
receiving  and  removing  it  What  constitutes 
such  reasonable  time  and  opportunity  is  a 
mixed  question  of  law  and  fact  necessarily 
dependent  upon  the  peculiar  circumstances 
of  each  particular  case."  As  to  Just  what 
constitutes  a  reasonable  time,  courts  differ; 
but  we  are  not  called  upon  to  solve  that 
question.  Massachusetts,  In  Nealand  v.  Rail- 
way Co.,  36  N.  B.  592,  Indicates  a  willingness 
to  apply  to  baggage  the  rule  laid  down  in  the 
1  Oray  case.  We  are,  however,  satisfied  that 
this  rule  should  not  be  extended  by  analogy. 
Under  the  evidence,  the  court  was  fully  Jus- 
tified in  finding  that  the  baggage  never  was 
ready  for  delivery  to  the  appellees.  Judc* 
ment  affirmed. 
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BLUNOBR  T.  OOMSTOOK  «t  «L 
(Appelate  Coort  of  Indiana.    Sept  18,  1895.) 

SaLB — F^ILnXB  TO  Delitkb. 
Where  tbe  vendor  failed  to  deliver  goods 
within  the  time  agreed  upon,  the  vendee   is  not 
liable  on  the  contract,  time  being  of  the  essence 
thereof. 

Appeal  from  cimiit  court,  Kosciusko  county; 
B.  Haymond,  Judge. 

Action  by  Albert  Blllnger  against  Henry  P. 
Comstock  and  others  on  a  contract  of  sale. 
Defendants  had  Judgment,  and  plaintiff  ap> 
peals.    Affirmed. 

Lamb  A  Hill,  for  appellant  Knefler  &  Ber- 
rybllL  for  appellees. 

RBINHARD,  O.  J.  The  appellant  Is  a  man- 
ufacturer of  cloaks,  and  the  appellees  are  re- 
tail dealers  In  those  articles.  This  action  is 
by  the  appellant  against  the  appellees  for  a 
balance  alleged  to  be  due  appellant  for  mei> 
chandlse  sold  and  delivered  to  them.  The 
cause  was  tried  by  the  court  vrlthout  a  Jury. 
The  only  question  presented  relates  to  the  suf- 
ficiency of  the  evidence  to  sustain  the  find- 
ing. One  of  the  defenses  relied  upon  was  that 
the  cloaks  which  the  appellees  ordered  of  the 
appellant,  and  for  which  the  latter  demands 
pay,  were  to  be  made  and  delivered  to  them 
within  10  days,  which  was  not  done,  and  the 
appellees  refused  to  accept  the  cloaks  after- 
wards. There  was  evidence  tending  to  prove 
■nch  defense  It  was  a  case  where  time  was 
of  the  essence  of  the  contract  Judgment  af- 
firmed. 


(U  Ind.  App.  521) 

BARLHT  et  aL  v.  BROWN. « 
(Appellate  Court  of  Indiana.    Sept  18,  1895.) 

TBIAIt-VbRDIOT— SpEOIAI,  InTERBOOATOKlBS. 

Where  the  answers  by  the  Jury  to  spe- 
cial interrogatories  submitted  to  them  will  not 
warrant  the  court  in  holding  that  the  damages 
assessed  in  their  general  verdict  are  excessive, 
there  is  no  error  in  overruling  a  motion  for  judg^ 
ment  in  a  smaller  sum. 

Appeal  from  circuit  court.  Grant  county;  J. 
Ij.  Custer,  Judge. 

Action  by  Hugh  H.  Brown  against  James 
Ifc  Barley  and  Charles  Barley,  as  partners,  to 
recover  the  price  of  certain  goods  alleged  to 
have  been  sold  to  them.  There  was  Judg- 
ment for  plaintiff,  from  which  defendants  ap- 
peal.    Affirmed. 

R.  T.  St  John  and  Wm.  H.  Charles,  for  ap- 
jtellanta.    Biownlee  &  Panlus,  for  appellee. 

ROSS,  J.  The  appellee  brought  this  action 
against  the  appellants,  James  L.  Barley  and 
Charles  Barley,  doing  business  together  as 
partners,  to  recover  for  a  quantity  of  wheat 
alleged  to  have  been  sold  to  them  by  appel- 
lee. After  Issues  Joined,  the  cause  was 
submitted  to  a  Jury  for  trial,  and  a  verdict 
returned  in  fiivor  of  appellee,  assessing  his 
damages  at  $469.18.  With  their  verdict  the 
Jury  returned  a  number  of  interrogatories  sub- 

a  Rehearing  denied. 


mltted  to  them  at  the  request  of  the  awel- 
lants,  with  their  answers  thereto.  Thereup- 
on the  appellants  moved  "that  Judgment  be 
rendered  against  the  defendants  (7)  for  the 
sum  of  two  hundred  and  ninety-seven  dollars 
and  seventy-six  cents,  upon  the  answers  of 
the  Jury  to  the  interrogatories  propounded  to 
the  Jury,  notwithstanding  the  general  ver- 
dict" This  motion  was  overruled  by  the 
court,  and  the  action  of  the  court  in  its  rul- 
ing thereon  is  the  only  question  presented  by 
the  record  on  this  appeal. 

The  court  did  not  err  in  overruling  this  mo- 
tion, unless  the  answers  to  the  interrogatories 
were  sufficient  to  warrant  the  court  in  hold- 
ing that  the  damages  assessed  in  the  general 
verdict  were  excessive  in  the  sum  of  (171.37. 
If  we  accept  as  true  the  contention  of  counsel 
for  appellants  that  the  answers  to  the  Intei^ 
rogatories  show  that  the  appellants  were  lia- 
ble to  the  appellee  for  but  763  bushels  and  26 
pounds  of  wheat.  Instead  of  963  bushels  and 
25  pounds.  It  was  not  error  to  overrule  the 
motion,  for  the  answers  show  that  the  wheat 
was  worth  50  cents  per  bushel,  and  this,  ac- 
cording to  appellants'  own  showing,  was  suffi- 
cient to  authorize  a  Judgment  in  favor  of  ap- 
pellee for  1381.71.  The  court  below  did  not 
err  In  overruling  this  motion.  Judgment  af- 
firmed. 

(U  Ind.  App.  UO) 
GIBBS  V.  BtiT. 
(Appellate  (3onrt  of  Indiana.    Sept  19,  1895.) 

CiOVaMAlTTB  —  AOnOM    fOK    BrBAOH  — DXfAOEa 

— Claim  aoainst  Estatb. 

1.  The  grantor  in  a  deed  which  reserved 
possession  to  a  certain  date,  and  covenanted  for 
delivery  thereof  to  the  grantee  on  that  date, 
leased  the  premises  to  a  third  person  for  a  pe- 
riod commencing  prior  to,  and  extending  be- 
yond, that  date,  and.  after  the  date  had  passed, 
orally  agreed  to  pay  the  costs  of  suit  against 
the  tenant  for  possession,  and  after  the  grantor's 
death  his  administrator  orally  agreed  to  do  the 
same.  Held,  that  such  costs  could  not  be  recov- 
ered under  a  claim  for  breach  of  the  covenant 
for  possession. 

2.  A  grantor,  after  execntlng  a  deed  reserv- 
ing in  himself  possession  of  the  land  conveyed, 
to  a  certoin  date,  and  providing  that  the  gran- 
tee "is  to  have  possession"  on  such  date,  made 
a  lease  of  the  land,  commencing  prior  to,  and 
ending  after,  such  date,  and  on  such  date  the 
tenant  refused  to  surrender  possession  to  the 
grantee.  Beld  a  breach  by  the  grantor  of  a  cov- 
enant for  possession. 

3.  A  claim  against  an  estate,  alleging  a  con- 
veyance for  a  valuable  consideration,  breach  of 
covenant  for  possession,  and  damages,  is  snffi- 
dent,  thongh  not  verified. 

Appeal  from  circuit  court,  Morgan  county; 
(Seorge  W.  Grubbs,  Judg& 

Action  by  John  Glbbs  against  Calvin  Bly, 
administrator,  for  breach  of  warranty  by  de- 
fendant's decedent  From  a  Judgment  tor  de- 
fendant plaintiff  appeals.    Reversed. 

JBlam  M.  McGord  and  W.  R.  Harrison,  tat 
appellant    Oscar  &  Matthews,  tar  appellee. 

ROSS,  J.  T^is  action  was  In  the  nature  at 
a  claim  ffied  against  the  estate  of  Velonis  But< 


Digitized  by 


Google 


352 


NORTHEASTERN  REPORTER,  VoL  41. 


and. 


terfleld,  of  which  appeHee  Is  the  administrator, 
for  the  breach  of  a  -warranty  contained  In  a 
deed  of  conveyance  executed  by  the  deceased, 
in  hl8  lifetime,  to  appellant.  The  record  dis- 
closes that  on  the  12th  day  of  October,  1884, 
the  appellant  filed  his  amended  claim  or  com- 
plaint, in  two  i)aragraphs,  and  on  the  13th  day 
of  October  an  additional  or  third  paragraph. 
The  first  paragraph  was  merely  a  statement  of 
the  nature  of  the  daim,  with  a  bill  of  par- 
ticulars containing  the  items  for  which  a  re- 
covery was  sought,  and  was  properly  verified 
as  required  by  the  statute  (section  2310,  Rev. 
St  1881;  section  2465,  Rev.  St.  1894).  The 
amended  second  and  additional  or  third  para- 
graphs were  more  specific  In  their  charges  than 
the  first,  and  were  more  in  conformity  with 
the  rules  of  pleading  required  In  ordinary  ac- 
tions. Neither  of  these  paragraphs  was  veri- 
fied. Demurrers  were  sustained  to  each  of 
the  paragraphs.  There  is  but  one  specifica- 
tion of  errws  assigned  in  this  coiurt,  and  it 
calls  In  question  the  ruling  of  the  court  below 
In  sustaining  the  demurrer  of  appellee  to  the 
additional  or  third  paragraph  of  appellant's 
claim  or  complaint.  The  material  allegations 
of  this  paragraph,  as  enumerated  by  counsel 
for  appellant,  are  that  the  deceased,  Velorus 
Butterfleld,  and  wife,  on  the  19tb  day  of  Au- 
gust, 1892,  In  consideration  of  $2,500,  conveyed 
and  warranted  to  the  appellant  a  certain  tract 
of  land  in  Hendricks  county,  Ind.,  covenant- 
ing that  the  appellant  "should  have  possession 
March  1st,  1893,  of  said  property";  that  said 
Butterfleld  failed  to  give  him  possession  on 
the  1st  day  of  March,  1893,  but,  .on  the  con- 
trary, authorized  one  Sellers  to  enter  upon, 
take  and  retain  possession  of,  the  premises; 
that  the  deceased  brought  an  action  in  the 
name  of  appellant,  with  appellant's  consent, 
and  upon  the  understanding  that  the  deceased 
would  pay  all  the  costs  and  expenses  of  such 
litigation,  to  oust  Sellers  and  to  recover  pos- 
session, but  that  he  failed  In  said  action;  that 
costs  and  expenses  accrued,  by  reason  of  such 
litigation,  amounting  to  $88.50,  which  appel- 
lant had  to  pay.  It  is  also  alleged  that  upon 
the  death  of  Butterfleld  the  appellee,  Calvin 
Ely,  was  appointed  administrator,  and  that  he 
authorized  and  directed  appellant  to  proceed 
to  oust  Sellers,  and  agreed  that  he,  as  such 
administrator,  would  pay  whatever  sums  ap- 
pellant might  have  to  pay  In  such  proceedings 
to  gain  possession;  that  he  instituted  proceed- 
ings, and  at  the  end  of  one  year  recovered  pos- 
session, by  reason  of  which  he  was  compelled 
to  and  did  expend  the  sum  of  $35.  It  Is  fur- 
ther charged  that  Sellers,  the  party  who  held 
possession,  was  Insolvent,  and  that  the  rental 
value  of  said  land  for  the  year  which  api)el- 
lant  was  kept  out  of  possession  was  worth 
$250.  Finally,  it  Is  charged  that  these  sev- 
eral sums  are  due  and  unpaid,  etc. 
Those  parts  of  aj^llant's  claim  based  upon 


the  agreement  made  with  the  deceased  subse- 
quent to  the  execution  of  the  deed,  whereby 
he  instituted  proceedings  for  possession,  and 
the  agreement  entered  into  between  appellant 
and  appellee  after  the  death  of  Butterfleld,  are 
not  proper,  upon  which  to  base  a  recovery  for 
a  breach  of  the  covenant  In  the  deed.  If  ap- 
pellant has  any  right  of  action  for  that  part  of 
his  claim,  it  must  rest  upon  a  breach  of  such 
parol  contracts.  This  leads  to  a  considera- 
tion of  the  remaining  element  of  the  claim, 
and  its  sufficiency  depends  upon  the  force  and 
eflfect  to  be  given  to  the  following  words  in  the 
deed  of  conveyance,  to  wit:  "It  is  understood 
and  agreed  that  the  said  John  GIbbs  is 
•  •  •  to  have  possession  March  1st,  1893,  of 
said  property."  Under  sectiMi  5215,  Rev.  St. 
1881  (section  7096,  Rev.  St  1894),  "a  convey- 
ance of  real  estate,  or  any  interest  therein,  by 
a  landlord,  shall  be  valid,  without  the  attorn- 
ment of  the  toiant"  As  to  a  tenancy  then 
existing,  a  conveyance  by  the  landlord  trans- 
fers to  the  grantee  the  possession,  and  enables 
him,  without  attornment,  to  collect  the  rent, 
and  to  enforce  all  other  obligations  of  the 
tenant,  and,  on  the  other  hand,  requires  the 
tenant  to  deliver  up  to  the  grantee  i)ossessIoa 
at  the  end  of  the  tenancy.  Unless  otherwise 
provided,  a  conveyance  divests  the  grantor, 
and  invests  the  grantee  with  all  his  rights,  es- 
tablishing the  relation  of  landlord  and  tenant 
between  him  and  a  tenant  rightfully  in  pos- 
session under  the  grantor.  Williams  v.  Fry- 
barger,  9  Ind.  App.  558,  37  N.  B.  302;  Kel- 
lum  V.  Insurance  Oo.,  101  Ind.  455. 

The  right  to  possession  of  the  property  con- 
veyed, under  the  provisions  of  the  deed,  did 
not  vest  in  appellant  until  March  1,  1883; 
hence  the  grantor's  right  to  retain  possession 
gave  him  the  right  to  lease  the  premises  dur- 
ing the  time  he  was  entitled  to  theh:  use  and 
possession.  The  facts  alleged  show  that  the 
deceased,  instead  of  delivering  possession  ac- 
cording to  the  covenant  of  his  deed,  retained 
possession,— hence  broke  his  covenant  And  It 
matters  not  whether  he  retained  personal  i)08- 
session,  or  put  another  in  his  stead.  Had  the 
deed  of  conveyance  made  no  reservation  of  pos- 
session to  the  grantor,  and  no  tenancy  exist- 
ing, he  would  have  been  required  to  give  the 
grantee  immediate  possession;  so,  if  he  re- 
served the  right  of  possession  until  a  stated 
time,  it  simply  deferred  the  time  for  giving 
possession  until  that  time  arrived.  The  fail- 
ure to  give  possession  on  the  1st  day  of  March, 
1893,  was  clearly  a  breach  of  the  covenants 
of  the  deed,  and  entitled  appellant  to  recover 
therefor. 

A  claim  filed  against  an  estate  need  not  ful- 
fill all  the  requirements  necessary  In  an  ordi- 
nary complaint  The  third  paragraph  of  ap- 
pellant's claim  or  complaint  was  sufficient  and 
the  court  erred  In  sustaining  the  demurrer 
thereto.    Judgment  reversed. 
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PHIOR  et  al.  t.  PTB  et  al. 

(Sapreme  Judicial  Court  of  Hasaachusetts. 
Suffolk.     Oct  2, 1895.) 

Bono —  Cokditiox. 
A  bond  lecited  the  attachment  of  the 
goods  of  H.  in  an  action  against  H.  and  W., 
and  the  wish  of  the  former  to  disaolTe  the  at- 
tachment, and  bound  him  to  pay  within  30  dara 
the  final  judgment  "in  the  aforesaid  action." 
Sdd,  that  the  obligation  applied  not  only  to  a 
judgment  against  U.  or  against  the  defendants 
jointly,  but  also  to  one  againat  W.  alone. 

Appeal  from  superior  court,  Suffolk  county. 

Action  of  contract  on  a  bond  by  George  P. 
Prior  and  others  against  Charles  Pye  and 
others.  From  a  judgment  for  defendants, 
plaintiffs  appeal.    Reversed. 

3.  O.  Sharkey,  for  plaintiffs.  O.  A.  Mar- 
den,  for  defendants. 

LATHROP,  J.  The  liability  of  the  defend- 
ants in  this  case  depends  upon  the  contract 
which  they  have  made.  The  condition  of 
the  bond  recites  the  attachment  of  the  goods 
of  Henry  B.  Holbrook  In  an  action  brought 
by  the  plaintiffs  against  Henry  B.  Holbrook 
and  W.  C.  Holbrook,  and  th«  wish  of  Henry 
B.  Holbrook  to  dissolve  the  attachment  ac- 
cording to  law;  and  binds  him  to  pay  with- 
in 30  days  the  final  judgment  "in  the  afore- 
said action."  If  the  judgment  Is  paid,  the 
obligation  is  to  be  void;  otherwise  the  prin- 
cipal and  sureties  on  the  bond  are  liable. 
It  seems  to  us  impossible  to  say  that  this 
bond  can  be  construed  to  mean  a  promise  to 
pay  only  on  a  judgment  against  Henry  B. 
Holbrook.  The  case  cannot  be  distinguished 
from  Campbell  v.  Brown,  121  Mass.  516, 
which  resembles  it  in  every  particular  ex- 
cept in  the  fact  that  in  that  case  the  prop- 
erty of  both  defendants  was  attached.  In 
Bveleth  v.  Bumham,  108  Mass.  374,  the  bond, 
in  reciting  the  tittle  of  the  action,  only  stated 
the  name  of  the  plaintiff  and  that  of  the 
defendant  whose  property  was  attached;  and 
the  promise  to  pay  the  amount  recovered  in 
such  action  was  held  to  apply  only  to  a  judg- 
ment against  this  defendant.  The  case  of 
Walker  v.  Dresser,  110  Mass.  360,  was  de- 
cided on  the  grounds  that  the  action,  being 
against  the  maker  and  guarantor  of  a  prom- 
issory note,  required  separate  judgments; 
and  that  the  bond  referred  to  a  "judgment" 
<mly,  and  not  "judgments,"  meant  a  judg- 
ment against  the  obligor  in  the  bond.  Since 
the  statutes  of  1871,  c.  114  (Pub.  St  c.  161, 
S  129),  if  the  individual  property  of  one  de- 
fendant is  attached  In  an  action  against  sev- 
eral defendants,  he  may  dissolve  the  attach- 
ment, "but  the  bond  to  dissolve  such  at- 
tachment shall  be  so  conditioned  as  to  apply 
only  to  a  judgment  recovered  against  such 
defendant  alone  or  jointly."  If  the  sureties 
in  the  case  at  bar  wished  to  escape  liability 
for  a  judgment  against  either  defendants, 
they  should  have  seen  to  it  that  the  bond 
was  drawn  under  Pub.  St  c.  161,  i  1296.  See 
v.4lK.B.no.l6— 23 


Leonard  v.  Speldel,  104  Mass.  366,  360;  Poole 
V.  Dyer,  123  Mass.  363;  Dalton  v.  Barnard, 
150  Mass.  473,  476,  28  N.  B.  218.  Jndgm^it 
for  the  plaintiffs. 


(142  Ind.  138) 

REAMBR  et  al.  v.  HOGG  et  al. 
(Supreme  Court  of  Indiana.  Sept  26,  1895.) 
Dbainags — ^Petition  for  Aoditional  Wokk. 
Under  Rev.  St  1894,  §  5648,  anthorizing 
a  supplemental  petition  for  the  expenditure  on 
new  work  on  the  ditch  of  the  balance  "of  drain- 
age funds  collected  on  assessments"  remaining 
after  completion  of  the  ditch  according  to  orig- 
inal plans,  and  providing  that  before  granting 
the  petition  "the  court  shall  determine  the 
amount  of  money  on  hand,"  sudi  petition  is 
not  authoi'ized  where  it  appears  that  all  the 
money  assessed  and  collected  has  been  expend- 
ed on  the  original  work,  though  the  amount  so 
assessed  and  collected  is  only  a  portion  of  the 
benefits  assessed. 

Appeal  from  superior  court,  Allen  county; 
O.  W.  Dawson,  Judge. 

Action  by  William  Reamer  and  others 
against  Nathaniel  B.  Hogg  and  others  to 
have  the  unexpended  balance  of  an  amount 
assessed  for  drainage  under  Act  March  6, 
1891,  used  for  new  work  on  the  ditch.  From 
a  Judgment  for  defendants,  plaintiffs  appeal. 
Affirmed. 

T.  B.  Blllscm,  for  appellants.  S.  R.  Alden, 
Morris,  BdL  Barrett  &  Morris,  Breen  & 
Morris,  H.  0.  Hartman.  and  C.  W.  Watklns, 
for  appellees. 

HOWARD,  O.  J.  Section  1  of  "An  act  con- 
cerning the  drainage  of  wet  and  overflowed 
lands,"  approved  March  6,  1891  (Acts  1891, 
p.  299;  Rev.  St  1894.  f  5648),  is  as  foUows: 
"That  when  the  work  of  constructing  any 
ditch  or  levee  under  the  drainage  laws  of  ihls 
state  shall  have  been  completed  according 
to  the  original  plans  and  specifications  there- 
of, and  there  shall  remain  in  the  hands  of 
the  persons  assessed  for  the  construction  of 
said  ditch  and  the  commissioner  of  drainage 
funds  collected  on  assessments  in  excess  of 
what  was  necessary  to  complete  the  same, 
any  person  interested  in  the  same  may  file 
with  the  court  a  supplemental  xtetition  show- 
ing these  facts  and  praying  that  such  com- 
missioner t>e  reaulred  to  expend  the  same, 
or  so  much  thereof  as  may  be  necessary  in 
deepening  the  channel  or  increasing  the  levee 
thereof  at  any  point  or  points  thereof  when- 
ever the  same,  according  to  the  original  plans 
and  specifications,  shall  be  insufficient  to 
complete  said  drainage.  Upon  the  ffiing  of 
said  petition,  ten  days  notice,  as  in  dvil 
cases,  shall  be  given  the  persons  assessed 
for  construction  of  said  ditch  and  the  com- 
missioner having  said  work  in  charge,  and 
upon  the  hearing  thereof  the  court  shall  de- 
termine the  amount  of  money  on  hand  as 
aforesaid,  and  order  said  commissioner  to 
complete  said  work.  Said  commissioner 
shall  cause  said  work  to  be  carefully  sur- 
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veyed,  and  an  estimate  made  of  the  work 
to  be  done,  and  contract  therefdr  by  letting 
the  same  to  the  lowest  responsible  bidder 
therefor,  and  require  bond  to  be  given  by 
said  contractor,  as  In  other  cases  under  the 
drainage  laws  of  this  state.  Said  commis- 
sioner shall  pay  the  expettae  of  said  -worTi  as 
provided  for  under  the  drainage  laws  of  this 
state,  and  in  like  manner  report  his  proceed- 
ings to  said  court."  Under  the  provisions 
of  the  foregoing  statute  the  appellants,  on 
the  10th  day  of  June,  1893,  filed  their  peti- 
tion in  the  trial  court  The  facts  of  the  case, 
as  found  specially  by  the  court,  and  admit- 
ted to  be  substantially  those  alleged  in  the 
petition,  are,  so  far  as  need  be  set  out,  as  fol- 
lows: On  the  18th  day  of  July,  1883,  pro- 
ceedings were  begun  in  the  conrt  below  for 
the  construction  of  a  ditch  to  drain  certain 
lands  In  Allen,  Huntington,  and  Whitley 
counties.  After  the  taking  of  all  steps  re- 
quired by  law,  the  ditch  was  established,  and 
a  commissioner  appointed  to  superintend  the 
construction,  and  collect  the  assessments. 
The  amount  of  benefits  on  account  of  the 
ditch  as  established  by  the  court  was  $318,- 
721.75.  Of  this  sum  the  commissioner  made 
assessments  aggregating  55  per  cent,  all  of 
which  were  collected  except  a  small  sum, 
now  In  process  of  collection.  On  the  31st 
day  of  December,  1889,  the  commissioner 
made  a  report  to  the  court  that  the  ditch 
had  been  finished;  and  the  court,  after  ex- 
amining the  report  and  hearing  remonstran- 
ces thereto,  approved  the  same,  and  adjudged 
that  the  ditch  had  been  fully  completed  ac- 
cording to  the  plans  and  specifications.  On 
the  7tb  day  of  November,  1891,  the  commis- 
sioner, having  finished  paying  for  said  work, 
and  having  paid  all  costs  and  expenses  there- 
of except  a  small  amount  of  court  costs,  filed 
his  resignation,  showing  that  he  had  no  mon- 
ey In  his  hands.  The  court  approved  this 
report  also.  The  amount  of  the  assessments 
80  made  and  collected,  being  55  per  cent 
of  the  benefits,  was  sufficient  to  and  did  pay 
for  the  construction  of  the  ditch  in  full; 
and  said  part  thereof  still  in  process  of  col- 
lection wiU  be  sufficient  to  pay  all  the  costs 
and  expenses  still  unpaid.  All  of  said  sums 
so  collected  were  expended  prior  to  the  filing 
of  the  petition  herein,  and  there  were  then 
no  funds  collected  on  said  assessments  in  the 
hands  of  the  persons  assessed  for  the  con- 
struction of  said  ditch  and  the  drainage 
commissioner  in  excess  of  what  was  neces- 
sary to  complete  the  same.  No  lArt  of  the 
remaining  45  per  cent  of  the  benefits  was 
ever  assessed  or  called  for,  nor  is  the  same 
necessary  to  pay  for  the  construction  of  the 
ditch  according  to  the  plans  and  specifica- 
tions. Upon  the  foregoing  facts  the  court 
stated  as  conclusions  of  law  that  the  peti- 
tioners were  not  entitled  to  have  collected 
the  balance  of  the  benefits  not  assessed  or 
called  for,  and  not  necessary  for  the  comple- 
tion of  the  ditch,  according  to  the  plans  and 
specifications,  and  the  expense  Incident  there- 


to; for  the  purpose  of  enlarging  said  ditch 
or  building  levies  thereon  as  prayed  for  in 
the  petition,  and  that  the  petition  should  be 
dismissed. 

We  are  of  opinion  that  the  findings  and 
conclusions  so  made  by  the  court  present  for 
consideration  all  questions  raised  on  this  ap- 
peal. Counsel  for  appellees,  in  support  of 
the  conclusions  of  law,  earnestly  contend  that 
the  statute  under  which  the  petition  for  the 
supplementary  work  was  filed  is  invalid,  as 
an  attempt  to  authorize  the  appropriation  for 
a  new  work  of  moneys  raised  and  not  need- 
ed for  the  old  work;  claiming  that  no  more 
should  have  been  assessed  for  the  original 
work  than  was  necessary  for  its  completion, 
and  that  if,  through  error  of  calculation  or 
otherwise,  more  had  been  assessed  and  col- 
lected than  necessary,  the  excess  belonged 
to  the  people  from  whom  It  had  been  taken, 
and  should  therefore  be  redistributed  pro 
rata  to  those  to  whom  it  belonged;  citing 
Oooley,  Tax'n,  664,  665;  Oroesbeck  v.  City 
of  Cincinnati  (Ohio)  37  N.  E.  707.  We  do 
not  think,  however,  that  we  need  pass  upon 
the  validity  of  the  act  In  question.  We  are 
of  opinion  that,  whether  valid  or  Invalid,  the 
statute  did  not  authorize  the  petition  in  this 
case. 

The  petition  asks  to  have  a  part  of  the  un- 
collected 45  per  cent  of  benefits  applied  to 
the  new  work  upon  the  ditch,  while  the  stat- 
ute provides  only  for  the  application  for  such 
purpose  "of  drainage  funds  collected  on  as- 
sessments" in  excess  of  what  was  needed  to 
complete  the  original  work.  The  statute  al- 
so requires  that  before  granting  the  petition 
"the  court  shall  determine  the  amount  of  mon- 
ey on  hand."  Not  only  does  the  petition  in 
the  case  before  us  fall  to  show  any  funds 
collected  and  on  hand,  left  after  the  comple- 
tion of  the  original  wotk,  but  the  court  ex- 
pressly fiinds  that  there  was  no  such  money 
left  that  all  of  the  sums  collected  had  been 
expended  prior  to  the  filing  of  the  petition. 
Even,  therefore,  If  in  any  case  money  left 
in  the  bands  of  the  commissioner  after  the 
completion  of  the  original  work  could  be 
applied  to  such  supplementary  work  as  indi- 
cated in  the  statute  and  in  the  petition  there- 
under, still  we  do  not  think  that  the  facts 
in  this  case  would  warrant  any  application 
of  the  statute.  There  was  no  money  on 
hand,  and  assessments  on  the  original  bene- 
fits could  be  made  only  for  the  original  work. 
The  Judgment  is  affirmed. 


(141   lud.  6£S) 

PELLBY  et  aL  ▼.  WILLS. 
(Supreme  Court  of  Indiana.     Sept  18,  1895.) 
Imtoxicatino  Liquors— Applioation  pob  Licbnse 
— bvidkkcb — in8tbuctios8. 
1.  No  evidence  having  been  introdnced  that 
the  bartender  previously  employed  by  the  ap- 
plicant for  a  license  was  a  competent  or  care- 
ful person,  it  was  error  to  instruct  that  if  one 
employs  a  competent  and  careful  person  as  bar- 
tender, and  gives  him  positive  instructions  that 
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he  ia  to  comply  with  the  law,  and  not  to  vio- 
late it,  and,  notwithstandiog  this,  the  bartender, 
in  the  absence  of  the  applicant,  and  without  his 
knowledge,  violates  the  law,  this  fact  alone 
would  not  deprive  the  applicant  of  his  right  to 
«  license. 

2.  Such  instruction  is  erroneous,  as  infrin- 
ging upon  the  province  of  the  jury  to  determine 
the  question  of  the  fitness  of  the  applicant. 

3.  A  witness,  in  proceedings  upon  an  appli- 
cation for  a  Ucense  to  sell  intoxicating  liquors, 
having  testified  that  he  never  saw  the  applicant 

{>Iaying  a  game  of  dice  with  any  one  in  the  sa- 
oon,  and  that  the  applicant  had  never  been 
present  when  a  game  of  ^ance  was  being  play- 
ed, it  was  error  to  exclude  a  qaestion,  asked  him 
on  cross-examination,  as  to  whether  dice  were 
in  the  saloon  when  the  applicant  was  present. 

Appeal  from  circuit  court,  Carroll  county; 
A.  W.  Reynolds,  Judge. 

Application  by  Bert  Wills  to  B.  Q.  Pelley 
and  others,  as  county  commissioners,  for  a 
Ucense  to  retail  intoxicating  liquors  at  Bur- 
lington. On  appeal  to  the  circuit  court,  the 
cause  was  tried  by  a  Jury,  and  from  a  Judg- 
ment rendered  for  the  applicant  on  a  verdict 
in  his  favor,  and  overruling  a  motion  for  a 
new.  trial,  the  commissioners  appeal.  Re- 
versed. 

Smith  &  Jullen  and  L.  D.  Boyd,  for  appel- 
tants. 

MONKS,  J.  TbiB  was  an  application  made 
to  the  board  of  county  commissioners  to  ob- 
tain a  license  to  retail  intoxicating  liquors. 
The  cause  was  appealed  to  the  circuit  court, 
tried  by  a  Jury,  and  a  verdict  returned  for 
appellee,  and,  over  a  motion  for  a  new  trial. 
Judgment  was  rendered  In  favor  of  appellee 
for  such  license.  The  only  error  assigned  is 
that  the  court  erred  In  overruling  the  mo- 
tion for  a  new  trial.  The  causes  for  a  new 
trial  set  out  In  the  motion  are:  (1)  The  ver- 
dict of  the  Jury  Is  not  sustained  by  sufficient 
evidence;  (2)  the  verdict  of  the  Jury  is  con- 
trary to  law;  (3)  the  court  erred  In  giving  in- 
struction No.  4  on  its  own  motion;  (4)  the 
court  erred  in  sustaining  appellee's  objection 
to  questions  asked  the  witness  Charles  Stock- 
ton on  cross-examination. 

It  appears  from  the  undisputed  evidence 
that  appellee,  prior  to  the  application  in  this 
cause,  had  been  engaged  in  the  sale  of  intox- 
icating liquor,  under  license,  at  Kirkland,  in 
Clinton  county,  where  he  lived,  and  person- 
ally managed  the  business;  that  he  also,  dur- 
ing the  same  time,  was  engaged  in  the  same 
business,  imder  license,  at  Burlington,  Carroll 
county,  the  place  where  he  was  seeking  in 
this  case  to  again  obtain  license;  that  the 
business  at  Burlington  had,  for  five  months 
prior  to  the  trial  of  this  cause,  been  in  charge 
of  a  bartender  called  Stockton,  the  applicant 
only  visiting  the  saloon  at  Burlington  once  or 
twice  a  week,  and  then  not  for  a  month  or 
two,  remaining  a  few  hours  at  a  time.  At  the 
saloon  in  Kirkland,  appellee  sold  intoxicating 
liquor  on  Sunday,  and,  with  his  knowledge 
and  consent,  such  saloon  was  used  for  gam- 
ing, in  which  he  occasionally  participated. 
In  the  saloon  at  Burlington,  managed  by  the 


bartender,  Stockton,  liquor  was  sold  to  men 
In  a  state  of  Intoxication,  and  gaming  was 
carried  on,  with  the  knowledge  and  consent 
of  the  said  bartender,  who  at  times  took  part 
therein.  Appellee  testified  that  he  never 
saw  any  games  of  chance  of  any  character 
played  in  the  saloon  at  Burlington,  and  that 
he  never  sold,  or  saw  any  one  else  sell.  In- 
toxicating liquor  to  persons  In  a  state  of 
Intoxication,  in  said  saloon.  The  bartender, 
Stockton,  testified  that  appellee  "was  not 
present  when  games  of  chance  were  played 
In  the  saloon  In  Burlington,  and  that  he  did 
not  think  he  was  present  when  Intoxicating 
liquor  was  sold  to  persons  in  a  state  of  In- 
toxication." 

Instruction  No.  4,  complained  of  by  appel- 
lants, is  as  follows:  "There  has  been  some 
evidence  given  tending  to  prove  that  the 
applicant  In  this  case  has  heretofore  been 
granted  a  license  to  sell  Intoxicating  liquors. 
In  less  quantity  than  a  quart  at  a  time.  In 
the  town  of  Burlington,  but  that  he  Intrusted 
the  management  of  the  business  to  a  bartend- 
er; that  said  bartender  violated  the  law  In 
selling  to  persons  In  the  habit  of  becoming 
Intoxicated,  and  that  he  allowed  parties  to 
shake  the  dice  for  the  drinks  in  said  place  of 
business.  A  person  to  whom  a  license  Is 
granted  is  responsible  for  the  manner  in 
which  the  house  Is  kept;  but  if  he  employs 
a  competent  and  careful  person  as  bartender, 
and  gives  him  positive  instructions  that  he 
is  In  all  respects  to  comply  with  the  law, 
and  not  to  violate  it,  but,  notwithstanding 
this,  the  bartender  has,  in  the  absence  of  the 
applicant,  and  without  his  knowledge,  violat- 
ed the  law,  this  fact  alone  should  not  deprive 
the  applicant  of  his  right  to  a  license."  This 
was  the  only  instruction  given  by  the  court 
In  relation  to  the  management  of  the  saloon 
by  a  bartender  or  an  agent  in  the  town  of 
Burlington.  The  objections  urged  to  this  in- 
struction are  that  the  same  was  not  applica- 
ble to  the  evidence,  and  tiiat  it  did  not  state 
the  law  correctiy.  It  is  a  well-setUed  rule 
that  the  instructions  to  the  Jury  should  be 
relevant  to  the  issue  in  the  case,  and  perti- 
nent to  the  evidence.  McMahon  v.  Flanders, 
64  Ind.  336;  Wallace  v.  Morgan,  23  Ind.  390. 
There  was  no  evidence  given  that  the  bar- 
tender, Stockton,  was  either  a  competent  or 
careful  person,  or  that  appellee  gave  him  any 
Instruction,  positive  o):  otherwise,  that  be 
must  comply  with  the  law.  To  this  extent, 
at  least,  the  Instruction  In  question  was  not 
applicable  to  the  evidence,  and  should  not 
have  been  given;  and,  unless  harmless  to  th«- 
appellants,  the  case  should  be  reversed  there- 
for. McMahon  v.  Flanders,  supra;  Nlcklaua 
V.  Bums,  75  Ind.  97,  98;  Moore  v.  State,  65 
Ind.  882;  Hays  v.  Hynds,  28  Ind.  531;  Sum- 
merlot  v.  Hamilton,  121  Ind.  87,  22  N.  B.  97& 
Neither  do  we  think  the  Instruction  contains 
a  correct  statement  of  the  law.  The  statut* 
provides  that  the  applicant  must  be  a  fit  per- 
son to  be  intrusted  with  the  sale  of  intoxi- 
cating liquors.     Rev.  St  18S1,  {  6316  (Rev 
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St  1894,  I  7279).  The  qneation  of  fltnew  ta 
one  of  fact,  for  the  Jury,  not  tlie  court,  to 
determine.  Hardesty  t.  Hine,  135  Ind.  72, 
M  N.  B.  701.  The  fitness  of  appellee,  who 
resided  at  a  point  remote  from  the  place 
where  he  seeks  a  license  to  sell  Intoxicating 
liquors,  and  who  Intrusts  his  business  to  the 
management  of  a  bartender,  would  be  of 
small  Importance  If  he  could  avoid  responst- 
blllty  In  the  manner  stated  in  the  instruc- 
tion. A  liquor  dealer  is  responsible  for  action- 
able Injuries  caused  by  sales  of  liquors  made 
by  his  agent  or  servants,  and  it  Is  no  defense 
that  such  sale  was  made  without  his  knowl- 
edge, or  against  his  express  prders.  Bama- 
by  V.  Wood,  50  Ind.  405;  Keedy  v.  Howe, 
72  IlL  135;  Worley  t.  Spurgeon,  38  Iowa,  465; 
George  v.  Gobey,  128  Mass.  289;  3  Am.  A 
Eng.  Enc.  Law,  258;  Carey  r.  Railway  Ca, 
48  Am.  Dec.,  note  on  page  627;  Black,  Xntox. 
Llq.  i  298.  So,  In  this  case.  If  the  appellee's 
saloon  was  run  in  violation  of  the  law,  his 
agent  selling  Intoxicating  liquors  to  persons 
in  violation  of  law,  playing  and  permitting 
games  of  chance  to  be  played  in  the  saloon, 
he  cannot  avoid  the  effect  of  such  conduct 
by  merely  showing  that  the  bartender  was 
a  competent  and  careful  man  when  he  em- 
ployed him,  and  that  he  gave  him  positive  In- 
stmctions  to  comply  with  the  law,  and  not 
to  violate  it,  and  that  such  violations  of  the 
law  were  In  his  absence,  and  without  his 
knowledge.  The  court  well  said.  In  the  in- 
struction, that  "a  person  to  whom  a  license 
Is  granted  Is  responsible  for  the  manner  in 
which  the  house  is  kept";  and  it  is  equally 
true  that  such  responsibility  cannot  be  avoid- 
ed merely  by  hiring  a  competent  and  careful 
man,  and  giving  him  Instructions  to  obey  the 
law.  He  must,  in  addition,  at  least,  use 
proper  care  and  diligence  to  see  that  the 
business  Is  carried  on  by  whoever  he  employs 
in  the  manner  required  by  law.  And  wheth- 
er the  api>ellee  had  done  this  was  a  fact  to 
be  determined  by  the  Jury.  It  was  the  ex- 
clusive province  of  the  Jury  to  say  what 
weight  the  facts  stated  In  the  Instruction,  if 
true,  should  have  in  determining  the  fitness 
of  the  appellee  to  be  Intrusted  with  the  sale 
of  Intoxicating  liquors.  It  Is  clear  that  the 
court  erred  in  giving  said  instruction.  Hard- 
esty  T.  Hine,  supra;  Groscop  v.  Rainier,  111 
Ind.  3S1,  12  N.  E.  694;  Bronson  t.  Dunn,  124 
Ind.  252,  24  N.  B.  749. 

Stockton,  appellee's  bartender,  and  a  wit- 
ness for  him,  was  asked,  on  cross-examina- 
tion, questions  in  regard  to  whether  dice 
were  in  the  saloon  when  appellee  was  pres- 
ent, and,  as  It  was  claimed,  was  playing  games 
of  chance  in  which  dice  were  used.  Appel- 
lee objected  to  each  of  such  questions,  for 
the  reason  that  the  same  were  not  a  proper 
cross-examination,  which  the  court  sustain- 
ed, and  appellants  excepted.  Witnesses  had 
testified,  on  behalf  of  appellants,  that  appel- 
lee had  taken  part  In  games  of  chance  play- 
ed with  dice  in  his  saloon  In  Burlington.  He 
testified,  ia  his  own  behalf,  that  he  never 


had  taken  part  In  such  games,  and  had  no 
knowledge  that  any  games  of  chance  were 
played  there.  Stockton  had  testified  In  chief 
that  he  "never  saw  appellee  shake  a  game 
of  dice  with  any  one  in  the  saloon  in  Burling- 
ton," and  that  appellee  "was  never  present 
when  a  game  of  chance  was  shook  between 
any  persons."  By  the  examination  of  this 
witness  in  chief,  appellee  had  opened  the 
subject  of  bis  (appellee's)  playing  games  of 
chance  in  the  sJaloon  at  Burlington,  and  his 
knowledge  of  others  playing  such  games 
there,  and,  on  cross-examination,  appellants 
had  the  right,  by  proper  questions,  to  go  In- 
to that  subject  in  all  its  details.  Railway  Go. 
T.  Wood,  113  Ind.  644,  on  page  557,  14  N.  E. 
572,  and  16  N.  B.  197,  and  cases  cited.  The 
presence  of  dice  when  the  game  was  played 
was  an  essential  fact  It  would  certainly, 
have  been  proper  to  ask  appellee,  on  cross- 
examination,  if,  at  the  time  it  was  claimed 
he  participated  in  the  game,  dice  were  not 
in  the  saloon,  or  concerning  anything  that 
was  essential  or  necessary  to  playing  the 
game.  The  same  rule  applies  to  the  cross- 
examination  of  this  witness. 

As  the  Judgment  must  be  reversed,  for  the 
reasons  stated,  it  is  not  necessary  to  deter* 
mine  whether  or  not  this  verdict  was  sus- 
tained by  the  evidence.  The  court  erred  in 
overruling  the  motion  for  a  new  trial.  Judg- 
ment reversed,  with  instructions  to  sustain 
the  motion  for  a  new  trial,  and  for  further 
proceedings  not  inconsistent  with  this  oplnp 
Ion. 


attlnd.  H) 
TATB  V.  HAMUN  et  aL» 

(Supreme  Court  of  Indiana.     Sept  24,  1895.) 
Appbai^-Ineffectcal  Notice  — D1BMISSA.L— Ex. 

CVSABLB  HiSTAKB. 

1.  Rev.  St  1894,  |  652  (Rev.  St  1881,  I 
040),  providing  that  ''appeals  may  be  taken  by 
Drocurinc  from  the  clerk  of  the  court  a  tran- 
BcriDt  of  the  record  and  proceedings  in  the  suit, 
or  80  much  thereof  aa  is  embraced  in  the  ap- 
peal, and  filing  the  same  in  the  office  of  the 
clerk  of  the  supreme  court,  who  shall  indorse 
thereon  the  time  of  filing,  and  issue  a  notice 
of  the  appeal  to  the  appellee,"  does  not  make 
the  notice  essential  to  the  perfecting  of  an  ap- 
peal; but  it  is  perfected  by  filing  the  transcript, 
with  an  assignment  of  errors  thereon. 

2.  Such  section  does  not  authorize  the  Is- 
suance of  a  notice  of  appeal  to  the  attorney  for 
the  appellee;  and  therefore,  where  the  notice 
directs  the  sheriff  to  notify  the  appellees,  or 
their  attorneys  of  record,  and  is  served  only  on 
the  attorneys,  it  is  ineffectual,  within  the  mean- 
ing of  rule  36  of  the  supreme  court  which  pro- 
vides that  where  a  notice  has  been  issued,  and 

E roves  ineffectual  from  any  causejand  no  step* 
ave  been  taken  for  more  than  90  days  after 
the  issuance  of  the  Ineffectual  notice  to  bring 
the  appellee  into  court  the  clerk  shall  enter  an 
order  dismissing  the  appeal. 

8.  Where  a  notice  of  appeal  Issued  by  the 
clerk  of  the  supreme  court  is  not  in  accordance 
with  the  statute  and  the  rules  of  court  but  is 
such  a  notice  as  the  clerk  has  been  in  the  habit 
of  issuing  for  years  without  objection,  appel- 
lant's failure  to  have  a  proper  notice  issued 
within  the  time  limited  therefor  is  due  to  an  ex- 
cusable mistake;  and  the  appeal  will  not  be  dia- 


1  Petition  tor  modUoation  of  opinion  overruled,  a.  N.  B.  1035.    Be*  tT  N.  E.  C    Behesrlag  daniad.    _, 
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missed,  but  tbe  Bnbmission  of  the  appeal  will  be 
set  aside,  and  a  new  notice  ordered. 

Appeal  from  superior  court,  Marion  county. 

Action  between  Warren  Tate  and  Cath- 
erine B.  Hamlin  and  others.  From  the  judg- 
ment rendered,  Warren  Tate  appeals.  Ap- 
pellees move  to  dismiss  the  appeaL    Denied. 

McCulIock  &  Spann  and  S.  M.  Shepherd, 
for  appellant 

McGABE,  J.  A  special  appearance  has 
been  entered  In  this  cause  by  the  appellees 
for  tbe  sole  purpose  of  maicing  a  motion  by 
them  to  dismiss  this  appeal.  The  reasons 
assigned  In  the  motion  are  (1)  that  this  court 
is  without  Jurisdiction  of  the  appellees;  (2) 
said  appeal  was  taken  without  filing  a  bond, 
and  without  notice  to  these  appellees;  (3) 
no  notice  of  appeal  was  ever  Issued  to  or 
served  by  any  officer  of  this  court,  nor  was 
any  return  of  service  of  notice  of  appeal 
ever  made  to  this  court  by  a  person  author- 
ized by  law  to  make  returns  to  this  court 

The  appeal,  it  is  conceded,  is  not  a  term- 
time  appeal,  but  was  taken,  if  at  all,  after 
tbe  close  of  the  term  at  which  the  Judg- 
ment appealed  from  was  rendered.  It  is 
therefore  a  conceded  proposition  that  notice 
to  the  appellees  is  necessary  before  this 
court  can  acquire  jurisdiction  over  them,  to 
hear  and  determine  the  same.  Appellant's 
learned  counsel,  however,  contend  that  the 
appellees  have  been  duly  notified  of  the  ap- 
peal as  fhe  law  directs.  On  the  filing  of  the 
transcript,  with  the  assignment  of  errors 
thereon,  the  clerk  of  this  court  issued  a  no- 
tice, directed  to  the  sheriff  of  this  court, 
commanding  lilm  to  notify  the  appellees 
(naming  them),  or  their  attorneys  of  record 
(naming  them,  also),  that  on  the  8th  day  of 
May,  1895,  the  appellant  had  filed  in  his  said 
office  a  transcript  of  the  record  and  pro- 
ceedings in  the  cause  (naming  it),  and  that 
at  the  oxplration  of  30  days  from  the  service 
of  that  writ  said  appeal  would  be  submitted 
to  said  supreme  court  Tbe  return  of  tbe 
sheriff  of  Marion  county  states  that  the 
writ  came  to  his  hands  May  9,  1895,  on 
which  day  he  served  it  by  reading  the  same 
to  the  attorneys  therein  named.  Affidavits 
filed  with  the  motion  show  tliat  appellees 
now  reside  in  the  city  of  Indianapolis,  and 
have  ever  since  the  litigation  began,  and 
have  not  been  served  with  any  notice  of  the 
appeal,  and  that  their  attorneys  on  whom 
tbe  process  was  served  had  been  discharged 
as  far  back  as  1890,  and  that  appellant  knew 
that  fact  It  is  contended  on  behalf  of  the 
appellees  that  If  no  legal  notice  of  the  ap- 
peal has  been  given,  the  same  has  not  been 
perfected,  and  hence  no  appeal  has  been 
taken  within  the  time  limited  therefor,  and, 
as  no  appeal  can  be  now  taken,  the  appeal 
must  be  dlBmissed.  On  the  other  hand,  the 
appellant  contends  that  filing  the  transcript 
with  an  assignment  of  errors  thereon,  with- 
in the  time  limited,  perfects  the  appeal.    It 


Is  conceded  that  the  transcript  and  the  as- 
signment of  errors  thereon,  were  filed  in 
time. 

The  section  of  the  Code  that  regulates  or- 
dinary appeals  after  the  term  at  which  the 
Judgment  is  rendered  reads  as  follows: 
"After  the  close  of  the  term  at  which  the 
Judgment  is  rendered,  an  appeal  may  be 
taken  by  the  service  of  a  notice  in  writing 
on  the  adverse  party  or  bis  attorney,  and  also 
on  tbe  clerk  of  the  court  in  wbicb  the  pro- 
ceedings were  had,  statlrg  the  appeal  from 
the  Judgment  or  some  specific  part  thereof; 
or  such  appeals  may  be  taken  by  procuring 
from  the  clerk  of  the  court  a  transcript  of 
tbe  record  and  proceeding  in  the  suit,  or  so 
much  thereof  as  is  embraced  In  the  appeal, 
and  filing  the  same  in  the  office  of  the  clerk 
of  the  supreme  coni-t  who  shall  endorse 
thereon  the  time  of  filing,  and  issue  a  notice 
of  the  appeal  to  the  appellee."  i  Two 
methods  of  giving  notice  of  an  appeal  are 
provided  for  In  this  section.  If  the  language 
of  the  first  clause  of  tbe  section  were  to  be 
construed  according  to  its  strict  letter,  re- 
gardless of  other  sections  concerning,  ap- 
peals to  this  court  we  ehculd  be  constrained 
to  hold  that  the  appeal  therein  referred  to 
could  be  taken  by  giving  the  notices  therein 
specified,  without  doing  anything  else.  But 
It  has  been  held  by  this  court  that  that  part 
of  the  sectiou  must  be  construed  along  with 
the  other  sections  on  the  subject  and,  when 
so  construed,  it  means  that  it  is  essential  to 
such  an  appeal  that  tbe  transcript  must  be 
filed  within  the  time  limited  therefor  in  other 
sections.  Johnson  v.  Stephenson,  104  Ind.  368, 
4  N.  B.  46.  It  is  also  well  settled  by  tbe  deci- 
sions of  this  court  that  tbe  filing  of  the  tran- 
script, with  a  proper  assignment  of  errors 
thereon,  within  the  time  limited  for  taking 
on  appeal,  perfects  the  appeal,  without  the 
service  of  notice  on  the  appellees.  Harsh- 
man  V.  Armstrong,  43  Ind.  126;  Johnson  v. 
Stephenson,  supra;  Wright  v.  Manns,  HI 
Ind.  422,  12  N.  B.  16U.  Counsel  for  appel- 
lees, however,  contends  that  "the  giving  of 
notice  is  Just  as  essential  to  the  perfecting 
of  an  appeal  as  tbe  filing  of  the  transcript 
and  assignment  of  errors,  and  all  must  be 
done  within  tbe  time  limited  for  perfecting 
the  appeal,"  and  cites  Holloran  v.  Itailway 
Co.,  129  Ind.  274,  28  N.  B.  549,  in  support  of 
that  proposition.  The  notice  there  Involved 
was  not  a  notice  to  the  appellees,  but  was  a 
notice  to  a  coparty.  While  that  appeal,  like 
tbe  one  before  us,  was  attempted  to  be 
taken  after  tbe  close  of  the  term,  yet  It  did 
not  belong  to  exactly  the  same  class  of  ap- 
peals, in  all  respects.  The  Judgment  in  that 
case  was  rendered  on  May  15, 1888;  the  tran- 
script was  filed  on  November  15th,  follow- 
ing; and  no  notice  was  ever  given  to  the 
coparty  to  the  Judgment  who  did  not  appeal, 
as  required  by  sectiou  647,  Burns'  Rev.  St 
1894  (Rev.  St.  1881,  S  635).     On  March  20, 

1  Rer.  St  1894,  {  652  (Rev.  St  1881,  i  640). 
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1891,— nearly  three  years  after  the  Judgment 
had  been  rendered,— the  appellee  filed  a  mo- 
tion In  this  court  to  dismiss  the  appeal.  The 
appellants  thereupon  proctiretl  the  written 
consent  of  the  nonappeallug  copartles  to  ap- 
pear In  this  court  and  decline  to  Join  In  the 
appeal,  and  the  appellants  filed  the  same  In 
the  clerk's  ofi3ce,  and  also  asked  leave  to 
amend  their  assignment  of  errors  so  as  to 
make  such  nonappeallng  copartles  parties 
to  the  appeal  In  this  court.  This  court  there 
said:  "The  appeal  cannot  be  maintained  by 
filing  In  the  clerk's  office  of  this  court  a 
written  appearance  of  the  Judgment  defend- 
ant not  made  a  party  to  the  appeal,  and  bis 
refusal  to  Join  in  the  appeal,  after  nearly 
three  years  have  elapsed  from  the  time  of 
the  rendition  of  final  Judgment  in  the  clrcnit 
court."  And  the  appeal  was  dismissed  for 
those  reasons.  That  Is  far  from  deciding 
that  notice  to  the  appellee  Is  essential  to 
the  perfecting  of  the  appeal,  nor  is  that  case 
In  conflict  with  those  cited  above  to  the  ef- 
fect that  filing  the  transcript  with  an  as- 
signment of  errors  thereon  p^fects  the  ap- 
peal, without  notice  to  the  appellees.  The 
appeal,  therefore,  in  the  case  before  ns,  was 
duly  taken: 

The  question  remains  whether  there  has 
been  legal  notice  of  the  appeal  served  on  the 
appellees,  and.  If  not,  what  effect  that  has 
on  the  appeal.  The  section  quoted  provides 
for  two  kinds  of  notice,  as  already  observed, 
either  one  of  which,  at  the  option  of  the  ap- 
pellant, may  be  given.  The  first  is  an  nn<^- 
cial  notice,  and  the  second  kind  is  an  official 
notice.  The  first  Is  an  unofficial  notice  be- 
cause there  is  no  provision  that  it  shall  be 
issued  by  an  officer,  or  served  by  an  officer; 
while  the  second  is  required  to  be  issued  by 
an  officer,  namely,  by  the  clerk  of  this  court, 
and  section  7801,  Bums'  Rev.  St.  1894  (Rev. 
St  1881,  i  5833),  requires  the  sheriff  of  this 
court,  or  his  deputy,  to  serve  such  notice. 
The  appellant  in  this  case  elected  to  rely 
.nlone  upon  an  official  notice.  He  could  have 
written  out  and  served  the  other  kind  of  no- 
tice himself,— one  on  the  clerk  of  the  court, 
and  the  other  on  the  adverse  party,  or  his  at- 
torney. But  he  relied  on  the  direction,  doubt- 
less, usually  given  by  an  appellant  to  the 
clerk  of  this  court,— to  issue  the  proper  notice 
of  the  appeal. 

The  process,  as  we  have  seen,  was  issued 
for  the  appellees,  or  their  attorneys  (naming 
them).  It  was  not  served  on  the  appellees 
named  therein,  but  was  served  on  the  attor- 
neys that  had  formerly  acted  in  the  case  as 
appellees'  attorneys.  There  is  no  question 
but  that  the  process  would  have  been  good  If 
it  had  been  served  on  the  appellees  therein 
named.  Whether  its  service  on  the  appellees' 
attorneys  was  notice  to  the  appellees  must  de- 
pend on  the  question  whether  the  clerk  of  this 
court  bad  any  legal  authority  to  issue  notice 
of  an  appeal  to  the  attorneys  of  the  appellee. 
That  question  Is  answered  in  the  negative  by 
the  express  language  of  the  section  we  have 


quoted,  which  requires  such  derk  to  "Issue  a 
notice  of  the  appeal  to  the  appellee."  In  Vo- 
gel  V.  Brown  1^).,  112  Ind.,  at  page  301,  14  N. 
E.  77,  this  court  said:  "It  is  apparent,  there- 
fore, that  the  utmost  that  can  be  granted  the 
appellant  Is  tliat  he  asked  and  obtained  a  writ 
against  the  agent,  and  not  against  the  princi- 
pal. This  certainly  will  not  support  a  Judg- 
ment against  the  principal,  for  the  general 
rule— and  it  Is  an  elementary  one— is  that  tlie 
summons  must  issue  against  the  principal,  and 
not  against  the  agent."  And  in  Vogel  v.  Brown 
School  Tp.,  112  Ind.,  at  page  317,  14  N.  B. 
78,  it  was  said:  "This  case  is  substantially 
the  same  as  that  of  Vogel  v.  Brown  Tp.,  112 
Ind.  299, 14  N.  E.  77,  and  is  governed  by  the 
principles  there  declared.  In  this  case,  as  in 
that,  the  summons  was  directed  against  the 
agent,  and  not  against  the  principal.  •  *  • 
As  there  was  no  summons  against  the  school 
township,  there  could  be  no  legal  notice,  and 
without  legal  notice  there  could  be  no  valid 
Judgment  •  •  •  Nor  is  the  objectlcm  to 
the  form  of  the  wilt  It  goes  much  deeper. 
It  is  that  the  writ  was  not  Issued  against  the 
defendant,  but  against  another  person." 

In  the  case  now  before  ns  the  writ  was  is- 
sued against  the  appellees,— the  proper  per- 
sons,—and  also  against  their  agents  or  their 
former  attorneys,  and  the  service  was  alone 
upon  such  agents.  It  follows  from  the  princi- 
ples anounced  in  the  cases  cited  that  there 
was  no  legal  authority  in  the  clerk  to  Issue 
the  notice  of  the  appeal  against  the  agents  of 
the  appellees,  even  if  they  had  not  been  dis- 
charged, long  before  the  process  was  issued. 
Some  confusion  tias  crept  into  the  practice  of 
the  clerk  of  this  court  in  issuing  process  under 
this  section.  It  seems  to  have  been  supposed 
that  If  the  unofficial  notice  provided  for  in 
the  section  might  be  served  on  the  attorney 
of  the  appellee,  the  official  notice  might  be 
likewise  served.  Bnt,  according  to  elemen- 
tary principles  declared  above,  process  must 
go  against  the  principal,  and  not  his  agent, 
unless  the  contrary  Is  expressly  authorized  by 
statute.  We  have  seen  that  the  contrary  is 
not  expressly,  nor  even  impliedly,  authorized 
by  statute,  as  to  the  official  notice  provided 
for  in  the  section  now  under  consideration. 
The  contrary  is  only  partially  provided  toe 
therein,  as  to  the  unofficial  notice  therein  au- 
thorized. The  unofficial  notice  therein  author- 
ized would  not  be  good,  served  on  the  appel- 
lee's agent  and  attorney  alone.  It  must  also 
be  served  on  the  clerk  of  the  court  in  which 
the  proceedings  were  had.  So  that  in  no  case 
can  service  of  notice  of  an  appeal  to  this  court 
on  the  attorney  of  the  appellee,  alone,  confer 
Jurisdiction  over  the  appellee,  whether  It  be 
an  official  or  an  unofficial  notice.  The  notice 
or  process  In  this  case,  as  to  its  legality  and 
validity,  stands  practically  as  if  it  had  been 
issued  against  the  agents  or  attorneys  of  the 
appellees,  as  it  was  alone  served  on  them. 
There  being  no  legal  authority  in  the  clerk  to 
issue  notice  of  an  appeal  to  or  against  the 
attorneys  of  an  appellee,  that  part  of  the  writ 
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In  this  case  was  void,  and  consequently  its 
service  npon  the  attorneys  named  therein  was 
without  authority  of  law  and  void,  and  was 
no  legal  notice  of  the  appeal  to  the  appellees. 
The  want  of  notice  to  the  appellee  was  held 
by  this  court  not  to  be  ground  for  dismissing 
the  appeal,  but  a  proper  ground  for  setting 
aside  the  submission,  In  Johnson  r.  Miller,  43 
Ind.  29.  That,  we  think,  Is  the  proper  dispo- 
sition to  make  of  such  a  case,  unless  It  falls 
under,  and  is  controlled  by,  rule  36  of  tUs 
court  That  rule  provides  that:  "Where  a 
cause  appealed  in  vacation  has  been  on  the 
docket  ninety  days  or  more,  and  there  Is  no 
appearance  by  the  appellee,  and  no  steps  have 
been  taken  to  bring  him  Into  court;  or  where 
a  notice  has  been  Issued  and  proves  InefCectn- 
al  from  any  cause,  and  no  steps  are  taken  for 
more  than  ninety  days  after  the  Issuance  of 
the  Ineffectual  notice  to  bring  the  appellee 
Into  court  the  derk  shall  enter  an  order  dis- 
missing the  appeal."  Notice  was  issued  In 
this  case,  because  it  was  issued  against  the 
appellees,  the  proper  parties,  though  It  also 
Included  the  attorneys;  who,  as  we  have  seen, 
were  not  the  proper  persons  to  issue  notice 
to  or  against;  but  that,  as  we  have  seen,  did 
not  vitiate  the  notice  to  the  proper  parties,  If 
It  had  been  served  upon  them.  Therefore  the 
case  does  not  fall  under  the  first  clause  of  the 
rule.  It  does  fall  under  the  second  clause, 
because  the  notice  proved  Ineffectual,  being 
served  upon  the  wrong  persons.  The  notice 
was  served,  as  we  have  seen.  May  9,  1895, 
and  was  returned  and  filed  in  the  clerk's  of- 
fice of  this  court  on  May  18th,  following.  If 
the  fact  that  It  was  served  on  the  former  at- 
torneys of  the  appellees.  Instead  of  being 
served  on  apiJCllees,  makes  the  notice  inef- 
fectual, within  the  meaning  of  the  rule,  then 
the  appeal  ought  to  be  dismissed.  The  rule 
ought  to  have  a  reasonable  interpretation.  It 
was  evidently  Intended  to  prevent  an  appel- 
lant from  delaying  the  speedy  hearing  of  the 
appeal,  either  through  his  negligence  or  de- 
sign. The  case  most  likely  in  the  minds  of 
the  framers  of  the  rule,  as  liable  to  happen, 
was  where  the  notice  Is  returned  by  the  offi- 
cer that  the  appellee  was  not  found  In  his 
county.  The  failure  to  take  other  steps  to 
get  notice  of  the  appeal  served  for  90  days 
after  snch  return  would  clearly  be  such  negli- 
gence on  part  of  the  appellant  as  the  rule 
was  Intended  to  punish  with  a  dismissal  of 
tile  appeal.  But  In  the  case  now  before  us 
there  was  a  service  of  a  notice  such  as  the 
derk  of  this  court  has  been  in  the  habit, 
tbrongh  misapprehension  of  the  law  and  our 
mles,  of  Issuing,  and  the  sheriffs  of  the  sev- 
eral counties  of  serving,  as  this  was  served, 
for  years,  in  like  cases.  And  such  process, 
coming  as  it  did  from  a  source  so  near  this 
court  that  the  practice  has  gone  unquestioned, 
np  to  the  present  case,  by  the  bar  of  the  state, 
under  the  probable  supposition  that  this  court 
bad,  under  some  rule  or  order,  authorized  no- 
tice of  appeals  to  be  issued  and  served  as  this 
one  was,  to  hold  that  the  failure  to  take  out 
other  process  within  90  days  after  the  return 


of  the  notice. served  on  app^lees'  attorneys, 
the  cause  having  been  submitted  on  that  serv- 
ice, would  be  to  hold  that  an  appeal  ought  to 
be  dismissed  for  unintentional  and  excusable 
negligence  of  the  appellant  under  that  rule. 
In  two  appeals  this  court  relieved  appellants 
against  their  excusable  mistakes  In  complying 
with  certain  statutory  provisions  In  taking 
their  appeals.  Hutts  v.  Martin,  131  Ind.  1, 
30  N.  E.  693;  Bank  v.  Inman.  133  Ind.  287, 
32  N.  B.  885.  Under  the  circumstances,  the 
appellant's  failure  to  take  out  other  process 
after  his  appeal  was  submitted  Is  not  suffi- 
cient cause,  under  the  rule,  to  warrant  the 
dismissal  of  the  appeal,  especially  as  the  ap- 
pellees have  not  asked  the  dismissal  of  the 
appeal  on  that  groimd.  The  conclusion  reach- 
ed renders  the  other  grounds  urged  for  the 
dismissal  of  the  appeal  wholly  unimportant 
and  we  do  not  consider  them. 

The  motion  to  dismiss  the  appeal  for  want 
of  notice  thereof  served  on  the  appellees  Is 
overruled,  and  the  submission  of  the  appeal 
Is  set  aside,  at  the  costs  of  appellant,  with 
directions  to  the  clerk  to  issue  new  notice  to 
the  appellees,  in  accordance  with  this  opinion, 
unless  otherwise  ordered  by  the  appellant  or 
his  attorneys.  And  the  cause  is  retained  on 
the  docket  of  this  court  for  farther  action 
therein. 


(14!!  Ind.  117) 

GOODWIN,  City  Clerk,  v.  STATE  ex  rel. 
FOLEY. 

(Supreme  Court  of  Indiana.     Sept  25,  1885.) 

Oirr  Attobnkt— Tbsukb  op  Offiob— Rbmoval. 

l.Rev.  St.  1894,  i  8476  (Hev.  St  1881,  i 
3043},  prpviding  that  "tilie  officers  of  a  city  shall 
consist  of  a  mayor,"  etc.,  "and,  if  the  common 
council  deem  it  expedient,  a  city  attorney,"  au- 
thorizes a  common  council,  after  electing  a  city 
attorney,  to  abolish  or  discontinue  snob  office. 

2.  The  proviso  in  Rev.  St.  1884,  $  3476 
(Rev.  St.  iSSl,  {  3043),  continuing  city  officers 
then  in  office  until  September,  1894,  being  in- 
tended to  fix  a  nniform  time  when  the  terms 
of  such  officers  shonld  commence,  does  not  take 
from  the  council  the  power  granted  by  a  pre- 
ceding proviso  of  removing  an  officer  or  abolisb- 
ing  his  office  before  September,  1894. 

Appeal  from  superior  court,  Vigo  county; 
Cyrus  F.  McNutt,  Judge 

Application  by  Peter  M.  Foley  for  a  writ 
of  mandamus  to  compel  Charles  H.  Goodwin, 
clerk  of  the  city  of  Terre  Haute,  to  issue  a 
warrant  on  the  treasurer  of  said  city  for 
salary  alleged  to  be  due  applicant  as  city  at- 
torney of  said  city.  Judgment  for  plaintiff. 
Defendant  appeals.    Reversed. 

James  B.  Piety  and  John  O.  Piety,  for  ap- 
pellant F.  W.  Harper,  J.  O.  Foley,  V.  J. 
Barlow,  and  P.  M.  Foley,  for  appellee. 

MONKS,  J.  This  was  a  proceeding  brought 
by  the  relator,  Foley,  to  compel,  by  writ  of 
mandamus,  appellant  to  issue  a  warrant  on 
the  city  treasurer  for  salary  alleged  to  be 
due  him  as  city  attorney  for  the  quarter  end- 
ing Jime  30,  1891.    An  alternative  writ  was 
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isaned,  to  which  appellant  filed  a  return  in 
four  paragraphs.  A  demurrer  was  sustain- 
ed to  the  second,  third,  and  fourth,  and,  the 
first  paragraph  being  withdrawn,  judgment 
was  rendered  that  a  peremptory  writ  of  man- 
date issue  commanding  appellant  to  deliver 
the  warrant  as  prayed  for.  The  only  errors 
assigned  and  not  waived  caQ  in  question  the 
action  of  the  court  in  sustaining  a  demurrer 
to  the  second  and  third  paragraphs  of  the  re- 
turn. 

It  appears  from  the  complaint  and  alter- 
native writ  that  Foley  was  city  attorney  of 
the  city  of  Terre  Haute  February  21,  1893, 
when  the  act  of  1883,  extending  the  terms 
of  office  of  city  officers,  took  effect  (Rev.  St 
1894,  f  3476;  Acts  1893,  p.  50),  and  that  he 
complied  with  said  act  by  filing  a  written 
consent  of  the  sureties  on  his  bond  to  such 
extension.  The  second  and  third  paragraphs 
of  the  return  are  substantially  the  same. 
They  allege,  in  substance,  that  on  the  8th 
day  of  May,  1894,  the  common  council  of  the 
city  abolished  the  office  of  city  attorney,  for 
the  reason  that  they  deemed  it  Inexpedient 
for  the  city  to  have  and  employ  an  attorney, 
and  that  the  relator  was  duly  notified  of  such 
fact,  and  never  performed  or  rendered  any 
service  for  said  city  as  such  dty  attorney 
after  said  date.  That  part  of  the  act  of  1893 
(section  3476,  Rev.  St.  1894)  necessary  to  the 
decision  of  this  question  is  as  follows:  "The 
officers  of  such  city  shall  consist  of  a  mayor, 
two  councUmen  from  each  ward,  a  city  clerk, 
treasurer,  civil  engineer,  street  commissioner, 
chief  of  the  fire  departinent,  health  officer, 
marshal  and  (if  the  common  council  deem 
it  expedient)  a  city  attorney  and  a  city  Judge. 
The  city  attorney,  the  street  comiplssloner, 
the  civil  engineer,  the  chief  engineer  of  the 
fire  department  and  the  health  officer  shall 
be  appointed  by  the  common  council:  provid- 
ed,- that  the  common  council  may  dispense 
with  the  street  commissioner  and  require  the 
marshal  to  perform  his  duties.  All  such  offi- 
cers shall  hold  their  respective  offices  for  four 
(4)  years,  and  until  their  successors  are  elect- 
ed or  appointed  and  Qualified,  those  who  are 
appointed  by  the  common  council  being  sub- 
ject to  removal  by  the  council  at  its  pleas- 
ure, after  the  first  general  election  on  the 
first  Tuesday  in  May.  Said  officers  shall  re- 
spectively hold  their  offices  as  follows:  The 
mayor,  city  Judge,  clerk,  marshal  and  treas- 
urer, four  years  each:  and  provided,  that  the 
term  of  office  of  the  aforesaid  officers  shall 
commence  on  the  first  Monday  in  September 
following  the  general  election  in  May,  and 
that  the  terms  of  office  shall  be  four  years 
from  such  Monday  in  September:  and  provid- 
ed, further,  that  the  mayor,  clerk,  treasurer, 
civil  engineer,  street  commissioner,  marshal, 
city  attorney,  city  judge,  chief  engineer  of 
the  fire  department  and  health  officer  now 
in  office,  and  whose  terms  expire  in  May  and 
September,  1893.  or  at  any  other  time,  shall 
hold  their  respective  offices  until  the  first 
Monday  in  the  month  of  September,  1894^ 


and  that  all  and  each  of  such  officers  as 
shall  so  hold  shall  procure  from  their  sure- 
ties a  written  consent  to  the  aforesaid  exten- 
sion, or  give  a  new  bond  to  the  satisfaction 
of  the  council,  otherwise  their  term  of  office 
shall  terminate  in  May  or  September  of  the 
original  term  for  which  they  were  elected  or 
appointed,  or  at  such  time  as  their  terms 
now  expire."  Since  the  act  approved  June 
18,  1852  (1  Rev.  St  1852,  p.  203),  it  has  been 
provided  by  statute  that  the  officers  of  a  city 
should  consist  of  a  mayor,  etc.,  and  if  the 
common  council  deem  It  expedient,  or  in 
their  opinion  the  Interest  of  the  city  requires, 
a  city  attorney.  Acts  1857.  p.  44,  §  9;  Acts 
1859,  p.  208,  §  2;  Acts  1867,  p.  35;  S  8;  Acts 
1877,  p.  12;  Rev.  St  1881,  §  3043;  Acts  1893, 
p.  50:  Rev.  St  1894,  S  3476.  Under  these 
acts  the  common  council  had  the  power  to 
say  whether  or  not  a  dty  attorney  should  be 
one  of  the  officers  of  the  city.  If  they  deem- 
ed It  expedient  and  elected  one,  they  had  the 
power  at  any  subsequent  time  to  abolish  or 
discontinue  such  office.  State  v.  Wilson  (Ind. 
Sup.;  this  term)  41 N.  E.  361;  Ford  v.  Board, 
81  Cal.  19.  22  Pac.  278;  Oty  of  Augusta  v. 
Sweeney,  44  Ga.  463. 

The  legislature,  by  the  act  of  1893  (section 
3476,  supra),  did  not  create  the  office  of  city 
attorney,  within  the  full  sense  of  the  term, 
but  authorized  the  common  council  to  de- 
termine whether  the  city  should  have  such  an 
officer.  The  power  that  creates  an  office 
may  abolish  it  before  the  expiration  of  the 
term  of  the  officer,  and  from  the  date  the 
office  is  abolished  the  officer  Is  discharged. 
State  V.  Hyde,  129  Ind.  302,  28  N.  E.  186, 
and  cases  cited.  But  it  is  claimed  by  ap- 
pellee that,  by  the  proviso  continuing  the 
city  attorney  in  office  until  the  first  Monday 
in  September,  1894,  the  legislature  placed 
such  officer  beyond  the  power  of  the  common 
council,  provided  he  ffied  the  consent  of  hla 
surety  to  such  extension.  We  cannot  concur 
In  this  contention  of  appellee.  No  such  in- 
tent is  stated  in  the  section,  and  no  such  con- 
structions can  be  given  it,  unless  such  In- 
tention is  expressed  clearly  and  with  unmis- 
takable certainty.  It  is  expressly  provided 
that  the  dty  attorney  and  other  officers  nam- 
ed are  subject  to  removal  by  the  common 
council  after  the  first  general  election  on  tiie 
first  Tuesday  in  May;  that  is,  after  tne  first 
Tuesday  In  May,  1894.  The  power  of  the 
common  council  to  determine  whether  a  dty 
attorney  shall  be  one  of  the  officers  of  the 
city  was  not  limited  to  any  particular  time. 
The  language  is:  "The  officers  of  such  city- 
shall  consist  of  a  mayor,"  etc.,  "and,  if  the 
common  council  deem  It  expedient,  a  city  at- 
torney." The  act  took  effect  In  February, 
1893,  and  speaks  from  that  date:  and  from 
that  time  the  common  council  was  given  the 
power  to  determine  whether  a  city  attorney 
should  be  one  of  the  officers  of  the  city. 
When  we  consider  that  the  purpose  of  the 
legislature  was  to  make  the  terms  of  office 
four  years  instead  of  two.  and  to  fix  a  uni- 


Digitized  by 


Google 


Ind.) 


STATE  0.  WILSON. 


S61 


form  time  when  snch  terms  abonid  com- 
mence, and  that  the  terms  of  the  city  officers 
then  in  office  were  extended  to  conform  to 
this  change,  the  question  becomes  one  of  easy 
solution.  In  the  construction  of  a  statute, 
every  part  of  It  must  be  considered  In  con- 
nection with  the  whole;  and  it  must  be  con- 
strued so  as  to  give  effect  to  every  word 
and  clause,  as  well  as  the  whole  act,  If  pos- 
sible. If  different  portions  seem  to  conflict, 
the  court  must  harmonize  them.  If  practica- 
ble, and  lean  in  favor  of  a  construction  which 
will  render  every  word  operative,  rather  than 
one  which  may  make  some  Idle  and  nugatory. 
Paving  Co.  V.  Edgerton,  125  Ind.,  on  pages 
460,  461,  25  N.  E.  436,  and  cases  Cited.  Ap- 
plying the  rules  of  construction.  It  is  evi- 
dent that  the  legislature,  by  the  proviso  in 
question,  merely  Intended  to  extend  the 
terms  of  office  of  the  city  officers  then  In  of- 
fice beyond  the  time  for  which  they  were 
elected  or  appointed,  and  not  to  place  them 
above  the  power  of  the  common  council  dur- 
ing snch  time.  It  follows  that,  after  the  act 
of  1893  took  effect,  the  common  council  had 
the  power  to  abolish  or  discontinue  the  of- 
fice of  city  attorney;  that  the  common  coun- 
cil, at  Its  pleasnre,  had  the  power  after  the 
first  Tuesday  In  May,  1894,  to  remove  the 
city  attorney  from  office  (State  v.  Wilson,  su- 
pra); that  the  action  of  the  common  council, 
whether  considered  as  an  abolishment  of  or 
removal  from  the  office,  was  valid,  and  the 
exercise  of  a  power  given  by  the  statute  in 
controversy;  that,  even  if  the  common  coun- 
cil had  no  power  to  abolish  the  office,  the  ac- 
tion taken  was  eqnlvalent  to  a  removal  from 
office,  and  valid  as  such  an  exercise  of  pow- 
er. 

The  court  erred  in  sustaining  the  demurrer 
to  the  second  and  third  paragraphs  of  return. 
Judgment  reversed,  with  Instructions  to  the 
court  below  to  overrule  the  demurrer  to  said 
paragraphs,  and  for  further  proceedings  not 
in  conflict  with  this  opinion. 


(142  lad.  aea) 

GOODWIN,  City  Clerk,  v.  STATE  ex  rel. 

FOLEY. 

(Supreme  Court  of  Indiana.     Sept  26,  1895.) 

Appeal  from  superior  court,  VJgo  county: 
Cyms  P.  McNuit,  Judge. 

Application  by  Peter  M.  Foley  for  a  writ  of 
nuuidamus  to  compel  Charles  H.  Goodwin,  clerk 
of  the  city  of  Terre  Haute,  to  issue  a  warraat 
on  the  treasurer  of  said  city.  There  was  a 
Judgment  In  favor  of  relator,  and  defendant 
appeals.    Reversed. 

Jamea  E.  Piety  and  John  O.  Piety,  for  ap- 
pellant.    P.   W.   Harper,   V.   J.   Barlow,  and 

Foley  &  Foley,  for  appellee. 

MONKS,  J.  Ibe  questions  presented  in  this 
cause  ar*  in  all  respects  the  same,  and  the  par- 
ties the  same,  as  in  the  ease  of  Goodwin  v. 
State  (Ind.  Sup.;  decided  at  this  term)  41  N. 
B.  369,  on  the  authority  of  which  case  the  judg- 
ment is  reversed,  with  instructions  to  overrule 
the  demurrer  to  the  second  and  third  para- 
graphs of  answer,  and  for  farther  proceeoinga 
not  in  conflict  with  this  opinion. 


(143  Ind.  102) 
STATE  ex  rel.  BLAIB  v.  WILSON. 
(Supreme  C!onrt  of  Indiana.     Sept  24,  1895.) 

HcmOIFAI.  Ck>BPOXl.TIONS— AUBHDMBNT  OP  CBAB- 

TSB— Bbmoval  of  Offiobrs— Fowkb 

OF  COUNCII. 

Rev.  St  1894,  !  3476,  In  extending  the 
term  of  office  of  city  attorney  (an  ofiBcer  ap- 
pointed by  the  council)  from  May  to  September, 
provided  the  consent  of  his  surety  to  such  ex- 
tension was  filed,  and  conferring  on  the  com- 
mon council  power  to  remove  such  officers  as 
they  might  appoint  under  its  provisions,  amend- 
ing Rev.  St.  1881,  {  3048,  under  which  the  coun- 
cil already  possessed  the  power  of  removal  of 
the  city  attorney,  extended  his  term  subject  to 
the  council's  right  to  abolish  the  office,  or  re- 
move its  incumbent,  at  its  pleasure,  at  any  time 
between  May  and  September. 

Appeal  from  circuit  court,  Shelby  county; 
W.  A.  Johnson,  Judge. 

Information  by  Alonzo  Blair,  to  determine, 
between  himself  and  David  L.  Wilson,  which 
was  entitled  to  the  office  of  city  attorney  of 
ShelbyvlUe.  From  a  Judgment  in  favor  of 
respondent,  relator  appeals.    Affirmed.        «. 

Adams  &  Carter,  for  appellant  D.  L.  Wil- 
son, for  appellee. 

MONKS.  J.  The  relator.  Blair,  filed  an 
information  against  appellee,  in  the  court  be- 
low, for  the  purpose  of  determining,  be- 
tween himself  and  the  appellee,  which  was 
entitled  to  the  office  of  city  attorney  of  Shel- 
byvlUe. A  demurrer  was  sustained  to  the 
complaint  and,  the  appellant  refusing  to 
amend,  judgment  was  rendered  in  favor  of 
appellee. 

The  only  error  assigned  Is  that  the  court 
erred  in  sustaining  the  demurrer  to  the  com- 
plaint. As  the  question  to  be  decided  is  one 
of  statutory  construction,  it  is  necessary  only 
to  state  such  facts  as  wUl  fully  present  that 
question.  The  relator,  Blair,  was  elected  city 
attorney  by  the  common  council  of  the  city 
of  Shelbyville  on  the  19th  of  May.  1891, 
and  on  the  next  day  filed  his  bond,  took  the 
oath  of  office,  and  entered  upon  the  discharge 
of  his  duties,  as  such  officer.  At  the  time 
of  his  election  it  was  provided  by  statute 
(Rev.  St  1881,  i  3043;  Rev.  St  1894,  i  3476; 
Acts  1877,  p.  12)  that  the  officers  of  such  city 
should  consist  of  a  mayor,  two  councllmen 
from  each  ward,  a  city  clerk,  assessor,  treas- 
urer, civil  engines,  street  commissioner,  and 
marshal,  and,  if  the  common  council  deem- 
ed it  expedient,  a  city  attorney  and  a  city 
judge;  that  the  city  attorney  should  be  ap- 
pointed by  the  council;  and  that  all  snch  of- 
ficers should  hold  their  respective  offices  for 
two  years,  and  until  their  successors  were 
elected  and  qualified,  except  that  the  city 
attorney,  street  commissioner,  and  civil  engi- 
neer were  subject  to  removal  at  any  time  by 
the  common  council,  at  its  pleasure.  City  of 
Madison  v.  Korbly,  32  Ind.  74;  City  of  Mad- 
ison V.  Kelso,  Id.  79;  State  v.  Sohn,  97  Ind. 
101.  Before  the  expiration  of  the  two  years 
for  which  relator  was  elected  city  attorney, 
the  legislature,  by  an  act  which  took  effect 
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Febriiary  21,  1893,  amended  section  3043, 
Rev.  St  1881,  which  amendment  reads  as  fol- 
lows: "The  officers  of  such  city  shall  con- 
sist of  a  mayor,  two  councilmea  from  each 
ward,  a  city  clerk,  treasuter,  civil  engineer, 
street  commissioner,  chief  of  the  fire  depart- 
ment, health  ofBcer,  marshal  and  (If  the  com- 
mon council. deem  It  expedient)  a  city  attor- 
ney and  a  city  judge.  The  city  attorney, 
the  street  commissioner,  the  civil  engineer, 
the  chief  of  the  fire  department  and  the 
health  officer  shall  be  appointed  by  the  com- 
mon council:  provided,  that  the  common 
council  may  dispense  with  the  street  commis- 
sioner and  require  the  marshal  to  perform 
his  duties.  All  such  officers  shall  hold  their 
respective  offices  for  four  (4)  years,  and  un- 
til their  successors  are  elected  and  qualified, 
those  who  are  appointed  by  the  common 
council  being  subject  to  removal  by  the  coun- 
cil at  its  pleasure,  after  the  first  geoeial  elec- 
tion in  May.  Said  officers  shall  respectively 
hold  their  offices  as  follows:  The  mayor,  city 
Judge,  clerk,  marshal,  and  treasurer,  four 
years  each:  and  provided,  that  the  term  of 
the  aforesaid  officers  shall  commence  on  the 
first  Monday  In  September  following  the  gen- 
eral election  In  May,  and  that  the  terms  of 
office  shall  be  four  years  from  such  Monday 
in  September:  and,  provided  further,  tliat 
the  mayor,  clerk,  treasurer,  civil  engineer, 
street  commissioner,  marshal,  city  attorney, 
city  Judge,  chief  engineer  of  the  fire  depart- 
meut  and  health  officer  now  in  office,  and 
whose  terms  expire  In  May  and  September, 
1893,  or  at  any  other  time,  shall  hold  their 
respective  offices  until  the  first  Monday  in 
the  month  of  September,  1894,  and  that  all 
and  each  of  said  officers  as  shall  so  bold 
shall  procure  from  their  sureties  a  written 
consent  to  the  aforesaid  extension,  or  give  a 
new  bond  to  the  satisfaction  of  the  council, 
otherwise  their  term  of  office  shall  terminate 
In  May  or  September  of  the  original  term 
for  which  they  were  elected  or  appointed,  or 
at  such  time  as  their  terms  now  expire.  And 
the  councllmen  shall  be  elected  by  the  legal 
Voters  of  their  respective  wards;  and  the 
councllmen  from  each  ward  whose  terms  will 
expire  In  May,  1803,  Is  hereby  continued  In 
office,  and  his  term  extended  until  May,  1894, 
and  the  councllmen  of  each  ward  whose  term 
would  expire  in  May,  1894,  is  hereby  contin- 
ued in  office  and  his  term  extended  until 
May,  1896;  and  hereafter  when  two  councll- 
men are  chosen  at  the  same  time  from  the 
same  ward  It  shall  be  determined  by  lot  at 
the  first  regular  meeting  of  the  council  aft- 
er their  election  who  shall  hold  his  office  for 
two  years  and  who  for  four  years,  and  bi- 
ennially thereafter  one  councilman  shall  be 
elected  by  the  legal  voters  of  each  ward. 
the  term  of  councllmen  shall  be  four  years, 
and  they  shall  be  elected  biennially.  The 
successors  of  those  whose  terms  are  extend- 
ed until  May,  1894,  shall  then  be  elected  and 
their  terms  continued  four  years,  and  the 
successors  of  those  whose  terms  are  extend- 


ed until  May,  1896,  shall  then  be  elected  and 
their  terms  continued  four  y^rs;  and  all 
of  said  officers  shall  hold  their  respective  of- 
fices during  their  respective  terms  and  un- 
til their  successors  are  elected  and  qualified. 
The  said  clerk,  treasurer  and  marshal,  with 
the  consent  of  the  common  coimcll,  may  ap- 
point one  or  more  deputies  when  necessary: 
provided  further,  that  the  common  council  of 
a  city  governed  by  this  act  may  order  the 
election  of  an  auditor  who  shall  be  elected  as 
other  city  officers  are  elected,  and  shall  hold 
his  office  for  the  term  of  four  years,  and  un- 
til his  successor  Is  elected  and  qualified;  and 
the  common  council  shall  have  power  to  pre- 
scribe the  manner  of  qualifying  for  such  of- 
fice, and  to  prescribe  the  powers  and  duties 
thereof,  which  shall  in  nowise  confiict  with 
the  provisions  of  this  act:  and  provided  fur- 
ther, that  no  person  shall  hold  the  office  of 
councilman  unless  at  the  time  of  his  election 
he  Is  a  resident  of  the  ward  from  which  he 
was  elected;  and  in  case  of  the  removal  of 
any  councilman  from  the  ward  from  which 
he  was  elected,  the  common  cotmcll  shall 
have  the  power  to  declare  his  office  vacant 
and  to  elect  bis  successor  to  fill  such  vacan- 
cy as  provided  by  law.  All  officers  who  are 
not  specifically  named  herein  whose  terms 
expire  prior  to  the  first  Tuesday  in  May, 
1884,  at  which  date  the  flfst  election  under 
this  amendment  shall  be  held,  are  hereby  con- 
tinued In  office  until  said  time,  and  until  their 
successors  are  elected  and  qualified,  they  to 
give  bond  as  the  council  may  direct"  Rev. 
St  1884,  {  S476  (Acts  1893,  p.  50).  On  the 
2d  day  of  May,  1893.  and  while  he  was  still 
In  office  by  virtue  of  such  election,  the  re- 
lator ffied  with  the  common  council  the  con- 
sent of  the  surety  on  his  bond  to  the  exten- 
sion of  the  term  of  such  office  until  the  first 
Monday  In  September,  1894,  as  reauired  by 
said  act  On  May  8, 1894,  the  common  coun- 
cil of  the  city,  without  notice  to  the  relator, 
by  a  proper  vote,  declared  the  relator  remov- 
ed from  office  of  city  attorney,  and  that  said 
office  was  vacant,  and  proceeded  to  and  did 
elect  appellee  to  said  office.  Afterwards,  on 
the  15th  day  of  May,  1894,  appellee  took  the 
oath  of  office,  and  filed  his  bond,  with  suffi- 
cient surety,  which  was  approved  by  the 
common  council,  and  took  possession  of  said 
office,  and  excluded  the  relator  therefrom. 

The  only  question  presented  for  decision  Is, 
did  the  common  council  of  the  city  have  the 
power,  under  section  3476,  Rev.  St  1894  (Acts 
1883,  p.  50),  to  remove  the  relator  from  the 
office  of  city  attorney?  Under  section  3043, 
Rev.  St.  1881,  which  was  amended  by  sec- 
tion 3476,  Rev.  St  1894,  the  city  council  had 
such  power,  without  any  offense  being  char- 
ged, but  simply  at  the  pleasure  of  the  coun- 
cil. City  of  Madison  v.  Korbly.  supia;  City 
of  Madison  v.  Kelso,  supra;  State  v.  Sohn, 
supra.  It  Is  claimed,  however,  by  counsel 
for  appellant,  that  the  act  of  1883,  supra,  by 
expressly  extending  the  term  of  the  city  at- 
torney until  the  first  Monday  In  September, 
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1894,  took  away  from  the  common  council  the 
power  to  remove  such  officer  before  that 
time,  provided  the  consent  of  his  surety  to 
such  extension  was  filed  as  required  by  said 
act;  that  the  power  of  removal  given  by  the 
amendment  of  1803,  supra,  to  the  common 
council,  applied  only  to  such  officers  aa  they 
might  appoint  after  the  amendment  took  ef- 
fect We  cannot  concur  In  this  view.  The 
purpose  of  the  act  of  1893  (section  3476,  Rev. 
St  1894)  was  to  provide  that  the  terms  of 
office  for  all  the  city  officers  should  be  four 
years,  Instead  of  two,  as  the  section  amend- 
ed provided;  to  fix  the  time  when  such  terms 
shotdd  commence;  and  to  extend  the  terms 
of  the  city  officers  then  in  office  to  conform 
to  this  change.  TThat  part  of  the  act  of  1893 
providing  that  the  officers  of  the  city  should 
consist  of  a  mayor,  two  conncllmen  from 
each  ward,  a  city  clerk,  assessor,  treasurer, 
civil  engineer,  street  commissioner,  and  mar- 
shal, and,  If  the  common  council  deem  It  ex- 
pedient, a  dty  attorney  and  a  city  Judge,  and 
that  the  city  attorney  should  be  appointed  by 
the  common  council.  Is  a  re-enactment  of  sec- 
tion 3043,  Rev.  St  1881.  The  section  amend- 
ed provided  that  the  city  attorney  was  re- 
movable by  the  common  council  at  its  pleas- 
ure, while  the  section  as  amended  provided 
that  such  officer  was  removable  by  the  com- 
mon council,  at  Its  pleasure,  after  the  first 
Tuesday  In  May,  1894.  The  legislative  inten- 
tion is  to  be  ascertained  from  an  examination 
of  the  whole,  as  well  as  the  separate  parts, 
of  the  act,  and  the  Intention  so  ascertained 
will  prevail  over  the  literal  Import  of  partic- 
ular terms;  and  In  searching  for  this  mean- 
ing the  court  will  look  to  each  and  every  part 
of  the  act  the  circumstances  under  which  It 
was  enacted,  the  old  law  upon  the  subject 
and  the  evils,  If  any,  to  be  remedied.  Asso- 
ciation V.  Black,  136  Ind.,  on  page  555,  35  N. 
B.  829.  The  act  in  controversy  spoke  from 
the  time  it  took  effect,  and  had  reference, 
from  that  date,  to  all  officers  then  In  office, 
As  well  as  those  thereafter  to  be  elected  or 
appointed,  unless  the  contrary  is  clearly  and 
expressly  stated.  We  think  it  clear  that 
after  the  act  of  1893  took  effect  the  conimon 
council  had  the  same  power  to  abolish  or  dis- 
continue the  office  of  city  attorney.  If  they 
deemed  it  inexpedient  to  have  such  office,  as 
they  had  under  the  section  amended.  And  If 
such  power  was  exercised  prior  to  the  first 
Monday  in  September,  1894,  the  city  attorney 
then  in  office,  whether  appointed  before  or 
after  the  amendatory  act  of  1893  took  effect 
would  at  once  cease  to  be  such  officer.  It  is 
also  clear  that  after  the  first  Tuesday  In 
May,  1894,  the  common  council  bad  the  pow- 
er to  remove,  at  its  pleasure,  any  person 
holding  the  office  of  city  attorney,  no  matter 
when  elected,  and  appoint  his  successor. 
Such  power  is  expressly  given  by  the  amend- 
atory act  of  1893.  By  the  terms  of  said  act 
one  councilman  for  each  ward  was  to  be 
elected  on  the  first  Tuesday  in  May,  1894, 
and  the  act  gave  the  common  council,  as  con- 


stituted after  such  election,  the  power  to  re-' 
move  the  city  attorney,  and  appoint  another, 
who  would  execute  the  line  of  policy  It  might 
adopt  Tills  is  clearly  the  policy  of  our  form 
of  government  for  otherwise  the  common 
council  would  not  have  the  power  neceasary 
to  enforce  the  execution  of  its  orders.  City 
of  Madison  v.  Korbly,  supra.  The  extension 
of  the  term  of  office  of  the  city  attorney  to 
the  first  Monday  in  September,  1894,  was  sub- 
ject to  the  right  of  the  city  council  to  abolish 
the  office  at  any  time,  or  remove  the  incum- 
bent thereof,  at  its  pleasure,  after  the  first 
Tuesday  In  May,  1894,  and  elect  his  succes- 
sor. It  is  only  by  such,  a  c<»structIon  that 
effect  can  be  given  to  all  the  parts  of  said 
act  and  at  the  saipe  time  avoid  any  contra* 
diction  of  terms.  If  the  extension  of  the 
terms  of  office  of  the  city  irfBcers  had  the 
effect  to  place  such  officers  beyond  the  power 
of  the  common  council,  as  claimed,  then  such 
officers  could  not  have  been  removed  for 
cause,  upon  charges  preferred  under  the  pro- 
visions of  section  3101,  Rev.  St  1881  (section 
3536,  Rev.  St  1894).  City  of  Madison  v. 
Korbly,  supra.  No  such  C(Histmction  should 
be  given  to  the  act,  unless  the  language  Is  so 
plain  as  to  leave  no  doubt  that  t^e  legisla- 
ture so  intended. 

We  find  no  error  in  the  record.   Judgmott 
affirmed. 

HACKNBT,  J.,  did  not  participate  in  this 
decision. 


(Ui  Ind.  1S») 
CLTLP  et  ai.  v.  GULP  et  al. 
(Supreme  Conn  of  Indiana.  Sept  27,  1895.) 
Will  Contest— iNgrRUCTiON. 
Testator  gave  his  entire  estate  to  his 
"children,  share  and  share  alike."  When  the 
wUl  was  made  he  had  living  10  children  and 
1  erandohild,  the  daughter  of  a  deceased  daugh- 
ter, with  whom  he  was  on  friendly  terms. 
Hdd  that  in  an  action  by  the  grandchild  and 
Others  to  set  aside  the  will  on  the  ground  of 
unsoundness  of  mind  and  undue  influence,  it 
was  error  prejudicial  to  plaintiffs  to  charge  that 
the  presumption  is  that  testator  overlooked 
such  grandchild,  and  if  she  was  so  overlooked, 
while  she  would  not  take  under  the  will,  she 
would  take  her  one-eleventh  under  the  law, 
just  as  if  there  were  do  will,  and  in  that  case 
would  get  her  share,  no  matter  how  the  case 
is  decided. 

Appeal  from  circuit  court  Elkhart  county; 
J.  M.  Van  Fleet,  Judge. 

Action  by  Joseph  Gulp  and  others  against 
Simon  Gulp  and  others  to  set  aside  the  will 
of  Anthony  Gulp,  deceased.  From  a  Judg- 
ment for  defendants,  plaintlffa  appeal.  Re- 
versed. 

Henry  O.  Dodge,  for  appellants.  Wilson 
&  Davis,  for  appellees. 

HACKNEY,  J.  Elizabeth  Weaver,  a 
daughter  of  Anthony  Gulp,  died  February 
18,  1892,  and  her  only  surviving  child  was 
the  appellant  Rosa  Weaver.  Thereafter,  on 
May,  23,  1802,  said  Anthony  Gulp  executed 
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his  last  will,  bj  wiilch  h«  directed  the  pay- 
ment of  his  debts  and  the  erection  of  a 
monmnent  from  his  personal  estate,  and  any 
residue  thereof,  he  directed,  should  be  equal- 
ly divided  among  his  children.  His  160 
acres  of  land  he  devised,  the  south  half  to 
his  wife,  during  her  natural  life;  and  the 
north  half  was  to  be  rented,  and  the  pro- 
ceeds applied  to  the  taxes  and  repairs  on 
the  whole,  and  the  residue  paid,  in  equal 
parts,  to  his  children.  It  was  further  pro- 
vided that  upon  the  death  of  the  wife  the 
whole  of  said  lands  should  be  sold,  and  the 
proceeds  equally  divided  "among  all  of  my 
children,  share  and  share  aWie."  At  the 
date  of  the  execution  of  said  will  the  said 
Anthony  Gulp  had  10  living  children  and  1 
grandchild,  said  Rosa  Weaver,  all  of  whom 
were  living  at  the  date  of  his  death,  to  wit, 
Angust  20,  1892.  After  the  death  of  said 
Anthony  Gulp  the  appellants  brought  this 
action  to  set  aside  said  will,  alleging  un- 
soundness of  mind  and  undue  influence. 
One  of  the  facts  upon  which  the  appellants 
relied  was  that  though  the  testator  knew  of 
the  death  of  his  daughter  Elizabeth,  and 
knew  and  was  on  friendly  terms  with  the 
child,  Rosa,  he  did  not  mention  her  name  in 
said  will,  or  make  provision  therein  for  her, 
either  directly,  or  as  In  her  mother's  right 

At  the  trial  the  court  gave,  among  other 
Instructions,  the  following:  "It  is  undis- 
puted that  the  decedent  left  ten  living  chil- 
dren and  one  granddaughter,  the  plaintiff 
Rosa  Weaver,  who  is  a  child  of  his  deceased 
daughter,  Elizabeth.  The  will  uses  the  term 
'children,'  which  does  not  Include  Rosa,  as 
she  Is  a  grandchild,  and  the  presumption  is 
that  he  overlooked  or  forgot  her,  and  if  she 
was  so  overlooked  or  forgotten,  while  she 
would  not  take  under  the  will,  she  would 
take  her  one-eleventh  under  the  law.  Just 
the  same  as  If  there  were  no  will;  and  in 
that  case  Rosa  will  get  her  share  all  the 
same,  no  matter  which  way  the  case  is  de- 
cided." The  question  of  the  correctness  of 
this  charge  is  presented  by  the  record.  The 
appellees  insist  that  the  instruction  w.as  too 
favorable  to  the  appellants,  in  that,  by  the 
law,  Rosa  was  Included  under  the  designa- 
tion of  "children,"  and  that  no  presumption 
that  she  was  forgotten  or  was  overlooked 
was  authorized.  The  appellants,  on  the 
other  hand.  Insist  that  the  instruction  was 
harmful  to  them.  In  that  it  advised  the  jury 
that  the  law,  notwithstanding  the  will  other- 
wise disposed  of  the  entire  estate,  provided 
one-eleventh  thereof  for  Rosa,  and  that  the 
verdict  could  not  defeat  her  in  that  provi- 
sion. 

There  can  be  no  doubt  that  the  word  "chil- 
dren," having  been  employed  here  without 
manifesting  an  Intent  that  it  should  Include 
grandchildren,  would  not  include  the  grand- 
daughter. West  V.  Rassman,  135  Ind.  278, 
34  N.  E.  991;  Pugh  v.  Pugh,  105  Ind.  552, 
S  N.  E.  673;  Cummings  v.  Plummer,  94  Ind. 
403.    That  the  law  made  provision  for  the 


granddaughter,  notwithstanding  the  di8i>osi 
tion  of  the  entire  estate  to  the  10  children, 
was,  in  our  Judgment,  an  error,  and  was  such 
as  might  have  prejudiced  the  rights  of  the 
appellants.  Memory,  that  it  has  suiBclent' 
strength  to  call  to  mind  the  objects  of  one's 
bounty,  and  sufficient  grasp  to  retain  them 
until  the  will  is  executed,  is  always  of  su- 
preme importance,  when  Inquiring  as  to  tes- 
tamentary capacity.  That  a  testator  failed 
to  provide  for  one  who  was  the  natural  ob- 
ject of  his  bounty,  when  the  circumstances 
do  not  appear  to  indicate  a  previous  Just  pro- 
vision, by  way  of  gift  or  advancement,  or 
that  there  was  such  hostility  between  them 
as  to  render  probable  the  desire  to  deprive 
such  a  one  of  a  share  in  his  bounty,  is  a 
circumstance  to  be  considered  by  the  Jury 
in  determining  whether  the  omission  arose 
from  the  lack  of  memory  to  recall  or  to  re- 
tain in  mind  those  for  whom,  naturally,  he 
would  make  provision.  This  the  appellees' 
learned  counsel  concede.  They  say:  "It  is 
always  a  question  that  may  be  considered 
by  the  Jury,  in  determining  one  of  the  two 
commonly  alleged  causes  to  set  aside  a  will, 
namely,  'unsoundness  of  mind' and  'undue  in- 
fluence,' whether  the  testator  had  forgotten 
BO  much,  and  his  memory  had  failed  to  such 
degree,  that  he  didn't  know  what  he  was 
about  when  he  wrote  his  will;  and  to  prove 
this  it  is  always  competent  to  show  that  the 
name  or  names  of  one  or  more  of  the  chil- 
dren were  omitted  by  the  testator  in  his 
wUl."  This  conclusion,  It  seems  to  us,  dem- 
onstrates the  error  of  the  court's  charge; 
for  why  should  it  be  a  pertinent  fact  that 
the  testator  omitted  provision  for  a  child, 
when,  in  the  absence  of  provision  by  the 
will,  the  law  made  Just  that  provision  which 
he  would  naturally  make?  The  Jury,  in 
weighing  the  fact  tliat  the  testator  omitted 
provision  for  a  child  or  grandchild,  and  con- 
sidering that  when  the  will  was  drawn  the 
law  provided  an  ample  and  Just  share  In  the 
estate  for  that  child,  could,  with  reason,  de- 
cide that  it  was  no  evidence  of  an  unsound 
mind  that  a  testator  omitted  to  make  provi- 
sion where  the  law  had  already  made  Just 
the  provision  he  would  haturally  have  made. 
This  state,  unlike  many  other  states,  has  no 
statute  providing  for  children  whose  ances- 
tors have,  by  their  wills,  made  no  provision 
for  them.  It  is  a  privilege  of  an  ancestor 
to  make  such  inequality  of  division  among 
bis  children  as  he  may  desire;  and,  if  he  so 
desires  it,  he  may  leave  a  child  without  an 
Interest  in  his  estate.  The  chUd.  unlike 
the  wife,  has  no  such  legal  interest  In  the 
father's  estate  that  it  can  be  enforced  re- 
gardless of  testamentary  provlaion.  When, 
in  this  case,  the  testator  gave  his  entire  es- 
tate to  his  10  children,  there  was  no  remedy 
by  which  the  granddaughter  could  reach  the 
one-eleventh  thereof,  as  instructed  by  the 
court  It  would  have  required  a  statute,  to 
become  a  part  of  the  will  and  bind  the  tes- 
tator in  its  execution,  to  take  from  each  of 
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the  10  chllflren  a  fraction  of  bis  share,  and 
give  It  to  the  omitted  child.  However  Jnet 
such  a  statute  might  appear,  its  absence  can- 
not be  supplied  by  the  courts.  And,  as  we 
hiive  already  said,  if  such  were  the  law, 
there  would  be  but  little  room  for  the  rule  that 
the  failure  to  provide  for  a  child  is  a  clrcum- 
atance  tending  to  establish  unsoundness  of 
mind.  The  failure  gets  its  strength  as  a  cir- 
cumstance from  the  improbability  that,  with- 
out canse,  a  father  will  disinherit  his  child; 
that  he  would  be  so  unjust  with  those  to 
whom  his  bounty  is  equally  due  as  to  enrich 
some,  and  leave  others  wlthont  a  share. 
But  if  the  child  U  not  disinherited,  and  If 
that  injustice  is  not  done,  but  if  the  law, 
which  all  are  presumed  to  know,  has  done 
what  the  father  shoiild  have  done,  that  very 
fact  may  have  influenced  the  father  to  omit 
provision  by  will,  excepting  where  he  de- 
sired to  make  special  provision,  and  to  per- 
mit the  law  to  control  where  he  does  not 
provide.  Instead  of  becoming  a  drcnm- 
stance  betraying  a  weak  memory,  It  might 
be  regarded  as  a  most  rational  view.  The 
Instruction  was  erroneous,  and  we  cannot 
say  that  it  was  harmless.  The  Judgment  of 
the  circuit  court  Is  reversed,  with  instruc- 
tions to  sustain  the  appellants'  motion  for  a 
new  trlaL 

043  Ind.  44») 

LAKB  ERIE  &  W.  B.  CO.  v.  STICK.' 
(Snnreme  Court  of  Indiana.     Sept.  27,  1895.) 

IX«VBT     AT    RaILBOAP    CROSSIHO — CONTBIBDTOBT 

NBOuoaMoa— Ihstbuciionb. 

1.  In  an  action  for  injnries  at  a  croBsins 
it  appeared  that  plaintiff  was  familiar  with 
the  locality,  and  that  he  had  good  sight  and 
hearing.  Plaintiff  testified  that  before  going 
on  the  track  he  stopped,  looked,  and  listened; 
that  he  did  not  see  any  train,  or  hear  any  sig- 
nals; that  his  view  was  nnobstmcted  for  2W) 
feet.  His  own  witnesses  testified  that  the 
engine  was  moving  at  the  rate  of  from  25  to 
85  miles  per  hour,  and  that  they  heard  it  as 
it  passed.  Many  witnesses  testified  for  defend- 
ant that  the  speed  was  about  15  miles  per  hour, 
and  that  the  signals  were  given.  Beld,  that 
plaintiff  had  failed  to  establish  liis  freedom 
from  contributory  negligence. 

2.  Where  plaintiff,  an  active  man,  was 
•tmck  by  an  engine  while  attempting  to  cross 
the  tracks,  it  was  error  to  charge  that  a  rail- 
road company  must  stop  the  engine,  in  order 
to  avoid  Injury  to  one  on  the  crossing,  if  by  the 
exercise  of  reasonable  care  such  person  might 
have  been  seen  in  time  to  have  stopped  the  en- 
gine, as  such  instruction,  not  being  applicable 
to  the  facts  in  the  case,  was  misleading. 

Appeal  from  circuit  court.  Jay  counly;  D. 
D.  Heller,  Judge. 

Action  by  Jesse  Stick  against  the  Lake 
Erie  &  Western  Ballroad  Company  for  per- 
sonal Injuries.  Plaintiff  bad  Judgment,  and 
defendant  appeals.    Beversed. 

W.  B.  Hackedom,  La  FoUette  &  Adair,  R. 
H.  Hartford,  and  Gregory  &  Selverbnrg,  for 
appellant.    W.  W.  Orr,  for  appeUee. 

McCABE,  J.  Tbe  appellee  sued  the  appel- 
lant in  the  Delaware  circuit  court  to  recover 

1  Rehearlns  dsnlsd. 


damages  on  account  of  a  personal  Injury 
which  he  alleged  was  inflicted  on  him  by  tlie 
negligence  of  the  appellant.  The  venue  was 
changed  to  the  Jay  circuit  court,  where  a 
trial  resulted  In  a  T«rdict  and  Judgment 
against  the  appellant  for  $4,000  over  its  mo- 
tion for  a  new  trial  It  is  assigned  for  er- 
ror here  that  the  circuit  court  erred  In  over- 
ruling a  demurrer  to  each  (tf  the  first  and 
second  paragraphs  of  the  complaint.  In  uver- 
rullng  the  defendant's  motion  for  Judgment 
In  its  favor  on  the  answers  to  interrogatories 
notwithstanding  the  general  verdict,  and  In 
overruling  appellant's  motion  for  a  new  trlaL 
Among  the  reasons  assigned  In  the  motion 
for  a  new  trial  are  that  the  verdict  is  not 
supported  by,  and  la  contrary  to,  the  evi- 
dence and  law,  and  that  the  coart  erred  In 
giving  and  refusing  certain  instructions.  The 
principal  ground  relied  on  by  the  appellant 
is  the  insofflciency  of  the  evidence. 

The  appellant's  railroad  track  runs  In  a 
southweaterty  direction  from  the  northeast 
through  the  westerly  edge  of  the  unlncorpo^ 
rated  village  of  Albany,  In  Delaware  county, 
whose  streets  run  due  north  and  south  and 
east  and  west  The  street  known  aa  the 
"Albany  and  MIssisslnawa  Pike"  or  "Pike 
Street"  runs  east  and  west  through  the  town, 
and  crosses  the  appellant's  track  about  200 
feet  southwest  of  app^anf  s  passenger-  de- 
pot, sltoated  20  feet  southeast  of  said  tracli. 
A  bay  window  on  the  west  or  northwest  side 
of  the  depot  left  16  feet  and  8  inches  be- 
tween the  east  or  southeast  rail  of  the  track 
and  the  bay  window.  The  appellant's  right 
of  way  la  level,  and  nearly  straight,  there 
being  no  curves  from  Pike  street  to  the  east 
or  northeast  until  It  crosses  the  Albany  and 
Baton  pike,  which  is  northeast  from  Pike 
street  crossing  1,665  feet.  Pike  street  cross- 
ing is  where  the  injury  occurred.  Tliat 
street  ia  sometimes  called  the  "Albany  and 
MIssisslnawa  Pike"  and  sometimes  "Pike 
Street"  Appellant's  roadway  was  100  feet 
wide,  and  Pike  street  was  60  feet  wide.  The 
appellee  lived  on  the  west  or  northwest  side 
of  appellant's  track,  and  south  from  Pike 
street  some  100  yards  or  more.  The  principal 
business  part  of  the  town  was  east  or  south- 
east of  appellant's  roadway.  App^lee  had  be- 
fore that  time  been  In  the  habit  when  coming 
from  home  up  into  town,  of  passing  from 
his  house  to  the  west  or  northwest  embank- 
ment of  the  railway,  then  passing  along  that 
to  Pike  street  and  thence  along  that  street 
np  into  town;  and  traveling  the  same  route 
In  returning  home.  He  had  lived  at  that 
place  for  a  number  of  years,  and  waa  famil- 
iar with  all  the  anrroundings,  including  the 
railroad  track,  buUdlngs,  crossings,  etc  He 
had  often  paased  over  the  track  at  Pike 
street  crossing.  He  also  knew  the  character 
of  trains,  including  engines  with  tenders  at- 
tached thereto,  tliat  passed  at  regular  and 
Irregular  times.  His  eyesight  and  hearing 
were  both  good,  and  he  was  a  spry,  active 
man,  able  to  walk  and  step  around  actively. 
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Shortly  before  the  time  he  was  Injured  he 
had  left  his  home,  and  by  the  usual  route 
walked  up  into  town,  and  while  there  did 
gome  shopping,  and  then  started  on  his  re- 
tnm  home.  For  a  short  distance  he  walked 
on  the  side  of  Pike  street,  and  before  reach- 
ing the  crossing  of  the  railroad  he  passed  out 
into  the  middle  of  Pike  street.  The  street 
and  the  railroad  were  substantially  on  a  lev- 
el, so  that  ordinarily  an  engine  could  be  seen 
approaching  on  the  track  a  half  mile  east 
or  northeast  from  the  Pike  street  crossing 
by  a  person  standing  within  six  or  eight 
feet  southeast  of  the  east  or  southeast  rail 
Bit  said  crossing.  The  appellee  proceeded 
along  Pike  street  west,  approaching  the  rail- 
road crossing,  and  on  reaching  the  crossing 
was  struck  by  a  passing  engine  of  appellant, 
and  injured.  Appellant,  as  bad  been  its  cus- 
tom, was  transferring  an  engine  and  tender 
attached  thereto  from  Lima  to  Lafayette. 
Tt  was  being  nm  by  T.  A.  Hurley,  engineer, 
tind  A.  T.  Railsback,  fireman.  Another  simi- 
lar engine  and  tender,  also  being  transferred, 
was  some  300  to  350  feet  behind  the  first,  in 
charge  of  another  engineer  and  fireman. 
The  engineer  and  fireman  above  named  were 
sober,  and  comi>etent  to  discharge  their  re- 
spective duties.  The  coUislcxi  occurred  on 
the  19th  day  of  February,  1891,  between  6 
and  6  o'clock,  sun  time,  or  at  6:20  o'clock  p. 
m.  railroad  time.  It  was  not  darlE,  but  was 
between  sundown  and  dark;  it  was  twilight. 
During  the  afternoon  some  rain  bad  fallen, 
but  at  the  time  of  the  injury  it  was  not  rain- 
ing. The  engine  was  what  is  known  as  a 
"mogul  engine,"  with  tender  attached,  and 
C5  feet  in  length.  It  had  six  wheels.  The 
tender  was  19  feet  long,  and  had  eight 
wheds,  four  on  a  side.  The  height  of  the 
engine  from  the  smokestack  to  the  ground 
was  15  feet,  the  smokestack  rising  54  Inches 
above  the  body  of  the  engine.  The  engine 
weighed  80  tons,  inclnding  the  tender.  The 
evening,  at  the  time  appellee  was  injured, 
was  still  and  quiet.  The  engine  at  the  time 
was  running  at  the  rate  of  25  to  35  miles  per 
hour. 

The  appellee  testified  that  when  within  six 
or  eight  feet  of  the  track  he  stopped,  and  at- 
tentively listened  and  looked  for  an  ap- 
proaching train,  both  ways,  and  did  not  see 
any  train  or  hear  one.  Could  have  heard  a 
watch  ticking  10  or  12  feet  away,  but  did 
not  hear  the  engine  until  It  struck  him.  "Did 
not  go  Inside  the  rail  until  I  was  struck 
by  the  engine.  With  a  headlight  burning,  I 
could  see  an  engine  at  night  a  mile  up  the 
track.  From  where  I  stood  I  could  not  see 
farther  east  than  to  the  depot,  on  account  of 
the  weather.  It  was  about  200  feet  to  the 
depot  My  eyesight  was  good.  I  could  then 
read  an  ordinary  newspaper  without  glasses. 
There  was  no  machinery  of  any  kind  near 
there  to  make  noise  to  Interfere  with  me 
bearing.  Nothing  to  keep  me  from  hearing. 
The  engine  made  no  noise  as  it  came  up  be- 
hind me.    I  heard  no  ringing  of  the  bell  or 


sound  of  the  whistle.  There  were  no  signals 
whatever  given.  I  had  no  notice  of  any  en- 
gine coming.  I  saw  no  headlight.  I  pre- 
sume I  looked  up  the  track  past  the  big  part 
of  the  depot  I  knew  it  was  a  dangerous 
place  at  the  crossing.  There  axe  generally 
some  trains  nmning  on  the  road  after  night 
They  go  through  at  irregiUar  hours."  The 
foregoing  statement  of  facts,  outside  of  the 
appellee's  testimony,  is  either  uncontradict- 
ed, or  where  there  is  a  conflict  the  version  of 
the  facts  most  favorable  to  the  appellee,  and 
as  given  by  his  witnesses,  has  been  adopted. 
Actionable  negligence  is  made  up  of  three 
elements,  according  to  our  decided  cases,  all 
of  which  must  be  alleged  and  proven  affirm- 
atively by  the  plaintiff  in  order  to  recover. 
Those  elements  are:  First,  the  defendant's 
negligence;  second,  the  plaintiff's  freedom 
from  fault  or  negligence  In  the  matter  com- 
plained of;  and,  third,  damage  to  the  plain- 
tiff, proximately  caused  by  the  defendant's 
negligence.  The  failure  to  establish  any  one 
of  these  elements  by  the  evidence  is  as  fatal 
to  a  recovery  as  the  failure  to  establish  each 
and  every  one  of  them.  Railway  Co.  v.  Hill, 
117  Ind.  56. 18  N.  E.  461:  Railway  Ga  v.  Hedg. 
es,  118  Ind.  5,  20  N.  E.  530;  Railway  Ca  v. 
Stommel,  126  Ind.  35,  25  N.  E.  8G3;  Railway 
Co.  V.  Hammock,  113  Ind.  1,  14  N.  E.  737; 
Pennsylvania  Co.  v.  Meyers,  136  Ind.  242,  86 
N.  E.  32;  16  Am.  &  Eng.  Enc.  Law,  388,  389. 
The  plaintiff  is  required  to  establish  all  these 
elements  of  his  cause  by  a  fair  preponder- 
ance of  all  the  evidence.  The  particular  acta 
of  negligence  charged  against  the  appellant 
were:  "That,  as  the  plaintiff  approached  the 
crossing,  the  defendant  by  its  agents  and 
servants,  was  also  approaching  said  cross- 
ing from  the  northeast  with  two  engines  or- 
locomotives,  to  which  no  car  was  attached, 
one  following  the  other,  and  about  300  or 
350  feet  apart  •  *  •  negligently  racing- 
one  of  said  engines  with  the  other  •  •  • 
at  a  great   and  dangerous  rate  of  speed 

*  *  •  of  45  miles  per  hour,  to  the  deadly 
peril  of  limb  and  life  of  plaintiff.  *  •  • 
That  no  signal  or  warning  was  given  of  the 
approach  of  said  engines,  and  the  whistle 
was  not  sounded,  nor  was  the  bell  rung, 
within  100  rods  of  said  crossing;  it  then  be- 
ing the  twilight  hour,  and  the  sky  overcast 
with  clouds;  and  said  engines  were  running- 
so  swiftly  that  they  made  no  rumbling  sound, 
and  gave  no  warning  whatever  of  their  ap- 
proach. •  •  •  And  without  fault  or  neg- 
ligence on  his  part  h6  was  struck  and  run 
upon  by  one  of  said  engines,    *    •    •    and 

•  •  •  was  knocked  and  thrown  from  the 
crossing  to  the  ground  with  great  violence, 
and  the  bones  of  his  shoulder  and  upper 
part  of  the  arm  and  *  *  *  of  his  leg  and 
hip,  and  other  bones  of  his  body,  were  brok- 
en and  crushed,"  etc.  From  the  evidence,  as. 
it  appears  to  us  in  the  record,  not  only  was 
there  no  preponderance  of  evidence  In  sup- 
port of  the  charge  of  negligence  against  the 
defendant,  and  the  plaintltCs  freedom  f ronv 
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begllge&ce  oontributln^  to  hia  Injary,  bnt,  as 
it  appears  to  us  on  paper,  the  overtrheiming 
preponderance  of  the  evidence  establishes 
that  the  appellant  was  not  guilty  of  the  neg» 
ligence  alleged,  or  any  part  of  It,  and  that 
the  appellee  was  guilty  of  negligence  coi^ 
trlbutlng  to  his  Injury.  But  we  have  no 
power  to  w^igh  the  evidence,  and,  if  there 
Is  evidence  tending  to  support  the  verdict 
which  is  legally  sufficimt,  standing  alone,  to 
establish  the  material  allegations  of  the  com- 
plaint, this  court  cannot  reverse  the  judg- 
ment, and  order  a  new  trial,  even  though 
what  appears  to  be  the  fair  or  overwhrfm- 
Ing  prei>onderance  seems  to  be  against  the 
verdict.  In  Railroad  Ck>.  v.  Madden,  134  Ind., 
at  pages  4U9,  470,  34  N.  E.  227,  this  court 
said  that:  "The  jury  and  the  trial  court  are 
the  best  judges  of  the  weight  of  the  evidence 
where  there  is  a  conflict  in  It,  because  they 
luive  vastly  better  c^portunlttes  and  means 
of  weighing  and  estimating  the  weight  of  con- 
flicting evidence  than  this  conrt  has.  The 
judge  of  the  trial  conrt  has  just  as  good  an 
opportunity  and  as  efficient  means  of  weigh- 
ing the  testimony  as  the  jury  has.  And 
though  the  jury  are  the  exclusive  judges  of 
the  weight  of  the  evidence,  that  only  lasts 
until  their  verdict  is  returned,  and  a  motion 
for  a  new  trial  is  filed,  in  which  is  assignea 
as  a  reason  therefor  that  the  verdict  is  not 
supported  by  sufficient  evidence.  Then  the 
trial  judge  becomes  tbe  judge  of  the  weight 
of  the  evidence,  and  if,  in  his  opinion,  the 
preponderance  of  the  evidence  Is  aeainst  the 
verdict  so  strong  that  he  should  have  frit 
compelled  to  have  found  the  other  way,  the 
law  makes  It  his  duty  to  grant  the  motion 
for  a  new  trial.  While  It  is  sometimes 
strongly  asserted  that  the  trial  judges,  for 
want  of  courage,  shrinli  from  this  plain  duty, 
yet  the  legal  presumption  is  that  tbe  trial 
judge  has  conscientiously,  faithfully,  and 
courageously  discharged  his  whole  duty,  and 
that  presumption  continues  on  an  appeal  un- 
til the  contrary  is  made  to  appear  affirma- 
tively by  the  record  In  this  court  Hence 
the  pr(H>riety  of  ttte  rule  in  this  court  that 
affirms  the  verdict  if  the  evidence  that  tends 
to  support  it,  considered  alone,  is  sufficient  to 
Justify  the  jury  in  finding  it.  This  court 
cannot  know  but  that  the  jury  had  good 
and  sufficient  reasons  for  discrediting  the  ev- 
idence that  conflicted  with  their  finding,  and, 
even  if  it  were  possible  to  suppose  the  jury 
bad  made  a  mistake  In  wrighlag  the  evl- 
dencev  the  trial  judge,  we  are  bound  to  pre- 
sume, has  calmly  and  impartially  reviewed 
it,  after  having  heard  it  all,  with  the  same 
means  of  observing  the  manner  and  appear- 
ance of  the  witneoses,  and  all  other  circum- 
stances of  the  trial  likely  to  aid  in  correctly 
weigliing  the  evidence;  and  by  his  action  in 
overruling  the  motion  says*  in  effect,  to  us 
that  be  thinks  the  weight  of  the  evidence  jus- 
tifies tbe  verdict  of  the  jury."  That  such  a 
record  as  the  one  now  before  us  should 
readi  this  court  once  in  a  while  Is  not  so 


passing  strange  as  to  call  tde  special  notice. 
But  when  we  find  such  a  condition  of  the 
verdict  and  evidence  appearing  here  so  fre- 
quently and  uniformly  in  tbis  class  of  cases, 
it  is  enough  to  excite  our  wonder.  If  it 
sometimes  luiiq[iened  that  the  verdict  was  for 
the  defendant  In  such  cases,  and  that  what 
appears  to  us  as  a  preponderance  of  the  evi- 
dence was  against  such  verdict,  or  that  it 
was  not  supported  by  such  preponderance, 
then  it  would  look  more  than  it  does  like  the 
Jury  bad  fairly,  candidly,  and  for  good  rea- 
son discredited  and  disbelieved  the  testimony 
of  some  of  the  witnesses.  But  when  we  find 
that  they  uniformly,  and  with  scarcely  a 
single  exception,  always  discredit  tlie  wit- 
nesses that  happen  to  testify  on  behalf  of 
the  defendant  in  such  cases,  It  does  se^n 
passing  strange,  and  naturally  excites  sus- 
picion, that  Juries  have  the  impression  that 
railroads  and  other  corporations  are  the  le- 
g^itlmate  prey  of  every  one  who  is  t)old 
enough  to  ffie  a  claim  against  them  in  court, 
regardless  of  tbe  evidence  or  the  facts. 
These  things  reflect  no  credit  upon  our  ju- 
risprudence, nor  can  we  close  our  eyes  to 
them.  But,  however  great  the  suspicion  that 
tbe  jury  has  through  prejudice  or  sympathy 
or  botb  disregarded  the  wright  and  preiKm- 
derance  of  the  evidence,  this  court  is  powei> 
less  to  remedy  tbe  evil,  because  It  hajs  no 
power  to  weigh  the  evidence.  Deal  t.  State 
(Ind.  Sup.)  89  N.  E.  930.  The  remedy  for  the 
evil  is  solely  in  the  hands  of  the  trial  judge. 
The  occurrences  mentioned,  happening  so 
frequently  and  uniformly,  ought  to  arouse  his 
wakeful  vigilance,  and  bis  courage,  wh«i 
need  be,  to  set  aside  a  verdict  where  the  jury 
has  usurped  tbe  power  to  disregard  the  plain 
preponderance  of  the  evidence,  and  thus 
make  his  court  a  court  of  justice  in  reality 
as  well  as  in  name.  His  failure  or  refusal 
to  do  so  Is  fraught  with  tbe  most  dangerous 
consequences  to  the  rights  of  property,  be- 
cause, In  case  of  conflict  of  evidence  there  is 
no  other  remedy.  It  Is  to  turn  over  to  tbe 
unbridled  will  of  Juries  the  property  of  such 
defendants,  to  l>eBtow  the  same  on  such 
plaintiffs  as  the  pleasure  or  sympathy  of  the 
jury  may  dictate,  regardless  of  the  legal 
rights  of  such  defendants. 

While  the  condition  of  tbe  evidence  is  such 
as  to  tbe  negligence  charged  against  the  ap- 
pellant under  the  foregoing  rules  that  we  can-- 
not  disturb  the  verdict  on  account  «r  the  ap- 
parent preponderance  of  the  evidence  being 
against  the  verdict,  yet  that  Is  not  tbe  case 
as  to  the  appellee's  alleged  freedom  from  neg- 
ligence contributing  to  his  injury.  In  Rail- 
way Oo.  T.  Greene,  106  Ind.,  at  page  282,  6 
N.  B.,  at  page  006,  this  court  said:  "It  may 
suffice  to  say,  since  it  is  the  established  rule 
of  this  court,  as  it  is  of  the  courts  In  a  large 
majority  of  the  states,  that  It  must  be  af- 
firmatively shown  that  the  injured  party  was 
In  the  exercise  of  due  care  at  the  time  the  ac- 
cident occurred.  At  least  it  must  be  made 
to  appear  that  want  of  care  on  his  part  In  no 
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w&y  contribated  to  bring  about  the  InJniT, 
or  helped  to  produce  the  accident  for  -which 
compensation  is  sought"  If  we  must  ac- 
cept the  testimony  of  the  appellee  as  true, 
then  perhaps  he  has  brought  himself  within 
the  above  rule,  and  shown  affirmatively  that 
he  was  in  the  exercise  of  due  care  when  the 
accident  occurred.  In  Mann  t.  Stockyard 
Co.,  128  Ind.,  at  pages  142,  143,  26  N.  B.,  at 
page  820,  this  court  said:  "When  one  ap- 
proaches a  point  upon  the  highway  where  a 
railroad  track  is  crossed  upon  the  same  level, 
It  Is  his  plain  duty  to  proceed  with  caution; 
and  if  he  attempts  to  cross  the  track,  either 
on  foot  or  in  a  vehicle  of  any  description,  he 
must  exercise,  In  so  doing,  wnat  the  law  re- 
gards as  ordinary  care  under  the  circum- 
stances. He  must  assume  that  there  is  danger, 
and  act  with  ordinary  care  under  the  circum- 
stances. The  law  defines  precisely  what  the 
term  'ordinary  care  under  the  circumstances' 
shall  mean  in  these  cases.  In  the  progress 
of  the  law  in  this  behalf  the  question  of  care 
at  raUway  crossings,  as  affecting  the  travel- 
er. Is  no  longer,  as  a  rule,  a  question  for  the 
Jury,  The  quantum  of  care  is  exactly  pre- 
scribed as  matter  of  law.  In  attempting  to 
cross,  the  traveler  must  listen  for  signals,  no- 
tice signs  put  up  as  warnings,  and  look  at- 
tentively up  and  down  the  track.  •  •  •  If 
a  traveler,  by  looking,  could  have  seen  an  ap- 
proaching train  in  time  to  escape,  It  will  be 
presumed,  In  case  he  Is  injured  by  collision, 
either  that  he  did  not  look,  or.  If  be  did  look, 
that  he  did  not  heed  what  he  saw,"— citing 
authority.  "Where  a  person  thus  approach- 
ing a  railroad  crossing  could  have  seen  the 
train  by  looking  before  be  attempts  to  cross, 
and  a  collision  occurs,  it  will  be  presumed  he 
did  not  look,  and  by  the  neglect  of  so  plain  a 
duty  he  is  guilty  of  such  negligence  as  pre- 
cludes htm  from  recovering,"— citing  author- 
ity. "Mental  absorption,  or  reverie,  induced 
by  grl^  or  business,  will  not  excuse  the  omis- 
sion of  the  duty  to  look  and  listen."  But  the 
appellee  testifies  to  a  full  compliance  with 
this  rale  of  legal  duty;  that  he  stopped  with- 
in six  at  eight  feet  of  the  track,  and  looked 
and  listened  attentively  for  an  approaching 
train,  both  ways,  and  did  not  see  or  hear  any, 
though  his  hearing  and  eyesight  were  excep- 
tlMially  good,  and  that  he  did  not  hear  the 
engine  until  it  struck  him.  But  he  says  that 
he  could  see  from  the  crossing  to  the  depot 
200  feet  east  from  whence  the  engine  was 
coming.  It  ts  undisputed  that  the  engine 
and  tendet'  weighed  80  tons,  and  altogethef 
had  14  wheels;  and  appellant's  witnesses  put 
the  rate  of  speed  it  was  running  at  25  to  35 
miles  per  hour.  The  puzzling  question  arises: 
How  could  such  a  vast  weight  of  iron  or  Iron 
wheels,  14  in  number,  run  at  that  rate  of 
speed  over  iron  or  steel  rails,  and  make  no 
noisey  so  that  a  person  of  exceptionally  good 
hearing,  able  to  hear  the  tick  of  an  ordinary 
watch  10  or  12  feet,  could  not  hear  It?  In  the 
case  last  quoted  from,  at  page  144,  128  Ind., 
and  page  821,  26  N.  B.,  It  is  said:    "The 


courts  cannot  close  their  eyes  to  matters  of 
general  notoriety  and  to  matters  of  every-day 
observation.  We  must  know  that  a  train  of 
cars  passing  over  Iron  or  steel  rails  at  a  speed 
of  thirty  miles  an  hour  does  not  do  so  with- 
out noise.  We  must  know,  too,  tliat  where  a 
person  possessing  good  eyesight,  located  with- 
in one  hundred  feet  of  a  track,  has  an  unob- 
structed view  of  such  track  for  a  distance  of 
near  one-half  mile,  he  cannot  fall  to  see  an 
approaching  train  before  it  reaches  him,  if  he 
looks  attentively;  and  that,  if  he  is  pos- 
sessed of  ordinary  bearing,  he  could  not  fail 
to  hear  it  when  listening  attentively,  if  run- 
ning at  the  speed  of  thirty  miles  an  hour." 
12  Am.  &  Eng.  Enc.  Law,  195,  and  authori- 
ties there  cited. 

Appellee  introduced  four  witnesses  only  as 
to  the  accident  besides  himself,  two  of  them 
being  his  daughters,  living  with  him,  and  two 
of  them  disinterested.  The  first  one  after 
himself  was  William  Walts.  He  testified 
that:   "I  was  at  his  house  when  he  got  hurt. 

♦  •  •  The  young  ladies  [appellee's  daugh- 
ters] were  sitting  in  the  room  at  his  house.  I 
saw  an  engine  coming  very  fast  •  •  • 
The  engine,  when  I  saw  it  was  400  or  600 
feet  west  of  the  water  tank.  •  •  •  I  first 
saw  the  engine  100  to  150  feet  from  the 
house.  *  *  *  I  could  see  the  man  that  sat 
on  the  engine  next  to  me.  I  think  the  engi- 
neer stopped  about  300  feet  from  where  I 
first  saw  it  ♦  •  •  The  engine  •  •  • 
was  not  pufilng,  but  I  could  hear  it  as  it  went 
by.  •  •  •  It  was  about  dusk.  It  was  not 
dark.  *  *  •  Some  one  got  off  the  engine, 
and  came  back  along  the  track,  and  gave  no- 
tice that  the  old  gentleman  was  hurt"  Ap- 
pellee's next  witness  was  William  Smith,  who 
testified  that:  ".Tust  as  I  came  to  the  track, 
I  looked  up  to  the  northeast  and  saw  an  en- 
gine coming  down  the  track  from  the  north- 
east. *  •  *  I  waited  till  It  passed  me. 
There  was  ♦  •  •  another  engine  •  •  • 
following  this  one.  There  was  no  noise 
made  and  no  signal  given,  or  sound  of  any 
kind,  before  it  came  up  to  where  I  was. 

*  *  *  The  head  engine  made  so  much  noise 
after  it  passed  me  that  I  could  not  hear  the 
second  one."  This  witness,  when  the  engine 
passed  him,  was  east  or  northeast  of  the 
Pike  street  crossing.  The  appellee's  next 
witness  was  his  daughter  Flora  Stick,  who 
testified:  "I  was  In  the  house  when  the  acci- 
dent occurred.  •  •  •  I  heard  the  engine 
passing,  and  saw  it  passing  the  house.  I 
went  to  the  door,  to  see  what  it  was  that 
passed  so  f&st  •  •  •  I  saw  it  stop,  and 
saw  the  fireman  come  running,  and  told  us 
that  father  was  hurt.  •  •  •  We  heard  the 
engine  as  It  went  by.  We  went  to  the  door, 
and  saw  the  engine.  Myself  and  Mr.  Walts 
•was'  at  our  house.  We  both  went  to  the 
door.  •  *  •  I  noticed  the  number  on  the 
side  of  the  engine.  It  was  2.  I  could  see  it 
from  the  door.  •  •  •  Saw  the  number  on 
the  engine  150  feet  from  the  house."  Appel- 
lee's next  witness  was  his  daughter  Ruth 
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Gillan,  who  testified:  "I  saw  the  engine  as 
it  itassed  the  door.  Our  bouse  fronts  to- 
wards the  railroad.  I  saw  the  fireman  get 
off  the  engine.  When  be  got  off  he  rnn  back 
towards  our  house,  and  first  gave  us  notice 
that  father  was  hurt.  •  *  •  I  could  hear 
the  noise  of  the  engine  as  It  went  past" 
These  four  witnesses,  all  Introduced  by  the 
api)ellee,  two  of  them  his  children  and  mem- 
bers of  bis  household,  all  squarely  contradict 
him,  as  our  common  knowledge  also  does,  as 
to  whether  the  engine  made  noise,  and  could 
be  heard  several  hundred  feet  They  also 
contradict  bis  testimony  saying:  "I  looked 
and  listened  as  I  came  up  to  the  railroad.  I 
looked  both  ways.  I  beard  no  sound,  and 
saw  no  train."  If  bis  four  witnesses  tell  the 
truth,  he  either  did  not  look  and  listen  as  he 
approached  the  track,  or,  If  be  did,  his  eye- 
sight and  hearing  being  good,  as  he  states, 
be  saw  and  beard  the  approaching  engine, 
but  did  not  beed  what  be  saw  and  heard.  In 
either  case,  aecording  to  the  established  law 
as  above  stated,  be  could  not  recover. 

Yet  it  may  be  tme  that  he  bad  a  right  to 
contend  before  Hie  jury  and  the  trial  conrt, 
and  convince  them  if  be  could,  that  he  told 
the  truth  on  that  point  and  that  all  of  tiis 
own  witnesses  upon  that  point  besides  him- 
self, as  well  as  all  of  appellant's,  testified 
falsely,  and,  having  secured  a  verdict  to  that 
effect  which  the  trial  judge  upheld  against 
a  motion  for  a  new  trial,  be  may  now  insist 
that  the  Jury  were  the  exclusive  Judges  of 
the  weight  of  the  evidence  until  after  ver- 
dict and  that  thereupon  the  trial  Judge  bad 
the  exclusive  power  to  review  and  reweigh 
the  evidence  on  the  motion  for  a  new  trial, 
and  say,  as  be  has  done  In  ovei-rullng  it  that 
the  prenonderance  of  the  evidence  supports 
the  verdict  and  that  this  court  cannot  dis- 
turb it  by  rewelghlng  thu  evidence.  While 
this  may  all  be  true,  yet  we  are  unable  to  see 
upon  what  principle  of  moral  ethics,  reason, 
or  philosophy  the  Jury  and  the  trial  judge 
could  have  reached  the  conclusion  that  these 
four  witnesses  Introduced  by  appellee  were 
ail  unworthy  of  belief  on  the-  point  now  in 
question,  and  that  the  Interested  plaintiff 
was  worthy  of  more  credence  than '  all  of 
them  together,  and  yet  at  the  same  time  be- 
lieve those  same  four  witnesses  against  an 
array  of  ten  witnesses  on  behalf  of  the  ap- 
pellant on  the  question  of  appellant's  alleged 
negligence.  This  great  array  of  witnesses 
on  behalf  of  appellant  shows  clearly  and 
plainly  that  appellant  was  not  guilty  of  any 
negligence  in  connection  with  appellee's  in- 
jury. They  show  that  the  speed  of  the  en- 
gine was  moderate,— from  Vi  to  15  miles  an 
liour;  tliat  all  proper  signals  were  given; 
that  the  whistle  was  sounded  at  the  proper 
times  and  places,  and  that  the  bell  was  con- 
tinuously rung  from  the  time  the  engine  ap- 
proached the  town  until  it  stopped,  after  the 
collision  with  the  appellee.  And  the  evi- 
dence shows  that  these  witnesses  had  the 
very  best  of  means  of  knowing  the  facts 
v.4lN.E.no.l6— 24 


about  which  they  testify.  We  do  not  mean 
to  say  that  It  was  not  the  exclusive  province 
of  the  Jury  to  determine  which  set  of  wit- 
nesses whose  testimony  confiicted  with  the 
others'  was  most  worthy  of  belief.  But  we 
do  say  that  after  the  Jury  had  condemned 
the  appellee's  four  witnesses  as  unworthy  cf 
belief  as  to  his  alleged  freedom  from  negli- 
gence, it  is  past  our  comprehension  to  con- 
ceive any  reason  -  consistent  with  good  faith 
on  their  part  to  turn  round  and  believe  those 
same  four  witnesses  as  to  appellant's  alleged 
negligence  against  an  array  of  ten  witness- 
es to  the  direct  contrary.  Especially  Is  this 
so  in  view  of  the  legal  presumption  arising 
when  a  person  crossing  a  railroad  ti'ack  Is 
injured  by  a  collision  with  a  train  that  the 
fault  is  prima  facie  his  own  (Railroad  Co. 
V.  Butler,  103  Ind.  31,  2  N.  E.  138;  Hallway 
Co.  V.  Hammock,  supra;  Hathaway  v.  Rail- 
way Co.,  40  Ind  m),  and  the  further  legal 
presumption,  If  the  view  Is  unobstructed, 
as  was  shown  beyond  dispute  here,  that  he 
actually  saw  what  he  could  have  been  if 
be  bad  looked,  and  heard  what  he  could  have 
heard  if  he  had  listened  (Cones  v.  Railwiiy 
Co.,  114  Ind.  328,  16  N.  E.  C38).  The  action 
of  the  trial  Jndgo  in  overruling  the  motion 
tat  a  new  trial  looks  very  much  as  If  he 
were  laboring  under  the  supposition  that  he 
possessed  no  power  to  review  and  reweigh 
the  evidence  on  &  motion  for  a  new  trial. 
Such  is  not  the  law.  Bailroad  Co.  v.  Mad- 
den, supra.  Tue  Jury  are  not  omnlpotcmt; 
they  are  not  a  law  unto  themselves;  but  their 
verdict  and  finding  must  be  according  to 
the  law  and  the  evidence,  howevw  much 
they  may  desire  through  sympathy,  friend- 
ship, or  prejudice  to  bestow  by  their  ver- 
dict the  property  of  one  party  litigant  on  the 
other.  It  is  the  boimden  duty  of  the  trial 
Judge  to  see  to  it  that  they  do  not  do  so,  and, 
if  they  do,  to  set  aside  their  verdict  prompt- 
ly. 

Excluding  from  consideration  all  evidence 
in  the.  case,  as  we  must  under  the  rules 
above  stated,  that  conflicts  with  the  testi- 
mony of  the  appellee  as  to  bis  exercise  of 
due  care  and  his  freedom  from  fault  and 
negligence  contributing  to  bis  iujuiy,  but 
considering  alone  his  testimony  upon  that 
point,  and  the  matters  of  general  notoriety 
and  matters  of  every-day  observation  and 
our  knowledge  of  the  laws  of  nature,  we 
must  and  do  know  that  the  engine  going 
at  the  rate  .of  speed  of  25  to  S5  miles  an 
hour,  the  annellee  must  have  and  did  hear 
it  but  must  have  been  so  absorbed  in  men- 
tal reverie  or  abstraction  that  he  did  not 
realize  that  be  beard  it;  and,  with  an  un- 
obstructed view  as  be  bad,  he  must  :have 
seen  it  in  time  to  escape  if  he  looked  as  be 
says  he  did,  but  that  the  same  causes  pre- 
vented him  from  reali:)Ing  that  he  aid  see  it. 
And  therefore  his  evidence  was  not  suffi- 
cient to  prove  that  he  was  free  from  con- 
tributory negligence.  Therefore,  one  of  the 
iadispensable  elements  or  facts  constttattng 
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■  the  appellee's  canse  of  action  being  an* 
proved,  tbat  Is,  the  evidence  being  legally  In- 
sufficient to  establish  that  fact,— the  verdict 
is  not  supported  by  the  evidence,  no  matter 
how  much  such  evidence  may  tend  to  sup- 
port the  other  essential  averments  In  tlia 
complaint  Railway  Co.  t.  Wyuant,  134  Ind. 
681,  34  N:  E.  569. 

Among  the  Instructions  complained  of  In 
the  motion  for  a  new  trial  was  the  fifteenth 
given  at  the  request  of  the  plaintiff,  aa  fol- 
lows: "A  railroad  company  owes  a  positive 
doty  to  persons  lawfully  using  a  public  high- 
way and  the  crossing  of  Its  tracli  at  the  same 
grade  or  level  to  so  run  and  manage  Its  en- 
gines and  trains,  and  control  and  regulate 
their  speed,  and  to  have  and  hold  them  in 
such  reasonable  control  and  subjection,  that 
they  may  not  Inflict  unnecessary  and  reason- 
ably avoidable  Injury  upon  the  persons  law- 
fully and  necessarily  using  the  crossing.  The 
company  mnst  not  only  give  the  signals  re- 
quired by  the  statute,  but.  In  any  case  where 
ordinary  care  and  reasonable  prudence  dic- 
tates. It  must  give  such  other  signals  and 
warnings,  and  so  regulate  and  control  the 
rate  of  speed,  as  the  surroundings  and  the 
necessities  of  the  case  demand.  It  must  even 
stop  the  engine  If  the  necessity  of  the  case 
requires  that  that  should  be  done  in  order  to 
avoid  Injury  to  one  on  the  crossing,  if,  by  the 
exercise  of  reasonable  and  proper  care,  such 
person  might  or  conld  have  been  seen  in  time, 
by  the  proper  and  reasonable  use  of  the 
means  at  command,  to  have  stopped  the  en- 
gine, and  thereby  avoid  the  Infliction  of  In- 
Jury."  This  Instruction  possibly  might  be 
correct  in  a  case  wherein  the  facts  made  it 
applicable,  but  we  do  not  decide  whether 
it  would  or  not  As  was  said  In  Railway  Co. 
T.  Phillips,  112  Ind.,  at  page  62,  13  N.  Q.,  at 
page  132:  "If  the  employes  see  a  man  bound 
to  the  rails  in  time  to  diecli  the  train,  they 
must  use  reasonable  measures  to  check  It 
and  not  suffer  It  to  run  upon  the  helpless  man; 
*  *  *  nor  could  It,  even  in  such  a  case,  be 
held  liable  unless  the  employes  knew  of  the 
helpless  condition  of  the  person  on  the  trac^" 
To  the  same  effect  are  Railway  Go.  v.  Pitser, 
109  Ind.  179,  6  N.  E.  310;  Railroad  Co.  T. 
Huffman,  28  Ind.  287;  Raih:oad  Go.  v.  MlUer, 
25  Mich.  274.  But  the  facts  in  the  case  be- 
fore us  were  such  as  to  make  the  latter  part 
of  the  Instruction  totally  Inapplicable,  and 
therefore  calculated  to  mislead  the  Jury. 
There  is  no  dispute  about  the  facts  that  the 
appellee  was  an  active,  spry  man,  Iiaving 
ability  to  move  and  walk  around  with  ease, 
and  that  there  was  nothing  to  hinder  him 
from  quickly  stepping  off  of  the  track  cvhen 
on  it  In  such  a  case  the  following  instruc- 
tion was  held  by  this  court  to  correctly  state 
the  law:  "Though  a  railroad  company  and 
tSM  public  have  equal  rights  at  the  Intersec- 
tion of  the  track  of  the  former  with  a  public 
highway,  those  operating  a  train  upon  the 
railroad  are  under  no  obligations  to  slacken 
Uts  speed  of  such  train,  or  to  bring  the  same 


to  a  stop,  when  they  nodce  a  person  crossing, 
or  about  to  cross,  the  track  at  its  Intersection 
with  the  highway;  but  they  may  presume 
that  such  person  will  himself  take  all  proper 
precautions  to  avoid  injury."  The  same  ml* 
was  declared  by  this  court  in  Railroad  Co.  ▼. 
Boggs,  101  Ind.  S22;  Railway  Go.  v.  Phillips^ 
supra.  Though  the  Instruction  now  before 
us  be  ever  bo  correct  as  an  abstract  proposi- 
tion of  law  (which  we  need  not  and  do  not 
decide),  yet  it  being  wholly  inapplicable  to 
the  evidence,  its  tend«icy  conld  only  be  to 
mislead  the  JtU7.  They  were  Justified  in  be- 
lieving from  that  Instruction  that  the  law 
made  the  appellant  guilty  of  negligence  for 
its  failure  to  stop  the  engine  long  enough  to 
allow  the  appellee  to  pass  over  the  crossing  in 
safety.  It  has  been  generally  held  by  this 
court  to  be  erroneous  to  give  Instructions  to 
the  Jury  not  applicable  to  the  case  proven 
by  the  evidence:  Hill  v.  Newman,  47  Ind. 
187;  McMahon  t.  Flanders,  64  Ind.  334; 
Moore  T.  State,  65  Ind.  382;  Niddans  ▼. 
Bums,  76  Ind.  83;  Summerlot  t.  Hamilton, 
121  Ind.  87,  22  N.  B.  973;  Hays  v.  Hynds,  28 
Ind.  531.  There  ate  cases  where,  from  the  rec- 
ord, it  ap];>ean  that  such  instructions  were 
harmless,  and  therefore  held  not  reversible 
error.  But  it  does  not  so  appear  in  this  case. 
In  Nlcklaus  v.  Burns,  supra,  this  court  said: 
"After  the  evidence  has  be«i  heard,  and  ar- 
gument of  counsel  had,  for  the  court  to  in- 
struct the  Jury  upon  a  state  of  tacts  not  em- 
braced in  the  evidence,  nor  discussed  by  coun- 
sel, is  asldng  them  to  decide  qaestions  wUdi 
have  not  been  submitted  to  them  for  trial 
Jurora  are  liable  enough  to  oonslda-  matten 
outside  of  the  evidence,  without  bting  led  off 
in  that  direction  by  Instmctions  from  the 
court  Sudi  practice  is  well  calculated  to 
confuse  and  mislead  the  Jury."  And  In  Hays 
T.  l^nds,  supra,  this  court  said:  "Instruc- 
tions should  be  pertinent  to  the  case.  Jurlaa 
are  apt  to  assume,  and  are  Justified  in  as- 
suming, that  they  are  applicable.  This  conld 
only  be  so  upon  the  groimd  that  Alexander, 
acting  as  a  pork  dealer,  was  doing  business 
for  the  bank;  and,  unless  the  Jury  utterly 
dlsr^arded  the  instructian.  It  conld  scarcely 
fall  to  mislead  them."  And  the  same  is  true 
in  the  case  now  before  us.  To  the  same  ef- 
fect are  McKeen  v.  Porter,  134  Ind.  483,  34  N. 
E.  223;  Shirk  v.  Mitchell,  137  Ind.  18S,  36 
N.  B.  860;  Plough  V.  Parry  (Ind.  Sup.)  40  N. 
E.  70.  The  court  erred  in  overruling  the  mo- 
tion for  a  new  trial.  The  Judgment  Is  re- 
versed, with  instructions  to  sustain  the  mo- 
tion for  a  new  trial,  and  for  further  proceed- 
ings in  accordance  with  this  opinion. 

(la  Ind.  EE8) 

HOLDEN  V.  CITT  OP  CRAWPORDS- 

VILLHL« 

(Supreme  Court  of  Indiana.     Sept  24,  1896.) 

MuNioiPAii  C!oRPORATtoNa— Opbniho  of  STBBna 

AND  ALLBTS — PrOCBDORB. 

1.  mere  being  a  proTlsion  In  thn  statute 
aothorieiDK  the  opening  <rf  streets  and  alleys 

1  Rehearing  denied. 
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ORev.  St  18S4,  n  3629-3657;  Rev.  St.  1881,  H 
8166-3194)  that  the  conncil  may  delay  the  pro- 
ceedings until  the  benefits  are  collected,  an  ob- 
jection that  the  resolution  of  the  council  ap- 
propriating land  for  an  alley  contained  a  pro- 
viso that  the  owners'  damages  should  not  be 
paid  until  after  the  collection  of  the  assess- 
menta  for  benefits  will  not  compel  a  dismissal 
of  the  proceedings. 

2.  Ker.  St  1894.  i  3637  (ReT.  St  1881.  f 
8174),  providing  that,  If  the  common  council 
shall  determine  to  appropriate  land  for  a  pro- 
posed street  they  shall  adopt  a  resolution  ac- 
cepting the  report  of  the  .city  commissioners, 
leaves  the  determination  of  the  question  of  pub- 
lic utility  with  that  body. 

Appeal  from  circuit  court.  Montgomery 
county;  J.  F.  Harney,  Judge. 

Proceedings  for  opening  an  alley  in  Craw- 
fordsTllIe.  Objections  by  Charles  N.  Hold- 
en  to  the  resolution  of  tbe  council  approving 
the  report  of  the  commissioners  were  over- 
ruled, and  be  appeals.    Affirmed. 

Kennedy  &  Kennedy,  tor  appellant  Thom- 
as &  Whittlngton,  for  appellee. 

HOWARD,  O.  3.  TMs  was  a  proceeding 
under  the  statute  for  tbe  opening  of  an  alley 
In  the  city  of  Crawfordsville.  Rev.  St  1894, 
U  3629-3657   (Rer.   St   1881,   H  3166-6194). 

Complaint  is  first  made  of  the  form  of  tbe 
resolution  of  tbe  common  council  ai>provIng 
tbe  final  report  of  the  city  commissioners,  and 
appropriating  the  land  for  tbe  alley,  for  tbe 
reason  that  coupled  with  such  resolution  was 
a  proviso  that  appellant's  damages  should 
not  be  paid  until  after  tbe  collection  of  tbe 
assessments  for  benefits.  It '  is  provided- In 
tbe  statute  that  the  common  council  may  de- 
lay tbe  proceedings  for  tbe  opening  of  a 
street  or  alley  until  the  benefits  are  collect- 
ed. Unless  this  Is  done,  the  damages  assess- 
ed are  due  and  collectible  from  tbe  city  as 
soon  as  tbe  appropriation  of  tbe  land  Is 
made.  City  of  Terre  Haute  r.  Blake,  136 
Ind.  636,  88  N.  B.  422,  and  9  Ind.  App.  4i03. 

36  N.  E.  932.  If  tbe  proviso  for  delay  In  this 
case  were  sufficient,  under  the  statute,  then 
tbe  taking  of  the  land  would  be  postponed; 
while,  if  tbe  proviso  were  insufficient  there 
would  be  no  delay,  and  apt>ellant'8  damages 
would  be  at  once  due  and  payable.  In  ei- 
ther case  he  would  have  no  cause  to  com- 
plain, except  pertiaps,  as  to  the  amount  of 
the  damages.  His  land  could  not  be  taken 
until  bis  damages  were  paid  or  tendered. 
We  do  not  think  tbe  error,  if  any,  warrant- 
ed a  dismissal  of  the  proceedings.  See 
Graves  v.  Town  of  MIddletown,  137  Ind.  400, 

37  N.  B.  157. 

It  Is  also  contended  that  the  alley  could 
not  be  opened  unless  it  was  found  to  be  of 
public  utility;  and  counsel  endeavor  to  ap- 
ply to  tbese  proceedings  tbe  laws  relating 
to  public  highways,  as  laid  out  by  boards  of 
county  commissioners.  Cities  and  towns, 
however,  bave  special  needs  in  tbls  as  in 
other  particulars;  and  tbe  laws  bave  been  so 
framed  as  to  give  to  tbe  corporate  authorities 
large  discretion  In  the  management  and  con- 
trol ot  municipal  affairs.    Tbe  statute  (Bar. 


St  1894,  f  8637;  Rev.  St  1881,  |  3174)  provides 
that,  if  tbe  common  council  shall  determine- 
to  make  the  appropriation  of  the  land  pro- 
posed for  a  street,  they  shall  adopt  a  resolu-^ 
tion  accepting  tbe  report  of  the  city  commis'' 
sloners,  and  such  action  of  tbe  council  has  al- 
ways been  held  to  be  final.  It  Is  true  that 
an  appeal  Is  provided  for  In  section  3643,  Rev. 
St  1894  (section  3180,  Rev.  St  1881);  but  aS- 
said  in  that  section,  "upon  such  appeal,  the- 
regularity  of  tbe  proceedings  of  the  commis- 
sioners, and  the  questions  as  to  tbe  amount 
of  benefits  or  damages  may  be  tried;  but 
such  appeals  shall  not  prevent  sucb  city  from- 
proceeding  with  the  proposed  appropriation, 
nor  from  making  the  proposed  change  or  im- 
provement" Tbe  legislature  has  thus,  in  ef- 
fect, declared  that  tbe  question  of  public  util- 
ity in  tbe  openlug  of  streets  and  alleys  is 
one  left  exclusively  to  tbe  Judgment  of  tbe- 
common  council.  No  appeal,  as  to  that  ques- 
tion, is  provided  for.  There  is  no  doubt  tbat 
tbe  lawmaking  power  may  leave  such  mat- 
ters of  local  government  to  tbe  sole  declsioa 
ot  tbe  municipal  autborltlea  Reeves  t. 
Grottendick,  131  Ind.  107,  30  N.  B.  888.  Nor- 
is  there  any  doubt  tbat  in  this  case  tbe  legis- 
lature has  seen  fit  to  say  that  only  tbe  reg- 
ularity ot  th9  proceedings,  and  the  amount  of- 
tbe  benefits  and  damages,  may  be  con8ider>^ 
ed  on  appeal.  So  it  was  said  in  Spiegel  v. 
Gansberg,  44  Ind.  418.  in  relation  to  the  vaca- 
tion of  an  alley:  "We  bave  nothing  to  d» 
with  the  question  of  the  expediency  or  inex- 
pediency of  vacating  the  alley.  That  ques- 
tion belonged  to  tbe  common  council."  Tba- 
Judgment  is  affirmed. 


cm  Ind.  lUi- 
PORSTTH  V.  WILCOX  et  aL» 
(Supreme  Court  of  Indiana.     Sept  25,  1895.)' 

HlOBWATS— PROOSBDIICOS  tO  ESTABLISH— WaIVBB 

OF  Objections— Appeal — Reviiw  of  Fikdinos- 
— Hakmless  Ehrou— Verdict  — Scfficienot  — 

COKBTITUTIOSAI.  LaW. 

1.  In  proceedings  to  establish  a  highway, 
where  remoostrant  appears  generally,  and 
raises  in  the  commissioners'  court  and  the  cir- 
cuit court  only  the  questions  of  public  utility 
and  the  amount  of  his  dRmn);i-s,  he  waives  all 
objections  to  the  qualificatioas  of  petitioners, 
BuUiciencT  of  tbe  petition,  notice,  order  to  view, 
report  of  viewtirs,  and  the  f&ilure  to  appoint 
second  viewers. 

2.  On  appeal  hi  proceedings  to  establish  a 
highway,  the  supreme  court  will  not  disturb' 
findings,  supported  by  the  evidence,  as  to  pub- 
lic utility  and  the  damages  sustained  by  remon- 
strant. 

3.  In  proceedings  to  establinb  a  highway, 
the  question  of  the  sufficiency  of  proof  in  the- 
circuit  court  as  to  the  qualifications  of  tbe  peti- 
tioners cannot  be   raised  for  the  first  time  ia 
the  supreme  court 

4.  In  proceedings  to  establish  a  highway, 
it  is  harmless  error  to  read  to  the  Jury,  as  evl-- 
dence.  either  by  mistake  or  otherwise,  a  peti- 
tion  in  another  proceeding. 

5.  A  verdict  In  proceedings  to  establish  a- 
highway,  that  tlie  road  would  be  of  public  util- 
ity, and  that  remonstrant  "is  entitled  to  dam- 
ages In  the  sum  of  $ — '■ — ,"  is  a  finding  tliat  he. 
ia  entitled  to  no  damages,  and  is  aaffieienb. 


1  Rehaarlng  denied. 
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8.  Under  the  rule  that  in  case  of  the  estab- 
lishment of  a  highway,  as  against  damages 
found,  the  jury  may  consider  benefits  found  by 
it,  a  verdict  and  judgment  establishing  a  high- 
way, and  awarding  the  landowner  no  damages, 
are  not  open  to  the  constitutional  objection  mat 
it  is  a  taking  of  his  property  without  compensar 
tion  and  without  due  process  of  law. 

•Appeal  from  circuit  court.  Porter  county; 
J.  H.  Glllett,  Judge. 

Proceeding  by  Albert  B.  Wilcox  and  others 
to  establish  a  highway,  In  which  Caroline  M. 
Forsyth,  remonstrant,  appealed  to  the  circuit 
court  From  a  judgment  establishing  the 
highway,  and  disallowing  remonstrant's  claim 
for  damages,  she  appeals.    Aflirmed. 

Thos.  J.  Merrifleld,  for  appellant  J.  P. 
Peterson,  for  appellees. 

HACKNEY,  X  This  was  a  proceeding  by 
the  appellees  for  the  establishment  of  a  high- 
way. It  originated  in  Lake  county,  and  upon 
appeal  to  the  circuit  court  of  that  county  the 
venue  was  changed  to  the  Porter  circuit  court 
In  the  cemmissioners'  court'  the  appellant 
made  a  general  appearance,  and  filed  her  re- 
monstrance, alleging  the  inutility  of  the  pro- 
posed highway,  and  claiming  damages.  Re- 
viewers were  appointed  and  qualified,  and  re- 
ported the  proposed  highway  of  public  utility, 
and  that  the  appellant  would  sustain  damages 
In  the  sum  of  $2,100.  Thereupon  the  board 
of  commissioners  ordered  the  highway  to  be 
Aliened  and  established  after  28  days,  upon 
the  condition  that  the  x>otltioner8  pay  the 
damages  reported,  In  excess  of  $300,  which 
sum  was  ordered  paid  from  the  county  treas- 
ury. In  the  event  of  the  payment  by  the  peti- 
tioners of  the  additional  damages.  Before 
the  expiration  of  said  28  days  the  appellant 
perfected  her  appeal  from  the  board  to  the 
circuit  court  In  the  Porter  circuit  court  the 
only  proceedings  had,  and  which  have  been 
reserved,  were  in  the  trial  of  the  questions  of 
public  utility  and  damages,  which  resulted  In 
a  verdict  finding  for  "the  petitioners,  and  that 
tbe  highway  petitioned  for  would  be  of  public 
utility,"  and,  further,  that  "Caroline  M.  For- 
syth is  entitled  to  damages  In  the  sum  of 

I ."    Over  appellant's  motion  for  a  new 

trial,  the  circuit  court  rendered  Judgment, 
from  which  this  appeal  is  prosecuted. 

The  grounds  of  error  which  appellant  has 
assigned  are  substantially  as  follows:  (1) 
The  board  of  commissioners  of  Lalte  county 
had  no  jurisdiction  to  appoint  said  viewers 
under  said  petition.  In  this:  (1)  That  said 
petition  did  not  state  facts  sufficient  to  au- 
thorize such  board  to  make  such  appointment; 

(2)  that  no  sufficient  notice  of  the  filing  of 
said  petition  was  ever  made  or  proven.  (2) 
That  said  board  liad  no  authority  to  proceed 
in  the  matter  of  said  petition,  for  want  of  a 
legal  and  sufficient  report  by  said  viewers. 

(3)  That  the  order  to  view  was  wholly  void,  for 
want  of  certainty  in  the  description  of  the 
proposed  highway.  (4)  That  no  reviewers 
were  appointed  after  the  filing  of  the  remon- 
strances upon  the  question  of  public  utility. 


(5)  That  the  proceedings  of  said  board  of  com- 
missioners were  wholly  Illegal,  without  juris- 
diction, and  void.  (0)  The  Lake  circuit  court 
had  no  jurisdiction  In  the  case.  (7)  The  Por- 
ter circuit  court  had  no  Jurisdiction  In  the 
case.  (8)  The  court  below  erred  In  overrul- 
ing appellant's  motion  for  a  new  trlaL  (9> 
The  judgment  of  the  court  below  Is  In  viola- 
tion of  the  sixty-sixth  section  of  the  first  arti- 
cle of  the  constitution  of  the  state  of  Indiana. 
(10)  The  judgment  of  the  court  below  Is  In 
violation  of  the  fourteenth  amendment  of  the 
constitution  of  the  United  States. 

The  first,  second,  third,  and  fourth  of  said 
assignments,  as  suggested  upon  their  face,  ap- 
ply to  the  proceedings  before  the  board  of 
commissioners,  upon  which  that  court  assum- 
ed jurisdiction  of  the  subject-matter  and  of 
the  parties;  and,  upon  the  argument  of  coun- 
sel, the  general  assignments  numbered  5,  6, 
and  7  are  but  conclusions  from  the  preceding 
assigned  causes  of  error.  In  our  opinion,  all 
of  these  assignments  must  fall,  since  none  of 
the  causes  therefor  were  presented,  by  objec- 
tion, motion,  or  otherwise,  in  the  commission- 
ers' court,  or  In  the  circuit  court.  Wells  v. 
Rhodes,  114  Ind.  467,  16  N.  E.  830;  Lowe  v. 
Brannan,  105  Ind.  247,  4  N.  E.  580;  Forsyth 
V.  Kreuter,  100  Ind.  27;  Watson  v.  Crowsore, 
93  Ind.  220;  Green  v.  Elliott,  86  Ind.  53; 
Kemp  v.  Smith,  7  Ind.  471;  Millhollln  v. 
Thomas,  Id.  165;  Daggy  v.  Ooats,  19  Ind. 
259.  The  petition  did  not,  in  the  body  there- 
of, allege  that  six  of  the  petitioners  resided 
in  tbe  neighborhood  of  the  proposed  road;  but 
that  fact,  and  the  fact  of  the  .XMsting  of  no- 
tices of  the  intended  filing  of  the  petition,  ap- 
peared from  an  affidavit  filed  with,  and  as  a 
part  of,  the  petition.  The  commissioners  ex- 
pressly adjudged  that  "due  proof  of  the  legal 
qualifications  c^  the  petitioners,  and  of  the  le- 
gal posting  of  notices,"  was  made.  By  the 
cases  cited,  it  Is  the  settled  law  of  this  state 
that  questions  as  to  the  qualifications  of  the 
petitioners,  the  sufficiency  of  notice,  the  form- 
al averments  of  the  petition,  and  other  ques- 
tions of  like  character,  are  waived  by  the 
failure  of  a  remonstrant  to  raise  them  before 
the  board;  that  the  judgment  of  the  board  as 
to  tbe  sufficiency  of  notice  is  final;  and  that 
only  such  questions  as  have  been  affirmative- 
ly put  in  issue  before  the  board,  or  such  as 
may  be  permitted  by  amendment  on  appeal, 
may  be  tried  in  the  circuit  court 

The  case  of  Green  v.  Elliott,  supra,  fully 
considers  the  doctrine  of  waiver,  and  cites 
many  of  the  decisions  In  this  state  support- 
ing its  cohclusions.  In  the  appellant's  case 
(Forsyth  v.  Kreuter,  supra),  this  court  said: 
"It  is  settled  by  the  decisions  of  this  court 
that  nothing  can  be  tried,  on  appeal  from 
tbe  board  of  commissioners  to  the  circuit 
court  except  what  Is  put  In  issue  before  the 
board;  and  it  is  equally  well  settled  that  ob- 
jections can  only  be  taken  to  the  facts  upon 
which  the  jurisdiction  of  the  board  depends, 
by  appearing  before  the  commissioners  and 
making  such  objections  at.  the  time  the  petl- 
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tlon  ts  presented,  and  before  the  Appoint- 
ment of  viewers.  Whether  the  petition  was 
signed  by  twelve  freeholders,  six  of  whom 
resided  in  the  immediate  neighborhood,  etc., 
was  jurisdictional,  and  the  finding  of  the  com- 
missioners on  that  subject  was  conclusive." 
The  hearing  afforded,  under  the  law,  to  land- 
owners, is  not  designed  to  permit  those  in- 
terested to  make  a  partial  resistance,  and  to 
remain  silent  as  to  errors  in  the  proceedings 
which,  upon  motion,  could  be  corrected,  and 
when  they  have  taken  the  chances  of  success 
upon  their  partial  resistance,  and  when  the 
petitioners  have  been  taken  to  the  court  of 
last  resort,  where  such  errors  cannot  be  cor- 
rected by  amendment,  but  the  costs  of  the 
entire  proceeding  must  be  visited  upon  them, 
to  then,  for  the  first  time,  raise  an  objection 
tliat  any  such  error  exists.  If  such  practice 
were  i>ermltted,  instead  of  establishing  and 
promoting  a  just  system  of  procedure,  the 
rule  would  constitute  an  unjust  method  of 
delaying  public  Improvement,  and  of  burden- 
ing with  the  cost  of  litigation  those  who  in- 
stitute such  proceedings.  None  of  the  de- 
fects suggested,  as  to  the  order  to  view,  as 
to  the  report  of  viewers,  nor  as  to  the  failure 
to  appoint  second  reviewers,  which  we  learn 
from  the  argument  to  be  the  other  objection 
raised  by  the  fourth  assignment,  even  if  such 
were  authorized,  should  have  passed  through 
the  commissioners'  court  and  the  circuit 
court,  and  remained  unchallenged  until  they 
had  reached  this  court,  when,  by  the  vigi- 
lance of  the  appellant,  they  could  have  been 
cured  in  the  earliest  stages  of  the  proceed- 
ing. As  we  have  shown,  the  board  acquired 
jurisdiction  of  the  proceeding;  the  appel- 
lant's appearance  was  general;  her  only  ob- 
jections were  as  to  the  utility  of  the  road 
and  the  damages  she  might  sustain;  the  or- 
der establishing  the  highway  contained 
enough,  aside  from  the  condition  as  to  the 
payment  of  damages,  to  fix  the  location, 
width,  and  termini  of  the  road.  If  there 
were  irregularities  in  the  Intermediate  pro- 
ceedings, and  the  appellant,  without  objec- 
tion thereto,  appealed  to  the  circuit  court, 
and  there  again  submitted  only  the  questions 
of  QtlUty  and  damages,  such  Intermediate  ir- 
regularities should  be  deemed  waived.  By 
the  rule  that  the  questions  tried  before  the 
board  are  tried  de  novo  In  the  circuit  court, 
the  inquiry  of  this  court  Is  necessarily  lim- 
ited to  the  questions  tried  in  the  circuit 
court,  unless  it  is  found  that  the  proceedings 
of  the  board  were  wholly  void. 

The  eighth  cause  of  error  assigned,  the 
overruling  of  the  motion  for  a  new  trial,  is 
next  urged  by  the  appellant  In  support  of 
the  motion  wei-e  filed  numerous  attidavlts 
charging  misconduct  of  pai-tieis  and  of  jurors, 
and  counter  affidavits  in  denial  and  in  ex- 
planation of  such  charges.  These,  it  is  prac- 
tically conceded  by  counsel  for  appellant,  are 
not  In  the  record  by  bill  of  exceptions,  and 
therefore  present  no  question  for  review  by 
this  court. 


The  weight  of  the  evidence  Is  discussed, 
and  we  are  urged  to  pass  upon  it.  As  to  the 
question  of  the  public  utility  of  the  proposed 
highway,  there  is  much  evidence,  and,  in 
parts,  sharp  conflict.  There  is  evidence 
which.  If  standing  alone,  would  support  the 
conclusion  that  the  road  was  of  public  util- 
ity. This  evidence  we  must  accept  as  sup- 
porting the  verdict  upon  that  question,  as 
we  cannot  weigh  the  evidence,  to  determine 
conflicts,  and  pass  npon  the  question  of  its 
preponderance.  As  to  the  question  of  ap- 
pellant's damages,  an  entire  failure  of  evi- 
dence would  be  fatal  to  her  claim,  since  the 
burden  of  that  issue  rested  upon  her.  The 
evidence  ofTered  by  her,  however,  was  met 
and  opposed  bf  nluch  evidence  from  the  ap- 
pellees; and  we  are  not,  as  we  have  said, 
at  liberty  to  weigh  the  conflict. 
'  It  Is  further  urged  that  there  was  a  failure 
of  proof,  in  that  there  was  no  evidence  of 
the  statutory  qualifications  of  the  petition- 
ers,  and  that,  as  the  cause  should  have  been 
in  the  circuit  court,  such  qualifications  were 
In  Issue.  To  this  trial  de  novo  contention 
are  cited  Beynolds  v.  Shults,  106  Ind.  291,  6 
N.  B.  619;  CUft  v.  Brown,  95  Ind.  53; 
Schmled  t.  Keeney,  72  Ind.  309;  Coyner  v. 
Boyd,  55  Ind.  166;  McPherson  v.  Leathers, 
29  Ind.  65;  Beeler  v.  Hantsch,  5  Blackf.  694. 
These  cases,  like  many  of  those  already  cited 
by  U9,  hold  that  in  the  circuit  court  the  cause 
is  tried  de  novo  on  the  Issues  made  in  the 
commissioners'  court.  As  we  have  shown, 
the  only  Issues  made  In  that  court  were  as 
to  the  utility  of  the  road  and  the  damages 
claimed  by  the  ajtpellant,  and  other  issues 
were  waived. 

Objection  is  made  that  the  appellees  intro- 
duced In  evidence  the  petition  for  a  highway 
in  another  proceeding.  At  the  point  In  the 
record  where  this  petition  appears  to  have 
been  read,  and  on  objection  by  the  appellant 
to  the  introduction  of  the  petition  in  this 
proceeding,  the  court  ruled  that  the  petition 
and  remonstrance  were  in  evidence  by  force 
of  law,  and  without  formal  Introduction. 
Thereupon,  and  without  further  objection  or 
an  exception,  the  appellees  read  in  evidence 
such  petition.  The  record  of  another  peti- 
tion than  that  in  review  Is  explained  as  aris- 
ing from  an  error  of  the  stenographer  In 
copying  the  wrong  document;  but  it  seems 
to  be  unimportant,  since  no  exception  was 
reserved,  and,  In  o>ur  opinion,  it  could  not 
have  been  harmful.  No  pr^udlce  of  the 
rights  of  the  appellant  by  reason  of  the  read- 
ing in  evidence  of  such  petition  is  suggested, 
and  we  observe  none. 

Complaint  is  made  of  the  giving  of  three 
of  the  court's  charges  to  the  Jury.  The  rec- 
ord does  not  disclose  that  it  contains  all  of 
the  instructions  given  to  the  Jury.  By  the 
Settled  rule  of  practice  in  this  state,  the  suf- 
ficiency of  any  Instruction  must  be  deter- 
mined in  the  light  of  all  of  the  instructions 
given;  and,  to  make  compliance  with  thU 
rule  possible^  the  appellant  must  make  it  ap* 
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pear  from  the  record  that  all  charges  glren 
are  in  the  record.  Board  t.  Nichols  (Ind. 
Sup.)  38  N.  B.  526,  and  authorities  there  cit- 
ed. Two  of  the  charges  so  complained  of  re- 
late to  the  right  of  the  Jorr  to  consider,  as 
against  any  damages  fonnd,  the  value  of  any 
benefits  which  they  might  find  alao.  Of  this 
proposition,  appdlant's  counsel  says,  "It  Is 
well  understood  that  this  is  the  doctrine  pre- 
vailing in  the  courts  of  Indiana."  We  ad<9t 
this  concession  of  counsel  to  show  that  his 
complaint  seeks  to  overturn  an  established 
role  at  law  in  this  state,  and  that  he  Is  not 
harmed  by  the  technical  rule  of  practice 
which  denies  us  the  privUese  of  considering 
his  complaint. 

In  the  oral  argument  it  is  insisted  that  the 
verdict  found  that  the  appellant  sustained 
damages,  and  was  insufficient  in  failing  to 
specify  the  extent  of  damages  sustained. 
The  verdict  should  be  construed  as  a  finding 
that  appellant  sustained  no  damages.  The 
form  was  evidently  supplied  by  the  court, 
and  its  blanks  filled  to  suit  the  finding,  and 
without  erasing  unnecessary  words. 

The  ninth  and  tenth  causes  of  error  as- 
rigned  are  earnestly  pressed  for  a  reversal 
ot  the  lower  court's  Judgment.  It  is  said 
that  "no  man's  pn^erty  shall  be  taken  with- 
out Just  compensation"  (article  1, 1 60.  Const 
Ind.),  "nor  shall  any  state  deprive  any  per- 
son ot  *  *  *  property  without  due  pro- 
cess of  law"  (section  1,  art  14,  Amend.  Const 
U.  S.).  The  point  is  not  made,  and  we  do 
not  stop  to  Inquire,  whether  this  argument 
may  be  made  under  this  assignment,  instead 
of  that  upon  the  overruling  of  the  motitm  tar 
a  new  trial,  or  whether  it  should  have  been 
raised  upon  motion  to  modify  the  Judgment 
These  prcHKMiltionB  are  urged  upon  the  idea 
that  benefits  may  not  l>e  considered  in  con- 
nection with  any  damages  sustained  by  the 
property  ownor,  in  ascertaining  what,  if  any, 
sum  should  be  awarded  to  the  property  own- 
er. As  has  already  been  suggested,  appel- 
lant's counsel  concede  that  by  the  settled 
rule  in  Indiana,  such  benefits  may  be  con- 
sidered. Mclntire  v.  State,  5  Blackf.  384; 
Vanbhiricimi  v.  State,  7  Blackf.  209;  Rail- 
road Co.  V.  Hunter,  8  Ind.  74;  Hagaman  v. 
Moore,  84  Ind.  400;  Bnrk  v.  Slmonson,  104 
lad.  178,  2  N.  B.  309,  and  3  N.  B.  826.  Some 
of  the  cases  cited  consider  the  question  with 
reference  to  the  first  of  the  constitutional 
provisions  mentioned.  No  reason  has  been 
given  for  the  soggestion  that  "due  process  of 
law"  is  not  afforded  by  the  hearing  provided 
by  the  statute  to  the  property  owner,  and  no 
reason  has  occurred  to  us. 

Finally,  it  is  suggested  that  "the  petition, 
though  purporting  to  be  for  the  laying  out 
of  a  new  road,  was  in  f&ct  for  the  lengthen- 
ing and  widening  of  an  old  road";  and  it  is 
said,  'This  cannot  be  done,  under  the  law." 
Just  what  assignment  of  error  raises  this 
question,  we  are  not  advised.  Judged  from 
the  purport  of  the  petition,  it  would  not  ap- 
pear to  be  .for  the  purpose  stated  by  appel- 


lant If  the  purpose  were  dladoeed  by  the 
evidence,  the  argument  does  not  suggest  it 
or  make  reference  to  where  it  may  be  found. 
If  error,  it  is  not  available.  Finding  no 
available  error  in  the  record,  the  Judgment 
of  the  circuit  court  fa  alBnned. 


O-O  Ind.  IS) 

KIBLAND  V.  BOARD  OF  PXTBTAC  WORKS 
OP  CITY  OF  INDIANAPOLIS  et  aL 

(Supreme  Court  of  Indiana.     Sept  25,  iSSo.) 

BnuwT  Imfbovbhbktb— CoXTSiiaT— SSWCBS— 
A88ES811KKT8. 

1.  Under  Rev.  St  1894.  {  3830,  aathoriEing 
a  board  of  public  works  "to  design,  order,  and 
contract  for  the  improvement"  of  any  public 
street  the  board  has  authority  to  order  the 
construction  of  a  drain  to  carcy  off  the  surface 
water  &om  a  street 

2.  Rev.  St  1894,  I  3844,  provides  that  por- 
tions of  the  improvement  of  a  street  which  are 
uniform  m  extent  and  kind  sliall  be  apportion- 
ed to  the  property  abutting  on  such  portions  of 
the  street  by  the  ranning  foot  Id.  H  3857, 
8858,  provide  that  the  assessment  for  sewers 
constructed  for  local  use  shall  be  according  to 
the  area  of  the  private  land  benefited.  MM, 
that  an  asaessment  for  the  cost  of  a  sewer  con- 
stnicted  as  part  of  a  street  improvement  to 
carry  off  surface  water,  should  be  by  the  run- 
ning foot 

3.  The  ezpreasion  "resident  freeholders," 
as  used  in  Rev.  St  1894,  {  3844,  providing  that 
on  confirmation  of  an  order  for  street  improve- 
ment the  same  shall  become  final,  onleas,  with- 
in 10  days,  two-thirds  of  the  'nresident  ftee- 
holders  on  such  street"  remonstrate  against  the 
imoroTement  indodes  only  resident  freeholders 
on  that  street 

Appeal  from  circuit  court  Marion  county; 
E.  A.  Brown,  Judge. 

Action  by  Antoinette  Kirland  against  the 
board  of  public  works  of  the  city  of  Indi- 
anapolis and  otliers  for  an  injunction.  From 
a  Judgment  for  def^idants,  plaintiff  appeals. 
Affirmed. 

Chester  Bradford  and  Miller,  Winter  ft 
Elam,  for  app^ant  BUlott  ft  EUlott  D.  W. 
Howe,  and  J.  B.  Scott  foi'  ai>p^ee8. 

HOWARD,  C.  J.  This  was  an  action  tor 
injunction,  arising  under  a  construction  of 
the  city  charter  of  the  city  of  Indianapolis. 
The  assignment  of  errors  presents  for  con- 
sideration the  correctness  of  the  conrf  s  rul- 
ings In  sustaining  the  several  demurrers  of 
appellees  to  the  app^ant's  amended  com- 
plaint From  the  complaint  it  appears:  That 
on  the  11th  day  of  May,  1804,  the  board  of 
public  works,  of  the  clty^  of  Indianapolis 
adopted  a  resolution  for  the  improvement  of 
a  part  of  West  Washington  street  in  s&ld 
city,  upon  which  appellant's  real  estate  is 
situated,  "by  grading  and  curbing  ana  pav- 
ing the  roadway  with  brick  on  concrote  foun- 
dation, and  ccmstructing  drains  or  sewers 
and  appurtenances  thereto,  according  to  the 
drawings  and  specifications  set  out  in  said 
resolution."  That  notice  of  said  resolution 
was  duly  given.  That  remonstrances  there- 
to wero  heard,  and  that  on  the  Ist  day  of 
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4an«,  1804,  said  resolution  was  confirmed  by 
said  board.  That  thereafter,  within  ten  days, 
"two-thirds  of  all  the  freeholders,  residents 
-In  the  city  of  Indianapolis,  owning  in-operty 
on  snch  part  of  said  street  so  to  be  Improved, 
remonstrated  In  writing  against  such  Im- 
lirovement."  That  said  board,  In  disregard 
of  said  remonstrance,  did  not  refer  said  mat- 
ter to  the  common  council  of  said  city,  but 
tidTertlBed  for  bids  to  do  said  work,  and  on 
July  6,  1894,  did  let  the  same  to  the  appellee 
Daniel  Foley,  who  Is  now  proceeding  with 
the  same.  "That  in  the  plans,  specifications, 
notices,  and  contract  for  said  work,  there  Is 
Included,  as  a  part  of  the  same  work,  and 
nnder  the  same  contract,  the  construction, 
underneath  tbe  part  of  said  street  so  to  be 
improyed,  for  Its  whole  length,  a  drain  or 
-sewer  for  the  pretended  purpose  of  carrying 
off  the  surface  water  from  said  street,  which 
may  fall  thereon,  or  flow  thereon  from  nelgh- 
ttorlng  property  and  cross  streets."  Said 
drain  or  sewer  Is  constructed  of  brick,  Is  of 
•varying  size,— from  2  to  2%  feet  In  diameter, 
—and  is  sunk  from  4  to  9  feet  beneath  tbe 
street  Oth«r  drain  pipe,  also  of  smaller 
«i3!c,  Is  placed  under  said  street  That  the 
additional  cost  of  said  Improy^ment,  caused 
Ijy  the  construction  of  said  drain  or  sewer, 
will  be  from  25  to  30  per  cent  of  the  entire 
-cost  That  there  Is  no  provision  In  tbe  Stat- 
'nte  for  tbe  construction  of  a  drain  or  sewer 
such  as  that  here  provided  for.  That,  where- 
as the  statutes  provide  that  persons  assessed 
for  the  construction  of  sewers  may  use  the 
same,  yet  It  Is  not  permitted  that  the  prop- 
■erty  owners  along  said  improvement  use  the 
sewer  herein  provided  for.  "That  there  Is  no 
pretense  that  said  drain  is  constructed  un- 
der any  of  the  provisions  of  tbe  city  charter 
touching  drains  or  sewers  of  any  kind,  but  tt 
is  claimed  by  the  board  of  public  works  of 
said  city,  and  by  the  city  engineer,  that  the 
same  may  be,  and  Is  to  be,  and  Is  being  con- 
structed as  an  Incident  to  and  a  part  of  tbe 
street  Improvement;  that  is,  as  an  Incident 
to  tbe  paving  of  said  street  with  brick.  And 
according  to  the  plans  ana  spedflcations, 
-and  the  declared  purpose,  of  said  board  of 
public  works  and  of  said  city  engineer,  the 
entire  exi)ense  of  such  sewer  or  drain,  or 
whatever  It  may  be  called,  is  to  be  charged 
upon,  and  enforced  as  a  Hen  against,  the 
-abutting  property  along  the  line  of  said  sew- 
er, by  the  front  foot,  and  not  according  to 
tlM  superficial  area  of  said  property,"  and 
not  according  to  any  other  method  provided 
by  the  statute  for  paying  the  cost  of  the 
construction  of  sewers.  It  is  finally  claimed 
that  tbe  building  of  such  drain  beneath  the 
street,  as  a  part  of  snch  Improvement,  and 
•  4>harging  the  cost  to  the  property  owners  by 
the  front  foot,  as  In  the  case  of  street  im- 
-  provements,  is  without  warrant  of  law,  and 
should  therefore  be  enjoined. 

By  section  74  of  the  act  of  March  6,  1891, 

.  as  amended  by  the  act  of  February  22, 1893, 

being  the  act  for  the  government  of  cities 


having  a  population  of  more  than  100,000, 
and  commonly  known  as  the  "Indianapolis 
City  Charter"  (Acts  1891,  p.  137;  Acts  1893, 
p.  66;  Rev.  St  1894, '{  3845),  It  is  provided 
that  tbe  cost  of  street  improvements  shall 
be  assessed  against  abutting  lands  and  lots, 
per  running  front  foot,  without  regard  to 
benefits  to  or  area  of  such  lands  or  lots.  By 
sections  83-88  of  the  city  charter,  it  Is  pro- 
vided that  the  cost  of  the  construction  of 
sewers  shall  be  assessed  in  certain  cases  ac- 
cording to  benefits  to,  and  in  others  accord- 
ing to  area  of,  lands  affected.  -  It  Is  evident, 
therefore,  that  under  the  statute  tt  would  not 
be  lawful  to  assess  the  costs  of  a  sewer  ni>on 
tbe  abutting  lands  and  lots  by  the  running 
front  foot  The  principal  question  in  this 
case,  then,  Is  whether  the  drain  described  in 
the  complaint  Is  a  sewer,  as  contemplated  in 
the  statute,  or  whether  it  is  a  part  of  the 
street  Improvement  By  section  59  of  the 
charter  (section  3830,  Rev.  St.  1894)  the  board 
of  public  works  Is  given  very  full  powers 
over  the  streets,  alleys,  and  public  places  of 
the  city,— among  others,  "to  design,  order, 
contract  for,  and  execute  the  Improvement  or 
repair  of  any  street,  alley,  or  public  place 
within  such  city."  By  section  73  of  the  char- 
ter (section  3844,  Rev.  St  1894),  it  is  pro- 
vided that  "whenever  the  board  of  public 
works  shall  order  the  Improvement  of  any 
street,  alley,  sidewalk  or  other  public  place 
In  such  city,  in  whole  or  in  part.  It  shall 
adopt  a  resolution  to  that  effect,  setting  forth 
a  description  of  the  place  to  be  improved, 
and  fnll  details,  drawings  and  specifications 
for  such  work."  What  the  Improvement 
shall  be  Is  not  defined  by  the  statute.  That 
Is  plainly  left  to  the  discretion  of  the  board. 
The  only  limitation  is  found  In  the  succeed- 
ing: section,- that  the  cost  shall  be  estimated 
according  to  tbe  whole  length  of  tbe  street 
or  alley,  "or  so  much  thereof  to  be  im- 
proved as  is  uniform  in  the  extent  and  kind 
of  tbe  proposed  Improvement,"  per  running 
foot.  Provided,  then,  the  Improvement  is 
uniform  in  kind  and  extent,  the  board  must 
say,  by  resolution,  what  tbat  Improvement 
shall  be.  The  end  to  be  attained,  however, 
namely,  the  better  preparation  of  the  street 
for  public  travel,  must  evidently  determine 
the  nature  of  the  Improvement  to  be  made. 
The  mere  grading  of  the  street  may  be  deem- 
ed sufficient  In  some  instances.  Afterwards 
it  may  be  thought  necessary  to  raise  the  cen- 
ter, or  roadbed,  and  sink  gutters  along  the 
sides,  so  as  to  make  a  drier  and  firmer  high- 
way. If  the  travel  Increases,  graveling  may 
be  thought  needful.  Finally  tbe  board  may 
be  of  opinion  that  the  street  has  become  so 
important  a  thoroughfare  that  it  should  be 
paved  with  brick  or  stone.  If  the  ground 
were  low  and  wet,  it  would  seem  that,  in 
connection  with  any  of  these  improvements, 
it  might  be  necessary  to  draw  tbe  water 
from  the  street  by  gutters,  drains,  or  other- 
wise, as  the  board  should  Judge  best  In 
this  case,  as  stated  in  plaintiff's  complaint. 
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the  board,  by  resolution,  expressed  its  Jnds- 
ment  to  the  effect  that  said  street  should  be 
improved  "by  grading  and  curbing  and  pav- 
ing the  roadway  with  brick  on  concrete  foun- 
dation, and  constructing  drains  or  sewers 
and  appurtenances  thereto."  The  uniformity 
of  the  whole  work,  as  well  as  the  particular 
purpose  of  the  drain  under  the  roadway,  are 
likewise  shown  in  the  complaint,  where  it  Is 
said:  "In  the  plans,  specifications,  notices, 
and  contract  fbr  the  said  work,  there  is  in- 
cluded, as  a  part  of  the  same  work,  and  un- 
der the  same  contract,  the  construction  un- 
derneath the  part  of  said  street  so  to  be  im- 
proved, for  Its  whole  length,  a  drain  or  sewer 
for  the  pretended  purpose  of  carrying  off  the 
surface  water  from  said  street,  which  may 
fall  thereon,  or  flow  thereon  from  neighbor- 
ing property  and  cross  streets."  Certainly, 
DO  purpose  is  here  indicated  but  the  improve- 
ment of  the  street.  Indeed,  the  complaint 
says  elsewhere  that  the  drain  Is  not  to  be 
used  as  an  ordinary  sewer,  no  Intersections 
or  connections  with  house  or  other  drains 
being  permitted.  It  is  therefore  built  ex- 
clusively for  the  Improvement  of  the  street, 
and  not,  except  Incidentally,  as  a  sewer. 
There  can  be  no  doubt  that  the  board  had 
power,  under  the  charter,  to  make  the  im- 
provement as  provided  for  in  the  resolution. 
Indeed,  It  would  appear  that  the  drainage  of 
the  street  was  a  necessary  part  of  the  im- 
provement. It  may  seem  that  it  would  have 
been  better  to  have  first  constructed  a 
sewer  along  the  street,  under  the  sewer  pro- 
visions of  the  charter,  and  then  lay  the  pave- 
ment under  the  provisions  for  street  im- 
provements, and  doubtless  this  would  be 
true  generally.  There  Is  nothing  shown, 
however,  from  which  we  may  discover  that 
the  board  abused  its  discretion  in  this  case; 
and  the  course  pursued,  for  aught  that  ap- 
pears, may  have  been  the  wisest,  under  the 
circumstances.  However  that  may  be,  it 
cannot  be  ^ald  that  the  draining  of  yraxec 
from  a  street  may  not  be  a  necessary  part  of 
the  improvement,  of  such  street.  And  in  this 
case>  as  we  tiave  seen,  the  board  was  of 
opinion  that  such  drainage  was  necessary. 
It  has  frequently  been  decided  that  a  drain 
may  ba  constructed  in  connection  with  other 
street  improvements,  and  as  a  part  of  the 
same.  Davies  v.  City  of  Saginaw,  87  Mlcli. 
439,  49  N.  W.  667;  Murphy  v.  City  of  Peoria, 
119  IlL  609,  9  N.  B.  895;  Cone  T.  City  of 
Hartford,  28  Conn.  303;  Hastings  v.  Colum- 
bus, 42  Ohio  St  585;  Bronson  v.  Borough  of 
WaUlngfopd,  64  Conn.  619,  9  Atl.  393;  6  Am. 
&  Eng.  Enc.  Law,  19.  See,  also,  Leeds  v. 
City  of  Richmond,  102  Ind.  372,  1  N.  B.  711; 
10  Am.  &  Eng.  Enc.  Law,  282. 

It  Is  further  contended  that  the  board  had 
no  authority  to  let  the  contract,  for  the  rea- 
son that,  in  compliance  with  section  73  of 
the  charter  (section  3844,  Rev.  St.  1894),  and 
within  10  days  after  the  confirmation  of 
the  resolution  ordering  the  work  done,  two- 
thirds  of  all  the  freeholders  residents  in  the 


city  of  Indianapolis,  owning  property  on 
such  part  of  said  street  so  to  be  Improved, 
remonstrated  la  writing  against  such  im- 
provement. The  words  ct  the  statute  are 
that,  after  the  confirmation  of  the  original 
resolution,  the  same  shall  be  conclusive  on 
all  persons,  unless,  within  10  days  thereaft- 
er, "two-thirds  of  aU  the  resident  freehold* 
era  upon  such  street  or  alley  remonstrate 
against  such  improvement"  Counsel  for  ap- 
pellant argue  that  "residoit  freeholders" 
here  means  resident  within  the  city,  and 
owning  property  upon  the  street;  while 
counsel  for  appellees  contend  that  the  words 
mean  what  they  seem  to  say,  namely,  resi- 
dent freeholden  upon  the  street  We  think 
the  latter  to  be  the  evident  meaning  and  In- 
tent of  the  law.  After  the  adoption,  but  be- 
fore the  confirmation,  of  the  resolution,  pro- 
vision is  made  for  notice  to  property  owners 
and  oth»B  interested  In  or  affected  by  the 
work,  and  for  the  hearing  of  remonstrances 
from  them.  Sections  63,  73,  of  the  charter; 
sections  3834,  3844,  Rev.  St  1894.  After  the 
confirmation  of  the  resolution,  10  days  addi- 
tional ore  allowed,  dnrlng  which  resident 
property  ownen  upon  the  street  may  make 
f  urth»-  remonstrance.  We  do  not  think  that 
a  second  remonstrance  was  Intended  for  all 
persons  within  the  city  who  might  own  prop- 
erty upon  the  street  The  right  to  a  second 
remonstrance  was  rather  a  favor  to  those 
most  particularly  Interested,  namely,  the  res- 
ident freeholden  upon  the  street  The  terms 
"resident  freeholders"  within,  near  to,  along, 
or  upon  a  given  place,  are  frequently  used 
la  this  and  other  statutes;  and  the  meaning 
Is  usually  limited  to  the  locality  so  desig- 
nated, unless  some  other  signification  is 
shown  by  the  context  In  the  statute  for 
the  opening  and  improvement  of  highways 
(sections  6742,  6760,  Rev.  St  1894;  sections 
6016,  6023,  Rer.  St  1881),  simUar  provision  Is 
made  in  favOT  of  freeholders  residing  aJaag 
the  line  of  the  proposed  improvement. 

Other  questions  discussed  by  counsel  need 
not  OS  we  think,  be  considered.  The  injunc- 
tion was  pnveriy  refused.  The  Judgment  Is 
affirmed. 

(143  iDd.  174) 

GLASSBURN  et  al.  t.  DEER  et  a!.!- 
(Supreme  0>art  of  Indiana.     Sept  23,  1805.) 
HiG  H  w  A  r  8 — Appsal—Rboord— Bonds. 
1.  Rev.  St  1894,  |  6754  (Rev.  St  1881.  • 

5027),  providing  that  any  person  oftgrieved  by 
the  decision  of  the  board  of  coramlBsioners  In 
laying  out  a  highway  may  appeal  therefrom, 
and  that,  in  case  proceedings  be  bad  in  mors 
than  one  county,  the  auditors  of  each  county, 
on  being  notified  of  snch  appeal,  shall  transmit 
to  the  court  to  which  the  appeal  is  taken  all 
the  proceedings  in  such  county,  and  upon  the  de- 
termination of  such  appeal  such  clerk  shall  no- 
tify the  auditors  of  all  the  counties  interested 
therein,  does  not  make  each  appeal  a  separate 
case,  which  must  be  brought  up  on  a  separate 
transcript  of  the  record. 

2.tfnder  Rev.  St.  1894,  {  6754  (Rev.  St 
1881,  {  5027),  providing  for  appeals  from  any 


1  Rebearlng  denied. 
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dedsion  of  th<>  board  of  eommUsIonera  in  lay- 
ing oat  a  highway,  and  the  filing  by  appellants 
of  a  bond  with  sarrity,  a  bond  given  by  one 
appellant,  with  another  appellant  as  snrety,  is 
sufficient. 

Appeal  from  circuit  court,  Jotmson  county; 
William  A.  Johnson,  Judge. 

Petition  by  Willis  H.  Deer  and  others  for 
the  establishment  of  a  highway.  From  a 
decision  of  the  board  of  commissioners 
•warding  damages,  Darid  Glassbum  and  oth- 
ers appeal. 

Miller  &  Bamett,  for  appellants.  Leach  & 
Barker,  for  appellees. 

McCABB,  J.  The  appellees  petitioned  the 
i>oard  of  commissioners  of  Johnson  county 
for  the  establishment  of  a  certain  public 
highway  in  said  county,  upon  which  yiewers 
were  appointed,  who  reported  in  favor  of  the 
public  utility  of  the  road.  Appellants  Cleve- 
land and  Cleveland  filed  their  joint  remon- 
strance against  tbe  public  utility  of  the  road. 
New  viewers  were  appointed  thereon,  who 
reported  in  favor  of  its  public  utility.  Ap- 
pellant Glassbum  filed  a  remostrance  for 
damages,  and  tbe  Clevelands  filed  a  remon- 
strance on  account  of  damages  to  them.  Ajh 
pellaot  Groseciose  filed  bis  remonstrance  for 
damages.  Reviewers  were  appointed  by  the 
board  to  assess  damages,  who  reported  assess- 
ing damages  in  favor  of  appellant  Groseciose 
in  the  sum  of  925.  No  other  damages  were  as- 
sessed. The  board  approved  the  report,  and 
ordered  tbe  highway  opened  on  tbe  payment 
of  said  damages  by  the  petitioners.  Appel- 
lants Glassbum,  Groseciose,  and  the  two 
Clevelands  appealed  to  the  circuit  court 
Glassbum  and  Groseciose  each  filed  a  sepa- 
rate appeal  bond,  with  the  same  surety,  John 
Hardin,  on  each.  The  two  Clevelands  filed 
a  Joint  appeal  bond  with  the  same  surety 
thereon  as  that  on  tbe  other  bonds,  namely, 
John  Hardin. 

On  the  motion  of  the  appellees,  the  peti- 
tioners, the  appeal  as  to  Groseciose  and 
Glassbnrn  was  dismissed  by  the  circuit  court, 
because  they  did  not  each  of  them  file  in  the 
circuit  court  a  separate  transcript  of  the  rec- 
ord and  proceedings  in  the  cause  before  tbe 
board  of  commissioners,  but  filed  only  one 
single  transcript  This  action  of  the  circuit 
court  is  called  in  question  by  the  assignment 
of  errors  here.  The  circuit  court  overruled 
appellees'  motion  to  dismiss  the  appeal  as  to 
the  two  Clevelands,  that  motion  being  urged 
In  that  court  on  the  same  ground  that  the 
motion  to  dismiss  as  to  Glassbum  and  Grose- 
ciose was  urged.  But  the  court,  for  some 
cause  not  disclosed  by  the  record,  appropri- 
ated the  transcript  to  the  benefit  of  the 
Clevelands,  and  retained  their  appeal  there- 
on in  court  Counsel  inform  us  In  their 
brief  that  It  was  done  because  tbe  deve- 
lands  were  tenants  in  common  in  the  lanas 
owned  by  .them  and  aCTected  by  the  road.  It 
Is  contended  by  the  appellants  that  any  one 
or  more  of  the  parties,  to  a  proceeding  to  es- 


tablish a  highway  may  appeal  from  the  final 
action  of  the  board  of  commissioners  thereon, 
and,  in  case  more  than  one  appeals,  it  may 
and  must  be  tried  as  one  appeal,  and  hence 
only  one  transcript  is  necessary.  The  ap- 
pellees, on  the  other  hand,  contend  that.  If 
more  than  one  appeal,  and  file  separate  ap- 
peal bonds,  and  seek  to  retry  questions  af- 
fecting the  separate  interests  of  each,— as, 
for  instance,  a  remonstrance  for  damages  tc 
the  separate  real  estate  of  each,— the  ap- 
peals must  be  separate,  and  can  only  be 
prosecuted  by  filing  a  separate  transcript  by 
each  one  In  the  circuit  court  In  support  of 
this  contention  appellees  cite  Leffel  v.  Oben- 
chain,  90  Ind.  60.  The  question  there  arose 
on  a  motion  to  dismiss  tbe  appeal  in  the  cir- 
cuit court  for  failure  to  file  an  appeal  tiond. 
In  the  commissioners'  court  after  a  report  of 
viewers  In  favor  of  tbe  public  utility  of  the 
road,  nine  landowners  affected  filed  separate 
remonstrances  denying  the  public  utility  of 
the  road,  and  asking  for  damages  In  case 
of  its  establishment  Bevlewers  thereupon 
appointed  reported  in  favor  of  Its  public 
utility,  and  assessed  damages  In  favor  of 
each  remonstrator.  Each  then  appealed  to 
the  circuit  court,  filing  bis  appeal  bond,  with 
one  of  the  other  remonstrators  as  his  surety 
thereon.  Separate  transcripts  were  filed, 
and  separate  cases  docketed.  In  the  circuit 
coint.  These  were  ordered  consolidated,  aft- 
er which  the  petitioners  moved  to  -  dismiss 
the  appeal  on  the  ground  that  an  appeal 
bond  had  not  been  executed  with  surety,  as 
required  by  statute.  This  motion  was  over- 
ruled,  the  cause  tried,  the  road  adjudged  of 
public  utility,  and  a  larger  amount  of  dam- 
ages assessed  to  each  remonstrator.  It  was 
there  said:  "Proceedings  to  establish  a  high- 
way, when  several  remonstrances  for  dan^ 
ages  sustained  by  each  of  them,  constitute  a 
single  suit  for  some  purposes;  while  for  oth- 
ers they  constitute  separate  suits.  An  issue 
formed  by  A.  as  to  bis  damages  affects  him 
and  tbe  petitioners  alone.  *  •  *  For  these 
reasons  we  think  each  remonstrator  could 
appeal  from  his  allowance,  and  that  his  bond 
was  not  bad  simply  because  signed  by  some 
other  remonstrator  as  surety."  This  Is  very 
far  from  holding  that  separate  transcripts 
must  be  filed  by  each  appealing  remonstra- 
tor. The  consolidation  of  the  sereral  ap- 
peals brought  on  separate  transcripts  in  that 
case  Is  a  taolt  recognition  of  the  right  of 
such  several  appealing  parties  to  the  circuit 
court  to  prosecute  th^r  appeals'  on  one  tran- 
script 

In  Reynolds  t.  Shults,  106  Ind.,  at  page  294, 
6  N.  B.  61©i  It  was  said:  "In  Schmied  t. 
Keeney,  72  Ind.  809,  it  was  held,  as  we  have 
uniformly  held,  both  before  and  since,  tbat 
upon  an  appeal  from  an  order  of  the  county 
board,  In  a  proceeding  for  the  location  of  a 
public  highway,  to  the  circuit  court  of  the 
county,  the  cause  most  be  tried  de  novo;  that 
la,  all  questions  In  Issue  l)efore  the  county 
board  on  such  appeal  must  be  tried  anew  fo 
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the  circuit  court.  The  ceurt  there  said:  "Where 
a  remonstrance  is  filed  by  the  owner  of  lands, 
either  against  the  public  utility  of  the  pro- 
posed highway  or  on  account  of  damages  he 
will  sustain  by  the  establishment  of  such 
highway,  such  remonstrance  constitutes  an 
answer  to  the  petition,  and  tenders  an  issue 
which  must  be  examined  by  the  commission- 
ers, and  must  be  tried  on  appeal  to  the  circuit 
court.  Where  such  landowner  remonstrates 
against  the  public  utility  of  the  road  and  also 
on  account  of  the  damages,  two  issues  are  pre- 
sented, which  must  be  tried  in  the  circuit 
court  on  appeal  from  proceedings  to  estab- 
lish the  highway.' "  To  the  same  effect  are 
Ooyner  v.  Boyd,  56  Ind.  166;  Scraper  t.  Pipes* 
69  Ind.  168;  Bowers  v.  Snyder,  66  Ind.  840; 
Grlmwood  t.  Macke,  79  Ind.  100;  Fleming  t. 
Height,  95  Ind.  78;  Ice  Ck>.  y.  Lay,  103  Ind. 
48,  2  N.  E.  222.  According  to  appellees'  con- 
tentlon,  if  there  were  100  dissatisfied  remon- 
strators,  and  they  appeal  from  the  order  of 
the  board,  there  must  be  100  separate  tran- 
Kripts  of  the  same  record  filed  in  the  circuit 
court,  or  no  appeal  can  be  prosecuted  if  they 
have  filed  remonstrances  for  damages  only. 
That  would  make  100  cases  to  be  tried  in  the 
drcnlt  court  on  appeal  from  the  board  of  com- 
missioners in  a  highway  case  that  was  tried 
before  the  board  as  a  single  case.  The  appeal 
authorized  by  the  statute  In  such  cases 
(Bums'  Rev.  St  1894,  §  6754;  Rev.  St.  1881, 
I  6027),  it  has  been  correctly  held,  can  only  be 
prosecuted  from  the  final  order  or  judgment 
of  the  board  putting  an  end  to  and  making 
a  final  disposition  of  the  cause.  Freshour  t. 
Turnpike  Cio.,  104  Ind.  463,  4  N.  B.  167;  Smith 
V.  Scearce,  34  Ind.  285.  And  it  has  been  de- 
cided by  this  court  again  and  again  tbat  on 
appeal  in  such  cases  not  only  that  the  case 
must  be  tried  de  novo,  but  that  the  whole 
case  must  be  tried  de  novo.  Bowers  v.  Sny- 
der, 66  Ind.  340;  Scraper  v.  Pipes,  supra,  and 
authorities  cited;  Hays  t.  Parrlsh,  52  Ind. 
132.  What  is  meant,  then,  by  tiie  whole 
case?  Plainly  It  must  be  such  case  as  was 
made  by  the  Issues  presented  before  the  board 
of  commissioners.  Reynolds  t.  Shults,  supra; 
Scbmied  t.  Keeney,  supra.  In  Oreen  v.  El- 
liott, 86  Ind.,  at  page  66,  this  court  said: 
"The  same  proceedings  cannot  be  had  In  the 
circuit  court  as  before  the  county  board.  In 
the  circuit  court  the  matter  to  be  tried  de 
noTO  is  the  matter  which  was  In  controyersy 
before  the  county  board,  unless  the  Issues  l>e 
amended  in  the  circuit  court  •  •  •  The 
petitioners  are  not  required  to  prove  In  the 
circuit  court  matters  upon  which  no  issue  was 
made  below,  or  matters  the  regularity  of 
which  was  either  expressly  or  impliedly  ad- 
mitted below." 

In  Jamleson  y.  Board,  66  Ind.  466,  Metsker 
remonstrated  before  the  county  board  on  the 
ground  that  the  proposed  highway  would  be 
of  no  public  benefit  The  reviewers  thereup- 
on appointed  by  the  board  reported  that  It 
would  be  of  public  utility.  Metsker  thereup- 
on remonstrated  on  account  of  damages  re- 


sulting to  him  from  the  opening  of  said  high- 
way. Reviewers  thereupon  appointed  report- 
ed that  he  would  sustain  no  damages,  which 
report  was  approved,  and  the  highway  estab- 
lished by  the  board.  Metsker  took  two  sepa- 
rate appeals,  one  from  the  order  of  the  board 
denying  his  claim  for  damages,  and  the  other 
from  the  order  declaring  the  proposed  road  of 
public  utility.  In  the  circuit  court  there  was 
a  verdict  and  Judgment  that  the  road  was  of 
public  utility,  and  that  it  be  established,  and 
that  Metsker  would  be  damaged  to  the  amount 
of  $150.  The  circuit  court,  before  trying  the 
appeals,  consolidated  them  into  one  cause, 
and,  after  Judgment,  on  motion  taxed  half  the 
costs  against  Metsker.  It  was  there  said,  at 
page  473:  "On  this  state  of  facts,  It  seems  to 
us,  that  It  would  have  been  unjust  and  Ineq- 
uitable to  have  taxed  the  entire  costs  of  the 
consolidated  case  against  the  appellants.  The 
appellee,  Metsker,  had  r&cy  unnecessarily,  In 
our  opinion,  made  two  cases  out  of  one,  and 
they  had  been  continued  as  separate  cases.  In 
the  court  below,  for  about  eighteen  months, 
before  they  were  consolidated."  It  Is  true,  a 
remonstrance  asking  damages  by  one  land- 
owner tenders  a  separate  Issue  between  such 
remonstrator  and  the  petitioners  In  which  oth- 
er landowners  affected  are  not  interested,  but 
that  does  not  make  such  remonstrance  a  sep- 
arate cause  from  the  petition  and  the  high- 
way proceeding.  The  only  Issues  triable  in 
the  circuit  court  on  appeal  are  those  formed 
by  the  petition  and  remonstrance.  Schmled 
V.  Keeney,  supra;  Green  v.  Elliott,  supra. 
These  issues  all  pertain  and  belong  to  one 
entire  cause,  and  that  is  the  establishment  of 
the  entire  proposed  highway,  with  all  the  In- 
cidents thereto  belonging,  as  provided  In  the 
statute.  It  cannot  be  cut  up  and  divided  into 
a  multiplicity  of  causes  after  It  leaves  the 
commissioners'  court  by  appeal  to  the  circuit 
court  It  Is  but  one  cause  in  the  commis- 
sioners' court,  though  there  may  be  several  is- 
sues in  which  all  the  parties  are  not  Interest- 
ed; yet  these  are  mere  incidents  to  that  one 
cause,  and  that  cause  does  not  dunge  its  na- 
ture by  a  transfer  into  the  circuit  court  on  ap- 
peal. It  still  remains  a  unit  there.  This  Is 
evident  from  several  other  provisions  of  the 
statute  on  the  subject  The  fiist  14  sections 
of  the  original  act  carried  forward  Into  the 
several  revisions  of  our  statutes,  provide  for 
the  establishment  of  highways  running  into 
more  than  one  county.  Bums'  Renr.  St.  1894, 
§1  6726-6789,  inclusive  (Rev.  St  1881,  H  5001- 
6014).  The  manner  of  proceeding  is  very 
much  like  that  provided  In  the  succeeding  sec- 
tions as  to  the  establljAment  of  highways 
running  Into  but  one  county  only.  But  it  la 
provided  that  copies  of  the  petition  shall  be 
filed  with  the  auditor  of  each  of  the  other 
counties  through  which  the  prc^xMed  road  Is 
to  pass,  and  provision  Is  also  made  for  the  fil- 
ing of  remonstrances  by  landowners  affected 
in  each  county  with  the  auditor  of  the  respec- 
tive cotmtiee.  It  requires  the  concurrence  of 
a  majority  of  the  coving  boards  to  establish 
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the  road  racstlon  or  eliaisKe.  No  proylalon  Ib 
made  In  those  aectlons  for  an  appeal  In  any 
case.  But  among  the  sections  relating  to 
siKh  proceedings  in  a  single  county  Is  section 
6754,  Bnms'  Kev.  St  IS&l  (section  S027,  Rev. 
St  1S81),  the  first  part  of  which  provides 
fbr  an  appeal  In  case  of  proceedings  to  estab- 
lish a  highway  In  one  connty  only,  and  the 
latter  part  of  the  section  provides  that:  "In 
case  proceedings  shall  be  had  In  more  than 
one  county,  the  auditors  of  each  county,  on 
being  notified  of  such  appeal  by  the  auditor  of 
the  county  In  which  the  appeal  is  talien,  stiaU 
transmit  to  the  clerk  of  the  court  to  which 
fbe  appeal  is  taken  all  the  proceedings  in  such 
connty,  and  upon  the  determination  of  such 
appeal  such  derk  shall  notify  the  anditors  of 
all  the  counties  Interested  thereof."  Under 
this  provision  there  may  have  been  sevettU 
reroonstrators  hi  the  other  counties,  some  of 
whom  bad  damages  assessed  to  them,  and 
others  In  whose  favor  no  damfiges  were  as- 
sessed, none  of  whom  have  taken  any  appeal. 
And  yet  the  appeal  taken  In  the  other  connty 
brings  to  the  circnlt  court  of  that  county  all 
the  proceedings  In  each  county,  though  there 
Is  no  appeal  taken  In  any  county  but  the  one. 
So  strongly  did  the  legislature  deem  the  ap- 
peal provided  for  In  such  cases  an  entirety, 
or  but  a  single  appeal  in  each  highway  case, 
that  they  provided  that  when  an  appeal  Is 
taken  in  one  county  It  carries  with  it  all  the 
proceedings  In  each  connty,  whether  there  Is 
any  appeal  in  such  other  counties  or  not, 
where  the  proposed  road  extends  into  more 
than  one  county.  In  such  a  case  it  takes  all 
the  proceedings  In  each  county  to  be  sent  t» 
the  court  of  the  county  where  an  appeal  has 
been  taken  to  constitute  one  appeal,  though 
there  Is  no  appeal  in  any  other  county.  It 
certainly,  therefore,  cannot  be  maintained 
that  the  legislature  meant  to  require  several 
and  separate  transcripts  of  the  same  record 
to  be  filed  In  order  that  several  appealing  pai> 
ties  may  prosecute  an  appeal  from  the  final 
order  of  the  board  establishing  a  highway 
running  Into  a  single  county. 

Rich  V.  Starbuck.  46  Ind.  310,  cited  by  the 
appellees,  has  no  application,  because  In  that 
case  one  appeal  was  attempted  to  be  prose- 
cuted from  two  separate  judgments  in  the 
common  oleas  court  to  this  court,  the  party 
attempting  to  Appeal  being  plaintilT  In  one 
case  and  defendant  in  the  other.  He  em- 
braced both  records  In  one  transcript,  under 
one  certificate,  and  his  appeal  was  rightly 
dismissed  by  this  court  for  those  reasons. 
Section  197,  Elliott,  App.  Proc,,  also  cited 
by  apptilees,  asserts  nothing  more  than  the 
same  principle. 

The  appellees  have  filed  an  answer  In  bar 
of  the. assignment  of  errors,  or  In  bar  of  the 
appeal  as  to  the  appellant  Orosecloee.  The 
answer  states  that  the  amount  of  damages 
assessed  In  favor  of  Groseclose,  being  $26, 
was  paid  by  the  petitioners  Into  the  county 
treasnry  for  tats  use,  and  was  paid  to  and  ac- 
cepted by  him  on  the  Ctb  day  ef  March,  188S, 


the  treasurer  taking  his  receipt  flierefor. 
This  answer  Is  verified.  The  final  order  of 
the  board  establishing  the  road  was  made 
on  December  12,  1803,  and  on  the  4th  day  of 
September,  1884,  the  circuit  court  entered  the 
final  Judgment  of  dismissal  of  the  appeal  as 
to  Groseclose  and  Olassbum.  So  that,  when 
the  appeal  as  to  these  appellants  was  dismiss- 
ed tlie  damages  bad  not  yet  been  paid.  Neither 
had  such  payment  been  made  when  the  tran- 
script was  filed  In  this  court,  and  the  appeal 
taken,  if  we  take  for  granted  the  facts  stated 
In  the  answer  In  bar  of  the  appeaL  It  is  con- 
tended by  the  appellees  that  It  la  establislied 
law  that  a  party  cannot  accept  the  benefits 
of  a  Judgment,  and  at  the  same  time  main- 
tain and  prosecute  an  appeal  therefrom  to  ro- 
verse  it,  or  in  any  way  question  the  Judg- 
ment; and  dte  Clark  v.  Wright,  67  Ind.  224; 
Sterne  v.  Vert,  108  Ind.  232,  0  N.  E.  127;  Id^ 
111  Ind.  408,  12  N.  B.  719;  McCracken  v. 
Cabel.  120  Ind.  266,  22  N.  B.  136;  Newman 
V.  Klser,  128  Ind.  258,  28  N.  B.  1006.  Many 
other  cases  assert  the  same  doctrine,  and  It 
seems  to  be  a  well-established  rule  every- 
where. 2  McKInney,  Enc.  PI.  &  Prac.  174, 
175,  and  authorities  there  cited.  It  is  to  be 
observed,  however,  that  the  judgment  ap> 
pealed  from  In  the  appeal  of  Groseclose  to 
this  court  is  not  the  Judgment  the  payment 
of  which  he  Is  charged  In  the  answer  with 
accepting.  The  Judgment  from  which  be 
has  appealed  to  this  court  Is  the  Judgment 
of  the  circuit  court  dismissing  hia  appeal 
from  the  commissioners'  court  It  Is  the 
Judgment  In  the  commissioners'  court,  from 
which  that  appeal  was  taken,  whereof  the  an- 
swer charges  him  with  accepting  the  pay- 
ment It  is  further  to  be  observed  that  there 
Is  no  reply  denying  the  answer,  nor  proof 
thereof,  except  the  verification  thereof.  Said 
appellant  Groseclose,  by  accepting  the  pay- 
ment of  the  amount  of  damages  awarded 
him  In  the  commissioners'  court,  has  w&Ived 
bis  right  to  further  contest  the  amount  of 
damages  he  has  sustained,  or  the  public  utili- 
ty of  the  road,  and  ther^ore  Is  not  in  a  con- 
dition to  complain  of  the  dismissal  of  his  ap- 
peal by  the  circuit  conrt,  and  therefore  it 
amounts  to  a  release  of  the  error  in  the  cir- 
cuit court  in  dismissing  his  appeal.  He  was 
duly  notified  In  writing,  long  before  the  an- 
swer in  bar  of  the  appeal  was  filed,  the  serv- 
ice of  which,  attached  to  the  answer,  be  ac- 
knowledged, Informing  him  that  such  answer 
would  be  filed.  He  has  not  seen  fit  to  put 
in  any  denial  of  the  facts  therein  stated  In 
any  form  of  pleading  or  otherwise.  There- 
fore, under  the  established  rules  of  practice 
in  this  court,  we  are  authorized  to  presume 
that  the  facts  stated  In  the  answer  are  true. 
Buntin  V.  Hooper,  69  Ind.  589;  Day  v.  School 
City  of  Huntington,  78  Ind.  280;  Elliott,  App. 
Proc.  H  408-410,  and  authorities  there  dted. 
Having  waived  the  error  of  the  circuit  court 
In  dismissing  his  appeal,  the  judgment  of 
that  court  as  to  Groseclose  is  affirmed,  and 
as  to  Glaasbnm  tlie  Judgment  la  reversed, 
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with  Instructions  to  oyerrnle  tbe  motion  to 
dismiss  his  appeal,  and  for  further  proceed- 
ings in  accordance  with  this  opinion. 


(142  Ind.  U8) 

SANDAGB  et  al.  r.  STtJDEBAKER  BROS. 
MANUF'G  CO. 

(Supreme  Conrt  of  Indiana.    Sept.  27,  1893.) 

Patbhtb — AssiaNUENT  or  Lbttbks — Rsscissioii — 

RESTRAII7IN0  ACTION. 

1.  Where  letters  patent  were  assigned  by 
the  patentee,  with  a  guaranty  of  Talidity,  but 
they  were  afterwards  declared  to  be  void^  the 
assignee  is  entitled  to  an  injunction  restraining 
the  patentee  from  bringing  suits  in  a  foreign 
jurisdiction  to  recover  the  unpaid  installment  of 
the  purchase  price. 

2.  To  effect  a  rescission  of  sale,  and  reooTer 
back  the  purchase  price  of  letters  patent  de- 
clared to  be  invalid,  it  is  only  necessary  that 
the  vendee  offer  to  return  the  letters. 

3.  Rev.  St  1881,  »  6054-<;036  (Rev.  St 
1894,  «  8130-8132),  provide  that  it  shall  be 
unlawful  for  any  person  to  sell  any  patent  right 
in  any  county  without  filing  with  the  clerk  of 
the  court  of  such  county  copies  of  the  letters 
patent,  and  require  that  the  obligation  given  for 
such  patent  shall  have  the  words,  "given  for  a 
patent  right,"  inserted  .  therein.  Seld,  that  a 
failure  to  comply  with  said  sections  renders  the 
sale  of  a  patent  invalid,  as  to  the  parties  them- 
selves. 

4.  Rev.  St  1881,  H  6064-6056  (Rev.  St 
1894,  il  8130-8132),  Imposing  a  penalty  on  a 
vendor  of  patent  rights  who  falls  to  file  copies 
of  his  letters  in  the  office  of  the  clerk  of  the 
county  court,  etc.,  are  not  in  conflict  with  the 
federal  constitution. 

6.  A  citizen  of  one  state  may  be  enjoined 
from  prosecuting  an  action  against  another  citi- 
zen of  the  same  state,  in  a  foreign  jurisdiction, 
for  the  purpose  of  evading  the  laws  of  his  own 
state. 

6.  Where  a  written  contract  of  sale  of  a 
patent  right  recited  that  the  vendor  guarantied 
the  validity  of  the  letters  patent,  and  that  con- 
tract was  afterwards  supplemented  by  another 
relative  to  the  payment  of  costs  in  case  of  liti- 
gation over  the  itatent,  parol  evidence  is  not  ad- 
missible to  show  that  the  second  contract  was 
made  in  consideration  that  the  vendor  would  be 
relieved  from  his  liability  assumed  in  the  first 
contract,  in  guarantying  the  validity  of  the  pat- 
ent 

Appeal  from  circnit  conrt,  St  Joseph  coim- 
ty;  Daniel  Noyes,  Judge. 

Action  by  the  Stndeliaker  Bros.  Manufac- 
turing Company  against  Joshua  Sandage 
and  another  to  recover  certain  moneys  i>aid 
for  a  patent,  and  for  other  relief.  Plaintiff 
had  Judgment,  and  defendants  appeal.  Af- 
firmed. 

A.  L.  Brick  and  Chas.  Flckard,  for  appel- 
lants. Andrew  Anderson  and  h.  Hubbard, 
for  appellee. 

JORDAN,  J.  The  only  questions  arising 
and  argued  by  appellants  in  this  appeal  are 
those  based  upon  the  alleged  error  of  the 
court  In  overruling  their  separate  motions 
for  a  new  trial.  Two  principal  propositions 
are  presented  for  our  consideration  by  ap- 
pellants' learned  counsel,  namely:  (1)  That 
the  decision  of  tbe  court  is  not  sustained  by 
Bufficient  evidence,  and  is  also  contrary  fo 


law;  (2)  that  the  court  erred  In  excluding 
certain  evidence  of  the  appellant  Joshua 
Sandage.  Appellee,  by  this  action,  sought 
to  recover  a  certain  sum  of  money  paid  by 
It  to  appellant  Sandage  m  the  purchase  of 
letters  patent  for  an  improvement  In  steel 
skeins,  and  to  enjoin  him,  together  with  bis 
coappellant,  the  Sandage  Steel-Skein  Com- 
pany, from  bringing  or  further  prosecuting 
suits  in  the  courts  of  Cook  county,  in  tbe 
state  of  Illinois,  upon  certain  contracts  in 
writing,  mentioned  in  the  complaint,  and  for 
the  cancellation  of  these  contracts.  The 
complaint  is  in  two  paraprapbs  and  the  fol- 
lowing is,  substantially,  a  correct  summary 
of  the  facts,  as  alleged  in  this  pleading: 
Appellants,  at  and  long  before  the  com- 
mencement of  this  action,  were  residents, 
and  bad  their  domiciles,  at  tbe  city  of  South 
Bend,  Ind.  Appellee  is  a  cMDoratlon,  also 
having  its  domicile  at  said  city,  long  prior 
to  the  instituting  of  this  action,  and  is  there 
engaged  In  the  business  of  manufacturing 
wagons  and  carriages.  On  July  19,  1882, 
appellant  Sandage  was  the  owner  of  certain 
letters  patent  for  an  Improvement  of  steel  axle 
skeins.  Issued  to  him  by  the  government  of 
the  United  States.  On  the  date  mentioned 
he  sold  and  transferred  these  letters  patent 
to  the  appellee  by  a  contract  in  writing  ex- 
ecuted by  him  and  app^lee.  By  this  contract 
the  latter  agreed  to  manufacture  the  patent- 
ed skein,  and  to  employ  Sandage  as  a  fore- 
man in  its  factory  for  a  period  of  two  years, 
at  a  salary  of  $1,500  per  year,  and  to  pay 
him  $2,000  in  cash,  and  one-third  of  the  net 
profits  arising  from  the  manufacture  of  the 
skeins,  until  he  should  receive  $20,000.  Sand< 
age  agreed  to  also  assign  to  the  company 
any  improvements  which  he  might  make 
In  the  patent,  and  In  the  contract  he  guar- 
antied the  validity  of  the  letters,  and  agreed 
to  pay  all  costs  and  expenses  in  enforcing 
and  sustaining  the  same,  and  to  defend  the 
appellee  in  all  suits  for  infringements,  and 
to  pay  all  costs  and  expenses  occasioned 
thereby.  Upon  the  execution  of  this  con- 
tract, and  the  transfer  of  these  letters  to 
appellee.  It  erected  buildings  and  provided 
machinery,  and  engaged  in  the  making  and 
selling  of  the  steel  skeins;  and  Sandage 
was  taken  into  its  employ  for  two  years,  as 
per  agreement  He  was  paid  bis  stipulated 
salary,  also  $2,000  in  cash,  and,  in  addition, 
appellee  paid  him  $7,000  in  profits  accruing 
up  to  1886,  as  the  consideration  for  the  sale 
and  assignment  of  the  patent  On  Novem- 
ber 20,  1886,  the  parties  executed  what  was 
termed  a  "supplemental  contract,"  whereby 
they  changed  the  original  agreement  by  pro- 
viding that  Sandage,  as  a  final  and  addi- 
tional compensation  for,  and  in  considera- 
tion of,  his  letters  patent,  and  any  Improve- 
ment he  might  make  thereon  during  the  life 
of  the  patent,  should  be  paid  by  the  appel- 
lee tbe  sum  of  $13,000,  to  be  payable  as  fol- 
lows, to  wit:  January  1, 188S,  $4,000;  January 
1,  1888,  $3,000;  January  1, 1S90,  $4,000;  Jan- 
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uaiy  1,  1891,  $2,000.  It  was  further  proyid- 
ed  in  tbis  supplemental  contract  that  in  the 
event  that  appellee  was  compelled  to  de- 
fend its  right  and  title  to  the  patent,  or  if  it 
should  find  it  necessary  to  prosecute  per- 
sons for  infringements  between  November 
26,  1886,  and  January  1,  1891,— the  date  of 
the  last  payment,— then  and  in  that  event 
the  reasonable  ezipenses  of  these  suits 
should  be  paid  by  Sandage,  to  an  amount 
not  to  exceed  the  final  payment  of  $2,000; 
but,  in  tlie  event  the  appellee  brought  a  suit 
and  was  defeated,  app^ant  was  not  to  be 
held  liable  for  the  costs  of  such  suit  It  was 
also  stipulated  that:  "So  much  of  the  agree- 
ment made  between  the  Studebaker  Bros. 
Manufacturing  Company  and  Joshua  Sand- 
age  on  the  10th  day  of  July,  1882,  as  relates 
to  the  payment  by  the  said  Studebaker  Bros. 
Manufacturing  Company  to  the  said  Sandage 
of  moneys  for  and  in  consideration  of  his 
letters  patent  herein  indicated,  or  which 
is  In  any  way  Inconsistent  with  this  agree- 
ment, is  hereby  repealed  and  made  of  no  ef- 
fect The  other  particulars  of  said  first 
agreement  to  continue  and  remain  in  full  ef- 
fect." On  January  3,  1888,  appellee  paid 
Sandage  $4,000,  being  the  installment  due, 
under  the  supplemental  agreement,  on  the 
1st  of  that  month.  After  receiving  said  sum, 
appellant,  in  November,  1889,  made  an  as- 
signment of  both  the  aforesaid  contracts  to 
his  coappellant,  the  Sandage  Steel-Skein 
Company.  The  second  installment,  of  $3,- 
000,  was  not  paid  at  maturity;  and  the  lat- 
ter company,  claiming  to  be  the  holder  of 
these  contracts,  by  virtue  of  an  assignment 
to  them  by  Sandage,  brought  an  action  in 
the  circuit  court  of  Cook  county,  111.,  upon 
the  contract,  in  the  name  of  Joshua  Sandage, 
for  its  use,  against  appellee,  to  recover  this 
unpaid  installment.  In  1800,  after  the  sec- 
ond installment  of  money  specified  In  the 
second  or  supplemental  contract  had  become 
due,  and  which  appellee  had  refused  to  pay, 
the  Sandage  Steel-Skein  Company  com- 
menced a  second  action  in  the  same  court 
against  appellee  to  recover  this  latter  install- 
ment. After  the  assignment  of  these  con- 
tracts to  said  steel-skein  company,  and  the 
commencement  of  these  actions,  in  January, 
1890,  appellee  began  a  siilt  in  the  circuit 
court  of  the  United  States,  at  Chicago,  IlL, 
against  the  Illinois  Iron-Bolt  Company,  for 
an  infringement  of  said  patent,  and  on  Jan- 
uary 27,  1880,  served  both  of  the  appellants 
with  notice  to  the  effect  that  such  an  action 
had  been  commenced  in  that  court,  and  that 
the  validity  of  the  patent  would  be  assailed 
and  in  Issue  therein,  and  requested  that  said 
parties  assist  in  said  cause,  in  defending  the 
validity  of  the  letters  patent;  claiming  an  es- 
toppel against  them  by  any  Judgment  that 
might  be  rendered  therein  against  the  va- 
lidity of  the  patent.  At  the  March  term, 
1890,  of  said  United  States  court,  in  said  ac- 
tion, these  letters,  by  that  court,  were  ad- 
Judged  and  held  to  be  invalid,  for  want  of 


novetty.  42  Fed.  62.  Thereupon,  on  May  16, 
1880,  appellee  executed  and  tendered  to  ap- 
pellant Joshua  Sandage  a  reassignment  of 
said  letters,  and  a  cancellation  of  said  con- 
tracts, and  requested  him  to  repay  to  it  the 
sum  of  $20,000,  all  of  which  was  refused  by 
him.  A  like  demand  for  cancellation  of  said 
contracts  was  made  upon  the  Sandage  Steel- 
Skein  Company,  wliich  was  also  refused. 
That,  in  addition  to  the  two  suits  already 
commenced  by  said  skein  company  against 
appellee,  said  company  was  threatening  to 
bring  other  actions  on  these  contracts  In  the 
courts  of  Illinois,  and  attach  appellee's  prop- 
erty situated  in  that  state.  Sandage,  at  the 
time  of  the  sale  of  the  patent  right  to  the 
appellee,  had  wholly  failed  and  neglected  to 
comply  with  the  requirements  of  sections 
6054,  6055,  Bev.  St  1881  (sections  8190,  8131, 
Bev.  St  1^84),  in  relation  to  the  sale  of  pat- 
ent rights,  and  sold  bis  said  patent  to  appel- 
lee In  violation  of  this  statute.  The  supreme 
court  of  Illinois  having  held  a  statute  of 
that  state  in  relation  to  patents  (being  one 
similar  to  the  -statute  cited  above)  void  on 
the  ground  that  it  violated  the  federal  con- 
stitution, it  is  averred  that  the  appellants 
have  resorted  to  the  courts  of  Illinois  In  or- 
der to  escape  the  laws  of  Indiana  on  that 
subject  It  is  also  averred  that  after  tflls 
action  was  commenced,  and  a  temporary  re- 
straining order  was  granted  against  the  ap- 
pellants, they  made  a  sale  of  these  contracts 
in  suit  to  a  resident  of  Chicago,  111.  It  is  al- 
so shown  that  the  tender  of  a  reassignment 
of  this  patent  was  continued  by  bringing  the 
same  into  court  for  appellants'  use.  These 
are  the  conspicuous  facts,  as  presented  by 
the  record  in  this  action.  A  trial  upon  the 
issues  Joined,  in  the  lower  court,  resulted  in 
a  Judgment  to  the  effect  that  appdlants  be 
perpetually  enjoined  from  prosecuting  or 
commencing  any  suit  or  suits  for  the  pur- 
pose of  enforcing  the  contracts  in  question, 
and  that  the  same  be  canceled  and  delivered 
up  to  appellee,  and  that  appellee  recover  of 
Joshua  Sandage  the  sum  of  $13,447.42  and 
costs. 

One  of  the  contentions  of  appellants  is  that 
"the  facts  in  this  case,  as  alleged  in  the  plead- 
ings and  as  shown  by  the  proofs,  do  not  make 
such  a  case  as  entitled  the  appellee  to  the 
equitable  relief  prayed  in  the  petition,  and 
granted  by  the  decree."  Upon  the  contrary, 
appellee  contends  that  the  evidence  fully  au- 
thorized and  Justified  the  court  In  finding 
that  the  appellants  commenced  tbeir  suit  in 
the  state  of  Illinois  for  the  purxjose  of  evad- 
ing the  laws  of  Indiana,  and  thereby  gaining 
an  advantage  over  the  appellee  in  the  forum 
of  a  sister  state.  We  have  examined  the  evi- 
dence in  the  record,  and  are  of  the  opinion 
that  it  establishes  the  facts  alleged  in  the 
complaint  and  sustains  the  finding  and  Judg- 
ment of  the  court  It  is  insisted  by  counsel 
for  the  appellants  that  the  alleged  facts  In 
the  case  at  bar  are  a  complete  and  adequate 
defense  at  law  to  the  actions  commenced 
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upon  the  contracts  In  controrersy  In  tbe 
courts  of  niinoLs.  Conceding  this  contention, 
however,  can  it  be  urged,  consistent  with  rea- 
son, that  this  principle  of  equity  can  be  In- 
voked to  require  appellee,  under  the  facta,  to 
go  Into  the  courts  of  another  state,  and  there 
assail  these  contracts  by  pleading  the  facts 
In  bar  to  tbe  actions  therein  pending?  This 
contention  cannot  be  sustained  upon  any  rea- 
sonable grounds.  It  Is*  however,  a  familiar 
rule  that  it  is  not  sufficient  that  there  is  a 
remedy  at  law,  but  the  same  must  be  plain 
And  adequate,  and  as  practical  and  efficient 
to  the  ends  of  Justice,  and  its  prompt  admin- 
Istratlcm,  as  is  the  remedy  In  equity.  It  is 
manifest,  we  think,  that  liad  appellee  been 
«<»npeUed  to  avail  Itself  of  the  facts  on 
which  it  based  its  cause  of  action  in  this  case, 
as  a  cause  of  defense  to  the  suits  already 
commenced  by  tbe  appellee,  or  to  others  that 
they  might  institute  upon  the  obligation  In 
-question.  Its  remedy  would  not  have  hem 
-as  adequate  and  efficient  as  the  one  invoked 
In  this  cause.  Two  actions  had  been  com- 
menced upon  the  alleged  Invalid  contract, 
and  another  was  threatened,  In  order  to  re- 
cover the  Installment  of  |2,000  not  yet  ma- 
tured. By  waiting  to  contest,  by  way  of  de- 
fense^  the  right  of  appellants  to  enforce  these 
payments  of  money  under  this  contract,  ap- 
pellee mieht  have  been  at  least  harassed  by 
and  subjected  to  repeated  and  vexatious  liti- 
gation, and  much  expense  incident  thereto, 
by  appellants,  or  those  to  whom  they  might 
have  assigned  the  contract  In  controversy. 
By  appealing  to  a  court  of  equity,  the  remedy 
was  at  once  adequate  and  complete,  and  by 
one  action  all  the  relief  to  which  appellee  was 
entitled  under  the  facts  could  be  awarded. 

Counsel  further  contend  that  appellee  was 
not  entitled  to  have  this  contract  rescinded 
until  It  bad  placed  Sandage  in  statu  quo.  We 
recognize  the  full  force  of  the  rule  that,  where 
a  party  desires  to  rescind  a  contract,  be  must 
do  so  in  toto,  and  return  the  consIderatlOD 
which  he  received  thereunder,  and  otherwise 
do  that  which  will  put  him  and  the  other 
party  in  statu  quo.  But  what  was  necessary 
to  be  done,  in  view  of  the  facts  and  circum- 
stances in  this  case,  to  put  Sandage  in  statu 
quo?  All  tliat  appellee  received  from  blm 
was  an  assignment  of  his  right  and  title  to 
the  patent  right  in  question.  This  right  prov- 
ed to  be  Invalid  and  worthless,  and  appellee 
reassigned  the  letters,  and  tendered  back  the 
same  to  Sandage.  This,  evidently,  In  onr 
opinion,  was  all  that  appellant  could,  at  the 
farthest,  demand.  Sandage  had  guarantied 
the  validity  of  these  letters.  Their  validity 
was  assailed  in  a  court  of  competent  Jurisdic- 
tion. Of  this  fact  he  was  notified,  and  re- 
quested to  sustain  them.  They  Were  ad- 
judged by  the  court  to  be  void  for  the  reason 
herein  stated.  By  this  Judgment  appellant 
was  bound.  That  money  paid  for  worthless 
securities  or  rights,  or  where  the  purchaser 
does  not  get  that  for  which  the  money  was 
paid,  may  be  recovered  back,  is  a  well-settled 


proposition.  Whart.  Cont.  S  744;  Ben  J.  Sales, 
p.  540;  Burt  V.  Bowles,  69  Ind.  1;  Jarboe  v. 
Severin,  85  Ind.  486.  It  was  established  on 
the  trial  that  Sandage  had  failed  to  comply 
with  the  prerequisites  of  sections  6054,  6055, 
Bev.  St  1881  (sections  8130,  8131,  Rev.  St 
1894),  by  neglecting  to  ffie  copies  of  his  let- 
ters with  the  clerk  of  the  circuit  court  of  St. 
Joseph  county,  wherein  the  said  patent  was 
sold,  and  by  not  inserting  in  the  written  con- 
tract wherein  appellee  obligated  Itself  to  pay 
the  purchase  price  of  the  patent  the  words, 
"given  for  a  patent  right."  The  penalty  for 
disobeying  this  statute  is  a  fine,  or  imprison- 
ment in  Jail.  Rev.  St  1881,  f  60!%  (Rev.  St 
1894,  f  8132).  That  the  noncompliance  with 
this  Liw  rendered  the  contract— at  least,  so 
far  as  appellee  therein  obligated  itself  to  pay 
the  purchase  price  of  this  patent— invalid,  as 
between  the  parties,  is  no  longer  a  disputed 
question.  New  v.  Walker,  108  Ind.  365,  9  N. 
B.  386;  BrechblU  v.  RandaU,  102  Ind.  628, 
1  N.  B.  362;  Robertson  v.  Cooper,  1  Ind. 
App.  78,  27  N.  B.  104.  That  there  can  be  no 
recovery  on  a  contract  made  In  violation  of 
a  statute,  as  between  the  parties  thereto,  the 
violation  of  which  is  prohibited  by  a  penalty, 
is  a  principle  well  recognized  by  the  courts. 
This  Is  true,  although  the  statute  does  not  in 
terms  pronounce  the  contract  void,  nor  ex- 
pressly prohibit  the  same.  This  doctrine  is 
well  supported  by  many  English  and  Ameri- 
can decisions.  Woods  v.  Armstrong,  54  Ala. 
150,  and  the  authorities  collected  in  note  to 
this  case  in  25  Am.  Rep.  p.  674;  DIUon  v.  Al- 
len, 46  Iowa,  299;  Electric  Light  Co.  t.  Veal 
(at  this  term)  41  N.  E.  334.  Counsel  for  ap- 
pellant urge  that  this  statute  is  In  conflict 
with  the  federal  constitution,  and  therefore 
void.  This  question  has  been  settled  to  the 
contrary  In  this  state,  and  u  no  longer  an 
open  question.  New  v.  Walker,  supra;  Han- 
key  y.  Downey,  116  Ind.  118,  18  N.  B.  271; 
Pape  v.  Wright,  116  Ind.  502,  19  N.  E.  459. 
It  was  in  evidence  that  the  supreme  court  of 
Illinois,  in  tbe  case  of  Hollida  v.  Hunt,  70 
HI.  109,  held  a  similar  statute  of  that  state, 
relating  to  patent  rights,  to  be  repugnant  to 
and  inconsistent  with  the  rights  exercised  by 
congnress  In  regard  to  such  rights,  and  there- 
fore void.  In  view  of  this  latter  fact,  in  con- 
nection with  the  other  evidence  in  the  case, 
we  are  of  the  opinion  that  it  is  shown  that  ap- 
pellants, by  bringing  actions  upon  this  con- 
tract in  Illinois,  instead  of  instituting  the 
same  In  Indiana,  where  all  tbe  parties  resid- 
ed, did  so  for  the  purpose  of  obtaining  an 
advantage  over  the  appellee  which  they  were 
not  entitled  to  under  the  laws  of  the  latter 
state.  As  long  as  a  citizen  belongs  to  a  state, 
he  owes  it  obedience;  and,  as  between  states, 
that  state  In  which  he  Is  domiciled  has  Juris- 
diction over  his  person,  and  his  pasonal  rela- 
tions to  other  citizens  of  the  state.  Keyser 
y.  Rice,  47  Md.  203.  That  a  citizen  of  a  state, 
under  a  showing  of  Bufflclent  facts,  can  be 
enjoined  from  commencing  or  i>rosecutlng  a 
suit  against  his  fellow  citizen  In  the  courts  of 
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anotlier  state,  Is  an  equitable  rule,  recognized 
ana  eoforced  by  tbU  court  and  many  otbera, 
See  Wilson  v.  Joseph,  107  Ind.  490,  8  N.  E. 
(ilC;  Keyser  v.  Rice,  supra;  Debon  v.  Foster,- 
4  Allen.  545;  23  Cent  Law  3.  20S.  Tbls  rule 
seems  to  be  sustained  by  a  clear  weight  of 
authority  in  this  country.  See  10  Am.  &  Eng. 
^na  Law,  p.  009.  It  is  declared  in  the  de- 
cisions tt>at  tbe  court.  In  the  exercise  of  tliis 
authority,  does  not  proceed  upon  any  claim 
of  right  to  control  or  stay  proceedings  in  the 
courts  of  another  state  or  country,  but  upon 
the  grounds  that  the  person  against  whom 
tbe  restraining  order  is  issued  resides  within 
the  jurisdiction,  and  within  the  power  of  tbe 
restraining  court.  The  court  issuing  tbe  writ 
does  not  pretend  to  direct  or  control  the  one 
In  tbe  foreign  state,  but,  without  regard  to 
tbe  subject-matter  of  the  dispute,  it  considers 
tbe  equities  between  the  parties,  and  decrees 
In  personam  according  to  these  equities,  and 
enforces  obedience  to  its  decree.  We  think 
that  in  the  case  at  bar  tbe  facts  sufficiently 
show  a  manifest  equity  in  favor  of  appellee, 
as  to  entitle  it  to  tbe  decree  bereln. 

Appellants  complain  of  tbe  action  of  the 
court  in  not  permitting  Joshua  Sandage  to  an* 
swer  the  following  question  o^er  tbe  objec- 
tions of  appellee:  "What,  if  anything,  was 
tbe  consideration  of  tbe  second  or  supple- 
mental contract,  as  to  releasing  you  of  your 
guaranty  in  the  second  contract?"  Tbe  appel- 
lants' attorney  explained  to  tbe  court,  on  tbe 
court's  request,  as  follows:  "That  that  state- 
ment in  tbe  first  conti'act,  and  tbe  second 
statement  In  tbe  supplemental  contract,  in 
reference  to  the  having  of  suits  and  payment 
of  costs,  are  ambiguous  and  not  fully  explain- 
ed in  the  contract;  that  the  contract  was  en- 
tirely abrogated,  and  that  was  a  part  of  the 
consideration  of  the  second  contract;  that  tbe 
first  contract  was  for  royalties,  and  in  con- 
sideration that  Mr.  Sandage  gave  up  his  right 
to  the  royalties,  more  valuable  to  him  than 
tbe  second  contract  gave  him,— in  considera^ 
tion  that  be  gave  that  up,— be  should  not  be 
held  i-esponsible  for  tbe  patent,  and  not  be 
liable  for  any  expense  on  tbe  patent,  explain- 
ed as  stated  in  tbe  contract;  and  that  the 
defendants  wished  to  show  by  this  witness. 
In  answer  to  this  question,  that  tbe  second 
contract  was  made  upon  the  consideration, 
and  with  tbe  full  understanding  of  the  ploln- 
titt;  that  they  bad  investigated  the  said  pat- 
ent, and  told  tbe  defendant  Joshua  Sandage 
that  they  were  willing  to  take  their  chances 
as  to  the  patent  being  upheld  in  the  courts; 
and  that  tbe  said  Joshua  Sandage  should  not 
be  held  responsible  for  such  patent  if  such 
patent  was  at  any  time  held  to  be  Invalid." 
By  this  question  appellants'  counsel  say  that 
they  desired  and  sought  to  show  what  the 
consideration  of  the  supplemental  contract 
was,  and  to  explain  what  was  meant  to  be 
repealed  by  It  It  Is  obvious,  we  think,  that 
the  purpose  of  the  evidence  sought  to  be 
elicited  by  this  question  was  to  contradict 
tbe  written  obligation.   The  written  contiuct 


iB  question  is  not  Incomplete,  and  titer*  Is  no 
apparent  ambiguity  therein  that  requires  aa 
explanation  by  parol  evidence.  Nor  was  it 
In  any  way  rendered  necessary  to  show  what 
part  of  the  first  agreement  had  been  repealed 
and  rendered  of  no  efTect  by  tbe  second.  This 
was  easily  discloeed  by  a  comparison  of  tbe 
one  with  tbe  other.  Tbe  evident  purpose  of 
the  question,  as  it  appears  from  the  state- 
ments of  counsel,  was  to  show  that  the  guar- 
anty of  appellant  Sandage,  made  in  the  first 
contract,  as  to  the  validity  of  his  patent 
right,  bad  been  repealed  by  a  parol  agree- 
ment contemporaneous  with  the  second  writ- 
ten contract,  and  thereby  contradict  this  lat- 
ter Instrument  Tbe  cases  of  Eietb  v.  Kerr, 
17  Ind.  284,  to  the  efTect  that,  when  a  written 
contract  is  incomplete,  parol  evidence  that 
does  not  contradict  it  may  be  admitted  ft> 
show  tbe  whole  contract  and  Martlndale  t. 
Parsons,  88  Ind.  174,  where  It  Is  held  that 
parol  evidence  may  be  received  to  aid  in  the 
construction  of  ambiguous  contracts,  lend  no 
support  to  appellants'  claim  upon  this  ques- 
tion, as  herein  presented.  The  court  did  not 
err  in  excluding  tbls  question. 

We  have  examined  all  the  questions  neces. 
sarlly  presented  by  this  appeal,  and  are  of  the 
opinion  that  there  is  nothing  appearing  In  tbe 
record  that  would  entitle  appellants  to  a  re- 
versal.   The  Judgment  is  therefore  affirmed. 

HOWARD,  C.  J.,  was  absent,  and  took  no 
part  in  tbe  decision  of  this  cause. 


03  Ind.  App.  UT) 

WATERBURT  et  al.  v.  MILLER. 

(Appellate  Court  of  Indiana.     Sept  20,  1895.) 

Examination  op  Witness — Instkcctions — 
Reit.bvin— New  Trial. 

1.  A  question  which  docs  not  obviously  bear 
on  the  issues  la  properly  excluded,  unless  there 
is  an  offer  that  the  witness  will,  if  permitted 
to  answer  the  question,  testify  to  a  given  fact 

2.  In  an  action  to  recover  twine  from  one 
who  purchased  It  from  a  vendee  of  the  original 
purchaser,  plaintiffs  gave  evidence  that  the 
original  purchaser,  who  was  insolvent  at  the 
time  he  bought  the  twine,  concealed  his  insol- 
vency from  the  vendor,  intending  not  to  pay  for 
the  property,  and  that  defendant  had  knowledge 
of  such  fraudulent  intent  when  he  bought  from 
the  intermediate  purchaser.  Defendant  gave 
evidence  to  prove  that  he  was  a  bona  fide  pur- 
chaser. In  the  verdict  as  first  returned  there 
was  a  findmg  that  the  original  purchaser  was 
insolvent  at  the  time  be  purchased,  but  no  find- 
ing as  to  whether  he  intended  not  to  pay  for 
the  property,  or  whether  defendant  was  a  bona 
fide  purchaser;  and  the  court  directed  the  jury 
to  return  and  find  one  way  or  tbe  other  on  these 
issues.     SM,  that  there  was  no  error. 

3.  Where  one  knowing  himself  to  be  insol- 
vent purchases  property  from  another,  intend- 
ing not  to  pay  for  it  and  conceals  his  insol- 
vency, the  sale  may  be  avoided  for  fraud,  and 
the  vendor  maintain  replevin  for  the  property 
■old. 

4.  A  motion  for  a  venire  de  novo  can  only 
be  entertained  when  the  verdict  or  finding  is 
so  defective  on  its  face  that  no  judgment  can 
be  rendered  on  it 

5.  In  an  action  to  recover  property  from 
the  Dttrcboser  of  an  alleged  fraudulent  vendee. 
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plaintiffs  alleged  that  the  original  vendee  was 
insolvent  at  the  time  of  the  purchase;  that  he 
concealed  hie  insolvency,  intending  not  to  pay 
for  the  property,  and  that  defendant  had  knowl- 
edge or  such  fraudulent  intent.  The  latter 
claimed  to  be  a  bona  fide  purchaser,  and  the 
jury  found  that  the  ori^nal  purchaser  was  in- 
solvent when  he  purchased,  and  that  defendant 
was  a  bona  fide  purchaser,  but  disagreed  as  to 
the  fraudulent  intent  of  the  first  vendee.  Btid 
that,  though  the  verdict  was  defective  in  not 
finding  on  the  latter  issue,  the  finding  for  de- 
fendant on  his  afiirmative  defense  entitled  him 
to  a  jadgment 

Appeal  from  circuit  court,  Warren  cotmty; 
J.  M.  Rabb,  Judge. 

Action  by  James  M.  Waterbury  and  others 
against  Robert  J.  Miller  for  the  recovery  ot 
personal  property.  From  a  judgment  for  de- 
fendant, plaintiffs  appeal.    Affirmed. 

Chas.  M.  McCabe,  for  appellants.  Elliott 
&  Elliott,  for  appellee. 

LOTZ,  J.  The  appellants  (plaintiffs  in  the 
court  below)  in  tlieir  complaint  alleged  that 
they  were  tlie  owners  of  and  entitled  to  the 
Immediate  possession  of  200  bales  of  binder 
twine,  of  which  the  appellee  had  and  unlawful- 
ly detained  the  possession  thereof.  The  appel- 
lee answered  the  complaint  by  the  general 
denlaL  The  cause  was  submitted  to  a  jury, 
which,  at  the  request  of  the  parties,  and  un- 
der the  direction  of  the  court,  returned  a  spe- 
cial verdict,  upon  which  judgment  was  pro- 
nounced in  favor  of  appellee.  The  errors  as- 
signed and  discussed  by  appellants  are:  (1) 
The  overruling  of  the  motion  for  a  new  trial, 
(2)  the  oTerruling  of  the  motion  for  a  venire 
de  novo,  and  (8)  in  rendering  judgment  in 
favor  of  appellee  and  against  the  appellanta 

It  appears  from  the  undisputed  evidence, 
and  the  Jury  so  found,  that  the  appellants 
were  engaged  in  selling  twine,  with  their 
place  of  business  in  the  city  of  New  York. 
Kirkwood,  Miller  &  Co.,  a  copartnership, 
were  wholesale  and  retail  dealers  in  farm 
implements  and  binder  twine,  with  their  prin- 
cipal place  of  business  at  Peoria,  III.  The 
appellee  was  a  retail  dealer  in  farm  imple- 
ments and  binder  twine  at  HiUsboro,  Ind. 
On  December  5,  1892,  Kirkwood,  Miller  & 
Co.  purchased  of  the  appellants  100  tons  of 
binder  twine.  On  December  15th  the  appel- 
lants shipped  from  New  York  City  two  car 
loads  of  the  twine  sold,  consigned  to  Kirk- 
wood, Miller  &  Co.,  at  Peoria,  and  which 
were  received  by  the  latter,— one  on  the  24th 
and  one  on  the  28th  of  December.  The  twine 
In  controversy  was  a  part  of  this  shipment. 
On  December  30,  1892,  Kirkwood,  Miller  & 
Co.  made  an  assignment  under  the  laws  of 
the  state  of  Illinois  for  the  benefit  of  their 
creditors.  On  the  1st  day  of  January,  1893, 
the  twine  in  controversy  was  shipped  from 
Peoria  to  HiUsboro,  Ind.,  consigned  to  the 
appellee,  and  was  received  by  him  on  Janu- 
ary eth  of  that  year.  On  the  trial  the  appel- 
lants gave  evidence  which  tended  to  prove 
that  at  the  time  Kirkwood,  Miller  &  Co.  con- 
tracted for  the  twine  they  were  insolvoil; 


and  that  they  concealed  flielr  Insolvency,  and 
that  they  did  not  intend  to  pay  for  the  twine; 
that  the  appellee  had  knowledge  of  such 
fraudulent  intent,  and  was  not  a  purchaser  In 
good  faith  and  for  value.  On  the  other  band, 
the  appellee  gave  evidence  which  tended  to 
prove  that  Kirkwood,  Miller  &  Co.  sold  the 
twine  to  one  John  R.  Miller  prior  to  the  as- 
signment, and  that  John  R.  Miller  sold  it  to 
appellee,  and  that  he  was  a  purchaser  in  good 
faith  and  for  value,  and  without  notice  of 
the  alleged  fraud  of  Barkwood,  Miller  &  Co. 

The  appellants  produced  a  witness  who  was 
a  retail  dealer  in  binder  twine  at  HiUsboro, 
and  who  was  acquainted  with  the  wants  of 
the  trade  at  that  place,  and  propounded  this 
question:  "Ton  may  state  to  the  Jury  what 
grades  of  twine  are  required  there  to  meet 
the  demands  of  the  trade  in  that  community, 
if  you  know."  An  objection  was  sustained 
to  this  question,  and  this  ruling  was  made 
one  of  the  causes  for  a  new  trial.  The  appel- 
lants Insist  that  the  testimony  sought  to  be 
eUcited  by  this  question  would  have  tended 
to  establish  one  of  the  badges  of  fraud,  and 
that  it  was  error  to  exclude  It  Whenever 
the  evidence  offered  does  not  obviously  bear ' 
upon  the  questions  at  issue,  the  court  should 
be  advised  of  its  character,  that  its  relation 
to  the  ease  may  be  seen.  There  must  be 
an  offer  in  some  form  that  the  witness  wlU. 
If  permitted  to  answer  the  question,  testify 
to  a  given  fact  City  of  EvansvIUe  v.  Thack- 
er,  2  Ind.  App.  370,  28  N.  B.  559.  The  ques- 
tion Itself  does  not  disclose  what  kind  or 
grades  of  twine  the  witness  would  have  testi- 
fied to,  nor  whether  or  not  they  were  suitable 
for  that  market  Nor  was  tiiere  any  offer 
as  to  what  the  witness  would  state  in  answer 
to  the  question.  Smith  v.  Gorham,  119  Ind. 
436,  21  N.  E.  1096.  There  is  no  available 
error  In  this  action  of  the  court 

In  the  verdict,  as  first  returned,  there  was 
a  finding  that  Kirkwood,  Miller  &  Co.  were 
insolvent  at  the  time  they  purchased  the 
twine,  but  there  was  no  finding  as  to  wheth- 
er or  not  Kirkwood,  Miller  &  Co.  purchased 
the  twine  with  the  Intention  not  to  pay  for 
the  same;  nor  was  there  any  finding  as  to 
whether  or  not  appellee  was  a  good-faith 
purchaser  for  value.  Thereupon  the  court, 
on. its  own  motion,  directed  the  Jury  to  re- 
turn to  the  Jury  room  with  instructions  to 
find  one  way  or  the  other  upon  the  Intent  of 
Kirkwood,  MlUer  &  Co.  when  they  bought 
the  twine.  Subsequently  the  Jury  reported 
that  it  was  unable  to  agree  as  to  the  intent  of 
Kirkwood,  MiUer  &  Co.,  whereupon,  the  court, 
over  appellants'  objection,  instructed  and  di- 
rected the  jury  to  make  a  verdict  so  far  as  It 
could  agree,  and  to  report  the  facts  It  could 
not  agree  upon.  Subsequently,  and  upon  ap- 
peUee's  motion,  the  jury  was  recalled,  and  in- 
structed by  the  court  to  find  one  way  or  the 
other  upon  the  question  as  to  whether  or 
not,  at  the  time  of  the  purchase  of  the 
twine  and  at  the  time  of  the  payment  there- 
for, the  appeUee  acted  In  good  faith,  and 
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whether  or  not  he  paid  the  sum  of  $488.25  In 
cash,  and  -whether  or  not,  at  either  of  said 
times,  he  had  any  knowledge  of  the  fact  that 
KIrkwood,  MiUer  &  Oo.  had  purchased  or 
procured  the  twine  from  the  plaintlfts  with 
Intention  not  to  pay  therefor.  The  verdict, 
as  Anally  returned  upon  these  questions, 
states  or  finds  as  follows:  "(4)  That  at  the 
time  of  the  sale  and  delivery  of  said  twine 
as  aforesaid  the  said  KIrkwood,  Miller  &  Co. 
were  Insolvent  And  we,  the  jury,  are  un- 
able to  agree  upon  the  question  as  to  wheth- 
er at  the  time  of  said  sale  and  delivery  of 
said  twine  said  Kirkwood,  Miller  &  Go.  In- 
tended not  to  pay  for  said  twine,  and  wheth- 
er they  concealed  their  insolvency,  and  tbeit 
intention  not  to  pay  (If  any)."  The  verdict 
also  finds  that  one  Henry  ti.  Miller  was  a 
member  of  the  firm  of  Kirkwood,  Miller  & 
Co.,  and  tliat  one  John  B.  Miller  was  the 
traveling  salesman  of  Kirkwood,  MiUer  & 
Co.;  that  Henry  L.  and  John  R.  were  broth- 
ers, and  that  they  and  the  defendant  were 
cousins;  and,  continuing,  it  is  found:  "(10) 
That  said  Henry  L.  Miller  made  sale  of  said 
twine  80  shipped  to  the  defendant  to  John 
B.  Miller,  •  •  •  and  said  John  B.  gave  his 
note  therefor,  payable  four  months  after 
date  to  Kirkwood,  Miller  ft  Co.,  bearing  date 
of  December  80,  1892,  but  was  not  executed 
for  several  days  thereafter,  which  note  Is 
now  In  the  liands  of  the  assignee;  and  said 
John  B.  was  then,  and  still  is,  wholly  in- 
solvent. (11)  That  said  John  R.  Miller  made 
sale  of  said  twine,  and  took  in  payment 
therefor  a  note  signed  by  John  B.  Miller,  and 
bearing  date  of  February  19,  1892,  and  pay- 
able to  the  defendant  eight  months  after 
date,  with  interest  at  8  per  cent,  and  by  giv- 
ing to  said  defendant  a  receipt  for  $488.25, 
to  cover  the  balance  of  the  price  of  said 
twine."  "(14)  We  find  that  at  the  time  of 
the  purchase  of  the  twine  in  controversy, 
and  at  the  time  of  his  payment  therefor,  de- 
fendant acted  in  good  faith,  and  that  he  paid 
cash  $488.26,  and  had  not  at  either  of  said 
times  any  knowledge  or  notice  of  the  fact 
actual  or  alleged,  that  said  Kirkwood,  Miller 
&  Co.  had  purchased  or  procured  such  twine 
from  plaintiffs  with  the  intention  not  to  pay 
for  such  goods."  One  of  the  causes  for  a 
new  trial  brings  In  review  this  action  of  the 
court  In  requiring  the  Jury  to  find  one  way 
or  the  other  upon  the  questions  as  to  wheth- 
er or  not  the  appellee,  at  the  time  he  pur- 
chased the  twine,  acted  in  good  faith,  and 
whether  or  not  he  paid  $488.25  cash,  and 
whether  or  not  he  had  any  notice  of  the  fact, 
actual  or  alleged,  that  Kirkwood,  Miller  & 
Co.  had  purchased  the  twine  with  intention 
not  to  pay  for  the  same.  Appellants  insist 
that  this  instruction  coerced  the  jury  into 
making  an  express  and  positive  finding  on 
points  upon  which  the  evidence  may  have 
been  evenly  balanced,  as  strong  upon  one 
side  as  upon  the  other,  in  which  event  the 
Jury  had  the  right  and  It  was  Its  duty  to 
disagree.  There  is  a  marked  distinction  be- 
T.4lN.K.no.l6 — ^25 


tween  a  general  and  special  verdict  In  the 
first  the  Jury  apply  the  law  to  the  facts.  It 
is  the  result  of  the  application  of  the  law,  as 
given  by  the  court,  to  the  facts  proved. 
While  in  a  special  verdict  the  Jury  find  the 
facts,  and  the  court  applies  the  law.  Bail- 
way  Co.  V.  BalCh,  105  Ind.  93,  4  N.  E.  288. 
It  is  the  duty  of  the  Jury,  In  returning  a 
special  verdict,  to  find  all  the  ultimate  facts 
within  the  Issues,  and  upon  which  evidence 
was  given  one  way  or  the  other.  And  to 
the  event  It  cannot  agree  upon  any  fact  upon 
which  evidence  has  been  given,  the  verdict 
should  state  what  fact  or  facts  it  cannot 
agree  upon.  The  duty  of  the  Jury  in  finding 
the  ultimate  fftcts  in  a  special  verdict  is  Iden- 
tical with  its  duty  in  answering  proper  in-- 
terrogatorles  in  case  of  a  general  verdict. 
They  must  be  answered  one  way  or  the  other, 
or  a  statement  that  It  cannot  come  to  an 
agreement.  Rowell  v.  Klein,  44  Ind.  290; 
Maxwell  v.  Boyne,  •  36  Ind.  120;  Railway 
Co.  V.  Asbury,  120  Ind.  289,  22  N.  B.  140; 
Peters  v.  Lane,  55  Ind.  391.  It  was  the  duty 
of  the  court  to  require  the  Jury  to  find  one 
way  or  the  other,  or  report  a  disagreement 
But  the  appellants  insist  that  the  instruc- 
tion left  the  Jury  no  option  to  disagree  npon 
the  questions  embodied  In  it  But  it  is  a 
familiar  rule  that  instructions  must  all  be 
construed  together.  In  a  previous  Instme- 
tlon  the  court  said  to  the  Jury  that  if  tt 
could  not  agree  upon  any  of  the  facts.  It 
might  report  a  disagreement;  and  In  the  ver- 
dict as  finally  returned  it  did  state  a  disa- 
greement as  to  a  certain  fact  The  fact 
about  which  the  Jvary  did  disagree  was  sim- 
ilar in  character  to  the  one  involved  in  this 
instruction.  If  the  Jury  were  given  to  unda:- 
stand  that  It  might  disagree  as  to  one  fact 
It  might  reasonably  infer  from  all  the  in- 
structions that  it  might  disagree  as  to  the 
facts  embraced  In  the  instruction  complained 
of. 

Another  cause  for  a  new  trial  is  the  re- 
fusal of  the  court  to  discharge  the  Jury  up- 
on its  failure  to  agree  upon  the  question  as 
to  whether  or  not  Kirkwood,  Miller  &  Co. 
Intended  to  pay  for  the  twine  at  the  time 
they  purchased  it  The  record  does  not  show 
that  the  appellants  made  any  motion  or  re- 
quest of  the  court  to  discharge  the  Jury.  It 
does  not  necessarily  follow  that,  because  the 
Jury  disagreed  upon  a  material  fact,  It  be- 
came the  duty  of  the  court  to  discharge  It 
Independently  of  any  motion  to  that  effect 
A  verdict  of  some  kind  was  returned.  The 
Terdlct  may  have  found  a  fact  that  defeated 
the  right  of  action.  At  any  event,  the  same 
question  can  be  better  presented  by  a  mo- 
tion for  a  venire  de  novo.  The  appellants 
moved  for  a  venire  de  novo,  assigning  as 
causes  therefor  that  the  verdict  is  defective, 
uncertain,  and  ambiguous;  that  it  states  evi- 
dence and  conclusions  of  law,  instead  of 
facts;  and  that  it  fails  to  find  upon  some  of 
the  Issues  by  reason  of  a  disagreement  A 
motion  for  a  venire  de  novo  ia  an  ancient 
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process  of  the  Gommon-Iaw  practice,  and  is 
unknown  to  our  Code.  Shaw  v.  Bank,  60 
Ind.  83.  A.  "renlre  facias  Juratores,"  fre- 
quently called  simply  a  "venire,'-'  Is  the  name 
of  a  writ  directed  to  the  sheriff,  commanding 
him  to  cause  to  come  from  the  body  of  the 
county  a  certain  number  of  qualified  citi- 
zens to  act  as  jurors.  Bout.  Diet  When, 
for  certain  causes,  the  proceedings  under  the 
writ  have  been  ineffectual,  or  failed  to  se- 
cure a  fair  and  Impartial  determination  of 
the  issues  submitted  to  the  Jury,  another 
writ  may  be  issued.  This  writ  is  called  a 
"venire  facias  de  novo."  It  will  be  awarded 
at  common  law  when,  by  reason  of  some  ir- 
regularity or  defect  In  the  proceedings  on  the 
first  venire  or  trial,  the  proper  ^ect  of  that 
writ  has  been  frustrated,  or  the  verdict  be- 
come void  in  law;  as  where  the  jury  have 
been  improperly  chosen,  or  returned  an  un- 
certain or  ambiguous  verdict  This  motion, 
although  imknown  to  our  Ck>de,  is  not  un- 
known to  our  practice.  With  some  modifica- 
tion of  the  common-law  procedure,  it  con- 
tinues to  be  a  very  serviceable  method  of  ar- 
resting the  proceedings  after  verdict  when 
the  justice  of  the  judgment  to  follow  is  not 
apparent  The  object  and  purpose  of  the 
motion  Is  to  secure  a  new  trial.  It  should 
not  however,  be  confounded  with  the  mo- 
tion for  a  new  trial.  The  essential  difference 
is  that  a  motion  for  a  venire  de  novo  is 
never  granted  except  for  cause  appearing 
on  the  face  of  the  record,  while  a  new  trial 
may  be  obtained  for  extrinsic  causes.  While 
they  accomplish  the  same  final  result,  they 
proceed  upon  entirely  different  grounds. 
Wltham  V.  Earl  of  Derby,  1  Wils.  48;  Locke 
V.  Bank,  66  Ind.  353;  Steph.  PL  p.  100; 
Gould,  PL  526;  Tidd.  Prac.  922.  The  scope 
of  a  motion  for  a  new  trial  is  broad,  em- 
bracing nearly  everything  that  tended  to 
prevent  a  fair  trial;  yet  there  are  some 
things  that  may  occur  on  the  trial  that  can- 
not be  reached  by  It  These  latter  things 
generally  relate  to  the  verdict  itself,  and  can 
only  be  reached  by  a  motion  for  a  venire  de 
novo.  At  common  law  an  irregularity  in  se- 
curing or  impaneling  the  jury  is  reached  by 
a  motion  for  a  new  venire,  but  under  our 
practice  such  defect  is  reached  by  motion 
for  a  new  trial.  So,  too,  a  verdict  is  bad  at 
common  law  if  it  fail  to  find  upon  all  the  la- 
sues.  But  under  our  practice  the  failure  to 
find  upon  all  the  Issues,  or  the  failure  to  find 
any  material  fact  within  the  Issues,  does  not 
entitle  the  moving  party  to  a  venire  de  novo. 
Silence  upon  any  issue,  or  upon  any  mate- 
rial fact  within  the  issues,  is  regarded  as  a 
finding  against  the  party  having  the  burd^i 
of  proof  upon  such  issue  or  fact  If  the  ver- 
dict is  contrary  to  the  evidence  upon  such 
issues  or  f&cts,  the  remedy  is  by  motion  toe  a 
new  trial,  and  not  by  a  venire  de  novo. 
Branson  v.  Studabaker,  133  Ind.  147,  33  N. 
E.  98;  Board  v.  Pearson,  120  Ind.  42Q,  22  N. 
B.  134;  Waymlre  v.  Lank,  121  Ind.  1,  22  N. 
E.  735;  Glantz  v.  City  of  South  Bend,  106 


Ind.  305,  6  N.  E.  632.  Strictly  speaking,  the 
term  "venire  de  novo"  is  only  appropriate 
when  applied  to  a  verdict,  but,  as  there  Is 
such  a  close  similarity  between  verdicts  by 
the  jury  and  findings  by  the  court  the  term 
as  well  as  the  motion  is  applied  to  both  un- 
der the  practice  in  this  state.  Johnson  v. 
Hosford,  110  Ind.  572,  10  N,  E.  407.  It  Is  set- 
tled by  the  decisions  in  this  state  that  a  mo- 
tion for  a  venire  de  novo  can  only  be  enter- 
tained when  the  verdict  or  finding  is  so  de- 
fective, uncertain,  or  ambiguous  upon  its 
face  timt  no  judgment  can  be  rendered  upon 
It  (Bartley  v.  Phillips,  114  Ind.  189,  16  N.  K. 
508),  and  the  question  of  insufficient  or  in- 
definite findings  can  be  presented  in  no  other 
way  (2  BUlott,  Gen.  Prac.  {  935;  Chaplain  v. 
Sullivan,  128  Ind.  50,  27  N.  B.  425).  These 
imperfecdons  always  lie  in  matters  of  form 
and  for  no  other  reasons  will  the  writ  be 
awarded.  Mitchell  v.  Friedley,  126  Ind.  545, 
26  X.  B.  391;  Hamilton  v.  Bryam,  122  Ind. 
283,  23  N.  B.  795;  Bowen  v.  Swander,  121 
Ind.  164,  22  N.  B.  725;  2  BlUott  Gen.  Prac. 
i  978.  The  defect  in  the  verdict  or  finding 
may  arise  because  it  states  only  conclusions 
of  law,  and  not  facts;  or  the  defect  may  arise 
because  it  states  merely  evidence^  or  evi- 
dentiary facts,  and  not  the  ultimate  facts. 
If  there  be  an  attempt  to  find  under  an  issue, 
or  an  attempt  to  find  an  ultimate  and  essen- 
tial fact,  and  such  attempt  fall  short  because 
of  conclusions  or  of  evidence  or  evidentiary 
facts  stated,  them  the  verdict  or  finding  must 
go  down  before  a  motion  for  a  venire  de  novo. 
Wysong  V.  Nealls  (Ind.  App.)  41  N.  B.  388; 
Perkins  v.  Hayward,  124  Ind.  445,  24  N.  E. 
1033.  It  is  true  that,  in  considering  a  judg- 
ment on  a  special  verdict  or  finding,  conclu- 
sions of  law,  evidence,  and  evidentiary  t&cte, 
and  findings  not  within  the  issues,  may,  as  a 
general  rule,  be  disregarded;  and  if,  after 
such  elimination,  the  verdict  is  still  complete, 
definite,  and  certain,  and  will  support  a  judg- 
ment for  either  the  plaintiff  or  defendant, 
then  a  motion  for  a  venire  de  novo  will  not 
prevaiL  Railroad  Co.  v.  Branyan,  10  Ind. 
App.  570,  580,  37  N.  B.  190;  Railway  Co.  v. 
Adams,  105  Ind.  151,  100,  5  N.  B..187.  But 
this  general  rule  must  not  be  carried  to  an 
unlimited  extent  or  it  will  nearly,  if  not  en- 
tirely, do  away  with  the  motion  for  a  venire 
de  novo.  There  are  exceptions  to  the  general 
rule  above  stated.  There  are  cases  whM« 
conclusions  of  law  and  evidence  and  evi- 
dentiary facts  cannot  be  disregarded;  as 
where  there  Is  an  affirmative  defense,  and 
the  verdict  or  finding  states  the  facts  show- 
ing a  right  of  action  In  the  plaintiff,  and 
then  states  conclusions  of  law  or  matters 
of  evidence  in  attempting  to  find  upon 
the  afiirmatlve  defense,  which,  it  is  appa- 
rent, if  in  proper  form,  would  defeat  the 
plaintiff's  action.  In  such  a  case  the  conclu- 
sions of  law  and  matters  of  evidence  could 
not  be  disregarded,  and  a  motion  for  a  venire 
de  novo  should  prevail.  So,  if  the  issue  should 
be  that  the  defendant  converted  the  plaintifrs 
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property,  and  the  special  verdict  state  a  con- 
cltislon  of  law  that  the  defendant  did  convert 
the  property.  Here,  It  Is  true,  the  plaintlft 
would  not  be  entitled  to  a  judgment,  but  he 
would  be  entitled  to  venire  de  novo.  Railway 
Co.  V.  Balch,  105  Ind.  93,  4  N.  B.  288.  The 
plalntur,  who  has  the  burden  of  proof  upon 
the  allegatlonB  of  his  copaplaint,  Is  bound 
to  produce  such  a  state  of  facts  In  the  ver- 
dict or  finding  as  will  support  the  legal  con- 
clusions of  his  right  to  recover.  While  he 
may  not  be  entitled  to  a  Judgment,  owing  to 
the  legal  conclusions  and  matters  of  evi- 
dence found  In  the  verdict  or  finding,  he  is 
nevertheless  entitled  to  his  motion  for  a 
v«ilre  de  novo. 

Bearing  these  rules  In  mind,  we  come  to 
the  consideraHon  of  the  verdict  before  us. 
The  allegations  of  the  complaint  are  that  the 
plaintiffs  are  the  owners  of  and  entitled  to 
the  possession  of  the  property.  The  defend- 
ant answered  the  general  denial,  but  under 
this  be  Is  permitted  to  show  property  In  him- 
self or  a  third  person,  and  he  sought  to  show 
that  he  nurchased  the  property  from  an  in- 
termediate purchaser,  for  value,  and  without 
notice  of  any  Infirmity  In  the  title  of  his  ven- 
dor. The  burden  of  the  first  Issue  was  up- 
on the  plaintiffs,  and  the  burden  of  the  last 
upon  the  defendant.  The  plaintiffs  were  re- 
quired to  show  such  a  state  of  facts  as  from 
which  the  legal  conclusion  would  follow  that 
they  were  the  owners  of  the  property.  Such 
legal  conclusion  has  no  proper  place  In  the 
verdict,  nor  does  the  one  before  us  contain 
such  conclusion.  Kitts  ▼.  WlUson,  130  Ind. 
492,  29  N.  E.  401.  It  is  well  established  that, 
where  one  knowing  himself  to  be  Insolvent, 
purchases  property  from  another,  intending 
not  to  pay  for  it,  and  conceals  his  insolvency, 
the  sale  may  be  avoided  for  fraud,  and  the 
vendor  maintain  replevin  for  the  property 
sold.  Railway  C!o.  v.  Sargent,  2  Ind.  App. 
468,  28  N.  B.  215;  Curme,  Dunn  &  Co.  v. 
Rauh,  100  Ind.  247;  Tied.  Sales,  f  1701.  It  Is 
equally  well  settled  that  where  the  property 
so  purchased  is  subsequently  sold  by  the 
fraudulent  purchaser  to  a  third  person,  who 
buys  In  good  faith,  for  a  valuable  considera- 
tion, and  without  notice  of  the  fraud,  such 
facts  are  a  good  defense  to  a  suit  by  the 
original  vendor  to  recover  the  property.  The 
burden  of  proving  that  the  defendant  was  an 
Innocent  purchaser  under  the  issues  rested 
upon  him. 

The  api>ellBnt8  insist  that  the  verdict  is 
fatally  defective,  because  the  jury  disagreed 
on  a  material  fact,— the  fraudulent  intent  of 
Klrkwood,  Miller  &  Co.  at  the  time  they 
purchased  the  twine,— and  that  for  this  rea- 
son the  motion  for  a  venire  de  novo  should 
have  been  sustained.  Fraud,  under  the  rules 
In  this  state.  Is  a  question  of  fact  and  not 
of  law;  and  where  it  Is  essential  to  the  ex- 
istence of  a  cause  of  action,  it  must  be  found 
and  stated  as  a  substantial  fact,  or  the  plain- 
tiff will  suffer  defeat.  The  finding  must 
show  the  fraud,  and  not  mei-ely  the  badges 


of  fraud.  Rev.  St  1894,  i  6649  (Rev.  St  1881, 
!  4924);  Wilson  v.  Campbell,  119  Ind.  286, 
21  N.  E.  893.  The  verdict  Is  defective  and 
uncertain  by  reason  of  the  failure  to  agree 
upon  a  material  fact,  and  the  motion  for  a 
venire  de  novo  should  have  been  sustained, 
unless  for  some  other  reason  apparent  upon 
the  record.  Substantial  justice  has  been 
done  by  the  Judgment  rendered. 

The  jury  further  found  by  their  verdict 
that  the  appellee  purchased  the  proi)erty  of 
an  Intermediate  vendee.  In  good  faith,  and 
for  value,  and  without  notice  of  the  fraud, 
actual  or  alleged,  of  Klrkwood.  MUler  &  Co. 
The  appellants  contend  that  this  finding  em- 
braces evidence  and  evidentiary  facta,  and 
not  the  finding  of  ultimate  facts.  It  la  of- 
ten dlfflctilt  to  distinguish  between  eviden- 
tiary facts  and  ultimate  facts,  and  between 
ultimate  tacts  and  conclusions  of  law.  No  gen- 
eral rule  can  be  laid  down  for  such  determi- 
nation. Each  case  mu8tdex)end  largely  upon 
its  own  particular  issues,  character,  and  cir- 
cumstances. Theappellee  was  required  to  show 
that  he  purchased  the  property  of  the  interme- 
diate party,  and  paid  a  valuable  consideration, 
without  any  notice  of  any  defect  in  the  title 
of  his  vendor.  He  was  required  to  show  ab- 
sence of  fraud  on  his  part  Fraud  Is  a  fact 
and  it  may  be  said  that  the  absence  of  fraud 
la  also  a  fact  There  Is  no  finding,  in  ao 
many  words,  that  the  appellee  had  no  knowl- 
edge of  the  fraud  on  the  part  of  Klrkwood, 
Miller  A  Co.  But  when  the  finding  of  an 
evidentiary  fact  is  such  as  to  necessarily 
Involve  the  essential  or  idtlmate  fact  the 
failure  to  find  the  ultimate  fact  in  direct 
terms  may  be  immaterial.  If  the  existence 
of  the  evidentiary  fact  is  not  InconsistenA 
with  the  nonexistence  of  the  ultimate  fact 
or  if  the  existence  of  the  ultimate  fact  is 
equivocal  or  doubtful,  then  the  verdict  or 
finding  Is  Insufficient  Toung  v.  Berger,  132 
Ind.  530,  82  N.  E.  318.  It  is  Inconceivable 
how  the  appellee  could  be  a  good-faith  pur- 
chaser for  value  and  without  notice  of  the 
fraud  of  Klrkwood,  Miller  &  Co.,  and  still 
be  a  participant  in  their  fraud.  We  are  of 
the  opinion  that  the  verdict  in  this  respect 
Is  not  open  to  the  objection  made.  We  have 
here,  then,  a  fact  found  by  the  verdict 
which,  under  the  Issues  joined,  defeats  the 
appellants.  Had  there  been  a  finding  in 
their  favor  on  the  point  about  which  the 
jury  disagreed,  the  verdict  would  still  have 
been  Insufilclent  to  support  a  judgment  in 
their  favor,  and  the  appellee  would  have 
been  entitled  to  judgment  on  the  verdict 
notwithstanding  such  finding.  In  H«ider- 
son  V.  Dickey,  76  Ind.  264,  271,  this  lan- 
guage la  used:  "Where  there  are  several  is- 
sues, and  the  verdict  does  not  find  at  all 
upon  some  of  them,  but  the  finding  on  others 
is  definite,  the  verdict,  according  to  the  au- 
thorities above  cited,  is  to  be  taken  as  a 
finding  against  the  party  having  the  afilrma- 
tlve  of  the  issue  as  to  the  issue  or  Issues 
concerning  which  it  is  silent;  but  \t,  on  other 
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issues,  toani  In  Mb  favor,  the  successful  party 
Is  entitled  to  Judgment,  a  venire  de  novo 
should  not  be  granted." 

It  is  also  contended  that  the  appellee  is 
not  a  good-faith  purchaser,  because  the  pur- 
chase price  was  partly  paid  by  the  $500  note, 
an  antecedent  debt.  But  the  finding  also 
shows  that  the  appellee  paid  cash  $488.25. 
To  that  extent,  at  the  least,  he  was  an  Inno- 
cent purchaser.  The  questions  in  issue  here 
Involve  the  title  to  the  whole  lot  or  parcel  of 
twine  as  an  entirety.  If  the  action  were 
trover,  a  different  rule  might  prevalL  There 
was  no  reversible  error  in  overruling  the 
motion  In  view  of  the  finding  In  favor  of  the 
appellee  on  his  afflrmatlve  defense.  What 
we  have  said  In  disposing  of  this  moti&n  al- 
so disposes  of  the  last  assignment  of  error. 
Judgment  affirmed. 

ROSS,  J.,  concurs  in  the  result 


(IS  Ind.  App.  185) 

WYSONG  V.  NEALIS  et  al. 
(AppeUate  Court  of  Indiana.     Sept.  20, 1895.) 

ADMIMI8TBi.TION  —  EZCBFTIONS   TO  RbFOBT — BOK- 

DBS  o»  Peoop— Trial— FiNDiNOS— 
New  Trial. 

1.  When  ezcrptlons  are  filed  to  the  claims 
of  an  ezecator,  in  his  final  account,  for  credits 
against  the  estate,  the  bnrdoi  of  proof  is  on  him 
to  establish  the  correctness  of  liis  report. 

2.  A  special  finding  or  verdict  should  deter- 
mine the  ultimate  facts  embraced  within  the  is- 
sues that  give  rise  to  the  legal  conclusions. 

3.'A  venire  de  novo  should  be  awarded  for 
formal  defects  in  the  verdict  or  finding,  such 
as  ambiguity  and  uncertainty. 

4.  The  granting  of  a  motion  for  a  venire 
de  novo  does  not  rest  wholly  in  the  discretion 
of  the  court,  but  must  be  granted  in  a  proper 
case. 

5.  Where  a  finding  of  fact  stated  certain 
legal  conclusions,  without  finding  the  facts  nec- 
essary to  determine  the  issue,  or  for  drawing 
the  legal  conclusions,  a  motion  for  a  venire  de 
novo  should  prevail. 

6.  Where  an  executor's  decedent  conveyed 
certain  real  estate,  with  covenants  of  seisin, 
and,  before  final  settlement,  a  judgment  was 
rendered  against  a  subsequent  grantee,  requir- 
ing him  to  pay  a  certain  amount  to  one  who 
was  adjudged  to  be  the  owner  of  an  undivided 
interest  therein,  and  the  decedent  was  the  first 
grantor  dating  from  the  infirmity  of  the  title, 
the  executor  is  justified  in  paying  the  amount  of 
said  judgment,  and  is  entitled  to  credit  therefor, 
though  the  claim  was  not  formally  filed  and  al- 
lowed. 

7.  The  granting  of  a  motion  for  a  venire  de 
novo  extends  to  all  the  issues,  and  cannot  be 
granted  as  to  a  part  only. 

Appeal  from  circuit  court,  Boone  county; 
J.  G.  Adams,  Special  Judge. 

Adolphus  Wysong,  as  executor  of  the  estate 
at  James  Nealls,  filed  his  final  account,  and 
to  certain  itema  thereof  Emma  Nealis  and 
others  excepted.  The  exceptions  were  sus- 
tained, and  the  executor  appeals.     Reversed. 

Terhnne  ft  New,  for  appellant.  Abbott  & 
RatclifC  and  Artman  &  Lewis,  for  appellees. 

LOTZ,  J.  The  appellant,  as  the  executor 
of  the  will  of  James  Nealis,  deceased,  £led 


his  final  report  as  such  executor.  The  appd- 
lees,  as  the  legatees  and  heirs  at  law  of 
James  Nealis,  appeared  and  filed  many  ex- 
ceptions to  various  items  or  credits  claimed 
by  him.  By  voucher  No.  127  the  executor 
claimed  a  credit  of  $533.73  paid  to  the  clerk 
of  tlie  Boone  circuit  court  to  satisfy  a  judg- 
ment and  decree  in  a  cause  wherein  Minerva 
J.  Shanefelter  was  plaintiff,  and  William  H. 
and  Ella  Stephenson  were  defendants;  by 
voucher  No.  128  he  claimed  a  credit  oC  11,- 
922.74  for  his  services  as  such  executor;  and 
by  voucher  No.  129  he  claimed  a  credit  of 
$200  paid  his  attorneys.  There  does  not 
seem  to  be  any  formal  exception  to  voucher 
No.  127,  but,  i>erhaps,  under  the  general  su- 
pervisory powers  given  to  the  trial  court  in 
the  settlement  of  estates  of  deceased  persons, 
it  was  its  duty  to  ascertain  the  correctness 
of  this  Item.  The  exception  to  the  item  rep- 
resented by  voucher  No.  128  assigned  as  a 
cause  that  the  claim  for  services  was  ex- 
cessive. The  same  exception  was  made  to 
Toucher  No.  129.  The  coort,  at  the  request 
of  the  parties,  made  a  special  finding  of  the 
facts,  and  stated  conclusions  of  law.  So 
much  of  the  special  finding  as  is  necessary 
to  determine  this  controversy  Is  as  foUows: 
"That  in  said  final  report  filed  on  the  3l8t 
day  of  January,  1894,  said  executor  asked 
credit,  as  shown  by  vouchers  No.  98  to  131, 
inclusive,  in  the  sum  of  $6,101.91,  leaving  a 
balance  of  $418.35,  which  said  executor  has 
paid  to  the  clerk  of  the  Boone  circuit  court 
for  the  benefit  of  the  heirs  and  legatees  heie- 
in,  which  the  court  finds  to  be  correct,  except 
vouchers  127,  128,  and  129.  The  court  finds 
that  said  voucher  127,  for  $533.73,  was  paid 
to  satisfy  a  Judgment  and  decree  of  the 
Boone  circuit  court  wherein  Minerva  J. 
Shanefelt^  was  plaintiff,  and  William  H. 
and  Ella  Stephenson  were  d^oadants;  that 
the  estate  of  James  Nealis  was  in  no  sense 
bound  or  liable  for  said  amount  to  the  said 
Minerva  J.  Shanefelter,  or  any  one  else,  and 
that  said  sum  was  wrongfully  paid  out  of 
said  estate  by  said  executor;  that,  by  the 
exercise  of  ordinary  diligence,  said  executor 
could  have  ascertained  that  the  estate  of 
James  Nealis  was  not  liable  for  any  amount 
In  said  litigation.  The  court  further  finds 
that  voucher  128  in  said  final  report,  tar  $1,- 
922.74,  the  same  being  for  the  personal  serv- 
ices of  the  said  executor.  Is  In  excess  of  the 
value  of  said  executor's  services  in  the  sum  of 
$422.74;  that  the  value  of  the  said  executor's 
services  in  connection  with  said  estate  is  $1,- 
500.  The  court  further  finds  voucher  129 
in  said  final  report,  for  $200  paid  to  Terhnme 
and  New,  attorneys  at  law,  for  legal  services. 
Is  incorrect,  in  this,  that  $100  of  said  amount 
was  paid  in  the  case  of  Minerva  J.  Shane- 
felter V.  William  H.  and  Ella  Stephenson,  in 
which  said  estate  was  not  a  party,  nor  liable 
for  any  amount  growing  out  of  said  cause, 
and,  by  the  exercise  of  ordinary  diligence 
on  the  part  of  said  executor,  he  could  have 
discovered  the  same;  that  all  the  acta  of 
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said  admlnlatrator  In  the  management  of 
said  estate,  including  all  compromises,  claims 
both  in  favor  of  and  against  said  estate,  were 
correct,  and  for  the  beat  interest  of  said 
estate,  and  all  exceptions  and  objections  to 
said  reports,  inventories,  and  sale  bills  are 
without  foundation,  except  as  to  vouchers 
127,  128,  and  129  in  said  final  report"  The 
court  stated  Its  conclusions  of  law  as  follows: 
"On  the  foregoing  facta,  the  court  concludes 
the  law  to  be:  That  said  executor  is  liable 
to  said  estate  in  the  sum  of  $533.73,  wrong- 
fully paid  to  the  clerk  of  the  Boone  circuit 
court  for  the  benefit  of  Minerva  J.  Shanefel- 
ter,  as  shown  by  voucher  127  of  said  execu- 
tor's final  report;  that  said  executor  is  liable 
to  said  estate  in  the  sum  of  $422.74,  being 
the  amount,  embraced  in  voucher  129  of  said 
final  report.  In  excess  of  the  value  of  his 
services  as  executor  of  said  estate;  that  said 
executor  is  liable  to  said  estate  for  the  sum 
of  $100  of  the  amounts  embraced  in  voucher 
129  of  said  final  report,  said  amount  being 
paid  by  said  executor  to  Terbume  and  New 
as  attorneys'  fees  in  a  case  wherein  said  es- 
tate was  not  a  party  to  said  suit,  and  not 
liable,— making  the  total  amount  for  which 
said  executor  is  liable  to  said  estate  $1,> 
056.47,  in  addition  to  the  amount,  9418.35, 
now  In  the  hands  of  the  clerk  of  the  Boone 
circuit  court"  The  appellant  excepted  to 
the  conclusions  of  law,  and  has  assigned  as 
error  in  this  court  that  the  conclusions  are 
erroneous. 

The  claims  of  the  executor  in  his  final  re- 
port for  credits  against  the  estate  are  in  the 
nature  ot  separate  complaints  or  allowances, 
and  the  exceptions  to  them,  or  any  one  of 
them,  placed  the  burden  on  him,  and  he  was 
required,  to  establish  the  correctness  of  his  re- 
port in  respect  to  such  matters  as  were  em- 
braced in  the  exceptions  filed.  Hamlyn  v. 
Nesbit  37  lud.  284.  He  is  regarded  as  the 
plaintiff,  and  the  exceptors  as  the  defendants. 
Brownlee  v.  Hare,  64  Ind.  311.  The  issue 
Joined  on  the  claims  for  credits  and  the  ex- 
ceptions thereto  should  be  tried  and  deter- 
mined, and  the  law  applied,  by  the  same  rules 
that  govern  in  the  ordinary  dvll  actions  aris- 
ing out  of  claims  filed  against  estates  of  de- 
ceased persons.  The  office  of  a  special  find- 
ing or  verdict  Is  to  determine  such  facts  em- 
braced within  the  Issues  as  give  rise  to  the 
legal  conclusions.  The  fitcts  found  must  be 
sufilclent  to  set  in  operation  the  law  and  to 
support  the  Judgment  pronounced.  These  facts 
are  usually  the  ultimate  facts;  the  proof  as 
contradistinguished  from  the  evidence.  Some- 
times an  ultimate  fact  contained  In  the  ver- 
dict Is  a  conclusion  or  inference  from  other 
tacts.  The  verdict  should  also  find  and  set 
out  the  facts  which  give  rise  to  the  Inference 
or  conclusion.  Barr  v.  Railroad  Co.  (Ind. 
App.)  37  N.  E.  814. 

If  the  verdict  or  finding  contain  irrelevant 
and  foreign  matter,  such  matter  may  be  dis- 
regarded in  stating  the  conclusions  of  law.  If, 
after  eliminating  all  such  matter,  the  facts  re- 


maining are  sufficient  to  support  the  conclu- 
sions of  law,  the  verdict  or  finding  will  not 
be  deemed  insufficient  to  support  the  Judgment 
by  such  foreign  matter.  A  conclusion  of  law 
cast  among  the  facts  or  a  fact  cast  among 
the  conclusions  of  law  cannot  be  conddered 
for  any  puri)ose.  Johnson  v.  Bucklen,  0  Ind. 
App.  154,  36  N.  B.  176;  Stalcup  v.  Dixon,  136 
Ind.  9,  35  N.  B.  987. 

It  is  also  well  settled  that  when  the  verdict 
or  finding  Is  silent  upon  a  material  fact  or 
Issue,  such  silence  Is  equivalent  to  a  finding 
against  the  party  having  the  burden  of  such 
fact  or  Issue.  Graham  v.  State,  66  Ind.  386. 
The  appellant  was  the  plaintiff,  and,  before 
he  was  entitled  to  a  Judgment  he  was  re- 
quired to  produce  a  state  of  facts  which  would 
support  the  legal  conclusions  of  his  right  to  re- 
cover, or  to  the  credits  claimed.  The  fact 
that  the  court  may  have  stated  some  legal 
conclusions  not  warranted  by  the  findings  will 
not  avail  the  appellant  if  the  legal  conclu- 
sions correctly  drawn  support  the  Judgment 
If  a  finding  will  not  supp(^  a  Judgment  for 
the  plaintiff,  and  the  defendant  has  asked  no 
affirmative  relief  under  any  Issue,  then  the 
finding  will  support  a  Judgment  tn  favor  of 
the  defendant.  In  all  such  cases,  if  the  ver- 
dict or  finding  will  not  snpiwrt  a  Judgment  In 
favor  of  the  plaintiff.  It  will  support  one  In 
favor  of  the  defendant  Tested  by  these  rules, 
there  was  no  available  error  committed  by  the 
court  In  stating  the  ccmduslons  of  law,  in 
view  of  the  Issues  Joined.  The  appellant 
made  a  motion  for  a  venire  de  novo,  assign- 
ing as  reasons  therefor:  (1)  That  the  special 
findings  do  not  cover  and  embrace  all  the  is- 
sues; (2)  that  the  findings  are  vague,  uncer- 
tain, and  indefinite,  and  state  conclusions  of 
law.  Instead  of  the  facts  proved  by  the  evl- 
denoe;  (3)  that  the  findings  do  not  find  or 
state  the  facts  in  respect  to  the  claim  paid  to 
the  cleric  of  the  Boone  circuit  court  tor  the 
benefit  of  Minerva  J.  Shanefelter,  as  shown 
by  voucher  127  of  the  executor's  final  report 
but  that  the  finding  in  respect  to  said  matter 
states  conclusions  of  law  only;  (4)  that  the 
findings  do  not  find  or  state  the  facts  in  re- 
spect to  the  item  of  $100  paid  Terhume  &  New 
as  attorneys'  fees,  as  shown  by  voucher  129, 
but  that  the  findings  in  respect  to  said  mat- 
ter states  conclusions  of  law  only.  This  mo- 
tion was  overruled,  and  this  ruling  Is  one  of 
the  errors  assigned.  A  motion  for  a  venire  de 
novo  is  a  common-law  process  stUl  recognized 
by  the  courts  of  this  state.  It  has  some  re- 
semblance to  a  motion  for  a  new  trial,  in  that 
they  both  accomplish  the  same  result  when 
successful;  that  is,  they  each  secure  a  new 
trial.  The  scope  of  a  venire  de  novo  has  been 
narrowed  in  some  resijects,  and  enlarged  in 
others,  by  the  adjudications  in  this  state.  It 
Is  awarded,  at  common  law,  when  the  verdict 
of  the  Jury  is  ambiguous  or  uncertain,  or  on 
account  of  some  irregularity  or  defect  in  the 
proceedings  on  the  trial,  from  which  It  ap- 
pears that  the  proper  effect  of  the  first  v^ilre 
has  been  frustrated,  as  where  the  Jury  has 
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been  Improperly  chosen.  It  Is  only  awarded 
In  our  practice  (or  formal  defects  In  the  ver- 
dict, such  as  ambiguity  and  uncertainty.  Ir- 
regularities In  impaneling  the  jury  must  be 
reached  by  a  motion  for  a  new  trial.  Its 
scope  has  been  enlarged  so  that  It  applies  to 
a  finding  made  by  the  court,  as  well  as  to 
the  verdict  of  a  jury.  Waterbury  v. -Miller 
(Ind.  App.)  41 N.  E.  383.  It  reaches  defects  in 
a  verdict  or  finding  that,  In  some  instances, 
can  be  reached  In  no  other  manner.  If  con- 
flicting evidence  has  been  given  upon  an  Issue 
or  material  fact,  and  the  verdict  or  finding  in 
respect  thereto  is  ambiguous  or  uncertain,  the 
defect  cannot  be  reached  by  a  motion  for  a 
new  triaL  Elliott,  Gen.  Prac.  f  078.  The  am- 
biguity or  uncertainty  in  a  verdict  or  finding 
may  arise  from  conclusions  of  law,  evidence, 
and  evidentiary  facts  stated  therein.  While  It 
Is  true  that  such  statements  and  conclusions 
may  be  disregarded  in  drawing  the  legal  con- 
clusions, and  in  pronouncing  Judgment,  still 
the  party  upon  whom  the  burden  of  proof 
rests  on  any  issue  or  any  material  ultimate 
fbct  is  entitled  to  have  a  finding  thereon  that 
Is  clear,  certain,  and  unambiguous.  Railway 
Co.  v.  Asbury,  120  Ind.  289,  22  N.  B.  140.  If 
a  verdict  or  finding  Is  silent  upon  any  Issue 
or  material  fact,  it  may  be  said  to  be  a  clear 
and  certain  finding  against  such  issue  or  fact; 
but  If  there  be  an  attempt  to  find  upon  such 
Issue  or  fact,  which  falls  short,  owing  to  the 
statement  of  legal  conclusions  and  evidentiary 
matters  such  as  to  render  the  verdict  ambigu- 
ous or  uncertain,  then  the  motion  for  a  venire 
de  novo  must  prevail,  and  the  verdict  or  find- 
ing go  down  before  It.  Perkins  v.  Hayward, 
124  Ind.  445,  24  N.  E.  1033.  It  te  true  that 
some  of  the  cases  bold  that  the  granting  or 
refusal  to  grant  a  motion  for  a  venire  de 
novo  Is  discretionary  with  the  trial  coiui,  such 
discretion  being  subject  to  review  for  abuse 
only.  Shaw  v.  Bank,  60  Ind.  83.  But  the 
later,  better<»nsidered,  and  more  logical  cases 
bold  that  In  a  proper  case  the  motion  must 
be  granted,  for  It  Is  the  only  process  by  which 
the  defect  can  be  reached,  in  some  Instances. 
Perkins  v.  Hayward,  supra. 

The  appellant  asked  for  credits  in  his  re- 
port as  shown  by  vouchers  127, 128,  and  129. 
These  claims  were  separate  and  distinct  as 
much  so  as  if  they  had  been  stated  In  differ- 
ent paragraphs  of  complaint.  Sk-parate  and 
distinct  issues  were  formed  thereon.  It  is 
true  that  the  burden  of  proof  thereon  was  up- 
on him,  but  he  was  entitled  to  a  finding  there- 
on. Had  the  finding  been  silent  in  respect 
thereto,  then  It  would  be  construed  as  a  find- 
ing against  him.  The  finding  is  not  silent 
There  was  an  attempt  to  determine  the  Is- 
sues Joined  on  these  items.  This  attempt  hi 
so  far  as  voucher  127  is  concerned,  culmina- 
ted In  stating  certain  legal  conclusions,  with- 
out finding  the  tacts  necessary  to  determine 
the  issue,  or  for  drawing  the  legal  conclu- 
sions. It  Is  true  that,  if  it  appear  from  the 
whole  record  that  substantial  Justice  has 
been  done  by  the  Judgment  rendered,  then  no 


Intervening  error  will  avail  In  securing  a  re- 
versal. But  the  mere  fact  that  the  executor 
was  not  a  party  to  the  action  brought  by 
Shanefelter  against  the  Stepbensons  does  not 
support  the  legal  Inference  that  the  estate 
was  not  liable.  There  was  evidence  given  on 
the  trial  which  tended  to  prove  that  the  ex- 
ecutor's decedent  had  executed  a  deed  to  cer- 
tain real  estate,  with  covenants  of  seisin; 
that  suit  was  Instituted  against  the  Stephen- 
sons,  who  were  remote  grantees  In  posses- 
sion; that  a  trial  was  bad,  and  a  finding 
made  showing  that  Shanefelter  was  the  own- 
er of  an  undivided  one-third  part  of  the  real- 
ty; that  the  Stepbensons,  as  occupying  claim- 
ants, had  paid  taxes  and  made  Improve- 
ments. The  court  rendered  Judgment  and  or- 
dered that  Shanefelter  pay  to  the  Stepbensons 
a  given  sum  of  money  within  a  fixed  time, 
and  that  h«:  title  be  thereafter  quieted  to 
the  one-third  part;  that,  upon  the  failure  of 
Shanefelter  to  pay  the  sum  fixed,  the  Stephen- 
sons  should  then  pay  to  Shanefelter  a  given 
sum,  and  thereafter  have  their  title  quieted 
as  to  the  whole.  Shanefelter  failed  to  pay 
within  the  time  fixed,  and  the  executor  then 
paid  to  the  clerk  of  the  court  the  sum  named 
In  voucher  127,  in  discharge  of  the  Judgment 
against  the  Stephensons.  It  also  appeared 
that  the  deceased  was  the  first  grantor  dat- 
ing from  the  Infirmity  In  the  title.  It  Is  a 
familiar  principle  that  when  the  grantor  of 
real  estate  puts  his  grantee  in  possession, 
with  covenants  of  seisin,  such  covenants  run 
with  the  land,  and  a  remote  grantee  may  en- 
force them  against  his  remote  grantor  upon 
failure  and  eviction.  It  Is  not  necessary  to 
show  that  a  remote  covenator  be  notified  and 
required  to  defend  when  suit  Is  Instituted 
against  a  more  Immediate  grantor.  The  gran- 
tee may  enforce  the  covenant  when  he  shows 
that  he  has  yielded  to  a  paramount  title, 
but  where  he  does  this  the  burden  of  show- 
ing that  it  was  paramount  Is  upon  him. 
Bever  v.  North,  107  Ind.  544,  8  N.  B.  676; 
McClure  ▼.  McClure,  65  Ind.  482;  Craig  v. 
Donovan,  03  Ind.  513.  It  Is  true  that  In 
such  cases  the  grantee  cannot  recover  more 
than  nominal  damages  upon  a  breach  until 
there  has  been  an  actual  eviction.  To  estab- 
lish liability  upon  the  covenant  all  the  ma- 
terial facts  should  be  found  and  stated  In 
the  finding.  Whether  the  Judgment  rendered 
was  equivalent  to  an  eviction  we  need  not 
now  determine.  It  Is  sufficient  to  say  that 
no  strained  or  technical  rule  should  be  ap- 
plied to  defeat  a  Just  claim  In  settling  the  es- 
tate of  a  deceased  person.  If  the  breach  oc- 
curred before  a  final  settlement,  then  It  waa 
a  proper  claim  against  the  estate.  If  It  oc- 
curred afterwards,  then  the  heirs  and  lega- 
tees would  be  liable,  to  the  extent  of  prop- 
erty received  by  them.  Burns'  Rev.  St.  1894, 
!  2597  (Rev.  St  1881,  {  2442X.  While  the  stat- 
ute contemplates  that  claims  should  be  filed 
and  allowed  before  being  paid,  still.  If  the 
administrator  or  executor  has  paid  a  Just  and 
valid  claUn,  he  Is  entitled  to  credit  therefor. 
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This  rnle  extends  evea  to  an  admhriatiator 
de  son  tort  Leacli  t.  Frebster,  35  Ind.  415; 
Reagan  v.  Long,  21  Ind.  264.  The  estate 
ma;  or  may  not  have  been  ultimately  liable 
on  tbe  breach  of  the  covenant.  The  legal 
oonduslon  of  liability  or  want  of  liability 
cannot  be  drawn  unless  all  the  mat»lal  facta 
established  by  the  evidence  be  stated  In  the 
finding.  If  the  estate  was  Justly  liable  for 
the  debt,  the  executor  should  have  his  credit, 
although  the  manner  In  which  it  was  adjust- 
ed was  InformaX  The  finding  with  reference 
to  voucher  127  la  indefinite  and  uncertain, 
and  the  motion  for  a  venire  do  novo  should 
have  been  sustained. 

It  is  unnecessary  to  Inquire  as  to  the  suffi- 
ciency of  tbe  findings  rdatlitg  to  vouchers  128 
and  129,  for  sustaining  a  motion  for  a  venire 
de  novo  has  the  same  effect  as  granting  a 
new  trial,  and  a  new  trial,  when  granted, 
extends  to  all  the  Issuea  It  cannot  be  grant- 
ed as  to  a  part  only.  State  v.  Templln,  122 
Ind.  235,  23  N.  B.  697.  Judgment  tevened, 
with  instructions  to  sustain  the  motion  for  a 
yenlie  de  nova 

BOSS,  J.,  concurs  in  tbe  result,  but  not  in 
that  part  of  the  opinion  holding  that  a  special 
finding  or  sikeclal  verdict  should  contain  any- 
thing except  the  ultimate  facta. 


(U  Ind.  App.  US) 

BOMACE,  County  Snrv^or,  ▼.  HOBBS.> 

(AppeUate  Court  of  Indiana.    S^^  M,  1898.) 

DHAMAaB— Afpbal  tbom  AssBssitaiir— 1Tb(!Bmiabt 
Plbajiinos. 

1.  Tinder  Rev.  St  1894,  i  5631,  proTldlng 
that  one  aggrieved  at  a  drainage  assessment 
may  appeal  by  filing  an  appeal  bond;  that  the 
clerk  snail  then  issue  a  notice  to  the  connty  sar- 
yeyor,  who  shall  file  with  such  clerk  a  copy  of 
the  record  of  the  assessment,  and  the  notices 
thereof;  and  that  these  shall  be  all  the  plead- 
ings necessary  on  such  appeal, — one  appealing 
from  an  assessment  need  not  file  a  complaint. 

2.  Under  Rev.  St  1894,  {  £631.  providing 
tliat  on  an  appeal  by  one  aggrieved  at  an  as- 
sessment for  the  repair  of  a  ditch,  the  only 
Question  triable  shall  be  the  costs  of  such  re- 
pair, and  what  amount  thereof  should  be  as- 
sessed against  appellant's  lands,  it  is  error,  on 
such  appeal,  to  declsire  the  whole  assessment 
void  because  the  repairs  made  the  ditdi  larger 
than  the  original  specification  required. 

Appeal  from  circuit  court,  Tipton  county; 
Dan  Waugh,  Judge. 

Action  by  Jacob  B.  Hobbs  against  James  L. 
Bomack,  county  surveyor.  Judgment  for 
plaintiff.     Defendant  appeals.     Reversed. 

GifTord  &  Flppen  and  W.  B.  Oglebay,  for  ap- 
pellant Waugh  &  Kemp  and  Beauchamp& 
Mount,  for  api)eUee. 

BEINHABD,  0.  X  On  the  21st  day  of 
February,  1888,  the  appellee,  Jacob  B.  Hobbs, 
filed  In  the  ofllce  of  the  clerk  of  tbe  Tipton 
circuit  court  tbe  following  appeal  bond:  "State 
of  Indiana,  County  of  Tipton— ss.:  Tipton 
Circuit  Court  February  Term,  1888.  Where- 
as, certain  lands  of  Jacob  B.  Hobbs  have  been 


asnesaed  and  had  been  apportioned  to  him  by 
James  L.  Bomack,  as  surveyor  of  the  county 
of  Tipton,  in  the  state  of  Indiana,  in  the  sum 
of  $316.46,  for  the  purpose,  as  he,  the  said 
surveyor,  alleged,  of  reimbursing  the  treasury 
of  said  county  for  the  cost  of  the  repair  and 
cleaning  out  of  a  certain  ditch  in  said  coun^, 
known  and  designated  on  tbe  records  of  the 
board  of  commissioners  of  the  said  county  as 
'Ditch  Na  48,'  and  the  said  Jacob  B.  Hobba 
being  aggrieved  by  the  said  apportionment 
and  assessment,  and  desiring  to  appeal  there- 
from: Now,  therefore,  the  said  Jacob  B. 
Hobbs,  as  principal,  and  Andrew  J.  Hobbs,  as 
surety,  are  held  and  firmly  bound  unto  the 
said  James  L.  Bomack,  as  surveyor  of  the 
said  county,  in  the  penal  sum  of  $632.90,  con- 
ditioned that  the  said  Jacob  B.  Hobbs  wlU 
duly  prosecute  Ids  appeal  to  effect  and  pay 
all  costs  that  may  be  adjudged  against  him. 
Witness  our  hands,  this  the  21st  day  of  Feb- 
ruary, 1888.  [Signed]  Jacob  B.  Hobbs.  [Sign- 
ed] Andrew  J.  Hobbs.  Approved  21  Feb., 
188&  [Signed]  Henry  H.  Thomas,  Clerk." 
On  the  lOtb  day  of  May,  18S8,  the  appellant, 
Bomack,  filed  In  said  ofi3ce  a  copy  of  the  rec- 
ord of  assessments  of  said  drain  or  ditch,  and 
a  copy  of  the  notices  thereof,  duly  certified 
by  him  as  such  surveyor.  The  cause  was 
docketed  by  the  clerk,  and  at  the  November 
term,  1888,  of  said  court  It  was  consolidated 
with  other  causes,  and  submitted  to  the  court 
for  trial,  the  said  Jacob  B.  Hobbs  being  des- 
ignated as  plaintiff,  and  the  said  Romack  as 
defendant  The  court  liaving  heard  all  tlw 
evidence,  took  tlie  cause  under  advisement 
until  the  December  term,  1888,  at  which  time 
it  made  a  general  finding  for  the  plaintil^ 
and  held  the  assessments  null  and  void. 
Judgment  was  rendered  on  the  finding,  aud 
the  appellant  filed  a  motion  for  a  new  trial, 
which  was  overruled  and  proper  exceptions 
saved.  Within  the  time  fixed  by  the  court 
the  appellant  filed  his  bill  of  exceptions,  and 
subsequently  appealed  tbe  cause  to  the  su- 
preme court  whence  it  was  transferred  to 
this  court  The  errors  assigned  are:  "(1) 
That  tlie  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  (2> 
That  the  court  erred  in  overruling  appellant's 
motion  for  a  new  trial." 

In  support  of  the  first  assignment  it  Is  ar- 
gued by  appellant's  counsel  that  whatever  ob- 
jections the  appellee,  Jacob  B.  Hobbs,  may 
have  had  to  the  assessment  should  have 
been  made  by  him  in  writing,  and  filed  with 
the  surveyor,  that  the  latter  might  consider 
them,  and,  if  tenable,  that  he  might  correct 
the  assessments;  that  in  order  to  take  an  ap- 
peal from  the  surveyor  to  the  circuit  court  tt 
was  necessary  for  said  appellee  to  file  a  com- 
plaint in  the  circuit  court  setting  forth  his 
cause  of  action,  and  showing  the  facts  upon 
which  he  relied,  and  with  said  complaint  fila 
his  appeal  bond,  the  latter  not  being  sufficient 
without  a  complaint  This  position  cannot 
be  maintained.  The  statute  under  which  the 
proceedings  were  had,  and  the  appeal  waa 


1  On  rehearing.   Vor  former  <q;dnion,  see  32  N.  B.  SOT. 
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taken,  provides  that,  after  fbe  constructl<ni  of 
the  work  contemplated  by  the  said  statnte, 
the  comity  surreyor  shall  keep  the  ditch  in 
repair,  to  the  full  dimensions  as  to  width  and 
depth  as  required  in  the  original  specifica- 
tions, and  certify  the  cost  thereof,  including 
Ills  own  per  diem,  to  the  county  auditor,  who 
shall  draw  his  warrant  on  the  county  treas- 
urer, payable  to  the  persons  to  whom  the 
money  is  owing,  which  warrants  shall,  for  the 
time  being,  be  paid  out  of  the  county  revenue; 
but  the  treasury  shall  be  reimbursed,  as  there- 
inafter provided.  To  raise  the  necessary 
money  to  reimburse  the  treasury,  he  shall 
apportion  and  assess  the  cost  of  such  repairs, 
upon  the  lands  adjudged  by  the  court  bene- 
fited by  the  constmctlon  of  the  ditch,  in  like 
proportion  as  benefits  were  assessed  against 
said  lands  for  the  constmctlon  of  said  work. 
It  is  further  provided  that  the  surveyor  shall 
make  a  record  of  such  assessment,  to  be  kept 
in  his  office,  and  open  to  public  inspection, 
and  shall,  within  five  days  after  such  assess- 
ment, post  up  notices  thereof.  It  is  then  en- 
acted that  "any  person  aggrieved  may  appeal 
from  such  assessment  to  the  drctiit  court  of 
the  county  where  such  county  surveyor  lives, 
by  filing  with  the  clerk  of  said  circuit  court, 
within  twenty  days  from  the  time  such  no- 
tices are  posted,  an  appeal  bond  payable  to 
such  county  surveyor  in  twice  the  amount  of 
his  assessment,  with  surety  to  he  approved  by 
such  clerk,  and  conditioned  that  he  will  duly 
prosecute  his  appeal  and  pay  all  costs  that 
may  be  adjudged  against  him,  whereupon 
said  clerk  shall  issue  a  notice,  in  the  nature 
of  a  summons,  to  such  county  surveyor,  which 
shall  be  served  by  the  sberltP,  whereupon  said 
county  surveyor  shall  file  with  such  clerk  a 
copy  of  the  record  of  such  assessment  and 
the  notices  thereof,  when  and  where  posted, 
which  shall  be  all  the  pleadings  necessary 
in  such  appeal,  and  such  appeal  shall  stand 
for  trial  at  the  same  time  that  an  appeal 
would  from  a  Judgment  from  a  Justice  of  the 
peace.  Such  appeal  shall  be  tried  by  the 
court,  without  a  Jury,  and  the  only  question 
tried  shall  be  to  determine  the  costs  of  such 
repair  and  what  amount  thereof  should  be  as- 
sessed against  the  appellant's  lands."  Rev. 
St  1894,  {  5C31  (Elliott's  Supp.  1193).  Prom 
the  reading  of  the  above  statute,  it  is  readily 
seen  that  no  complaint,  other  than  the  api>eal 
bond,  is  required;  and  what  the  Statute  does 
not  in  terms  require  we  cannot  Inject  into  it 
by  construction.  That  the  legislature  had 
the  right  to  dispense  with  the  necessity  for  a 
complaint  in  an  appeal  of  this  character  can- 
not be  doubted.  It  has  long  been  the  recog- 
nized rule  in  this  state  that  no  other  pleadings 
are  necessary  in  tribunals  of  limited  Jurisdic- 
tion than  those  which  the  statute  requires. 
It  is  tnie,  the  circuit  court  Is  not  such  a  tri- 
bunal, but  in  cases  of  appeal  to  ttiat  court 
from  Justices  and  other  inferior  tribunals  or 
bodies  the  same  rules  are  applied  as  govern 
the  courts  from  which  the  appeal  is  taken. 
Thus,  wliere  the  statute  provided  that  the  fil- 


ing at  the  Instrument  sued  on  was  all  the 
complaint  necessary  to  be  filed  in  a  suit  be- 
fore a  justice  of  the  pefte,  It  was  held  that 
in  an  action  on  a  penal  bond,  commenced  be- 
fore a  Justice,  no  statement  of  the  demand,  or 
averment  as  to  the  breaches  of  the  bond,  was 
necessary.  Evans  v.  Shoemaker,  2  Blackf. 
237;  Vandagrift  v.  Tate,  4  Blackf.  174;  Ru- 
ble ▼.  Massey,  2  Ind.  636.  It  is  the  common 
practice  In  justice  of  the  peace  courts  simply 
to  file  the  contract  or  other  chose  In  action 
upon  which  suit  is  to  be  brought,  and  no  oth- 
er complaint  or  statement  of  the  cause  of  ac- 
tion is  necessary.  Certainly,  if  the  legisla- 
ture has  the  power  to  dispense  with  formal 
pleadings  in  a  Justice's  court,  It  has  also  the 
power  to  dispense  with  them  In  cases  of  this 
character.  That  it  has  that  power  we  do  not 
think  admits  of  serious  doubt  The  first  as- 
signment of  error  is,  therefore,  not  well  taken. 
Did  the  court  err  In  overruling  the  appel- 
lant's motion  for  a  new  trial?  One  of  the 
grounds  relied  upon  for  a  new  trial  was  the 
alleged  Insufficiency  of  the  evidence  to  sup- 
port the  finding.  Another  Is  that  the  finding 
Is  contrary  to  law.  As  we  have  seen,  the 
court  held  the  entire  proceedings  void.  The 
proceedings  were  had  under  and  by  virtue  of 
the  law  of  1885,  heretofore  referred  to.  That 
law  provides  fliat  the  only  question  triable 
by  the  court  shall  be  the  total  costs  of  the 
repairs,  and  what  amount  thereof  shall  be 
assessed  against  the  lands  of  the  appellant. 
We  are  strongly  impressed  with  the  view 
that  the  court  tried  this  case  upon  a  wrong 
theory.  It  certainly  was  not  the  intention  of 
the  statute  that  the  court  should  determine, 
upon  the  trial  of  the  issues  in  such  an  appeal, 
whether  or  not  the  ditCb  had  been  cleaned 
out,  and  left  with  the  same  dimensions  as  the 
original  ditch.  The  surveyor  is  required  to 
follow  the  original  plans  and  specifications, 
and  he  cannot  stop  to  Inquire  how  much  of 
the  dirt  which  he  is  to  take  out  of  the  drain 
has  fallen  into  it  since  its  construction,  and 
what  portion  of  it  was  left  In  the  original 
ditch.  Kirkpatrick  v.  Taylor,  118  Ind.  329, 
21  N.  B.  20.  If  he  proceeds  under  color  of 
the  statute,  and  In  good  faith  performs  the 
work  as  nearly  as  may  be  according  to  the 
original  plans  and  specifications,  he  has  dis- 
charged his  duty,  and  tlie  only  questions  for 
the  court  to  determine  are  whether  the  ap- 
pellant's lands  are  subject  to  the  assessment 
and  the  proportion  of  such  assessment  that 
should  be  placed  upon  them.  The  question 
of  the  propriety  of  the  repairs  can  neither 
be  reviewed  nor  taken  into  consideration,  as 
upon  this  the  surveyor's  decision  is  finaU 
Markley  ▼.  Rudy,  115  Ind;  633,  18  N.  E.  50; 
Artman  v.  Wynkoop,  132  Ind.  17,  31  N.  B. 
468.  Whether  the  ditch  was  originally  small- 
er than  the  repairs  made  It  Is  not  a  question 
to  be  considered,  and,  even  If  it  is  made 
larger  than  warranted  by  the  original  speci- 
fications, the  appellant  will  not  be  thereby 
relieved  from  the  payment  of  all  assessments. 
As  said  by  the  supreme  court  in  a  late  case: 
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"It  would  be  onjnst  and  Inequitable  to  hold 
that,  because  the  surveyor  exceeded  his  juris- 
diction In  some  particular,  the  appellants 
should  be  relieved  from  the  payment  for 
benefits  received  by  the  performance  of  such 
work  as  came  within  the  Jurisdiction  of  the 
surveyor."  Scott  v.  Strlngley,  132  Ind.  378, 
81  N.  B,  ^3.  That  the  surveyor  had  the 
right  and  authority  to  make  the  repairs  In 
the  present  case,  we  think.  Is  indisputable. 
The  appellee  admitted  In  his  evidence  that 
the  proper  cost  of  the  repair  was  as  much  as 
$800,  while  the  appellant  contended  that  the 
proper  cost  and  expense  was  $2,700.  That 
the  appellant  was  entitled  to  recover  some 
amount  Is,  In  our  Judgment,  clearly  estab- 
lished by  the  undisputed  evidence.  The  only 
basis  for  the  contention  that  the  assessments 
are  void  Is  that  the  repairs  made  the  ditch 
larger  than  the  original  specifications  re- 
quired; but  this,  as  we  have  seen,  does  not 
Invalidate  the  entire  assessments.  It  was 
the  duty  of  the  court  to  determine  the  correct 
amount  which  the  appellee  was  required  to 
pay. 

There  are  other  questions  in  the  record, 
but  as  we  must,  in  any  event,  adjudge  a  re- 
versal, and  as  the  same  or  similar  questions 
may  not  arise  again,  we  need  not  pass  upon 
them  here.  We  think  the  appellant  was  en- 
titled to  a  new  trial.    Judgment  revoked. 

(U  lod.  App.  n) 

KELLEY  T.  CITY  OV  CRAWFOKDS- 
VILLB.1 

(Appellate  Conrt  of  Indiana.    Sept  20,  1895.) 

PLKAniMO — DSUDBRBR  TO  ANSWBB— HaBMLBSS 

Error. 
In  an  action  for  the  penalty  for  the  vio- 
latioD  of  an  ordinance,  the  error,  if  any.  Id  sus- 
taining a  demorrer  to  a  paragraph  of  the  an- 
swer seeking  to  test  the  validity  of  the  ordi- 
nance, is  harmless;  Rev.  St.  1894,  {  1582  (Rev. 
St.  1881,  t  1460),  providing  that  matters  of  de- 
fense may  be  given  in  evidence  without  plea. 

Appeal  from  circnlt  conrt,  Montgomery 
coanty;   J.  F.  Hatney,  Judge. 

Action  by  the  city  of  Crawfordsville  against 
John  Kell^  to  recover  the  penalty  for  the 
violation  of  an  ordinance.  From  a  judgment 
for  plaintiff,  defendant  appealed  to  the  su- 
preme court.  Transferred  to  the  appellate 
conrt     40  N.  B.  1082.     Affirmed. 

Wright  &  Seller,  for  appellant'  Thomas  & 
Whlttlngton,  for  appellee. 

GAVIN,  J.  Appellant's  argument  relates 
solely  to  the  error  of  the  trial  court  in  sus- 
taining a  demurrer  to  one  paragraph  of  its 
answer,  by  which  it  sought  to  test  the  validi- 
ty of  the  city  ordinance  upon  which  the 
prosecution  was  based.  In  Its  opinion  trans- 
ferring the  case  to  this  court  (40  N.  E.  1082), 
and  in  the  decision  upon  which  that  opinion 
is  founded  (Berkey  v.  City  of  Elkhart  [Ind. 
Sup.]  40  N.  E.  1081),  the  supreme  court  ex- 
pressly adjudged  that  the  question  presented 
by  counsel  was  not  properly  raised  by  the 

>  RshMrins  denlad,  41  N.  B.  <». 


answer,  because  all  matters  available  under 
this  answer  might  have  been  given  In  evi- 
dence without  plea,  and  any  error  0f  it  ex- 
isted) in  sustaining  the  demurrer  was  harm- 
leaa.    The  Jndgrment  is  therefore  affirmed. 


(U  Ind.  App.'  US) 

PARR  V.  BACH. 

(Appellate  (3onrt  of  Indiana.     Sept  19,  1895.) 

Pleadino— Keferencs  to  Exhibits— Costract— 
Consideration— Bill  or  Exobptions— Rsvisw. 

1.  Where  several  paragraphs  of  an  answer 
refer  to,  and  are  based  on,  the  same  written  in- 
strument, and  each  alleges  that  a  copy  thereof 
"Is  filed  herewith,"  a  single  copy  of  the  instm- 
ment  filed  with  one  of  the  paragraphs,  is  sn& 
dent 

2.  The  assumption  by  a  surety  of  a  part  of 
his  principal's  debt,  and  release  of  the  principal 
therefrom,  is  a  sufficient  consideration  to  sup- 
port a  contract  releasing  a  claim  against  the 
surety  by  the  principal. 

3.  Where  a  plea  of  want  of  consideration 
has  been  filed,  the  sustaining  of  a  demurrer  to  a 
subsequent  paragraph  setting  up  facts  to  show 
want  of  consideration  cannot  be  urged  as  error. 

4.  Where  it  appears  on  the  face  of  a  bill  of 
exceptions  that  It  does  not  contain  all  the  evi- 
dence, any  qnestions  depending  on  the  entire 
evidence  will  not  be  considered. 

5.  A  general  statement  in  a  bill  of  excep- 
tions, that  the  record  contains  all  the  evidence, 
cannot  control  where  the  bill  also  recites  that  a 
contract  was  put  in  evidence  and  read,  but  such 
contract  does  not  appear  in  the  record. 

Appeal  from  circnlt  court  Wabash  county; 
H.  B.  Shiveley,  Judge. 

Action  by  James  B.  Farr  against  David 
Bach  to  recover  money  paid  on  a  note  as  sure- 
ty. From  a  Judgment  for  defendant  plain- 
tiff appeals.    Affirmed. 

H.  C.  Pettit,  for  appellant     Slick  &  Bun 
ter,  for  appellee. 

LOTZ,  J.  The  appellant,  plaintiff  below, 
alleged  In  his  complaint  that  the  appellee  and 
one  William  Farr  were  partners,  doisg  busi- 
ness in  the  firm  name  of  Farr  &  Bach;  that 
as  such  partners  they  executed  their  promis- 
sory note,  payable  to  the  order  of  the  First 
National  Bank  of  Wabash,  for  the  sum  of 
$1,724.63,  due  In  90  days  from  the  date  there- 
of, with  8  per  cent  interest;  that  the  plain- 
tiff signed  said  note  as  the  surety  of  said 
partners,  Farr  &  Bach;  that  Farr  &  Bach 
failed  to  pay  said  note  when  It  became  due, 
and  the  bank  Instituted  suit  thereon  in  the 
Wabash  circuit  court,  and  recovered  a  Judg- 
ment thereon,  against  Farr  &  Bach  and  the 
plaintiff,  in  the  sum  of  $1,865.40  and  costs  of 
suit;  that  the  plaintiff  was  compelled  to,  and 
did,  pay  on  said  judgment  the  sum  of  $925.77, 
for  which  amount,  Including  the  Interest 
thereon,  he  asked  Judgment  The  defendant 
answered  in  three  paragraphs,  the  first  being 
the  general  denial.  A  demurrer  for  want  of 
facts  was  sustained  to  the  second,  and  over- 
ruled as  to  the  third.  The  plaintiff  replied 
in  three  paragraphs,— the  first  being  the  gen- 
eral denial:  the  second,  want  of  consideration 
as  to  a  certain  contract  set  oot  im  the  tlilrd 
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paragraph  of  answer;  and  a  demnrrer  for 
want  of  facta  was  snatalaed  as  to  the  third. 
The  Issues  Joined  were  snbmltted  to  a  Jury 
for  trial,  which  returned  a  general  verdict 
for  the  defendant.  The  plalntitTs  motion  for 
a  new  trial  was  overruled,  and  judgment 
rendered  on  the  verdict  In  favor  of  the  de- 
fendant The  errors  assigned  are:  (1)  The 
overruling  of  the  demnrrer  to  the  third  para- 
(n^ph  of  answer;  (2)  the  sustaining  of  the 
demurrer  to  the  third  paragraph  of  reply; 
and  (3)  the  overruling  of  the  motion  for  a  new 
trial.  We  will  consider  them  in  the  order 
named. 

The  third  paragraph  of  answer  alleges  that, 
after  the  recovery  of  the  Judgment  as  stated 
in  the  complaint,  the  plaintitF  and  one  Sarah 
Parr  and  one  William  Farr  desired  to  borrow 
911,000,  and  to  secure  the  loan  by  mortgage 
on  225  acres  of  land,  situated  in  Wabash  coun- 
ty, owned  by  the  plaintilT,  James  B.,  Sarah, 
William,  Charles,  and  Cora  Farr,  as  tenants 
in  common;  that  the  purpose  of  securing 
said  loan  was  to  use  the  money  to  pay  off 
judgments,  aggregating  the  sum  of  $8,000, 
which  had  been  rendered  against  the  plaintiff 
and  William  and  Sarah  Farr,  which  wen> 
liens  upon  their  respective  interests  In  said 
lands;  that  at  the  same  time  the  defendant 
held  a  jndgment  against  the  said  Sarah  Farr, 
in  the  sum  of  $868  and  costs  of  suit,  which 
was  a  lien  on  the  interest  of  Sarah  Farr  In 
said  lands;  that  the  Judgment  named  in  the 
complaint  was  also  a  lien  on  the  interests  of 
the  plaintiff,  Sarah,  and  William  Farr  in  said 
lands;  that  owing  to  the  existence  of  said 
judgments,  and  the  liens  thereof,  the  plaintiff 
and  .Sarah  and  WUliam  Farr  were  unable  to 
procure  said  loan  unless  the  liens  were  re- 
moved; that,  to  secure  a  removal  of  said 
liens,  the  plaintiff  and  William  Farr  and 
Sarah  Farr  entered  into  a  written  agreement 
with  the  defendant,  in  which  It  was  agreed 
that  if  the  defendant  would  pay  off  one-half 
of  the  judgment  held  by  the  bank,  and  can- 
cel and  release  15  per  cent  of  the  Judgment 
held  by  him  against  Sarah  Farr,  and  would 
release  all  liens,  in  judgment  or  otherwise, 
held  by  him  against  the  plaintiff,  James  B., 
William,  Sarah,  Charles,  and  Cora  Farr  on 
raid  lands,  they,  the  said  James  B.,  Sarah, 
and  William  Farr,  would  pay  one-half  of  the 
bank's  Judgment,  and  release  the  defendant 
from  all  further  liability  thereon;  and  that 
it  was  further  agreed  with  the  defendant 
that  the  payment  so  made  by  William  for 
Sarah  Farr  and  the  plaintiff  should  be  a 
payment  by  William  Farr  on  the  debts  of 
the  firm  of  Farr  &  Bach;  and  that  the  de- 
fendant fully  complied  with  said  contract  on 
his  part  It  is  also  averred  that  a  copy  of 
the  written  agreement   "is   filed    herewith." 

The  second  paragraph  of  answer,  to  which 
a  demnrrer  was  sustained,  is  copied  into  the 
record.  This  paragraph  was  based  on  the 
same  written  contract,  and  it  is  referred  to 
therein,  and  It  is  alleged  "that  a  copy  of 
which  is  filed  herewith."     Following  this 


paragraph,  the  written  Instrument  is  copied 
Into  the  record.  This  Is  the  only  place  In 
which  It  appears,  and  the  appellant  earnestly 
Insists  that  the  third  paragraph  Is  bad  tot 
want  of  the  original  or  a  copy  of  the  contract 
It  is  well  settled  that  where  several  para- 
graphs are  based  upon  the  same  written  In- 
strument, each  professing  to  set  out  a  copy, 
one  copy  Is  sufficient.  To  require  more  would 
unnecessarily  Incumber  the  record.  Max- 
well T.  Brooks,  54  Ind.  98.  The  contract 
copied  Into  the  transcript  conforms  in  all 
respects  to  that  described  in  this  paragraph 
of  answer.  It  Is  sufficiently  Identified  to 
make  It  a  part  of  this  answer.  Engine  Co. 
V.  Hensel,  9  Ind.  App.  328,  36  N.  B.  716;  In- 
surance Co.  T.  Hazelett,  105  Ind.  212,  4  N. 
E.  582. 

The  appellant  further  contends  that  the 
contract  which  la  the  basis  of  the  pleading 
is  Invalid  for  want  of  consideration;  that  the 
appellee  was  bound  In  law  to  pay  the  whole 
of  the  judgment,  while  the  appellant  was  only 
liable  thoreon  as  a  surety;  that  they  were 
each  bound  to  pay  the  whole  debt  It  Is  well 
settled  that  a  promise  to  pay  a  debt  for  which 
the  promisor  Is  already  bound  does  not  con- 
stitute a  sufficient  consideration  to  support  a 
contract  Harris  v.  Cassady,  107  Ind.  158, 
8  N.  E.  29.  But  this  principle  has  no  applica- 
tion here.  The  relation  of  principal  and  sure- 
ty is  not  Identical  with  that  of  creditor  and 
debtor.  If  a  surety  contracts  to  assume  a 
part  of  the  principal's  obligation,  and  release 
him  therefrom,  he  may  do  so.  Here-  the  prin- 
cipal was  relieved  of  a  part  of  his  obligation, 
and  his  surety,  with  others,  assumed  it,  and, 
in  consideration  therefor,  be  surrendered  a 
part  of  another  Judgment  held  by  him,  and 
enabled  the  surety  and  others  to  raise  money 
on  their  lands  to  discharge  other  Hens.  The 
answer  Is  sufficient. 

As  to  the  second  assignment  of  error,  ques- 
tioning the  sufficiency  of  the  third  paragraph 
ot  reply,  it  is  sufficient  to  say  that  the  appel- 
lant admits  this  paragraph  to  be  equivalent 
to  a  plea  of  w^nt  of  consideration  for  the 
agreement  referred  to  In  the  answer.  The 
second  paragraph  of  reply  being  want  of 
consideration,  there  is  no  available  error  la 
sustaining  a  demurrer  to  the  third. 

The  last  assignment  brings  in  review  the 
overruling  of  the  motion  for  a  new  trial. 
Many  reasons  for  a  new  trial  were  urged. 
These  reasons  ail  depend  upon  the  evidence, 
and  on  certain  instructions  given  to  the  Jnry. 
The  appellee  makes  the  point  that  all  the  evi- 
dence is  not  in  the  record.  The  bill  of  excep- 
tions recites,  at  the  end  thereof,  that  "this 
was  all  the  evidence  given  In  the  above-en- 
titled cause."  In  the  body  of  the  bill  is  this 
statement:  "Counsel  for  the  defendant  here 
introduces  and  reads  In  evidence  the  contract 
between  the  Farra  and  David  Bach,  which  is 
marked  'Exhibit  1.' "  This  contract  nowhere 
appears  in  the  evidence,  as  appellant  con- 
cedes. It  has  been  uniformly  held  that  the 
general  statement  will  not  control  when  It 
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afflmtatlTely  appears  ilrom  the  body  of  the 
bill  Itself  that  it  does  not  embrace  all  the 
evidence  given  in  the  cause.  If  the  omitted 
evidence  be  much  or  little,  the  appellate  court 
will  not  decide  any  qu38tion  which  depends, 
tat  its  proper  consideration,  on  the  evidence. 
Rhea  v.  Crunk  (Ind.  App.)  39  N.  p.  878. 
True,  this  rule  does  not  prevail  when  the 
question  presented  does  not.d^end  on  the 
entire  evidence.  Insurance  C!o.  v.  Slsk,  8  Ind. 
App.  305,  36  N.  E.  659.  All  the  material  qaes- 
tlons  presented  under  the  motion  for  a  new 
trial  here  depend  upon  a  consideration  of  all 
the  evidence. 

The  Judgment  comes  to  this  court  with 
every  presumption  In  favor  of  its  correctness, 
and  It  is  incumbent  on  blm  who  assails  it 
to  present  a  record  afSrmatlvely  showing  its 
Infirmity.  In  the  absence  of  all  the  evidence, 
this  presumption  must  prevail.  Judgment 
affirmed. 


(13  Ind.  App.  lU) 
CITT  OP  BLOOMINGTON  v.  BOOERS. 
(Appellate  Court  of  Indiana.     SepL  18,  1885.) 

MONICIPAL  CORFORATIOKS  —  IiIABILITT    FOR   MbO- 

USBNCB— DSFaOTIVB  StBBBTS— NBaLIOBKCB 

OF  TSAVELEK. 

1.  In  an  action  to  recover  for  injuries  suf- 
fered by  falling  into  an  open  ditch  in  the  street, 
findings  that  plaintiff  knew  of  the  ditch;  that 
the  night  was  dark;  that  she  bad  reasonaidy 
good  eyesight,  and  was  walking  carefniiy  when 
injured, — are  not  sufficient  to  support  a  verdict 
in  her  favor,  in  the  absence  of  a  finding  that  she 
was  looking  ont  for  the  ditch,  or  paying  atten* 
tion  to  where  she  was  stepping,  at  the  time  of 
the  injury. 

2.  In  an  action  to  recover  for  injuries  suf- 
fered by  falling  into  an  open  ditch  in  the  street 
in  front  of  plaintiff's  reaidence,  there  is  no  er- 
ror in  admitting  evidence  touching  the  surround- 
ings, and  the  means  of  ingress  and  egress  to  and 
from  plaintiffs  reaidence. 

Appeal  from  circuit  court,  Lawrence  couu- 
ty;   B.  W.  Miers,  Judge. 

Action  by  Rachael  Rogers  against  the  city 
of  Bloomlngton  to  recover  for  Injuries  suf- 
fered by  her  through  defendant's  negligence 
In  leaving  an  open  ditch  in  one  of  its  streets. 
On  a  former  appeal  a  Judgment  for  plaintift 
was  reversed  (36  N.  B.  439)^  and  from  a  sec- 
ond Judgment  for  plaintiff  defendant  again 
appeals.    Reversed. 

Duncan  &  Batman,  for  appellant  Bast 
&  Miller,  for  appellee. 

DAYIS,  J.  This  Case  is  here  for  the  sec- 
ond time.  8  Ind.  App.  230,  36  N.  B.  439. 
On  return  to  the  lower  court,'  the  venne  of 
the  cause  was  changed,  an  amended  com- 
plaint was  filed,  and  a  trial  by  a  Jury  resnlt- 
ed  In  a  special  verdict,  on  which  Judgm^it 
was  rendered  in  favor  of  appellee  for  $1,600. 
The  Jury  find,  among  other  facts,  that  appel- 
lee knew  the  ditch  was  in  the  street,  that 
the  night  was  dark,  that  riie  had  reasonably 
good  eyesight,  and  that  she  was  walking 
slowly  and  carefully  when  she  was  injured. 
Tbere  ia.na  finding  tliat  she  was  using  her 


sense  of  sight,  or  that  she  bad  the  ditch  in 
mind,  at  the  time,  and  tliat,  in  view  of  her 
knowledge  of  its  existence,  she  was  looking 
out  for  the  ditch,  or  paying  attention  to 
where  she  was  going.  Neither  is  the  infer- 
ential fact  fotind  that  she  was,  under  the 
circumstances,  using  due  care  and  caution 
on  her  part  at  the  time  she  was  injured. 
City  of  Binffton  v.  McAfee  (Ind.  App.)  40  N. 
B.  549;  Railway  Co.  v.  Grames,  136  Ind.  39, 
34  N.  B.  714;  Railway  Co',  v.  CosteUo,  9  Ind. 
App.  463,  36  N.  B.  299;  Railway  Co.  v.  Sears 
(Ind.  App.)  38  N.  B.  837;  Railway  Co.  v. 
Klitch  (Ind.  App.)  37  N.  B.  660.  The  fljiding, 
in  a  special  verdict,  that  an  injured  party,  at 
the  time  of  receiving  the  injury,  was  In  the 
exercise  of  due  care,  Is  In  many  cases  such 
a  conclusion  as  should  be  disregarded;  but, 
where  two  Inferences  may  be  reasonably 
drawn  from  the  facts  and  circumstances  de- 
scriptive of  the  acts  and  conduct  of  the  in- 
jured party  at  the  time  of  receiving  the  in- 
Jnry,  then,  under  the  authorities  cited,  it  be- 
comes a  question  for  the  Jury  to  determine, 
whether  the  Injured  party. did  or  did  not  ex- 
ercise ordinary  care  under  the  circumstances 
surrounding  her  when  she  was  Injured.  The 
facts  descriptive  of  appellee's  conduct  on  this 
occasion  are  not  fully  and  clearly  found  in 
tbe  special  verdict  If  It  appeared  in  the  spe- 
cial verdict  in  addition  to  the  facts  therein 
found,  descriptive  of  her  conduct  that  she 
had  the  ditch  in  mind  at  that  time,  and  that 
in  view  of  this  Imowledge  she  was  using  her 
sense  of  sight  In  looking  out  for  the  ditch,  or 
I>aying  attention  to  where  she  was  stepping, 
and  then,  on  the  facts  and  circumstances  so 
found,  tbe  Jury  should  draw  and  find  the  in- 
ference that  she  was  using  due  care  aud 
caution  on  her  part  when  she  was  Injured, 
the  verdict  would  perhaps  be  sufficient  un- 
der the  rule  enunciated  in  the  cases  herein- 
before cited.  All,  however,  that  it  is  neces- 
sary for  us  to  deteicmlne,  and  all,  therefore, 
tliat  we  do  decide,  on  tills  question,  is  that 
on  the  facts  and  circumstances  as  found  in 
the  verdict  we  cannot  adjudge,  as  a  matter 
of  law,  that  appellee  was  entirely  free  from 
fault  at  the  time  she  was  injured. 

There  was  no  error  in  admitting  the  evi- 
dence toucliing  the  surroundings,  aud  tbe 
means  of  egress  and  ingress  to  and  from  ap- 
pellee's residence.  These  circumstances  were 
proper  to  l>e  considered,  in  connection  with 
the  other  facts,  in  determining  whether  ap- 
pellee, at  the  time  she  was  injured,  was  in 
the  exercise  of  care  commensurate  with  the 
known  danger. 

The  earnings  of  a  married  woman  ordi- 
narily belong  to  her  husband,  but  there  may 
be  circumstances  existing  which  would  enti- 
tle appellee  to  recover  for  the  value  of  her 
own  services.  Railway  Co.  v.  Cosby,  107 
Ind.  82,  7  N.  B.  373;  Railway  Co.  v.  Twi- 
name,  121  Ind.  375,  23  N.  B.  158.  Assuming 
that  appellee  was  a  married  woman;  ttiat 
her  husband  had  abandoned  her,  or  was  not 
snpportlng  or  providing  for  her;  and  that 
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Btae  was  engaged  in  carrying  on  any  trade  or 
business  on  her  own  account,— such  facta 
should  be  averred  In  the  complaint,  proven 
on  the  trial,  and  found  in  the  verdict.  Judg- 
ment reversed,  with  Instructions  to  sustain 
appellant's  motion  for  a  new  trial,  with 
leave  to  appellee  to  amend  complaint,  if  de- 
sired. 

ROSS,  J.,  concurs  in  result; 


OS  ind.  App.  Ui) 

WALDORF  V.  ELKHART  &  W.  R.  CO.  i 
(Appellate  Gonrt  of  Indiana.  Sept.  19,  1895.) 
Rbsbbvations  in  Dbkd— Rights  ov  Oraktob. 
Plaintiff,  who  owned  land  npon  which 
WB8  a  brickyard  and  a  clay  bed  (already 
opened), — both  of  which  were  unfit  for  any  use 
but  brickmaking, — conveyed  the  land,  reserving 
to  himself  the  right  of  possession  of  the  entire 
tract  for  one  year,  except  a  strip  for  a  right  of 
way.  Bdd,  that  plaintiff  was  entitled,  not  only 
to  the  naked  possession  of  the  land,  but  to  the 
use  and  enjoyment  thereof,  including  the  right 
to  dig  day  from  the  opened  pit. 

Appeal  from  circuit  court,  St  Joseph  coun^ 
ty;  Daniel  Noyes,  Judge. 

Action  by  Cyrus  Waldorf  against  the  Elk- 
Aart  &  Western  Railroad  Company.  From  a 
Judgment  for  defendant,  plaintiff  appeals.  Re- 
versed. 

A.  L.  Brick  and  Alexander  Wilhelm,  for 
appellant    Henty  0.  Dodge,  for  appellee. 

OAVIN,  3.  Appellant  owned  a  tract  of 
11  acres  of  land,  upon  the  south  part  of  which 
was  located  a  brickyard.  Upon  this  there 
were  machinery  and  sheds  worth  about  $800, 
Intended  and  adapted  for  carrying  on  the  busi- 
ness of  brickmaklng;  also,  a  clay  bed,  already 
opened,  from  which  clay  had  been  recently 
taken,  and  brl<*  manufactured.  The  brick- 
yard, including  the  clay  bed,  was  adapted  for 
ttiat  purpose,  and  the  land  was  unfit  for  any 
other  use.  In  the  spring  of  1883  the  appel- 
lee, desiring  to  construct  Its  railroad  over  said 
land,  tK>ught  it  and  received  a  deed  contain- 
ing (after  correction  of  mistakes)  the  follow- 
ing clauses:  "Said  grantor  reserves  the  right 
to  possession  of  the  entire  tract  of  land  above 
described  for  a  period  of  one  year  from  the 
date  hereof,  except  a  right  of  way  66  feet  wide 
across  the  first  above  described  tract  of  land; 
also,  the  right  of  possession,  for  a  i>eriod  of 
two  years  from  date  hereof,  to  all  that  portion 
lying  south  of  said  tight  of  way,  unless  said 
party  shall  desire  all  or  any  portion  thereof, 
except  that  portion  occupied  by  said  brickyard, 
for  railroad  purposes.  The  grantee  hereby 
agrees  to  put  in  all  necessary  crossings  for  the 
use  of  tlte  grantor  during  his  occupancy  of  said 
premises.  Grantee  reserves  the  right  to  enter 
any  portion  of  said  premises  at  all  times  to 
make  any  needed  rei)airs,  or  to  protect  said 
property  in  any  manner.  Said  grantor,  dur- 
ing his  tenancy,  agrees  to  keep  the  same  oc- 
cupied and  cared  for,  the  same  as  if  he  was 
the .  owner."    Shoctly  after  tfie  execution  of 
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this  deed,  appellee  entered  the  brickyard,  and 
constructed  a  trade  across  the  clay  bed,  mak- 
ing It  Impracticable  to  dig  the  clay  and  run 
the  brickyard.  For  this  invasion  of  his  rights 
appellant  sought  damages. 

There  Is  some  evidence  given  or  offered  to 
sustain  the  above  facts,  upon  which  the  claim 
of  the  appellant  is  based.  The  trial  court 
seems  to  have  disposed  of  the  case  upon  the 
theory  that  under  the  provisions  of  the  deed, 
appellant  had  no  right  to  dig  up  the  clay  for 
brick.  Counsel  tor  the  appellee  are  of  the 
opinion  that  the  truth  of  this  iH-opositlon  is 
self-evident  and  needs  no  authority.  With 
this  view  we  are  imable  to  agree  It  la  true 
that  as  a  general  rule,  reservations  and  ex- 
ceptions In  a  deed  are  to  be  construed  against 
the  grantor.  Nicholson  v.  Caress,  45  Ind.  470; 
City  of  Ft  Wayne  v.  Lake  Shore,  etc.,  Ry.  Co, 
132  Ind.  558,  32  N.  B.  216.  Tet  it  has  been 
said  that  this  "rule  is  one  of  dernier  reesort 
applicable  only  where  the  language  of  the  In- 
strument will  equally  admit  of  either  of  two 
or  more  interpretations.  In  such  a  case  that 
effect  will  be  given  wtilch  is  most  unfavorable 
to  the  grantor.  Adams  t.  Warner,  23  Yt 
895."  FaUey  ▼.  Giiea,  29  Ind.  114.  Where 
the  intentlcm  of  the  parties  can  be  fairly  ascer- 
tained from  the  Instrument  such  intention  will 
govern.  6  Lawson,  Rights,  Rem.  &  Prac  { 
2293.  In  AUen  v.  Scott,  21  Pick.  25,  it  la 
said:  "When  property  is  granted,  all  that  is 
necessary  to  the  enjoyment  of  the  grant  is  Im- 
pliedly granted  as  incident  to  the  express 
grant  and  the  same  rule  of  construction  ap- 
plies to  an  exception  in  a  grant"  The  case 
is  cited  with  apparent  approval  by  Judge 
Hackney  in  Indianapolis,  etc,  Ry.  Ca  v.  First 
Nat  Bank,  134  Ind.  127,  S3  N.  B.  679.  It  is 
settled  law  that  tenants  for  life  or  years  are 
entitled  to  work  mines,  quarries,  clay  plts^  or 
gravel  beds  which  had  been  opened  and  used 
before  the  time  of  the  commenoemeut  of  the 
particular  estate  Reed  t.  Reed,  16  N.  J.  Eq. 
248;  FIndlay  v.  Smith,  6  Munf.  134;  Neel  v. 
Neel,  19  Pa.  St  323;  Lynn's  Appeal,  31  Pa. 
St  44;  1  Wood,  Landl.  &  Ten.  p.  138,  §  53; 
1  Washb.  Real  Prop.  Ill,  814;  Co.  Litt 
546.  This  rule  is  founded  upon  the  principle 
that  the  holder  is  entitled  to  use  and  enjoy 
the  land  according  to  the  previous  and  accus- 
tomed method.  The  opening  of  new  mines 
would  be  waste,  but  the  working  of  the  old 
ones  is  a  simple  continuation  of  the  use  of  the 
land  made  by  the  owner.  In  Allen  v.  Scott 
supra,  It  was  held  that  wba«  a  deed  conveyed 
a  tract  of  land  and  the  buildings  thereon,  "ex- 
cept the  brick  factory,"  the  reservation  includ- 
ed the  right  to  occupy  the  land  on  which  it 
stood,  and  the  water  privilege  necessary  to  the 
carrying  on  of  the  fact(»7.  In  Bussdl  t. 
Bank,  47  Minn.  286,  50  N.  W.  228,  It  is  dedded 
that  where  a  brick  factory  had  been  erected 
upon  lands  owned  by  tenants  in  common,  and 
the  business  lawfully  undertaken,  the  grantee 
of  an  owner  of  an  undivided  interest  was  not 
authorlssed  to  prevent  its  continuation  by  the 
ootenamt    la  this  case  It  was  clearly  the  In- 
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tentloB  of  the  parties,  as  expressed  in  tbe  deed, 
that  tbe  grantor  was  to  have,  not  only  tbe 
naked  possession,  but  the  use  and  enjoyment, 
of  the  land;  and  that  certainly  Included  the 
right  to  use  It  for  a  brickyard,  and  to  dig  the 
clay  from  the  opened  pit,  these  being  essential 
to  tbe  use  of  that  portion  of  the  land  for  the 
only  purpose  for  which  it  was  fitted. 

The  appellant  was  entitled  to  have  his  evi- 
dence admitted  in  support  of  his  theory. 
Whether  all  the  evidence  would  then  have  sus- 
tained, it  would  have  been  for  the  court  to 
determine.  Counsel  for  appellee  are  in  error 
in  their  statement  that  there  is  no  map  In  the 
record.  As  the  transcript  comes  to  us,  it  is 
attached  to  the  evidence.  Judgment  reversed, 
with  Instructions  to  the  trial  court  to  sustain 
tbe  motion  for  a  new  triaL 


(It  Ind.  App.  188) 

SPtJRGEON  T.  SWAIN. 
{Appellate  Ooart  of  Indiana.     Sept  24,  1895.) 
Neootiablb  Instrcmbnts— Biixs  of  Ezchanob— 

CONSIDBKATION— ACOSFTANCB— PlbADINO. 

1.  An  oral  acceptance  of  a  bill  of  exchange 
is  valid. 

2.  The  complaint.  In  an  action  by  the  payee 
of  a  bill  of  exchange  against  the  drawee  on  an 
oral  acceptance  thereof  by  the  latter,  need  not 
allege  that  defendant  had,  at  tbe  time  of  his 
acceptance,  funds  of  the  drawer  in  his  hands 
wherewith  to  meet  the  bill. 

Appeal  from  cii-cutt  court,  Delaware  coun- 
ty; O.  H.  Koons,  Judge. 

Action  by  Elihue  L.  Swain  against  William 
A.  Spurgeon  on  a  bill  of  exchange.  There 
was  judgment  for  plaintiff,  from  which  de- 
fendant appeals.    Affirmed. 

Wagner  &  Bingham,  for  appellant  War- 
ner &  Brady,  for  appellee. 

DAVIS,  J.  Tbe  writing  on  which  this  ac- 
tion is  based  is  in  tbe  words  and  figures  fol- 
lowing, to  wit:  "Muncie,  Ind.  July  7tb,  18S8. 
Mr.  William  A.  Spurgeon:  Fay  to  B.  L. 
Swain  or  order  seventy-five  ""/oeo  dollars 
as  balance  due  on  painting  of  your  house, 
and  charge  to  account  of  J.  B.  Miller. 
$75.00."  It  is  conceded  that  this  is  a  bill 
of  exchange.  The  definition  of  a  bill  of  ex- 
change by  Chancellor  Kent  is:  "A  written 
order  or  request  by  one  person  to  another 
for  the  payment  of  money  at  a  specified  time, 
absolutely  and  at  all  events."  See  3  Kent, 
Oomm.  74,  side  paging.  It  is  alleged  in  the 
complaint  that  appellant  accepted  said  bill, 
and  that  the  same  is  due  and  unpaid,  but  it 
does  not  aver  that  appellant  had,  at  the  time 
of  his  acceptance,  funds  of  the  drawer  in  his 
hands  wherewith  to  meet  the  bill.  Is  the 
complaint  sufficient  to  withstand  a  demurrer 
for  want  of  facts?  Counsel  for  appellant  in- 
sist that  an  oral  acceptance  is  within  tbe 
^rtatute  of  frauds,  unless  it  appears  that  there 
was  a  consideration  for  the  acceptance;  that, 
where  no  consideration  is  shown,  the  oral 
Acceptance  to  the  promise  to  pay  the  debt 


of  another.  It  is,  and  long  has  been,  the  law 
that  a  consideration  is  presumed  in  the  case 
of  bills  of  exchange  and  promissory  notes, 
and  in  complaints  thereon  it  is  not  necessary 
to  aver  the  consideration.  Fisher  v.  Fisher, 
113  Ind.  474,  15  N.  B.  832;  HInkley  v.  Bank, 
77  Ind.  475.  The  consideration  being  pre- 
sumed, the  oral  acceptance  by  appellant  was 
a  promise  to  pay  his  own  debt  to  Miller,  and 
not  the  debt  of  Miller  to  appellee.  Railway 
Co.  V.  Caldwell,  98  Ind.  245.  In  our  opinion, 
tbe  court  did  not  err  in  overruling  the  de- 
murrer to  the  complaint.  In  view  of  the 
fact  that  tbe  jury  found  In  answer  to  an  In- 
terrogatory tliat  appellant  was  indebted  to 
said  Miller  at  the  time  he  accepted  the  bill 
of  exchange,  there  was  no  available  error  on 
account  of  the  giving  of  the  fifth  instruction. 
In  the  light  of  the  fact  that  the  Jury  ex- 
pressly found  that  appellant's  acceptance 
was  unconditional,  there  was  no  harmful  er- 
ror against  appellant  in  the  seventh  instruc- 
tion. We  find  no  reversible  error  in  the  rec- 
ord.   Judgment  affirmed. 


GERMAN-AMERICAN   BUILDING   ASS'N 
V.  DROGB.1 

(Appellate  Court  of  Indiana.     Sept  17.  1886.) 

Salb— Action  to  Rbcovbk  Pbiob  Paid— Aothok- 

m  o»  AmiNT— Bbst  add  Bbcoddart 

Bvidbnob. 

1.  A  complaint  stating  aubatantlally  thaft 
plaintiff  purchased  of  defendant  building  asso- 
dation  nine  shares  of  stock,  for  which  he  paid 
a  certain  sum,  and  that  defendant  neglected 
and  refused  to  issne  such  stock,  states  a  good 
cause  of  action  for  recovery  of  price  paid. 

2.  Where  defendant  gave  a  person  credit 
to  the  public  as  a  suitable  and  worthy  agent 
for  the  transaction  of  the  boslness  in  which  he 
was  engaged,  and  plaintiff  acted  in  good  faith 
in  dealing  with  him  within  the  scope  of  his  ap- 
parent authority,  he  will  be  protected  as  against 
the  principal. 

3.  Where  defendant  brought  into  court  cop- 
ies of  letters  written  to  its  agent,  who  had  ab- 
sconded, it  was  proper  to  permit  plaintiff  to 
introduce  snch  copies  in  evidence,  in  the  ab- 
sence of  the  originals. 

Appeal  from  circuit  court  Jackson  county; 
S.  B.  Voyles,  Judge. 

Action  by  Garrett  F.  Droge  against  the 
German-American  Building  Association  to  re- 
cover the  value  of  certain  shares  of  stock. 
Plaintiff  had  judgment  and  defendant  ap- 
peals.   Affirmed. 

CSarson  &  Thompson  and  Burrell  &  Branac 
man,  for  appellant  A.  M.  Munden,  for  ap- 
pellee. 

DAVIS.  J.  The  substantial  averments  in 
tbe  complaint  are  that  appellee  purchased  of 
appellant  nine  shares  of  prepaid  stock  foi 
$450,  which  he  paid,  and  that  appellant  neg- 
lected and  refused  to  issue  such  stock  to  him, 
to  his  damage  in  tbe  sum  of  $1,000.  The 
complaint  is  not  a  model  pleading.  The  the- 
ory of  the  pleader  is  not  clear  and  definite^ 
The  trial  court  proceeded  on  the  theory  that 

*  Superseded  by  opinion,  43  N.  B.  47S. 
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It  was  an  action  to  recoTcr  tbe  purchase  price 
paid  by  appellee  for  the  stock  which  appellant 
failed  to  Issue  to  him,  and  on  this  theory  tbe 
complaint,  In  our  opinion,  states  a  good  cause 
of  action,  and  there  was  no  error  In  overruling 
the  demurrer  thereto.  If  we  are  correct  in 
this  conclusion,  there  was  no  error  in  granting 
appellee  a  trial  by  a  Jury.  We  have  careful- 
ly read  the  entire  record,  and  are  of  the  opin- 
ion that  there  was  no  error  In  overruling  the 
motion  for  a  new  trlaL  There  Is  ample  evi- 
dence in  the  record  to  show  that  Warner  In 
this  transaction  was  acting  within  the  scope 
of  his  apparent  authority.  The  company  gave 
him  credit  to  the  public  as  a  suitable  and  wor- 
thy agent  for  the  transaction  of  the  business 
in  wtilch  he  was  engaged.  The  appellee,  an 
Ignorant  man,  having  acted  in  good  faith  In 
dealing  with  the  agent  within  the  scope  of  his 
api)arent  authority,  and  seeing  that  somebody 
must  be  a  loser  by  his  deceit,  the  jury  were 
justified,  under  the  facts  and  circumstances 
of  this  case,  in  the  conclusion  that  it  is  more 
reasonable  that  he  that  employs  and  puts 
confidence  in  the  deceiver  should  be  a  loser 
than  a  stranger  without  notice  of  the  limita- 
tion or  restriction  of  his  authority.  Kerlin  v. 
Association,  8  Ind.  App.  G2S,  35  N.  E.  39; 
Railway  Co.  v.  Racer,  10  Ind.  App.  503,  37  N. 
E.  280.  It  appears  clear  from  the  evidence 
that  appellee  paid  Warner  $450,  tbe  purchase 
price  fixed  by  the  company,  for  nine  shares 
of  prepaid  stock.  It  further  appears  that  the 
carbon  copies  of  letters  written  to  Warner  in- 
troduced in  evidence  were  brought  Into  court 
by  appellant.  As  these  copies  of  letters  were 
In  the  possession  of  appellant,  and  were 
brought  into  court  by  appellant,  and  as  it  ap- 
pears that  Warner  had  absconded,  we  are  not 
able  to  see  wherein,  under  the  circumstances, 
the  introduction  in  evidence  of  the  copies  was 
error.  The  Instructions,  when  considered  as 
an  entirety,  state  the  law  of  the  case  clearly 
and  correctly.  A  careful  reading  of  the  rec- 
ord, as  before  stated,  Impresses  us  with  the 
belief  that  the  cause  was  fairly  tried  in  the 
court  below,  and  that  no  error  occurred  which 
would  justify  a  reversal  of  the  judgment  of 
the  trial  court.    Judgment  affirmed. 


(13  Ind.  App.  166) 

EVANSVILLE  ST.  RI.  00.  t.  MEADOWS. 

(AppeU&te  Court  of  Indiana.     Sept  24,  1895.) 

Nbouobnck  op  Btrest-Car  Driver— Bvppicibn- 

OT  OP  Complaint— Appeal — Record. 

1.  Where  the  facts  are  such  that  there  is 
room  for  difference  of  opinion  between  reason- 
able men  aa  to  whether  or  not  negligence  should 
be  inferred,  the  right  to  draw  the  inference  is 
for  the  jury. 

2.  A  complaint  alleged  that  the  driver  in 
charge  of  defendant's  car  invited  plaintiff,  a 
child  10  years  old,  to  ride  on  the  car;  that  plain- 
tiff rode  to  the  end  of  the  line,  when  he  negli- 
gently left  the  team  standing  alone,  and  went 
to  the  rear  of  the  car;  that  while  engaged 
there  the  team  started  forward  with  a  violent 
jerlc,  and  plaintiff  was,  because  of  the  negli- 
gence thrown  from  the  car,  while  it  was  in 
motion,  injnriag  her.  SM  suffident  to  state  a 
cause  of  action. 


S.  A  bill  of  exceptions  is  not  properly  ib 
the  record  where  there  is  nothing  to  show  that 
it  was  filed  with  the  clerk  after  it  had  been 
signed  by  the  judge,  as  required  by  Rev.  St 
1891,  S  Ul  (Rev.  St  1881,  {  629). 

Appeal  from  circuit  court,  Warrick  county; 
Edward  Oough,  Judge. 

Action  by  Sarah  A.  Meadows,  by  next 
friend,  against  the  Evansvilie  Street-Rail  way 
Company,  to  recover  damages  for  personal 
injuries.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Gilchrist  &  De  Bruler,  for  appellant  6. 
A.  Hoff  and  CuUop  &  Kesslnger,  for  appellee. 

ROSS.  J.  Sarah  A.  Meadows,  a  minor,  by 
her  next  friend,  Susan  Meadows,  brought  this 
action  to  recover  damages  for  setaoaal  in- 
juries alleged  to  have  been  received  by  being 
thrown  from  one  of  appellant's,  street*  cars. 
The  gist  of  the  action,  as  stated  In  the  com- 
plaint is  that  the  driver  in  charge  of  one  of 
appellant's  cars  invited  appellee,  who  was  a 
child  but  10  years  of  age,  to  ride  upon  the 
car;  that  she  got  on  and  rode  to  the  end  of 
the  line,  when  the  driver  changed  his  team 
from  the  then  front  end  of  the  car  to  the  other 
end,  and  then,  "carelessly  and  negligently,  left 
said  team  of  mules  standing  alone,  without 
any  person  having  hold  of  the  lines  with 
which  it  was  driven,  and  tbe  same  was  loose- 
ly thrown  over  the  brake  at  tbe  end  of  tbe 
car;  that  the  defendant,  negligently  and  care- 
lessly, went  to  the  rear  or  eastern  end  of 
said  car,  and  while  engaged  in  and  around 
the  rear  end  thereof  the  said  team  of  mules 
started  forward  rapidly,  and  with  a  violent 
jerk  and  motion,  and  the  plaintiff,  Sarah  A., 
was,  with  great  force  and  violence,  and  by 
and  on  account  of  the  negligence  and  care- 
lessness of  the  defendant,  thrown  from  the 
car,  while  It  was  In  motion,"  Injuring  hw, 
etc.  It  is  insisted  on  the  part  of  appellant 
that  the  complaint  Is  insufficient,  and  that 
the  court  below  erred  in  overruling  the  de- 
murrer thereto,  for  the  reasons— First  that 
the  facts  alleged  fail  to  show  actionable  neg- 
ligence on  the  part  of  appellant  resulting  In. 
appellee's  injury;  and,  second,  that  the  facts, 
show  that  appellee  was  guilty  of  negligence 
contributing  to  her  injury. 

Tbe  first  contention  of  appellant  is  met  by 
counsel  for  tbe  appellee  by  the  assertion  that 
tbe  fkcts  alleged,  namely,  that  the  driver 
went  away  and  left  tbe  "mules  attached  t» 
and  hauling  said  car  unattended  and  un- 
guarded, and  with  the  lines  lo-wsely  wrapped 
around  the  brake  of  said  car,  and  thereby 
permitted  said  mules  to  give  a  quick  and  sud- 
den jerk  of  said  car,  and  moved  it  f<H^ard 
rapidly,"  throwing  appellee  from  the  car  and 
injuring  her,  "constitute  the  defendant's  [ap- 
p^ant's]  negligence,  which  proximately  caus- 
ed the  injuries  to  the  plaintiff  [appellee],  of 
which  she  complains."  It  seems  to  be  con- 
ceded by  both  appellant  and  appellee  that 
the  CMnplaint  contains  no  charges  of  negli- 
gence, other  than  those  above  set  out,  with: 


Digitized  by  VjOOQ  IC 


iBd.) 


EVANSVILLE  ST.  RT.  CO.  v.  MEADOWS. 


899 


reference  to  the  acts  of  the  driver  in  leaving 
his  team  as  charged.  Before  attempting  to 
enter  Into  a  consideration  of  these  facts,  and 
their  sufficiency  to  state  a  cause  of  action,  It 
Is  necessary  to  determine  the  rule  that  must 
govern  the  court  In  considering  whether  or 
not  a  given  state  of  facts  are  sufficient  to  war- 
i-ant  the  court  In  Inferring  negligence  there- 
from. When  the  allegations  in  a  complaint 
ctiarging  negligence  are  general,  the  court  has 
little  difficulty  In  determining  their  sufficien- 
cy, but  when  the  specific  facts  are  alleged, 
upon  which  the  negligence  complained  of 
rests,  another  and  different  rule,  and  one 
which  is  not  well  settled,  applies.  Under  the 
earlier  decisions  of  the  courts  of  last  resort 
in  this  state.  It  was  held  that  when  the  facta 
relied  upon  as  constituting  negligence  were 
alleged  in  the  complaint,  found  in  a  special 
verdict,  or  agreed  to,  whether  they  did  in  fact 
malce  a  case  of  negligence  was  purely  a  ques- 
tion of  law,  for  the  court  Railway  Co.  t. 
Goddard,  25  Ind.  185;  Railway  Co.  t.  Hnnter, 
33  Ind.  335;  RaUway  Co.  t.  Spencer,  98  Ind. 
186;  Conner  t.  Railway  Co.,  105  Ind.  62,  4 
N.  E.  441;  Woolery  t.  Railway  Co.,  107  Ind. 
381,  8  N.  E.  226;  Brannen  v.  Gravel-Road  Co., 
115  Ind.  116,  17  N.  B.  202;  BaUway  Co.  v. 
Bres,  1  Ind.  App.  224,  27  N.  B.  580;  Brummit 
V.  Furness,  1  Ind.  App.  401,  27  N.  E.  656; 
Thiele  y.  McManus,  3  Ind.  App.  132,  28  N.  E. 
327.  As  late  as  the  case  of  Faris  v.  Hoberg, 
134  Ind.  269,  33  N.  B.  1028,  was  tbis  rule  ad- 
hered to;  for  In  that  case  Hackney,  J.,  speak- 
ing for  the  court,  says  that  in  none  of  the 
adjudicated  cases  has  it  been  decided  "that 
the  jury  are  the  exclusive  judges  of  the  exist- 
ence or  nonexistence  of  negligence,  as  an 
idtimate  fact.  A  moment's  reflection  wHI 
show  the  error  of  a  rule  which  would  deprive 
the  court  of  the  right  to  determine  whether  a 
given  state  of  facts— uncontroverted— does  or 
doea  not  constitute  actionable  neglig;enc& 
When  the  facts  are  submitted  to  the  court 
upon  demurrer  to  a  complaint,  the  court  exer- 
cises the  power  of  determining  whether  such 
facts,  if  proven,  will  constitute  actionable 
negligence."  This,  I  may  add,  was  consid- 
ered to  be  the  rale  until  the  decision  of  the 
same  court  in  the  case  of  Railroad  Co.  t. 
Grames,  136  Ind.  39,  S4  N.  E.  714,  when  it 
was  held  that,  in  cases  where  the  facts  are 
sadti  that  there  is  room  for  difference  of  opin- 
ion t)etween  reasonable  mm  as  to  wheth»  or 
not  negligence  shooid  be  Inferred,  the  right 
to  di&w  the  infermce  of  negligence  or  no 
negligence  therefrom  is  for  the  jury,  as  one 
of  fact,  and  not  one  for  the  court,  to  be  In- 
ferred as  one  of  law  The  latter  holding  has 
beea  tenaciously  adhered  to  by  this  court 
Railroad  Co.  t.  Berry,  9  Ind.  App.  63,  36  N. 
B.  565;  Bridge  Co.  v.  McKinney,  9  Ind.  App. 
213,  36  N.  E.  448;  Walkup  V.  May,  9  Ind. 
App.  409,  36  N.  B.  917;  Railway  Co.  v.  Cos- 
tello,  9  Ind.  App.  462,  36  N.  E.  299;  Railway 
Co.  V.  Sears  and.  App.)  38  N.  B.  837. 

Applying  this  rule  to  the  facts  before  us.  It 
seems  evident  that  there  is  room  for  a  differ- 


ence of  opinion  between  reasonable  men  as  to 
whether  negligence  should  be  inferred  from 
them.  Were  it  not  for  a  difference  of  opin- 
ion, the  sufficiency  of  the  complaint  would 
not  be  in  issue  here.  For  instance,  the  court 
below,  in  holding  the  complaint  good,  must 
have  thought  a  cause  of  action  wajs  stated; 
and  the  able  counsel  for  appellee  very  ear- 
nestly insist  that  those  facts  are  sufficient, 
while,  on  the  other  band,  the  learned  counsel 
for  appellant  as  earnestly  Insist  that  no  infer- 
ence of  negligence  can  be  Inferred  frc»u 
them.  It  is  plain,  therefore,  that  all  men  are 
not  agreed  upon  what  Inferences  should  be 
drawn  from  the  facts  alleged.  The  expe- 
rience of  almost  every  man  convinces  him 
that  men,  from  nature  and  habit,  vary  mate- 
rially in  their  conceptions  of  what  consti- 
tutes negligence.  Hence,  if  the  duty  one 
man  owes  to  another  is  not  fixed,  but  must  be 
determined  by  a  jury,  the  court  cannot  con- 
sider the  sufficiency  of  a  given  state  of  facts 
until  a  jury  has  first  determined  what  infer- 
ence shall  be  drawn  from  them.  If  the  facts 
show  a  duty,  a  violation  of  that  duty  is  negli- 
gence. Negligence  results  only  from  a  viola- 
tion of  some  duty.  The  question  as  to  wheth- 
er a  duty  exists  cannot  depend  upon  the  judg- 
ment of  men;  for  a  duty  is  created  by  law, 
and  for  its  nonobservance,  resulting  in  In- 
jury, the  law  affords  a  remedy.  Law  itself 
signifies  a  rule  of  action.  It  Is  the  "rules  or 
methods  by  which  society  compels  or  re- 
strains the  conduct  of  its  members."  2  Bouv. 
Law  Diet.  One  disobeying  such  rules,  by 
reason  of  which  Injury  befalls  another,  is 
guilty  of  negligence,  and  must  answer  In 
damages  for  such  failure  of  dn^.  Bray 
duty,  becomes  such  because  the  law  makes  It 
so.  It  is  fixed  and  certain.  Unless  fixed  and 
certain,  it  cannot  be  a  duty.  In  cases  where 
the  question  arises  as  to  whether  or  not  a 
party  has  been  guilty  of  negligence,  the  first 
thing  to  be  determined  is  what  duty,  if  any, 
has  been  violated.  In  the  case  before  us,  we 
must  first  determine  what  duty,  if  any,  ap- 
pellant owed  the  appellee.  To  those  who 
were  passengers  on  its  cars,  it  owed  the  duty 
to  carry  safely.  If  the  appellee  was  a  pas- 
senger, then  appellant's  duty  was  to  carry 
her  safely  to  her  destination.  Railroad  Co.  y. 
Athon,  6  Ind.  Appi  295,  33  N.  B.  469.  Coun- 
sel for  appellant  apparently  concede,  in  their 
argument,  tliat  appellee  was  rightfully  on 
the  car;  hence  we  must  assume  that  appel- 
lant owed  her  some  protection.  Not  being  an 
employe,  if  she  was  there  rightfully,-  it  must 
have  been  as  a  passenger;  hence,  was  en- 
titled to  all  the  protection  the  law  imposes 
for  the  benefit  of  a  passenger. 

Under  the  contention  that  the  facts  alleged 
show  that  appellee's  own  negligence  con- 
tributed to  her  injury,  counsel  insist  that  the 
general  allegation  of  freedom  from  fault  on 
her  part  is  overcome  by  the  facts  specially 
pleaded.  In  this  contention  we  cannot  con- 
cur. 

Other  questions  are  argued  by  counsel  ft>r 
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appellant  which  are  not  properly  presented 
by  the  record.  Incorporated  In  the  tran- 
script is  what  purports  to  be  a  bill  of  excep- 
tions containing;  the  evidence  and  Instruc- 
tions, but  It  Is  not  properly  In  the  record,  for 
the  reason  that  there  Is  nothing  to  show  that 
it  was  ever  filed.  Section  629,  Key.  St  1881 
(section  641,  Rev.  St.  1894),  makes  It  neces- 
sary to  file  the  bni  with  the  clerk  after  It  has 
been  signed  by  the  Judge,  In  order  to  make  It 
a  part  of  the  record  In  the  cause.  Davee  y. 
Board  of  Com'rs,  7  Ind.  App.  71,  34  N.  E.  308; 
Glsh  y.  Gish.  7  Ind.  App.  104,  34  N.  E.  305; 
Prather  y.  Prather  (Ind.  Sup.)  39  N.  B.  310. 
It  clearly  appears  from  the  certificate  of  the 
clerk  attached  to  the  transcript  that  the  long- 
hand manuscript  of  the  shorthand  notes  of 
the  evidence  was  filed  In  the  clerk's  ofiSce  on 
the  24th  day  of  February,  1894,  and  what 
purports  to  be  a  copy  of  a  bill  of  exceptions 
containing  this  longhand  manuscript  of  the 
evidence,  bearing  the  signature  of  the  Judge 
of  the  Warrick  circuit  court,  under  date  of 
March  19,  1894,  Is  copied  into  the  transcript; 
but  the  record  nowhere  recites,  neither  does 
it  In  any  manner  appear,  that  after  the  bill 
was  signed  it  was  filed  as  required  by  sec- 
tion 629,  supra.  On  account  of  the  condition 
of  the  record,  and  the  manner  In  which  the 
questions  are  presented,  we  are  compelled  to 
affirm  the  Judgment  without  a  consideration 
of  the  merits  of  the  controversy.  Judgment 
affirmed. 

GAVIN,  DAVIS,  and  LOTZ,  33.,  concur  In 
result    EEINEtARD,  C.  J.,  absent 

(13  Ind.  App.  161) 

LOUISVILLE,  N.  A.  &  0.  RT.  CO.  v. 

PALMER. 

(AppeUate  Court  of  Indiana.     Sept  25,  1895.) 

Retazatiok  of  Costs — Btatehext. 

A  motion  on  appeal  to  retaz  costs  will 

not -be  heard  where  no  brief  to  support  it  or 

statement  of  costs  accompanies  the  motion. 

Appeal  from  circuit  court  Porter  county. 

Action  by  Adelbert  D.  Palmer  against  the 
Louisville,  New  Albany  &  Chicago  Railway 
Company.  Judgment  for  plaintiO,  and  de- 
fendant appealed.  On  motion  to  retax  costs. 
Overruled. 

Field  &  Klnnan  and  E.  D.  Crumpacker,  for 
appellant    Thos.  J.  Wood,  for  ai>pellee. 

PER  CURIAM.  Appellant  has  filed  a  mo- 
tion to  retax  costs  "In  this,  to  wit:  That  the 
sum  of  $18  is  taxed  as  costs  for  stenogra- 
pher's fee,  when  none  whatever  is  due;  sec- 
ond, that  about  $22  is  taxed  for  the  transcript 
more  than  Is  lawfully  due;  third,  that  about 
$12  too  much  is  taxed  for  the  clerk's  fee." 
No  brief  or  argument  is  filed  in  support  of 
the  motion.  No  statement  of  the  costs  taxed 
accompanies  the  motion.  There  is  nothing 
more  than  we  have  set  out  There  Is  not 
sufficient  presented  to  call  upon  this  court  t« 
examine  Into  the  matters  complained  of.  Th< 
motion  is  therefore  overruled. 


(IB  Ind.  App.  113) 
BOWEN  y.  JONES. 
(Appellate  Court  of  Indiana.     Sept  25,  1885.) 
EvioBNOE— Proof  or  Handwritino. 

1.  The  genuineness  of  defendant's  signa- 
ture to  a  paper  not  in  evidence  cannot  be  estab- 
lished for  the  purpose  of  comparing  that  sig- 
nature with  the  one  attached  to  the  obligation 
sued  on,  and  thus  establishing  the  genuineness 
of  the  latter. 

2.  Witness  having  testified  in  his  deposi- 
tion, introduced  in  chief,  that  defendant  had 
signed  the  instrument  sued  on,  there  was  no 
error  in  refusing  to  permit  him,  in  rebuttal,  to 
state  whether  or  not  he  had  seen  him  sign  it 

Appeal  from  circuit  court  Delaware  coun- 
ty; George  H.  Koons,  Judge. 

Action  by  Alvln  W.  Bowen  against  James 
H.  Jones  to  recover  on  certain  subscription 
contracts.  There  was  Judgment  for  defend- 
ant 'rom  which  the  plaintiff  appeals.  Af- 
firmed. 

J.  N.  Templer,  B.  R.  Tempter,  and  C.  B. 
Templer,  for  appellant  C.  E.  Shipley  and 
W.  W.  Orr,  for  appellee.     . 

ROSS,  J.  The  appellant  brought  this  action 
against  the  appellee  to  recover  upon  three 
separate  contracts.  To  the  complaint  the 
appellee  filed  an  answer  of  non  est  factum. 
Upon  the  Issues  thus  formed  the  cause  was 
submitted  to  a  Jury  for  trial,  and  a  verdict 
returned  in  favor  of  appellee.  The  appellant 
filed  a  motion  for  a  new  trial,  which  was 
overruled  by  the  coui't  and  Judgment  ren- 
dered on  the  verdict 

Of  the  reasons  contained  in  the  motion 
for  a  now  trial  the  first  third,  fifth,  eighth, 
and  twelfth  are  the  only  ones  discussed. 
Those  not  discussed  are  waived.  On  the 
trial  of  the  cause  the  appellant  offered  to 
prove  by  appellee  the  genuineness  of  his 
signature  to  tax  assessment  lists  purporting 
to  have  been  made  by  him  in  the  years 
1802,  1893,  and  1894  for  the  purpose  of  conk 
paring  the  signatures  attached  to  such  lists 
with  the  signatures  attadied  to  the  obli- 
gations sued  on,  and  thus  establish  the  gen- 
uineness of  the  latter.  The  rule  is  settled 
In  this  state  that  the  signature  to  a  paper 
not  in  evidence  cannot  be  proven  for  the  pur- 
pose of  comparing  it  with  the  disputed  sig- 
nature, and  thus  establish  the  genuineness 
of  the  latter.  Hazzard  v.  Vlckery,  78  Ind.  64, 
and  cases  cited.  But  where  a  writing  or  sig- 
nature, admitted  to  be  genuine,  is  already  in 
evidence  for  some  other  purpose,  it  may  be 
compared  with  that  In  dispute,  either  by  the 
Jury  or  by  experts,  for  the  purpose  of  estab- 
lishing the  genuineness  of  that  In  contro- 
versy. Shorb  V.  Kinzie,  100  Ind.  429,  and 
cases  cited.  Upon  a  careful  examination  of 
the  evidence,  we  think  it  such  as  Justified 
the  verdict  returned  by  the  Jury.  Were  there 
no  conflict  in  the  evidence,  the  contention  of 
appellant  might  avalL  The  court  committed 
no  error  In  refusing  to  permit  the  witness, 
Auson  W.  Oreenwalt  in  rebuttal,  to  answer 
the  following  question,  viz.:   "Xou  may  stat» 
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If  you  Baw  Tamea  H.  Jones  sign  that  snb- 
BCriptlon  contract?"  Mr.  Greenwalt'B  deposi- 
tion had  been  Introduced  In  chief,  in  which 
be  testified  that  the  appellee  signed  the  sub- 
scription order  or  contract.  Again,  one  para- 
graph of  the  complaint  counts  upon  the  sub- 
scription contract,  and  under  the  issues  form- 
ed It  devolved  upon  appelant.  In  making  his 
case  in  chief,  to  prove  the  ^ecution  of  the 
contract.  We  find  no  available  error  for 
which  the  Judgment  should  be  reversed.  Judg- 
ment affirmed. 


(147  N.  T.  89) 

In  re  SEAMAN'S  ESTATB. 
(Court  of  Appeals  of  New  York.     Oct  8, 1885.) 

CONBTBDCnOJJ  OF  WiLL  —  TBAN«FBB  TAX  — WlLL 

Madb  BsroRB  Enactment  of  Tax  liAW. 

1.  A  testator  devised  an  undivided  half  of 
his  estate  in  trust  for  his  daughter  during  her 
life,  and  by  the  words  of  present  gift,  "I  give, 
devise,  and  bequeath,"  devised  the  remainder 
"npon  her  decease"  to  his  son's  children  Uving 
at  her  death.  Sdd,  that  the  children,  on  the 
death  of  the  testator,  took  vested  interests  in 
the  residnarjr  pnH>erty,  subject  to  the  rights  of 
after-l>om  <mildivn,  or  to  be  defeated  by  their 
death  withont  issue  during  the  life  estate  of  the 
daughter. 

2.  Testator,  who  died  in  1876,  devised  his 

groperty  in  trust  to  pay  the  income  thereof  to 
is  nephew  during  life,  with  remainder  to  his 
children.  The  nephew  died  in  1893,  and  his 
children  were  all  living  at  testator's  death.' 
Bdd^  that  onder  the  transfer  act  (Laws  1892,  c. 
399),  which  imposes  the  tax  on  transfers  of 
property  by  will  to  collateral  heirs,  "where  any 
such  person  becomes  beneficially  entitled  in  pos- 
session or  expectancy  of  any  property  or  the  in- 
come thereof,  whether  made  before  or  after  tile 
passage  of  this  act,"  the  estate  was  not  liable  to 
taxation,  as  the  latter  clause  applies  only  where 
a  transfer  was  made  before  the  passage  of  the 
act,  and  the  beneficial  interest  therein  vests  aft- 
erwards.    32  N.  Y.  Supp.  906,  reversed. 

Appeal  from  supreme  court,  general  term. 
First  department 

Action  by  Henry  P.  Talmadge  and  others, 
as  trustees,  against  George  W.  Seaman  and 
others,  for  approval  of  their  accounts  aa  trus- 
tees, and  for  the  appointment  of  new  tru»- 
tees  in  their  stead.  The  comptroller  of  the 
city  of  New  York  was  made  a  party  defend- 
ant to  determine  the  liability  ot  part  of  the 
trust  estate  to  be  taxed  under  the  transfer 
tax  act  of  1892.  A  Judgment  of  the  general 
term  (32  N.  Y.  Supp.  906)  reversed  a  Judg- 
ment of  the  special  term  (80  N.  Y.  Snpp.  304) 
declaring  the  interest  not  taxable.  PlalntUfs 
appeal.    Reversed. 

Lndas  H.  Beers,  for  appellant.  Edgar  J. 
Levey  and  Joseph  H.  Choate,  for  respcmdent 

FINCH,  J.  This  action  was  brought  by 
two  surviving  trustees,  acting  under  the  will 
of  John  B.  Seaman,  for  a  settlement  of  their 
accounts,  and  for  the  appointment  of  new 
trustees  to  administer  two  trusts  not  yet  ter- 
minated. A  question  of  taxation  under  the 
revised  act  of  1892  (chapter  399)  arose,  and 
the  comptroller  of  the  city  of  New  York  was 
made  a  party  defendant  to  effect  its  solution. 

v.4lN.E.no.l7— 26 


The  contrayeny  dq»endB  npon  the  following 
facts:  Seaman  died  In  October  of  1876,  hav- 
ing made  and  executed  his  last  will  and  testa- 
ment in  the  January  preceding.  By  Its  terms 
he  devised  and  bequeathed  a  residue  of  his 
estate  In  these  words:  "Sixth.  All  the  rest, 
residue,  and  remainder  of  my  estate,  real  and 
personal,  I  give,  devise,  and  bequeath  to  my 
executors,  hereinafter  named,  in  trust  to  ap- 
ply and  pay  over  the  Income  of  one  equal  un- 
divided half  part  thereof  to  my  said  adopted 
daughter  and  niece,  Elizabeth  Seaman,  during 
her  natural  life,  and  upon  her  decease  I  give, 
devise,  and  l)equeath  said  equal  undivided 
one-half  part  of  my  estate  so  held  In  trust  for 
my  said  adopted  daughter  and  niece  to  the 
children  of  my  nephew,  George  A.  Seaman, 
living  at  the  time  of  her  death,  share  and 
share  alike.  Seventh.  I  direct  and  order  my 
Bald  executors,  hereinafter  named,  to  apply 
and  pay  over  the  income  of  the  other  equal 
undivided  half  part  of  my  estate  so  held  in 
trust  by  them  to  my  said  adopted  son  and 
nephew,  George  A.  Seaman,  during  his  nat- 
ural life,  and  npon  his  decease  I  give,  devise, 
and  bequeath  the  said  equal  undivided  half 
of  my  estate  so  held  in  trust  for  my  said 
adopted  son  and  nephew  to  the  children  of  my 
said  nephew,  George  A.  Seaman,  Uving  at  the 
time  of  his  death,  share  and  share  alike." 
Both  of  these  life  tenants  were  living  at  the 
date  of  the  testator's  death,  and  both  died  In 
January  of  1893.  When  the  will  took  effect 
there  were  living  four  children  of  George  A. 
Seaman,  who  stUI  survive,  and  who  took  Into 
their  possession  the  remainders  upon  the  ter- 
mination of  the  trust  There  was  no  Inheri- 
tance tax  law  when  the  will  took  effect  and 
the  estates  which  it  created  devolved,  but  the 
act  of  1892  was  in  force  when  the  life  tenants 
died  and  possession  of  the  remainders  passed 
to  the  four  children;  and  the  question  in- 
volved is  whether  that  vesting  in  possession 
which  occurred  after  1892  is  a  transfer  or 
succession  then  for  the  first  time  passing,  and 
so  taxable  under  the  act,  or,  If  not  then  first 
occurring,  is  at  least  made  taxable  by  the  ex- 
plicit language  of  the  statute.  The  special 
term  held  that  the  tax  law  did  not  operate 
retrospectively,  and  subject  to  taxation  rights 
of  succession  which  accrued  before  the  tax 
law  came  into  existence,  and  that  the  remain- 
ders of  the  four  children  were  not  taxable. 
The  general  term  reversed  the  Judgment,  and 
subjected  the  remainders  to  the  tax,  appar- 
ently putting  their  conclusion  upon  two 
grounds,  which  are  tliat  no  interest  vested  in 
the  four  children  of  George  until  the  death  of 
the  life  tenants,  or  at  least  no  such  beneficial 
interest  in  possession  or  expectancy  aa  is 
made  subject  to  taxation,  and  that  the  act 
of  1892  explicitly  operates  upon  such  a  trans- 
fer as  ocCTu:red. 

I  think  the  four  children  of  George  took 
vested  interests  in  the  residuary  property, 
both  real  and  personal,  at  the  death  of  the 
testator,  subject  on  the  one  hand,  to  open 
and  let  in  after-bom  children,  and,  on  the 
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other,  to  be  defeated  by  death  without  Issue 
during  the  running  of  the  life  estates.  Camp- 
beU  V.  Stokes.  142  N.  Y.  23,  86  N.  B.  811. 
The  ease  cited  related  to  real  estate,  but,  ex- 
cept as  to  a  suspension  of  absolute  ownership, 
limitations  of  future  or  contingent  Interests 
In  personal  property  are  subject  to  the  same 
rules  as  those  which  relate  to  future  estates 
In  land.  1  Rev.  St  773,  §  2.  The  respondent, 
nevertheless,  relies  upon  the  rule  applying  to 
bequests  of  personalty  fhat.  where  time  Is  of 
the  essence  of  the  gift,  and  there  Is  no  present 
gift,  nothing  passes  until  the  prescribed  peri- 
od arrives.  Warner  v.  Durant,  76  N.  Y.  133; 
Smith  V.  Edwards,  88  M.  Y.  92.  A  reference 
to  those  cases,  and  others  which  have  fol- 
lowed them,  shows  that  the  rule  formulated 
was  for  the  construction  of  bequests  where 
there  was  no  gift  at  all,  except  that  involved 
in  the  direction  to  divide  at  a  future  time. 
Here  there  are  words  of  present  gift,  for  the 
phrase  "upon  her  decease,"  like  the  expression 
"from  and  after,"  does  not  prevent  the  legacy 
from  vesting.  Nelson  v.  Russell,  135  N.  Y. 
137,  31  N.  B.  1098.  ExpIIcitiy  the  wlU  says, 
■"I  give,  devise,  and  bequeath"  the  estates  in 
remainder,  and  we  are  not  compelled  to  re- 
sort to  a  direction  to  divide  for  an  inference 
of  an  Intention  to  give  at  alL  I  think  the  rule 
referred  to  has  no  application  to  a  case  like 
the  present,  where  there  are  explicit  words  of 
gift  beyond  a  direction  to  divide. 

Upon  that  view  of  the  wHl,  it  Is  obvious 
that  a  right  of  succession  to  the  estates  in 
remainder  passed  at  once  on  the  death  of  the 
testator  to  the  four  children,  and  was  a  vest- 
ed interest,  although  subject  to  be  defeated 
or  modified  by  subsequent  contingencies.  If 
the  inheritance  tax  law  had  been  in  exist- 
ence at  the  date  of  the  testator's  death,  these 
interests  would  have  been  taxable  at  once, 
in  the  sense  that  the  incumbrance  of  the 
right  of  the  state  would  immediately  attach. 
We  have  held  that  the  tax  is  not  upon  the 
property  which  is  transferred,  but  upon  the 
right  of  succession  which  passes  to  the  suc- 
cessor. In  re  Swift,  137  N.  Y.  88,  32  N.  B. 
1096.  A  right  of  successictti  passed  to  the 
four  living  children  of  George  at  the  death 
■of  testator.  It  came  from  him;  it  was  trans- 
ferred by  him;  taking  effect  at  his  death; 
and  passed  then  or  never  But  the  right  it- 
self, although  vesting  in  the  successors  at 
once,  had  its  own  peculiar  character.  It 
■could  not  ripen  into  possession  or  enjoyment 
until  the  death  of  the  life  tenants,  and  be- 
fore that  event  was  contingent  solely  as  to 
the  persons  who  should  eventually  take,  and 
the  proportions  to  be  observed.  The  legatees 
as  a  class  were  certain;  the  particular  indi- 
viduals were  alone  uncertain.  But  in  Just 
such  a  case  difflculties  arose  In  respect  to 
the  application  of  the  inheritance  tax  law, 
and  received  their  solution  In  the  Case  of 
Curtis,  142  N.  Y.  210,  36  N.  B.  887.  There,  as 
here,  a  right  of  succession  passed  by  the 
will,  and  at  the  date  of  the  death  of  the  tes- 
tatrix, but  was  contingent  as  to  the  specific 


legatees;  and  it  was  seen  that  the  immediate 
assessment  and  collection  of  a  tax  was  im- 
possible, because,  as  the  law  then  stood,  the 
succession  of  the  children  was  exempt  while 
the  substituted  succession  of  the  nephews 
and  nieceis  would  be  taxable;  and  we  deter- 
mined that  the  state  must  wait  for  the  col- 
lection of  its  tax  until  the  contingency  was 
settled.  I  sought  in  that  case  to  free  the 
subject  from  the  nice  and  difficult  questions 
which  attend  the  construction  of  wills,  but, 
desirable  as  the  result  is,  I  am  less  confident 
than  I  was  then  of  our  ability  to  accomplish 
it.  The  case  did  not  decide  what  is  now 
contended  on  behalf  of  the  respondent.  In 
the  counsel's  brief  it  is  described  as  holding 
that  no  beneficial  Interest  passed,  and  that 
construction  is  reached  by  emphasizing  half 
of  a  sentence  with  a  neglect  of  the  remain- 
ing half.  The  language  used  was:  "The 
state  cannot  establish  that  any  beneficial  in- 
terest will  pass  to  persons  in  whose  hands  It 
will  be  taxable,  and  until  it  can  show  that 
vital  and  necessary  fact  Its  right  to  the  tax 
cannot  arisa"  To  say  that  no  beneficial  In- 
terest passed  into  hands  where  It  was  tax- 
able Is  very  different  from  saying  that  no 
beneficial  interest  passed  at  all.  The  doc- 
trine of  the  case  and  its  manifest  trend  was 
that,  where  the  particular  persona  who  were 
to  have  the  beneficial  possession  were  uncer- 
tain, the  appraisal  and  collection  most  be 
adjourned  until  the  uncertainty  ended;  but 
no  new  doctrine  of  the  passing  of  the  right 
of  succession  at  a  date  later  than  that  of  the 
will  was  at  all  asserted. 

It  is  said,  however,  that  the  right  of  suc- 
cession passing  in  remainder  by  the  will  was 
at  best  merely  technical  and  nominal,  and 
that  the  beneficial  Interest  did  not  pass  until 
the  termination  of  the  life  estates.  In  one 
sense  that  Is  true.  The  right  of  succession 
to  specific  individuals  might  prove  barren, 
and  for  that  reason  the  claim  of  the  state 
should  be  adjourned,  and  the  law  of  1892 
fully  recognizes  and  provides  for  sach  an 
adjoomment,  but  a  necessary  and  admisslUe 
delay  in  appraisal  and  collection  is  a  very 
different  matter  ficom  an  assertion  tliat  no 
beneficial  right  of  succession  passed  at  all 
until  after  the  decease  of  the  life  tenants. 
Next,  the  language  of  the  act  is  relied  on  to 
effect  the  resolt,  and  it  presraits  the  real  and 
difficult  question  requiring  solution.  Section 
1  of  the  act  imposes  a  tax  upmi  all  transfers 
of  property  to  persons  or  conx^^tlons  not 
exempt  from  taxation  in  the  cases  thereafter 
specified.  The  first  subdivision  embraces 
transfers  by  will  or  by  intestacy  from  resi- 
dents of  the  state.  The  second  covers  sim- 
ilar transfers  of  property  within  the  state, 
where  the  decedent  was  a  nonresident  at  the 
time  of  his  death.  So  far  the  transfers  take 
place  necessarily  at  the  moment  of  death, 
for  the  will  on  the  one  hand  and  the  intes- 
tate laws  on  the  other  operate  and  speak 
from  that  date,  and  any  special  provision 
about  that  was  needless.     But  then  comes 


Digitized  by 


Google 


N.  I.) 


HATCH  e.  FOURTH  NAT.  BANK. 


4f)S 


the  tblrd  BUbdlyislon,  introducing  a  new 
case.  It  reads  thus:  "When  the  transfer  Is 
of  property  made  by  a  resident  or  a  non-resi- 
dent when  sncb  non-resident's  property  Is 
within  this  state,  by  deed,  grant,  bargain, 
sale  or  gift  made  In  contemplation  of  the 
death  of  the  grantor,  vendor  or  donor,  or  in- 
tended to  take  eCtect  in  possession  or  enjoy- 
ment at  or  after  snch  death."  At  this  point 
are  evidently  referred  to  grants  or  gifts 
cansa  mortis;  that  is,  those  affecting  the  re- 
sult of  a  will  or  of  Intestacy  by  a  grant  or 
gift  made  during  life,  and  so  by  a  different 
process.  The  subdivision  then  proceeds: 
"Such  tax  shall  also  be  Imposed  when  any 
such  person  or  corporation  becomes  bene- 
ficially entitled,  In  possession  or  expectancy 
to  any  property  or  the  income  thereof  by  any 
such  transfer  whether  made  before  or  after 
the  passage  of  this  act."  If  we  give  tills 
language  a  general  and  broad  application, 
making  It  cover  not  only  grants  or  gifts 
cansa  mortis,  but  also  transfers  by  will  or 
intestacy,  we  give  the  act  a  retrospective  op- 
eration, and  subject  to  taxation  rights  of 
succession  which  accrued  before  the  statute 
came  into  existence.  Of  course,  we  ought 
not  to  do  that  upon  any  doubtful  or  ambigu- 
ous expression.  The  words  of  the  statute 
have  their  full  and  natural  force  when  ap- 
plied to  the  new  case,  immediately  preceding, 
of  grants  or  gifts  cansa  mortis.  A  grantor 
may  have  conveyed  and  delivered  his  deed 
before  1802,  in  contemplaticm  of  death,  and 
to  take  effect  upon  the  happening  of  that 
event,  or  reserving  a  power  of  revocation,  as 
w^I  as  the  possession  or  enjoyment,  during 
his  lifetime;  and  the  legislature  certainly 
intended  to  put  such  a  transfer  on  the  same 
footing  as  one  by  will.  It  is  of  no  conse- 
quence that  the  will  was  executed  before  the 
statute  if  the  death  occurs  after,  and  the 
same  rule  was  Intended  to  l>e  explicitly  ap- 
plied to  grants  causa  mortis.  Tliongh  the 
deed  precedes  the  tax  law,  as  the  execution 
of  the  will  precedes  that  law  in  a  possible 
case,  yet  the  transfer  In  both  Instances  is  to 
date  from  the  one  event  which  makes  It 
operative  and  effective.  So  much  the  legis- 
lature certainly  intended,  and  so  much  can 
be  admitted  without  making  the  statute  op- 
erative retrospectively.  Did  the  legislature 
mean  more  than  that?  The  argument  for  an 
affirmative  answer  rests  somewhat  upon  the 
expre8sl<Mi,  "shall  he  beneficially  entitled  in 
possession  or  expectancy."  But  these  four 
children,  at  the  death  of  the  testator,  were 
"beneficially  entitled"  to  their  remainders  In 
"expectancy."  An  estate  "In  expectancy"  Is 
one  where  the  right  to  the  possession  is  post- 
poned to  a  future  period,  and  it  Is  "bene- 
ficial" where  the  devisee  takes  solely  for  his 
own  use  or  benefit,  and  not  as  the  mere  hold- 
er of  the  title  for  the  nse  of  another.  So 
that  the  four  children,  as  I  have  said,  were 
l>eneficially  entitled  in  expectancy,  at  the 
date  of  testator's  death,  to  the  estates  which 
later  came  Into  their  actual  possessioo. 


In  addition,  it  should  be  observed  that  the 
statute  draws  the  distinction  between  the 
passing  of  the  right  of  succession  and  the 
subsequent  enjoyment,  or  termination  of  a 
defeasible  quality.  The  right  of  the  state 
attaches  when  the  right  of  succession  ac- 
crues, but  may  not  be  enforced  in  advance 
of  that  future  possession  and  enjoyment,  or 
indefeasible  ownership,  which  identifies  the 
persons  who  ought  to  pay.  I  think  that  is 
the  meaning  of  the  statute,  although  in  some 
respects  it  is  not  free  from  ambiguity;  and 
that  we  ought  not  to  give  it  the  retrospective 
effect  for  which  the  respondent  contends. 
The  order  of  the  general  term  should  be  re- 
versed, and  the  Judgment  of  the  special  term 
affirmed,  with  costs.  All  concur.  Judgment 
accordingly. 


(147  N.  Y.  184) 

HATCH  et  al.  v.  POTIRTH  NAT.  BANK  OP 

CITY  OP  NEW  TORK  et  al. 
(Court  of  Appeals  of  New  York.    Oct.  8,  1895.) 

Banks  and  Bankino  —  Lien  on  Dcfosits  —  Foi/- 
tx)wiN<»  Trust  Fdnbs. 

1.  Plaintiff  deposited  a  stock  certificate 
with  a  firm  who  nnlawfully  used  it  as  collateral 
security.  Tie  money  borrowed  thereon  was  la 
the  form  of  a  check,  which  said  firm  deposited 
to  its  credit  in  defendant  bank.  Said  firm  was 
also  indebted  to  defendant,  which  was  anthor- 
ized  to  apply  to  the  payment  of  said  indebted- 
ness any  moneys  on  deposit  to  the  credit  of  said 
firm.  Bdd  that,  as  against  plaintiff,  defend- 
ant had  the  right  to  apply  the  moneys  collected 
on  the  check  to  the  firm's  indebtedness,  even 
after  the  firm  had  assigned.  81  N.  Y.  Snpp. 
630,  affirmed. 

2.  So,  where  said  firm  deposited  with  said 
bank  stock  belonging  to  another  person  as  col- 
lateral to  secure  its  indebtedness  to  said  bank, 
and  the  bank,  after  applying  the  moneys  on  de- 
Dosit  to  said  indebtedness,  sold  the  collateral  to 
satisfy  the  balance  remaining  dne,  the  amonnt 
realized  on  the  sale  in  excess  of  the  balance 
due  the  bank  lielonged  to  the  owner  of  said  col- 
lateral, and  not  to  plaintiff. 

Appeal  from  supreme  court,  general  term. 
First  department 

Action  by  Mary  D.  Hatch  and  another,  as 
executors  of  Mary  D.  Sanford,  against  the 
Fourth  National  Bank  of  the  City  of  New 
York  and  others  to  recover  the  proceeds  of 
a  certificate  of  stock.  From  a  judgment  of 
the  general  term  (31  N.  Y.  Supp.  530)  af- 
firming a  judgment  for  defendants,  plaintiffs 
appeal.    Afiirmed. 

Geo.  W.  Wingate,  for  appellants.  David 
Wilcox  and  Henry  H.  Man,  for  respondents. 

FINCH,  3.  We  ought  to  afiirm  this  Judg- 
ment upon  a  single  ground,  which  rests  upon 
facts  not  at  all  controverted  or  in  dispute. 
For  that  pnrpose  we  may  assume  as  tme 
the  plaintiff's  version  of  what  actually  oc- 
curred, without  criticism  at  doubtful  points 
of  the  way.  She  was  the  owner  of  a  cer- 
tificate of  stock  of  the  Adams  £!xpress  Com- 
pany, of  the  par  value  of  $15,000.  That  cer- 
tificate, in  a  negotiable  form,  and  capable  of 
transfer  by  delivery,  she  intrusted  to   the 
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temporary  custody  of  Mills,  Robeson  &  Smith. 
Her  son  and  agent,  E.  S.  Sanford,  placed  It 
In  a  sealed  envelope,  marking  It  on  the  out- 
side with  his  name,  and  left  It  with  the  firm 
to  be  placed  In  their  safe  until  the  following 
Monday.  On  the  day  of  that  deposit,  the 
Arm,  acting  through  Smith,  borrowed  of  Fer- 
ris &  Kimball  the  sum  of  $20,000,  giving  the 
note  of  the  partnership  therefor,  and  deiws- 
Itlng  as  collateral  the  certificate  which  the 
plaintiff  had  committed  to  the  care  of  the 
firm,  and  which  Smith  converted  to  its  use. 
We  may  admit  that  his  act  was,  In  substance, 
a  larceny,  and  the  certificate  in  his  hands 
stolen  property,  but,  nevertheless,  the  title 
of  Ferris  &  Kimball  to  the  pledged  certifi- 
cate, which  they  sold  npon  default  in  the 
payment  of  the  loan,  and  to  the  proceeds  of 
such  sale,  la  not  here  and  now  questioned  or 
assailed.  The  plalntifTs  certificate  was  bnt 
a  part  of  the  collateral  which  stood  as  se- 
curity for  the  note.  It  is  found  that  8  shares 
of  Chicago,  Cincinnati,  Cleveland  &  St  Louis 
preferred  stock,  raised  by  a  forgery  to  80 
shares,  and  2  Union  Pacific  first  mortgage 
bonds  of  $1,000  each,  also  formed  part  of  the 
collateral.  The  lenders  gave  th^  check  for 
the  $20,000  thus  borrowed  to  MlUs,  Robeson 
&  Smith,  and  they  indorsed  it  and  deposited 
It  to  their  own  credit  in  the  Fourth  National 
Bank.  That  bank  held  the  deposit  upon  an 
express  contract  with  its  customer,  which 
gave  to  it  rights  beyond  those  flowing  from 
the  ordinary  relation,  and  outside  of  the  mere 
banker's  lien.  The  deposit  was  made  on  the 
afternoon  of  November  14,  1890.  Previous 
to  that  date  Mills,  Robeson  &  Smith  had 
borrowed  of  the  bank,  first  the  sum  of  $50,- 
000,  and  next  the  sum  of  $5,000,  giving  in 
each  case  their  note,  payable  on  demand, 
and  certain  collateral  securities.  The  special 
agreement  between  the  parties  added  to  such 
collateral  any  balance  of  the  customer's  de- 
pocdt  accounts  standing  to  their  credit  on  the 
books  of  the  bank,  and  contained  the  follow- 
ing erplldt  provision:  "The  undersigned  do 
hereby  authorize  and  empower  the  said  bank, 
at  its  option,  at  any  time,  to  appropriate  and 
apply  to  the  payment  of  the  above-named 
obligations  or  liabilities,  whether  now  ex- 
isting or  hereafter  contracted,  any  and  all 
moneys  now  or  hereafter  in  the  hands  of  the 
said  bank,  on  deposit  or  otherwise,  to  the 
credit  of  or  belonging  to  the  undersigned, 
whether  the  said  obligations  or  liabilities  are 
then  due  or  not  due."  On  NovembM  15, 
1890,  the  balance  standing  to  the  credit  of 
the  firm  was  a  little  more  than  $16,000.  On 
that  day  Mills,  Robeson  &  Smitli  failed  and 
made  a  general  assignment  On  November 
17th,  which  was  the  next  business  day  there- 
after, the  bank  demanded  payment  of  the 
loan,  and  in  default  thereof  applied  the  credit 
balance  of  the  firm  to  the  payment  of  its 
debt  thereby  so  far  canceling  and  extinguish- 
ing that  liability.  This  act  the  pUlntifl  re- 
sists, contending  that  the  $16,000.  was  her 
money,  as  proceeds  of  her  stock  stolen  from 


her  by  Smith,  and  which  proceeds  she  was 
able  to  trace  Into  the  thief's  deposit  account 
and  sufilciently  identify  as  her  own  money. 
There  is  more  or  less  of  difficulty  In  that 
identification,  and  the  subject  has  occasioned 
a  large  part  of  the  argument  addressed  to 
us,  but  need  not  now  be  discussed.  For  the 
purposes  of  the  decision,  at  least  until  we 
reach  the  case  of  Mrs.  Crabb,  we  may  con- 
cede that  the  credit  balance  was  proceeds  of 
the  stolen  stock,  and  sufficiently  identified, 
and  yet  the  opinion  of  the  general  term  will 
remain  Intact  and  unanswered.  If  Mills, 
Robeson  &  Smith,  on  receiving  the  check  of 
Ferris  &  Kimball,  had  at  once  collected  It 
and  turned  it  Into  money,  and  then  had  paid 
that  money  to  the  bank  in  discharge  of  their 
debt  to  it  and  the  bank  had  accepted  that  pay- 
ment in  ignorance  of  the  source  from  which 
the  money  had  been  derived,  and  had  sur- 
rendered the  notes  and  discharged  their  debt- 
ors' liability  in  entire  good  faith,  the  owner 
of  the  stolen  money  would  have  had  no  right 
of  recovery  against  the  bank.  Justh  t. 
Bank,  56  N.  T.  478;  Stephens  t.  Board,  79 
N.  Y.  183.  This  doctrine  goes  upon  the 
ground  that  money  has  no  earmark,  that  in 
general  it  cannot  be  Identified,  as  chattels 
may  be,  and  that  to  permit  in  every  case  of 
the  payment  of  a  debt  sn  Inquiry  as  to  the 
source  from  wlUch  the  debtor  derived  the 
money,  and  a  recovery  if  shown  to  have  been 
dishonestly  acquired,  would  disorganize  all 
business  operations,  and  entail  an  amount  of 
risk  and  uncertainty  which  no  enterprise 
could  bear.  The  rule  is  founded  upon  a  sound 
general  policy,  as  well  as  upon  that  princi- 
ple of  justice  which  determines,  as  between 
innocent  parties,  upon  whom  the  loss  should 
fall  under  the  existing  circumstances.  If, 
therefore.  Smith  had  come  with  the  money, 
and  with  it  had  paid  his  debt  over  the  coun- 
ter, the  amount  could  not  have  been  recover- 
ed by  the  plaintitr,  although  admitted  to 
have  been  actual  proceeds  of  the  stolen  cer- 
tificate. I  think  the  situation  was  not  at  all 
changed  because  the  debtor  came  with  Fer- 
ris &  Kimball's  check,  which  the  bank  col- 
lected. If  Smith  had  brought  that  and  the 
bank  had  accepted  it  as  cash,  or  condition- 
ally, upon  its  proving  good,  the  result  would 
have  been  the  same.  The  debt  would  have 
been  paid  and  the  money  become  the  abso- 
lute property  of  the  bank.  In  Goshen  Nat 
Bank  v.  State,  141  N.  ¥.  379,  36  N.  B.  316, 
It  was  a  draft  which  paid  the  debt,  and 
which  the  comptroller  received  and  collected. 
Nor  does  it  change  the  result  that  Smith  de- 
posited the  check,  and  did  not  at  the  mo- 
ment direct  its  application  upon  the  liability 
of  the  firm.  He  made  the  deposit  under  an 
existing  specific  contract  by  which  Mills, 
Robeson  &  Smith  consented  and  agreed  that 
the  bank  might  at  any  time  apply  it  upcm 
the  existing  liability.  When  it  did  so,  on  the 
17th  of  the  month,  ic  acted  with  the  written 
consent  and  authority  of  the  firm,  as  com- 
pletely effectual  and  operative  as  if  the  debt- 
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ora  on  that  day  had  personally  directed  the 
application  to  be  made.   The  contract  was  a 
continuing    direction,    a   dally    consent,    an 
agreed  permission.    The  loan  was  a  call  loan, 
payment  of  which  could  be   demanded  on 
any  day,  and  the  option  to  make  that  de- 
mand and  apply  the  credit  balance  was  a 
part  of  the  written  agreement,  and  an  es- 
sential and  material  stipulation  of  the  con- 
tract of  loan.   I  think  the  application  of  the 
deposit  account  npon  the  debt,  resting  upon 
that  oontinulng  consent,  had  the  same  ef- 
fect as  if  Mills,  Robeson  &  Smith,  without 
an  assignment,  had  personally  on  that  day 
directed  the  application,   and   so   paid   the 
debt    As  against  them,  and  aa  against  their 
assignee,  the  application  was  in  all  respects 
lawful  and  eftectuaL    The  recent  case  of  Re- 
fining Co.  ▼.  Fancher,  145  N.  Y.  552,  40  N. 
E.  206,  which  is  pressed  upon  onr  attention, 
does  not  at  an  determine  the  present  qnes- 
tlon.   There  the  proceeds  of  the  sugars,  ob- 
tained by  fraud,  remained  in  the  bands  of 
the  insolvent's  assignee  without  having  been 
applied  to  the  payment  of  debts.    If  the  in- 
solvent himself  had  applied  those  proceeds 
to  some  existing  liability,  or  liis  assignee  In- 
nocently and  without  notice  had  ao  paid  them 
out,  and  the  fund  was  sought  to  be  wrested 
from  the  bands  of  the  creditor  paid,  a  very 
different  qnestiob  would  have  been  raised, 
and  one  requiring  a  different  solution.    Nor 
does  the  case  of  Van  Alen  v.  Bank,  62  N.  Y. 
1,  govern  the  one  before  ua.   There  was  there 
no  daim  by  the  bank  upon  the  fond  de- 
posited.   Concededly,   they   were  bound   to 
pay  It  over  to  the  proper  party,  and  the  only 
question  Involved  was  who  that  proper  party 
in  truth  was.   The  depositor  was  an  agent, 
the  deposit  the  money  of  his  principal,  im- 
pressed with  a  trust  in  favor  of  that  prin- 
cipal, and  the  Inquiry  addressed  to  the  court 
was  whether  the  principal,  for  lack  of  privi- 
ty, could  enforce  payment  of  the  depoi^t  to 
himself. 

The  rule  we  have  applied  Is  further  re- 
sisted upon  the  ground  that  tbe  application 
of  the  credit  balance  was  made  after  the 
debtor's  failure  and  assignment,  and  with 
knowledge  of  that  fact  on  the  part  of  the 
bank.  The  Inference  sought  to  be  drawn  la 
that  the  payment  was  not  In  good  faith,  but 
under  circvtmstances  sufficient,  at  least,  to 
put  the  bank  on  inquiry.  But  business  em- 
barrassment or  a  general  assignment  does 
not  warrant  or  suggest  a  presumption  of 
fraud,  and  certainly  not  of  a  theft  producing 
moneys  on  deposit  The  fact  of  the  failure 
undoubtedly  led  to  a  call  of  the  loan,  and  a 
resort  to  the  contract  right  It  was  Juat 
such  an  emergent^  that  tbe  agreement  was 
framed  to  meet,  and  against  which  It  was  to 
serve  as  a  protection.  The  fact  of  the  failure 
had  not  tbe  least  tendency  to  indicate  that 
the  deposit  balance  was  the  product  of  a  lar- 
ceny. 

The  further  question  in  the  case  is  over 
the  right  of  Mrs.  Crabb,  which  has  been  sus- 


tained. After  the  failure  the  whole  credit 
balance  of  Mills,  Robeson  &  Smith  was  first 
applied  to  the  debt  due  to  the  bank.  It  was 
not  enough  to  pay  that  debt  When  It  was 
wholly  exhausted,  so  that  no  surplus  was 
left,  there  still  remained  a  sum  due  to  the 
bank.  Thereupon  It  resorted  to  its  collateral, 
aa  It  had  a  right  to  do.  Among  the  securi- 
ties pledged  by  the  debtor  firm  were  some 
belonging  to  Mrs.  Crabb,  which  she  had  de- 
posited for  safe-keeping,  and  which  Smith 
had  appropriated  for  collateral.  To  theae 
pledged  securities  the  bank  resorted,  and 
sold  most  of  them  after  the  failure,  and  after 
the  credit  balance  had  been  fully  exhausted. 
The  result  of  that  sale  produced  a  surplus 
after  completed  payment  of  the  bank's  debt 
The  proceeds  were  credited  by  the  bank, 
after  payment  of  their  debt  In  full,  to  the 
deposit  account,  and  that  surplus  has  been 
awarded  to  Mrs.  Crabb.  Obviously,  no  part 
Of  It  could  be  said  to  be  proceeds  of  plain- 
tiff's stock.  Tbose  proceeds  had  been  pre- 
viously appUed  In  payment  of  the  bank  debt, 
and  utterly  exhausted.  What  remained  was 
the  collateral,  and  tha»  produced  the  surplus, 
and  such  surplus  was  clearly  the  product  of 
Mrs.  Crabb's  bonds,  together  with  what  is 
conceded  to  have  b6en  Fay's.  The  Judgment 
should  be  affirmed,  with  costs.  AU  concur. 
Judgment  affirmed. 


(147  N.  y.  203) 

DEMAREST  v.   MAYOR,   ETC.,   OF  CITT 

OF  NEW  YORK. 

(Court  of  Appeals  of  New  York.    Oct  8, 1896.) 

Db  Jure  OrrioERs— Rioht  to  Sauribs. 

f  I  !  An  action  to  recover  salaries  by  persons 
ciaiming  to  have  been  officers  de  jure  will  not 
he  where  it  appeared  that  such  offices  were 
nued,  and  the  salaries  attached  thereto  paid  to 
persons  who  claimed  to  be  legally  elected,  and 
whose  title  to  said  offices  had  never  been  judi- 
cially deternuned,  and  that  the  said  offices  were 
in  existence  prior  to  the  election  of  any  of  the 
claimants.    26  N.  Y.  Supp.  585,  affirmed. 

Appeal  from  supreme  court,  general  term. 
First  department 

Action  by  WlUlam  E.  Demarest  against  the 
mayor,  aldermen,  and  commonalty  of  the  city 
of  New  York  to  recover  for  salaries  alleged 
to  be  due  to  plaintiff  and  his  assignors  as 
aldermen  of  the  city  of  New  York,  From  a 
judgment  of  the  general  term  (26  N.  Y. 
Supp.  .585)  affirming  a  judgment  for  defend- 
ants, plaintiff  appeals.    Affirmed. 

George  W.  Miller,  Seaman  Miller,  and 
George  O.  Eldridge,  for  appellant  David  J. 
Dean,  for  respondent 

GRAY,  J.  The  plaintiff  brings  this  action 
for  himself  and  as  assignee  of  others  to  re- 
cover the  aalaries  alleged  to  be  due  them  as 
aldermen  of  the  city  of  New  York  for  the 
year  1877.  The  claim  la  that  they  were  elect- 
ed to  such  offices  pursuant  to  the  act  of  the 
legislature  contained  in  chapter  137  of  the 
Laws  of  1870,  as  amended  by  chapter  574  of 
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the  Laws  of  1871,  which  provided  for  the  elec- 
tion upon  a  general  ticket,  from  tbe  city  at 
large,  of  a  board  of  15  aldermen.  The  de- 
fense of  the  city  Is  that  those  laws  were  re- 
pealed by  chapter  335  of  the  Laws  of  1873 
and,  farther,  that  pursuant  to  the  latter  act, 
which  contained  a  charter  for  the  city,  other 
persons  were  duly  elected  as  aldermen  at  the 
election  at  which  the  plalntlft  and  his  asso- 
ciates claimed  to  have  been  elected,  who  en- 
tered upon  and  executed  the  duties  pertain- 
ing to  the  office  of  an  alderman  of  the  city, 
and  were  paid  the  salaries  claimed  by  tlie 
plaintiff.  When  the  action  came  on  for  trial 
no  evidence  was  given.  The  whole  case  was 
agreed  to  be  contained  in  the  pleadings,  it  be- 
ing expressly  admitted  by  the  plaintiff  that 
the  salaries  claimed  by  the  plaintiff  in  his 
complaint  liad  been  paid  by  the  city  to  other 
persons,  assuming  to  have  been  elected, 
and  who  acted  as  a  board  of  aldermen  under 
the  charter  of  1878.  Tbe  complaint  was 
thereupon  dismissed  by  the  court  upon  the 
motion  of  tbe  defendant 

Section  4  of  chapter  335  of  the  Laws  of 
1873  provided  for  a  system  of  minority  repre- 
sentation in  the  board  of  aldermen  of  tbe 
city  of  New  York,  by  restraining  the  right  of 
a  voter  to  vote  for  all  the  aldermen  to  b« 
elected.  It  is  unimportant  to  more  particu- 
larly refer  to  tbe  provisions  of  the  Becti<«,  as 
the  system  was,  not  long  thereafter,  abolish- 
ed. Laws  1882,  c.  403.  The  plaintiff's  prop- 
ositions are  that  those  provisions  were  uncon- 
stitutional and  void,  for  being  in  violation  of 
that  part  of  tbe  constitution  of  the  state  wlilcb 
guaranties  to  every  qualifled  voter  the  right 
to  vote  for  all  officers  that  may  be  elected  by 
the  people  (article  2,  {  1},  and  that  the  acts  of 
1870  and  1871  remained  in  force,  under  whose 
provisions  be  and  his  associates  were  elected, 
and  became  the  legally  constituted  board  of 
aldermen,  and,  as  such,  were  entitled  to  their 
salaries.  The  determination  of  the  question  of 
constitutionality,  however,  is  not  necessary  to 
the  determination  of  the  case,  and,  as  tbe 
ground  upon  which  the  decision  of  the  gen- 
eral term  of  the  supreme  court  has  been  pla- 
ced Is  clearly  presented  in  the  case,  and  Is 
perfectly  tenable,  our  judgment  may  and 
should  rest  upon  it.  We  should  not  pass  uxxm 
the  constitutionality  of  a  statute  tf  the  ques- 
tion is  immaterial  to  the  case.  Frees  v.  Ford, 
C  N.  Y.  176.  It  is  a  salutary  principle,  and 
founded  upon  the  respect  due  to  the  legisla- 
tive department  of  the  government,  that  the 
constitutionality  of  Its  exercise  of  power 
should  not  be  passed  upon  by  the  court  until 
a  case  arises  in  which  a  decision  of  such  a 
question  is  unavoidable  for  tbe  determination 
of  the  case  itself. 

This  action  is  to  recover  tbe  salaries  of  tbe 
plaintiff  and  his  associates  as  aldermen  of 
the  city  for  the  year  mentioned,  and  if  we 
should  assume  all  they  claim  as  to  tbe  un- 
constitutionality of  the  provisions  of  the 
fourth  section  of  tbe  charter  of  1873,  and  tbe 
iralldity  of  their  election,  and  that  they  were 


de  Jure  aldermanic  officers,  there  is  the  an- 
swer that  others  assumed  to  have  been  elect- 
ed, received  their  certificates  of  election,  were 
Inducted  into  and  occupied  the  office,  exercised 
its  duties  and,  as  officers  de  facto,  were  paid 
salaries.  That  is  a  complete  answer,  and  one 
which  has  the  sanction  of  the  authorities. 
Their  title  cannot  be  questioned  collaterally 
in  such  an  action,  and,  even  were  the  action 
of  such  a  nature  as  to  permit  the  question,  the- 
payment  already  made  to  the  de  facto  officers 
of  the  salary  belonging  to  the  office  would 
be  a  good  defense  to  the  claim  of  the  plaintiff. 
The  case  of  Dolan  v.  Mayor,  68  N.  Y.  274, 
where  this  principle  was  asserted,  was  rest- 
ed upon  the  ground  of  public  policy,  which 
requires  that  fiscal  officers,  charged  with  the 
payment  of  salaries,  should  be  deemed  Jus- 
tified in  paying  them  to  persons  clothed  with 
the  apparent  title  to  an  office,  without  in- 
quiring whether  others  have  the  better  right. 
The  remedy,  it  was  said,  of  the  person  wrong- 
fully deprived  of  the  office  is  to  recover  bis 
damages  for  the  wrong  against  the  usuri)er. 
In  McYeany  v.  Mayor,  80  N.  Y.  185,  and  in 
Terhune  v.  Mayor,  88  N.  Y.  247,  the  doctrine 
was  upheld  that  payment  to  a  de  facto  officer, 
Willie  he  is  holding  the  office  and  discharging 
its  duties,  is  a  defense  to  an  :  -''ion  brought 
by  the  de  Jure  officer  to  recover  the  same  sal- 
ary. It  is  unnecessary  for  us  to  reason  now 
upon  a  doctrine  which  has  so  often  been  dis- 
cussed in  the  cases.  Offices  are  created  for 
the  benefit  of  the  public,  and  the  title  of  their 
incumbents  is  not  to  be  inquired  into  exc^t 
in  some  way  prescribed  by  law.  Their  acts 
will  not  be  invalidated  nor  ofiicial  dealings 
with  them  be  affected,  by  reason  of  scHne  il- 
legality in  their  election,  not  Judicially  de- 
clared. Ttie  appellant,  however,  undertakes: 
to  meet  this  phase  of  tbe  matter  by  tbe  sng- 
gestion  that  If  section  4  of  the  act  of  1873 
was  unconstitutional  and  void,  no  legal  office 
of  alderman  was  created  by  Its  provisions, 
and  therefore  there  could  not  be  either  a  de 
Jure  or  a  de  facto  incumbent  thereof.  But 
that  ofiice,  as  a  part  of  the  local  government 
existed  by  law,  and  was  not  created  by  the 
act  of  1873.  In  tbe  case  of  Norton  t.  Shelby- 
Co.,  118  U.  S.  441,  6  Sup.  Gt  1121,  relied  upon 
by  the  appellant  it  was  held  that  as  the  act 
attempting  to  create  the  office  never  tiecame 
a  law,  the  office  never  came  into  existence. 
A  board  of  commissioners  was  provided  for 
to  take  the  place  of  the  county  court  of  Shel- 
by county,  and  commissioners  were  appointed 
to  take  the  place  of  Justices  of  the  peace,  and 
because  the  constitution  did  not  i>ermit  this 
to  be  done  it  was  adjudged  that  tbe  act  was 
void,  and  it  followed  that  the  office  never  le- 
gally existed.  That  was  not  this  case.  Here 
the  office  of  alderman  always  existed,  and  the 
legislative  intent,  as  evidenced  in  the  act 
of  1873,  was  to  introduce  the  experiment  of 
minority  representation  in  the  municipal  gov- 
ernment Tbe  provision  of  that  act  in  ques- 
tion did  not,  as  in  the  Shelby  County  Case, 
attempt  to  create  an  office  where  ncme  before 
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existed.  Unless  the  office  did  exist  by  law, 
tiow  could  the  plaintiff  and  his  associates 
base  their  present  claim  to  have  been  elected 
to  It?  This  very  demand  and  suit  are  an  am- 
ple concession  that  aldermanlc  offices  existed 
to  be  ffiled.  The  plaintiff's  position  is  that 
the  law  of  1873  was  void,  and  that,  although 
so  expressed  In  terms.  It  was  Ineffectual  to 
even  accomplish  the  rejwal  of  the  previous 
acts  of  1870  and  1871,  under  which  they 
claimed  to  have  been  elected.  But  If,  by  ex- 
isting provisions  of  law,  there  were  the  of- 
fices of  aldermen  to  be  filled  by  election,  then 
the  fact  is  that  they  were  assumed  by  other 
persons,  claiming  to  have  been  elected;  and, 
though  the  provisions  of  the  law  regulating 
the  composition  of  the  board,  and  the  mode  of 
•election  thereto,  and  under  wUch  they  enter- 
«d  into  office,  might  be  unconstitutional,  that 
would  not  affect  the  existence  of  the  office. 
They  would,  though  usurpers,  be  de  facto  of- 
ficers, exercising  the  particular  governmental 
duties  Incident  to  the  office  usurped.  The 
Judgment  appealed  from  should  be  affirmed, 
with  costs.   All  concur.   Judgment  affirmed. 


iUl  N.  T.  4») 

HUGHES  T.  MONBOB  COUNTS. 
<Ooiirt  of  Appeals  of  New  York.    Oct.  8. 1895.) 

COONTIM  — LlABIUTT  «>n  TOUTS  OF  KmFLOTES. 

Under  Laws  1863,  c.  82,  and  Lews  1870, 
c.  68S,  the  coantr  of  Monroe  usumed  the  main- 
tenance of  an  insane  asylum.  A  board  of  su- 
pervisors were  placed  in  control,  and  were  au- 
thorized to  elect  a  warden,  tvho  was  the  chief 
officer  of  the  asylnm,  and  a  board  of  tnistees, 
in  whose  name  all  contracts  were  made.  Sdd 
that,  as  the  county  was  engaged  in  the  discharge 
of  a  public  duty,  It  was  not  liable  for  injuries 
iniBtamed  by  one  employed  as  a  servant  in  said 
asylnm,  through  the  negligence  of  a  ^rson  in 


asylnm,  through  the  negligence  of  a  person  ii 
charge  thereof.    29  N.  Y.  Snpp.  495,  affirmed. 

Appeal  from  supreme  court,  general  term, 
Fifth  department 

Action  by  Elizabeth  6.  Hughes  against  the 
county  of  Monroe  for  personal  injuries. 
There  was  a  verdict  for  plaintiff,  but  defend- 
ant's motion  for  a  new  trial,  made  at  general 
term  (29  N.  Y.  Snpp.  495),  was  granted,  and 
plaintiff  appeals.    Affirmed. 

Eugene  Van  Voorhis,  for  appellant  P.  B. 
Drake,  for  respondent 

BARTLETT,  J.  The  plaintiff  appeals  from 
an  order  made  on  a  motion  heard  at  the  gen- 
«ral  term  In  the  first  instance,  granting  a 
new  trial  after  verdict  at  the  Monroe  circuit 
in  her  favor.  The  plaintiff,  an  employ^  at 
the  Monroe  county  Insane  asylum,  was  se- 
Terely  Injured  while  operating  a  machine 
known  as  a  "steam  mangle,"  which  was  used 
in  the  laundry.  At  the  trial  it  was  insisted 
on  behalf  of  the  defendant  that  the  county 
of  Monroe  was  not  liable,  in  any  event;  that, 
assuming  its  liability,  the  plaintiff  had  failed 
to  make  out  a  cause  of  action.  As  we  are 
of  opinion  that  the  county  of  Monroe  is  not 
liable,  under  the  facts  as  disclosed  in  this 


record,  it  Is  unnecessary  to  determine  wheth- 
er the  plaintiff  was  entitled  to  go  to  the  Jury. 
The  plaintiff  was  injured  February  11,  1891. 
Before  this  action  was  commenced  the  coun- 
ty law  of  1892  was  In  force:  but  It  Is  un- 
necessary to  examine  Its  provisions,  as  the 
status  of  the  county  of  Monroe  on  the  11th 
day  of  February,  1891,  must  determine  its 
liability.  Prior  to  the  year  1803  the  county 
of  Monroe  cared  In  part  for  its  Insane  in  a 
department  of  the  county  poorhouse.  By 
chapter  82,  Laws  1863.  It  was  enacted  that 
the  Insane  asylum  of  the  county  of  Monroe 
should  be  a  separate  and  distinct  institutlou 
from  that  of  the  Monroe  county  poorhouse, 
and  the  board  of  supervisors  were  placed  in 
control,  and  authorized  to  elect  a  warden, 
who  was  to  hold  office  for  three  years,  and  a 
board  of  three  trustees  for  a  like  term.  The 
warden  was  constituted  the  chief  officer  of 
the  asylum,  subject  to  the  regulations  estab- 
lished by  the  board  of  supervisors.  All  pur- 
chases for  the  asylum  were  to  be  made  by 
the  warden,  under  the  direction  of  the  trus- 
tees. All  contracts  with  the  attendants  and 
assistants  were  to  be  made  in  the  official 
names  of  the  trustees.  The  warden  was  also 
required  to  make  out  and  deliver  to  the 
trustees,  annually,  an  Invfflitory  of  all  prop- 
erty belonging  to  the  asylum.  The  warden 
was  also  authorized  to  make  contracts  for 
the  support  of  insane  persons  of  the  county, 
and,  by  the  direction  of  the  board  of  super- 
visors or  the  trustees,  to  demand  from  the 
state  lunatic  asylum  all  persons  who  were 
chargeable  to  the  county  of  Monroe,  or  to  any 
town  or  city  In  the  county.  It  was  further 
provided  that  no  insane  person  residing  in 
the  county  of  Monroe,  and  likely  to  become 
a  county  charge,  should  thereafter  be  ad- 
mitted to  the  state  lunatic  asylum  without 
the  written  consent'  of  the  trustees  of  the 
Monroe  county  asylum,  or  the  chairman  of 
the  board  of  supervisors.  By  chapter  63S, 
Laws  1870,  It  was  made  the  duty  of  the 
trustees  to  determine  all  questions  In  rela- 
tion to  the  indigent  insane,  as  to  whether 
their  maintenance  was  properly  a  charge  up- 
on a  specified  town  within  the  county  of 
Monroe,  or  upon  the  city  of  Rochester,  or 
upon  the  county  of  Monroe.  The  trustees 
were  also  empowered,  when  any  lunatic,  not 
indigent,  was  placed  in  the  asylum,  to  charge 
Ms  estate,  or  the  person  legally  responsible 
for  bis  maintenance,  and  to  collect  the  same. 
It  will  thus  be  observed  that  the  county  of 
Monroe,  being  legally  chargeable,  as  one  of 
the  political  divisions  of  the  state  with  the 
care  of  Its  Insane,  saw  fit  In  1863,  with  the 
consent  of  the  legislature,  to  undertake  the 
discharge  of  that  duty  through  the  Instru- 
mentality of  a  county  asylum.  In  other 
words,  the  county  of  Monroe  from  that  time 
shared  with  the  state  the  bnrden  of  caring 
for  the  insane,  withdrew  from  the  state 
lunatic  asylum  all  indigent  insane  for  whose 
maintenance  it  was  liable,  and  secured  legis- 
lation requiring  all  the  pauper  insane  of  the 
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county  to  ester  Its  own  asylnm.  When  an 
Insane  person  Is  deprived  of  bis  liberty  and 
tbe  custody  of  his  property,  placed  In  close 
confinement,  and  separated  from  family  and 
friends,  it  is  an  extreme  exercise  of  the  police 
power  by  the  state,  or  some  political  division 
thereof,  for  the  protection  of  society,  and  to 
promote  the  best  Interests  of  the  imfortnnate 
victim  of  mental  alienation.  It  therefore  fol- 
lows that  the  county  of  Monroe,  while  acting 
under  the  statutes  referred  to,  was  engaged 
In  the  discharge  of  a  most  Important  public 
duty,  and  consequently  not  liable  to  the  plain- 
tiff in  damages  by  reason  of  her  injuries. 
DUL  Mnn.  Corp.  (4th  Ed.)  i  693;  Add.  Torts 
(Banks'  Ed.)  p.  1298.  {  1528.  In  MaxmUlian 
V.  Mayor  of  New  York,  62  N.  Y.  160,  this 
court  laid  down  the  rules  of  law  that  control 
this  case.  The  plaintiff  sought  to  recover 
damages  for  the  death  of  her  intestate,  who 
was  lulled  by  an  ambulance  wagon  which 
was  driven  by  an  employ^  of  the  commis- 
sioners of  charities  and  corrections.  It  was 
held  that  when  the  city  of  New  York,  by 
legislative  enactment,  was  required  to  elect 
or  appoint  an  officer  to  perform  a  public  duty, 
laid  not  upon  it,  but  upon  the  officer,  in 
which  It  bad  no  private  Interest,  and  from 
which  it  derived  no  special  advantage,  such 
officer  is  not  a  servant  or  agent  of  the  munic- 
ipality for  whose  acts  it  is  liable,  even  though 
the  officer  bad  in  charge,  and  was  negligently 
using,  corporate  property.  Judge  Folger  said 
(page  16i):  "There  are  two  kinds  of  duties 
which  are  imj)osed  upon  municipal  corpora- 
tions: One  is  of  that  kind  which  arises  from 
the  grant  of  a  special  power,  in  the  exercise 
of  which  tbe  municipality  is  as  a  legal  indi- 
vidual. The  other  Is  of  that  kind  which 
arises  or  is  implied  from  the  use  of  political 
rights  under  the  general  law,  under  the  ex- 
ercise of  which  it  is  as  a  sovereign.  The 
former  power  is  private,  and  is  used  for  pri- 
vate purposes.  The  latter  Is  public,  and  Is 
used  for  public  purposes.  lioyd  t.  Mayor.  5 
N.  Y.  374.  •  •  •  But  where  the  power  is 
intrusted  to  it  as  one  of  the  political  divisions 
of  the  state,  and  is  conferred,  not  for  tbe  im- 
mediate benefit  of  the  municipality,  but  as  a 
means  to  the  exercise  of  the  sovereign  power 
for  the  benefit  of  all  citizens,  the  corporation 
is  not  liable  for  nonuser  nor  for  misuser  by 
the  public  agents.  Eastman  v.  Meredith,  36 
N.  H.  284."  In  tbe  case  at  bar,  it  is  true, 
we  are  not  dealing  with  a  municipal  corpora- 
tion, for  in  February,  1891,  the  county  of 
Monroe  was  a  political  division  of  the  state, 
and,  at  most,  only  a  quasi  corporation;  but, 
nevertheless,  the  reasoning  in  the  opinion  just 
cited  is  applicable. 

By  the  act  of  1863  tbe  county  of  Monroe, 
through  its  board  of  supervisors,  was  re- 
quired by  the  legislature  to  elect  a  warden 
and  trustees  of  Its  Insane  asylum  to  perform 
an  Important  public  duty,  in  which  it  had  no 
private  Interest,  and  from  which  it  derived 
no  special  advantage.  The  warden  and  trus- 
tees, when  so  elected,  were  in  no  legal  sense 


the  agents  4^  tbe  county  of  Monroe,  but  were 
public  officers  engaged  in  the  discharge  of 
duties  which  involved  the  exercise  of  the 
police  power,  and  in  which  the  general  public 
were  interested.  While  the  county  of  Mon- 
roe, by  its  board  of  supervisors,  was  empow- 
ered to  enact  general  rules  and  regulations 
for  the  government  of  the  asylum,  and  to 
elect  its  warden  and  trustees,  it  had  no  power 
to  interfere  directly  with  the  management 
of  the  institution,  unless  the  warden  so  elect- 
ed was  guilty  of  misconduct,  when  he  could 
be  removed  by  tbe  board  of  supervisors. 
The  nonliability  of  counties,  and  also  of 
municipal  and  other  corporations  having  spe- 
cial charters,  for  the  acts  of  their  officers 
when  engaged  in  the  discharge  of  public  du- 
ties, and  to  that  extent  exercising  acts  of 
soverdgnty,  is  established  by  many  cases. 
Ensign  v.  Board  of  Sup'rs,  25  Hun,  20;  Ala- 
mango  V.  Board  of  Sup'rs,  Id.  551;  Ham 
V.  Mayor,  70  N.  Y.  459;  Smith  t.  City  of 
Rochester,  76  N.  Y.  506;  Benton  v.  Trustees 
of  Boston  City  Hospital,  140  Mass.  13,  1  N. 
E.  836;  Curran  v.  aty  of  Boston,  151  l<Ias8. 
605,  24  N.  E.  781. 

The  learned  counsel  for  the  plaintiff,  evi- 
dently appreciating  the  force  of  the  general 
rule  to  which  we  have  adverted,  sought  to 
show  that  the  case  at  bar  was,  by  reason 
of  special  facts,  not  within  its  operation.  It 
is  insisted  that  the  defendant,  at  the  time  of 
this  accident,  was  not  only  caring  for  the 
pauper  insane  of  Monroe  county,  but  also 
for  other  patients,  through  contracts  made 
for  that  purpose.  There  is  no  evidence  that 
the  county  of  Monroe  was  caring  for  insane 
patients  not  residing  in  tbe  county,  for  a  con- 
sideration; but,  if  such  were  the  case,  it 
would  be  without  warrant  of  law,  as  we 
think  a  fair  construction  of  section  7  of  chap- 
ter 82  of  the  Laws  of  1863  Umlts  tbe  con- 
tracts to  be  made  "to  any  individual  of  said 
county"  who  wishes  to  contract  as  to  tbe 
care  of  the  insane  of  Monroe  county.  There 
can  be  no  doubt  that  tbe  committee  of  a 
lunatic,  or  any  one  legally  liable  to  support 
him,  should,  in  the  first  instance,  be  required 
to  pay  for  his  maintenance;  and  the  Income 
derived  in  this  manner  is  in  no  sense  a 
source  of  profit  to  the  county,  so  that  it 
would  be  deemed.  In  law,  as  conducting  a 
private  business.  We  may  also  consider  in 
this  connection  the  suggestion  that,  as  the 
asylum  received  a  small  sum  annually  from 
the.  sale  of  surplus  farm  products.  It  was  to 
be  treated  as  engaged  In  a  private  enterprise 
resulting  in  profits.  The  revenue  derived 
from  both  of  the  sources  referred  to  Is  mere- 
ly Incidental,  and  tends,  to  some  little  extent, 
to  lessen  the  public  burden  assumed  by  the 
county  of  Monroe.  Curran  v.  City  of  Bos- 
ton, 151  Mass.  505.  610.  24  N.  E.  781:  Ala- 
mango  ▼.  Board  of  Sup'rs.  25  Hun,  151-153; 
People  T.  Purdy,  126  N.  Y.  679,  28  N.  E.  249, 
and  S8  Hun.  386. 

We  have  considered  the  other  suggestions 
of  counsel  for  ap];)ellant,  contained  in  liis 
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brief,  and  consulted  the  authorities  to  which 
he  refers,  but  find  nothing  to  take  this  case 
from  the  operation  of  the  scleral  rale.  The 
order  of  the  general  term  should  be  affirmed, 
and,  under  the  stipulation  of  plaintiff,  judg- 
ment absolute  ordered  for  the  defendant, 
dismissing  the  complaint  on  the  merits,  with 
costs  to  defendant  in  all  the  courts.  All  con- 
cur, except  HATGHT,  J.,  not  sitting.  Or- 
dered accordingly. 


(i«  N.  T.  5S) 

HOLMES  T.  JONES. 
(Court  of  Appeals  of  New  Tork.  Oct.  8, 1896.) 
LiBBI.— MmOATIOK  OF  Damaobs— EvtDBKoa. 
In  an  action  for  libel  by  an  undertaker 
for  the  publication  of  statements  that  plaintiff 
charged  the  family  of  a, deceased  person  au 
exorbitant  sum  for  serricea,  and  was  intoxicated 
when  such  serrices  were' rendered,  it  appeared 
that  plaintifiE  bad  caused  to  be  published  state- 
ments that  he  had  presented  a  just  bill  for 
serTices,  which  the  family  of  decedent  bad  re- 
fused to  pay.  The  alleged  libelous  article  was 
published  in  reply  to  such  statements,  and  on 
the  trial  defendant  pleaded  justification  as  to 
both  charges,  but  failed  to  prove  justification  of 
the  charge  of  intoxication,  idd,  that  evidence 
that  plaintiff's  charge  for  services  was  exorbi- 
tant was  admissible  in  mitigation  of  damages 
for  the  false  charge  of  intoxication. 

Appeal  from  supreme  court,  general  term, 
Fifth  department 

Action  by  Bbenezer  Holmes  against  George 
Jones,  treasurer  of  the  New  York  Times,  for 
llbeL  After  the  commencement  of  the  action, 
-defendant  died,  and  it  was  continued  against 
GUbert  B.  Jones  as  treasurer.  From  an  vr- 
-der  of  the  general  term  (28  N.  Y.  Snpp.  1117) 
afilrmlng  a  Judgment  entered  on  a  verdict 
for  plaintiff,  defendant  appeals.    Revetsed. 

For  prior  report,  see  24  N.  E.  701. 

This  is  the  second  appeal  to  this  court  in 
this  action.  On  the  former  appeal  the  Judg- 
ment in  favor  of  the  plalntlfiT  was  reversed 
because  of  the  refusal  of  the  trial  Judge  to 
Instruct  the  jury  that  the  defendant  bad  es- 
tablished a  justiflcatlon  of  the  charge  In  the 
article  of  November  22,  1886,  imputing  dis- 
honesty and  unfair  dealing  on  the  part  of 
the  plaintiff  in  presenting  an  unjust  and  ex- 
aggerated claim  to  the  family  of  Gen.  Grant 
for  his  services  as  undertaker  on  the  occaslcm 
of  the  death  of  Gen.  Grant,  July  23,  1885. 
On  the  second  trial  the  plaintiff,  although 
he  had  set  forth  In  his  complaint  this  charge 
as  to  the  unjust  and  extortionate  character 
of  the  claim  of  Holmes  &  (3o.  as  one  of  the 
grounds  of  action,  omitted  to  read  this  part 
of  the  libelous  article  to  the  Jury,  but  put 
in  evidence  and  read  to  the  Jury  that  part 
only  which  alleged,  in  substance,  that  on  the 
afternoon  and  evening  of  the  23d  of  July, 
-during  the  time  when,  as  the  plaintiff  claim- 
ed, he  was  rendering  service  as  undertaker, 
he  was  intoxicated.  The  defendant,  in  his 
answer,  justified  both  the  charge  of  attempt- 
ed extortion  and  the  charge  of  drunkenness, 
and  also  alleged,  in  mitigation  of  damages, 
the  circumstances  under  which  the  publica- 


tion was  made.  The  defendant,  after  the 
plaintiff  had  rested,  put  In  evidence  and 
read  to  the  jury  the  whole  article,  and  gave 
evidence  tending  to  Justify  the  charge  of 
dmnkramess.  This  was  met  by  counter  evi- 
dence on  the  part  of  the  plaintiff,  and  upon 
this  Issue  (the  only  one  which  was  submitted 
to  the  Jury)  the  Jury  found  for  the  plaintiff, 
and  rendered  a  verdict  in  his  favor  for  $3,- 
000.  During  the  course  of  the  trial  the  de- 
fendant offered  to  prove  In  mitigation  of 
damages  tiiat  the  plaintiff  presented  to  the 
family  of  Gen.  Grant  an  exorbitant  bill  for 
his  services,  and.  In  substance,  to  prove  the 
truth  of  the  alleged  libel  relating  to  that  sub- 
ject. The  plaintiff  objected  to  the  evidence, 
and  the  court  excluded  It,  and  the  defendant 
excepted.  The  question  Is,  was  it  compe- 
tent for  the  defendant,  in  mitigation  of  dam- 
ages as  to  that  part  of  the  alleged  libel  char- 
ging drunkenness,  to  show  that  the  charge 
of  attempted  extortion  made  in  the  article 
was  true?  The  plaintiff,  who  carried  on  the 
business  of  an  undertaker  at  Saratoga 
Springs,  was,  through  Mr.  Arkell,  and  by  di- 
rection of  Dr.  Douglas,  notified  from  Mt  Mc- 
Gregor, on  the  morning  of  July  23,  1885,  to 
come  to  the  latter  place,  and  immediate 
responded  to  the  notification,  and  took  charge 
of  the  body,  and  proceeded  with  the  process 
of  embalming.  In  the  afternoon  of  the  same 
day  Mr.  Merritt,  an  undertaker  from  New 
York,  who  had  been  sent  for  by  the  son  of 
Gen.  Grant,  arrived,  and  from  that  time  as- 
sumed control.  He  superseded  the  plaintiff, 
and  practically  the  whole  service  rendered 
by  the  plaintiff  was  confined  to  what  he  did 
preceding  the  arrival  of  Merritt  He,  how- 
ever, visited  Mt  McGregor  daily  until  the 
30th  of  July,  the  day  when  the  body  was 
taken  to  New  York.  Subsequently  the  plain- 
tiff sent  a  bill  for  $500  to  Col.  Grant  for  his 
services  and  disbursements.  The  bill  was 
given  by  Col.  Grant  to  Merritt  Correspond- 
ence ensued  between  Merritt  and  the  plain- 
tiff. At  Merritt's  suggestion,  the  plaintiff 
had  an  interview  with  an  army  officer  of  the 
United  States  with  respect  to  the  bill,  but 
it  was  not  paid.  Several  months  later  the 
plaintiff  sent  the  bill  again  to  Col.  Grant, 
who  returned  it,  accompanied  with  a  letter, 
in  substance  denying  the  validity  oC  the 
claim,  and  stating  that  Mr.  Merritt  was 
alone  employed  to  superintend  the  prepara- 
tions for  the  funeral  of  Gen.  Grant,  and 
advising  plaintiff  that  the  bill  should  be  pre- 
sented to  Merritt  On  the  80th  of  Septem- 
ber of  the  next  year  a  telegraphic  dispatch, 
purporting  to  have  been  sent  from  Saratoga 
Springs,  was  printed  in  the  Sun,  a  newspaper 
of  the  city  of  New  York,  stating  that  the 
plaintiff's  firm  had  notified  Mr.  Arkell  of  a 
suit  about  to  be  brought  against  him  for 
services  roidered  by  the  firm  in  embalming 
the  body  of  Gen.  Grant,  and  purporting  to 
give  an  account  of  the  services.  It  stated 
that  the  bill  (a  copy  of  which  was  given) 
had  been  presented  to  everybody  connected 
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with  the  family  of  Gen.  Grant  except  Mrs. 
Grant,  and  had  been  "repudiated  all  around," 
and  that  the  attorney  for  the  plalntlfF  said 
"that  he  bad  found  no  one  connected  with  the 
deceased  general  who  seems  to  feel  any  moral 
obligation  to  pay  for  the  care  of  bis  remains 
.ind  their  preservation  for  burial,  and  so  they 
decided  to  sue  Mr.  Arkell."  Appended  to  the 
dispatch  as  published  was  a  statement  from 
the  editor  of  the  Sun  that,  "If  Messrs. 
Holmes  &  Co.  will  be  good  enough  to  send 
the  bill  in  questl(Xi  to  the  editor  of  the  Sun, 
he  will  remit  them  the  amount."  A  few  days 
latCT,  on  the  4th  of  October,  1886,  a  letter 
from  Holmes  &  Co.,  addressed  to  the  editor 
of  the  Sun,  was  printed  In  that  paper,  pur- 
porting to  be  "a  plain  statement  of  the  facts" 
relating  to  the  bill  of  Holmes  &  Co.,  In  an- 
swer to  the  many  statements  made  in  the 
public  press,  "which  are  rither  perrerslcms 
of  the  truth  or  positive  falsehoods."  The 
letter  then  proceeded  to  narrate  the  circum- 
stances of  the  employment  of  Holmes  & 
Co.,  the  services  rendered,  the  efforts  made 
to  collect  the  bill,  and  their  failure,  and  that 
as  a  last  resort  they  were  advised  to  fall  back 
on  Mr.  Arkell.  Referring  to  the  circumstan- 
ces of  this  employment,  and  their  subsequent 
treatment,  the  writers  said:  "We  feel  a  de- 
gree of  certainty,  however,  that  if  the  dead 
general  were  now  alive,  he  would  see  that 
similar  services  rendered  to  bis  household 
should  not  remain  long  unpaid,  nor  hesitate 
to  acknowledge  a  claim  in  favor  of  those  who 
performed  them,"  The  letter  concluded  with 
an  intimation  that  If  the  ctler  of  the  Sun  was 
still  open,  and  those  whom  the  writers  deem- 
ed "legally  and  morally  bound  to  pay  the 
claim"  do  not  pay  it,  the  offer  would  be  ac- 
cepted. Subsequently,  and  on  the  13th  of 
October,  1886,  the  bill  was  paid  to  Holmes 
&  Co.  by  the  Sun,  and  the  fact  of  such  pay- 
ment was  announced  in  that  paper.  Mean- 
while, after  the  publication  of  the  letter  of 
October  4,  1886,  and  the  payment  of  the 
bill,  letters  were  written  to  the  Sun  by  Har- 
rlgan  and  Sullivan,  who  assisted  Merrltt  in 
taking  charge  of  and  embalming  the  body, 
controverting  In  many  respects  the  state- 
ments in  the  letter  of  Holmes  &  Co.;  but 
these  letters  the  Sun  did  not  publish.  Sub- 
sequent to  the  payment  of  the  bill  by  the 
Sun,  and  before  the  publication  of  the  al- 
leged libel,  correspondence  took  place  be- 
tween Col.  Grant  and  the  Sun,  In  which  C<4. 
Grant,  while  denying  the  Justice  of  the 
claim,  stated  that  the  family  were  unwilling 
that  the  bill  should  be  paid  by  the  Sun,  and 
he  Inclosed  a  check  for  the  amount,  which 
the  Sun  declined  to  receive,  and  it  was  re- 
tamed  to  Col.  Grant  On  the  22d  of  Octo- 
ber, 1886,  a  communication  from  Harrigan, 
the  embalmer  employed  by  Merrltt,  was  pub- 
lished In  The  Press  &  Knickerbocker,  deny- 
ing many  of  the  statements  In  the  letter  of 
Holmes  &  Co..  and  which  referred  to  the 
payment  by  the  Sun  of  a  bill  which  the  fam- 
ily of  Gen,  Grant  pronounced  "blackmailing 


in  color,"  language  which  was  quoted  in  the 
alleged  libelous  article,  and  which  forms  one 
of  the  libelous  paragraphs  counted  on  in  the 
complaint. 

It  was  subsequent  to  the  circumstances 
above  mentioned  that  the  alleged  libel  of 
November  22,  1886,  was  published  in  the 
New  York  Times.  The  article  is  headed 
"Even  Beyond  the  Grave.  The  Malice  of  the 
Sun  Hounds  Gen.  Grant."  It  states  that  an 
undertaker's  bill  was  used  as  a  "pretext  for 
causing  pain  to  the  dead  hero's  family." 
The  plain  Intent  of  the  article  was  to  de- 
nounce the  Sun  for  Its  offlcdons  and  offen- 
sive Interference  In  paying  the  bill  of  Holmes 
&  Co.  without  the  knowledge  of  the  family 
of  Gen.  Grant,  and  the  Justice  of  which  they 
denied.  The  article  purports  to  give  a  his- 
tory of  the  services  rendered  by  Holmes  & 
Co.  It  refers  to  the  publication  of  the  dis- 
patch of  September  30,  1886,  and  the  ap- 
pended offer  of  the  Suu  to  pay  the  bin  of 
Holmes  &  Co.,  made  without  consultation 
with  the  family  of  Gen.  Grant;  to  the  lett^ 
from  Holmes  &  Co.  of  October  4,  1886,  and 
the  refusal  of  the  Sun  to  publish  the  letters 
from  Harrigan  and  Sullivan;  to  the  pain 
caused  to  Gen.  Grant's  family  by  the  pay- 
ment by  the  Sun  of  the  bUl,  and  to  the  sub- 
sequent correspondence  between  the  Sun 
and  Col.  Grant,  before  alluded  to.  It  char- 
acterized the  action  of  the  Sun  as  wholly 
"unnecessary  and  malicious."  The  article 
then  proceeds  to  give  the  statements  made 
by  Merrltt,  the  undertaker,  who  superseded 
the  plaintiff  in  charge  of  the  body,  to  a  re- 
porter of  the  Times.  The  Interview  relates 
to  the  services  rendered  by  Holmes  &  Co., 
and  the  report  contains  the  statements  as  to 
the  intoxication  of  the  afternoon  and  even- 
ing of  the  28d  of  July,  1886,  which,  with 
the  charge  as  to  the  extortionate  character 
of  the  bill  of  Holmes  &  Co.,  constitute  the 
libelous  matter  counted  on  In  the  c<»npUiJnt. 

B.  F.  Einstein,  for  8j>pellant.  Matthew 
Hale,  for  respondent. 

ANDREWS,  C.  J.  (after  stating  the  facts). 
The  primary  purpose  of  the  article  published 
in  the  New  York  Times  November  26,  1886. 
containing  the  defamatory  matter  for  which 
the  action  was  brought,  was  to  expose  the 
conduct  of  the  Sun  in  officiously  (Bering  to 
pay,  and  in  subsequently  paying,  the  claim 
of  Holmes  &  Co.,  for  alleged  services  In  em- 
balming and  caring  for  the  body  of  Gen. 
Grant,  after  the  claim  had  been  repudiated  by 
his  family,  and  its  justice  had  become  the 
subject  of  public  comment  The  offer  to  pay 
the  bill  made  in  the  columns  of  the  Sun, 
who,  as  was  stated  by  Holmes  &  Co.  in  their 
letter  of  October  4,  1886,  "was  under  no  legal 
or  moral  obligation"  to  pay  it  appended  to  a 
statement  which  imputed  to  the  family  ot 
Gen.  Grant  in  their  dealings  with  Holmes  4: 
Co.  a  disregard  of  honor  and  mortU  obliga- 
tion, was  well  calculated  to  wound  the  feel- 
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logs  of  the  members  of  the  family,  and  to  ex- 
cite the  indignation  of  their  friends  and  the 
Mends  of  the  Ulnstrioas  soldier  -whose  name 
was  associated  with  the  transaction.  The 
offer  carried  an  Implication  that  the  family 
of  Gen.  Grant  had  disregarded  and  refused  to 
recognize  an  honest  claim  for  services  con- 
nected with  the  preparation  of  his  body  for 
burial,  which)  if  well  founded,  would  justly 
«zpo8e  them  to  animadversion.  This  was  the 
occasion  for  the  article  In  the  Times,  and  the 
plaintiff  had  made  himself  a  party  to  the  con- 
'troversy  by  his  letter  to  the  Sun  of  Octo- 
ber 4,  1886,  in  which  he  put  himself  in  the 
attitude  of  having  a  Just  claim  for  services 
rendered  tot  the  amount  of  the  bill  rendered 
by  Holmes  &  Co.,  which  the  family  of  Gen. 
Grant  had  declined  to  recognize;  and,  to  ac- 
centuate the  alleged  injustice  with  which  be 
was  treated,  he  intimated  hia  willingness  to 
accept  the  public  offer  of  a  stranger  to  the 
transaction  to  pay  the  dalm  In  case  "those 
whom  we  think  are  legally  and  morally  bound 
to  pay  the  dalm  do  not  sooner  recognize  their 
obligation  by  its  payment."  The  plaintiff 
had,  by  his  own  act,  In  writing,— the  letter 
of  October  4,  1886,— thrust  himself  and  his 
conduct  Into  the  arena  of  public  discussion, 
and,  as  might  reasonably  have  been  antici- 
pated, the  charge  made  against  the  family  of 
Oen.  Grant  of  delaying  and  repudiating  the 
payment  of  an  honest  claim  was  met  by  pub- 
lic denial  In  the  New  York  papers,  and  a 
public  criticism  of  the  origin  and  character 
of  the  claim  asserted  by  Holmes  &  Go.  The 
defendant  failed  to  establish  before  the  jury 
the  Justification  set  up  In  the  answer  to  the 
statement  In  the  article  in  the  Times  that  the 
plaintiff  was  intoxicated  in  the  afternoon  and 
evening  of  July  23,  1885,  during  his  alleged 
employment  at  Mt  McGregor.  The  evidence 
upon  the  point  was  conflicting,  but  the  find- 
ing of  the  Jury  determines  the  fact  in  favor 
of  the  plaintiff.  The  plaintiff  was,  therefore, 
entitled  to  recover  damages  for  this  misstate- 
ment. It  was  defamatory,  and,  while  there 
is  no  ground  to  suppose  that  the  statement 
was  instigated  by  actual  malice  or  ill  will 
towards  the  plaintiff.  Its  absence  constitutes 
no  answer  to  the  claim  for  damages.  The 
publication  of  a  libel  Is  a  wrongful  act.  pre- 
sumably injurious  to  those  persons  to  whom 
it  relates,  and.  In  the  absence  of  legal  excuse, 
gives  a  right  of  recovery,  Irrespective  of  the 
intent  of  the  defendant  who  published  It; 
and  this  although  he  had  reason  to  believe 
the  Statement  to  be  true,  and  was  actuated 
by  an  honest,  or  even  commendable,  motive 
in  making  the  publication.  But  the  amount 
of  damages  in  an  action  for  llbd  is  peculiarly 
within  the  province  of  the  Jury.  The  Jury 
may  give  nominal  damages,  or  damages  to  a 
greater  or  less  amount,  as  they  shall  deter- 
mine. The  Jury  may  accord  damages  which 
are  merely  compensatory,  or  damages  be- 
yond mere  compensation,  called  "punitive"  or 
"vindictive"  damages,  by  way  of  example  or 
punishment,  when.  In  their  Judgment,  the 


defendant  was  Incited  by  actual  malice,  or 
acted  wantonly  or  recklessly,  In  making  the 
defamatory  charge.  Taylor  v.  Church,  8  N. 
Y.  452.  The  trial  Judge  left  It  to  the  Jury  to 
determine,  in  case  they  should  find  for  the 
plaintiff,  the  whole  subject  of  damages,  and 
whether  punitive  damages  should  be  award- 
ed. The  plaintiff  having  practically  with- 
drawn from  the  Jury  the  consideration  of  the 
diarge  in  the  article  that  he  had  presented 
an  unjust  and  extortionate  bin,  by  not  read- 
ing that  part  of  the  article  to  the  Jury,  al- 
though It  was  counted  on  In  the  complaint, 
the  defendant  had  no  occasion  to  Justify  that 
charge,  although  a  Justiflcatlon  was  set  np 
In  the  answer.  The  omission  of  the  plaintiff 
to  rdy  upon  this  charge  was  apparently  to 
avoid  a  trial  of  the  Issue  of  Justification 
thereon,  which,  on  the  former  appeal  In  this 
case,  was  held  to  have  been  established.  121 
N.  Y.  461,  24  N.  B.  701.  On  the  trial  now 
under  review  the  defendant  offered,  in  sub- 
stance, to  prove,  in  mitigation  of  damages  of 
the  charge  of  intoxication,  that  the  bill  pre- 
sented by  Holmes  &■  Co.  was  unjust  and  ex- 
tortionate, and.  If  the  evidence  was  c<Mnpe- 
tent  for  that  purpose,  the  pleadings  were  In 
proper  form  to  permit  its  introduction.  We 
are  of  the  opinion  that,  under  the  circum- 
stances of  the  case,  the  evidence  should  have 
been  admitted.  Of  course,  the  fact  that  the 
plaintiff  had  presented  an  extortionate  bill 
did  not  tend  to  show  the  truth  of  the  charge 
of  IntozlGatlon,  nor  did  it  tend  to  disprove 
malice  on  the  part  of  tiie  defendant  in  mak- 
ing the  latter  charge  that  another  and  dis- 
similar charge  in  the  same  article  was  true. 
When  the  article  was  published,  the  defend- 
ant only  knew  from  Information  as  to  the 
truth  of  either  charge.  That  the  Times  be- 
lieved the  article  to  be  true  in  both  respects, 
and  that  in  making  the  statements  therein  it 
relied  upon  what  it  supposed  to  be  credible 
Information,  was  permitted  to  be  shown. 
Whether  the  Information  was  actually  true. 
It  could  not  know  at  the  time,  and,  so  far  as 
its  motive  was  concerned,  and  whether  or 
not  It  was  actuated  by  actual  malice  In  mak- 
ing the  charge  of  drunkenness,  the  actual 
fact  subsequently  proved  of  the  truth  of  the 
charge  of  extortion  could  have  no  retroactive  - 
Influence  In  determining  the  quo  animo  of  the 
publication.  Hatfield  v.  Lasher,  81  N.  Y. 
246.  But  we  think  the  excluded  evidence 
was  admissible  as  bearing  upon  the  conduct 
of  the  plaintiff  in  ttte  transaction  which  he 
had  aided  In  bringing  before  the  public.  It 
must  be  assumed.  In  view  of  the  evidence 
offered,  and  Its  rejection  upon  the  plaintiff's 
objection,  that  he  had  posed  before  the  pub- 
lic as  having  an  honest  claim,  which  had  been 
dishonestly  rejected,  when  In  truth  the  dalm 
made  was  dishonest  and  unjust  The  plain- 
tiff had,  by  his  conduct,  invited  public  dis- 
cussion of  the  transaction.  The  article  was 
written  and  published  to  meet  the  aspersions 
cast  by  the  plaintiff  and  others  upon  the 
family  of  Gen.  Grant    It  truly  (as  must  now 
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be  assumed)  exposed  the  conduct  of  the  plain- 
tiff as  a  distinct  attempt,  through  appeals  to 
the  public  and  otherwise,  to  coerce  the  pay- 
ment of  a  dishonest  claim.  In  giving  what 
purported  to  be  a  history  of  the  transaction, 
the  Times  superadded  a  false  and  calumni- 
ous incident,  without  actual  malice,  aa  the 
ivarj  might  well  have  found.  The  two  char- 
ges were  made  in  respect  of  the  same  sub- 
ject-matter. They  related  to  the  same  trans- 
action. The  plaintiff  makes  no  denial  of  the 
main  matter  in  which  the  calumny  origi- 
nated, namely,  the  extortionate  and  unjust 
bill;  but  does  deny  the  truth  of  one  of  the 
Incidents  of  his  conduct  alleged  in  the  arti- 
cle. He  comes  claiming  damages  for  injury 
to  his  character.  It  is  well  settled  that  a 
defendant  cannot  show,  in  mitigation  of  dam- 
ages for  a  specific  libel,  other  and  discon- 
nected immoralities,  but  can  attaclc  only  the 
plaintiff's  general  character.  But  the  charges 
in  the  article  were  not  disconnected  and  in- 
dependent in  any  proper  senses  and  we  think 
it  plain  in  reason  that  the  plaintiff  ought  not 
to  have  been  permitted  to  recover  punitive 
damages  for  a  misstatement  in  the  article  as 
to  his  intoxication,  if  it  appeared  that  bis  con- 
duct in  other  matters  in  the  transaction  to 
which  the  charge  related  had  been  reprehen- 
sible, and  when  he  himself  had  provoked  pub- 
lic discussion.  The  conduct  of  trath  parties 
In  the  whole  matter  should  have  been  per- 
mitted to  be  shown,  so  as  to  aid  the  jury  in 
determining  the  extent  of  the  injury  suffered 
by  the  plaintiff.  The  judgment  should  be  re- 
versed and  a  new  trial  ordered.  All  concur. 
Judgment  reversed. 

(147  N.  T.  43) 

CUNNINGHAM  v.  DAVENPORT,  Public 
Administrator. 
(Court  of  Appeals  of  New  Xork.  Oct.  8, 1895.) 
Bane  Deposits —Tbanspbb— Creation  oir  Tedst. 
A  bank  depositor  changed  a  deposit 
standing  in  his  own  name  to  one  in  his  name 
in  trust  for  his  brother,  but  did  not  inform  bis 
brother  of  the  account,  stated  that  he  did  not 
intend  to  give  the  money  to  his  brother,  and 
retained  possession  of  the  bank  books  until 
after  his  brother's  death.  Eeld,  that  no  trust 
arose  in  favor  of  the  brother.  26  N.  Y.  Supp. 
322,  reversed. 

Appeal  from  supreme  coiurt,  general  term, 
second  department 

Action  by  John  Cunningham  against  Mar- 
garet P.  Woods  to  restrain  defendant  from 
disposing  of  certain  books  of  deposit,  and  to 
have  plaintiff  declared  owner  thereof.  Wil- 
liam B.  Davenport,  public  administrator,  as 
administrator  of  the  goods  of  Patrick  Cun- 
ningham, deceased,  claiming  one  of  such 
books  in  behalf  of  deceased,  was  admitted  as 
a  party  defendant.  From  a  judgment  of  the 
general  term  (28  N.  T.  Supp.  322)  affirming 
a  judgment  for  plaintiff  against  defendant 
Woods,  and  In  favor  of  defendant  Davenport, 
plaintiff  appeals.    Reversed. 

J.  Stewart  Ross,  for  appellant  James  J. 
Rogers,  for  respondent 


BARTLETT,  J;  Thel>Iaintiff  appealed  from 
the  judgment  of  the  gen»»l  term,  Scccmd  de- 
partment, which  affirmed  that  part  of  the 
judgment  of  the  special  term  adjudging  that 
William  B.  Davenport,  public  administrator, 
as  administrator  of  the  goods,  etc.,  of  Pat- 
rick Cunningham,  deceased,  recover  of  the 
plaintiff  a  judgment  for  f  2,830.15.  This  case 
presented  questions  between  other  parties 
that  were  determined  by  the  judgment  of  the 
special  term  in  plaintifTs  favor,  and  as  to 
which  no  appeal  is  taken.  In  order  to  properly 
understand  that  portion  of  the  special  term 
judgment  appealed  from,  it  is  only  necessary 
to  examine  a  few  of  the  facts  as  found.  It 
appears  that  the  plaintiff,  on  the  2d  day  of 
July,  1869,  opened  an  account  in  the  Bowery 
Savings  Bank  In  the  city  of  New  York  by  a 
deposit  of  his  own  money,  and  made  other 
like  deposits  down  to  about  the  year  1881, 
when  the  account  was  transferred,  at  plain- 
tiff's request,  to  a  new  account  entered  on 
the  books  of  the  bank  to  the  credit  of  "John 
Cunningham,  in  trust  for  Patrick  Cmming- 
ham,  his  brother,"  and  so  remained  until  the 
17th  day  of  April,  1890,  when  plaintiff  sur- 
rendered to  the  bank  his  deposit  boc^,  and 
had  the  account  transferred  to  his  own  cred- 
it, and  on  the  6th  or  7th  of  June,  1890,  with- 
drew all  of  the  money,  amounting  to  $2,- 
322.54.  It  further  appears  that  the  plaintiff 
always  retained  possession  of  the  bank  books 
representing  these  accounts;  that  there  is  no 
evidence  that  plaintiff  ever  Informed  Patrick 
Cunningham  of  the  transfer  of  the  account 
to  the  credit  of  plaintiff  'n  trust  for  him;  that 
there  is  no  evidence  that  plaintiff  ever  re- 
ceived any  moneys  from  Patrick  Cunning- 
ham; and  plaintiff  claims  never  to  have  In- 
tended to  give  the  money-  contained  In  the 
account  to  Patrick  Cunningham,  or  to  have 
ever  intended  it  for  his  benefit  It  also  ap- 
pears that  Patrick  (Cunningham,  the  alleged 
beneficiary,  died  April  14,  1890,  three  days 
before  the  account  in  the  Bowery  Savings 
Bank  was  changed  back  into  the  name  of 
plaintiff  individually. 

The  question  now  presented  Is  whether, 
under  the  facts  as  stated,  the  plaintiff  creat- 
ed a  trust  in  favor  of  his  brother,  Patrick 
Cunnlngliam,  when  he  opened  the  alleged 
trust  account  In  1881,  which  he  could  not 
afterwards  revoke.  It  is  insisted  by  the 
learned  counsel  for  the  respondent  that  this 
Is  no  longer  an  open  question  in  this  court, 
and  that  plaintiff's  action  in  1881  created  an 
irrevocable  trust  in  favor  of  Patrick  Cun- 
nlngliam, and  that  the  administrator  of  the 
latter  can  recover  of  plaintiff  the  money  he 
withdrew  from  the  Bowery  Savings  Bank, 
with  interest  and  costs.  We  are  of  opinion 
that  this  case  is  distinguishable  from  the 
cases  In  this  court  to  which  we  have  been 
referred,  and  that  the  recovery  against  plain- 
tiff by  the  administrator  of  Patrick  Cimning- 
ham's  estate  cannot  be  sustained.  The  first 
case  Is  Martin  v.  Funk,  75  N.  Y.  134.  The  ac- 
count was  here  opened:   "The  Citizens'  Bar- 
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Ings  Bank,  In  account  with  Susan  Boone,  In 
trust  for  LllUe  WiUard."  The  depositor  oj^ened 
this  account  in  1866,  and  retained  possession 
o(  the  bank  book  until  her  death,  In  1875.  A 
like  account  was  oi)€ned  at  the  same  time  In 
trust  for  Kate  Wlllaid,  a  sister  of  the  other 
beneficiary.  Neither  beneficiary  was  informed 
of  the  account  The  court  held  that  such  a 
transaction,  unexplained  and  followed  by  the 
death  of  the  depositor  with  the  accounts  still 
existing,  created  a  valid  trust.  The  case  of 
Willis  V.  Smyth,  91  N.  T.  297,  was  quite  simi- 
lar in  Its  facts  to  Martin  ▼.  Funk,  and  the 
latter  case  was  held  to  be  a  controlling  au- 
thority. In  the  case  of  Mabie  t.  Bailey,  95 
N.  X.  206,  the  deposit  was  the  same  in  fwm 
as  in  Martin  v.  Funk,  but  the  Intention  of  the 
depositor  was  not  left  to  Inference,  It  being 
shown  that  the  pass  book  liad  been  exhibited 
to  plaintHTs  mother,  and  was  matter  of  con- 
versation on  several  subsequent  occasions. 
Judge  Andrews,  after  calling  attention  to  this 
proof,  also  pointed  out  that  Martin  v.  Funk 
left  undecided  the  point  whether,  in  respect 
to  such  a  transacticHi,  surrounding  circum- 
stances may  not  be  shown  to  vaiy  or  explain 
the  apparent  character  of  the  acts  and  the 
Intent  with  wUch  they  were  done,  and  he  then 
adds:  "If  it  was  now  necessary  to  decide  that 
point,  I  should  incline  to  the  opinion  that  the 
character  of  such  a  transaction,  as  creating  a 
trust.  Is  not  conclusively  established  by  the 
mere  fact  of  the  deposit  so  as  to  preclude  evi- 
dence of  contemporaneous  facts  and  circum- 
stances conatltutlngres  gestae,  to  show  that  the 
real  motive  of  the  depositor  was  not  to  create 
a  trust,  but  to  accomplish  some  independent 
and  different  purpose  inconsistent  with  an  in- 
tention to  divest  himself  of  the  beneficial  own- 
ership of  the  fond."  In  the  case  of  Beaver  v. 
Beaver,  117  N.  T.  421,  22  N.  B.  940,  the  mat- 
ter of  deposit  In  savings  bank  by  father  in 
name  of  his  son  was  under  consideration. 
Owing  to  the  peculiar  circumstances  of  that 
case,  it  was  held  that  the  plaintiff's  title  to 
the  fund  depended  upon  the  question  of  gift 
rather  than  trust.  Judge  Andrews  uses  this 
language  in  a  general  discussion  of  the  sub- 
ject: "It  may  be  justly  said  that  a  deposit 
in  a  savings  bank  by  one  person  of  Ills  own 
money  to  the  credit  of  another  Is  consistent 
with  an  Intent  on  the  part  of  the  depositor 
to  give  the  money  to  the  other.  But  it  does 
not,  we  think,  of  itself,  without  more,  author- 
ize an  affirmative  finding  that  the  deposit 
was  made  with  that  intent,  when  the  deposit 
was  to  a  new  account,  unaccompanied  by  any 
declaration  of  Intention,  and  the  depositor  re- 
ceived at  the  time  a  pass  book,  the  possession 
and  presentation  of  which,  by  the  rules  of  the 
bank,  known  to  the  deiiosltor.  Is  made  the 
evidence  of  the  right  to  draw  the  deposit" 
Judge  Andrews,  pointing  out  various  motives 
that  Impel  depositors  to  open  accounts  to  the 
credit  of  third  parties  or  fictitious  persons, 
with  no  Intention  of  divesting  themselves  of 
ownership,  continues  as  follows:  "We  are 
Inclined  to  think  that  to  Inter  a  gift  from  the 


form  of  the  deixjsit  alone  would.  In  the  great 
majority  of  cases,  and  especially  when  the 
deposit  was  of  any  considerable  amount  im- 
pute an  intention  which  never  existed,  and 
defeat  the  real  purpose  of  the  depositor.  The 
rdatlon  of  father  and  son  does  not  in  tills 
case,  we  think,  strengthen  the  plaintiff's 
case."  We  think  the  reasoning  of  this  opin- 
ion Is  equally  applicable  to  a  case  presenting 
the  question  whether  a  trust  Is  created  by 
opening  an  account  In  the  name  of,  or  in 
trust  for,  a  third  party.  The  doctrine  laid 
down  by  this  court  la  the  previous  cases 
amounts  to  this:  that  the  act  of  a  depositor 
in  opening  an  account  in  a  savings  bank  in 
trust  for  a  third  party,  the  depositor  retain- 
ing possession  of  the  bank  book,  and  failing 
to  notify  the  beneficiary,  creates  a  trust  If  the 
depositor  dies  before  the  beneficiary,  leaving 
the  trust  account  open  and  imexplained.  If 
the  Intent  can  be  strengthened  by  acts  and 
declarations  of  the  depositor  In  his  lifetime 
amounting  to  publication  of  bis  intent,  a  more 
satisfactory  case  Is  made  out;  but  It  is  not 
absolutely  essential.  In  the  absence  of  ex- 
planation, where  he  dies  leaving  the  trust 
account  existing. 

In  the  case  at  bar  we  have  a  state  of  facts 
In  every  way  distinguishable  from  the  cases 
heretofore  passed  upon  by  this  court  John 
Cunningham,  the  depositor.  Is  alive,  denying 
the  trust  and  seeking  In  his  old  age  to  bold 
bis  own  money  as  against  the  administrator 
of  his  deceased  brother,  the  beneficiary  under 
this  alleged  trust  This  case  was  tried  at 
special  term.  The  record  does  not  contain 
the  evidence,  and  the  findings  of  fact  are 
conclusive.  The  findings  show,  as  already 
stated,  that  this  was  a  transaction  between 
John  Cunningham  and  the  Bowery  Savings 
Bank;  that  the  depositor  first  opened  the  ac- 
count In  his  own  name,  then  changed  it  to 
his  own  name  In  trust  for  his  brother,  then 
changed  It  back  to  his  own  name,  three  days 
after  the  death  of  the  alleged  beneficiary; 
that  the  depositor  at  all  times  retained  posses- 
sion of  the  bank  books  representing  these  ac- 
counts until  delivered  up  to  the  bank;  that 
Patrick  Cunningham,  the  brother,  was  not  In- 
formed of  the  account;  that  John  never  re- 
ceived any  money  from  Patrick;  that  John 
claims  never  to  have  Intended  to  give  the 
money  represented  by  the  account  to  Patrick, 
nor  to  have  ever  intended  it  for  his  benefit. 
Sorely  this  is  a  full  and  complete  explanation 
by  the  living  depositor  of  his  Intentions  In 
this  matter.  The  learned  trial  judge  uses 
this  language  in  his  opinion,  viz.:  "An  Inten- 
tion not  to  give  it  to  his  brother  Is  Incon- 
sistent with  his  act  and  the  form  of  his  de- 
posit and  his  evidence  Is  Insufficient  to  my 
mind,  of  what  would  otherwise  be  the  legal 
effect  without  some  explanations  of  the  rea- 
sons for  making  the  deposit  In  the  form  he 
did."  We  think  It  was  quite  sufficient  for  the 
depositor  to  state,  as  he  did,  that  he  did  not  In- 
tend to  create  a  trust,  and  never  Intended 
to  give  his  brother  the  money.   He  waa  not 
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called  npon  to  disclose  his  reasons  for  open- 
fng  the  account  in  trust  for  his  brother.  We 
have  presented  here  the  case  of  a  man  who 
takes  bis  own  money,  and  deposits  it  to  his 
own  credit  In  trust  for  another,  making  no 
disclosure  or  publication  of  the  trust,  treating 
it  apparently  as  a  mode  of  transacting  his 
own  business,  and  then  surrlves  the  propos- 
ed beneficiary.  We  are  of  opinion  that  such 
a  transaction  does  not  create  a  trust  There 
are  no  sufficient  circumstances  or  declarations 
from  which  a  court  of  equity  can  spell  out 
a  trust  even,  under  the  liberal  rule  as  to  the 
creation  of  trusts  in  personal  property,  which 
holds  no  formal  or  written  agreement  or  par- 
ticular form  of  words  necessary.  The  death 
of  the  beneficiary  three  days  before  the  trust 
account  was  closed  Is  urged  as  a  reason  why 
this  alleged  ti-ust  should  be  sustained.  It  is 
a  circumstance  of  no  moment,  for  the  open- 
ing of  the  account,  as  now  explained,  did  not 
create  a  trust  The  order  and  judgment  ap- 
pealed from  are  reversed,  with  costs  to  plain- 
tiff in  all  the  courts.  All  concur. 
Order  and  Judgment  reversed. 


(147  N.  V.  124) 

EOUNTZB  et  al.  v.  EBNNBDT. 
(Court  of  Appeals  of  New  York.     Oct  8,  1885.) 

AOnOH  rOR  DeOSIT— FBADDDLSm  COMCBALMBMT 

—Evidence. 

1.  To  snstain  an  action  for  deceit,  intention- 
al fraud  must  be  shown. 

2.  In  an  action  against  the  president  of  a 
corporation  for  deceit  in  the  sale  of  coiporate 
bonds,  the  fact  that  defendant,  in  furnishing  a 
statement  of  the  assets  and  liabilities  to  the 
purchaser,  omitted  a  certain  claim  against  the 
company,  does  not  amount  to  fraudulent  con- 
cealment where  it  appears  that  defendant  and 
tlie  company  believed  the  claim  to  be  invalid, 
and  were  so  advised  by  counseL  Bartlett,  J., 
dissenting. 

3.  The  mere  fact  that  the  president  of  a 
corporation,  in  person,  furnished  a  statement 
purporting  to  contain  the  true  condition  of  the 
assets  and  liabilities  of  the  company  to  an  in- 
tended purchaser  of  corporate  stock,  is  no  evi- 
dence that  such  statement  was  made  on  his 
personal  knowledge. 

Appeal  from  supreme  court,  general  term, 
ViTst  department. 

Action  by  Luther  Konntse  and  others 
against  Edward  8.  T.  Kennedy,  executor  of 
the  will  of  John  P.  Kennedy,  deceased,  for 
deceit  in  the  sale  of  corporate  bonds.  From 
a  judgment  of  the  general  term  (25  N.  Y. 
Supp.  682)  affirming  a  judgment  dismissing 
the  complaint,  entered  on  the  report  of  a 
referee,  plaintiffs  appeaL    Affirmed. 

Wheder  H.  Peckham  and  George  W.  Van 
Slyck,  for  appellants.  William  R.  Bronk,  for 
respondent 

ANDREWS,  a  3.  The  plaintiffs  on  this 
appeal  arc  met  by  the  serious  difficulty  that 
the  finding  of  the  referee,  affirmed  by  the 
general  term,  exonerated  the  defendant's  tes- 
tator from  the  charge  of  fraud  in  making  the 
representations  upon  which  the  plaintiffs  re- 


lied in  purchasing  the  bonds  and  stock  of 
the  Howe  Machine  Company.  If  this  finding 
has  support  in  the  evidence  It  ends  all  con- 
troversy upon  the  merits  here,  because,  al- 
though It  was  found  that  the  statement  of 
the  liabilities  of  the  company  presented  by 
Kennedy  to  the  plaintiffs,  upon  the  faith  of 
which  the  purchase  was  made,  was  grossly 
Inaccurate,  and  largely  understated  the  actual 
liabilities  of  the  company,  nevertheless.  If 
Kennedy  believed  the  statement  to  be  a  true 
exhibit  of  the  affairs  of  the  company  and  was 
guilty  of  no  dishonesty,  the  action  must  fall. 
The  principle  stated  by  Croke,  J.,  in  3  Bulst 
95,  in  respect  to  actions  for  damages  for  de- 
celt,  that  "fraud  without  damage,  or  damage 
without  fraud,  gives  no  cause  of  action,  but 
when  these  two  concur  an  action  lies,"  has 
ever  since  been  recognized  as  the  true  rule 
governing  the  subject  The  cases  are  nu- 
merous. The  principle  has  been  obscured  by 
the  use  by  judges  of  the  phrase  "legal  fraud," 
which  has  sometimes  been  Interpreted  as 
meaning  fraud  by  construction,  and  as  Indi- 
cating that  something  less  than  actual  fraud 
may  sustain  an  action  for  deceit  The  gra- 
vamen of  the  action  is  actual  fraud,  and 
nothing  less  will  sustain  It  The  representa- 
tion upon  which  It  is  based  must  be  shown 
not  only  to  have  been  false  and  material,  but 
that  the  defendant,  when  he  made  it  knew 
that  it  was  false,  or,  not  knowing  whether  It 
was  true  or  false,  and  not  caring  what  the 
fact  might  be,  made  It  recklessly,  paying  no 
heed  to  the  Injury  which  might  ensue.  Mis- 
judgment,  however  gross,  or  want  of  caution, 
however  marked.  Is  not  fraud.  Intentional 
fraud,  as  distinguished  from  a  mere  breach 
of  duty  or  the  omission  to  use  due  care,  is  an 
essential  factor  In  an  action  for  deceit  The 
man  who  Intentionally  deceives  another  to 
his  injury  should  be  legally  responsible  for 
the  consequences.  But  If,  through  Inatten- 
tion, want  of  judgment,  reliance  upon  In- 
formation which  a  wiser  man  might  not  cred- 
it, misconception  of  the  facts  or  of  his  m<xal 
obligation  to  inquire,  be  makes  a  representa- 
tion designed  to  Influfflice  the  conduct  of  an- 
other, and  upon  which  the  other  acts  to  his 
prejudice,  yet.  If  the  misrepresentation  was 
honestly  made,  believing  it  to  be  true^  what- 
ever other  liability  he  may  Incur  he  cannot 
be  made  liable  In  an  action  for  deceit  The 
law  affords  remedies  for  the  consequences  of 
innocent  misrepresentation.  A  contract  In- 
duced thereby  may,  in  many  cases,  be  avoid- 
ed, and  the  equitable  powws  of  courts  are 
frequently  interposed  for  the  rescission  of 
contracts  or  transactions  based  upon  mis- 
take or  innocent  misrepresentation.  While 
the  common-law  action  of  deceit  furnishes  a 
remedy  for  fraud  which  ought  to  be  preserv- 
ed, we  think  it  should  be  kept  within  Its 
ancient  limits,  and  should  not  by  coostruc- 
tion  be  extended  to  embrace  dealings  which, 
however  unfortunate  they  may  have  proved 
to  one  of  the  parties,  were  not  Induced  by 
actual  Intentional  fraud  on  the  part  of  the 
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other.  We  hare  referred  to  a  representation 
made  without  knowing  whether  It  was  true 
or  false,  and  where  the  party  making  It 
was  indifferent  whether  it  was  true  or  false, 
as  sufficient  to  sustain  the  action  if  the  rep- 
resentation was  in  fact  untrue.  The  maldng 
of  a  representation  to  influence  the  conduct 
of  the  person  to  whom  it.  is  made,  carries 
with  it  an  assurance,  necessarily  implied 
from  the  situation,  of  the  belief  of  the  party 
making  it  in  the  troth  of  the  affirmation.  As 
was  said  by  Maule,  J.,  in  Erans  t.  Edmonds, 
13  C.  B.  777,  "He  takes  upon  himself  to  war- 
rant his  own  belief  of  the  truth  of  that  lie 
asserts,  and  a  man  who  makes  a  representa- 
tion which  he  neither  knows  nor  cares  wheth- 
er it  is  true  or  not,  can  have  no  real  belief 
in  the  truth  of  what  be  asserts,  and  is  Justly 
guilty  of  deception."  So,  also,  it  has  been 
held  that  one  who  falsely  asserts  a  material 
fact,  susceptible  of  accurate  knowledge,  to  be 
true  of  his  own  knowledge,  and  thereby  in- 
duces another  to  act  upon  the  fact  represent- 
ed to  Us  prejudice  commits  a  fraud  which 
will  sustain  an  action  for  deceit  This  Is 
not  an  exception  to,  but  an  application  of, 
the  principle  that  actual  fraud  must  be 
shown  to  sustain  such  an  action.  The  pur- 
pose of  the  party  asserting  his  personal 
knowledge  is  to  induce  belief  in  the  fact  rep- 
resented, and  If  he  has  no  knowledge,  and 
the  fact  is  one  upon  which  special  knowledge 
can  be  predicated,  the  inference  of  fraudu- 
lent Intent  in  the  absence  of  explanation  nat- 
urally results.  We  shall  refer  to  the  subject 
again  when  we  come  to  consider  one  of  the 
points  made  by  the  plaintiffs. 

In  the  present  case  the  plaintiffs  invested 
more  than  $100,000  in  the  bonds  and  stock  of 
the  Howe  Machine  Company  in  April.  1884, 
and  the  company  went  into  the  hands  of  a 
receiver  in  the  fall  of  1885,  and  the  plaintiffs 
practically  lost  their  whole  inrestm^it. 
They  purchased  upon  the  application  of  Ken- 
nedy, who  was  president  of  the  corporation, 
and  the  statement  of  assets  and  liabilities 
furnished  by  Kennedy  at  their  request  after 
the  application  and  before  the  purchase, 
showed  that  the  assets,  real  and  personal, 
as  valued  in  the  statement,  exceeded  $1,000,- 
000,  and  that  the  liabilities  were  $500,000. 
And  the  referee  found  that  the  statement  was 
presented  by  Kennedy  as  a  statement  of  the 
entire  assets  and  liabilities.  The  voluminous 
record  before  us  is  taken  up  to  a  large  ex- 
tent with  the  evidence  on  the  one  side  to 
show  the  untruthfulness  of  the  statement 
both  as  respects  the  assets  and  liabilities,  and 
of  circumstances  which,  as  was  claimed, 
tended  to  establish  that  the  defendant's  testa- 
tor knew  of  Its  falsity  when  he  presented  it 
to  the  plaintiffs,  and  on  the  other  side  with 
evidence  in  rebuttal  and  by  way  of  explana- 
tion of  the  discr<g)ancies  between  the  value 
of  the  assets  as  given  in  the  statement  and 
what  was  realized  therefrom,  and  between 
the  actual  liabilities  and  the  liabilities  as 
represented,  and  also  evidence  bearing  upon 


the  good  faith  of  the  defMidant's  testator  In 
making  the  representation.  The  evidence 
was  taken  before  an  intelligent  and  able  ref- 
eree, and  we  are  satisfied  that  his  conclusion 
that  the  defendant's  testator  acted  in  good 
faith,  and  that  the  statement  although  in 
material  respects  untrue,  was  believed  by 
him  to  be  true,  is  supported  by  evidence. 
The  facts  were  fully  considered  in  the  opin- 
ion of  the  general  term,  and  a  recapitulation 
here  to  any  considerable  extent  is  unneces- 
sary. The  learned  counsel  for  the  plaintiffs 
insist  that  the  omission  from  the  statement 
of  liabilities  of  the  claim  against  the  Howe 
Machine  Company  in  favor  of  the  Credit 
Company,  Limited,  of  England,  was  upon  the 
undisputed  facts  a  fraudulent  concealment 
The  claim  originated  in  or  prior  to  1878,  and 
was  based  on  acceptances  alleged  to  have 
been  made  by  the  Howe  Machine  Company 
of  drafts  drawn  by  one  Stockwell  upon  the 
company,  accepted  by  his  brother,  the  secre- 
tary and  treasurer,  in  the  name  of  the  com- 
pany. It  seems  to  be  conceded  that  the  ac- 
ceptances were  made  without  authority  of 
the  company,  and  that  the  proceeds  were 
used  by  tlie  Stockwells  in  stock  speculations 
In  London  on  their  own  account.  Suit  was 
brought  against  the  company  on  the  drafts  in 
the  state  of  Connecticut  in  1878,  and  as  in 
all  cases  In  that  state  were  commenced  by 
attachment.  The  company  defended  the  ac- 
tion. In  the  fall  of  1883  the  facts  were  re- 
ported, and  in  1886,  two  years  after  the 
plaintiffs  had  purchased  their  bonds,  the 
court  rendered  Judgment  in  the  action  against 
the  Howe  Machine  Company  for  the  sum  of 
$62,475,  the  chief  Justice  dissenting.  The  ex- 
istence of  this  claim  was  not  disclosed  to  the 
plaintiffs  and  was  not  embraced  in  the  items 
of  liabilities  mentioned  in  the  statement  It 
was  claimed  on  the  part  of  the  defendant 
Kennedy  that  this  Item  was  omitted  for  the 
reason  that  the  company  was  advised  by 
counsel  that  the  acceptances  did  not  bind  the 
company,  and  that  it  could  not  be  made  lia- 
ble in  the  action,  and  evidence  was  given 
that  neither  tJie  company  nor  its  counsel  re- 
garded the  claim  as  a  valid  obligation  of 
the  company.  The  referee  further  found  that 
the  defendant  Kennedy  and  the  other  officers 
and  directors  of  the  company  "had  reason- 
able cause  to  believe  that  said  company  was 
not  liable  on  said  claims,"  and  he  refused 
to  find  the  request  of  the  plaintiffs,  "that 
the  said  defendant  (Kennedy)  knew  of  said 
claim  and  suit  and  concealed  and  intended 
to  conceal  the  same  from  the  plaintiffs." 
The  defendant's  testator  was  bound  to  in- 
clude in  the  statement  all  liabilities  of  the 
company  known  to  him.  He  was  not  re- 
quired to  include  claims  made  which  were 
not  valid  or  enforceable  obligations.  The  de- 
fendiuit  omitted  this  claim  from  the  sched- 
ule because  he  believed  It  was  not  a  liability 
of  the  company.  It  may  be  admitted  that  he 
was  blameworthy  in  not  calling  the  matter 
to  the  attention  of  the  plaintiffs,  leaving 
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them  to  determine  whether  It  constituted  a 
reason  for  declining  the  transaction.  But  If 
the  nondisclosure  was  attributable  to  an  hon- 
est belief  that  the  claim  was  not  valid  and 
could  not  be  enforced,  the  fraudulent  intent 
is  lacking,  and  the  charge  of  deceit  fails. 
The  recent  case  of  Derry  v.  Peek,  14  App. 
Cas.  337,  decided  in  the  house  of  lords,  con- 
tains a  very  full  discussion  of  the  princi- 
ples governing  the  acUon  for  deceit  and  of 
the  adjudged  cases.  The  action  was  brought 
against  directors  of  a  company  for  damages 
for  a  false  representation  contained  in  a  pros- 
pectus issued  by  them,  to  the  effect  that  the 
company  had  authority  to  use  steam  motor 
power  on  its  tramway,  whereby  the  plain- 
tiff was  Induced  to  buy  shares  of  the  com- 
pany. The  Judges  who  gave  the  opinion  unit- 
ed in  asserting  that  actual  fraud— that  is, 
fraud  in  intention,  and  not  constructive  or 
implied  fraud— was  necessary  to  be  shown 
to  uphold  the  action,  and  applying  this  gen- 
eral principle  they  held  that  if  the  defendant 
believed  the  representation  made  by  him  to 
be  true,  although  without  reasonable  cause 
for  such  belief,  the  action  would  not  lie.  It 
Is  not  necessary  to  go  to  this  extent  to  up- 
hold the  present  Judgment,  for  the  referee, 
as  has  been  stated,  found  that  the  brfief  ot 
Kennedy  that  the  claim  of  the  Credit  Com- 
pany, Limited,  of  London,  was  unfounded, 
was  based  upon  reasonable  grounds. 

The  plaintiffs  requested  the  referee  to  find 
that  the  repi-esentatlons  of  ICennedy  to  the 
plaintiffs  were  so  made  as  to  convey  the  im- 
pression that  he  bad  actual  knowledge  of 
their  truth  and  the  referee  refused  to  find  as 
requested.  This,  it  is  urged,  was  error  re- 
quiring a  reversal  of  the  Judgment  It  must 
be  assumed,  that  the  referee  found  that  the 
representations  contained  in  the  statement 
presented  by  Kennedy  were  not  made,  or  un- 
derstood by  the  plaintiffs  to  have  been  made, 
by  him  upon  his  personal  knowledge.  The  evi- 
dence and  the  circumstances  support  this 
conclusion.  Kennedy  testified  that,  when  the 
plaintiffs  requested  a  statement  of  the  assets 
and  liabilities  of  the  company,  be  informed 
them  that  he  would  request  the  secretary  to 
prepare  it,  and  after  the  statemojt  waa  de- 
livered to  the  plaintiffs.  Luther  Kountze,  at 
Kennedy's  request,  went  to  Bridgeport  to  ex- 
amine the  property,  and  while  there  the  Items 
of  the  statement  were  gone  over  between  him 
and  Mr.  Parmly,  the  person  having  the  prin- 
cipal management  of  the  business,  and  the 
referee  found  that  the  Inquiries  of  Mr. 
Kountze  were  truthfully  answered.  It  can- 
not be  assumed  from  the  mere  form  of  the 
statement  that  the  assets  and  liabilities  were 
given  upon  the  personal  knowledge  of  Ken- 
nedy. It  related  to  the  affairs  of  a  large  cor- 
poration, widely  extended  and  having  agen- 
cies in  a  great  number  of  the  large  cities  of 
the  country.  It  would  ordinarily  be  under- 
stood that  a  statement  furnished  by  the  pres- 
ident or  director  of  the  company  of  Its  assets 
and  liabilities  would  be  furnished  upon  In- 


formation derived  from  the  books  and  other 
sources.  Certainly  the  mere  presentation  of 
such  a  statement,  without  more,  would  not 
amount  to  an  affirmation  that  the  statement 
was  true  to  his  knowledge.  There  was  con- 
flicting evidence  upon  the  trial  upon  the  point 
whether,  outside  of  the  statement,  such  an 
aflBrmation  was  made,  but  that  Issue  was  de- 
cided against  the  plaintiffs.  Their  claim, 
therefore,  tliat  Kennedy  represented  that  the 
statement  was  true  of  his  own  knowledge, 
rests  solely  on  the  facts  that  he  was  presi- 
dent of  the  corporaticm,  and  that  he  furnish- 
ed the  statement  as  a  statement  of  the  en- 
tire assets  and  liabilities.  The  most  that  the 
plaintiffs  could  claim  was  that  It  became  a 
question  of  fact,  but  we  are  of  opinion  that 
the  evidence  was  wholly  insufficient  to  have 
warranted  a  finding  that  Kennedy  asserted 
the  truth  of  the  statement  as  of  his  own 
knowledge; 

Upon  a  full  examination  of  all  the  ques- 
tions presented  by  the  plaintiffs  we  have 
reached  the  conclusion  that  there  was  no  ma- 
terial error  committed  on  the  trial,  and  the 
Judgment  should  therefore  be  affirmed.  All 
concur,  except  BARTLETT,  J.,  who  dissents 
on  the  ground  that  it  is  not  proper  for  an 
officer  of  a  corporation  making  a  written 
statement  of  its  indebtedness  to  a  prt^osed 
purchaser  of  its  stock  to  omit  therefrom  the 
amount  involved  In  a  pending  action  against 
the  company  for  the  reason  that  he  Is  of 
opinion  that  the  company  will  not  be  held  In 
final  Judgment;  that  It  is  the  manifest  duty 
of  such  officer  to  Inform  the  proposed  pur- 
chaser of  stock  of  the  existence  of  this  con- 
tingent liability,  and  the  failure  to  do  so  is 
a  fraud.  FECKHAM,  X,  not  voting.  Judg- 
ment affirmed. 
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PEOPLE  ex  rel.  ONONDAGA  COUNTY 

SAV.  BANK  et  aL  V.  BUTLER. 

(Court  of  Appeals  of  New  York.     Oct.  8, 1885.) 

COONTT    CLKBK— SaLART— CONSTHDCTION    0» 

Statute. 

Act  1893  (Laws  1893  c.  520),  making  the 
compensation  of  the  clerk  of  O.  connty  a  salary 
in  place  of  the  fees  which  he  had  been  receiving 
and  proTidine  for  management  of  the  office, 
passed  May  2,  1893,  when  the  ofiSce  was  occu- 
pied by  one  whose  term  would  expire  Decem- 
ber SI,  1891,  and  providing  that  "tus  act  shall 
take  effect  on  the  Ist  day  of  January,  1895," 
applies  to  the  clerk  whose  term  commenced  on 
that  day,  It  not  being  intended  that  it  should 
merely  have  the  effect  of  an  act  the  birth  and 
existence  of  which  commenced  on  that  day. 

Appeal  from  supreme  court,  general  term. 
Fourth  department. 

Application  by  the  people,  on  the  relation 
of  the  Onondaga  County  Savings  Bank  and 
the  county  of  Onondaga,  for  mandamus  to 
James  Butts',  clerk  of  Onondaga  county. 
From  the  order  and  Judgment  of  the  general 
term  affirming  an  order  and  Judgment  of  the 
special  term  overruling  a  demurrer  to  the  re- 
turn of  the  defendant  and  dismissing  the  writ 
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of   altematiTO  mandamtn,   relators  appeal. 
Reyersed. 

WUllam  Andrews  and  B.  J.  Shove,  for  ap- 
pellants. Charles  B.  Ide  and  William  Q.  Tra- 
cy, for  respondent. 

PEGKHAM,  J.  The  sole  question  In  this 
case  Is  whether  the  provlslona  of  the  act 
known  as  "Chapter  620  of  the  Laws  of  1893," 
and  entitled  "An  act  to  make  the  office  of 
county  clerk  of  Onondaga  county  a  salaried 
office,  and  to  provide  for  the  management  of 
said  office,  and  to  fix  the  salary  of  said  derk 
and  deputies,"  apply  to  the  county  clerk 
whose  term  of  office  commenced  on  the  1st 
day  of  January,  1805.  It  would  seem  as  If 
there  ought  not  to  be  much  difficulty  In  an- 
swering such  a  question;  and  yet,  upon  read- 
ing the  whole  act.  It  can  be  seen  that  a  strict 
and  literal  adherence  to  the  very  words  of 
the  text  leaves  It  somewhat  open  to  the  con- 
struction that  the  act  does  not  apply  to  the 
clerk  whose  term  of  office  commenced  on  that 
day.  The  cardinal  rule  in  the  interpretatioa 
of  statutes  Is  to  arrive  at  and  give  effect  to 
the  intention  of  the  legislative  body  which 
enacted  them.  This  intention  is  primarily  to 
be  deduced  from  the  language  used  in  the 
statute  Itself,  and  It  has  been  said  that  whore 
such  language  is  clear  and  unambiguous 
there  Is  no  roopa  for  construction,  and  that  ef- 
fect must  be  given  to  its  plain  and  obvious 
meaning.  Language  which,  when  separated 
from  the  rest  of  the  act,  is  thus  plain  ana 
unambiguous,  may,  when  read  in  connection 
with  the  whole  act,  be  thereby  rendered  am- 
biguous, and  the  necessity  for  construction 
become  for  that  reason  quite  apiMrent. 
Stometlmes  the  lan^age  of  some  parts  of  a 
statute,  when  considered  with  reference  to 
the  ordinary  meaning  attributed  to  such  lan- 
guage, Is  so  clear  and  unambiguous  that  It 
would  seem  not  to  be  open  to  any  construc- 
tion other  than  Its  plain,  obvious  meaning 
calls  for;  and  yet,  when  read  in  connection 
with  the  whole  act,  and  In  the  light  of  what 
the  real  intention  of  the  legislature  must.  In 
the  nature  of  things,  have  been,  the  construc- 
tion properly  to  be  favored  leads  to  a  result 
which  is  different  from  what  It  otherwise 
would  have  been.  A  notable  instance  of  such 
a  construction  is  to  be  found  in  the  case  of 
Smith  V.  People,  47  N.  Y.  330.  The  act,  chap- 
ter 137  of  the  Laws  of  1870,  by  section  120, 
well  and  accurately  described  three  preced- 
ing acts  by  their  titles  and  the  dates  of  their 
passage,  and  with  other  acts  relating  \p  the 
government  of  the  dty  of  New  York,  were 
in  the  language  of  that  section  "hereby  re- 
pealed." There  was  no  qualification  or  lim- 
itation annexed  to  the  repealing  clause,  and 
it  was  conceded  that  it  was  In  terms  sufficient 
to  accomplish  all  that  was  claimed  for  It, 
and  that,  literally  Interpreted,  it  effectually 
abrogated  the  Laws  of  1853  and  1857,  reor- 
ganizing the  criminal  courts  of  the  above- 
named  city.  In  the  language  used  In  section 
120  of  the  act  of  1870  there  was  nothing  that 
v.4lN,E.no.l7— 27 


could  have  been  called  ambiguous.  On  the 
contrary,  it  was  exceedingly  plain,  and  it  in 
terms  repealed  the  prior  statutes,  and  yet, 
when  the  section  was  read  in  connection  with 
the  rest  of  the  statute,  and  when  the  effect  of 
a  literal  adherence  to  the  strict  meaning  of 
the  language  used  in  that  section  was  ctm- 
sldered,  it  was  held  that  such  could  not  have 
been  the  Intention  of  the  legislature,  for  In 
that  event  all  the  proceedings  in  and  the 
judgments  of  the  two  great  criminal  courts  In 
New  York  City  for  two  years  would  have 
been  an  nulled,  and  the  consequences  would 
have  seriously  affected  the  public  as  well  as 
Individuals.  It  was  accordingly  held  that, 
notwithstanding  the  general  language  used  In 
the  section  repealing  the  former  sections.  It 
was  not  the  Intention  of  the  legislature  by 
the  repealing  clause  to  affect  the  organization 
of  the  criminal  courts  in  the  city  of  New 
York.  Words  which  are  plain  enough  in 
their  ordinary  sense  will  not  be  given  their 
ordinary  meaning  when  such  meaning  In- 
volves an  absurdity  or  inconsistency,  or  when 
It  Is  repugnant  to  the  clear  Intention  of  the 
legislature,  to  be  collected  from  the  whole  act, 
or  from  acts  In  pari  materia,  to  be  construed 
with  it,  or  from  other  legitimate  sources  of 
interpretation.  In  such  case  the  ordinary 
meaning  will  be  modified  or  altered  so  as  to 
avoid  the  absurdity,  inconsistency,  or  repug-. 
nance.  Miller  v.  Salomons,  7  Exch.  546,  cited 
in  Smith  V.  People,  supra.  The  reasons  for 
the  conclusion  of  the  court  In  the  Smith  Case 
are  most  admirably  set  forth,  and  the  gen- 
eral rules  for  the  construction  of  statutes 
are  most  clearly  given  in  the  opinion  of  the 
late  Judge  Allen.  The  cases  he  cites,  and 
the  illustrations  of  the  principles  of  statutory 
construction  he  gives,  are  abundant  and  sat- 
isfactory. This  case  Just  cited  has  always 
been  regarded  as  an  extreme  illustration  of 
the  doctrine  under  consideration,  and  It  is 
much  further  than  It  Is  necessary  to  go  in 
this  case.  We  have  simply  followed  out 
what,  from  a  consideration  of  the  whole  act, 
Is  plainly  evident  was  the  Intention  of  the 
legislature.  The  five  words  at  the  end  of 
the  act  are,  therefore,  construed  In  harmony 
with  the  clear  language  of  the  enactment 
which  precedes  those  words. 

Another  instance  of  the  action  of  courts  in 
the  discharge  of  their  difficult  and  delicate 
duty  of  construing  statutes  Is  to  be  found  in 
the  recent  case  of  Biggs  v.  Palmer,  115  N.  Y. 
506,  22  N.  B.  188,  where  it  was  held  that  the 
legislature  never  could  have  intended  that 
the  statute  of  wills  should  apply  In  favor  of 
one  who  was  a  devisee  under  a  will,  but  who. 
In  order  to  prevent  Its  revocation,  Iiad  mur- 
dered his  devisor  and  testator.  The  legisla- 
ture had  not,  in  terms,  made  such  an  excep- 
tion to  the  operation  of  the  statute;  and  yet 
It  was  held  that  It  was  inconceivable  that  it 
could  have  intended  such  a  result,  and  the 
doctrine  and  policy  of  the  common  law,  that 
no  one  should  be  permitted  to  profit  by  his 
own  fraud,  were  allowed  full  effect,  notwith- 
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Standing  the  text  of  the  statute  there  under 
consideration.  These  cases  are  not  cited  as 
being  applicable  in  their  facts  to  the  case 
now  before  the  court,  but  for  the  purpose  of 
showing  that  it  is  the  Intention  of  the  law- 
makers that  is  to  govern,  and  that  intention 
is  to  be  gathered  from  the  whole  statute, 
and  sometimes  from  statutes  in  pari  materia; 
and  that,  for  the  purpose  of  arriving  at  such 
totentlon,  where  there  Is  a  possible  ambiguity 
in  the  phraseology  of  some  portions  of  the 
statute  if  regarded  In  connection  with  and 
with  reference  to  some  other  portion  thereof, 
it  is  sometimes  competent  to  refer  to  the  cir- 
cumstances under  which  and  the  purpose  for 
which  a  statute  Is  passed.  In  the  present 
case  It  appears  that  the  term  of  the  connty 
clerk  in  office  at  the  time  the  act  In  qnesti<»i 
was  passed  would  not  expire  until  the  31st 
of  December,  1894.  This  fact  must  have  been 
known  to  the  legislature  which  enacted  the 
statute  in  question.  Of  that  there  can  be 
really  no  doubt.  It  Is  equally  clear  that  It 
was  the  intention  of  the  legislature  to  change 
the  manner  of  compensation  of  the  clerk  of 
Onondaga  county  from  fees  to  a  salary.  This 
was  the  purpose  of  the  act  Itself,  expressed 
both  in  Its  title  and  In  Its  body.  The  com- 
I>ensation  by  fees  had  become  too  great,  and 
hence  the  proposed  change.  Aside  from  any 
constitutional  objections  to  reducing  the  sal- 
ary of  a  public  oflBcer  like  the  county  clerk 
during  the  term  for  which  he  had  some  time 
prior  thereto  been  elected,  It  Is  obvious  that 
there  would  be  a  seeming  Injustice  in  making 
such  a  change  during  tlie  incumbency  of  the 
<^clal  tiected  prkw  to  the  passage  of  such 
an  act  The  constitutional  provision  Is  Itself 
founded  upon  such  a  plain  fact.  With  this 
knowledge  on  the  part  of  those  composing 
the  legislature  of  1893,  and  yet  Intending  to 
make  a  change  In  the  method  of  compeusa- 
tlMi  of  the  clerk  of  Onondaga  county,  the 
legislature  enacts  in  1893  the  act,  the  title  to 
which  is  above  given.  The  act  is  not  lengthy, 
and  It  Is  perhaps  as  well  to  quote  it.  It  reads 
as  follows: 

"Section  1.  The  clerk  of  the  county  of 
Onondaga  next  elected  and  thereafter  to  be 
elected  or  appointed  shall  receive  as  compen- 
sation for  his  services  an  annual  salary  to  be 
fixed  by  the  board  of  supervisors  of  said 
county,  prior  to  the  election  of  every  such 
clerk;  the  salary  so  fixed  shall  be  three  thou- 
sand five  hundred  dollars  per  annum,  and 
shall  not  be  Increased  or  diminished  during 
the  term  for  which  said  clerk  shall  have 
been  elected. 

"Sec.  2.  It  shall  be  the  duty  of  said  clerk 
to  perform  all  services  which  he  is  or  shall  be 
required  or  authorized  by  law  to  perform,  by 
virtue  of  or  by  reason  of  his  holding  such 
office,  for  the  state,  for  the  county  and  for 
individuals,  including  his  duty  as  clerk  of 
eveiy  court  of  which  he  is  or  shall  be  clerk, 
and  no  compensation,  payment  or  allowance 
shall  be  made  to  him  for  his  own  use  for  any 
such  services  except  the  salary  aforesaid. 


"Sec  3.  All  the  fees,  emtdoments  and  pov 
qoisites  which  such  clerk  shall  charge  <Nr  re- 
ceive, or  which  he  shall  legally  be  authorized, 
required  or  entitled  to  charge  or  receive,  shall 
belong  to  the  county  of  Onondaga.  It  shall 
be  his  duty  to  exact,  collect  and  receive  all 
such  fees,  emoluments  and  perquisites  now 
permitted  by  law  and  not  exceeding  the 
amounts  now  fixed  by  law  as  from  time  to 
time  shall  be  prescribed  by  resolutlcm  of  the 
board  of  supervisors  of  said  county  at  any 
annual  session  thereof,  except  that  the  charge 
of  filing,  entering  or  recording  Judgments,  de- 
crees, orders,  deeds  and  mortgages  shall  be 
and  remain  the  same  as  provided  by  statute; 
provided,  however,  that  any  resolution  thus 
passed  bv  said  board  of  supervisors  shall  be 
genersl  in  its  character,  establishing  a  uni- 
form rate  of  charges,  and  no  resolution  chan- 
ging the  fees  to  be  charged  shall  be  passed 
except  at  the  regular  annual  session  after  the 
adoption  of  the  resolution  prescribing  the 
same  after  the  passage  of  this  act.  No  fee 
shall  be  charged  by  such  clerk  or  assistants 
for  any  8ervk:e  rendered  to  soldiers  or  saU- 
ors,  or  the  widows,  minor  children  or  depend- 
ent relations  of  deceased  soldiers,  for  taking 
any  affidavit  or  acknowledgmoit  or  the 
vouchers  for  the  payment  of  pensions,  or  ap- 
plication for  pensions  of  any  soldier  or  sailor, 
or  the  widow,  minor  children  and  dependent 
relations  of  deceased  soldiers,  or  certifying  as 
to  the  official  character  of  any  officer  on  any 
such  paper  relating  to  pensions.  Said  clerk 
shall  require  payment  In  advance  for  record- 
ing all  papers  left  with  him  for  rec<wi,  and 
stiall  also,  in  each  case,  require  payment  for 
all  other  service  rendered  by  him  or  his  as- 
sistants in  his  or  their  official  capacity  by 
vhtue  of  any  law  of  this  state  or  by  order  of 
the  board  of  supervisors  of  said  county.  It 
alvall  be  the  duty  of  said  clerk  to  make  and 
certify  all  abstracts  of  title  to,  and  incum- 
brances upon,  real  property  for  which  he 
shall  receive  as  compensation  for  each  year 
for  which  the  search  is  made  for  each  name 
and  each  kind  of  conveyance  or  lien  three 
and  one-half  cents.  He  shall  also  famish  and 
deliver  the  person  ordering  such  abstract  of 
title  a  certified  copy  thereof  free  of  charge, 
and  such  original  abstract  shall  be  kept  on 
file  by  him  in  his  office  as  a  part  of  the  rec- 
ords thereof,  and  certified  copies  thereof  shall 
thereafter  be  furnished  by  said  clerk  to  any 
person  or  persons  ordering  the  same,  at  ten 
cents  per  folio. 

"S*.  4.  In  a  proper  book  or  books,  to  be 
provided  at  the  expense  of  said  county,  such 
clerk  shall  keep  an  exact  and  true  accovtnt  of 
all  official  services  performed  by  him  or  his 
assistants,  and  of  all  fees,  perquisites  and 
emoluments  received  or  chargeable  by  him  or 
them  pursuant  to  law.  Such  book  or  books 
shall  constitute  a  part  of  the  records  of  said 
office,  and  shall  at  all  times  during  office 
hours  be  open  to  the  inspection,  without  fee 
or  charge  therefor,  of  all  persons  desiring  to 
examine  the  same. 
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"Sec.  S.  Sncb  clerk  Shall  make  a  fnll  and 
tme  statement  for  each  calendar  month  of  aU 
moneys  received  each  day  by  blm  or  his  as- 
sistants for  fees,  perquisites  and  emoluments 
for  all  services  rendered  by  him  or  them  In 
his  or  their  official  capacity,  and  shall  trans- 
mit such  statement  to  the  county  treasurer  of 
said  county  within  five  days  after  the  explia- 
tlOD  thereof.  Such  statement  shall  specify 
la  the  following  order  the  amounts  so  re- 
ceived for  the  calendar  month:  For  record- 
ing deeds,  for  recording  mortgages,  for  re- 
cording oth»  documents  and  papers,  for 
docketing  Judgments  and  canceling  dockets, 
for  searches  and  certificates  thereof,  for  cop- 
ies and  ezempllflcatlons  of  papers  and  rec- 
<»d8,  for  filing  papers  and  for  all  services, 
and  shall  also  show  the  total  receipts  for 
said  mouth.  Each  such  statement  shall  have 
attached  thereto  an  affidavit  of  said  county 
clerk  In  effect  that  the  same  is  in  all  respects 
a  full  and  true  statement  as  herein  reaulred. 

"Sec.  6.  At  the  time  of  rendering  any  sncli 
statement  such  dork  shall  pay  over  to  the 
treasurer  of  the  county  of  Onondaga  for  the 
benefit  of  said  county  the  whole  amount  of 
money  so  received  by  him  since  making  the 
last  preceding  monthly  statement. 

"Sec.  7,  Every  county  clerk  elected  ot  ap- 
pointed In  said  county  shall,  before  entering 
upon  the  duties  of  said  office,  execute  to  the 
people  of  this  state,  and  file  with  the  county 
treasurer  of  said  county  a  bond  In  such  penal 
sum,  and  with  such  sureties  as  shall  be  fixed 
and  prescribed  by  the  board  of  supervisors 
of  said  county.  Such  bond  shall  be  condi- 
tioned that  said  county  derk  shall  well  and 
faithfully  discharge  all  the  duties  of  his  of- 
fice, and  all  trusts  Imposed  on  him  by  law  or 
by  virtue  of  his  office,  and  shall  safely  keep 
and  pay  over  to  the  said  county  treasurer  as 
herein  provided  all  moneys  which  shall  come 
into  bis  handa  Said  bond  shall  be  approved 
as  to  its  form  and  sufficiency  of  sureties  by 
the  board  of  supervisors,  and  If  any  such 
derk  shall  neglect  for  thirty  days  to  execute 
or  file  such  bond,  according  to  the  provisions 
of  this  act,  his  office  shall  thereupon  become 
vacant 

"Sec.  8.  There  shall  be  one  depnty  derk, 
and  the  board  of  supervisors  shall  have  the 
power  to  designate  the  number  of  special 
depnty  clerks,  and  said  county  derk  shall  ap- 
point such  deputy  and  such  number  of  spe- 
cial deputies  as  so  designated  by  said  board; 
also  as  many  assistants  as  may  be  necessary 
for  the  faithful  discharge  of  the  duties  of  his 
office,  and  shall  be  responsible  for  their  offi- 
cial acts,  and  the  salaries  of  said  clerks  and 
assistants  shall  be  paid  in  the  same  manner 
as  the  salaries  of  other  county  officers  are 
paid.  The  salary  of  the  deputy  derk  shall 
not  exceed  one  thousand  five  hundred  dollars 
per  annom,  and  of  the  first  special  deputy 
clerk  shall  not  exceed  one  thousand  two  hun- 
dred dollars  per  annum,  and  of  each  addi- 
tional spedaJ  depnty  clerk  not  to  exceed  nine 
hundred  dollars  per  annum;  and  the  board  of 


supervisors  may  determine  the  number  of  as- 
sistants and  fix  thebr  salary  or  compensation; 
provided,  however,  that  all  work  done  by 
such  assistants  may  be  done  and  paid  for  by 
the  piece  or  folio,  at  the  discretion  of  the 
clerk,  and  the  amount  of  work  so  performed 
shall  be  certified  to  by  the  county  d^k  for 
each  calendar  month. 

"Sec.  9.  Any  officer  referred  to  in  this  act, 
who  shall  receive  to  his  own  use,  or  neglect 
to  account  for  any  fees,  perquisites  or  emolu- 
ments, by  this  act  declared  to  belong  to  and 
be  for  the  benefit  of  the  county  of  Onondaga, 
or  who  shall  neglect  to  render  to  the  said 
county  treasurer  an  account  of  all  fees  re- 
ceived at  his  office.  OK  to  pay  over  the  same^ 
as  hereht  required,  shall  be  deemed  guilty  of 
misdemeanor,  and  on  conviction  shall  be  pun- 
ished by  fine  or  imprisonment,  or  both,  at 
the  discretion  of  the  court  before  whom  said 
officer  mar  be  convicted,  and  shall  be  liable 
to  said  county  in  a  civil  action  for  all  mon- 
eys so  received  and  not  accounted  for. 

"Sec.  10.  All  acts  and  parts  of  acts  incon- 
sistent herewith  are  hereby  repealed. 

"Sec.  11.  This  act  shall  take  effect  on  the 
first  day  of  January,  eighteen  hundred  and 
ninety-five." 

A  perusal  of  this  act,  having  in  mind  the 
fact  above  stated  as  to  the  time  of  the  termi- 
nation of  the  official  term  of  the  clerk  in  of- 
fice at  the  time  It  was  passed  (May  2,  1893), 
leaves  no  doubt  In  our  minds  as  to  the  actual 
intention  of  the  legislature.  The  clerk  in- 
tended to  be  affected  by  it  was  the  derk  who 
would  be  elected  in  the  taU  of  the  year  1894* 
and  who  would  take  office  on  the  1st  of  Jan- 
uaiy,  1895.  We  are  at  a  loss  to  ourselves 
Imagine  any  reason,  and  none  at  all  adequate 
has  been  suggested  to  us,  for  the  intentional 
postponement  of  this  alteration  of  the  man- 
ner of  compensation  until  January,  1898. 
Such  postponement  would  be  the  result  if 
the  act  really  designated  the  derk  who 
should  be  elected  after  1895  as  the  first  one 
to  be  subject  to  its  provisions.  To  be  sure, 
the  clerk  commendng  his  official  term  in 
1893  might  die  while  in  office,  and  his  suc- 
cessor might  be  elected  prior  to  1897,  in 
which  case  the  act  would  apply  to  him;  but 
in  the  regular  course  of  events,  by  the  con- 
struction asked  for  by  the  defendant,  the  leg- 
islature was  engaged  in  the  enactment  of  a 
statute  In  Hay,  1893,  which  would  not  come 
into  actual  effect  until  January  1,  1898,  and 
by  which  the  full  term  of  a  county  clerk  to 
be  elected  a  year  and  a  half  after  Its  pas- 
sage was  to  elapse  totally  unaffected  by  the 
provisions  of  such  act.  This  is  a  manifest 
absurdity.  No  ingenuity  can  suggest  a  rea- 
sonable explanation  for  such  an  extraordina- 
ry intention  on  the  part  of  the  legislature. 
We  cannot  attribute  any  such  intention  to 
that  body.  And  yet  it  is  claimed  that 
Just  this  Intention  is  made  ntanifest,  plain, 
unambiguous,  and  controlling  by  the  lan- 
guage of  the  eleventh  section,  which  pro- 
vides that  the  act  shall  take  effect  on  the 
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1st  day  of  January,  1895.  The  argument 
is  that  it  is  only  from  the  1st  day  of  Jan- 
iiary,  1895,  that  the  act  can  be  said  to  speai, 
and  that  it  is  to  be  regarded  in  the  same 
light  as  if  it  had  been  enacted  on  that  day 
'With  a  section  ordaining  that  it  should  take 
efTect  immediately.  As  a  general  rule,  an 
act  of  the  legislature  speaks  for  the  future, 
and  as  of  the  time  'when  it  takes  effect,  and 
not  as  of  the  time  it  was  passed.  The  ques- 
tion is  always,  however,  what  meaning  is  to 
be  attached  to  the  language  which  provides 
In  a  general  way  tot  an  act  to  take  effect  at 
some  future  time.  The  phrase,  "This  act 
shall  take  effect  on  the  first  day  of  January, 
1895,"  standing  alone,  is  plain  and  unamblg- 
nous.  So  is  the  phrase  "Chapter  217  of  the 
Laws  of  1853  and  chapter  446  of  the  Laws  of 
1857  are  hereby  repealed."  Yet  this  court 
hdd  that  all  portions  of  those  laws  were  not 
repealed,  because  it  was  manifest  the  legis- 
lature did  not  BO  intend.  Looking  at  the 
eleventh  section  of  this  act  before  us,  after 
reading  the  whole  act,  and  being  possessed 
with  the  knowledge  which  the  legislature 
had  as  to  the  expiration  of  the  official  term 
of  the  then  county  clerk,  and  we  can  come 
only  to  one  conclusion  as  to  the  meaning  of 
the  section.  The  legislature  did  not  mean 
that  the  actual  birth  and  existence  of  the 
statute  should  cMnmence  in  January,  1893, 
and  that  the  clerk  who  would  be  thereafter 
elected  should  be  the  first  subject  of  its  pro- 
visions. By  the  expression  used,  the  enact- 
ing body  plainly  meant  that  the  provisions 
of  the  act  that  was  passed  by  it  should  ap- 
ply to  and  govern  the  clerk  who  was  to  take 
office  on  the  1st  day  of  January,  1885.  This 
is  too  clear  for  any  serious  controversy,  and 
we  are  but  carrying  out  the  plain  intention 
of  the  legislature  when  we  attribute  this 
meaning  to  the  language  used.  It  is  easily 
capable  of  such  meaning,  and,  regarding  the 
facts  already  stated,  and  within  the  knowl- 
edge of  the  legislature,  it  is  the  meaning 
which  that  body  undoubtedly  attached  to  it, 
and  it  is  called  for  by  every  rule  of  common 
sense.  To  hold  otherwise  would  be  to  do 
violence  to  the  plain  legislative  Intent  to  be 
gathered  from  the  whole  act,  and  we  should 
be  controlled  by  a  strict  technical  and  nar- 
row construction  of  the  language  of  the  last 
section,  not  at  all  necessary  in  this  case,  the 
effect  of  which  would  be  to  thwart  Instead 
of  to  carry  out  the  legislative  purpose.  The 
counsel  for  the  defendant  cites  many  cases 
in  the  very  learned  brief  he  has  submitted 
to  ns,  in  which  it  has  been  held  that  the  leg- 
islature, in  the  particular  acts  in  question, 
referred  to  periods  subsequent  to  the  times 
when  the  acts  took  effect,  instead  of  subse- 
quent to  their  passage.  We  think  we  should 
agree  with  the  learned  courts  which  decided 
them  in  most  of  the  cases.  This  is  because, 
we  think,  the  legislative  intent  was  thereby 
carried  into  effect.  In  this  case  we  do  but 
give  a  reasonable  meaning  and  effect  to  the 
phrase  contained   in  the  eleventh   section. 


and  In  that  way  we  carry  out  what  we  have 
not  the  slightest  doubt  was  the  legislative 
purpose.  No  other  reasonable  conclusion 
could  be  arrived  at.  We  cannot  impute  an 
unreasonable  or  absund  purpose  to  the  legis- 
lature. 

The  case  in  this  coort  (In  re  Howe,  112  N. 
Y.  100,  19  N.  E.  313)  Is  not  at  all  in  conffict 
with  the  views  we  have  herein  expressed. 
The  act  there  in  question  contained  within  Its 
body  no  reason  whatever  for  its  earlier  ap- 
plication, and  it  took  effect  by  virtue  of  the 
general  provisions  of  our  statute  as  to  the 
acts  of  the  legislature.  A  death  happening 
before  It  took  effect,  although  after  its  pas- 
sage, was  held  not  to  render  the  estate  pass- 
ing under  the  will  of  the  decedent  liable  to 
the  provisions  of  such  act.  By  holding  that 
the  act  In  question  took  effect  and  was  ap- 
plicable to  the  clerk  who  came  into  office  on 
the  1st  of  January,  1895,  we  necessarily  hold 
that  those  provisions  of  the  act  which  re- 
quired action  on  the  part  of  the  board  of  su- 
pervisors before  that  date  became  operative 
in  the  fall  of  1894.  The  board  of  supervisors 
should,  therefore,  have  met  and  fixed  the  sal- 
ary of  the  clerk  before  his  election.  It  did 
not  do  so  until  after  his  election,  but  before 
the  commencement  of  his  term  of  office.  In 
December,  1894,  it  fixed  the  salary,  and  oth- 
erwise provided  for  the  number  of  deputies, 
etc.,  as  mentioned  in  the  act.  The  fixing  of 
the  salary,  so  far  as  defendant  is  concerned, 
by  the  board.  Is  matter  of  the  purest  formal- 
ity, for  the  statute  Itself  provides  what  sum 
the  board  shall  fix  upon.  Whether  the  board 
has  or  has  not  complied  with  the  provisions 
of  the  act  cannot,  however,  affect  this  coiut 
upon  the  question  of  the  proper  constmcaon 
to  be  given  to  the  act  itself. 

For  the  reasons  stated,  we  think  the  orders 
of  the  courts  below  should  be  reversed,  the 
demurrer  of  the  relators  sustained,  and  judg- 
ment ordered  for  them,  granting  a  peremp- 
tory writ  of  mandamus  as  prayed  for,  with 
costs  against  defendant  in  all  courts.  All 
concur,  except  ANDREWS,  O.  J,  not  votins. 
Judgment  accordingly. 


a«  N.  T.  195) 

GOMEZ  et  aL  ▼.  GOMEZ  et  al. 
fCourt  of  Appeals  of  New  York.     Oct.  8,  1895.) 
Tbdstb— PowEBS  OF  Trdbtebs— Chancebt  Ooubt 

— JCBISDICTIOK — LeABB  OP  XSTJLJiTS'  liiSOS. 

1.  Where  land  deeded  in  trust  to  rent,  and 
pay  over  the  rents,  and,  on  the  happening  of  a  cer- 
tain event,  to  deed  in  fee,  la  subject  to  the  right 
of  another  to  a  renewal  of  a  lease  thereon,  the 
trustee  may  be  compelled  to  execute  the  re- 
newal lease. 

2.  Under  a  deed  in  trust  to  pay  the  rents  of 
the  premises  to  H.,  and  to  convey  the  premises 
to  such  persons  as  H.  might  by  will  appoint,  or, 
in  default  of  such  appointment,  to  the  issue  of 
H.,  the  trustees  cannot  provide  in  a  lease  for 
renewal  thereof  after  the  death  of  H.  31  N. 
Y.  Supp.  206,  affirmed. 

3.  Where  laad  was  conveyed  in  trust  to  pay 
the  rent  to  H.,  and  to  convey  the  premises  to 
such  persons  as  H.  might  by  will  appoint,  or,  in 
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default  of  snch  appointment,  to  the  issue  of  H., 
the  court  of  chancery,  under  2  Rev.  St.  1829,  p. 
194,  H  170,  175  (providing  that  an  infant  seised 
of  land  may  apply  for  disposition  of  the  proper- 
ty, and  that,  when  it  Is  for  the  interest  of  the 
infant,  the  court  may  order  the  lease  of  the 
land  by  a  guardian),  had  power,  in  an  action 
brought  by  U.  against  all  her  children  and  the 
trustee,  to  authorize  the  trustee,  with  the  a^ 
probation  of  H.,  to  lease  the  property  for  21 
years,  with  covencnts  of  renewal  for  three  suc- 
cessive  terms  of  21  years. 

Appeal  from  supreme  court,  general  term, 
First  department. 

Action  by  Edwin  Gomez  and  others  against 
Horatio  Gomez,  trustee  of  Hetty  Gomez,  de- 
ceased, Edward  Tracy,  and  others.  Prom  a 
Judgment  of  the  general  term  (31 N.  Y.  Snpp. 
206)  affirming  a  judgment  of  the  special  term 
sustaining  a  demurrer  to  the  complaint,  plain- 
tiffs appeal.    Affirmed. 

Hector  M.  Hltchlngs,  for  appellants.  Mi- 
chael H.  Cardozo  and  John  A.  Stialey,  for  re- 
spondents. 

HAIGHT,  J.  The  demurrers  Interposed 
were  upon  the  ground  that  the  complaint  did 
not  state  a  canse  of  action.  It,  in  substance, 
alleges  that  on  the  2d  day  of  May,  In  the 
year  1821,  one  Harmon  Hendricks,  being 
then  the  owner  in  fee  of  the  lands  in  ques- 
tion, executed  and  delivered  a  deed  of  the 
same  to  Solom  I.  Isaacs,  Uriah  Hendricks, 
and  Hetty  Hendricks,  upon  the  following 
trust:  "To  pay  over  into  the  hands  of  Hetty 
Hendricks,  at  such  dates  and  times  as  she 
might  fix  for  the  payment  thereof,  aU  the 
rents,  issnes,  and  profits  of  the  above  bar- 
gained and  described  premises,  and  to  con- 
vey the  said  premises  by  a  full  and  sufficient 
conveyance  in  law  to  such  persons  as  she. 
the  said  Hetty  Hendricks,  might  in  and  by 
her  last  will  and  testament,  or  by  appoint- 
ment in  nature  thereof,  nominate  and  ap- 
point, and,  in  default  of  such  last  will  and 
testament  or  appointment,  then  to  all  the 
lawful  issue  of  said  Hetty  Hendricks  then 
living,  as  tenants  in  common,  and  not  as 
Joint  tenants."  Hetty  Hendricks  subsequent- 
ly married  Aaron  L.  Gomez,  and  on  the  17th 
day  of  May,  1831,  they  brought  an  action  In 
the  court  of  chancery  of  New  York  against 
their  then  living  children.  Including  the  plaln- 
tlfFs  In  this  action  and  the  trustees,  in  which 
it  was  adjudged  and  decreed  that  the  trus- 
tees, or  the  survivor  or  survivors  of  them, 
and  any  trustee  or  trustees  hereafter  sub- 
stituted, shall  have  full  power,  with  the  con- 
sent and  approbation  of  the  complainants  or 
the  survivor  of  them,  to  be  expressed  by 
their,  his,  or  her  legal  execution  and  ac- 
knowledgment of  the  leases  hereinafter  men- 
tioned, to  make  and  execute  valid  leases  of 
the  premises,  or  any  part  thereof,  for  the 
term  of  21  years,  with  covenants  of  renewal 
for  several  successive  terms  of  21  years,  not 
exceeding  three  snch  additional  terms,  etc., 
with  such  other  covenants  and  upon  such 
conditions  as  the  trustees  in  their  discretion 
shall  deem  proper  and  shall  consider  most 


advantageous  to  the  Interest  of  Hetty  Gomea 
and  her  children.  After  the  making  of  such 
decree,  the  trustees,  acting  upon  the  authori- 
ty thereof,  executed  and  delivered  to  one 
John  R.  Peters  five  leases  of  separate  parcels 
of  the  lands  In  question  for  a  period  of  21 
years  each,  with  covenants  for  three  renewals 
of  21  years  each,  with  an  annual  rent  re- 
served of  5  per  cent  on  the  value  of  the  prop- 
erty, to  be  determined  by  appraisal  thereof 
at  each  renewal.  On  the  15th  day  of  August, 
1855,  Hetty  Gomez  made  her  last  will  and 
testament,  and  in  February  thereafter  died, 
leaving  six  children  her  surviving,  her  hus- 
band having  in  the  meantime  died.  Her  will 
was  duly  proved  and  admitted  to  probate  by 
the  surrogate  of  New  York  county  as  a  will 
of  real  and  personal  property.  In  It  she  ex- 
ercised the  power  of  appointment  given  her 
by  the  deed  of  Harmon  Hendricks,  by  direct- 
ing a  conveyance  of  the  property  described  in 
the  deed  by  the  trustees  therein  named  to 
Horatio  Gomez,  one  of  the  defendants  here- 
in, and  Hyman  N.  Hart,  and  the  survivor  of 
them,  as  Joint  tenants,  and  not  as  tenants  in 
common,  but  in  trust,  to  pay  to  her  husband 
during  his  life  all  the  rents,  Issues,  and  prof- 
Its  thereof,  and  then  to  pay  the  rents,  issues, 
and  profits  of  a  one-sixth  part  thereof  to  each 
of  her  surviving  children,  and,  upon  the  death 
of  such  child,  to  convey  the  fee  simple  abso- 
lute to  the  heir  at  law  of  such  child.  Horatio 
Gomez  alone  qualified  as  such  trustee.  There 
have  been  two  renewals  of  the  leases.  The 
last  expired  on  the  1st  day  of  November, 
1894.  The  defendants,  Tracy  and  others,  as 
the  successors  of  Peters,  demanded  another 
renewal  of  the  leases,  which  Is  the  third  and 
last  provided  for.  This  action  is  brought  to 
obtain  an  adjudication  that  they  are  not  enti- 
tled as  matter  of  law  to  a  further  renewal 
of  the  leases,  and  that  Horatio  Gomez,  as 
trustee,  etc.,  be  enjoined  and  restrained  from 
executing  to  them  a  renewal  of  such  leases. 

It  may  not  be  Important  to  determine 
whether  Horatio  Gomez,  as  trustee  under  the 
win  of  Hetty  Gomez,  has  the  power  to  exe- 
cute a  renewal  of  the  leases,  for  if  the  ten- 
ants, Tracy  and  others,  are  entitled  to  such  a 
renewal,  this  action  cannot  be  maintained. 
Horatio  Gomez  Is,  however,  as  we  have  seen, 
the  trustee  appointed  by  the  will  of  Hetty 
Gomez  to  carry  out  the  trust  therein  created. 
That  trust  requires  him  to  rent  the  property, 
and  to  pay  over  the  rents.  Issues,  and  profits 
thereof  to  her  children.  The  trust  created 
by  the  deed  terminated  with  her  death,  and 
with  the  termination  of  the  trust  the  powers 
of  the  trustee  became  extinct,  except  to  turn 
over  and  convey  the  trust  property  as  in 
and  by  the  deed  they  were  required.  Strict- 
ly speaking,  Horatio  Oomez  may  not  be  a 
survivor  of  or  a  substitute  to  the  trustees  ap- 
pointed by  the  deed.  He  derives  his  power 
from  the  will.  They  derived  theirs  from  the 
deed.  His  power  commenced  when  theirs 
terminated.  He  takes  title  to  the  property 
In  trust  under  the  will,  and  has  the  control 
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and  management  thereof.  He  takes  It,  how- 
ever, subject  to  the  rights  acquired  of  other 
parties;  and  If  the  defendants,  Tracy  and 
others,  as  tenants,  are  entitled  to  renewal 
leases,  we  see  no  reason  why  he  may  not  be 
compelled  to  execute  them. 

The  trust  created  by  the  deed,  being  for 
the  life  of  Mrs.  Gomez,  terminated  with  her 
death,  and  with  her  death  the  powers  of  the 
trustees  were,  as  we  have  seen,  at  an  end, 
except  in  the  particular  mentioned.  They, 
therefore,  had  no  power  under  the  deed  to 
thereafter  renew  leases,  or.  In  the  leases  ex- 
ecuted by  them,  to  provide  for  the  renewal  of 
leases  after  her  decease.  In  re  McCaffrey, 
50  Hun,  371,  3  N.  Y.  Supp.  96.  The  whole 
question,  therefore,  turns  upon  the  decree 
made  by  the  court  of  chancery  in  1831.  That 
decree  authorized  the  leases  In  question. 
Had  that  court  Jurisdiction  of  the  parties  and 
the  power  to  malie  the  decree?  As  we  have 
seen,  Mrs.  Gomez  and  her  husband  were  com- 
plainants. The  trustees  under  the  deed  and 
all  of  her  then  living  children  were  defend- 
ants. All  of  the  persons  then  In  being  hav- 
ing any  interest  In  the  premises,  either  as 
trustees,  life  tenants,  or  remainder-men,  were 
parties.  The  children  were  represented  by  a 
guardian  ad  litem.  The  case  was  referred  to 
a  master  to  determine  whether  the  decree 
prayed  for  was  for  the  benefit  of  the  infants. 
So  far  as  the  proceedings  are  disclosed,  they 
were  regular  and  In  due  form;  and,  if  the 
court  had  the  power  to  make  the  decree,  it 
must  be  held  to  be  valid  and  binding  upon 
tliem.  Upon  this  question  It  becomes  impor- 
tant to  first  ascertain  the  nature  of  the  ac- 
tion or  proceeding.  The  complaint  alleges 
that  it  was  Instituted  for  an  adjudication  of 
the  Tights  of  the  trustees  to  make  leases  and 
renewals  of  leases  for  long  terms  of  years. 
If  this  allegation  Is  to  be  taken  as  the  nature 
and  purport  of  the  action,  the  door  is  open 
for  a  wide  field  of  discussion  as  to  the  power 
and  jurisdiction  of  the  late  court  of  chancery, 
but  the  complaint  also  alleges  that  the  de- 
cree of  the  court  of  chancery  Is  In  writing, 
"dated  and  filed  In  the  county  clerk's  office 
of  New  York  county  on  the  Slst  day  of  Octo- 
ber, 1831.  a  copy  of  which  Is  hereto  annexed, 
and  plaintiffs  hereby  refer  to  the  same  as 
part  of  this  allegation  of  their  complaint,  and 
as  though  the  same  was  specifically  and  at 
large  set  out  herein."  This  latter  allegation, 
making  the  decree  itself  a  part  of  the  com- 
plaint, we  think,  must  be  deemed  to  modify 
and  explain  the  former  allegation  alluded  to; 
and,  inasmuch  as  the  petition  or  complaint  is 
not  before  us.  It  becomes  our  duty  to  look 
into  the  decree  for  the  purpose  of  determin- 
ing the  nature  of  the  action.  Upon  referring 
to  the  decree,  its  purpose  is  quite  apparent 
It  determines  that  the  lease  of  the  property 
was  for  the  benefit  of  the  infant  defendants; 
tliat  the  trustees  have  leave  to  execute  leases 
for  the  terms  designated,  upon  such  condi- 
tions as  shall  be  approved  by  the  father  and 
mother  of  the  infants,— in  other  words,  it  is  a 


decree  granting  leave  to  lease  the  real  estate 
of  infants,  and  nothing  more.  The  power  to 
mortgage,  lease,  or  sell  real  estate  of  infants, 
or  of  any  interest  therein,  at  that  time  vested 
In  the  court  of  chancery,  under  the  express 
provisions  of  the  statute.  "Any  infant  seized 
of  any  real  estate,  or  entitled  to  any  term  for 
years  in  lands  may  by  his  next  friend,  or  by 
his  guardian,  apply  to  the  court  of  chancery 
for  the  sale  or  disposition  of  hla  property. 
•  •  •  Whenever  it  shall  appear  satisfac- 
torily that  a  disposition  of  any  part  of  the 
real  estate  of  such  infant,  or  of  his  Interest 
in  any  term  for  years  Is  necessary  and  prop- 
er either  for  the  support  and  maintenance  of 
such  infant,  or  for  his  education,  or  that  the 
Interest  of  such  Infant  requires,  or  will  be 
substantially  promoted  by  such  disposition 
on  account  of  any  part  of  said  property  being 
exposed  to  waste  and  dilapidation,  or  on  ac- 
count of  its  being  wholly  unproductive,  or  for 
any  other  peculiar  reason  or  circumstances, 
the  court  may  order  the  letting  for  a  term 
of  years,  the  sale  or  other  disposition  of  such 
real  estate  or  Interest  to  be  made  by  such 
guardian  or  guardians  so  appointed  In  such 
manner  and  with  such  restrictions  as  shall  be 
deemed  expedient"  2  Rev.  St.  1829,  p.  194, 
H  170,  175.  The  court,  doubtless,  bad  the 
power  to  do  by  action  that  which  It  was  au- 
thorized to  do  by  proceeding.  The  court  bad 
the  power  to  appoint  a  guardian  to  execute 
the  leases,  but,  inasmuch  as  the  trustees  un- 
der the  deed  had  the  power  to  lease  the 
premises  during  the  lifetime  of  Mrs.  GcMnez. 
the  court  saw  fit  to  empower  them  to  exe- 
cute the  lease  In  the  place  of  a  guardian. 

The  plaintiffs  alleged  that  great  Injustice 
will  be  done  them  by  a  renewal  of  the  leases, 
but  the  renewal  has  to  be  upon  the  basis  of 
an  annual  rental  of  5  per  cent  of  the  ap- 
praised value  of  the  property.  Possibly  a 
better  contract  might  now  he  made,  but  the 
amount  of  rent  reserved  is  fair  and  reascxta- 
ble.  The  defendants  have  erected  substan- 
tial buildings  upon  the  property,  greatly  Im- 
proving it,  and  thereby  largely  Increasing  the 
rent  to  the  lessors  and  the  ultimate  value  of 
the  property.  These  buildings  were,  doubt- 
less, erected  by  the  tenants  upon  the  supposi- 
tion and  understanding  that  they  were  entl- 
.tled  to  a  renewal  of  the  leases.  The  merits 
seem  to  be  with  them,  and,  as  we  construe 
the  decree  of  the  court  of  chancery,  there 
can  be  no  doubt  as  to  Its  Jurisdiction  or  pow- 
er to  grant  the  decree  in  question.  Under 
the  deed  the  Infants  were  conditional  remain- 
der-men. They  took  the  fee,  subject  to  the 
power  of  appointment  by  Mrs.  Gomez.  They 
at  that  time  had  an  Interest  which  they.  It 
adults,  had  the  power  to  lease  or  convey. 
Being  Infants,  the  court  could  exercise  that 
power  for  them.  Upon  the  execution  of  the 
power  of  appointment  by  Mrs.  Gomez,  given 
by  the  deed,  they  were  deprived  of  their  in- 
terest as  remainder-men,  but  they  were  given 
another  and  different  Interest  in  the  prem- 
ises.   This,   however,   they  take  under  her 
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will,  and  subject  to  all  of  the  burdens  and 
conditions  imposed  by  her.  She  Joined  In 
the  execution  of  the  leases  which  became 
binding  upon  her  and  her  estate.  The  pro- 
visions of  the  trust  created  by  the  deed  were 
fully  executed,  and  we  discover  nothing  in 
the  proceedings  had  that  is  any  violation  of 
the  terms  of  the  provisions  of  that  trust  The 
judgment  should  be  aflSrmed,  with  coets.  All 
concur. 
Judgment  sfflrmed. 


(147  N.  T.  IS) 

PEOPLK  V.   AMERICAN  STBAM-BOILEB 

INS.  CO.  OF  NEW  YORK  CITY. 
(Court  of  Appeals  of  New  Yoric.    Oct  8, 1895.) 

CASUJLLTT  iNBOiUNCS — DBF081T8  WITH  iNSDBAXCa 

Sct-BRINTCNDBNT  —  APPLICATION    Or    BtaT- 

DTB8 — ^RlOHT  TO  IntBREST  OX  DEPOSITS. 

1.  Laws  1869,  c  902,  authorizing  certain 
life  insnrance  companies  to  malie  spedal  depos- 
its with  the  insnrance  department  for  the  pro- 
tection of  holders  of  registered  policies  and  an- 
nuity bonds,  does  not  apply  to  a  company  which 
was  not  incorporated  under  the  act,  and  which 
never  issued  registered  policies  or  annuity 
bonds. 

2.  Laws  1892,  c.  690,  g  73,  providing  for 
special  deposits  with  the  superintendent  of  in- 
surance for  the  benefit  of  holders  of  registered 
policies  and  annuity  bonds,  and  section  76,  pro- 
viding that  if  "snch  depositing  corporation" 
shall  appear  to  the  superintendent  of  insurance 
to  be  in  a  condition  rendering  the  issuance  of 
"additional  policies  and  annuity  bonds"  injuri- 
ons  to  the  public,  a  receiver  may  be  appointed, 
and  that  such  receiver  shall  be  entitled  to  such 
deposits,  do  not  apply  to  a  casualty  insnrance 
company. 

3.  Laws  1892,  c.  690,  i  14,  providing  that 
insnrance  companies  that  have  deposited  with 
the  superintendent  of  insurance  money  to  pro- 
tect the  holders  of  registered  policies  and  an- 
nuity bonds  may,  as  long  as  they  remain  sol- 
vent, collect  the  interest  or  dividends  on  snch 
deposits,  does  not  apply  to  a  corporation  which 
has  been  Judicially  dissolved.  33  N.  Y.  Supp. 
884,  reversed. 

Appeal  from  supreme  court  general  tom. 
First  department 

Proceedings  for  the  dissolution  of  the 
American  Steam-Boller  Insurance  Company 
of  New  York  City.  From  an  order  of  the 
general  term  (33  N.  Y.  Supp.  834)  affirming 
an  order  directing  the  state  superintendent 
of  insurance  to  pay  over  to  the  receiver  of 
said  company  Interest  collected  by  him  on 
securities  deposited  by  such  company,  the 
insurance  department  appeals.     Reversed. 

John  W.  Hogan,  toe  appellant  J.  O. 
O'Connor,  for  respondent. 

HAIOHT,  J.  The  American  Steam-BolIer 
Insurance  Company  Is  a  casualty  company 
organized  under  the  provisions  of  chapter 
463  of  the  Laws  of  1853.  Pursuant  to  the 
provisions  of  that  act,  it  bad  deposited  with 
the  superintendent  of  insnrance  the  sum  of 
$100,000  in  trust  for  the  beneUt  of  its  policy 
tiold«:s.  In  November,  1893,  a  Judgment 
was  entered  in  this  action  dissolving  the 
franchises  of  the  company,  forfeiting  its 
corporate  privileges,  and  appointing  Henry 


S.  Ward  as  receiver.  After  the  dissolution 
of  the  corporation  the  superintendent  of  In- 
snrance collected  $3,000  Interest  that  ma- 
tured upon  the  deposits  made  with  him  for 
the  benefit  of  the  policy  holders.  The  receiv- 
er then  demanded  of  the  superintendent  the 
transfer  of  such  Interest  to  him,  which  was 
refused,  and  thereupon  an  application  was 
made  to  the  court  tor  an  order  compelling 
such  transfer.  This  motion  was  denied  at 
the  special  term,  but  the  order  was  reversed 
In  the  general  term,  with  leave  to  renew  the 
motion.  People  v.  American  Steam-BoUer 
Ins.  Co.,  81  Hun,  498,  31  N.  Y.  Supp.  155.  Up- 
on such  renewal  the  motion  was  granted,  and 
the  same  has  been  affirmed  In  the  general 
term. 

The  right  of  the  recover  to  a  transfer  to 
him  of  the  fund  or  securily  deposited  with 
the  superintendent  of  Insurance  depends  up- 
on the  construction  to  be  given  to  the  pro- 
visions of  chapter  690  of  the  Laws  of  1892. 
Under  the  statute  of  1853  It  has  been  held 
that  the  superintendent  holds  the  securities 
deposited  by  virtue  of  a  statutory  trust  cre- 
ated for  the  benefit  and  protection  of  the 
policy  holders,  and  that  the  receiver,  w&em 
appointed,  Is  not  entitled  to  have  the  fund 
turned  over  to  him  until  the  rights  of  the 
policy  holders  have  been  settled.  Ruggles  v. 
Chapman,  59  N.  Y.  163;  People  v.  Chapman, 
64  N.  Y.  557;  Attorney  General  t.  North 
America  Life  Ins.  Co..  92  N.  Y.  654;  In  re 
Guardian  Mut.  Life  Ins.  Co.,  13  Hun,  115,  af- 
firmed 74  N.  Y.  617.  By  chapter  902  of  the 
Laws  of  1869  certain  life  Insurance  compa- 
nies were  authc^zed  to  make  special  depos- 
its with  the  Insurance  department  In  addi- 
tion to  the  amount  of  deposits  requhred  by 
law,  for  the  purpose  of  protecting  the  hold- 
ers of  registered  policy  and  annuity  bonds 
issued  under  the  provisions  of  the  act  In 
sections  7  and  8  of  that  act  provisions  were 
made  for  the  conversion  of  the  deposit  into 
money  by  the  8ui>erintendent  and  treasurer 
in  case  of  insolvency,  or,  in  case  It  should 
be  found  that  the  issuing  of  additional  pol- 
icy and  annuity  bonds  was  Injurious  to  the 
public  interest  pay  the  same  over  to  the  re- 
ceiver, to  be  distributed  under  the  directions 
of  the  court— First  to  the  payment  of  the 
registered  policy  and  annuity  bondholders  of 
the  company,  and  then  apply  the  surplus,  if 
any,  with  the  other  assets,  to  the  payment 
of  its  Just  debts.  Under  this  act  It  has  been 
held  that  as  to  such  companies  the  receiver 
was  entitled  to  the  deposit  Attorney  Gen- 
eral ▼.  North  America  Life  Ins.  Co.,  80  N.  Y. 
152, 82  N.  Y.  172,  and  85  N.  Y.  485;  Smyth  v. 
Munroe,  84  N.  Y.  354-861.  The  American 
Steam-Boller  Insurance  Company  Is  not  In- 
corporated under  the  provisions  of  the  latter 
act  bas  made  no  special  deposit  for  the  ben- 
efit of  the  holders  of  registered  policy  and 
annuity  bonds,  and  has  issued  no  such  poli- 
cies or  bonds.  It  consequently  Is  not  sub- 
ject to  the  provisions  of  that  act  Such  was 
the  law  as  It  existed  up  to  the  time  of  the 
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revision  of  1892.  Have  the  rights  of  the  sn- 
perlatendent  been  changed  In  this  regard? 
By  section  70  of  the  act  power  is  given  to  13 
or  more  persons  to  become  a  corporation'  for 
the  purpose  of  making  various  kinds  of  in- 
surance, enumerating  them,  tn  which  life 
and  casualty  are  each  particularly  specified. 
The  next  section  pertains  to  the  organization 
of  such  companies,  and  the  next  to  the  with- 
drawal of  securities  upon  relinquishment  of 
the  business  of  the  company.  These  sec- 
tions are  doubtless  general,  having  reference 
to  all  of  the  various  kinds  of  Insurance  au- 
thorized by  the  provisions  of  the  act.  Then 
follows  section  73,  which  provides  for  special 
depoEdts  with  the  superintendent  In  addition 
to  the  amount  required  by  law  for  the  ben- 
efit of  the  holders  of  registered  poiicies  and 
annuity  bonds;  and  then  sections  74  and  75, 
both  pertaining  to  registered  policies  and 
annuity  bonds.  These  sections  unquestion- 
ably Iiave  reference  only  to  that  class  of  in- 
surance, and  do  not  apply  to  companies  that 
do  not  issue  registered  policies  or  annuity 
bonds.  We  then  come  to  section  76,  which 
provides  that  "if  at  any  time  the  afFalrs  of 
any  such  depositing  corporaticHi  shall,  in  the 
opinion  of  the  superintendent  of  Insurance, 
appear  to  be  in  such  a  condition  as  to  ren- 
der the  issuing  of  additional  policies  and  an- 
nuity bonds  by  the  corporation  Injurious  to 
public  interest,  such  corporation  shall  be 
deemed  Insolvent,  and  the  superintendent 
shall  report  the  fact  to  the  attorney-general, 
who  shall  bring  such  action  or  institute  such 
proceedings  as  he  may  be  authorized  by  law 
to  be  done  against  an  Insolvent  insurance 
corporation.  If  in  any  such  action  or  pro- 
ceeding It  shall  appear  to  the  satisfaction  of 
the  court  that  the  assets  and  funds  of  the 
corporation  are  not  sufficient  to  Justify  its 
further  continuance  of  the  business  of  in- 
suring lives,  granting  annuities  and  Incnr- 
rlng  new  obligations  as  authorized  by  its 
charter,  It  shall  enjoin  and  restrain  the  cor- 
poration from  the  further  transaction  of  its 
business  and  appoint  a  receiver  of  its  assets 
and  credits,  who,  upon  filing  his  bond  to  the 
people  of  the  state  in  an  amount  and  with 
sureties  approved  by  the  court  conditioned 
for  the  faithful  performance  of  his  duties, 
shall  take  possession  of  all  such  assets  and 
credits.  Including  the  securities  deposited  In 
the  Insurance  department."  Here  we  have 
express  statutory  authority  for  the  receiver 
to  take  possession  of  the  deposits.  But  do 
the  provisions  of  the  8ectl<m  have  reference 
to  insurance  companies  generally,  or  are 
they  limited  to  the  companies  Issuing  regis- 
tered policies  and  annuity  bonds?  This  sec- 
tion and  the  one  that  follows  it  are  a  sub- 
stantial reproduction  of  sections  7  and  8  of 
chapter  902  of  the  Laws  of  1869,  which,  as 
we  have  seen,  have  reference  only  to  compa- 
nies Issuing  registered  policies  and  annuity 
bonds.  They  immediately  succeed  sections 
73-75,  which  also  pertain  to  the  same  class 
of  insurance.    Section  76  refers  to  them  as 


"such  depositing  corporattonB,"  and  speaks 
of  annuity  bonds;  thus,  as  we  think,  refer- 
ring to  that  particular  class  of  Insurance, 
and  not  to  insurance  companies  generally. 
If  we  are  correct  In  this  view,  it  follows 
that  the  provisions  of  section  76  have  no  ap- 
plication to  casualty  insurance  companies, 
and  that  consequently  there  has  been  no 
change  In  the  statutes  affecting  the  right  of 
the  superintendent  to  retain  the  funds  or  se- 
curities deposited  with  him  until  the  rights 
and  equities  of  the  policy  holders  are  fully 
determined  and  adjusted. 

We  see  no  reason  why  the  Interest  must  not 
follow  the  principal.  By  section  14  of  the 
act,  the  corporation,  so  long  as  it  shall  con- 
tinue solvent  and  comply  with  the  laws  of 
the  state,  shall  be  permitted  by  the  superin- 
tendent to  collect  the  interest  or  dividends 
upon  its  deposits.  This,  doubtless,  has  refer- 
ence to  a  solvent  corporation  still  continuing 
active  business.  It  has  no  application  to  a 
corporation  that  has  ceased  to  exist,  and  has 
been  dissolved  by  a  Judgment  of  the  court 
Thereafter  the  superintendent  holds  the  de- 
posits or  securities  under  the  trust  created 
by  the  statute  for  the  benefit  of  the  policy 
holders,  and,  as  such.  Is  entitled  to  collect 
the  interest  thereafter  accruing,  and  treat  it 
as  a  part  and  parcel  of  the  trust  in  his 
hands. 

This  motion  does  not  conform  to  the  provi- 
sions of  section  72  of  the  act,  and  conse- 
quently it  need  not  be  here  considered.  The 
orders  of  the  general  and  special  terms 
should  be  reversed,  and  the  motion  denied, 
but  without  costs  to  either  party.  All  con- 
cur. 

Orders  reveraed. 


a«  N.  Y.  US) 

PSOEAM  et  aL  t.  NBW  YORK  TSL.  R.  00. 
et  aL 

fCourt  of  Appeals  of  New  York.     Oct  8, 1895.) 

ISJUNOTIOS— SaU  FENDINO  SoiT— JURISDICTIOS— 

Basements  in  Street  —  Eesertatiom  ik 
Deed — Parties  to  Sdit. 

1.  Where,  pending  an  action  to  enjoin  the 
operation  of  an  elevated  railroad  in  front  of 
certain  land,  the  land  involved  is  sold,  the  conrt 
may  retain  jurisdiction,  and  award  any  relief 
to  which  plaintifC  may  be  entitled.  28  N.  Y. 
Supp.  592,  affirmed. 

2.  The  easements  of  a  property  owner  in  the 
street  on  which  his  property  abuts  are  appur- 
tenant to  the  land,  and  cannot,  on  sale  of  the 
property,  be  reserved  to  the  vendor,  so  as  to 
enable  him  to  enjoin  the  commission  of  tres- 
pasB  thereon. 

3.  In  an  action  to  enjoin  a  railroad  company 
from  operating  its  road  in  front  of  plaintiff's 
premises,  it  appeared  that  plaintiff  conveyed  the 
property  i>ending  suit  and  that  the  vendee  was 
not  made  a  party.  Mddj  that  since  any  decree 
which  could  he  rendered  in  the  action  would  not 
be  effective  against  such  vendee,  the  owner  of 
the  property,  the  court  properly  refused  the  in- 
junction and  a  prayer  for  damages  subsequent  to 
the  conveyance.     28  N.  Y.  Supp.  592,  affirmed. 

4.  Defendant's  right  to  a  jury  trial  on  an 
issue  of  damages  for  trespass  to  an  easement  in 
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a  street  is  waived  where  no  steps  were  taken 
to  obtain  it,  and  defendant  allowed  evidence  to 
be  taken  by  the  court  without  objection. 

Appeal  from  superior  court  of  New  York 
City,  general  term. 

Action  by  John  (3.  Pegram  and  others,  tms- 
tees,  against  the  New  York  Elevated  Rail- 
road CJompany  and  another,  to  restrain  de- 
foidants  from  operating  the  road  in  front  of 
plaintiffs'  premises.  From  a  Judgment  of 
the  general  term  (28  N.  Y.  Supp.  592)  atBrm- 
iog  a  Judgment  granting  part  of  the  relief 
asked,  both  parties  appeal.    Afllrmed. 

The  plaintiffs  brought  this  action  in  equity, 
to  restrain  the  defendant  railroad  companies 
from  maintaining  and  operating  a  railroad  in 
front  of  the  premises  known  as  Nos.  202  and 
201  Pearl  street  and  No.  113  Maiden  lane,  in 
the  city  of  New  York;  and  they  asked  also 
for  a  Judgment  against  the  defendants  for 
the  damages  sustained  to  the  premises. 
When  the  cause  first  came  on  for  trial,  at  an 
equity  term  of  the  superior  court  of  the  city 
of  New  York,  it  appears  that  the  defendants 
put  in  evidence  a  deed,  made  by  the  plaintiffs 
after  the  commencement  of  their  action,  by 
which  the  premises  in  question  were  convey- 
ed to  one  Schortemeler,  and  a  motion  was 
made  to  strike  the  case  from  the  equity  cal- 
endar. The  trial  Judge  so  ordered,  and,  his 
order  being  affirmed  at  the  general  term,  the 
plaintiffs  appealed  to  this  court  therefrom, 
TJpon  the  consent  of  the  defendants,  however, 
an  order  was  made  in  this  court  reversing 
the  order  of  the  superior  court  When  the 
present  trial  came  on  at  an  equity  term 
again,  no  objection  was  made  by  the  defend- 
ants to  its  proceeding  there,  and  nothing  bad 
been  done  before  the  commencement  of  the 
trial  to  obtain  a  trial  by  Jury  of  the  Issues 
in  the  casew  Upon  the  present  trial  the  plain- 
tiffs put  in  evidence  the  conveyance  of  the 
premises  described  in  the  complaint  which 
Imd  been  made  to  Schortemeler.  It  contain- 
ed the  following  provision:  "Said  parties  of 
the  first  part  reserving  to  themselves  aiid 
their  successors  all  damages  and  claims  for 
damages  now  or  hereafter  caused  said  prop- 
erty or  the  present  and  future  owners  there- 
of against  the  Manhattan  Railway  Company 
and  the  New  York  Elevated  Railroad  Com- 
pany and  their  successors  on  account  of  the 
construction  and  the  present,  past,  and  future 
maintenance  and  operation  of  the  elevated 
railroad  in  Pearl  street  and  Maiden  lane,  and 
the  right  to  convey  or  release  in  the  name  of 
the  said  party  of  the  second  part  or  his  assigns 
to  said  railway  companies,  or  either  of  them, 
or  their  successors,  the  easements  in  said 
streets  now  occupied  and  invaded  by  said 
railway  companies,  or  either  of  them,  and 
also  the  right  to  use  the  name  of  the  iKirty 
of  the  second  iiart  and  his  assigns  (upon  In- 
demnifying them  against  costs)  in  any  suit 
now  or  hereafter  commenced  against  said 
railway  companies,  on  account  of  the  main- 
tenance and  operation  of  said  elevated  rail- 
road in   said   streets,   as   now   constructed. 


which  right  to  use  his  and  their  names  ti. 
such  release,  conveyance,  or  suit  the  party 
of  the  second  part  hereby  contracts  for  tiim- 
self  and  his  assigns  to  allow  to  the  parties 
of  the  first  part."  The  trial  proceeded,  and, 
upon  the  conclusion  of  the  plaintiffs'  case,  the 
defendants  moved  to  dismiss  the  complaint, 
upon  the  ground  that  the  plaintiffs  had  no  in- 
terest In  invoking  the  action  of  the  court,  in- 
asmuch as  they  had  no  estate  or  right  in 
the  land,  and  would  not  be  capable  of  taking 
any  benefit  by  injunction,  if  granted.  The 
motion  was  denied,  and  then  the  defendants 
gave  their  evidence  in  defense  of  the  action. 
A  Judgment  was  ordered,  which  awarded  to 
the  plaintiffs  the  sum  of  $736  a  year  for 
the  period  of  six  years  before  the  commence- 
ment of  the  action,  and  until  July  11,  1889, 
which  was  the  date  of  the  conveyance  to 
Schortemeler,  as  the  damage  Inflicted  upon 
the  rental  value  of  the  premises.  The  injunc- 
tion asked  for  iu  the  complaint  was  denied, 
as  were  any  damages  sustained  to  the  prem- 
ises subsequent  to  July  11,  1889.  Both  par- 
ties appealed  to  the  general  term,  where  the 
Judgment  entered  upon  the  order  of  the  trial 
Judge  was  affirmed,  and  both  parties  now  ap- 
peal to  this  court.  The  plaintiffs  appeal  be- 
cause of  the  refusal  of  the  trial  court  to  grant 
their  demand  for  an  injunction  against  the 
maintenance  and  operation  of  the  railroad,  or 
any  damages  to  the  rental  value  of  the  prem- 
ises from  July  11,  1889.  The  defendants  ap- 
peal from  so  much  of  the  Judgment  as  award- 
ed any  damages  to  the  plaintiffs. 

Roger  Foster,  for  plaintiffa  Brainard 
Tolies,  for  defendants. 

GRAY,  J.  (after  stating  the  facts).  So 
much  has  been  written  In  this  court  in  the 
course  of  the  litigation  which  has  grown  out 
of  the  efforts  of  abutting  property  owners  to 
obtain  from  the  elevated  railroad  comi>anies 
comi>ensatlon  toe  the  deprivation  of  those 
easements  of  light,  air,  and  access  which 
were  appurtenant  to  their  property,  that  I 
deem  it  unnecessary  In  the  present  case  to 
say  more  than  what  is  needful  in  oi^er  to 
dispose  of  the  questions  which  the  cross  ap- 
peals have  raised.  The  general  principles  un- 
derlying these  equitable  actions  have  been 
elaborately  discussed  In  many  opinions,  and 
the  right  of  the  court,  after  deciding  the 
complainant  to  be  entitled  to  relief  by  way 
of  injunction,  to  proceed  to  assess  the  dam- 
ages sustained  in  the  past,  is  firmly  settled. 
If  the  court,  sitting  in  equity,  has  gained  Ju- 
risdiction of  an  action  wherein  the  main  re- 
lief sought  by  the  complainant  is  an  injunc- 
tion against  the  defendant,  it  will  retain  its 
control  of  the  cause  generally;  and,  if  it  has 
happened  that  the  acts  of  the  defendant 
which  have  been  complained  of.  and  which 
are  sought  to  be  restrained,  have  caused,  and 
wiU  continue  to  cause,  damage,  the  court 
may  proceed  In  its  own  way  to  assess  the 
damages  sustained,  and  to  award  Judgment 
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for  thenit  as  incidental  to  its  grant  of  eqnlta- 
Vle  relief  by  way  of  Injnnctlon.  The  court, 
liavlng  the  parties  before  it,  and  In  order  to 
prevent  a  multiplicity  of  suits  and  to  settle 
up  the  whole  matter  in  dispute,  will  so  decree 
as  to  finally  settle  tlie  whole  controversy  be- 
tween them.  When,  as  In  the  litigation  con- 
nected with  these  elevated  railroads,  the  court 
I)roceeds  further,  and  fixes  the  amount  of  the 
<Iamage  sustained  to  the  fee  of  the  property, 
which  the  defendant  companies  may  pay  In 
order  to  obviate  the  injunction.  It  does  that 
which  is  a  matter,  not  of  strict  legal  right, 
but  of  equitable  procedure  and  remedy,  and 
which  is  resorted  to  by  the  court  that  the 
corporation  may  acquire  that  legal  right  to 
maintain  and  operate  its  railroad  In  front  of 
the  complainant's  property  which  it  might 
have  acquired  had  It  proceeded  in  the  beg^In- 
ning  to  condemn  the  property  owner's  rights 
under  the  law  of  eminent  domain.  The  con- 
trolling idea  In  the  assumption  by  a  court  of 
equity  of  the  authority  to  make  a  complete 
decree  In  such  cases  which  shall  finally  settle 
the  respective  rights  and  obligations  of  the 
parties  Is,  plainly,  that  all  the  parties  are  be- 
fore it,  and  that  its  decree  will  be  effectual  be- 
cause operating  upon  all  the  parties  who 
have  any  interest  in  the  subject-matter  of  the 
litigation. 

In  the  present  case,  when  the  plaintifFs 
commenced  this  action,  thdr  complaint  set 
forth  but  a  single  cause  pf  action,  which  was 
one  purely  for  a  court  of  equity,  inasmuch  as 
the  main  relief  sought  was  an  Injunction 
against  the  defendants,  restraining  them  from 
maintaining  and  operating  their  elevated  rail- 
road to  the  prejudice  of  the  abutting  proper- 
ty. Their  demand  for  past  damages.  Includ- 
ed in  the  prayer  for  judgment,  did  not  affect 
or  cliange  the  equitable  nature  of  the  action, 
for  reasons  which  heretofore  have  been  set 
forth  in  the  Lynch  Case,  129  N.  Y.  274,  29  N. 
E.  315,  and  in  subsequent  cases  following 
in  the  line  of  that  decision.  The  action,  when 
it  reached  the  stage  of  a  trial,  was  one  which, 
on  the  pleadings,  was  cognizable  by  a  court 
of  equity;  but  when  It  appeared,  by  the  proof 
of  the  plaintiffs'  conveyance  of  the  fee  of  the 
premises  to  a  third  party,  that  the  legal  title 
was  no  longer  in  the  plaintiffs,  or  in  any  one 
before  the  court,  a  condition  of  things  arose 
which  deprived  the  plaintiffs  of  the  right  to 
insist  upon  any  relief  by  way  of  injunc- 
tion against  the  defendants,  because,  in 
fact,  they  had  no  rights  which  the  defend- 
ants could  injure,  or  which  an  injnnctlon 
could  protect,  unless,  as  the  plaintiffs  claim, 
the  reservation  In  the  deed  to  Schortemeler 
had  the  effect  to  reserve  to  them  the  ease- 
ments appurtenant  to  the  premises,  or  In 
some  way  to  give  to  them  an  equitable  stand- 
ing in  court  with  respect  to  them,  which 
would  entitle  plaintiffs  to  continue  their  ac- 
tion, and  to  insist  upon  their  demand  for 
equitable  relief  against  the  defendants. 

The  plaintiffs  were  not  the  owners  of  the 
fee  of  the  land  occupied  by  the  street,  and. 


when  they  parted  with  the  legal  title  to  the 
property  abutting  upon  the  street,  they  part- 
ed with  every  legal  estate  or  Interest.  In  the 
reservation  in  the  conveyance  to  Schorte- 
meler, I  find  merely  a  right  reserved  to  the 
plaintiffs  to  have  all  the  damages  which  had 
been,  or  might  thereafter  be,  caused  to  the 
property  because  of  the  construction,  main- 
tenance, and  operation  of  the  elevated  rail- 
road, with  the  right  to  use  the  grantee's 
name,  either  In  the  release  of  the  easemoit 
In  the  street  to  the  railroad  companies,  or  in 
any  suit  against  them.  If  It  could  be  as- 
sumed that  the  language  of  the  reservation 
in  the  deed  was  sufficient  to  assign  ease- 
ments appurtenant  to  the  property,  such  as- 
signment would  be  absolutely  IneffectnaL 
The  easements  of  an  abutting  owner  in  the 
street,  which  are  invaded  by  the  construction, 
maintenance,  and  operation  of  an  elevated 
railway,  are  appurtenant  to  his  premises; 
and,  as  it  was  said  in  the  Kemochan  Case, 
128  N.  Y.,  at  page  568,  29  N.  E.  65,  "in  the 
nature  of  things,  they  are  indlssolubly  annex- 
ed thereto  until  extinguished  by  a  release 
or  otherwise.  They  are  incapable  of  a  dis- 
tinct and  separate  ownership."  The  right 
to  enjoin  the  continuance  of  the  trespass  by 
the  defendants  upon  those  easements  could 
not  be  reserved  njwn  the  sale  of  the  prop- 
erty. The  right  could  only  be  possessed  and 
enforced  by  its  owner.  Pappenhelm  v.  Rail- 
way Co.,  128  N.  Y.  436,  28  N.  B.  518.  He  Is 
the  person  solely  interested  in  the  preserva- 
tion of  the  estate  in  the  abutting  property 
in  all  Its  integrity,  with  all  the  incorporeal 
easements  or  rights  and  privileges  appurte- 
nant thereto;  and  he  Is  the  only  person 
whom  the  law  could  regard  as  Injured  by  a 
continuance  of  acts  on  the  part  of  the  de- 
fendants which  affect  property  and  prevent 
Its  full  and  fafar  enjoyment  in  those  ways 
which  would  be  possible  if  the  street  were 
used  as  originally  intended. 

Nor  can  we,  as  the  plaintiffs  urge,  for  the 
purposes  of  the  suit,  hold  that  equity  will 
consider  the  transaction  as  If  no  conveyance 
had  been  made,  and  as  though  the  title  to  the 
property  still  stood  In  the  plaintiffs'  name. 
The  grant  of  the  fee  to  Schortemeler  was 
complete,  and  the  reservation  did  not  operate 
to  lessen  that  grant,  while  purporting  to 
reserve  to  the  vendors  rights  against  the  de- 
fendants as  trespassers  upon  the  easements 
which  were  appurtenant  to  the  property  sold. 
The  situation  broxight  about  by  the  plaintiffs' 
conveyance  of  the  fee  of  their  property  to 
Schortemeler  was  that  the  legal  tltie  was  not 
represented  before  the  court,  and  could  not 
be  bound  by  any  decree  which  the  court 
might  make.  There  was  a  third  person,  not 
a  party  to  the  suit.  In  whom  were  vested  that 
legal  title  and  the  right  to  enforce  or  protect 
the  easements  appurtenant  to  the  property. 
Those  easements  had  never  been  conveyed, 
as  the  effect  of  the  reservation  In  the  convey- 
ance. Nor  had  they  been,  in  any  sense,  ex- 
tinguished thereby.     They  remained,  in  all 
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tbelr  Integrity,  still  appurtenant  to  the  prop- 
erty. But,  as  between  the  plaintlfls  and 
Scbortemel«r,  the  reservation  In  the  convey- 
ance would,  upon  its  face,  operate  to  retain 
In  or  confer  upon  the  plaintiffs  certain  rights 
which  Schortemeler  could  not  or  ought  not 
to  disregard.  However  strong  the  language 
of  the  reservation,  or  however  effective  might 
be  deemed  Schortemeler's  testimony  upon  the 
trial  to  preclude  him  from  thereafter  claiming 
In  derogation  of  the  rights  reserved  to  the 
plaintiffs  in  their  conveyance  to  him,  never- 
thdess,  it  is  certainly  apparent  that  a  decree 
in  an  action  to  which  he  was  not  a  party 
would  not  be  conclusive  ui>on  him.  There 
need  be  no  question  as  to  the  right  of  the 
parties  to  agree  to  make  such  a  reservation 
as  this;  but  the  effect  of  It,  while  certain  In 
BO  far  as  it  could  not  sever  the  easements 
from  the  land,  was  a  question  between  them. 
In  the  disposition  of  which  the  concern  of  the 
defendants  was  that  in  any  action  relating 
to  a  damage  to  the  property  for  Invasion  of 
Its  easements  the  legal  owner  should  be 
bound  by  the  result  Tbs  defendants,  clear- 
ly, are  entitled  to  have  the  holder  of  the 
legal  title  to  the  abutting  property  bound  by 
a  decree,  which  permits  them,  as  a  condition 
of  being  relieved  from  the  injunction,  to  ac- 
quire the  legal  right  of  maintenance  and 
operation  by  the  payment  of  the  sum  of 
money  fixed  by  the  court  as  the  due  com- 
pensation to  be  made.  If  the  plaintiffs  had 
brought  in  Schortemeler  as  a  party  defend- 
ant in  the  action,  tbe  court  would  have  been 
in  a  iMsition  to  adjust  the  equities  and  rights 
of  all  the  parties,  and  to  render  a  complete' 
decree,  which  would  have  been  binding  upon 
each.  The  equities  created  or  arising  be- 
tween the  plaintiffs  and  Schortemeler,  through 
the  reservation  in  the  deed,  can  only  be  ef- 
fectively adjusted  by  his  presence  as  a  party 
to  an  action  which  had  that  as  one  of  its  ob- 
jects. Standing,  as  tbe  holder  of  the  legal 
title,  outside  of  the  action,  if  the  reservation 
in  the  plaintiffs'  conveyance  to  him  is  opera- 
tive to  any  extent,  it  may  be  deemed  to  make 
him,  as  the  bolder  of  the  legal  title,  a  trustee 
for  tiie  plaintiffs  with  respect  to  any  damages 
which  might  be  recovered  of  the  defendants 
for  the  Injury  occasioned  to  the  rental  and 
fee  value  of  the  property,  through  an  action 
brought  in  his  name,  or  wherein  he  was  join- 
ed as  a  party.  The  trial  court,  therefore,  in 
my  judgment,  committed  no  error  in  denying 
to  tbe  plaintiffs  relief  by  way  of  injunction, 
and  in  refusing  to  award  damages  from  the 
date  of  their  conveyance  to  Schortemeler.  The 
result  in  the  trial  court  did  not  necessarily 
deprive  tbe  plaintiffs  of  whatever  legal  or 
equitable  rights  were  conferred  by  the  reser- 
vation in  their  deed,  and,  in  a  proper  acticm, 
they  remain  to  be  enforced,  unimpaired  so 
far  as  the  result  of  this  action  Is  concerned. 

With  respect  to  the  appeal  taken  by  the 
defendants,  little  need  be  said.  In  my  judg- 
ment, they  waived  any  right  to  the  trial  by 
Jury  of  tbe  question  as  to  past  damages.    Had 


they  deemed  such  a  trial  necessary,  or  their 
legal  right,  they  should  have  taken  steps  In 
that  direction,  either  by  way  of  supplemental 
pleadings  or  by  way  of  some  timely  objec- 
tion to  proceeding  with  the  trial  in  equity. 
Although  knowing  of  the  existence  of  the 
plaintiffs'  conveyance  for  a  period  long  be- 
fore the  present  trial,  they  took  no  step, 
and  they  suffered  the  plaintiffs  to  proceed 
and  to  give  evidence  upon  the  trial  without 
objection.  Thereby  they  must  be  deemed  to 
have  waived  the  right  to  a  Jury  trial;  and  it 
was  too  late  to  obviate  the  effect  of  that  waiv- 
er by  the  motion  to  dismiss  tbe  complaint,  or 
by  the  request  for  rulings  of  law  at  the  con- 
clusion of  the  trial.  The  superior  court  had 
jurisdiction  both  in  law  and  equity,  and  it  wa.s 
competent  for  tbe  trial  judge  sitting  in  equi- 
ty, and  without  objection  being  made  to  tbe 
trial  in  that  part  of  the  court,  to  retain  con- 
trol of  the  action,  and,  within  the  rules  of 
law  and  according  to  the  proofs,  to  give  the 
plaintiffs  a  judgment  for  the  damages  sus- 
tained In  the  past.  Had  the  objection  been 
raised  In  a  proper  way  or  at  the  proper  time, 
I  think  the  defendants  could  have  Insisted 
upon  a  trial  upon  the  law  side  of  the  court, 
as  to  the  damage  which  the  plaintiffs  had 
sustained  up  to  the  time  of  the  conveyance 
of  the  property;  but,  not  having  done  so.  It 
was  not  error  for  the  court  to  settle  the  liti- 
gation between  the  parties  as  far  as  it  was 
entitled  to  do  so,  by  the  award  of  the  rental 
damage  sustained  by  the  plaintiffs  while 
holding  the  legal  title  to  the  premises. 

With  respect  to  the  amount  of  damages 
which  the  trial  court  awarded  to  the  plain- 
tiffs, I  think  there  is  no  occasion  to  interfere 
with  the  judgment  btiow.  There  was  evi- 
dence showing  that  the  occupation  of  the 
street  by  the  defendants  had  injured  the  fee 
and  rental  values  of  property,  and  there  was 
evidence  respecting  the  property  in  question, 
which  Justified  the  award  made  to  the  plain- 
tiffs. It  cannot  be  said  that  tbe  facts  and 
figures  shown  by  the  evidence  furnished  no 
ground  for  the  inferences  upon  the  question 
of  damage  sustained  to  the  fee  which  the  trial 
court  drew,  and  which  the  general  term  has 
sustained.  The  determination  of  these  ques- 
tions is  not  without  difficulty,  and  that  It 
should  be  left  undisturbed  when  made. with- 
out a  gross  violation  or  abuse  of  principle  is 
the  wise  and  settled  rule.  The  Judgment  ap- 
pealed from  should  be  affirmed,  but,  under 
the  circumstances,  without  costs  to  either 
party.    All  concur. 

Judgment  affirmed. 

(147  N.  Y.  150) 

VAN  CAMP  V.  ORLKANS  COUNTY  NAT. 

BANK  et  al. 
(Court  of  Appeals  of  New  York.     Oct.  8, 1895.) 

Attachuemt  fok  Cokveksion  against  Ezkcdtob 

— LlEKS— Prioritt— Withdrawai, 

ov  Execution. 

1.  Where  an  executor's  accounts  have  been 

settled,  and  the  balance  of  funds  in  his  bands 
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ascertained,  an  action  b;  attachment  under 
Code  OiT.  Proc.  {  635,  for  conversion  of  snch 
balance,  will  lie  against  him  if  he  fails  to  pay  it 
OTer. 

2.  On  the  complaint  of  an  administrator 
with  will  annexed  ngainst  the  execntor  for  con- 
version of  the  balance  of  the  estate  found  on 
settlement  of  his  accounts,  and  proof  that  he 
had  absconded,  a  writ  of  attachment  was  is- 
sued, and  judgment  rendered  in  the  action  for 
plaintiff.  Mdd,  that  the  attachment  was  valid 
as  against  creditors  claiming  under  subsequent 
attachments,  and  attacking  it  for  the  first  time 
after  iudcrment. 

3.  The  withdrawal  from  the  sheriff  of  an 
execution,  included  with  others  in  a  notice  of 
sale,  prior  to  the  day  of  sale,  does  not  discharge 
the  lien  of  the  attachment  on  which  the  execu- 
tion issued. 

4.  Nor  is  such  withdrawal  prejudicial  to  in- 
ferior liens  included  in  the  same  notice  of  sale. 

5.  Where  a  sheriff  advertises  a  sale  on  ex- 
ecutions in  his  hands,  and  postpones  it  to  a  fu- 
ture date,  to  take  place  pursuant  to  the  original 
notice,  a  judgmeLt,  execution  on  which  was 
placed  in  his  hanas  after  the  publication  of  the 
notice,  not  included  in  his  announcement  at  the 
sale  or  the  certificate  of  sale,  cannot  be  paid 
out  of  the  proceeds  of  the  sale. 

6.  Where  a  sale  of  land  on  executions  is 
made  under  a  notice  stating  that  it  is  of  the  in- 
terest which  the  debtor  has  therein  on  the  date 
of  the  issuance  of  the  first  attachment,  a  judg- 
ment recovered  prior  to  that  date  cannot  be  sat- 
isfied out  of  tne  proceeds  of  the  sale. 

'  Appeal  from  supreme  court,  general  term, 
Fifth  department. 

Action  by  Joseph  Van  Camp  against  Ed- 
ward P.  Searle  and  others  to  determine  the 
conflicting  claims  of  defendants,  as  creditors 
of  plaintiff,  to  a  fund  in  the  bands  of  the 
sheriff.  From  a  judgment  of  the  general 
term  (29  N.  T.  Supp.  757)  affirming  so  much 
of  a  Judgment  of  the  special  term  as  awarded 
Judgments  known  as  the  "Brown"  and  "Kel- 
sey"  judgments,  held  by  two  of  the  defend- 
ants, priority  over  their  judgments,  defend- 
ants Sawyer  and  the  Orleans  County  Nar 
tlonal  Bank  appeal.  Affirmed  as  to  Kelsey 
and  reversed  as  to  Brown  judgment 
'  Appeal  from  parts  of  judgment  of  general 
term.  Fifth  department,  affirming  judgment 
of  special  term.  The  action  was  brought  to 
determine  the  conflicting  claims  of  creditors 
of  Benjamin  F.  Van  Camp  to  a  fund  of 
$6,423.20,  in  the  hands  of  the  sheriff  of  Or- 
leans county,  proceeds  of  real  estate  of  Van 
Camp  sold  by  the  sheriff  upon  execution  on 
the  15th  of  February,  1889.  In  June,  1888, 
the  debtor  Van  Camp  absconded  from  the 
state,  owing  debts  to  a  large  amount  Upon 
the  facts  becoming  known,  various  suits  were 
commenced  by  creditors.  In  which  attach- 
ments were  obtained,  on  the  ground  that  Van 
Camp,  being  a  resident  of  the  state,  had  de- 
parted therefrom  with  Intent  to  cheat  and  de- 
fraud his  creditors,  and  to  avoid  the  service 
of  summons,  and  were  levied  upon  his  real 
and  personal  property  in  the  county  of  Or- 
leans. Judgments  were  subsequently  recov- 
ered in  favor  of  the  several  plaintiffs  In  the 
attachment  actions,  and  executions  thereon 
Issued  to  tbe  sheriff  of  Orleans  county,  in 
the  form  prescribed  by  section  1370  of  the 
Code  of  Civil  Procedure.     The  sheriff  col- 


lected several  thousand  dollars  out  of  tbe 
personal  property  of  Van  Camp,  which  has 
been  distributed,  and  as  to  which  no  ques- 
tion arises  on  this  appeal.  The  controversy 
Is  narrowed  to  two  questions:  First,  as  to 
the  correctness  of  that  part  of  the  decree  of 
the  special  term  which  awarded  payment  of 
the  Brown  judgment  so  called,  out  of  the 
fund,  In  priority  to  the  Orleans  County  Bank 
judgment  and  the  judgment  in  favor  of  Saw- 
yer; and,  second,  whether  the  special  term 
correctly  awarded  priority  of  payment  of  the 
Kelsey  judgment  over  the  bank  and  Sawyer 
Judgments.  Tbe  general  term  affirmed  the  d^ 
cree  of  the  special  term  In  both  of  these  par- 
ticulars, and  from  such  affirmance  the  Or- 
leans County  Bank  and  Sawyer  appeal.  In 
general.  It  may  be  stated  that  the  appellanta 
claim  that  the  sale  of  the  real  estate  was  not 
on  the  Brown  Judgment  and  execution,  but 
was  made  subject  thereto,  and  was  not  there- 
tore  entitled  to  be  paid  out  of  tbe  fund.  In 
respect  to  tbe  Kelsey  judgment  the  claim  Is 
that  the  bank  and  Sawyer  Judgments  were 
prior  In  date,  and  that  tbe  Kelsey  attach- 
ment, though  first  Issued  and  levied,  was  In- 
effectual, because  the  action  was  not  one  In 
which  an  attachment  Is  allowed. 

The  material  facts  may  be  briefly  stated. 
The  Brown  Judgment  long  antedated  the  ab- 
sconding of  Van  Camp.  It  was  recovered 
June  17,  1882,  for  $418.25.  In  April,  1886, 
It  was  conditionally  discharged  by  order  of 
tbe  court,  the  condition  being  that  the  lien 
of  the  plaintiff's  attorneys  thereon  and  the 
right  to  enforce  It  for  their  protection  should 
'not  be  prejudiced  by  the  offset  allowed.  In 
November,  1888,  the  court,  on  application  of 
the  attorneys  (Keeler  &  Salisbury),  and  on 
proof  that  the  plaintiff  in  the  judgment  was 
a  nonresident,  and  that  the  Uen  of  the  at- 
torneys for  legal  services  exceeded  the 
amount  of  the  judgment,  made  an  order  per- 
mitting execution  to  be  issued  thereon 
against  Van  Camp;  and  execution  was  issued 
and  delivered  to  the  sheriff  December  1, 
1888,  and  remained  in  his  hands  untU  after 
the  sale  of  February  15,  1889.  The  Kelsey 
Judgment  for  $2,084.11  was  entered  Decem- 
ber 7,  1888.  An  attachment  in  tbe  actitm 
was  Issued  June  11,  1888,  and  was  levied  on 
the  real  estate  of  Van  Camp  June  12,  1888. 
Tbe  first  of  the  two  judgments  in  favor  of 
the  Orleans  County  Bank  and  the  Judgment 
in  favor  of  Sawyer  were  entered  September 
14,  1888,  on  suits  commenced  June  14,  1888, 
In  which  attachments  w^e  issued  and  levied 
on  the  same  real  estate  on  the  same  day. 
The  first  attachments  against  Van  Camp  were 
Issued  and  levied  June  11, 1888,  in  three  sepa- 
rate suits,  commenced,  respectively,  by 
Briggs,  Buell  and  others,  and  Hallock;  and 
Judgments  in  these  several  actions  were  en- 
tered on  or  before  September  13,  1888,  these 
attachments  being  earlier  in  date  than  the 
Kelsey  attachment  and  judgment,  or  the  at- 
tachments and  judgments  in  favor  of  the 
Orleans   County   Bank  and   Sawyer.     'Xfb» 
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Kelsey  attachment  was  Issned  and  levied  be- 
fore the  attachments  In  favor  of  the  tiank 
and  Sawyer,  but  the  Kelsey  Judgment  wa« 
subsequent  to  the  bank  and  Sawyer  judg- 
ments. 

The  plalntlfT  In  this  action  claims,  as  as- 
signee of  the  Kelsey  Judgment,  priority  of 
lien  on  the  fund  to  the  lien  under  the  bank 
Judgment  and  the  Judgment  of  Sawyer.  The 
bank  and  Sawyer  contest  the  plaintifTs  alleg- 
«d  lien  under  the  attachment  in  the  Kelaey 
action  on  the  ground  above  Indicated.  The 
Judgment  roll  in  the  Kelsey  action  and  the 
proceeding  therein  are  contained  in  the  rec- 
ord, and  disclose  the  following  facts:  The 
action  was  brought  by  one  Adason  Kelsey, 
as  administrator  with  the  will  annexed  of 
Amos  Kelsey,  deceased,  against  Benjamin  F. 
Van  Camp.  The  complaint  in  the  action  al- 
leged, in  substance,  that  Van  Camp  had  been 
the  executor  of  the  will  of  Amoa  Kelsey  from 
October  24,  1881,  to  June  1,  1888;  that  on 
the  21st  of  December,  1883,  he  accounted 
before  the  surrogate  of  Orleans  county,  the 
-county  In  which  the  will  was  proved,  and 
his  accounts  up  to  that  date  were  judicially 
settled,  and  a  decree  entered  adjudging  that 
lie  then  had  in  his  hands  as  executor,  after 
payment  of  all  expenses  of  the  execution  of 
the  wlU  np  to  said  date,  the  sum  of  $5,704.74, 
which  sum  he  was  directed  by  the  decree  to 
retain  in  bis  hands  as  executor  during  the 
life  of  the  widow  of  the  testator,  or  until  the 
further  order  of  the  court,  paying  meanwhile 
the  Income  to  the  widow;  that  the  widow 
died  February  15,  1887,  and  that  no  further 
order  of  the  court  had  been  made  for  the 
disposition  of  the  fund;  that  the  defendant 
Kelsey  had,  since  the  death  of  the  widow, 
sold  real  and  personal  property  of  the  estate, 
and  converted  the  same  Into  money,  and  had 
received  as  executor  the  sum  of  at  least  $10,- 
000;  that  the  defendant  was  duly  cited  to 
render  an  account  before  the  surrogate  on 
June  11,  1888;  that  he  faUed  and  neglected 
to  appear  on  the  return  day  of  the  citation, 
although  the  citation  had  been  duly  served 
on  him,  or  to  tender  any  account;  that  there- 
upon, on  said  11th  day  of  June,  1888,  Van 
Camp  was  duly  removed  from  bis  office  as 
executor,  and  bis  letters  were  revoked,  and 
letters  of  administration  with  the  will  an- 
nexed were  Issued  to  the  plaintiff.  The  com- 
plaint further  alleged  that  the  defendant  had 
wrongfully  and  unlawfully  disposed  of  and 
-converted  the  said  property  and  moneys  to 
his  own  use  to  the  damage  to  the  estate  of 
$10,000,  for  which  sum  Judgment  was  direct- 
ed, with  Interest  The  complaint  was  veri- 
fied, and  was  read  on  the  application  for  an 
attachment  In  addition,  the  affidavit  of  the 
plaintiff  was  presented,  stating,  among  oth- 
er things,  that  "a  cause  of  action-  exists  In 
favor  of  the  plaintiff  against  the  defendant 
above  named,  for  the  unlawful  and  wrongful 
disposing  of  and  conversion  of  personal  prop- 
«rty  of  the  estate  of  Amos  Kelsey,  deceased, 
of  the  amount  of  $10,000,  and  that  the  busi- 


ness of  the  estate  was  substantially  closed  a 
long  time  ago."  The  affidavits  presented  al- 
so set  forth  facts  tending  to  show  that  the 
defendant  bad  absconded  from  tbe  state, 
with  Intent  to  defraud  his  creditors  and  to 
avoid  the  service  of  a  summons.  A  warrant 
of  attachment  was  therefore  Issned,  and  no 
question  Is  made  as  to  the  validity  of  the 
attachment  except  that  there  was  no  juris- 
diction to  issue  an  attachment  for  the  cause 
of  action  stated  In  tbe  complaint  The  sale 
of  Van  Camp's  real  estate  (which  produced 
the  fund  in  question)  was  made  under  the 
following  circumstances:  On  the  29th  day  of 
October,  1888,  the  sheriff  of  Orleans  county, 
who  then  held  execution  on  the  Briggs,  Buell, 
and  Hallock  Judgmmts,  and  also  on  the  first 
judgment  In  favor  of  the  Orleans  County 
Bank  and  on  tbe  Sawyer  judgment,  duly  ad- 
vertised the  real  estate  for  sale  on  December 
15,  188&  Tbe  notice  recited  that  "by  virtue 
of  several  executions  Issued  out  of  tbe  su- 
preme court  and  to  me  directed  and  deliv- 
ered, against  tbe  property  of  Benjamin  F. 
Van  Camp,  I  have  seized  all  the  right  titie, 
and  interest  which  the  said  Benjamin  F.  Van 
Camp  bad  in  and  to  the  following  described 
real  property,  on  the  11th  day  of  June,  1888, 
or  at  any  time  thereafter,  and  I  shall  expose 
for  sale,"  etc.  On  December  15,  1888,  tbe 
sheriff  duly  postponed  the  sale,  "pursuant  to 
the  above  notice"  (of  October  29,  ISSSi,  to 
February  15,  1880.  Other  executions  had 
come  to  tbe  sfaerlfl's  hands  after  October  29, 
1888,  and  prior  to  December  15,  1888,  and, 
among  others,  executions  on  the  Brown  judg- 
ment the  Kelsey  judgment  and  a  Sjecond 
judgment  In  favor  of  the  Orleans  County 
Bank.  On  the  18th  day  of  December,  1888, 
a  supplementary  notice  of  sale  for  the  15tli 
of  February,  1889,  on  executions  "In  favor 
of  the  Orleans  County  Bank  and  Sawyer," 
was  advertised  by  the  sheriff.  On  February 
15, 1889,  the  sale  took  place.  The  sheriff  an- 
nounced that  the  sale  was  to  be  made  on  the 
Briggs,  Buell,  Hallock,  Orleans  County  Bank, 
and  Sawyer  judgments.  The  Kelsey  execu- 
tion was  withdrawn  immediately  before  the 
sale,  and  the  execution  on  the  Brown  judg- 
ment although  held  by  the  sheriff  (Issued 
after  the  publication  of  the  original  notice), 
was  not  one  of  the  executions  mentioned  In 
the  sheriff's  aimouncement  The  judgment 
below  directed  distribution  of  the  fund  after 
payment  of  costs,  in  payment  of  the  judg- 
ments, in  the  following  order:  (1)  Brown 
judgment;  (2)  Hallock  judgment;  (3)  Briggs 
Judgment;  (4)  Kelsey  judgment;  (5)  bank 
and  Sawyer  judgments.  This  appeal  calls 
In  question  alone  the  priority  awarded  to  tbe 
Brown  and  Kelsey  judgments  and  the  bank 
and  Sawyer  judgments.  Other  facta  are 
stated  In  the  opinion. 

George  Bullard,  for  appellants.    David  N. 
Salisbury,  for  respondent 

ANDREWS,  C.  J.  (after  stating  the  facts). 
The  lien  of  successive  attachments  on  real 
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property  attached  nnder  process  laaiied  In 
this  state  takes  effect  In  the  order  In  wblch 
the  attachments  are  Issned  and  levied,  and 
the  priority  of  lien  Is  not  dependent  upon  pri- 
ority in  date  of  the  Judgments  obtained. 
This  is  the  general  understanding,  and  is  a 
dear  inference  from  statutory  proyisions. 
Code  Civ.  Proc.  S$  644,  697.  It  Is  also  the 
general  rule  In  other  states,  except  where  oth- 
erwise provided  by  statute,  or  where  an  ex- 
ceptional rule  has  been  established  by  the 
courts.  Drake,  Attachm.  §  2C3;  Wade,  At- 
tachm.  8  217.  The  application  of  this  rule  aa 
between  the  attachment  issued  in  the  Kelsey 
8uit  and  the  attachments  in  the  suits  of  the 
Orleans  County  Bank  and  Sawyer  entitles 
the  Kelsey  Judgment  to  preferential  payment 
cut  of  the  fund,  unless  for  other  reasons  the 
preference  must  be  denied.  The  Kelsey  at- 
tachment was  first  Issued  and  levied,  al- 
though the  Judgment  obtained  was  subse- 
quent in  date  to  the  Judgments  In  favor  of 
the  bank  and  Sawyer.  There  must,  however, 
be  a  valid  attachment  to  create  a  valid  lien, 
and  the  appellants  assail  the  attachment  In 
the  Kelsey  suit  on  the  ground  that  the  cause 
of  action  sued  upon  was  not  one  in  which  an 
attachment  is  authorized.  It  is  not  denied 
that  in  other  reQ)ects  a  case  was  made  by 
the  affidavits  presented  to  the  judge,  which 
Justified  the  issuing  of  the  process.  It  was 
held  In  respect  of  similar  affidavits  In  the 
case  of  Buell  V.  Van  Camp,  119  N.  T.  160,  23 
N.  B.  538,  that  they  were  sufficient  to  estab- 
lish the  ground  that  Van  Camp  had  departed 
from  the  state  with  intent  to  defraud  his 
creditors  and  to  avoid  the  service  of  a  sum- 
mons. 

The  record  in  the  Kelsey  suit  is  embraced 
in  the  record  in  this  action.  The  cause  of  ac- 
tion set  out  in  the  complaint  in  the  Kelsey 
suit  was  unmistakably  for  the  wrongful  con- 
version of  personal  property.  It  may  have 
been  defective,  and  x>erhaps  would  not  have 
stood  the  test  of  a  demurrer.  But  it  express- 
ly alleged  a  wrongful  conversion  by  Van 
Camp  of  money  of  the  estate,  and  demanded 
damages  thereof  in  an  amount  stated.  It  al- 
leged no  contract,  express  or  implied,  and  a 
cause  of  action  on  contract  was  not  in  the 
mind  of  the  pleader.  The  affidavit  used  on 
the  application  for  the  attachment  asserted 
that  the  action  was  brought  for  a  wrongful 
conversion,  and  this  was  the  cause  of  action 
recited  in  the  warrant  It  must  be  assumed 
on  this  appeal  that  the  Kelsey  action  was  an 
ktction  for  conversion,  and  not  an  action  for 
money  had  and  received,  or  upon  contract, 
express  or  implied;  and  npon  this  assump- 
ti<m  the  sufficiency  of  the  cause  of  action  set 
forth  in  the  complaint  to  support  the  attach- 
ment as  against  the  assault  now  made  upon 
it  must  be  determined.  The  defendants, 
firbose  attachments  were  subsequently  lev- 
ied, have  the  right  to  assail  the  Kelsey  at- 
vachment,  and,  if  invalid,  to  have  the  pre- 
tended Hen  vacated,  and  the  proceeds  of  the 
attached  property  in  the  hands  of  the  sheriff 


applied  npon  their  Judgments.  Code  Civ. 
rroc.  §  682.  It,  however,  is  fully  estab- 
lished by  authority  that  mere  irregularities 
in  attachment  proceedings  give  no  standing 
to  subsequent  attaching  creditors  to  set  aside 
a  prior  attachment  In  the  absence  of  frand 
or  collusion,  only  defects  which  are  Jurisdic- 
tional, and  which  so  affect  the  proceedings  as 
to  make  them  a  nullity,  are  available  to  a 
subsequent  lienor  who  seeks  to  set  aside  a 
prior  attachment  Irregularities  may  be 
waived  by  the  party,  and  third  persons  can- 
not be  heard  to  allege  defects  in  the  proceed- 
ings which  do  not  concern  the  substance  of 
the  right  Wade,  Attachm.  8§  219,  220,  and 
cases  cited. 

The  Kelsey  action  was  in  form  an  action 
for  the  conversion  of  personal  property,  and 
such  an  action  is  one  in  which  an  attachment 
may  be  granted.  Code,  {  635.  The  plaintiff 
complied  with  all  the  other  conditions  im- 
posed by  section  636  in  making  his  applica- 
tion. He  furnished  affidavits  stating  that  a 
cause  of  action  existed  in  his  favor  against 
Van  Camp  for  the  wrongful  conversion  of 
personal  property,  and  showing  other  facts 
necessary  to  be  shown  to  entitle  hint  to  the 
writ.  The  primary  objection  taken  by  the 
appellants  to  the  validity  of  the  attachment  is 
not  that  an  attachment  cannot  issue  In  an 
action  for  the  conversion  of  personal  proper- 
ty, nor  that  there  were  no  sufficient  grounds 
shown  for  granting  an  attachment  in  such  an 
action,  but  that,  upon  the  facts  alleged  in  the 
complaint,  no  cause  of  action  against  Van 
Camp  for  conversicm  In  fact  existed,  but  only 
a  cause  of  action  In  equity  for  an  accounting, 
and  that  a  plaintiff  whose  real  cause  of  ac- 
tion is  one  which  cannot  be  enforced  by  at- 
tachment (Thorlngton  v.  Merrick,  101  N.  Y. 
5,  3  N.  E.  794)  cannot,  by  bringing  an  action 
as  upon  contract  or  for  conversion,  procure 
an  attachment  which  will  be  valid  as  against 
subsequent  attachments.  It  is  tudoubtedly 
the  general  doctrine  that  the  remedy  of  the 
beneficiaries  of  a  trust  against  a  trustee 
where  the  trust  Is  open  and  continuing,  and 
the  accounts  of  the  trustee  have  not  been  set- 
tled and  adjusted  and  a  balance  ascertained, 
is  In  an  action  for  an  accounting  In  equity, 
and  that  an  action  at  law,  either  for  money 
had  and  received  or  In  any  other  form,  wlU 
not  lie  in  the  first  instance;  but  It  is  other- 
wise where  the  trust  has  been  closed  and  set- 
tled and  the  balance  ascertained.  Weston 
V.  Barker,  12  Johns.  276;  Johnson  v.  John- 
son, 120  Mass.  465;  Mclaughlin  v.  Swann,  18 
How.  217;  Perry,  Trusts,  8  843.  But  wheth- 
er a  plaintiff,  having  the  right,  has  brought 
his  action  In  the  proper  form,  or  pursued  the 
appropriate  remedy.  Is  a  question  to  be  deter- 
mined on  the  trial  of  the  action  ui>on  an  Issue 
of  law  or  fact  in  case  a  defense  Is  Interposed. 
The  jurisdiction  to  grant  an  attachment  does 
not,  we  think,  involve  a  preliminary  deter- 
mination by  the  officer  to  whom  appIicatioD 
for  the  writ  is  made  whether  in  law  the  case 
pres^ted  by  the  complaint  will  entitle  the 
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plaintiff  to  the  relief  he  asks.  It  is  suffi- 
cient to  authorize  him  to  grant  the  writ  that 
it  appears  that  the  action  is  brought  for  one 
of  the  causes  where  attachment  may  issue, 
and  the  other  facts  are  shown  which  author- 
ize the  process  to  be  issued.  All  the  requi- 
site facts,  both  as  to  the  cause  of  action  and 
ns  to  the  fraudulent  absconding  of  Van  Camp, 
were  presented  to  the  judge,  and  we  think 
the  wan-ant  was  not  void  for  want  of  Juris- 
diction. No  application  was  made  to  set 
aside  or  vacate  the  writ  until  the  present  ap- 
plication, which  was  after  final  Judgment  in 
the  action  of  Kelsey  had  been  recovered.  It 
the  Judgment  had  been  obtained  by  fraud  or 
collusion  between  the  parties  thereto  to  de- 
feat or  prejudice  subsequent  attachment  cred- 
itors, a  different  question  would  be  present- 
ed. But  this  was  not  found,  nor  does  the 
record  show  that  fraud  or  collusion  was 
claimed  on  the  trial  of  this  action.  It  does 
appear  that  after  the  trial  of  the  Kelsey  suit 
liad  proceeded,  and  a  large  amount  of  evi- 
dence had  been  taken  before  the  referee, 
which  tended  to  show  that  Van  Camp  had 
wasted  the  assets  of  the  estate,  he  appeared 
in  the  action,  emid  his  attorney  stipulated  that 
Judgment  should  be  entered  against  bim 
therein.  The  referee  made  his  report  in  fa- 
vor of  the  plaintiff,  in  which  he  found  that 
the  facts  stated  in  the  conjplalnt  were  true; 
and  upon  the  pleadings,  the  reitort  of  the 
referee,  the  notice  of  appearance  by  the  de- 
fendant, and  the  stipulation.  Judgment  was 
entered.  When  the  suit  was  commenced. 
Van  Camp  had  been  removed  as  executor, 
and  his  letters  had  been  revoked.  His  trust 
relation  was  terminated.  It  was  his  duty  to 
turn  over  the  estate  in  his  hands  to  his  suc- 
cessor in  the  trust.  He  had  absconded,  hav- 
ing, as  may  be  Inferred,  wasted  the  assets. 
Whether,  under  the  special  circumstances,  an 
action  for  conversion  would  lie  against  him 
in  behalf  of  Kelsey,  bis  successor  In  the  ad- 
ministration, it  is  not  Important  to  determine. 
Such  an  action  was  brought.  Judgment  found 
for  the  plaintiff,  and  the  Judgment  stands  un- 
reversed and  In  full  force.  The  Judge  grant- 
ing the  attachment  bad  Jurisdiction,  and  It 
was  not  invalid  as  to  the  present  appellants. 
.  The  appellants  further  claim  that  the  with- 
drawal of  the  Kelsey  execution  from  the 
hands  of  the  sheriff  on  the  day  of  and  before 
the  sale  of  the  land  discliarged  the  lien  of 
the  Kelsey  attachment.  We  think  this  act 
in  no  way  affected  the  lien.  The  land  was 
sold  on  executions  or  Judgments,  some  of 
which  were  paramount  liens  to  that  of  Kel- 
sey. Title  under  the  sale  would  cut  off  the 
lien  of  the  Kelsey  attachment  and  Judgment. 
By  withdrawing  the  execution,  Kelsey  pnt 
himself  in  a  position  where  he  could  redeem 
from  the  sale.  But,  if  the  sale  brought  a  sur- 
plus over  the  prior  liens,  it  would  be  appli- 
cable to  the  payment  of  his  Judgment;  and, 
if  sufficient  to  pay  it,  redemption  by  him 
would  not  be  necessary.  The  appellants 
were  not  prejudiced  by  the  withdrawal  of  the 


Kelsey  execution.  The  attachment  liens  were 
matter  of  record,  and.  If  the  land  were  worth 
more  than  the  liens  prior  to  their  Judgments, 
they  could  have  protected  themselves  by  bid- 
ding up  to  the  value  of  the  land. 

The  decision  of  the  special  and  general 
terms  declaring  that  the  Brown  Judgment 
should  be  paid  out  of  the  fund  cannot,  we 
think,  be  sustained.  The  land  was  not  sold 
on  that  Judgment,  but,  in  legal  effect,  was 
sold  subject  thereto.  The  execution  on  the 
Brown  Judgment  was  not  Issued  until  after 
the  commencement  of  the  publication  of  the 
notice  of  sale  on  the  29th  of  October,  1888. 
The  notice  was  of  a  sale  "npon  executions 
[then]  in  the  sherltTs  hands."  The  postpone- 
ment on  the  15th  of  December,  1888,  to  the 
15th  of  February,  1889,  was  of  a  sale  "pur- 
suant to  the  above  notice."  The  Brown  exe- 
cution had  been  Issned  before  the  postpone-' 
ment.  But  the  sheriff  gave  no  notice  that 
the  sale  was  to  be  made  on  any  execution 
other  than  those  In  his  hands  when  the  first 
publication  was  made.  In  the  form  of  the 
notice  of  postponement  was  a  distinct  intima- 
tion that  the  sale  was  to  be  made  in  pursu- 
ance of  the  original  notice,  and  not  otherwise. 
Nor  was  the  sale  in  fact  made  on  the  Brown 
execution.  The  sheriff  announced  at  the  sale 
that  the  sale  was  to  be  made  on  the  Judg- 
ments and  executions  of  Briggs,  Hallock, 
Buell,  Orleans  County  Bank,  and  Sawyer, 
and  the  sale  was  made  on  these  Judgments, 
alone.  The  Brown  Judgment  and  execution 
was  excluded  from  the  enumeration.  The 
certificate  of  sale  specifies  the  Judgments  and 
executions  on  which  the  sale  was  made,  and 
conforming  in  that  respect  to  the  announce 
ment  Moreover,  the  notice  of  sale  was  of 
the  interest  which  Van  Camp  had  In  ths 
land  on  the  11th  day  of  June,  1888,  the  day 
when  the  first  attachment  was  issued,  and' 
the  Brown  Judgment  was  recovered  June  17, 
1882.  It  Is  shown  beyond  controversy  that 
the  Brown  execution  was  not  In  the  sheriff's 
hands  when  the  publication  of  the  notice  of 
sale  was  commenced;  that  the  sale  was  not 
advertised  on  that  execution;  that  it  was  not 
made  or  Intended  to  be  made  thereon.  Al- 
though more  than  the  requisite  time  of  publi- 
cation elapsed  between  the  day  of  postpone- 
ment and  the  sale^  yet  the  postponement  was 
by  its  terms  a  mere  contlnnatlon  of  the  orig- 
inal notice,  and  was  not  Intended  to  refer 
to  or  Include  executions  other  than  those  held 
by  the  sheriff  when  the  original  publication 
was  commenced.  The  case  of  Mascraft  v. 
Van  Antwerp,  3  Cow.  334,  which,  so  far  as 
we  know,  has  never  been  questioned,  and, 
which  is  cited  in  the  text-books,  seems  to  be 
a  decisive  authority  for  the  proposition  that 
a  sheriff,  having  advertised  a  sale,  cannot  sell 
under  that  notice  on  an  execution  subse- 
quently received  by  him.  See,  also,  Husted 
V.  Daken,  17  Abb.  Prac.  137;  Brewster  ▼. 
Cropeey,  4  How.  Prac.  220. 

Our  conclusion  is  that  the  part  of  the  Judg- 
ment should  be  affirmed  which  awards  priori- 
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ty  of  payment  out  of  the  fund  to  the  holder 
}f  the  Kelsey  jodgment,  and  that  the  part  be 
rer««ed  which  awards  payment  ont  of  the 
fund  of  the  Brown  judgment,  without  costs 
of  this  appeal  to  either  party.  All  concnr, 
except  HAIOHT,  J.,  not  sitting.  Judgment 
accordingly. 


(147  N.  T.  104) 

PEOPLE  T.  POWERS. 

(Court  of  Appeals  of  New  York.    Oct.  8, 1895.) 

Bbqubst  to  Chakitablb  Use  —  Constbdotion  — 
Vamditt. 

1.  A  devise  to  a  trustee  to  dispose  of  the 
property  among  ''charitable  and  benevolent  in- 
stitutions or  corporations  in  the  city  of  Roches- 
ter, as  he  shall  choose,  and  such  sums  and  pro- 
portions as  he  shall  deem  proper,"  is  void  for  un- 
certainty as  to  the  beneficiaries.  28  N.  Y.  Snpp. 
950,  reversed. 

2.  A  bequest  in  tmst  for  "charitable  and 
benevolent  institutions"  in  a  certain  city  re- 
lates only  to  such  institutions  as  are  both  char- 
itable and  benevolent. 

Appeal  from  supreme  court,  special  term, 
Monroe  county. 

Action  by  the  people  of  the  state  of  New 
York  against  Daniel  W.  Powers,  to  enforce  a 
trust  for  charitable  uses.  From  a  judgment 
of  the  general  term  affirming  an  interlocu- 
tory judgment  overruling  a  demurer  to  the 
complaint,  defendant  appeals.     Reversed. 

George  F.  Danforth,  for  appellant  Theo- 
dore Bacon,  tor  respondent. 

HAIGHT,  J.  This  action  was  brought  to 
compel  the  defendant.  Powers,  to  account  for 
the  estate  of  Martha  Dunlap  in  his  hands, 
and  that  he,  as  executor  and  trustee,  be  ad- 
Judged  to  pay  over  to  the  five  defendant  cor- 
porations, and  to  such  others  as  may  come 
in  and  duly  establish  their  claims,  all  the 
estate  which,  upon  such  accounting,  shall  be 
found  applicable  thereto  under  the  proyisions 
of  the  will  of  Martha  Dunlap,  etc.  Powers 
interposed  a  demurrer  to  the  complaint,  up- 
on the  grounds— First,  that  the  complaint 
does  not  state  facts  sufficient  to  constitute 
a  cause  of  action;  and,  second,  that  there  Is 
a  defect  of  parties,  because  it  is  not  alleged 
that  "all  the  charitable  and  benevolent  in- 
stitutions or  corporations  in  the  city  of  Roch- 
ester," referred  to  in  the  complaiht,  are  plain- 
tiffs or  defendants  In  the  action.  It  appears 
from  the  complaint  that  Martha  Dunlap  died 
on  the  15th  day  of  May,  1882,  at  the  city  of 
Rochester,  leaving  an  estate  of  real  and  per- 
sonal property  amounting  to  ?100,000;  that 
on  the  22d  day  of  March,  1882,  preceding  her 
death,  she  made  her  last  will  and  testament. 
In  and  by  which  she  bequeathed  cortan  spe- 
ciflc  legacies  to  certain  persons  named,  and 
created  a  trust  for  the  benefit  of  her  sisters, 
Mary  Dunlap  and  Nancy  Dunlap,  during 
their  lives,  and  then,  by  the  twelfth  clause 
of  the  will,  provided  as  follows:  "I  give, 
bequeath,  and  devise  unto  Daniel  W.  Pow- 
ers, of  Rochester,  N.  Y.,  all  the  property  giv- 
en and  devised  by  the  11th  clause  of  this 


will  which  shall  remain  after  the  executloB 
and  termination  of  the  said  trust  at  the 
death  of  the  said  Nancy  and  Mary  Dnnlap. 
This  gift  and  devise  is  made  upon  the  trust 
and  confidence  reposed  in  the  said  Daniel  W. 
Powers,  that  he  will  dispose  of  the  said 
property  amcmg  the  charitable  and  benevo- 
lent Institutions  or  corporations  In  the  city 
of  Rochester  as  he  shall  choose,  and  sucb 
sums  and  proportions  as  be  shall  deem  prop- 
er." Upon  her  death  the  will  was  duly  ad- 
mitted to  probate  by  the  surrogate  of  Monroe 
county  as  a  will  of  real  and  personal  prop- 
erty, and  letters  testamentary  were  issued 
to  Powers.  Mary  Dunlap  and  Nancy  Dun- 
lap have  since  died.  It  Is  alleged  that  encb 
of  the  five  corporations  are  domestic  corpora- 
tions organized  and  incorporated  under  the 
laws  of  the  state  of  New  York  for  charitable 
and  benevolent  purxx>6eB,  located  in  the  city 
of  Rochester;  that  Powers  bad  neglected  and 
refused  to  distribute  the  estate  of  Martha 
Dunlap  or  any  part  thereof  among  them; 
and  that,  notwithstanding  such  neglect  and 
refusal,  the  defendant  corporations  have  hith- 
erto neglected  or  refused  to  institute  any 
proceedings  in  the  surrogate's  court  of  Mon- 
roe county  or  elsewhere  for  the  establish- 
ment and  enforcement  of  the  trust 

For  the  purposes  of  this  case,  we  shall  as- 
sume that  the  testatrix,  in  and  by  the 
twelfth  clause  of  her  will,  undertook  to  cre- 
ate a  trust,  and  that  she  had  no  Intention  of 
devising  or  bequeathing  any  part  of  her  es- 
tate to  Powers  individually.  The  question  Is 
thus  presented  as  to  whether  the  trust  is  en- 
forceable, or  void  for  indeflnlteness.  In  the 
consideration  of  this  question  certain  general 
principles  must  be  tome  in  mind.  The  pro- 
visions of  the  will  must  be  considered  as  of 
the  time  of  the  testatrix's  death,  and  under 
the  law  as  it  then  existed.  The  law  of  1883^ 
(chapter  701)  has  no  application,  for  it  was 
not  within  the  province  or  power  of  the  leg- 
islature to  change  vested  rights  of  persons  or 
parties  In  property.  White  v.  Howard,  4ft 
N.  Y.  144;  Dammert  v.  Osbom,  140  N.  Y.  48, 
86  N.  B.  407.  Charitable  uses  are  not  ex- 
empt from  the  provisions  of  the  statnte  abol- 
ishing uses  and  trusts  except  such  as  are 
authorized  thereby.  1  Rev.  St.  p.  727,  §  45. 
The  system  of  charitable  uses  as  recognised 
in  England  prior  to  the  Revolution,  together 
with  the  cy  pres  doctrine  available  to  give 
effect  to  trusts  for  charitable  uses  without 
any  definite  beneficiary,  has  no  application 
In  the  law  of  this  state.  Bascom  v.  Albert- 
son,  34  N.  Y.  584;  Holmes  v.  Mead,  52  N.  Y. 
832:  Holland  v.  Alcock.  108  N.  Y.  312,  16  N. 
B.  305;  Tilden  v.  Green,  130  N.  Y.  29-67,  28 
N.  E.  880;  Foedick  v.  Town  of  Hempstead, 
125  N.  Y.  581,  26  N.  B.  801.  When  a  donee 
of  a  power  has  been  given  a  discretion  to 
exercise  it  for  the  benefit  of  others,  he  must 
exercise  the  discretion,  and  its  execution  can- 
not be  delegated  to  others;  and  in  case  he, 
for  any  reason,  fails  to  exercise  the  discre- 
tion, and  the  power  falls  upon  the  court  for 
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execution,  the  court  aistrlbutea  equally 
amoDg  tbe  whole  class  In  which  the  donee 
was  authorized  to  exercise  his  discretion.  1 
Bev.  St.  p.  734,  I  100;  Hoey  v.  Kenny,  25 
Barb.  89e-S89;  Crooke  v.  Kings  Co.,  97  N. 
Y.  421-453.  The  fact  that  the  trustee  Is  com- 
petent and  willing  to  execute  tbe  trust  does 
not  validate  It,  for  the  validity  or  Invalidity 
of  the  trust  cannot  depend  on  the  will  of  the 
trustee.  And,  In  order  to  create  a  valid 
trust,  there  must  be  a  beneficiary  or  bene- 
ficiaries designated.  It  may  not  be  neces- 
sary to  name  him.  It  will  be  siifflclent  if 
he  Is  so  designated  or  described  that  he  can 
be  Identified.  But,  where  the  gift  to  a  char- 
itable use  Is  so  Ind^nlte  as  to  be  Incapable 
of  being  executed  by  a  Judicial  decree,  the 
gift  Is  void.  Holland  v.  Alcock,  108  N.  Y. 
312,  16  N.  E.  306;  Holmes  v.  Mead,  02  N.  Y. 
332;  Prichard  v.  Thompson,  95  N.  Y.  70; 
Bead  v.  WUUams,  126  N.  Y.  600,  26  N.  £. 
780;  Levy  t.  Levy,  33  N.  Y.  97. 

As  we  have  seen,  the  tnuit  Is  that  Powers 
will  dispose  of  the  property  among  "the  char- 
itable and  benevolent  institutions  or  corpora- 
tions in  the  city  of  Rochester  as  he  shall 
choose,  and  such  sums  and  proportions  as  he 
shall  deem  proper."  Charity  means  one 
thing;  benevolence,  quite  another.  Benev- 
oIencf>  includes  all  acts  or  gifts  prompted  by 
good  will  or  kind  feelings,  and  may  be  en- 
tirely independent  of  any  thought  or  Inten- 
tion of  charity.  The  recipient  or  beneficiary 
may  be  well  to  do  and  ia.  no  need  of  charity. 
In  Bngland,  under  the  law  of  charitable  uses, 
bequests  for  charity  tiave  been  sustained, 
while  benevolent  gifts  without  a  designated 
beneficiary  have  been  held  to  be  too  Indefi- 
nite, and  therefore  void.  Norris  v.  Thom- 
son's Bx'rs,  19  N.  J.  Bq.  307.  It  is  urged, 
however,  that  the  word  "l)enevolent,"  as 
used  in  tlilB  will,  is  cooi^ed  with  ithat  of 
"diarlty,"  and  that  the  InsUtution  or  institu- 
tions intended  as  beneficiaries  must  be  both 
charitable  and  benevoloit;  in  other  words, 
that  "benevolent,"  as  here  used,  was  intend- 
ed to  mean  "charitable."  This  view  we 
think,  we  may  properly  adopt  Powers  was, 
then,  required  to  dispose  of  the  property 
among  the  charitable  Institutions  or  corpora- 
tions In  the  city  of  Rochester,  either  or 
both,  or  exercise  his  discretion  in  seleotlng 
from  them.  We  think  we  may  take  Judicial 
notice  that  in  the  prominent  cities  of  our 
state  there  are  numerous  organized  charities 
that  are  not  incorporated,  as  well  as  those 
that  are  Incorporated.  What  are  they?  City 
hospitals,  homes  for  the  friendless,  industrial 
schools,  orphan  asylums,  aged  female  socie- 
ties, and  children's  homes  are  common  names 
in  evety  dty,  with  which  we  are  familiar. 
Again,  we  have  charities  connected  with  near- 
ly every  religions  denomination  and  church. 
Many  schools  are  supported  by  charity. 
Then  come  the  social  societies,  the  Masons, 
the  Odd  Fellows,  the  Knights  of  Pythias, 
and  numerous  others,  all  Incorporated  and 
maintaining  Institutions  of  charity.  Then 
v.4lN.E.no.l7— 28 


there  are  the  benevolent  associations,  tbe 
Ancient  Order  of  United  Workmen,  Supreme 
Tent  of  tbe  Knights  of  the  Maccabees  of  the 
World,  the  Benevolent  and  Protective  Order 
of  Slks,  and  numerous  others  of  like  diar- 
aoter,  organized  for  the  purpose  of  afCording 
relief  to  a  member  or  his  family  under  cer- 
tain contingencies,  charitable  In  nature. 
Then,  if  we  leave  the  list  of  corporations,  and 
enter  the  field  of  unincorporated  institutions, 
we  will  find  the  King's  Dau^ters,  tbe  Will- 
ing Workers,  and  the  sewing  societies  in 
nearly  every  circle  and  society.  It  will  thug 
readily  l>e  seen  that  the  including  of  all  of 
tbe  charitable  Institutions  of  a  large  city, 
both  corporate  and  unincorporated,  as  the 
beneficiaries  of  tbe  fund,  was  probably  never 
contemplated  or  intended  by  the  testatrix, 
and  devolves  duties  upon  the  court  which 
could  only  be  discharged  with  the  greatest 
difficulty,  if  capable  of  execution  at  all. 

Tbe  special  and  general  terms  appear  to 
have  considered  the  case  of  Power  v.  Cassi- 
dy,  79  N.  Y.  602,  as  controlling  in  the  sup- 
port of  the  trust  In  that  case  the  bequest 
was:  "I  give  to  my  executors,  to  be  divided 
by  them  among  such  Roman  Catholic  char- 
ities, institutions  schools,  or  churches  in  the 
city  of  New  Yoil:  as  a  majority  of  my  execu- 
trix and  executors  shall  decide,  and  in  such 
proportion  as  they  may  think  proper."  It 
does  not  appear  to  us  that  tbe  two  cases  are 
parallel,  or  that  the  decision  In  one  should 
control  the  other.  Tbe  beneficiaries  In  each 
case  are  limited  in  locality  to  a  single  city. 
In  this  respect  only  are  the  cases  parallel. 
The  Roman  Catholic  is  a  well-known  religious 
denomination,  whose  societies  cover  a  goodly 
portion  of  the  civilized  part  of  the  globe. 
The  territory  is  divided  into  dioceses.  It 
maintains  churches,  schools,  institutions,  and 
charities  in  each  diocese  which  are  under  the 
control  and  management  of  a  bishop.  The 
Catholic  charitable  institutions,  schools,  and 
chorches  in  a  city  are  therefore  substantially 
under  the  charge  and  management  of  one 
man.  They  constitute  a  limited  and  well-de- 
fined class  by  themselves,  as  distinguished 
from  all  other  religious  or  denominational 
societies,  easily  known  and  readily  ascertain- 
ed. It  w.^s  upon  this  ground  and  for  this 
reason  the  bequest  in  that  case  was  sustained. 
That  case  was  considered  to  be  upon  the 
liorder  line;  and  in  sustaining  the  bequest  the 
court  felt  that  it  was  going  to  the  extreme 
limit  of  the  rule,  and  on  several  occasions 
since.  It  has  taken  the  opportunity  to  say 
that  the  rule  would  not  be  extended  beyond 
the  facts  of  that  case.  In  the  will  under  con- 
sideration very  dlfCerent  facts  are  presented. 
There  is  no  limitation  by  class  or  kind;  the 
only  limitation,  as  we  have  seen,  is  as  to  lo- 
cality. Roman  Catholic  charities,  institu- 
tions, schools,  etc.,  are  included  with  like  in- 
stitutions of  every  other  denomination.  Nei- 
ther are  the  beneficiaries  limited  to  religious 
denominations,  for  all  kinds  and  classes  ol 
charities,  religious  or  otherwise,  are  included, 


Digitized  by 


Google 


434 


NOBTHHASTERN  REPDRTEB,  VoL  41. 


(NT. 


In  the  Levy  Oase,  ernpra,  a  testator  devised 
a  farm,  together  with  the  residue  of  his  real 
and  personal  property,  to  the  people  of  the 
United  States,  or  such  persons  as  congress 
should  appoint  to  receive  It  in  trust  for  the 
purpose  of  establishing  and  maintaining  on 
the  farm  so  devised  an  agricultural  school  for 
the  purpose  of  educating  children  of  warrant 
officers  of  the  United  States  navy,  whose 
fathers  were  dead,  as  practical  farmers;  that. 
If  the  United  States  refused  to  accept  the  be- 
quest, he  devised  the  same  to  the  people  of 
the  state  of  Virginia  for  a  like  purpose;  and, 
If  the  legislature  of  Virginia  declined  to  ac- 
cept the  trust,  he  then  gave  It  to  certain  He- 
brew societies,  naming  them.  In  New  Tortc, 
Philadelphia,  and  Richmond,  with  directions 
for  them  to  carry  out  the  trust  for  the  benefit 
of  the  children  of  such  societies,  who  were 
between  the  ages  of  12  and  16  years,  whose 
fathers  were  dead,  etc.  It  was  held  that  the 
bequest  was  too  Indefinite  to  be  valid. 
Wright,  J.,  in  delivering  the  opinion  of  the 
•court,  says  with  regard  to  the  trust  to  the 
Hebrew  societies:  "It  Is  so  utterly  vague  and 
Indefinite  that  It  could  not  be  executed  In  the 
English  chancery  without  Invoking  its  cy  pres 
power, — a  power  in  case  of  charity,  as  has 
Ijeen  held  by  this  court,  having  no  existence 
In  the  Jurisprudence  of  this  state." 

In  Holmes  v.  Mead,  supra,  a  certain  parcel 
•of  land  was  devised  to  Mead  and  others,  to 
have  and  to  hold  the  same  during  the  life- 
time of  two  persons,  naming  them,  and  the 
«urvivor  of  them,  upon  a  trust  that  the  same 
should  be  used  as  a  place  of  public  worship 
for  the  performance  of  religious  offices  accord- 
ing to  the  doctrine  and  discipline  of  the 
Protestant  Episcopal  Church  In  the  United 
States  of  America,  and,  upon  the  death  of 
the  longest  liver  of  the  two  persons  named, 
then  to  convey  the  same  to  any  trustee  who 
may  be  authorized  by  any  act  of  the  legisla- 
tnre  of  the  state  to  take  and  hold  such 
-church  and  premises  as  a  place  of  public 
worship,  and,  in  case  no  such  act  of  the  leg- 
islature is  then  in  force,  to  convey  the  same 
to  the  rector,  wardens,  and  vestrymen  of 
St  Mary's  Church,  Beachwood,  If  such 
■church  shall  be  incorporated  under  any  act 
of  the  legislature,  and,  if  there  be  no  such 
Incorporation,  then  the  said  premises  to  go 
to  his  heirs.  Five  thousand  dollars  was  al- 
•so  bequeathed  to  the  trustees  to  be  invest- 
•ed,  and  the  Income  thereof  paid  annually 
for  the  support  of  the  rector  for  ihe  time 
3>elng  of  St  Mary's  Church,  or  for  the  sup- 
port of  the  clergyman  of  the  Protestant  Epis- 
copal Church  employed  as  a  missionary  or 
otherwise,  and  who  shall  officiate  therein, 
with  the  principal  and  income  to  be  paid  and 
transferred  or  disposed  of  in  like  manner  as 
the  lot  of  land  devised  to  the  trustees  is  di- 
rected to  be  conveyed  or  disposed  of.  It  was 
tield  that  the  trust  was  invalid  and  ooold  not 
"be  executed. 

In  Prlchard  v.  Thompson,  95  N.  Y.  76,  the 
vtestator  bequeathed  to  his  executors  the  sum 


of  f  160,000,  upon  the  trust  that  they  shall  dis- 
tribute and  apply  the  same  "to  such  charita- 
ble and  educational  uses  and  in  such  manner 
as  shall  be  spedfled  and  directed  in  a  codidl." 
He  then  declared  tliat  it  was  his  purpose  to 
prepare  a  codicil  without  unnecessary  delay, 
and  provided  that,  in  case  a  codicil  should  not 
be  executed,  then  the  bequest  was  "upon  trust 
to  distribute  the  sum  of  $150,000  to  and  among 
such  incorporated  societies  organized  under  the 
laws  of  the  state  of  New  York  or  the  state  of 
Maryland,  having  lawful  authority  to  receive 
and  hold  funds  up<m  permanoit  trust  for  char- 
itable and  educational  nses,  as  my  said  exec- 
utors, the  survivor  or  survivors  of  them,  shall 
select  for  that  purpose,  and  in  such  several 
sums,  not  exceeding  in  any  case  the  amount 
that  such  incorporated  body  is  empowered  by 
law  to  take  and  hold  upon  the  use  aforesaid, 
as  they,  my  executors,  the  survivor  or  surviv- 
ors of  them,  shall  determine."  He  died  with- 
out making  a  codidl.  It  was  held  that  the 
gift  was  too  indefinite  to  be  capable  of  being 
executed  by  a  Judicial  decree;  that  where  a 
bequest  embraces  unknown  beneficiaries  to  an 
unlimited  extent  so  as  to  render  it  almost  im- 
possible to  ascertain  their  number  or  diar- 
acter,  it  cannot  be  carried  Into  effect.  Miller, 
J.,  in  delivering  the  opinion  of  the  court,  speak- 
ing of  the  executors,  says:  "If  they  are  una- 
ble, or  for  any  reason  foil,  to  perform.  It  ts 
difficult  to  see  how  a  court  of  equity  coold 
enforce  a  perf onnanc&  It  couM  not  well  con- 
trol thehr  discretion  or  ^ercise  the  power  con- 
fared  In  their  place  and  stead,  or  of  the  sur- 
vivors or  survivor  of  either  of  them.  If  they 
refuse  to  execute  it,  or  the  power  remains  un- 
executed, it  is  not  apparent  how  the  court 
could  make  a  selection,  from  the  extensive 
range  of  sodeties  referred  to^  of  those  that 
should  receive  the  bequest,  or  of  the  propor- 
tion in  which  it  should  be  divided.  Neither 
could  the  court  select  individuals  to  i>erfonn 
a  duty  devolving  upon  the  trustees,  who  are 
selected  no  doubt  by  reason  of  personal  con- 
fidence in  thehr  Judgment,  and  their  capadty 
for  the  task  imposed.  Another  difficulty  pre- 
sents itself  as  an  ol>stacle  in  carrying  out  the 
trust  in  question.  The  beneficiaries  referred 
to,  consisting  of  every  corporation  within  two 
states  of  the  character  named  in  the  will, 
would  be  almost  Innumerable,  and  none  of 
them  could  claim  that  any  specific  portion  of 
the  bequest  belonged  to  them.  Until  selected 
by  the  trustees,  they  would  have  no  such  in- 
terest as  would  give  them  a  standing  to  com- 
pel an  enforcement  of  the  bequest  It  is  a 
well-settled  and  established  rule  that,  where 
a  gift  to  a  charitable  use  is  so  indefinite  as  to 
be  incapable  of  being  executed  by  a  Judicial 
decree,  the  representative  of  the  donor  must 
prevail  over  the  charity."  Again,  he  says: 
"Here  no  class  is  designated,  and  as  we  have 
already  intimated,  if  a  court  of  equity  should 
be  called  upon  or  assume  to  take  upon  itself 
the  responsibility  of  carrying  into  effect  the 
bequest  of  the  testator,  it  would  be  obliged  to 
bestow  upon  every  charitable  and  educational 
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lostltntion  within  the  two  states  named  a 
portion  of  the  fund  In  question.  This  would 
be  a  matter  of  great  difficulty  If  not  Impracti- 
cability, and  would  inevitably  lead  to  serious 
embarrassment  In  the  discharge  of  the  duty  of 
dlspoelng  of  the  fund  In  question.  In  such  a 
contingency  it  would  seem  to  be  reasonable 
that  the  fund  should  be  equally  divided  among 
all  the  Institutions  named,  and  thus  the  right 
of  selection  which  was  Intrusted  In  the  judg- 
ment, good  sense,  and  kindly  feelings  of  the 
executors  as  a  matter  of  personal  confidence 
would  be  of  no  avail." 

In  Holland  v.  Alcock,  108  N.  X.  812,  16  N. 
£!.  805,  the  bequest  was  to  executors  in  trust 
to  be  applied  by  them  for  the  purpose  of  hav- 
ing prayers  ofTered  in  a  Roman  Catholic 
church,  to  be  by  them  selected,  for  the  repose 
of  the  Bonl  of  the  testator  and  the  souls  of  bis 
family,  and  also  the  souls  of  all  others  who 
may  be  In  purgatory.  It  was  held  that  the 
trust  attempted  to  be  created  was  Invalid; 
that  there  was  no  beneficiary  in  existence  who 
could  demand  the  execution  of  the  trust 

In  Bead  v.  Wllllama,  125  N.  T.  660,  26  N.  E. 
730,  the  bequest  was  to  such  charitable  institu- 
tions and  In  such  proportions  as  the  executors, 
by  and  with  the  advice  of  the  testatrix's 
friend.  Rev.  John  Hall,  D.  D.,  shall  Choose  and 
designate.  After  the  death  of  the  testatrix, 
the  executors,  with  the  advice  of  HaU,  made 
a  written  decdgnatloB  of  oaialn  incorporated 
charitable  InstltatiwaB  to  take  the  bequest  It 
was  held  that,  under  the  language  used,  the 
charitable  Institutions  of  the  whole  world  ca- 
pable of  taking  by  devise  or  bequest  were 
eligible,  and  that  It  was  not  such  a  trust  as 
could  be  carried  Into  execution  by  the  court, 
and  it  was  therefore  void. 

In  Fosdlck  V.  Town  of  Hempstead,  125  N. 
Y.  581,  26  N.  B.  801,  the  bequest  was  to  the 
town  to  keep  as  a  fund  for  the  support  of  the 
poor  of  the  town.  It  was  held  that  the  be- 
quest was  indefinite  and  invalid  for  want  of 
an  ascertained  beneficiary,  the  poor  of  the 
town  being  too  general. 

In  the  Tllden  Case,  130  N.  T.  29,  28  N.  EL 
880,  the  bequest  was  to  executors  In  trust  au- 
thorizing them,  upon  the  organisation  of  the 
Tilden  Trust,  to  convey  or  apply  to  the  use  of 
the  same  his  residuary  estate,  or  so  much  there- 
of as  tbey  may  deem  expedient  but  In  case 
such  Institution  should  not  be  Incorporated,  or 
if  for  any  cause  or  reason  the  executors  shall 
deem  It  inexpedient  to  convey  the  residuary 
estate  or  any  part  thereof,  or  to  apply  the 
same  or  any  part  theieof,  to  such  institution, 
be  authorized  his  executors  and  trustees  to  ap- 
ply the  rest  residue,  and  remainder  to  such 
charitable,  educational,  and  scientific  purposes 
as  in  the  Judgment  of  the  executors  and  trus- 
tees will  render  the  rest,  residue,  and  remain- 
der of  his  property  most  widely  and  substan- 
tially beneficial  to  the  interests  of  mankind. 
It  was  held  that  no  property  had  been  de- 
vised or  bequeathed  to  the  Tilden  Trust;  that 
the  payment  of  any  sum  to  it  was  left  discre- 
tionary with  the  executors  and  trustees;  that 


It  was  connected  with  and  could  not  be  sep- 
arated from  the  concluding  clause,  directing 
them  to  dispose  of  the  estate  to  such  charita- 
ble, educational,  and  scientific  purposes  as  In 
their  judgment  would  most  widely  and  sub- 
stantially benefit  the  interests  of  mankind; 
and  that  the  provision  was  too  vague  and  in- 
definite to  be  capable  of  execution. 

Applying  the  rule  of  these  cases  to  that  un- 
der consideration,  it  appears  to  us  that  the  con- 
clusion is  inevitable  Uiat  the  trust  attempted 
to  be  created  is  unenforceable,  for  the  reason 
of  a  failure  to  designate  a  beneficiary,  or  to 
designate  or  describe  a  class  or  Idnd  of  ben- 
eficiaries to  whom  distribution  is  practicable, 
or  that  can  with  reasonable  certainty  be  iden- 
tified and  ascertained. 

Upon  the  ai^nnnent  it  was  contended  that  the- 
attorney  general  or  the  people  bad  no  standing 
In  court  to  enforce  a  trust  for  the  benefit  of 
others,  but  the  view  taken  by  us  with  refer- 
ence to  the  validity  of  the  trust  renders  it  un- 
necessary to  consider  this  question. 

The  InterlocuttHry  judgmoit  should  be  re- 
versed and  the  demurrer  sustained,  with 
costs.   All  concur.   Judgment  accordingly. 


(147  N.  Y.  81> 

PEOPLE  ex  rel.  HECKBR-JONBS-JBW- 

ELL  MILLING  CO.  v.  BARKER 

et  al..  Tax  Commissioners. 

(Court  of  Appeals  of  New  York.     Oct  8, 1896.) 

Taxation  —  Fobeion  Corporations  —  DBDOCTiNa 
Debts— Review  of  Assbssmekt. 

1.  The  asBessment  made  on  a  foreign  cor- 
poration under  Laws  1855,  c.  37,  will  not  be  dis- 
turbed on  reriew  where  the  corporation's  claim 
that  its  indebtedness  exceeded  its  assets  ap- 
peared, from  its  own  disclosure,  to  be  improba- 
ble, and  there  was  evidence  to  sustain  the  valua- 
tion aaseased. 

2.  A  promis.!  to  pay  at  a  future  day  ia  not 
a  "sum  invested,"  within  the  meaning  of  Laws 
1855,  c.  37,  providing  that  nonresidents  doinK 
business  in  the  stale  "shall  t>e  assessed  and  '.  x- 
ed  on  all  sums  invested  in  any  manner  in  said 
business."  People  ex  rel.  Thurber-Whylaiid 
Co.  V.  Barker,  fe  N.  B.  1078,  141  N.  Y.  118, 
distinguisbed. 

Appeal  from  supreme  court,  general  term,. 
First  department 

Certiorari  by  the  Hecker-Jones-Jewell  Mill- 
ing Company  against  Edward  P.  Barker  and 
others,  commissioners  of  taxes,  to  review  as- 
sessment of  relator's  personal  property.  The 
order  of  the  special  term  dlamlsslng  the  writ 
was  afllrmed  by  the  general  term  (33  N.  Y. 
Supp.  221),  and  the  relator  appeals.  Modi- 
fled. 

John  M.  Bowers,  for  appellant  D.  J.  Dead, 
for  respondents. 

FECKHAM,  J.  The  above  relator  obtain- 
ed two  writs  of  certiorari  under  chapter  269- 
of  the  Laws  of  1880,  for  the  purpose  of  re- 
viewing the  action  of  the  above  defendants 
in  assessing  the  relator  for  all  sums  Invested 
In  Ite  business  in  this  state  In  the  years 
1893  and  1894,  a  separate  writ  having  issued. 
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for  each  assessment.  The  defendants  were 
commissioners  of  taxes,  and  composed  the 
board  of  taxes  and  assessments  of  the  city 
and  county  of  New  York,  and  they  made  an 
assessment  in  each  of  the  above  years 
ajralnst  the  relator,  which  is  a  foreign  corpo- 
ration having  money  Invested  in  this  state; 
such  assessment  being  based  upon  the  provi- 
sions of  the  act,  chapter  37  of  the  Laws  of 
1855,  one  section  of  which  reads  as  follows: 
"All  persons  and  associations  doing  business 
in  the  state  of  New  York  as  merchants, 
bankers  or  otherwise,  either  as  principals  or 
partners,  whether  special  or  otherwise,  and 
not  residents  of  this  state,  shall  be  assessed 
and  taxed  on  all  sums  Invested  in  any  man- 
ner in  said  business  the  same  as  If  they  were 
residents  of  this  state,  and  said  taxes  shall 
be  collected  from  the  property  of  the  firms, 
persons  or  associations  to  which  they  sever- 
ally belong."  The  relator  disputes  the  valid- 
ity of  each  assessment    The  defendants,  In 

1893,  assessed  the  relator  at  a  certain  sum, 
after  deducting  that  portion  of  its  Indebted- 
ness which  they  decided  had  been  incurred 
in  this  state  in  the  purchase  of  property  here- 
in;   and  In  181)4  they  made  an  assessment 

.without  deducting  any  of  the  indebtedness 
of  the  relator  whatever.  The  relator  claims 
that  the  defendants,  in  1893,  did  not  deduct 
all  its  Indebtedness  which  had  been  incurred 
In  the  purchase  of  property  within  this  state, 
and  that.  If  they  had  done  so,  there  would 
have  been  no  assessment  made  against  it 
here.  It  also  claims  that  the  assessment  of 
1894  was  void  because  of  the  refusal  of  the 
defendants  to  make  any  deduction  whatever 
for  any  Indebtedness.  The  reason  for  the 
difference  in  the  two  assessments  is  based 
by  the  defendants  upon  the  decision  of  this 
court  In  People  ex  rel.  Thurber-Whyland  Co. 
y.  Barker,  reported  In  141  N.  T.  118,  35  N.  E. 
1073.  That  case  was  decided  here  subse- 
quent to  the  assessment  of  1883  and  prior  to 
that  of  1894.  The  defendants  were  of  opin- 
ion that  the  decision  in  question  covered  this 
case,  and  obliged  them  to  assess  the  relator 
without  making  any  deduction  for  any .  in- 
debtedness whatever,  even  though  such  In- 
debtedness, or  some  portion  thereof,  were  in- 
curred In  the  purchase  of  the  assets  in  this 
state,  for  which  the  assessment  of  1891  was 
made. 

Prior  to  the  time  for  finally  making  the  as- 
sessment for  each  of  the  two  years  1893  and 

1894,  respectively,  the  relator  rendered  to 
the  defendants  a  verified  written  statement 
of  the  condition  of  the  company  as  of  the 
second  Monday  of  January  in  each  of  such 
years.  The  statement  of  1893  shows  that 
the  total  gross  assets  In  all  parts  of  the 
world  then  belonging  to  the  relator  amount- 
ed to  $4,615,326.07,  and  from  that  sum  it 
was  claimed  should  be  deducted  the  amount 
assessed  against  It  for  its  real  estate,  be- 
ing $451,300,  and  the  sum  of  $2,500,000  for 
bonds  issued  by  It,  and  also  $2,567,000  for 
further  indebtedness  incurred  by  It  In  the 


course  of  its  business,  thus  claiming  a  total 
of  deduction  for  indebtedness  (including  the 
assessment  tor  real  estate)  of  $5,518,300,  or 
almost  $1,000,000  of  debts  over  assets,  and 
reducing  the  assessment,  of  course,  to  noth- 
ing. It  does  not  appear  that  any  receiver  of 
the  company  has  been  appointed  or  applied 
for,  or  that  any  proceedings  have  been  taken 
or  were  contemplated  for  the  winding  up  of 
what  by  these  statements  would  appear  to 
be  a  hopelessly  insolvent  concern.  The  pres- 
ident of  the  company  was  examined  In  re- 
gard to  the  assessment  of  1893,  befcwe  the 
commissioners;  and  he  testified  that  the  com- 
pany was  organized  August  27,  1892,  less 
than  seven  months  prior  to  the  making  of 
this  statement  The  president  further  testi- 
fied that  the  nominal  capital  was  $5,000,000, 
$2,000,000  of  preferred  and  $3,000,000  of  com- 
mon stock;  that  $2,000  in  cash  were  paid  in- 
to the  treasury  for  20  shares  of  its  capital 
stock  at  par,  and  that  sum  was  paid  out  for 
corporation  expenses.  He  was  unable  to 
state  whether,  in  issuing  the  stock  at  the 
time  the  CMnpany  was  organized,  it  acquired 
anytttng  beyond  the  tangible  assets  of  the 
firm  or  parties  whose  property  was  purchas- 
ed. The  first  meeting  of  the  directors  was 
held  August  27,  1892;  and  at  that  meeting 
Its  bonds,  secured  by  mortgage,  were  issued, 
and  820  of  them,  of  $1,000  eaiih,  were  sold 
for  cash  at  par,  and  the  money  brought  into 
New  York,  and  deposited  in  the  bank  vrith 
which  the  company  did  business,  and  was 
subsequently  used  for  the  purchase  of  mer- 
chandise used  by  the  company.  The  ques- 
tion was  then  asked  of  him,  "And  the  rest 
of  the  capital  stock  and  the  balance  of  the 
bonds  were  issued  In  exchange  for  real  and 
personal  property?"  and  he  answered,  "Yes." 
From  this  statement  of  1893,  and  from  the 
examination  of  the  president  of  the  company, 
it  appears  that  all  but  $2,000  of  its  capital 
stock  of  $5,000,000,  and  the  $2,500,000  of  its 
bonds,  had  been  Issued  in  exchange  for  prop- 
erty, real  and  personal,  between  the  27th  day 
of  August,  1893,  and  the  second  .Monday  of 
January,  1894,  the  cash  for  the  $820,000  of 
bonds  issued  having  been  used  for  the  pur- 
chase of  merchandise.  Further  than  thte,  it 
appears  that  $2,507,000  of  further  indebted- 
ness had  been  incurred  upon  its  notes  for  bor- 
rowed money,  loans  to  it  on  collateral,  and 
on  bills  tor  merchandise.  This  would  make 
about  $10,000,000  Invested  by  the  relator 
within  this  short  period,  and  yet  It  makes  a 
statement  that  its  total  gross  assets  existing 
on  the  second  Monday  of  .January,  1893. 
amounted  to  but  $4,615,326.07.  No  explana- 
tion is  vouchsafed  for  these  seemingly  most 
unfortunate  Investments.  It  might,  perhaps, 
be  thought  there  was  a  mistake  in  the  rec- 
ord from  which  I  have  quoted,  and  that  the 
stock  had  in  fact  never  been  issued  to  any 
such  amount  The  statement  for  1894  wou'.d 
seem  to  show  th^e  was  no  mistake  of  that 
nature,  for  it  is  there  stated  that  the  entire 
share  capital,  except  the  20  shares  already 
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spoken  ot,  and  the  entire  Issue  of  bonds, 
except  the  820  sold  for  cash,  were  exchanged 
for  property,— $10,000,000  of  Investments  In 
fiye  months,  and  at  the  end  thereof  less  than 
$5,000,000  left  In  January,  1895,  Its  relative 
condition  was  about  the  same.  Its  gross  as- 
sets had  shrunk  from  $4,615,326.07  to  $3,46(3,- 
919,  being  considerably  over  $1,000,000,  but  Its 
Indebtedness  was  less  by  $1,046,500.  And 
yet  this  (seemingly)  InBoIrent  corporation  is 
paying  interest  on  its  bonded  indebtedness 
and  dividends  upon  its  stock.  These  facts 
call  for  explanation.  Tb»%  is  no  doubt  that 
the  astute  and  able  counsel  for  the  city 
would  have  made  the  effort  to  obtain  it  had 
not  the  defendants  proceeded  ux>on  tue  theory 
as  to  the  tax  of  1894  that  the  amount  of  in- 
debtedness was  in  any  aspect  immaterial,  and 
the  amount  of  assets  in  this  state  was  suffi- 
cient for  an  assessment  for  189:1,  which  would 
be  fair  If  no  deduction  for  indebtedness  were 
allowed.  As  to  the  assessment  for  1893,  m 
which  there  was  some  allowance  for  indebt- 
edness, the  relator  claims  that  the  entire  face 
value  of  three  of  the  items  entering  into  that 
assessment,  viz.  for  machinery  and  tools,  of- 
fice furniture,  and  horses  and  trucks,  making 
a  total  of  over  $800,000,  should  have  been  de- 
ducted in  addition  to  the  amount  already  al- 
lowed by  the  defendants  for  Indebtedness  in- 
curred for  the  purchase  of  assets  in  tnis 
state.  The  decision  of  the  defendants  in  this 
regard  as  to  what  amount  of  indebtedness 
was  actually  incurred  in  the  purchase  of  the 
assets  in  this  state  in  1893  was  made  upon 
a  question  of  fact  in  regard  to  which  the  evi- 
dence on  the  part  of  the  relator  was  by  no 
means  of  that  clear  and  convincing  character 
which  could  leave  no  doubt  as  to  the  fact. 
The  assessment  itself  depended  also  upon  the 
different  kinds  of  property  making  up  the  as- 
sets of  the  relator  In  this  state,  and  it  was 
not  made  at  all  plain  as  to  what  the  real  and 
true  value  of  such  assets  was.  We  do  not 
feel  called  upon  to  review  and  reverse  the  de- 
termination of  the  defendants  as  to  the  true 
amount  for  which  the  relator  should  be  as- 
sessed toe  the  year  1883.  There  was  some 
evidence  to  support  their  determlnntlon,  and 
that  Is  sufficient  for  us.  It  is  not  plain  that 
any  erroneous  theory  of  assessment  was 
adopted.  The  orders  of  the  special  and  gen- 
eral terms  will  therefore,  as  to  that  assess- 
ment, be  affirmed. 

We  are  now  brought  to  the  consideration  of 
the  assessment  for  1894,  founded  upon  the 
Thurber-Whyland  Co.  Case,  above  referred  to. 
We  think  an  erroneous  use  has  been  made  of 
the  decision  of  this  court  in  that  case,  and 
that  the  assessment  now  before  us  for  1894 
must  be  set  aside.  Upon  another  examination 
of  the  question,  carried  on  by  the  defendants 
(commissioners),  a  more  thorough  investiga- 
tion may  be  made,  so  far  as  it  shall  appear 
necessary,  for  an  accurate  assessment  against 
the  relator  for  all  sums  Invested  by  it  in  this 
state. 

The  question  Is  as  to  the  true  construction 


to  be  given  those  words  of  the  statute  which 
provide  that  all  persons,  nonresidents  of  the 
state,  and  doing  business  herein,  "shall  be  as- 
sessed and  taxed  on  all  sums  invested  in  any 
manner  in  said  business  the  same  as  if  they 
were  residents  of  this  state,"  etc.  The  Case 
of  Thurber-Whyland  Co.  held  that  a  foreign 
company  having  assets  in  a  foreign  state 
could  not  Invest  some  of  Its  capital  here,  and 
rightfully  claim  a  deduction  from  such  sum 
invested  of  all  its  indebtedness.  That  com- 
pany admitted  an  Investment  here  of  at  least 
$750,000,  and  its  total  indebtedness  was  over 
$1,200,0(X),  consisting  of  open  accounts  and  of 
bills  payable.  There  was  no  claim  set  up 
as  to  the  right  specially  to  deduct  the  spe- 
cific indebtedness  arising  upon  the  purchase 
of  the  very  assets  In  New  York  In  regard  to 
which  the  assessment  had  been  made.  Very 
possibly,  language  was  used  in  that  case  in 
the  course  of  the  opinion  which  might  be 
capable  of  a  construction  broader  than  was 
called  for  by  the  facts  appearing  in  that  rec- 
ord. If  so,  it  would  be  but  another  illustra- 
tion of  the  truth  and  importance  of  the  prin- 
ciple which  makes  it  necessary  to  construe 
the  language  used  in  judicial  opinions  strict- 
ly with  reference  to  the  facts  which  exist  la 
the  case  which  is  decided.  It  was  stated  In 
that  case  that  the  court  was  of  opinion  that 
the  act  did  not  contemplate  the  deduction  of 
debts  from  the  sum  Invested  in  this  state  by 
nonresidents.  As  then  applied,  the  language 
was  appropriate,  although  it  might  well  have 
been  more  definite  and  precise.  That  com- 
pany had  assets  at  its  home  office  enough  to 
permit  a  deduction  of  all  Indebtedness  as- 
serted, and  there  was  no  claim  that  was  ar- 
gfued  that  any  of  it  had  been  incurred  in  the 
purchase  of  property  in  this  state  which 
formed  the  basis  of  the  assessment.  Under 
such  circumstances,  we  held,  and,  as  we 
think,  properly  held,  that  the  place  for  the  de- 
duction of  general  Indebtedness  was  the  resi- 
dence of  the  person  or  corporation,  and  that 
the  sum  invested  here  should  not  be  dimin- 
ished by  a  deduction  of  any  part  of  such  gen- 
ei«l  indebtedness.  The  question  we  are  now 
to  decide  is,  what  is  the  sum  Invested  in  this 
state  by  a  foreign  corporation  which  pur- 
chases property  here,  and  pays  cash  for  a 
portion  of  it,  and  promises  to  pay  the  bal- 
ance at  some  future  day? 

This  relator  is  engaged  in  the  business  of 
milling  in  this  state.  Suppose  it  brought 
$100,000  taito  this  state,  and  bought  $200,000 
worth  of  wheat  to  be  manufactured  into 
flour,  and  paid  for  It  with  the  $100,000  in 
cash,  and  gave  its  notes  for  the  balance,  the 
ownership  of  the  wheat  passes  to  the  re- 
lator by  the  purchase,  and  in  that  sense  it 
can  be  said  it  owns  wheat  to  the  amount  or 
value  of  $200,000.  Has  it,  however,  under 
this  statute,  invested  In  this  state  any  sum 
beyond  the  $100,000  which  it  paid  in  cash  for 
the  wheat?  Is  Its  promise  or  liability  to  pay 
the  other  $100,000  a  sum  invested  in  this 
state  by  it,  and  Is  it  the  some  as  cash  for  the 
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purpose  of  taxation?  Is  the  fact  that  the 
company  has  in  its  possession,  as  ostensible 
owner,  the  $200,000  in  value  of  wheat,  oon- 
clnsive  evidence  that  the  company  has  In- 
vested that  sum  in  its  business  in  this  state, 
when  in  truth  it  has  paid  a  sum  amounting 
to  but  half  its  value,  and  has  promised  to 
pay  the  balance  at  some  future  time?  It 
seems  to  us  there  can  be  but  one  answer  to 
these  questions.  The  sum  Invested  is  the 
sum  paid,  and  not  the  sum  which  is  promised 
to  be  paid  on  a  future  occasion.  It  is  true 
the  purchaser  has  in  its  possession  wheat 
to  the  value  of  $200,000,  but  it  cannot  be  said 
to  have  invested  (200,000  in  the  purchase  of 
the  wheat  as  long  as  it  has  in  fact  paid  but 
one-half  that  sum,  and  has  simply  promised 
to  pay  the  other  half  at  a  future  day.  No 
part  of  the  value  of  the  wheat  Is  lost  to  taxa- 
tion by  this  holding;  neither  is  the  sum 
which  was  brought  into  the  state  by  the  re- 
lator and  invested  in  the  wheat.  The  ven- 
dor of  the  wheat  Is  taxed  for  the  $100,000  he 
has  received  as  part  payment  for  the  same, 
and  he  is  also  taxed  for  the  $100,000  of  notes 
be  has  received  from  the  purchaser  of  the 
wheat  on  account  of  the  balance  due  for  the 
purchase  money;  and  the  relator  is  taxed 
the  $100,000  cash  it  has  brought  into  the 
state,  and  invested  in  this  wheat;  and  there 
is  thus  an  assessment  of  $300,000  made  be- 
tween these  two,  the  vendor  and  the  vendee 
of  the  wheat,  and  that  is  all  the  property  that 
is  then  subject  to  taxation.  To  tax  the  full 
value  of  the  wheat  In  the  hands  of  the  pur- 
chaser is  in  reality  to  tax  the  purchaser  on 
its  own  indebtedness.  Its  promise  to  pay  in 
the  future  the  other  $100,000  is  not  a  sum  in- 
vested by  it  here  until  it  has  redeemed  its 
promise  and  paid  its  notes.  The  transaction 
Is  in  truth  substantially  the  same  whether 
the  payment  has  been  secured  by  a  chattd 
mortgage  on  the  wheat  or  not,  although,  if 
the  payment  have  been  thus  secured,  the  pur- 
chaser has  not  even  obtained  an  unincum- 
bered title  to  the  wheat  until  the  payment  Is 
made.  And,  so  long  as  the  property  pur- 
chased has  not  been  paid  for  in  full,  then  the 
amount  still  due  upon  it  ought  to  be  deduct- 
ed, as  not  representing  any  sum  invested  by 
the  purchaser  In  this  state.  Otherwise,  it  is 
to  say  that  the  relator  has  invested  a  sum  In 
this  state  by  merely  promising  to  do  so  at 
some  future  day.  If,  after  the  purchase,  the 
wheat  should  appreciate,  the  whole  of  such 
appreciation  would,  of  course,  go  towards 
swelling  the  amount  Invested  by  the  relator 
in  this  state,  and  the  contrary  would  be  the 
case  If  It  should  depreciate.  The  indebted- 
ness being  a  fixed  quantity  in  both  cases,  it 
would  not  be  altered  or  afFected  by  either 
event.  The  same  thing  would  happen  in  case 
the  relator  purchased  the  wheat  and  paid 
nothing  for  it,  but  gave  its  notes,  even  with- 
out a  mortgage,  for  the  whole  amount.  In 
such  case  the  relator  could  not  be  said  to 
have  Invested  any  sum  In  its  business,  as- 
suming, of  course,  that  the  wheat  was  wwrth 


no  more  than  its  purchase  price.  Instead  of 
paying,  it  had  simply  promised  to  pay  for  it. 
The  vendor  in  such  case  would  be  assessed 
on  the  notes  he  took  for  the  price  of  the 
wheat,  instead  of  for  the  wheat  Itself,  and 
the  relator  would  not  be  assessed  at  all. 
This  would  be  right  because  no  more  proper- 
ty had  been  created  by  the  sale  than  existed 
before  its  consummation,  and  there  would  be 
an  assessment  levied  for  the  full  amount  that 
had  been  levied  before,  or  which  would  have 
been  levied  if  no  sale  had  been  made.  Tbe 
relator  would  not  have  Invested  any  sum  In 
its  business  until  it  paid  something  on  its 
notes,  or  until  the  property  purchased  had  ap- 
preciated beyond  the  purchase  price  thereof. 
A  gift  of  the  property  would  be  different  In 
that  case,  while  the  relator  would  not  have 
actually  taken  money  or  brought  it  into  tbe 
state  for  investment  and  invested  it  In  tbe 
property,  yet  it  would  have  received  the  prop- 
erty as  absolute  owner,  with  no  outstanding 
liabilities  to  pay  for  it,  and,  being  in  such 
case  the  owner  of  the  iHx>perty,  it  would  an- 
swer the  description  of  a  sum  Invested  In  its 
business,  and  thus  be  liable  to  assessment 
under  the  act 

This  treatment  at  the  question  la  not  in 
fact  to  be  regarded  in  the  light  of  a  strict  de- 
duction of  debts  from  assets.  It  la  constm- 
ing  the  meaning  of  the  statute,  and  deter- 
mining what  in  reality  is  the  sum  invested 
by  a  nonresident  Individual  or  corporation, 
under  these  circumstances,  In  the  business  in 
which  he  or  it  Is  engaged  in  this  state.  It  is 
not  adjusting  the  equities  as  spoken  of  in  the 
ThurbeivWhyland  Co.  Case,  which  we  then 
held  should  be  done  at  the  place  where  the 
corporation  was  a  resident.  It  Is  a  different 
thing  from  ascertaining  the  general  and  gross 
assets  of  a  nonresident  to  be  found  within 
the  state,  and  from  that  sum  deducting  all 
its  debts  whenever  and  upon  whatever  cause 
incurred.  The  nonresident  corporation  in- 
vesting a  sum  of  money  In  this  state  is  to  be 
assessed  for  the  full  sum  it  invests  here,  al- 
though it  may  owe  debts  enough  outside  of 
such  Investment  to  render  it  insolvent  mie 
Indebtedness  it  has  incurred  in  the  transac- 
tion from  which  the  purchase  of  the  property 
is  the  result  is  no  part  of  the  sum  it  has  in- 
vested in  such  purchase,  and  no  assessment 
can  be  made  which  includes  the  amount  of 
that  Indebtedness.  But  the  stock  which  a 
corporation  issues  In  payment  for  property  is 
not  a  debt  incurred  by  it.  The  scrip  tor  the 
stock  Is  merely  a  certificate  to  the  h<4der  to 
certify  as  to  his  interest  in  the  property  of 
the  corporation,  which  Interest  is  his  share  of 
the  property  that  remains  to  it  after  the  pay- 
ment of  all  its  debts. 

Construing  tbe  statute  as  we  do,  it  follows 
that  the  assessment  of  1884  cannot  stand. 
Upon  a  rehearing  of  the  case  by  the  assess- 
ors, it  will  be  most  appropriate  to  endeavor 
to  learn  what  kind  of  property  waa  obtained 
In  exchange  for  the  stock,  bonds,  and  notes 
of   the  company,  amounting  to  $10,000,000, 
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where  it  Is  situated,  how  much  It  Is  In  fact 
worth,  or  what  has  become  of  it,  and  how  It 
has  to  the  extent  claimed  di8ai^>eared  or 
shrunk  In  value.  It  is  a  case  which,  indeed, 
calls  for  rigid  examination  and  investigation, 
to  leam,  if  possible,  how  a  corporation  seem* 
ingly,  by  Its  prepared  statements,  insolvent, 
can  go  on  and  pay  interest  on  its  mortgage 
debt,  dividends  on  its  stock,  and  keep  clear 
of  all  hostile  steps  from  Its  other  creditors. 
Our  conclusion  is  that  the  orders  of  the  gen- 
eral and  special  terms  in  relation  to  the  as- 
sessment of  1893  must  be  affirmed,  with 
costs,  and  those  in  regard  to  the  assessment 
of  1894  must  be  reversed,  and  the  defendants 
directed  to  make  a  new  assessment  in  con- 
formity to  the  facts  and  to  the  views  set 
forth  in  this  opinion.  All  concur.  Ordered 
accordingly. 

(147  N.  T.  UT) 

In  re  GARVET. 

In  re  BARBY  et  al. 

<Coart  of  Appeals  of  New  York.     Oct  8, 1885.) 

VOTBRS — RbbIDEST— BEMINA.BT  OF  LsiHNINO. 

1.  Under  Const,  art.  2,  f  8,  providing  that 
no  person  can  gain  or  lose  bia  residence  as  a 
voter  by  his  presence  or  absence  as  a  student  at 
a  seminary,  the  intent  to  change  the  legal  resi- 
dence must  be  shown  by  acts  indq>endent  of  a 
person's  presence  as  a  stndent  to  entitle  him  to 
vote  in  the  new  locality. 

2.  Bividence  that  one  going  to  a  seminary 
town  as  a  student  notified  the  registrar  of  his 
former  residence  to  strike  hia  name  from  the 
voting  list,  as  he  bad  changed  his  legal  resi- 
dence, and  the  authorities  of  the  seminary  that 
he  had  become  a  resident  of  the  seminary  town, 
shows  his  intent  to  change  hia  legal  residence 
by  acts  inde^ndent  of  hia  presence  as  a  stn- 
dent, as  required  by  Const,  art  2,  g  3. 

8.  Evidence  that  a  person  had  a  legal  resi- 
dence in  a  place  prior  to  becoming  a  student  at 
a  seminary  in  the  place,  and  that  he  intends  to 
remain  there  after  his  course  of  study  is  com- 
pleted, does  not  bring  him  within  the  provisions 
4>f  Const  art.  2,  S  3,  that  no  person  can  gain  or 
lose  his  residence  as  a  voter  by  his  presence  or 
absence  as  a  stndent  at  a  seminary. 

4.  Under  Const  art  2,  S  3,  providing  tliat 
no  person  can  gain  or  lose  nis  residence  as  a 
voter  by  reason  of  his  presence  or  absence  as 
a  student  at  a  seminary,  evidence  that  a  person 
went  to  a  seminary  sts  a  stndent:  that  he  en- 
gaged in  the  business  of  bookselling,  and  was 
also  lay  reader  m  a  chnrdh;  that  he  was  not 
obliged,  and  did  not  intend,  to  leave  the  semi- 
naiy  after  liis  course  of  study  is  ended, — ^is  in- 
sufficient  to  show  a  legal  residence  in  the  sem- 
inary town. 

6.  Under  Const,  art.  2,  {  3,  providing  that 
no  person  can  gain  or  lose  his  residence  as  a 
voter  by  his  presence  or  absence  as  a  stndent  at 
a  seminary,  evidence  that  a  person  went  to  a 
place  as  a  stndent  at  a  seminary  therein,  and 
also  as  a  teacher,  and  intends  to  establish  his 
residence  at  the  seminary  after  his  course  of 
study  is  ended,  is  insufficient  to  show  a  legal 
residence  in  the  seminary  town. 

Appeal  from  supreme  conrt,  general  term, 
First  department 

Application  by  Peter  J.  Garvey  against 
John  Neilson  Barry  and  others  to  have  de- 
fendants' names  stricken  from  a  registry 
list.  From  an  order  of  the  general  term  (32 
N.  Y.  Supp.  689)  affirming  an  order  of  the 


special  term  striking  the  names  of  Barry 
and  certain  others  of  the  defendants,  they 
appeal.    Reversed  in  part 

George  F.  Canfield,  for  appellants.  Frank- 
lin Bien,  for  respondent 

BABTLETT,  J.  This  is  an  appeal  from  an 
order  of  the  general  term.  First  department, 
affirming  an  order  of  the  special  term,  made 
on  the  23d  day  of  Novemtter,  1894,  striking 
from  the  registry  list  of  voters  in  the  city  of 
New  York  the  names,  among  others,  of  the 
appellants,  Jolm  Neilson  Barry,  Henry  Mee- 
ier,  George  Gunnell,  Jr.,  and  Thomas  Henry 
Yardle^y.  The  question  as  to  where  students 
of  any  seminary  of  learning  In  the  city  of 
New  York  are  entitled  to  vote  has  given  rise 
to  much  litigation,  and,  not  unfrequently, 
led  to  unseemly  proceedings  on  the  days  of 
registration  and  election.  Before  consider- 
ing the  cases  of  the  present  appellants,  it  is 
proper  to  call  attention  to  the  rule  laid  down 
by  this  court  in  Re  Goodman,  146  N.  Y.  284, 
40  N.  B.  769,  where  Judge  Finch  wrote  the 
(pinion.  In  that  case  it  was  conceded  that 
Bainton,  the  appellant,  was  a  resident  of  the 
state  and  of  the  county,  and  entitled  to  vote 
in  the  city  of  New  Yvek,  but  it  was  denied 
that  he  acquired  any  right  to  vote  in  the 
election  district  in  which  the  seminary  which 
he  entered  and  in  which  he  took  rooms  was 
situated.  It  was  admitted  that  he  could 
have  registered  in  another  district,  which 
was  his  residence  prior  to  his  removal  to  the 
seminary,  and  would  have  l>een  a  qualified 
voter  there,  and,  as  Judge  Finch  puts  it  "the 
precise  contention  being  that  he  did  not  lose 
his  residence  there  by  removing  to  the  sem- 
inary, nor  gain  a  new  residence  in  the  sem- 
inary district  by  his  presence  in  it  as  a  stu- 
dent" This  contention  was  upheld,  and  the 
order  affirmed,  declaring  the  appellant  to  be 
a  voter  In  the  district  where  he  last  resided 
prior  to  his  removal  to  the  seminary.  Judge 
Finch,  In  his  opinion,  further  says:  "We  do 
not  mean  to  say  that  a  voter  may  not  change 
his  legal  residence  into  a  new  district  in 
spite  of  the  fact  that  he  becomes  a  student 
In  an  Institution  of  learning  therein,  but  the 
facts  to  establish  such  a  change  must  be 
wholly  independent  and  outside  of  his  pres- 
ence in  the  new  district  as  a  student  and 
should  be  very  clear  and  convincing  to  over- 
come the  natural  presumption.  In  the  pres- 
ent case  there  were  no  such  facts.  Presum- 
ably rooms  in  the  seminary,  rented  to  stu- 
dents, are  to  be  occupied  only  during  the 
prescrilied  period  of  study,  and  not  perma- 
nently as  a  residence,  and  there  was  nothing 
l>efore  the  court  to  show  any  change  of  resi- 
dence beyond  the  temporary  presence  at  the 
institution  for  the  pre8cril>ed  period  of  study. 
This  construction  obeys  literally  the  consti- 
tutional mandate,  and  does  not  necessarily 
disfranchise  a  single  citizen.  It  merely  rec- 
ognizes and  applies  the  admitted  truth,  acted 
upon  at  every  election,  that  the  voting  resl- 
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deuce  may  be  In  one  place  and  the  actual 
abode  In  another.  Usually,  perhaps  always, 
the  voting  residence  remains  unchanged  un- 
til a  new  residence  Is  actually  acquired,  but 
there  can  be  no  such  acquisition  meielj  by 
an  abode  as  a  student  In  an  institution  of 
learning.  Something  else  beyond  that  fact, 
and  wholly  Independent  of  it,  must  occur  to 
effect  the  change.  The  intention  to  change 
Is  not  alone  siifflcient.  It  must  exist,  but 
must  concur  with,  and  be  manifested  by,  re- 
sultant acts  which  are  Independent  of  the 
presence  as  a  student  in  the  new  locality." 
In  the  light  of  this  rule  we  will  consider 
separately  the  cases  of  these  appellants,  as 
each  presents  its  own  peculiar  facts. 

Article  2,  I  3,  of  the  constitution  of  this 
state,  as  it  existed  in  November,  1894,  and 
exists  now,  reads  as  follows  in  regard  to  the 
questimi  under  examination,  viz.:  "For  the 
purpose  of  voting  no  person  shall  be  deemed 
to  have  gained  or  lost  a  residence,  by  reason 
of  his  presence  or  absence,  whUe  employed 
in  the  service  of  the  United  States,  •  •  • 
nor  while  a  student  of  any  seminary  of 
learning."  It  will  be  observed  that  the  con- 
stitution explicitly  provides  that  residence 
cannot  be  gained  or  lost  by  reason  of  pres- 
ence or  absence  of  a  student  of  any  seminary 
of  learning.  It  is  therefore  in  harmony  with 
this  provision  to  require  that  the  Intent  to 
change  the  legal  residence  must  be  manifest- 
ed by  acts  which  are  independent  of  the  al- 
leged voter's  presence  as  a  student  in  the 
new  locality. 

The  appellant  John  Nellson  Barry  made 
affidavit  on  the  16th  day  of  November,  1894, 
that  two  years  before  that  time  he  moved 
to  the  city  of  New  York  with  the  intent  and 
purpose  ot  making  that  place  his  permanent 
residence;  that  be  went  at  once  to  No.  175 
Ninth  avenue,  where  he  took  up  his  resi- 
dence, it  being  a  part  of  the  property  of  the 
General  Theological  Seminary  of  the  Episco- 
pal Church,  and  entered  upon  his  course  as  a 
student  Barry  went  to  the  city  of  New 
York  from  the  state  of  Virginia,  where  he 
had  resided  and  voted,  and  on  the  19th  of 
November,  1892,  he  addressed  to  the  regis- 
trar of  Warrenton,  Va.,  a  letter,  in  which  he 
notified  him  that  he  had  changed  his  resi- 
dence to  the  city  of  New  York,  and  that  his 
name  should  no  longer  remain  on  the  list  of 
registered  voters,  and  requested  him  to  take 
it  off.  On  the  same  day  he  addressed  a  let- 
ter to  Bishop  Henry  C.  Potter,  of  the  city  of 
New  York,  in  which  he  said:  "It  is  not  my 
Intention  to  resume  my  legal  residence  there 
[Warrenton],  or  at  any  other  place  In  Vir- 
ginia. On  the  contrary,  my  intention  is  to 
reside  and  vote  in  New  York.  Clearly  my 
legal  residence  is  not  at  Warr^iton,  Virginia. 
As  to  my  'actual  residence,'  if  the  term  as 
used  In  the  canon  has  any  different  mean- 
ing from  the  term  'legal  residence,'  I  con- 
sider that  I  am  in  point  of  fact  an  actual 
resident  of  New  York  City.  My  ecclesias- 
tical residence  Is  here,  my  legal  residence  is 


here,  and  I  am  actually  living  here,  without 
any  present  intention  of  assuming  a  resi- 
dence legal,  ecclesiastical,  or  actual  any- 
where else.  *  *  *  Hoping  that  this  state- 
ment of  facts  will  satisfy  you  as  to  my  being 
a  resident  of  this  diocese,  and  that  you  will 
receive  me  as  a  postulant,  I  am,"  etc.  It 
will  be  observed  that  these  letters  were  writ- 
ten immediately  after  the  general  election  of 
1892,  and  relate  to  the  ecclesiastical  status 
of  Barry,  and  his  right  to  be  received  as  a 
postulant  by  reason  of  bis  residence  in  the 
diocese  of  New  York.  We  think  Barry's 
case  clearly  discloses  the  intent  to  change 
his  legal  residence  by  acts  which  were  inde- 
pendent of  his  presence  as  a  student  in  the 
seminary.  There  was  a  full  compliance  with 
the  rule  laid  down  In  the  Ooodman  Case,  and 
it  follows  that  Barry's  name  was  Improperly 
stricken  from  the  registry  list 

The  appellant  Henry  Hesler  made  an  affida- 
vit which  disclosed  the  following  facts,  among 
others,  viz.:  He  had  resided  In  the  city  of 
New  York  since  October,  1889,  and  from  No- 
vember, 1802,  to  May,  1893,  he  lived  in  a 
boarding  house  at  No.  52  West  Twenty-Fh^t 
street  in  the  city  of  New  York.  In  the  sum- 
mer of  1803  he  spent  his  vacation  on  Long 
Island,  and  the  following  September  he  en- 
tered the  General  Theological  Seminary  as  a 
student  and  took  a  room  in  the  semina- 
ry building.  No.  175  Ninth  avenue,  and 
entered  at  once  upon  his  studies.  Mesier 
swears  that  his  intention  to  remain  in  New 
York  Is  not  conditioned  upon  or  limited  to  the 
duration  of  the  seminary  course  which  he  is 
pursuing,  nor  is  he  required  to  give  up  his 
residence  at  the  seminary  at  the  termination 
of  such  course,  but  that  he  can  occupy  his 
room  Indefinitely,  so  long  as  he  finds  it  con- 
venient to  pursue  the  study  of  theology.  Un- 
der the  rule  laid  down  in  the  Goodman  Case, 
Mesier  did  not  lose  his  residence  at  No.  52 
West  Twenty-First  street  Ills  last  place  of 
residence  before  entering  the  seminary;  and 
he  has  at  all  times  been  legally  entitled  to 
register  and  vote  in  the  election  district  in  which 
that  house  is  situated.  The  order  appealed 
from  in  his  case  must  be  affirmed. 

The  appellant  George  Gunneil,  Jr.,  places  be- 
fore us  the  following  material  facts,  viz.:  He 
was  a  resident  of  Pennsylvania,  but  In  1887 
he  came  to  this  state  to  attend  Hobart  Col- 
lege at  Greneva.  In  1891  he  settled  in  the 
town  of  Sodus  Centre,  in  this  state,  with 
the  purpose  and  intent  of  becoming  a  resident 
of  that  town.  In  September,  1802,  he  entered 
the  General  Theological  Seminary  in  the  city 
of  New  York  as  a  student  and  occupied  a 
room  at  No.  175  Ninth  avenue.  While  a  stu- 
dent he  engaged  in  the  business  of  booksell- 
ing, and  was  a  lay  reader  in  the  Church  of  the 
Heavenly  Rest.  He  is  not  obliged  to  give  up 
his  room  at  the  seminary  at  the  termination 
of  his  present  course  of  study,  and  it  Is  his 
intent  to  take  up  his  residence  In  the  sem- 
inary. We  do  not  think  these  facts  are  suf- 
ficient, Id  connection  with  the  sworn  intent  to 
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establish  a  change  of  residence  from  the  town 
of  Sodus  Centre  to  the  seminary  building  In 
the  city  of  New  Ywk.  The  facts  that  GunncU 
sold  books  and  was  a  lay  reader  are  Incidental 
to  his  course  as  a  theological  student  No  acts 
independent  of  his  presence  In  the  seminary 
as  a  student  are  disclosed.  We  think  Gunnell, 
during  his  course  as  a  student  at  the  seminary, 
remains  a  resident  of  the  town  of  Sodus  Cen- 
tre^ and  Is  entitled  to  vote  there  precisely  as  If 
be  was  employed  In  the  military  service  of 
the  United  States  and  stationed  at  some  tron- 
tler  post.  The  order  appealed  from  In  bte 
-case  must  be  affirmed. 

The  appellant  Thomas  Henry  Yardley  relies 
upon  the  following  material  facts,  viz.:  He 
was  living  with  his  mother  In  Rhode  Island  In 
1888,  when  he  went  to  college  first  In  Connec- 
ticut, then  In  Massachusetts,  and  again  In  Con- 
necticut, where  he  remained-  until  the  year 
1892.  In  the  fall  of  1892  he  entered  the  Gen- 
eral Theological  Seminary  In  the  dty  of  New 
York  as  a  student,  occupying  a  room  at  No. 
175  Ninth  avenue,  in  the  seminary  building. 
His  occupation  Is  student  and  teacher,  and  be 
-can  keep  bis  room  so  long  as  be  shall  find  It 
convenient  to  remain  there  for  the  purpose  of 
studying  theology.  His  Intent  Is  to  establish 
his  reeddence  at  the  seminary.  We  do  not 
tblnk  there  are  facts  disclosed.  Independent  of 
Yardley's  presence  as  a  student  at  the  sem- 
inary, which  establish  bis  legal  residence  there. 
During  his  entire  college  and  theological  course 
be  has  remained.  In  contemplation  of  law,  a 
resident  of  Rhode  Island  at  bis  mother's  home. 
The  order  appealed  from  In  bis  case  must  be 
affirmed. 

We  have  to  say  In  condnsion  that  unless  the 
rule  laid  down  in  the  Gtoodman  Case,  and  fol- 
lowed In  the  case  at  bar,  Is  rigidly  enforced, 
the  constitutional  provision  now  construed  will 
be  nullified.  It  may  be  urged  that  the  enforce- 
ment of  this  rule  will  render  It  well-nigh  Im- 
possible for  a  student  to  establish  a  residence 
in  a  seminary  of  learning,  but  the  very  obvi- 
ous answer  is  that  the  letter  and  spirit  of  the 
constitution  contemplate  audi  a  result  The 
sojourn  of  the  student  is  assumed  to  be  tem- 
porary, and  the  law  preserves  to  him  bis  for- 
mer residence,  notwithstanding  bis  absence 
therefrom. 

The  order  appealed  'from  is  reversed  as  to 
John  Nellson  Barry,  with  costs,  and  affirmed 
as  to  Henry  Mesier,  George  Ounnell,  Jr.,  and 
Tbomas  Henry  Yardley,  with  costs.  All  con- 
cur.   Ordered  accordingly. 


(S3  Ohio  St  US) 

SCHLOBNBAOH  et  al.  v.  STATE  ex  rel. 

PROSECUTING  ATTORNHY  OP 

HARDIN  COUNTY. 

(Supreme  Conrt  of  Ohio.    Oct  1,  1895.) 

CooNTT  CoHiiissioiiKRs— Publication  of  Ankcai, 

RSPOKT. 

The  law  does  not  anthorize  connty  com- 
missionera  to  publish  the  annual  report  required 


to  be  made  to  the  conrt  of  common  pleas  In  a 
German  newspaner. 
(Syllabns  by  the  Court) 

Error  to  circuit  court,  Hardin  county. 

Action  by  the  state,  on  the  relation  of  the 
prosecnting  attorney  of  Hardin  county, 
against  Scblocnbach  and  others,  for  an  In- 
junction. Judgm^it  for  complainant  and 
defendants  bring  error.    Affirmed. 

F.  C.  &  J.  W.  Dougherty  and  John  H. 
Smick,  for  plaintiffs  In  error.  George  E. 
Crane  and  C.  D.  Kelley,  for  defendant  In 
error. 

PER  CURIAM.  The  action  below  was 
brought  by  the  defendant  In  error  against  the 
commissioners,  auditor,  and  treasurer  of  Har- 
din county,  to  perpetually  enjoin  the  allow- 
ance and  payment  of  a  bill  presented  by 
the  plaintiff  in  error  for  publishing  in  the 
Kenton  Wocbenblatt  a  German  newspaper, 
the  detailed  report  made  to  the  court  of  com- 
mon pleas,  by  the  commissioners,  of  their 
financial  transactions  for  the  year  preceding 
the  third  Monday  of  September,  1S92,  to- 
gether with  the  report  of  the  examining  com- 
mittee tbereon.  An  injunction  was  allowed 
in  the  common  pleas,  and  upon  trial  on  ap- 
peal in  the  circuit  court  a  like  order  of  in- 
junction was  made  perpetual.  To  reverse 
this  Judgment  the  present  proceeding  is 
prosecuted. 

We  perceive  no  error  In  the  Judgment  of 
the  circuit  court  The  duty  of  the  commis- 
sioners in  regard  to  publishing  their  report 
is  governed  wholly  by  section  917  of  tbe 
Revised  Statutes,  and  that  section  does  not 
afford  authority  for  either  ordering  such  re- 
port published  in  a  German  newspaper,  or 
paying  for  the  same.  See  City  of  Cincin- 
nati V.  Bickett  26  Ohio  St  49.  Judgment 
affirmed. 


OM  Haas.  319) 

WHITTBNTON  MANUF'G  CO.  v. 

STAPLES. 

(Supreme  Judicial  (3onrt  of  Massachnsetts. 

Bristol.     Oct  4,  1895.) 

COKVBTANOB  OF  HiLL    PrIVILBOE— COKSTBCOTION 
OF  DXBD— DaMAOBB  FOB  Fl/>WAOB — 

Cbarob  of  Privilbob. 

1.  The  owner  of  several  mill  privileges  on 
a  stream,  who  maintained  on  land,  not  a  part 
of  any  privilege,  a  reservoir  dam,  essential  to 
the  reasonable  enjoyment  of  each  privilege, 
conveyed  one  of  the  privileges,  with  all  water 
rights  and  privileges  thereto  belonging,  the  gran- 
tee agreeing  to  pay  one-fifth  of  the  damage  for 
the  overflow  of  lands  caused  by  the  reservoir 
dam.  Bdd,  that  the  deed  conveyed,  as  part  of 
the  privilege,  the  right  to  the  nse  and  benefit  of 
the  dam. 

2.  The  owner  of  several  mill  privileges  on  a 
stream,  who  maintained  on  land,  not  part  of 
any  privilege,  a  reservoir  dam,  conveyed  in  1833 
the  third  privilege  to  defendant's  grantor,  who 
agreed  to  pay  one-fifth  of  the  damage  for  flow- 
age  of  land  caused  by  the  dam,  and  in  1835  the 
first  privilege  to  plaintiff's  grantor,  with  an 
agreement  that  damages  for  flowage  were  to  be 
apportioned  amon^  the  owners  of  the  several 
privileges  by  parties  agreed  on  by  tbsm.     In 
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1838  the  owners  of  priTileges  other  than  the 
third  agreed,  in  writing,  to  appoint  referees  for 
the  aDDortionment  of  damages  for  flowaxe,  "it 
being  underatood  that  the  third  mill  is  charge- 
able with  one-fifth  of  the  expenses."  In  1852 
the  owners  of  all  the  privileges  formed  a  volun- 
tary company  to  operate  the  dam  for  the  ben- 
efit of  all,  and  appointed  the  owner  of  the  first 
privilege  their  agent  to  collect  and  pay  dam- 
ages for  flowage.  When,  in  1889,  defendant  be- 
came the  owner  of  the  third  privilege,  the  mill 
was  not  in  use,  because  the  dam  had  been  car- 
ried away.  Since  1833  all  of  defendant's  pred- 
ecessors in  interest  have  paid  the  one-fifth  of 
the  damages,  and  since  18o2  have  paid  one-fifth 
part  of  the  cost  of  repairs  and  expense  of  draw- 
mg  water  from  the  dam,  assessed  as  part  of 
the  flowage  damages  to  Plaintiff's  grantor  un- 
der the  agreement  of  1862.  Defendant  did  not, 
when  he  accepted  his  deed,  have  actual  knowl- 
edge of  an  award  made  therein  for  damages  un- 
der that  agreement.  Held,  that  the  one-fifth 
part  of  annual  damages  for  flowage,  repairs, 
and  drawing  of  water  was,  by  prescription,  a 
charge  in  plaintiff's  favor,  against  the  third-mill 
privilege.  Field,  O.  J.,  and  Holmes  and  LAth- 
rop,  JJ.,  dissenting. 

Case  reserved  from  superior  court,  Bristol 
county. 

Action  br  the  Whlttenton  Manufacturing 
Company  against  Herbert  M.  Staples  to  CMU- 
pel  defendant  to  pay  his  alleged  proportion- 
al part  of  damages  for  flowage  of  land  by  a 
dam  used  in  the  operation  of  plaintiff's  and 
defendant's  mills,  for  cost  of  repairs,  and  of 
drawing  water  from  the  same.  Decree  for 
plalntifl. 

A.  M.  Alger,  for  plaintiff.  6.  E.  WUllams, 
for  defendant 

ALLEN,  J.  The  itartles  have  agreed  upon 
all  the  facts  deemed  to  be  material.  The 
Taunton  Manufacturing  Company  built  the 
reservoir  dam  on  land  owned  by  it  In  1832, 
at  a  time  when  It  was  the  owner  of  five  mill 
privileges  on  the  stream  below,  all  of  which 
were  then  In  operation.  This  dam  was  for 
the  sole  use  of  the  mills  upon  said  mill  priv- 
ileges, and  was  essential  to  the  reasonable 
enjoyment  of  all  of  the  water  powers,  as  the 
natural  flow  of  the  stream  during  much  of 
the  year  would  be  Inadequate  for  furnishing 
power.  Under  this  state  of  things,  the  cor- 
poration, in  the  first  place,  on  August  12, 
1833,  conveyed  to  the  Bristol  Print- Works 
Company  the  two  lowest  mlUs,  the  land  be- 
ing described  by  metes  and  bounds,  "togeth- 
er with  all  the  buildings  thereon,  and  all  the 
rights,  privileges,  easements,  and  appurte- 
nances to  the  said  land  In  any  wise  apper- 
taining or  belonging,  and  all  the  streams  and 
water  rights  and  power  thereof,  also  the  dam 
and  force'  of  water."  On  September  6,  1833, 
the  COTporatlon  conveyed  the  next  lowest 
mill  to  Charles  Richmond,  under  whom, 
through  mesne  conveyances,  tbe  defendant 
claims.  This  deed  conveyed  the  land  and 
buildings  "and  the  water  power,  dam,  and  all 
tbe  appurtenances  and  privileges  thereto  be- 
longing," and  contained  further  provisions  as 
follows:  "First  This  conveyance  Is  made 
subject  to  the  right  and  privilege  granted  by 
said  Taunton  Manufacturing  Company  to  the 


Bristol  Print-Worlu  Company,  their  succes- 
sors and  assigns,  to  draw  water  from  a  reser- 
voir of  said  Taunton  Manufacturing  Com- 
pany through  the  premises  herein  described 
and  conveyed,  and  to  enter  on  said  premises 
for  the  purpose  of  relaying  and  repairing  the 
aqueduct  and  pipes  leading  through  tbe  same. 
Secondly.  The  said  Richmond,  his  heirs  and 
assigns,  grantees  of  these  premises,  shall  be 
held  and  obliged  at  all  times  to  pay  to  the 
Taunton  Manufacturing  Company,  their  suc- 
cessors and  assigns,  one-fiftb  part  of  all  sums 
which  they  may  be  held  or  agreed  to  imy  fcs- 
flowage  or  damages  to  tbe  proprietors  of  any 
lands  by  reason  of  any  dam  made,  or  which 
may  be  made,  by  said  Taunton  Manufactur- 
ing Company,  or  tbelr  successors  or  assigns 
of  any  part  of  the  estate  of  the  said  Taunton 
Manufacturing  Company,  upon  any  stream  or 
waters  flowlni;  to  their  mills.  •  •  • 
Foturthly.  This  conveyance  Is  made  subject 
to  the  reservations  and  privileges  granted  to 
the  Bristol  Print  Works  by  the  Taunton 
Manufacturing  Company.  Fifthly.  •  •  • 
The  said  Tauntcm  Manufacturing  Company 
Intending  hereby  to  alien  and  assign  unto  the 
said  Charles  Richmond,  his  heirs  and  assigns, 
all  and  singular  the  rights,  privileges,  ease- 
ments, and  appurtenances  to  the  said  land  In 
any  wise  belonging  or  appertaining,  and  all 
the  streams,  dam,  water  power,  and  priv- 
ileges, and  head  and  fall  of  water  (excepting 
as  above  excepted),  for  the  considerations 
above  mentioned  and  set  forth.  To  have  and 
to  hold  the  lands,  buildings,  waters,  and 
works  aforesaid,  with  all  and  singular  the 
rights,  privileges,  easements,  and  appurte- 
nances thereto  belonging,  and  which  have 
been  or  of  right  can  be  used  or  enjoyed 
therewith,  unto  him,  the  said  Charies  Rich- 
mond, his  heirs  and  assigns,  forever,  except 
as  above  excepted."  The  defendant  contends 
that  the  above  deed  ccmveyed  no  right  in  the 
reservoir,  and  that  the  clause  requiring  Rich- 
mond and  his  heirs  and  assigns  to  pay  one- 
flfth  of  the  damages  for  flowing  Is  not  bind- 
ing on  subsequent  owners;  and  these  are  the 
principal  questions  which  have  been  argued 
In  the  case.  It  Is  not  disputed  that  the  title 
and  rights  ot  the  Taunton  Manufacturing' 
Company  to  the  upper  mill  and  privilege 
have  come  through  mesne  conveyances  to  the 
plaintiff. 

If  the  conatractlon  of  a  deed  is  doubtful, 
the  practical  construction  put  upon  It  by  the 
parties  and  their  successors  may  be  looked 
at  in  connection  with  the  deed  Itself  and  the 
circumstances  existing  at  tbe  time  of  Its  exe- 
cution. Reynolds  v.  Rubber  Co.,  180  Mass. 
240,  35  N.  E.  677.  and  cases  there  cited.  Un- 
til recently,  the  parties  in  interest  have  as- 
sumed and  have  acted  on  the  theory  that 
Richmond  and  his  heirs  and  assigns  had  an 
Interest  in  the  additional  water  power  creat- 
ed by  the  reservoir,  and  were  bound  to  pay 
one-flfth  of  the  damages  for  flowing.  This  is 
shown  by  the  following  facts:  On  July  15, 
1835,  the  Taunton  Manufacturing  Company 
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<x>Qveyed  to  James  K.  MlDs  and  others  the 
upper  mill  and  ptivllege  on  the  stream,  "with 
the  dams  and  water  privileges  thereon,  to- 
gether with  all  the  right  which  said  Tannton 
Ifanofactorlng  Company  have  to  flow  the 
land  between  the  premises  hereby  conveyed 
and  the  bridge  where  the  (dd  road  to  Boston 
crosses  Canoe  river;  the  dams,  water  priv- 
ileges, and  rights  of  flowage  hereby  Intended 
to  be  granted  and  reserved  being  fully  set 
forth  In  and  subject  to  an  agreement  by  and 
between  the  grantor  and  grantees,  bearing 
even  date  with,  and  to  be  referred  to  always 
as  a  part  of  these  presents."  The  said  agree- 
ment provided,  among  other  things,  as  fol- 
lows: "First  The  reservoir  dam  at  White's 
bridge  above  Whittenton  shall  not  be  altered 
In  any  mode  without  the  consent  of  the  par- 
ties therein  Interested,  or  a  majority  of  them: 
provided,  however,  that  the  proprietors  of 
the  Whittenton  mill  shall  always  cause  to  be 
let  down  from  said  reservoir  a  quantity  of 
water  sufficient  to  propel  the  present  ma^ 
cbinery  of  the  Hopew^  mills  [the  Hopewell 
mills  were  next  below  the  Whittenton  mill] 
until  the  water  in  said  reservoir  shall  be 
drawn  down  to  the  level  of  the  present  Whit- 
tenton dam;  and  the  proprietore  of  the  Whit- 
tenton mill  shall  be  entitled  to  a  fair  compen- 
sation from  all  the  parties  interested  in  the 
said  reservoir  for  the  time  and  labor  of  draw- 
ing the  water  aa  aforesaid.  Second.  The  wa^ 
ter  between  said  reservoir  dam  and  Whitten- 
ton mills  shall  be  used  hereafter  as  has  been 
heretofore  customary;  that  is  to  say,  the 
Whittenton  proprietors  shall  do  no  act  to  pre- 
vent the  natur"!  flow  of  water  over  their 
premises  by  raising  their  dam  above  its  pres- 
ent height  •  •  •  Fourth.  The  damages 
accruing  from  time  to  time  for  flowage  shall 
be  apportioned  between  the  proprietors  of 
the  Whittenton  mills  and  the  mills  now  and 
formerly  belonging  to  the  Taunton  Manu- 
facturing ComiMiny  by  the  award  of  judicious 
persons,"  etc. 

The  defendant  derived  bis  title  as  follows; 
The  title  of  Richmond  passed  to  Galen  Hicks, 
under  the  foreclosure  of  a  mortgage  dated 
October  4,  1833,  in  which  reference  was 
made  to  the  deed  of  the  Taunton  Manufac- 
turing Company  to  Richmond.  On  March  1, 
1848,  Hicks  conveyed  to  Dean  &  Morse  with 
a  similar  reference;  and  they,  in  like  man- 
ner, on  April  1,  1849,  conveyed  to  the  Dean 
Ootton  &  Machine  Company,  which  in  Its 
turn,  on  November  28,  1874,  conveyed  to  the 
Taunton  Cotton  &  Machine  Company  the 
land  and  water  privileges,  "together  with  all 
the  rights  of  flowage  appurtenant  to  said  es- 
tate, and  all  the  right  title,  and  Interest  of 
the  grrantor  In  the  reservoir  and  flowage 
company  [this  company  will  be  hereinafter 
described],  and  subject  to  ail  the  liability  (« 
account  of  such  rights;  and,  In  relation 
thereto,  reference  may  be  made  to  an  agree- 
ment between  the  Taunton  Manufacturing 
Company  and  James  K.  Mills  and  others, 
dated  July  15,  1835,  and  to  the  award,"  etc 


On  June  1,  1880,  the  Taunton  Ootton  &  Ma- 
chine Company  conveyed  the  property  to 
Park  Mills,  a  corporation,  with  this  provi- 
sion: "This  conveyance  shall  also  Include 
whatsoever  rights,  title,  and  interest  vrltb 
the  liabllltleB  thereon,  said  corporation  baa 
in  the  Taunton  Reservoir  &  Flowage  Ca" 
On  July  19,  1889,  the  Park  Mills  conveyed  to 
Staples,  the  defendant,  with  a  similar  provi- 
sion. On  the  same  day,  the  Taunton  Cotton 
Sc  Machine  Company  also  executed  a  deed  of 
the  same  premises  to  the  defendant  "togeth- 
ee  with  all  rights  of  flowage  appurtenant  to 
said  estate,  and  all  the  right  title,  and  Inter- 
est of  the  grrantor  in  the  Reservoir  &  Flow- 
age  Co.,  and  subject  to  all  the  liabilitles  on 
account  of  such  rights.  And,  in  relation 
thereto,  reference  may  be  made  to  three  pa- 
pers; namely,  first,  an  agreement  between 
the  Taunton  Manufacturing  Company  and 
James  K.  Mills  and  others,  dated  July  IS, 
1836,  together  with  the  award,"  etc. 

The  reservoir  and  flowage  company  re- 
ferred to  in  some  of  the  above  deeds  was  es- 
tablished as  follows:  In  1852,  the  owners 
of  the  several  mills,  all  being  corporations, 
associated  together  as  a  voluntary  associa- 
tion, under  the  name  of  the  Taunton  Reser- 
voir &  Flowage  Company,  "for  the  purpose 
of  aiding  in  the  supplying  themselves  with 
water  by  the  reservoir  dam,"  and  appointed 
Wlllard  Levering,  one  of  the  owners  of  the 
Whittenton  mills,  their  agent  from  time  to 
time,  as  the  damages  for  flowing  should  be- 
come due,  to  collect  their  proportions  there- 
of, and  to  pay  the  same  to  the  owners  of 
lands  flowed.  The  annual  damages  for  flow- 
ing were  in  the  same  year  flxed  by  agree- 
ments at  $1,842.89,  and  have  not  since  been 
changed.  Tbese  damages  are  fair  and  rea^ 
sonable.  From  that  time  to  the  present, 
Liovering  (who  died  in  1875)  and  the  succes- 
sive owners  of  the  Whittenton  mills  have 
continued  without  objection,  in  behalf  of  the 
owners,  from  time  to  time,  of  the  several 
mills,  under  the  name  of  the  Taunton  Reser- 
voir &  Flowage  Company,  to  collect  from  said 
min  owners  and  to  pay  out  said  damages  for 
flowing,  and  to  repair  the  reservoir  dam,  and 
to  draw  water  from  the  reservoir,  and  to  col- 
lect from  the  several  mill  owners  their  re- 
spective shares  of  the  expense  thereof.  The 
defendant  however,  without  assenting  there- 
to or  dissenting  therefrom,  otherwise  than 
Is  herein  stated,  refused  from  time  to  time, 
as  said  charges  accrued,  to  pay  any  part 
thereof,  on  the  ground  that  he  had  not  used 
the  water.  Bills  for  the  annual  expense 
of  maintaining  the  reservoir  dam  as  render- 
ed to  the  several  mill  owners  were  usually 
made  out  under  the  general  statement  "To 
Flowage,"  without  setting  forth  items  for  re- 
pairs or  for  drawing  the  water;  but  some- 
times the  bills  were  Itemized.  In  1885,  tbe 
reservoir  dam  having  been  injured  by  a 
freshet  it  was  repaired  at  an  expense  of 
$812.12,  and  the  owners  of  all  of  said  mills 
paid  their  proportional  shares  of  such  ex- 
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pense.  From  the  time  of  the  execution  of 
the  above  agreement  to  the  present,  the  nse 
of  the  reserroir  dam,  except  as  herein  stated, 
baa  been  in  accordance  with  the  terms  of 
the  agreement,  and  no  person  has  objected 
thereto  or  made  any  claim  inconsistent  there- 
with; and  all  the  mills,  when  operated, 
have  had  the  enjoyment  of  the  head  of  water 
created  by  said  reservoir  dam,  and  of  the  re- 
serve waters  thereby  stored,  and  no  person 
other  than  the  owners,  from  time  to  time, 
has  nsed  the  same,  or  had  any  interest  there* 
In.  The  water  rights  belonging  to  the  two 
lower-mill  privileges  have  been  legally  extin- 
guished by  abandonment  The  defendant's 
mill  bnildings  are  standing;  the  water 
wheels  are  in  position;  bnt  the  dam  at  his 
mill  was  carried  away  by  a  flood  a  few 
months  before  the  conveyance  to  him;  and 
he  has  not  operated  the  mUl  or  nsed  the  wa- 
ter power,  but  he  has  not  abandoned  the 
same. 

The  defendant  contends  that  the  above 
agreement,  whereby  the  Tannton  Reservoir 
&  Flowage  Company  was  formed,  was  for  a 
partnership,  and  was  one  which  the  corpora- 
tions were  not  authorized  to  make,  under  the 
decision  in  Whlttenton  Mills  v.  Upton,  10 
Oray,  682.  We  have  no  occasion  to  consider 
that  question.  This  agreement  is  referred 
to  for  the  purpose  of  showing  the  practical 
construction  put  upon  the  grant  to  Rich- 
mond, and  for  this  purpose  it  may  be  looked 
at,  whether  valid  or  Invalid.  The  right  of 
the  plalntitt  to  maintain  the  bill  in  equity 
does  not  depend  upon  that  agreement.  The 
owners  of  the  defendant's  mill,  from  the  time 
of  the  conveyance  to  Richmond,  in  1833, 
down  to  the  time  of  Its  conveyance  to  the 
defendant,  have  annually  contributed  one- 
fifth  of  the  damages  for  flowing  caused  by 
the  reservoir  dam,  and  one-fifth  of  the  ex- 
pense of  repairing  the  same,  and  one-fifth 
of  the  compensation  for  drawing  the  water 
from  the  same;  and  daring  said  period,  and 
from  the  time  said  reservoir  dam  was  built, 
the  motive  power  of  said  mill  has  been  fur- 
nished by  the  water  drawn  from  said  reser- 
voir, except  that,  since  steam  came  into  gen- 
eral use,  steam  power  has  also  been  em- 
ployed. But  since  1890  the  defendant  has 
refused  to  make  such  contribution.  The 
owners  of  the  two  lowest  privileges  contrib- 
uted in  like  manner  their  proportion  as  fixed 
by  the  award  referred  to,  down  to  the  time 
of  the  extinguishment  of  their  water  priv- 
ileges; and  the  owners  of  the  two  upper 
privileges  have  also  paid  their  respective 
proportions  according  to  the  award. 

Such  being  the  facts,  we  come  now  to  con- 
sider the  question  of  the  defendant's  right 
and  liability.  The  reservoir  would  naturally 
be  of  some  benefit  to  the  lower-mill  priv- 
ileges, without  any  express  grant.  But  up- 
on the  construction  of  the  deed  to  Richmond, 
taken  by  itself  alone,  and  without  reference 
to  wliat  followed,  there  would  be  strong  rea- 
son for  holding  that  some  right,  the  extent 


of  which  is  not  defined,  In  the  water  power 
created  by  the  reservoir  dam,  was  intended 
to  be  included  in  the  grant  This  water  pow- 
er was  in  actual  use  at  the  time  of  the  grant 
and  was  essential  to  the  reasonable  enjoy- 
ment of  what  was  in  terms  granted.  More- 
over, the  reference  in  the  deed  to  the  rights 
of  the  Brist<ri  Print-Works  Company  under 
the  deed  (then  recent)  of  the  grant  or  to  that 
company  shows  clearly  that  it  was  under- 
Stood  that  some  right  in  the  water  power 
created  by  the  reservoir  was  included  in  that 
deed.  The  provision  binding  Richmond  and 
his  heirs  and  assigns  to  pay  one-flf  th  part  of 
the  damages  caused  by  the  flowing  to  some 
eixtent  Implies  that  a  similar  right  was  in- 
tended to  be  granted  to  Richmond  and  his 
heirs  and  assigns.  The  conveyance  Includes, 
in  broad  terms,  "all  and  singular  the  rights, 
privileges,  easements,  and  appurtenances  to 
the  said  land  In  any  wise  belonging  or  ap- 
pertaining, and  all  the  streams,  dam,  water 
power,  and  privileges,  and  head  and  fall  6t 
water,  'with  all'  the  rights,  priTileges,  ease- 
ments, and  appurtenances  thereto  belonging, 
and  which  have  been  or  of  right  can  be 
nsed  or  enjoyed  therewith."  It  would  seem, 
therefore,  even  upon  the  deed  alone,  when 
construed  in  view  of  the  facts  then  existing, 
that  some  right  in  the  power  created  by  the 
reservoir  dam  was  by  implication  included. 
The  plaintiff  has  cited  several  cases  to  show 
that  there  is  an  implied  grant  of  whatever 
within  the  grantCM-'s  power  is  necessary  to 
the  t)eneficlal  enjoyment  of  the  thing  grant- 
ed; and  others  may  be  found  collected  in 
Case  V.  Minot  158  Maas.  577.  585.  33  N.  E. 
700.  In  this  respect  the  deed  to  Richmond 
is  not  like  the  deeds  which  were  under  con- 
sideration in  Brace  v.  Yale,  4  Alien,  393,  and 
Whitney  v.  Cotton  Mills,  151  Mass.  39C,  24  N. 
E.  774,  cited  by  the  defendant  But  this 
construction  of  the  deed,  if  otherwise  doubt- 
ful, is  made  very  clear  by  the  subsequent 
acts  of  the  parties.  The  whole  plan  was  to 
treat  the  reservoir  as  existing  for  the  com- 
mon benefit  of  all  the  mill  privileges  which 
have  been  mentioned.  This  is  shown  es- 
I)eclally  by  the  agreement  in  1835,  and  by 
the  voluntary  association  formed  by  the  own- 
ers of  the  several  mills  in  1852,  under  the 
name  of  the  Taunton  Reservoir  &  Flowage 
Company.  The  deed  of  1874,  in  the  defend- 
ant's chain  of  title,  refers  to  both  of  these. 
The  two  deeds  to  the  defendant  himself,  in 
1889,  both  contain  a  like  reference.  The  ac- 
tion of  all  the  defendant's  predecessors  In  tit- 
tle, and  of  the  owners  of  the  other  priv- 
ileges, has  from  the  beginning  been  in  ac- 
cordance with  this  view  as  to  the  title.  We 
find  nothing  tending  In  any  degree  to  show 
that  any  other  view  was  ever  taken  till  after 
the  defendant's  purchase,  in  1889.  Looking, 
therefore,  at  the  deed  itself  under  which  the 
defendant's  title  is  derived,  and  at  the  sub- 
sequent acts  of  the  parties  in  interest,  we 
are  of  opinion  that  a  right  to  have  the  use 
and  benefit  of  the  reservoir  was  included  in 
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the  erant  to  BIcbmond  and  his  heirs  and  as- 
signs, and  that  such  right  has  descended  to 
the  defendant  The  extent  of  this  right,  and 
the  manner  of  defining  and  enforcing  It,  we 
need  not  now  consider. 

The  question,  then,  arises  whether  a  conrt 
of  equity  should  enforce  against  the  present 
owner  of  the  premises  the  stipulation  In  the 
deed  that  Blchmond  and  his  heirs  and  as- 
signs should  pay  one-fifth  part  of  the  sums 
paid  for  flowing  or  damages  to  the  proprie- 
tors of  lands  above  the  reservoir  dam.  In 
Bngland  It  seems  to  be  the  tendency  oi  re- 
cent decisions  to  hold  that  the  burden  of  a 
covenant,  unless  possibly  one  which  amounts 
to  a  grant,  never  at  law  runs  with  the  laud, 
except  as  between  landlord  and  tenant;  and 
that  In  equity  the  court  will  not,  as  against 
assigns,  enforce  covenants  calling  for  the 
payment  of  money,  but  only  covenants  which 
are  merely  restrictive  as  to  the  use  of  the 
land.  Haywood  v.  Building  Soc,  8  Q.  B. 
Div.  403;  AuBterberry  v.  Corporation,  28 
Ch.  Div.  750;  Clegg  v.  Bands,  44  Cb.  Div. 
604;  Oale,  Easem.  (6th  Ed.)  61,  62;  6odd. 
Easem.  (4th  Ed.)  24.  This  doctrine  has  not 
usually  been  accepted  in  the  United  States. 
It  has  been  held  in  many  decisions  in  this 
commonwealth  and  elsewhere  that  at  law 
the  burden  of  a  covenant  may  run  with  the 
land.  Savage  v.  Mason,  S  Oush.  600;  Bron- 
Bon  V.  Coffin,  108  Mass.  175;  Richardson  v. 
Tobey,  121  Mass.  457;  King  v.  Wight,  155 
Mass.  444,  29  N.  E.  644;  Joy  v.  St.  UtuiB, 
138  U.  S.  1,  34,  11  Sup.  Ct  243;  F'tch  v. 
Johnson,  104  HL  111;  Hazlett  v.  Sinclair,  78 
Ind.  488;  Norfleet  v.  Cromwell,  64  N.  C.  1;  3 
Pom.  Eq.  Jur.  g  1286.  It  has  also  often  been 
held  elsewhere  that  a  provision  like  that  con- 
tained in  the  deed  to  Richmond  is  itself  a 
covenant  binding  upon  the  grantee  and  his 
heirs  and  assigns;  that  It  will  run  with  the 
land;  that  it  is  valid  in  law;  and  that  the 
relief  granted  by  a  court  of  equity  is  not  to 
be  limited  to  those  covenants  which  are  mere- 
ly restrictive,  but  will  be  extended  to  cove- 
nants to  do  positive  acts  involving  the  ex- 
penditure of  money.  Burbank  v.  Plllsbury, 
48  N.  H.  475;  KeUogg  v.  Robinson,  6  Vt 
276;  Dock  Co.  v.  Leavltt,  54  N.  Y.  35;  Bow- 
en  V.  Peck,  84  N.  Y.  86;  Finley  v.  Simpson, 
22  N.  J.  Law,  311;  Sparkman  v.  Gove,  44 
N.  J.  Law,  252;  Maynard  v.  Moore,  76  N. 
C.  158;  Railroad  Co.  v.  Reeves,  64  Ga.  492; 
Conduitt  V.  Ross,  102  Ind.  166,  26  N.  B.  198; 
Maxon  v.  Lane,  102  Ind.  364,  1  N.  B.  796. 
See,  also,  Rawle,  Cov.  {  272,  note.  In  this 
commonwealth,  however,  it  has  been  held 
that  such  a  provision  in  a  deed  poll  does  not 
constitute  a  technical  covenant  Parish  y. 
Whitney,  3  Gray,  516;  Maine  v.  Cumston,  98 
Mass.  317;  Martin  v.  Drinan,  128  Mass.  516. 
In  Kennedy  v.  Owen,  136  Mass.  199,  the 
court  followed  the  earlier  decisions  in  saying 
that  such  a  provision  Is  not  technically  a 
covenant  running  with  the  land,  because  the 
grantee  sealed  nothing,  but  that  It  Is  rather 


"a  mere  personal  obligation,  imposed  upon 
and  assumed  by  the  gft'antee,  and  binding 
upon  him  and  his  legal  representatives  as  an 
Implied  contract  entered  Into  with  the  gran- 
tor,"—"an  obligation  which,  if  enforceable 
at  all  against  the  ptirchasers,  is  to  be  en- 
forced against  them  by  a  court  of  equity 
alone."  That  case  did  not  call  for  the  deter- 
mination of  the  question  whether  such  equi- 
table remedy  existed  or  not  The  present 
case,  however,  raises  that  question.  An  or- 
dinary easement  binding  the  granted  prem- 
ises may  be  created  in  favor  of  the  grantor, 
his  heirs  and  assigns,  by  words  contained  in 
a  deed  poll.  Atkins  v.  Bordman,  2  Mete. 
(Mass.)  457,  462;  Bowen  v.  Conner,  6  Gush. 
132,  136.  The  grantee's  acceptance  of  the 
deed  subjects  the  granted  estate,  both  in  his 
own  bands  and  in  the  bands  of  all  others 
who  may  come  in  under  him,  to  the  easement 
reserved.  And  we  see  no  good  reason  why, 
under  circumstances  like  those  existing  In  the 
present  case,  an  easement  or  servitude  calling 
for  the  performance  of  positive  acts  may  not 
also  be  created  in  like  manner.  This  seems  to 
be  Implied  by  the  language  of  the  court  in 
Dyer  v.  Sanford,  8  Mete.  (Mass.)  395,  403. 
See,  also,  Maine  v.  Cumston,  98  Mass.  317; 
Sehwoerer  v.  Association,  99  Mass.  285,  297, 
298;  Wobum  v.  Henshaw,  101  Mass.  193. 
It  Is  binding  upon  the  original  grantee,  and 
his  assigns  with  notice  are  bound  In  Uke 
manner,  at  least  to  the  extent  that  the  per- 
formance of  the  duty  may  be  charged  upon 
the  land  to  which  they  succeed.  The  general 
doctrine  of  the  equitable  enforcement  of 
agreements  concerning  the  occupation  and 
mode  of  use  of  real  estate  Is  explained  In 
the  familiar  cases  of  Whitney  v.  Railway 
Co.,  11  Gray,  359,  and  Parker  v.  Nightingale, 
6  Allen,  341.  We  are  brought  therefore,  to 
the  conclusion  that  the  obligation  Imposed 
by  the  deed  to  Richmond  may  be  enforced  as 
an  obligation  in  the  nature  of  a  servitude  up- 
on the  estate  of  the  defendant,  though  not  as 
a  personal  obligation  of  the  defendant 

The  final  question  which  we  have  to  deter- 
mine Is  whether  the  plaintiff  Is  entitled  to  re- 
cover one-fifth  part  of  the  cost  of  repairs 
upon  the  reservoir  dam  and  of  the  plaintiff's 
compensation  for  drawing  the  water,  as  well 
as  one-fifth  part  of  the  sum  paid  for  flowing. 
The  deed  to  Richmond  does  not  in  terms  in- 
clude such  cost  of  repairs.  The  language  Is 
that  Richmond  and  his  heirs  and  assigns 
"shall  be  held  and  obliged  at  all  times  to  pay 
to  the  Taunton  Manufacturing  Company, 
their  successors  and  assigns,  one-fifth  part  of 
all  sums  which  they  may  be  held  or  agree  to 
pay  for  flowage  or  damages  to  the  proprie- 
tors of  any  lands  by  reason  of  any  dam  made 
or  which  may  be  made  by  said  Taunton  Man- 
ufacturing Company,  or  their  successors  or 
assigns  of  any  part  of  the  estate  of  the  said 
Taunton  Manufacturing  Company,  upon  any 
stream  or  waters  fiowlng  to  their  mills." 
This  language  does  not  admit  of  a  construe- 
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tlon  whlcb  will  bind  Richmond  and  hla  heirs 
and  assigns  to  pay  for  repairs  of  the  dam. 
It  is  limited  to  sums  paid  for  flowing  to  the 
proprietors  of  other  lands.  Independently 
of  this  provision,  the  relation  of  the  parties 
growing  out  of  the  conveyance  of  the  mill 
privilege  and  water  power  would  not  bind  the 
grantees  to  pay  any  part  of  the  cost  of  such 
repairs.  The  right  which  was  granted  in 
respect  to  the  reservoir  was  not  any  interest 
In  the  dam,  but  merely  some  right  in  respect 
to  the  flow  of  water  In  addition  to  that  which 
the  grantee  would  take  as  riparian  owner. 
The  ownership  and  immediate  control  of  the 
dam  remained  with  the  grantor.  The  duty 
of  exercising  due  care  to  malie  it  safe  rested 
with  the  grantor  alone.  The  grantor  and 
grantees  did  not  become  Joint  owners  of  the 
dam,  and  would  not  be  jointly  liable  for 
damages  In  case  of  its  giving  way,  by  reason 
of  negligent  construction.  A  right  to  have 
a  quantity  of  water,  In  addition  to  the  nat- 
ural flow  of  the  stream,  sent  down  from  the 
reservoir,  does  not  carry  with  it  an  owner- 
ship in  the  reservoir  dam.  The  agreement 
between  the  Taunton  Manufacturing  Com- 
pany and  James  K.  Mills  and  others,  which 
was  made  a  part  of  the  deed  from  the  former 
to  the  latter  in  1835,  is  significant  as  showing 
the  mode  in  which  it  was  then  understood 
that  the  water  was  to  be  used;  but  Rlch- 
moai  was  not  a  party  to  it,  nor  does  the 
agreement  contain  anything  to  show  that  It 
was  understood  that  he  was  to  bear  a  part 
of  the  cost  of  making  repairs.  The  agree- 
ment entered  Into  by  the  various  mill  cor^ 
poratlons  in  1852,  under  the  name  of  the 
Taunton  Reservoir  &  Flowage  Company,  con- 
tained nothing  in  respect  to  the  cost  of  re- 
IMlrs,  so  far  as  is  shown  by  the  agreed  state- 
ment of  facts. 

No  distinct  agreement  or  stipulation  being 
shown  calling  for  the  payment  of  one-fifth 
of  the  cost  of  maintaining  the  dam,  we  have 
to  consldM-  whether  a  servitude  has  been  im- 
posed on  the  defendant's  land  by  prescrip- 
tion, requiring  such  contribution.  It  Is  agreed 
that  the  owners  of  the  defendant's  property, 
"from  the  time  of  its  conveyance  to  Rich- 
mond, In  1833,  down  to  the  time  of  its  con- 
veyance to  the  defendant,  liave  annually 
contributed  one-flfth  of  the  flowage  damages 
caused  by  the  reservoir  dam,  and  one-flfth  of 
the  expense  of  repairing  the  same,  and  one- 
flfth  of  the  compensation  for  drawing  the  wa^ 
ter  from  the  same;  and  during  said  period, 
and  from  the  time  said  reservoir  dam  was 
built,  the  motive  power  of  said  mill  has  been 
furnished  by  the  wat«r  drawn  from  said 
reservoir."  AftCT  describing  the  agreement 
of  1852  between  the  various  mill  corporations, 
the  statement  of  facts  recites  that,  from  that 
time  down  to  the  present,  Lovering  and  the 
successive  owners  of  Whittentoo  mills  have 
continued  without  objection  to  collect  from 
the  owners  of  the  several  mills  "the  flowage 
damages,  and  repair  the  reservoir  dam,  and 


draw  water  from  the  reservoir,  and  collect 
from  the  several  mill  owners  their  respective 
shares  of  the  expense  thereof."  The  one  par- 
ty collected  the  money  as  a  right;  the  other 
paid  it  as  a  duty.  It  would  seem  that  the 
evidence  is  sufficient  to  establish  such  a  serv- 
itude by  pre8criptl<Hi,  If  in  law  such  a  servi- 
tude can  be  so  created. 

The  duty  Is  of  the  same  character  as  that 
which  is  created  by  the  provision  in  the  deed 
to  Richmond,  binding  him  and  his  assigns  to 
pay  one-flfth  of  the  sum  paid  for  flowing. 
Its  connection  with  the  state  and  rights 
granted  is  equally  close.  A  covenant  to 
make  the  payments  would  run  with  the  land. 
A  duty  imposed  on  the  grantee  and  Us  as- 
signs by  stipulation  in  the  deed  would  be 
enforced  In  eqnity  against  the  land.  We  see 
no  reason  why  the  same  duty  may  not  be 
established  by  prescription:  In  Doane  v. 
Badger,  12  Mass.  86,  it  was  recognized, 
though  not  expressly  decided,  that,  where  the 
owner  of  a  dose  had  an  ancient  right  to  take 
water  from  a  well  and  pump  situated  on  an- 
other close,  he  might  be  bound  by  prescrip- 
tion to  keep  the  well  and  pump  In  repair. 
It  is  well  established  that  there  may  be  a 
prescriptive  duty  to  maintain  fences  (Brmi- 
son  V.  Coffin,  108  Mass.  175,  185,  and  cases 
cited);  also,  ways  (MIddlefleld  v.  Knitting 
Co.,  160  Mass.  267,  35  N.  E.  780).  See,  also. 
Mayor  of  Lynn  v.  Turner,  Oowp.  86;  Anon., 
Lofft,  656,  where  it  was  held  that  there  may 
be  a  prescriptive  duty  of  keeping  the  bed  or 
banks  of  a  stream  In  order.  So,  where  a 
reservoir  dam  is  maintained  for  the  benefit 
of  several  estates,  the  duty  of  repairs  in 
whole  or  in  a  specified  proportion  may  be  es- 
tabiished  by  prescription  as  a  charge  against 
one  of  the  estates  In  interest  The  duty  of 
paying  one-flfth  of  the  reasonable  compensa- 
tion for  drawing  wata  rests  on  the  same 
grounds.  For  these  reasons.  In  the  opinion 
of  a  majority  of  the  court,  the  payment  of 
the  whole  sum  claimed  may  be  enforced 
against  the  land  of  the  defendant  Decree 
for  the  plaintiff. 

FIELD,  0.  J.  (dissenting).  I  am  unable  to 
agree  to  the  opinion  of  a  majority  of  the 
court  That  opinion,  in  effect,  is  that  there 
has  been  acquired  by  prescription  an  ease- 
ment or  servitude  in  the  land  of  the  defend- 
ant, being  the  '3rlck  MUl,"  so  called,  and  Its 
appurtenances,  whereby  that  land  is  bound 
to  contribute  one-flfth  part  of  the  annual 
flowage  damages  caused  by  the  reservoir  dam 
as  erected  by  the  Taunton  Manufacturing 
Company  in  1832,  and  one-flfth  part  of  the 
reasonable  expenses  incurred  In  repairing 
that  dam,  and  one-fifth  part  of  a  reasonable 
compensation  for  the  time  and  labor  expend- 
ed in  drawing  water  from  the  reservoir.  In 
accordance  with  the  requirements  of  the 
agreement  of  1835.  The  case  was  submitted 
upon  an  agreed  statement  of  facts.  The 
defendant  acquired  bis  title  to  the  brick  mill 
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and  Its  appurtenances  by  two  deeds,  each 
dated  July  12,  1889.  At  that  tTme  the  dam 
on  the  ee^te  conveyed  to  the  defendant  had 
been  carried  away,  and  had  not  been  rebuilt, 
but  the  mill  buildings  were  standing  and  the 
water  wheels  were  in  position,  and  this  con- 
dition of  things  has  remained  to  the  present 
time.  The  defendant  has  never  operated  the 
milis  or  used  the  water  po^s'er,  although  he 
has  not  abandoned  any  rights  he  may  have 
in  the  water  power  or  in  the  reservoir. 

It  is  agreed,  among  other  things,  as  follows: 
"The  defendant,  at  the  time  he  accepted  his 
deeds,  did  not  have  actnal  knowledge  of  the 
contents  of  the  award  alleged  therein  to  have 
been  delivered  to  him,  or  of  any  of  the  agree- 
ments herein  mentioned;  but  the  said  award 
and  agreements,  and  the  books  of  the  Taun- 
ton Reservoir  &  Flowage  Company,  running 
back  for  more  than  forty  years,  were  then, 
and  ever  since  have  been,  in  the  possession 
of  the  plaintiff,  and,  upon  inquiry,  the  de- 
fendant could  at  any  time  have  ascertained 
all  facts  which  are  herein  stated,  although  he 
bad  no  actual  knowledge  of  the  existence  of 
the  said  books  or  agreements.  This  state- 
ment shall  not,  however,  be  so  construed  as 
to  exclude  a  finding  on  the  facts  stated  of 
constructive  knowledge."  Neither  the  de- 
fendant nor  any  of  his  predecessors  in  title, 
while  owners  or  occupiers  of  the  estate,  were 
parties  to  any  of  these  agreements  or  to  the 
award. 

There  is  much  discussion  in  the  opinion  of 
the  majority  of  the  court  upon  the  effect  of 
the  deed  of  the  defendant's  premises  from 
the  Taunton  Manufacturing  Company  to 
Charles  Richmond,  dated  September  6,  1833, 
and  of  the  mesne  conveyances  under  which 
the  defendant  claims  title,  as  well  as  of  the 
two  deeds  to  the  defendant,  although  this  dis- 
cussion seems  not  absolutely  necessary  to  the 
decision.  In  the  deed  to  Richmond  it  is 
stipulated  that  the  grantee,  bis  heirs  and  as- 
signs, "shall  be  held  and  obliged  at  an  times 
to  pay  to  the  Taunton  Manufacturing  Com- 
pany, their  successors  and  assigns,  one-fifth 
part  of  all  sums  which  they  may  be  held  or 
agreed  to  pay  for  flowage  or  damages  to  the 
proprietors  of  any  lands  by  reason  of  any 
dam  made,  or  which  may  be  made,  by  said 
Taunton  Manufacturing  Company,  or  their 
successors  or  assigns  of  any  part  of  the  es- 
tate of  the  said  Taunton  Manufacturing  Com- 
pany, upon  any  streams  or  waters  flowing  to 
their  mills."  This  provision  is  referred  to  In 
subsequent  deeds.  It  covers,  however,  only 
one-flfth  part  of  the  damages  for  flowage, 
and  does  not  include  any  part  of  the  expenses 
of  repairs  of  the  reservoir  dam  or  of  drawing 
off  the  water  of  the  reservoir. 

It  is  conceded  by  the  majority  of  the  court 
that,  under  our  decisions,  these  stipulations 
on  the  part  of  the  grantees  in  the  several 
deeds  do  not  constitute  technical  covenants 
on  their  part,  because  they  are  deeds  poll. 
The  decision  of  a  majority  of  the  court  does 
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not  proceed  on  the  ground  of  any  promise, 
express  (h*  to  be  Implied,  on  the  part  of  the 
defendant  to  perform  the  stipulations  on  the 
part  of  the  grantee  In  the  deed  to  Rich- 
mond, or  the  stipulations  on  the  part  of 
the  grantees  In  any  of  the  subsequent  deeds 
which  constitute  the  defendant's  chain  of 
title.  The  decree  Is  not  against  the  defend- 
ant personally,  but  it  Is  a  decree  against 
his  land;  and  it  establishes  a  charge  against 
this  land,  not  only  for  one-flfth  of  the  dam- 
ages caused  by  flowage,  but  also  for  one- 
fifth  of  the  expenses  of  the  repairs  of  the 
reservoir  dam  and  of  drawing  off  the  wa- 
ter. The  decree  proceeds  on  the  ground 
of  a  right  acquired  by  prescription  more 
comprehensive  than  anything  contained  in 
any  of  the  deeds  under  which  the  defend- 
ant claims  title,  which  is  in  the  nature  of 
an  easement  or  servitude  Inherent  in  the 
land,  but  which  does  not  involve  any  per- 
sonal obligation  upon  the  owner  of  the  land. 
To  establish  this  easement  or  servitude, 
the  majority  of  the  court  rely  upon  the 
following  statement  of  the  agreed  statement 
of  facts:  "The  owners  of  the  Brick  mill, 
from  the  time  of  its  conveyance  to  Charles 
Richmond,  in  1833,  down  to  the  time  of  its 
conveyance  to  the  defendant,  have  annually 
contributed  one-fifth  of  the  flowage  damages 
caused  by  the  reservoir  dam,  and  one-flfth 
of  the  expense  of  repairing  the  same,  and 
one-flfth  of  the  compensation  for  drawing 
the  water  from  the  same;  and  during  said 
period,  and  from  the  time  said  reservoir  dam 
was  built,  the  motive  power  of  said  mill  has 
been  furnished  by  the  water  drawn  from 
said  reservoir,  except  tliat,  since  steam  came 
Into  general  use.  steam  power  has  also  been 
employed."  The  effect  of  the  decision  seems 
to  be  that  when  any  one  buys  a  mill  privi- 
lege on  a  stream  which  at  the  time  of  the 
purchase  Is  unused,  because  the  dam  on  the 
privilege  has  been  carried  away,  if  the 
stream  has  on  it  a  reservoir  dam  belonging 
to  other  persons  some  distance  above,  and  if, 
as  a  fact,  his  predecessors  In  title  have  main- 
tained the  dam  on  the  mill  privilege,  and 
used  the  mill,  and  have  also  contributed  to 
the  maintenance  of  the  reservoir  for  more 
than  20  years  continuously,  an  easement  or 
servitude  is  acquired  by  prescription  in  the 
land  which  constitutes  the  mill  privilege,  for 
the  benefit  of  the  owners  of  the  reservoir, 
or  as  appurtenant  to  the  reservoir,  to  have 
this  contribution  continued  payable  out  of 
the  land,  even  although  the  purchaser,  at 
the  time  of  the  conveyance  of  the  mill  privi- 
lege to  him,  knew  nothing  of  any  such  con- 
tribution, and  the  registry  of  deeds  contain- 
ed no  Information  on  the  subject. 

With,  perhaps,  one  or  two  exceptions,  ease- 
ments In  land  are  passive  in  their  character, 
and,  when  acquired  by  prescription,  consist 
In  tiie  right  to  use  the  servient  tenement  in 
a  certain  manner  defined  by  an  adverse  user 
continued  for  the  requisite  period  of  time, 
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and  they  are  acquired  by  notorlons  acts 
done  on  the  land  under  a  claim  of  right.  Pay- 
menta  of  varying  enms  of  money  from  year 
to  year  by  an  owner  of  a  mill  privilege  to 
the  owners  of  a  reservoir  situated  on  fite 
stream  some  distance  above  the  privilege 
are  not  in  their  nature  notorious  acts  done 
on  the  mill  privilege.  It  Is  said  that  there 
may  be  a  prescriptive  duty  to  maintain  fen- 
ces and  ways;  and  Bronscm  v.  Coffin,  108 
Mass.  175,  and  Middlefleld  v.  Knitting  Co., 
100  Mass.  267,  35  N.  B.  780,  are  cited.  The 
actual  decision  in  Bronson  v.  Coffin  was  up- 
on the  effect  of  a  covenant  of  the  grantor  in 
a  deed.  Middlefleld  v.  Knitting  Co.  was  de- 
cided upon  a  demurrer  to  the  declaration, 
and  it  was  said  that  the  duty  of  the  defend- 
ant to  maintain  the  highway  was  "sufficient- 
ly alleged  for  the  purposes  of  the  case  at 
bar."  The  manner  in  which  that  duty  origi- 
nated did  not  appear  in  the  declaration.  But 
If  it  be  conceded,  without  expressing  any 
opinion  on  the  subject,  that  a  duty  to  main- 
tain fences  and  repair  ways  can  be  estal>- 
Ilshed  by  prescription  or  by  cov^iant,  these 
are  confessedly  exceptions  to  the  general 
rule  that  an  active  duty  can  be  attached  to 
land.  To  deduce  from  these  exceptions  the 
rule  that  an  active  duty  can  be  attached  to 
land  by  prescription  to  pay  money  from  time 
to  time  for  the  maintenance  of  an  artificial 
reservoir  of  water  belonging  to  other  per- 
sons, miles  away  from  the  premises,  which 
Is  a  permanent  easement  in  the  land,  wheth- 
er the  water  is  used  or  not,  is,  so  far  as  I 
know,  attaching  unusual  incidents  to  land, 
for  which  there  is  no  precedent  Secret  liens 
or  Interests  in  land,  a  knowledge  of  which 
cannot  be  obtained  by  a  view  of  the  land 
itself,  or  by  a  search  in  the  proper  registry 
of  deeds,  certainly  ought  not  to  be  extended. 
As  the  decision  of  the  majority  of  the  court 
rests  upon  the  doctrine  of  prescription,  I  do 
not  consider  whether  such  incidents  as  are 
attached  to  the  land  of  the  defendant  by  the 
decision  can  be  attached  to  land  by  cove- 
nants in  a  deed,  or  whether,  in  the  present 
case,  from  the  stipulations  in  the  deed  poll 
which  concern  the  duty  of  the  grantees,  a 
promise  can  be  implied  against  the  present 
defendant  to  perform  these  stipulations,  as 
a  continuing  promise,  to  whosoever  main- 
tains the  reservoir,  or  whether  the  deeds 
can  be  construed  aa  deeds  upon  the  condi- 
tion that  these  stipulations  shall  be  per- 
formed. Neither  do  I  consider  wheth^  a 
court  of  equity  in  this  commonwealth  will 
enforce  stipnlatlons  for  the  payment  of  mon- 
ey contained  in  a  deed  poll  against  the  as- 
signs of  the  grantee.  I  dissent  from  the 
doctrine  that;  on  the  facts  agreed  in  the 
present  case,  an  easement  in  the  defendant's 
land,  of  the  kind  described  in  the  opinion  of 
the  majority  of  the  court,  has  been  estab- 
lished by  prescriptloo. 

HOLMES  and  I^THROF,  33.,  coacor  In 
this  dissent 


(M  Ind.  314) 
JBNNBT  BLECTRIC  00.  T.  BRANHAM.! 
(Supreme  Court  of  Indiana.     Sept  24,  1895.) 

AsSUHPStT — COKTRICT — COMMISSIONS  FOB  BjkXM  0* 
PROPSaTT — iNBTKnCTIOKB — EviDINCB. 

1.  In  rn  action  on  the  quantum  meruit  for 
services  In  effecting  a  sale,  an  agreement  al- 
lowing plaintiff  "tlie  usual  commission  of  front 
10  to  15  per  cent."  is  admissible  to  prove  the 
value  of  the  services. 

2.  Where  the  admission  of  evidence  is  not 
error  on  the  ground  urged  by  the  appellant  it 
cannot  be  held  error  because  the  ground  for  its 
admission  given  by  the  appellee  is  Incorrect 

3.  In  an  action  on  the  quantum  meruit  for 
commission  In  effecting  a  sale,  an  instruction  re- 
quiring the  jurr  to  assess  the  commission  ac- 
cording to  the  preponderance  of  the  evidence  If 
they  find  for  plaintiff  is  proper,  though  the  evi- 
dence shows  a  sale  to  a  different  vendee  than 
the  one  alleged  in  the  complaint 

4.  It  is  proper  to  instruct  a  Jury  to  take 
into  account  their  experience  among  men  in  d^ 
termining  the  credibility  of  witnesses. 

5.  Where,  in  an  action  for  commission, 
plaintiff  is  allowed  on  direct  examination,  over 
defendant's  objection  that  on  the  quantum  mer- 
uit a  contract  as  evidence  of  the  value  of  serv- 
ices is  Inadmissible,  to  testify  that  the  commis- 
sion was  agreed  on  after  the  contract  of  em- 
ployment, and  on  cross-examination,  without 
objection,  testifies  that  it  was  agreed  on  when 
the  contract  was  made,  failure  of  defendant  to 
move  to  strike  out  plaintiff's  direct  evidence  or 
have  tiie  objection  passed  on  in  light  of  plain- 
tiff's evidence  on  cross-examination  will  pre- 
clude him  from  urging  the  objection  on  appeaL 

6.  A  nonexpert  shown  to  t>e  familiar  with 
the  extent  and  character  of  the  particular  serv- 
ice may  testify  what  it  would  be  worth  to  effect 
a  sale  of  an  electric  plant 

Appeal  from  superior  court,  Marion  county; 
P.  W.  Bartholomew,  Judga 

Action  by  George  E.  Branham  against  the 
Jenney  Electric  Company  for  commission  in 
effecting  a  sale  for  defendant  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Miller,  Winter  ft  Blam,  for  appellant 
Hawkins  &  Smith,  for  appellee. 

BULCKNBY,  J.  The  appellee  sued  the  ap- 
pellant for  the  reasonable  value  of  services, 
rendered  by  agreement  in  effecting  a  sale  ot 
electrical  machinery.  Upon  the  trial,  the  ap- 
pellee, as  a  witness  in  his  own  behalf,  was 
permitted,  over  the  appellant's  objection,  to 
testify  tha;t  the  appellant's  president  had  stat- 
ed to  him  that  the  company  "paid  from  ten 
to  fifteen  per  cent  for  that  kind  of  work." 
There  was,  upon  the  entire  evidence  of  the 
appellee,  a  conflict  as  to  whether  the  alleged 
statement  was  a  part  of  the  conversation 
constituting  the  employment  or  in  a  subse- 
quent conversation.  However,  the  appellee 
now  insists,  and  the  cross-examination  con- 
firms his  view,  that  the  alleged  statement  was 
a  part  of  the  conversation  constituting  the 
employment  A  further  part  of  the  conversa- 
tl<Mi,  as  testified  by  the  appellee,  is  as  foiU 
lows:  "I  said  to  Mr.  Rorlson:  'I  have  a 
party  who  is  going  into  the  electric  light  busi- 
ness. It  is  a  pretty  big  thing,  and  I  want  to 
know  whether  you  people  would  take  hold 
of  a  thing  of  that  kind.'  I  gave  him  soma 
1  Rabearliia  denied. 
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Idea  of  wbat  the  ptant  would  be,  and  I  told 
him  that  I  knew  the  people  were  able  to 
handle  It  If  they  ^onld  go  into  It  He  satd, 
•Yes;'  they  were  in  for  anything.  'Now,'  I 
said,  'Mr.  Rorison,  If  this  tUng  Is  a  success, 
I  want  the  usTial  commission;  that  Is  what 
I  am  after.'  He  said,  'All  right.'  I  went  on 
and  told  him  where  the  plant  was,"  etc. 
Tb»B,  It  will  be  seen  that  the  evidence  tend- 
ed to  support  a  contract,  not  only  tor  the 
performance  of  the  service  and  the  payment 
of  "the  nsnal  commission,"  but  also  specify- 
ing the  rate  of  that  commission  aa  at  "from 
ten  to  fifteen  per  cent." 

Tlie  appellant  insists  that  the  action,  being 
for  the  quantum  meruit,  permitted  no  evi- 
dence of  a  contract  as  to  the  value  of  the 
services  rendered.  The  appellee's  contention 
is  that  the  evidence  was  admissible  to  prove 
the  knowledge  of  the  witness  as  to  the  rate 
of  commissions .  paid  for  such  services,  and 
as  qnallfying  him  to  testify  as  to  the  value  of 
such  services.  If  the  evidence  was  not  ob- 
jectionable for  the  reason  urged  against  It, 
we  are  not  at  liberty  to  hold  Its  admission  to 
have  been  erroneous,  though  the  reason  for 
its  admission  given  by  the  appellee  may  be 
Incorrect  While  the  rule  that  one  may  plead 
the  common  count,  and  recover  notwithstand- 
ing the  evidence  discloses  a  special  contract, 
would,  upon  first  impression,  seem  to  be  at 
variance  with  the  ordinary  rules  of  pleading 
and  practice;  yet  it  has  been  repeatedly  held 
that,  onder  our  Code,  such  recovery  may  be 
had.  Scott  V.  Congdon,  106  Ind.  268,  6  N. 
B.  625;  ShilUng  v.  Templeton,  66  Ind.  585; 
Brown  v.  Perry,  14  Ind.  32;  Kerstetter  v. 
Baymond,  10  Ind.  199.  In  Scott  v.  Oongdon 
it  was  held  that  evidence  of  an  agreement 
that,  for  the  work  done,  the  plaintiff  should 
receive  a  sum  stated,  was  "clearly  competent, 
as  tending  to  show  the  value  of  the  work 
and  labor  done."  Upon  the  theory  of  that 
holding,  it  was  certainly  proper  to  admit  the 
appellant's  statemoits  of  the  commissions 
usually  paid  by  it,  as  evidence  of  the  value 
of  the  appellee's  services  fbr  which,  as  he 
testified,  he  was  to  receive  the  "usual  com- 
mission." However,  we  think  that  the  ques- 
tion of  the  admissibility  of  the  evidence  as  a 
part  of  the  contract  is  not  presented.  At  the 
time  the  court  passed  upon  the  objection  of 
the  appellant,  the  witness  had  testified  that 
the  conversation  with  reference  to  the  usual 
commission  paid  by  the  company  was  sub- 
sequent to  the  conversation  In  which  the  em- 
ployment was  made.  It  was  upon  cross-ex- 
amination that  the  witness  stated  the  time  as 
that  of  the  making  of  the  employment  No 
motion  to  strike  out  the  evidence  so  objected 
to  followed,  and  the  court  was  not  asked  to 
pass  upon  the  question  In  the  light  in  which 
the  crbss-examlnatlon  placed  it.  In  our  opin- 
ion, the  evidence  was  not  objectionable  for 
the  reason  pointed  out  to  the  trial  court, 
and  repeated  in  this  court 

It  is  further  complained  that,  while  the 
uppellee  was  a  witness  in  his  own  behalf,  he 
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was  permitted,  over  the  objeetlcm  and  ex- 
ceptlOD  of  the  appellant,  to  testify  as  to  his 
opinion  of  the  value  of  his  services  In  the 
matter  of  said  sale  It  was  claimed  by  ap- 
pellant's learned  counsel  in  the  trial  court,  as 
it  Is  in  this  court,  that  the  services  for  which 
recovery  was  sought  were  of  a  professional 
character,  and  so  far  involved  special  train- 
ing and  skill  that  thehr  value  should  be  prov- 
en only  by  witnesses  who  might  be  shown  to 
possess  such  training  and  skill  as  to  enable 
them  to  testify  as  experts,  or  to  have  pos- 
sessed particular  acquaintance  with  the  usage 
of  those  engaged  in  performing  or  employing 
that  special  line  of  service,  as  to  the  commis- 
sions paid  and  received.  It  was  not  shown 
that  the  appellee  had  an  acquaintance  with 
that  usage,  but  he  had  testified  as  to  all  that 
he  did  in  connection  with  said  sale,  and  as  to 
the  conclusion  of  the  negotiations  in  which 
he  participated.  It  is  conceded  by  counsel 
for  appellee  that  the  value  of  such  service 
necessarily  called  for  opinion  evidence,  but 
It  is  denied  that  such  opinions  should,  neceS- 
sarUy,  have  been  those  of  experts,  or  those 
familiar  with  the  custom  or  usage  in  the  mat- 
ter of  commissions  in  that  special  line  of 
service.  While  we  have  no  doubt  that  the 
value  of  such  service  was  the  subject  of 
proof  by  expert  testimony,  yet  we  are  equally 
well  satisfied  that  nonexperts  who  are  shown 
to  be  familiar  with  the  extent  and  character 
of  the  particular  service  may  properly  give 
their  opinion  of  the  value  of  that  service. 
RaUway  Go.  v.  Berkey,  136  Ind.  181,  35  N. 
Si.  3;  City  of  Lafayette  v.  Nagle,  118  Ind. 
425,  15  N.  B.  l;*Q?nrnplke  Oo.  v.  Andrews, 
102  Ind.  138,  1  N.  B.  364;  Bennett  v.  Meehan. 
83  Ind.  666;  Smith  v.  BaUroad  Co.,  80  Ind. 
233;  Oolee  v.  State,  75  Ind.  511;  Holten  v. 
Board  of  Com'ra,  55  Ind.  194;  City  of  In- 
dianapolis V.  Huffer,  30  Ind.  235;  Doe  v. 
Reagan,  6  Blackf.  217.  These  cases  do  not 
include  the  Kmg  line  of  decisions  in  this  state 
holding  that  where  mental  capacity  is  in 
Issue,  and  though  involving  a  question  of  the 
highest  order  of  skUl  and  learning,  nonex- 
perts who  have  shown  an  acquaintance  with 
the  person  under  inquest  may  give  their  oplo- 
ions  as  to  capacity.  As  Illustrated  In  many 
of  the  cases,  the  value  of  an  opinion,  wheth- 
er expert  or  nonexpert,  must  depend  upcMi  ex- 
tent of  knowledge  and  the  degree  of  skill  of 
the  witness;  but  the  question  of  the  value  of 
the  opinion  is  not  one  of  law  for  the  court, 
but  is  one  of  fact  for  the  Jury  tn  giving 
weight  to  the  evidence.  In  City  of  Indian- 
apolis V.  Hufter,  supra,  it  was  said:  "The 
action  of  -the  court  below  in  allowing  wit- 
nesses, not  experts,  to  give  their  opinion  as 
to  the  capacity  of  the  sewer.  Is  questioned. 
The  rule  Is  that  any  witness,  not  an  expert, 
who  knows  the  facts  personally,  may  give 
an  opinion  in  a  matter  requiring  skill,  stat- 
ing also  the  facts  upon  which  be  bases  that 
opinion."  .  The  rule  so  stated  has  been  quot- 
ed with  approval  in  most  of  the  great  variety 
of  cases  we  have  cited.    In  Bennett  v.  Mee> 
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han,  snpra.  It  was  said  that  "It  haa  long 
been  the  rule  in  the  state  that  a  witness  who 
is  familiar  with  the  facts,  and  who  states 
tlKm  to  the  jury,  may  express  an  opinion, 
although  he  is  not  an  expert,  if  the  case  is 
one  in  which  it  is  proper  to  express  an  opin- 
ion." Thongh  never  liaying  engaged  in  a 
like  serrice,  the  appellee  was  shown  to  I>e  a 
man  of  extended  business  experience;  tliat 
he  was  employed  for  this  special  service  by 
the  appellant,  and  performed  the  service  for 
which  be  was  so  employed. 

Another  witness  called  In  behalf  of  the  ap- 
pellee testified  that  for  two  years  he  had 
engaged  in  selling  electric  lighting  apparatus 
for  the  establishment  of  electric  lighting 
plants  in  cities  and  towns,  and  that  be  was 
acquainted  with  the  value  of  services  such 
aa  the  appellee  Iiad  performed.  Several  of 
the  questions  eliciting  such  testimony  were 
answered  over  the  objection  and  exception 
of  the  appellant,  and,  following  such  testi- 
mony, the  witness  testified,  without  objec- 
tion or  exception,  in  answer  to  a  question  by 
appellee's  counsel,  that  the  value  of  such 
service  was  10  per  cent  It  Is  now  insisted 
for  the  appellant  "that  his  examination  fell 
far  short  of  showing  that  he  was  competmt 
to  express  an  opinion  as  to  the  value  of 
plalntlfT's  services."  No  objections  are  here 
urged  to  the  rulings  upon  the  preliminary 
questions  eliciting  the  testimony  of  the  qual- 
ifications of  the  witness  to  testify  as  an  ex- 
pert to  the  value  of  appellee's  services.  It 
will  be  seen,  therefore,  that  no  question  as 
to  the  evidence  of  this  witness  Is  before  the 
court  However,  It  may* be  said  that  the 
qnestlMi  as  to  the  qualification  of  a  wit- 
ness to  testify  as  an  expert  is  for  the  trial 
court,  in  the  exercise  of  a  sound  discretion, 
and  that  when  there  Is  some  evidence  of 
that  qualification,  and  the  trial  court  has  not 
abused  that  discretion,  this  court  will  not 
review  the  action.  Davis  v.  State,  SS  Ind. 
496;  Forgey  v.  Bank,  66  Ind.  123;  City  of 
Ft  Wayne  ▼.  Coombs,  107  Ind.  75,  7  N.  B. 
743. 

The  third  of  the  court's  charges  to  the 
Jury  was  that.  If  they  should  find  from  a 
preponderance  of  the  evidence  In  favor  of 
the  plaintiff,  they  should  assess  such  rea- 
sonable compensation  as  they  should  de- 
termine from  a  preponderance  of  the  evi- 
dence he  should  receive  for  the  services  per- 
formed. It  is  complained  that  the  charge 
was  not  applicable  to  the  evidence;  that 
the  complaint  alleged  a  sale  to  Sutter,  and 
the  evidence  showed  a  sale  to  another.  The 
charge  does  not  assume  that  the  contin- 
gency claimed  did  not  exist,  but  It  directed 
the  assessment  of  damages  In  the  event  of 
a  finding  for  the  plaintiff. 

The  fourth  charge  was  as  follows:  "If 
you  find,  from  a  fair  preponderance  of  the 
evidence,  that  the  defendant  Bralnard  Bori- 
son  was  agent  of  the  defendant  the  Jenney 
Blectrlc  Company,  and  within  the  line  and 
scope  of  his  agency   and   employment   he 


made  a  contract  of  employment  with  the 
plaintiff  to  introduce  the  parties  to  the  Jen- 
ney Electric  Company,  to  the  end  that  they 
might  sell  to  said  parties,  described  in  the 
plaintiff's  complaint  certain  machinery  and 
appliances  for  an  electric  light  plant  f>i>d, 
in  pursuance  of  said  employment,  he  did 
Introduce  said  parties  to  the  said  Jenney 
Electric  Company,  and,  as  a  result  of  the 
plaintiff's  service.  In  pursuance  of  said 
contract  the  Jenney  Electric  Company  sold 
said  electric  plant  as  described  in  the  com- 
plaint then  yonr  finding  should  be  for  the 
plaintiff;  but  if  you  find,  from  a  fair  pre- 
ponderance of  the  evidence,  that  such  con- 
tract was  made  between  the  defendant 
Bralnard  Korison  and  the  plaintiff.  If  said 
Borison  was  not  the  authorized  agent  of 
said  company,  and  was  not  at  said  time  act- 
ing within  the  line  and  scope  of  his  authori- 
ty as  such  agoit  the  Jenney  Electric  Com- 
pany would  not  be  bound  by  any  contract 
made  by  him'  in  the  premises,  unless  the 
same  was  confirmed  and  accepted  after- 
wards, when  knowledge  of  said  contract 
came  to  them,  or,  without  formal  acceptance 
of  the  same  when  full  knowledge  of  the 
same  came  to  them,  they  acted  upon  It  and 
accepted  it,  and  accepted  the  benefits  under 
it.'*  The  objection  urged  against  this  In- 
struction Is  that  It  was  not  responsive  to 
any  issue  raised  by  the  pleadings  or  the 
evidence.  Though  this  objection  may  be 
true.  It  is  manifest  that  the  substantial 
rights  of  the  appellant  were  not  impaired  by 
the  charge,  since  Its  only  effect  would  he 
to  require  that  the  plaintiff  should  discharge 
a  burden  not  resting  upon  him,  and  in  no 
way  essential  to  his  recovery.  No  phase  of 
the  charge  required  more  from  the  defense 
to  defeat  the  plaintiff's  cause  of  action  or  to 
diminish  the  amount  of  recovery,  and  cer- 
tainly it  was  not  calculated  to  prejudice  the 
Jury  against  the  appellant  or  its  defense. 

The  fifth  charge  was  as  follows:  "You  are 
the  exclusive  Judges  of  the  credibility  of  the 
witnesses,  and  it  is  your  duty  to  reconcile 
any  confilct  that  may  appear  in  the  evidence, 
as  far  as  may  be  in  your  power,  upon  the 
theory  that  each  witness  has  sworn  to  the 
truth.  When  this  cannot  be  done,  you  may 
consider  the  conduct  of  the  witnesses  upon 
the  stand,  the  nature  of  the  evidence  given 
by  them,  how  far  they  are  corroborated  or 
contradicted  by  other  testimony,  their  in- 
terest if  any.  In  the  cause,  their  relation 
to  the  parties,  and  such  other  facts  appear- 
ing in  the  evidence  as  will,  in  your  Judg- 
ment aid  you  in  determining  whom  you 
will  believe,  and  you  may  alio,  tn  contid- 
ering  vohom  you  voUl  or  toiU  not  Mieee, 
take  into  account  your  experienee  and  rela- 
tion* nmonq  mai."  The  objection  to  this 
charge  Is  confined  to  the  last  direction  there- 
of, that  which  we  have  italicized.  By  this 
it  is  claimed  that  the  JurcMS  were  advised 
that  It  was  proper  for  them  to  employ  any 
of  their  particular  experiences  and  relations 
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among  men  out  of  court,  in  determining  the 
rights  of  the  parties.  It  is  argued  that 
such  a  rule  would  permit  the  disposition  of  a 
cause  upon  the  whims  of  Jurors,  rather  than 
upon  the  law  and  the  evidence  as  they  were 
learned  in  the  trial.  Jurors  should  be,  and, 
as  a  rule,  are,  selected  because  of  their  ex- 
tensive experiences  among  men.  The  school 
of  experience  which  men  attend  in  their 
varied  relations  among  men  Imparts  a  lieen- 
ness  of  mental  vision  which  enables  them 
the  more  readily  to  see  the  motives  and  to 
Judge  of  the  selfish  or  unselfish  interests 
of  men.  This  education,  be  it  much  or  lit- 
tle, is  a  part  of  the  Juror,  and  should  not, 
if  possible,  be  laid  aside  in  passing  upon 
the  Inducements  which  may  surround  a  wit- 
ness to  speak  falsely.  It  is  this  education 
which  to  a  great  extent  enables  a  Juror 
to  discover  in  the  faltering  manner  or  the 
downcast  eye  whether  the  statement  of  the 
witness  is  made  in  modesty  or  in  the  guilt 
of  falsehood.  The  valae  of  experience  is 
not  to  be  given  up  when  the  man  beeomea 
a  Juror,  and  is  required  to  apply  the  teats 
of  credit  to  the  heart  and  mind  of  the  wit- 
ness, but  whatever  qualification  that  experi- 
ence gives  should  be  employed  to  the  end 
that  the  whole  truth  may  be  known  and 
acted  ui>on.  While,  as  we  understand  the 
charge,  it  did  not  tell  the  Jurors  that  they 
should  employ  it,  they  were  told  that  It 
was  proper  to  employ  it;  not,  as  counsel 
for  appellant  contend,  as  allowing  a  Juror  to 
bring  forward  some  special  experience  or 
some  special  business  transaction  within  his 
observation,  bearing  some  similarity  to  the 
question  on  trial,  and  which  had  miscarried, 
and  to  conclude,  therefore,  that  some  phase 
of  the  present  case  should  miscarry.  The 
instruction  was  confined  to  the  tests  of  cred- 
it and  the  wdght  of  the  evidence  of  the  wit- 
nesses, and  the  clause  In  question  was  to 
be  construed  with  reference  alone  to  its 
bearing  upon  those  tests.  The  case  of  Dens- 
more  T.  State,  67  Ind.  S06,  is  not  in  conflict 
with  this  charge.  There  the  court,  afto; 
suggesting  the  tests  known  to  the  law,  said: 
"That  which  is  commonly  called  'common 
sense'  is,  perhaps,  the  Juror's  best  guide  in 
these  particulars."  Judge  Worden  said: 
"Now,  while  common  sense  is  a  very  desir- 
able and  admirable  quality  in  man,  and 
exceedingly  useful  in  all  the  practical  af- 
fairs of  life,  including  the  duties  of  Jurors, 
we  do  not  see  bow  It  can  be  a  better  guide 
to  them  in  the  discharge  of  those  duties 
than  the  rules  of  law."  It  will  be  seen  that 
the  instruction  was  regarded  as  directing 
the  employment  of  common  sense,  not  only 
as  a  better  guide  than  the  rules  of  law,  Dut 
as  a  substitute  for  such  rules.  In  our  opin- 
ion, there  was  no  error  in  the  cliarge. 

Finally,  it  is  insisted  that  the  verdict  was 
not  sustained  by  the  evidence.  There  was 
evidence  which.  If  uncontradicted,  would 
have  supported  the  verdict  The  weight  and 
^ect  of  the  contradictl<Mi8  and  the  evidence 


upon  conflicting  theories  of  the  case  were 
questions  for  the  Jury,  and  are  not  subject 
to  review.    The  Judgment  is  affirmed. 


(112  Ind.  226) 
UNITED  STATES  SAVING  FUND  &  IN- 
VESTMENT CO.  V.  HARRIS  et  al. 
(Supreme  Court  of  Indiana.    Oct.  10.  1895.) 

MOBTOAOB  BT  UaSBIED    I^IFANT  —  DlSAFFIRlIAlICS 

1.  Bams'  Rev.  St  1894,  {  8364  (Rev.  St 
1881,  f  2944),  provides  that  am  infant  feme 
covert  cannot  oiaaffirm  a  conveyance  of  land 
in  which  her  husband  has  joined,  he  being  of 
full  age,  without  restoring  the  considerauon. 
Hdd  that  though  aach  Infant  cannot  disaffirm  a 
morteage  given  for  borrowed  money,  she  can 
disaffirm  tne  note  secured  thereby,  so  as  to  es- 
cape personal  liability. 

2.  A  complaint  is  inffident  to  withstand  a 
demurrer  if  the  facta  stated  therein  show  that 
plaintiff  is  entitled  to  any  of  the  relief  demand- 
ed. 

On  rehearing.    Overruled. 

For  former  opinion,  see  40  N.  E.  1072. 

Gofer  &  Hadley,  Hogate  &  Clark,  and  W. 
M.  Taylor,  for  appellant  Ohas.  Foley,  for  ap- 
pellees. 

McOABE,  J.  The  appellees  have  filed  a  pe- 
tition for  a  r^earing,  on  the  sole  ground  that 
we  erred  In  unintentionally  holding,  tn  effect, 
that  the  appellee  Lottie  B.  Harris  could  not 
disaffirm  the  note  or  bond  secured  by  tlie 
mortgage.  That  Is  a  separate  contract  from 
the  mortgage.  The  mortgage  contains  an 
agreement  to  pay  the  debt  separate  and  apart 
from  the  note  or  bond.  We  only  intended  to 
hold  that  she  could  not  disaffirm  the  mortgage 
without  restoring  the  consideration,  and  did 
not  intend  to  hold  that  she  could  not  disaffirm 
the  note  or  bond  secured  thereby  without  such 
restoration.  In  case  she  disalQrms  the  note  or 
bond,  the  remedy  of  the  mortgage  must  be 
confined  to  the  real  estate  mortgaged.  Bums' 
Rev.  St  1894,  fS  1100,  1110  (Rev.  St.  1881,  S§ 
1087,  1096).  Where  there  is  a  separate  con- 
tract to  pay  the  mtmey  secured  by  the  mort- 
gage, a  personal  judgment  may  be  rendered 
against  the  mortgagor,  to  be  levied  of  his  gen- 
eral property  in  case  the  mortgaged  land 
proves  Insufficient  to  pay  the  debt  Bunuf 
Rev.  St.  1894,  g  1111  (Rev.  St  1881,  §  1097). 
The  statute  in  question  only  took  away  the 
right  to  disaffirm  such  mortgage  vrithout  re- 
storing the  consideration.  It  left  her  right  to 
disaffirm  the  contract,  whether  evidenced  by 
the  bond  or  note,  or  by  a  promise  expressed 
In  the  mortgage.  Just  as  it  was  at  common 
law;  and  by  that  law  she  had  a  right  to  dis- 
affirm that  contract,  and  thus  avoid  a  per- 
sonal Judgment  collectible  outside  of  the  mort- 
gage. The  answer  of  Lottie  B.  Harris,  set- 
ting up  her  infancy  as  a  full  defense  to  both 
note  and  m<Nrtgagc,  was  not  good  on  demur- 
rer, because  it  purported  to  be  a  full  defense 
to  both  note  an'3  mortgage,  whereas  It  was 
only  a  defense  to  a  part  of  the  cause  of  ac- 
tion; namely,  the  note  or  bond.    Her  counter* 
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claim  or  cross  complaint  coonted  on  and  set 
op  tbe  same  facts  as  tbose  stated  In  ber  an- 
swer, and  asked  a  Judgment  or  decree  can- 
celing or  declaring  void  both  note  and  mort- 
gage. This  pleading  was  In  the  nature  of  a 
complaint,  and  must  be  tested  by  different 
principles  than  those  governing  an  answ^. 
The  facts  stated  in  the  answer  must  be  suf- 
ficient to  bar  the  whole  cause  of  action  If  It 
Is  pleaded  In  bar  of  tbe  whole.  On  the  oth- 
er hand,  a  complaint  Is  sufficient  to  withstand 
a  demurrer  If  the  facts  stated  therein  show 
that  the  plalntlfF  is  entitled  [to]  any  of  the  re- 
lief demanded.  The  appellant's  answer  to  this 
counterclaim  was  that  the  note  and  mort- 
gage were  given  for  borrowed  money  which 
she  had  not  restored,  and  that  her  husband 
was  of  foil  age  at  the  time.  This,  as  we  be- 
fore held,  was  a  good  answer  to  a  part  of  the 
cross  complaint,  but  not  all.  It  was  a  good 
answer  to  that  part  of  the  counterclaim  seek- 
ing a  cancellation  of  the  mortgage,  but  was 
not  a  good  answer  to  that  part  seeking  the 
cancellation  of  the  note  or  bond.  Therefore, 
the  mandate  Is  modified  to  read  as  follows: 
"The  judgment  Is  reversed,  and  the  cause  re- 
manded, with  Instmctions  to  sustain  the  de- 
murrer to  the  separate  answer  of  Lottie  B. 
Harris,  to  overrule  her  demonrer  to  aopel- 
lant's  reply  to  her  separate  answer,  and  grant 
leave  to  amend  the  answer  of  the  appellant  to 
the  separate  counterclaim  of  said  Lottie  B. 
Harris  BO  as  to  make  it  a  partial  answer  or 
an  answer  to  so  much  of  her  counterclaim  as 
seeks  to  avoid  and  cancel  only  the  mortgage; 
In  case  it  be  so  amended,  the  demurrer  there- 
to should  be  overruled;  and  for  further  jnro- 
oeedlngs  not  Inconsistent  with  this  opinion." 
The  petition  for  a  rehearing  is  overruled. 


042  Ind.  210) 

WEST  CRBBK  TP.  et  al.  T.  MILLER  «t  al. 

(Supreme  Court  of  Indiana.    Oct  9,  1895.) 

Draihaqi  —  Rbfort  or  Commissioners  — Kehoh- 
STBAirce. 

1.  Under  Bev.  St  1894,  {  6925,  providing 
that  on  the  filing  of  a  remonBtrance  to  the  re- 
port of  drainage  commissioners,  if  it  is  found 
that  the  report  !■  not  according  to  law,  the 
court  may  direct  the  commissioners  to  amend 
it  or  may  set  it  aside,  and  refer  the  matter 
back  to  the  commissioners  for  a  new  report,  and 
that,  when  such  new  report  is  made,  any  per- 
son whose  lands  are  affected  thereby  may  re- 
monstrate within  a  time  equal  to  that  allowed 
for  remonstrance  against  the  first  report 
where  the  matter  is  so  referred  back,  and  a  new 
report  is  made,  the  first  remonstrance  will 
not  stand  against  the  second  report  tiiough  such 
report  made  no  change  In  the  assessments,  and 
tbe  new  matter  contained  therein  was  mere  ad- 
ditional specifications. 

2.  Where,  on  remonstrance  by  a  landowner 
to  the  report  of  drainage  commissioners,  the 
matter  Is  referred  back  to  the  commissioners  for 
further  report  without  objection  by  such  land- 
owner and  in  pursuance  to  the  remonstrance, 
he  cannot  assert  that  the  reference  was  ille- 
gal. 

3.  Whete  the  report  of  drainage  commis- 
sioners failed  to  report  the  grades,  courses,  and 
distances  as  regaired  by  the  drainage  act  (Rev. 
8t  18M.  i  6623),  such  rqtort  is  "not  according 


to  law."  within  section  6625,  providing  that  bi 
such  case  the  court  may  refer  the  matter  back 
to  the  commissioners  for  a  new  report 

4.  Where,  on  remonstrance  to  the  report  of 
drainage  commissioners,  the  matter  is  referred 
back  to  the  commissioners,  and  a  new  report  is 
made,  and  no  remonstrance  is  made  to  such  re- 
port, the  fact  that  a  witness  is  sworn  in  tiie 
case  by  direction  of  the  court  does  not  amoant 
to  an  admission  by  the  petitioners  that  the  first 
remonstrance  is  valid  as  against  the  second  re- 
port 

Appeal  from  circuit  court.  Lake  county;  J. 
B.  Peterson,  Special  Judge. 

Proceeding  by  the  West  Creek  township  and 
others  to  establish  a  public  drain.  Peter  Mil- 
ler and  others  filed  a  remonstrance  to  the  re- 
port of  the  drainage  commissioners,  and, 
from  a  judgment  in  favcsr  of  the  conunlssloa- 
ers,  appeal.     Affirmed. 

TlMM.  3.  Wood,  for  appellantai.  F.  &  Futr 
cber,  for  appellees. 

HOWARD,  C  J.  This  was  a  proceeding  un- 
der the  act  of  AprU  6, 1885  (Acta  18^,  pi  129; 
Rev.  St  1894,  8  6022,  and  fcdlowlng  secdona), 
for  the  constmetlon  of  a  paUic  drain  in  Lake 
county.  The  bill  of  excepticras  shows  that 
tbe  appellants  filed  rononstiaaces,  containing 
the  statutoiy  grounds,  against  the  report  of 
the  commissioners  of  drainage;  and  that 
thereupon  the  comrt  referred  the  report  back 
to  the  ccmimissioners,  with  orders  to  file  a 
new  report  on  the  first  day  of  tbe  next  term, 
Norember  19,  1894.  The  court  did  not  set 
aside  the  first  reiwrt,  and  there  was  no  hear- 
ing when  the  same  was  referred  back;  but 
the  commissioners  were  directed  to  re-exam- 
ine the  proposed  ditch  after  meeting  at  a  des- 
ignated time  and  place,  and  make  further 
report,  which  was  done.  The  new  report  was 
in  fact  the  old  report  reflled,  with  the  addltkm 
of  a  statement  by  tbe  engineer  giving  the 
levels  of  the  ditch.  Its  coturses  and  distances, 
and  specifications  showing  bow  it  should  be 
constructed.  There  was  also  a  statement 
added  of  a  reaurvey  of  a  part  of  tbe  dltcb. 
The  report  was  resworn  to.  It  is  stated  also 
In  the  bill  of  exceptions  that  nritber  the  ap- 
pellants nor  their  attraneys  bad  any  knowl- 
edge, or  notice  of  the  filing  of  tbe  new  report 
on  November  19,  1894.  On  the  day  of  tbe 
trial,  December  18, 1894,  tbe  appellants  mov- 
ed the  court  to  allow  their  original  remcm- 
strances  against  the  assessment  of  benefits  as 
made  in  the  first  report  to  stand  against  the 
new  report,  on  the  ground  that  there  was  no 
change  made  In  any  of  tbe  assessments.  This 
motion  was  overruled,  and  the  rulings  ex- 
cepted to.  It  is  further  shown  that  the  appel- 
lants also  moved  tbe  court  to  allow  said  re- 
monstrances to  stand  to  tbe  new  report,  on 
the  groand  that  the  petitioners  had  moved 
to  strike  out  said  remonstrances,  for  tbe  rea- 
son that  tbe  causes  therein  were  not  well 
stated.  On  this  motion  the  court  made  no 
ruling,  to  which  failure  to  rule  upon  said 
motion  appellants  also  excepted.  It  appears. 
In  addition,  that  the  coort  directed  that  one 
of  tbe  appellant  trustees  be  sworn  on  tbe 
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trial,  and  that,  when  said  trustee  was  Inter- 
rogated as  to  the  question  of  benefits  and 
damages  In  case  said  ditch  should  be  dug,  the 
petitioner  objected  to  bis  testimony,  and  the 
objection  was  sustained,  on  the  ground  that 
Uiere  was  no  remonstrance  on  file  calling  the 
assessments  In  question.  The  mlings  com- 
plained of  are  all  brought  up  as  reserved 
questions  of  law  under  provisions  of  section 
642,  Rev.  St  1894  (section  630,  Rev.  St  1881), 
and  are  properly  before  us  by  bill  of  ezcep- 
tlona. 

One  question  only  Is  presented  by  the  ml- 
Ings  complained  of:  Did  the  remonstrances 
filed  to  the  original  report  stand  good,  with- 
out refiling,  as  against  the  new  report  of  the 
drainage  commissioners?  Under  the  provi- 
sions of  the  drainage  statute,  we  think  they 
did  not  It  Is  provided  In  section  4  of  that 
act,  supra  (section  5625,  Bev.  St  1894),  that 
on  the  filing  of  the  remonstrance,  if  the  first 
cause  of  remonstrance  Is  held  to  be  true^ 
namely,  that  the  report  is  not  according  to 
law,  the  court  may  direct  the  commissioners 
to  amend  and  perfect  their  report;  "or  the 
ouurt  may  in  its  discretion  set  aside  said  re- 
y>rt,  refer  the  matter  bacit  anew  to  said  com- 
missioner for  a  new  report"  The  latter 
course  substantially  was  taken  In  this  case, 
^though  there  was  not  a  formal  setting  aside 
of  the  first  reiwrt,  but  a  new  report  was  in 
fact  filed.  The  same  section  of  the  statute 
provides  that,  in  such  case,  "when  sold  newre^ 
port  is  made  and  filed  any  person  whose  lands 
are  reported  as  affected  may  remonstrate 
within  the  same  time  therefrom  and  for  the 
same  causes  as  it  is  hereby  allowed  to  remon- 
strate against  the  first  report"  It  is  notclaim- 
ed  that  any  remonstrance  was  in  this  case 
filed  to  the  last  repwt;  but  It  Is  argued  that 
the  remonstrances  to  the  first  report  stood 
good  also  to  the  last  We  do  not  think  the 
statute  contemplates  such  a  procedure.  On 
the  contrary,  the  statute  evidently  assumes 
that  the  new  report  will  be,  in  some  essential 
respects,  different  from  the  original,  and  pro- 
Tides  expressly  for  filing  remonstrances  anew. 
It  may  well  be  tliat  the  new  report  will  ob- 
viate the  objections  to  the  old  one,  and  that 
no  remonstrance  will  therefore  be  necessary 
or  available.  As  a  reason,  apparently,  for 
not  filing  a  remonstrance  to  the  new  rep<^ 
In  the  case  before  us,  It  la  shown  that  ap];>el- 
lants  had  no  knowledge  or  notice  of  its  fil- 
ing. This,  however,  could  be  no  excuse.  The 
remonstrants,  both  by  the  original  notice 
given  to  them  and  by  their  appearance  to  the 
first  report,  were  in  court  for  all  the  puriXMes 
of  the  case. 

Neither  is  it  true  that  by  moving  to  otrlke 
ent  the  original  remonstrances,  appellees 
thereby  recognized  such  remonstrances,  and 
80  made  them  good.  The  remonstrances,  by 
force  of  the  statute,  did  not  exist  as  against 
the  new  report.  The  last  report  stood  as  the 
revised  act  of  the  commisslonere;  and,  in  the 
absence  of  further  remonstrance^  must  be 
presumed  correct 


It  is  farther  urged  by  counsel  that  since 
the  only  reason  given  In  the  statute  why  the 
original  report  may  be  referred  back  to  the 
commissioners  Is  that  the  report  "is  not  ac- 
cording to  law,"  whereas  the  additional  state- 
ments In  the  new  report  as  filed  are  matters 
of  fact  and  not  of  law,— namely,  the  giving 
of  the  levels  of  the  ditch,  its  courses  and  dis- 
tances, and  the  specifications  showing  how  it 
should  be  constructed,— therefM«  the  report 
should  not  have  been  referred  back  In  the 
first  Instance  We  do  not  think  appellants 
are  in  position  to  make  this  objection  to  the 
action  of  the  court.  Not  only  was  the  report 
referred  back  without  objection  from  the  ap- 
pellants, but  the  action  taken  was  in  apparent 
compliance  with  their  remonstrance.  The  ad- 
ditional matters,  besides,  which  are  found  in 
the  new  report  as  to  the  grades,  courses,  and 
distances  of  the  ditch,  are  such  as,  by  section 
8  of  the  drainage  act,  supra  (section  S624, 
Rev.  St  1894),  are  required  to  be  stated  In  the 
report  of  the  commissioners.  As  these  mat- 
ters were  omitted  In  the  first  report,  that  re- 
port was  certainly  "not  according  to  law," 
and  was  therefore  properly  referred  back  to 
the  commissioners  for  revision. 

Nor  does  it  follow,  because  a  witness  was 
sworn  In  the  case  by  direction  of  the  court, 
that  It  was  thereby  admitted  by  the  petition- 
ers that  issues  were  made  up,  in  such  sense 
that  the  remonstrance  to  the  original  report 
was  good  also  against  the  new  report  The 
witness  might  be  sworn  for  the  Information 
of  the  court  or  for  other  reasons.  As  soon, 
however,  as  he  was  asked  to  give  evidence 
such  as  might  be  admissible  under  the  re- 
monstrance, his  testimony  was  objected  to. 
The  remonstrance,  as  we  think,  was  not  be- 
fore the  court,  either  in  fact  or  by  the  admis- 
sion of  the  petitioner.  The  Judgment  is  af- 
firmed. 

(X4a  Ind.  US) 

SAUNDBRS,    County    Treasurer,    t.    MONT- 
GOMERY.' 
(Supreme  Court  of  Indiana.    Oct  9,  1885.) 

Afpbai.  —  PSAOTIOa  —  JOIHT  ASSIONXailT  OF  Kb- 
BOR. 

A  joint  assignment  of  error  to  several 
rulings  of  the  court  is  insufficient.  If  any  one 
of  such  mlings  la  correct 

Appeal  from  superior  court,  Vanderburg 
county;  Peter  Maler.  Judge. 

Action  by  Alma  H.  Montgomery  against 
James  F.  Saunders,  treasurer,  to  restrain  the 
collection  of  taxes.  Judgment  for  plaintltf, 
and  defendant  appeals.    Affirmed. 

W.  W.  Ireland,  for  appellant  Iglehart  & 
Taylor  and  S.  R.  Hombrook,  for  appellee. 

MONKS,  J.  This  action  was  brought  by 
appellee  to  enjoin  appellant,  as  county  treas- 
urer, from  collecting  certain  taxes  assessed 
uDon  the  real  estate  described  in  the  com- 
plaint The  cause  was  tried  by  the  court 
and  by  request  of  appellee  the  court  made  a 
special  finding  of  facts  and  stated  aiz  condo- 
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slons  of  law  thereon,  to  Trbich,  as  a  whole,  ap- 
pellant excepted  at  the  time.  Judgment  was 
rendered  In  favor  of  appellee.  The  only  error 
assigned  and  not  waived  la  that  "the  court 
erred  In  Ita  conclusions  of  law  stated  upon 
the  special  finding  of  facts."  The  conclusions 
of  law  stated  by  the  court  were  six  In  num- 
ber, one  to  six.  Inclusive,  and  the  assign- 
ment of  errors  does  not  call  in  question  each 
of  said  conclusions  separately,  but  all  of  them 
Jointly.  Appellee  earnestly  Insists  that.  If 
any  one  of  the  conclusions  of  law  Is  correct, 
the  assignment  of  errors  falli.  We  concur  in 
this  contention  of  appellee.  It  Is  a  general 
mie  in  this  state  that,  when  there  are  sev- 
eral rulings,  each  must  be  senarately  chal- 
lenged, and  the  exception  must  be  taken  to 
each.  Where  the  objection  or  exception  In 
the  court  below,  or  assignment  of  error  In  this 
oonrt,  la  Joint  to  several  rulings  or  acts  of 
the  court,  the  same  will  fall  unless  valid  to 
all  of  such  rulings  or  acta  Railway  Co.  v. 
McCartney,  121  Ind.  385,  23  N.  E.  258;  Ket- 
eham  v.  Barbour,  102  Ind.  676,  26  N.  E.  127; 
Trammel  v.  Chlpman,  74  Ind.  474;  Pennsyl- 
vania Ca  ▼.  Sears,  136  Ind.  460,  34  N.  E.  15, 
and  86  N.  B.  353;  Black  v.  Thompacm,  136 
Ind.  611,  36  N.  B.  643;  Railway  Co.  v.  Smoot, 
135  Ind.  220,  33  N.  E.  905,  and  34  N.  E.  1002; 
Noe  V.  Roll,  134  Ind.  115,  33  N.  E.  905;  RaU- 
road  Co.  v.  Madden.  134  Ind.  462,  34  N.  B. 
227;  PopIJoy  v.  MUler,  133  Ind.  19,  32  N.  B. 
713;  Florer  v.  State,  133  Ind.  453,  32  N.  E.  829; 
I^awrence  v.  Van  Buskirk  (Ind.  Sup.)  40  N. 
B.  64;  Carger  v.  Fee  (Ind.  Sup.)  39  N.  B. 
93;  Kddlngfleld  v.  State  (lai.  App.)  39  N.  E. 
1057;  McCuIlough  v.  Martin  (Ind.  App.)  39  N. 
E.  905;  Williamson  v.  Branderberg,  6  Ind. 
App.  97,  32  N.  E.  1022;  Rees  v.  Black  well,  6 
Ind.  App.  606,  33  N.  E.  988;  2  Elliott,  Gen. 
Prac.  H  981,  1051,  1053;  EUlott,  App.  Proa 
{  793.  The  rule  la  thus  stated  In  ElUott, 
App.  Proc.  g  793:  "It  Is  now  well  settled  that 
the  proper  mode  of  questioning  the  correct- 
neas  of  the  conclusions  of  law  stated  by  the 
court  upon  the  special  finding  of  the  facts  is  by 
excepting  to  each  of  the  conclusions  of  law." 
In  2  Elliott,  Gen.  Prac.  S  981,  It  is  said:  "It 
Is  sufficient  to  except  to  each  conclusion  of 
law  stated."  It  follows  from  these  authori- 
ties that.  If  the  exceptions  are  taken  to  the 
conclusions  of  law  as  a  whole,  the  same  will 
not  be  available  if  any  conclusion  of  law  stat- 
ed is  correct  It  Is  not  insisted  by  appellant 
that  all  conclusions  of  law  stated  are  errone- 
ous, and  we  assume,  therefore,  that  those  to 
which  no  objections  have  been  pointed  out  are 
correct.  A  part  of  the  conclusions  of  law  be- 
ing correct,  the  assignment  of  error  fails. 
Judgment  affirmed. 

(143  Ind.   6«7) 

LBB  T.  MAZINGO  et  aL< 

(Snpreme  Court  ot  Indiana.     Oct  10,  1895.) 

AKSMDiHa  AssioNMCMTS  Or  Brrok  —  Fartibs  on 

APPSAb 

1.  Under  Sap.  Ct  Rale  3,  providing  that 
leav*  to  amend  an  assienment  of  errors  shall 

X  Rattmrlng  danM. 


not  be  granted  unless  it  appears  that  doe  care 
and  diligence  were  ezerdsed  in  the  first  instance 
to  make  the  assignment  complete,  it  is  not  a 
aaffident  excuse  for  mulrlnjf  a  defective  assign- 
ment that  the  party  was  in  doubt  aboat  bow  it 
oujdit  to  be  made. 

2.  Rev.  St  1894.  f  647  (Rev.  St  1881,  f 
635),  provides  that  "a  part  of  several  copar- 
tiea  may  appeal,  but  in  snch  case  they  most 
serve  notice  of  the  appeal  on  all  other  eoparties, 
and  *  *  *  unless  they  appear  and  deoine  to 
join  they  shall  be  regarded  as  having  joined." 
Mdd,  that  one  of  several  defendants  cannot  ap- 
peal without  maUng  the  other  defendants  oo- 
appellants,  thoagh  the  others  have  defaulted, 
and  it  is  not  snflSdent  that  all  of  said  defendants 
were  joined  as  appellees,  or  that  some  of  them 
have  appeared  and  declined  to  join  as  ooappel- 
lants. 

Appeal  from  circuit  court,  Hamilton  coun- 
ty;  W.  J.  Kane,  Special  Judge. 

Action  by  Elizabeth  Mazingo  against  Ste- 
phen Lee  and  others  to  have  a  deed  declared 
a  mortgage,  and  to  foreclose  the  same^ 
Plalntltr  had  judgment,  and  defendant  Ste- 
phen Lee  appeals.    Dismissed. 

F4  M.  Bntler,  fior  appeUant  J.  F.  Neol,  tor 
appdleea. 

McOABE,  J.  The  appellee  Elizabeth  Ma- 
zingo sued  the  appellant,  Stephen  Lee,  and 
the  appellees  WUlIam  R.  Fox,  Eliza  Fox,  his 
wife,  Isaiah  Lee,  and  Margaret  Lee,  to  have 
a  deed  executed  by  said  Fox  and  wife,  prnv 
portlng  to  convey  certain  lands  in  Hamilton 
county  to  said  Mazingo,  declared  a  mortgage, 
and  to  foreclose  the  same.  It  appears  from 
the  complaint  that  the  land  belonged  to  Fox, 
and  that  he  and  his  wife  had  mortgaged  it 
to  one  Joseph  Billhymer  to  secure  a  note  of 
$500  and  coupon  or  interest  notes  thereon, 
all  of  which  had  been  assigned  to  said  Isaiah 
Lqc,  who  had  foreclosed  the  same  and  bought 
In  the  land  on  his  foreclosure  decree;  that 
said  Stephen  Lee  had  a  Junior  mortgage  on 
the  same  land  executed  by  the  same  mort- 
gagors; that  the  said  Isaiah  Lee  was  the 
son  of  Stephen  Lee,  and  was  the  nominal 
holder  and  owner  only  of  the  first-mentioned 
notes  and  mortgage,  his  father  Stephen  Lee 
liaving  furnished  the  money  to  buy  it  with. 
Just  before  the  expiration  of  the  year  for  re- 
demption Fox  borrowed  the  money  of  Ma- 
zingo to  redeem  from  Isaiah  Lee's  sale,  and 
did  redeem  therefrom  with  said  money.  Said 
Fox  represented  to  Mazingo  that  there  was 
no  other  lien  on  said  real  estate  than  said 
foreclosure  decree  and  sale.  To  secure  the 
money  thus  borrowed.  Fox  and  wife  executed 
the  deed  before  mentioned  to  Mazingo.  Shs 
made  defendants  to  ber  complaint  William 
R.  Fox,  Eliza  E.  Fox,  Stephen  Lee,  Isaiah 
Lee,  and  Margaret  Iiee.  The  complaint  in 
addition  to  seeking  to  have  the  deed  declared 
a  mortgage,  and  a  foreclosure  of  the  same  as 
a  mortgage,  also  sought  to  subrogate  Ma- 
zingo to  the  rights  of  Isaiah  Lee  in  the  decree 
of  foreclosure,  and  have  the  satlsfacticA 
thereof  set  aside  because  It  was,  as  alleged, 
the  Intention  of  said  William  R.  Fox  and 
Mazingo,  at  the  time  she  loaned  the  money  as 
aforesaid,  that  the  lien,  of  said  decree  should 
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be  continued  and  keitt  alive  In  her  favor. 
All  the  defendants  In  the  complaint  above 
named  except  Stephen  Lee  were  defaulted. 
Heanswered,  leading  tolsBuea  of  fact  the  trial 
of  which  resulted  In  a  special  finding  of  facts 
on  which  conclusions  of  law  were  stated  by 
the  court.  Pursuant  to  such  conclusions,  tbe 
court  rendered  a  Judgment  and  decree  in  ac- 
cordance with  the  prayer  of  the  complaint, 
and  foreclosing  the  equity  of  redemption  of 
all  of  the  defendants  in  and  to  said  real  es- 
tate. Stephen  Lee,  one  of  the  defendants  be- 
low, alone  appeals,  and  makes  the  plaintiff 
and  all  his  codefendants  in  the  circuit  court 
appellees,  and  none  of  them  coappellants. 
The  appellee  Mazingo  filed  a  motion  to  dis- 
miss the  appeal  on  January  8,  1895,  for  fall- 
ure  to  make  all  the  eopartles  to  the  judgment 
below  coappellants  to  this  appeal.  The  tran- 
script and  assignment  of  errors  were  filed  on 
February  12,  1894,  and  the  cause  was  sub- 
mitted on  April  18,  1894.  On  January  14, 
18SS,  appellant  filed  a  motion  asking  leave  of 
this  court  to  so  amend  his  assignment  of  er- 
rors as  to  make  all  eopartles  to  the  Judgment 
below  coappellants  in  this  court  That  mo- 
tion was  overruled  by  this  court  on  February 
21,  1895,  because  no  excuse  was  stated  in  the 
application  why  the  proper  assignment  had 
not  been  made  before  the  submission,  except 
that  "said  appellant  says  that  he  is  now,  and 
was  at  the  time  said  assignment  of  orors 
was  filed,  in  doubt  as  to  whether  any  other 
persons  should  be  made  parties  to  this  appeal 
except  himself  and  Mazingo,  and  also  wheth- 
er Mazingo  should  be  sole  appellee  and  the 
rest  of  said  persons  be  Joined  as  appellants." 
Rule  8  of  this  cottrt  provides,  among  otlm 
fldng8,a8  follows:  'Vor  shall  leave  be  grant- 
ed, unless  it  appear  that  due  care  and  dill* 
geace  were  exercised  In  the  first  instance  to 
make  the  assignment  complete."  Under  this 
rtde,  it  is  not  a  sufficient  excuse  for  making 
a  defective  or  insufllclent  assignment  of  ec' 
Tors  that  the  party  was  in  doubt  about  bow  it 
ought  to  be  made.  On  January  28, 1886,  the 
appellant  filed  In  this  court  a  paper  duly 
gwotn  to  by  Isaiah  Lee  and  Margaret  L«e, 
parties  to  the  Judgment  below,  who  thereby 
entered  their  appearance  as  coappellants  In 
this  cause,  waiving  all  irregulartties  in  the 
taking  of  this  appeal,  and  therein  and  there- 
by declined  to  Jc^  as  coappellants  in  this  ap- 
peal, and  asked  that  their  names  be  stricken 
from  the  record  as  coappellants.  This  paper 
and  the  relief  therein  sought  fialls  exactly 
within  the  principle  declared  in  Holloran  v. 
Railway  Co.,  129  Ind.  274  28  N.  B.  649.  That 
Is  against  the  appellant  and  his  proposed 
amendment  of  the  assignment  of  errcns. 

But  if  it  were  otherwise,  and  the  appear- 
ance of  Isaiah  and  Margaret  I«e,  and  their 
waiver  of  the  defect  in  leaving  them  out  of 
the  assignment  of  errors  as  coappellants,  had 
the  effect  to  put  them  in  the  assignment  of 
errons,  it  would  be  fatally  defective  for  want 
of  the  presence  of  the  principal  defendants 


below,  the  mortgagors,  WilUam  R.  Fox  and 
Eliza  E.  Fox,  his  wife,  unless  a  defaulted  de- 
fendant has  no  right  to  api>eal  until  his  de- 
fault is  set  aside.  All  the  defendants  below, 
including  Fox  and  wife,  except  Stephen  Lee, 
were  defaulted,  as  before  observed.  It  is 
contended  by  the  appellant  that  it  was  not 
necessary  to  make  a  defaulted  defendant  be- 
low, even  though  Judgment  be  rendered 
against  him,  a  party  to  the  appeal,  because 
it  is  contended  that  such  defaulted  defendant 
cannot  raise  any  question  in  this  court  on  ap- 
peal without  first  moving  to  set  aside  the  de- 
fault; and  as  all  the  defendants  below  ex- 
cept the  appellant  were  defaulted,  and  took 
no  steps  to  get  rid  of  the  default,  they  have 
no  right  to  raise  any  question  on  appeal,  and 
hence  no  right  to  appeal,  therefore  it  was  not 
necessary  to  make  them  coappellants  with' 
the  appellant  But  it  has  been  settled  by 
this  court  that  a  defaulted  defendant  has  a 
right  to  appeal  without  seeking  to  set  aside 
the  delUnlt  and  may  on  such  appeal  raise  at 
least  two  questions,  namely,  the  sufflcl^icy 
of  the  facts  stated  in  the  complaint  to  c<m- 
stltute  a  cause  of  action  against  him,  and  the 
Jurisdiction  of  the  court  Cochnower  v.  Goch- 
nower,  27  Ind.  263;  Monroe  v.  Strader,  2& 
Ind.  Ill;  Searle  v.  Whipperman,  79  Ind.  424; 
Wilcox  V.  Monday,  83  Ind.  335.  Bell  v.  Oor- 
bin,  186  Ind.  269,  36  N.  B.  23,  dted  by  appel- 
Lint  is  not  in  point,  because  it  was  only  held 
there  that  the  defaulted  defendant  below 
could  not  except  to  conclusions  of  law  on 
motion  for  a  new  trial.  The  failure  to  make 
the  eopartles  to  the  Judgment  below  all  co- 
appellants  with  the  appellant  was  a  failure 
to  comply  with  the  requirements  of  the  stat- 
ute in  such  cases.  Bums'  Rev.  St  1894,  f 
647  (Rev.  St  1881, 1 635).i  We  have  recently 
held  that  making  them  appellees  Is  no  better 
than  not  making  them  parties  at  all.  Gregory 
T.  Smith  and.  Sup.)  38  N.  E.  896.  As  all  par- 
ties affected  by  the  Judgment  have  a  right  to 
appeal,  and  as  there  can  be  but  one  appeal 
from  the  same  Judgment,  the  failure  to  make 
all  persons  against  whom  the  Judgment  Is 
rendered  parties  to  the  appeal  as  coappellants 
is  a  failure  to  place  the  case  within  the  Juris* 
diction  of  this  court.  Hatts  t.  Martin,  131 
Ind.  1,  80  N.  B.  698;  Gregory  v.  Smith,  su- 
pra; Vordennark  v.  Wilkinson  (Ind.  Sup.)  89 
N.  B.  441.  The  motion  to  dismiss  the  appeal 
for  want  of  Jurisdiction  must  be  sustained. 
The  appeal  Is  therefore  dismissed. 

1  Rev.  St  1894,  f  647  (Rev.  St  1881,  {  635), 
reads  as  follows:  A  part  of  several  eopartles 
taa,j  appeal;  but  in  such  case  they  must  serve 
notice  of  the  appeal  upon  all  the  other  copar- 
ties,  and  file  the  proof  thereof  with  the  derk 
of  the  supreme  court  Unleaa  they  appear  and 
decline  to  join  they  shall  be  regarded  as  having 
Joined,  and  shall  be  liable  for  their  due  propor- 
tion of  the  coats.  If  they  decline  to  join,  their 
names  may  be  struck  out  on  motion;  and  they 
shall  not  take  an  appeal  afterward  nor  ahall 
they  derive  any  benefit  from  the  appeal  unless 
from  the  necessity  of  the  case,  except  persons 
under  legal  disabilities." 
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ril2  Ind.  214) 

RUND  T. 


TOWN  OF  FOWLER. 


(Supreme  Court  of  Indiana.    Oct  9,  1895.) 

Blauohterhocses  — IsniBiTiNO  Location  within 
Town  Limits — Estoppel. 

1.  Under  Rev.  St.  1894,  §  4357  (Rer.  St. 
1881,  {  3333),  empowering  towns  "to  declare 
what  shall  constitute  a  nuisance,  snd  to  pre- 
vent* •  •  th<>  same;  ♦  •  •  to  direct  the 
location  of  slanghterhouses," — a  town  may  de- 
clare a  slanghterhouse  within  its  limits  a  nui- 
sance, and  inhibit  the  maintenance  or  operation 
thereof. 

2.  Power  having  been  given  a  town  to  in- 
hibit maintenance  of  slanghterhouses  within  its 
limits,  courts  cannot  question  the  wisdom  or 
reasonableness  of  it  or  ita  exercise,  it  not  in- 
fringing on  any  constitutional  provision. 

3.  A  town  is  not  estopped  to  inhibit  main- 
tenance of  a  slaughterhouse  within  its  limits 
1)7  reason  of  previous  direction  and  consent  of 
its  trustees  as  to  location  thereof  within  ita 
limits;  at  least,  unless  such  direction  and  con- 
sent was  by  corporate  action  regularly  taken. 

Appeal  from  circuit  court,  Benton  county; 
U.  Z.  Wiley,  Judge. 

Action  by  the  town  of  Fowler  agalnet  Hen- 
ry Rund.  Judgment  for  plaintiff.  Defend- 
ant appeals.    Affirmed. 

Praser  &  Isba'm,  for  appellant.  Brown  & 
Hall,  for  appellee. 

HACENET,  J.  This  Is  an  appeal  from 
the  Judgment  of  the  lower  court  assessing  a 
penalty  against  the  appellant  for  tbe  vlola- 
ti<Ht  of  an  ordinance  of  said  town.  Tbe  ap- 
pellant Insists  that  tbe  ordioance  is  invalid- 
First,  because  the  appellee  had  no  power  to 
pass  It;  and,  second,  because  Its  provisions 
are  arbitrary  and  unreasonable.  The  first 
section  declares  that  slaughterhouses  wltbin 
the  corporate  limits  of  the  town  shaU  be 
deemed  public  nuisances.  The  second  secr 
tion,  wltb  the  violation  of  which  tbe  appel- 
lant was  charged,  provides  that  "It  shall  be 
unlawful  for  any  person  or  persons  or  cor- 
poration to  maintain  or  operate  any  slaughter- 
house within  the  corporate  limits  of  said 
town."  Section  3  prescribes  tbe  penalties 
for  violating  said  second  section.  The  stat- 
ute defining  the  powers  of  town  corporations 
(section  4357,  Rev.  St.  1894;  secUon  3333, 
Rey.  St  1881)  provides  that  the  board  of 
trustees  shall  hav«  power:  "FourtlL  To  de- 
clare what  shall  constitute  a  nnisance,  and 
to  prevent  abate  and  remove  the  same;  and 
to  take  such  other  measures  for  the  preser- 
vation of  the  public  health  as  they  shall  deem 
necessary.  •  •  •  Eightb.  •••  To  di- 
rect the  location  of  slaughterhouses."  Up- 
on the  question  of  tbe  express  power  of  the 
appellee  to  adopt  and  enforce  the  ordinance 
before  us,  the  appellant's  counsel  confine  their 
arg^ument  to  the  last-quoted  provision  of  the 
statute,  Insisting  that  the  power  to  direct 
the  location  does  not  Include  the  power  to 
exclude  from  the  cori)orate  limits  or  to  de- 
clare tbe  maintenance  of  slaughterbouses  to 
constitute  a  nuisance.  If  this  provision  stood 
alone,  we  should  not  incline  to  the  view  that 


the  ordinance  In  question  exceeded  the  power 
given.  Its  effect  is  certainly  to  provide  that 
slaughterhouses  shall  not  be  located  within 
the  corporate  limits,  and  that  a  violation 
of  this  direction  shall  bring  the  penalty  pre- 
scribed. The  ordinance  finds  support  as  the 
exercise  of  a  police  power,  and  has  for  its 
object  the  preservation  of  the  public  health. 
This  power  Is  given  by  the  provision  of 
the  statute  Hret  quoted:  "To  declare  what 
shall  constitute  a  nuisance,  and  to  prevent 
•  •  •  the  same."  The  ordinance  In  ques- 
tion declares  that  a  slaughterhouse  within 
the  corporate  limits  of  tbe  town  shall  be 
deemed  a  public  nuisance,  and  tbe  penalty 
prescribed  Is  Intended  to  prevent  tbe  estab- 
lishment or  maintenance  of  such  nuisance. 
The  general  grant  of  power  following  that 
Just  quoted  Is  of  great  scope,  and  manifests 
the  Intention  of  tbe  legislature  to  intrust  to 
the  municipality  large  discretion  In  tbe  en- 
actment of  "measures  for  the  preservation 
of  the  public  health."  It  is  possibly  true,  as 
counsel  Insist,  tliat  a  slaughterhouse  Is  not 
per  se  a  nuisance,  and  that  it  is  possible  for 
the  municipality  to  exceed  Its  power  by  de- 
claring, arbitrarily,  that  to  be  a  nnisance 
which  neither  from  Its  character,  nor  the 
manner  in  which  It  U  controlled  or  conduct- 
ed, is  a  nuisance.  However,  a  slaughterhouse 
erected  or  conducted  In  violation  of  tbe  or- 
dinance becomes  a  nuisance,  though  It  may 
not  have  been  such  In  the  absence  of  sucb 
ordinance.  Nor  can  It  be  said  that  this  ap- 
peal may  be  maintained  because  the  ordi- 
nance, so  far  as  It  declares  a  slaughterhouse 
within  the  town  limits  to  be  a  nuisance,  Is 
an  arbitrary  declaration  against  a  business 
not  otherwise  a  nuisance.  The  penalty  from 
which  the  appeal  Is  prosecuted  Is  for  main- 
taining a  slaughterhouse  within  the  town 
limits.  As  we  have  said,  the  right  to  direct 
the  location  of  such  houses  is  given  by  the 
letter  of  the  legislative  grant,  and  tbe  pen- 
alty Is  assessed  for  tbe  failure  to  obey  tbe 
direction  that  such  bouses  shall  not  be  lo- 
cated within  the  corporate  limits.  The  pow- 
er given  bad  been  exercised  by  excluding 
them  from  a  particular  locality.  This  is  but 
the  equivalent  of  a  direction  that  they  shall 
be  located  without  the  corporate  limits. 
Where  power  exists  to  pass  and  enfcHrce  an 
ordinance,  as  we  hold  that  it  does  In  this 
case,  tbere  can  be  no  Inquiry  by  the  cotirts 
Into  tbe  wisdom  or  reasonableness  of  tbe 
power,  or  Its  exercise,  unless  it  infringe  some 
provision  of  the  constitution.  Steffy  v.  Town 
of  Monroe  City,  136  Ind.  466,  35  N.  E.  121, 
and  authorities  there  cited. 

Tbe  answer  of  tbe  appellant  that  tbe 
slaughterhouse  was  given  its  location  by  tbe 
direction  and  with  the  consent  of  the  town 
trustees  is  not  available  as  an  estoppel  with- 
out allegations  that  such  dlrectioT'  or  consent 
was  by  corporate  action  taken  in  some  meth- 
od recognized  by  law.  If,  Indeed,  an  order 
regularly  entered  of  record  by  the  board  in 
si'ission  would  estop  the  corporation  to  tak* 
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subsequent  action  to  the  contrary.    See  Bar- 
thet  V.  City  of  New  Orleans,  24  Fed.  563. 

Finding  no  error  In  the  record,  tbe  Judg- 
ment of  the  circuit  court  Is  affirmed. 


(IM  Ind.  583) 

BOARD   OF   COM'RS  OF   HUNTINGTON 

COUNTY  ▼.  HBASTON.* 

(Supreme  Court  of  Indiana.    Oct  10,  1895.) 

coohtt  cohuibsionbbs  —  au.o'wa.iioa  ov  cubis 
^Kbs  Judicata— Voldntart  Patmbnt. 

1.  A  board  of  county  commissioners,  In  an- 
dltlng  and  allowing  a  claim  against  the  coun- 
ty, is  the  representatlTe  of  the  county,  and  Ita 
decision  is  therefore  not  the  judgment  of  a 
court  80  as  to  bring  it  within  the  rule  of  res 
Judicata. 

2.  Snch  decision  is  not  binding  against  the 
county  under  the  rule  of  res  judicata  for  the 
further  reason  that  it  has  not  that  -effect  against 
the  one  presenting  the  claim,  be  being  allowed, 
instead  of  appealing  from  it,  to  institute  an  in- 
dependent action  against  the  county  on  his 
claim. 

3.  A  board  of  county  commissioners,  though 
acting  as  the  representative  of  the  connty  in 
allowing  a  claim,  does  not  bind  the  county  by 
allowing  and  ordering  paid  a  dalm  not  legally 
chargeable  to  it,  or  the  allowance  of  which  is 
prohibited  by  statute. 

4.  Where  a  claim  not  legally  allowable 
against  a  county  la  presented  to  the  county  con>- 
missioners,  and  allowed  by  them,  and  on  their 
order  paid  by  the  connty  treasurer,  it  may  be  re- 
covered by  the  county,  not  being  a  voluntary 
payment  within  the  rnle  preventing  recovery 
of  such  a  payment 

Appeal  from  drcntt  coart,  Himtlngtoa  ooon- 
ty;  J.  W.  Adair.  Judge. 

Action  by  tbe  board  of  commliBioners  of 
Huntington  connty  against  Israel  B.  HeaB> 
ton.  A  demurrer  to  the  answer  was  overrul- 
ed,  and  plaintiff  appeals.   'Rerersed. 

ElHott  &  Elliott  and  MllHgan,  Cook  &  Whlt- 
lock,  for  appellant  Kenner  &  Lesh,  for  ap- 
pellee. 

JORDAN,  J.  This  was  an  action  against 
the  appellee  by  the  appellant,  the  board  of 
commissioners  of  Huntington  connty,  to  re- 
cover of  the  former  the  sum  of  $7,221.90,  al- 
leged to  have  been  allowed  him  as  auditor  of 
said  county  by  its  commissioners,  in  violation 
of  the  statutes.  Upon  a  trial  had  there  was 
a  Judgment  rendered,  In  effefct  that  the  appel- 
lant take  nothing  by  tbe  action,  and  that  ap- 
pellee recover  his  cost  and  to  reverse  this 
Judgment  appellant  prosecutes  this  appeal, 
The  complaint  alleges  substantially  tbe  fol- 
lowing facts:  That  tbe  appellee,  deaston, 
was  elected  and  served  as  auditor  of  Hunt- 
ington connty  from  the  1st  day  of  Nevember, 
1887,  to  November  1,  1891.  That  he  wa«  paid 
and  received  for  said  term  as  such  officer  all 
salary  and  compensation  allowed  by  law. 
That  during  his  term,  notwithstanding  the 
fact  that  he  had  been  paid,  and  received  from 
the  county  all  of  his  salary  and  compensation 
allowed  him  by  law,  be,  under  the  color  of 
said  office,  Illegally  taxed  up  fees,  and  In  vio- 
lation of  law  demanded,  extorted,  and  receiv- 
ed payment  of  the  same  In  his  official  ca- 

1  Rehdarlng  denied,  42  N.  B.  CSl. 


padty  from  the  county;  the  aald  fees  not  be-, 
ing  allowable  under  the  statutes  of  tbe  state. 
Here  follows  a  particular  itemized  list  of  fees 
ao  taxed  and  received  by  appellee  from  the 
county,  amounting  in  tbe  aggregate  to  $7,- 
221.90,  for  which  Judgment  is  demanded. 
This  schedule,  filed  as  an  exhibit,  and  made 
a  part  of  the  complaint,  shows,  among  other 
things,  certain  sums  of  money  received  by 
the  appellee  from  the  county  arising  out  of 
tees  taxed  and  charged  by  him  in  highway 
cases,  gravel-road  matters,  and  ditch  pro- 
ceedings before  tbe  board  of  commissioners, 
and  for  filing  papers  in  his  office,  etc.  A  de- 
murrer being  overruled  to  the  complaint,  ap- 
pellee then  filed  an  answer  In  two  nara- 
graphs,  the  first  of  which  was  a  denial.  By 
the  second  paragraph  he  admitted  that  he  had 
received  the  sums  of  money  as  charged  In 
the  complaint,  but  averred  tiie  facts  that  he 
presented  tbe  claims  In  an  Itemized  and  veri- 
fied account  as  due  and  owing  to  blm  by  the 
county  to  its  board  of  commissioners  while 
In  legal  session  for  the  transaction  of  busi- 
ness, and  that  the  said  board  allowed  tbe  same 
against  the  county,  and  by  an  order  of  record 
directed  that  the  money  be  paid  out  of  the 
county  treasury,  and  that  It  was  so  paid 
to  him  upon  a  warrant  drawn  upon  the  treas- 
urer thereof.  He  further  alleged  therein 
that  tbe  claims  were  allowed  and  the  money 
paid  to  him  in  good  faith,  and  that  tbe  or- 
ders of  the  board  allowing  the  same  were  not 
appealed  from,  and  are  In  full  force  and  ef- 
fect and  that  the  sums  of  money  so  allowed 
and  paid  to  blm  are  tbe.  identical  ones  and  up- 
on the  same  accounts  described  In  tbe  com- 
plaint, and  for  which  a  recovery  is  sought; 
and  that  said  orders  or  Judgments  so  made 
and  entered  by  tbe  board  of  commissioners 
were  a  full,  final,  and  complete  adjudication 
of  all  tbe  matters  alleged  in  the  complaint  be- 
tween the  same  identical  parties  herein,  and 
that  plalntifC  Is  thereby  estopped  from  recov- 
ering anything  in  this  action.  A  demurrer  to 
this  paragraph  for  Insnfflclency  of  facts  as  a 
defense  to  the  action  was  overruled  and  ex- 
cepted to,  and  the  plaintiff  was  ruled  to  re- 
ply. 

The  action  of  the  court  In  overruling  the 
demurrer  to  this  paragraph  of  the  answer  is 
the  first  error  assigned  and  presented  by  tbe 
appellant,  and  Is  virtually  treated  as  the  chief 
qnestlon  for  the  consideration  of  this  court. 
The  contentions  of  the  learned  attorneys  for 
appellant  are,  in  the  main,  that  these  aliow- 
sinces  were  made  by  tbe  county  commission- 
ers in  defiance  of  law;  that  tbe  latier  were 
gruUty  of  a  crime  in  so  doing;  that  appellee 
received  the  county's  money  and  converted 
tbe  same  to  his  own  use  without  authority 
of  law;  and  that  tbe  county  is  not  bound  by 
this  unauthorized  or  forbidden  act,  nor  pre- 
cluded from  recovering  tbe  money  back  from 
the  api)ellee;  and  among  their  citations  they 
refer  to  sections  2106,  Rev.  St  1894  (section 
2018,  Rev.  St  1881),  and  sections  6543,  6544, 
6548,  6649,  Rev.  St  1894,  the  latter  being  sec- 
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tlons  2,  3,  7,  and  8  of  an  act  in  force  June  5, 
1883  (Acts  1883,  p.  48);  also  section  7853,  Rev. 
St.  1894  (section  5766,  Rev.  St.  1881).  They 
furtlier  Insist  that,  conceding  that  the  com- 
ralsBloners  allowed  the  claims  to  appellee,  as 
he  alleges,  however.  In  doing  so,  they  acted 
in  their  administrative  or  ministerial  capacity, 
and  not  as  a  court,  and  that  the  principle  of 
res  adjudlcata  does  not  apply,  and  the  coun- 
ty is  not  estopped  to  inquire  Into  the  Illegal- 
ity of  these  allowances. .  They  further  con- 
tend that,  conceding  that  they  acted  In  the 
matter  as  a  court,  the  claims  allowed  were 
forbidden  by  law,  and  hence  there  was  an  ab- 
sence of  jurisdiction;  while  upon  the  side 
-of  appellee  his  learned  counsel  contend  that 
In  allowing  these  claims  in  the  manner  and 
form  as  shown  by  this  paragraph  of  the  an- 
swer the  board  of  commissioners  of  Hunting- 
ton county  acted  as  a  court,  and  in  passing 
upon,  and  allowing  these  claims  in  favor  of 
appellee  it  exercised  its  Judicial  powers,  and 
that  It  bad  Jurisdiction  in  the  premises,  and 
that  Its  judgments  rendered  under  the  alleged 
facts  are  valid,  and  a  complete  bar  and  estop- 
pel against  the  county.  They  also  insist  that, 
the  board  having  the  power  to  Judicially  act 
and  decide  in  the  matter,  its  Judgments,  right 
or  wrong,  are  binding  upon  the  county,  and 
cannot  be  collaterally  called  In  question.  The 
contentions  and  argument  of  appellee's  coun- 
sel from  their  standpoint  are  to  some  ex- 
tent supported  by  authorities  cited,  among 
which  are  decisions  of  this  court  The  mani- 
fest theory  of  the  cause  of  defense  as  outlin- 
ed by  the  facts  alleged  in  this  answer  is  that 
of  res  Judicata.  It  is  a  confession  of  appel- 
lant's cause  of  action,  but  seeks  to  avoid  it 
upon  the  ground  that  the  claims  mentioned  in 
the  complaint  have  been  adjudicated  between 
the  parties  in  the  commissioners'  court,  and 
that  appellant  is  thereby  estopped  from  con- 
tradicting in  this  action  the  verity  and  bind- 
ing force  of  the  alleged  Judgment  rendered. 
The  trial  court,  in  overruling  the  demurrer  to 
tills  answer,  In  effect  adjudged  that  the  facts 
therein  averred  were  sufficient  to  constitute 
this  defense. 

Boards  of  commissioners,  under  the  law,  in 
the  discharge  of  thdr  duties  have,  at  least, 
a  dual  character.  In  some  respects  they  act 
Judicially,  and  the  law  regards  them  as  a 
court,  and  from  their  decision  an  appeal  lies 
in  this  state,  under  section  5772,  Rev.  St 
1881  (section  7858,  Rev.  St  1894),  by  a  party 
aggrieved,  to  a  higher  court  In  other  re- 
spects they  act  in  an  administrative  capacity, 
as  the  representative  of  the  county.  See  sec- 
tion 197,  Elliott's  Gen.  Frac,  and  cases  there 
cited.  When  they  rightfully  exercise  their 
lK>werB  as  a  court,  it  is  settled  by  the  au- 
thorities that  they  are  to  be  treated  as  such, 
and  their  Judgments  rendered  or  orders  made 
cannot  be  collaterally  impeached,  and  the 
y.-lnciples  of  form^  adjudication  are  appli- 
cable thereto.  But  if,  upon  the  contrary,  the 
commissioners  of  Huntington  county  did  not, 
under  the  law,  in  allowing  the  claims  of  ap- 


pellee, act  as  a  court,  but  were  simply  In 
the  discharge  of  administrative  duties,  and 
the  orders  so  made  can  be  said  to  be  but 
quasi  Judicial,  then,  we  think,  it  mnst  follow 
as  a  legal  consequenoe  tliat  the  appellee  can- 
not by  virtue  of  his  defense  allied,  shield 
himself  from  liability  as  against  appellant's 
right  to  recova*  the  money  which  he,  as  It  is 
averred,  has  extorted  and  received  In  defiance 
of  law. 

The  next  Inquiry  is:  In  what  character  did 
the  commissioners  act  and  what  functions 
were  they  discharging,  when  they  allowed 
the  claims  or  demands  of  appellee^  in  contro- 
versy? By  section  7815,  Rev.  St  1894  (sec- 
tion 5731,  Rev.  St  1881),  the  board  of  oom- 
mlssioners  seems  to  be  created,  in  the  first 
place,  for  "transacting  county  business." 
However,  it  is  well  settled  that  these  boards 
have  such  other  powers  and  duties.  Judicial 
and  otiierwise,  as  may  be  lodged  in  them  by 
the  legtslature.  Section  7830,  Rev.  St  1894 
(section  5745,  Rev.  St.  1881),  prescribes  their 
duties,  among  which  are:  "(2)  To  allow  all 
accounts  chargeable  against  such  county." 
"(4)  To  perform  all  other  duties  that  may  be 
enjoined  on  them  by  any  law  of  this  state." 
It  is  tme,  as  we  have  said,  that  under  this 
last  provision,  in  the  discbarge  of  duties  en- 
Joined  upon  them  by  statute,  the  comnds- 
sioners,  in  many  cases  not  necessary  here  to 
mention,  act  as  a  court  and  their  decisions 
are  regarded  as  Judgments,  from  which  an 
appeal  will  lie  under  section  5772.  Rev.  St 
1881  (section  7859.  Rev.  St  1894).  which 
grants  appeals  generally  to  the  circuit  court 
It  is  lUEewise  tme  that  when  administrative 
duties  are  «ijoin»d  upon  these  boards  by 
law,  from  their  action  thereon  no  apoeal  can 
be  taken,  unless  especially  authorized  by  stat- 
ute. Board  v.  Davis,  136  Ind.  503,  36  N.  E. 
141.  The  statutes  relative  to  the  collection 
or  allowance  of  claims  against  a  county  have 
in  later  years  undergone  some  changes,  and 
such  a  construction  has  been  placed  upon  this 
procedure  by  the  courts  of  the  state  that  In- 
dicate a  holding  to  the  effect  that  at  least 
as  the  law  now  stands,  the  commisdoners, 
in  hearing  the  claims  of  a  creditor  of  the 
county,  do  not  act  in  their  judicial  capacity. 
By  an  act  of  1879  provisions  were  made  for 
the  filing  and  allowance  of  claims.  The  first 
section  of  that  act  which  is  section  7845,  Rev. 
St  1894  (section  5758.  Rev.  St.  1881).  pro- 
vides: "That  any  person  or  corporation  hav- 
ing a  'legal  claim'  against  any  county,  shall 
file  it  with  the  auditor  to  be  presented  by 
him  to  the  board."  Section  2  (section  7846, 
Rev.  St  1894;  section  5759,  Rev.  St  18S1) 
requires  the  commissioners  to  examine  into 
the  merits  of  all  claims  so  presented,  and 
they  may,  in  their  discretion,  allow  the  same 
in  whole  or  in  part  Section  3  (section  7856, 
Rev.  St  1804;  section  5769,  Rev.  St  1881) 
provides  for  an  appeal  to  the  circuit  court, 
and  action  4  (section  7847,  Rev.  St  1894; 
section  5760,  Rev.  St  1881)  provided  that  no 
court  should  have  original  Jurisdiction  of  any 
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claim  agaJnst  a  county  except  in  the  manner 
provided  in  the  act.  By  an  act  of  1885  CActs 
1885,  p.  80)  section  3  of  the  act  of  1879  was 
amended,  and  now  exists  as  section  7856, 
Rer.  St  1894  (section  5769,  Rev.  St  1881). 

In  the  ease  of  Bass  Foundry  &  Machine 
Works  V.  Board  of  Com'rs  of  Tarke  Co.,  115 
Ind.  234.  17  N.  E.  593,  this  legislation  was 
reviewed,  and  it  was  there  held,  In  etFect,  by 
this  court,  ttiat  under  the  law  as  it  stood 
subsequent  to  the  amendment  of  1885  the 
presentation  of  the  claim  to  the  commission- 
ers In  the  first  instance  was  but  a  condition 
precedent  to  the  claimant's  right  to  institute 
a  suit  upon  it  in  the  circuit  or  superior  court. 
Mitchell,  J.,  speaking  for  the  court  in  that 
case,  on  page  239  (115  Ind.,  and  page  595,  17 
N.  B.),  of  the  opinion,  said:  "After  a  good 
deal  of  hesitation,  we  are  constrained  to  the 
conclusion  that  the  puri>ose  of  the  act  as  it 
now  stands  was  to  require  claims  against 
counties  to  be  first  presented  to  the  respec- 
tive boards  of  commissioners  before  bring- 
ing suit  This  is  to  the  end  tlmt  a  county 
shall  not  be  Involved  in  litigation  which 
might  be  avoided  by  affording  It  the  oppor- 
tunity to  discharge  its  legal  obligations  with- 
out the  expense  of  a  suit"  In  the  case  of 
Board  V.  Stock  and.  App.)  36  N.  E.  928.  the 
question  aa  to  the  requirements  of  the  law 
In  regard  to  collecting  claims  against  a  coun- 
ty was  considered  by  the  appellate  court  of 
this  state.  It  was  there  said  by  that  court: 
"The  presentation  of  the  claim  before  the 
board  is  a  condition  precedent  to  the  right  to 
maintain  a  suit  upon  the  claim.  *  *  *  The 
filing  of  the  daim  with  the  l>oard  is  in  the 
nature  of  a  demand  upon  such  board  to  pay 
the  claim."  In  Board  v.  Nichols  (Ind.  App.) 
40  Ji.  E.  277,  the  matter  was  again  considered 
by  this  latter  court  In  the  case  last  cited 
there  was  an  attempt  to  plead  a  former  ad- 
judication of  the  claim  before  the  board  of 
commissions^  In  considering  this  point  the 
court  said:  "The  object  of  the  present  stat- 
utes in  requiring  a  claim  against  a  county  to 
be  first  filed  and  presented  to  tlie  board  of 
commissioners  for  allowance  before  bringing 
suit  thereon  is  .to  give  it  an  opportunity  to 
discharge  its  legal  obligations  without  the 
expense  of  a  lawsuit;  citing  Bass  Foundry  & 
Machine  Works  y.  Board  of  Com'rs  of  Farke 
Co.,  supra.  "The  board,  in  hearing  such  claim, 
acts  merely  In  the  capacity  of  an  auditing 
committee.  Its  action  is  ministerial,  and  not 
Judicial.  Any  order  made  by  It  in  allowing 
or  refusing  the  claim  does  not  rise  to  the 
dignity  of  a  Judicial  determination  or  judg- 
ment" We  cannot  agree  with  appellee  that 
under  the  statutes  as  they  existed  when  the 
allowance  in  question  was  made,  presenting 
his  claims  to  the  commissioners  was.  In  ef- 
fect, the  institution  of  a  suit  by  appellee 
against  the  county  for  the  .recovery  of  the 
money  demanded,  and  that  the  order  made 
allowing  the  same  is  a  Judgment  of  a  court, 
which,  under  the  rule  of  former  recovery, 
cannot  be  collat^ally  assailed.    If  it  was  a 


suit  against  the  county  for  the  recovery  of 
money  in  the  sense  urged  by  counsel,  then 
the  claimant  was  the  plaintiff,  and  the  coun- 
ty the  defendant,  and  the  commissioners  were 
In  the  discharge  of  a  double  duty,  acting  as 
a  court  and  also  as  the  representative  of  the 
defendant  or  otherwise  the  county  could  not 
be  said  to  be  in  court  Such  a  construction 
as  contended  for  apparently  leads  to  an  ab- 
surdity. It  would  follow  that  the  coiu-t  and 
the  party  defendant  were  virtually  the  same. 
It  Is  an  axiom  of  the  law  tliat  no  man  can  be 
a  Judge  in  his  own  case. 

We  have  seen  that  by  section  7830,  Rev. 
St  1894  (section  5745,  Rev.  St  188),  the 
board  Is  the  agency  of  the  county  for  the 
transaction  of  its  business.  A  portion  of 
this  business  is  the  auditing  and  allowing 
of  "legal  claims."  We  are  of  the  opinion, 
and  are  constrained  to  hold,  tliat  when  the 
board  examined  into  and  allowed  the  claims 
presented  to  them  by  appellee,  it  stood,  in 
the  eye  of  the  law,  as  the  representative  of 
its  county,  and  thereby  acted  in  its  adminis- 
trative capacity,  and  not  in  the  character 
of  a  court;  that  while  its  order  so  made 
might  be  termed  "quasi  Judicial,"  yet  it  did 
not  attain  to  the  rank  of  a  Judicial  deter- 
mination or  Judgment  so  as  to  bring  it  un- 
der the  protection  of  the  rule  of  res  Judicata. 
The  fact  tliat  the  statute  pertaining  to  the 
auditing  of  claims  grante  an  appeal  to  the 
circuit  court  at  the  option  of  the  claimant 
lends  no  force  to  the  contention  that  the 
board  acts  as  a  court  in  allowing  the  same. 
The  right  of  appeal  from  the  action  of  boards 
in  their  administrative  character  is  frequent- 
ly conferred  by  statute.  The  appeal  in  such 
cases  is  not  permitted  because  the  action  of 
the  board  is  considered  Judicial,  but  it  is 
granted  as  a  method  of  getting  the  matter 
involved  before  a  court,  that  it  may  be  de- 
termined Judicially.  It  may  be  said,  how- 
ever, that  In  view  of  the  fact  that  at  the 
time  of  the  enactment  of  the  statute  In  re- 
gard to  filing  claims  there  existed  a  general 
right  of  appeal  from  ail  Judicial  decisions 
of  the  board  under  the  section  to  which  we 
have  referred,  but  notwithstanding  this  fact 
the  legislature  did  esi)eclally  authorize  an 
appeal  from  an  order  disallowing  a  claim 
in  whole  or  In  part  that  fact  might  be  ac- 
cepted at  least  as  evidence  tending  to  show 
a  legislative  recognition  that  the  act  of  the 
board,  in  the  matter  of  allowing  claims,  was 
not  judicial,  and  that,  therefore,  an  appeal 
would  not  lie  therefrom  under  the  section 
authorizing  appeals  in  general.  This  latter 
statute  applies  to  decisions  of  the  board 
which  are  of  a  Judicial  character,  and  is  not 
applicable  to  those  made  in  matters  pertain- 
ing to  ite  administrative  or  ministerial  du- 
ties, and  we  must  presume  that  the  legisla- 
ture recognized  that  fact  Bunnell  v.  Board, 
124  Ind.  1,  24  N.  E.  370.  It  Is  held  by  the 
following  decisions  that  the  allowance  of  a 
claim  by  a  board  of  commissioners  Is  not 
conclusive,   but  only  prima  facie  evidence 
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of  Its  correctness,  and.  In  effect,  not  res  ad- 
Judlcata.  Commissioners  v.  £eller,  6  Kan. 
510,  Board  t.  Gatlett's  Ez'rs,  86  Va.  158,  9 
S.  E.  999;  Abernatby  v.  Phifer,  84  N.  a  711. 
As  bearing  upon  tbe  question,  see,  also, 
Hunt  V.  State,  93  Ind.  311;  Wolfe  v.  State, 
90  Ind.  16;  Bunnell  v.  Board,  supra;  and 
State  V.  Board  of  Com'rs  of  Warr«i  Co.,  136 
Ind.  207,  30  N.  E.  1100.  Again,  if  we  con- 
sider tbe  question  from  another  standpoint, 
we  must  reach  the  conclusion  that  the  coun- 
ty is  not  estopped  or  precluded  from  calling 
in  question  the  order  of  the  board  allow- 
ing the  claims,  for  the  reason  that  there  Is 
an  absence  of  mutuality.  One  of  the  essen- 
tial elements  of  an  estoppel  by  judgment  is 
that  both  litigants  must  be  alike  concluded 
by  the  Judgment,  or  it  cannot  be  set  up  as 
conclusive  upon  either.  Freem.  Judgm.  { 
159;  Hunt  v.  State,  93  Ind.,  at  page  822  of 
the  opinion. 

Under  the  act  of  1885,  had  the  claim  of 
appellee  been  disallowed  in  whole  or  in  part, 
he  had  the  option  to  either  appeal  or  In- 
stitute an  independent  action  against  the 
county  in  the  circuit  court  In  that  event  the 
decision  of  the  board  disallowing  his  claim 
could  not  have  been  pleaded  against  him  as 
res  Judicata  In  his  action  in  that  court  If 
the  order  did  not  bind  the  appellee,  then  It 
can  be  said  that  mutuality  was  wanting,  and 
under  tbe  rule  Just  stated  it  could  not  bind 
the  county.  In  any  view,  we  think  it  must 
be  held  that  appellee  cannot  successfully  in- 
terpose the  defense  set  up  In  his  answer  to 
the  alleged  cause  of  action,  and  the  court 
erred  tn  overruling  the  demurrer'  thereto. 
Acting,  then,  as  the  representative  or  agency 
of  the  county  in  allowing  the  claim  in  con- 
troversy, did  tbe  board  bind  the  former  by 
their  action  In  awarding  the  appellee  the 
money  thereoo,  as  charged,  without  war- 
rant of  law,  and  in  defiance  thereof?  In 
their  administrative  capacity  the  commis- 
sioners exercise  their  powers  as  public  or 
special  agents,  and  cannot  exceed  the  au- 
thority conferred  upcm  them  by  law.  With- 
in legal  limits,  or  scope  of  their  authority, 
their  action  in  auditing,  determining,  and  al- 
lowing the  amount  due  to  a  credlt<w  of  the 
county.  In  the  absence  of  fraud,  or  perhaps 
mistake,  binds  the  latter.  But  they  cannot 
bind  the  county  by  allowing  and  ordering  a 
claim  to  be  paid,  not  legally  chargeable  to  it, 
or  the  allowance  of  which  is  prohibited  by 
statute.  They  have  not  unlimited  choice  as 
to  the  objects  to  which  the  money  of  the 
public  shall  be  applied.  Ham^  v.  Railroad 
Co.,  32  Ind.  244.  See,  also.  Shirk  v.  Pulaski 
Co.,  4  Dill.  209,  Fed.  Caa.  No.  12,794;  People 
T.  Supervisors,  etc.,  of  Blackman,  14  Mich. 
336;  Board  v.  Ellis,  59  N.  Y.  620,  and  cases 
there  cited.  4  Am.  &  Eng.  Enc.  Law,  p.  389. 
In  Harney  v.  Railroad  Co.,  supra,  this  court, 
per  Worden,  J.,  on  page  246  of  the  opinion, 
said:  "Tbe  counties  are  corporations  creat- 
ed for  the  purpose  of  convenient  local  mu- 
nicipal government,  and  possess  only  such 


powers  as  are  conferred  upon  them  by  law. 
They  act  by  a  board  of  commissioners, 
whose  authority  is  defined  by  statute.  One 
of  the  powers  conferred  Is  to  collect  taxes 
levied  upon  the  people  and  property  within 
the  county.  In  the  disposition  of  the  money 
thus  collected  into  its  general  treasury,  the 
board  has  not  unlimited  discretionary 
choice  as  to  the  objects  upon  which  it  shall 
be  expended.  It  can  only  be  applied  to  cei^ 
tain  specified  objects;  and  the  building  of 
railroads  is  not  one  of  these  objects,  or  nec- 
essary to  carry  into  effect  any  of  the  pur- 
poses for  which  such  corporations  were  cre- 
ated." A  board  of  commissioners  cannot 
illegally  make  an  allowance  under  the  guise 
of  making  the  same  for  services  volun- 
tarily rendered  or  things  voluntarily  fur- 
nished. GemmiU  y.  Arthur,  125  Ind.  258, 
26  N.  B.  283.  Tbe  case  of  Board  v.  Ellis, 
supra,  was  an  actl<Mi  by  Richmond  county. 
In  the  state  of  New  York,  to  recover  of  the 
defendant  money  allowed  to  him  by  the 
board  of  supervisors  upon  accounts  not  le- 
gally chargeable  to  that  county,  and  it  was 
there  held  that  the  action  could  be  success- 
fully maintained.  The  rule  preventing  the 
recovery  of  money  voluntarily  paid  has  no 
application  under  the  facts  In  this  case.  As 
charged  in  the  complaint  the  claims  were 
allowed  and  the  money  paid  without  any 
legal  authority  for  so  doing.  In  view  of  the 
alleged  facts,  these  claims  were  not  only  al- 
lowed in  violation  of  law,  but  they  were 
presented  by  the  appellee,  and  the  money  of 
the  county  unlawfully  received  by  him,  and 
he  is  chargeable  with  knowledge  of  the  ille- 
gal acts.  It  was  no  payment  by  the  county. 
The  latter,  as  the  principal,  bad  no  part  in 
the  payment  It  could  not  as  a  public  cor- 
poration, be  held  to  consent  to  tbe  payment 
of  or  exiwnditure  of  the  public  money  in 
defiance  of  law.  Awarding  to  the  appellee 
this  money,  under  the  alleged  facts,  was,  in 
a  legal  sense,  equivalent  to  an  unlawful  ap- 
propriation of  the  county's  money  to  his 
own  use  by  the  aid  of  its  board  of  commis- 
sioners. The  allowance  and  payment  of  the 
money  being  unlawful,  the  commissioners 
did  not  act  within  the  scope  of  their  author- 
ity, and  therefore  did  not  bind  the  county. 
Board  v.  Ellis,  supra;  Lee  v.  Board,  124  Ind. 
214,  24  N.  B.  986. 

Independent  of  the  right  given  by  section 
6549,  Rev.  St  1894,  to  recover  back  the  mon- 
ey upon  the  part  of  appellant  which  stat- 
ute tbe  appellee  mildly  insists  has  no  appli- 
cation to  an  action  under  the  facts  in  this 
case,  we  are  of  the  opinion,  however,  that 
a  right  of  action  exists  In  favor  of  appel- 
lant If  the  appellee  has  received  and  has 
the  money  of  the  county,  under  such  circum- 
stances that  in  equity  and  good  conscience 
he  ought  not  to  retain  the  same,  and  which 
ex  squo  et  bono  belongs  to  the  county,  an 
action  for  its  recovery  will  lie  in  favor  of 
the  latter.  McFadden  v.  Wilson,  96  Ind.  253. 
257,  and  authorities  there  cited;  Lemans  v. 
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Wiley,  62  Ind.  436.  If.  tinder  the  facts  In 
the  case  at  bar,  we  sbould  place  the  con- 
*trQction  on  the  law  as  contended  for  by 
appellee,  then  a  way  would  be  paved  by 
which  It  would  be  rendered  easy  for  any 
person,  under  the  guise  of  a  legal  claimant 
against  a  county,  through  the  aid  of  its  com- 
missioners, if  the  latter  were  inclined  to 
close  their  eyes  to  legal  prohibitions,  to  un- 
lawfully obtain  and  appropriate  to  his  own 
use  the  public  money,  and,  when  called  up- 
on In  a  court  of  justice  to  account  for  the 
same,  deny  the  right  of  the  county's  recoT- 
«ry  upon  the  ground  of  les  adjudlcata. 
Such,  In  reasMi,  is  not  the  law.  It  is  not 
-essential  In  this  appeal  that  we  should  ex> 
amine  the  various  claims  alleged  to  have 
been  unlawfully  allowed  to  appdiee  In  or- 
der to  determine  their  validity.  Without  de- 
ciding, we  may  here,  however,  suggest  that 
we  recognlM  certain  items  in  the  claims  al- 
lowed that  were  not  legally  chargeable  to 
the  county,  and,  as  the  Judgment  must  be 
reversed,  we  must  presume  that  upon  an- 
other trial  the  lower  court,  under  tber  issues 
and  the  law,  will  properly  adjudge  whether 
a  part  or  the  whole  of  the  claims  in  contro- 
versy were  Illegally  allowed  and  paid  to  ap- 
pellee, and  award  judgment  accordingly. 

As  we  have  held  that  the  ordera  of  the  com- 
missioners allowing  the  claims  are,  at  least, 
prima  facie  evidence  of  their  correctness, 
and  the  appellant,  by  Its  action,  having,  in 
«ffect,  assailed  the  same,  the  burden  la  cast 
upon  It  to  overthrow  them  by  showing  that 
the  claims  In  controversy  were  not  legal 
-charges  against  it  for  the  reason  that  tbwe 
was  no  law  which  anthorlxed  them  to  be  al- 
lowed In  favor  of  appellee.  The  case  of 
Snelson  v.  State,  16  Ind.  29,  and  other  simi- 
lar decisions  of  this  court,  which  appellee 
Insists  are  controlling  of  the  point  Involved 
herein,  in  view  of  the  present  law  relative 
to  the  allowing  of  claims  against  counties, 
as  construed  by  the  later  decisions,  must  be 
4eenied  to  be  modified  as  to  the  broad  doc- 
trine therein  enunciated,  and  under  the  facts 
and  clrcomstances  in  this  case  we  cannot 
acc^t  them  as  authority  on  the  particular 
-question  Involved.  For  the  error  in  over- 
ruling the  demurrer  to  the  second  paragraph 
■ct  the  answer  the  judgm^it  is  reversed,  with 
Instructions  to  the  lower  court  to  sustain 
the  demurrer  to  said  paragraph,  and  tor  fur- 
ther proceedings  In  accordance  with  this 
■opinion. 

a44  Ind.  m) 

STATE  ez  rel.  WILSON  v.  WBLL&> 
(Sai>73me  Court  of  Indiana.    Oct.  10,  1885.) 

TowitSBip  TRUSTEsa— Terms  ov  Offiob. 
Const,  art  15,  {  2,  prohibits  the  legisia- 
tnre  from  creating  any  office  the  tenure  of 
which  shall  ha  longer  than  four  years,  and 
-Const,  art.  15,  §  S,  declares  that,  where  it  la 
provided  that  any  officer  shall  hold  his  office  for 
a  given  term,  such  provision  shall  be  con- 
straed  to  mean  until  his  successor  is  elected  and 
qualified.    Acta  188»,  p.  844  (Rev.  St.  1894,  S 

1  Behaving  denied,  43  N.  B.  133, 


6203),  requires  township  tmstees  to  enter  npon 
the  duties  of  their  office  on  the  first  Moadajr  in 
August  following  the  April  general  election. 
By  Acta  1893,  p.  192  (Rev.  St  1894,  {  6290),  tho 
Aoril  election  was  abolished,  and  It  was  provid- 
ed that  township  trustees  should  b«  elected  at 
the  November  general  election.  Udd,  that  a 
township  trustee  elected  at  the  November,  1894, 
election  is  entitled  to  the  immediate  possession 
of  the  office  where  the  previous  incumbent  was 
elected  at  the  April,  1890,  election. 

Appeal  from  circuit  court.  Grant  county; 
J.  Ii.  Custer,  Judge. 

Information  by  the  state  upon  the  relation 
of  Danid  S).  Wilson  against  James  M.  Wells 
to  inqttire  into  respondent's  right  to  hold  the 
office  of  township  trustee^  A  demurrer  to 
the  information  was  sustained,  and  the  re- 
lator appeals.     Reversed. 

Elliott  &  Elliott,  for  appellant  St  Johns 
&  Charles  and  Brownlee  &  Panlus,  for  appel- 
lee. 

HOWARD,  0.  3.  At  the  township  election 
held  in  April,  1890,  the  appellee  was  elected 
township  trustee  of  Center  township,  Grant 
county;  and  at  the  general  election  held  in 
November,  1894,  the  appellant's  relator  was 
elected  the  successor  of  the  appellee  In  said 
oflSce.  On  November  14, 1894,  the  relator,  hav- 
ing duly  qualified,  filed  bis  bond  as  such 
township  trustee  and  made  demand  on  ap- 
pellee for  possession  of  said  office,  but  was 
refused,  the  appellee  claltiilDg  to  be  entitled 
to  continue  In  the  office  until  the  first  Mon- 
day of  August,  1895.  Thereupon  the  relator 
brought  this  action  by  way  of  information, 
setting  up  all  the  facts  and  praying  that  he 
be  placed  In  p<issesslon  of  the  office.  To 
this  Information  the  conrt  sustained  a  de- 
murrer. 

The  statutes  relating  to  the  election  and 
terms  of  office  of  township  trustees,  and  nec- 
essary to  be  considered  in  the  case  before 
ns,  are  as  follows:  By  sections  57  and  59 
of  an  act  approved  April  21,  1881  (Acts  1851; 
p.  482;  Rev.  St  1881,  gj  4735,  4737),  It  was 
provided  that  the  election  of  the  township 
trustee  should  take  place  on  the  first  Mon- 
day of  April,  1882,  and  every  second  year 
thereafter;  and  that  his  certificate  of  elec- 
tion should  entitle  him  to  qualify  and  enter 
upon  the  duties  of  his  office  at  the  expiration 
of  10  da.ys  after  his  election.  By  an  act  ap- 
proved March  9, 1889  (Acts  1889,  p.  344;  Rev. 
St.  1894,  {  6293),  the  foregoing  provisions 
were  so  far  modified  as  to  require  that  th» 
township  trustee  should  enter  upon  the  dn- 
ties  of  his  office  on  the  first  Monday  of  Au- 
gust following  such  election.  By  an  act  ap- 
proved March  11,  1889  (Acts  1889,  p.  425; 
Rev.  St  1894,  H  8066,  8067),  It  was  provided 
that,  on  the  first  Monday  of  April,  1890,  and 
every  fourth  year  thereafter,  a  township 
trustee  should  be  elected  In  each  township, 
to  hold  his  office  for  four  years  and  until 
his  successor  should  be  elected  and  qualified; 
and  also  that  thereafter  no  snch  trustee 
should  be  eligible  to  said  office  more  than 
four  years  in  any  period  of  eight  years.    By 
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ma  act  approved  Marcb  2, 1888  (Acts  1893,  p. 
192;  Rev.  St  1894,  f  6280),  the  April  electitxi 
wax  abollBbed,  and  It  was  provided  that  the 
townsbip  trustee  and  other  township  officers 
shonld  be  chosen  at  the  greneral  election  to  be 
held  in  Norember,  18W,  and  every  four  years 
thereafter,  and  that  the  election  of  township 
officers  should  be  conducted  under  the  provi- 
sions of  the  law  governing  said  general  elec- 
tion. One  of  the  provisions  relating  to  the 
general  election  in  November  is  that  at  snch 
election  "aU  existing  vacancies  in  offices  and 
all  offices  the  terms  of  which  will  expire  be- 
fore the  next  general  election  thereafter, 
shall  be  filled,  unless  otherwise  provided  by 
law."  Acts  1881,  p.  482;  Rev.  St  1884,  f 
6190;  Rev.  St  1881,  $  4678.  The  consUtn- 
tloa  In  article  15,  $  2,  prohibits  the  leglslar 
ture  from  creating  any  office  the  tenure  of 
which  shall  be  longer  than  four  years;  and 
fn  section  3  of  the  same  article  it  Is  de- 
clared that,  when  It  is  provided  In  that  in- 
strument, or  In  a  statute  thereunder,  that 
any  officer,  other  than  a  member  of  the  gen- 
eral assembly,  shall  hold  his  office  for  a 
given  term,  such  provision  shall  be  constru- 
ed to  mean  that  the  officer  shall  hold  hla 
office  for  such  term  and  until  his  successor 
is  elected  and  qualified.  From  the  forego- 
ing provisions  of  law  it  is  evident  that  wb«i 
appellee  was  elected  township  trustee,  in 
April,  1890,  he  was  elected  for  a  term  of  four 
years  and  no  more;  that  his  term  of  office 
was  to  begin  on  the  first  Monday  of  August, 
1890,  and  end  on  the  day  before  the  first 
Monday  of  August  1894;  and  that,  on  and 
after  said  first  Monday  of  August  1894, 
there  would  have  been  a  vacancy  in  said 
office,  but  that,  under  the  constitutional  pro- 
vision above  recited,  the  appellee  was  en- 
titled to  continue  in  the  x>osses8ion  of  said 
(^ce  imtil  his  successor  should  be  elected 
and  qnalifled.  As  the  term  for  which  the 
appellee  had  been  elected  would,  under  the 
constitutional  provision,  expire  before  the 
next  general  election  following  the  election 
In  November,  1894,  It  is  clear,  also,  that  such 
office  should  be  filled  by  the  vote  of  the  peo- 
ple, it  not  being  "otherwise  provided  by  law." 
The  conclusion  seems  Inevitable  that  the 
relator,  having  been  duly  elected  to  fill  the 
office,  and  having  (juallfied  and  given  bond, 
was  entitled  to  it. 

Goimsel  for  appellee  do  not  controvert  the 
proposition  that  the  term  for  which  appellee 
had  been  elected  had  expired,  and  that  the 
relator  was  duly  elected  to  fill  such  office; 
but  they  contend  that,  by  force  of  the  act  of 
March  2,  1883,  supra,  taken  in  connection 
with  the  act  of  March  9,  1889,  supra,  the  re- 
.lator's  term  of  four  years  was  to  begin  on 
the  first  Monday  of  August,  1895,  that  be- 
ing "the  first  Monday  of  August  following 
such  election."  When  we  turn  to  the  act 
of  March  9,  1889,  we  find  that  "snch  elec- 
tion," as  there  referred  to,  was  the  election 
which  took  place  "on  the  first  Monday  of 
April,  1882,  ai)d  every  second  year  there- 


after"; that  is,  the  trustee  should  take  his 
office  on  the  first  Monday  of  August  after 
each  April  election.  When  the  term  was 
made  four  years,  instead  of  two^  by  the  act 
of  March  11,  1889,  snpra,  the  beginning  of 
the  term  remained,  as  before,  the  first  Mon- 
day of  August  after  the  April  election.  The 
term,  therefore,  which  began  on  the  first 
Monday  of  August  1890,  ended  on  the  day 
before  the  first  Monday  of  August  1894. 
The  act  of  1683  made  no  reference  to  the  be- 
ginning or  ending  of  the  term,  nor  to  its 
length.  It  left  that  just  as  it  was.  The  sole 
purpose  of  the  act  of  1893,  so  far  as  relates 
to  the  office  of  township  trustee,  was  to 
change  the  election  from  April  to  November. 
Certainly,  a  cliange  In  the  date  of  an  Section 
cannot  affect  the  term  of  the  office  to  be  filled. 
If  the  office  becomes  vacant  by  the  change 
of  the  date  of  ffiling  it  the  constitution 
makes  ample  provision  therefor,  by  contln- 
nhig  the  old  Incumbent  in  office  until  his  suc- 
cessor is  elected  and  qualified..  It  wQl  not 
be  said  ttiat  the  legislature  may  do  indirectly 
or  by  Implication  what  it  may  not  do  direct- 
ly and  by  an  express  act  Tet  if  the  posi- 
sitlon  taken  by  counsel  for  appellee  is  tena- 
ble, the  legislature,  by  simply  postponing  the 
tim%  when  an  officer  elect  shall  take  his 
office,  might,  in  effect  lengthen  the  time 
during  which  the  incumbent  could  hold  the 
office  beyond  the  time  of  the  general  elec- 
tion, and  beyond  the  end  of  the  longest  term 
permitted  by  the  constitution.  The  dalm  is 
made  that  the  power  of  the  legislature  to 
fix  the  time  when  an  officer  elect  shall  take 
his  office  cannot  be  abridged.  This  can  be 
true  only  within  the  limits  prescribed  by  the 
constitution.  The  legislature  may,  perhaps, 
extend  the  term  of  an  Incumbent  of  an  elec- 
tive office  to  any  time  not  beyond  the  time 
of  the  next  general  election,  and  within  ti>e 
foTU'-year  limit  It  may  also,  perliaps,  for 
the  better  conduct  of  public  business,  pre- 
scribe a  reasonable  time  after  election  at 
which  an  officer  shall  enter  npon  the  duties 
of  his  office.  But  the  legislature  has  no 
power,  directly  or  indirectly,  to  fill  an  office 
elective  by  the  people,  unless  this  be  done 
within  some  such  narrow  bounds  as  indicat- 
ed. But  if  the  legislature  could,  in  effect 
extend  the  term  of  the  Incumbent  one  year 
beyond  the  constitutional  limit  and  beyond 
the  time  of  the  next  general  election,  by  mere- 
ly postponing  the  time  when  his  successor 
should  take  the  office,  why  could  not  the  leg- 
islature, in  like  manner,  extend  the  incum- 
bent's term  two  or  more  years  by  providing 
that  his  successor  should  not  take  the  office  un- 
til the  expiration  of  any  given  niuaberof  years, 
and  after  the  time  of  any  given  number  of 
general  elections?  The  only  safe  rule,  with- 
in the  requirements  of  the  constitution,  is,  as 
we  think,  that  all  vacancies  In  elective  offices 
shall  be  filled  at  the  election  first  ensuing  aft- 
er the  occurrence  of  the  vacancy,  and  at 
which  provision  is  made  for  election  to  such 
office.    Otherwise,  the  door  Is  thrown  opAu 
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for  the  orarpatton  by  tihe  legislature  of  the 
people's  right  to  the  election  6f  their  own 
officers.  We  think  It  may  be  trae,  as  sug- 
gested, that  If  the  legislature  tHought  well  to 
do  so,  It  might  have  provided  that  the  regu- 
lar terms  of  township  tmstees  should  begin 
on  the  first  Monday  of  August,  1805,  and 
every  four  years  thereafter;  and  to  accom- 
plish this  result  might  have  provided  for  a 
short  term  to  begin  the  first  Monday  of  Au- 
gust, 1894,  and  end  the  first  Monday  of  Au- 
gcst,  1895.  But  the  legislature  could  not  fiU 
even  that  short  term  by  providing  that  the  In- 
cumbent should  hold  office  one  year  longer 
than  authorized  by  the  constitution,  and  be- 
yond the  time  of  an  election  at  which  the  peo- 
ple could  fill  the  office  themselves.  But  the 
statutes  under  consideration  do  not  expressly, 
nor,  as  we  think,  indirectly  or  by  implication, 
provide  that  the  township  trustees  elected  at 
the  general  election  In  November,  1894, 
should  take  their  office  only  on  the  first  Mon- 
day of  August,  1895.  On  the  contrary.  It  is 
plain  that  the  acts  of  March  9  and  11,  1889, 
supra,  fix  upon  the  first  Monday  of  August, 
1890,  and  every  fourth  year  thereafter,  as 
the  date  when  the  terms  of  office  of  the  suo- 
cesstve  township  trustees  should  begin. 
The  term  of  an  office  Is  a  definite  time,  relat- 
ing to  the  office  and  not  to  the  officer,  and 
wUl  not  be  enlarged  or  varied  by  changing 
the  date  when  a  person  shall  be  elected  to 
fill  such  office.  We  think  these  conclusions 
are  fully  supported  by  the  numerous  authori- 
ties adduced  in  the  able  brief  of  counsel  for 
the  relator.  State  t.  Harrison,  116  Ind. 
300,  10  N.  B.  146;  Parmater  v.  State,  102 
Ind.  90,  8  N.  B.  382;  Baker  v.  Kirk,  33  Ind. 
617;  De  Armond  v.  State,  40  Ind.  469;  State 
T.  Barlow,  103  Ind.  663,  3  N.  B.  245.  We 
do  not  think  that  any  of  the  cases  cited  in 
the  earnest  and  eloquent  argument  of  conn- 
flel  for  appellee  are  In  point  as  to  an  elective 
officer.  In  the  case  of  State  v.  Bogard,  128 
Ind.  480,  27  N.  B.  1113,  so  much  relied  on,  the 
relator  was  an  appointee  of  the  board  of 
«oimty  commissioners.  Here  he  Is  an  officer 
elected  by  the  people.  No  good  purpose 
wonld  be  served  by  extending  this  opinion 
In  the  discussion  of  these  cases.  The  case 
«t  bar  seems  to  us  a  very  plain  one,  in  the 
light  <a  the  constitution  and  of  the  statutes. 
The  judgment  is  reversed,  with  Instructions 
to  overrule  the  demurrer  to  the  Information. 


<u  Ind.  App.  xit) 

lilNOS  V.  DRISOOLU 
(Appellate  C!ourt  of  Indiana.    Oct.  9,  1895.) 

SLANDEn— PiTBLICATlOS. 

Dstng  defamatory  language  to  and  of  a 
vrlfe  In  the  presence  of  her  hasband  constitutes 
«  publication  of  the  slander. 

Appeal  from  drenlt  oomt,  Delaware  coun- 
ty; George  H.  Koons,  Judge. 

Action  by  Mary  A.  Drlscoll  against  Charles 
Linck  for  slander.  From  a  Judgment  for 
olaintifC,  defendant  appeals.   Affirmed. 


Jas.  N.  Templer  anA  ■&  B.  Tempter,  tot 
appellant   Ryan  ft  Thompson,  tor  Appellee. 

DAVIS,  J.  This  was  an  action  by  appellee 
against  appellant  for  damages  for  the  speak- 
ing of  slanderous  words  alleged  to  have  been 
falsely  spoken  by  appellant  of  and  concecnr 
Ing  appellee.  Only  one  question  is  presented 
for  our  consideration,  and  that  is  whether 
the  speaking  of  the  defamatory  words  of  and 
to  the  wife  In  the  presence  of  the  husband 
only  constitutes  a  publication.  The  proposi- 
tion ta  conceded  that,  to  constitute  slander, 
the  defamatory  words  must  have  been  spo- 
ken within  the  presence  and  hearing  of  some 
third  person.  It  appears  that  the  slanderous; 
words  were  spoken  to  and  of  appellee  by  Mjf- 
pellant,  that  they  were  so  spoken  In  the 
presence  and  hearing  of  her  husband,  War- 
ren Drlsooll,  and  that  no  other  persons  were 
present  T^ie  charge,  in  substance,  was  that 
appellee  was  stealing  eggs  belonging  to  a]^ 
pellant  Counsel  for  appellant  contend  that 
such  charge,  made  against  appellee  In  the 
presence  of  her  husband  only,  does  not  con- 
stitute a  publication.  We  do  not  so  under- 
stand the  law.  Under  the  common  law  with- 
out any  reference  to  the  enlarged  rights  of 
married  women  under  modern  legislation,  de- 
famatory language  spoken  of  and  to  the  wife 
In  the  presence  of  the  husband  constituted  a 
publication.  Wenman  v.  Ash,  76  B.  C.  L. 
836;  Newell,  Defam.  237;  Odgers,  Sland.  ft 
li.,  side  pp.  152,  153;  Flood,  Libel,  46.  See, 
also,  section  6976,  Rev.  St  1894  (section  5131, 
Rev.  St  1881);  Logan  v.  Logan,  77  Ind.  558; 
Holmes  v.  Holmes,  133  Ind.  888,  82  N.  B. 
932.  It  Is  also  Insisted  that  appellee's  bus- 
band  must  have  known  that  the  statement 
that  appellee  had  stolen  api)ellant's  eggs  was 
untrue,  but  It  does  not  appear  that  the  hus- 
band was  present  when  the  alleged  larceny 
should  have  been  committed.  It  is  not  shown 
that  the  husband  Imew  the  transaction  re- 
ferred to  In  the  charge,  and  that  the  trans-r 
action  did  not  constitute  the  crime  named  by 
appellant  Carmichael  v.  Shiel,  21  Ind.  69; 
Berry  v.  Massey,  104  Ind.  486,  3  N.  B.  942. 
So  far  as  our  attention  has  been  directed  to 
the  record,  we  find  no  error  In  the  rulings  of 
the  trial  court    Judgment  affirmed. 

LOTZ,  J.,  did  not  participate  in  this  de- 
cision. 


(U  Ind.  App.  178) 
WEIL  et  al.  v.  MORRIS. 
(Appellate  Court  of  Indiana.    Oct  9,  1896.) 

RbVIBW  OS  APPIAb 

After  appraval  of  a  verdict  by  the  lower 
court,  tiie  objection  that  It  Is  against  the  weight 
of  the  evidence  will  not  be  considered,  where 
there  is  no  showing  of  an  entire  absence  of 
evidence  to  support  it  on  an7  esaential  point. 

Appeal  from  clrcnlt  court,  Allen  county;  B. 
O'Rourke,  Judge. 

Action  by  Joseph  Morris  against  Abram 
Well  and  others  for  purchase  price  of  goods. 
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From  a  Jndgment  for  plaintiff,  defmdanta  ajK 
peaL   Affirmed. 

Morrla,  Bell,  Barrett  ft  Morris,  for  appel- 
lants.  Colertck  &  France,  for  appellee. 

REINHARD,  O.  J.  This  action  was  institut- 
ed by  the  appdlee  against  the  appellants  to 
recover  for  a  quantity  of  rags  alleged  to  have 
been  sold  and  delivered  to  the  appellants  by 
the  appellee.  The  appellants  answesred  by 
way  of  reconpment,  averring  that  the  rags 
were  sold  under  a  contract,  contained  In  a 
postal  card,  requiring  them  to  be  of  a  certain 
grade,  and  that  they  were  Inferior  in  quality. 
They  allege  that  they  had  sustained  dam- 
ages, which  they  ask  to  recoup.  It  is  urged 
"that  the  verdict  Is  against  the  overwhelming 
weight  of  the  evidence."  This,  however,  is 
no  cause  for  a  reversal.  It  is  not  insisted  that 
there  was  an  entire  absence  of  evidence  upcm 
any  essential  point  The  trial  juf'.ge  who 
heard  the  evidence  and  saw  the  witnesses 
sanctioned  the  verdict  by  his  approval,  and 
we  have  neither  the  inclination  nor  the  power 
to  Interfere  with  It.  Some  complaint  Is  made 
of  the  ruling  of  the  trial  court  in  permitting 
appellee's  counsel  to  ask  certain  questions  of 
oneof  appellant's  witnesses  on  cross-examina- 
tion. We  have  examined  the  question  present- 
ed, and  our  conclusion  is  there  was  no  re- 
versible error  in  overruling  the  objection  to 
the  testimony.  Judgment  afllrmed,  with  5 
^er  cent,  damages. 


(U  Ind.  App.  US) 

SCHOOL  CITY  OF  NOBLESVILMl  v. 
KEINZMANN  et  al. 

(AppeUate  Court  of  Indiana.     Sept.  26.  1885.) 
DsMOKRiR— SurriciBNcr— I7rw  Triai. 

1.  A  demurrer  reading,  "Comes  now  the 
cross  complainant,  and  demars  to  the  second 
paragraph  of  answer  to  cross  complaint,  and 
says  that  said  paragraph  does  not  contain  facts 
sufficient  to  constitute  a  cause  of  action,"  is 

'  Insufficient  in  form,  and  does  not  test  the  suffi- 
ciency of  the  facts  alleged  In  the  answer  to  con- 
stitute a  defense  to  the  cause  of  action  set  out 
In  the  cress  complaint. 

2.  By  moving  in  arrest  of  judgment  a  party 
waives  his  right  to  ask  for  a  new  trial. 

Appeal  from  circuit  court,  Tipton  CQonty; 
L.  J.  Kirkpatrick,  Judge. 

Action  by  George  W.  Keinzmann  and  oth- 
ers against  the  school  city  of  XoblesvlUe  to 
recover  a  balance  alleged  to  be  due  on  a 
building  contract  From  a  Judgment  for 
plaintiCtB,  defendant  appeals.    Affirmed. 

Shirts  &  Kilboume,  for  appellant.  Black- 
Ildge,  Shirley  ft  Moon  and  Beaucbamp  ft 
Mount,  for  appellees. 

ROSS,  X  The  appellees  sue<!t  and  recov- 
ered judgment  against  the  api>eiluut  for  tt 
balance  alleged  to  be  due  them  upon  a  con- 
tract for  the  bnlldiug  of  a  schoolhouse  in  the 


city  of  NoblesvlUe,  Ind.  Two  speclflcationa 
of  error  have  been  assigned  by  appelUat  rs 
follows:  (1)  "The  court  below  erred  in  over- 
ruling the  motion  for  s  new  triaL"  (2)  "The 
court  erred  in  overruling  the  demurrer  to  the 
second  paragraph  of  the  answer  to  appel- 
lant's cross  conlplalnt"  These  q^eciflcations 
of  error  will  be  taken  up  and  considered  in 
the  inverse  order  of  their  assig^nment  The 
cross  complaint  filed  by  appellant  dedared 
upon  a  bond  given  pursuant  to  the  terms  of 
the  contract  sued  on  to  secure  the  faithful 
performance  by  appellees  of  their  part  there- 
of, alleging  a  breach,  and  asking  damages 
therefor  as  provided  in  said  contract  To  this 
cross  complaint  the  appellees  answered  In 
two  paragraphs, — First  a  general  denial;  and, 
second,  specially  alleging  facts  to  show  not 
only  that  the  delay  alleged  in  the  cross  com- 
plaint was  caused  by  the  acts  of  appellant, 
but  that,  subsequent  to  the  making  of  the 
contract,  that  part  thereof  upon  which  the 
appellant  sought  a  recovery  In  its  cross  com- 
plaint had  by  agreement  been  changed,  etc 
The  appellees  Insist  that  the  court  below  did 
not  err  in  overruling  the  demurrer  to  this  an- 
swer. In  support  of  this  contention  It  is 
urged  that  the  i>aper  ffied,  and  denominated 
a  "demurrer,"  is  insufficient  to  raise  any 
question  as  to  the  sufficiency  of  the  answer  to 
constitute  a  defense  to  the  cause  of  action 
alleged  in  the  cross  complaint  The  demur- 
rer, omitting  the  caption,  reads  as  follows: 
"Comes  now  the  cross  complainant,  and  de- 
murs to  the  second  paragraph  of  answer  to 
cross  complaint,  and  says  that  said  para/- 
graph  does  not  contain  facts  sufficient  to  con- 
stitute a  cause  of  action."  That  the  demurs 
rer  is  insufficient  in  form,  and  does  not  test 
the  sufficiency  of  the  facta  alleged  in  the  an- 
swer to  constitute  a  defense  to  the  cause  of 
liction  alleged  in  the  cross  complaint,  we 
think  is  well  settled  by  the  decisions  of  this 
court  Firestone  v.  Werner,  1  Ind.  App.  WQ, 
27  N.  E.  623;  Angaletos  v.  Bank,  4  Ind.  App. 
573,  31  N.  E.  3G8;  Wade  v.  Huber  and.  App.) 
38  N.  B.  361.  The  facts  alleged  In  the  an- 
swer, so  fSx  as  any  objection  has  been  point- 
ed out;  or  a  careful  reading  discloses,  states 
a  good  defense  to  the  cause  of  action  alleged 
in  the  cross  complaint  The  record  shows 
that  prior  to  the  filing  of  the  motion  for  a 
new  trial  the  appellant  moved  in  arrest  of 
judgment  The  motion  was  overruled  by  the 
court,  and  an  exception  saved  by  appellant 
to  the  ruling.  It  Is  now  urged  by  the  appel- 
lees that  the  appellant,  by  moving  in  arrest 
of  Judgment,  waived  its  right  te  ask  for  » 
new  trIaL  This  seems  to  be  the  rule  of  pracs 
tlce  in  this  state.  Eckert  v.  BInkley,  134  InO. 
ei4,  33  N.  B.  619,  and  autborlUes  cited.  Judg- 
ment affirmed. 

DAVIS,  J.,  took  no  part  In  tbe  decision  of 
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(13  Ind.  App.  ITS) 

LAKB  ERIE  &  W.  R.  CO.  ▼.  WALTERS. 
(Appellate  Court  of  Indiana.    Oct.  8,  1885.) 

ASBISSHENTS  VOR  POBLIO  ImPKOVEMEXTS— ATTOBr 

HBT's  Febs— Substantial  Comflstion. 

1.  Acts  1881,  p.  323,  {  2,  providing  for  tlie 
recoverr  of  a  reasonable  attorney's  fee  in  ac- 
tions to  foreclose  assessment  liens  for  street 
Improvementa,  is  constitutional.  Dowell  t. 
Paving  Co.  (Ind.  Sup.)  38  N.  B.  389,  followed. 

2.  Where  full  completion  of  a  contract  for 
ft  street  improvement  is  prevented  by  the  build- 
inir  of  railroad  tracks  on  the  street  with  the 
consent  of  the  dty,  but  the  work  is  performed 
aa  far  as  possible,  the  contractor  may  recover 
fiom  the  property  owner,  under  Rev.  St.  1884, 
{  4296,  providing  that  recovery  may  be  had 
when  "the  work  nas  been  done  in  whole  or  In 
part  according  to  the  contract" 

3.  Where  a  dty  contracts  for  a  street  im- 
provement, to  be  made  in  accordance  with  a 
certain  ordinance,  the  city  has  the  power  to 
waive  a  strict  compliance  with  such  ordinance. 

Appeal  from  circuit  court,  Howard  county; 
It  J.  Kirkpatrlck,  Judge. 

Action  by  Morris  B.  Walters  against  the 
Lake  Krie  &  Western  Railroad  Company,  on 
an  assessment  for  street  improvement.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Bell  &  Purdum,  John  B.  Cockrum,  and 
W.  E.  Hackedom,  for  appellant.  Moon  & 
Wolf  and  Morrison  &  McReynolds,  f<»'  appel- 
leeu 

DAVIS,  3.  Th6  constltntlonallty  of  the 
clatise  In  the  statute  ^  airthorizing  the  recov- 
ery of  a  reasonable  attorney's  fee  in  actions 
to  foreclose  assessment  liens  for  street  im- 
provements was  settled  adversely  to  appel- 
lant in  Dowell  v.  Paving  Go.  (Ind.  Sup.)  38 
N.  B.  388. 

In  this  case  a  contract  wait  entered  Into  be- 
tween the  city  of  Kokomo  and  appellee  for 
the  improvement  ot  a  certain  street.  In  ac- 
cordance with  the  provisions  of  an  ordinance. 
The  woi^  was  completed  by  him  "In  part 
according  to  the  contract,"  iand  an  estimate 
was  properly  made  on  th6  work.  The  Im- 
provement was  not  entirely  made,  in  accord- 
ance with  the  provisions  of  the  ordinance, 
for  the  reason  that,  after  the-  contract  was 
entered  into,  another  railroad  company,  with 
the  consent  of  the  city,  constructed  a  switch 
in  and  along  one  side  of  the  street,  thereby 
rendering  It  Impossible  for  appellee  to  com- 
plete that  part  of  the  work.  It  dearly  ap- 
pears that  the  construction  of  said  side  track 
made  it  impossible  to  complete  the  Improve- 
ment of  the  street  in  literal  compliance  with 
the  provisions  of  the  ordinance  without  re- 
moving the  Bide  track.  The  provision  in  the 
statute  that  the  contractor  may  recover  when 
"the  work  has  been  done  in  whole  or  in  jmrt 
according  to  the  contract"  seems  to  be  appli- 
cable in  this  case.     Rev.  St.  1884,  S  4288. 

We  see  no  reason,  under  the  circumstances, 
why  the  city  bad  not  the  right  and  the  power 
to  waive  a  strict  compliance  with  the  ordi- 

lAcU  1881,  p.  323,  §  2. 
V.4lN.E.no.l7— 30 


nance.  Elliott,  Roads  &  S.  409.  Moreover, 
the  work  as  done  by  api)ellee  was  in  due  and 
regular  manner  accepted  by  the  city  as  com- 
pleted. Furthermore,  the  court  reduced  the 
assessment  against  appellant  in  the  amount 
required  to  complete  the  work,  had  it  been 
possible  to  do  so,  and  rendered  Judgment  for 
the  residue.  We  fail  to  find  any  reversible 
error  in  the  record.    Judgment  afitened. 


(13  Ind.  App.  1S2) 
J.  A.  COATS  &  SONS,  Limited,  v.  HUF- 
FINB. 
(Appellate  Court  of  Indiana.     Sept  25,  1885.) 

Sale— Actios   ton  Price— Dblivekt  —  Acoeft- 
ARCE — Questions  roit  Jdrt. 

1.  In  an  action  for  the  price  of  o.OOO  cards 
of  needles  ordered  by  defendant,  there  was  ev- 
idence that  the  exact  number  of  cards  were  de- 
livered to  the  carrier;  tliat  they  remained  in 
the  freight  house  at  defendant's  town  more  than 
nine  months,  when  defendant  paid  the  freight, 
and  took  them  to  another  building  for  the  pur- 
pose of  ascertaining  whether  the  packages  con- 
tained the  full  amount;  that  the  carrier's  agent 
could  not  say  that  they  were  in  the  same  condi- 
■tion  when  taken  away  as  when  they  arrived; 
that  the  cards  we^v  packed  in  paper  boxes,  each 
of  which  was  wrapped  with  cord,  and  all  were 
nacked  in  two  wooden  boxes,  neither  of  which 
bore  any  marks  of  having  been  opened;  that 
one  of  the  paper  boxes  was  found  open,  and  its 
contents  scattered  among  the  others;  and  that 
the  lot  when  opened,  was  4<t  cards  short  BM, 
that  whether  5,000  cards  were  shipped  by  plain- 
tiff, and  whether  defendant  accepted  any  por- 
tion of  them,  were  questions  for  the  jury. 

2.  As  a  purchaser  of  goods  cannot  be  re- 
quired to  accept  a  less  or  other  quantity  than 
specified  in  the  contract,  where  the  seller,  in 
an  action  for  the  price,  relies  on  the  contract 
he  must  prove  that  he  performed  the  whole  of 
It,  by  delivering  the  exact  quantity. 

Appeal  from  circuit  court,  Clinton  county; 
Charles  O.  Guentho:,  Special  Judge. 

Action  by  J.  A.  CSoats  &  Sons,  Limited, 
against  William  A.  Hufflne,  for  goods  sold 
and  d^vered  by--plaIntUI  to  defendant  F'rom 
a  Judgment  for  defendant,  plaintifr  appeals. 
Affirmed. 

Strawn  &  Oray,  for  appellant  Brumbaugh 
&  Combs,  for  appellee. 

RBINHARD,  O.  J.  The  appellant  sued  the 
appellee  to  recover  the  price  of  5,(XX>  patent 
Helix  neiedle  cards,  at  3  cents  par  card, 
amounting  to  $150.  The  complaint  is  in  three 
paragraphs,  the  first  declaring  on  an  open  ac- 
count; the  second,  on  a  written  order  for  the 
goods;  and  the  third,  on  a  written  contract, 
consisting  of  a  soliciting  letter  sent  by  the 
appellant  to  the  appellee,  and  an  alleged 
written  acceptance  of  the  same  sent  to  the 
appellant  by  the  appellee.  The  appellee  an- 
swered the  general  denial.  The  cause  was 
twice  tried  before  a  Jury,  each  trial  resulting 
In  a  verdict  for  the  appellee,  the  defendant  be- 
low. The  first  verdict  was  set  aside  on  ap- 
pellant's motion.  The  refusal  of  the  court  to 
grant  the  appellant  a  second  new  trial  con- 
stitutes the  only  error  assigned  and  relied 
upon.    The  app^ant  urges  the  insufficiency 
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•it  fbe  evidence  to  austaln  the  ▼erdlct  The 
-eTidence  ebowa,  without  material  conflict, 
that,  in  response  to  a  circular  letter  Inclosing 
a  blank  order,  the  appellee  filled  out,  and 
«ent  to  the  appellant,  by  mall,  such  order,  of 
which  the  following  Is  a  copy: 

"Aug.  21,  189a 
"J.  A.  Coats  &  Sons,  Limited,  Department 
A,  Needle  Manufacturers,  New  York  City: 
Please  put  up  for  us,  and  ship  by  the  cheap- 
est way,  5  M.  patent  Helix  needle  cards,  with 
our  advertisement  printed  In  space  below  the 
goods  for  that  purpose,  on  each  card,  in  the 
following  sizes: 

_  ^  J_  « 

"Sharp,  5,  6,  fT  Vt,  Vt.   Vm.  Betweens.  */► 

"Please  write  advertisement  in  this  space: 


W.  A.  Hoffine, 

Dealer  In 

Dry  Goods,  Groceries,  Boots,  Shoes,  Hard- 
ware, &a 

Elrklln.  Ind. 


"Terms:   8  days  from  date  of  bill;  10^  ten 

"(Slg.  of  Firm)  W.  A.  Hnfflne, 
"(Town)  Kirklin, 
"(State)  Ind." 

Appellant,  on  the  receipt  of  the  order, 
shipped  a  consignment  of  goods,  such  as 
were  ordered,  by  way  of  Merchants'  Despatch 
Transportation  Oimpany,  on  September  6, 
1893,  addressed  to  W.  A.  Hnfflne,  Kirklin, 
Ind.,  and  sent  to  appellee,  by  mall,  a  bill  for 
2,000  patent  Helix  needle  cards,  at  3  cents 
per  card,  which  was  received  by  appellee  in 
due  course  of  mall.  On  the  same  day  as  the 
receipt  of  the  bill,  Hnfflne  wrote  a  letter  to 
appellant,  of  which  the  following  Is  a  copy: 

"Kirklin.  Ind.,  Sept  11.  189a 
"Messrs.  J.  A.  Ckmts  ft  Sons,  Gentlemen: 
Tour  bill  for  needles  received  to-day,  and  I 
see  that  some  one  has  made  a  terrible  mis- 
take. I  can  never  use  6,000  papers,  in  the 
world.  My  Intention  was  to  order  6  M. 
needles,  40  papers  in  an  M.,  and  the  order 
would  amount  to  $6.  For  Heaven's  sake,  do 
not  send  me  5,000  papers,  as  I  am  here  in  a 
small  place,  and  can  never  dispose  of  them. 
or  pay  for  them.  Please  do  not  send  them. 
If  it  is  my  mistake,  I  will  pay  you  for  your 
trouble,  and  let  you  keep  them. 

"Yours.  Ac.  [Slg.)  W.  A.  Hnfflne." 

Four  or  Ave' days  after  writing  and  sending 
this  letter,  Hufflne  received  notice  that  the 
goods  were  at  the  depot  at  Kirklin;  but  be 
did  not  take  them  out,  or  receive  them  for 
any  purpose,  until  some  time  after  the  com- 
mencement of  this  action,  and  after  the  first 
trial,  when  he  paid  the  freight,  and  had  the 
goods  taken  to  a  private  warehouse,  for  the 
sole  purpose,  as  he  says,  of  examining  them 
to  ascertain  whether  the  packages  contained 
the  full  n<imbcr  of  needle  cards  contained  In 
the  order,  to  wit.  6,000.     Upon  examination 


It  was  found  that  the  packages  contained  46 
cards  less  than  6,000.  The  railroad  agent  at 
Kirklin  testified  that  the  boxes  containing 
the  goods  marked  from  J.  A.  Coats  &  Sons  to 
W.  A.  Hufflne,  Kirklin,  IndL,  arrived  at  Kirk- 
lin on  September  14,  1883,  and  that  he 
promptly  notified  Hufflne  of  their  arrival  on 
the  same  day;  that  the  boxes  remained  at 
the  depot  till  June  21,  1394,  at  which  time 
they  were  delivered  to  Hnfilne;  that,  so  far 
as  he  knew,  the  goods  remained  in  the  freight 
house  all  the  time  they  were  in  the  railroad 
company's  care,  bnt  were  not  under  his  con- 
stant observation;  and  that  he  conld  not  say 
that  they  were  In  the  same  condition  when 
taken  away  as  when  they  arrived.  A  num- 
ber of  witnesses  testified,  on  behalf  of  ap- 
pellant, that  the  exact  number  of  cards  called 
for  In  the  order  (5,000)  was  shipped  In  the 
consignment  to  Hufflne,  by  being  placed  in 
boxes  and  delivered  to  the  Merchants'  Des- 
patch Transportation  Company,  which  was 
the  cheapest  and  best  route  for  such  ship- 
ment. The  evidence  shows  that  the  needle 
cards  were  packed  in  a  number  of  paper 
boxes,  each  of  which  was  wrapped  with  cord, 
and  these  were  packed  In  two  wooden  boxes, 
which  were  addressed  to  Hufflne;  that  the 
wooden  boxes  did  not  bear  any  marks  of  hav- 
ing been  opened  or  tampved  with,  when 
taken  from  the  depot,  but  that  one  of  the  pa- 
per boxes  within  one  of  the  wooden  ones  was 
open,  and  Its  contents  were  scattered  among 
the  other  paper  boxes,  which  were  all  se- 
curely closed  and  wrapped. 

It  is  the  contention  of  appellee's  connsd 
that,  conceding  that  appellee  contracted  for 
the  goods  as  claimed  by  the  appelant,  the 
contract  was  an  entirety,  and  that  appellee 
was  not  bound  to  accept  a  smaller  or  other 
quantity  of  goods  than  that  called  for  by 
the  order,  and  that.  If  appellant  relies  upon 
the  contract,  it  mnst  prove  that  it  performed 
the  whole  of  It,  by  shipping  to  the  appellee 
the  exact  quantity  ordered  by  him.  Smith  ▼. 
Iiewls,  40  Ind.  08;  Hansman  v.  Nye,  62  Ind. 
485.  We  regard  the  rule  to  be  as  contended 
for  by  appellee,  if  appellant  relied  upon  the 
express  contract.  The  evidence  on  the  one 
hand,  to  the  ^ect  that  the  goods  were 
shipped  in  the  quantities  and  sizes  ordered, 
and  the  evidence  on  the  other  band,  that  they 
were  short  upon  arrival,  or  at  least  when 
opened,  made  it  a  case  peculiarly  within  the 
province  of  the  Jury  to  determine  whether  in 
fact  the  goods  had  been  shipped  by  the  ap- 
pellant In  the  qnantitles  ordered  by  the  ap- 
pellee. It  is  true  that  the  placing  of  the 
goods  on  board  the  cars  In  New  York  was  all 
the  appellant  was  required  to  do.  This  was 
a  complete  delivery  to  the  appellee,  and  vest- 
ed the  title  of  the  property  In  him.  Rechtln 
▼.  McGary,  117  Ind.  139.  19  N.  B.  731;  Sohn 
V.  Jerbis,  101  Ind.  678;  BarUett  v.  Jewett. 
98  Ind.  200.  That  the  goods  were  short  40 
cards  when  the  boxes  were  opened,  and  that 
the  latter  did  not  have  the  appearance  of 
having   been   tampered    with,    wcrt   dicum- 
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stances  the  jnr;  had  a  rigrht  to  consider,  la 
determining  whether  the  full  quantity  of  the 
goods  ordered  had  been  shipped.  The  Jury 
having  determined  that  question  In  faror  of 
the  appellee,  and  that  determination  having 
received  the  approval  of  the  trial  court,  we 
cannot  disturb  the  verdict  w  Jadgmmt  on  that 
ground. 

Of  course,  if  the  appellee  accepted  any  por- 
tion of  the  goods,  he  Is  liable  for  them,  and 
appellant  could  have  recovered  for  the  same, 
under  the  issues  Joined.  But  we  cannot  say, 
as  a  matter  of  law,  that  the  taJdng  of  the 
goods,  under  the  circumstances  shown,  waa 
or  was  not  an  acceptance  of  the  same.  Thiis 
was  lilcewise  a  question  for  the  Jury,  and 
their  verdict  for  the  defendant  was  a  finding 
that  it  was  not  such  an  acceptance.  One  of 
the  instmctions  requested  by  the  appellant 
Informed  the  Jury  that  If  the  appellee  ac- 
cepted any  portion  of  the  goods,  by  paying 
the  freight,  and  taking  them  out  of  the 
freight  oflSce  and  into  his  iKwsession,  by  di- 
recting what  should  be  done  with  them,  be 
thereby  waived  any  defect  as  to  the  number 
and  quantity,  and  was  liable  for  that  portion 
of  the  goods  BO  accepted  by  him.  The  court 
modified  this  instmction  by  adding  to  the 
condition  the  further  one,  that,  If  appellee 
exercised  acts  of  ownership  over  such  goods, 
he  would  be  liable  for  them.  We  find  noth- 
ing improper  in  this  modification.  Whether 
the  acts  of  the  appellee  were  or  were  not  acts 
of  ownership  over  the  goods  was  for  the  Jury 
to  determine.  Another  instmction  was  simi- 
larly modified,  and  for  similar  reasons  the 
mling  must  be  upheld. 

Many  other  reasons  are  presented  in  the 
motion  fbr  a  new  trial,  but  the  foregoing  are 
the  only  ones  discussed  in  appellants'  brief, 
and  are  consequently  all  the  appellants  are 
entitled  to  have  considered.  'Judgment  af- 
firmed. 


(U  Isd.  App.  17() 

LEFPLKB  T.  WATSON  et  at 
(Aroellate  Conrt  of  Indiana.     Sept.  28,  1886.) 

RCBSABINO — ReVIBW. 

Errors  not  presented  in  the  original  hear- 
ing on  appeal  are  waived,  and  cannot  l>e  raised 
for  the  first  time  on  petition  for  rehearing. 

Petition  for  rehearing.    Overruled. 
For  former  report,  see  40  N.  B.  1107. 

OAVIN,  J.  Counsel  fOr  appellant.  In  vig- 
orous and  acnminous  language,  astc  a  rehear- 
ing. It  is  asserted  most  positively  that  the 
statement  ot  facts  made  by  the  court  is  incor- 
rect, and  without  support  from  the  evidence 
In  various  particulars:  First  In  stating  ttiat 
one  barrel  was  to  be  shipped  immediately, 
and  the  other  four  about  March  25th,  provided 
the  first  gave  satisfaction.  Yet  not  only  is 
there  evidence  clearly  sustaining  the  state- 
ment, but  in  their  own  original  brief  appears 
the  following,  after  referring  to  certain  evi- 
dmce:  '^his,  we  think,  deariy  shows  that  he 


sold  these  goods  to  L.  W.  Slmonda  &  Co.  on 
the  contract  as  stated;  that  one  barrel  was  to 
be  shipped  at  once,  and  the  other  four  liarrels 
about  March  25th,  with  but  this  one  condi- 
tion, namely,  that  the  first  barrel  so  shipped 
gave  satisfaction."  In  the  light  of  the  coun- 
sel's own  statement.  It  to  dlfBcolt  to  perceive 
the  inaccnracy  In  ours. 

Complaint  is  also  made  that  we  said:  Trior 
to  this,  SImonds  ft  Co.  had  written  and  mailed 
a  letter  directing  them  not  to  send  the  fourth 
barreL"  In  discussing  this,  as  also  other 
points,  counsel  fall  into  the  error  of  viewing 
that  part  of  the  evidence  most  favorable  to 
themselves,  and  of  ignoring  or  disregarding 
that  to  which  we  are  bound  to  give  effect, 
namely,  the  evidence  most  favorable  to  appel- 
lees. Bomalne  testified  that  this  letter  was 
written  and  mailed  at  10  a.  m.  a  day  or  bo  b^ 
fore  the  receipt  of  the  goods^  while  George  T. 
SImonds  says  it  was  written  the  day  before 
the  bill  of  lading  was  received.  Considering 
the  distance  from  the  p<^t  of  shipment,  the 
Jury  might  well,  have  found  that  this  letter 
was  written  prior  to  the  shipment,  althougb 
the  particular  time,  whether  Just  before  or 
after  the  shipment,  is  wholly  immaterial  in 
the  view  of  the  case  taken  by  the  court,  which 
was  tliat  the  rescission  of  the  sale  was  a  com- 
pleted transaction,  through  the  letters  written 
hy  each  to  the  otiier.  Whether  there  were 
one  or  two  each  way  is  ImmatoriaL 

Counsel  assert  that  they  find  "no  evidence 
at  all  of  the  words  used  by  the  court"  aa  to 
the  contents  of  the  letter  written  by  Watsona 
to  Simonds,  and  yet  in  the  record  we  find  the 
evidence  substantially  and  almost  literally  as 
set  forth  in  the  opinion.  It  is  said  that  the 
admission  of  certain  evidence  of  B.  H.  Wat- 
son was  "the  iMiideet  kind  of  an  error;  It  was 
an  outrage."  Yet  counsel  in  their  original 
brief  did  not  see  fit  to  refer  to  it 

So,  likewise,  the  fourth  cause  for  rehearing 
dependa  upon  alleged  error  In  the  introduc- 
tion of  evidence  as  to  which  no  complaint 
was  made.  Any  errors  not  presented  in  the 
original  hearing  are  thereby  waived,  and  can- 
not be  raised  for  the  first  time  on  petition  for 
rehearing.     Elliott  App.  Proc.  {  557. 

We  have  given  to  the  petition  careful  con- 
sideration, and  to  the  record  a  thorough  re- 
examination, and  ate  satisfied  with  all  the 
material  statements,  both  of  law  and  ttct, 
contained  In  the  original  opinion.  We  are 
strongly  impressed  with  the  tielief  that  coun- 
eei'B  care  in  examination  of  the  record  has  not 
been  equal  to  their  zeal  for  their  client's  cause. 
Petition  overruled. 


(U  ind.  App.  iM) 
MILLER  V.  MICHEL  et  al. 
(Appellate  Goart  of  Indiana.     Sept  24.  1896.) 

LAROIiOBD  AKO  TkKANT — ABAKDOKIiaNT  BT 

Tbmant. 
While  plaintifiEs  were  in  posaession  of 
a  farm   under  a  IPHse.  the  landlord,   without 
their  consent,  leased  the  premises  to  a  third 
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person,  who  Immediately  entered,  occupied  one  i 
of  the  farmhouses,  and  began  plowing.     Bdd, 
that  plaintiffs  might  treat  this  as  an  eviction, 
and  abandon  the  whole  premises. 

Appeal  from  superior  court,  Vanderburgh 
county;  John  H.  Foster,  Judge. 

Action  by  Jobann  Michel  and  another  against 
David  L.  MUler  for  the  recovery  of  money 
imid  under  a  lease.  From  a  judgment  for 
plalntitCat  defendant  appeals.     Affirmed. 

Jas.  W.  Davis  and  Elmer  Gocltyear,  for  ap- 
pellant Peter  Maler,  Geo.  Palmer,  and  !<.  J. 
Herman,  for  appellees. 

GAVIN,  3.  Appellant  leased  a  farm  to  ap- 
pellees, Michel  and  Engelman,  for  five  years, 
at  $700  per  year.  They  paid  the  first  year's 
rent,  and  $300  on  the  last  year,  which  was 
really  paid  In  Ueu  of  security.  At  the  end  of 
the  first  year,  appellees  left  the  fftrm,  and 
sued  to  recover  the  $300,  alleging  an  evicUon 
by  appellant,  ivho  answered  by  denial,  and 
also  filed  a  counterclaim,  averring  that  appel- 
lees had  abandoned  the  land,  and  he  bad 
been  compelled  to  re-rent  to  another  tenant 
at  a  less  nrice.  For  the  difference  between 
that  and  the  contract  iwice  be  asked  to  re- 
cover. 

Appellant  questions  the  sufflcleney  of  the 
evidence  to  sustain  the  verdict  against  him. 
He  earnestly  argues  that  there  Is  no  evidence 
of  eviction.  There  Is  testimony  that  without 
the  consent  of  appellees,  and  before  the  expi- 
ration of  the  first  year,  appellant  put  anothei 
Into  a  house  upon  the  place,  and  he  began  to 
plow  for  wheat,  having  rented  the  farm  from 
appellant  for  a  term  of  five  years.  These  acts 
constituted  more  than  a  mere  fleeting  tres- 
pass. They  were  of  such  a  serious  and  per- 
manent character  as  to  Indicate  an  intention 
upon  the  part  of  appellant  to  deprive  appel- 
lees of  the  enjoyment  of  the  land.  These 
acts  were  done,  as  the  Jury  might  well  infer 
from  his  own  testimony,  nnder  an  assertion 
of  right;  he  deeming  he  was  entitled  to  do 
them  by  reason  of  appellees'  having  told  him 
they  would  not  keep  the  farm,  and,  as  his  son 
testifies,  with  the  express  consent  of  one  of 
the  appellees  as  to  part  of  the  acts.  The  evi- 
dence, while  conflicting,  was  snch  as  to  au- 
thorize the  Jury  to  find  that  there  was  an  evlc 
tlon  from  part  of  the  land,  and  an  abandon- 
ment by  appellees  of  the  entta«  land  for  the 
remainder  of  the  term.  Under  the  authori- 
ties, when  thus  ousted  by  their  landlord  from 
a  material  part,  they  had  a  legal  right  to 
abandon  the  whole  Avery  v.  Dougherty,  102 
Ind.  443,  2  N.  B.  123;  Klce  v.  Dudley,  65  Ala. 
dS;  Hayner  v.  Smith,  63  IlL  430;  Upton  v. 
Orcenlees.  17  a  B.  61-07;  Mayor,  etc.,  v. 
Mable,  18  N.  T.  151;  Skally  t.  Shute,  132 
Mass.  367.  In  the  102  Ind.  (2  N.  B.)  case  it  Is 
said  tliat  the  entry  by  the  landlord  must  be 
under  an  assumption  of  title,  although  it  Is 
intimated  that  on  the  trial  this  might  be  in- 
ferred. In  the  last  two  cases  above  cited  it 
is  decided  that  the  acts  themselves  may  be  of 
such  a  character  aa  to  be  assertiv*  of  title. 


Tayl.  Landl.  &  Ten.  S  S15,  says:  '^t  is  also 
Implied  that  the  tenant  shall  have  the  free 
use  of  the  whole  of  the  premises;  and.  If  he  la 
ousted  from  any  material  part  thereof,  be 
may  treat  It  as  an  eviction  from  the  whole 
premises,  and  throw  up  the  lease."  It  Is 
true,  as  asserted  by  counsel,  tliat  if  appellees 
had  desired  they  might  hate  treated  appel- 
lant's new  lessee  as  a  tresijasser,  and  ejected 
him;  but  they  were  not  bound,  and  did  not 
choose,  to  so  do.  Appellant  opened  the  door 
that  they  might  step  out  The  mere  fact  that 
they  really  desired  to  do  that  which  he  thus 
gave  them  an  opportunity  to  do  does  not  de- 
prive them  of  their  legal  right  to  take  advan- 
tage of  his  wrong  to  free  themselves  from  a 
bad  bargain. 

An  offer  was  made  to  prove  the  difference 
between  the  actual  value  of  the  unexpired 
lease  and  the  contract  price  promised  by  ap- 
pellees. It  is  sufficient  to  say  that  this  was 
not  the  Issue  tendered  by  appellant's  sixth 
paragraph  of  counterclaim.  The  loss  is  al- 
leged to  have  accrued,  not  by  reason  of  the 
term's  being  really  worth  less,  but  by  reason 
of  his  having  been  compelled  to  rent  It  for 
lees.  What  he  rented  it  for  does  not  appear, 
either  by  way  of  proof  or  offer.  So  far  aa 
the  record  discloses,  the  new  lease  may  have 
been  on  exactly  the  same  terms  as  the  old. 

The  written  document  approved  by  appel- 
lant was  not  inadmissible  for  the  want  of  his 
signature.  It  was  not  In  the  nature  of  a 
writing  signed  by  him,  and  thus  to  be  receiv- 
ed as  executed  by  him;  but  as  a  memoran- 
dum, the  contents  of  which  had  been  made 
known  to  and  approved  by  blm.  It  was  prop- 
erly used  In  connection  with  the  parol  testi- 
mony accompanying  It  Cook  v.  Anderson, 
20  Ind.  15;  Miner  v.  Lorman,  OG  Mich.  630, 33 
N.  W.  SCO.    Judgment  affirmed. 


(14  Ind.  App.  tix\ 

STATE  ex  rel   McKINNBT  T.  SOUDBR 

et  al.i 

(Appellate  Court  of  Indiana.     Bept  26,  1885.) 

Clsrk  or  CouKT— Illegal  Fekb — Recovery. 
Act  Maich  31,  1879,  i  37,  providing  for 
the  recovery  of  five  times  the  amount  of  fees 
illegally  charged  by  nn  official,  in  an  action  in 
circuit  court  on  his  official  bond,  as  amended  by 
Act  1883  (Rev.  St.  1894,  S  6549),  which  provides 
that  the  amount  oaid  may  be  recovered  in  an 
action  preceded  by  demand,  in  any  of  the  courts 
of  the  county,  together  with  from  $10  to  $30  aa 
damages,  does  not  authorize  an  action  m  the 
superior  court,  on  the  official  t>ond,  to  recover 
the  Illegal  fees  and  damages. 

Appeal  from  circuit  court  Allen  county; 
O.  M.  Dawson,  Judge. 

Action  by  the  state,  upon  the  relation  of 
Daniel  McKlnnoy,  against  Daniel  W.  Souder 
and  bis  sureties,  to  recover  fees  alleged  to 
have  been  illegally  taken  by  him  while  clerk 
of  court.  There  was  Judgment  for  defend- 
ants, from  which  plaintiff  appeals.   Affirmed. 

E.  V.  Harris  and  A.  A.  Chapin,  for  appel- 
lant   Breen  &  Morris,  for  appellees. 


I  Bahearlns  denlsd. 
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DAVIS,  3.  This  action  wu  brongbt  on  the 
24tb  day  of  November,  1S94,  in  the  name  of 
the  state  of  Indiana,  upon  the  ration  of 
Daniel  McKtnney,  as  provided  In  section  253, 
Be7.  St  1884  (section  253,  Rev.  St.  1881), 
against  Daniel  W.  Souder  and  the  sureties  on 
his  official  bond  as  cleric  of  the  Allen  cireolt 
court,  to  recover  fees  alleged  to  have  been 
Illegally  taken  and  received  from  said  Mc- 
Kinney  by  the  said  Sender,  while  clerk;  aM, 
to  recover  the  penalty  provided  by  section 
8  of  the  act  approved  February  28,  1883,  for 
taldng  and  receiving  such  illegal  fees.  Acts 
1883.  p.  4&  As  Souder  was  elected  clerk  in 
1800,  we  need  not  condder  the  fee  and  salary 
acts  of  1801  and  1808.  The  superior  court  of 
Allen  county  was  established  in  1877. 

The  (HQly  question  involved  in  this  appeal 
is  whether  there  is  any  statute  of  this  state 
snthorlslng  such  action  in  the  superior  court 
of  Allen  county,  on  the  official  bond  of  the 
clerk,  to  recover  such  illegal  fees  and  the 
penalty  provided  by  the  act  of  1883.  Section 
87  of  the  act  of  March  31,  1879,  is  aa  follows: 
"Any  officer  who  shall  charge,  demand  or 
take  any  fee  for  an  official  act  done  or  per- 
formed under  the  provisions  of  this  act  other 
than  Is  herein  allowed  and  provided  fbr,  shall 
be  deemed  guilty  of  a  misdemeanor,  and,  on 
conviction  thereof,  shall  be  fined  in  any  sum 
not  exceeding  one  hundred  dollars,  and  shall 
be  Uable  on  his  official  bond  to  the  party  tur 
Jured  for  five  times  the  illegal  fees  charged, 
demanded  or  taken,  and  the  same  may  be^  re- 
covered with  costs  in  the  circuit  court;  pro- 
vided, no  <^cer  shall  be  Uable  for  any  xa^ 
lawful  sum  charged  or  taken  by  his  deputy 
onless  he  knew  of  and  failed  to  correct  the 
same,  and  such  deputy  shall  be  liable  as  aa 
officer  to  prosecution  for  sncb  unlawful 
charge  or  taking."  Under  this  section  the 
derk  was  liable,  in  aa  actl(»i  <m  his  official 
bond,  in  the  circuit  court,  to  the  party  In- 
jured, fop  five  times  the  illegal  fees,  and  also 
to  a  fine,  in  a  criminal  prosecution,  in  any 
sum  not  exceeding  9100.  Section  8  of  the  act 
of  1883,  supplemental  to  the  act  of  1879,  Is  as 
follows:  "If  any  county,  township,  or  other 
public  officer  of  the  state  shall  violate  or  dis- 
regard this  act  or  any  part  thereof,  and  shall 
thereby  obtain  any  fee  or  sum  of  money  de- 
nied him  by  this  act,  the  person  or  persons 
from  whom  he  received  such  money  shall 
have  his  right  of  civil  action  in  any  of  the 
<!oart8  of  the  county  for  the  recovery  of  such 
money,  -and  he  shall  in  connection  therewith 
recover  a  sum  of  not  less  than  ten  dollars 
damages  and  not  more  than  thirty  dollars 
damages,  but  such  suit  shall  be  preceded  by 
demand.''  Acts  1883,  p.  48.  Under  this  sec- 
tion the  clerk,  in  a  civil  action  in  any  of  the 
courts  of  the  comity,  is  personally  liable  to 
the  person  from  whom  he  received  Ulogal 
fees,  for  sncb  fees,  and,  in  addition  th««to, 
a  sum  not  less  than  $10  and  not  more  than 
930.  Under  section  87  of  the  act  of  1879,  the 
superior  court  has  no  Jurisdiction  of  an  ac- 
tion on  the  official  bond  of  the  clerk.   Section 


8  of  the  act  of  1883  gives  no  right  of  action 
upon  an  officer's  bond.  It  simply  provides 
that  the  person  from  whom  excessive  fees 
hare  been  collected  may  recover  the  amount 
of  illegal  fees  taken,  with  a  certam  penalty, 
In  case  they  are  not  paid  upon  demand, 
which  must  r  viously  be  made  therefor. 
Appellant's  counsel  admit,  we  believe,  that 
the  law  of  1883  does  not  give  a  right  of  ac- 
tion upon  official  bonds;  but  they  claim  that 
section  8  of  this  law  is  to  be  combined  with 
section  37  of  the  act  of  1879  (Bnms'  Rev.  St. 
1894,  (  6548),  and  that  these  two  sections, 
combined,  do  give  such  right  of  action.  They 
seem  to  admit  that  section  8  of  the  act  of 
1883  repeals,  by  implication,  so  much  of  sec- 
tion 37  of  the  act  of  1879  aa  fixes  the  penalty 
that  individuals  may  recover,  and  the  court 
in  which  the  action  may  be  brought  They 
contend,  however,  if  we  understand  their  ar- 
gument that  an  individual  still  has  a  right 
of  action  upon  an  officer's  bond,  as  provided 
by  section  37  of  the  act  of  1879,  to  owovei- 
the  penalty  provided  In  section  8  of  the  act  of 
1883.  In  other  words,  the  contention  of  coun- 
sel for  appellant  is  that  the  only  repngnancy 
existlng  In  section  87  of  the  act  of  ISTD  nnct 
section  8  of  the  act  of  1883  is  with  reference 
to  the  civil  liability  of  an  officer  demanding, 
taking,  and  receiving  Illegal  fees  for  his  serv- 
ices, and  that  such  matters  In  the  former  as 
.are  not  repugnant  to  like  provisions  In  the 
latter  statute  are  left  standing,  and  are  not 
repealed  by  the  latter.  Counsel  for  appellant 
insist  that  section  8  of  the  act  of  1883  re- 
vises the  whole  subject-matter  of  section  87 
of  the  act  of  1879,  and  that  it  was  Intended 
by  the  legislature  as  a  substitute  therefor. 
Koons  V.  Clugglsh,  8  Ind.  App.  282,  34  N.  B. 
651;  Allen  v.  Town  of  Salem  (Ind.  App.)  38 
N.  E.  425;  Telegraph.  Co.  v.  Brown,  108  Ind. 
538,  8  N.  B.  171.  Assuming,  however,  with- 
out deciding,  that  section  37  of  the  act  of 
1879  is  still  in  force,  it  should  then  be  re- 
membered that  this  action  was  instituted  in 
the  superior  court  of  Allen  county,  on  the  offi- 
cial bond  of  the  clerk,  under  the  provlsfons  of 
said  section  37,  to  recover  the  Illegal  fees  and 
penalty  as  provided  in  section  8  of  the  act  of 
1883.  Section  37  created  a  right  of  action  on 
the  official  bond,  and  named  the  court  in 
which  such  right  should  be  enforced.  This 
action  is  manifestly  founded  on  the  act  of 
1883,  on  the  theory  that  such  action  may  be 
maintained  on  the  official  bond  in  the  supe- 
rior court.  Therefore,  whether  section  7643, 
Rev.  St  1894  (section  5528,  Rev.  St  1881), 
gives,  of  itself,  a  right  of  action  upon  the 
official  bond  of  the  clerk  for  the  recovery  of 
illegal  fees,  we  need  not  determine.  This 
action,  as  we  have  seen.  Is  to  recover  fees 
alleged  to  have  been  illegally  taken  and  re- 
ceived by  the  clerk,  and  also  to  recover  the 
penalty  provided  by  section  8  of  the  act  of 
1883  for  taking  and  receiving  such  illegal 
fees.  The  action  having  been  prosecuted  on 
the  theory  that  sections  8  and  37,  supra,  au- 
thotteed  a  recovery  ct  such  fees  and  penalty 
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ontbeolBciBi  baBdliifliempalorcotiTt.appel- 
lant  mnat  stand  or  Call  by  tbat  theory  In  this 
conrt  It  follows,  therefore,  tbat  if  appdlant 
could  bare  brought  his  actioo  against  ap- 
pellees under  section  7M3,  sapn,  be  has,  1^ 
his  Section  to  bring  bis  action  under  the  act 
of  1883,  to  recorer  a  penalty  not  given  in  sec- 
tion 7543,  no  right  to  recover  under  the  lat- 
ter section  In  this  action.  Whatever  view 
may  be  taken  of  the  other  questions  involved 
In  this  appeal.  It  seems  clear  to  us  that  an 
action  cannot  be  maintained  on  the  official 
bond  of  the  clerk,  in  the  superior  court,  to 
recover  the  damages  prescribed  in  section  8 
of  the  act  of  1883.  If  section  37  of  the  act 
of  1879  is  In  force,  the  action  on  the  bond 
should  have  been  instituted  in  the  drcnit 
court  If  the  right  and  the  remedy  provid- 
ed In  section  8  of  the  act  of  1883  have  taken 
the  place  of  the  right  and  the  remedy  pn>- 
vided  in  section  37  of  the  act  of  1879.  tliis 
action  cannot  be  maintained.  In  any  event, 
there  is  no  right  of  action  in  the  superior 
conrt  upon  an  officer's  bond,  as  provided  by 
section  87  of  the  act  of  1879,  to  recover  the 
penalty  prescribed  in  section  8  of  the  act  of 
1883b    Judgment  affirmed. 


(U  Ind.  App.  <oo) 

LA.KB  ERIE  &  W.  R.  CO.  v.  ROOKBR.' 

(Appellate  Ck)Drt  of  IndUna.    Sept  27,  1895.) 

Klomoao  Uompanies— Liabilitt  von  KxLuna 

Ahduu—Fbscbs— Trial— Adkis- 

uoxs  mr  C!oosBtu 

1.  Under  Rev.  St  1894,  i  5323,  making  a 
railroad  company  Uable  for  stock  killed  by  its 
trains  on  its  right  of  way,  which  entered  there- 
on by  reason  of  insecnre  fencing,  the  fact 
tbat  iht  place  where  the  stodt  entered  oonld  not 
be  (encea  is  matter  of  defense. 

2.  The  fact  that  the  right  of  way  of  a  rail- 
road company  is  parallel  to  and  overlaps  a  pub- 
lic, liighway  will  not  excnse  it  from  securely 
fencing  its  right  of  way  as  reqnired  by  law,  if 
there  is  room  between  the  tracks  and  the  liigh- 
way for  the  fence. 

8.  Where,  in  an  action  against  a  railroad 
oomimny  for  stock  killed,  the  complabit  alleges 
the  Killing  of  the  stock  by  defendant's  train, 
and  there  is  evidence  that  another  company  also 
runs  trains  over  the  road,  to  support  a  verdict 
against  defendant  it  most  lie  shown  that  the 
stock  was  killed  by  one  of  defendant's  trains. 

4.  The  incidental  statement  of  counsel  in 
opening  the  case,  of  a  fact  as  he  expected  to 
prove  it  1*  not  an  admission  of  such  fact,  so  as 
to  relieve  the  opposite  party  of  the  burden  of 
proof  if  that  fact  is  relied  on  by  him. 

Appeal  from  superior  court  liarloa  county; 
L.  M.  Harvey,  Judge. 

Action  by  James  I.  Booker  against  the 
liBke  Brie  &  Western  Railroad  Company  for 
killing  plaintiff's  horse  on  its  right  of  way. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed. 

Miller,  Winter  &  Elam,  for  appellant  W. 
V.  Booker,  tar  appellee. 

OAVIN,  J.  App^ee  recovered  Judgment 
against  appellant  undw  Rev.  St  1894,  I  6323, 
for  killing  his  horse,  which  had  entered  upon 
its  road  where  it  was  not  fenced.    The  Aver- 


ment Vmt  tbe  road  Aoidd  bare  teso  CsMed 
at  the  p<rfnt  of  oitnuice  was  mmecessaiy,  and 
should  bare  been  omitted,  since  the  law  im- 
poses upon  Ote  defendant  in  such  cases  the 
burden  of  showing  tbat  the  road  could  not 
there  be  lawfully  or  properly  foiced.  Rail- 
way Co.  T.  Brannegan.  6  Ind.  App.  540,  82 
N.  E.  790;  Railroad  Ca  t.  Fly,  8  Ind.  AppL 
002,  88  N.  B.  216.  Tbe  statute,  by  ita  ternu^ 
imposes  upon  railroad  companies  a  liability 
to  pay  for  all  stock  killed  by  its  locomotives 
or  cars  wlien  tbe  animal  entered  upon  tbe 
road  by  reason  of  its  not  having  been  secure- 
ly fenced.  In  ordw,  however,  that  tbe  road 
be  "securely  fenced,"  it  to  not  easoitial  that 
it  be  fenced  at  every  point  along  the  Una. 
There  are  many  places^  such  as  at  stations, 
sidings,  etc.,  where  it  is  not  practicable  nor 
necessary  to  build  fences  along  the  road. 
Where  the  fence  cannot  be  Imilt  without  ob- 
structing a  public  Ughway,  the  company  is 
neitho'  permitted  nor  required  to  fence  ta 
the  road.  Railroad  Co.  v.  Peters^  1  Ind. 
App.  60,  27  N.  B.  296;  Railroad  Ca  t.  Bar- 
bold,  99  Ind.  91;  Railroad  Ca  t.  Francis,  68 
Ind.  889.  Cotmsel  contend  that  because  the 
company's  right  of  way  overlapped  (bow 
modi  does  not  apjtear)  a  highway  mmiing 
parallel  to  the  railroad,  it  ia,  upon  the  princi- 
ple above  stated,  relieved  from  fencing  at 
tbat  placa  If,  however,  there  to  anffident 
space  t>etween  the  railroad  and  the  highway 
for  the  company  to  fence  in  its  ralltaad.  It 
must  do  ao  if  otherwise  proper,  even  if  it  be 
compiled  to  locate  the  fence  on  part  of  its 
reservation  for  a  ri^it  of  way.  Railroad  Ca 
T.  Tipton,  101  Ind.  197;  Banister  t.  Pean- 
sylvania  (>>.,  08  Ind.  220;  RaibxMd  Ca  v. 
Shanklln,  94  Ind.  297;  Railroad  Ca  v.  For- 
shee,  77  Ind.  158.  The  statement  both  of 
law  and  facta,  made  in  the  case  last  cited, 
fit  the  one  in  Itand  quite  closely.  "On  ap- 
plying the  foregoing  rules  to  the  evidence  in 
thla  cause,  it  appears  that  the  fence  in  the 
railway,  at  the  place  in  controversy,  would 
not  Interfere  with  any  public  or  private  right 
In  reference  to  the  highway.  The  highway 
runs  parallel  to  the  railroad,  and  near  it  but 
the  track  to  not  upon  the  highway.  Thei* 
was  some  parol  testimony  that  the  right  of 
way  claimed  by  the  company  encroached  up- 
on the  highway,— to  what  extent  does  not  ap- 
pear; but  there  was  evidently  room  enou^ 
between  the  trade  and  the  highway  for  a 
fence.  A  fence  had  been  maintained  there. 
There  being  room  enough,  the  fact  that  tbe 
company  would  have  to  pot  tbe  fence  on  part 
of  its  reservation  for  a  right  of  way  w«nld 
be  no  excuse  for  not  building  the  fence." 

The  evidence  la  that  the  appellant  operated 
and  (possibly)  owned  the  railroad,  but  that 
the  Panhandle  Company  also  operated  and 
ran  Its  trains  over  tbe  road  by  some  un- 
known arrangement  The  complaint  charges 
tbat  the  horse  was  killed  by  a  locomotive 
owned  and  operated  by  appellant  Under 
the  decision  of  the  supreme  court  In  Railroad 
Ca  V.  Wood,  82  Ind.  593,  thto  averment  to  a 
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Mtal  one,  and  Ur  not  sustained  by  proof  that 
the  bone  was  killed  by  a  train  owned  and 
operated  by  another- company,  even  tUougn 
It  was  appellant's  lessee.  If  It  Is  sonsbt  to 
hold  the  o-BTier  of  the  road  liable  for  its  le»- 
■see'B  act,  the  relation  between  the  roads  must 
be  pleaded,  with  the  appropriate  facts  neces- 
sary to  create  the  liability.  There  is  an 
'Otter  fallnre  of  evidence  to  show  whether  the 
horse  was  killed  by  appellant's  train  or  that 
of  the  Panhandle.  Both  companies  are 
shown  to  have  been  running  trains  over  th4 
road,  and,  in  the  absence  of  any  facts  to  In- 
■dlcate  by  whose  train  It  was  killed,  the  ver- 
■diet  cannot  be  sustained.  Were  there  no  evi- 
-dence  concerning  the  Panhandle  trains,  then 
the  presumption  might  exist  that  the  barm 
was  occasioned  by  appellant's  train,  as  in 
Railroad  Co.  t.  Carson.  4  Ind.  App.  185,  30 
N.  E.  432. 

We  do  not  regard  the  incidental  remark  of 
appellant's  counsel,  made  in  his  opening  state- 
ment, relative  to  the  fact  as  he  expected  to 
f)rove  it,  as  being  binding  upon  appellant,  so  as 
to  supply  appellee's  lack  of  evidence.  It  does 
not  appear  to  have  been  made  pursuant  to 
-any  agreement  relative  to  the  facts,  nor  as  a 
formal  admission  Intended  to  obviate  proof 
upon  the  point  We  are  of  opinion  that  the 
rule  Is  well  expressed  by  Lord  Bllenborougb 
in  Tonng  v.  Wright,  1  Camp.  139:  "If  a  fact 
4s  admitted  by  the  attorney  on  the  record, 
with  Intent  to  obviate  the  necessity  of  prov- 
ing  it,  he  must  be  supposed  to  have  authority 
for  this  purpose,  and  his  client  will  be  bound 
t>7  the  admission."  The  law  Is  thus  stated 
In  1  Oreenl.  Bv.  t  186:  "The  admissions 
■ot  attorneys  of  record  bind  their  clients  in  all 
matters  relating  to  the  progress  and  trial  of 
the  cause.  But  to  this  end  they  mnst  be  dis- 
tinct and  formal,  or  such  as  an>  termed  'sol- 
■emn,'  admissions,  made  tor  the  express  pur- 
pose of  alleviating  the  stringency  of  some 
rule  of  practice,  or  of  dispensing  with  the 
formal  proof  of  some  fact  at  the  trial."  The 
principle  governing  In  Oscanyan  v.  Arms 
Co.,  103  U.  S.  261,  cannot  be  deemed  con- 
trolling, by  reason  of  the  wide  difference  be- 
tween the  circumstances  of  that  case  and 
those  here  involved.  'B.earo  the  general  de- 
nial was  pleaded.  It  devolved  upon  appellee 
to  make  out  his  case.  There  is  nothing  to 
indicate  that  appellant's  counsel  intended 
to  relieve  appellee  from  that  burden,  or  make 
any  admission  for  the  purpose  of  obviating 
the  necessity  of  proof  upon  any  material 
point  Judgment  reversed,  with  instruction 
■^  sustain  the  motion  for  new  trial. 


(U  Ind.  App.  588] 

KEELET  BREWING  CO.  v.  PARNIN.' 
(Appellate  Court  of  Indiana.     Sept  27.  1895.) 

Kbouobncb— Plbaoino — Nboativino  Contbibo- 

TOKT  Neolioenxb— Specui,  Vebdict. 

1.  In  an  actibn  for  Injury  sustained  by  the 

running  away  of  plaintiff's  horae  from  being 

(rigbtened    by    one  .  of    defendant's    Mrvaata 


throwing  a  keg  into  the  street,  an  averment  that 
the  Injury  was  cansed  "without  any  fault  Or 
neKKgence  on  the  part  of  plaintiif"  Buffidentta' 
negatives  contributory  negligence  by  plaintiC 

2.  A.  comolaint  for  injury  sustained  by  the 
running  away  of  plaintiff's  horse  from  being 
frightened  by  a  negtigsnt  act  of  defendant  mast 
aver  that  such  act  was  one  that  would,  natural- 
ly frighten  a  roadworthy  horse.. 

3.  A  complaint  for  injury  sustained  by  the 
Tunning  away  of  plaintiff's  horse  from  being 
fri^tened  by  the  defendant  Degligently  throw- 
ing a  keg  into  the  street  alleged  that  the  act 
"was  Weill  calculated  to  and  did  frighten  said 
horse."  In  answer  to  the  special  interrogatory 
whether  the  keg  and  the  manner  In  which  it 
was  thrown  were  "naturally  calculated"  ta 
frighten  the  horse,  tjie  jury  answered,  "No;  but 
they  did."  Hdd,  that  a  general  verdict  for 
plaintiff  was  inconsistent  with  the  special  find- 
mgs. 

Appeal  from  circuit  conrt  Allen  county; 
B.  O'Rourke,  Judge. 

Action  by  Adolpb  Pamln  against  tbe  Kee- 
ley  Brewing  Company  for  injury  sustained 
by  the  running  away  of  plaintiff's  horse, 
frightened  by  negligence  of  a  servant  of  de- 
fetidant  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.     Reversed. 

Breen  &  Morris,  for  appellant  W.  Q.  Col- 
erick  and  Wm.  B.  Colerick,  for  appellee. 

LOTZ,  3.  The  appellee,  plaintiff  below, 
while  traveling  upon  a  highway  in  Allen 
county,  was  thrown  from  the  vehicle  in 
which  be  was  riding,  and  sustained  injuries 
to  bis  person.  Tbe  injuries  were  caused  by 
his  horse  becoming  frightened  at  a  beer  keg 
thrown  npon  the  highway  by  the  appellant's 
servant  This  action  was  brought  to  recov- 
er damages  for  tbe  Injuries  sustained,  alleg- 
ing negligence  on  the  part  of  the  appellant 
The  cause  was  tried  by  a  Jury,  which  return- 
ed a  general  verdict  for  appellee  in  the  sum 
of  $2,500,  on  which  Judgment  was  rendered. 

The  first  assignment  of  error  calls  In  ques- 
tion the  sufllciency  of  the  complaint  to  with- 
stand appellant's  demurrer  for  want  of  facts. 
The  substantial  averments  of  the  complaint 
are  that  on  the  0th  day  of  August  1803,  the 
plaintiff  was  traveling  on  and  along  a  public 
highway  in  a  buggy  drawn  by  a  horse;  that 
on  said  day  tbe  defendant  was  engaged  in 
vending  and  delivering  beer  and  other  malt 
liquors;  that,  situated  along  the  highway, 
and  within  about  GO  feet  thereof,  was  a 
building  used  by  the  defendant  in  Its  busi- 
ness as  a  saloon;  that  wLien  tbe  plaintiff 
reached  a  i>oint  in  the  highway  opposite  the 
building,  tbe  defendant,  by  one  of  its  serv- 
ants, who  was  In  the  building,  "carelessly 
and  negligently  threw  from  the  cellar  of 
said  building  into  and  upon  said  highway  In 
front  of  said  horse  an  empty  beer  keg,  which 
frightened  said  horse,  and  caused  It  to  be- 
come unmanageable,  and  run  away,  upsetting 
said  buggy,  and  hurling  therefrom  tbe  plain- 
tiff to  and  on  the  ground  and  against  a 
fence,  which  resulted  in  inflicting  upon  his 
person  many  seriods  injuries,  as  hereinafter 
stated;  that  said  Injuries  were  caused  by 
the  carelessness  and  negligence  of  said  serv- 
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ant,  wbo  then  wu  In  the  einpIoTment  of  the  i 
defendant,  and  in  the  performance  of  hia 
dntles  aa  audi  servant,  and  wltliont  any  fanit 
or  negligence  on  the  part  of  the  plaintiff; 
that  Bald  beer  keg  so  thrown,  and  as  thrown, 
waa  well  calcolated  to  and  did  frighten  said 
horse."  The  appellant  assails  this  com- 
plaint with  mnch  vigor,  asserting  that  it 
does  not  appear  from  the  averments  that  the 
defendant  owed  the  plaintiff  any  doty  which 
the  defendant  failed  to  perform;  that  it  no- 
where appears  from  the  averments  that  the 
horse  which  the  plaintiff  was  driving  was  a 
roadworthy  hone,  or  one  of  ordinary  gentle- 
ness. The  principal  and  primary  purpose  of 
the  ordinary  highways  is  to  afford  the  people 
of  the  state  a  means  of  intercommunication, 
and  of  passing  from  place  to  place.  They 
are  specially  designed  for  passage  and  travel. 
But  this  is  not  the  sole  and  exclusive  purpose 
for  which  they  may  be  used.  They  may  be 
lawfully  used  for  many  other  purposes,  i»o- 
Tlded  such  uses  do  not  materially  Interfere 
with  the  primary  purpose.  The  right  of  the 
public  to  the  use  of  the  highways  is  subject 
to  reasonable  and  necessary  llmitatlona.  The 
Improvement  of  the  highways  themselves, 
the  Improvement  of  abutting  lots  by  digging 
cellars  and  the  erection  of  buildings,  their 
use  for  the  carriage  and  delivery  of  grain, 
fuel,  and  other  goods,  the  loading  and  un- 
loading of  the  same  thereon,  are  legitimate 
uses  of  the  highways,  although  such  uses 
may  result  In  a  temporary  obstruction  to  the 
travel.  Beach,  Pnb.  Corp.  {  1230;  Dill.  Mun. 
Corp.  S  730.  The  defendant  bad  the  right 
to  use  the  highway  for  the  purpose  of  load- 
ing and  unloading  its  beer  Icegs.  But  the 
plaintiff's  right  to  travel  thereon  was  the  su- 
perior right  Neither  will  he  be  permitted 
to  abuse  the  privilege  which  the  law  gives. 
It  is  the  duty  of  a  traveler  upon  a  highway 
to  take  Into  consideration  the  rights  of  Ills 
fellow  travelers,  and  the  right  of  others  to  use 
It  for  pwposes  other  than  for  travel,  and  to 
conform  to  those  usages  and  customs  which 
have  grown  up  with  that  stage  of  civilization 
and  commerce  of  the  country  through  which 
they  are  constructed.  The  jjerson  using  a 
highway  for  other  purposes  than  travel  is  in 
duty  bound  to  conform  to  the  rights  of  the 
traveling  public.  A  violation  of  these  duties 
may  constitute  negligence,  and  lead  to  legal 
liability.  There  is  no  rule  of  law  that  for- 
bids a  person  from  traveling  on  a  highway 
with  a  skittish  or  Hi-broken  horsey  but  if  he 
do  so  he  may  be  liable  for  the  injuries  re- 
sulting therefrom.  Nor  is  there  any  fixed 
rule  aa  to  what  objects  s  person  may  bring 
upon,  or  what  acts  he  may  do  upon,  a  high- 
way. But  there  are  objects  and  acts  which 
have  a  tendency  to  frighten  horses.  The 
frightening  of  horses  is  governed  by  no  fixed 
rule.  A  gentle. horse  will  sometimes  become 
frightened  at  a  very  Insignificant  object  or 
act,  which  a  skittish  horse  may  pass  unnoticed. 
It  is,  however,  a  well-known  fact  that  there 
are  objects,  acts,  and  sounds  that  have  a 


natnial  tendency  to  frigbtea  all  hMsea,  tha 
gentle  as  well  as  the  skittish.  If  a  person 
bring  snch  an  object  npon  or  do  soch  an  act 
on  a  highway,  he  will  violate  a  duty  he  owes 
to  the  traveling  pablic,  and  be  guilty  of  neg- 
ligence. It  does  not  follow  that  because  he 
is  negligent  he  is  liable.  The  person  injoied 
may  also  be  in  fault.  If  the  latter  be  travel- 
ing with  a  skittish  or  antmstworthy  horse, 
there  are  instances  in  which  he  will  be  deem- 
ed to  have  assumed  the  risk  or  contributed 
to  his  own  injury;  for.  although  the  object 
or  act  done  may  have  had  a  tendency  or  was 
llkdy  to  frighten  any  Idnd  of  a  horse,  and 
although  both  a  gentle  horse  and  a  skittish 
horse  might  have  passed  the  object  or  act 
without  becoming  frightened,  still  there  is 
much  more  probability  that  a  skittish  horse 
would  become  frightened  than  a  gentle  and 
well-trained  one.  It  is  for  these  reasons  that, 
in  order  to  noake  the  complaint  good,  it 
should  aver,  either  specially  or  in  eqniva- 
lent  general  terma^  that  the  object  or  act 
done  liad  a  tendency  to  or  was  likely  to 
frighten  a  horse  of  ordinary  gentleness.  In 
other  words,  the  complaint  must  aver  negli- 
gence on  the  part  of  the  defendant  and  nega- 
tive contributory  negligence  on  the  part  of 
the  plaintiff.  Town  of  RnshvlUe  v.  Adams, 
107  Ind.  475,  8  N.  E.  292;  EUiott  Reads  & 
S.  pp.  448,  449;  Plollet  v.  Sinuners,  106  Pa. 
St  95;  Railway  Co.  v.  Tayloir.  104  Pa.  St 
306.  If  the  obstruction  or  act  be  one  that 
a  person  have  no  right  to  do  or  make  at  all, 
then  there  may  be  a  liability,  even  though 
the  horse  be  not  one  of  ordinary  gentleness. 
Railway  Co.  v.  Trowbridge,  126  Ind.  891,  28 
N.  E.  64.  But  no  aueation  of  that  kUid  is 
presented  here.  The  complaint  before  us 
does  charge  negligence  on  the  part  of  the  de- 
fendant but  It  does  not  aver  in  direct  terms 
that  the  horse  Uie  plaintiff  was  driving  was 
an  ordinarily  gentle  horse.  It  does  charge^ 
however,  that  the  injury  was  caused  "with- 
out any  fault  or  negligence  on  the  part  of 
the  plaintiff."  It  has  often  been  decided  that 
contributory  negligence  may  be  negatived  by 
a  general  averment  Railroad  Co.  v.  Grifflni 
8  Ind.  App.  47,  35  N.  E.  896;  Railroad  Co.  v. 
Barnes,  2  Ind.  App.  213,  28  N.  E.  32S.  There 
was  no  error  in  overruling  the  demurrer  to 
the  comphiint 

The  Jury,  with  their  general  verdict  return- 
ed answers  to  Interrogatories.  The  appellant 
moved  for  a  Judgment  in  Its  favor  on  these 
answers.  This  motion  was  overruled.  Thif 
ruling  is  one  of  the  errors  assigned.  The  in- 
terrogatories and  answers  essential  for  the 
consideration  of  this  assignment  are  as  fol- 
lows: "(1)  Was  not  the  plaintiff  Injured  on 
the  9th  day  of  August,  1893,  in  the  manner 
and  by  reason  of  the  causes  stated  In  his  com- 
plaint in  this  action?  Ans.  Yes.  (2)  Were 
not  the  Injuries  which  the  plaintiff  received 
caused  by  the  negligence  of  a  servant  of  the 
defendant  as  stated  in  the  complaint  in  this 
action?  Ana  Yes.  (8)  Were  not  the  plain- 
tiff's injuries  received  by  him  without  any 
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firalt  or  negligence  on  his  part?  Ann.  Yes; 
not  Wa  fault  (4)  Was  not  the  horse  that 
plaintiff  was  drlylng  at  the  time  he  received 
the  injuries  of  which  he  complains  of  ordi- 
nary gentleness?  Ana.  Yes,  he  was.  (^ 
Were  not  the  kegs  which  frightened  the  plain^ 
tiff's  horse  and  the  manner  in  which  they 
were  thrown,  naturally  calculated  to  frighten 
said  horse?  Ans.  No,  but  they  dW."  Theim- 
dlsputed  evidence  shows  that  two  kegs  were 
thrown,  both  of  which  frightened  the  horse; 
the  second  one  causing  it  to'mn  away.  It  Is 
settled  by  many  decisions  that  a  general  ver- 
dict of  necessity  covers  the  whole  case.  It 
includes  the  facts  proved  and  the  law  as  ap- 
plied to  them.  It  determines  every  material 
fact  against  the  unsuccessful  party.  An- 
swers to  proper  Interrogatories  only  deter- 
mine special  questions  of  fact.  One  of  the 
purposes  of  Interrogatories  Is  to  test  toe  cor- 
rectneM  of  the  general  verdict;  to  determine 
whether  or  not  the  jury  have  correctly  ap- 
plied the  law  to  the  facts  proved.  If  the 
general  verdict  be  for  the  plaintiff,  and  the 
«xl8tenee  of  a  certain  fact  be  essential  to  the 
right  of  action,  and  should  the  jury,  In  an- 
swer to  Interrogatories,  find  that  the  ■  fact 
4oes  not  exist,  then  It  Is  apparent  that  there 
Is  an  Irreconcilable  conflict  It  Is  clear,  nn- 
■der  such  conditions,  that  the  general  verdict 
Is  wrong.  It  Is  overthrovim  and  destroyed 
by  the  special  finding.  In  determining 
whether  or  not  there  is  an  Irreconcilable 
conflict,  certain  rules  of  construction  must 
be  borne  In  mind.  The  general  verdict  must 
be  liberally  construed,  and  every  reasonable 
«nd  fair  intendment  indulged  to  uphold  It; 
while  answers  to  interrogatories  must  be 
strictly  constmed,  and  unaided  by  Intend- 
ment Improper  Interrogatories  should  not 
be  sttbmltted,  but.  If  tb^  should  be,  the  an- 
swers cannot  be  considered  for  any  purpose. 
Thus,  if  an  Interrogatory  ask  for  an  Imma- 
terial fact,  or  for  a  matter  of  law,  its  an- 
swer will  have  no  weight  In  ovrathrowlng 
the  general  verdict  If  the  answers  should 
be  Inconsistent  with  each  other,  or  contra- 
'dictory  and  uncertain  In  their  meaning,  they 
may  neutralize  and  destroy  each  other,  but 
they  vrtll  not  be  permitted  to  control  the 
general  verdict.  In  one  case  it  is  held  that 
the  answers  will  not  control  unless  they  con- 
stitute an  Insurmountable  barrier  to  a  re- 
covery, and  are  so  antagonistic  as  to  pre- 
clude reconciliation.  Railway  Co.  v.  Trow- 
bridge, 126  Ind.  391,  26  N.  B.  64.  In  another 
It  Is  said:  "They  override  the  general  verdict 
only  when  both  cannot  'stand  together,  the 
antagonism  being  such  upon  the  face  of  the 
record  as  Is  beyond  the  iwssibility  of  being 
removed  by  any  evidence  legitimately  ad- 
missible under  the  Issues  in  the  case."  In 
another  case  it  Is  held  that  the  general  ver- 
dict must  stand  unless  the  facts  found  in 
answer  to  the  Interrogatories  are  utterly  de- 
structive of  It.  Kirkpatrlck  v.  Reeves,  121 
Ind.  280,  22  N.  E.  139.  This  court,  In  Rail- 
road Co.  y.  Cox,  8  Ind.  App.  29,  35  N.  B.  186, 


said:  "It  Is  only  when  the  ansirras  to  tbe 
Interrogatories  are  absolutely  Irreconcilable 
with  the  general  verdict  that  the  general 
verdict  will  be  controlled  by  them."  And  In 
Railroad  Co.  v.  Harohn,  6  Ind.  App.  646,  34 
N.  E.  27,  this  language  is  used:  "Before  the 
general  verdict  will  yield  to  the  special  find- 
ings, they  must  so  antagonlzse  eaeh  other 
that  by  no  reasonable  byxwtheslB  can  they 
be  reconciled.  It  Is  then,  and  then  only,  that 
the  findings  control."  See,  also.  Shuck  v. 
State,  136  Ind.  71.  85  N.  B.  993;  Bedford  v. 
Splllman  (Ind.  App.)  80  N.  E.  427.  The  ap- 
pellee's learned  counsel  invoke  tbe  above 
rules,  and  vigorously  insist  upon  their  en- 
forcement In  this  case.  It  is  contended  that 
It  is  possible  to  reconcile  the  answers  to  the 
Interrogatories  with  the  general  verdict,  and 
that  such  reconciliation  is  based  upon  a  rea- 
sonable hypothesis.  Interrogatory  number- 
ed 1  is  somewhat  general  In  Its  character. 
If  the  "causes"  referred  to  be  construed  to 
mean  the  breach  of  duty  which  the  appel- 
lant owed  the  appellee,  or  tbe  negligence 
charged,  then  the  Interrogatory  was  Im- 
proper, and  Its  answer  cannot  be  considered. 
But  If  the  word  "causes"  be  construed  to 
mean  the  throwing  of  the  beer  keg,  the 
fright  of  the  horse,  and  the  hurling  of  the 
plaintiff  to  the  ground  and  against  the  fence, 
then  it  waia'  proper,  and  its  answer  Is  not  In 
conflict,  but  In  harmony,  with  the  general 
verdict  We  are  Inclined  to  give  It  tbe  lat- 
ter construction.  Interrogatories  2  and  3 
ask  for  the  opinion  of  the  Jury  upon  matters 
of  law.  They  are  Improper,  and  should  not 
have  been  given.  Their  answers  cannot  be 
considered  either  for  the  purx>08e  of  sustain- 
ing or  overthrowing  the  general  verdict 
Railroad  Co.  v.  Pedlgo,  108  Ind.  481,  8  N.  B. 
027.  Interrogatory  4  asked  for  a  pertinent 
and  material  fact,  and  its  answer  tends  to 
support  the  general  verdict,  for  the  charac- 
ter of  the  horse  was  a  material  element  in 
plaintiffs  case.  Interrogatory  6  was  also 
pertinent  and  proper,  for,  whether  or  not  the 
beer  keg,  and  the  manner  In  which  It  was 
thrown,  were  likely  to  frighten  the  plain- 
tiffs horse  were  important  facts  in  the  case. 
By  this  interrogatory  and  answer  It  is  dis- 
closed that,  although  the  beer  keg,  and  the 
manner  in  which  it  was  thrown,  did  frighten 
plaintiff's  horse,  they  were  not  naturally  cal- 
culated to  have  that  effect  If  It  was  neces 
sary  to  aver  that  the  keg,  and  the  manner  In 
which  it  was  thrown,  were  apt  to,  or  natu- 
rally liable  to,  or  were  intended  or  calculated 
to,  frighten  a  horse  of  ordinary  gentleness,  It 
was  also  necessary  to  prove  it  It  Is  averred 
In  the  complaint  that  the  "beer  keg  so 
thrown  and  as  thrown  was  well  calculated 
to  and  did  frighten  said  horse."  The  inter- 
rogatory asks  whether  or  not  the  beer  kegs, 
and  the  manner  In  which  they  were  thrown, 
were  calculated  to  frighten  the  horse.  The 
word  "calculated"  Is  used  in  both  the  com- 
plaint and  the  interrogatory.  Being  used  by 
the  same  party,  on  the  same  ttccasion,  and 
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In  reference  to  tbe  same  matter,  the  pre- 
sumption would  be  that  it  iroa  used* In  the 
same  senae,  and  that  the  jury  attached 
the  same  meaning  to  the  word  In  the  Inter- 
rogatoiT  as  that  applied  to  it  in  the  com- 
plaint The  use  of  the  word  "calculated,"  In 
the  sense  of  "Ukely,"  "apt,"  or  "liable"  to,  is 
perhaps  permissible  under  the  precedents, 
but  such  use  is  not  to  be  commended.  "Cal- 
culate" primarily  means  to  "compute  mathe- 
matically." It  implies  the  power  to  think, 
to  study,  and  to  reason.  It  Is  usually  ap- 
plied to  sentient  beings,— those  having  the 
faculty  of  sensation,  the  power  to  perceive, 
reason,  and  think.  As  a  provincialism  it  is 
sometimes  used  in  the  sense  of  "to  intoid," 
•to  design,"  "to  plan,"  or  "to  purpose." 
Whenever  a  thing  or  object  is  so  constituted 
by  nature  as  to  be  likely  to  produce  a  given 
etfect.  it  may  be  said  to  have  an  aptitude  or 
inclination  to  that  end.  And  this  is  the  con- 
dition the  law  required  the  i^itpeliant  to 
gtiard  against  In  whatever  sense  tbe  word 
was  used  in  tbe  complaint  it  was,  we  think, 
used  in  the  same  sense  in  the  interrogatory. 
If  it  means  "to  intend."  "to  design,"  "to 
plan,"  or  "to  purpose"  in  the  complaint,  it 
means  the  same  in  the  interrogatory.  If  it 
means  "having  an  aptitude  or  inclination" 
In  the  complaint,  it  means  the  same  in  the 
interrogatory.  If  it  was  not  necessary  to 
aver  that  an  object  or  thing  had  a  natural 
tendency  to  frighten  a  roadworthy  horse, 
then  the  answer  to  the  Interrogatory  would 
not  conflict  with  the  general  verdict  for  the 
Jury  would  not  necessarily  give  it  any  mean- 
ing in  the  complaint  Was  it  necessary  to 
make  such  averments?  In  Town  of  Bush- 
Tille  T.  Adams,  107  Ind.  475.  8  N.  E.  202,  in 
speaking  of  the  sufficiency  of  the  complaint, 
this  language  is  used:  "In  order  to  render 
the  corporation  [the  defendant]  liable  in  sucb 
cases,  it  must  in  some  way  be  made  to  ap- 
pear that  the  object  or  obstruction  was  one 
naturally  calculated  to  frighten  horses  of  or- 
dinary gentleness,  and  that  the  horse  fright- 
ened was  one  of  such  a  character."  In 
Railway  Co.  t.  Wynant  114  Ind.  525, 17  N.  B. 
118,  it  is  said:  "It  is  not,  therefore,  a  sub- 
ject to  be  pleaded  and  proved  whether  a  box 
car,  or  any  other  particular  object  la  natu- 
rally calculated  to  frighten  horses.  This  is 
to  be  determined  by  the  experience,  observa- 
tion, and  intelligence  of  the  court  and  Jury, 
as  applied  to  all  the  facts  of  the  particular 
case  before  them."  This  language  was  used 
by  tbe  learned  Judge  who  wrote  the  opinion, 
not  on  a  question  of  the  sufficiency  of  the 
complaint,  but  on  a  question  of  the  admissi- 
bility of  evidence.  Nor  was  there  anything 
In  the  question  under  consideration  that  re- 
quired such  statement  The  sufficiency  of  a 
pleading  was  not  the  point  in  Judgment 
Tbe  language  quoted  was  not  necessary  to 
be  used  in  deciding  the  questions  before  the 
court  in  that  case.  This  language  was  mere 
eblter  dictum,  and  cannot  be  controlling 
kere.    It  is  possible  that  the  statement  quot- 


ed states  tbe  law  correctly  as  applied  to  tbe 
facts  of  that  case.  If  there  be  a  permanent 
obstruction  of  a  highway,  such  as  to  consti- 
tute a  nuisance,  it  may  be  that  there  is  a  lia- 
bility irrespective  of  its  character  or  of  the 
character  of  tbe  horse  frightened.  But  In 
the  case  in  hearing  tbe  appellant  was  doing 
an  act  upon  the  highway— loading  beer  kegs 
—which  It  might  lawfully  do.  It  was  only 
required  to  do  it  in  a  careful  manner.  We 
think  the  weight  of  authority  is  to  the  ef- 
fect that  in  a  case  like  the  one  at  bar  a 
person  who  brings  an  object  upon  or  does  an 
act  upon  the  highway  that  is  likely  to  fright- 
en a  horse  of  ordinary  gentleness,  is  guilty 
of  negligence;  and  that  if  a  person  bring  an 
object  uixm  or  do  an  act  upon  the  highway, 
with  the  design,  intention,  or  purpose  of 
frightening  horses,  be  is  guilty  of  a  positive 
and  aggressive  wrong,  and  liable  for  tbe  in- 
Jury  resulting,  no  matter  what  the  character 
of  the  horse  may  be.  In  either  case  it  is 
necessary  to  aver  the  breach  of  duty  gen- 
erally or  specially.  If  the  word  "calculat- 
ed," as  used  in  the  complaint  and  interroga- 
tory, be  considered  in  the  sense  of  "Ukely" 
or  "apt"  there  Is  a  fatal  conflict  between  the 
answer  and  the  general  verdict  If  it  be  con- 
sidered in  the  sense  of  "designed"  or  "pur- 
posed," there  is  also  a  fatal  conflict  It  Is 
true,  as  appellee's  counsel  urge,  that  it  Is 
possible  to  reconcile  tbe  answw  to  this  inter- 
rogatory with  the  general  verdict  by  saying 
that  the  word  "calculated"  was  used  in  the 
sense  of  "likely"  or  "apt"  in  the  complaint 
and  in  the  sense  of  "Intended"  or  "purposed" 
in  the  Interrogatory;  but  such  a  reconcilia- 
tion would  not  be  a  reasonable  one.  It  was 
necessary  that  the  Jury  give  the  word  a 
meaning  in  arriving  at  their  general  verdict 
and  necessary  to  give  it  a  meaning  in  the 
answer  to  the  Interrogatory.  To  say  that 
the  Jury  gave  it  one  meaning  In  the  com- 
plaint and  another  and  entirely  dlSereot 
meaning  In  the  Interrogatory,  when  they 
both  related  to  the  same  thing,  and  the  word 
was  apparently  used  in  the  same  sense, 
would  be  trifling  with  the  forms  of  Justice. 
By  the  answer  to  the  interrogatory  it  is  ap- 
parent that  an  essential  fact  is  wanting  to 
establish  the  appellee's  right  of  action.  In 
view  of  the  character  of  the  evidence  upon 
this  proposition,  we  do  not  feel  Justlfled  in 
ordering  Judgment  on  the  answer  to  this  in- 
terrogatory, but  believe  that  the  ends  of  Jus- 
tice will  be  subserved  by  directing  a  new 
trial.  Judgment  reversed,  with  instructions 
to  grant  a  new  trial  to  the  appellee  If  asked 
for  within  90  days;  otherwise  to  render  Judg- 
ment on  the  answer  to  the  Interrogatory. 

DAVIS,  J.  In  my  opinion,  so  f&r  as  the 
pleading  Is  concerned.  It  was  not  necessary 
to  allege  that  the  negligent  act  which  is  char- 
ged as  the  proximate  cause  ot  the  injury  was 
calculated  to  cause  the  injury.  Under  the 
circumstances  disclosed  by  tbe  complaint 
when  It  la  made  to  appear  that  the  Injuries 
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austalned  were  the  proximate  resnlt  of  the 
negligent  act  of  the  defendant,  the  complaint 
«n  that  question  la  anfflclent.  When  one 
violates  a  duty  he  owes  to  another,  he  Is  lia- 
ble for  all  the  probable  results  of  his  negli- 
gent act;  and  therefore,  where  It  clearly  ap- 
pears that  the  result  was  one  that  was  Im- 
probable, the  circumstances  may.  be  such  as 
to  defeat  the  action. 

(U  lad.  App.  239) 

BIDDIiB  T.  PIKROB  et  aL 
(Appellate  Court  of  Indiana.   Oct  8, 1806.) 

CoMFBOMISa  — VAUDITT  —  COUATBBAI,  ▲TTAOX  — 
FlMOIMOa  BT  CiOUB*. 

1.  Where,  on  suit  by  part  of  the  children 
of  a  deceased  father  against  the  rest  for  their 
diatributire  share  of  his  estate,  the  plaintiffs 
ask  to  have  advancements  canceled  by  the  fa- 
ther reyived,  and  deeds  executed  by  him  to  each 
when  he  canceled  the  advancements  declared 
void,  on  the  Kronnd  that  at  the  time  he  was  of 
unsound  mind,  an  agreement  that  the  advance- 
ments should  be  revived  and  the  suit  withdrawn 
on  payment  of  a  certain  sum  by  defendants  is 
a  valid  compromise  of  the  suit. 

2.  A  compromise  judgment  is,  on  collateral 
attadc.  binding  against  a  party  to  the  action 
represented  by  counsel  who  assents  thereto, 
thouKh  such  party  was  not  present  in  person 
when  the  compromise  was  made,  and  the  assent 
of  counsel  was  unanthoriEed. 

8.  On  a  suit  for  distributive  shares  of  an  es- 
tate, the  court  need  not,  in  its  conclusions  of 
law,  state  the  exact  amount  due  each  party, 
but  it  is  sufficient  if  data  are  riven  from  whidi 
the  exact  amount  can  be  calculated. 

Appeal  from  drcait  court,  Montgomery 
ty;  J.  F.  Harney,  Judge. 

Action  by  Martha  Blddle  against  William 
R.  Pierce  and  others  for  her  share  of  the  bal- 
ance of  an  estate.  From  a  judgment  for  de- 
fendants, plaintiff  appeals.    Affirmed. 

Billings  &  Son  and  L.  J.  Cappage.  for  ap- 
pellant Paul  &  Bruner  and  Crane  &  Ander- 
■OD,  for  appellees. 

BEINHARD,  C.  X  The  controTersy  In  this 
case  Is  over  the  partition  of  certain  funds  In 
the  hands  of  Crane  &  Anderson,  trustees,  of 
which  appelant  and  appellees  are  the  own- 
ers, as  the  heirs  of  one  Basil  Tiacy,  late  of 
Montgomery  county,  deceased.  Tracy  was  a 
large  property  owner  In  said  county,  the 
father  of  eight  children,  some  of  whom  had 
died  when  be  himself  departed  this  life,  each 
leaving  a  child  or  children  surviving.  Before 
January,  1891,  Tracy  had  from  time  to  time 
made  various  advancements  to  his  children 
and  grandchildren,  some  of  whom  had  re- 
ceived more  than  the  others,  such  advance- 
ments consisting  of  land,  money,  and  other 
property  In  various  amounts,  and  for  all  of 
which  he  took  receipts.  In  January,  1881, 
Tracy,  being  old  and  infirm,  and  with  the  ai>- 
parent  Intention  of  making  a  general  settle- 
ment with  his  children  and  grandchildren.  In 
which  he  Intended  to  equalize  or  adjust  the 
former  advancements  as  he  believed  to  be 
proper  and  right,  made  and  delivered  deeds 
of  conveyance  to  rarious  tracts  of  lands  to 
such  aa  be  deemed  not  already  advanced,  at 


the  same  time  surrendering  to  each  of  hto 
children  and  gtandchlldren  all  receipta  and 
other  evidences  of  advancements,  and  stating 
that  It  was  for  the  purpose  of  a  final  settle- 
ment between  them.  He  afterwards  made  a 
will  In  which  he  directed  that  the  remainder 
of  his  estate,  consisting  of  670  acres  of  land, 
be  sold,  and  the  proceeds  divided  among  his 
living  children  and  the  descendants  of  those 
who  were  deceased,  each  child  or  its  repr»- 
sentatlves  taking  an  equal  share.  Subse- 
quently he  destroyed  the  will,  however,  and 
sold  the  land  to  Thomas  J.  Mills,  husband  of 
his  daughter  Ellizabeth,  taking  for  the  pur- 
chase money  eight  equal  notes,  of  (1,300  each, 
and  one  other  note  of  $1,000.  Some  time  In 
the  year  1891,  and  snbiseqnently  to  the  sale 
just  mentioned,  the  parties  to  the  present  ac- 
tion institnted  a  suit  In  the  Montgomery 
circuit  court  to  have  said  Basil  Tracy  de- 
clared of  unsound  mind  and  incapable  of 
managrlng  his  estate,  Intending,  if  successful, 
to  take  further  steps  to  have  all  his  trans- 
actions, bade  to  and  indudlng  the  busi- 
ness done  by  him  in  January,  1881,  declared 
void  on  account  of  his  mental  unsoundness. 
After  said  suit  was  commenced,  Tracy  made 
an  assignment  of  all  the  notes  received  for 
said  670  acres  of  land,  and  the  mortgage  se- 
curing the  same,  to  two  other  of  his  children, 
to  wit,  Lydia  Pierce  and  Thomas  Tracy.  In 
February,  1891,  and  while  said  suit  was  yet 
I)endlng,  Basil  Tracy  died,  intestate,  leaving 
no  real  estate  undisposed  of,  and  less  than 
$100  worth  of  personal  property.  Some  time 
In  1892  an  action  was  instituted  In  the  Mont- 
gomery circuit  court  in  which  William  B. 
Pierce,  Absolom  A.  Howk,  Annie  B.  Brodle, 
Sarah  0.  Howk,  Martha  Blddle,  and  Malinda 
Orenard  were  plaintiffs,  and  Thomas  J.  Mills, 
Elizabeth  Mills,  Lydla  Pierce,  Sarah  Orenard, 
Thomas  Tracy,  Basil  Ll  Merrill,  John  B.  Mer^ 
rill,  WUllam  B.  Merrill,  Lydla  J.  Blddle, 
Elizabeth  Sbipman,  and  John  J.  Birdsdl  were 
defendants;  and  In  the  complaint  it  was  al- 
leged that  the  deeds  for  lands  executed  by 
Basil  Tracy  in  January,  1881,  and  all  deeds 
executed  by  him  subsequently  thereto,  and  all 
receipts  and  notes  delivered  up  by  him  to 
their  makers  or  to  his  heirs,  and  all  assign- 
ments of  notes  and  mortgages  made  by  him, 
should  be  declared  fraudulent  and  void,  and 
set  aside,  on  account  of  fraud  and  undue 
Influence  and  want  of  capacity  of  Basil 
Tracy  to  manage  his  business.  Said  suit  was 
removed  by  change  of  venue  to  the  Olinton 
circuit  court,  where  it  was  pending  till  1S83, 
when  an  agreement  of  compromise  was  made 
between  the  parties,  and  approved  and  adopt- 
ed by  the  court  in  its  decree,  and  judgment 
rendered  accordingly.  In  the  agreement  H 
was  stipulated,  among  other  things,  that  the 
title  of  Thomas  J.  Hills  and  Elizabeth  Mills, 
bis  wife,  In  and  to  the  670  acres  of  reel  estate, 
be  quieted  by  the  decree  of  the  court;  that 
the  defendants  in  said  action  release  all  er- 
rors and  waive  their  right  to  a  new  trial  as 
of  right;  that  judgment  be  entered  in  aaid 
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caoM  acafaut  the  plaintiffs  therdn,  and  de- 
claring Bald  Basil  Tracy  to  bare  been  a  pes^ 
■on  of  sound  mind  at  the  time  of  the  execu- 
tion by  him  of  the  several  deeds  to  plalntUIs 
and  defendants  in  said  action;  that  defend- 
ants should  pay  within  a  given  time,  into  the 
hands  of  Crane  &  Anderson,  attorneys,  .the 
sum  of  $7,600,  out  of  which  sum  the  latter 
were  to  pay  to  one  set  of  grandchildren,  the 
Merrills,  the  sum  of  $600;  the  remainder  of 
said  $7,600  to  be  first  applied  by  said  Crane 
&  And««on  to  the  payment  of  their  fees, 
costs,  and  expenses  in  the  preparation  and 
trial  of  said  cause,  and  the  balance  then  re- 
maioing  to  be  distributed  among  the  plaln- 
tiiCs  in  said  action  according  to  their  re- 
q>ectlTe  interests  therein,  upon  a  fair  and  eq- 
uitable dlatrlbutlon  of  the  same,  taking  into 
account  advancements  theretofore  made  hy 
said  Basil  Tracy  to  them  or  their  respect- 
ive mothers,  daughters  of  said  Basil  Tracy. 
Judgment  was  duly  entered  in  accordance 
with  said  agreement,  and  the  said  amount  of 
$7,600  was  paid,  as  provided  in  the  contract, 
to  said  Crane  &  Anderson,  who  paid  Brltton 
&  Moffett,  attorneys  for  the  Merrill  children, 
the  sum  of  $G00.  They  retained  their  fees, 
and  paid  costs  and  expenses,  after  which  they 
still  bad  in  their  hands  for  distribution  the 
snm  of  $5,743.0a 

Martlia  Biddle.theappellant  herdn,  brought 
this  action  against  Crane  &  Anderson  and  the 
other  appellees  to  recover  her  portion  of  said 
balance,  claiming  that  she  was  entitled  toone- 
fourth  thereof.  Upon  issues  Joined,  the  cause 
was  tried  by  the  court,  and  a  special  finding 
of  tl>e  facts  and  conclusions  of  law  thereon 
were  made  as  requested  by  the  appellees. 
By  the  ruling  of  the  trial  court,  it  was  deter- 
mined that  the  agreement  entered  into  be- 
tween the  parties  to  said  former  suit  and  the 
Judgment  rendered  thereon  were  In  force; 
and,  according  to  the  terms  thereof,  the  ad- 
vancements made  to  the  difTerent  heirs  by 
Basil  Tracy,  but  which  he  bad  canceled  and 
converted  into  gifts  to  said  heirs  at  the  time 
of  oe  diortly  before  the  sale  of  said  570  acres 
Of  land,  should  be  counted  and  charged 
against  them  respectively,  which  would  bring 
the  distributive  share  of  the  appellant  down 
to  $11S  Instead  of  about  $1,500,  if  distributed 
according  to  the  appellant's  claim.  The  ap- 
pellant's contention  was  and  Is  that  the  court 
should  have  disregrarded  the  compromise  en- 
tered Into  between  the  parties  to  the  said 
former  action,  or  at  least  so  much  of  it  as 
related  to  said  advancements,  for  the  reason 
that  after  Basil  Tracy  had  made  a  final  ad- 
justment among  his  heirs,  in  which  he  liad 
surrendered  up  to  them  all  evidences  of 
former  advancements,  thus  converting  the 
same  into  gifts,  they  were  no  longer  the  sub- 
jects of  compromise  or  settlement  between 
them;  that,  prior  to  the  death  of  Tracy,  his 
heirs  had  no  such  interest  in  bis  property  as 
could  form  the  subject  of  adjustment  or  dis- 
tribution among  them;  and  that,  therefore, 
any  disposition  by  which  the  former  advance- 


ments'were  to  be  revived  was  null  and  void; 
that  if  the  compromise  is  to  stand,  however, 
then  It  must  be  considered  ttiat  the  "advance- 
ments" therein  spoken  of  could  not  have  re- 
ferred to  such  advancements  as  had  I)een  can- 
celed and  rendered  nugatory  by  the  acts  of 
Tracy,  as  these  were  no  longer  advancements, 
but  that  the  same  must  have  had  reference  to 
other  advancements  made  by  Tracy  to  his 
children  and  grandchildren  after  he  had  sur- 
rendered up  the  evidence  of  such  former  ad- 
vancements. 

After  careful  consideration,  we  have  come 
to  the  conclusion  that  the  merits  of  the  con- 
troversy were  correctly  determined  by  the 
trial  court  Conceding  that  the  appellant's 
learned  counsel  is  correct  in  bis  position  as  to 
the  law  governing  such  cases,  viz.  that  the 
heirs  of  Basil  Tracy  could  not,  at  their  mere 
volition,  during  his  lifetime,  revive  the  ad- 
vancements made  but  subsequently  changed 
into  absolute  gifts  by  him,  the  conclusion 
sought  to  l>e  deduced  from  this  propoeition 
does  not  necessarily  follow.  When  the  com- 
promise relied  upon  was  entered  into,  Basil 
Tracy  had  departed  this  life,  and  his  property 
had  descended  to  his  heirs.  That  they  could 
partition  this  property  among  themselves  ac- 
cording to  agreement  cannot  be  doubted.  The 
suit  then  pending  was  not  against  Basil 
Tracy,  and  be  was  no  longer  concerned  In  its 
result,  for  he  was  then  deceased,  but  the  suit 
was  by  a  number  of  his  heirs  against  the  re- 
maining heirs,  its  object  being  to  set  aside 
certabi  deeds  made  by  Tracy  in  January, 
1891,  and  to  declare  void  the  execution  of  all 
receipts  and  the  delivery  of  all  notes  deliver- 
ed up  by  him  to  their  maker  or  to  his  heirs, 
and  all  assignments  of  notes  or  mortgages 
made  or  executed  by  him,  on  account  of  alleg- 
ed fraud  or  undue  influence.  The  presump- 
tion is  conclusive  that  the  compromise  of  this 
suit  upon  the  terms  mentioned  in  the  agree- 
ment, and  the  Judgment  rendered  in  pursu- 
ance thereof,  rested  upon  a  valid  and  suffi- 
cient consideration,  and  that  the  same  are  en- 
titled to  full  force  and  credit  Whatever  were 
the  terms  of  such  compromise  and  the  pro- 
visions of  the  Judgment  they  are  binding  up- 
on the  parties,  and  not  subject  to  collateral 
attack  as  long  as  they  stand.  This  being  so, 
the  legal  principles  sought  to  be  Invoked  by 
appellant's  counsel  are  not  applicable.  We  do 
not  take  issue  with  counsel  that  the  parent 
after  having  made  an  advancement  to  one  or 
more  of  his  children,  may  change  the  char- 
acter of  the  gift  so  as  not  to  have  it  charged 
as  an  advancement  But  while  this  Is  so, 
we  know  of  no  rule  which  prevents  the  child. 
In  a  suit  concerning  Its  distributive  share.  In- 
stituted subsequently  to  the  death  of  the  par^ 
ent  from  compromising  the  matters  involved 
In  the  litigation,  by  an  agreement  to  revive  the 
original  advancements,  though  these  may 
have  been  treated  as  extlnguisbed  by  the  par- 
ent and  though  the  suit  may  have  been  insti- 
tuted by  the  child  Itself,  or  by  it  and  other 
children,  against  still  Dther  cliildron  or  heir* 
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•f  the  decedent  Tbla,  la  effect,  was  w&at 
was  done  In  the  case  in  bearing,  and  nothing 
haa  been  shown  to  convince  us  that  the  com- 
promise made  Is  not  entitled  to  have  Its  fnll 
force  and  validity.  To  say  that  the  word  "ad- 
vancements," In  the  agreement  of  compromise, 
could  not  have  had  reference  to  advance- 
ments which  had  been  extinguished  by  the 
acts  of  the  decedent,  wonld  be  to  render  said 
word  tn  the  instrument  wholly  meaningless, 
for  the  reason  that  no  other  advancements 
could,  from  the  very  nature  of  the  transaction, 
have  been  considered  by  the  parties.  The 
court  evidently  gave  the  compromise  this  con- 
struction; and  we  think.  In  the  light  of  the 
history  of  the  transaction,  considered  In  con- 
nection with  the  stipulations  of  the  agree- 
ment, Buch  construction  was  proper  and 
right 

Nor  are  we  able  to  agree  with  counsel  that 
appellant  Is  not  bound  by  the  compromise  be- 
cause she  was  not  personally  present  when  it 
was  entered  into.  The  appellant  was  a  party 
plaintiff  to  the  suit  compromised,  and  was  rep- 
resented by  attorneys,  who  must  be  presum- 
ed to  have  had  full  power  to  bind  her  in  an 
amicable  settlement  of  the  matters  In  contro- 
versy until  the  contrary  is  made  to  appear. 
If  the  attorneys  had  no  authority  to  bind  the 
appellant  by  agreeing  to  such  a  judgment,  she 
should  have  taken  steps  to  set  it  aside.  As 
long  as  the  judgment  stands,  it  cannot  be  at- 
tacked thus  collaterally.  Van  Fleet,  CoL  At> 
tack,  p.  420. 

The  facts  heretofore  stated  In  this  opinion 
were  found  specially  by  the  court  and  con- 
clusions of  law  were  stated  therefrom.  To  the 
conclusions  the  appellant  exceptea.  From 
what  we  have  said  it  must  be  apparent  that 
we  regard  the  court's  conclusions  as  proper. 

Some  objection  Is  made  also  to  the  form  of 
the  conclusion,  but  we  do  not  regard  such  ob- 
jection as  tenable.  The  court  was  not  bound 
to  state  the  exact  amount  coming  to  each  par- 
ty. If  it  gave  the  basis  of  the  same  in  such 
a  manner  that  by  a  mere  calculation,  the 
amount  could  be  readily  found,  we  think  It 
was  sufficient  This  is  what  was  done  by 
the  court  The  judgment  following  the  con- 
clusions specifically  sets  forth  the  several 
amounts  coming  to  the  respective  parties  as 
ascertained  from  the  findings  and  conclu- 
sions of  law.  Sanders  r.  Scott  68  Ind.  130; 
Dawson  Y.  Shirk,  102  Ind.  184,  1  N.  B.  292; 
Chambers  v.  Butcher,  82  Ind.  508. 

Appellant's  counsel  also  call  in  question  the 
sufficiency  of  the  evidence  to  support  the 
finding.  We  have  examined  the  evidence,  and 
do  not  well  see  how  the  court  could  have 
found  otherwise  upon  the  main  Issues  Involv- 
ed.   The  evidence  fully  sustains  the  finding. 

Other  questions,  of  minor  Importance,  are 
presented  by  counsel,  but  we  do  not  deem 
them  of  sufficient  consequence  to  give  them 
further  consideration.  We  think  the  merits 
of  the  case  were  correctly  determined,  and 
that  the  court  committed  no  reversible  error 
In  any  of  Its  rulings.    Judgment  affirmed. 


(U  Ind.  App.  SD) 

OANNBJLTON  WATER  CO.  et  aL  t.  BUR- 

KETT. 

(Appellate  Court  of  Indiana.    Oct  9,  1895.) 

Appbal— Rdlisos  ok  Ikbtbcctions— Motion  fob 
Nsw  Tbial — AssiayMBXT  or  Ekrobs. 

1.  The  proper  Way  to  present  for  review 
on  appeal  the  action  of  the  trial  conrt  in  giving 
or  refusing  Instructions  is  by  motion  for  a  new 
trial. 

2.  Where  reveral  parties  join  in  an  appeal, 
the  assignment  of  errors  most  apply  to  rulings 
affecting  all  joining  therein,  or  they  cannot  be 
considered. 

Appeal  from  circuit  court.  Perry  county; 
Edward  Oongh,  Judg& 

Action  by  James  A.  Bnrkett  against  Can- 
nelton  Water  Company  and  others  for  work 
and  labor  done  and  materials  furnished. 
FlaintlflP  had  judgment  and  defendants  ap- 
peaL    Affirmed. 

Wm.  Hennlng,  for  appellants.  W.  A.  Land, 
for  appellee. 

ROSS,   J.    Appellee  sued  and   recovered 

judgment  In  the  court  below  In  the  sum  of 
$120,  upon  an  account 'for  work  and  labor 
done  and  materials  furnished. 

The  third  and  fifth  specifications  of  error 
assigned  In  this  court  are  Intended  to  call 
In  review  the  actions  of  the  court  below  In 
giving  to  the  jury  certain  instructions.  No 
questions  are  presented  by  the  specifications. 
The  proper  way  to  present  for  review  In  this 
court  the  action  of  the  trial  court  In  giving 
or  In  refusing  to  give  Instructions  is  by  a 
motion  for  a  new  trial. 

The  appellants  jointly  assign  errors  in  this 
court  the  first  and  second  of  which  are 
predicated  upon  rulings  of  the  court  below 
upon  the  separate  motions  of  the  Cannelton 
Water  Company,  and  the  fourth  upon  a  rul- 
ing upon  the  separate  motion  of  the  appel- 
lant William  W.  Taylor.  The  rule  Is  well 
settled  in  this  court  that  the  assignment  of 
errors  Is  the  appellant's  complaint  and  that 
the  specifications  of  error  must  apply  to 
rulings  affecting  all  joining  therein,  or  they 
cannot  be  considered.  Town  of  Ladoga  T. 
Linn,  8  Ind.  App.  15,  36  N.  E.  159.  Under 
this  rule,  no  questions  are  presented  for  re- 
view under  either  the  first  second,  or  fourth 
specifications  of  the  assignment  of  errors. 

The  record  before  us  is  Imperfect  in  this: 
that  it  has  no  marginal  notes,  as  required  by 
rule  30  of  this  court  (27  N.  B.  vli.):  and, 
were  there  any  questions  properly  raised  un- 
der the  assignment  of  errors,  they  would  not 
be  considered.    Judgment  affirmed. 


06  Ind.  App.  siQ 

MABTBR80N  T.  CAUBLB  et  al.> 

(Appellate  Court  of  Indiana.    Oct  8,  1895.) 

BaocDBNTa'  Estates — ^Fatue!7t  of  Claivs. 

Rev.  St  1894,  (  2534  (Rev.  St.  1881,  | 

2378),   designates  the  order  in    which   claims 

against  an  estate  are  to  be  paid.   Section  2541 

(23S5),    directs   the   administrator   to   pay   o8 

X  Reh«arlns  denied,  44  N.  B.  til. 
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claims  allowed,  giving  preference  as  provided  in 
tlje  section  above.  Bid,  that  payment  by  an 
adminiatrator  of  debts  in  an  order  different  from 
that  provid(td  is  not  a  breach  of  his  bond,  unless 
a  crMitor  of  the  estate  or  the  estate  has  suf- 
fered by  reason  of  sach  payment. 

Appeal  from  circuit  court,  Washington 
county;   S.  B.  Yoylea,  Judge. 

Action  by  James  H.  Masterson,  adminis- 
trator, against  Peter  C.  Cauble  and  sureties 
en  his  bond  as  prior  administrator,  for  breacb 
of  ills  l>ond.  From  a  judgment  for  defend- 
ants, plaintifC  appeals.   AfiSrmed. 

'  Alspaugh  A  Lawler,  for  appellant    Mitch- 
ell &  Mitchell,  for  appellees. 

ROSS,  J.  The  appellant,  James  H.  Mas- 
terson, as  administrator  de  bonis  non  of  the 
estate  of  Henry  Robertson,  deceased,  brought 
this  action  upon  the  bond  of  appellee  Peter 
O.  Cauble,  who  had  been  appointed  and  liad 
qualified  and  acted  as  administrator  of  said 
estate.  The  appellees  demurred  to  the  com- 
plaint. The  demurrer  was  sustained,  and, 
the  appellant  refusing  to  amend,  judgment 
was  rendered  in  favot  of  the  appellees. 

The  complaint,  omitting  the  caption,  reads 
as  follows:  "The  plaintiff  in  the  attove-en- 
titled  cause  alleges:  That  the  defendant 
Peter  C.  Cauble  was  on  the  14th  day  of  De- 
cember, 1891,  duly  appointed  by  the  circuit 
court  within  and  for  said  county  adminis- 
trator of  the  estate  of  Henry  Robertson,  who 
died  intestate,  at  said  county,  on  the  8th  day 
of  December,  1891.  That  on  said  day,  viz. 
the  14th  day  of  December,  1891,  the  said 
Peter  C.  Cauble  gave  a  bond  as  such  ad- 
ministrator for  the  faithful  performance  of 
his  duties  as  such  administrator  in  the  penal 
sum  of  ten  thousand  dollars,  with  the  said 
defendants  William  B.  Cauble  and  Samuel 
M.  Cauble  as  securities  on  said  bond,  which 
bond  was  In  all  things  approved  by  the  said 
court;  and  the  said  Peter  C.  Cauble  was  duly 
sworn  and  qualified  as  such  administrator, 
and  then  and  there  assumed  and  took  upon 
himself  the  duties  of  administrator  of  said 
estate,  and  a  copy  of  said  bond  is  filed  here- 
with, marked  'A.'  and  made  a  part  of  this 
complaint  That  during  the  time  the  said 
Peter  C.  Cauble  was  acting  administrator 
of  said  estate  there  came  into  his  hands  and 
custody  as  such  administrator,  to  be  admin- 
istered, of  the  moneys,  goods,  chattels,  and 
personalty  belonging  to  the  estate  of  said  de- 
cedent, the  sum  of  about  five  thousand  dol- 
lars ($5,000).  The  costs  of  administration, 
expenses  of  last  sickness,  and  funeral  ex- 
penses of  the  deceased,  and  the  taxes  due 
and  assessed  against  the  property  of  the  de- 
ceased at  the  time  of  his  death,  together  with 
the  claim  of  his  widow,  Martha  A.  Robert- 
son, for  her  statutory  allowance  of  $000, 
amounting  in  the  aggregate  to  $1,040,  have 
been  allowed  and  paid  by  said  administrator. 
That  the  foregoing  items  embraced  all  the 
preferred  claims  against  said  estate,  except- 
ing one  note  for  three  thousand  dollars,  exe- 


cuted by  said  decedent  to  Mary  J.  Bowman, 
on  the  17th  day  of  September,  1888,  and  se- 
cured by  a  mortgage  on  the  real  estate  of 
said  deceased,  in  which  mortgage  the  wife  of 
said  deceased  joined.  That  said  note  is  doe 
and  unpaid,  and  was  due  at  the  death  of 
the  said  Henry  Robertson.  Tliat  said  note 
was  filed  against  said  estate,  and  admitted 
by  the  defendant  Peter  C.  Cauble,  as  ad- 
ministrator, on  the  27th  day  of  May,  1893, 
in  the  sum  of  $3,180.20.  TSiat  there  were 
other  claims  and  pretended  claims  against 
said  estate,  none  of  which  were  secured  by 
mortgage  on  the  real  or  personal  property 
belonging  to  said  deceased,  or  in  any  way 
preferred,  amounting  in  the  aggregate  to 
al)Out  the  sum  of  $3,500.  That  said  Peter 
C.  Cauble,  In  disregard  of  his  duties  as  such 
administrator,  committed  the  following 
breaches  of  said  bond,  wliile  acting  In  his 
capacity  as  such  administrator,  namely:  (1) 
He  misappropriated  and  misapplied  the  funds 
in  his  hands  belonging  to  said  estate  to  the 
amount  of  three  thousand  five  hundred  dol- 
lars ($3,500),  by  paying  the  same  out  on 
claims  and  pretended  claims  against  said  es- 
tate which  were  not  preferred  claims,  and 
which  belonged  to  the  class  denominated  by 
the  statutes  as  'general  debts,'  thereby  ex- 
hausting the  funds  of  said  estate  in  his  liands, 
and  leaving  unpaid  and  refusing  to  pay  the 
said  claim  of  the  said  Mary  J.  Bowman, 
which  was  and  is  secured  by  a  mortgage  on 
the  real  estate  of  the  said  deceased,  in  which 
mortgage  the  said  Martha  A.  Robertson  join- 
ed her  said  husband,  unpaid  and  unsatisfied, 
when  he  had  money  In  bis  Iiands  applicable 
to  that  purpose,  more  than  sufficient  to  pay 
the  same,  and  the  said  estate  was  then  and 
there  clearly  solvent.  Tliat  there  is  now  due 
and  unpaid  the  said  claim  to  the  said  Mary 
J.  Bowman,  the  sum  of  $3,130.  (2)  The  said 
Peter  C.  Cauble  failed  and  refused  to  pay 
the  said  claim  of  the  said  Mary  J.  Bowman, 
which  claim  was  and  is  a  lien  on  the  real 
estate  of  the  deceased,  and  a  lien  on  the  in- 
terest of  the  widow  of  the  deceased  therein; 
but  applied  the  moneys  in  his  Iiands  be- 
longing to  said  estate  to  the  payment  of  the 
'general  debts'  owing  by  said  estate,  many 
of  which  never  were  filed  as  claims  against 
said  estate,  in  violation  of  his  duties  as  such 
administrator;  thus  keeping  the  said  Mary 
J.  Bowman  out  of  her  money,  and  jeopard- 
izing the  interest  of  the  said  Martha  A. 
Rol>ertson,  widow,  as  aforesaid,  in  said  real 
estate,  when  the  said  estate  was  clearly  sol- 
vent. (3)  The  said  defendant  Peter  C.  Cau- 
ble, while  acting  as  such  administrator,  mis- 
applied and  misappropriated  the  moneys  be- 
longing to  said  estate  by  paying  the  same 
out  to  persons  on  pretended  claims  against 
said  estate,  which  had  not  been  filed,  nor  al- 
lowed against  said  estate,  which  alleged  pay- 
ments amounted  to  the  sum  of  three  thou- 
sand dollars.  Tliat  after  the  commisslcm  <tf 
the  breaches  of  duty  above  set  out  the  said 
Peter  0.  Cauble,  administrator  as  aforesaid. 
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applied  to  this  conrt  for  ai|  order  to  sell  the 
lands  of  said  decedent  so  mortgaged  as  afore- 
said to  said  Mary  J.  Bowman  to  pay  debts, 
and  obtained  the  same,  and  has  since  of- 
fered the  said  lands  for  sale  twice,  and  has 
obtained  no  bids  therefor;  and  afterwards 
the  said  Peter  C.  Cauble  resigned  his  tmst, 
whereupon  one  John  Stratton  was  appointed 
to  succeed  the  said  Cauble,  and  the  said 
Stratton  resigned,  and  this  plaintiff  was  ap' 
pointed  to  succeed  the  said  Stratton,  and  he 
now  brings  this  action,  and  prays  Judgment 
against  the  defendants  on  the  bond  afore- 
said for  the  money  so  misappropriated  and 
misapplied  by  the  said  Peter  C.  Cauble,  to 
wit,  three  thousand  dollars,  together  with 
ten  per  centum  thereon  as  damages,  and 
costs  of  this  action;  and  for  all  other  proper 
relief."  As  an  exhibit  to  the  complaint  a 
copy  of  the  bond  sued  on  was  filed. 

It  will  be  observed  that  the  complaint  does 
not  charge  the  appellee  Peter  C.  Cauble  with 
baring  converted  the  assets  In  his  hands  to 
his  own  use,  or  with  falling  to  account  there- 
for; neither  does  it  charge  fraud,  or  any  In- 
tent to  defraud;  but  the  charges  are  that  In 
the  payment  of  the  debts  of  the  estate  he 
failed  to  pay  them  In  the  order  designated 
by  the  statute,  and,  as  appellant  claims,  left 
unpaid  the  claim  of  Mary  J.  Bowman,  which 
was  a  preferred  claim.  Upon  the  facts  stated, 
although  it  is  not  charged  that  the  estate 
was  Injured,  appellant  contends  that  the  ap- 
pellee Peter  C.  Cauble  did  not  faithfully  dis- 
charge his  duties  as  administrator;  hence  is 
liable  on  his  bond,  under  section  2383,  Rev. 
St  1881  (section  2541,  Rev.  St.  1884).  The 
decedents'  act  (section  2378,  Rev.  St.  1881; 
section  2534,  Rev.  St.  18D4)  designates  the  or- 
der In  which  claims  against  estates  shall  be 
paid,  giving  them  preference  In  the  order 
named,  to  wit:  First,  the  expenses  of  ad- 
ministration; second,  the  funeral  expenses; 
third,  Ihe  expenses  of  last  sickness;  fourth, 
taxes  accrued  upon  the  real  and  personal  es- 
tate of  deceased  at  bis  death,  and  taxes  as- 
sessed upon  the  personal  estate  during  the 
administration  of  the  estate;  fifth,  debts  se- 
cured by  liens  npon  the  personal  and  real 
estate  of  the  decedent;  sixth,  a  sum  not  ex- 
ceeding $50  for  wages  due  any  employ^  for 
work  and  labor  performed  for  decedent  with- 
in two  months  of  his  death;  seventh,  general 
debts:  eighth,  legacies.  And  section  2385 
(2541),  supra,  provides  that  tne  administra- 
tor shall,  If  the  estate  is  solvent,  pay  off  the 
claims  allowed  as  fast  as  money  belonging 
to  the  estate  comes  Into  his  hands,  giving 
preference  as  provided  in  section  2378  (2534), 
sapm.  It  also  provides  that:  "If  any  execn. 
tor  or  administrator  fall  or  refuse  to  pay  any 
claim  when  he  has  moneys  in  his  hands  ap- 
plicable to  that  purpose,  he  shall  be  charge- 
able with  the  interest  on  such  claim  for  such 
time  as  payment  thereof  shall  have  been 
wrongfully  delayed,  and  shall  also  be  liable 
In  a  suit  on  his  bond,  for  the  amount  of  the 
dalm  and  ten  per  cent  damage  thereon."    If 


an  estate  is  solvent,  and  all  the  debts  are 
paid,  or  there  is  ample  to  pay  all,  the  admin- 
istrator is  not  guilty  of  a  breach  of  bis  trust 
simply  because  he  does  not  pay  such  debts 
In  the  order  designated  by  the  statute.  It  is 
only  when  some  debt  remains  unpaid  which 
has  a  preference  over  one  paid  that  the  ques- 
tion of  the  order  of  payment  arises.  The 
purpose  of  the  statute  is  to  secure  the  pay- 
ment of  the  debts  In  the  order  named;  those 
of  the  latter  classes  having  no  right  to  de- 
mand payment  until  those  of  the  preceding 
classes  have  been  paid.  The  preference 
given  to  debts  secured  by  liens  as  enumerated 
in  the  fifth  class  was  not  to  afford  them 
greater  security,  but  for  the  purpose  of  pre- 
serving the  estate  for  the  benefit  of  the  heirs 
and  the  creditors  enumerated  under  the  suc- 
ceeding classes.  Until  some  claim,  by  rea- 
son of  the  misapplication  of  the  funds  of  the 
estate  by  the  administrator,  cannot  be  paid, 
no  Injury  has  resulted  to  the  estate.  Tru^, 
the  debts  secured  by  liens  are  not  confined 
to  collection  out  of  the  property  against  which 
the  lien  exists,  but  stand  on  an  equality  with 
the  other  general  debts  of  the  estate,  and 
share  with  them  In  that  part  of  the  estate 
left  after  the  payment  of  the  preceding 
classes.  That  an  administrator  has  no  right 
to  pay  claims  except  In  the  order  designated 
by  the  statute  requires  no  adjudication,  for 
that  is  the  express  declaration  of  the  statute; 
and  any  deviation  therefrom,  resulting  in  in- 
jury to  the  estate,  or  those  holding  Just 
claims  against  it,  must  be  at  his  peril.  The 
order  of  priority  having  been  fixed  by  stat- 
ute, it  cannot  be  changed,  even  by  the  court. 
We  cannot  concur  in  the  views  of  counsel 
for  appellant  that  an  administrator  is  liable 
on  bis  bond  for  a  failure  to  pay  the  debts  of 
the  estate  In  the  order  specified  by  the  stat- 
ute, although  such  failure  harms  neither  the 
estate  nor  the  creditors.  On  the  contrary, 
we  think  the  purpose  of  the  statute  is  to  pun- 
ish the  administrator,  and  reimburse  the  es- 
tate, if,  on  account  of  his  maladministration, 
a  debt  which  it  was  his  duty  and  be  bad  the 
funds  with  which  to  pay  had  been  lost  To 
say  that  an  administrator  cannot  pay  a  claim 
of  the  third  class  until  those  of  the  first  and 
second  have  been  paid,  although  he  has  am- 
ple funds  to  pay  not  only  all  enumerated  in 
those  classes,  but  also  those  in  the  succeed- 
ing classes,  and  that  if  he  did  so,  notwith- 
standing no  injury  resulted,  he  would  be  lia- 
ble under  section  2385  (2541),  supra,  would, 
we  think,  be  giving  a  meaning  to  that  stat- 
ute not  intended  by  the  legislature.  Of  the 
many  authorities  cited  by  counsel,  both  for 
the  appellant  and  appellee,  we  Itave  found 
none  decisive  of  the  question  before  us.  We 
are  thoroughly  Impressed  with  the  Idea  that 
the  Intention  of  the  lawmaking  power  was 
to  create  a  liability  only  for  a  wrong  result- 
ing in  Injury.  In  the  complaint  under  con- 
sideration no  facts  are  alleged  to  show  eitb» 
that  a  creditor  of  one  class  has  lost  his  debt 
by  reason  of  a  preference  given  by  the  ad- 
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mlnlstrator  In  the  payment  of  a  debt  of  an- 
3tber  dasB,  or  that  the  estate  has  in  any  way 
been  made  to  sufFer  by  his  acts.  Wlthont 
some  injury  resulted  from  his  aces,  the  law 
does  not  contemplate  that  he  be  mulcted  in 
damages.    Judgment  affirmed. 


(13  Ind.  App.  t2S) 
CLEVELAND,  C,  0.  &  ST.  L.  EY.  CO;  t. 

MOLINE  PLOW  CO.-  et  aL 
(Appellate  Conrt  of  Indiana.     Oct  8,  1896.) 

Cabrikrs  of  Goods  —  Liability  as  to  Dbutert 

—Rights  of  Ownkr— Bill  of  Lading— Parol 

Etidbnce— Power  of  Agent— Plbadimos. 

1.  In  an  action  against  a  carrier  for  failure 
to  carry  and  deliver  goods  as  ngreed  in  the  bill 
of  lading,  it  is  a  good  defense  tliat  defendant 
delirered  snch  goods  to  the  rightful  owna:. 

2.  Since  a  carrier  is  bound  at  its  peril  to  de- 
liver goods  consigned  to  it  to  the  rightful  owner, 
it  is  not  liable  to  the  shipper  for  failure  to  de- 
liTer  to  another  person  as  provided  in  the  bill 
of  lading, 

3.  In  an  action  against  a  carrier  for  breach 
of  a  contract  to  carry  and  deliver  goods,  the  an- 
swer admitted  receipt  of  the  goods  from  plain- 
tiff, but  alleged  thrt  they  were  not  plaintiff's 
property,  and  that  defendant  had  delivered  them 
to  the  rightful  owner,  from  whom  plaintiff  had 
wrongfully  obtained  possession.  Hdd,  that  a 
reply  that  such  alleged  owner  had  originally 
procured  the  goods  from  plaintiffs  agent  by 
fraud  and  false  representations  was  sufficient 
on  demurrer. 

4.  A  bill  of  lading.  In  so  far  as  it  is  a  mere 
receipt  for  goods,  may  be  explained  or  contra- 
dicted by  parol. 

5.  Where  facts  are  pleaded  showing  that 
some  other  person  than  the  one  named  in  the 
bill  of  lading  as  consignee  Is  the  real  owner  of 
the  goods,  the  presumption  that  the  person  so 
named  is  owner  does  not  control. 

6.  In  an  action  against  a  carrier  on  a  con- 
tract to  carry  and  deliver  goods,  where  plaintiff 
proved  that  both  the  consignor  and  consignee 
were  its  agents,  and  showed  that  defendant  de- 
livered the  goods  to  a  stranger,  and  defendant's 
answer  alleged  tbat  It  delivered  the  goods  to 
the  rightful  owner  thereof,  the  burden  is  on  de- 
fendant to  show  such  ownership. 

7.  In  such  action,  under  a  general  denial  of 
the  allegations  of  the  answer,  plaintiff  may 
show  that  it  was  the  owner  of  the  goods. 

8.  An  agent  merely  for  the  storage  and  ship- 
ment of  goods  haa  no  authority  to  sell  them. 

9.  Where  It  Is  not  shown  that  an  agent  In 
possession  of  goods  of  bis  principal  had  author- 
ity to  sell  the  same  without  an  order  from  the 
prindpal,  the  principal  is  not  estopped  to  deny 
the  title  of  a  purchaser  from  the  agent  selling 
without  such  BUthoritv,  on  the  ground  that  the 
agent  possessed  all  the  indicia  of  title. 

10.  The  rightful  owner  of  goods  may  selEe 
them  wherever  found,  provided  he  does  not 
commit  a  breach  of  the  peace  or  violation  of 

il.  Relief  not  sought  in  the  pleadings  Is  prop- 
eriy  denied. 

Appeal  from  circnit  court,  Hendricks  coun- 
ty; J.  V.  Hadley,  Judge. 

Action  by  the  Mollne  Plow  Company  and 
others  against  the  Cleveland,  Cincinnati,  Chi- 
cago &  St  Louis  Railway  (k»npany  on  a 
contract  for  the  shipment  of  goods.  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Atllrmed. 

Elliott  &  Elliott,  for  appellant  Tbos.  J. 
Gofer  and  0.  0.  Hadley,  for  appellees. 


LOTZ,  J.  The  appdlee  the  Hollne  Plow 
(Company  brought  this  action  against  the  ap- 
pellant to  recover  damage  for  the  alleged 
breach  of  conditions  in  a  bill  of  lading.  The 
complaint  alleges  that  the  defendant,  a  com- 
mon carrier,  undertook  for  hire  to  carry  cee- 
tain  goods  belonging  to  plaintiff  from  the 
town  of  Brownaburg,  Ind.,  to  the  city  of 
Indianapolis;  that  a  written  contract  or  bill 
of  lading  was  executed.  In  which  one  J.  C. 
Smalley  was  named  as  the  consignor,  and  the 
Union  Transfer  &  Storage  (Company  of  In- 
dianapolis was  named  as  the  consignee;  that 
both  the  consignor  and  consignee  were  mere- 
ly the  agents  of  the  plaintiff,  and  that  the 
title  and  ownership  of  the  goods  were  In  the 
plaintiff,  of  which  facts  the  defendant  had 
knowledge  at  the  time  the  bill  was  issued. 
The  breach  alleged  is  that  the  defendant  did 
not  safely  carry  and  deliver  the  goods  to  the 
plaintiff  or  Its  agent,  or  any  one  for  It,  and 
did  not  carry  them  at  all,  but  delivered  them 
to  a  stranger.  The  appellant  filed  an  answer 
to  the  plaintiff's  complaint  In  three  para- 
graphs. The  first  being  the  general  denial 
In  the  second  paragraph  the  appellant  ad- 
mitted having  received  the  property  men- 
tioned in  the  complaint,  and  that  it  had  Is- 
sued a  bill  of  lading  therefor,  but  averred 
that  the  property  was  not  the  property  of  the 
plow  company;  that  It  was  the  property  of 
one  .Tohn  A.  Faulkner;  that  the  plow  com- 
pany had  wrongfully  and  unlawfully  ob- 
tained possession  of  said  property  before  de- 
livering it  to  the  appellant;  that,  after  the 
property  was  delivered  to  the  appellant,  John 
R.  Jones,  the  assignee  of  said  Faulkner,  de- 
manded possession  of  the  property,  and  seiz- 
ed and  carried  It  away;  that  the  said  Jones 
bad  full  right  to  the  possession  of  the  said 
property  at  the  time  be  seized  and  carried 
the  same  away.  The  third  paragraph  of  the 
appellant's  answer  admits  that  the  appellant 
received  the  property  and  Issued  a  bill  of  lad- 
ing therefor,  but  contains  the  averments  that 
on  the  25th  day  of  July,  1893,  John  A.  Faulk- 
ner was  the  owner  and  In  i)OBsesslon  of  said 
property;  that  on  said  day  the  said  Faulkner 
made  an  assignment  to  John  R.  Jones  for  the 
benefit  of  his  (the  said  Faulkner's)  creditors; 
that  the  deed  of  assignment  covered  the  prop- 
erty Involved  in  this  action;  that  the  said 
Jones,  as  such  assignee,  took  possession  of 
the  said  property;  that  afterwards,  without 
the  consent  of  the  said  Jones  or  the  said 
Faulkner,  the  appellee  plow  company  entered 
the  warehouse  where  the  said  goods  were 
stored,  and  wrongfully  and  unlawfully  car- 
ried the  same,  together  with  other  goods, 
away,  and  delivered  them  to  the  appellant; 
that  the  appellant  issued  a  bill  of  lading  for 
said  goods,  but  before  they  were  shipped,  and 
while  they  were  on  appellant's  platform, 
ready  for  shipment,  Jones,  the  assignee  of 
Faulkner,  took  possession  of  the  goods,  and 
carried  them  away,  without  the  consent  or 
permission  of  the  appellant.  To  the  second 
and  third  paragraphs  of  answer  the  plow 
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company  filed  a  reply  In  two  paragraphs,  the 
first  being  the  general  denial.  The  second 
paragraph  of  reply  alleges,  in  substance,  that 
prior  to  the  taking  possession  of  the  goods  by 
Jones,  and  prior  to  the  Issuing  of  the  bill  of 
lading,  Faulkner  was  insolvent;  that  the  Un- 
ion Transfer  &  Storage  Company  of  Indian- 
apolis was  the  plaintiff's  agent  for  the  stor- 
age, transfer,  and  shipment  of  plaintiff's 
goods;  that  the  transfer  and  storage  com- 
pany had  in  Its  possession  large  quantities  of 
plaintifTs  goods  for  shipment,  to  plaintiff's 
costomers;  that  Faulkner,  being  aware  of 
this  fact,  falsely  and  fraudulently  represented 
to  the  transfer  and  storage  company  that  be 
had  a  contract  with  the  plaintiff  for  the  pm> 
chase  and  sUpment  of  goods,  and  that  he 
wanted  certain  articles,  and  wanted  them 
shipped  immediately,  to  supply  the  wants  of 
one  of  his  customers;  that  the  transfer  and 
storage  company,  relying  upon  such  represen- 
tations, and  believing  them  to  be  true, 
shipijed  the  goods  described  in  the  bill  of  lad- 
ing to  Faulkner,  at  Brownstown,  Ind.;  that, 
on  the  same  day  that  Faulkner  received  the 
goods,  he  made  an  assignment  to  Jones  for 
the  benefit  of  liis  creditors;  that  the  state- 
ment and  representations  of  Faulkner  to  the 
Union  Transfer  &  Storage  Company  were 
false  and  fraudulent,  in  this,  to  wit:  that 
Faulkner  had  no  contract  with  the  plaintiff 
for  the  purchase  and  shipment  of  the  goods, 
but,  on  the  contrary,  the  plaintiff  tiad  refused 
to  enter  Into  a  omtract  with  him;  that 
Fanlkner  had  no  orders  or  purchasers  for  the 
goods,  but,  OD  the  contrary,  his  sole  piupose 
in  obtaining  an  early  shipment  of  the  goods 
was  to  prevent  the  transfer  and  storage  com- 
pany from  communicating  with  the  plaintiff 
and  ascertaining  that  Faulkner  had  no  con- 
tract for  the  purchase  of  the  goods,  and  to 
enable  him  to  get  possession  of  said  goods  in 
anticipation  of  a  sale  or  an  assignment,  and 
to  defraud  the  plaintiff  out  of  the  value  of 
the  gooda  It  is  further  alleged  that  the 
plaintiff's  agent  demanded  the  goods  of 
Faulkner;  that  Faulkner  gave  possession  to 
plaintiff's  agent,  who  delivered  them  to  ap- 
pellant tat  shipmoit.  A  demurrer  for  want  of 
facts  was  overruled  to  this  paragraph.  The 
ruling  on  this  demurrer  presents  the  first  er- 
ror assigned. 

It  may  be  stated  generally  that  a  common 
carrier  of  goods  for  hire  is  a  bailee,  and,  as 
sncb,  is  an  Insurer  against  loss  or  injury 
from  whatever  cause  arising,  except  only  in- 
evitable accident  and  the  public  enemy. 
RaUway  Co.  v.  Keith,  8  Ind.  App.  57,  85  N. 
B.  286.  The  carrier  Is  bound  to  account  for 
the  goods  and  their  safe  delivery.  It  is 
familiar  rule  that  in  ordinary  cases  the  bailee 
can  no  more  dispute  the  bailor's  title  than  a 
tenant  can  dispute  that  of  bis  landlord.  But 
to  this  general  rule  there  are  exceptions.  He 
may  always  show,  and  it  Is  a  good  defense, 
that  he  has  in  good  faith  or  by  legal  process 
yielded  the  possession  to  the  rightful  owner, 
the  perscHi  having  the  lawful  right  to  the 
V  .4lN.K.no.l8 — 31 


possession,  the  holder  of  a  superior  or  para- 
mount title  to  that  of  the  bailor.  It  Is  a 
good  defense  even  though  the  goods  were 
taken  by  force  and  against  his  consent.  If  the 
taking  was  by  the  lawful  owner  and  the  per- 
son entitled  to  the  possession.  Surrender- 
ing to  the  rightful  owner  is  in  legal  effect  an 
accounting,  and  that  is  what  the  bailor  him- 
self was  in  law  required  to  da  It  would  be 
unjust  and  against  conscience  to  allow  the 
shipper  or  bailor,  under  the  circumstances 
above  indicated,  to  recover  for  the  value  of 
the  goods.  The  bailee  or  carrier  is  bound 
at  his  peril  to  deliver  the  goods  to  the  right- 
ful owner.  He  is  also  bound  to  the  shipper 
or  bailor,  under  the  contract,  to  carry  the 
goods.  If  he  discharges  the  first  It  would 
be  the  height  of  injustice  to  hold  him  liable 
on  the  laat  obligation  also.  The  above  prop- 
ositions are  sustained  by  abundant  author' 
ity.  4  Lawson,  Rights,  Rem.  &.  Prac.  p.  2914; 
Hutch.  Carr.  {  404;  King  v.  Richards,  6 
Whart.  418;  The  Idaho,  88  U.  S.  575;  Bliven 
V.  Railroad  Co.,  36  N.  Y.  403;  Transportation 
Co.  V.  Barber,  56  N.  Y.  644;  Bates  v.  Stan- 
ton, 1  Duer,  79;  Stephens  v.  Vaughan,  4  3. 
J.  Marsh.  206;  BIddle  v.  Bond,  6  Best  &  S. 
225;  Sheridan  v.  New  Quay  Co.,  4  C.  B.  (N. 
S.)  92.  9S  B.  C.  li.  61& 

The  appellant,  by  the  second  and  third  par- 
agraphs of  its  answer,  undertook  to  show 
that  It  had  yielded  or  surrendered  the  posses- 
8l<Hi  of  the  property  to  the  rightful  owner. 
In  filing  these  answers,  it  Is  presumed  that 
it  bad  scanned  the  whole  title,  and  willingly 
assumed  the  burden  of  showing  that  the 
rightful  ownership  was  in  some  other  per- 
son than  the  plaintiff,  the  person  to  whom 
It  surrendered  the  possession.  Ordinarily, 
when  a  sale  of  goods  on  credit  Is  sought  to 
be  set  aside  on  the  ground  of  the  insolvency 
of  the  purchaser.  It  must  be  made  to  appear 
that  the  purchaser  concealed  his  insolvency 
from  the  vendor,  and  that  he  had  no  Inten- 
tion to  pay  for  them  at  the  time  the  pur- 
chase was  made.  Bnt  the  fraud  alleged  In 
the  second  paragraph  of  the  reply  is  that 
Faulkner  falsely  represented  to  the  plow 
company's  agent  that  he  had  a  contract  with 
it  for  the  purchase  of  goods.  It  is  the  false 
representation  concerning  this  contract  that 
constitutes  the  gravamen  of  the  fraud.  It  is 
sufficient  to  withstand  the  demurrer. 

On  request  of  the  appellant,  the  court  made 
the  following  special  findings  of  fact:  "(1) 
In  July,  1893,  the  plaintiff  was  a  manufactur- 
er of  agricultural  implements  in  the  state  of 
Illinois,  and  the  Union  Transfer  and  Storage 
Company  of  Indianapolis  was  the  duly  con- 
stituted agent  of  the  plaintiff  to  distribute 
the  plaintifTs  products  throughout  Indiana, 
bnt  had  no  authority  to  sell  or  deliver  goods 
except  upon  orders  of  the  plaintiff.  (2)  On 
the  24th  of  July,  1893,  the  said  Union  Trans- 
fer and  Storage  Company,  without  order  or 
authority  from  the  plaintiff,  shipped  from  its 
warehouse  In  Indianapolis,  to  one  John  A 
Faulkner,  at  Brownsburg,  Ind.,  upon  his  or^ 
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der,  of  the  plalatitCs  goods,  three  sulky, 
plows,  six  breaking  plows,'  and  tbree  steel 
barrows,  all  of  the  valne  of  $206.96.  (3) 
Said  Faulkner,  when  he  receiyed  said  goods, 
on  the  24tb  day  of  July,  1893,  knew  that 
he  was  insolvent,  and  wa«  at  the  time  con- 
sidering an  assignment  for  the  benefit  of 
his  creditors,  and  at  7  o'clock  on  the  next 
morning  [July  25tb]  daly  executed  and  de- 
livered to  the  defendant  John  R.  Jones  a 
deed  of  assignment,  conveying  to  said  Jones 
all  his  property  for  the  benefit  of  all  his  cred- 
itors, consisting  chiefly  of  a  stock  of  hard- 
ware and  agricultural  implements.  jMies, 
npon  the  delivery  of  the  deed,  accepted  the 
trust,  and  took  possession  of  the  assigned 
property,  and  placed  the  assignior  in  tem- 
porary charge.  Within  an  hour  after  the 
execution  of  said  agreement,  one  Smalley,  an 
agent  of  the  plaintiff,  called  upon  said  Faulk- 
ner, and  demanded  possession  of  the  said 
goods  that  had  been  shipped  to  him  the  day 
before  by  the  Union  Transfer  and  Storage 
Company.  Faulkner  referred  Smalley  to  his 
assignee,  Jones.  Smalley  made  a  like  de- 
mand upon  said  assignee,  Jones,  which  was 
refused.  In  the  afternoon  of  the  same  day, 
the  door  of  the  warehouse  where  said  goods 
were  stored  being  open,  Smalley,  acting  for 
ihe  plaintiff,  without  authority  from  said 
Faulkner  tye  Jones,  entered,  and  carried  away 
the  goods  above  described.  Smalley  also 
took  away  from  said  place,  at  the  same  time, 
other  goods  the  plaintiff  had  some  weeks  be- 
fore sold  to  Faulkner,  and  which  were  un- 
paid for,  to  wit,  one  hay  rake  and  twenty- 
four  plowshares,  all  of  the  value  of  $34.74. 
Smalley,  about  S  o'clock  p.  m.  of  same  day 
[July  25th],  delivered  all  of  said  goods  to 
the  defendant  railway  company,  as  a  com- 
mon carrier  of  freight,  at  the  station  In 
Brownsburg,  Ind.;  and  said  railway  com- 
pany then  and  there  executed  and  delivered 
to  Smalley  a  contract  whereby  said  railway 
company  undertook  to  transport  and  deliver 
said  goods  to  the  Union  Transfer  and  Stor- 
age Company,  at  Indianapolis,  Ind.,  for  stor- 
age. That  the  defendant  railway  company 
did  not  transport  and  deliver  said  goods  to 
the  said  Union  Transfer  and  Storage  Com- 
pany. That  the  plaintiff  notified  the  defend- 
ant railway  company  of  Its  nondelivery  of 
said  goods  within  thirty  days  after  the  same 
were  delivered  to  it  at  Brownsburg,  and  after 
notice,  and  within  thirty  days  said  defendant 
denied  liability  tor  such  default.  That  said 
station  at  Brownsburg  was  established  by 
the  defendant  railway  company  as  a  regular 
station  for  the  stopping  of  all  local  freight 
trains,  and  as  a  place  whereat  to  receive 
freights  for  transportation.  That  the  defend- 
ant railway  company  had  a  regular  local 
freight  train  that  carried  freights  similar  to 
the  goods  above  described  to  Indianapolis, 
passing  said  station  at  Brownsburg  going  to 
Indianapolis  about  4  o'clock  each  morning. 
That  said  goods  remained  at  said  Browns- 
burg station,  unshipped,  until  about  9  o'clock 


In  the  forenoon  of  July  27th,  at  which  time 
the  defendant'  John  R.  Jones,  as  assignee  of 
John  A.  Faulkner,  demanded  of  said  railway- 
company  the  possession  of  said  goods,  as  the 
property  of  his  said  trust,  which  demand 
was  refused;  and  said  Jones  thereupon,  with- 
out legal  process  or  other  authority,  seized 
ui>on  and  removed  all  of  said  goods  out  of 
the  possession  of  said  railway  company,  and. 
upon  a  general  order  of  court,  advertised  and 
sold  all  of  said  goods.  In  November  follow- 
ing, as  the  property  of  his  said  trust  (4) 
That  the  plaintiff  made  no  further  demand 
of  said  Jones  for  the  possession  of  said  goods, 
and  has  filed  no  claim  therefor  against  the 
estate  of  said  Faulknar." 

On  the  atwve  finding  of  facts,  the  court  stat- 
ed the  following  conclusions  of  law:  "(1) 
That  the  plaintiff,  on  the  25th  day  of  July, 
1893,  at  the  time  It  delivered  the  same  to  the 
defendant  C,  C,  C.  &  St  L.  Ry.  Co.,  for 
transportation  and  delivery  to  the  Union 
Transfer  and  Storage  Company  of  Indianapo- 
lis, Ind.,  as  found  in  No.  3  of  the  foregoing 
finding  of  facts,  was  the  owner  and  entitled 
to  the  possession  of  the  three  sulky  plows, 
six  breaking  plows,  and  three  steel  harrows, 
described  In  No.  2  of  the  foregoing  finding  of 
facts,  and  of  the  value  of  $206.96.  (2)  That 
the  plaintiff,  on  the  2oth  day  of  Ju^,  1893. 
at  the  time  it  delivered  the  same  to  the  de- 
fendant the  said  C,  C,  C.  &  St  L.  By.  Co.. 
for  transportation  and  delivery  to  the  Union 
Transfer  and  Storage  Company,  of  Indianapo- 
lis, Ind.,  as  found  In  No.  8  of  the  foregoing 
finding  of  facts,  was  not  the  owner  nor  en- 
titled to  the  possession  of  the  one  hayrake  and 
24  plowshares,  all  of  the  value  of  $34.74,  de- 
scribed and  set  forth  In  said  finding  No.  3, 
and  that  the  defendant  John  R.  Jones,  as  as- 
signee of  John  A.  Faulkner,  was  the  owner 
and  entitled  to  the  possession  thereof.  (3i 
That  the  plaintiff  is  entitled  to  recover  of  the 
defendant  C,  C,  C.  &  St  L.  Ry.  Co.  the  sum 
of  $209.96  and  costs.  (4)  That,  upon  payment 
of  said  judgment  to  the  plaintiff,  the  defend- 
ant C,  0.,  C.  &  St  L.  Ry.  Co.  la  entitled  to 
have  its  claim  for  the  amount  of  principal  of 
said  judgment  paid  by  it  allowed  against  the 
estate  of  the  said  John  A.  Faulkner,  If  paid 
within  the  period  of  six  months  from  this 
date." 

The  appellant  excepted  to  the  conclusions 
of  law,  and  moved  for  judgment  in  Its  favor 
on  the  findings.  The  court  overruled  the  ex- 
ceptions and  the  motion.  These  rulings  are 
assigned  as  error,  and.  as  they  both  present 
the  same  questions,  may  be  considered  to- 
gether. Various  objections  are  made  to  sufli- 
dency  of  the  findings  to  support  the  conclu- 
sions drawn  by  the  court  and  to  the  judg- 
ment rendered. 

It  Is  Insisted  that  the  findings  show  that  the 
Mollne  Plow  Company  was  not  the  real  party 
in  interest;  that  In  the  bill  of  lading,  which 
Is  the  foimdation  of  the  cause  of  action,  Smal- 
ley is  named  as  the  consignor,  and  the  Union 
Transfer  &  Storage  Company  the  consignee; 
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that  the  Moline  Plow  Company  is  a  stranger 
to  the  contract,  tbfe  1)111  of  lading;  that  the 
law  presumes  the  consignee  therein  named  to 
be  the  owner  of  the  goods;  and  that  Its  terms 
cannot  be  rarled  or  contradicted  by  paroL 
A  bill  of  lading  Is  both  a  receipt  and  a  con- 
tract In  so  far  as  It  Is  a  receipt  It  may  be 
modified,  explained,  or  contradicted  by  parol; 
bat  In  so  far  as  It  is  a  contract,  and  when  free 
from  ambiguity,  and  In  the  absence  of  fraud, 
concealment  or  mistake.  It  cannot  be  ex- 
plained, modified,  contradicted,  or  added  to 
by  parol.  Railway  Co.  v.  Wilson,  119  Ind. 
352,  21  N.  E.  341.  It  is  also  trne  that  the 
law  presumes  the  consignee  to  be  the  owner 
of  the  goods  and  the  real  party  in  interest 
but  this  presumption  Is  not  condnslTe.  If 
facts  be  pleaded  showing  that  some  other  per- 
son Is  the  real  party  In  Interest  this  presump- 
tion will  not  prevalL  Pennsylvania  Co.  t. 
Poor,  103  Ind.  563,  8  N.  E.  253.  In  the  Ught 
of  this  presumption,  the  ownership  would  be 
deemed  to  be  in  the  consignee.  But  the  own- 
ership, even  if  it  had  been  expressly  stated 
in  the  bill,  would  have  been  but  a  mere  re- 
citaL  It  would  have  formed  no  part  of  the 
contractual  obligations,  and  might  under 
proper  averments,  have  been  varied  by  parol. 
The  complaint  here  does  aver  the  true  owner- 
ship, and  the  finding  is  that  both  Smalley  and 
the  Union  Transfer  &  Storage  Company  were 
the  agents  of  the  plow  company  In  the  ship- 
ment of  the  goods. 

The  appellant  further  contends  that  the 
proper  legal  Inference  to  be  drawn  from  the 
facts  found  Is  that  Faulkner  or  bis  assignee, 
Jones,  was  the  rightful  owner  of  the  prop- 
erty, and  that  as  it  surrendered  the  possession 
to  the  lawful  owner,  it  Is  not  liable,  under 
the  rules  above  stated.  In  snpport  of  this  con- 
fentlon,  appellant's  learned  counsel  assume 
tbat  the  burden  of  establishing  the  fraud  of 
Faulkner  In  the  purchase  of  the  goods,  and 
that  the  sale  made  by  the  plow  company's 
agent  was  in  excess  of  the  agent's  authority, 
rested  upon  the  appellee  the  plow  company. 
It  must  be  borne  in  mind  that  this  action  is 
based  upon  the  breach  of  the  conditions  of  a 
written  contract,— the  bill  of  lading.  It  was 
ao  undisputed  fact— and  the  court  so  found- 
that  the  consignor  and  the  consignee  both 
w«re  merely  the  agents  of  the  plow  company. 
When  the  plaintiff  made  this  appear,  and  in- 
troduced the  contract  in  evidence,  showed  the 
breach  thereof  and  the  damages  resulting,  it 
bad  established  its  right  to  recover.  To  de- 
feat this  right  the  burden  rested  upon  the 
appellant  to  establish  its  affirmative  answers. 
The  appellant  introduced  into  this  action  the 
controversy  concermng  the  title.  The  burden 
of  snowing  that  the  person  to  whom  it  yielded 
the  possession  was  the  rightful  owner  rested 
upon  it.  When  the  title  to  personal  property 
Is  involved,  the  general  rule  is  tliat  the  party 
asserting  title  must  stand  or  fall  upon  the 
strength  of  the  title  asserted,  and  not  depend 
upon  the  weakness  of  the  title  of  his  adver- 
sary.   As  a  sequence,  the  party  disputing  the 


title  asserted  may  show  property  (n  himself 
or  In  some  third  person,  for  In  each  instance 
it  is  sufficient  to  overthrow  the  title  asserted, 
and  such  proof  may  be  made  under  the  gen- 
eral denial  without  special  plea.  It  is  true 
that  there  are  some  affirmative  defenses  and 
affirmative  matters  in  avoidance,  which  may 
be  given  under  the  general  denial,  in  which 
the  burden  rests  upon  the  party  asserting 
them.  Appellant  makes  a  vigorous  assault 
upon  the  special  findings,  asserting  that  the 
burden  of  establishing  the  fraud  pleaded  in 
the  reply  rests  upon  the  plow  company,  and 
that  the  ultimate  fact  of  fraud  is  not  found. 
The  general  rule  is  that  when  fraud  is  relied 
on.  It  must  be  specially  pleaded,  and  proved 
as  alleged.  Whether  or  not  defenses  to  ac- 
tions which  involve  title  to  property  form  an 
exception  to  this  rule,  and  whether  the  burden 
of  proving  fraud  rested  upon  the  plow  com- 
pany, or  the  burden  of  proving  the  absence  of 
fraud  rested  upon  the  appellant  we  need  not 
decide,  in  the  view  we  take  of  this  case. 

We  have  the  finding  tbat  the  Union  Trans- 
fer &  Storage  Company  was  the  agoit  of 
the  plaintiff  to  distribute  its  products 
throughout  Indiana,  but  had  no  authority  to 
sell  or  deliver  Its  goods  except  on  the  order 
of  the  plainttEF;  that  the  transfer  and  stor- 
age company,  without  order  or  authority 
from  the  plaintilT,  shipped  the  goods  to 
Faulkner.  The  app^ant  asserted  that  Jcnes, 
the  assignee  of  Faulkner,  was  the  rightful 
owner,  and  that  it  yielded  the  possession  to 
him.  The  plow  company  had  the  right  un- 
der its  general  denial,  to  prove  that  it  was 
the  owner.  It  might  have  shown  that  the 
goods  were  stolen  from  it  vt  that  Jones 
took  them  by  force  and  against  its  CMismt. 
It  might  also  show  that  its  &geat  for  storage 
sold  them  without  authority  to  do  so.  We 
have  here  a  sale  made  by  an  agent  wbo 
had  no  authority  for  that  purpose.  An  agent 
for  one  purpose  only  cannot  lawfully  do  an- 
other act  and  bind  his  principal.  An  agent 
for  the  storage  and  transfer  of  goods  cannot 
lawfully  sell  the  same.  Mechem,  Ag.  §§  823, 
361;  Jeffrey  v.  Hursh,  49  Mich.  33,  12  N.  W. 
898;  Wood  v.  Goodrldge,  B  Cush.  117;  Swit- 
zer  T.  Wilv^rs,  24  Kan.  884. 

The  api>ellant,  however,  contends  that  the 
sale  was  valid,  because  made  by  a  person 
having  the  indicia  of  title,— the  possession 
and  the  right  to  ship.  This  contention  is 
based  upon  an  estoppel  in  pals.  The  general 
rule  Is  that  an  estoppel  must  be  pleaded  in 
order  to  be  available.  But  the  reply  is  the 
end  of  pleading  under  our  Code.  It  is  clear 
that  the  appellant  might  have  availed  itself 
of  an  estoppel  by  plea;ding  it  in  an  answer. 
Whether  or  not  it  can  avail  Itself  of  an  estoi>- 
pei  in  order  to  defeat  a  reply  we  need  not  de- 
termine, for  the  finding  here  falls  far  short  of 
an  estoppel.  The  vital  principle  of  an  equita- 
ble estoppel  Is  that  of  fraud.  He  who  by  bis 
language  or  conduct  leads  another  to  do 
what  he  otherwise  would  not  have  done  will 
not  be  permitted  to  subject  such  person  to 
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loss  or  Injury  by  disappointing  the  expecta- 
tions upon  which  he  acted.  The  doctrine 
has  no  application  where  everything  Is  equal- 
ly known  to  all  the  parties,  or  where  the 
party  sought  to  be  estopped  was  Ignorant  of 
the  facts  out  of  which  his  rights  sprung,  or 
where  the  other  party  was  not  influenced 
by  the  acts  asserted  in  estoppel.  There  is 
nothing  In  the  findings  to  show  that  it  was 
customary  for  the  Union  Transfer  &  Storage 
Company  to  ship  goods  without  an  order 
from  the  plow  company,  or  that  either  Faulk- 
ner, his  assignee,  or  the  appellant,  was  mis- 
led or  deceived  by  its  conduct  The  find- 
ing shows  that  the  plow  company,  by  its 
agent,  entered  the  warehouse  of  the  as- 
signee, Jones,  and,  without  any  authority 
from  him,  seized  and  carried  away  the  prop- 
erty which  had  been  shipped  by  the  trans- 
fer and  storage  company,  and,  in  so  doing, 
also  seized  and  carried  away  other  property 
belonging  to  the  assignee,  Jones. 

Appellant's  counsel  assert  that  the  plow 
company  had  no  right  to  seize  its  own  prop- 
erty forcibly,  but  that,  If  it  be  conceded  that 
It  might  lawfully  do  so,  if,  in  the  exercise 
of  such  right,  it  seized  property  which  did 
not  belong  to  it,  it  became  a  trespasser  ab 
Initio,— a  wrongdoer,— not  only  as  to  the 
goods  to  which  It  had  a  right,  but  as  to  all 
the  goods  it  seized,  and  its  whole  proceeding 
was  illegal.  We  are  of  the  opinion,  that  the 
rightful  owner  of  goods  may  seize  them  and 
take  them  Into  his  possession  wherever  he 
finds  them,  provided  he  does  not  commit  a 
breach  of  the  peace  or  violate  any  oth» 
law.  It  Is  true  that  he  cannot  abuse  this 
privilege,  and,  if  he  seize  goods  which  do 
not  belong  to  him,  he  will  be  deemed  a  tres- 
I>asser  ab  initio,— a  wrongdoer,— and  liable  to 
the  person  whose  goods  were  wrongfully 
taken;  but  we  fall  to  see  what  application 
this  rule  has  to  the  case  In  hand.  The  own- 
ership of  the  property  was  not  changed  by 
the  seizure  made  either  by  the  plow  com- 
pany's agent  or  by  the  assignee.  The  plow 
comi)any  did  not  recover  In  this  proceeding 
for  the  goods  which  Its  agent  unlawfully 
took. 

John  R.  Jones,  the  assignee  of  Faulkner, 
was  made  a  party  defendant,  upon  the  ap- 
plication of  the  appellant  Jones  filed  an- 
swers to  the  complaint;  but  the  appellant 
filed  no  cross  complaint  against  Jones.  The 
appellant  moved  the  court  for  a  Judgment 
in  its  favor  against  Jones,  and  to  make  the 
judgment  a  preferred  claim  against  the  as- 
sets In  his  hands.  This  motion  was  over- 
ruled. This  ruling  Is  one  of  the  errors  as- 
signed. This  motion  asked  for  something  not 
within  the  issues,  and  there  was  no  error  in 
overruling  it. 

The  appellant  also  filed  a  motion  to  mod- 
ify the  judgment  so  as  to  provide  that  the 
appellant's  claim,  in  case  it  paid  the  amount 
of  the  judgment  of  the  plow  company,  should 
be  a  preferred  claim  against  the  assets  in 
the  hands  of  Jones,  and  should  be  paid  prior 


to  the  distribution  of  the  assets  of  the  es- 
tate to  the  general  creditors.  This  motion 
was  overruled.  This  ruling  constitutes  the 
last  assignment  of  error  discussed  by  coun- 
seL  We  can  conceive  of  conditions  where 
the  assets  of  an  Insolvent's  estate  might  be 
charged  with  a  preferred  claim  to  the  ex- 
tent of  moneys  realized  from  property  which 
did  not  belong  to  It,  but  there  Is  nothing  in 
the  finding  here  to  show  how  much  the  in- 
solvent's estate  realized  from  the  property, 
nor  was  there  any  relief  of  the  kind  asked 
for  contained  In  the  pleadings.  The  motion 
was  properly  overruled.   Judgment  affirmed. 


(lU  Mass.  S54) 

RAND  et  al.  v.  CITY  OF  BOSTON. 

(Supreme  Judicial  Comrt  of  Massachusetts. 
Suffolk.     Oct  16,  1895.) 

MoNiciPAL  CoBPoiUTioNS— Public  Impbovbhekt 

— LlABIUTT   TO  AbDTTINO  OwXEB. 

Under  St  1890,  c.  428,  §  5,  and  St  1881, 
c.  123,  §  1,  providing  that  all  damages  sustain- 
ed by  any  person  in  his  property  by  the  taking 
of  land  for  or  by  the  alteration  of  the  grade  of 
a  public  way  shall  previously  he  paid  by  the 
city  or  town,  one  cannot  recover  for  injury  to 
his  property  by  the  building  of  an  embankment 
and  bridge  by  a  city  on  land  taken  from  an- 
other, located  on  the  opposite  side  of  the  street 
from  his  own.  Knowlton  and  Morton,  JJ.,  dia- 
aenting. 

Report  from  gnperlor  court,  SnflTolk  county; 
John  Hopkins,  Judge. 

Action  by  Arnold  A.  Band  and  others,  trus- 
tees, against  the  city  of  Boston,  for  damages 
occasioned  by  taking  and  use  of  another's 
land.  A  verdict  was  directed  for  defendant, 
and  ease  reported  to  this  court  Judgment  on 
verdict 

R.  M.  Morse,  F.  Burke,  and  J.  Duff,  for 
petitioners.    T.  M.  Babson,  for  defendant 

HOLMES,  J.  The  only  question  argUed  in 
this  case  is  whether  damages  can  be  recovered 
under  St  1890,  c  428,  and  St.  1891,  c.  123,  for 
diminishing'  the  market  value  of  the  plain- 
tiffs' land,  obstructing  its  light  and  air,  and 
occasioning  dust  to  be  blown  upon  it,  by 
building  an  embankment  and  bridge  upon 
land  taken  from  a  third  person,  <»i  the  oppo- 
site side  of  the  street  from  the  plaintiffs' 
land. 

It  will  be  observed  that.  If  any  other  owner 
of  the  land  bad  done  the  acts  complained  of, 
he  would  have  had  a  perfect  right  to  do  them, 
and  would  not  have  been  liable  for  any  of  the 
harm  suffered  by  plaintiffs  In  consequence. 
The  same  thing  would  be  true  as  to  the  city, 
If  it  had  owned  the  land  before,  and  had  not 
taken  it  undo*  the  powers  conferred  by  the 
statute.  If  the  city  has  greater  liabilities  In 
respect  of  land  taken  under  the  statute,  they 
must  be  Imposed  by  statute.  Whether  th^ 
are  imposed,  or  not,  is  a  question  of  the  con- 
struction of  the  particular  words  used,  not  ot 
general  principles. 


Digitized  by 


Google 


Uaas.) 


BAND  9.  CITY  or  BOSTON. 


4S5 


So  far  as  there  is  any  general  tendency  or 
principle  of  construction  to  be  gathered  from 
the  decisions,  while  damages  which  the  com- 
mon law  would  not  allow  hare  been  held  in 
some  cases  to  be  given  by  general  words  which 
probably  would  have  been  construed  more 
narrowly  in  England  (Woodbury  v.  Inhabit- 
ants of  Beverly,  153  Mass.  245,  26  N.  E.  851; 
see  Stanwood  t.  City  of  Maiden,  157  Mass.  17, 
32  N.  E.  702),  stm,  here  as  well  as  in  Eng- 
land, the  tendency  is  well  settled  to  deny  dam- 
ages like  the  present  unless  some  land  of  the 
plaintitr  is  taken.  Presbrey  t.  Raihroad,  103 
Mass.  1;  Walker  v.  Railroad,  Id.  10, 14;  Fay 
v.  Aqueduct  Co.,  Ill  Mass.  27,  28;  Johnson 
y.  Boston,  130  Mass.  452,  454;  Sawyer  t. 
Davis,  136  Mass.  239,  242;  Wellington  v.  Rail- 
road, 158  Mass.  185,  189,  33  N.  E.  393;  Taft 
V.  Com.,  158  Mass.  526,  548,  549,  33  N.  E. 
1046;  Titus  V.  aty  of  Boston,  161  Mass.  209, 
210,  36  N.  B.  793;  In  re  Stockport,  T.  &  A. 
Ry.  Co.,  33  Law  J.  Q.  B.  251;  Essex  v.  Board, 
14  App.  Cas.  153.  See,  also,  Benton  v.  In- 
habitants of  BrookUne,  151  Mass.  250,  260,  23 
N.  B.  846.  It  is  true  that  when  land  is  taken 
such  damages  sometimes  can  be  recovered,  to 
a  certain  extent  The  grounds  for  the  ex- 
ception are  discussed  In  Lincoln  v.  Com.  (de- 
cided this  day)  41  N.  B.  489.  But  the  diffi- 
culty, if  there  is  one.  Is  to  Justify  the  excep- 
tion. In  the  form  which  it  has  taken,  rather 
than  the  rule;  and  it  seems  to  us  putting  the 
cart  before  the  horse  to  start  from  the  ex- 
ception, and  to  argue  that  if  such  damages 
are  allowed  to  any  extent,  under  any  circum- 
stances, they  ought  to  be  allowed  to  their  full 
extent,  and  always. 

The  language  of  the  statute  before  us,  so  far 
as  material,  is,  "All  damages  sustained  by  any 
person  in  his  property  by  the  taking  of  land 
for,  or  by  the  alteration  of  the  grade  of,  a 
public  way  *  •  *  shall  primarily  be  paid 
by  the  city  or  town."  St  1890,  c.  428,  §  5; 
St  1891,  c.  123,  i  1.  These  are  the  words 
which  fix  the  damages  to  be  paid.  The-latra 
provision  for  a  trial  in  the  superior  court  "In 
the  same  manner  and  under  like  rules  of  law 
as  damages  may  be  determined  when  occa- 
sioned by  the  taking  of  land  for  the  locating 
and  laying  out  of  railroads  and  public  ways, 
respectively,  in  such  city  or  town,"  refers  to 
the  mode  of  ascertaining  the  damage  already 
given,  and  does  not  enlarge  the  express  state- 
ment of  what  is  to  be  paid  for.  It  is  not 
argued  that  there  has  been  an  alteration  of 
grade,  within  the  meaning  of  the  act;  so  that 
the  plaintiffs'  case  stands  on  the  words,  "All 
damages  sustained  by  the  taking  of  land  for 
a  public  way."  In  Bacon  v.  City  of  Boston, 
154  Mass.  100,  104,  28  N.  B.  9,  the  words, 
"Said  city  shall  make  compensation  to  the 
owners  for  such  lands  as  it  shall  take,"  in  St 
1881,  c.  SOS,  S  3,  were  held  not  to  give  dam- 
ages to  any  one  whose  land  was  not  taken. 
In  that  statute,  as  in  this,  there  was  a  ref- 
erence to  the  proceedings  upon  the  taUng  (tf 
land  for  highways.  A  majority  of  the  court 
are  of  opinion  that  the  statute  before  us  has 


no  broader  meaning.  Cases  like  Trowbridge 
y.  Brookllne,  144  Mass.  139,  10  N.  E.  796,  un- 
der statutes  providing  expressly,  as  in  Pub. 
St  c.  49,  §  16,  that  "regard  shall  be  had  to  all 
the  damages  done  to  the  party,  whether  by 
taking  his  property  or  Injuring  It  In  any  man- 
ner," do  not  apply.  We  repeat  that  the  ques- 
tion is  simply  one  of  construction.  The  oper- 
ative words  here  are  narrower  than  those 
just  quoted  from  the  Public  Statutes,  as  to 
ways  and  sewers,  or  even  those  as  to  rail- 
roads ("all  damages  occasioned  by  laying  out 
making,  and  maintaining  its  road."  Pub.  St. 
c  112,  {  95),  although,  as  will  have  been  no- 
ticed, the  tiro  leading  cases  which  we  have 
cited  from  103  Mass.  arose  under  the  rail- 
road acts.  How  the  line  is  to  be  drawn  be- 
tween those  and  other  decisions  under  sim- 
ilar statutes,  we  have  no  occasion  to  con- 
sider further  at  this  time. 
Judgment  on  the  verdict 

KNO  WLTON,  J.  (dissenting).  I  regret  that 
in  this  case  I  am  unable  to  agree  with  the 
majority  of  the  court.  The  dwelling  houses 
and  building  lots  of  the  petitioners  have  been 
very  greatly  diminished  in  value  by  the  tak- 
ing of  a  strip  of  land  along  the  line  of  the 
street  on  the  opposite  side,  and  the  location 
upon  it  of  a  way  which  crosses  over  the  rail- 
road on  a  bridge.  The  petitioners'  property, 
which  was  situated  at  a  convenient  grade 
upon  a  pleasant  street,  Is  now  left  fftr  below 
the  line  of  travel,  and  its  light  and  air  and 
outlook  are  cut  off  by  a  high  embankment  in 
front  of  it  According  to  the  recitals  In  the 
petition,  these  damages  are  assessed  at  $10,- 
000  by  the  street  commissioners  of  Boston. 
The  change  was  made  under  St  1890,  c.  428, 
and  St  1891,  c.  123,  which  provide  for  the 
abolition  of  grade  crossings.  Such  changes 
are. being  made,  and  are  likely  to  be  made, 
in  great  numbers,  throughout  the  common- 
wealth. By  the  terms  of  the  statute  the 
damages  are  to  be  paid  in  part  by  the  city 
or  town,  in  part  by  the  railroad  company, 
and  In  part  by  the  commonwealth.  "All 
damages  sustained  by  any  person  In  his 
property  by  the  taking  of  land  for  or  by  the 
alteration  of  the  grade  of  a  public  way"  are 
to  be  determined  "in  the  same  manner,  and 
under  like  rules  of  law,  as  damages  may  be 
determined  when  occasioned  by  the  taking  of 
land  for  the  locating  and  laying  out  of  rail- 
roads and  public  ways,  respectively.  In  such 
city  or  town."  St  1891,  c.  123,  §  1.  The 
language  of  the  statute  seems  to  me  plainly 
to  show  that  the  principles  on  which  the  as- 
sessment is  to  be  made  are  not  less  favorable 
to  persons  claiming  damage  than  those  appli- 
cable to  assessment  when  land  Is  taken  for 
the  laying  out  of  any  other  public  street  or 
way.  The  language  defining  the  damage,  as 
well  as  the  language  in  regard  to  the  mode 
of  assessing  it  Is  substantially  the  same  as 
in  the  Public  Statutes.  The  case  of  Bacon 
v.  City  of  Boston,  154  Mass.  100.  28  N.  B.  9, 
was  decided  under  a  statute  which  requires 
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the  city  only  to  "make  compensation  to  own- 
era  for  such  lands  as  it  shall  take  under  this 
act." 

In  my  view  of  the  case,  the  question  Is 
whether  one  who  has  suffered  substantial 
damages  in  his  property  by  the  taking  of  land 
for  a  public  way  is  entitled  to  damages  if  no 
part  of  his  land  Is  taken.  Pub.  St.  c.  49,  { 
16,  provides  that  "In  estimating  the  damage 
sustained  by  laying  out  •  »  •  the  high- 
way •  •  •  regard  shall  be  had  to  all  the 
damages  done  to  a  party  whether  by  taking 
his  property  or  injuring  It  in  any  manner." 
The  provision  in  regard  to  damages  for  lay- 
ing out,  making,  and  maintaining  a  railroad, 
although  In  different  language,  Is  in  sub- 
stance the  same.  Id.  c.  112,'  S  95.  The  stat- 
ute giving  damages  for  a  change  of  grade  or 
other  work  done  In  making  repairs  upon  a 
way  differs  from  these  in  limiting  the  com- 
pensation to  ownera  of  land  adjoining  the 
way.  Id.  c.  52,  {  16.  The  right  taken  under 
these  statutes  is  only  an  easement,  but  the 
nature  of  the  easement  Is  such  that  the  dam- 
age is  usually  the  same  as  if  the  fee  were 
taken.  There  were  different  ways  In  which 
the  legislature  might  have  dealt  with  this 
subject  They  might  have  said  that  the  con- 
stitution requires  compensation  only  for  the 
land  itself  which  Is  taken,  and  no  provision 
shall  be  made  for  damages  occasioned  by  the 
use  to  which  It  is  appropriated,  however 
great  they  may  be.  In  this  view,  even  if 
such  a  use  would  constitute  a  nuisance  If 
made  by  a  private  owner,  it  could  not  be  a 
ground  of  compensation,  and  damages  to  a 
person  whose  land  Is  taken  could  never  ex- 
ceed the  value  of  the  land,  and  no  damages 
could  ever  be  allowed  to  any  one  from  whom 
ho  land  was  taken.  This  would  be  an  ex- 
treme view,  which,  so  far  as  I  know,  has 
never  been  adopted  by  any  court  or  legisla- 
ture. Another  view,  less  extreme,  would  al- 
low damages  only  when  the  use,  as  affecting 
the  adjacent  land,  would  constitute  a  nui- 
sance at  common  law  if.  It  were  not  author- 
ized by  the  statute,  but,  when  there  was  in- 
Jury  to  that  extent,  would  allow  any  person, 
whether  any  part  of  his  land  was  taken  or 
not,  such  damages  as.  If  caused  by  a  private 
owner,  would  be  the  subject  of  an  action  at 
the  common  law.  A  more  liberal  provision 
would  give  compensation  to  every  person 
suffering  special  and  peculiar  damages  in 
his  property  from  the  use  to  which  the  land  is 
appropriated,  whether  any  part  of  his  own 
land  Is  taken  or  not,  and  without  reference 
to  the  question  whether  the  land  might  have 
been  used  In  a  similar  way  by  an  individual 
owner.  Such  a  provision  Is  not  inequitable, 
for,  even  If  no  greater  damage  is  done  than 
might  have  been  done  by  the  owner  of  the 
fee  without  liability,  there  is  usually  iittle 
probability  that  an  individual  proprietor 
would  ever  put  his  property  to  such  a  use; 
and,  if  it  is  ai^roprlated  by  the  public  for 
the  general  good,  it  is  not  unjust  that  the 
public  should  compensate  the  Individual  for 


the  loss  which  it  causes  him.    T^wbridge  v. 
Brookllne,  144  Mass.  139,  10  N.  E.  796. 

Our  statutes  upon  this  subject  were  enact- 
ed many  years  ago,  and  their  language  seems 
to  me  to  show  that  the  legislature  intended 
to  make  this  last  liberal  provision  for  land- 
owners. These  acts  received  a  very  early  in- 
terpretation. Whenever  they  have  been  dis- 
cussed by  this  court,  they  have  been  treated 
as  designed  to  give  compensation  to  every 
one  whose  property  is  materially  diminished 
In  value  by  any  special  and  peculiar  damage 
resulting  from  the  taking  of  land.  It  has 
been  held,  without  exception.  In  a  long  line 
of  cases,  that  If  a  strip,  however  narrow,  of 
the  petitioner's  land,  along  his  boundary  line, 
is  taken,  damages  are  to  be  awarded  for  the 
injury  done  by  the  location  and  construction 
of  the  highway  or  the  railroad  to  all  the  ad- 
jacent land.  First  Church  in  Boston  v.  City 
of  Boston,  14  Gray,  214;  Geraghty  v.  Boston, 
120  Mass.  416;  Murphy  v.  City  of  Boston,  Id. 
419;  Brady  v.  Fall  River,  121  Mass.  262- 
264;  Lane  v.  Boston,  125  Mass.  519;  Slsson 
V.  New  Bedford,  137  Mass.  255.  It  often 
happens  that  a  lot  from  which  land  is  taken 
is  left  of  such  size  and  shape  as  to  be  worth 
less  proportionally  than  it  was  as  a  wh<de, 
and  this  diminution  in  value  is  often  treated 
as  one  kind  of  damage  from  the  taking.  It 
would  be  more  accurate  to  consider  it,  not  as 
damage  from  the  taking  to  that  which  is  left, 
but  as  a  part  of  the  value  of  the  land  taken, 
which  is  to  be  paid  for  in  making  compensa- 
tion, not  at  its  value  considered  by  Itself 
alone,  but  at  its  value  as  a  part  of  the  whole 
lot,  with  reference  to  the  use  to  which  It 
could  be  put  In  connection  with  tliat  from 
which  It  Is  cut  off.  This  kind  of  damage,  if 
it  is  to  be  called  damage,  can  (mly  exist 
when  a  part  of  the  petitioner's  land  has  been 
taken.  But  most  kinds  of  damage  resulting 
from  the  use  to  which  the  land  is  put  may 
exist  as  well  when  the  location  of  the  high- 
way br  railroad  is  along  the  side  of  the  peti- 
tioner's land,  two  Inches  away  from  his 
boundary  line,  as  when  a  strip  two  Inches 
wide  is  taken  from  him.  If  a  deep  cut  or  a 
high  embankment  Is  made  along  a  location, 
there  Is  no  good  reason  why  large  damages 
should  be  awarded  In  one  of  these  cases,  and 
nothing  in  the  other. 

The  authorities  seem  to  roe  to  forbid  such 
an  unjust  discrimination.  In  Dodge  v.  Coun- 
ty Oom'rs,  3  Mete.  (Mass.)  380,  the  plaintiff 
owned  a  lot  of  land,  no  part  of  which  was 
taken  by  the  raihroad  company;  but  It  was 
held  that  he  was  entitied  to  damages  under 
the  statute  for  Injui?  to  a  building  upon  the 
lot,  done  by  blasting  a  ledge  of  rocks  In  the 
construction  of  the  railroad.  In  Ashby  v. 
Railroad  Co.,  5  Mete.  (Mass.)  368,  It  Is  said 
"that  parties  Interested  In  land  not  taken  for 
a  railroad,  but  so  near  as  necessarily  to  be 
damnifled  by  it,  are  entitied  to  damages." 
In  Parker  v.  Railroad,  3  Cush.  107,  it  was 
held  that  under  this  statute  the  railroad  was 
liable  for  the  draining  of  a  well  on  land  ad- 
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joining  tbe  railroad,  but  not  croeaed  by  It, 
when  an  Indlvldoal  ownv  of  tbe  land  taken 
would  not  have  been  liable  If  he  had  bo  used 
tbe  land  aa  to  drain  the  welL     Chief  Jus- 
tice Shaw  says:    "This  Is  a  remedial  provi- 
sion, and  Is  to  be  construed  liberally  to  ad- 
vance the  remedy.    It  Is  made  In  tbe  spirit 
of  the  declaration  of  rights,  giving  compensa- 
tion to  persons  sustaining  damages  for  tbe 
public  benefit    •    •    *   The  terms  of  the  sec- 
tion must  Include  damages  which  are  caused 
by  something  else  besides  taking  land  and 
materials,  because  damages  of  that  kind  are 
distinguished  from  the  former  by  the  word 
'or.'     So  the  word  'occasioned'  points  to  any 
damage  which  may  be  directly  or  indirectly 
caused  by  the  raUroad.    We  are  of  opinion, 
theref(x«,  that  the  party  who  sustained  an 
actual  and  real  damage,  capable  of  being 
pointed  out,  described,  and  appreciated,  may 
sue  a  complaint  for  compensation  tor  such 
damage."    In  Curtis  v.  Railroad  Co..  14  Al- 
len, 55,  the  same  doctrine  is  fully  set  forth 
by  Mr.  Justice  Hoar,  who  says:    "There  are 
damages  to  land  which  may  be  occasioned  by 
the  construction  or  maintenance  of  a  rail- 
road where  the  land  Is  not  taken,  and  yet 
where  the  acts  done  are  Justifiable,  and  nec- 
essarily Incident  to  the  grant  of  authority  to 
build  and  maintain  the  road.    For  such  acts 
tbe  railroad  company  are  not  answerable  aa 
wrongdoers,  but  tbe  remedy  of  the  party  In- 
jured is  by  a  petition  for  the  assessment  of 
his  damages  in  the  mode  provided  by  the 
statute."    In  Babcock  v.  Railroad  Co.,  9  Mete. 
(Mass.)  653-555,  Chief  Justice  Shaw,  referring 
to  Key.  St  c.  39,  K  45,  54,  56,  says,  "Upon 
this  principle.  It  has  been  decided  that  all 
persons— not  merely  those  whose  land  is  tak- 
en for  laying  out  the  road  and  for  supplying 
materials,  under  sections  54,  55,  but,  by  sec- 
tion 56.  all  persons  who  sustain  damage  by 
tbe  laying  out,  making,  or  maintaining  their 
road-Hshall  have  a  remedy  against  the  corpo- 
ration."   The  same  doctrine  Is  repeated  with 
elaboration  In  Proprietors  of  Locks  &  Canals 
V.  Nashua  &  U  R.  Corp.,  10  Cush.  385.    In 
Marsden  v.  Cambridge,  114  Mass.  490,  it  was 
held  that  where  a  street  was  laid  out  under 
Uen.  St  c.  43,  i§  14-16,  a  person  could  re- 
cover damages  under  the  statute  for  the  loss 
of  supiKirt  and  of  shelter  to  a  part  of  a  build- 
ing owned  by  htm,  because  the  other  part  of 
tbe  building,  and  the  land  under  It,  were 
taken  by  the  dty.   No  part  of  the  petitioner's 
land  or  building  was  taken.    The  opinion, 
without  assuming  to  determine  what  might 
t>e  the  rights  of  tbe  petitioner  against  the 
owner  of  the  adjacent  premises,  redts  tbe  de- 
cision entirely  upon  the  principles  laid  down 
in  Ashby  v.  Railroad  Co.  and  Parker  v.  Ball- 
road,  ubi  supra.    In  Trowbridge  v.  Brook- 
line,  144  Mass.  139,  10  N.  B.  796,  the  doctrine 
is  reaffirmed,  with  a  citation  of  tbe  authori- 
ties, and  applied  to  an  assessment  of  dam- 
ages under  the  statute  authorizing  the  con- 
struction of  sewers.   In  this  case  no  part  of 
tbe  {petitioner's  land  was  taken  for  tbe  sew- 


tr,  nor  entered  npMi;  nor  used  in  the  con- 
struction of  the  sewer;  nor  did  any  part  of  it 
abut  upon  any  portion  of  the  sewer,  nor  up- 
on any  land  taken  or  used  for  the  construc- 
tion thereof.  None  of  these  cases  are  treated 
as  exceptions  to  the  general  rule,  but  all  are 
dealfwlth  as  Illustrations  of  It  In  Collins 
V.  City  of  Waltham,  151  Mass.  190-198,  24  N. 
B.  327,  Mr.  Justice  Holmes  says:  "The  right 
to  compensation,  under  Pub.  St  c.  49,  {§  68,  79, 
is  not  confined,  in  terms,  to  owners  of  land 
adjoining  the  highway,  as  It  Is  In  chapter  52, 
{15.  It  would  be  going  pretty  far  to  deny 
compensation  for  damage  which  could  be  re- 
covered for  if  caused  by  a  private  person,  but 
we  shall  not  undertake  to  construe  the  stat- 
ute until  we  find  it  necessary  to  do  so,  be- 
yond saying  that  it  has  been  intimated  that 
compensation  might  be  recovered  under  It  for 
damage  of  this  character,  and,  so  far  as  we 
know,  ft  never  has  been  decided  that  the 
right,  whatever  It  may  be,  depended  upon 
the  lot's  touching  the  highway." 

The  rule  of  damages  to  be  applied  in  these 
and  similar  cases  was  stated  by  Chief  Justice 
Shaw,  in  Proprietors  of  Locks  &  Canals  v. 
Nashua  &  U  R.  Corp.,  10  Cush.  385,  391,  In 
these  WMds:  "All  direct  damage  to  real  es- 
tate by  passing  over  It  or  part  of  It,  or  which 
affects  the  estate  directly,  though  it  does  not 
pass  over  it,  as  by  a  deep  cut  w  high  em- 
bankment 80  near  lands  or  buildings  as  to 
prevent  or  diminish  the  use  of  them,  by  en- 
dangering the  fall  of  buildings,  the  caving  in 
of  earth,  the  draining  of  wells,  tbe  diversion 
of  water  courses,  so  far  as  these  are  neces- 
sary results  of  suitable  and  proper  works  to 
accomplish  the  enterprise  and  secure  the  jmb- 
llc  easement  which  is  the  object  of  the  char. 
ter;  also,  as  being  of  like  cbaract»,  the  nec- 
essary blasting  of  a  ledge  of  rocks  so  near 
the  houses  or  boUdlngs  as  to  cause  damage; 
running  a  track  so  near  them  as  to  cause  im- 
minent and  appreciable  danger  from  fire,  by 
obliterating  or  obstructing  private  ways  lead- 
ing to  houses  or  buildings.  These,  and  per- 
haps many  others  of  like  kinds,  which  par- 
ticular circumstances  may  present,  we  think, 
are  proper  subjects  for  the  assessment  of 
damages,  but  that  no  damage  can  be  assessed 
for  losses  arising  directly  or  Indirectly  from 
the  diversion  of  travel,— the  loss  of  custom  to 
turnpikes,  canals,  bridges,  and  taverns,  coach 
companies,  and  the  like,  nor  for  the  incon- 
veniences which  the  community  may  suffer 
in  common  from  a  somewhat  less  convenient 
and  beneficial  use  of  public  and  private  ways, 
arising  from  the  usual  and  ordinary  action  of 
railroad  trains,  and  other  natural  incidents." 
The  damages  whicb  are  excluded  from  con- 
sideration are— First,  those  that  are  remote 
and  consequential;  and,  secondly,  those  that 
affect  the  public  generally,  as  distinguished 
from  those  that  are  direct,  special,  and  pe- 
culiar. Damages  for  discontinuing  a  way 
are  allowed  under  the  statute  which  provides 
damages  for  laying  out  a  way.  Pub.  St  c. 
48,  U  14-16.   But  damages  are  not  allowed  if 
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the  land  does  not  abut  on  the  portion  of  the 
way  discontinued,  If  there  is  access  by  any 
public  way,  because  In  such  a  case  the  dam- 
age suffered  is  only  from  loss  of  the  enjoy- 
ment of  a  public  right,  which  is  also  suf- 
fered in  greater  or  less  degree  by  ^very 
member  of  the  community.  Hammond  t. 
County  Ck)m'r8,  154  Mass.  509,  28  N.  E.  902; 
Davis  T.  County  Com'rs,  153  Mass.  218,  26 
N.  B.  848.  So,  in  setting  off  benefits,  only 
those  that  are  direct  and  special,  as  dis- 
tinguished from  those  that  are  general,  are 
allowed.  Alien  v.  Charlestown,  109  Mass. 
a43-246;  Cross  v.  Plymouth  Co.,  125  Mass. 
557;  Parks  v.  Hampden,  120  Mass.  395.  Un- 
der the  betterment  act,  benefits  are  assessed 
upon  estates,  no  part  of  which  is  taken  for 
the  improTement  for  which  the  assessments 
are  made.    Pub.  St.  c.  51,  S  1. 

It  seems  to  me  that  no  one  reading  the  cases 
above  cited  can  doubt  that  at  the  time  of  the 
decision  In  Walker  v.  Railroad  Co.,  103  Mass. 
10,  it  was  the  settled  law  of  this  common- 
wealth that  direct  and  special  damages  to 
land  from  the  location  or  construction  of  a 
railroad  or  Iiighway  might  be  allowed  as  well 
when  no  part  of  the  petitioner's  property  was 
taken  as  when  the  land  damaged  was  the  re- 
mainder of  a  lot  from  which  a  part  had  been 
cut  off  by  the  location.  If  It  were  not  for  cer- 
tain dicta  found  in  that  case,  and  in  two  or 
three  recent  cases  which  have  adopted  the 
same  language,  I  think  no  one  would  ques- 
tion that  this  is  the  law  of  Massachusetts  to- 
day. The  adjudication  in  this  case  was  clear- 
ly correct,  for  the  testimony  admitted  under 
exception,  and  the  Instruction  of  the  sheriff, 
allowed  the  Jury  to  include  in  their  assess- 
ment damages  which  were  general,  and  not 
direct  or  speciaL  But  ttie  statement  of  the 
learned  Judge  that,  if  no  part  of  the  peti- 
tioner's land  had  been  taken,  he  would  have 
had  no  right  to  recover  the  particular  dam- 
ages claimed,  was  purely  obiter.  He  was 
dealing  with  a  claim  for  damages  from  noise, 
dust,  and  smoke  by  one  from  whom  land  had 
been  taken,  and  it  seems  to  me  that  he  fell 
into  an  error  on  account  of  the  nature  of  the 
damages  claimed.  He  recognlssed  the  rule 
that.  In  addition  to  the  value  of  the  land  tak- 
en, a  petitioner  is  entitled  to  recover  his 
damages  growing  out  of  the  use  for  which 
the  land  la  taken.  See,  also,  Presbrey  r. 
Railroad  Co.,  Id.  1.  But  a  part  of  the  annoy- 
ances for  which  compensation  was  asked 
were  suffered,  not  in  the  occupation  or  use  of 
the  property,  but  in  going  and  coming  over 
the  public  streets.  In  tarrying  and  visiting  in 
the  neighborhood,  and  in  other  ways  in  which 
they  were  common  to  the  whole  community, 
altliough  the  petitioner  suffered  them  in 
greater  degree  than  those  who  lived  further 
off.  It  is  clear  that  such  damages  are  not 
a  subject  for  compensation.  That  the  Judge 
had  these  In  mind  appears  not  only  from  the 
language  of  the  opinion  in  this  case,  but 
from  that  in  Presbrey  v.  Railroad  Co.,  103 
Mass.  1-6.    Damage  suffered  directly  In  the 


occupation  and  use  of  the  petitioner's  prc^wr- 
ty  is  of  a  different  kind.  The  statement  of 
the  Judge,  taken  In  its  broadest  meaning, 
would  allow  a  railroad  company  to  establish 
a  freight  yard  under  the  windows  of  a  valua- 
ble dwelling  house,  if  it  took  no  part  of  the 
owner's  land,  and,  by  switching  and  making 
up  trains  at  all  hours  of  the  night,  to  create  a 
nuisance  tenfold  greater  than  the  ringing  of 
the  factory  bell  which  was  enjoined  In  Davis 
T.  Sawyer,  133  Mass.  289.  The  injury,  al- 
though of  a  similar  bind,  might  be  far  greater 
than  that  for  which  recovery  was  Iiad  at 
the  common  law  In  Wesson  v.  Iron  Co.,  13 
Allen,  95.  For  all  this,  destructive  of  bis 
property  though  it  might  be,  the  petitioner 
would  be  remediless,  because  the  legislature 
had  authorized  it  under  a  statute  which  gave 
him  no  compensation.  In  the  same  opinion 
the  Judge  stated  a  rule  for  assessing  such 
damages  to  a  person  from  whom  land  is  tak- 
en. He  said  that  depreciation  of  value  from 
such  causes  should  be  considered  so  far  as 
It  is  due  to  proximity  secured  by  means  of 
taking  a  part  of  the  petitioner's  land,  and 
would  not  have  resulted  but  for  such  taking. 
This  has  been  understood  to  mean  that,  in- 
stead of  assessing  the  whole  of  a  petitioner's 
damages,  the  court  should  allow  him  his  ac- 
tual damages,  less  the  amount  which  he 
would  have  suffered  if  the  location  of  the  i-all- 
road  were  Just  outside  of  his  boundary.  If 
the  petitioner's  land  Is  a  large  parallelogram, 
and  a  railroad  Is  located  exactly  in  the  mid- 
dle of  it,  he  is  to  be  allowed,  under  this  rule, 
for  noise  and  dust  and  smoke,  his  actual 
damages,  diminished  by  what  his  damages 
would  have  been  if  the  railroad  ran  along 
the  line  of  his  land,  outside  of  it.  lUs  land 
on  one  side  may  be  of  such  a  character  that 
he  would  suffer  no  damage  if  the  railroad 
ran  Just  outside  of  it,  while  on  the  other  side 
it  may  be  such  that  he  would  suffer  as  much 
from  a  railroad  Just  outside  of  it  as  from  one 
in  the  middle  of  the  tract  To  which  side 
shall  the  Jury  go  for  their  subtrahend?  If 
they  take  the  hypothetical  damages  from  one 
side,  there  will  be  little  or  nothing  to  sub- 
tract, and  he  wiU  receive  all  his  actual  dam- 
ages. If  they  take  them  from  the  other,  the 
amount  to  be  deducted  equals  the  minuend, 
and  he  wUl  get  nothing.  I  can  see  nothing 
reasonable  in  a  rule  which  makes  the  amount 
of  the  damages  to  be  allowed  to  a  claimant 
depend  upon  the  question  whether  he  would 
have  suffered  much  or  little  if  the  location 
had  been  in  one  place  or  another  Just  outside 
of  bis  farm  or  lot.  It  seems  to  me  that  the 
amount  to  be  disallowed  should  be  the  general 
damages  which  he  suffera  as  one  of  the  com- 
munity, who  happens  to  be  much  in  that 
vicinity,  as  distinguished  from  those  that  he 
suffers  directly  in  the  use  and  occupation  of 
his  property.  The  nature  of  the  damages 
claimed  has  no  relation  to  the  question 
whether  the  location  runs  an  inch  apon  the 
petitioner's  land,  or  is  an  inch  away  from  it. 
In  attempting  to  meet  the  dlfilculty  in  his 
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mind,  the  Judge  stated  a  distinction  \rhlch 
made  the  rights  of  a  petitioner  depend  upon 
whether  any  of  his  land  was  taken;  and  aft 
orwards,  for  one  from  whom  land  had  been 
taken,  he  stated  another  distinction,  which 
made  his  rights  depend  upon  the  natnre  and 
condition  of  his  property  at  a  distance  from 
the  railroad  along  his  bonndary  line.  I  do 
not  think  that  either  of  these  propositions  has 
ever  been  adjudicated  by  this  court,  and  I  do 
not  know  of  but  one  or  two  decisions  In  which 
it  can  reasonably  be  contended  that  either 
of  them  was  Inyolved.  There  are  cases  In 
which  they  have  been  assumed  In  the  opin- 
ion to  be  correct,  and  have  been  repeated,  but 
never  with  any  discussion  of  the  earlier  au- 
thorities. I  do  not  think  the  court,  in  Walk- 
er V.  Railroad  Co.,  Intended  to  overrule  the 
former  decisions  without  referring  to  them. 
That  there  was  no  such  intention  seems  cer- 
tain when  we  notice  that  the  judge  who  wrote 
the  opinion  in  tliat  case  wrote  also  the  opin- 
ion in  the  later  case  of  Marsden  v.  Cambridge, 
ubl  supra,  reaffirming  the  earlier  decisions. 
Nor  do  I  think  that  there  bas  been  any  such 
repetition  of  these  dicta  as  should  be  held 
to  have  clianged  the  policy  of  the  common- 
wealth in  regard  to  the  assessment  of  dam- 
ages In  such  cases.  I  prefer  to  hold  that 
these  equitable  principles,  applied  and  fully 
reaffirmed  in  the  late  case  of  Trowbridge  v. 
Brookllne,  144  Mass.  139.  10  N.  B.  796,  are 
still  the  law  that  should  govern  us. 

As  I  understand  the  fundamental  principles, 
the  taking  of  land  for  a  highway  or  a 
railroad  Involves— First,  the  acquisition  of  the 
title;  and,  secondly,  the  appropriation  to  a 
use.  Damages  caused  by  the  taking,  con- 
sidered merely  as  the  acquisition  of  a  title, 
concern  only  those  whose  land  is  taken. 
Damages  caused  by  an  appropriation  to  a  use 
concern  everybody  to  whose  property  a  di- 
rect and  special  detriment  Is  caused  by  the 
use.  Damages  of  the  first  class  Include,  not 
only  the  value  of  the  land,  considered  by  it- 
self alone,  but,  as  I  have  already  pointed  out. 
Its  value  for  use  in  connection  with  that  from 
which  it  is  taken,  as  affecting  Its  size  and 
shape.  Damages  caused  by  the  use  to  which 
the  land  Is  to  be  put  are  entirely  apart  from 
the  mere  change  of  title.  They  are  allowed 
becanse  the  use  causes  detriment  to  property 
owners  In  the  vicinity.  Of  course,  only  those 
owning  land  near  the  road  can  be  so  affected 
In  their  property,  but  If  one  is  so  affected 
he  should  receive  compensation.  In  this  par- 
ticular, one  who  has  parted  with  a  title  to 
land,  and  been  fully  paid  for  it,  Is  no  more 
deserving  than  one  from  whom  no  land  has 
been  taken.  It  Is  important  to  decide  cases, 
80  far  as  possible,  upon  principles  of  general 
application.  It  would  be  possible  to  hold  in 
These  cases  that  no  damages  are  ever  to  be  al- 
lowed that  are  caused  by  such  a  use  as  might 
lawfully  be  made  by  an  individual  proprietor. 
But  it  lias  never  been  so  held  in  this  com- 
monwealth, and  there  are  many  cases  to  the 
contrary.    It   might  be  held    that  damages 


from  the  use  should  always  be  allowed  to 
persons  who  are  also  paid  for  a  title,  and  not 
to  any  others.  But  this  would  be  an  arbi- 
trary and  unjust  rule,  which  Is  In  conflict 
with  our  decisions.  It  might  be  held  that 
certain  kinds  of  damage  shall  be  allowed, 
whether  the  petitioner's  land  is  taken  or  not, 
and  that  damage  of  certain  other  kinds,  al- 
though direct  and  special,  and  greater  in 
amount,  shall  never  be  allowed.  But  I  know 
no  warrant  In  law  or  Justice  for  such  a  rule, 
and,  among  the  classes  of  special  and  peculiar 
damages  which  are  real  and  substantial,  I 
know  not  what  should  receive  favor,  and 
what  should  be  rejected.  I  think  it  can  make 
no  dlfCerence^  in  law,  whether  the  effect  of 
an  injury  is  felt  above  or  below  the  surface 
of  the  ground;  whether  It  comes  from  blast- 
ing a  ledge  of  rocks,  as  in  Dodge  v.  County 
Com'rs,  or  from  draining  a  well,  as  In  Park- 
er V.  Railroad.  If  a  foot  In  width  of  the  pe- 
titioners' land  had  been  taken,  and  a  high 
embankment  had  been  built  along  the  front  of 
their  houses  and  lots,  there  Is  no  doubt,  under 
all  of  the  authorities,  that  the  damage  to 
their  property  caused  by  the  embankment 
would  be  allowed  them,  although  an  adjacent 
individual  owner  might  have  built  it  upon  bis 
land  without  liability.  If  the  embankment 
had  been  built  upon  the  street,  without  taking 
any  land,  full  damages  would  have  been  al- 
lowed for  the  change  of  grade.  Pub.  St  c. 
62,  !  lis.  I  know  no  good  reas<Hi  why  the 
distance  of  a  few  fact  between  the  property 
of  the  petitioners  and  the  embankment  should 
affect  their  rights  otherwise  than  to  diminish 
the  amount  that  should  be  allowed  them. 

I  am  authorized  to  state  that  Mr.  Justice 
MORTON  concurs  In  this  opinion. 


(164  Mam.  S68) 
LINCOLN  V.  COMMONWEALTH. 

(Supreme  Judicial  Court  of  MasBachusettB. 
Suffolk.     Oct.  16,  1895.) 

Land  Taken  for  Sewbb  — Remedt  of  Owsbb  — 

Hbaburb  of  Damaobs — Bbparatb  Tracts — 

EviDENOB— Expert  Exowlbdoe. 

1.  Tlie  fact  that  in^'uir  complained  of  by 
a  landowner  for  the  taking  of  land  for  a  sewer 
would  be  a  nuisance  but  for  the  statute  author- 
izing the  construction  of  the  sewer,  does  not 
preclude  the  owner  from  proceeding  under  the 
statute  to  obtain  his  damages. 

2.  Injury  to  land,  arising;  from  the  prox- 
imity of  a  sewer,  so  far  as  it  is  due  to  prox- 
imity secured  by  the  taking  of  part  of  tlie  land, 
and  would  not  have  resulted  but  for  such  tak- 
ing, may  be  considered  in  determining  the  own- 
er s  damages  for  the  taking,  though  similar  in- 
Jury  would  not  be  paid  for  if  no  land  had  been 
taken. 

3.  St.  1889.  c.  489,  g  4,  relating  to  the  Met- 
ropolitan sewer,  and  requiring  ute  common- 
wealth to  pay  all  damages  sustained  by  reason 
of  the  taitfng  of  land  for  sewer  purposes,  does 
not  limit  the  rule  that  depreciation  in  value  of 
land,  arising  from  the  proximity  of  a  sewer,  so 
far  as  it  is  due  to  proximity  secured  by  taking 
part  of  the  land,  and  would  not  have  resulted 
but  for  such  taking,  may  be  considered  in  de- 
termining the  owner's  damages  for  the  taking. 

4.  The  fact  that  the  proximity  of  a  sewer 
has  a  detrimental  effect  on  land,  part  of  which 
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was  taken  for  the  construction  of  the  sewer,  so 
far  as  the  Injury  is  due  to  proximity  secured  by 
the  taking  of  such  part,  and  would  not  hare 
resulted  but  for  such  taking,  should  not,  in  de- 
termining the  owner's  damages  for  the  taking,  be 
excluded  as  hann  merely  anticipated  from  the 
future  use  of  the  sewer. 

5.  On  an  issue,  in  condemnation  proceed- 
ings, whether  the  construction  of  an  OTerflow 
on  land  taken  for  the  Metropolitan  sewer  was 
necessary  or  reasonably  probable,  it  was  prop- 
er to  admit  an  item  for  sand  sump  and  over- 
flow in  the  estimate  of  cost  of  the  sewer  by  the 
engineer  in  his  report  attached  to  the  report 
of  the  state  board  of  health,  which  was  adopt- 
ed by  the  act  under  which  the  proceeding  was 
taken. 

6.  The  mere  intervention  of  a  way,  legally 
•pfitablished,  but  not  visible  on  the  surface  of 
the  ground,  over  a  tract  of  land,  does  not  pre- 
"vent  the  tract's  being  considered  as  a  whole  in 
'determining  the  damages  arising  from  the  tak- 
ing of  part  to  the  remainder  thereof. 

7.  An  owner  whose  land  was  taken  by  the 
commonwealth  was  qualified  to  testify  as  to 
the  value  of  the  land,  without  proof  of  expert 
knowledge  on  his  part. 

Exceptions  from  superior  coart,  Suffolk 
county. 

Action  by  Charles  S.  Lincoln,  executor  of 
Orrty  A.  Taft,  against  the  commonwealth, 
tor  the  assessment  of  damages  for  the  tak- 
ing of  land  by  the  board  of  metropolitan 
sewerage  commlsalonera  for  the  construction 
of  a  sewer.  There  was  a  verdict  for  peti- 
tioner, and  respondent  excepts.  Exceptions 
overruled. 

Charles  S.  Lincoln  and  Elder,  Walt  & 
Whitman,  for  petitioner.  John  D.  Long 
and  Wm.  D.  Turner,  for  the  Commonwealth, 

HOLMES,  J.  This  case  brings  before  us 
once  m(H-e  the  question  of  the  rule  of  dam- 
ages to  be  applied  when  land  Is  taken,  and 
the  purpose  for  which  It  is  taken  Is  BU(di 
that  adjoining  land  of  the  same  owners  Is 
made  less  In  value.  The  matter  was  dis- 
cussed In  the  former  decision  of  this  case 
(33  N.  E.  1046),  but  we  will  state  our  views 
once  more,  in  the  hope  of  making  them 
somewhat  clearer. 

When  the  legislature  authorizes  some- 
thing to  be  done  lu  the  neighborhood  of  a 
plalntlflTs  land  which  diminishes  its  value, 
but  which  would  not  be  actionable  at  com- 
mon law  If  done  by  a  neighboring  owner, 
if  the  statute  provides  no  compensation,  the 
plaintiff  cannot  claim  any  under  the  consti- 
tution, because  what  Is  done  does  not 
amount  to  a  taking.  And  even  if  the  thing 
anthorieed  would  be  actionable  at  common 
law,  and  a  nuisance,  but  for  the  statute, 
still  It  Is  not  necessarily  a  taking;  and,  un- 
less It  does  amount  to  that,  no  compensa- 
tion can  be  recovered  if  the  statute  does 
not  give  It  Tltus  v.  City  of  Boston,  161 
MiM.  209,  36  N.  B.  793.  See  Bacon  ▼. 
City  of  Boston,  154  Mass.  100,  102,  28  N.  B. 
9;  Railway  Co.  v.  Ogllvy,  2  Macq.  H.  L. 
Cas.  229,  235;  RIcket  v.  Railway  Co.,  L.  R. 
2  H.  L.  175.  187.  If  what  Is  done  does 
amount  to  a  taking,  of  course.  If  the  statute 
gives  no  compensation,   an  action   can  be 


maintained,  since  the  legislature  cannot  au- 
thorize property  to  be  taken  without  being 
paid  for. 

The  question  what  the  statute  gives  com- 
pensation for  is  a  matter  of  construction. 
But,  as  the  phraseology  is  likely  to  be  some- 
what general,  It  Is  desirable  that  a  general 
rule  should  be  applied.  Such  a  rule  ex- 
ists in  England,  but  under  our  decisions 
there  are  difficulties,  which  are  mentioned 
in  Stanwood  v.  City  of  Maiden,  157  Mass. 
17,  32  N.  E.  702,  and  Taft  v.  Com.,  158  Mass. 
526,  547.  548,  33  N.  E.  1046.  In  the  former 
of  these  cases  the  English  rule  is  stated  a 
Uttle  too  broadly.  157  Mass.  18,  32  N.  E. 
702.  One  thing  seems  pretty  clear,  however, 
and  that  la  that.  If  the  damages  complained 
of  would  be  a  nuisance  but  for  the  statute, 
a  court  should  be  more  ready  to  find  a  rem- 
edy under  the  act  than  In  a  case  of  dam- 
num absque  Injuria  at  common  law.  We 
mention  this  because  the  contrary  assump- 
tion seems  to  be  made  In  the  third  and  sixth 
requests  of  the  respondoit,  the  former  of 
which  was  given  by  the  court.  If  the  nui- 
sance. Instead  of  being  a  necessary  conse- 
quence of  what  the  act  allows.  Is  a  result 
of  mismanagement,  the  case  Is  different. 
Badger  v.    City  of  Boston,  130  Mass.   170. 

Statutes  like  the  presoit,  which  contem- 
plate a  taking  of  land,  generally  do  not  pro- 
vide for  compensation  unless  tbere  is  a  tak- 
ing; and  therefore,  in  proceedings  under 
the  act,  some  of  the  platntUC's  land  must 
have  been  taken.  In  order  to  give  him  a 
standing  In  court.  Whether  thia  is  just  or 
not,  so  long  as  It  Is  within  the  limits  of 
the  constitution.  Is  not  for  us  to  consider. 
It  is  enough  for  us  that  this  condition  gen- 
erally Is  found  In  the  words  of  the  act 
See  Rand  v.  City  of  Boston  (decided  this 
day)  41  N.  B.  484.  If,  however,  a  part  of  the 
plaintiff's  land  has  been  taken,  his  locus 
standi  Is  established,  and  the  question  of 
construction  just  referred  to  arises,— as  to 
what.  If  any,  damages  shall  be  allowed  for 
the  harm  to  his  adjoining  land.  Assuming 
that  none  of  the  damages  claimed  could  be 
recovered  under  the  act,  but  for  the  taking, 
one  naturally  asks,  why  should  the  taking 
of  adjoining  land  make  a  dltterence?  The 
question  has  been  asked  a  great  many 
times,  and  the  difficulty  will  be  found  forci- 
bly stated  by  Lord  Esher  in  Reg.  v.  Essex. 
17  Q.  B.  Dlv.  447,  452.  If  such  a  difference 
is  to  be  made,  the  foundation  for  It  must  be 
found  In  the  words  of  the  statute.  It  may 
be  said,  to  be  sure,  that  the  plaintiff  gets 
no  more  than  justice,  even  If  others  get  less 
(see  Blesch  v.  Railway  Co.,  48  Wis.  168, 
189,  2  N.  W.  113;  Essex  v.  Board,  14  App. 
Cas.  153,  177);  and  that  when  he  Is  com- 
pelled to  sell  the  land,  we  ought  to  consider 
all  that  he  naturally  would  consider  In  fix- 
ing the  price  for  a  voluntary  sale.  A  sug- 
gestion has  been  made  that  the  injurious  af- 
fecting of  the  plaintiff's  land  by  the  use  of 
the  land  taken,  as  distinguished  from  the 
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.oHtBtractlon  ot  the  works,  is  a  particular 
Injury,  different  in  kind  from  tbat  wblch  is 
suffered  by  tlie  rest  of  the  world.  Id.  163, 
161,  162.  But  the  distinction  remains  a 
somewhat  arbitrary  one.  The  case  In  which 
It  was  laid  down  under  the  English  statutes 
(In  re  Stockport,  T.  &  A.  By.  Ca,  33  Law  J. 
Q.  B.  251)  was  criticised  often  before  it  final- 
ly was  accepted,  although  there  is  no  doubt 
that  now  it  is  settled  law  (Beg.  v.  Essex, 
17  Q.  B.  Div.  447;  Id.,  sub  nom.  Essex  T. 
Board,  14  App.  Oas.  153,  162,  164,  160,  173, 
178).  And  it  is  to  be  noticed  that  Lord 
Westbuiy,  Lord  Bramwell,  and  some  oth- 
er Judges,  vainly  insisted,  with  a  good  deal 
of  energy,  tbat  the  language  of  the  statutes 
allowed  dmilar  compensation  when  no  land 
was  taken,  even  if  at  common  law  there 
would  have  been  no  right  of  action.  Bicket 
V.  Railway  Co.,  L.  B.  2  H.  L.  175,  202; 
Essex  V.  Board,  14  App.  Cas.  153,  170,  17 
Q.  B.  Dlv.  477,  450;  Buccleuch  v.  Board, 
L.  R.  5  H.  L.  418,  461;  Railway  Co.  v. 
Brand,  L.  R.  4  H.  L.  171,  215,  et  seq. 

Some  damages  are  allowed  by  our  deci- 
sions which  could  not  be  suffered  except  by 
reason  of  the  taking.  The  lot  from  which  a 
part  is  taken  Is  considered  as  one  whole,  as 
It  is  in  England.  Maynard  v.  City  of  North- 
ampton, 167  Mass.  218,  31  N.  E.  1062.  A  dis- 
advantageous change  In  the  shape  or  size 
of  what  remains,  clearly,  is  a  matter  for 
compensation.  And  the  principle  which 
warrants  such  allowances  was  held,  logic- 
ally enough,  in  Walkar  v.  Bailroad  Co.,  103 
Mass.  10^  15,  to  extend  to  considering  de- 
predation of  value  arising  from  the  prox- 
imity of  a  railroad  and  the  running  of 
trains,  "so  flir  as  it  Is  due  to  proximity  se- 
cured by  means  of  taking  a  part  of  the 
petitioner's  land,  and  would  not  have  re- 
salted  but  for  such  taking,"  although  it  is 
settled  that  similar  depreciation  would  not 
be  paid  for  if  no  land  had  been  taken.  Pres- 
brey  v.  Ballway  Co.,  103  Mass.  1;  Fay  v. 
Aqueduct  Co.,  Ill  Mass.  27;  Sawyer  v. 
Davis,  136  Mass.  238,  242;  Taft  v.  Com.,  158 
Maas.  526,  547,  33  N.  E.  1046;  Band  v.  City 
of  Boston,  ubi  supra.  This  rule  is  narrower 
than  tliat  laid  down  in  the  Wisconsin  and 
English  ca«es,  and  if  it  is  open  to  the  ob- 
jection that  it  Is  hard  to  apply,  and  too 
refined  for  practical  purposes,  at  least  it 
has  the  advantage  of  cutting  down,  and,  in 
theory,  of  doing  away  with,  the  anomaly 
which  those  cases  recognize.  To  that  extent 
the  damage  could  not  have  been  suffered 
but  for  the  taking  of  the  plaintiff's  land, 
whereas,  for  similar  works  Just  outside  the 
plaintiff's  land,  he  could  not  have  recovered, 
in  the  case  supposed,  either  at  common  law 
or  by  the  constitution.  The  rule  laid  down 
gives  the  damages,  but  only  the  damages 
due  to  the  taking  of  the  plaintiff's  land.  It 
is  true  that  the  works  might  not  have  been 
constructed  at  all,  if  they  had  not  been 
put  where  they  were;  but  this  considera- 
tion is  met  by  the  fact  that  if  they  bad  been 


constructed  Just  outside  bis  land  the  plain- 
tiff would  have  suffered  no  wrong  under  the 
constitution,  or  at  common  law,  if  no  stat- 
ute had  been  passed,  and  would  have  had 
no  remedy  under  the  statute.  At  all  events, 
the  Massachusetts  rule  has  been  in  force 
too  long  now  to  be  questioned.  It  lias  been 
repeated  in  many  cases,  and  recently  was 
acted  on  In  the  former  decision  of  the  case 
at  bar.  Taft  v.  Com.,  158  Mass.  526,  548, 
33  N.  E.  1046;  Drury  v.  Railroad  Co.,  127 
Mass.  671,  583,  584;  Johnson  v.  Boston,  130 
Mass.  452,  454;  Pierce  v.  Drew,  136  Mass. 
75,  85;  CasBldy  v.  Ralkoad  Co.,  141  Mass. 
174,  178,  5  N.  E.  142;  Wellington  v.  Ball- 
road  Co.,  158  Mass.  185,  189,  33  N.  E.  393; 
Titus  V.  City  of  Boston,  161  Mass.  209,  212, 
36  N.  E.  79a 

The  statute  under  which  these  proceedings 
took  place  requires  the  commonwealth  to  pay 
"all  damages  that  shall  be  sustained  by  any 
person  or  corporation  by  reason  of  such  tak- 
ing." St  1889,  c.  439,  f  4  (amended,  after 
the  present  taking,  by  St  1890,  c  270).  It 
is  enough  to  say  that  these  w<»rdB  certainly 
do  not  look  to  any  diminiition  of  the  liability 
for  taking,  as  it  was  construed  by  the  deci- 
sions rendered  before  the  passage  of  the  act. 
The  commonwealth  had  nothing  to  complain 
of  In  the  general  tenor  of  tlie  Instructions  to 
the  Jury. 

The  respondent  suggests  that  harm  antici- 
pated from  the  future  use  of  the  sewer  can- 
not be  allowed  for  under  the  head  of  dam- 
ages caused  by  the  taking.  Some  of  the 
difficulties  hinted  at  in  our  former  dedsion 
(158  Mass.  549,  33  N.  E.1049)  are  stated  more 
at  length  by  the  lord  chancellor  in  Essex  v. 
Board,  14  App.  Cas.  153;  but  the  discusdon 
there  brings  out  plainly  what  any  one  who 
considers  the  matter  must  see,— that  it  is  im- 
possible to  drawa  sharp  linel>etweentheiwe8- 
ent  and  anticipations  of  the  future.  All  val- 
ues are  anticipations  of  the  future.  If  a 
Jury  is  of  opinion  tbat  the  proximity  of  a 
sewer  has  a  detrimental  effect,  similar  to 
that  of  the  proximity  of  the  railroad  in 
Walker  v.  Bailroad  Co.,  it  may  allow  for  it. 
within  the  limits  stated,  on  the  same  grounds 
as  in  Walker's  Case.  It  is  true  tliat  a  Jury 
ought  not  to  speculate  on  the  mere  possibility 
tliat  land  may  be  put  to  disagreeable  uses. 
But  when  land  is  taken,  and  must  be  used 
for  a  particular  purpose,  the  reasonably  prob- 
able consequences  of  a  lawful  use  for  that 
purpose  must  be  taken  into  consideration. 
See  First  Parish  In  Wobum  v.  Middlesex  Co., 
7  Gray,  106,  109;  In  re  London,  T.  &  S.  Bail- 
way  Co.,  24  Q.  B.  Div.  326,  330,  331;  Essex 
V.  Board,  14  App.  Cas.  153, 178. 

The  foregoing  general  considerations  meet 
a  part  of  the  argument  addressed  to  us  on 
behalf  of  the  commonwealth.  It  remains  for 
us  to  deal  with  the  exceptions  specifically, 
so  far  as  they  need  mention.  The  first  rul- 
ing requested  was  that  there  was  no  evidence 
that  the  construction  of  an  overflow  on  the 
land  taken  was  necessary,  or  reasonably  prob- 
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able.  In  connection  with  this  may  be  men- 
tioned an  exception  to  the  admission  of  tlie 
item  for  "sand  smnp  and  overflow,  Stilrley 
gut,"  In  the  estimate  of  cost  of  the  North 
Metropolitan  Sewerage  System  by  the  engi- 
neer, Mr.  Carson,  in  his  report  attached  to 
the  report  of  the  state  board  of  heaitb,  which 
latter  is  adopted  and  made  the  fomidation  of 
the  act  of  1889,  nnder  which  these  proceed- 
higs  take  place  (St  1889,  c.  439,  §  3).  The 
report  approves  the  estimate  of  Mr.  Carson, 
and  appends  hia  report.  We  see  no  reason 
why  the  document  was  not  admissible.  But 
the  testimony  was  nncontradicted  ttiat  the 
plan  had  been  changed  in  this  particolar,  and 
the  truth  of  this  testimony,  practically,  was 
assumed  by  the  Judge  in  his  charge.  If  the 
jury  were  to  find  that  the  possibility  of  an 
overflow  on  the  land  taken  was  an  element 
to  be  considered,  they  hardly  could  have  done 
so  except  on  the  ground  tliat  in  their  opinion 
it  was  a  probable  or  not  improbable  conse- 
qaence  of  the  general  scheme  as  presented  to 
them  by  the  evidence  and  their  view,  what- 
ever the  engineers  might  say.  They  had  a 
right  to  form  their  own  opinion  upon  the 
matter,  and  if  that  was  their  opinion  they 
had  a  right  to  act  upon  it,  even  if  every  ex- 
pert assured  them  that  nothing  of  the  Idnd 
was  to  be  expected,  since  such  a  use  of  the 
land  was  within  the  rights  taken  by  the  com- 
monwealth. 

Nothing  further  needs  to  be  said  as  to  the 
second,  third,  fourth,  fifth,  and  sixth  re- 
quests. We  do  not  see  anything  in  the  case 
calling  for  the  seventh  ruling  asked,— that 
there  was  no  evidence  tliat  the  uses  for  which 
the  land  was  takot  were  inconsistent  with 
the  laying  out  of  a  way  over  the  same  "by 
the  pr<9er  authorities."  No  doubt,  the  leg- 
Idature  could  authorize  such  a  way.  The 
request  did  not  require  any  more  exact  prop- 
osition. We  perceive  no  advantage  which 
the  commonwealth  would  have  gained  from 
having  that  statement  made. 

The  eighth  ruling  asked  was  that  the  land 
on  the  opposite  side  of  the  public  street  could 
not  be  considered  as  part  of  the  remaining 
land  of  the  petitioner,  for  damages  to  which 
he  could  recover  in  this  proceeding.  No 
doubt,  there  are  many  cases  in  which  the 
court  is  able  to  see,  from  the  way  In  which 
th^  are  divided  and  used,  that  different  par- 
cels of  land,  even  if  ttiey  adjoin  one  anotb», 
are  to  be  regarded  as  distinct.  Wellington 
V.  Railroad  Co.,  158  Mass.  185,  33  N.  E.  393; 
Todd  V.  Railroad  Co.,  78  111.  530.  But  the 
question  is  a  practical  one,  and  the  mere  in- 
tervention of  a  way  legally  established,  but 
not  visible  on  the  surface  of  the  ground, 
is  not  conclusive.  If,  as  here,  the  whole  es- 
tate was  practically  one,  the  plaintiff  is  en- 
titled to  have  the  damage  to  the  whole  of  it 
considered.  As  was  said  by  Dixon,  C.  J., 
we  are  to  look  at  the  land,  and  not  at  the 
map,  to  ascertain  the  plaintiff's  damages. 
Welch  V.  Railway  Co.,  27  Wia  108, 112;  Rail- 
road Co.  y.  Owen,  25  Kan.  419,  421;  Ham  v. 


Railway  Co.,  61  Iowa,  716,  17  N.  W.  157; 
Railroad  Co.  v.  Murphy,  19  Minn.  600  (GIL 
433);  Essex  ▼.  Board,  14  App.  Cas.  163,  162, 
167;  Whitney  v.  City  of  Boston,  98  Mass. 
312,  316. 

Nothing  needs  to  be  added  concerning  the 
ninth  request,  in  view  of  the  instructions 
given.  The  only  other  exception  was  to  the 
admission  of  the  owner's  (Taft's)  testimony 
as  to  the  fair  rental  value  of  the  property. 
As  an  owner,  he  was  qualified  to  testifv  as 
to  the  value.  Blaney  v.  City  of  Salem.  160 
Mass.  303,  35  N.  E.  858.  And  the  rental 
value  may  be  stated  as  a  reason  for  or  as  a 
means  of  arrivbig  at  the  value  of  the  land. 

Exceptions  overruled. 

KNOWLTON  and  MORTON,  JJ.,  agree  to 
the  result  in  this  case,  but  dissent  from  some 
parts  of  the  reasoning,  for  reasons  ttiat  ap- 
pear In  the  dissenting  opinion  in  Rand  v.  City 
of  Boston  (decided  this  day)  41  N.  E.  4S4. 


(147  N.  T.  215) 

McOLURH  V.  LEVY. 
(Court  of  Appeals  of  New  Tork.     Oct.  8,  1895.) 

cobposatiohb — ^appbopbiatiok  ov  assbts  bt 
Officeb. 
The  president  purchased  of  a  corpora- 
tion its  nonneeotiable  notes,  with  knowledge 
that  the  consideration  therefor  liad  failed,  and 
that  the  corporation  was  insolvent.  After- 
wards he  procured  the  adoption  by  the  board  of 
directors  of  a  resolution  authorizing  the  pay- 
ment of  such  notes,  and  on  obtaining  a  cne^ 
he  resigned  the  presidency.  Hdd,  that  he  waa 
liable  for  the  amount  so  received,  as  having  ob- 
tained it  by  fraud. 

Appeal  from  supreme  court,  general  term. 
First  department. 

Action  by  Davis  McClure,  as  temporary 
receiver  of  the  Life  Union,  against  Louis  P. 
Levy.  From  a  judgment  of  the  general 
term  (29  N.  Y.  Supp.  352)  affirming  a  judg- 
ment entered  on  a  verdict  directed  in  favor 
of  plaintiff,  defendant  appeals.    Affirmed. 

Edward  Browne,  for  appelant.  Frederick 
Geller,  tor  respondent 

BARTLETT,  J.  This  is  an  appeal  from  a 
Judgment  and  order  of  the  general  t»m. 
First  department,  affirming  Judgment  on  a 
directed  verdict  for  plaintiff,  and  affirming 
order  denying  motion  for  a  new  trial.  The 
plaintiff,  as  receiver  of  tbe  Life  nni4Mi,  an 
insolvent  insurance  company  conducted  on 
the  assessment  plan,  sued  to  recover  ot  de- 
fendant the  sum  of  $10,141.06  of  the  funds 
of  the  company,  alleged  to  have  been  em- 
bezzled and  converted  by  him  while  its  presi- 
dent At  the  close  of  the  evidence  each  par- 
ty asked  for  a  directed  verdict  so  that  the 
facts  most  favorable  to  the  plaintiff  must  lie 
taken  as  proved. 

It  appears  that  early  In  1891  the  affairs  of 
the  Life  Union  were  In  an  unsatisfactory 
condition,  the  membership  was  falling  off, 
and  it  was  deemed  essential  that  something 
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sbonld  be  done  to  enlarge  and  extend  its 
bualnesB.  A  special  meeting  of  tbe  directors 
was  called  for  April  10,  1801,  at  which  It 
was  resolved,  after  reciting  that  an  opportu- 
nity presented  "of  securing  the  Flour  City 
Life  Association,  of  Rochester,  N.  Y.,  for 
the  sum  of  $40,000,"  that  such  purchase 
should  be  made,  and  to  effect  It  the  Life 
Union  shoxild  execute  its  notes  for  $35,000, 
at  6  per  cent.,  in  amounts  not  less  than 
$1,000  each,  payable  on  or  before  24  months 
after  date,  in  form  as  follows:  "New  York, 
April  13th,  1891.  $1,000.00.  On  or  before 
twenty-four    months    after    date,   the   Life 

Union  promises  to  pay  to  the  order  of 

one  thousand  dollars,  at  Its  office  in  the  city 
of  New  York,  from  such  i>ortion  of  the  In- 
come of  said  the  Life  Union  as  may  be  prop- 
erly applicable  thereto,  with  interest  Value 
received."  Eleven  of  these  notes  were  sub- 
scribed for  by  directors,  the  proceeds  placed 
In  bands  of  J.  T.  Baldwin,  then  the  president 
-of  the  Life  Union,  as  trustee  for  the  note- 
holders. Who  paid  same  to  one  Charles  F. 
Underhill,  president  of  the  Flour  City  Life 
Association,  who  surrendered  to  Baldwin  a 
power  of  attorney  and  proxies  from  the  mem- 
bers of  his  board  of  directors,  which  trans- 
action was  supposed  or  pretended  would, 
by  reason  of  resignations  of  officers  and  di- 
rectors, and  the  election  of  others,  give  full 
control  of  the  Flour  City  Life  Association  to 
the  Life  Union,  and  transfer  to  the  latter 
the  membership,  property,  and  business  of 
the  former.  Soon  after  this  attempted  trans- 
fer, which  was  neither  consolidation  nor  re- 
insurance, the  insurance  department  insti- 
tuted judicial  proceedings  against  the  Flour 
City  Life  Association,  which  resulted  In  its 
-dissolution.  The  effect  of  this  transaction  by 
the  directors  of  the  Life  Union  can  be  best 
described  by  quoting  from  a  circular  Issued 
by  the  executive  committee  of  the  Life 
Union,  dated  February  27,  1892,  and  read 
In  evidence.  The  circular  states:  "The  $35,- 
000  notes  given  by  the  Life  Union  were  spe- 
cially printed  contract  notes,  payable  out 
of  the  expense  funds  derived  from  the  trans- 
ferred membership  of  the  Flour  City.  No 
such  transfer  took  place.  Therefore,  the  con- 
.sideratlon  having  failed,  the  notes  are  worth- 
less. The  directors  have  lost  $11,000.  The 
company  has  lost  nothing."  It  thus  appears 
that  there  was  a  complete  failure  of  consid- 
eration, as  to  the  notes  In  question,  and  that 
they  were  payable  out  of  a  fund  to  be  de- 
rived from  the  transferred  membership  of 
the  Flour  City  Life  Association,  which  trans- 
fer never  took  place.  The  statement  that  the 
loss  had  fallen  upon  the  directors,  and  not 
the  company,  proves  to  have  been  inaccurate. 
This  brings  us  to  the  consideration  of  de- 
fendant's connection  with  the  case.  Soon 
after  the  circular  referred  to  was  Issued,  and 
about  May,  1892,  the  defendant  became  the 
president  of  the  Life  Union.  William  H. 
Law,  who  was  defendant's  predecessor  as 
president,  was  sworn  at  the  trial;   and  his 


evidence  stands  uncontradicted  by  the  de- 
fendant, who  failed  to  take  the  stand  in  his 
own  behalf.  law  swears  that  between  Feb- 
ruary and  April,  1892,  defendant  received 
the  11  notes  in  question  from  him,  or  his 
associate,  and  paid  for  the  same  $12,000,  be- 
ing their  face  value,  and  a  compromise  on 
the  balance  of  interest,  which  was  not  fig- 
ured. He  was  unable  to  give  the  month  of 
the  transfer,  and  could  not  tell  what  portion 
was  paid  In  cash  and  what  amount  in  check, 
but  thought  the  greater  part  was  paid  in 
bills.  It  may  be  remarked.  In  passing,  as 
somewhat  peculiar,  that  defendant  should 
have  paid  considerably  more  Interest  than 
had  accrued  on  the  notes.  Law  calls  this 
transaction  a  compromise  as  to  the  interest. 
When  pressed,  on  cross-examination,  Law 
would  not  admit,  in  terms,  that  it  was  agreed 
between  him  and  defendant,  who  was  not 
then  president  of  the  Life  tlnlon,  that  the 
payment  of  the  $12,000  was  In  consideration, 
not  only  of  the  transfer  of  the  notes,  but  of 
his  resignation  as  president  and  director,  in 
order  to  let  defendant  assume  these  posi- 
tions. He  was  then  asked  this  question: 
"Did  you  not  know  the  agreement  provided 
tor  the  payment  of  fourteen  thousand  dol- 
lars to  Moody  upon  the  resignation  of  cer- 
tain directors.  Including  yourself,  and  the 
turning  over  of  the  absolute  control  of  the 
company  to  Levy  [this  defendant]?"  To  this 
he  made  answer,  in  part,  as  follows,  viz.: 
"I  cannot  say  I  did.  I  will  not  say  I  did  not. 
•  •  •  So  far  aa  I  am  aware,  Mr.  Levy 
never  would  have  paid  for  the  notes,  if  It 
had  not  been  coupled  with  the  resignation. 
He  would  not  have  got  the  resignation  with- 
out paying  for  the  notes.  •  •  ♦  I  repre- 
sented to  htm  the  status  of  those  notes,  and 
good  money  had  been  paid  tor  them  on  be- 
half of  the  Life  Union.  I  neither  represent- 
ed to  him  they  were  good  or  bad.  I  stated 
the  circumstances  of  the  issue  of  them,  and 
it  was  for  him  to  determine  whether  they 
were  good  or  bad."  The  defendant  is  thus 
shown  to  have  taken  the  notes  with  full 
knowledge  of  the  circumstances  surrounding 
their  issue,  and  he  is  also  placed  in  the  pe- 
culiar position  of  buying  the  paper  of  a  com- 
pany skanifestlng  signs  of  financial  trouble, 
and  paying  more  than  its  face  value,  with 
interest,  in  order  to  gain  control  of  its  af- 
fairs. After  acquiring  the  notes  the  defend- 
ant was  made  president  of  the  company, 
about  May,  1892,  as  stated;  and  the  next 
material  event  brings  us  to  the  27th  day  of 
December,  1892,  a  few  days  before  this  un- 
fortunate corporation  passed  into  the  hands 
of  a  receiver,  on  January  12,  1893.  A  meet- 
ing of  the  board  of  directors  was  held  after 
the  hour  of  noon,  December  27,  1892,  at 
which  the  following  resoluti<Mi  was  passed, 
viz.:  "Resolved,  it  being  apparent  from  notes 
presented,  that  Mr.  Louis  P.  Levy  has  taken 
up  notes  to  the  amount  of  eleven  thousand 
($11,000)  dollars,  drawn  by  the  company,  we 
hereby  authorize  our  officers  to  draw  upon 
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our  reserve  fond  to  pay  such  notes,  with  In- 
terest" Bettreen  10  and  12  o'clock  1b  the 
forenoon  of  the  day  when  this  resolution 
was  passed,  and  before  the  directors'  meet- 
ing was  hdd,  the  defendant,  then  being  pres- 
ident of  the  company,  directed  the  secretary 
to  draw  a  check  for  the  sum  of  $10,141.06  on 
the  National  Park  Bank  of  New  York,  pay- 
able to  the  order  of  cash,  for  all  the  reserve 
fund  in  that  bank  The  check  was  drawn, 
handed  to  defendant,  and  duly  certifled  tliat 
same  day,  and  afterwards  deposited,  indorsed 
by  defendant,  and  paid  to  him.  The  secre- 
tary swears  he  asked  how  to  charge  the 
matter  in  the  cash  book,  and  was  told  by 
defendant  he  would  tell  him  later,  which  he 
never  did.  So  that  at  the  time  the  resolu- 
tion was  passed  the  defendant  was  in  actual 
possession  of  the  check.  This  check  was 
signed  by  defendant  as  president 

In  view  of  the  situation  disclosed,  the  ques- 
tion presents  itself,  whether  the  defendant 
was  authorized  to  withdraw  from  the  funds 
of  the  life  Union  the  amount  represented 
by  this  checli.  It  is  too  clear  for  argument 
that  the  proposed  scheme  for  the  Life  Union 
to  "purchase"  the  Flour  City  Life  Associa- 
tion was  neither  consolidation  nor  reinsur- 
ance, was  illegal  and  ultra  vires,  and  the 
notes  given  to  carry  out  the  arrangement  by 
the  officers  of  the  Life  Union  were  without 
authority  of  law,  and  absolutely  void.  It 
also  appears,  from  the  facts  already  com- 
mented upon,  that  the  defendant  is  not  a 
bona  fide  holder  of  these  notes,  but  took  the 
same  with  the  full  knowledge  of  all  the  cir- 
cumstances surrounding  their  issue,  and 
stands  In  no  better  position  than  the  orig- 
inal payees.  In  addition  to  this,  the  defend- 
ant was  given  full  notice  by  the  face  of  the 
notes  that  they  were  not  negotiable  paper 
under  the  law  merchant  being  payable  from 
sndi  portion  of  the  income  of  the  Life  Union 
.18  might  be  prop^ly  applicable  thereto.  The 
.-rircular  In  evidence,  and  already  refored 
.'o,  shows  that  the  notes  were  payable  out  of 
A  fund  to  be  derived  from  the  transferred 
membership  of  the  Flour  Oity  Life  Associa- 
Tion,— a  transfer  that  was  never  consummat- 
ed, and  a  fund  which  never  existed.  The  res- 
olution authorizing  the  payment  of  these 
notes  directed  the  officers  to  draw  upon  the 
reserve  fund.  It  was  a  matter  of  dispute 
Jit  the  trial  whether  the  funds  In  the  National 
Park  Bank  were  reserve  funds,  or  not  It 
does  appear  that  a  portion  of  the  moneys  in 
fhis  bank  were  a  part  of  the  reserve  fund. 
This  question  of  the  reserve  fund,  however, 
to  not  necessarily  controlling.  While  we 
think  the  evidence  warrants  the  conclusion 
that  there  was  an  unauthorized  interference 
with  the  reserve  fund,  which  the  law  pro- 
vides shall  be  held  for  the  benefit  and  pro- 
tection of  members  (Laws  1892,  c.  690,  i 
205),  we  are  also  of  opinion  that  payment 
i>f  the  check  In  question  out  of  the  general 
Ainds  of  the  company  was  equally  unauthor- 
ized, under  the  circumstances.    It  is  impos- 


sible to  escape  the  conviction  that  the  de- 
fendant fraudulently  obtained  possession  of 
this  money  on  the  eve  of  his  resignation  as 
president,  and  with  a  full  knowledge  of  the 
worthlessness  of  the  notes,  and  that  the  Life 
Union  could  no  longer  continue  in  business, 
being  hopelessly  insolvent 

The  appdiant's  counsel  points  out  various 
rulings  at  the  trial  as  constituting  legal  er- 
ror, but,  after  a  careful  examination,  we 
think  the  learned  trial  Justice  made  a  proi>er 
disposition  of  the  case.  The  Judgment  and 
order  appealed  from  shoulfd  be  affirmed, 
with  costs.  All  concur.  Judgment  and  or- 
der affirmed. 


(147  N.  Y.  210) 

PEOPLE  V.  KERRIGAN. 
(Court  of  Appeals  of  New  York.     Oct  8, 1805.) 

HURDEB — PkBMBDITATIOK — BVIDBNCB. 

On  a  trial  for  mnrder,  there  was  suffi- 
cient evidence  of  premeditation  to  sustain  a 
conviction  of  murder  in  the  first  degree,  where 
it  appeared  that  the  parties  quarreled,  and  de- 
cedent applied  opprobrious  epithets  to  defend- 
ant and  stmck  mm  in  the  face;  that  defendant 
then  WMit  away,  and  returned  between  5  and  15 
minntes  later  with  a  pistol,  and  shot  deceased, — 
tlie  time  between  the  quarrel  and  the  shooting 
being  sufficient  for  defendant's  passions  to  cool. 

Appeal  from  court  of  oyer  and  terminer. 
New  York  county. 

Thomas  Kerrigan  was  convicted  of  murder 
In  the  first  degree,  and  appeals.    Affirmed. 

Andrew  D.  Parker,  tor  appellant  John  D. 
Lindsay,  for  the  People. 

O'BRIEN,  J.  The  defendant  was  convict- 
ed of  the  mnrder  of  one  Aaron  Alexander,  In 
a  saloon  in  Rivington  street  In  the  city  of 
New  York,  on  the  night  of  April  3,  1894. 
That  the  deceased  died  from  the  effects  of  a 
pistol  shot  fired  by  the  defendant  at  the 
time  and  place  above  mentioned  Is  not  dis- 
puted, the  only  question  being  whether  the 
other  elements— of  Intent,  delilieratlon,  and 
premeditation— necessary  to  constitute  the 
crime  were  sufficiently  established.  It  ap- 
peared troax  the  testimony  that  the  deceased, 
was  a  strong,  powerful  man,  who  was  dis- 
posed to  be  quan-elsome,  and  who  actually 
had  some  quarrel  or  dispute  with  the  defend- 
ant about  a  week  before  the  homicide.  The 
particulars  of  this  difficulty  do  not  distinctly 
appear,  and  they  are  material  only  so  far  as 
they  tend  to  show  that  on  the  night  of  the 
homicide  the  deceased  and  the  defendant  met 
in  the  saloon  under  the  influence  of  those 
feelings  and  passions  which  had  been  incited 
by  a  previous  quarrel  or  serious  disagree- 
ment It  appears  that  the  deceased,  the  de- 
fendant and  several  other  persons  who  as- 
sociated more  or  less  with  them,  were  in  the 
habit  of  meeting  at  this  saloon  in  the  even- 
ing for  the  purpose  of  drinking  and  card 
I)laylng,  and,  on  the  evening  of  the  homicide, 
were  all  together  In  the  early  part  of  the 
evening.    The  immediate  cause  of  the  diffi- 
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cQlty  wbkb  preceded  the  lAootlntr  wu  what 
the  deceased  evidently  took  to  be  a  slight 
offered  him  by  the  defendant  It  appears 
that  the  deceased,  the  defendant,  and  fire 
other  persons  were  In  the  barroom  of  the  sa- 
loon on  the  night  In  qnestion,  and  the  de- 
fendant asked  the  five  other  i>erson8  to  drink 
beer  with  him,  Ignoring  the  deceased,  who 
immediately  took  offense,  and  called  the  de- 
fendant offensive  and  vulgar  names,  and 
finally  struck  him  In  the  face  and  upon  the 
nose,  causing  the  blood  to  flow.  There  Is 
some  conflict  in  the  testimony  of  the  wit- 
nesses as  to  what  actually  took  place  and 
was  said  by  both  parties  at  this  stage  of  the 
quarrel.  They  all  agree,  however,  substan- 
tially, that  the  defendant  received  from  the 
deceased  one  or  more  severe  blows  in  the  face 
with  the  fist,  or,  aa  some  of  them  say,  with 
a  beer  glass  which  was  held  iu  the  hand,  and 
that  after  this  occurred  the  defendant  went 
into  a  closet  adjoining  the  barroom,  washed 
the  blood  from  his  face,  and  then  passed 
tluxmgh  the  barroom  oat  into  the  street, 
through  the  do<H:.  After  the  lapse  of  a  peri- 
od of  time  which  Is  variously  described  by 
the  witnesses  as  from  B  to  15  minutes,  he  re- 
turned, found  the  deceased  still  in  the  bar- 
room, and,  pointing  a  pistol  at  him,  fired 
while  the  deceased  was  attempting  to  escape 
from  him  behind  the  bar.  The  bullet  enter- 
ed the  body  of  the  deceased  near  the  right 
hip,  paased  through  the  pelvis,  and  came  out 
in  front,  inflicting  a  wound  from  which  he 
died  BOMi  after.  One  of  the  police  officers, 
who  had  the  defendant  in  charge  after  the 
shooting,  testified,  in  substance,  that  the  de- 
fendant confessed  to  him  that  after  the  quar- 
rel in  the  saloon,  and  after  the  defendant 
had  washed  the  blood  from  bis  face,  he  went 
directly  to  his  house,  which  was  about  two 
blocks  distant,  and  there  procured  the  re- 
volver, and  then  returned  to  the  saloon  and 
tired  the  fatal  shot  at  the  deceased.  The  de- 
fendant was  the  principal  witness  In  his  own 
behalf.  He  denied  that  he  made  any  such 
admissions  to  the  police.  Swore  that  he 
found  the  pistol  in  the  street  in  the  month  of 
Octol)er  previous,  and  that  he  carried  It  cwi- 
stantly  from  that  time,  and  had  It  in  his 
pocket  when  the  altercation  took  place  In  the 
saloon  resulting  in  the  blow  from  the  deceas- 
ed; that,  upon  entering  the  saloon  the  sec- 
ond time,  he  took  it  from  his  pocket,  intend- 
ing only  to  frighten  the  deceased;  that,  one 
of  the  bystanders  having  seized  him  by  the 
wrist,  the  pistol  was  accidentally  discharged, 
and  in  that  way  the  wound  was  Inflicted 
which  produced  the  death  of  the  deceased, 
without  any  Intent  to  kill  on  the  part  of  the 
defendant 

The  case  was  submitted  to  the  Jury  upon 
the  evidence,  under  a  careful  charge,  and  the 
verdict  of  conviction  must  be  taken  as  con- 
clusively establishing  the  facts  against  the 
defendant's  contention.  The  defendant's  ver- 
sion of  the  transaction,  which,  upon  its  face, 
was  extremely  improbable,  was  discredited 


and  Wholly  rejected  bjr  fhe  jm7,-and  that 
glv«i  by  the  witnesses  for  the  people  has 
been  adopted;  While  this  court  has  the  pow- 
er. In  a  capital  case,  to  review  the  facts,  and 
to  grant  a  new  trial  when  satisfied  that  the 
accused  has  not  had  a  fair  trial,  or  when  in- 
justice has  been  done,  it  must  observe  the 
rules  and  principles  which  apply  to  all  tri- 
bunals exercising  appellate  Jurisdiction.  It 
Is  the  province  of  the  Jury  to  determine  ques- 
tions of  fact  depending  upon  evidence  lb  any 
degree  ccmflictlng,  and  to  declare  by  their 
verdict  what  the  truth  Is;  and  when  once  de- 
termined, upon  evidence  which  is  sufficient 
even  though  capable  of  diverse  or  oppoeing 
Inferences,  this  court  has  no  more  right  than 
the  trial  court  to  substitute  its  own  Judg- 
ment In  the  place  of  that  of  the  Jury,  or  to 
usurp  Its  legitimate  functions.  The  Jury 
must  be  satisfied  of  the  guilt  of  the  accused 
beyond  a  reasonable  doubt,  and,  where  a 
conviction  has  been  had  in  a  capital  case 
upon  conflicting  evidence,  this  court  may  un- 
doubtedly grant  a  new  trial  when  convinced, 
upon  a  review  of  the  whole  evld«ice,  that 
the  conclusion  of  the  Jury  was  not  reasona- 
bly possible,  or  that  the  proof  does  not  come 
up  to  the  required  standard,  or,  for  any 
other  reason,  injustice  has  been  done.  Peo- 
ple T.  CIgnarale,  110  N.  T.  23,  17  N.  E.  135. 
Acoording  to  the  settled  rules  adopted  and 
followed  by  this  court  for  the  review  of  cases 
of  this  character,  nothing  appears  on  the  rec- 
ord that  would  Justify  us  in  Interfering  with 
the  finding  of  the  Jury.  The  learned  counsel 
for  the  defendant  does  not  rest  the  appeal 
upon  the  ground  that  the  shooting  was  the 
result  of  accident  That  waa  the  theory  of 
the  defendant  himself  when  on  the  witness 
stand.  It  would  be  manifestly  impossible 
for  any  appellate  court  to  give  any  weight 
to  a  theory  so  Improbable,  after  It  had  been 
discredited  by  the  verdict  of  the  jury.  The 
argument  now  submitted  for  the  defendant 
suggests  that  the  homicide  was  not  commit- 
ted with  the  deliberation  and  premeditation 
which  is  an  essential  element  of  the  crime  of 
murder  In  the  first  degree.  It  Is  quite  possi- 
ble that  if  the  defendant  had  fired  the  fatal 
shot  while  resisting  the  assault  upon  him  by 
the  deceased,  or  at  the  moment  that  he  had 
received  the  blow  In  the  face,  the  degree  of 
criminal  responsibility  would  be  changed. 
But  the  Jury  have  found  that,  whoever  was 
the  aggressor  originally,-  the  quarrel  had  end- 
ed, the  parties  had  separated,  that  the  de- 
fendant had  no  cause  to  apprehend  further 
danger,  and  that  when  he  returned,  after  the 
lapse  of  sufficient  time  for  the  passions  to 
cool,  and,  without  any  new  provocation,  fired 
at  the  deceased,  there  existed  In  his  mind 
a  deliberate  and  premeditated  design  to  ef- 
fect his  death.  If  It  be  conceded  that  the 
original  quarrel  was  provoked  by  the  de- 
ceased, and  that  the  defendant  was  abused 
and  assaulted  as  claimed,  still  the  shooting 
was  wholly  unjustifiable.  There  being  no 
longer  any  reaaon  for  the  defendant  to  ap- 
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prehend  any  bodily  tnjnry,  his  act  in  killing 
the  deceased  In  the  manner  described  by  the 
witnesses  for  the  people  was  murder,  with- 
in all  the  cases;  and  it  was  clearly  a  ques- 
tion of  fact,  for  the  determination  of  the 
Jury,  whether  sufficient  time  had  elapsed  for 
the  excited  passions  of  the  defendant  to  cool. 
Shorter  t.  People,  2  N.  Y.  193;  People  v.  Sul- 
livan, 7  N.  Y.  896;  People  v.  KeUy,  113  N.  Y. 
647,  Zl  N.  B.  122;  People  y.  Carlton,  115  N. 
Y.  618,  22  N.  B.  257.  It  may  be  true  that 
the  defendant  left  the  saloon,  procured  the 
pistol,  returned  and  fired  the  fatal  shot  while 
smarting  and  angered  by  reason  of  the  in- 
sults and  blows  of  the  deceased;  but  these 
facts  constitute,  in  law,  no  excuse  or  Jus- 
tification for  the  killing.  So  long  as  there 
was  time  and  opportunity  for  reason  to  as- 
sume its  sway  and  the  passions  to  cool,  the 
law  holds  the  defendant  responsible  for  his 
acts.  It  may  be  that  the  language  and  con- 
duct of  the  deceased  provoked  the  original 
quarrel  in  the  saloon,  but  after  that  diffi- 
culty had  terminated  the  defendant  returned 
to  renew  it,  and  instead  of  avoiding  further 
trouble,  as  was  his  duty,  deliberately  sought 
out  the  deceased  and  shot  him,  as  the  Jury 
found,  from  motives  of  revenge.  It  is  not 
now  within  the  province  of  the  court  to  dis- 
turb the  verdict  of  the  Jury  on  the  ground 
that  the  deceased  was  the  aggressor  in  the 
beginning.  The  courts,  in  the  administra- 
tion of  criminal  Justice,  are  bound  by  settled 
legal  rules.  If  thdr  effect  and  operati<» 
should  be  mitigated  in  a  particular  case  by 
reason  of  special  facts  or  circumstances,  that 
power  rests  with  the  executive  departmoat 
of  the  govenunent,  and  not  with  the  Judicial 
tribunals.  There  are  some  features  of  this 
case  that  deserve,  and  doubtless  will  receive, 
careful  consideration  in  that  department 

There  are  no  other  questions  disclosed  by 
the  record  that  call  for  further  discussion,  or 
that  would  Justify  a  new  trial,  and  the  Judg- 
ment of  conviction  must  therefore  be  affirm- 
ed.   All  concur.    Judgment  affirmed. 


(UT  N.  Y.  222) 

STOKES  V.  MACKAY  et  si. 

(Court  of  Appeals  of  New  York.     Oct  8,  1895.) 

CoHTBi.an— Action  ok— Past  Perpobmancs. 

1.  In  an  action  on  a  contract  -by  which 
plaintiff  agreed,  in  consideration  of  a  certain 
iiayment  to  him  by  defenrlant,  to  surrender 
bonds  in  whicli  plaiutiff  had  an  interest  witli 
defendant,  a  motion  to  direct  a  verdict  in  favor 
of  defendant  on  the  ground  that  there  had  been 
no  delivery  and  no  tender,  and  no  excuse  for 
nondelivery,  of  some  of  the  bonds,  but  that 
such  bonds  liad  been  pledged  by  plaintiff,  does 
not  raise  the  objection  that  plaintiff  was  unable 
to  perform  by  a  delivery  of  the  bonds  at  the 
time,  when  he  offered  to  tender  them  and  the 
tender  was  refused. 

2.  An  express  repudiation  of  a  contract  by 
a  party  is  a  complete  breach,  and  dispenses  with 
the  necessity  of  a  tender  of  performance  by  the 
other  party  as  a  condition  precedent  to  the 
maintenance  of  an  action  by  him  for  the  breach. 


Appeal  from  supreme  court,  general  term. 
First  department 

Action  by  Edward  S.  Stokes  against  John 
W.  Mackay  and  another.  From  a  Judgment 
of  the  general  term  (31  N.  Y.  Supp.  706> 
affirming  a  Judgment  entered  on  a  verdict  in 
favor  of  plaintifT  for  $94,006.53,  defendants 
appeal.    Affirmed. 

Joseph  Larocque,  for  appellants.  E^ek 
Cowen  and  Joseph  H.  Choate,  for  respond- 
ent 

GRAY,  J.  When  this  case  was  reviewed 
by  us  upon  the  prior  appeal  (140  N.  Y.  640, 
35  N.  B.  786),  it  was  decided  that  there  were 
certain  questions  of  fact,  upon  the  evidence, 
which  should  have  been  submitted  to  the 
Jury;  and  because  the  trial  Judge  had  refus- 
ed to  do  so,  and  had  directed  a  verdict  for 
the  plaintiff,  the  Judgment  recovered  was  re- 
versed, and  a  new  trial  was  ordered.  There 
was  a  shall)  difference  in  opinion  as  to  the 
effect  of  the  evidence.  It  was  thought  by 
some  of  the  members  of  the  court  that  the 
proof  was  such  as  to  establish  a  complete 
adoption  by  Mackay  of  the  contract  which 
De  Castro,  as  his  representative  or  agent, 
had  made  for  him  with  Stokes,  and  which 
provided  for  the  sale  and  transfer  by  the 
latter  to  Mackay  of  the  bonds  and  stocks  ot 
the  United  Lines  Telegraph  Company  held 
by  him,  or  to  which  he  might  be  entitled,  in 
consideration  of  the  payment  of  $100,000,  and 
the  cancellation  of  an  existing  indebtedness. 
A  general  outline  of  the  facts  may  be  briefly 
given.  The  telegraph  Interests  and  proper- 
ties had  been  acquired  and  created  by  Stokes, 
as  the  result  of  a  Joint  venture  with  Mackay, 
undertaken  in  1884,  with  moneys  furnished 
by  the  latter.  It  had  commenced  with  the 
acijulsitlon  by  Stokes  of  the  Bankers'  &  Mer- 
chants' Telegraph  Company's  properties  and 
franchises,  at  a  receiver's  sale  thereof.  He 
reorganized  the  same  into  the  United  Lines 
Telegraph  Company,  became  its  president, 
received  $2,380,000  of  the  ?3,OO0,0O0  of  capital 
stock,  and  held  or  controlled  the  $1,200,000 
of  first  mortgage  bonds,  and  added  to  the 
company's  property  by  building  or  purchas- 
ing additional  telegraph  lines.  It  was  the 
purpose,  eventually,  when  the  scheme  was 
ripe,  to  consolidate  this  company  with  the 
Postal  Telegraph  Company,  of  which  Mac- 
kay was  practically  the  owner,  and  for  the 
benefit  of  which  the  other  properties  had 
been  acquired  and  developed.  Either  in  the 
securities  of  the  new  company  to  be  so  form- 
ed, or  in  the  profits  of  the  Joint  enterprise  (it 
was  a  question  which),  Stokes  had  an  inter- 
est Meanwhile,  everything  stood  in  Stokes* 
name,  and  was  in  his  possession  and  control. 
After  about  four  years,  Mackay  desired  to 
obtain  these  telegraph  bonds  and  stocks,  and 
instructed  his  agent,  De  Castro,  to  procure 
their  transfer  by  Stokes.  Stokes  was  not 
unwilling  to  turn  them  over,  but  insisted  upon 
some  agreement  being  made  which  should 
recognize  and  provide  for  his  Interest  in  the 
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telegraph  properties,  or  In  the  profits  of  tbe 
onterprlse.  Tbe  contract  in  question  was 
then  made  and  signed  by  Stokes  and  De  Oaa- 
tro  on  December  24,  1888;  Stokes  delivering 
to  IngersoU,  as  a  condition  of  De  Castro's 
signature,  a  large  number  of  the  bonds  of  tbe 
United  Lines  Company,  to  be  held  until  Mac- 
kay  was  heard  from  In  approval,  or  otbw- 
wise,  of  what  his  agent  had  done.  The  day 
when  the  CMitract  was  so  made,  De  Castro 
sent  a  telegram  to  Mackay,  stating  that 
Stokes  had  "turned  ovw  to  Ingersoll  $935,- 
000  of  bonds  and  other  securities,"  and  had 
"signed  also  an  agreement,  which  Is  forward- 
ed, and  which  leaves  him  out,"  and  that  "In- 
gersoll win  turn  over  to  B.  O.  Piatt  these 
securities  for  custody.  This  is  the  only  way 
it  could  be  done,  and  I  hope  it  will  be  satis- 
factory." Piatt,  the  representative  of  the 
Nevada  Bank,  and  the  financial  agent  of 
Mackay  here,  also,  on  the  same  day,  tele- 
graphed to  him  about  Stcdces'  having  deposit- 
ed the  bonds  with  IngersoU,  and  that  "91,600,- 
000  stock  wlU  be  asBigsed,  and  all  Judgments 
tamed  over,  on  your  order,  as  soon  as  agree- 
ment forwarded  to-day  is  signed  by  you." 
Mackay  did  not  wait  to  see  the  contract,  but 
immediately  telegraphed  to  De  Castro:  "All 
right  and  satisfactory.  I  want  you  to  tell 
Ingersoll  to  do  nothing  In  this  case  except 
what  he  knows  to  be  correct. and  legal,  as  I 
do  not  want  trouble  for  what  has  been  done 
in  the  past,  nor  in  the  future,"  And  to  Piatt 
be  also  at  once  telegraphed:  "All  right  You 
take  whatever  securities  IngersoU  gives  yon, 
as  IngersoU  understands  this  matter  fully." 
Stokes  bad  not  been  shown  the  telegram  sent 
by  De  Castro  <m  December  24th,  but  was  on- 
ly told  by  him  that  he  had  telegraphed  Mac- 
kay about  the  arrangement  On  December 
26th,  upon  De  Castro's  informing  him  of 
Mackay's  telegram  that  it  was  "aU  right  and 
satisfactory,"  Stokes  went  to  tbe  company's 
office,  and  made  a  transfer  in  blank  of  tbe 
23,800  shares  of  stock  which  he  held,  and  de- 
livered the  same  to  Townsend,  for  Mackay. 
The  same  day.  De  Castro  receipted  upon  tbe 
contract  as  for  the  bonds  previously  deliver^ 
ed  to  and  held  by  Ingersoll.  The  latter  then 
wrote  Mackay  a  letter,  on  December  26th,  in- 
forming him  of  the  delivery  by  Stokes  of  the 
bonds  and  tbe  stock,  and  inclosing  the  con- 
tract To  this  letter  Mackay  answered  to 
the  effect  that,  "on  looking  over  the  agree- 
ment, he  saw  no  necessity  for  signing  it 
Some  portl<Hi8  of  it  are  wrong";  that  the 
claim  against  Read  &  Co.  (Stokes'  firm)  "had 
nothing  whatever  to  do  with  the  telegraph 
business";  and  that  "there  is  no  necessity 
to  make  any  change  at  present,  except  to 
place  the  securities  with  Mr.  Piatt  for  safe- 
keeping." Subsequently,  there  were  two  sig- 
nificant occurrences:  In  the  first  place,  the 
certificate  for  the  23,800  shares  of  stock  was 
filled  up  with  Mackay's  name,  thus  making 
the  transfer  of  the  stock  absolute.  Then  a 
loan  of  $25,000,  secured  by  Stokes  from  a 
bank  upon  the  collateral  security  of  $100,000 
v.4lN.B.no.  18—82 


of  the  United  Lines  bonds,  was  paid  off  by 
mcmey  obtained  from  Mackay,  and  tbe  bonds 
were  taken  up  and  delivered  to  Piatt  for 
Mackay.  With  this  sum  of  f  25,000  Stokes 
lias  credited  Mackay,  as  in  part  payment  of 
the  $100,000  menUoned  in  the  contract  In 
March,  1889,  Mackay  arrived  in  New  Toi^ 
from  California,  and  had  interviews  with 
Stokes,  in  which  he  refused  to  recognize,  or 
to  I>e  bound  by,  tbe  contract  of  December, 
and  repudiated  tbe  transaction,  demanding 
that  plaintiff  account  to  him  with  respect  to 
their  past  financial  transactions.  But,  in- 
stead of  restoring  the  securities  which  Stokes 
had  turned  over  upon  the  faith  of  the  con- 
tract of  December,  be  Insisted  upon  his  right 
to  them,  and  that  Ingersoll  shculd  deliver  to 
him  what  be  held.  Mackay  claimed  that  an 
arrangement  was  made  by  which  Stokes 
agreed  that  the  securities  might  be  turned 
over,  that  he  would  account  to  him  as  to 
their  past  financial  transactions,  and  that  he 
would  rely  upon  Mackay's  generosity  as  to 
tbe  compensation  for  his  interest  in  the  tele- 
graph properties.  That  was  the  position  tak- 
en by  Mackay,  while  it  was  claimed  by 
Stokes  that  a  contract  had  been  entered  into 
by  Mackay  in  December,  which  was  binding 
upon  the  latt»,  and  which  had  been  mostly 
executed  oa  his  part,  by  a  delivery  of  the 
bonds  and  of  tbe  controlling  interest  in  the 
capital  stoclt.  In  brief,  Stokes  occupied  the 
position  of  Mackay's  having  become  obligat- 
ed to  him  under  the  December  contract, 
either  by  reason  of  the  telegrams  sent  in  re- 
sponse to  the  communications  of  his  agents 
in  relation  to  the  arrangement  with  Stokes, 
or  by  force  of  his  subsequent  conduct  in 
adoption  of  that  arrangement  by  the  reten- 
tion and  ultimate  acceptance  of  its  benefits. 
The  ijuroof  Is  that  Stokes  had  turned  over 
practically  all  of  the  great  property  in  his 
possession,  and  that  Mackay  had  received  it; 
and  the  verdict  establishes  that  it  was  in  pur- 
suance of  the  agreement  between  them 
which  obligated  the  latter  to  pay  a  certain 
consideration,  and  canceled  tbe  existing  in- 
debtedness referred  to. 

The  evidence  upon  the  last  trial  does  not . 
essentially,  differ  from  that  given  upon  tbe 
first  trial,  and  the  jury  have  now  decided  in 
plaintiff's  favor  all  the  questions  of  fact 
which  were  deemed,  in  the  prevailing  opin- 
ion rendered  in  this  court,  to  arise  upon  the 
evidence.  They  were,  in  substance,  whether 
the  meaning  of  Mackay's  telegram  was  that 
he  would  be  bound  by  the  December  con- 
tract; whether  he  had  ratified  and  adopted 
it;  whether  Stokes  had  agreed  to  abandon 
it  and  to  rely  solely  upon  Mackay's  generosi- 
ty for  his  compensation.  It  was  said  in  the 
former  opinion,  "The  ultimate  issue  to  be 
determined  is  whether  Maclcay  became  bound 
as  a  party  to  the  agreement  signed  by  Stokes 
and  De  Castro  by  ratification,  adoption,  or 
estoppel,  and  all  the  evidence  bearing  upon 
that  issue  should  be  fairly  submitted  to  the 
jury,  for  their  determination."    In  view  of 
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the  opinion  of  this  coiirt,  and  of  ihe  decisive 
character  of  the  verdict  of  the  Jnry,  In  set- 
tling the  questions  upon  which  the  parties 
were  in  conflict,  the  controversy  should  be 
considered  as  having  ended  with  the  result 
of  the  trial,  and  the  error  must  be  both  se- 
rious and  plain,  which  should  influence  us  to 
reverse  the  judgment  which  the  plaintiff  has 
again  recovered,  and  to  direct  a  further  trial 
of  the  issues. 

The  appellants  Insist  that  several  errors 
were  committed  in  rulings  made  by  the  learn- 
ed trial  Judge  upon  questions  of  evidence,  and 
In  his  Instructions  to  the  Jury.  We  thinls  It 
only  necessary  to  refer  to  the  contention  that 
the  plaintiff  failed  to  make  any  tender  of 
certain  of  the  United  Lines  (Company's  bonds 
prior  to  the  commencement  of  his  action, 
and  that  he  did  not  show  that  he  was  able 
actually  to  deliver  them  to  Maclcay,  had  the 
latter  been  willing  to  accept  a  delivery. 
These  propositions  have  reference  to  the  fact 
that  Stokes  had  pledged  some  of  the  bonds 
to  secure  loans  of  moneys,  and  the  argument 
is,  assuming  that  the  evidence  Justified  the 
Jury  in  believing  their  tender  to  have  been 
waived,  nevertheless  that  it  was  Incumbent 
upon  Stokes  afllrmatively  to  establish  the 
fact  that  he  was  in  a  position  to  redeem  the 
bonds,  and  able  actually  to  deliver  them  to 
Mackay,  upon  the  latter's  paying  the  balance 
of  $75,000  claimed  by  Stokes  as  dne  upon  the 
contract.  This  phase  of  the  contention  be- 
tween the.  parties  is  claimed  to  have  been 
made  to  appear  by  the  motion  of  the  defend- 
ants to  dismiss  the  complaint  and  to  direct 
a  verdict.  The  motion  to  dismiss  was  made 
upon  the  general  ground  that  the  plaintiff 
had  failed  to  establish  his  alleged  cause  of 
action,  and  it  did  not  specify,  or  call  to  the 
attention  of  the  court,  that  or  any  other  par- 
ticular iMlnt.  It  was  therefore  an  insuffi- 
cient basis  upon  which  to  predicate  error 
with  respect  to  some  feature  of  the  trial  not 
necessarily  suggested  by  the  language  used. 
The  motion  to  direct  a  verdict  was  based 
upon  three  grounds,  two  only  of  which  have 
relation  to  the  present  point.  They  were 
that  there  had  been  no  delivery  and  no  ten- 
der, and  no  sufficient  evidence  of  a  waiver 
of  a  tender  of  the  $115,000  of  United  Lines 
Telegraph  bonds  which  were  shown  to  have 
been  pledged  with  the  Chemical  Bank;  that 
those  bonds,  as  appeared  by  the  evidence, 
bad,  to  a  considerable  amount,  been  subjected 
by  the  plaintiff  to  further  and  different  lia- 
bilities, and,  by  the  plaintiff's  voluntary  act, 
passed  from  his  control.  "Third.  Upon  the 
ground  that  there  had  been  no  delivery  and 
DO  tender,  and  no  excuse  for  nondelivery,  of 
the  bonds  which  had  been,  according  to  the 
testimony,  In  tbe  Madison  Square  Bank.  On 
the  contrary.  It  appeared  from  the  evidence 
that,  after  the  time  it  Is  alleged  that  the  con- 
tract sued  upon  was  made,  the  plaintiff  him- 
self was  borrowing  money  and  creating  a 
burden  upon  these  bonds  for  the  payment  of 
his  own  obligations,  and  that  If  any  tender 


bad  been.  In  point'  of  fact,  made  or  proposed, 
the  same  bad  not  been  kept  good  aa  required 
by  law."  While  the  effect  of  the  motion 
was  to  raise  the  question  of  tender,  and  of 
the  sufficiency  of  the  evidence  to  Justify  a 
finding  that  a  tender  had  been  waived,  itdoes 
not  suggest  tbe  point  that  the  plaintiff  was 
unable  to  perform  by  a  delivery  at  ibe  time 
when  tender  was  offered  to  be  made,  and 
when  tbe  same  was  waived.  The  fact  that 
the  bonds  were  pledged  to  secure  liabilities 
of  the  plaintiff  was  in  no  wise  in6onslat«it 
with  plaintifTs  ability  to  redeem,  or  to  pro- 
cure them  for  delivery  to  the  defendants.  If 
the  defendants  believed,  and  Intended  to 
make  the  point,  that  the  plaintiff  was  actual- 
ly incapable  of  delivering  the  small  balance 
remaining  of  the  bonds,  it  should  have  been 
distinctly  stated.  The  plaintiff  having  given 
evidence  of  his  willingness  to  turn  over  tbe 
remaining  bonds  if  defendants  would  i>ay  tbe 
$75,000  due  by  the  contract,  and  that  their 
formal  tender  was  waived,  he  had  prima 
facie  establisbed  tbe  breach  by  the  defend- 
ants of  tbe  contract  relied  upon,  and  that  it 
was  owing,  not  to  some  default  on  his  part, 
but  to  Mackay's  refusal  to  be  bound  by  the 
terms  of  the  contract,  or  to  recognise  that 
any  rights  had  accrued  to  the  plaintiff  by 
reason  of  the  transactions  between  them. 
Blanlfestly,  in  thaX  attitude  of  the  parties, 
tbe  plaintiff  was  not  called  upon  to  establish 
the  fact  that  had  tbe  defendants  not  waived 
a  tender,  and  a  tender  bad  been  necessary, 
he  possessed  ways  and  means  to  produce  and 
present  the  bonds  for  acceptance  or  refusal. 
Whatever  was  the  real  condition  of  bis  finan- 
ces, there  was  nothing  to  warrant  tbe  infer- 
ence of  an  inability  to  redeem  the  bonds; 
and,  if  presumptions  were  to  be  indulged  in, 
the  presumption  of  plaintiff's  ability  to  per- 
form his  agreement,  and  to  have  the  means 
to  do  so,  obtained  nntU  overcome  by  evi- 
dence to  the  contrary.  It  Is  very  clear,  xm- 
der  the  circumstances  disclosed,  if  at  all  es- 
sential, that  it  was  incumbent  upon  the  de- 
fendants to  make  out  the  fact,  which  they 
wholly  failed  to  establish,  that  the  plaintiff 
was  Incapable  of  redeeming  the  bonds  for 
delivery.  It  Is  equally  clear  that  they  did 
not  entertain  a  notion  whidi  was  not  sug- 
gested upon  the  trial,  either  by  motion,  or  by 
a  request  for  an  instruction  to  the  Jury,  or 
in  any  other  manner. 

The  only  point  suggested  by  the  motion  to 
direct  a  verdict  was  that  there  had  been  no 
tender  of  the  bonds,  and  that  defendants  had 
not  waived  a  tender;  and,  as  bearing  upon 
the  efficacy  of  the  tender  to  relieve  the  plain- 
tiff of  the  duty  resting  upon  him,  it  was 
stated  that  the  bonds  were  pledged  to  secure 
liabilities  of  the  plaintiff,  and  had  thus 
passed  from  bis  control.  The  defendants 
claim  that  there  were  $165,000,  par  value. 
of  those  bonds,  which,  at  the  time  of  the 
commencement  of  the  action,  had  not  been 
delivered  by  the  plaintiff.  According  to  the. 
plaintifTs  evidence,  between  the  time  when 
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he  was  giren  to  uoderstand  that  Mackay  apr 
proved  of  his  agent's  negotiation  and  con- 
tract. In  December,  18S8,  and  yrhen,  In 
March,  1889,  Mackay  came  on  to  New  Tork, 
all  the  telegraph  properties  had  been  turned 
over  which  were  in  his  possession,  except 
$115,000  of  the  bonda.  Fifty  thousand  dol- 
lars of  the  bonds  had  been  loaned  to  De  Cas- 
tro, and  he  bad  pledged  them  In  October, 
1888,  to  the  Madison  Square  Bank,  to  se- 
core  a  loan  to  himself.  On  December  26, 
1888,  Stokes  gave  De  Castro  an  orda  on  the 
bank  to  d^ver  the  bonds  to  him  (De  Castro) 
when  hlB  loan  was  paid.  As  one  of  the  ven- 
dees named  In  the  cmtract  of  December  24, 
1888,  and  as  the  agent  or  Intermediary  of 
Mackay,  this  was  a  sufficient,  and  the  only 
possible,  delivery,  and  divested  Steves'  title 
to  the  bonds,  In  favor  of  De  Castro,  as 
Mackay's  agent  As  to  the  9115,000  of  bonds, 
they  were  under  pledge  to  secure  a  loan  to 
Stokes  from  the  Chemical  Bank,  and  Mac- 
kay's position  towards  St<AeB,  and  his  decla- 
rations to  liim  after  bis  arrlvalin  New  York, 
made  it  unnecessary  to  do  anything  about 
getting  them  up.  He  refused  to  recognise 
the  contract  aa  binding  upcan  bin^  and  sim- 
ply claimed  all  the  telegraph  prc^jertles  to 
be  his.  Hla  attitude  was  one  of  distinct 
repudiation  of  any  obligations  towards 
Stokes.  The  latter  was  then  in  the  position 
of  having  turned  over  substantially  all  the 
property  in  his  .  possession,  and  then  of 
bearing  Mackay  disavow  the  contract,  upon 
the  fUth  of  which  he  had  acted.  He  had 
divested  himself  of  the  control  of  the  tde- 
£raph  company,  and  of  the  great  bulk  of 
the  securities  and  properties  of  wlilch  he  had 
become  possessed,  and  stood  ready  to  ful- 
fill every  condition;  while  Mackay,  who  had 
seen  him  give  up  everything,  refused  to  pay 
the  cash  consideration  named  in  the  con- 
tract His  course  was  plain.  There  was  a 
breach  of  the  contract  He  had  lost  the  codt 
trol  of  tbe  telegraph  company,  and  had  deliv- 
ered most  of  the  property  called  for  by  the 
contract  He  could  elect  to  rely  upon  the  re- 
sponsibility of  the  vendees  and  sue  them 
upon  the  contract  f<H:  what  remained  to  be 
paid  by  them  of  the  consideration  moneys. 
This  he  did,  and  his  ofCer  to  make  a  tender 
of  the  bonds  yet  undelivered,  before  suit 
was  expressly  waived  by  De  Castro,  as 
useless.  Indeed,  in  view  of  Mackay's  ex- 
press repudiation  of  the  contract,  it  would 
have  been  an  unnecessary  and  meaningless 
ceremony  for  Stokes  to  go  through  the  form 
of  tendering  the  remaining  bonds,  and  no 
tender  was  called  for.  Comweli  v.  Halght, 
21  N.  y.  462;  Shaw  v.  Insurance  Co.,  68  N. 
Y.  286.  In  the  latter  case  the  English  rule 
deduciUe  from  the  eases  was  adverted  to, 
that  "the  positive,  absolute  refusal  by  (we 
party  to  carry  out  the  contract  is  in  itself 
an  immediate,  complete  breach  of  it  on  his 
part,  and  dispenses  the  other  party  from 
the  useless  formality  of  tendering  perform- 
ance of  the  coAditiop.  precedent  and  gives 


immediate  right  of  action";  and  It  was  held' 
that,  while  our  decisions  may  not  have  gcwe 
so  far  as  those  of  the  English  courts,  yet  that 
where  a  party  has  repudiated  all  obligation^ 
and  so  declares,  it  would  be  "a  useless  act"' 
after  that,  to  make  an  ofCer  to  perform. 
The  law  does  not  compel  a  man  to  do  a  vain 
and  fruitless  act.  The  situation  of  the  par^^ 
ties  was  sharply  defined.  Stokes  claimed 
that  a  contract  had  been  made  with  De  Cas- 
tro and  Mackay,  under  which  he  had  sub- 
stantially performed  what  was  required  of 
him,  and  that  Mackay  had  become  bound, 
either  by  his  telegrams,  or  by  subsequ^it 
adoption  and  ratification.  Mackay,  on  the- 
other  hand,  repudiated  any  obligation  under 
the  contract;  claimed  the  telegraph  propers- 
ties  were  his  wllhout  any  payment,  and  that 
Stokes  had  given  up  all  his  interests,  rdying- 
upon  his  (Mackay's)  generosity  as  to  compeur 
satlon.  Stokes  therefore  elected. to  sue  him 
upon  the  contract  and  in  affirmance  thereof, 
to  recover  that  portion  of  the  cash  considera- 
tion which  remained  unpaid.  That  fixed  the- 
rights  of  the  parties,  and  presented  distinct 
issues  tor  trial,  which  would  result,  eithw 
in  a  decision  that  Mackay  was  not  bound  la 
any  way  by  the  contract,  and  that  St<Aes. 
had  gained  no  rights  thereunder,  or  had 
abandoned  them,  or  that  a  contract  baid 
been  validly  made,  by  the  terms  of  which 
Mackay  had  bectane  obligated,  and  that 
Stokes  had  done  everything  on  his  part  which 
entitled  him  to  enforce  that  obligatlm  and 
to  recover  the  moneys  demanded.  The  evi- 
dence was  such  as,  In  the  former  Judgment 
oC  this  court,  to  require  the  submission  of 
the  case  to  a  Jury,  and  they  have  decided 
the  contention,  by  their  verdict,  in  favor  of 
Stokes;  and  all  questions  of  fact  essential 
to  Stokes'  recovery  will  be  deemed  to  have 
been  passed  upon  favorably.  No  acts  done 
by  the  plaintiff  after  the  commencement  of 
the  action  could  afteot  the  cause  of  actlcm,  for 
the  right  of  action  had  become  vested  upon 
the  breach  of  the  contract  That  breach  con- 
sisted in  the  repudiation  of  a  contract  then 
substantially  executed,  and  in  the  refusal  to- 
pay  the  ccmtract  price,  while  retaining  prac- 
tically all  the  property  sold  and  delivered  un- 
der the  contract.  The  plaintiff's  subsequent 
acts  could  only  create  a  cause  of  action  in  fa- 
vor of  the  defendants.  Under  the  allegations 
of  the  complaint  the  defendants  might  at 
any  time,  after  the  action  was  commenced, 
have  demanded  the  bonds  yet  undelivered, 
upon  ottering  to  pay  the  $75,000  claimed 
from  them.  If  their  delivery  had  become 
impossible  to  the  plaintiff,  the  defendants 
would  have  had  the  right  to  compel  him  to 
account  for  what  he  could  not  deliver;  but 
nothing  which  might  happen  to  the  bonds 
after  the  right  of  action  had  vested,  and  was- 
availed  of,  could  divest  such  right  of  ac- 
tlMi.  Westfall  V.  Peacock,  63  Barb.  209. 
That  some  bonds  remained  pledged  to  others 
to  secure  liabilities  of  the  plaintiff  proves 
nothing  against  his  right  of  recovery.     It 
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he  could  not  redeem  tiiem,  he  conld  be  com- 
peUed  to  account  for  the  moneys  received 
for  them.  If  any  had  been  converted,  and 
passed  beyond  his  control,  after  the  com- 
mencement of  the  action,  and  without  fault 
on  his  part,  at  most,  if  at  all,  under  the  cir- 
cumstances, he  could  be  compelled  to  ac- 
count for  their  actual  value.  The  rule  Is 
not  questioned  that,  by  the  election  to  sue 
upon  the  contract  for  the  price,  the  plaintiff 
has  kept  alive  all  his  own  obligations  under 
It.  He  recognized  them  by  offering  to  make 
tender  of  what  bonds  be  had  not  yet  deliv- 
ered, and  by  keeping  the  tender  open  In  his 
complaint  The  defendants  have  at  all  times 
been  entitled,  upon  offering  to  pay  the  $75,- 
000,  to  have  the  bonds.  Their  payment  of 
this  Judgment  will  leave  them  still  entitled 
to  demand  them,  and  a  failure  to  comply  will 
create  a  cause  of  action  in  thebr  favor  f<M- 
their  value. 

We  have  considered  the  main  question  on 
this  appeal  with  great  care,  and  we  think 
that  neither  in  the  rulings  upon  which  it 
arose,  nor  In  any  other  of  the  rulings  referred 
to,  was  there  any  error  committed  whidi 
would  justify  us  in  ordering  a  new  trial  of 
the  action.  The  judgment  should  be  affirm- 
ed, with  costs.  All  concur.  Judgment  af- 
flimed. 


<1«  N.  T.  177) 

ORAT  V.  SHBPARD  et  aL 

(Court  ot  Appeals  of  New  York.     Oct.  8, 1895.) 

Mastbb  aki>  Sbrvant— DiacHASQE  or  Emflotb— 
Breach  of  Dutt. 

1.  Parol  evidence  is  inadmissible  to  limit 
the  word  "incompatibility,"  named  as  one  of  the 
grounds  for  digdmrge  in  a  contract  of  employ- 
ment on  a  newspaper,  to  "unsnitablenesr'  of 
the  emplo/6  for  the  employment. 

2.  The  retention  by  an  employ^  of  a  letter 
from  his  employer  in  reference  to  his  work,  aft- 
er the  matter  referred  to  therein  lias  l>een  closed, 
is  ground  for  his  discharge,  where  it  appears 
that  the  letter  was  kept  to  blackmail  his  employ- 
er.    29  N.  Y.  Supp.  975,  affirmed. 

Appeal  from  supreme  court,  general  term, 
First  department. 

Action  by  Frank  S.  Gray  against  Au- 
gustus D.  Shepard  and  others,  executors,  for 
breach  of  contract.  From  a  judgment  of 
the  general  term  (29  N.  Y.  Supp.  975)  affirm- 
ing a  Judgment  of  the  special  term  for  de- 
fendants, plaintiff  appeals.    Affirmed. 

A.  J.  Dltt^iboefw,  for  appellant  Noah 
Davis,  for  respondents. 

ANDREWS,  0.  J.  This  action  was 
brought  to  recover  damages  alleged  to  have 
been  sustained  by  the  plaintiff  In  conse- 
quence of  his  wrongful  discharge  by  the 
original  defendant  Shepard,  from  his  em- 
ploymoit  on  the  Mail  and  Express,  a  news- 
paper in  the  city  of  New  York.  The  employ- 
ment was  under  a  written  contract  dated 
April  18,  1888.  By  the  contract  the  plaintiff 
undertook  to  devote  bis  whole  time  (Sun- 


days excepted),  and  all  his  energies  and  tal- 
ents, "to  pushing  the  publication,  subscrip- 
tion, circulation,  advertising,  Influence,  and 
all  the  Interests  of  said  newspaper,  and  in 
every  method  he  may  devise  or  be  advised 
or  directed,  to  be  approved  by  Mr.  Shepard, 
and  In  no  way  against  Mr.  Shepard  or  his 
sucoessMT's  interest"  The  contract  was  to 
continue  for  five  years  and  the  plaintiff  was 
to  receive  as  compensation  for  his  services 
$6,000  a  year,  and  in  addition,  during  each 
of  the  last  three  years,  was  to  be  credited 
$5,000  towards  the  purchase  of  an  Interest 
In  the  paper.  The  contract  provided  that 
"for  any  dishonesty.  Incapacity,  IncMnpati- 
bility,  or  breach  of  the  agreement"  on  the 
part  of  the  plaintiff,  Mr.  Shepard  should  be 
at  liberty  to  annul  and  cancel  It  On  the 
4th  day  of  January,  1890,  Mr.  Shepard  noti- 
fled  the  plaintiff,  in  writing,  that  under  the 
option  in  the  contract  he  annulled  it  for  the 
plaintiff's  "dishonesty,  incapacity.  Incom- 
patibility, and  breaches  of  the  agreement" 
The  answer  alleged  that  the  discharge  was 
justified  by  the  conduct  of  the  plaintiff,  his 
unfaithfulness,  dishonesty,  and  incompeten- 
cy, and  because  his  habits  and  manners 
were  such  as  to  produce  Incompatibility  be- 
tween him  and  the  employer  and  other  per- 
sons connected  with  the  business.  The  jury 
rendered  a  verdict  for  the  defendant  and 
the  only  questions  before  us  arise  on  excep- 
tions taken  up<m  the  trial. 

The  plaintiff  offered  to  prove  a  conversa- 
tion between  himself  and  Mr.  Shepard  when 
the  contract  was  presented  to  him,  and  be- 
fore Its  executlcm,  in  which  Mr.  Shepard,  la 
reply  to  an  inquiry  made  by  the  plaintlfl  as  to 
the  meaning  of  the  word  "incompatibility," 
in  the  contract,  said  that  "tt  meant  that  he 
should  have  the  right  to  discharge  you  If  at 
any  time  you  were  unsulted  to  newspapn 
work,  or  tired  of  newspapo:  work,  and  that 
Is  all  It  meant."  The  judge  excluded  the 
evidence  and  the  plaintiff  excepted.  The 
ruling  was  proper.  The  plaintiff,  by  the 
evidence  offered,  sought  to  limit  the  mean- 
ing of  a  word  In  common  use.  the  only  In- 
definlteness  of  meaning  consisting  In  Its 
wide  application,  and  which  for  that  very 
reason,  as  may  be  Inferred,  was  introduced 
Into  the  contract  The  elements  and  quali- 
ties which  may  create  Incompatibility  be- 
twem  persons  elude  exact  definition,  so 
varied  are  the  circumstances,  and  so  depend- 
ent Is  such  a  state  of  feeling  upcn  education, 
habits  of  thought,  and  peculiarities  of  char- 
acter. It  must  be  assumed  that  the  parties 
understood  the  wide  signiflcatlcm  of  the 
word,  and  used  it  understandingly.  The 
service  to  be  rendered  involved  mutual  con- 
fidence between  the  parties,  and  Intimate 
personal  association.  Want  of  harmony  be- 
tween them,  for  any  cause,  would  be  likely 
to  interfere  with  the  newspaper  enterprise, 
and  made  the  insertion  of  this  ground  for 
discharge  natural  and  reasonable.  The 
word  is  not  a  word  of  art,  or  of  technical  or 
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local  meaning,  or  having  two  dtstlnct  mean- 
ings,— clrcumBtancea  which  have  been  held 
to  Justify  parol  evidence  of  the  meaning  of 
a  word  used  In  a, written  contract  Greenl. 
By.  S  295.  The  largeness  of  the  meaning  of 
the  term  used  In  the  contract  is  no  reason 
for  limiting  Its  Interpretation,  nor  does  It 
famish  any  reason  for  permitting  parol  evl' 
dence  in  explanation.  Whether  there  was 
IncompatlbUity  which  Justified  the  discharge 
was  a  question  for  the  Jury,  upon  the  evi- 
dence. The  employer  could  not  allege  In- 
compatibility as  a  pretense  for  discharging 
the  plaintlfF.  The  Incompatibility  must 
have  existed  in  fact,  to  Justify  a  discharge 
under  this  term  of  the  contract 

The  defendant,  among  other  things,  sought 
to  justify  the  discharge  of  the  plaintiff  by 
reason  of  his  conduct  In  respect  to  a  memo- 
randum sent  by  him  from  Bar  Harbor,  Joly 
28,  1888,  and  one  of  the  exceptions  relied 
upon  by  the  plaintiff  Is  to  the  charge  of 
the  Judge  upon  that  sabject  On  the  28th 
of  July,  1888,  the  defendant,  being  at  Bar 
Harbor,  sent  by  mall  to  the  plaintiff,  In 
New  York,  a  pencil  memorandum,  without 
date  or  signature,  relating  to  the  subject  of 
procuring  for  the  Mall  and  Express  certain 
public  printing,  which  was  controlled  by  the 
police  commissioners  of  the  dty  of  New 
York.  The  memorandum  was  Inclosed  in 
a  letter  envelope,  with  the  defendant's  check 
for  $5,000,  payable  to  the  order  of  the  plain- 
tiff. The  memorandum  referred  to  the  sub- 
ject of  c<»umis8lons  to  be  paid  for  the  print- 
ing contract  The  printing  was  given  to 
aome  other  paper.  In  August  18SS,  the  de- 
fendant, having  returned  from  Bar  Harbor, 
asked  the  plaintiff  for  the  check  and  mem- 
orandum. <The  plaintiff  returned  the  money, 
but  told  the  defendant  he  had  destroyed  the 
memorandmn.  Subsequently  differences 
arose  betwem  the  parties,  and  the  defend- 
ant desired  to  dissolve  the  relation  betwe«i 
them.  The  defendant  testified,  in  sub- 
stance, that  when  these  later  differences 
arose  the  plaintiff  threatened  tliat  the  de- 
fendant would  not  dare  to  discharge  him, 
because  of  the  memorandum,  which  he  then 
said  he  had  not  destroyed;  and  he  refused, 
on  request  of  the  defendant,  to  give  it  to 
him.  In  fact,  the  plaintiff  had  not  destroyed 
the  memorandum,  and  It  was  produced  on 
the  trlaL  He  testified,  "I  have  kept  It  all 
the  time  in  the  safe^eposit  vault  of  the  Na- 
tional Park  Bank."  It  was  claimed  on  the 
part  of  the  plaintiff  that  the  check  of  $5,000 
was  sent  to  be  used  to  Influence  the  police 
commissioners  to  award  the  printing  con- 
tract to  the  Mail  and  Express,  and  that  the 
memorandum  confirmed  this  view.  The  de- 
fendant on  the  trial,  denied,  under  oath, 
that  the  check  was  sent  for  the  purpose 
claimed,  and  explained  the  allusions  in  the 
memorandum  consistently  with  an  honest 
puriXMie.  The  jury  found  the  version  of  the 
transaction  given  by  him,  and  were  anthor- 
Ized  to  find  that  the  plaintiff  preserved  the 


memorandum,  to  be  used  as  a  means  of  co- 
ercing the  d^endant  to  retain  him  in  his 
employment  It  appeared  that  it  was  the 
custom  of  the  defendant  to  give  dirfections 
to  his  employes  by  Informal  written  mem- 
oranda, in  pencil,  without  date  or  signa- 
ture, in  the  same  form  as  the  one  in  ques- 
tion. The  Judge,  in  his  charge  to  the  jury, 
referring  to  the  transaction  alluded  to,  said: 
"According  to  Mr.  Gray's  testimony,  the  pa- 
per was  given  to  him  by  the  defendant,  as 
his  manager.  Whatever  Its  contents,  o^ 
whatever  its  purpose,  it  was  given  In  the 
course  of  his  employment;  and  the  master 
would  have  the  right,  afterwards,  to  de- 
mand that  or  any  other  paper  which  he  had 
intrusted  to  his  employ^,  and  he  would  have 
no  right  to  refuse  It.  That  which  the  mas- 
ter had  a  right  to  demand,  If  it  shall  be  re- 
fused by  the  employ^.  Is  necessarily  a 
breach  of  the  agreement  existing  between 
them."  He  further  charged,  "If  you  C(»ne 
to  the  conclusion  that  there  was  a  breach  of 
the  contract  with  reference  to  the  matters  I 
have  submitted  to  you,  I  charge  you,  as  mat- 
ter of  law,  it  is  your  duty  to  render  a  ver- 
dict for  the  defendant"  The  plaintiff's 
counsel  excepted  to  the  charge,  In  the  fol- 
lowing language:  "I  except  to  that  portion 
of  the  charge  where  the  court  said.  In  sub- 
stance, that  the  master  would  have  a  right 
to  demand  from  the  servant  the  return  of 
the  letter  concerning  the  advertisement 
sought  to  be  procured  from  the  police  de- 
partment for  the  Mail  and  Express,  and  that 
what  the  master  has  the  right  to  demand, 
which  shall  be  refused.  Is  necessarily  a 
breach  of  the  contract  of  service."  It  will 
be  observed  that  no  question  was  made  as 
to  the  correctness  of  the  assumptions  of  fact 
In  the  charge  that  the  memorandum  was 
given  by  the  defendant  to  the  plaintiff  as 
the  manager,  and  tbat.it  was  a  paper  in- 
trusted to  the  plaintiff  by  his  employer. 
The  plahitlff  seeks  to  apply  to  the  case  the 
rule  that  an  agent  has  the  right  to  retain 
letters  written  to  him  by  the  master,  relat- 
ing to  his  agency,  which  may  be  necessary 
for  his  protection.  The  case  in  question  does 
not  come  within  the  rule.  The  memoran- 
dum was  like  any  other  order  relating  to 
the  current  affairs  of  the  business,  which, 
when  it  had  served  its  purpose,  belonged  to 
the  defendant.  The  plaintiff  had  no  in- 
terest to  protect  in  keeping  it  He  had  re- 
turned the  money,  and  that  was  an  end  of 
his  responsibility.  He  made  no  claim  that 
the  retention  of  the  memorandum  was  nec- 
essary for  any  laudable  or  honest  purpose. 
On  the  contrary,  he  informed  the  defendant 
at  the  first  interview  that  he  had  destroyed 
It  We  think  the  Judge  correctly  charged. 
In  view  of  the  circumstances,  that  the  plain- 
tifTs  refusal  to  deliver  the  memorandum  to 
the  defendant  was  a  breach  of  duty,  and 
was  good  cause  for  his  discharge.  The 
claim  that  the  defendant,  by  retaining  the 
plaintiff  in  his  employment  after  knowledge 
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of  ylidatlons  of  daty,  thereby  condoned 
these  offenses,  and  that  they  could  not  there- 
after be  used  as  grounds  for  discharge,  Is 
without  force.  In  view  of  the  fact  that 
his  Tiolationa  were  committed  from  time  to 
time,  continuing  until  the  discharge.  The 
master  may  overlook  breaches  of  duty  In 
the  servant,  hoping  for  reformation;  but  U 
he  Is  disappointed,  and  the  servant  contin- 
ues his  course  of  unfaithfulness,  he  may  act 
in  view  of  his  whole  course  of  conduct,  in 
determining  whether  the  contract  of  employ- 
ment should  be  terminated.  We  find  no  er- 
Tor  In  the  record,  and  the  judgment  should 
be  affirmed.  All  concur.  Judgment  af- 
firmed. 


(M7  N.  Y.  694) 

NASSAU  BAI^  T.  CAMPBELL  et  al. 
(Court  of  Appeals  of  New  York.     Oct.  8, 1885.) 
NoTB»— DisoBAKes  or  Inuokseb— Imfaibino  Coi» 

LATKHALS. 

In  an  action  against  the  Indoraers  of 
notes  which  recited  that  certain  mortgage  bonds 
were  deposited  therewith  as  collateral  Becnrity, 
defendants  claimed  to  be  released  from  liability 
by  the  fact  that  such  bonds  had  been  postponed 
to  other  liens  on  the  mortgaged  property.  It 
appeared  that  one  W.,  who  was  the  owner  of 
the  bonds  in  qnestion,  had  pledged  them  to  se- 
cure a  loan  to  htm  by  plaintiS  bank.  After- 
wards the  owner  of  the  mortgaged  premises  de- 
sired a  farther  loan  thereon,  which  the  proposed 
lender  agreed  to  make,  if  all  the  bond  owners 
under  the  existing  mortgage  wonld  consent  to 
have  their  bonds  postponed  to  the  new  loan; 
and,  in  order  to  procnre  the  consent  of  plaintiff 
to  postponing  the  bonds  held  by  it,  it  was  ar- 
ranged that  the  notes  in  suit,  indorsed  by  de- 
fendants, should  be  delivered  to  W.,  who  should 
take  them  to  plaintifi,  and  procnre  the  surrender 
of  said  bonds.  The  notes  were  given  according- 
ly, and  the  bonds  were  surrendered  by  plain- 
tiff. At  the  time  the  notes  were  given,  no 
bonds  accompanied  them;  and  it  did  not  atmear 
that  any  bonds  were  ever  deposited  anywhere 
as  collateral  security  for  their  payment.  Bdd, 
that  there  was  no  evidence  to  sustain  snch  de- 
fense. 

Appeal  from  supreme  court,  general  term. 
First  department. 

Action  by  the  Nassau  Bank  against  Joseph 
Campbell  and  others,  executors  of  William 
Campbell.  From  a  judgment  of  the  general 
term  C^  N.  X.  Supp.  831)  affirming  a  judg- 
ment entered  on  a  nonsuit,  plaintiff  appeals. 
Keversed. 

Aaron  P.  Whitehead,  for  appellant  Wil- 
liam U.  Amouz,  for  respondents. 

UAIGHT,  J.  Tills  action  was  brought  tQ 
recover  the  amount  of  two  promissory  notes, 
dated  April  12,  1886,— one  for  $5,000,  and  the 
other  for  $4,810,  drawn  by  Phyfe  &  Camp- 
bell to  the  order  of  William  Campbell,  pay> 
able  on  demand,  with  interest,  and  indorsed 
by  the  defendants'  testator.  The  ^,000  note 
contained  the  following  clause  at  the  end 
thereof:  "Having  deposited  with  this  note 
as  collateral  security,  with  authority  to  sell 
the  same  at  public  or  private  sale  on  the  non- 
performance of  this  promise  without  notice. 


flTe  Iflftli  ATenoe  Plaza  bonds,  for  one  thon- 
sand  dollars  each,  with  accrued  interest  on 
the  same  from  October  Ist,  18S^"  The  oth- 
er note  contained  the  same  danse,  with  the 
exception  that  four  bonds  only  were  men- 
tioned Instead  of  five.  The  trial  court  and 
the  general  term  appear  to  have  reached  the 
conclusion  that  the  plaintiff  failed  to  estab- 
lish a  cause  of  action,  for  the  reason  that  the 
defendants'  testator,  as  indorser,  had  the 
right  to  depend  hirgely  upon  the  value  of 
the  securities  pledged  for  the  payment  of  the 
notes,  and  that  the  subsequent  postponing  of 
the  bonds  pledged  as  securtty  to  the  payment 
of  other  bonds  diminished  their  value,  and 
operated  to  relieve  the  surety.  Bank  v. 
UampbeU,  63  Hun,  228,  17  N.  Y.  Supp.  737. 

We  have  carefully  read  and  re-read  the 
evidence,  and  have  failed  to  find  any  such 
question  presented.  The  evidence  Is  exceed- 
ingly meager,  and  the  meaning  of  the  witness 
is  not  in  every  instance  made  clear;  but  the 
facts  disclosed,  as  we  understand  them,  are 
substantially  as  follows:  Phyfe  &  Campbell 
were  owners  of  what  is  known  as  the  "Plaxa 
Hotel  Property,"  and  at  the  time  of  the  mak- 
ing of  the  notes  in  question,  were  engaged 
in  the  construction  of  that  building.  They 
bad  already  mortgaged  the  propKly  to  the 
New  York  Life  Insurance  Company  for  the 
sum  of  $660,000,  and  again,  by  second  mort- 
gage, nmning  to  Charles  A.  Peobody,  Jr.,  as 
trustee,  for  $200,000,  upon  which  bonds  had 
been  issued,  secured  by  the  mortgage^  Twen- 
ty-two of  these  bonds  had  been  Issued  to  one 
Jacob  F.  Wyckoff,  some  of  which,  if  not  all, 
had  by  him  been  pledged  to  the  plaintiff  as 
security  for  a  loon  mode  to  him.  Phyfe  & 
Campbell  were  desirous  of  procuring  anoth- 
er loan  upon  the  property,  and  the  New  York 
Life  Insurance  Company  had  offered  to  make 
a  further  loan  of  $200,000,  provided  the  bond- 
holders of  the  second  mortgage  would  con- 
sent to  have  their  bonds  postponed  and  made 
a  subsequent  lien  to  the  new  loan.  Most  of 
the  bondholders  had  consented,  but  Wyckoff, 
having  pledged  bis  bonds  to  the  NasEiau  Bank 
for  money  loaned,  was  unable  to  procure 
them  to  have  them  indorsed  or  stamped  as 
postponed,  and  made  a  subsequent  lien  to  the 
new  lean.  To  accomplish  this,  it  was  ar- 
ranged that  Phyfe  &  Campbell  should  make 
the  notes  In  suit,  and  procure  the  indorse- 
ment thereof  of  William  Campbell;  that  snch 
notes  should  be  delivered  to  Wyckoff,  who 
should  take  them  to  the  bank,  and  procure 
the  surrender  of  the  bonds  held  by  it  as  col- 
lateral for  his  loan.  The  notes  were  accord- 
ingly executed,  taken  to  William  Campbell, 
who  indorsed  them,  and  then  they  were  de- 
livered to  Wyckoff.  What  he  did  with  the 
notes  does  not  clearly  appear.  Two  days 
later  we  find  him  at  the  office  of  the  attor- 
ney for  the  Insurance  company,  stating  that 
he  could  not  get  the  bonds  out  of  the  bank 
without  paying  $9,000,  and  that  for  that  sum 
he  would  get  the  bonds  and  have  them 
stamped.    It  does  not  appear  whether  any 
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one  agreed  to  pay  him  that  stun  or  not,  bat 
that  he  then  said  he  was  going  to  the  Nassau 
Bank  to  get  the  bonds,  and  thereafter  return- 
ed with  nine  $1,000  bonds,  which  he  delivered 
up  In  lieu  of  the  notes,  and  at  that  time  he 
recdved  a  check  from  Mr.  Peabody  for  the 
notes.  Whether  Peabody  purchased  the 
notes  on  his  own  account,  or  whether  he  ad- 
vanced the  money  for  Phyfe  &  Campbell, 
does  not  appear.  The  notes  upon  the  trial 
were  produced  by  the  plaintiff.  At  the  time 
the  notes  were  Indorsed  and  delivered  to 
Wyckoff,  there  were  no  bonds  or  other  se- 
curities attached  to  or  accompanying  them. 
It  does  not  appear  that  any  bonds  had  ever 
been  deposited  in  any  place  as  collateral  se- 
curity for  their  payment  They  describe  6 
and  4  "Fifth  Avenue  Plaza  bonds  for  one 
thousand  dollars  each,"  making  9  In  all. 
There  were  200  like  bonds  that  had  been  is- 
sued. The  general  term  appears  to  have 
been  of  the  impression  that  the  bonds  held 
by  the  platntlff  were  the  ones  that  were  in- 
tended to  be  pledged  as  security  for  the  pay- 
ment of  the  notes,  but  they  say  there  were  15 
of  these  bonds,  and  they  were  held  by  the 
bank  as  collateral  for  the  payment  of  Wyo- 
koft's  notes.  They  were  his  bonds,  pledged 
by  him,  and  not  bonds  ovmed  by  or  under  the 
control  and  management  of  Phyfe  &  Camp- 
bell, so  that  they  could  be  pledged  b7  them 
for  the  payment  of  their  debts.  It  will  thus 
be  seen  that  the  evidence  falls  to  establish 
the  defense  alluded  to. 

It  is  farther  urged  that  the  notes  had  been 
paid.  The  only  evidence  upon  that  subject 
Is  the  response  made  by  Mr.  Phyfe  in  answer 
to  the  question  as  to  whether  any  demand 
-was  made  on  him  "after  the  payment  of  the 
notes  in  the  lifetime  of  William  CampbelL" 
His  answer  was  "that  there  was  not  except 
on  the  date  of  the  stamping  of  the  bonda 
They  demanded  payment  then,  and  we  paid 
them."  By  referring  back  to  the  time  al- 
luded to,  we  find  that  Peabody  delivered  his 
check  to  Wyckoff  for  the  notes.  This  evl- 
-dence  has  already  been  referred  to,  and  at- 
tention called  to  the  fact  that  the  natnre  of 
that  transaction  is  not  disclosed.  Under  the 
-circumstances,  the  court  could  not  hold,  as 
matter  of  law,  that  the  notes  had  been  paid. 
The  most  that  could  be  claimed  for  the  evi- 
dence was  tttat  it  presented  a  question  of 
fact  for  the  Jury. 

No  other  question  Is  presented  that  requires 
consideration  here.  The  Judgment  should  be 
reversed,  and  a  new  trial  ordered,  with  costs 
^o  abide  the  event  All  concur.  Judgment 
reversed. 


(147  N.  y.  «87) 

ENSIGN  V.  JARVIS  et  al. 
(Court  of  Appe."l8  of  New  York.     Oct.  8, 1895.) 

^OHD    rOR  PCRFOmfAKOB  or  JODOMBira— LtABIIr 

nr  or  Frinoifal— Rights  or  Sobbtt. 
Judgment  in  an  action  for  divorce  pro^ 
-vided  for  payment  of  a  certain  sum  as  alimony, 


and  the  discharge  of  a  mortgage  on  property  of 
the  wife;  and  the  judgment  defendant  with  his 
brother  as  surety,  gave  a  bond  tot  its  perform- 
ance. Prior  to  the  entry  of  such  judgment,  and 
in  anticipation  thereof,  plaintiff  and  defendant 
in  the  action  for  divorce  joined  in  a  conveyance 
of  other  property  of  the  wife  to  an  attorney, 
who,  after  the  judgment  was  rendered,  convey- 
ed it  to  a  trustee  as  security  for  the  fulfillment 
of  the  bond.  The  declaration  of  trust  recited 
that  the  trustee  should  sell  the  property  as  soon 
as  practicable,  and,  ff  the  amount  realized  was 
more  than  the  sum  due  on  the  bond,  pay  the  ex- 
cess to  the  surety  thereon,  and  that,  if  the  bond 
was  paid  or  fulfilled  before  the  sale,  he  should 
convey  the  property  to  such  surety,  or  his  rep- 
resentative. Sdd,  that  such  property  consti- 
tuted a  primary  fund  to  secure  performance  of 
the  judgment  and  bond,  and  that  the  alimony. 
having  been  paid,  and  the  proceeds  of  a  sale  of 
snch  property  naving  been  exhausted  in  pay- 
ment of  the  mortgage,  the  surety  could  not  com- 
pel the  trustee  and  the  administratrix  with  the 
will  annexed  of  <Jie  principal  in  the  bond  to  ac- 
count for  the  full  proceeds,  on  the  theory  that 
such  principal  was  primarily  liable  for  the  dis- 
charge of  snch  mortgage,  before  the  trust  prop- 
erty could  be  used  for  that  purpose. 

Ai^eal  from  supreme  court,  geneiral  term. 
Fifth  department 

Action  by  May  Ensign,  indlvidaally  and  as 
administratrix  with  the  will  annexed  of 
Charies  Bnaign,  deceased,  against  Nathaniel 
Jarvis,  Jr.,  and  Cornelia  Hamilton,  Individu- 
ally and  as  administratrix  with  the  will  an- 
nexed of  Blisha  W.  Ensign,  deceased,  to  com- 
p^  defendants  to  accoimt  for  the  proceeds  of 
the  sale  of  certain  real  estate  alleged  to  have 
been  held  In  trnst  for  plaintiff's  testator. 
From  a  Judgment  of  the  general  term  (22  N. 
X.  Sapp.  1120,  mem.)  afSrmlng  a  Judgment  dis- 
missing the  complaint,  plaintiff  appeals.  Af- 
firmed. 

Adelbert  Moot,  for  appellant  Sherman  S. 
Rogers,  for  respondents. 


BARTIiETT,  J.  The  complaint  was  dis- 
missed by  the  special  term  In  Erie  county, 
and  the  Judgment  affirmed  by  the  general 
term  of  the  Fifth  department  This  action 
was  brought  to  compel  defendants  to  account 
for  the  proceeds  of  the  sale  of  certain  real 
estate  situated  at  Fremont,  Ohio,  alleged  to 
have  been  held  in  trust  for  plaintiff's  tes- 
tator, Charles  Ensigrn.  The  facts  are  admit- 
ted, and  this  appeal  presents  only  questions 
of  law.  Ellsha  W.  Ensign  (whose  adminis- 
tratrix with  the  will  annexed  is  a  party  de- 
fendant) and  his  wife,  Jennie,  prior  to  De- 
cember, 1875,  resided  in  the  city  of  New 
York,  at  No.  357  West  Thirty-Fourth  street 
The  title  of  these  premises,  as  well  also  of 
those  located  at  Fremont,  Ohio,  was  vested 
in  Jennie  Ensign,  the  wife  of  Ellsha.  On 
the  13th  of  December,  1875,  the  court  of  com- 
mon pleas  for  the  city  and  county  of  New 
York  granted  a  Judgment  of  absolute  divorce 
in  favor  of  Jennie  Ensign,  against  Ellsha  W. 
Ensign,  and  It  was  further  adjudged  that  the 
defendant  pay  to  the  plaintiff,  as  alimony, 
$25,000,  as  follows,  viz.:  $2,500  on  entry  of 
judgment,  and  $2,500  and  interest  semian- 
nually until  the  whole  amount  was  paid,^and 
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that  he  also  pay,  aad  discharge  of  record, 
within  five  years  from  date  of  Judgment,  a 
mortgage  covering  the  premises  No.  357  West 
Thirty-Fourth  street,  on  which  there  was 
due  and  unpaid  the  sum  of  $13,500,  and  tliat 
he  also  give  to  the  plaintiff  lils  bond,  with 
secnrity,  for  the  performance  of  the  Judg- 
ment Thereupon  the  defendant  and  his 
brother,  Charles  Ensign,  executed  and  deliv- 
ered to  the  plaintiff  the  bond  required  by  the 
Judgment  A  few  days  before  the  judgment 
for  divorce  was  entered,  and  In  anticipation 
of  It,  Ellsha  W.  Ensign  and  wife  conveyed 
to  William  0.  Traphagen,  of  the  city  of  New 
York,  the  attorney  for  plaintiff  In  the  divorce 
salt  the  premises  situated  at  Fremont  Ohio. 
After  the  Judgment  for  divorce  was  entered, 
Traphagen  conveyed  the  premises  to  Nathan- 
iel Jarvis,  Jr.;  and  the  latter  executed  a  dec- 
laration of  trust  December  15,  1875,  acknowl- 
edging that  he  held  the  premises  as  security 
for  the  fulfillment  of  the  bond  given  In  pur- 
suance of  the  Judgment  for  divorce,  and 
agreeing  to  sell  the  property  so  soon  as  he 
deemed  it  prudent  and  practicable.  If,  at 
the  time  of  the  sale,  there  was  less  due  on 
the  bond  than  the  amount  realized,  he  was 
to  pay  the  balance  to  Charles  Ensign;  and, 
if  the  bond  had  been  paid,  he  was  to  pay  to 
Oharies  Ensign  the  net  proceeds  of  the  sale. 
The  trustee  also  agreed  that  if,  at  any  time 
before  sale,  Ellsha  W.  Ensign  or  Charles  En- 
sign paid  or  fnlfllled  the  bond,  he  would  con- 
vey the  premises  to  Charles  Ensign,  or  to 
his  representatives  or  assigns.  Ellsha  W. 
Ensign  died  in  October,  1877,  In  possesion  of 
the  Fremont  premises,  leaving  a  will,  upon 
which  letters  testamentary  Issued  to  his 
brother,  Charles  Ensign.  Ellsha  W.  Ensign, 
In  his  lifetime,  and  Charles  Ensign,  as  his 
executor,  made  various  payments  to  Jennie 
Ensign  on  account  of  her  alimony,  and  on  the 
30th  of  Decembw,  1878,  the  full  amount  of 
$26,000  and  Interest  had  been  paid.  Charles 
Ensign  died  on  the  3d  of  December,  1880,  in 
possession  of  the  Fremont  property,  as 
Elisha's  executor.  On  the  7th  of  Januarj', 
1881,  the  defendant  Cornelia  Hamilton  was 
appointed  administratrix  with  the  will  an- 
nexed of  the  estate  of  Ellsha  W.  Ensign. 
On  the  2l8t  of  February,  1882,  Sherman  S. 
Rogers,  the  attorney  for  Cornelia  Hamilton, 
purchased  and  took  an  assignment  of  the 
bond  and  mortgage  covering  the  Thirty- 
Fourth  street  premises,  In  the  city  of  New 
York,  there  being  then  due  thereon  $7,298.81. 
On  the  13th  of  March,  1888,  the  defendant 
Cornelia  Hamilton  entered  into  a  contract 
for  the  sale  of  the  Fremont  property  for  $7,- 
000;  and  prior  to  that  time  Mr.  Rogers,  or 
his  partner,  had  secured  from  Mr.  Jarvls,  the 
trustee,  and  one  Holt  as  executor  and  trus- 
tee of  the  estate  of  Charles  Ensign,  quitclaim 
deeds  of  the  premises  to  Mrs.  Hamlltcm, 
which  were  to  be  held  in  escrow  until  the 
mortgage  on  the  New  York  property  was 
paid  and  discharged.  In  order  to  carry  out 
the  sale  of  the  Fremont  property,  by  convey- 


ing the  title  to  If  m.  Hamilton,  Mr.  Rogers, 
by  special  agreement  on  the  31st  of  March, 
1888,  caused  the  New  York  mortgage  to  be 
discharged  of  record,  although  it  was  not  in 
fact  paid,  and  could  not  be  paid  nntil  the 
proceeds  were  received  from  the  sale  of  the 
property.  On  the  same  day,  Jennie  Ensign, 
the  plaintiff  In  the  divorce  suit,  delivered  to 
Mr.  Jarvls,  the  trustee,  her  consent  to  the 
cancellation  of  the  bond  given  to  her  by 
Ellsha  W.  Ensign  and  Charles  Ensign,  and 
its  delivery  to  Cornelia  Hamilton,  aa  admin- 
istratrix of  the  estate  of  Ellsha.  On  the  5tb 
of  April,  1888,  the  sale  of  the  Fremont  prop- 
erty was  consummated.  Mrs.  Hamilton 
made  her  deed  to  the  purchaser,  and  the 
$7,000,  proceeds  of  the  sale,  which  was  the 
full  value  of  the  premises,  were  received  by 
Mr.  Rogers,  and  applied  by  him,  according 
to  the  previous  agreement  In  payment  of  the 
New  York  mortgage.  It  was  after  this  trans- 
action had  been  thus  construed  and  closed  by 
the  immediate  parties  in  interest  or  their 
legal  representatives,  that  the  administratrix 
of  the  estate  of  Charles  Ensign,  the  surety 
on  the  bond,  sought  to  compel  Mr.  Jarvls, 
the  trustee,  and  Mrs.  Hamilton,  Individually 
and  as  administratrix  of  Ellsha  W.  Knslgu's 
estate,  to  account  to  her  for  the  entire  pro- 
ceeds realized  on  the  sale  of  the  Fremont 
property. 

The  plalntitrs  main  contention  Is  based  op- 
en the.  proposition  that  Ellsha  W.  Ensign 
and  his  estate  rested  under  the  obligation  to 
extinguish  the  New  York  mortgage  for  the 
benefit  of  the  Fremont  property.  The  facts 
in  this  case  create  no  such  obligation.  It  Is 
clear  from  the  acts  of  the  parties  that  Jennie 
Ensign,  having  secured  an  absolute  divorce 
from  her  husband,  was  satisfied  to  receive 
$25,000  as  alimony,  and  the  discharge  of  the 
mortgage  covering  her  residence  in  the  city 
of  New  York,  on  which  there  was  unpaid  the 
sum  of  $13,500.  It  is  evident  that  the  provi- 
sions of  the  Judgment  were  well  understood 
before  It  was  actually  entered,  and  that  Jen- 
nie Ensign  was  willing  to  devote  her  Fre- 
mont property  to  securing  the  performance 
of  the  Judgment  in  her  favor.  To  this  end 
she  placed  the  title  In  her  attorney,  and,  im- 
mediately after  entry  of  Judgment  it  was 
conveyed  to  the  trustee  as  security  for  the 
fulfillment  of  the  bond  given  under  the  Judg- 
ment. Charles  Ensign  had  no  interest  in 
the  Fremont  real  estate,  and  he  appeared  on 
the  scene  only  as  the  surety  of  his  brother, 
undertaking  that  the  latter  would  obey  the 
decree  of  the  court  as  to  alimony  and  the 
payment  of  the  mortgage  on  the  New  York 
property.  It  Is  evident  that  Jennie  Ensign 
Intended  to  constitute  her  Fremont  property 
a  primary  fund  to  secure  the  pertormance 
of  the  bond  executed  to  her  by  her  husband 
and  Charles  Ensign.  What  her  motives  may 
have  been  is  not  disclosed  by  this  record,  but 
it  is  clear  that  she  fully  understood  the  situ- 
ation, and  consented  that  her  Fremont  prop- 
erty might  be  used  in  carrying  out  the  provl- 
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■ions  of  the  JudgmeBt  This  purpose  l8  evi- 
denced by  the  fact  that  she  reserved  no  re* 
Bidnary  Interest  under  the  declaration  of 
trust  This  action  on  the  part  of  Jennie  En- 
sign was  In  the  Interest  of  Oharles  Ensign, 
Id  the  event  Ellsha  W.  Ensign  failed  to  per- 
form In  foil  the  covenants  of  his  bond.  This 
anticipated  event  happened,  and  the  estate 
of  Charles  Ensign  was  relieved  from  liability 
to  pay  the  balance  due  on  the  New  York 
mortgage,  and  It  was  paid  with  the  proceeds 
realized  on  the  sale  of  the  Fremont  property. 
The  only  Interest  that  Charles  Ensign  ever 
had  In  the  Fremont  property  was  of  an  equi- 
table nature,  to  protect  him,  as  surety, 
against  the  liability  assumed  by  him  when 
he  signed  his  brother's  bond,  and  that  protec- 
tion his  estate  has  enjoyed.  It  Is  true  that 
the  declaration  of  trust  provided  that  If  the 
trustee  sold  the  property,  and  realized  more 
than  was  due  upon  the  bond,  the  balance 
should  be  paid  to  Charles  Ensign.  It  also 
provided,  in  case  of  sale,  If  the  bond  had 
been  paid,  the  net  proceeds  should  go  to 
Charles;  also.  If  the  bond  vras  paid  before 
sale  by  Ellsha  or  Charles,  the  property 
Bhould  be  conveyed  to  Charles.  It  suffices 
to  say  that  neither  of  these  contingencies 
happened,  nor  does  the  record  disclose  why 
these  remote  residuary  Interests  were  vested 
In  Charles.  It  Is  apparent  that  Ellsha's  ar- 
rangement with  his  divorced  wife  contem- 
plated that  she  should  be  satisfied  with  the 
provisions  of  the  Judgment,  and  that  he  was 
to  have  what  remained  of  the  EYemont  prop- 
erty after  its  use  as  a  primary  fund  under 
the  surety  trust.  The  residuary  Interest  vest- 
ed in  Charles  was  evidently  a  private  ar- 
rangement between  the  brothers,  but  there  Is 
nothing  In  the  facts  of  this  case  to  Justify  the 
appellant's  contention  that  XHisha,  In  enter- 
ing into  a  transaction  to  secure  the  perform- 
ance of  his  obligations  to  his  divorced  wife, 
as  required  by  the  Judgment,  at  the  same 
time  made  an  agreement  with  Charles  which 
would  secure  to  the  latter  the  Fremont  prop- 
erty free  and  dear.  There  Is  no  phase  of 
this  case  that  directiy  or  Indirectly  suggests 
such  a  result,  but,  on  the  contrary,  every- 
thing points  to  the  use  of  the  Fremont  prop- 
erty as  a  primary  fund.  Charles  Ensign  nev- 
er paid  anything  as  surety,  and  his  equita- 
ble rights  In  the  property  were  extinguished 
When  the  trustee  sold,  realizing  no  surplus. 

It  Is  suggested  by  the  appellant  that  the 
quitclaim  deed  of  the  Fremont  property 
given  by  Holt,  the  executor  and  trustee  of 
the  estate  of  Charles  Ensign,  to  Mrs.  Hamil- 
ton, and  held  by  Mr.  Rogers,  or  his  partner, 
in  escrow,  until  the  satisfaction  of  the  New 
Tork  mortgage,  was  void,  for  the  reason  that 
Holt  had  been  removed,  as  executor,  before 
the  final  delivery  of  the  deed  to  Mrs.  Hamil- 
ton. Charles  Ensign  had  no  legal  title  in 
the  property,  and  his  deed,  or  that  of  his 
trustee,  was  not  required  to  convey  the  fee. 
It  Is  not  necessary  to  pass  upon  the  validity 
of  this  deed.    The  legal  title  rested  in  Mr. 


Jarvis,  tta  trustee;  and  his  deed  to  Mrs. 
Hamilton  was  authorized  by  the  declaration 
of  trust,  and  vested  the  fee  In  her. 

The  appellant  makes  the  further  point  that 
Mr.  Rogers  having  satisfied  the  New  York 
mortgage  while  the  deeds  of  Holt  and  Jarvis 
were  still  In  escrow,  and  while  he  was  acting 
as  counsel  for  Mrs.  Hamilton,  the  payment 
of  the  mortgage  must  be  deemed  as  made  at 
the  request  of  Mrs.  Hamilton  as  administra- 
trix of  Ellsha  Ensign's  estate,  and  thereupon 
the  contingency  arose  which  bound  the  trus- 
tee to  convey  the  Fremont  property  to  the 
plaintiff,  or  account  to  her  for  the  proceeds. 
The  trial  court  found  that  until  Mr.  Rogers 
received  the  proceeds  of  sale  the  mortgage 
In  fact  had  not  been  paid,  although  the  sat- 
isfaction piece  was  recorded.  The  evidence 
sustains  this  finding,  and  shows  that  the  sat- 
isfaction of  the  mortgage,  the  cancellation 
and  surrender  of  the  bond,  the  vesting  of  the 
title  In  Mrs.  Hamilton,  the  sale  of  the  prop- 
erty, and  the  payment  of  the  proceeds  to 
Mr.  Rogers,  and  his  application  of  the  same, 
were  all  parts  of  one  transaction.  The  trust 
seems  to  have  been  properly  administered 
in  an  open. and  honorable  manner  by  all  con- 
cerned, and  tiie  provisions  of  the  divorce 
Judgment  have  been  fully  carried  out  The 
Judgment  dismissing  the  complaint  on  the 
merits  should  be  affirmed,  with  costs.  All 
concur.    Judgment  affirmed. 


(147  N.  T.  78) 

PEOPLE  V.  SHEA. 
(Court  of  Appeals  of  New  York.    Oct  8>  1885.) 
CbiminaIi  Law  —  BvinsKoe  —  Otbeb  Ckimbs  — 

CONTIHCAITaB^BXTRAOBUIRART  TbBK 

or  Otcr  and  TnufiHiB. 

1.  The  appointment  of  "extraordinary 
court"  of  oyer  and  terminer  is  sufficient,  under 
Code  Civ.  Proc.  §  234,  authoildng  the  governor 
to  appoint  an  "extraordinary  term"  of  audi 
court. 

2.  Code  Civ.  Proc.  i  234,  authorizing  the 
governor,  when  public  interest  so  requires,  to 
appoint  an  extraordinary  term  of  the  court  of 
oyer  and  terminer,  and  "to  designate  the  time 
and  place  of  holding  the  same,"  authorizes  him 
to  designate  for  the  holding  of  such  extraordi- 
naiT  term  the  same  day  on  which  a  regular  and 
ordinary  term  of  that  court  is  held. 

3.  A  motion  to  dismiss  an  indlctmenb  on 
the  ground  that  certain  persons,  not  officers  of 
the  law,  distributed  to  each  of  the  persons  com- 
posing the  grand  Jury  list  a  circular  letter  ad- 
vising them  as  to  their  duties,  and  on  other 
matters  prejudicial  to  defendant's  rights,  and 
that  unauthorized  persons  had  interTiews  with 
the  grand  jurors,  is  properly  denied  where  the 
only  evidence  In  support  of  the  moving  affidavit 
is  that  a  committee  of  citizens  had  distributed 
to  the  grand  jurors  a  circular  reminding  them 
of  the  jfreat  importance  of  their  duties,  stating 
some  of  their  powers  as  set  out  in  the  statute, 
and  offering  to  further  advise  them.  If  they 
would  call  at  the  headquarters  of  the  commit- 
tee, of  the  methods  by  which  each  grand  Jury 
could  do  effective  work. 

4.  A  postponement  of  a  murder  trial  is 
properly  denied  where  the  only  ground  stated 
therefor  is  that  counsel  wanted  time,  and  that 
It  was  not  customary  to  try  an  indictment  for 
80  grave  an  offense  so  soon  after  it  waa  found. 
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6..A  aew  trial  will  not  be  granted,  on  the 
ground  that  justice  requires  it,  where  the  eyi- 
dence  was  conflicting,  and  the  finding  of  the 
jury  does  not  appear  to  be  clearly  against  the 
weight  of  the  evidence,  or  to  have  been  In- 
fluenced by  any  improper  considerations. 

6.  Where  the  homicide  was  committed  at  a 
polling  place  during  an  affray  between  politicai 
factions  to  which  defendant  and  decedent,  re- 
spectively, belonged,  evidence  that  defendant 
was  procuring  persons  to  vote  unlawfully  is  ad- 
missible, where  it  appears  that  be  was  highly 
interested  in  the  election;  that,  in  furtherance 
of  the  interest  of  his  party,  he  associated  himself 
with  a  number  of  men  for  the  purpose  of  depos- 
iting illegal  ballots;  and  that  he  went  to  the 
Dolls  armed  for  the  purpose  of  overcoming  any 
resistance  that  might  be  offered  him. 

7.  Under  Code  Cr.  Proc.  {  271,  providing 
that  the  names  of  the  witnesses  examined  be- 
fore the  grand  jury  must  be  indorsed  on  the  in- 
dictment before  it  is  presented  to  the  court, 
and  that  if  the  names  are  not  so  indorsed  the 
court  must,  on  the  application  of  defendant,  at 
any  time  before  trial,  direct  the  names  of  each 
witnesses  to  be  furnished  to  defendant  forth- 
with, the  omission  of  some  of  the  names  from 
the  indictment,  to  which  no  objection  was  made 
on  (he  trial,  is  not  a  ground  for  granting  a  new 
trial. 

Appeal  from  court  of  oyer  and  tennina% 
Rensselaer  county. 

Bartholomew  Shea  was  convicted  of  murder 
in  the  first  degree,  and  appeals.    Affirmed. 

John  T.  Norton  and  Galen  B.  Hitt,  for  ap- 
pellant Thomas  S.  Fagan  and  Qeorge 
Rainea,  for  the  People. 


PEOKHAM,  J.  The  defendant,  baTinff 
been  conylcted  of  the  crime  of  murder  in  the 
first  degree  at  an  extraordinary  term  of  a 
court  of  oyer  and  terminer  held  in  the  city 
of  Troy,  has,  by  appeal,  brought  the  record  of 
his  trial  before  this  court  for  review,  pursuant 
to  subdivision  8  of  section  485  and  sections 
517  and  528  of  the  Code  <^  Criminal  Pro- 
cedure. There  has  been  imposed,  by  the  sec- 
tions of  the  Criminal  Code  above  mentioned, 
a  very  arduous  duty  upon  this  court  We  act 
not  only  In  the  capacity  of  an  ordinary  ap- 
pellate tribunal,  reviewing  errors  of  law  point- 
ed out  by  exceptions  duly  taken,  but  if  satis- 
fied that  the  verdict  is  against  the  weight  of 
evidence,  or  against  law,  or  that  justice  re- 
quires a  new  trial,  it  is  the  duty  of  the  court 
to  grant  it,  whether  any  exception  shall  have 
been  taken,  or  not.  In  the  court  below.  The 
duty  imposed  upon  us  Is  that  of  reading  the 
whole  evidence  in  the  case  of  every  ccmvic- 
tlon  of  murder  in  the  first  degree.  The  Code 
provides  (subdivision  8  of  section  485)  that 
the  case  and  exceptions  eiiall  consist,  among 
other  things,  of  a  copy  of  the  stenographer's 
mbiutes  of  the  trial,  the  result  of  which  pro- 
vision Is  that  a  large  mass  of  evidence,  fre- 
quently upon  points  not  really  disputed  or 
disputable,  Is  returned,  all  of  which  must  yet 
be  perused  before  the  court  can  properly 
come  to  a  conclusion  in  the  case.  It  seems  to 
us  that  a  practice  might  be  provided  by  the 
legislature,  which,  while  retaining  all  that  is 
now  sought  for  in  an  appeal  to  this  court, 
would  yet  restrain  within  some  reasonable 


limits  the  printing  of  a  vaat  mass  of  oro- 
longed  examinations  and  cross-examinations, 
filled  with  repetitions  and  Immaterial  matter, 
and  set  forth  by  question  and  answer.  The 
case  now  before  us  is  an  apt  Illustration  of 
the  vice  of  this  kind  of  practice.  Ten  thou- 
sand folios,  embracing  some  2,000  printed 
pages  of  evidence,  compose  the  record,  ex- 
clusive of  some  300  pages  of  examination  of 
Jurors,  no  question  in  regard  to  whom  was 
raised  or  argued  in  this  court  Taking  all 
this  mass  of  evidence,  and  printing  it  by  ques- 
tion and  answer,  with  its  innumerable  and 
everlasting  repetitions  of  the  same  thing  said 
In  the  same  way,  does  no  good  to  any  one, 
and  at  the  same  time  makes  the  reading  a 
burden  which  ought  not  to  be  imposed  upon 
the  court  The  evidence  should,  as  it  seems 
to  us,  be  placed  In  the  record,  and  the  case 
settled  by  the  trial  Judge,  as  In  other  cases; 
and  not  more  than  the  material  evidence 
ought  to  be  returned,  and,  except  In  qtecial 
cases,  the  evidence  should  be  in  a  narrative 
form.  Notwithstanding  this  great  mass  of 
evidence  returned  as  the  present  law  provides, 
the  whole  record  has  been  examined  and  de- 
liberated upon  with  that  degree  of  care  and 
attention  which  tlie  Interests  at  stake  would 
naturally  call  for.  The  counsel  for  the  de- 
fendant have  argued  before  us  several  propo- 
sitions, which  will  be  now  disposed  of. 

1.  Objection  was  made  in  due  time  to  the 
Jurisdiction  of  the  court  to  try  the  defend- 
ant, on  the  ground  that  it  was  an  extraordi- 
nary court  of  oyer  and  terminer,  called  under 
the  proclamation  of  the  governor,  and  desig- 
nated to  be  held  on  the  same  day  for  which 
a  regular  and  ordinary  court  of  oyer  and  tor- 
miner  had  theretofore  been  properly  appoint- 
ed by  the  justices  of  the  supreme  court;  and 
it  was  asserted  that  there  was  no  authority 
of  law  for  organizing  or  holding  more  than 
one  oyer  and  terminer  In  the  same  county  at 
the  same  time.  Some  criticism  was  also  made 
In  regard  to  the  form  of  the  proclamation  con- 
vening the  extra  term,  in  that  it  apiwlnted 
"an  extraordinary  court  of  oyer  and  terminer" 
instead  of  an  ex^aordinary  term  of  the  court 
of  oyer  and  terminer,  as  provided  for  by  sec- 
tion 234  of  the  Code  of  Civil  Procedure.  This 
latter  criticism  is  so  clearly  without  merit  that 
we  do  not  feel  called  upon  to  further  discuss 
It  The  other  objection  Is  also  untenable.  The 
law  provides  for  the  designation  by  the  jus- 
tices of  the  supreme  court  of  the  times  and 
places  for  holding  the  ordinary  and  usual 
special  terms,  circuit  courts,  and  courts  of 
oyer  and  terminer  in  the  several  judicial  de- 
partments of  the  state.  Code  Civ.  Proc.  { 
232.  It  is  then  provided  by  section  231  that 
the  governor  may,  when  in  his  opinion  the 
public  Interest  so  requires,  appoint  one  or 
more  extraordinary  general  or  special  terms 
of  the  supreme  court  or  terms  of  a  circuit 
court,  or  court  of  oyer  and  terminer.  Be  is 
granted  power  by  the  same  section  "to  desig- 
nate the  time  and  place  of  holding  the  same." 
There  is  no  limitation  in  the  grant  of  power 
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to  the  Kovemor  by  reason  of  which  he  cannot 
designate  a  time  and  place  for  the  holding 
of  the  conrt,  which  Is  the  same  time  and 
place  already  designated  by  the  justices  of  the 
supreme  court  for  the  holding  of  a  regular 
term  at  the  court  The  statute  Is  full  and 
ample,  and  under  it  the  discretion  Is  vested 
wholly  with  the  governor  as  to  the  occasion 
for  appointing,  and  the  proper  time  and  place 
for  holding,  the  extra  term  of  the  court  which 
he  convenes. 

2.  The  defendant  also  moved  to  dismiss  the 
Indictment  presented  to  the  court  on  the 
grounds— First,  that  improper  and  unlawful 
influence  was  exercised  upon  the  board  of 
supervisors  In  the  selection  of  the  grand 
Jury;  second,  that  certain  persons,  not  offi- 
cers of  the  law,  Issued  and  distributed  to  each 
of  the  persons  composing  the  grand  Jury  Ust 
of  300  names  a  circular  letter,  advising  them 
as  to  their  duties,  and  on  other  matters  preju- 
dicial to  defendant's  rights;  third,  that  un- 
authorized persons  had  interviews  with  the 
grand  jurors  composing  the  panel  which 
brought  In  the  indictment,  and  by  such  means 
unlawfully  procured  the  bringing  in  of  the 
indictment.  The  motion  was  based  upon  affi- 
davits of  the  defendant  and  his  attorney,  and 
the  only  fact  proved  was  the  distribution  of 
a  circular  to  grand  jurors  reminding  tbem  of 
the  great  importance  of  their  duties;  stating 
some  of  their  powers  as  evid^tced  by  cita- 
tions from  the  statute;  offering  to  further  ad- 
vise them,  if  they  would  call  at  the  headquar- 
ters of  the  committee,  of  the  methods  by 
which  each  grand  jury  could  do  effective 
work.  It  was  added  that  the  efforts  of  the 
committee  were  not  for  political  or  sectarian 
effect,  as  It  was  composed  of  Roman  Catholic 
priests,  several  Protestant  clergymen,  and  a 
number  of  prominent  Kepubllcans  and  Demo- 
crats. The  circular  wfls  signed  by  the  chair- 
man and  secretary  of  the  committee,  which, 
at  the  bead  of  the  circular,  was  designated 
the  "Committee  of  Public  Safety."  The  de- 
fendant, in  his  affidavit,  characterized  this 
circular  in  quite  a  variety  of  language;  and 
he  therein  stated  as  a  fact  that  It  had  ren- 
dered the  members  of  the  grand  jury  who 
found  the  indictment  imflt  and  Improper  pear- 
sons  to  perform  judicial  functions,  or  to  ad- 
minister Justice  according  to  law,  or  to  see 
that  the  rights  and  securities  guarantied  by 
the  constitution  and  the  laws  of  a  free  country 
were  secured  to  the  defendant.  The  defend- 
ant had  been  confined  In  jail  ever  since  the 
death  of  Ross,  and  the  question  would,  of 
course,  suggest  Itself  as  to  where  the  defend- 
ant obtained  his  knowledge  of  the  effect  of 
the  circular  upon  the  grand  jurors  who  lis- 
tened to  the  evidence  in  the  case,  and,  upon 
their  oaths,  alleged  that  he  was  guilty  of  mur- 
der In  the  first  degree.  His  affidavit  fur- 
nishes no  light  upon  that  subject,  nor  Is  there 
any  given  by  the  affidavit  of  his  attorney.  It 
is  unnecessary  to  here  discuss  the  questlMi 
whether  there  was  not  some  matter  in  the 
circular  which,  as  addressed  to  possible  and 


prospectiye  gnuid  Jurors,  It  woidd  have  been 
better  to  have  omitted.  It  Is  the  duty  of  the 
court  to  charge  the  grand  Jury,  and  to  ex- 
plain the  duties  of  the  grand  Jury  in  such 
manner  and  to  such  extent  as,  in  its  discre- 
tion, is  deemed  best.  Whatever  the  contents 
of  the  chrcular  may  have  been;  some  prejudice 
to  the  defendant  must  result,  or  such  taxAs-  be 
proved  that  an  Inference  of  prejudice  could 
Justiy  be  drawn  therefrom,  before  the  court 
would  be  called  upon  to  interfere  in  the  way 
suggested  by  this  motion,  even  if  it  had  the 
power  to  dismisB  on  such  ground.  We  here 
assume  that  the  law  gives  to  this  court  Juris- 
diction to  review  the  determination  of  the 
court  below  upon  this  point,  which  we  are  not 
at  all  sure  of,  but  which  It  Is  not  necessary 
here  to  decide,  because  we  are  of  the  opinion 
that  the  court  below  decided  the  questions 
ccHTSctiy.  There  was  not  a  particle  of  proof 
that  any  man  was  on  the  panel  who  was  not 
a  legally  constituted  Juror,  fulfilling  in  every 
respect  all  the  requirements  of  the  law. 
There  was  not  even  an  allegation  that  the 
evidence  given  before  the  Jury  was  incompe- 
tent in  its  nature,  or  insufficient,  if  believed, 
to  warrant  and  call  for  the  indictment  which 
was  found.  There  was  absolutely  no  ground 
set  forth  which  was  snfflclent  In  law  to  Justi- 
fy the  court  In  diamlsslng  the  indictment,  and 
the  defendant  has  no  ground  of  complaint 
based  upon  the  denial  of  his  motion. 

8.  The  defendant  thm  made  a  motion  to 
postpone  the  trial,  based  upon  an  affidavit  of 
his  attorney.  The  motion  was  denied,  and, 
as  we  think,  properly,  although  here,  also.  It 
is  donbtfol  If  we  have  any  Jurisdiction  to 
review  the  decision  of  the  court  on  this  ques- 
tion. The  counsel  for  the  defendant  did  not 
assert  that  there  was  any  absent  witness, 
and,  as  the  learned  trial  Justice  said,  the  mo- 
tion seemed  to  be  based  upon  the  suggestion 
that  the  counsel  wanted  time,  and  that  it 
was  not  customary  to  try  an  Indictment  for 
so  grave  an  offense  so  soon  after  it  was 
found.  The  decision  of  the  court  was  so 
plainly  right  as  to  require  no  discussion. 

4.  The  counsel  for  defendant  appeals  to  us 
for  a  new  trial  upon  the  general  merits  of  the 
case,  and  on  the  ground  that  Justice  requires 
it.  A.  plain  statement  of  some  of  the  more 
Important  facts  appearing  In  the  record  will 
not  be  out  of  place,  in  disposing  of  this 
ground  for  a  new  trial.  Some  of  them  are 
sworn  to  by  the  defendant  himself,  upon 
cross-examination,  and  others  are  attested  by 
a  large  number  of  witnesses,  who,  we  have 
no  doubt,  tell  the  case  as  it  appeared  to  them, 
and  as  in  fact  It  was. 

There  was  a  charter  election  held  in  the 
city  of  Troy  on  the  6th  day  of  March,  1894, 
at  which  a  mayor  and  supervisors  and  alder- 
men were  elected.  Although  the  contest  was 
quite  animated.  In  the  Thirteenth  ward,  over 
the  election  of  mayor,  yet  the  greater  inter- 
est and  excitement  were  there  raised  in  the 
election  of  alderman.  Two  Republican  can- 
didates wore  running  for  that  office,  each  "' 
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whom  dalmed  legulartty  of  nomination, 
wUle  the  Democrats  bad  made  no  nomina- 
tion of  their  own,  and  the  whole  contest  for 
aldennan  was  thus  carried  on  between  the 
two  Republican  nominees.  Mr.  Dunlop  was 
one  of  such  nominees,  and  Mr.  Hancox  was 
the  other.  The  defendant  was  a  friend  of 
Mr.  Dunlop,  and  sometimes  tended  bar  t<fe 
him,  when  Dunlop  desired  to  be  absent  from 
his  saloon.  There  bad  been  a  Republican 
ward  caucus  in  February  preceding  the  elec- 
tion, at  which  there  had  been  a  contest  for 
the  nomination  for  alderman  between  Dun- 
lop and  another;  and  the  defendant  bad  been 
present  at  that  caucus,  and  bis  friend  Mc- 
Oough  was  chairman  of  It.  The  latter  was 
also  a  friend  of  Dunlop.  At  the  caucus  there 
was  a  disturbance  between  the  friends  of 
the  different  candidates;  the  Ross  brothers 
and  Boland,  and  some  others  being  on  one 
Bide,  and  McGongh,  the  defendant.  Shea,  and 
others  on  the  opposite  side.  Shea  broke 
through  a  window  to  come  Into  the  place 
where  the  voting  was  going  on,  and  brandish- 
ed a  levolrer  which  he  had,  and  went  to  his 
friend  McGongh,  who  gave  to  him  the  bal- 
lot box;  and  the  defendant  then  marched 
ont  of  the  rooom  with  It,  and  gave  it  back  to 
McGongh,  some  distance  from  the  polling 
plac&  The  trouble  then  arose  as  to  the  reg- 
ularity of  the  proceedings  of  the  caucus,  and 
the  two  men  (Dunlop  and  Hancox)  ran,  each 
claiming  to  be  the  regular  Republican  candi- 
date for  alderman  of  the  ward.  It  is  eTident 
from  the  record  that  there  was  great  and 
continuous  excitement  uix>n  this  question  of 
the  election  of  alderman,  among  those  who 
took  an  interest  in  the  politics  of  the  ward, 
from  the  time  of  the  caucus  up  to  the  day 
of  election.  The  evening  prior  to  that  day 
the  defendant  provided  himself  with  his  pis- 
tol, for  the  reason,  as  he  said,  that  be  always 
anticipated  more  or  less  of  a  row  on  election 
day.  He  is  a  young  man,  and  was  then  but 
about  23  years  of  age,  and  a  molder  by  trade, 
but  by  no  means  a  steady  worker;  traveling 
to  the  West,  and  working  "oft  and  on."  He 
and  his  friend  McGough,  and  one  or  two  oth- 
ers with  them,  were  very  greatly  interested 
In  the  success  of  Dunlop;  and  so  far  did  they 
cany  their  Interest  that  during  election  day 
they  carried  on,  as  leaders  and  conductors 
of  a  number  of  ruffians,  the  most  open, 
shameless,  and  reckless  system  of  fraudu- 
lent voting,  by  means  of  repeating  and  by 
false  personation  of  legal  voters,  that  has 
ever  come  to  our  notice.  Fraud,  as  a  means 
or  measure  of  concealment,  was  not  resort- 
ed to.  The  names  and  residences  of  reputa- 
ble and  well-known  citizens  were  openly 
taken,  called  out  to  the  Inspectors  of  elec- 
tion, and  voted  on.  by  these  miscreants, 
while  the  citizens  themselves,  whose  names 
were  thus  taken,  were  In  the  booths  prepar- 
ing their  ballots;  and  in  some  instances  the 
citizen  would  come  ont  of  the  booth,  and  pro- 
test against  his  name  being  used  for  such  a 
'purpose,  but  no  weight  was  given  to  the  pro- 


test; and,  wh^i  challenged,  these  repeaters 
swore  in  their  votes  nnder  the  names  thus 
taken.  A  line  of  legal  voters,  formed  for  the 
purpose  of  voting  In  their  proper  turn,  would 
be  broken,  and  this  "bunch"  of  rascals 
would  get  to  the  polls,  and  each  deposit  a 
ballot,  and  retire,  only  to  repeat  the  perform- 
ance at  the  same  poll  In  a  short  time.  This 
was  particularly  the  case  at  the  First  election 
district  of  the  ward,  and  the  defendant  and 
others  acted  as  the  captains  and  directors  of 
the  men  who  were  i>er8onaUy  doing  the  re- 
peating, conducting  them  to  the  polls  from  a 
saloon  near  by,  and  gathering  them  again  in 
time  for  another  raid.  This  conduct  of  the 
defendant  and  his  companions  Is  almost  be- 
yond belief,  and  were  It  not  for  the  fact  that 
it  has  been  testified  to  by  numerous  witness- 
es, who,  so  far  as  we  can  Judge  from  the 
record,  were  reputable  business  men,  and>en- 
titled  to  credit,  we  should  have  great  hesita- 
tion in  accepting  the  narrative  as  true.  The 
reckless  audacity  displayed  In  the  commis- 
sion of  these  offenses  would,  of  Itself,  lead 
OS  to  doubt  whether  any  one  would  be  will- 
ing to  run  such  risks  as  to  thus  openly  vio- 
late the  law  In  the  presence  of  so  many  repu- 
table and  decent  men.  The  facts  are,  how- 
ever, established  by  evidence  which  Is  sim- 
ply overwhelming.  In  the  light  of  such 
events,  It  Is  a  somewhat  difficult  task  to  pre- 
serve that  judicial  temper  which  ought  al- 
ways to  characterize  the  expression  of  the 
views  of  this  court  Such  acts  as  those  above 
described  are  not  alone  a  gross  outrage  up- 
on the  rights  of  the  citizen,  but  they  leud 
directly  to  riot,  bloodshed,  and  murder;  and, 
if  they  should  become  habitual,  there  would 
cease  to  be  a  government  by  the  people, 
might  would  become  right,  and  anarchy  and 
despotism  would  be  the  result.  In  this  cai*e 
it  was  by  reason  of,  and  while  in  the  actual 
perpetration  of,  these  lawless  acts,  that  the 
deceased,  Robert  Ross,  was  killed.  He  was 
one  of  four  brothers  living  in  the  Third  dls- 
tilct  of  the  Thirteenth  ward,  and  all  of  whom 
were  engaged  In  the  business  of  manufactur- 
ing In  the  city  of  Troy.  They  were  aU  In- 
terested In  the  election,  and  were  bitterly  op- 
posed to  Mr.  Dunlop  and  his  friends.  They 
expected  some  trouble  at  the  polls,  and  they 
had  armed  themselves  with  clubs,  and  some 
of  their  party  had  pistols,  also.  This  con- 
duct on  the  XMirt  of  the  deceased  and  hi* 
friends  in  thus  arming  themselves  in  a  peace- 
ful community  Is  characterized  by  counsel 
for  the  defendant  as  evidence  of  lawlessness 
on  the  part  of  the  former,  and  as  being  the 
direct  cause  of  the  trouble  which  arose  sub- 
sequently. Perhaps  it  was  evidence  of  law- 
lessness. It  is  stated  that  If,  Instead  of  arm- 
ing and  pr^ariiig  themselves  for  an  affray, 
the  deceased  and  his  friends  had  borne  them- 
selves as  law-abiding  citizens,  no  trouble 
would  have  arisen,  and  that  It  was  owing 
to  their  own  violations  of  law  that  the  de- 
ceased came  to  his  death.  Looking  at  the 
transaction  In  the  Light  of  the  facts  testified 
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to,  It  would  seem  that,  In  order  to  completely 
act  the  role  of  peacefnl  and  law-abiding  dtl- 
sens.  It  would  hare  been  necessary  either  to 
remain  absent  from  the  polls  entirely,  or  to 
quietly,  and  without  even  remonstrance,  sub- 
mit to  the  open  violation  of  the  law  by  the 
defendant  and  his  companions;  to  look  on 
with  the  silence  of  resignation,  if  not  of  ap- 
probation, while  they  stuffed  the  ballot  box, 
and  weighed  down  the  votes  of  honest  and 
reputable  citizens  by  the  votes  of  these  re- 
peaters. Under  these  circumstances,  we  can- 
not say  that  those  men  who  had  armed  them- 
selves for  the  purpose  of  resisting  an  attack, 
and  for  self-defense,  were  themselves  there- 
by guilty  of  a  violation  of  law,  because  they 
refused  to  be  driven  from  the  polls,  and  at- 
tempted to  answer  with  force  an  armed  at- 
tack upon  themselves.  The  arming  of  citi- 
zens for  the  purpose  of  forwarding  the  inter- 
ests of  iwrticular  candidates  at  an  election, 
and  to  intimidate  others  from  the  exercise 
of  their  legal  rights,  cannot  be  too  severely 
<»:  too  summarily  condemned  and  legally 
punished.  This  court  cannot  listen  with  com- 
placency to  an  account  of  the  arming  of  the 
cittzena  of  any  portion  of  the  state  for  the 
purpose  of  going  through  the  forms  of  hold- 
ing an  election,  and  to  be  ready  to  protect 
themselves  in  case  of  attack.  It  is  an  appeal 
to  the  force  of  arms,  instead  of  to  the  protec- 
tion of  the  law,  and  such  an  appeal  is  one 
which  courts  cannot  be  expected  to  look  up- 
on with  the  least  patience  or  toleration. 
Still,  when  the  whole  case  is  surveyed,  the 
criticism  comes  in  bad  form  from  the  defend- 
ant, and  we  think  that  there  is  nothing  in 
the  evidence  which  Justifies  him,  or  miti- 
gates the  character  of  his  act. 

Up  to  the  time  when  the  defendant  and  his 
companions  appeared,  it  Is  not  pretended  that 
the  least  disorder  had  prevailed  at  the  polling 
place,  although  it  may  be  assumed  there  were 
men  belonging  to  all  parties  there  present. 
The  trouble  commenced  upon  the  arrival  of 
the  defendant  and  friends,  and  the  fighting 
was  precipitated  by  them.  While  condemn- 
ing in  unmeasured  terms  the  general  practice 
of  carrying  weapons,  we  cannot.  In  this  caae, 
admit  that  ths  deceased  or  his  companions 
ought  to  be  denounced  as  vltdators  of  the  pub- 
lic peace  because  of  their  conduct  on  this  oc- 
casion. Oourts  caimot  and  must  not  recog- 
nize the  claim  of  right  to  take  the  law  Into 
their  own  hands  by  citizens,  under  any  cir- 
cumstances; but  at  the  same  time  they  can 
see  the  difference,  and  make  the  proper  dis- 
tinction, between  acts  done  in  furtherance  of 
an  unlawful  purpose,  and  in  violation  of  the 
criminal  law,  and  those  acts  which  are  date 
by  private  citizens  in  order  to  obstruct  the 
accomplishment  of  that  purpose,  and  to  pre- 
vent such  violation.  The  citizen  must  not 
himself  be  guilty  of  a  violation  of  law,  in 
his  efforts  to  prevent  its  violation  by  others, 
but  the  intent  with  which  an  act  is  perform- 
ed is  the  important  fact  which  characterizes 
and  gives  point  and  force  to  the  act  itself. 


We  think  the  action  of  the  deceased  and  his 
friends  cannot  properly  be  said  to  have  led 
to  this  catajstrDph&  Early  on  election  day 
the  deceased  and  his  brothers  went  to  the 
polling  place  of  the  Third  district  There  Is 
no  proof  of  any  dispute  or  difficulty  arising 
there  in  the  absence  of  the  defendant  and  his 
companions,  and  It  is  entirely  evident  that 
the  trouble  that  was  anticipated  was  to 
come  only  from  that  quarter.  The  defend- 
ant and  his  friend  McGough  and  some  oth- 
ers were  present  at  the  Third  district  polling 
I^ace  on  one  or  two  occasionB  during  the 
forenoon,  and  before  the  time  when  the  af- 
fray in  question  occurred.  On  one  of  these 
occasions  they  commenced  a  quarrel  with 
some  one  of  the  Ross  party,  and  struck  one  or 
two  in  the  face;  but  nothing  serious  then 
took  places  and  the  defendant  and  his  party 
left  the  poUs.  Finally,  a  little  after  12 
o'clock,  the  defendant  McGough  and  others, 
to  the  number  of  seven  or  eight,  were  seen 
on  their  way  to  the  Third  district  polling 
place,  and  some  of  their  number,  in  the  pres- 
ence of  the  defendant,  were  heard  to  utter 
threats  to  "do  them";  that  they  were  strong 
enough,  and  that  they  should  "come  on"; 
"to  hell  with  them,"— and  such  expressions. 
Upon  their  arrival  at  the  polling  place,  which 
was  held  in  a  small  house  a  little  back  from 
the  street,  they  started  at  once  for  the  room 
in  which  the  ballot  boxes  were;  the  defend- 
ant <MQly  going  as  far  as  the  hall  leading  into 
the  room,  and  some  of  his  men  passing  In 
and  at  once  proceeding  with  their  scheme  of 
voting.  It  was  at  this  time,  and  while  the 
defendant  was  in  the  hallway,  that  one  of  his 
men  assumed  the  name  of  WUliajn  Arm- 
strong, of  51  Olen  avenue,  and  claimed  his 
right  to  vote  as  such.  The  real  William  Arm- 
strong was  then  In  the  booth  preparing  his 
ballot,  and,  hearing  the  claim,  stepped  oat, 
and  faced  the  man,  and  asked  him  it  his 
name  was  William  Armstrong,  and  If  he 
lived  at  61  Glen  avenue,  to  which  the  man 
answered  "Tes";  and  Armstrong  replied: 
"Yoa  don't  do  it.  I  am  the  only  man  that 
lives  there.  I  occupy  the  whole  house.  Tou 
don't  live  there  at  all."  And,  turning  to  the 
Inspectois,  he  said:  "This  man  has  no  right 
to  vote  here.  He  is  a'  repeater.  The  man 
voted,  nevertheless,  on  that  name,  and  the 
real  Mr.  Armstrong  had  to  swear  in  his  vote. 
One  or  two  more  efforts  to  repeat  were  made 
by  others  of  the  defendant's  men  while  he 
and  his  companions  were  in  the  hallway 
blocking  up  the  same  to  a  great  extent,  and 
exercising  a  supervision  over  the  whole  of 
their  subordinates.  Before  the  completion  of 
that  work  one  of  the  opposition,  named  Hay- 
ner,  came  to  the  hallway,  and  persisted  in  an 
attempt  to  get  through  it,  and  into  the  vot- 
ing room,  claiming  as  much  of  a  right  to  be 
there  as  any  of  the  others.  His  passage  was 
blocked  and  obstructed  by  defendant  and  his 
companions,  and  the  result  was  the  expul- 
sion of  Hayner,  who  was  Immediately  fol- 
lowed by  defendant  and  others,  all  going  out 
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into  tbe  open  air.  Here  a  slight  affray  took 
place,  the  defendant  and  McGongh  striking 
some  of  the  others,  among  them  BLayner,  and 
the  latter  replying  by  attempting  to  strike 
back;  and,  pulling  a  sort  of  wrench,  used 
by  stove  mounters,  from  his  pocket,  he  at- 
tonpted  to  use,  and  possibly  did  use,  it  upon 
some  of  his  opponents.  The  defendant  and 
McGough  had  pistols  In  their  hands.  The 
crowd  became  quite  thick,  surging  back  and 
forth  and  up  and  down  the  open  street;  and 
during  that  time  McGongh  and  WUllam  Ross 
came  together,  and  the  latter  was  shot  by  the 
former  and  fell  at  onca  Robert  Boss,  seeing 
the  difficulty,  started  towards  where  his 
brother  fell,  and  ran  In  pursuit  of  McGough, 
who  was  running  away,  and  wliom  he  soon 
overtook;  and  just  at  that  time,  owing  to 
some  stumble  or  misstep  on  tbe  part  of  <Kie 
or  both,  McGough  and  Robert  Ross  fell,— the 
former  under,  and  the  latter  half  covering 
Mm.  At  that  time  the  defendant  came 
towards  Robert,  and  while  Robert  was  In  a 
sitting  or  bending  attitude  the  defendant 
walked  up  behind  him,  and,  placing  his  plstod 
within  two  or  three  feet  of  the  back  of 
Robert's  head,  deliberately  fired  it  Into  him. 
The  defendant  was  then,  as  some  of  the  wit- 
nesses testified,  seen  to  walk  around  in  front 
of  Robert,  and  again  to  fire  his  pistol  at  him. 
McGough  in  the  meantime  had  twisted  him- 
self from  under  Ross,  and,  getting  up,  pro- 
ceeded to  run  away,  in  which  action  tbe  de- 
fendant then  joined.  This  description  of  the 
affray  which  resulted  in  the  death  of  Robert 
Ross  is  very  meager,  as  compared  to  that 
given  with  great  detail  by  the  numerous  wit- 
nesses called  by  the  prosecution,  but  enough 
Is  given  to  Show  the  main  points.  Some  16 
<v  20  shots,  in  all,  were  fired  by  different 
men.  The  first  ball  which  was  fired  by  the 
defendant  at  Robert  Ross  penetrated  tbe 
back  part  of  his  head,  ent«^  the  brain,  and 
caused  instant  death.  The  autopsy  showed 
this  fact 

As  may  be  supposed,  the  account  of  this 
affair  given  by  the  defendant  and  his  wit- 
nesses differs  radically  from  that  which  has 
been  stated  above.  The  facts  claimed  by  tbe 
prosecution  were  proved  by  more  than  20 
different  witnesses,  and  while  no  two  saw 
tbe  whole  transaction  In  exactly  the  same 
light,  as  to  every  detail,  yet  they  all  agreed 
as  to  the  main  facts  in  regard  to  the  shoot- 
ing of  the  deceased,  and  as  to  how  and  in 
what  position,  relative  to  tbe  deceased,  the 
man  stood  when  the  shot  was  fired.  All  the 
witnesses  did  not  recognize  the  defendant  as 
the  man  who  did  tbe  shooting,  being  too  far 
off  to  Identify  him;  but  about  15  respectable 
men  saw  the  occuiTence,  and  Identified  the 
defendant  as  the  man  who  did  the  shooting, 
and  under  the  circumstances  detailed  above. 
The  defendant  denied,  in  toto,  the  shooting. 
He  denied  that  he  was  at  the  spot  at  the 
time  the  shooting  was  done,  and  insisted  tliat 
at  that  time  be  had  himself  been  shot,  and 
was  leaning  up  against  a  fence,  too  weak 


to  stand  alcme.  In  the  course  of  the  affray 
it  is  true  that  the  defendant  was  shot  and 
slightly  wounded,  but  no  serious  effect  was 
produced  by  it,  and  he  was  seen  to  nm  from 
the  place  as  soon  as  he  had  done  the  shoot- 
ing. The  defendant  Is  contradicted  in  bis 
story,  not  only  in  its  main  points,  by  many 
witnesses,  but  he  was  himself  guilty  of  sev- 
eral misstatements  as  to  the  occurrence  when 
asked  about  it  soon  thereafter.  He  denied 
having  had  any  pistol,  aud  he  denied  having 
done  any  shooting  on  the  day  in  question, 
and  it  is  plain  that  each  denial  was  false, 
and  in  the  course  of  bis  cross-examination 
be  so  conceded.  The  witnesses  which  were 
called  for  him  were  the  men  who  were  his 
companions  during  the  day,  and  were  present 
at  the  time  of  the  affray.  They  appeared  in 
a  very  unsatisfactory  light  on  croes-examlna- 
tlon,  as  to  their  character  and  antecedents. 
One  or  two  of  them  had  served  terms  in  the 
penitentiary,  and  not  one  of  them  seems  to 
have  been  a  steady  worker  at  anything,  other 
than  frequenting  saloons,  and  passing  his 
time  In  such  punraits  as  are  usually  f<rilowed 
there.  While  denying  the  shooting  himself, 
the  defendant  and  his  witnesses  endeavored 
to  give  the  Impression  that  the  deceased  was 
In  reality  killed  by  one  Bolaad.  It  appears 
without  contzadictl<Hi  or  dispute  that  Boland 
was  one  of  the  Ross  party,  supporting  the 
same  caudidates,  a  member  of  the  same  wing 
of  the  Republican  party,  and  a  close  friend 
of  the  deceased  and  of  his  brothers,  and 
that  be  was  engaged  in  a  respectable  busi- 
ness in  Troy.  How  there  could  be  any  possi- 
bility of  Boland  shooting  Ross  was  some- 
thing calling  for  an  explanation,  as,  on  Its 
face,  the  proposition  was  absurd.  The  ex- 
planation was  attempted  on  the  part  of  the 
defendant  by  showing  one  man  16  or  20  feet 
ahead  of  Robert  Roes,  and.  Just  before  the 
shooting,  running  away  from  Roes;  while  a 
few  feet  in  the  rear  of  Roes,  who  was  him- 
self running  in  pursuit  of  the  fleeing  man, 
was  Boland,  who  had  a  pisttd  in  his  hand, 
and,  while  running,  fired  it,  and  Ross  imme- 
diately fell.  This,  it  was  urged,  left  room 
for  the  explanation  that  both  Ross  and  Bo- 
land were  in  pursuit  of  the  same  man,  and 
all  three  in  a  line  running  towards  the  west 
tbe  unknown  man  ahead.  Roes  behind  and 
within  15  or  20  feet  of  blm,  and  Boland  very 
near  Roes,  but  behind  him,  and  that,  while 
thus  in  pursuit  Boland,  in  attempting  to 
shoot  the  foremost  man,  did,  through  mis- 
take, shoot  Ross.  A  great  many  weU-at- 
tested  facts  are  at  variance  with  this  theory. 
The  course  of  the  wound  in  the  back  of  the 
bead  of  Robert  also  demonstrates  the  falsity 
of  the  claim.  One  of  the  witnesses  for  the 
defendant  took  the  position  that  there  was 
no  mistake  atx>ut  it;  that  he  saw  Boland 
aim  his  pistol  directly  at  the  head  of  Ross, 
and  but  a  short  distance  from  It  and  then 
deliberately  fire  at  and  kill  his  companion 
and  friend.  Such  manifest  and  reckless  per- 
jury   It  is  sickening  to  read.     To  sum  up. 
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here  were  presented  the  two  different  conten- 
tkmB  on  the  part  of  the  prosecutioD  and  the 
def^kdant.  There  was  no  claim  or  assertion 
made  on  the  part  of  the  defendant  that  the 
killing  was  dome  in  self-defense,  or  In  the 
heat  of  passion,  or  to  aid  a  companion  of  the 
defendant.  Hla  version  of  the  occarreace 
precluded  any  defense  of  that  nature,  for  he 
denied  that  he  shot  the  deceased  at  all,  and 
asserted  that  the  whole  evidence  of  the  peo- 
ple as  to  the  affray,  so  far  as  he  was  con- 
cerned, was  a  deliberate  falsehood,  or,  at  any 
rate,  a  mistake.  The  Issue  thus  formed  was 
presented  to  the  jury  in  a  fair  charge  by  the 
learned  trial  Judge,  to  which  no  exception 
was  taken,  and  the  Jury  have  found  the  de- 
fendant guilty  as  Indicted.  We  are  now 
asked  to  set  that  verdict  aside  upon  the  mer- 
its, and  to  grant  a  new  trial  because  Justice 
requires  IL  We  cannot  do  it.  We  are  en- 
tirely satisfied  that  the  Jury  have  arrived  at 
a  Just  conclusion,  although.  If  we  had  a  ra- 
tional doubt  on  that  subject,  there  being  at 
the  least  a  CMiflict  in  the  evidence, .  from 
which  different  inferences  might  be  drawn, 
we  should  not  feel  at  liberty  to  reverse  the 
finding  of  the  jury,  where  such  finding  is 
not  clearly  against  the  weight  of  evidence, 
and  does  not  appear  to  have  been  influenced 
by  any  improper  considerations.  People  ▼. 
Taylor,  138  N.  Y.  388.  34  N.  E.  275. 

5.  The  counsel  for  the  defendant  challenge 
the  correctness  of  the  rulings  of  the  trial 
court  in  admitting  evidence  of  the  repeat- 
ing in  the  presence  and  under  the  supervi- 
sion and  direction  of  defendant  at  the  dif- 
ferent polls,  as  stated  in  the  point  last  dis- 
cussed. Proper  exceptions  were  taken  to 
the  decisions  of  the  court  in  that  regard,  and 
the  question  has  been  argued  b^ore  us  at 
great  length.  The  objection  taken  is  that  the 
evidence  was  immaterial,  and  had  no  proper 
or  legitimate  bearing  upon  the  issues  Joined 
for  trial,  and  that  it  simply  tended  to  show 
the  defendant  guilty  of  some  other,  separate, 
and  different  crime  from  that  tot  which  he 
was  indicted  ajod  then  on  trial,  and  to  great- 
ly prejudice  him  in  his  defense.  The  Im- 
propriety of  giving  evidence  showing  that 
the  accused  had  been  guilty  of  other  crimes, 
merely  for  the  purpose  of  thereby  inferring 
his  guilt  of  the  crime  for  which  he  is  on 
trial,  may  be  said  to  have  been  assumed  and 
consistently  maintained  by  the  English  courts 
ever  since  the  common  law  has  itself  been 
in  existence.  Two  antag(mistic  methods  for 
the  Judicial  Investigation  of  crime  and  the 
conduct  of  criminal  trials  have  existed  for 
many  years.  One  of  these  methods  favors 
this  kind  of  evidence,  In  order  that  the  tri- 
bunal which  is  engaged  in  the  trial  of  the  ac- 
cused may  have  the  benefit  of  the  light  to 
be  derived  from  a  recwd  of  the  whole  past 
life  of  the  accused,  his  tendencies,  his  na- 
ture, his  associates,  his  practices,  and,  In 
fine,  all  the  facts  which  go  to  make  up  the 
life  of  a  human  being.  This  is  the  method 
whicn  is  pursued  in  France,  and  it  is  claim- 


ed that  oitire  Justice  la  more  apt  to  be  done 
where  such  course  is  pursued  than  where 
it  is  omitted.  The  common  law  of  England, 
however,  has  adopted  another,  and,  so  far  as 
the  party  accused  is  concerned,  a  much 
more  merciful  doctrine.  By  that  law  the  crim- 
inal is  to  be  presumed  innocent  until  his  guilt 
is  made  to  appear,  beyond  a  reasonable  doubt, 
to  a  Jury  of  12  men.  In  order  to  provehls  guilt, 
it  is  not  permitted  to  show  his  former  charac- 
ter, or  to  prove  his  guilt  of  other  crimes,  mere- 
ly for  the  purpose  of  raising  a  presumption 
that  he  who  would  commit  them  would  be 
more  apt  to  conunit  the  crime  in  question. 
In  People  v.  Sharp,  107  N.  Y.  42T,  14  N.  E. 
319,  the  doctrine  is  dwelt  upon,  and  the 
cases  upon  the  subject  collected.  Evidence, 
however,  which  is  relevant  to  the  issue, 
by  tending,  for  example,  directly  to  explain 
or  characterize  the  act  which  is  in  question 
on  a  criminal  trial,  has  never  been  held  in- 
competent or  inadmissible  because  it  also 
tended  to,  or  did,  prove  the  accused  guilty 
of  another  crime.  We  think  the  evidence 
in  questitm  comes  under  this  latter  rule.  It 
was  received  by  the  learned  trial  Judge 
upon  the  question  of  the  intention  and  delib- 
eration of  the  defendant  in  firing  the  shot 
at  the  deceased.  The  evidence  admitted,  to- 
gether with  other  evidence,  shows  the  de- 
fendant highly  interested  in  the  election  of 
his  friend  for  alderman,  and  it  also  shows 
that  for  the  purpose  of  furthering  such  elec- 
tion he  arms  himself  with  a  pistol  in  order 
to  overcome  possible,  if  not  expected,  c^po- 
sittcm,  associates  with  himself  several  others, 
and  they,  acting  together,  secure  the  serv- 
ices ot  a  number  of  men,  whom  they  conduct 
and  direct  to  the  various  polling  places  for 
the  purpose  of  depositing  their  illegal  bal- 
lots. It  shows  that  these  leaders  were  pro- 
vided with  pistols,  and  were  reedy  to  over- 
come even  armed  opposition,  which,  in  the 
nature  of  things,  they  must  have  foreseen 
might  be  the  accompaniment  of  their  work. 
It  shows  th«n  at  the  Third  district  polling 
place  two  or  three  times  before  they  finally 
made  the  attempt  to  work  hi  their  fraudu- 
lent and  illegal  ballots,  and  they  saw  there 
was  a  crowd  of  citizens  there  with  whom  it 
might  be  dangerous  to  come  in  conflict  for 
the  purpose. of  accomplishing  their  object. 
With  this  knowledge,  the  defendant  and  his 
companions  nevertheless  come  to  the  Third 
district  polls  for  the  last  time,  and  there 
make  the  attempt  to  have  their  repeaters 
vote.  In  the  course  and  by  reason  of  car- 
rying out  this  "repeating"  plan,  which  could 
only  have  been  adopted  to  further  the  ac- 
complishment of  the  main  design,  to  secure 
by  any  means  the  election  of  Dunlop,  an 
affray  commences  which  the  defendant  had 
necessarily  foreseen  was  probable,  and  which 
he  would  seem  to  have  been  prepared  for. 
The  Jury  might  Judge  his  actions  from  that 
moment  as  those  of  a  man  who  bad  deliber- 
ated upon,  if  not  planned,  the  disturbance 
which  aroae;    and  such  actions,  Uie  Jury 
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migbt  say,  were  not  those  of  a  man  snd- 
doily  ctHifronted  wltb  excitement  anfl  dan- 
ger, bnt  of  one  who,  having  foreseen  the 
commencement  of  the  affray,  was  prepared 
to  act  during  Its  continuance  with  calmness 
and  deliberation.  Evidence  which  thus 
plainly  tends  to  show  that  the  affray  must 
naturally  have  been  regarded  as  probable 
and  calculated  upon  by  the  defendant,  tends 
also  to  show  directly  the  deliberate  charac- 
ter of  the  act  of  defendant  In  firing  the  sliot 
which  killed  the  deceased.  It  tended  to  show, 
as  against  the  defendant,  that  the  disturb- 
ance Itself  was  not  an  ordinary  election  af- 
fray, growing  out  of  a  sudden  and  unpre- 
meditated dispute  between  men  whose  feel- 
ings bad  become  wrought  up  to  a  high  state 
of  nervous  excitement,  wlilch  was  quldcly 
followed  by  a  resort  to  personal  violence, 
and  which  culminated  in  the  use  of  a  dead- 
ly weapon  in  a  mom«it  of  uncontrollable 
passion.  On  the  contrary,  the  evidence  In 
question  tends  to  render  clear,  to  strengthen, 
and  to  frej  from  doubt,  the  question  aa  to 
the  state  of  the  defendant's  mind,  in  regard 
to  coolness  and  deliberation,  at  the  very  time 
when  he  aimed  the  shot  which  killed  the  de- 
ceased. It  tends  to  show  that  the  act  was 
delltjerate,  and  that  In  Its  peri>etratlon  the 
defendant  was  guilty  of  murder  in  the  first 
degree.  What  took  place  at  Ihe  caucus  in 
February  preceding  the  election  was  drawn 
from  the  d  ^endant  within  the  proper  lim- 
its of  a  cross-examination,  and  was  compe- 
t«it  as  an  examination  of  any  witness  for 
the  purpose  of  bearing  upon  his  credibility 
and  Ills  interest  No  crime  was  proven  there, 
and  none  was  asserted,  as  against  Shea,  the 
defendant.  It  showed  the  great  interest  he 
took  in  the  success  ot  bia  friend  Dunlop 
from  the  commencement  of  the  contest  down 
to  the  murder  of  Ross.  Upon  the  ground 
which  has  thus  been  stated,  and  for  the  pur- 
pose mentioned,  we  are  clear  the  evidence 
objected  to,  as  to  repeating,  was  admissible^ 
and  the  defendant's  exception  thereto  Is 
without  merit. 

6.  The  defendant's  counsel  moved  for  a 
new  trial  after  his  conviction,  and,  among 
other  grounds,  specified  the  failure  of  the 
prosecution  to  indorse  on  the  indictment  the 
names  of  all  the  witnesses  called  and  exam- 
ined before  the  grand  Jury.  It  appears  that 
the  names  of  two  witnesses  who  were  called 
before  the  grand  Jury  were  omitted  from  the 
Indorsement  of  names  on  the  indictment,  all 
the  other  names  being  there.  How  the  names 
happened  to  be  ranitted,  was  not  explained. 
Section  271  of  the  Code  of  Oriminal  Proce- 
dure directs  that  the 'names  of  the  witnesses 
examined  before  the  grand  Jury  must  be  in- 
dorsed upon  the  indictment  before  it  is  pre- 
sented to  the  court  If  not  so  indorsed,  the 
court  must,  upon  the  application  of  the  de- 
fendant, at  any  time  before  trial,  direct  the 
names  of  such  witnesses,  as  they  appear  up- 
on the  minutes  of  the  grand  Jury,  to  be  fur- 
nished to  Urn  forthwith.    The  defendant's 


counsel  concede  that,  if  no  names  had  been 
Indorsed  upon  the  indictment,  lite  course 
pointed  out  by  the  above  section  would  have 
been  their  only  remedy;  but  they  assert  that, 
inasmuch  as  some  names  appeared  on  the  in- 
dictment, they  had  the  right  to  suppose  that 
all  of  them  had  been  indorsed,  and  when.  In 
the  coarse  of  the  trial,  it  appeared  tliat  those 
two  names  had  been  omitted,  they  had  the 
right  to  pursue  this  remedy,  and  to  demand 
that  a  new  trial  should,  for  that  reason,  be 
granted.  We  dissent  from  that  view  of  the 
subject,  and  we  fall  to  see  any  such  distinc- 
tion. While  the  counsel  for  a  defendant 
might,  if  so  disposed,  assume  that  the  indict- 
ment had'  all  the  names  Indorsed  upon  it,  still 
the  fact -that  it  bore  some  names  would  not 
preclude  the  defendant  from  seeking  Infor- 
mation upon  that  subject,  and  from  appeal- 
ing to  the  court,  under  that  section,  for  the 
purpose  of  obtaining  information;  and.  If  it 
should  then  appear  that  any  names  had  been 
omitted,  the  court  could  direct  them  to  be 
then  furnished.  In  addition  to  that  answer 
in  this  case.  It  does  not  appear  that  defend- 
ant suffered  the  least  prejudice  on  account  of 
the  omission,  or  that  the  witnesses  were,  in 
truth,  of  such  a  character  that  It  prejudiced 
the  defendant  to  have  their  evidence  re- 
ceived, while  he  had  not  had  the  time  or 
means  at  his  disposal  to  show  their  true 
character,  or  that  their  particular  testimony 
was  false.  Under  such  circumstances.  It 
would  be  a  most  lame  conclusion  for  this 
court  to  order  a  new  trial,  and  set  aside  a 
verdict  which  had  been  reached  after  so 
enormous  an  amount  of  labor  and  the  ex- 
penditure of  80  large  a  sum  of  money  as 
this  trial  has  afready  cost  the  people  of  Rens- 
selaer county.  'Where  It  is  entirely  dear 
the  defendant  has  suffered  no  prejudice  from 
this  omission  to  comply  -with  the  statute,  it 
is  the  duty  of  the  court  to  deny  the  applica- 
tion; assuming  that  it  might,  under  some 
possible  circumstances,  be  ground  for  the 
granting  thereof,  and  that  this  court  might 
review  the  determination  of  the  trial  court 

This  completes  the  review  of  the  questions 
which  were  prominently  brought  to  our  at- 
tention on  the  argument  We  have  looked 
at  the  other  questions  raised  by  the  numa^ 
ous  exceptions  of  the  counsel  for  the  defend- 
ant upon  the  trial,  and  also  the  other  grounds 
for  reversing  the  convictions  which  are  set 
forth  in  the  proceedings  subsequent  to  the 
verdict.  We  find  nothing  in  them  to  'war- 
rant ns  in  disturbing  the  Judgment  of  the 
court  l)elow.  The  record  which  we  now  close 
contains  a  melancholy  instance  of  the  results 
of  Idleness  and  bad  companions  upon  a  young 
man.  This  defendant  and  many  of  his  as- 
sociates bad  no  steady  employment,  and  ap- 
parently had  no  desire  for  it.  They  them- 
selves concocted  and  entered  upon  the  plan 
of  electing  their  candidate  by  fraudulent 
votes,  and  they  pursued  it  as  If  It  were  a 
fair,  decent,  and  honest  object.  It  does  not 
appear,  nor  Is  it  Important  to  know,  to  what 
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poUtieal  party  the  defendant  ostensibly  be- 
longed. Such  men  have  no  poIltiGS.  As  tbe 
soldlen  of  fortune  of  a  bygone  age  fought, 
BO  tbese  repeaters  vote  for  tbe  candidate  who 
pays  tbem.  They  are  neither  Democrats  nor 
B^ublicans,  but  are  the  enemies  of  law  and 
order  at  all  times  and  under  all  circumstan- 
ces. The  crime  is  one  against  self-govern- 
ment,  against  republican  institutions,  against 
freedom  itself.  Government  by  the  people 
cannot  long  exist,  if  practices  such  as  this 
record  discloses  are  continued.  We  cannot, 
and  we  do  not,  for  one  moment  believe  that 
there  are  prominent  public  <x  party  men  of 
either  political  party  who  countenance  or 
who  would  sustain  these  modes  of  conduct- 
ing an  election;  otherwise,  we  should  despair 
of  the  republic.  The  defendant  and  his  com- 
panions seem  to  have  been  alone  in  their 
methods,  and  to  have  proceeded  in  a  manner 
evincing  the  most  entire  disregard  of  every 
principle  of  law.  We  feel,  therefore,  that  un- 
less our  institutlona  are  to  become  a  farce^ 
and  elections  are  to  represent  a  combination 
of  force  and  fraud,  such  practices  as  are  now 
spoken  of  must  be  stami)ed  out  by  the  most 
vigorous  and  active  legal  measures,  and  by 
the  co-operation  of  all  political  parties.  The 
repeater  is  the  modem  pirate,  an  enemy  of 
organized  and  civilized  society,  and  it  is  the 
duty  of  all  men  of  all  parties  to  assist  the 
<AcerB  of  the  law  in  the  prompt  punishment 
of  the  guilty.  Tbe  Importance  of  the  subject 
cannot  be  overestimated,  but  this  is  not  the 
occasion  to  enlarge  upon  it  Viewing  this 
case  in  all  its  aspects,  we  feel  that  there  is 
nothing  for  this  court  to  do,  other  than  to 
affirm  the  judgment,  and  It  la  affirmed  ac- 
cordingly.   All  concur.    Judgment  affirmed. 


(147  N.  Y.  211) 

SAGS  et  aL  v.  OULVER  «t  aL 

(Court  of  Appeals  of  New  York.    Oct  15, 
1805.) 

C0BFOB1.TB  OvnoBBS— MisAPrucATioN  or  Fuimg 

^AcTIOH  BT  StOOXKOLDKBS — FLBADINO — 

LAOHBg— How  Objection  Ri.isbi>. 

1.  An  action  against  corporate  officers  for 
mismanaeement  and  misapplication  of  corpo- 
rate funds  may  be  brought  by  a  stockholder  in 
his  own  name,  where  the  corporation  itself  is 
exclusively  controlled  by  such  officers. 

2.  In  an  action  by  stockholders  in  a  rail- 
road company  against  the  corporate  officers,  a 
complaint  alleging  that  defendants,  as  officers 
and  trustees,  took  from  themselves,  as  trustees 
of  another  niilroad,  a  lease  thereof,  at  an  ex- 
orbitant rent,  thereby  deidetlng  the  funds  of 
the  first  company,  to  plaintiffs'  injury,  and  al- 
leging that  defendants,  as  such  trustees,  took 
large  sums  of  money  from  the  treasury  of  the 
company  in  payment  to  themselves  of  alleged 
loans  and  advances,  the  origin  and  nature  of 
which  they  have  fraudulently  concealed  from 
plaintiffs,  is  good  on  demurrer. 

8.  Hie  objection  of  laches  or  stale  demand 
should  be  made  by  answer,  and  not  by  demur- 
rer. 

Appeal  from  supreme  court,  general  term. 
Second  department 
Action    by    Henry    W.    Sage    and    others 

T.4lM.E.no.l8— 88 


against  Andrew  B.  Golver  and  another  for 
discovery  and  accounting.  From  an  order  of 
the  general  term  (24  N.  Y.  Supp.  614)  revers- 
ing an  order  sustaining  a  demurrer  to  tbe 
complaint,  defendants  appeal.   Affirmed. 

George  W.  Wlngate,  for  appellants.  Wm. 
O.  De  Witt,  for  resp<mdent8. 

O'BRIEN,  J.  WhUe  the  complaint  In  this 
action  is  open  to  criticism  as  lacking  in  that 
clearness  and  fullness  of  statement  essential 
to  good  pleading,  yet  we  think  that  the  de- 
cision 0f  tbe  general  term  overruling  the  de- 
fendants' demurrer  was  correct  When  a 
complaint  Is  met  by  a  demurrer  on  the 
ground  of  insofflciency,  the  question  always 
Is  whether,  assuming  every  fact  alleged  to 
be  true,  enough  has  been  well  stated  to 
constitute  any  cause  of  action  whatever. 
The  complaint  wili  be  deemed  to  be  suffi- 
cient whenever  the  requisite  allegations  can 
be  fairly  gathered  from  all  the  averments, 
though  the  statement  of  them  may  be  argu- 
mentative, and  the  pleading  detlcient  in  log- 
ical order  and  in  technical  language.  The 
pleading  will  be  held  to  state  all  facts  that 
can  be  Implied  from  the  allegations  by  rea- 
sonable and  fair  intendment  and  facts  so 
Impliedly  averred  are  traversable  in  the 
same  manner  as  though  directly  stated.  Za- 
brtskie  v.  Smith,  13  N.  Y.  330;  Marie  v. 
Garrison.  88  N.  Y.  14,  28;  Sanders  y.  Sout- 
ter.  126  N.  Y.  108,  27  N.  EL  203.  The  com- 
plaint in  this  case  was  not  we  think,  so  de- 
ficient In  the  statement  of  facts  as  to  wai^ 
rant  the  defendants  In  assailing  It  by  demur- 
rer. 

The  defotdants  own  a  very  large  majority 
of  the  stock  of  the  railroad  which  Is  Joined 
with  them  as  defendant  and  they  are  Its 
trustees,  and  practically,  by  reason  of  their 
ownership  of  nearly  all  the  stock,  the  sole  di- 
rectors and  managers.  The  plaintHFs  own  a 
small  amount  of  the  stock  and  some  of  the 
bonds  of  the  road,  and,  to  the  extent  of  their 
holdings,  are  Interested  in  the  management 
of  the  property.  They  bring  this  action,  as 
such  stockholders,  against  the  defendants, 
as  directors,  and  ask  the  court  to  adjudge 
that  the  defendants  account  to  them  or  to  the 
corporation  concerning  certain  transactions  in 
regard  to  the  management  of  the  affairs  of 
the  corporation  which  are  stated  in  the  com- 
plaint It  is  tbe  sufficiency  of  these  allega- 
tions as  the  basis  of  an  action  that  Is  chal- 
lenged by  the  demurrer.  The  complaint  con- 
tains proper  allegations  to  warrant  the  plain- 
tiffs, as  stockholders,  in  bringing  the  action, 
instead  of  the  corporation  itself;  and  there  is 
no  difficulty  on  that  ground.  If  the  allega- 
tions are  otherwise  sufficient  Where  the 
corporation  Is  exclusively  under  the  control 
of  the  trustees  and  officers  whose  acts  and 
managemrat  are  questioned,  a  demand  that 
the  corporation  bring  the  action  would  be 
Idle  and  fruitless,  and  in  such  cases  equity 
permits  the  stockholder  to  bring  tbe  action 
In  bis  own  name.   BrinckerhofC  ▼.  Bostwlck, 
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88  N.  T.  62;  Hawes  t.  Oakland,  104  U.  S. 
450;  LesUe  t.  LorUlard,  110  N.  T.  519,  18  N. 
E.  363. 

There  are,  \re  think,  at  least  two  facts 
stated  In  the  complaint,  or  which  are  fairly 
to  be  gathered  or  implied  from  the  allega- 
tions, which  are  sufliclent  to  require  the  de- 
fendants to  answer:  (1)  It  Is  alleged,  in  sub- 
stance, that  the  defendants,  as  ofllcers  and 
trustees  of  the  defendant  railroad,  took  from 
themselves,  as  trustees  and  officers  of  anoth- 
er railroad,  a  lease  of  the  latter,  which  they 
practically  owned  and  managed,  to  .the  de- 
fendant corporation,  at  au  exorbitant  rent, 
which  arrangement  has  the  effect  to  unlaw- 
fully deplete  the  funds  and  earnings  of  the 
defendant  corporation,  and  to  injure  the 
plaintiffs,  as  stockholders  therein.  (2)  It  Is 
also  averred,  in  substance,  that  the  defend- 
ants, as  officers  and  trustees  of  the  defend- 
ant railroad,  have  taken  from  its  treasury 
large  sums  of  money,  and  paid  the  same  to 
themselves,  as  Individuals,  on  account  of  al- 
leged loans  or  advances  made  by  them  to  the 
corporation  of  which  the  plaintiffs  are  stock- 
holders; that  th^  have  concealed  the  origin 
and  nature  of  this  debt  from  the  plaintiffs, 
Hnd  have  made  false  statements  in  regard  to 
the  same.  When  a  trustee  or  the  officer  or 
director  of  a  corporation  deals  with  himself, 
as  nn  individual,  or  in  the  character  of  trus- 
tee, director,  or  officer  of  another  corporation, 
with  respect  to  the  funds,  securities,  or  prop- 
erty of  the  corporation,  the  transaction  is  at 
least  open  to  question  by  the  corporation,  or, 
in  a  proper  case,  by  its  stockholders;  and  the 
trustee  Is  bound  to  explain  the  transaction, 
and  show  that  the  same  was  fair,  and  that 
no  undue  advantage  has  been  taken  by  him 
of  bis  position,  for  bis  own  advantage,  or  the 
advantage  of  some  other  corporation  in 
which  he  has  an  interest  When  it  can  fair- 
ly be  gathered  from  all  the  allegations  of  a 
complaint  that  the  officers  and  iliectfxa  of  a 
corporation  have  made  use  of  relations  of 
trust  and  confidence  in  order  to  secure  or 
promote  some  selfish  Interest,  enough  is  then 
averred  to  set  a  court  of  equity  in  motion, 
and  to  require  an  answer  from  the  defend- 
ants in  regard  to  the  facts.  When  it  appears 
that  the  trustee  or  officer  has  violated  the 
moral  obligation  to  refrain  from  placing  him- 
self in  relations  which  ordinarily  produce  a 
conflict  between  self-interest  and  integrity, 
there  Is,  in  equity,,  a  presumption  against  the 
transaction,  which  he  is  required  to  explain. 
Cowee  V.  Cornell,  75  N.  Y.  100;  Crowe  v. 
Ballard,  1  Ves.  Jr.  221,  note  2;  Gibson  v. 
Jeyes,  6  Ves.  278;  Michoud  v.  Girod,  4  How. 
553;  Butts  v.  Wood,  37  N.  Y.  317;  Ogden  v. 
Murray,  3»  N.  Y.  207;  Gardner  v.  Ogden,  22 
N.  Y.  332.  Parties  holding  relations  of  trust 
and  confidence  towards  others,  such  as  these 
defendants  occupy  towards  the  plaintiffs,  can- 
not ordinarily  afford  to  admit,  by  a  demurrer, 
charges,  though  quite  indefinite  and  uncer- 
tain, that  they  have  made  profit  for  ttaem- 
selv^  by  means  of  transactions. such  as  are 


fairly  to  be  gathered  firom  the  averments  of 
the  complaint 

'  It  is  also  urged  that,  since  the  complaint 
shows  upon  its  face  that  the  transactions 
stated  were  bad  many  years  ago,  the  plain- 
tiffs are  chargeable  with  such  laches,  and 
their  cause  of  action,  if  any.  Is  so  stale  that 
equity  will  decline  to  Interfere.  The  answer 
to  this  point  is  that,  if  the  claim  or  cause  of 
action  Is  barred  by  lapse  of  time,  that  de- 
fense must  be  presented  by  answer,  and  the 
mere  fart  that  it  is  old  is  not  an  objection 
that  can  ordinarily  be  presented  by  demurrer. 
Zebley  v.  Trust  Co.,  139  N.  Y.  461,  34  N.  K. 
1067.  The  <»der  of  the  general  term  ovcmil- 
Ing  the  demmrrer  should  be  affirmed,  with 
costs,  with  leave  to  the  defendants  to  answer 
within  20  days  from  service  of  the  order,  up- 
on payment  of  costs.  All  concur.  Ordered 
accordingly. 


0«  N.  Y.  M8) 
SULLY  V.  SOHMITT. 

(Court  of  Appeals  of  New  York.     Oct  15. 
1895.) 

Lahslobo  ahd  Tenant— Ab^ndokmbnt  or  Pkku- 
ISEB  BT  Tenant. 

1.  Though  a  tenant  covenanted  to  keep  the 
premises  in  a.  cleanly  and  healthful  condition,  he 
is  justified  in  abandoning  the  same  where  the 
landlord  rendered  the  premises  uninhabitable 
by  repeatedly  filling  up  an  open  sewer  under- 
neath said  premises,  after  the  tenant  had  fre- 
quently cleaned  the  same. 

2.  A  landlord  has  no  right,  in  the  nature  of 
an  easement,  to  use  a  sewer  underneath  tlie 
rented  premises  so  as  to  render  the  latter  uii- 
tensntable. 

Appeal  from  superior  court  of  Buffalo,  gen- 
eral term. 

Action  on  a  lease  by  Betsey  Sully  against 
Henry  Schmitt  From  a  Judgment  of  the 
general  term  (11  N.  Y.  Supp.  694)  affirming  a 
Judgment  of  the  special, term  (11  N.  Y.  Supp. 
153)  denying  his  motion  for  a  new  trial,  de- 
fendant appeals.     Reversed. 

Seward  A.  Simons,  for  appelant.  Adel- 
bert  Moot,  for  respondent. 

GRAY,  J.  This  was  an  action  to  recover 
rent  due  to  the  plaintiff  by  the  terms  of  a 
written  lease  made  between  her  and  the  de- 
fendant, and  the  defense  was  that  the  prem- 
ises were  imtenan table,  and  dangerous  to  life 
and  health,  and  that  defendant  had  abandon- 
ed them,  and  had  surrendered  the  same  to 
the  plaintiff.  After  the  plaintiff  had  proved 
the  maldng  of  the  lease,  and  an  occupation 
and  a  payment  of  the  stipulated  rent  for  two 
years  of  the  term  by  the  defendant  the  lat- 
ter imdertook  to  prove  that  after  the  execu- 
tion of  the  lease,  and  after  he  went  into  pos- 
session, he  discovered  the  presence  of  an 
open  sewer  under  the  leased  pr^nises,  whidi 
was  filled  with  filth  and  dirt  from  the  plain- 
tiff's hotel,  of  which  his  premises  were  a  por- 
tion; that  the  sewer  was  insufficient  in  size 
to  carry  away  the  deposit  from  the  hotel 
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dOBets;  that  the  botd  se^er,  instead  of  be- 
ing «<mnected  with  this  open  sewer,  simply 
dropped  Its  contents  Into  It;  that  the  plain- 
tiff contlnaed  to  use  her  sewer  in  this  way 
during  the  time  of  ills  occupation,  and  no 
change  was  made  in  its  construction;  that 
he,  from  time  to  time,  cleaned  out  the  sewer 
under  his  premises,  but  it  was  immediate 
refilled  by  the  use  made  by  plaintiff  of  bee 
adjacent  premises;  that  from  this  open  sewer 
came  a  stench,  which  was  a  nuisance  and 
disagreeable,  and  wliich  rendered  the  occu- 
pancy of  the  premises  by  the  defendant  dan- 
gerous to  life.  Evidence  of  these  facts  was 
excluded  by  ttie  trial  court,  upon  the  plain- 
tUTs  objection,  as  was  also  evidence  to  show 
various  other  facts,  namely,  that  the  plaintiff 
represented  to  the  defendant,  before  he  took 
possession,  that  thae  was  no  cellar  under- 
neath the  leased  premises;  that  there  was  no 
opportunity  for  the  examination  of  the  prOB- 
ises  before  the  execution  of  the  lease;  and 
that  the  defuidant  had  no  knowledge  of 
their  oonditi<m  before,  or  at  the  time  when, 
he  Altered  into  possession.  There  was  con- 
flicting evldoice  upon  the  subject  of  whether 
the  plaintiff  had  accepted  a  surrender  of  the 
leased  premises  from  the  plaintiff,  and  the 
defendant  asked  to  go  to  the  jury  upon  the 
proposition  that  there  had  been  such  a  sur- 
render and  an  acceptance,  but  the  request 
was  denied,  and  the  defendant  excepted.  A 
verdict  was  directed  for  the  plaintiff. 

The  lease  was  for  a  term  of  three  years, 
and  described  a  front  room  on  the  ground 
floor  of  the  Fillmore  House,  in  the  city  of 
Buffalo,  which  bad  formerly  been  the  dining 
room  of  that  hotel.  It  contained,  among  oth- 
er provisions  unimportant  to  be  mentioned, 
the  agreements  of  the  lessee  to  keep  the 
premises  in  good  repair,  to  prevent  them 
from  being  Injured  by  Are  or  otherwise,  and 
to  keep  "the  premises  hereby  leased  •  •  » 
in  a  cleanly  and  healthful  condition."  It 
was  shown  that  the  premises  were  leased  for 
a  barroom.  They  consisted  of  one  room, 
with  no  windows  or  openings,  except  a  door 
opening  upon  the  street  The  flow  covered 
the  entire  room,  with  no  aperture  or  access 
to  a  cellar  beneath.  Some  four  months  after 
the  defendant  toc^  possession,  he  was  al- 
lowed to  make  use  of  the  space  underneath 
the  floor  for  the  purpose  of  storing  liquors 
and  jugs,  and  then  first  became  acquainted 
with  its  nature  and  condition.  The  case  pre- 
sented seems  to  be  one  as  to  which  them 
should  be  no  doubt  with  respect  to  the  pro- 
priety of  permitting  the  defendant  to  prove 
the  facts  set  up  in  bis  defense,  and  contained 
In  his  offer  of  proof.  If  the  evidence  which 
he  was  not  allowed  to  give  should  establish 
the  existence  of  such  a  state  of  things  as  was 
set  f<Hrth  in  ttie  answer  and  the  offer,  and' 
the  abortivoiess  of  bis  efforts  to  remedy  it, 
throng  the  continuance  of  acts  by  bis  land- 
lord which  rendered  It  impossible,  there  was 
an  eviction  at  law,  which  warranted  the 
abandonment  of  the  premises,  and  exonerat* 


ed  the  tenant  from  the  payment  of  rent 
thereafter.  There  was  neither  any  express 
aae  any  implied  'warranty  that  the  premises 
ware  fit  for  habitation  when  leased,  or  for 
any  purpose  for  which  leased;  but  the  land- 
lord could  not  be  instrumental  in  rendering 
them  uninhabitable,  and  hold  his  tenant  to 
his  agreement  to  pay  rent.  If  they  became  un- 
tenantable through  her  default  and  wrongful 
acts,  then  she  did  that  which  obstructed  their 
beneficial  enjoyment,  and  justified  the  tenant 
in  abandoning  them.  It  is  a  long-established 
and  perfectly  familiar  rule  that  a  physical 
eviction  is  not  necessary  to  exonerate  the 
tenant  from  the  payment  of  rent  The  land- 
lord's acts,  though  not  amounting  to  a  physi- 
cal expulsion,  may  nev^tbeless  be  of  so  pro- 
nounced and  offensive  a  character  as  to  cre- 
ate a  nuisance,  which,  by  preventing  the  rea- 
sonable use  by  the  tenant  of  the  premises, 
would  affect  directly  the  consideration  of  the 
contract  between  them.  Dyett  v.  Pendleton, 
8  Cow.  727;  Edgerton  v.  Page,  20  N.  X.  281; 
Boreel  v.  Lawton,  90  N.  Y.  293.  Applying 
the  rule  to  the  present  case,  if  the  defendant's 
evidence  bad  been  rec^ved  it  would  have 
shown,  or  tended  to  show,  that  ■wh.ea  be  dis- 
covered the  state  of  things  tmderneath  bis 
room,  and  endeavored  to  remedy  it  by  clean- 
ing out  the  sewer,  the  landlord  not  only  made 
no  change  in  its  construction,  but  continued 
to  maintain  it  in  a  disagreeable,  and  pos- 
sibly dangerous,  certainly  offensive,  condi- 
tion, by  suffering  the  contents  of  her  hotel 
sewer  to  flow  into  and  refill  the  open  sewer 
as  often  as  the  tenant  would  clean  It  The 
neglect  of  the  landlord  would  seem  to  be 
monstrous,  and  to  amount  to  the  creation 
and  continuance  of  a  nuisance  upon  the  ad- 
jacent premises.  Certainly,  it  would  be  for 
the  jury  to  say  whether  the  evidence  made 
out  such  a  state  of  facts  as  exhibited  the 
landlord  in  the  attitude  of  continuing  in  the 
performance  of  acts  which  amounted  to  tbp 
maintenance  of  a  nuisance,  and  througb 
which  her  tenant's  premises  were  rendered 
unfit  for  reasonable  u&e  and  occupation.  The 
tenant's  covenants  in  the  lease  obligated  him 
with  respect  to  the  maintenance  of  bis  owfi 
premises  in  good  repair  and  In  a  cleanly  condi- 
tion, but  the  nuisance  from  the  stench  arosu 
upon  the  landlord's  property,  and  because  of 
her  repeated  neglect  The  tenant's  cove- 
nants did  not  bear  upon  such  a  condition  of 
things,  and  went  no  further  than  to  obliga 
him  to  do  what  lay  in  his  power  toward)^ 
keeping  his  premises  In  good  repair  and  In  a 
cleanly  state.  The  verdict  would  turn  upon 
the  question  whether  the  defendant  had  neg- 
lected anything  which  he  was  able  and  might 
reasonably  be  required  to  do  under  bis  lease, 
and,  if  he  was  not  at  fault  wbetlier  the 
premises,  through  the  wrongful  acts  of  the 
landlord,  were  rendered  unfit  for  occupation, 
in  consequence  of  which  the  tenant  was  jus- 
tified in  abandoning,  and  did  in  fact  aban- 
don, their  possession.  It  was  not  necessary 
that  the  defendant  should  have  been  induced 
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to  enter  Into  the  lease  by  the  mlarepresenta- 
tion  or  fraud  of  the  plaintiff.  If  he  was  able 
to  show  that  during  his  occupation  bis  land- 
lord was  guilty  of  affirmative  acts,  which 
caused  a  nuisance,  of  a  nature  dangerous  to 
life  or  health,  and  against  which  the  tenant 
was  remediless  by  the  performance  of  any 
acts  called  for  by  his  own  covenants,  the  evi- 
dence should  have  been  received. 

It  is  argued  for  the  respondent  that  she  has 
a  right,  in  the  nature  of  an  easement,  to  con- 
tinue the  use  of  the  sewer.  While  that  is 
true,  as  a  general  proposition,  as  applied  to 
the  facts  of  this  case  it  falls  as  a  defense, 
if  the  use  made  of  it  amounted  to  an  abuse 
of  the  right,  and  so  Injuriously  affected  the 
tenant's  possession  as  to  make  it  impossible 
or  unsafe  for  the  latter  to  continue  In  occu- 
pation. The  point  is,  not  that  the  landlord 
did  not  have  the  right  to  make  use  of  this 
sewer  for  her  house,  but  that  by  Its  defective 
construction  it  became  a  source  of  offense, 
and  possible  danger,  and  the  efforts  which 
the  tenant  made  to  keep  it  in  clean  and  rear 
sonably  fit  condition  were  nnliifled  by  the  re- 
fusal of  the  landlord  to  remedy  the  defects 
in  construction,  the  result  wh«eof  was  that 
the  stench  and  offense  were  constantly  re- 
newed by  the  refilling  of  the  sewer  with  the 
filth  and  waste  from  the  hotel. 

Upon  the  question,  also,  of  whether  the 
plaintiff  had  accepted  the  defendant's  sur- 
render of  possession,  there  was  evidence  giv- 
en by  the  latter  which,  if  believed  by  the 
juty,  would  have  supported  a  verdict  to  that 
effect 

For  the  errors  adverted  to  th^re  should  be 
a  reversal  of  the  judgment  below,  and  a  new 
trial  ordered,  with  costs  to  abide  the  event 
All  concur.    Judgment  reversed. 


(M7  N.  Y.  «87) 

WENDT  V.  CRAia. 

(Court  of  Appeals  of  New  York.     Oct.  15, 
1885.) 

Cbbdibiutt  Of  Witness— Qdestion  tor  Jdbt. 
Where  a  complaining  witness  withdrew 
a  charge  of  assault,  and  made  affidavit  in  the 
withdrawal  that  she  made  the  charge  tbrongh 
fear,  and  afterwards  testified  that  she  withdrew 
the  charge  through  fear,  it  was  error  to  hold, 
as  a  matter  of  law,  that  the  affidavits  were  not 
contradictory.     17  N.  Y.  Supp.  748,  reversed. 

Appeal  from  supreme  court,  general  term. 
Second  department 

Action  by  Margaret  Wendt  against  Patrick 
Oralg  for  slander.  From  a  Judgment  of  the 
general  term  (17  N.  Y.  Supp.  748)  afflrmlng 
a  Judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

3,  Newt(»i  Fiero,  for  appellant  James  M. 
Seaman,  for  respcmdent 

PECKHAM,  J.  We  are  of  the  opinion  that 
the  learned  Judge  erred  In  his  charge  to  the 
Jury  that  the  second  affidavit  of  £2llza  Flynn 
does  not  contradict  the' first   It  was  ao  wwd- 


ed  that  the  Jury  might  well  have  oome  to  the 
conclusion  that  It  did  contradict  and  was  so 
intended.  In  that  way  her  credibility  was 
impugned,  and  the  effect  was  for  the  Jury. 
In  the  second  affidavit  she  says  she  made  the 
first  through  fear,  and  that  she  did  not  want 
to  make  it  as  she  had  nothing  against  Mr. 
Craig;  also,  that  she  wanted  to  withdraw 
whatever  charge  she  made.  The  expression 
of  her  desire  to  withdraw  the  charge  might 
be  Intei-preted  as  a  desire  to  withdraw  be- 
cause she  did  not  wish  to  prosecute  or  be- 
cause it  was  not  true;  and,  again,  when  she 
said  that  she  had  nothing  against  Mr.  Craig, 
It  might  naturally  be  construed  as  meaning 
she  had  no  ground  of  complaint  against  him. 
It  cannot  be  said,  as  matter  of  law,  that  there 
Is  no  contradiction  between  the  two  affida- 
vits, and  their  effect  upcm  the  credibility  of 
the  witness  should  have  been  left  to  the  Jury 
without  the  statement  of  the  court  that  there 
was  no  contradiction  in  them.  The  verdict 
was  quite  a  large  one,  and  the  case  closely 
contested,  and  an  error  of  this  kind  may 
have  been  quite  prejudicial  to  the  defendant's 
case.  The  Judgment  must  be  reversed,  and 
a  new  trial  granted,  with  costs  to  abide  the 
event    All  concur.    Judgment  revecaed. 


(147  N.  T.  S6) 

HENNESSEY  v.  PAULSEN  et  aL 

(Court  of  Appeals  of  New  York.    Oct  15, 

1896.) 

IUbotmbnt  —  Fleadimo  — Demubbeb  —  Pasties— 
OcoDPANT  or  Premisbb. 

1.  In  ejectment  an  answer  alleging  that 
"there  Is  a  defect  of  parties  defendant  herein. 
In  that  at  the  time  of  the  commencement  of  this 
action  one  M.  was,  and  now  is,  an  occupant  of 
a  part  of  the  premises  described  in  the  com- 
plaint and  a  tenant  of  one  D.,  who  was,  and 
still  is.  the  legal  owner  and  in  possession  of  said 
premises,  and  neither  of  said  persons  has  been 
made  a  party  defendant"  whidi  does  not  al- 
lege that  either  of  such  persons  held  adversely 
to  the  plaintiff,  is  demurrable.  83  N.  Y.  Supp. 
638,  affirmed. 

2.  Under  Code  Civ.  Proc.  {  1502,  providing 
that  if  the  property  sought  to  be  recovered  in 
ejectment  is  actually  occupied  "the  occupant" 
thereof  mnst  be  made  defendant  it  is  not  nec- 
essary that  all  of  the  occupants  of  the  prem- 
ises be  made  parties  defendant  33  N.  Y.  Supp. 
638,  affirmed. 

Appeal  from  superior  court  <tf  New  Yoric 
City,  general  term. 

Action  ot  ejectment  by  John  Hennessey 
against  Martin  Paulsen  and  others.  From  a 
Judgment  of  the  general  term  (33  N.  Y.  Supp. 
638)  reversing  an  order  overruling  a  demurrer 
to  part  of  the  answer,  defendant  appeals.  Af- 
firmed. 

CSiarleB  O.  Sanders,  for  appellants.  John 
Townshend,  for  respondent 

^  GRAY,  J.  nils  action  was  for  ejectment 
on  a  tax  lease,  and  the  complaint  Is,  In  our 
judgment,  sufficient  The  answer,  as  a  sep- 
arate defense,  alleges  "that  there  Is  a  defect 
of  parties  defendant  herein,  in  that  at  the 
time  at  the  commencement  of  thia  action  one 
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John  Mnltaall  waa^  and  now  1b,  an  occupant 
of  a  part  of  the  premises  described  In  the 
complaint,  as  a  tenant  of  one  Rachel  Dufty, 
who  was,  and  still  Is,  the  legal  owner  and  in 
possession  of  the  whole  of  said  premises,  and 
neither  of  said  ijersons  lirs  been  made  party 
defendant  herein."  To  that  defense  the  plain- 
tiff demurred  as  being  insufiadent  in  law,  and 
Us  demurrer  was  overruled  at  the  special 
term.  Upon  appeal,  the  general  term  revers- 
ed the  deddon  of  the  special  term  and  sus- 
tained the  demurrer. 

That  such  a  defense  is  insi^cient  in  law 
cannot  be  doubted.  So  far  as  the  facts  are 
therein  alleged,  it  does  not  appear  that  Mul- 
haU,  however  an  occupant  of  a  part  of  the 
premises,  holds  adversely  to  the  plaintlfT,  and 
it  may  well  be,  t<x  all  that  appears,  that  he 
acknowledges  the  rights  of  the  plaintiff. 
Though  Rachel  Duffy  may  be  the  legal  owner 
and  in  possession  of  the  whole  of  the  prem- 
ises, that  allegation  is  not  equivalent  to  an  al- 
legation that  she  is  in  occupation  thereof,  and 
her  ownership  and  possession  may  be  in  sub- 
ordination to  plaintiff's  title,  as  Mulhall's  oc- 
cupation of  the  premises  may  be  without  any 
hostility  to  the  claim  of  the  plaintiff  under  his 
tax  lease. 

Passing  over  what  seems  to  be  defective  in 
the  allegati<xia  constituting  this  defense  In  the 
answer  to  the  complaint,  the  question  arises 
whether  the  plaintiff  in  ^ectment  is  obliged 
to  make  all  those  who  may  be  occupants  of 
the  premises  described  parties  defendant. 
Section  1602  of  the  Code  of  Civil  Procedure 
provides  that,  "if  the  property  is  actually  oc- 
cupied, the  occupant  thereof  must  be  made 
defendant  in  the  action."  That  language  is 
hardly  open  to  the  reading  that  all  the  occu- 
pants must  be  sued  in  one  action.  Undoubt- 
edly the  plaintiff  may  make  every  occupant  a 
defendant  In  his  action;  but  I  do  not  think 
that  he  is  obliged  to  do  so  by  the  Code.  We 
may  read  the  words  In  section  1502,  "the  oc- 
cupant thereof,"  as  meaning  an  occupant,  and 
not  all  the  occupants.  It  Is  difficult  to  per- 
cdve  any  good  reasob  for  permitting  these  de- 
fendants to  object  to  the  nonjoinder  of  an- 
other defendant,  when  such  Joinder  could  in 
no  wise  benefit  them  or  be  necessary  for  the 
determination  of  their  rights.  We  can  see 
bow  Mulball  as  an  omitted  i>arty  might  61alm 
the  right  to  be  made  a  party  to  the  action,  if 
he  deemed  his  Interests  in  the  real  property  to 
be  Imperiled;  but  how  the  defendants,  who 
are  alleged  to  be  wrongdoers  with  respect  to 
the  plaintiff's  property  rights,  have  any  In- 
terest which  the  law  will  recognize  in  having 
another  or  other  wrongdoers  joined  with  them 
as  defendants,  we  do  not  perceive. 

In  whatever  light  we  look  at  the  nature  of 
this  defense  widch  the  defendants  liave  in- 
terposed to  the  complaint,  we  think  it  InsnfB- 
dent  in  law,  and  therefore  we  agree  with  the 
general  term  below  that  the  demurrer  should 
have  been  sustained,  and  their  Judgment 
should  be  affirmed,  with  costs.  All  concur. 
Judgment  affirmed. 


(147  N.  Y.  268) 

CASOLA  V.  VASQUEZ. 

(Court  of  Appeals  of  New  York.     Oct  15, 

1895.) 

Attachment— Wr>m  Lieb— PssvEKBiNa  Cbbd- 
rross. 
Thongh  a  statute  of  another  state  pro- 
hibits an  insolvent  limited  partnership  from 
transferring  its  goods  with  intent  to  give  pref- 
erence, such  transfer,  when  made  in  payment  of 
a  bona  fide  indebtedness,  will  not  authorize  an 
attachment  under  Code  Oiv.  Proc.  §  636.  subd. 
2,  on  the  ground  that  defendants  had  disposed 
of  or  secreted  their  property  with  intent  to  de- 
fraud their  creditors. 

Appeal  from  supreme  court,  general  term, 
First  department. 

Action  in  attachment  by  Adolfo  Casola 
against  B'rancisco  Vasquez,  Impleaded,  etc. 
From  a  judgment  of  the  general  term  (32  N. 
T.  Supp.  1140,  mem.)  affirming  an  <«der  de- 
nying a  motion  to  vacate  the  attachment,  de- 
fendant appeals.     Reversed. 

William  H.  Blymyer,  for  appellant  Louis 
Marshall,  for  respondent 

ANDREWS,  0.  J.  The  application  for  the 
warrant  of  attachment  was  based  on  the 
ground  tliat  the  defendants  "had  assigned, 
disposed  of,  or  secreted  their  property  with 
Intent  to  defraud  their  creditors."  The  affi- 
davits wholly  failed  to  establish  a  case  with- 
in this  danae  of  the  statute.  They  show 
simply  that  the  firm  of  Kugelmann  &  Co., 
in  violation  of  the  Maryland  statute  regulat- 
ing the  formaljon  of  limited  partnerships,  be- 
ing insolvent,  sold  and  transferred  to  the  de- 
fendant Francisco  Vasquez,  or  to  the  firm 
of  Francisco  Vasques  &  Sons,  effects  of  the 
firm.  In  payment  of  a  valid  debt  owbig  by 
the  firm  to  Vasquez,  or  Vasquez  &  Sons, 
with  intent  to  give  a  preference  to  such  cred- 
itor or  firm.  The  bona  fides  of  the  debt  is 
not  questioned,  nor  la  it  claimed  that  the 
effects  transferred  exceeded  in  value  the 
amount  of  the  debt  The  Maryland  statute 
declares  (section  15,  art  73,  of  the  Public 
General  Laws  of  Maryland)  that  a  transfer 
made  by  a  limited  partnership,  under  such 
circumstances,  "shall  be  void  as  against  the 
creditors  of  such  partnerstiip."  Vasquez, 
having  been  at  the  time  of  the  transfer  a 
special  partner  in  the  firm  of  Kugelmann  & 
Co.,  became,  as  is  claimed,  by  accepting 
fbis  transfer,  liable,  under  the  seventeenth 
section  of  the  act,  as  general  partner.  The 
sale  and  transfer,  although  in  violation  of 
the  limited  partnership  act,  did  not  bring  the 
case  within  the  attachment  law.  It  was 
void,  but  solely  by  force  of  the  partnership 
statute.  It  was  not  a  fraud  at  common  law, 
under  which  preferential  payments  by  an 
Insolvent  debtor  are  permitted.  The  trans- 
action could  be  set  aside  for  the  benefit  of 
the  l>ody  of  creditors  of  Kugelmann  &  CJo., 
because  the  statute  of  Maryland  declared  it 
to  be  void,  and  Vasquez,  by  assenting  to 
the  transfer  in  violation  of  the  act  may  have 
subjected  hhuself  to  liability  as  a  general 
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partner.  But,  to  authorize  an  attacbment 
under  subdirlBlon  2  of'  8e<^ion  638  of  the 
Code,  there  must  be  actual  or  Intended  fraud 
upon  creditors;  such  fraud  as  was  contem- 
plated by  the  statute  of  Elizabeth  and  sim- 
ilar statutes.  The  violation  of  the  limited 
partnership  act  by  the  preferential  payment 
of  an  honest  debt  does  not  show  that  the 
debtor  has  "assigned,  disposed  of  or  secreted 
his  property"  with  Intent  to  defraud  his 
creditors,  within  the  attachment  law.  The 
orders  of  the  general  and  8pe<^I  terms 
should  be  reversed,  and  the  attacbment  vacat- 
ed, with  costs.   All  concur.   Orders  reversed. 


(147  N.  Y.  237) 

FBBTBR  V.  ARKENBUEGH. 

(Court  of  Appeals  of  New  York.    Oct.  15, 

1895.) 

Attornbt  akd  Clibnt  — Action  fob  Sekviccs— 

RBPauBNCE— LONO  ACCOUNT— WHAT 
C30MST1TUTE8. 

An  Itemized  bill  bv  an  attorney  for  serr- 
ices  to  defendant  while  the  latter  was  acUng  as 
executrix  of  an  estate,  which  consists  of  sep- 
arate charges  for  consultations,  writing  of  let- 
ters, and  attendance  on  the  court  during  the 
executorial  accounting,  ia  not  a  long  account, 
ivithin  Code  Oiv.  Proc.  {  1013,  providing  that 
a  reference  may  be  had  when  the  issue  involves 
the  examination  of  a  long  account  83  N.  Y. 
Supp.  1127,  mem.,  reversed. 

Appeal  frmn  supreme  conrt,  goieral  term. 
First  department 

Action  by  Jacob  W.  Feeter  against  Bllza 
J.  Arkenburgb  for  services  as  an  attorney  at 
law.  From  an  order  of  the  general  term  (33 
N.  Y.  Supp.  1127,  mem.)  affirming  an  order 
granting  a  reference,  defendant  appeals.  Re- 
versed. 

Charles  Edward  Souther,  for  appellant  Ja- 
cob W.  Feeter,  for  respondent 

BARTLBTT,  J.  The  plaintiff,  as  an  attor- 
ney and  counselor  at  law,  sued  the  defend- 
ant to  recover  $2,259.84  and  interest  for  serv- 
ices rendered  upon  her  retainer  in  drawing, 
copying,  and  engrossing  various  instruments, 
examlnhig  accounts  of  certain  executors,  and 
attending  the  accounting  of  the  executors 
bef<nre  surrogate,  and  in  counseling  and  ad- 
vising the  defendant  concerning  her  rights, 
duties,  and  obligations  as  an  executrix,  and 
for  divers  Journeys  and  other  attendances  In 
and  almut  the  business  of  defendant,  at  her 
request,  and  for  money  paid,  laid  out,  and  ex- 
pended by  the  plaintiff,  at  her  request,  in  and 
aboQt  her  business.  The  complaint  refers  to, 
and  makes  a  part  thereof,  a  bill  of  items  an- 
nexed, which  covers  some  16  pages  of  the 
printed  record.  The  answer  denies  the  allega- 
tions of  the  complaint.  The  plaintiff  moved 
for  an  order  of  reference,  on  the  ground  that 
the  trial  of  the  issues  Involved  the  examina- 
tion of  a  long  account  The  motion  was  op- 
posed, but  the  special  term  of  the  supreme 
court  In  the  city  of  New  York  granted  an 
order  of  reference,  which  the  general  term  af- 
firmed. 


This  court  held  (Randall  ▼.  Sherman,  181 
N.  Y.  660,  80  N.  E.  589)  that,  in  an  action  by 
an  attorney  to  recover  tor  his  services  in  de- 
fending a  certain  snit  uiwn  a  retainer,  be 
was  not  entitled  to  an  order  of  reference  for 
the  reason  that  he  had  rendered  an  account 
or  bill  itemizing  his  services.  It  was  pointed 
out  that  Ills  cause  of  action  was  single,  as 
his  contract  was  witlre,  although  dt  required 
distinct  items  of  service  on  his  part  Iiefore  bis 
duty  was  fully  discharged  to  his  client  In 
the  case  at  bar  the  learned  Judge  at  special 
term  was  of  opinion  that  while  the  plain- 
tifTs  services  were  r«idered  in  one  estate, 
yet  they  were  so  connected  with  different 
matters  in  which  the  estate  was  interested 
as  to  give  the  bill  of  items  the  character  of 
a  loDg  acconnt.  within  the  statute  requiring 
the  plaintiff  to  prove  speciflcally  services  in 
dlsccMmeoted  matters.  The  general  term  fol- 
lowed this  reasoning,  writing  no  opinion.  We 
cannot  agree  with  the  court  below,  and  are 
ot  opinion  that  this  case  is  not  referable. 
The  complaint  avers  a  retainer  of  plaintiff 
by  defendant,  and  the  bill  of  items  shows 
that  plalntUTs  servtces  were  confined  mainly 
to  looking  after  the  interests  of  defendant  aa 
executrix  of  Robert  H.  Arkenbnrgb's  estate, 
and  one  or  two  personal  matters.  A  very 
large  part  of  the  bill,  of  150  itema  is  made 
up  of  charges  for  consultations  with  the  de- 
fendant and  others  connected  with  the  es- 
tate, and  for  writing  nearly  100  letters,  eacb 
of  whidi  Is  represented  by  a  separate  Item. 
The  balance  of  the  bill,  with  the  exc^tim  of 
a  very  few  Items,  is  made  up  of  the  nsual  i)rD- 
fesslonai  services  incident  to  attending  before 
the  surrogate  in  an  executorial  accounting. 
The  other  principal  items  were  attending  a 
sale  by  executors  of  real  estate  at  Rahway, 
N.  J.;  attending  a  like  sale  of  Ninety-Eighth 
street  lots  in  the  city  of  New  York,  and  at- 
tending and  closing  purchase  of  127  and  129 
West  Seventy-Fifth  street  by  defendant  TWa 
bill  is  not  a  long  account,  within  the  mean- 
ing of  secti<»  1013  of  the  Code  of  CIvU  Pro- 
cedure; and  proof  of  plaintiff's  claim  can  be 
readily  made  under  a  few  general  items,  and 
within  the  reasonable  limits  of  a  Jury  trial. 
We  do  not  mean  to  intimate  that  the  relation 
of  attorney  and  client  may  not,  under  certain 
special  circumstances,  involve  a  long  account, 
but  we  hold  that  this  is  not  such  a  case. 
The  orders  of  the  special  and  general  toma 
should  be  reversed,  with  costs.  All  concur. 
Orders  reversed. 


(53  Obto  St  iSl) 

YOUNG  V.  SHALLENBERGER  et  al. 

(Supreme  Conrt  of  Ohio.    June  25, 1896.) 

Bill  of  Exceptions— When  to  bb  Filbd— Ware 

OF  Error- Whbn  Clerk  Autborizbd  to 

ExTBB  JuDOMKNi— Final  Obders. 

L  A  bill  of  exceptions,  to  be  available,  must 

be  perfected  and  filed  in  accordance  with  the 

proTisions  of  the  statnte  in  force  at  the  time. 

Under  the  amendment  of  March  22, 1892,  of  sec- 
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tiona  1088.  tSSOl,  6302,  of  the  Berised  Stotntea 
(89  Onto  Lews,  121).  the  exceptions  must  be  re- 
dneed  to  writintr  within  snch  time  as  may  be 
llxed  by  the  court,  not  exceeding  60  days  "be- 
yond the  date  of  overraling  the  motion  fpr  a 
new  trial,"  or  from  the  decision  of  the  court 
when  a  motion  for  a  new  trial  is  not  necessary, 
and  the  bill  of  exceptions  mnst  be  filed  within 
aaid  period  of  60  days,  unless  the  time  is  ex- 
tended as  authorized  by  section  6302;  but  the 
time  for  filing  the  bill,  when  duly  allowed  and 
Signed,  cannot  be  restricted '  to  less  than  that 
period. 

2.  The  right  or  cause  of  a  proceeding  in  er- 
ror accrues  at  th<i  time  of  the  rendition  of  the 
Judgment  or  making  of  the  final  order,  and,  un- 
der section  6723  of  the  Revised  Statutes,  such 
proceeding  must  be  commenced  within  six 
months  from  that  time.  If  commenced  there- 
after, the  court  acquires  no  Jurisdiction  of  the 
case,  and  the  petition  should  be  dismissed. 

8.  Whea  a  general  verdict  is  returned  by 
the  jury,  the  den  is  authorised,  by  section  6326 
of  the  Revised  Statutes,  to  enter  Judgment  upon 
it,  nnless  "the  court  order  the  case  to  be  re- 
served for  future  argument  or  consideration"; 
andssudi  Judgment  is  regular  and  valid,  though 
entered  before  the  expiration  of  the  statutory 
Ume  for  filing  a  motion  for  a  new  trial. 

4.  The  overruling  of  a  motion  for  a  new 
trial  is  not  a  final  order  to  whldi  error  can  bo 
prosecuted. 

Burket  and  Shanck,  JJ^  diasentinc, 

(Syllabus  by  the  Oontt) 

Error  to  drcnlt  conrt,  Fairfield  cotmt7. 

Action  by  Theodore  Shallenberger  and  an- 
other against  John  Yonng.  To  a  Judgment 
for  plaintiffs,  defendant  brings  error.  Af- 
firmed. 

On  the  29tli  day  of  April,  1892,  the  deftend- 
ants  In  error,  Theodore  Shallenberger  and 
Lorenzo  Bechtel.  obtained  a  general  verdict 
for  a  qteclflc  from  of  money  against  the  plain- 
tiff in  error  In  an  action  brought  in  the  court 
of  common  pleas  of  Fairfield  county,  and  on 
the  same  day  Judgment  was  rendered  on  the 
verdict  and  entered  of  record.  On  the  2d  day 
of  May,  1892,  the  defendant  In  the  action  filed 
Us  motion  for  a  new  trial,  which,  on  the  20th 
day  of  June  foUowlng,  was  beard  and  over- 
mled,  and,  on  motion  of  the  defendant,  40 
days  were  "allowed  for  the  signing  and  seal- 
ing of  a  bin  of  exceptions  as  provided  by  law, 
and  the  derk  ordered  to  keep  the  Journal  open 
forty  days  for  that  purpose."  All  these  pro- 
ceedings occurred  at  the  April  term  of  the 
coort,  which  finally  adjourned  Jnly  7,  1892. 
A  bill  of  exceptions  was  allowed  and  signed 
on  the  6th  day  of  August,  1892,  and  filed  on 
the  9tb  day  of  the  same  month.  A  petition 
m  error  was  filed  In  the  circuit  court  by 
Young  on  the  19th  day  of  November,  1892, 
upon  which  a  summons  was  issued  December 
10, 1892,  and  served  on  one  of  the  defendants 
in  error  on  the  20th  day  of  that  month,  and 
on  the  other  defendant  on  the  27th  day  there- 
of. The  circuit  court,  on  motion  of  the  de- 
fendants In  error,  struck  the  bill  of  excep- 
tions from  the  files,  on  the  ground  that  It  had 
not  been  filed  within  the  time  allowed  iy  law, 
and  dismissed  the  petition  in  error  becaose 
tt  was  not  filed  In  time,  and  rendered  Judg- 
ment for  costs  against  the  plalntUI  in  errw, 
who  brings  the  case  heia. 


Brasee  &  Brasee  and  0.  M.  Strickler,  toe 
plaintiff  in  error.  O.  D.  Martin.  John  b. 
Reeves^  M.  A.  Daugherty,  and  J.  M.  Shallen- 
berger,  for  defendants  In  error. 

WILLIAMS,  3.  (after  stating  the  facts). 
By  the  provisions  of  sections  5298.  5301.  and 
6302  of  the  Revised  Statutes,  as  they  were 
in  force  on  the  6th  day  of  February,  1890, 
when  the  action  below  was  commenced,  a 
party  desiring  a  bill  of  exceptions  was  re- 
quired to  perfect  and  file  the  same  within  30 
days  after  the  dose  of  the  term  at  which  the 
verdict  was  rendered,  or  the  finding  of  the 
court  made.  By  an  amendment  of  those  sec- 
tions, which  took  effect  on  the  15th  day  of 
April,  1890,  the  time  within  wbldi  bills  of  ex- 
ceptions might  be  filed  was  enlarged  to  40 
days  from  the  end  of  the  term,  or,  where  a 
motion  for  a  new  trial  was  made  but  not  de- 
dded  at  the  term,  the  bill  might  be  filed  with- 
in 40  days  after  the  end  of  the  term  at  Whldi 
there  was  a  decision  of  the  motion.  13ie  sec- 
tions were  again  amended  on  the  22d  dav  of 
March,  1892,  and,  as  so  amended,  were  in 
force  when  the  action  below  was  tried,  when 
tiie  Judgment  was  rendered,  and  when  the 
motion  for  a  new  trial  was  overruled.  As 
thus  amended,  Becti<«  5298  provides  that: 
"The  party  objecting  to  the  decision  mnst  ex- 
cept at  the  time  the  decision  Is  made,  and 
time  may  be  given  to  reduce  the  exception  to 
writing,  but  not  more  than  fifty  days  beyond 
the  date  of  the  overruling  of  the  motion  for  a 
new  trial,  or  from  such  decision  by  the  conrt 
when  a  motion  for  a  new  trial  is  not  neees- 
sary."  Section  5301,  In  Its  amended  form, 
requires  that  "the  party  excepting  must  re- 
duce his  exceptions  to  writing,  and  presoit 
the  same  to  the  trial  Judge  or  Judges  for  al- 
lowance within  fifty  days  after  the  overruling 
of  the  motion  for  a  new  trial,  or  the  dedsion 
of  the  court  where  a  motion  for  a  new  trial 
Is  not  necessary."  And  by  section  5302  It  is 
provided  that,  where  the  "exceptions  are  not 
allowed  and  signed  during  the  progress  of  the 
trial,  the  party  excepting  shall  submit  the  bill 
of  exceptions  to  the  opposite  counsel  for  tx- 
amlnation  not  less  than  ten  days  before  the 
expiration  of  said  fifty  days";  and  that  the 
same  shall  be  submitted  to  the  trial  Judge  or 
Judges,  "for  his  or  their  signature,  not  less 
than  five  days  before  the  expiration  of  said 
fifty  days."  When  so  presented,  and  found 
to  be  correct,  or  after  It  Is  corrected,  "the  trial 
Judge  or  a  majority  of  the  Judges  composing 
the  trial  court  must  allow  and  sign"  the  bill, 
within  the  50  days,  and  It  must  "be  filed  with 
the  pleadings,  *  *  *  and  an  entry  of  tke 
allowance  and  signing  of  the  same  must  tM 
entered  upon  the  Journal  of  the  court  within 
the  time  fixed  for  such  allowance  and  sign- 
ing." It  is  contended  by  the  plaintiff  in  error 
that  the  taking  and  filing  of  a  bill  of  excep- 
tions relates  to  the  remedy  In  the  action,  and 
therefore  the  sections  of  the  statute  referred 
to,  as  last  amended,  are  rendered  Inai^Ucable 
to  this  case  by  the  op«aticn  of  section  79  ot 
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the  Revised  Statutes,  which  provides  that, 
when  an  amendment  of  a  statute  "relates  to 
the  remedy,  It  shall  not  affect  pending  actions, 
•  •  •  unless  so  expressed."  The  sections 
as  90  amended  contain  no  express  provision 
mailing  them  applicable  to  pending  actions. 
Ciounsel  have  argued  this  point  upon  the  mis- 
taken assumption  that.  It  their  position  should 
be  maintained,  the  sections  as  amended  April 
15, 1890,  would  govern  In  determining  wheth- 
er or  not  the  bill  of  exceptions  In  this  case 
was  filed  In  proper  time.  If  governed  by  that 
amendment,  there  could  be  no  doubt  that  the 
bill  was  filed  within  the  40  days  allowed  after 
the  close  of  the  term,  and  should  not  have 
been  stricken  from  the  files.  But  It  Is  obvious 
that  amendment  can  have  no  application  to 
the  case,  for  it  was  not  passed  until  after  the 
commencement  of  the  action,  and  was  re- 
pealed before  Its  termination.  As  has  al- 
ready been  noticed,  the  statute  In  force  when 
the  original  action  was  commenced  required 
that  a  bill  of  exceptions  should  be  filed  within 
30  days  from  the  close  of  the  term  at  which 
the  verdict  was  rendered  or  the  decision  made 
by  the  court;  and  the  record  affirmatively 
shows  that  the  bill  was  not  filed  within  that 
time,  the  term  having  ended  on  the  7th  day 
of  July,  1892,  and  the  bill  waa  not  filed  until 
the  9th  day  of  August  following.  The  result, 
therefore,  would  be  adverse  to  the  plalntifC 
In  error.  If  the  position  taken  by  his  counsel 
were  sustained.  We  are  satisfied,  however, 
that  the  bill  of  exceptions  does  not  pertain  to 
the  remedy  In  the  original  action,  which  is 
terminated  by  the  final  Judgment,  and  is  no 
longer  a  pending  action,  while  the  only  office 
of  the  bin  is  to  bring  properly  upon  the  record 
questions  raised  on  exceptions  taken  in  the 
progress  of  that  action,  with  snch  statement 
of  the  facts  or  evidence  as  may  be  necessary 
to  show  their  pertinency  and  importance,  in 
order  to  aid  the  party  In  the  prosecution  of 
another  remedy,  namely,  a  proceeding  in  er- 
ror, which  is  In  the  nature  of  a  new  action, 
prosecuted  by  a  distinct  mode  of  procedure 
provided  by  statute.  The  bill  is  employed 
for  no  purpose,  nor  does  it  accomplish  any 
result,  except  in  the  prosecution  of  error,  and 
can  have  no  effect  whatever,  either  on  the 
rights  or  remedies  of  the  parties  except  In 
such  proceeding;  and  It  should,  therefore,  be 
perfected  and  filed  In  accordance  with  the 
provisions  of  the  statute  in  force  at  the  time. 
The  ultimate  inquiry  on  this  branch  of  the 
case,  then,  is  whether  the  plaintiff  in  error, 
in  perfecting  and  filing  his  bill  of  exceptions, 
complied  with  the  statute  as  amended  March 
22,  1892.  It  Is  conceded  the  bill  was  filed 
within  50  days  from  the  overruling  of  the  mo- 
tion for  a  new  trial;  but  it  Is  contended  that 
was  not  sufficient,  because  the  court,  on  the 
motion  of  the  plaintiff  In  error,  had  fixed  the 
period  of  40  days  for  the  allowance  and  sign- 
ing of  his  bill,  and  it  was  not  filed  within  that 
time.  The  language  of  section  5298,  "time 
may  be  given  to  reduce  the  exceptions  to  writ- 
ing, but  not  more  than  fifty  days,"  etc..  Im- 


ports that  a  less  number  of  days  may  be  fixed 
by  the  court.  In  Its  discretion,  for  that  pur- 
pose; and  the  object  of  investing  the  court 
with  that  discretionary  power  becomes  mani- 
fest from  a  consideration  of  section  5302, 
which  requires  that  the  bill  of  exceptions 
shall  be  submitted  "to  the  opposite  counsel 
for  examination  not  less  tlian  ten  days  be- 
fore the  expiration  of  said  fifty  days,"  and  to 
the  trial  Judge  or  Judges  "not  less  than  five 
days  before  the  expiration  of  said  fifty  days." 
It  is  evident,  we  think,  that  the  authority  to 
fix  a  shorter  period  than  50  days  for  reducing 
the  party's  exceptions  to  writing,  was  con- 
ferred on  the  court  in  order  that  the  time  pre- 
scribed, at  least,  might  be  allowed  for  the 
examination  of  the  bill  by  the  court  and  coun- 
sel before  the  expiration  of  the  50  days,  and 
for  the  correction,  signing,  and  filing  of  the 
same  within  that  period.  But  reducing  the 
exceptions  to  writing  for  the  purpose  men- 
tioned is  not  the  same  thing  as  filing  the  bill 
of  exceptions  after  it  has  been  duly  allowed 
and  signed,  and,  while  the  statute  gives  the 
court  discretionary  power  in  fixing  the  time 
for  the  performance  <^  the  former  act,  we 
have  discovered  no  provision  which  authorizes 
the  court  to  limit  the  time  for  the  perform- 
ance of  the  latter  to  lesii  than  50  days  after 
the  overruling  of  the  motion  for  a  new  trial, 
or  the  decision  of  the  court  when  a  motion  for 
a  new  trial  is  unnecessary.  It  may  be  urged 
that,  as  the  court,  under  section  5298,  may  al- 
low the  whole  50  days  for  reducing  the  excep- 
tions to  writing,  the  time  fixed  tor  that  pur- 
pose must  be  regarded  as  the  limit  within 
which  the  bill  can  be  filed,  otherwise  there 
could  be  no  opportunity,  after  the  bill  should 
be  prepared,  for  the  court  or  counsel  to  ex- 
amine It  But  that  section  applies  to  all  ex- 
ceptions, whether  to  be  put  In  the  form  of 
a  bill  of  exceptions  or  not;  and  when  a  bill 
Is  necessary  the  court  should,  in  the  exercise 
of  its  discretion,  so  fix  the  time  for  the  prepa- 
ration of  the  bill  that  the  court  and  counsel 
may  have  the  requisite  period  for  examina- 
tion, before  the  expiration  of  the  time  allowed 
by  the  statute  for  the  filing  of  the  same. 
Cases  may  arise  In  which  It  may  be  desirable 
to  allow  more  than  the  10  days  for  the  ex- 
amination of  the  bill,  and  the  court  may,  in 
such  cases,  shorten  the  time  accordhigly  for 
reducing  the  exceptions  to  writing;  but  in 
case  the  whole  50  days  should  be  allowed  for 
that  purpose,  the  trial  Judge  or  Judges  may 
extend  the  time  for  the  signing  of  the  bill  "for 
a  period  not  exceeding  ten  days  beyond  the 
expiration  of  said  fifty  days";  but  the  time 
for  filing  the  bill,  when  properly  allowed  and 
signed,  cannot  be  restricted  to.  less  than  that 
period.  So  that,  when  a  bill  of  exceptions, 
which  has  been  duly  allowed  and  signed,  is 
filed  within  50  days  after  the  overruling  of 
the  motion  for  a  new  trial,  or  the  decision  of 
the  court  where  such  motion  Is  unnecessary, 
and  an  entry  thereof  has  been  made  on  the 
Journal  of  the  court,  the  requirements  of  the 
statute  as  amended  March  22,  1892,  have  been 
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ftrtly  compiled  wltS.  and  the  bill  cannot  prop- 
erly be  stricken  from  the  files  without  the 
consent  of  the  party  obtaining  the  same.  No 
compliant  Is  made  In  this  case  that  the  bill 
was  not  submitted  in  due  time  to  opposite 
counsel,  or  to  the  trial  Judge,  and  the  rec- 
ord fails  to  show  any  default  in  that  regard. 
In  the  absence  of  such  showing,  compliance 
with  the  statute  In  that  respect  will  be  pre- 
sumed from  the  allowance  and  signing  of  the 
bOI.  In  view  of  the  various  proyisions  of  the 
statute,  the  Journal  entry  of  the  common  pleas 
court,  allowing  40  days  for  "the  signing  and 
sealing  of  a  bill  of  exceptions  as  proyided  by 
law,"  must  be  treated  as  an  allowance  of  the 
time  named  for  reducing  the  exceptions  to 
writing,  in  order  that  the  bill  might  be  per- 
fected and  filed  within  the  60  days  allowed 
by  the  statute. 

2.  The  other  question  In  the  case  Is  whether 
the  petition  in  error  was  filed  in  time.  The 
right  to  file  a  petition  In  error  is  a  cause  of 
proceeding  which  arises  at  the  time  of  the 
rendition  of  the  Judgment  or  making  of  the 
final  order,  and  the  proceeding  must  be  com- 
menced within  the  time  limited  by  the  statute 
then  in  force,  otherwise  the  court  acquires  no 
jurisdiction.  O'Donnell  v.  Downing,  43  Ohio 
St.  62,  1  N.  E.  438;  Burke  v.  Taylor,  45  Ohio 
St.  444,  15  N.  B.  471.  Section  6723  of  the 
Bevised  Statutes,  which  was  In  force  when 
the  Judgment  of  the  trial  court  was  rendered, 
provides  that  "no  proceeding  to  reverse,  va- 
cate, or  modify  a  judgment  or  final  order 
shall  be  commenced  unless  wltbln  six  months 
after  the  rendition  of  the  Judgment  or  the 
maldng  of  the  final  order  complained  of,"  ex- 
cept that  persons  under  certain  disabilities  are 
allowed  the  same  time  after  the  disability  la 
removed  for  the  commencement  of  the  pro- 
ceeding. It  is  conceded  that  more  than  six 
months  elapsed  after  the  rendition  ol  the 
judgment  before  tlie  petition  In  error  to  re- 
verse it  was  filed  in  the  circuit  court,  but  less 
than  that  period  after  the  overruling  of  the 
motion  for  a  new  trial;  and  on  this  branch  of 
the  case  it  Is  urged  by  the  plaintiff  In  error 
(1)  that  the  Judgment  was  prematurely  en- 
tered, and,  for  the  purposes  of  the  question 
here,  should  be  treated  as  rendered  at  the 
time  of  the  overruling  of  the  motion  for  a  new 
trial;  or  (2)  that  the  overruling  of  the  motion 
was  the  final  dispoaltlcm  of  the  case,  and 
constitutes  a  final  order  to  which  error  will 
lie.  Section  5326  of  Revised  Statutes  requires 
that:  "When  a  trial  by  Jury  has  been  bad, 
Judgrment  must  be  entered  by  the  clerk  in  con- 
formity tO'  the  verdict,  unless  the  verdict  is 
special,  or  the  court  order  the  case  to  be  re- 
served for  future  argument  or  consideration." 
And  the  next  section  provides  that:  "When 
the  verdict  is  special,  or  when  there  Is  a 
special  finding  on  particular  questions  of  fact, 
or  when  the  case  is  reserved,  the  court  shall 
order  what  Judgment  shall  be  entered." 
These  sections,  it  is  apparent,  afford  ample 
authority  for  the  clerk  to  enter  Judgment  im- 
mediately upon  the  return  of  a  general  ver- 


dict, and.  Indeed,  make  It  bis  duty  to  do  ao, 
unless  otherwise  ordered  by  the  court.  In 
order  that  the  case  may  be  further  heard  or 
considered.  If  either  party  wishes  to  have 
the  entry  of  judgment  delayed  to  await  the 
result  of  a  motion  for  a  new  trial,  be  should, 
when  the  verdict  Is  returned,  make  his  desire 
known  to  the  court;  and,  if  he  fails  to  obtain 
an  order  of  the  court  directing  such  delay,  a 
judgment  entered  upon  the  coming  in  of  the 
verdict  would  seem  to  be  in  all  respects  regu- 
lar and  valid.  True,  that  does  not  Interfere 
with  the  party's  right  to  file  his  motion  for  a 
new  trial  within  the  statutory  time,  and,  if  It 
be  sustained,  the  Judgment  must,  of  course, 
be  set  aside;  but,  if  overruled,  the  Judgment 
remains,  from  the  date  of  its  entry,  the  final 
judgment  In  the  action,  unless  reversed,  va- 
cated, or  modified  in  accordance  with  law. 
Nor  do  we  think  the  overruling  of  a  motion 
for  a  new  trial  is  a  final  order  upon  which  er- 
ror can  be  prosecuted.  A  final  order  to  which 
error  will  lie  Is  defined  by  the  Code  to  be 
"an  order  affecting  a  substantial  right  In  an 
action,  when  such  order  in  effect  determines 
the  action  and  prevents  a  judgment,  and  -an 
order  affecting  a  substantial  right  made  in  a 
special  proceeding,  or  upon  a  summary  appli- 
cation in  an  action  after  judgment"  Rev.  St 
f  6707.  It  is  clear  that  the  overruling  of  the' 
motion  of  plaintiff  in  error  for  a  new  trial 
was  not  an  order  made  in  a  special  proceed- 
ing, or  upon  a  summary  application  after 
Judgment  It  was  made  in  a  civil  action,  as 
contradistinguished  from  special  proceedings, 
and  in  the  ordinary  course  of  procedure  in 
such  actions.  Nor  is  it  an  order  in  an  action 
which  both  affects  a  substantial  right,  and, 
In  effect  determines  the  action,  and  prevents 
judgment  within  the  meaning  of  the  section 
of  the  Code  aUuded  to.  The  action  ends 
with  the  Judgment;  and  the  motion,  which  is 
an  application  to  the  court  to  rectosider  Its 
judgment  and  for  a  retrial,  is  usually,  though 
not  always,  essential  to  the  proper  preserva- 
tion and  presentation  of  the  errors  preceding 
the  judgment  when  relied  on  to  obtain  a  re^ 
versal  of  it  Error  lies  to  the  judgment  but 
not  to  the  decision  of  the  motion  though  that 
decision  may  be  made  a  ground  for  the  re- 
versal of  the  judgment.  It  has  long  been  set- 
tled In  this  state  that  "an  order  of  the  court 
granting  or  overruling  a  motion  to  set  aside 
the  verdict  of  a  jury  and  grant  a  new  trial 
Is  not  a  final  judgment  or  order,  for  the  re- 
versal of  which  error  can  be  prosecuted  be- 
fore the  final  disposition  of  the  case."  Conord 
V.  Runnels,  23  Ohio  St  601.  Such  a  motion, 
it  is  held  in  that  case,  is  addressed  to  the 
sound  discretion  of  the  court  If  granted,  it 
does  not  determine  the  action,  but  merely 
compels  the  parties  to  reb-y  their  case  before 
the  same  tribunal;  and,  if  overruled,  it  simply 
permits  the  determination  of  the  action  al- 
ready reached  to  stand.  It  may  be  said  that 
sustaining  the  motion  has  the  effect  of  pre- 
venting a  judgment  in  favor  of  the  successful 
party  at  the  trial,  and  affects  a  substantial 
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right  of  hl8  by  subjecting  him  to  the  costs 
and  uncertainties  of  another  trial,  and  It  an- 
doubtedly  does  temporarily  prevent  final 
Judgment,  but  not  eventually;  and  the  costs 
and  uncertainties  of  another  trial  Is  the  result 
of  some  error  Which  the  court.  In  the  exercise 
of  Its  discretion,  deems  sufficient  to  warrant 
It  And  so,  If  the  motion  be  overruled,  the 
unsuccessful  party  must  Incur  the  espcnse  of 
B  proceeding  In  error.  If  he  Is  dissatisfied  with 
the  result;  but  neither  the  overruling  nor  sus- 
taining of  the  motion  Is,  within  the  meaning 
of  the  Code,  such  final  order  as  may  Itself 
be  the  foundation  of  a  proceeding  In  error. 
But  It  Is  said  a  party  may  be  deprived  of  his 
remedy  on  error  by  the  court  declining  or 
omitting  to  pass  on  the  motion  until  the  ex- 
piration of  the  time  allowed,  after  the  rendi- 
tion of  the  Judgment,  for  commencing  the 
proceeding.  It  Is  not  to  be  presumed  that  the 
court  win  disregard  Its  duty,  or  fall  to  dis- 
pose of  the  motion  at  any  time  when  request- 
ed by  the  party;  and  if  he,  by  consent  or  in- 
attention, permits  the  time  to  expire,  he  can- 
not complain  of  the  consequences  of  his  own 
act  or  omission.  The  right  to  prosecute  error 
exists  only  when  conferred  by  statute;  and 
the  remedy,  to  be  effective,  must  be  pursued 
in  the  time  and  mode  provided.  The  statute 
has  declared  in  explicit  terms  that  "no  pro- 
ceeding to  reverse  a  Judgment  shall  be  com- 
menced tmless  within  six  months  after  the 
rendition  of  the  Judgment,"  and  the  coxirt  Is 
Itowerless  to  enlarge  Its  terms,  If  it  desired  to 
do  so.  The  time  begins  to  mn  from  the  day 
of  the  rendition  of  the  Judgment  Robinson 
▼.  Orr,  16  Ohio  St  284;  Bowen  r.  Bowen,  86 
Ohio  St  812.    Judgment  affirmed. 

BUBKET  and  SHAUCK,  JJ..  dissent 


(M  tnd.  MS) 

ATER8  T.  ARMSTRONG  et  sL 
(Supreme  Coart  of  Indiana.     Oct  11, 1805.) 

Biix  OF  EzcEPTioxs — Sdtficisnct — Whbk  Part 
o»  Record — Necessitt  o»  Filing. 

L  A  bill  of  exception*  not  filed  nntil  after 
the  expiration  of  90  days  allowed  therefor  la 
not  tendered  Baffident  by  an  indorsement  of  the 
judge  on  the  marKin  that  it  was  presented  to 
Dim  for  examination  and  aignature  on  a  date 
within  the  time  allowed. 

2.  A  bill  of  exceptions,  thoutrh  presented 
and  signed  within  the  time  allowed,  is  not  part 
of  the  record  until  filed. 

Appeal  from  circuit  court  Huntington 
county;   O.  W.  Wbltelock,  Judge. 

Action  by  Edwin  B.  Ayers  against  Fred- 
erlck  Armstrong  and  another.  Judgment  for 
defendants,  and  plaintiff  appeals.     Affirmed. 

T.  li.  Lucas,  for  appellant  3.  Q.  Cline,  for 
appellees. 

MONKS,  J.  This  was  an  appeal  from  a 
snrvey  of  real  estate.  The  cause  was  tried. 
The  court  found  against  appellant,  and,  oveir 
a  motion  for  a  new  trial,  rendered  Judgment 
«a  the  finding.    The  only  error  assigned  Is 


that  the  court  erred  In  orerruling  appetlanf  ■ 
motion  for  a  new  trial.  The  correctness  of 
the  court's  ruling  on  the  motion  for  a  new 
trial  depends  entirely  upon  the  evidence. 
The  motion '  for  a  new  trial  was  overruled 
June  29,  1893,  and  90  dayis  gtven  In  which 
to  file  a  bill  of  exceptions.  A  bill  of  excep- 
tions, purporting  to  contain  all  the  evidence 
given  in  the  cause,  was  signed  by  the  Judge 
on  the  24th  of  October,  1893,  long  after  the 
expiration  of  the  90  days  given.  There  is  an 
Indorsement  on  the  bill  of  exceptions,  signed 
by  the  Judge,  stating  that  the  same  was  pre- 
sented to  him  September  10,  ISOS.  This, 
however,  is  no  part  of  the  record.  Cornell  v. 
HoIIett  (Ind.  Sup.)  40  N.  E.  132,  and  cases 
cited.  The  statute  expressly  requires  that 
the  date  of  presentation  be  stated  in  the  bill 
of  exceptions,  not  on  Its  back  or  margin. 
It  has  been  uniformly  held  that  when  the 
date  of  pres«itation  Is  not  stated  In  the  bill 
of  exceptions,  we  must  consider  the  date 
when  the  bill  was  signed  as  the  date  of  its 
presentation.  Oomell  v.  HoIIett  supra,  and 
cases  cited.  A  bill  of  exceptions,  even  If  pre- 
sented and  signed  within  the  time  given.  Is 
no  part  of  the  record  until  It  Is  filed.  Elliott 
App.  Proc.  f  805,  and  cases  cited.  Such  fil- 
ing most  be  after  the  bill  Is  signed  by  tbe 
Jndge.  Gnlrl  v.  GUlett.  124  Ind.  501.  24  N. 
B.  1036l  The  record  does  not  show  that  the 
bill  of  exceptions  was  filed.  It  la  tme  that 
It  is  stated  In  the  record  that  the  bill  of  a.- 
ceptlODS  was  filed  September  28,  1893;  but 
not  being  at  that  time  signed  by  the  Judge, 
it  was  not  a  bill  of  exceptions,  and  did  not 
thereby  become  a  part  of  the  record.  Onlrl 
V.  Olllett  supra.  It  Is  clear,  for  the  reason 
stated,  that  what  purports  to  be  a  bill  of 
exceptions  Is  not  part  of  the  record.  No 
questlmi  Is  therefore  presented  as  to  tlie  ac- 
tion of  the  court  in  overruling  the  motion 
for  a  new  trlaL    Judgment  affirmed. 


INDIANAPOLIS  UNION  RT.  CO.  ▼.  HOLT, 

County  Treasurer. 
(Supreme  Court  of  Indiana.     Oct  12, 1896.) 
APPBAI/— FlLIKO  Reuittitdb— Atfikmaiicb. 
Where  parties  to  an  appeal  from  a  jadg- 
ment  file  an  agreement  for  a  remittitur,  the 
judgment   will   be   affirmed,   and   remanded   to 
the  lower  sonrt  for  enforcement  of  the  agree- 
ment 

Appeal  from  circqlt  conrt  Marlon  oonnty: 
QeorKe  L.  Relnhard,  Special  Judge. 

Bill  by  the  Indianapolis  Union  Railway 
Company  against  Sterling  R.  Holt  treasurer 
of  Marion  county,  to  restrain  the  collection 
of  taxes.  From  a  Judgment  for  defendant 
plaintltt  appeals.     Afiirmed. 

A.  C.  Harris,  S.  O.  Pickens,  and  Baker  k 
Daniels,  for  appellant     W.  A.  Ketcham,  for 

appellee. 

PER  CURIAM.  This  was  a  suit  to  enjrfn 
the  county  treasurer  of  Marion  county,  Ind., 
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from  collecting  certain  taxes  for  tbe  yean 
1891,  1892,  and  1893,  claimed  to  be  due  from 
the  appellant  on  its  railroad  property.  The 
appellee  filed  a  cross  complaint,  and  obtained 
judgment  for  the  taxes,  penalties,  and  costs. 
It  havins  been  made  to  appear  that  William 
H.  Schmidt  has  succeeded  Sterling  R.  Holt 
as  treasurer  of  Marion  county,  the  said 
Schmidt  is,  on  motion,  substituted  as  appel- 
lee herein.  In  place  of  said  Holt  An  agree- 
ment has  been  filed  herein  that  tbe  Judgment 
shall  be  afilrmed  on  the  entry  of  a  remittitur 
in  the  court  below  for  so  much  of  said  judg- 
ment as  Is  equal  to  the  taxes,  interest,  and 
penalties,  over  and  above  the  amount  thereof, 
resulting  from  a 'valuation  of  $2,500,000  up- 
on the  property  of  the  IndiaDapoUs  Union 
Railway  Company  and  $1,500,000  upon  the 
property  of  the  Belt  Railroad  Company  tat 
each  of  said  years,  and  In  addition  for  tbe 
year  1894,  in  accordance  with  the  terms  of 
the  modification  of  the  assessm'ent  of  said 
property  made  by  the  state  board  of  tax 
commissioners,  by  which  the  aggregate  .as- 
sessment of  said  property  for  each  of  said 
years  was  fixed  at  $4,000,000,  distributed  as 
above,  which  modification  of  assessment  by 
said  board  is  filed  with,  and  made  a  part  of, 
the  agreement  of  the  parties  herein.  Tbe 
Judgment  is  therefore  affirmed,  at  the  cost  of 
appellant;  and,  by  agreement  of  parties,  tills 
cause  is  remanded  to  the  court  below,  la 
order  that  the  agreement  above  named  may 
Im  carried  out  by  proper  orders  of  the  court 


(MS  Ind.  IM) 

BOWER  «t  aL  v.  BOWER  et  at » 
(Bapreme  Court  of  Indiana.    Oct  9,  1895.) 

OONTSST  0»  WlLI,— EaTOPPBI<— Btidsscs— 
WiTSBBS. 

1.  Oonvenationa  with  testator  on  tbe  sub- 
ject of  wills,  had  four  years  before  the  execu- 
tion of  tiie  will  in  controversy,  are  admissible 
as  the  basis  of  opinion  of  a  nonexpert,  testify- 
ing as  to  the  testamentary  capacity  of  the  tes- 
tator. 

2.  Testimony  as  to  deceased's  testamentarr 
capacity,  based  on  facts  ascertained  while  col- 
lecting a  bill  for  professional  services.  Is  not 
withii  Rev.  8t  1894,  »  505  (Rev.  St  1881,  I 
497).  forbidding  a  physician  to  disclose  mat- 
ters communicated  to  him  in  his  professional 
capacity. 

S.  A  motion  to  strike  out  testimony  as  to 
the  sanity  of  the  testatmr,  on  the  gronnd  that 
no  opinion  was  called  for  or  given  by  the  wit- 
ness as  to  the  mental  condition  of  the  testator, 
should  be  made  before  cross-examination. 

4.  Testimony  as  to  facts  and  circumstances 
tending  to  establish  Insanity  is  not  rendered  in- 
competent by  tbe  failure  to  ask  or  obtain  the 
opinion  of  the  witness  as  to  the  testator's  san- 
ity. 

5.  On  an  isine  as  to  a  testator  s  sanity,  an 
assessor's  evidence  that  testator,  after  tbe  ex- 
ecution of  bis  will,  did  not  make  out  bis  own 
tax  list  for  two  years,  is  admissible,  and  also 
tlie  tax  lists  themselves. 

Ow  On  as  issue  as  to  a  testator's  sanity,  an 
instrument  executed  t^  a  contestant  of  the  will, 
acknowledging  tbe  receipt  of  certain  land  in  full 
consideration  of  further  claims  on  the  estate,  is 
Bet  admissibiek  where  it  did  not  appear  that 

I  On  rebearins.  «  N.  B.  6»S. 


.ther*  was  necessity  for  showing  tlie  i^tionf 
between  testator  and  contestant  before  the  «x- 
ecntion  of  the  will. 

7.  Under  Rev.  St  1881,  f  646  (Rev.  St  1894, 
{  555),  making  it  the  duty  of  the  court  when 
requested,  to  instruct  the  jury  to  find  specially 
on  particular  questions  of  fact  it  was  error  to 
refuse  to  submit  on  an  issue  as  to  the  sanity 
of  the  testator,  an  interrogatory:  "Did  testator, 
at  the  time  of  the  execution  of  the  paper  writ- 
ing which  Is  the  subject  of  this  contest,  have 
mind  and  memory  snfficient  to  understand  tbe 
ordinary  affairs  of  life,  and  act  with  discretion 
therein,  and  did  he  know  his  children  and  grand- 
children, and  have  a  general  knowledge  of  the 
estate  of  which  he  was  possessed  7" — where  the 
evidence  entitled  the  party  to  a  finding  thereon, 
and  was  not  covered  by  any  other  interroga- 
.tories. 

Appeal  from  circuit  court  Clark  county; 
O.  H.  D.  Gibson,  Judge. 
'  Action  by  EHlza  Bower  and  others  against 
WiUiam  E.  Bower  and  others  to  contest  ths 
Talidtty  of  tlie  will  of  Andrew  Bower.  Plaln- 
.tiffa  had  judgment  and  defendants  appeaL 
Reversed. 

Burtt  &  Laggart,  M.  Z.  Stannard,  and  O. 
L.  Jewett  for  appellants.  J.  K.  Marsh  and 
W.  H.  Watson,  for  appellees. 

JORDAN,  J.  This  action  was  Instituted 
by  the  appellees  In  the  Clark  circuit  court  to 
contest  the  validity  of  the  will  of  Andrew 
Bower,  deceased.  The  complaint  inter  alia, 
shows  that  tbe  testator  died  at  Clark  county, 
Ind.,  on  July  18,  1892,  leaving  surviving  him 
the  appellees,  who  are  his  children  and  grand- 
children and  heirs  at  law.  The  will  in  con- 
test bears  date  of  September  6,  1887,  and  its 
validity  is  assailed  upon  the  grounds  (1) 
that  the  testator,  at  tbe  time  of  Its  execution, 
was  of  unsound  mind;  (2)  that  it  was  un- 
duly executed;  (3)  that  It  was  proctired  to 
be  executed  through  the  fraud  of  the  defend- 
ants. A  trial  by  a  Jury  resulted  in  a  ver- 
dict in  favor  of  tbe  contestants,  and,  over 
a  motion  for  a  new  trial,  the  court  adjudged 
tbe  will  to  be  null  and  void,  and  revoked  and 
set  aside  the  probate  thereof.  Appellants, 
in  this  appeal,  have  assigned  five  alleged  er- 
rors of  the  trial  court  but  tbe  third  and  fiif  tb 
are  the  only  ones  that  are  argued  by  their 
learned  counsel,  and  therefore  tbe  consid- 
eration of  tbe  others  must  be  deemed  to  l>e 
waived. 

Appellants,  In  tbe  court  below,  filed  an 
answer  to  the  complaint  In  two  paragraphs. 
Tbe  first  was  a  general  denial.  Tbe  second 
was  intended  to  t)e  in  tiar,  and  was  directad 
to  so  much  of  tbe  complaint  as  alleged  a 
cause  of  action  in  favor  of  appellee  Margaret 
0.  Bower.  By  this  paragraph  certain  facta 
were  averred,  showing  that  this  appellee, 
who  is  a  daughter  of  the  deceased  testator, 
had  on  March  15,  1882,  received  fl-om  the 
latter  a  convej-nnceof  certain  described  real 
estate,  situated  in  the  aforesaid  county  of 
Clark,  and  that  said  realty  bad  been  received 
by  her  In  full  consideration  of  all  claims  as 
ka  Iieir  against  her  said  father's  estate;  and 
it  was  therein  prayed  that  by  reason  of  said 
facts,  she   be   barred   and   estopped   from 
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prosecntlog  the  action.  On  motion  of  tbe 
appdlee  Eliza  Bower,  tbe  court  struck  out 
this  second  paragraph,  and,  bj  tbelr  third 
assignment,  appellants  affirm  that  in  this  the 
court  erred.  They  insist  that  the  provisions 
made  for  appellee  by  the  alleged  conveyance 
of  land  to  her  were  in  the  nature  of  an  ad- 
vancement; and  in  consideration  of  the  facts 
that  she  received  the  same,  and  agreed  to 
make  no  claim  against  her  father's  estate, 
she  was  estopped  from  Joining  as  a  contest- 
ant in  this  action.  Counsel  cite  us  to  no 
authority,  and  we  are  not  aware  of  any, 
that  will  support  this  contention.  If  the  con- 
veyance of  the  property  was  by  way  of  ad- 
vancement In  full  of  her  interest  as  an  heir  in 
the  estate  under  an  agreement,  then  it  per- 
haps might  be  a  matter  proper  to  be  set  up 
and  considered  against  Margaret  G.  if  the  es- 
tate should  come  to  be  partitioned  or  distrib- 
uted under  the  statute  of  descent  See  Bev. 
St  1881,  S§  tl89,  24T9  (Bev.  St  1894,  H  1203, 
2636).  See  Stokesberry  v.  Beynolds,  57  Ind. 
425;  Brown  v.  Brown,  139  Ind.  653,  39  N.  B. 
152.  This  point,  however,  is  not  before  us  In 
this  case,  hence  we  do  not  decide  it  In  any 
event  however,  we  think  that  the  tacts  set  up 
In  this  paragraph  were  not  in  any  way  rele- 
vant as  a  defense  in  bar  of  appellee's  right  to 
contest  the  will.  They  did  not  confess  and 
avoid  the  cause  of  action  alleged  in  the  com- 
plaint, nor  tend  to  constitute  a  cause  of  de- 
fense thereto,  and  would  liave  served  only  to 
inject  a  collateral  Issue  Into  the  proceedings, 
and  the  court  did  not  err  in  sustaining  the 
motion  to  reject  this  paragraph. 

Under  the  fifth  assignment,  it  is  averred 
that  the  court  erred  in  overruling  the  motion 
for  a  new  triaL  Appellants  do  not  ask  that 
we  review  the  evidence  in  order  to  ascer- 
tain if  it  is  sufficient  to  support  the  verdict 
of  the  Jury.  They  say  that  it  was  a  duty 
which  rested  upon  the  trial  Judge;  and,  if 
any  injustice  was  done  by  not  sustaining 
the  motion  for  a  new  trial  upon  that  ground, 
the  blame  must  be  chargeable  to  him,  and 
not  to  this  court 

It  is  next  claimed  that  the  court  ened  in 
not  striking  out  certain  declarations  of  tbe 
testator,  testified  to  by  Margaret  C.  Bower. 
The  alleged  objectlonal  evidence  given  by 
this  witness  is  substantially  as  follows:  "He 
[referring  to  the  testator]  got  to  talking  of 
some  one  that  had  made  a  will,  and  he  said  it 
was  foolishness  for  any  man  to  make  a  will, 
and  I  said,  'Why,  ain't  you  going  to?"  and 
he  said,  'No,  I  never  allow  to  make  a  will,' 
and  I  said,  'Why?'  and  he  said  it  was  not 
right  to  make  a  will."  The  objections  to 
this  evidence,  as  stated  In  the  motion  to 
strike  out,  were  (1)  that  it  was  hearsay;  (2) 
that  these  declarations  were  made  prior  to 
the  execution  of  tbe  will,  and  in  the  absence 
of  the  defendants;  (3)  because  they  did  not 
tend  to  support  tbe  opinion  of  the  witness 
as  to  the  mental  condition  of  the  testator 
at  tbe  time  of  the  execution  of  the  will.  This 
witness  seems  to  have  been  examined  by  ap- 


pellee relative  to  the  testator's  alleged  ni> 
soundness  of  mind.  She  detailed  to  the  Jury 
conversations  had  with  him,  and  his  appear- 
ance and  condition  for  a  number  of  years 
bef(Hre  the  erecution  of  the  will,  and  on 
down  to  his  death.  These  particular  declara- 
tions, against  which  the  objections  are  ufged, 
were  made  in  one  of  the  several  conversa- 
tions referred  to  by  this  witness,  and  oc- 
curred, as  tbe  witness  said,  about  ten  years 
prior  to  the  trial,  which  apparently  made 
the  conversation  occtir  about  four  years  he- 
tore  the  date  of  the  execution  of  the  will. 
After  stating  all  of  the  facts  to  the  Jury, 
the  witness  was  asked  whether  or  not,  in 
her  opinion,  the  testator  was,  at  the  time  of 
the  execution  of  the  will  In  question,  a  per- 
son of  sound  or  unsound  mind,  and  she  an- 
swered that  she  thought  he  was  of  unsound 
mind. 

AppellantB  contend  that  the  statements 
made  by  the  testator  In  this  conversation 
about  making  a  will  did  not  tend  to  support 
the  opinion  given  by  this  witness,  for  the 
obvious  reason,  as  they  say,  that  they  were 
made  some  three  or  four  years  befOTe  the 
will  was  executed,  and  therefore  too  remote 
from  the  time  at  which  the  witness  was  asked 
to  give  her  opinion.  This  witness  was  not 
an  expert,  and  th^efore,  to  render  her  opin- 
ion competent  as  to  the  mental  condition  of 
the  testator,  she  was  first  required  to  state 
to  the  Jury  the  facts  up<»  which  It  was 
founded.  This  necessarily  Included  what  the 
testator  said  in  conversations  had,  and  the 
manner  In  which  he  conducted  himself,  etc. 
Staser  r.  Hogan,  120  Ind.  207,  21  N.  E.  911. 
and  22  N.  E.  990. 

While  It  Is  true  that  In  cases  like  the  one 
at  bar,  where  the  mental  capacity  of  the  tes- 
tator is  Involved,  the  principal  question  un- 
der Investigaticn  upon  this  Issue  Is,  was  he 
of  unsound  mind  at  the  time  the  wiU  in  con- 
troversy was  executed?  however,  as  bearing 
upon  the  mental  condition  of  his  mind  at  thia 
given  time,  facts  and  circumstances  which 
tend  to  show  his  mental  condlti(Hi,  both  prior 
and  subsequent  to  the  execution  of  the  will 
in  contest  may  be  received  in  evidence.  This 
rule  Is  recognized  by  the  decisions  of  this 
court  Dyer  v.  Dyer,  87  Ind.  13;  Staser  v. 
Hogan,  supra.  Of  course,  the  period  of  time 
that  may  be  covered  by  the  examination  rela- 
tive to  the  mental  capacity  of  the  person  In 
question,  both  prior  and  subsequ^it  to  the 
execution  of  tbe  will,  under  all  the  circum- 
stances in  each  particular  case,  must  neces- 
sarily be  left,  to  a  great  extent  to  the  sound 
discretion  of  tbe  trial  court,  tbe  abuse  of 
which  may  be  subject  to  review  upon  appeal 
Under  the  rule  permitting  a  nonexpert  to 
give  an  opinion,  it  may  be,  and  frequently  Is, 
difficult  to  fix  a  limit  to  tbe  facts  about  which 
the  witness  may  testify,  as  It  is  evident 
that  the  weight  of  the  (pinion  given  must 
of  necessity,  depend  upon  the  facts  upon 
which  it  is  based.  Cllne  v.  LIndsey,  110  Ind. 
337,  U  N.  E.  441;  Burkbart  v.  Gladish,  123 
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Ind.  337,  24  N.  O.  118.  The  opinion  Is  of 
weight  only  80  tar  as  it  is  reasonably  sup- 
ported by  the  facts.  The  rule  is  well  stated 
by  a  standard  author:  "On  the  whole,  the 
issue  of  mental  soundness  or  unsoundness  is 
not  to  be  decided  upon  the  mere  opinions  of 
witnesses,  however  numerous  and  respecta- 
ble, but  each  opinion  should  be  tested  by  the 
facts  in  the  case,  in  order  to  judge  of  its 
probable  correctness.  It  is  not  the  opinion 
of  witnesses  upon  which  reliance  is  to  be 
placed,  by  the  triers  of  the  case,  but  from  the 
premises  which  supplied  the  conviction  in 
the  minds  of  the  several  witnesses  the  court 
or  Jury,  aided  by  these  opinions  and  by  the 
maxims  of  law,  must  form  its  own  inde- 
pendent conviction,  and  decide  accordingly." 
Schouler,  Wilis,  par.  209.  If  any  or  all  of 
the  facts  did  not  tend  to  sustain  the  opinion 
of  the  witness,  counsel  for  appellants  had  the 
right  of  testing  the  same  by  a  cross-examina- 
tion, for  the  purpose  of  enabling  the  jury  to 
properly  estimate  the  weight,  if  any,  to 
wtiich  the  opinion  of  the  witness  was  enti- 
tled. Johnson  y.  Thompson,  72  Ind.  167; 
Bailway  Co.  t.  Wood,  113  Ind.  544,  14  N.  B. 
C72,  and  16  N.  B.  197.  The  declarations  of 
a  testator  upon  the  subject  of  making  wills 
are  competent  when  his  will  is  contested  on 
the  ground  of  mental  incapacity.  Staser  t. 
Hogan,  supra;  Gonwa^  y.  Yizzard,  122  Ind. 
266,  23  N.  B.  771. 

It  must  be  presumed,  until  the  contrary  ap- 
pears, that  the  witness  based  her  opinion,  not 
Alone  upon  the  declarations  of  the  testator 
relatlye  to  making  a  will,  but  upon  all  the 
facts  and  circumstances  detailed  by  her.  As 
the  declarations  of  the  testator  were  admissi- 
ble upon  the  issue  of  bis  mental  capacity,  we 
must  presume  that  they  were  admitted  for 
that  purpose,  and  so  considered  by  the  Jury. 
And  the  question  as  to  the  extent  of  support, 
U  any,  which  they  lent  to  the  opinion  given, 
was  a  matter  to  be  determined  by  the  jury. 
It  follows  that  there  is  no  apparent  error  In 
the  action  of  the  court  in  refusing  to  strike 
-out  this  evidence. 

On  the  trial.  Dr.  W.  P.  McGlynn  was  called 
sas  a  witness  in  behalf  of  the  plaintiffs.  He 
had  been  formerly  employed  by  the  testator 
as  a  physician.  The  court  would  not  permit 
him  to  disclose  anything  in  evidence  of  which 
he  had  acquired  knowledge  In  the  discharge 
of  his  professional  duty,  but  ruled  that  the 
witness  should  be  allowed  to  state  what  he 
had  observed  relative  to  the  testator,  inde- 
pendent of  any  facts  ascertained  by  him  in 
the  course  of  his  professional  business.  Un- 
der this  ruling  of  the  court,  the  doctor  was 
permitted  to  state  that  In  the  latter  part  of 
1891  be  went  to  see  the  testator  for  the  pur- 
pose of  collecting  some  money  which  was 
due  him  from  the  latter  for  services  rendered 
bim  as  a  physician.  He  further  testified  that 
he  met  the  testator  in  the  road  near  his 
home,  and  that  the  old  gentleman  did  not 
know  him,  and  asked  who  be  was,  etc.  The 
-witness  also  testified  as  to  the  appearance  of 


the  testator  upon  this  occasion,  and  also  as 
to  his  mental  and  physical  condition.  It  Is 
insisted  by  appellants  that  this  testimony 
was  incompetent,  for  the  reason  that  the 
knowledge  of  the  facts  stated,  to  some  ex- 
tent, was  acquired  by  the  physician  in  the 
discharge  of  a  professional  duty;  and  in  sup- 
port of  their  contention  they  cite  Heuston  v. 
Simpson,  115  Ind.  62,  17  N.  B.  2C1.  We  can- 
not concur  with  counsel  in  this  contention, 
that  the  witness  testified  in  violation  of  the 
rule  laid  down  in  the  case  cited.  What  he 
learned  or  observed  in  this  conversation  witb 
the  testator,  in  the  road,  when  he  called  up- 
on him  to  collect  the  bill  for  services  before 
rendered,  did  not  come  under  the  protection 
of  the  rule  prescribed  by  clause  4,  {  497,  Bev. 
St  1S81  (section  605,  Rev.  St  1894).  The 
disclosure  of  the  facts  stated  by  the  testa- 
tor under  the  circumstances,  so  far  as  it  ap- 
pears, certainly  cannot  be  said  to  be  forbid- 
den by  this  statute.  The  call  made  by  the 
witness  was  in  relation  to  a  financial  mat- 
ter, and  in  no  manner  akin  to  one  made  in 
the  course  of  professional  business.  He  did 
not  expose  or  divulge  any  evidence  the 
knowledge  of  which  he  had  acquired  through 
professional  relations  with  the  testator.  While 
it  is  true  that  the  rule  which  forbids  a  physi- 
cian to  disclose  in  evidence  matters  commu- 
nicated to  him  in  the  course  of  his  profession 
is  a  salutary  one,  nevertheless  it  cannot  be 
extended  beyond  its  evident  letter  and  spirit 
It  is  also  claimed  that  this  evidence  was  not 
competent  for  the  reason  tlwit  it  was  subse- 
quent to  the  execution  of  the  will.  We  have 
hereinbefore  considered  and  passed  Upon  this 
question,  adversely  to  api>ellant8'  contehtlon. 
James  Flfer,  a  witness  for  appellees,  testi- 
fied relative  to  his  acquaintance  with  the  tes- 
tator, and  about  conversations  and  transac- 
tions bad  with  him  before  and  after  the  ex- 
ecution of  the  will,  down  to  some  time  in  the 
year  of  1891,  or  probably  in  1892.  He  de- 
scribed his  condition  at  these  various  times, 
and  described  his  infirmities,  which  he  (the 
witness)  had  observed.  After  detailing  to 
the  Jiu7  all  of  these  facts,  his  direct  exam- 
ination closed  without  the  witness  giving,  or 
being  asked  to  express,  an  opinion  as  to  the 
sanity  of  the  testator.  At  the  close  ot  the 
cross-examination  of  this  witness  by  appel- 
lants, they  unsuccessfully  moved  the  court 
to  strike  out  all  of  his  evidence,  except  that 
relating  to  the  borrowing  of  money  and  the 
valuation  of  real  estate,  for  the  principal  al- 
leged reason  that  no  opinion  was  called  for 
or  given  by  him  as  to  the  mental  condition 
of  the  testator.  We  think  that  this  motion 
was  not  seasonably  made  by  appellants,  for 
the  reason  that  It  should  have  been  Inter- 
posed before  they  began  their  cross-examina- 
tion. By  this  motion,  they,  in  effect,  not 
only  moved  the  court  to  reject  the  evidence 
elicited  from  this  witness  by  appellees,  but 
that  also  given  by  him  in  response  to  their 
cross-examination.  But,  barring  this  phase 
of  the  question,  the  ruling  of  the  comt  uiwn 
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the  motlcm  wu  correct.  The  ftUlure  npon 
tbe  part  of  appellees  to  ask  or  to  obtain  the 
opinion  of  the  witness  did  not  render  tbe 
facts  stated  by  blm,  and  otherwise  compe- 
tent, subject,  npon  motion  of  the  adverse 
party,  to  be  rejected  and  withdrawn  from 
the  jury.  The  rule  which  allows  an  opinion 
to  be  expressed  Is  not  imperative  against  the 
party  calling  the  witness,  but  i)ermlsslye  of 
the  right  to  ask  for  the  opinion.  It  is  said 
to  be  one  of  necessity,  based  upon  the  propo- 
sition that  there  may  be  something  about  the 
looks,  deportment,  etc.,  of  the  person  whose 
mental  condition  Is  under  Investigation  that 
may  conduce  to  the  conclusion  that  he  Is  of 
unsound  mind,  and  which  cannot  be  describ- 
ed in  words  by  the  witness.  Cllne  v.  Lind- 
sey,  supra,  and  cases  cited.  The  facts  stat- 
ed by  the  witness  do  not  depend  upon  the 
opinion  that  may  be  given,  and  it  Is  not  the 
latter  that  makes  them  competent  The 
opinion,  generally  speaking,  Is  only  of  value 
and  weight  to  the  extent  that  it  Is  support- 
ed or  borne  out  by  the  facts  upon  whlc^  it 
rests.  Considering  the  reason  on  which  the 
rule  is  founded,  it  is  obvious,  we  think,  that, 
after  the  facts  tending  to  show  the  mental 
>H>ndltlon  of  the  person  In  question  have  been 
elicited,  it  then  becomes  a  matter  optional,  bo 
far  as  the  party  calling  the  witness  is  con- 
cerned, whether  he  will  exercise  this  right, 
and  press  the  examination  to  the  extent  of 
asking  him  to  express  an  opinion,  or  refrain 
from  doing  so,  and  leave  the  jurors  to  draw 
their  own  condaslons  from  the  facts  detailed 
by  the  witness.  The  motion  to  strike  out 
this  evidence  was  therefore  properly  over- 
ruled. 

Complaint  is  made  upon  the  grounds  that 
tbe  townahlp  assessor,  a  witness  for  appel- 
lees, was  permitted  to  testify  that  for  the 
years  of  1891  and  1892  the  testator  did  not 
make  oat  his  own  tax  lists,  and  that  these 
lists  were  made  out  and  sworn  to  by  his  son, 
William  E.  Bower,  one  of  the  appellants. 
These  tax  lists  seem  to  have  been  offered  and 
admitted  in  evidence  over  appellants'  objec- 
tion, along  with  that  given  by  the  witness  re- 
lating thereto.  The  objections  urged  in  the 
motion  to  strike  out  this  evidence  were  that 
It  was  a  matter  subsequent  to  the  execution 
of  the  will,  and  that  the  declarations  of  tbe 
testator  in  the  lists  In  question  were  made  at 
a  time  and  upon  an  occasion  other  than  that 
upon  which  the  will  was  executed.  This  tes- 
timony was  not  open  to  these  objections,  for 
tbe  reason  that  it  seems  to  be  in  line  with 
other  testimony  given,  tending  to  show  that 
the  testator,  for  some  years  prior  to  his  death, 
bad  been  unable  to  and  did  not  attend  to  bis 
own  business,  and  that  it  was  transacted  by 
bis  said  son,  William  E.  Bower.  The  fact 
that  any  of  tbe  appellants  or  the  testator's 
family  attended  to  his  business,  and  other- 
wise treated  him  as  being  incapable  to  act  for 
himself,  was  a  proper  matter  to  be  shown, 
It  least,  as  bearing  upon  his  mental  capacity. 
Tlie  assessor  having  stated  that  tbe  tax  lists 


were  made  out  by  the  appellant  William  K. 
Bower,  they  might  be  received  along  with  this 
evidence,  as  tending  to  corroborate  that  state- 
ment. Where  evidence  is  not  wholly  incom- 
petent In  a  cause  for  any  purpose,  it  is  not 
error  to  admit  it. 

The  action  of  the  court  In  excluding  the  re- 
ceipt of  Margaret  C.  Bower,  being  the  same 
mentioned  in  the  second  paragraph  of  the  an- 
swer, and  heretofore  considered,  is  complain- 
ed of  and  criticised  by  appellants.  This  docu- 
ment, which  was  offered  in  evidence  by  them, 
bears  date  of  Jnly  27, 1882,  and  is  an  acknowl- 
edgment upon  the  part  of  the  appellee  Mar- 
garet C.  that  she  bad  received  a  certain  tract 
ef  real  estate  from  her  father,  the  testator, 
and  that  she  had  agreed  to  make  no  further 
dalms  upon  his  estate.  At  the  time  appel- 
lants offered  this  receipt  in  evidence,  they 
stated  to  the  court  that  they  did  so  for  the 
purpose  ot  showing  the  relations  existing  be- 
tween this  danghter  and  her  fatber  prior  to 
tbe  execution  of  tbe  will.  Prima  facie,  this 
paper  was  not  relevant  evidence  under  the  is- 
sues in  favor  of  appellants.  -  We  are  not  cited 
to  any  evidence  In  the  record  given  by  appel- 
lees whereby  it  was  renderea  necessary  tor 
appellants  to  show  the  relations  existing  be- 
tween the  testator  and  this  daughter  before 
the  execution  of  the  will.  As  it  does  not  af- 
firmativeiy  appear  that  tills  evidence  was 
competent  for  the  purpose  for  which  the  same 
was  offered,  under  a  well-settled  rule  of  ap- 
pellate procedure,  we  must  presume  in  favor 
of  the  ruling  of  the  trial  court. 

Appellants,  at  the  proper  time  and  in  doe 
form,  presented  to  the  court  five  Interrogato- 
ries, and  requested  that  they  be  submitted  to 
the  Jury,  and  answers  returned  thereto.  In 
the  event  that  they  returned  a  general  ver- 
dict. Of  these  the  court  submitted  1  and  2. 
and  answers  thereto  were  returned  by  the 
jury.  The  record  shows  that  these  were  the 
only  interrogatories  submitted  to  the  jury, 
and  they  are  as  follows:  "First.  Did  the  tes- 
tator, Andrew  Bower,  on  the  5th  day  of  Sep- 
tember, 1887,  in  the  presence  of  Davis  8.  All- 
bands  and  Edgar  O.  Allhands,  sign  his  name 
to  the  paper  writing  which  is  the  subject  of 
this  contest,  as  and  for  his  last  will  and  testa- 
ment? Second.  Did  Davis  8.  Allhands  and 
Edgar  O.  Allhands,  at  the  request  and  in  the 
presence  of  the  testator,  Andrew  Bower,  sign 
their  names  to  the  paper  writing  which  Is  the 
subject  of  this  contest  as  attesting  witnesses, 
after  the  said  Andrew  J.  Bower  had  signed 
the  same?"  The  court  rejected  and  suppress- 
ed the  third,  fourth,  and  fifth,  and  this  ruling 
of  the  court  was  separately  assigned  as  rea- 
sons for  a  new  trial. 

The  fifth  interrogatory  is  as  follows:  "Fifth. 
Did  the  testator,  Andrew  Bower,  at  the  time 
of  the  alleged  execution  of  the  paper  writing 
which  Is  the  subject  of  this  contest,  have  mind 
and  memory  sufficient  to  understand  the  or- 
dinary affairs  of  life  and  act  with  discretion 
therein,  and  did  he  know  his  children  and 
grandchildren,  and  have  a  general  knowledge 
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of  the  estate  qf  which  he  was  possessed?"  It 
is  earnestly  contended  and  argued  by  appel- 
lants that  this  Interrogatory  was  pertinent 
and  material  to  the  Issue  on  the  question  of 
the  testator's  sanity  at  the  time  of  the  ex- 
ecution of  the  will  in  contest,  and  they  Insist 
that  nnder  the  holding  of  this  court  In  the 
case  of  Todd  t.  Fenton,  66  Ind.  25,  the  action 
of  the  court  In  refusing  to  submit  It  to  the 
>jury  cannot  be  sustained,  and  Is  clearly  re- 
versible error.  Appellees  contend  that  the  In- 
terrogatory In  controversy  was  obnoxious,  for 
the  reason  that  It  embraced  more  than  one 
particular  question  of  fact.  They  Insist  that 
there  were  three  particular  facts  therein  about 
which  an  Inquiry  was  made,  namely:  (1) 
"Did  the  testator,  Andrew  Bower,  at  the  time 
of  the  alleged  execution  of  the  paper  writing, 
etc.,  have  mind  and  memory  sufficient  to  un- 
derstand the  ordinary  affairs  of  life  and  act 
with  discretion  therein?  (2)  And  did  he 
know  Ms  children  and  grandchildren?  (3) 
And  have  a  general  knowledge  of  the  estate 
of  which  he  was  possessed?" 

By  section  546,  Rev.  St  1881  (sectiod  555, 
Rev.  St.  1894),  It  Is  made  the  duty  of  the. 
court,  when  requested  by  either  party,  to  In- 
struct the  jury.  If  they  render  a  general  ver- 
dict, to  find  specially  upon  particular  ques- 
tions of  fact,  to  be  stated  In  writing.  The 
next  following  section  provides  that,  "when 
the  special  finding  of  facts  Is  Inconsistent 
with  the  general  verdict,  the  former  shall  con- 
trol the  latter,  and  the  court  shall  give  Judg- 
ment accordingly."  It  Is  settled  by  the  de- 
cisions of  this  court  that  where  a  party  timely 
exercises  this  statutory  right,  and  where  other 
interrogatories  that  liare  been  submitted  to 
the  jury  do  not  fully  cor&:  the  pertinent  and 
material  points  embraced  In  those  requested, 
it  will  be  prejudicial  errwr  for  the  trial  court 
to  refuse  the  latter.  Clegg  v.  Waterbury,  88 
Ind.  21;  EUiott,  App.  Proc  fS  6T3,  738;  2 
EUIott,  Gen.  Prac.  f  911. 

The  case  of  Todd  v.  Fenton,  supra,  relied  up- 
on by  appellants  to  sustain  their  contentlmi 
that  the  court  erred  In  rejecting  the  Inter- 
rogatory in  question,  was  a  proceeding  to  con- 
test the  validity  of  a  will,  and  one  of  the 
grounds  was  the  alleged  insanity  of  the  testa- 
tor. Appellants  In  that  case  tendered  and  re- 
quested the  court  to  submit  to  the  jury  cer- 
tain Interrogatories,  among  which  was  the  fol- 
lowing, numbered  8:  "At  the  time  said  Eliza- 
beth Todd  signed  said  will,  did  she  have  mind 
and  memory  sufficient  to  understand  the  or- 
dinary affairs  of  life  and  to  act  with  discre- 
tion therein?  Did  she  know  her  children  and 
grandchildren,  and  have  a  general  knowledge 
of  the  estate  of  which  she  was  possessed?" 
This  Interrogatory  the  court  refused  to  submit 
to  the  jury,  and  likewise  others  requested, 
but  substituted  In  their  stead  certain  other 
general  ones,  and  submitted  the  same  to  the 
jury,  and  answers  were  returned  thereto.  It 
was  held  in  that  case  that  the  court  erred  in 
refusing  to  propound  the  Interrogatory  above 
•^et  out  to  the  jury.    By  comparing  interrog- 


atory numbered  5  in  the  case  at  bar  with  the 
one  rejected  In  the  case  cited.  It  Is  obvious 
that  they  are  virtually  identical;  the  only  dif- 
ference, In  effect,  being  that  the  former  omits 
a  feature  urged  as  an  objectl(«  to  the  latter, 
—that  of  assuming  the  execution  of  the  wlTL 
In  considering  the  question  of  the  suppres- 
sion of  the  Int^rogatory  In  the  Todd  Case, 
this  court,  by  Worden,  3.,  on  page  30  of  the 
opinion,  said:  "This  question,  we  tliink, 
should  have  been  propounded.  It  was  perti- 
nent to  the  Issue  on  the  question  of  sanity. 
It  was  sufficiently  single.  Did  the  supposed 
testatrix  have  sufficient  mind  and  memory  to 
understand  and  know  and  act  as  stated  In  the 
question?  It  sums  up  very  fairly  the  mental 
capacity  necessary  to  make  a  will.  It  admits 
of  a  direct  affirmative  or  negative  answer.  If 
answered  In  the  affirmative.  It  would  show 
sufficient  mental  capacity  to  make  a  will,  and 
such  answer  would  control  the  answer  given 
to  the  first  Interrogatory  propounded,  which 
we  cannot  regard  as  anjrthing  more  than  a 
general  finding  upon  the  issue  of  sanity.  It 
Is  objected  by  the  appellees  that  the  question 
rested  'on  an  assumed  fact'  We  see  no  as- 
sumption In  the  question,  except  that  Eliza- 
beth Todd  signed  the  will.  Tttls  the  appel- 
lants have  the  right  to  assume,  because  it 
was  fully  conceded  that  she  signed  It,  In  the 
complaint,  In  setting  forth  the  grounds  of 
contest  Again,  it  Is  objected  that  the  ques- 
tion was  directed  to  matters  of  evidence,  and 
fell  short  of  any  material  &ct  In  the  case.  It 
was  directed  to  matter  of  fact  concerning 
which  evidence  had  been  given,  and  not  to 
matters  of  evidence;  and,  In  our  opinion,  it 
did  not  fall  short  of  any  material  fact  In  the 
case.  If  the  testatrix  had  mind  and  memory 
sufficient  to  understand  the  ordinary  affairs  of 
life  and  to  act  with  discretion  therein,  to  know 
her  children  and  grandchildren,  and  to  have 
a  general  knowledge  of  the  estate  of  which 
she  was  possessed,  she  had  sufficient  capacity 
to  make  a  will." 

The  learned  counsel  for  appellees  seek  to 
party  the  totce  of  this  decisl(m  by  Insisting 
that  It  has  been  Indirectly  overruled  by  later 
decisions  of  this  court  But  none  are  cited, 
and  we  have  been  unable  to  discover  any, 
that  can  be  held  to  have  that  effect;  and, 
until  It  is  made  to  appear  that  the  holding  In 
that  case  upon  the  point  Involved  is  not  sounfi, 
we  are  constrained  to  give  It  our  adherence, 
and  adjudge  that  It  is  controlling  upon  the 
question  now  presented.  Hie  two,  and  only, 
interrogatories  submitted  to  the  jury,  and  an- 
swered by  them,  sought  to  elldt  responses  as 
to  whether  or  not  the  will  had  been  properly 
signed  and  published  by  the  testator,  and  at- 
tested by  witnesses.  They  had  no  relation 
whatever  to  the  facts  involved  In  the  one  re- 
jected.. There  is  evidence  in  the  record  which 
entitled  appellants,  as  a  matter  of  right,  to 
ask  for  a  special  finding  upon  the  particular 
questions  presented  by  the  excluded  Inter- 
rogatory. 

Other  questions  arising  upon  the  suppres- 
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Bion  of  Interrogatories  8  and  4,  and  upon  cer- 
tain  instructions  given  and  refused  by  tbe 
court,  are  argued  by  counsel;  but  we  do  not 
deem  it  necessary  to  consider  tbe  same,  and 
thereby  extend  tbis  opinion.  However,  we 
may  suggest  tliat  tbese  two  latter  interroga- 
tories might  hare  been  framed  so  as  to  have 
more  appropriately  embraced  the  question  of 
fact  pertinent  to  and  involved  in  the  issue  of 
fiand  or  undue  Influence,  and  probably  are 
faulty  for  the  reasons  claimed  by  appellees, 
but  as  to  that  question  we  express  no  opinion. 
For  the  error  of  the  court  In  suppressing  in- 
terrogatory number  6,  the  judgment  Is  re- 
versed, and  the  cause  remanded,  with  instruc- 
tions to  the  trial  court  to  sustain  the  motion 
for  a  new  trial.    All  concur. 


(142  iDd.  218) 

prrrsBURG,  c,  c.  &  st.  l.  by.  co.  t. 

O'BRIEN  et  aL 

(Supreme  Court  of  Indiana.     Oct  0,  1895.) 

8orr  FOR  Land— Titlb  to  Sopport — PLBAniNO— 
FiNOiNOs  —  Estate  bt  Entikbtibs — How  Crb- 

ATBO— ASSIONHKNT   OF   ErBOB — WaIVBB  —  Bill. 
OF  EZOBFTIONS— NeCBSSITT  OF  FlLINO. 

1.  A  complaint,  in  an  action  to  recover  land, 
which  fails  to  allege  that  plaintiff  is  entitled 
to  possession,  as  required  by  Burns'  Bev.  St. 
1894.  S  1066  (Bev.  St  1881,  S  10S4),  is  fatally 
defective. 

2.  Assignments  of  error  not  discussed  in 
tbe  briefs  are  waived. 

S.  Where  the  complaint  in  an  action  to  re- 
cover land  fails  to  allege  that  plaintiff  is  en- 
titled to  possession,  a  finding  to  that  effect  is  of 
no  avail,  it  being  ontside  the  issues. 

4.  Since  the  burden  is  on  plaintiff,  in  an 
action  to  recover  land,  to  show  title  and  right 
to  possession,  a  failure  to  find  tliat  plaintiff  is 
entitled  to  possession  is  equivalent  to  a  finding 
that  he  is  not  entitled  thereto. 

5.  In  an  action  to  quiet  title,  if  plaintiff  is 
not  entitled  to  possession,  the  complaint  must 
show  the  nature  of  his  interest  or  title,  and  that 
it  is  consistent  with  the  right  of  possession  in 
another. 

6.  In  an  action  to  qniet  title,  an  allegation 
that  plaintiffs  are  "owners  in  entirety"  will  lie 
considered  as  an  allegation  of  the  statutory  es- 
tate by  entireties. 

7.  In  an  action  to  quiet  title,  where  the 
source  of  plaintiff's  title  is  specifically  set  out, 
no  other  source  can  be  proven. 

8.  The  estate  by  entireties  (Bums'  Bev.  St 
1894,  H  3341,  3342;  Bev.  St.  1881,  H  2922,  2923) 
can  be  created  only  by  a  conveyance  to  a  hus- 
band and  wife. 

9.  Evidence  set  out  in  a  bill  of  excepticms 
which  is  not  shown  to  have  been  filed  with  the 
clerk  of  the  court  below  is  not  in  the  record. 

Appeal  from  circuit  court,  Tipton  county; 
L.  J.  Kirkpatrick,  Judge. 

Action  by  James  O'Brien  and  another 
against  the  Pittsburg,  Cincinnati,  Chicago  & 
St  Louis  Ballway  Company,  to  recover  land 
and  to  quiet  title.  Judgment  for  plaintiffs, 
and  defendant  appeals.    Beversed. 

Burchenal  &  Bupe,  for  appellant  O'Brien 
A  Wolf,  for  appellees. 

McCABE,  J.  The  appellees  sued  the  appel- 
lant in  the  Howard  circuit  court,  in  a  com- 
plaint of  two  paragraphs,  tbe  first  of  whicb 


was  to  quiet  tbe  title  of  the  plalntiffa  to, 
and  tbe  second  was  to  recover  possession  of; 
lots  19  and  SO  in  T.  J.  Faulkner's  addition 
to  the  city  of  Kokomo,  in  Howard  county, 
Ind.  The  venue  was  changed  to  tbe  Tipton 
circuit  court,  wbere  a  trial  of  tbe  issues  form- 
ed upon  tbe  complaint  resulted  in  a  special 
verdict,  upon  which  the  plaintiffs  below  had 
Judgment  quieting  their  title  and  recovering 
the  possession.  Tbe  errors  assigned  call  In 
question  tbe  action  of  the  circuit  court  in 
overruling  a  demurrer  to  each  jtaragrapb  of 
the  complaint.  In  overruling  appellant's  mo- 
tion for  a  venire  de  novo,  in  overruling  ap- 
pellant's motion  for  Judgment  In  its  favor  on 
the  special  verdict,  and  in  rendering  Judg- 
ment in  favor  of  appellees  upon  the  special 
verdict 

Tbe  second  paragraph  of  tbe  complaint  is 
fatally  defective,  in  its  failure  to  state  that 
tbe  plaintiff  was  entitled  to  possession  of  tbe 
lots.  The  statute  provides  that  "the  plaintiff 
In  his  complaint  shall  state  that  he  is  enti- 
tled to  possession  of  tbe  premises,  particu- 
larly describing  them,  the  interest  he  claims 
therein  and  tliat  tbe  defendant  unlawfully 
keeps  him  out  of  possession."  Bums'  Bev. 
St  1894,  f  1066  (Bev.  St  1881,  S  lOW);  Leary 
V.  Langsdale,  35  Ind.  74;  McCaman  v.  Coch- 
ran, 67  Ind.  166;  Vance  v.  Schroyer,  77  Ind. 
501;  Levi  v.  Engle,  91  Ind.  330;  Mansur  r. 
Streight,  103  Ind.  358,  3  N.  E.  112;  Simmons 
V.  LIndley,  108  Ind.  297,  9  N.  B.  360;  MlUcr 
V.  Shrlner,  87  Ind.  141.  Strong  as  tbese  ao- 
tborltles  are  In  support  of  tbe  error  assigned 
on  the  ruling  overruling  the  demurrer  to  the 
second  paragraph  of  the  complaint  for  want 
of  sufficient  facts,  the  appellant  lias  waived 
It  by  tbe  failure  to  discuss  the  same  in  Its 
brief. 

Tbe  substance  of  the  special  verdict  is: 
That  tbe  railroad  track  tbe  defendant  now 
owns  and  operates  through  Howard  county, 
Ind.,  was  located  where  it  now  is  in  1851  and 
1852,  under  a  charter  originally  granted  to 
tbe  New  Castle  &  Blcbmond  Ck>mpany,  and 
an  extension  of  tbe  charter  of  said  company 
made  in  1851;  and  the  name  of  the  company 
was  changed,  before  tbe  railroad  was  com- 
pleted, to  the  Cincinnati,  Logansport  &  Chica- 
go Bailroad  Company,  by  which  last-named 
company  the  most  of  the  work  of  construc- 
tion thereof  had  been  done  through  Howard 
county.  Prior  to  the  establishment  of  said 
railroad  through  Howard  county,  Thomas  J. 
Faulkner  was  the  owner  of  the  N.  W.  %  of 
section  31,  township  24  N.,  range  4  E.;  and 
said  railroad  route,  now  owned  by  said  de- 
fendant, was  located  upon  said  quarter  sec- 
tion, then  owned  by  Thomas  J.  Faulkner. 
Afterwards,  said  Faulkner  caused  a  part  of 
said  land  to  be  surveyed  and  platted  as  an 
addition  to  the  town  (now  city)  of  Kokomo, 
Ind.,  and  acknowledged  the  same  on  May  5, 
1806,  and  recorded  it  on  said  day  in  the  rec- 
ord of  such  plats  kept  In  tbe  recorder's  office 
of  Howard  county,  Ind.;  said  plat  containing 
lots  numbered  from  1  to  50,  both  inclusive. 
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of  different  stzea  and  sbapes,  as  shown  on 
the  said  plat  Said  addition  was  located  on 
botb  sides  of  said  railroad  route,  and  said 
lots  were  located  np  to  within  IVA  feet  of 
the  center  of  said  railroad  track,  on  either 
side  thereof.  Said  lots  19  and  50  were  locat- 
ed on  the  east  side  of  said  railroad  track,  and 
adjoining  said  track,  as  described  in  said 
plat,  and  west  (rf  Sherman  avenue,  and  north 
of  George  street,  as  indicated  on  said  plat 
On  November  18,  1S68,  Thomas  J.  Faulkner 
and  wife  deeded  to  Napoleon  B.  Brown  said 
lots  19  and  60,  with  a  nnmber  of  others  in 
said  addition,  for  $700.  In  ascertaining  the 
amoont  of  ground  in  the  lots  so  deeded, 
they  were  measured  and  paid  for  by  the  acre, 
and  said  lots  19  and  60  with  others,  to  with- 
in 17%  feet  of  the  center  of  said  railroad 
track.  Prior  to  the  time  of  the  conveyance 
of  said  lots  19  and  60,  they  were  fenced  to 
a  line  near  VPA  feet  on  the  east  side  of  the 
center  of  said  track,  and  occupied  by  said 
Faulkner  as  a  garden  or  truck  farm,  and  so 
continued  to  be  used  for  two  years  or  more 
after  said  Brown  became  the  owner  thereof. 
Afterwards,  the  fence  became  worthless,  and 
the  lots  lay  out  as  commons  until  some  four 
to  six  years  ago,  when  the  defendant  com- 
pany, or  some  of  its  predecessors  in  own«r- 
eblp,  put  a  fence  on  the  east  side  of  Its 
track,  40  feet,  or  nearly  so,  from  the  center 
of  Its  track,  where  It  yet  remains.  After- 
wards, on  AptU  21,  189D,  said  Brown  and 
wife  made  a  warranty  deed  for  lots  19  and 
60  to  the  plaintiffs.  Tames  and  Charlotte 
Louisa  O'Brien,  subject  to  any  unpaid  taxes 
or  outstanding  tax  titles.  On  February  11, 
1880,  the  auditor  and  treasurer  of  Howard 
county  sold  said  lots  19  and  50  to  Gustav 
E.  Frees,  who  transferred  his  claim  to  Lewis 
Mergentheln,  who  took  a  tax  deed  therefor 
on  February  16, 1882;  and  Mergentheln  deed- 
ed said  lots  to  the  plaintiffs  on  April  21, 1800, 
they  having  been  sold  by  said  officers  as  the 
property  of  said  Brown.  On  March  22,  1887, 
William  A.  Stewart  received  a  tax  deed  for 
lot  10  from  the  treasurer  of  the  city  of  Ko- 
komo;  and  <m  May  21,  1890,  said  Stewart 
deeded  said  lot  to  the  plaintiffs.  The  defend- 
ant in  this  action  Is  entitled  to  all  the  rights 
of  all  Its  predecessors  in  ownership  of  said 
railroad  route.  The  plaintiffs  have  title  to 
lots  19  and  60,  as  laid  out  and  located  by 
«ald  Faulkner  in  his  plat  aforesaid.  The  pred- 
ecessor In  ownership  of  the  defendant,  who 
obtained  the  right  to  locate  defendant's  road 
over  the  land  of  said  Faulkner,  embracing 
said  lots  19  and  60,  obtained  35  feet  in  width 
through  said  land,  and  no  more,  at  the  place 
where  said  lots  are  situate;  and  neither  the 
defendant,  nor  any  of  its  predecessors,  ever 
had  or  used  more  than  17%  feet  from  the  cen- 
ter of  their  track,  and  on  the  east  side  there- 
of, adjoining  lots  19  and  50,  until  four  to 
six  years  ago.  That  the  plaintiffs  have  been 
damaged  by  the  detention  of  the  part  of  said 
lots  in  the  sum  of  three  dollars. 
The  facts  thus  found  do  not  justify  a  judg- 
T.41N.EJ10.18 — 34 


ment  recorering  the  possession  by  the  ap- 
pellees, because  It  is  nowhere  found  that 
they  were  entitled  to  possession.  That,  as 
we  have  seen,  was  a  fact  indispensably  ne^ 
essary  to  be  alleged  in  the  complaint  to 
make  It  good,  and  It  was  equally  necessary 
that  the  fact  should  be  found.  But  the  fact 
Is  neither  alleged  nor  found.  Had  it  been 
found,  the  verdict  would  stUl  have  been  ill, 
because  that  finding  would  have  been  out- 
side of  the  Issues,  and  Ineffective.  Burns' 
Rev.  St  1804,  supra;  Leary  v.  Langsdale, 
supra;  McCaman  v.  Cochran,  supra;  Vance 
V.  Schroyer,  supra;  Levi  v.  Engle,  supra; 
Mansur  v.  Strelgbt,  supia;  Simmons  v.  Llnd- 
ley,  supra;  Miller  v.  Shrlner,  supra;  Sway- 
nie  V.  VesB,  91  Ind.  684.  In  an  action  for 
possession  of  real  estate,  the  burden  is  upon 
the  plaintiff  to  establish  by  affirmative  proof 
his  title  and  right  to  possession.  Roots  v. 
Beck,  109  Ind.  472,  9  N.  B.  096.  That  being 
so^  the  failure  to  find  that  the  appellees  were 
entitled  to  possession  Is  equivalent  to  a  find- 
ing that  they  were  not  entitled  to  possession. 
Henderson  v.  Dickey,  76  Ind.  264;  Graham 
v.  State,  66  Ind.  366;  Johnson  v.  Putnam,  95 
Ind.  67;  Parmater  v.  State,  102  Ind.  90, 3  N.  B. 
382;  Qlantz  v.  City  of  South  Bend,  106  Ind. 
305,  6  N.  B.  632;  Railway  Co.  v.  Hart  119  Ind. 
273, 21 N.  B.  768;  Town  of  Fowler  v.  Llniinlst 
188  Ind.  666,  37  N.  £!.  188;  Manor  v.  Board  of 
Oom'rs,  137  Ind.  367,  84  N.  B.  959,  and  86  N. 
B.  1101,  and  cases  there  cited;  Coal  Go.  v. 
Hoodlet  129  Ind.  327,  27  N.  B.  741.  The 
finding,  then,  la,  in  legal  effect,  that  the  ap- 
pellees are  not  entitled  to  possession.  That 
finding  precludes  and  prevents  a  judgment 
quieting  title  in  them,  because,  as  was  said 
in  Ragsdale  v.  Mitchell,  97  Ind.,  at  pages  461, 
462:  "An  action  to  quiet  title  does  not  mere- 
ly settle  title  so  far  as  to  Invest  the  plain- 
tiff with  possession.  It  does  much  more 
than  this,  when  aoccessfully  prosecuted.  It 
sweeps  away  all  claims  and  liens  which  im 
pair  the  complainant's  title."  If  the  apyel- 
lees  have  no  right  to  possession,  as  the  ver- 
dict, in  effect,  finds,  then  a  judgment  quiet- 
ing title  in  them  would  be  imsuppoirted  by 
the  verdict  and  finding,  because  such  a  judg- 
ment and  decree  would  invest  the  plaintiffs 
with  the  right  of  possession,— the  very  thing 
the  verdict  finds  they  were  not  entitled  to. 
We  do  not  mean  to  hold  that  a  plaintiff  can- 
not maintain  an  action  under  our  statute  to 
quiet  title  to  real  estate  unless  he  is  also  en- 
titled to  the  possession  thereof.  In  such  a 
case,  where  he  is  not  entitled  to  iMssesslou, 
he  must,  In  his  complaint  state  at  least  the 
nature  of  his  Interest  or  title,  showing  that 
It  is  consistent  with  the  right  of  possession 
in  the  defendant  or  somebody  else.  As  was 
said  in  McMannus  v.  Smith,  53  Ind.  211, 
which  was  an  action  to  quiet  title :  "In 
pleading  a  fee  simple.  It  is  only  necessary 
to  state  it  because  It  includes  the  entire  in- 
terest In  the  land;  but  In  pleading  an  estate 
In  lands  less  than  a  fee  simple.  It  must  be 
particularly  described,  or  it  would  not  ap- 
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pear  ■mtia.i  iMrt  of  tbe  fte  simple  It  ^aa,  ei- 
ther In  quantity  of  estate,  time  of  its  dnra- 
tlon,  or  whether  in  aereralty,  coparcenary,  or 
In  common,  or  what  one  of  the  numerons 
parts  Into  which  the  fee  simple  may  be  di- 
Tlded,"  The  first  paragraph  of  the  complaint 
stated  «  fee  simple  In  general  terms,  and 
hence  a  decree  quieting  title  In  them  under 
U  would  Invest  them  with  the  right  of  pos- 
session. 

But  there  Is  another  reason  why  the  facts 
found  are  not  sufficient  to  authorize  a  judg- 
ment quieting  title  In  the  appellees.  They 
Alleged  a  particular  title  in  the  first  para- 
graph, seeking  to  quiet  the  same,  namdy, 
that  "plalntifCB  are  the  owners  In  entirety 
•  •  ♦  of  the  following  described  real  es- 
tate In  Howard  county,  In  the  state  of  Indi- 
ana, viz.,"  and  then  follows  the  description 
of  the  lots.  This  description  of  the  plaln- 
tltfs'  title  can  only  be  construed  to  mean 
what  was  known  at  common  law,  and  under 
onr  statute,  as  an  "estate  by  entireties." 
Burns'  Rev.  St  1894,  U  3341,  3342  (Rev.  St 
1881,  IS  2822,  2823);  Davis  t.  Clark,  28  Ind. 
424;  Arnold  t.  Arnold,  30  Ind.  305;  Chand- 
ler T.  Cheney,  37  Ind.  391;  Jones  ▼.  Chand- 
ler, 40  Ind.  588;  Carver  v.  Smith,  90  Ind. 
222;  Thomburg  ▼.  Wiggins,  135  Ind.  178,  34 
N.  B.  999;  6  Am.  tc  Bng.  Enc.  Law,  894,  and 
Authorttiee  dted.  '  In  ejectment,  It  is  suffi- 
«ient  to  state  the  plaihtllTs  title,  without 
stating  its  source,  in  the  complaint  Mc- 
MannuB  v.  Smith,  snpra.  But,  when  the 
«onrce  of  the  plalntifT's  title  la  alleged,  no 
other  can  be  proven,  even  in  an  action  to 
4niet  title.  Ragsdale  v.  Mitchell,  snpra; 
Johnson  ▼.  Pontious,  118  Ind.  270,  20  N.  E. 
792;  Orissom  v.  Moore,  106  Ind.  296,  6  N.  B. 
429.  In  Ragsdale  v.  Mitchell,  supra,  which 
was  a  suit  to  quiet  title,  Elliott,  J.,  speaking 
for  the  court  said:  "The  title  of  the  appel- 
lee Ifl  specifically  described,  and,  as  he  can 
<only  recover  according  to  the  allegations  of 
his  pleading,  be  must  recover  upon  the  title 
pleaded.  It  may  not  be  necessary  to  specifl- 
^cally  describe  a  title^  bat  when  the  pleader 
•does  describe  one  title,  and  does  describe  it 
specifically  as  the  only  tiUe  upon  which  he 
relies,  his  recovery  must  be  bad  upon  his 
titie  as  laid.  Stepb.  PI.  304;  Sedg.  &  W.  Tr. 
Tit  Land,  f  343.  According  to  the  state- 
ments of  the  complaint,  the  titie  which  the 
plaintiff  purchased  was  snch,  and  such  only, 
as  the  sale  and  conveyance  by  the  assignee 
«ould  transfer;  and,  if  this  titie  Is  sufficient 
to  cut  off  the  rights  of  the  wife,  then  the 
complaint  is  good,  and  otherwise  It  Is  not 
tor,  as  this  is  the  titie  specifically  described 
nnd  exclusively  relied  on,  the  recovery  must 
toe  had  upon  that,  or  not  at  all."  Titie  by  en- 
tireties can  only  be  created  in  this  state  by 
&  c<mTeyance  to  a  husband  and  wife.  Bums' 
Rev.  St  1894,  H  3341,  33412  (Rev.  St  1881,  S! 
2922,  2923);  Davis  v.  Clark,  supra;  Arnold 
▼.  Arnold,  supra;  Chandler  v.  Cheney,  supra; 
Jonea  v.  Chandler,  supra;  Carver  v.  Smith, 
sapn.',  Thomburg  t.  Wiggins,  supra.     And 


It  was  the  same  at  the  common  law.  6  Am. 
&  Bug.  Bnc.  Law,  894,  and  cases  there  dted. 
It  is  probably  tme  that  the  plaintiffs  were 
husband  and  wife,  bat  the  fact  is  neither  al- 
leged nor  found.  It  was  perhaps  sufficient 
to  allege  that  they  were  tenants  by  entire- 
ties, or  that  they  were  owners  by  entireties. 
Under  this  allegaUtm  the  relationship  might 
be  proven,  and  the  joint  deed  to  them  could 
also  be  proven.  But  neither  fact  is  found. 
There  are  other  defects  in  the  special  verdict, 
which  we  deem  it  unnecessary  to  point  out. 
The  circuit  court  erred  In  rendering  judg- 
ment on  the  special  verdict 

The  controlling  questions  as  to  the  merits 
of  the  controversy  between  the  parties  arise 
on  the  overruling  the  motion  for  a  new  trial, 
which  cannot  be  determined  without  the  evi- 
dence. And,  unfortunately,  the  evidence  is  not 
in  the  record,  though  it  was  attempted  to  be  in- 
corporated therein  by  means  of  a  bill  of  excep- 
tions, but  there  is  nothing  to  show  that  it  was 
ever  filed  in  the  clerk's  office  of  the  circuit 
court  This  must  be  shown  by  the  tzan- 
Bcript  Shnlse  t.  MGWiUIams,  104  Ind.  512, 
8  N.  B.  243;  Loy  v.  Loy,  90  Ind.  404;  Stew- 
art V.  State,  113  Ind.  606,  16  N.  B.  166; 
Downey  v.  Head,  138  Ind.  60S,  38  N.  E.  169; 
Board  of  Oom'rs  t.  Huffman,  134  Ind.  1,  31 
N.  B.  570;  Ouiri  T.  Oellett  124  Ind.  601,  24 
N.  B.  1036;  Shewalter  ▼.  Bergman,  132  Ind. 
666,  27  N.  B.  169.  Tbe  Judgment  Is  reversed, 
with  Instructions  to  grant  a  new  triaL 
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CaBBIBBS  —  ISJURIER    TO    PaSSHHOSRB  —  IMSTBOO 

TI0F8— Motion  fob  Nbw  Tbui^- 
Revibit  ON  Appeal. 

1.  The  verdict  of  a  Jnry  on  conflicting  evi- 
dence will  not  be  distarbed  on  appeaL 

2.  Ordering  a  party  to  give  testimony  prior 
to  the  trial  as  on  discovery,  and  requiring  him 
to  submit  to  a  medical  examination  before  the 
trial,  are  not  "errors  of  law  occurring  at  the 
trial,"  presentable  on  motion  for  a  new  trial. 

3.  It  is  proper  to  refase  to  instruct  the  jury 
to  disregard  evidence  offered  and  excluded. 

4.  An  instruction  that  the  burden  rests  on 
plaintiff  to  establish  his  cause  of  action  by  a  pre- 
ponderance of  the  evidence,  and,  in  determin- 
ing upon  which  side  the  preponderance  lies,  the 
jury  should  pass  upon  the  credibility  of  the  wit- 
nesses, "in  view  of  all  the  evidence,  facta,  and 
circumstances  proved  on  the  trial,  and  from  all 
these  clrcnmstauces  determine  upon  which  side 
is  the  preponderance  of  the  evidence,"  is  not 
misleading  as  tending  to  limit  the  jury  to  the 
consideration  of  "ciicnmstances"  as  the  basis  fOV 
determining  the  preponderance  of  the  evidence^ 

6.  In  an  action  against  a  carrier  for  per- 
Bonal  injuries  alleged  to  have  been  received 
while  a  jmssengt-r  on  defendant's  train^  an  in- 
struction that  no  recovery  could  l>e  liad  if  plain- 
tiff was  a  trespasser  on  tbe  train  la  warranted 
by  defendant's  plea  of  denial. 

6.  One  who  forgets  to  call  a  witness  is  no' 
entitied  to  a  new  trial  as  for  newly-discovered 
evidence. 

7.  On  an  issue  as  to  whether  plaintiff  was 
a  passenger  a  certain  day  on  one  of  defendant's 
trains,   plaintiff  having  testified  that  he  was 


Digitized  by 


Google 


mo.) 


PPAPFEyBACK  «.  LAKE  SHOKE  &  M;S.  BY.  CX). 


681 


rach  paBsenger,  and  that  his  ticket  wu  taken 
ap  b7  a  certain  conductor,  defendant's  auditor 
may  testify  to  defendants  system  of  issuing 
and  selline  tickets  by  consecutive  numbers,  of 
stamping  tnem  on  the  date  of  their  sales,  of  the 
return  and  preservation  of  tickets  canceled  by 
conductors,  and  that  the  tickets  returned  as 
sold  and  dated  on  the  day  in  question  were  tak- 
en up  by  a  conductor  other  than  the  one  with 
whom  plaintiff  claimed  to  have  ridden. 

Appeal  from  circuit  court,  St.  loseph  coun- 
ty; Daniel  Noyes,  Judge. 

Action  by  Martin  Pfaffenback  against  the 
Lake  Shore  &  Michigan  Southern  Railway 
Company  for  i)ersonaI  injuries  alleged  to 
have  been  received  while  a  passenger  on  de- 
fendant's train.  Judgment  for  defendant. 
Plaintiff  appeals.   Affirmed. 

H.  C.  Dodge  and  3.  A.  Hubbturd,  for  appel- 
lant Baker  &  Miller  and  Greene  &  Qatzen- 
dainer,  for  appellee. 

HACKNBT,  3.  Tbe  app^ant  sued  the  ap- 
pellee, claiming  damages  for  personal  Inju- 
ries alleged  to  have  been  received  by  him 
while  a  passenger  upon  the  appellee's  train, 
and  from  the  appellee's  negligence  In  permit- 
ting said  train  to  collide  with  another  train 
standing  upon  an  open  switch.  Upon  a  trial 
by  Jury,  there  was  a  verdict  for  the  appellee. 
The  only  error  assigned  In  this  court  Is  In 
tbe  action  of  the  trial  court  In  overruling  the 
appellant's  motion  for  a  new  trial.  There 
are  eight  alleged  errors  discussed:  (1)  Tbe 
sufficiency  of  the  evidence  to  sustain  the  ver- 
dict; (2)  ordering  the  appellant  to  give  testi- 
mony prior  to  the  trial  as  upon  discovery; 
(8)  requiring  the  appellant  to  submit  to  a 
medical  examination  out  of  court  and  before 
tbe  trial;  (4)  refusal  of  an  instruction  to  dis- 
regard evidence  offered  and  excluded;  (5  and 
6)  Instmctiona  given;  (7)  newly-discovered 
evidence;  (ti)  admitting  evidence  of  the  man- 
ner in  which  tbe  appellee  charged  its  tickets 
to  local  officers,  the  registry  of  numbers,  the 
report  of  sales  by  numbers,  the  return  and 
preservation  of  used  tickets,  eta  - 

The  appellant's  evidence  that  he  was  a  pas- 
senger on  the  occasion  of  tbe  collision  was 
practically  but  bis  own  unsupported  testi- 
mony, while  the  appellee  sought  to  contradict 
this  by  tbe  evidence  of  several— who  were  on 
board  the  train,  were  well  acquainted  with 
the  appellant,  and  had  opportunities  to  have 
seen  him  if  on  board— that  they  did  not  see 
him.  There  were  contradictions  as  to  the 
number  of  persons  in  the  coach  In  which  be 
claimed  to  have  been,  and  there  was  evi- 
dence that  the  only  tickets  sold  from  his  sta- 
tion to  Chicago,  his  destination,  and  return, 
were  punched  and  taken  up  by  a  conductor 
other  than  Harris,  who  was  in  charge  of  the 
train  upon  which  appellant  claimed  to  have 
been  a  passenger.  There  was  evidence  im- 
peaching and  supporting  the  appellant's  char- 
acter, and  there  were  various  circumstances, 
as  to  delay  in  suing,  as  to  withholding  the 
knowledge  of  his  injuries,  etc.  It  will  be 
seen,  therefore,  that  the  case,  upon  tbe  evi- 


dence, was  onct  peculiarly  for  the  Jury,  and 
that  we  cannot  reconsider  It. 

The  second  and  third  alleged  errors  could 
not  have  been  "errors  of  law  occurring  at  the 
trial,"  and  were  therefore  not  presentable  up- 
on motion  for  a  new  trial.  City  of  New  Al- 
bany v.  White,  100  Ind.  206;  Gates  v.  Thayer, 
83  Ind.  156;  Reed  y.  Spayde,  56  lud.  394.  As 
said  In  the  last-dted  case:  'It  Is  obvious 
that  a  new  trial  would  not  correct  sucb  an  er- 
ror; for.  after  a  new  trial  was  granted,  the 
error  would  stand  in  the  record  the  same  as. 
before." 

The  appellant's  Instruction  numbered  1^ 
which  was  refused  by  the  court,  was  to  the- 
effect  that  the  jury  should  not  consider  as 
evidence  mere  offers  to  make  proof,  such  of- 
fers having  been  rejected.  The  question  here 
presented  Is  like  that  in  Railway  Co.  v.  Horn, 
41  Ind.  479,  where  the  trial  court  refused  to 
charge  that  "the  jury  should,  without  regard 
to  tbe  parties,  look  alone  at  the  evidence,  and 
render  such  a  yordict  as,  in  thdr  judgment, 
the  evidence  may  require,  without  prejudice, 
partiality,  or  favor."  Of  that  charge  this 
court  said:  "There  are  some  things  that 
nnist  be  taken  as  true  In  Judicial  as  well  as 
other  Investigations.  We  think  It  fair  to  pre- 
sume that  jurors  in  any  part  of  the  state  of 
Indiana  are  sufficiently  Intelligent  to  know 
that  their  duty,  when  sworn  as  such,  re- 
quires them  to  decide  the  case  according  to 
the  evidence,  and  without  prejudice,  partial- 
ity, or  favor,  and  that  the  court  cannot  be 
said  to  have  committed  an  error  in  not  re- 
minding them  of  that  duty."  To  have  been 
obliged  to  charge  as  requested  would  have 
been  equivalent  to  a  requirement  that  tbe 
court  should  have  reminded  the  jurors  that 
tbey  bad  been  sworn  to  render  their  verdict 
.according  to  the  evidence.  Instructions  are 
designed  to  advise  the  jurors  of  the  law  of 
such  Issues  as  are  presented  by  the  pleadings, 
and  are  not  to  admonish  them  that  they 
should  not  violate  their  oatlis. 

The  court's  third  instruction  was  that: 
"These  averments  and  denials  present  the  is- 
sue which  you  are  to  determine  from  tbe  evi- 
dence. The  averments  of  the  complaint  are 
affirmative  allegations,  and  the  law  Imposes 
upon  tbe  plaintiff  the  necessity  of  proving 
them  by  a  fair  preponderance  of  the  evidence 
before  be  can  recover;  and,  in  determining 
upon  which  side  the  preponderance  of  the 
evidence  is,  the  jury  should  take  .Into  consid- 
eration the  opportunities  of  the  several  wit- 
nesses ,for  knowing  the  things  about  which 
they  testify,  their  conduct  and  demeanor 
while  testifying,  their  interest  or  lack  of  In^ 
terest.  if  any,  in  tbe  result  of  the  suit,  the 
probability  or  improbability  of  the  truth  of 
their  several  statements  in  view  of  all  the 
other  evidence,  facts,  and  circumstances  prov- 
ed on  tbe  trial,  and,  from  all  these  circum- 
stances, determine  upon  which  side  is  the 
weight  or  preponderance  of  the  evidence." 
Counsel  for  the  appellant  say:  "This  instruc- 
tion is  misleading.   From  the  context  of.  the- 
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trbole  Instrnctlon  tt  Is  clear  tbat  the  average 
juror  had  excluded  from  his  mlna  the  necea- 
atty  of  employing  the  'evidence'  and  'facts' 
as  a  means  of  determining  npon  which  side 
the  weight  or  preponderance  of  the  evidence 
was,  and  that  they  were  restricted  to  a  con- 
sideration of  the  'circumstances'  as  being  the 
liasis  npon  which  they  should  determine  upon 
which  side  was  the  weight  or  preponderance 
of  the  evidence,  and  were  not  to  weigh  the 
evidence  and  facts  as  well  as  the  circum> 
stances  in  coming  to  that  conclusion."  This 
objection.  If  we  comprehend  it,  Is  that  the 
court  denied  the  jury  the  right  to  consider 
the  "evidence  and  facts"  in  determining 
which  side  had  presented  a  preponderance  of 
the  evidence,  and  that  such  Inquiry  was  lim- 
ited to  the  "circumstances."  As  we  under- 
stand the  instruction,  the  objection  made  Is 
not  tenable.  It  combines  the  two  rules  that 
the  burden  rests  upon  the  plaintiff  to  estab- 
lish his  cause  of  action  by  a  preponderance  of 
the  evidence  (not  of  the  circumstances),  and. 
In  ascertaining  where  the  preponderance  of 
the  evidence  (not  circumstances)  lies,  the 
Jury  should  pass  npon  the  credibility  of  the 
witnesses,  considering  the  tests  given,  "In 
view  of  all  the  other  evidence,  facts,  and  cir- 
cnmstances  proved  on  the  trial,"  "and,  from 
all  these  circumstances,  determine  upon 
which  side  Is  the  weight  or  preponderance  of 
the  evidence"  (not  circumstances).  There  Is 
no  aflBrmative  limitation  upon  the  duty  of 
the  Jury  to  consider  the  evidence,  in  consid- 
ering the  two  rules  mentioned.  Nor  Is  there 
implied  from  the  phrase  "from  all  these  ctr- 
ctmistances"  that  the  evidence  should  not 
supply  a  proper  basis  of  consideration.  "Cir- 
cumstances" Is  defined  as  "an  event;  a  fact; 
a  particular  incident."  See  Webst  Int  Diet 
The  word  does  not  imply  that  events,  facts, 
and  incidents  arise,  outside  of  the  evidence 
and  disconnected  from  the  trial. 

The  fifth  Instruction  given,  and  of  which 
the  appellant  complains,  is  as  follows:  "In 
order  to  entitle  the  plalntlfF  to  recover  In  this 
action,  It  must  appear  by  a  fair  prepondM"- 
ance  of  the  evidence  that  he  was  at  the  time 
of  the  Injury,  if  any,  a  passenger  on  defend- 
ant's train  of  cars,  and  hot  a  trespasser.  If 
he  was  a  trespasser,  he  cannot  recover,  and 
you  should  find  for  the  defendant"  It  Is 
urged  that  this  charge  Is  not  within  any  the- 
ory of  the  case.  On  the  pleadings,  the  appel- 
lee's denial  made  possible  the  theory  that,  if 
upon  the  train,  the  appellant  was  a  trespass- 
er, and  not  a  passenger.  From  what  we 
have  said  of  the  evidence,  it  will  be  seen  that 
If  upon  the  train  without  a  ticket,  and  with- 
out having  been  seen  by  the  conductor  and 
other  trainmea,  who  had  opportunities  to 
have  seen  and  to  have  known  him  if  In 
the  coach  and  not  in  hiding,  the  theory  that 
his  injury.  If  any,  arose  while  a  trespasser, 
was  possible  upon  the  evidence.  This  view 
is,  of  course,  the  most  favorable  construction 
which  the  Jury  could  have  given  the  evi- 
dence from  the  appellee's  standpoint;    and 


this  view,  the  bntden  resting  upon  the  ap- 
pellant to  make  the  error  manifest,  we  are 
required  to  accept. 

The  next  proposition  Is  that  arl^ng  out  of 
the  refusal  of  a  new  trial  upon  the  alleged 
newly-discovered  evidence.  At  the  trial  It 
was  an  issue  of  first  Importance  as  to  wheth- 
er, on  the  evening  of  December  6,  1889,  the 
appellant  had  purchased  a  ticket  for  Chi- 
cago, and  had  taken  the  appellee's  train  for 
that  city  from  the  city  of  South  Bend.  It 
was  also  Important,  as  a  corroborative  fact, 
that  the  appellant  was  upon  a  returning 
train  on  December  7,  1889,  and,  further,  that 
he  was  ill  when  he  returned  to  his  home  on 
that  day.  These  facts,  or  supposed  facts, 
were  within  the  appellant's  imowledge,  and 
he  gave  testimony  upon  them.  His  alleged 
newly-discovered  evidence  is  from  one  who 
on  and  after  the  6th  day  of  December,  1889, 
was  employed  by  and  lived  at  the  house  of 
the  appellant;  one  who^  as  appellant  now 
remembers,  had  walked  with  and  remained 
in  the  comiAuy  of  the  appellant  to  appellee's 
station  on  the  occasion  of  the  alleged  pur- 
chase of  the  ticket,  and  saw  him  procure  the 
ticket  and  depart  upon  the  train;  one  who 
observed  him  upon  the  returning  train,  and 
who  saw  that  appellant  was  111  wh^i  he  re- 
turned to  his  h<Mne,  and  knows  that  he  re- 
mained In  his  bed  for  three  days.  That  the 
appelant  did  not  produce  at  the  trial  a  wit- 
ness BO  important  cannot  be  due  to  any  other 
cause  than  forg«tfuIness,  If  the  alleged  evi- 
dence Is  true.  Here  was  an  Inmate  at  his 
own  bonsehold  at  the  time  in  question,  a 
penKm  who  accompanied  appelant  ta  the 
most  Important  transaction  connected  with 
the  trip,  and  met  him  and  attended  him  upon 
his  return,— the  first  and  most  natural  source 
of  information,  and  yet  the  discovery  Is  not 
made  until  after  verdict  It  does  not  appear 
that  inquii7  was  made  of  this  witness,  and 
no  excuse  Is  offered  for  the  failure  to  do  so 
excepting  a  fb.ulty  memory.  That  one  forgets 
that  which  it  la  his  duty  to  remember  can- 
not be  offered  to  excuse  neglecting  that  duty 
is  manifest  In  motions  of  this  kind  such 
diligence  must  be  shown  as  will  "strongly, 
clearly,  and  satisfactorily"  excuse  the  fail- 
ure to  bring  forward  the  evidence  upon  the 
trial.  Morrison  v.  Carey,  129  Ind.  277,  28  N. 
E.  697,  and  cases  there  cited.  Such  dili- 
gence was  not  shown  by  the  appellant 

Finally,  it  is  InslBted  that  the  trial  court 
erred  In  permitting  the  appellee's  auditor  to 
testify  to  the  system  of  Issuing  and  selling 
tickets  by  consecutive  numbers,  of  stamping 
upon  them  the  dates  of  their  sales  and  of 
the  return  and  preservation  of  tickets  used 
and  canceled  by  conductors,  and  tbat  the 
tickets  returned  as  sold  and  dated  on  the  day 
In  question  wwe  not  taken  up  by  the  con- 
ductor with  whom  the  appellant  claimed  to 
have  ridden,  but  by  others.  The  importance 
and  value  of  this  evidence  will  be  9e«i  by  an 
Illustration:  Suppose  that  tickets  from  Si^ith 
Bend  to  Elkhart  and  return,  numbered  1,  2, 
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S,  4,  and  5,  are  sent  to  the  Soath  Bend  agent 
In  the  course  of  the  company's  business,  the 
fire  tickets  are  returned  to  the  auditor,  with 
the  dates  ot  sales  stamped  upon  them,  and 
bearing  peculiar  punch  marks  of  the  conduct- 
or who  received  them.  Suppose  that  the  only 
tickets  stamped  of  the  date  of  December  6, 
1889,  came  back  to  the  auditor,  ajid  took 
their  places  In  the  consecutlTe  numbers,  and 
that  one  of  them  ccmtalned  the  punch  mark 
of  the  conductor  with  whom  appellant  claim- 
ed to  hare  ridden.  Would  not  such  facts 
corroborate  and  lend  strength  to  the  appel- 
lant's claim  that  he  was  a  passenger  upon 
that  particular  train?  Most  manifestly.  And 
If  the  returned  tickets,  all  in  proper  order, 
had  shown  that  they  were  punched  by  con- 
ductors who  were  in  charge  of  trains  other 
than  the  train  upon  lyhlch  the  .appellant 
claimed  to  hare  been  a  passoiger,  the  cir- 
cumstance would  have  been  as  strong  In  fa- 
Yoe  of  the  appellee's  theory  that  appellant 
was  not  a  passenger  upon  the  partlcnlar 
train.  The  principal  objections  to  the  evi- 
dence in  the  circuit  court  were  that  it  was 
hearsay  and  was  irrelevant  We  think  that 
the  evidence  was  competent  especially  whm 
taken  In  connection  with  the  tickets  pro- 
duced. We  find  no  error  for  which  the  Judg- 
ment should  be  reversed,  and  it  Is  therefore 
affirmed. 


(142  Ind.  254) 

CITIZENS'  ST.  BY.  CO.  v.  HAUaH. 
(Supreme  Court  of  Indiana.    Oct  10, 1895.) 

8CATDTI8 — AMBNDMENT  — CONWITOTIOSAI  IjAW— 

LmiTiKO  Jurisdiction  ov  Courts. 

1.  Act  March  11,  1895,  entitled  "An  act  to 
amend  section  899  of  an  act  entitled  'An  set 
concerning  proceedings  in  civil  cases,'  "  and  set- 
ting forth  the  amended  section  in  full,  satisfies 
Const,  art  4,  f  19,  providing  that  "every  act 
flhall  embrace  but  one  subject  which  subject 
shall  be  expressed  in  the  title,"  and  Const,  art 
4;  8  21,  providing  that  "no  act  shall  ever  be  re- 
vised or  amended  by  mere  reference  to  its  title 
but  the  act)  revised  or  section  amended  shall  be 
set  forth  and  published  at  full  length." 

2.  Thongh  no  soch  act  as  "An  act  concern- 
ing proceedings  in  civil  cases"  was  passed  by 
the  leglslatare  of  1891,  the  act  to  be  amended 
by  Act  March  11.  1885,  entitled  "An  act  to 
amend  section  899  of  an  act  entitled  'Aa  act 
concerning  proceedings  in  civil  cases  approved 
April  7,  1891,'  "  is  sufficiently  identified  as  be- 
ing Act  April  7,  1881,  of  the  same  title,  as  the 
court  will  take  judidal  notice  that  an  act  of 
such  title  was  passed  in  1881,  and  approved 
April  7th  of  the  same  year,  and  that  the  same 
was  the  only  act  with  this  title  in  force  when 
Act  March  11th  was  adopted. 

3.  The  jurisdiction  of  a  court  that  has  been 
created  by  statute  may  be  changed,  if  the  act 
making  the  change  makes  proper  provision  for 
pending  causes. 

Appeal  from  superior  court  Marion  county; 
J.  Lk  McMasters,  Judge. 

Action  between  the  Citizens'  Street-Rail- 
way  Company  and  Ida  Haugh.  From  the 
Judgment  rendered,  the  railway  company  ap- 
AfBrmed. 


Mason  &  Latta,  for  appellant    Ayers  & 
Jones,  for  appellee. 


MONKS,  X  The  <»ly  question  presented 
In  this  case  Is  as  to  the  constitutionality  of 
the  following  act  of  the  g^ieral  assembly  of 
1895: 

"An  act  to  amend  section  899  and  to  repeal 
sections  400  and  401  of  an  act  entitled 
'An  act  concerning  proceedings  In  civil 
cases,'  approved  April  7, 1881,  and  declar- 
ing an  emergency.  (Approved  March  11, 
1895.) 

"Section  1.  Be  it  enacted  by  the  general 
assembly  of  the  state  of  Indiana,  that  sec- 
tion 399  of  the  above  entitled  act,  and  being 
section  1360  of  the  Revised  Statutes  of  18S1, 
be  amended  so  as  to  read  as  follows:  'Sec- 
tion 389.  In  all  cases  where  under  existing 
or  future  laws  of  this  state  in  like  circum- 
stances a  person  has  the  right  of  appeal 
from  the  circuit  to  the  supreme  or  appellate 
court  an  appeal  may  be  taken  direct  to  the 
supreme  or  appellate  cotu't  from  any  order 
or  Judgment  of  either  a  special  or  general 
term  of  the  superior  court,  and  such  appeals 
shall  be  gov^ned  in  all  cases  by  the  law 
regulating  appeals  from  the  clrctait  court  to 
the  supreme  or  appelate  court  Appeals 
from  the  special  to  the  general  term  are 
hereby  abolished.  In  all  cases  where  ap- 
peals are  now  pending  [in]  the  general  term 
of  any  superior  cotui:  in  this  state  any  party 
shall  have  the  right  to  perfect  an  appeal 
from  the  order  or  Judgment  of  the  special 
term  to  the  supreme  or  appellate'  court  at 
any  time  within  ninety  (80)  days  after  the 
passage  of  tliis  act:  provided  however,  that 
this  provision  shaU  not  be  so  construed  as  to 
reduce  the  time  In  which  an  appeal  may  be 
taken  to  less  than  one  year  from  the  date  of 
the  order  or  Judgment  appealed  from.' 

"Sec.  2.  Sections  400  and  401  of  the  above 
amended  act  and  being  sections  No[s].  1361 
and  1362  of  the  Revised  Statutes  of  1881,  are 
hereby  repealed. 

"Sec.  3.  An  emergency  is  hereby  declared 
to  exist  for  the  immediate  taking  effect  of 
this  act,  and  the  same  shall  be  in  force  from 
and  after  its  passage."    Acts  1895,  p.  256. 

If  said  act  is  constitutional,  this  case  Is  to 
be  affirmed;  If  not  it  Is  to  be  reversed. 

The  tUst  objection  urged  is  that  no  act 
bearing  the  title,  "An  act  concerning  pro- 
ceedings in  civil  cases,"  was  ever  passed  by 
the  legislature  of  1881,  and  for  that  reason 
alone  the  act  to  be  amended  Is  not  identi- 
fied as  required  by  the  constitution.  Section 
19  of  article  4  of  the  constitution  provides 
that  "every  act  shall  embrace  but  one  sub- 
ject and  matters  properly  connected  there- 
with, trhich  subject  shall  be  expressed  in  tbn 
title."  Rev.  St  1881,  8  115  (Rev.  St  1894. 
8  115).  Section  21  of  the  same  article  pro- 
vides that  "no  act  shall  ever  be  revised  or 
amended  by  mere  reference  to  its  title  but 
the  act  revised  or  section  amended  shall  be 
set  forth  and  published  at  full  length."  Rev. 
St  1881,  8  117  (Rev.  St  1884,  8  117).  It  has 
been  uniformly  held  by  this  court  that  it  was 
Intended  by  these  sections  that  in  an  amend- 
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nunt  of  a  section  ^r  rerisioii  of  an  act,  two 
things  were  teqoired:  Flnt,  the  title  of  the 
act  to  be  amended  shonld  be  referred  to  by 
setting  It  oat;  second,  the  act  rerlaed  or  aeo- 
tlon  amended  should  be  set  forth  and  pub- 
lished at  full  length.  When  the  act  to  be 
amended  Is  Identified  in  the  manner  re- 
quired by  the  constitution,  and  it  Is  not  cer- 
tain what  act  was  intended  to  be  amended, 
on  account  of  two  or  more  acts  baring  the 
same  title,  or  for  any  other  cause,  thai  the 
court  will  resort  to  means  other  than  the 
title  to  deto-mine  what  act  was  intended. 
Bat,  If  the  act  attempted  to  be  ameoded  ia 
not  designated  in  the  manner  required  by  the 
constitution,  the  court  cannot  resort  to  other 
means  of  identification,  although  such  other 
means  would  point  out  the  act  intended  be- 
yond any  question.  Feibleman  ▼.  State,  98 
Ind.  516;  Ck>mmlBSloners  t.  Smith,  52  Ind. 
420;  State  t.  Harrison,  67  Ind.  71;  Hall  t. 
Craig,  125  Ind.  523,  529,  25  N.  B.  538;  Mc- 
Intyre  t.  Marine,  93  Ind.  193;  Boring  t. 
State  (Ind.  Sap.)  «l  N.  B.  270.  Courts  are 
bound  to  ascertain  and  give  effect  to  the 
leglslatlTe  inteatimi  only  when  expressed  as 
the  oonstltatlon  requires.  Neither  the  ooorts 
nor  the  legislature  can  disregard  the  com- 
mands of  the  oonatitutl<m.  It  Is  true,  as 
claimed  by  appelant,  that  no  socb  act  was 
passed  by  the  legislature  of  1801;  but  the 
courts  take  judicial  notice  that  an  act  with 
this  title  was  passed  by  the  legislature  of 
1881,  and  approved  April  7,  1881,  and  that 
the  same  was  the  only  act  with  such  a  title 
In  force  when  the  act  in  question  was  adopt- 
ed. Shoraiaker  ▼.  Smith,  37  Ind.  122,  131. 
An  examination  of  the  act  of  1881  discloses 
the  fact  that  there  are  sections  389,  400, 
and  401,  being  sections  1360-1362,  Bct.  St 
1881  (sections  1413-1415,  Bev.  St  1894),  in 
said  act  <u>d  that  th^  provide  for  appeals 
from  a  special  to  the  general  term  of  so- 
perior  courts.  The  date  of  the  approval  of 
an  act  is  no  part  of  its  title,  and  an  act  may 
be  amended  without  giving  or  referring  to 
the  date  of  its  approvaL  The  constitution 
does  not  require  that  the  date  of  the  ap- 
proval of  the  amended  act  be  given  in  the 
title  or  body  of  the  amendatory  act  Shoe- 
makor  V.  Smith,  supra.  The  act  in  question 
folly  conforms  to  -  all  the  requirements  of 
sections  19  and  21  of  article  4  of  the  consti- 
tution. The  amended  and  amendatory  acts 
have  proper  titles,  as  required  by  said  sec- 
tion 19,  supra.  The  title  of  the  amendatory 
act  refers  to  the  title  of  the  act  amended, 
by  setting  it  out  in  full,  and  declares  that  it 
is  an  act  to  amend  section  399  and  repeal 
sections  400  and  401  of  said  act;  and  the 
section  amended  is  set  forth  and  published 
at  full  length.  It  Is  clear,  therefore,  that 
the  act,  as  well  as  the  sections  to  be  amend- 
ed and  repealed,  are  identified  in  the  manner 
required  by  the  constitution.  The  title  and 
body  of  the  act  show  b^ond  question  what 
particular  act  as  well  as  what  seictions  of 
said  act  wore  intended  to  be  amended  and 


repealed,  while  the  role  is  that  no  law  Is  to 
be  held  nnoonstltntlmial  if  It  Is  a  donbtAil 
qoestlan.  To  doabt  is  to  resolve  In  favor 
of  the  constltattonaUty  of  the  law.  Bash  v. 
City  of  Indianapolis,  120  Ind.  476,  22  N.  E. 
422;  Henderson  v.  State,  127  Ind.  566,  38  N. 
E.  257. 

The  date  "1881,"  In  the  tlUe  of  the  act  In 
qnestioa,  is  clear^  a  clelcal  error,  as  shown 
by  the  title  and  body  of  the  act  when  com- 
pared will)  the  act  amended,  and  can  thoe- 
fore  have  no  oontrolling  Influence  In  tbe  de- 
termination of  this  case. 

It  is  next  nzged  that  "said  act  Is  void  for 
the  reason  that  it  deprives  a  co-ordinate 
branch  ot  tiie  state  government  of  the  power 
of  exercising  a  jurisdiction  which  tlie  legis- 
lature bad  prevktnsly  conferred,  and  wbidi 
had  been  assumed  by  the  eoort"  The  su- 
perior courts  are  created  by  statute,  and  not 
by  the  constltatlon.  They  have  only  such 
jurisdiction  as  the  statute  gives.  Tbe  pow- 
«  that  creates  them  may  aboUSh  Hiem,  w 
change  their  jurisdiction;  and  If  tlie  law 
which  abolishes  the  court  or  changes  its  ju- 
risdlcUoo^  makes  proper  provision  tot  poid- 
ing  cases,  by  transfer  to  some  other  court 
or  commencing  a  new  action,  so  as  not  to  in- 
terfere with  vested  rights  or  deprive  the  par- 
ties ot.  any  remedy,  no  objection  can  be  made 
to  the  same  The  act  In  question  makes 
ample  provision  for  all  cases  poidlng  on  ap- 
peal In  tbe  general  term  ct  the  superior 
courts,  so  that  no  party  to  such  cases  was 
deprived  of  an  appeal  from  the  trial  court 
What  effect  If  any,  the  omisrion  of  this 
provision  would  have  had  on  the  act  we 
need  not  and  do  not  determine.  The  act 
Is  clearly  oonstltatlonal.   Judgment  affirmed. 


041  Ind.  »» 
STATE  ex  rel.  GOWEN  et  aL  v.  JACKSON 
et  aL 

(Supreme  Court  of  Indiana.     Oct  11,  1896.) 
Bound  ok  Dbmukbbr— Watvbb  of  Erbob. 
Tlie  filing  of  an  amended  pleading  on  the 
niBtainlng  of  a  demurrer  to  the  original  plead- 
ing ia  a  waiver  of  any  error  in  the  mling  on  tlie 
demurrer. 

Appeal  from  circuit  court  Lawrence  coun- 
ty; B.  W.  Miers,  Judge. 

Action  in  the  name  of  the  state  on  the 
relation  of  George  D.  Oowen  and  others, 
against  Wallace  L.  Jackson  and  others. 
From  a  judgment  for  defendants,  plalntlffx 
appeal.     Affirmed, 

Duncan  &  Batman  and  J.  A.  Zaring,  for  ap- 
pellants. 


HACKNEY,  J.  The  appellants  were  plain- 
tiffs in  the  suit  below,  and  after  the  trial 
court  bad  sustained  a  demurrer  to  tbelr  oMn- 
plaint  they  filed  an  amended  complaint 
up<m  which  further  proceedings  were  had. 
The  only  ruling  of  the  circuit  court  assigned 
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bere  aa  «Tor  to  that  alxiTci  mentioned.  -  The 
flllng  of  an  amended  pleading  not  only  ta&ea 
from  tbe  record  the  original  pleadlnsr,  bnt 
-walres  any  error  which  may  have  been  com- 
mitted in  rulings  upon  such  pleading.  John- 
son T.  Conklln,  119  Ind.  109,  21  N.  B.  462; 
Kennedy  t.  Anderson,  98  Ind.  151;  Conley 
y.  Dibber,  91  Ind.  413;  State  v.  Hay,  88 
Ind.  274;  Barghoff  ▼.  McDonald,  87  Ind. 
649;  Eshelman  y.  Snyder,  82  Ind.  408;  Miles 
y.  Bucimnan,  36  Ind.  490;  Earp  y.  Commis- 
sioners, Id.  470;  Aiken  y.  Bruen,  21  Ind. 
137;  Patrick  y.  Jones,  Id.  249;  Elliott,  App. 
Proc.  585,  683;  Gowen  y.  Gilson  (at  this 
term)  41  N.  E.  594.  The  record  presents  no 
error,  and  the  judgment  of  th»  lower  court 
Is  affirmed. 


<143  Ind.  337) 

TINDALL  et  aL  y.  MILLER  et  aL' 

(Supreme  Court  of  Indiana.    Oct  11.  1895.) 

Wills— CoNSTRDCTioN—VBsTBb  Rbmaikdbbs. 

A  win  devisiDK  to  testator's  wife  certain 

oroperty,  at  her  death  to  pass  "absolute  to  my 

-daashter,  J.,  if  she  still  surviTe.     If  she  shall 

be  deceased,  it  is  my  desire  that  the  property 

do  pass  to  her  heirs, — Testa  a  remainder  in  the 

daughter  at  the  death  of  the  testator,  which 

may  be  disposed  of  by  her. 

Appeal  from  circuit  court,  Fayette  county. 
Action  by  Ida  TlndaH  and  others  to  de- 
'termlne  their  title  to  certain  property  adyeise- 
ly  claimed  by  Charlotte  Miller  and  others; 
both  parties  claiming  under  a  clause  in  the 
will  of  Luther  Hutchinson,  deceased.  There 
was  judgment  fbr  defendants,  and  plaintiffs 
-appeal.    Affirmed. 

D.  W.  McKee,  J.  L  Little,  H.  L.  Froet,  and 
A.  V.  Brown,  for  appellants.  Benben  Con- 
,ner,  for  appellees. 

HOWARD,  a.  3.  By  his  last  will,  Luther 
Hutchinson  diyided  his  property  between  his 
wife,  Sarah  Hutchinson,  and  his  daiighter, 
Julia  Elliott  Tbe  real  estate  here  in  contro- 
yersy  was  devised  as  follows:  "Third.  I  give 

.and  bequeath  to  my  beloved  wife,  Sarah,  tbe 

-east  half  of  my  present  dwelling  house  and 
lot  [describing  the  property],  so  lon^  as  she 
may  live.  She  shall  have  tbe  exclusive  use 
and  profits  of  said  property,  with  the  appur- 
tenances thereto  belonging;  and,  at  the  death 
of  my  said  wife,  the  above-described  prop- 
erty shall  pass  absolute  to  my  daughter, 
Julia,  If  she  still  survive.    If  she  shall  be 

-deceased.  It  Is  my  desire  that  the  property 
do  pass  to  her  heirs."    Both  devisees  surviy- 

-ed  tbe  testator,  but  each  died  before  the 
bringing  of  this  suit,  the  daughter  dying 
before  her  mother.  After  the  death  of  the 
testator,  the  devisees,  Julia  and  Sarah,  ap- 
parently in  tbe  belief  that  they  w«'e  tbe  sole 

'  owners  of  the  property  so  devised,  sold  and 
OMiveyed  the  same  by  deed  duly  executed. 
The  appellees  claim  under  the  deed  so  made 
The  appellants,  who  are  the  sole  heirs  of 

-Julia  Elliott,  daim  that  the  devise  to  her 

t  Rebearing  denied. 


was  of  a  contingent  remainder,  to  vest  only 
an  the  death  of  her  mother,  Sarah;  that,  as 
Jnlla  died  before  Sarah,  Julia's  title  never 
vested,- and  her  deed  was  void;  and  that  en 
the  death  of  Sarah  the  title  to  said  real  es- 
Btate,  by  the  terms  of  item  third  of  the  will, 
at  once  vested  in  appellants,  as  tbe  heirs  of 
Julia  Elliott 

Seeking  the  intentioa  of  Luther  Hutchin- 
son fit>m  the  words  of  his  will,  it  would  seem 
that  he  meant  to  devise  the  property  in  ques- 
tion to  his  wife  for  life,  remainder  to  his 
daughter  or  her  heirs.  The  fourth  item  of 
the  will  appears  to  bear  out  this  view.  In 
that  item  the  testator  provides  that  tbe  resi- 
due of  Ills  property  be  converted  Into  money, 
and  the  proceeds  "be  divided  equal  between 
my  wife,  as  my  widow,  one-half,  and  ray 
daughter,  Julia,  or  her  heirs,  the  other  half." 
In  both  items  hie  daughter  and  her  heirs  seem 
to  have  been  present  to  the  mind  of  tbe  tes- 
tator. If,  then,  we  regard  the  rule  that  the 
Intentlcm  of  the  testator  must  be  oar  chief 
guide  in  the  interpretation  of  a  will,  and 
also  that  all  the  words  of  a  will  should  be 
given  a  meaning  when  possible,  and  if  we  also 
remember  that  the  law  favors  vested,  rather 
than  contingent  titles,  we  can  hardly  have 
any  difficulty  In  arriving  at  the  conclusion 
that  the  devise  here  In  dispute  was  of  a  vest- 
ed remainder  to  Julia  Elliott,  the  enjoyment 
of  which  was  postponed  to  her,  or  to  her 
heirs,  until  the  death  of  her  mother,  the  life 
tenant  "We  nfflrm,  as  an  established  prin- 
ciple," said  this  court  in  Amos  y.  Amos,  117 
Ind.  37,  19  N.  E.  543,  "that  the  law  not  only 
favors  the  vesting  of  remainders,  but  it  al- 
so presumes  that  words  postponing  the  es- 
tate relate  to  the  beginning  of  the  enjoyment 
of  the  remainder,  and  not  to  the  vesting  of 
that  estate."  See,  also,  Davidson  v.  Bates,  111 
Ind.  301, 12  N.  E.  687,  and  cases  cited;  Doren 
y.  GUlum,  136  Ind.  134,  35  N.  B.  1101;  Cham- 
bers v.  Chambers,  139  Ind.  Ill,  88  N.  B. 
834.  In  Harris  v.  Carpenter,  109  Ind.  540, 
10  N.  B.  422,  tbe  devise  was  quite  similar  to 
that  in  the  case  at  bar,  and  the  remainder 
was  there  held  to  be  vested.  The  cases  cited 
by  appellants'  counsel  are  not  as  we  think. 
In  conflict  with  the  foregoing  authorities. 
We  do  not  question  that  if  the  fair  meaning 
of  a  will  fixes  upon  a  definite  future  event 
as  determining  the  time  when  title  shall 
IKiss,  then  a  remainder  so  devised  will  be 
conditional  upon  the  happening  of  such  event 
The  intention  of  the  testator,  however,  to  so 
devise  his  property,  must  be  clear.  Such  In- 
tent was  manifest  in  the  devise  in  Wood 
y.  Robertson.  113  Ind.  323,  15  N.  E.  457;  also. 
In  Corey  v.  Springer,  138  Ind.  506,  37  N.  B. 
322,  and  other  cases  relied,  upon  by  counsel 
for  appellanta  Nor  do  we  think  the  cose 
at  bar  one  in  which  the  remalndw  was  vest- 
ed, but  subject  to  be  divested,  as  In  the  case 
of  BoUng  V.  Miller,  133  Ind.  602,  33  N.  B.  364. 
Here  the  remainder  was.  In  effect,  to  Julia 
Elliott  or  her  heirs.  No  lapse  could  take 
place.    The  remainder  vested  in  her  at  the 
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death  of  tbe  testator,  and,  had  8he  not  dis- 
posed of  It,  it  would,  on  her  death,  at  once 
have  passed  to  her  helra  We  find  no  orror 
in  the  record.    The  Judgment  is  affirmed. 


(142  Ind.  260) 

WILKINS  ▼.  HYDE  et  al. 

(Supreme  Court  of  Indiana.     Oct.  11,  1885.) 

Libel  and  Blander  — PKiTiiiSOBD  STATBUENn— 

Allegations  in  Fleauinos. 

An  allegation  in  a  petition  by  tbe  board 

of  cliildren's  Kuardians,  created  by  Act  March 

9,  1889,  filed  for  the  purpose  of  obtaining  the 

custody  of  plaintiff's  childrea,  that  she  "lead* 

a  life  of  low  and  gross  debauchery."  lieing  one 

of  the  statutory  grounds  on  wliich  the  board 

may  obtain  such  custody,  ia  not  actionable. 

Appeal  from  circuit  court,  Marion  county; 
B.  A.  Brown,  Judge. 

Action  by  Georgia  Ann  WtUcins  against 
Natlianiel  A.  Hyde  and  others,  composing 
the  lx>ard  of  children's  guardians,  for  libel. 
From  an  order  sustaining  a  demurrer  to  the 
complaint,  and  from  Judgment  for  defend- 
ants, plaintifl  appeals.    Affirmed. 

Julian  &,  Julian,  for  appellant 

JORDAN,  J.  Appellant  instituted  this  ac- 
tion against  the  appellees  to  recover  the  sum 
of  15,000,  as  damages  for  an  alleged  libeL 
The  court  sustained  a  demurrer  to  the  com- 
plaint, and,  appellant  electing  to  stand  upon 
her  said  pleading,  Judgment  was  thereupon 
rendered  against  her  for  costs.  By  her  as- 
signment of  error  she  calls  in  question  tbe 
ruling  of  the  court  upon  the  demurrer.  A 
brief  summary  of  the  facts  is  that  the  ap- 
pellees are  members  of,  and  constitute,  the 
board  of  children's  guardians  of  Marion  coun- 
ty. On  tbe  25th  day  of  June,  1891,  as  mem- 
bers of  this  board,  they  filed  their  petition  in 
the  Marion  circuit  court  for  the  purpose  of 
obtaining  the  custody  of  appellant's  children. 
The  alleged  liliel  is  based  upon  the  following 
words  and  matter  written  and  embraced  in 
said  petition,  to  wit:  "That  she  [appellant 
therein  named]  neglects  her  children,  and 
leads  a  life  of  low  and  gross  debauchery,  and 
the  associations  of  said  children  are  such  as 
tend  to  their  corruption  and  contamination." 
It  is  averred  that  the  defendants,  by  these 
words,  meant  to,  and  did,  charge  that  the 
plaintiff  was  destitute  of  viitue,  and  in  fact 
a  common  "prostitute."  The  board  of  chil- 
dren's guardians  is  created  by  an  act  of  the 
legislature  approved  March  9,  1889  (page 
201).  Section  3  of  this  act,  as  amended  and 
in  force  March  9, 1891  (section  3189,  Rev.  St 
1894)  provides  that  whenever  this  board  shall 
have  probable  cause  to  believe  that  any  child 
tmder  15  years  of  age  is  abandoned,  neglect- 
ed, or  cruelly  treated  by  Its  parent  or  pa- 
rents, or  that  the  latter  are  of  low  and  gross 
debauchery,  etc.,  such  board  shall  file  Its  pe- 
tition tn  the  circuit  court,  setting  forth  such 


facts.  It  la  further  provided  tber^n  that  no- 
tice shall  be  given  to  said  parent  or  parents 
of  the  ffiing  of  the  petition,  and  upon  tbe 
hearing  thereof  by  the  court,  if  the  facts  are 
found  to  l)e  true,  the  custody  of  the  children 
in  question  sliali  be  committed  to  said  board. 
It  is  well  settled  by  many  authorities  that 
there  are  occasions  upon  which  words  may 
be  spoken  or  written  of  a  i)erson,  whereby 
the  implication  of  malice  which  ordinarily 
arises  from  the  words  themselves  Is  destroy- 
ed. Among  these  privileged  classes  or  oc- 
casions Is  a  proceeding  in  due  course  of  law. 
No  actual  malice  Is  shown  in  the  complaint, 
but  it  appears  that  the  words  were  written 
and  published  in  a  petition  expressly  author- 
ized by  statute,  to  be  filed  In  a  proceeding  in 
court,  and  that  the  alleged  libelous  words 
were  but  the  statutory  grounds  which.  If 
found  to  exist,  would  warrant  the  court,  un- 
der this  statute,  to  award  the  custody  of  ap- 
pellant's children  to  said  board.  It  is  ob- 
vious, therefore,  that  appellant's  alleged  cause 
of  action  arose  out  of  a  proceeding  In  court. 
In  a  matter  expressly  sanctioned  by  the  stat- 
utes of  the  state,  and  comes  broadly  within 
the  rule  to  which  we  have  referred.  The 
reason  upon  which  the  rule  is  founded  is  the 
necessity  of  preserving  the  due  administra- 
tion of  Justice.  As  to  whether  the  charge 
be  true  or  false,  <»■  whether  It  be  sufficient  or 
not  to  effect  the  object  in  view.  If  it  be  made 
In  the  due  course  of  a  Judicial  or  legal  pro- 
ceeding, It  Is  prIvUeged,  and  cannot  be  made 
the  basis  of  an  action  for  defamation  of  char- 
acter. Hartsock  v.  Reddtck,  6  Blatchf.  255; 
Hastings  V.  Lusk,  22  Wend.  410,  34  Am. 
Dec.  330,  and  authorities  cited  in  note  to  this 
last  case.  Strauss  v.  Meyer,  48  111.  387.  If 
the  contention  of  the  appellant  could  be  sus- 
tained, the  purpose  of  the  statute  providing 
for  the  change  of  the  custody  of  the  children 
of  dissolute  parents  would  be  virtually  de- 
stroyed, as  the  members  of  the  board  would 
be  slow  to  act  if  every  unsuccessful  prosecu- 
tion of  a  petition  filed  would  subject  them  to 
an  action  for  damages.  The  complaint  did 
not  state  a  cause  of  action,  and  the  demurrer 
thereto  was  properly  sustained.  Judgment 
affirmed. 


0.a  Ind.  ess) 
WILKINS  V.  HARE. 
(Supreme  CJourt  of  Indiana.     Oct.  16,  1895.) 

Appeal  from  drcnit  court,  Marion  county; 
E.  A.  Brown.  Judee. 

Action  by  Georgia  Ann  Wilkins  against  Clin- 
ton L.  Hare.  Judgment  for  defendant,  and 
plaintiff  appeals.     Affirmed. 

Julian  &  Julian,  for  appellant. 

JORDAN.  J.  The  same  question  is  involved 
In  this  appeal  as  was  in  the  case  of  appellant 
against  Hyde  (decided  at  this  term),  supra, 
and  upon  tbe  antbority  of  that  deciston  the  jndc- 
D  ent  in  tliis  cause  is  affirmed. 
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EVANS  ▼.  FITTSBtmOH.  a,  0.  &  ST.  L. 

BY.  CO. 

(Supreme  Gonrt  of  Indiana.    Oct  15,  1886.) 

BltLBOAD  COMPANIBS  —  ISfUKT    TO  PBBSOX    OR 

Tbaok— Plbadino. 

1.  An  averment,  in  a  complaint  for  injnries 
from  a  railroad  train,  that  a  brakeman  saw 
plaintiff's  peril,  and  "Inunediately  signaled  the 
engineer  to  stop  the  train,"  is  not  a  snffident 
allegation  that  the  engineer  knew  of  plaintiffs 
peril  to  render  the  railroad  company  liable  on 
the  ^nnd  of  wanton  negligence  in  failing  to 
stop  its  train. 

2.  Where  one  placed  In  peril  of  a  moving 
train  by  his  own  negligence  is  injured,  a  com- 
plaint to  recover  for  such  injury,  as  for  wanton 
recklessness,  in  that  the  engineer,  knowing  of 

{tlaintiff's  peril,  failed  to  sfaop  the  train,  mnst  al- 
ege  that  the  train  could  have  been  stopped  is 
time  to  avoid  the  injury. 

Appeal  from  drcnit  conrt,  Henry  connty; 
Eugene  H.  Bundy,  Judge. 

Action  by  Curtis  0.  BTans  against  the 
Pittsburgb,  Cincinnati,  Chicago  &  St.  Louis 
Railway  Company  for  personal  injury. 
From  judgment  fbr  defendant,  plaintiff  ap- 
peals.   Affirmed. 

John  W.  Morris  and  Brown  &  Brown,  for 
appellant  L.  F.  Newby  and  John  U  Bupe, 
for  appellee. 

HOWARD,  O.  J.  A  demurrer  for  want  of 
facts  was  sustained  to  appellant's  complaint 
The  i>ertlnent  allegations  of  the  complaint 
are:  That  "the  defendant,  by  its  servants 
and  employ&a,  ran  a  locomotive  and  train  of 
freight  cars  Into  tbe  town  of  Ashland,  and 
there  stopped,  and  disconnected  tbe  locomo- 
tive fTKMn  the  train  of  cars  standing  upon  its 
railroad  track  opposite  the  platform  of  its  de- 
pot, and  ran  said  locomotive  on  ahead,  a  dis- 
tance of  twenty  rods,  for  the  purpose,  as  the 
plaintiff  supposed,  of  passing  a  switch  and 
backing  the  said  locomotive  from  thence  onto 
a  Bide  track,  for  the  purpose  of  gathering 
some  cars  and  connecting  them  with  Its 
train,  by  bringing  them  <mto  tbe  main  track, 
and  backing  them  to  the  said  train  of  cars 
so  left  standing  upon  said  main  track.  That 
the  caboose  of  said  train  of  cars  was  the  last 
car  in  the  rear  of  said  train,  and  that  there 
was  in  front  of  said  caboose,  and  connected 
therewith,  what  Is  know  as  a  'scale  tester,' 
which  was  a  small,  heavy,  Irma  structure, 
placed  upon  four  wheels,  no  wider  than  the 
track  of  the  railroad,  with  a  round,  iron  cov- 
ering over  the  top,  which  said  scale  tester 
was  made  and  used  fcNr  the  purpose  of  run- 
ning onto  scale  platforms,  and  testing  the  ac- 
curacy of  the  scales.  That  whilst  said  de- 
fendant's cars  were  so  standing  uixmi  said 
track  the  plaintiff  had  occasion  to  pass  by 
the  caboose,  and,  being  attracted  by  the 
sight  of  the  scale  tester,  walked  up  and  placed 
one  hand  upon  the  end  of  the  caboose,  and 
placed  his  left  foot  upon  the  rail  on  front 
of  the  caboose,  and  in  the  rear  of  the  scale 
tester,  and  stooped  over  to  see  under  and 
look  at  the  scale  tester;  and  whilst  in  this 


condlttoB  the  wrvanta  and  employte  of  said 
railway  c<»npany,  wlthoot  having  run  off  on- 
to the  switch,  as  they  inteoded  to  do,  care- 
lessly and  negligently,  and  without  any 
warning  or  signal,  ran  said  locomotive  back 
against  the  train  of  cars  so  standing  upon 
said  track,  and  butted  and  pushed  them 
back  a  distance  of  one  hundred  feet  That 
the  plaintiff  bad  on  his  left  foot  a  heavy 
boot,  with  a  thick  sole,  and  that  tbe  wheel 
of  the  scale  tester  ran  against  his  foot  and 
caught  him  fast,  and  threw  him  down,  or 
nearly  so,  and  he  caught  (with  his  hands) 
hold  to  some  attachment  to  the  caboose  car, 
and  held  his  body  up  off  tbe  railroad  track, 
and  that  the  wheel  of  the  scale  tester,  when 
it  struck  his  foot,  slid  upon  the  iron  rail, 
holding  his  foot  fast  to  said  rail,  and  slid  him 
in  that  condition  fifty  or  sixty  feet,  said 
train  going  slowly  all  of  said  time.  That 
whilst  he  was  in  this  condition  some  of  the 
bystanders  came  to  his  rescue,  and  aided 
him  in  bedding  his  body  off  said  railroad 
track.  That  whilst  he  was  In  this  condition 
he  hallooed,  and  made  sucb  efforts  as  be 
could  to  cause  the  employte  of  said  defend- 
ant to  stop  the  continuous  backing  of  said 
train  of  cars.  That  a  brakeman  belonging 
to  tbe  crew  of  defendant's  servants  so  man- 
aging said  train  saw  the  plaintiff  in  said 
perllona  position,  and  inmiedlately  signaled 
the  engineer  to  stop  the  train,  and  took  off 
his  hat  and  swung  It,  and  hallooed  at  bim, 
and  notified  him  of  the  great  necessity  of  at 
Mice  stopping  said  train,  and  at  the  impend- 
ing danger  to  the  plaintiff  of  continning 
to  back  said  train;  but  the  engineer,  con- 
ductor, and  other  servants  having  charge  and 
ccmtrol  of  said  train  of  cars,  and  with  knowl- 
edge of  the  p«llous  position  of  the  plaintiff, 
disregarding  said  warnings,  hallooing,  and 
violent  motlcms,  cardessly  and  recUessly 
continued  to  back  said  train  of  cars,  by  push- 
ing the  same  with  said  locMuotive,  insomuch 
that  tbe  whe^s  of  said  scale  tester,  by  its 
continuous  pushing  and  sliding  the  plaintiff's 
foot  upcHi  the  Iron  rail,  crushed  and  ground 
tbe  same,  and  crushed  and  ground  the  bones 
of  his  foot  into  a  shapeless  mass,  and  there- 
by rendered  the  plaintiff  a  cripple  tar  life. 
•  •  •  That  after  the  engineer  who  was 
backing  said  locomotive  against  said  train 
of  cars  had  notice  of  the  perilous  position  of 
tbe  plaintiff,  if  he  bad  heeded  the  warnings 
thereof,  could  have  stopped  said  train  ot 
cars  within  four  feet  from  where  plaintiff's 
foot  was  caught  and  before  his  foot  had  re- 
ceived any  serious  Injury." 

It  is  admitted  that  the  facts  alleged  show 
contributory  negligence  on  the  part  of  ap- 
pellant in  placing  his  foot  upon  the  rail,  and 
near  the  wheel  of  the  scale  tester.  It  is  also 
admitted  that  he  vras  a  trespasser.  It  re- 
mains, therefore,  to  determine  whethO'  tbe 
appellee  wantonly  and  willfully  cansed  tbe 
injury  complained  of.  The  question  Is  not 
free  from  difflcalty.  There  are  general  state- 
moits  made  In  the  complaint  from  which 
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■etch -waotoil  and  wiUfnl  conduct  might  be 
infeired.  We  must,  however,  look  to  the 
partlenlar  facts  and  drcumatances  alleged, 
rather  than  to  the  conclusions  drawn  there- 
from by  the  pleader.  If  appellee's  employes 
in  charge  of  the  train  knew  of  appellant's 
peril,  and  could  have  stopped  the  cars  before 
they  crushed  his  foot,  the  appellee  must  be 
held  liable.  If  they  did  not  know  of  such 
peril,  or,  knowing  It,  could  not  stop  the  train 
In  time  to  avoid  the  result,  the  appellee 
should  not  be  charged  with  the  Injury.  Cer> 
talnly,  the  employes  were  not  to  blame  when 
they  "ran  said  locomotive  back  against  the 
train  of  cars  so  standing  upon  said  tradt, 
and  butted  and  pushed  them  back  a  distance 
of  one  hundred  feet."  It  was  the  business 
in  which  the  employes  were  then  engaged, 
and  wlilch  it  was  their  duty  to  perform.  It 
was  not  until  after  the  locomotive  bad  been 
thus  butted  against  the  cars  that  those  In 
control  of  the  train  were  signaled  to  stop  It 
This  signaling  was  done  by  a  brakeman  who 
"saw  the  plalntUt  in  said  perilous  position, 
and  immediately  signaled  the  engineer  to 
■top  the  train,  and  took  off  his  hat,  and 
swung  it,  and  hallooed  at  him."  This,  we 
think,  comes  far  from  showing  that  the  en- 
gineer knew  that  any  one  was  in  peril.  The 
fact  that  the  brakeman  swung  his  hat,  and 
hallooed  at  the  engineer,  rather  indicates 
that  the  brakeman  could  not,  and  therefmre 
did  not,  give  the  engineer  any  definite  In- 
formatlMi  of  what  the  trouble  was,  or  why 
the  train  should  be  stopped.  The  allega- 
tions as  to  these  "warnings,  hallooings,  and 
violent  motions"  at  least  fail  to  show  that 
the  engineer,  with  knowledge  of  what  he 
was  doing,  was  wantonly  and  willfully  en- 
gaged in  endangering  the  life  or  limb  of  the 
appellant. 

But  Is  there  anything  alleged  to  show  that 
the  engineer  could  have  stopped  the  train  In 
time  to  have  saved  appellant  from  Injury? 
The  engineer,  as  we  have  seen,  was  not  to 
blame  for  bumping  the  locomotive  against 
the  cars.  But  this  bumping  pushed  the  cars 
back  a  hundred  feet.  The  wheel  of  the 
scale  tester,  however,  as  we  leam  from  the 
complaint,  when  it  struck  the  foot  of  appel- 
lant, "slid  upon  the  iron  tall,  holding  his 
foot  fast  to  said  rail,  and  slid  him,  in  that 
condition,  fifty  or  sixty  feet"  It  was  this 
"pushing  and  sliding  the  plaintiffs  foot  up- 
on the  iron  rail"  which  crushed  the  foot,  as 
Is  further  stated  in  the  complaint  If,  thai, 
the  butting  of  the  locomotive  upon  the  cars 
sent  the  latter  back  a  hundred  feet  and  if 
appellant's  foot  was  caught  and  slid  back  on 
the  rail  but  50  or  60  feet  how  are  we  to  con- 
clude that  the  train  could  have  been  stopped 
"within  four  feet  from  where  the  plaintiff's 
foot  was  caught"  and  in  time  to  save  appel- 
lant's foot? 

We  think  that  the  allegations  In  the  com- 
plaint fall  to  show  that  the  engineer  in 
charge  of  the  train  had  knowledge  of  appel- 
lant's peril'   imd  we  are  of  opinion,  mwe- 


over,  that  the  allegations  do  show  that  even 
if  he  had  such  knowledge,  he  could  not  have 
stopped  the  train  in  time  to  avoid  the  injury. 
See  Parker  v.  Pennsylvania  Co.,  134  Ind.  673, 
34  N.  E.  604.  No  willful  or  wanton  wrong 
to  appellant  is  therefore  shown,  and,  there 
being  no  question  of  negligence^  the  Judg- 
ment is  affirmed. 


a«  Ind.  44> 

RISTINB  V.  JOHNSON  et  aL^ 

(Supreme  Court  of  Indiana.     Oct  IS,  1895.) 

RsDiniFTioir  raoK  Tax  Bom. 
Rev.  St  1894,  {  8610  (Rev.  St  1881,  I 
6466),  providing  that  the  person  redeeming  land 
from  tax  sale  shall  pay  "the  purchase  money 
*  *  *  and  all  taxes  which  have  been  paid 
thereon  with  interest  on  snch  taxes,"  does  not 
require  the  payment  of  interest  on  the  amount 
paid  at  the  tax  sale. 

Appeal  from  circuit  court  Montgomeiy 
county;  J.  F.  Harney,  Special  Judge. 

Action  by  Hosea  H.  Blstine,  guardian, 
against  Charles  Johnson  and  others,  to  re- 
deem hind  from  tax  sale.  From  the  Judg- 
ment rendered,  plaintiff  appeals.    Reversed. 

Rlstlne  &  Rlstine,  for  appellant  Dice  & 
Wilkinson  and  Crone  &  Anderson,  for  appel- 


MONES,  J.  In  this  case  there  was  a  spe- 
cial finding  of  fftcts  and  conclusions  of  law 
stated  by  the  court  The  only  error  assign- 
ed calls  In  question  the  conclusions  of  law. 
The  facts,  so  far  as  necessary  to  the  deter- 
mination of  the  questions  presented,  are  as 
follows:  Appellant's  ward  is,  and  has  been 
since  1887,  a  person  of  unsound  mlad.  His 
real  estate  was  sold  at  the  tax  sales  in  1888, 
1880,  and  1891.  Tax  deeds  were  made  to  the 
purchasers  at  the  sales  of  1888  and  1890. 
This  action  was  commenced  in  May,  1892, 
and  tried  February,  1893.  The  only  ques- 
tion presented  is  whether  Interest  is  to  be 
computed  on  the  amounts  for  which  said  real 
estate  sold  at  said  tax  sale.  It  is  admitted 
by  appellant  that  appellees  are  entitled  to 
6  per  cent  interest  on  each  payment  of  taxes 
by  them  made^  if  any,  after  said  sales;  but 
he  insists  that  the  court  erred  in  computing 
interest  on  the  money  paid  at  said  tax  sales. 
We  think  appellant  Is  right  In  this  ccmten- 
tlon.  Section  6466,  Rev.  St  1881.  and  sec- 
tion 8610,  Rev.  St  1894,  which  is  a  re-enact- 
ment of  the  first-named  section,  provide  that 
the  owner  or  occupant  of  any  land  sold  for 
taxes  may  redeem  the  same  at  any  time  dur- 
ing the  two  years  next  ensuing,  and,  if  re- 
deemed after  one  year  and  within  two  years, 
he  shall  pay  the  purchase  money,  together 
with  costs,  and  25  per  cent  in  addition,  and 
he  shall  also  pay  all  taxes  which  have  been 
paid  thereon,  with  Interest  at  the  rate  of 
6  per  cent  per  annum  on  such  taxes.  Sec- 
tion 6467,  Rev.  St  1881,  and  section  8611, 
Rev.  St  1894,  provide  that  infants.  Idiots, 
and  insane  persons  may  redeem  any  lands  be- 
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longtng  to  them  sold  fo^  taxes  wltfaln  two 
years  after  the  ezplratlon  of  snch  dlflabllity, 
In  the  same  manner  as  provided  In  the  fore- 
going  section  for  redemption  by  other  per- 
sons. Appellant's  ward  comes  within  the 
pnrrlew  of  these  sections,  and  is  entitled  to 
the  benefit  thereof.  The  section  referred  to 
does  not  provide  for  any  Interest  on  the  pur- 
chase money  paid  at  the  tax  sale;  only  a  pen- 
alty thereon  and  costs  are  allowed  by  law 
In  case  of  redemption.  Interest,  however,  la 
provided  for  on  all  subsequent  taxes  paid  by 
the  purchaser  or  his  assignee.  Schlssel  v. 
Dickson,  129  Ind.  139,  28  N.  B.  540,  Is  not  In 
point,  as  that  case  depended  upon  section 
20S  of  the  tax  law  of  1872  a  Davis'  St  p. 
121),  which  expressly  provides  tor  Interest 
on  the  purchase  money  paid  at  a  tax  sale  In 
case  of  redemption.  It  follows,  therefore, 
that  the  court  erred  In  its  conclnsions  of  law. 
Judgment  reversed,  with  Insimctlons  to  re- 
state the  conclusions  of  law  in  accordance 
with  this  opinion,  and  for  farther  proceed- 
ings not  in  conflict  therewith. 


Ott  Ind.  15) 

KROM  et  aL  V.  VBRMILLION.> 
(Supreme  Court  of  Indiana.     Oct.  16,  1895.) 

MORTOAOB  AS  EVISEKCB— FiLINO  InSTHUCTIOMS. 

1.  The  certificate  of  acknowledgment  is  suf- 
ficient prima  facie  evidence  of  the  execution  of 
a  mortgage  to  entitle  it  to  be  read  in  evidence. 

2.  Under  Rev.  St.  1881,  i  533  (Rev.  St. 
1894,  i  54^,  d.  6,  providing  that  "all  instruc- 
tions •  •  •  must  be  signed  by  the  judge  and 
filed,"  tbe  filing  thereof  is  essential  to  maice 
them  a  part  of  the  record. 

Appeal  from  circuit  court,  Madison  county; 
Alfred  Ellison,  Judge. 

Action  by  ■  William  P.  Krom  and  others 
against  Jesse  Vermiiilon  to  cancel  a  certain 
note  and  mortgage.  Defendant  had  judg- 
ment, and  plaintiffs  appeaL    Affirmed. 

Ooodykoonts  &  Ballard,  for  appellants. 
Dlven  &  McMahan  and  Wm.  A.  Kittlnger. 
for  appellee. 

JORDAN,  J.  Action  by  appellants,  In  the 
lower  court,  to  obtain  the  cancellation  of  a 
certain  note  and  a  mortgage,  upon  the  al- 
leged  grounds  that  the  same  were  executed 
without  consideration,  and  that  the  posses- 
sion ot  the  instruments  in  question  was  ob- 
tained wrongfully  by  the  appellee,  and  with- 
out the  consent  of  the  appellants.  The  for- 
mer answered  the  complaint  by  a  denial, 
and  also  by  way  of  a  cross  complaint,  where- 
by he  sought  to  have  the  mortgage  mention- 
ed in  the  complaint  foreclosed.  Issues  were 
ultimately  Joined  between  the  parties  on  their 
pleadings,  and  a  trial  by  jury  resulted  in  a 
verdict  in  favor  of  the  appellee,  and  npon 
bis  motion  judgment  was  rendered  accord- 
ingly. Subsequently,  as  the  record  recites, 
the  court  at  tte  request  of  the  appellants, 
reopened  the  issues  upon  the  cross  complaint, 

*  RebcsrlDS  denied. 


and  the  mattMrs  tb'erein  pnt  In  issue  between 
the  parties  were  tried  by  the  court,  and  thers 
was  A  finding  in  favor  of  appellee;  and,- 
over  a  motion  tor  a  new  trial,  a  judgment 
for  the  recovery  of  the  amount  due  upon  the 
note  and  for  the  foreclosure  of  the  mort- 
gage was  rendered. 

The  only  questions  that  are  discussed  and 
prassed  by  appellants'  counsel  are  those 
that  grow  out  of  the  action  of  the  court  in 
overruling  the  motion  for  a  new  trial. .  Ap- 
pellants earnestly  contend  that  tht  judgment 
is  not  sustained  by  the  evidence.  We  have 
examined  and  considered  the  evidence  as  it 
appears  in  the  record,  and  while,  in  some 
respects,  there  Is  a  sharp  conflict  In  the 
same,  nevertheless  there  Is  evidence  sustain- 
ing the  finding  of  tl>e  court,  and,  under  the 
appellate  rule  by  which  we  are  controlled, 
we  cannot  weigh  the  same  to  determine  on 
which  side  lies  the  preponderance. 

Appellants  complain  of  the  court's  action 
in  permitting  the  appellee  to  read  the  mort- 
gage in  evidence  without  liavlng  proven  the 
execution  thereof,  for  the  reason  that  they 
had,  by  their  answer  to  the  cross  complaint, 
denied,  under  oath,  its  execution.  It  is  true 
that  the  burden  of  proof  is  npon  the  party 
seeking  to  introduce  and  avail  himself  of  a 
written  Instrument  to  establish  its  execution 
when  the  same  has  been  denied  by  a  plea  ot 
non  est  factum,  and  the  onus  of  this  issue 
so  remains  until  the  execution  of  the  in- 
strument in  question  is  proven  to  the  satis- 
faction of  the  court  or  jury  trying  tliat  is- 
sue. The  rule  of  evidence  is  that  the  party 
on  wh<Mn  this  burden  rests,  after  making  a 
prima  facie  case  in  favor  of  its  execution, 
may  be  permitted  by  the  court  to  read  it  in 
evidence.  The  mortgage  in  question,  how- 
ever, had  l>een  duly  acknowledged  before 
an  authorized  officer,  and  recM^ed  as  pre- 
scribed by  law.  The  certificate  of  its  ac- 
knowledgment was  sufficient  prima  facie  evi- 
dence of  its  execution  to  at  least  entitle  it 
to  be  read  in  evidence.  Carver  v.  Carver, 
97  Ind.  497. 

Appellants  insist  that  the  court  erred  in 
giving  to  the  jury  instructions  Nos.  1  and  4. 
We  cannot  consider  this  alleged  error,  for 
the  reason  that  the  instructions  given  by  the 
court  are  not  properly  in  the  record.  Clause 
6,  {  533,  Rev.  St  1881  (section  542,  Rev.  St 
1894),  provides  that  "all  Instructions  given 
by  the  court  must  be  signed  by  the  judge, 
and  filed,  together  with  those  asked  for  by 
the  parties,  as  a  part  of  the  record."  "the 
record  In  this  case  does  not  show  that  the 
instructions  were  filed.  The  filing  thereof 
is  essential  in  order  to  make  them  a  part  of 
the  record.  Supreme  Lodge  v.  Johnson,  78 
Ind.  110;  Olds  v.  Deckmon,  98  Ind.  162; 
Elliott,  App.  Proc.  I  792,  and  cases  there 
cited. 

Other  rulings  of  the  court  are  said  by  ap- 
pellants' counsel  to  be  erroneous,  but  they 
wholly  fall  to  point  out  in  what  manner 
these  rulings  are  prejndi(dal  to  their  clients. 
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Tbere  !■  mncb  eonfiulon  In  the  record,  bnt 
no  apparent  available  error.  Judgment  at- 
Armed. 


a4S  Ind.  433) 

ARMSTRONG  et  el  ▼,  DUNN  et  al.» 

(Supreme  Court  of  Indiana.     Oct.  11,  1895.) 

MiHowsBa  or  Pabties— Dbmukbbb— Flbadinss 

— JTbaudulbht  Contbtakobs — Appbal 

—Record. 

L  MiM-foinder  of  parties  platntifF  or  defend* 
ant  to  an  action  is  no  gronnd  for  demurrer,  un- 
der Bams'  Her.  St  1^,  i  342  (Rev.  St  1881, 
I  339),  stating  causes  for  demurrer. 

2.  A  demurrer  reciting  tliat  "defendanta 
separately  and  sererally  demur"  to  different  par- 
agraphs of  a  complaint,  because  neither  of  the 
paragraphs  states  a  cause  of  action  against 
them,  is  separate  as  to  the  paragraphs,  but  joint 
as  to  the  parties  defendant 

8.  The  fact  that  a  single  paragraph  of  a 
complaint  utatea  seTeral  causes  of  action  will 
not  support  an  objection  that  the  paragraph 
does  not  state  facta  constituting  a  cause  of 
action. 

4.  Where  a  complaint  by  several  plaintifFs 
against  seTeral  defendants,  alleging  and  asking 
to  have  set  aside  separate  conveyances  by  de- 
fendants as  in  fraua  of  creditors,  shows  that 
one  of  defendants  is  indebted  on  different  debts 
to  each  of  plaintiffs,  due  when  he  made  his  al- 
leged fraudulent  conveyance,  a  demurrer  for 
want  of  sufficient  facts  is  properly  overruled. 

6.  Where  a  complaint  by  several  plaintiffs 
against  several  defendanta  to  set  aside  separate 
conTeyances  by  defendants  in  fraud  of  creditors 
alleges,  and  on  trial  findings  of  fact  are  render- 
ed showing,  that  plaintiffs  all  have  claims 
against  defendants,  but  that  only  one  of  de- 
fendants is  the  common  debtor  of  each  of  plain- 
tiffs, a  conclusion  of  law  that  the  lands  found 
to  be  fraudulently  conveyed  by  defendants  be 
subject  to  the  payment  of  the  claims  "mention- 
ed in  the  complaint  in  the  order  of  their  priori- 
ty" is  not  erroneous,  as  subjecting  the  land  of 
one  of  defendants  to  the  payment  of  a  debt 
against  another. 

6.  Evidence  incorporated  in  a  bill  of  ex- 
ceptions is  not  part  of  the  record,  unless  the 
record  shows  that  the  bill  of  exceptions  was 
filed. 

7.  An  objection  to  a  ruling  based  on  the 
evidence  cannot  be  considered  where  the  evi- 
dence is  not  in  the  record. 

Appeal  from  circuit  court,  Lawrence  conn- 
ty;  R.  W.  Mlers,  Judge. 

Action  b7  Moses  F.  Dunn  and  others 
against  Wesley  S.  Armstrong  and  others. 
From  a  Judgment  for  plaintiffs,  defendants 
appeal.    Affirmed. 

3.  E.  Bonifl,  Newton  Crooke,  and  McHenry 
Owens,  for  appellants.  Dunn  &  Alexander, 
tor  appellees. 

McCABB,  J.  The  appellees,  as  separate 
judgment  creditors  of  several  of  the  appel- 
lants, sued  them  to  set  aside  several  con- 
veyances of  real  estate  situate  in  Lawrence 
county,  made  by  some  of  the  appellants  to 
others  of  said  appellants,  as  fraudulent 
against  the  creditors  of  the  grantors.  The 
circuit  court  overruled  separate  demurrers 
to  each  of  the  three  paragraphs  of  the  com- 
plaint A  trial  of  the  issues  formed  upon  the 
complaint  resulted  in  a  special  finding  of  the 
facts  by  the  court,  on  which  It  stated  con- 

1  Babesrlnc  denied. 


duslona  of  law  in  favor  of  the  appellees,  on 
which  they  had  Judgment,  over  appellants' 
exertions  to  the  conduslons  of  law,  and 
their  motion  for  a  new  trial.  Error  is  a*' 
signed  on  the  action  of  the  court  in  overrul- 
ing the  demurrer  to  the  complaint  and  tba 
several  paragraphs  thereof,  in  overruling  the 
motion  of  appellants  for  a  venire  de  novo,  in 
overruling  the  appellants'  motion  for  a  new 
trial,  and  that  neither  paragraph  of  the  com- 
plaint states  facts  sufnclent  to  constitute  a 
cause  of  action.  The  complaint  was  in  three 
IMragrapbs,  but,  as  to  the  oaly  points  of  ob- 
jection nrged  against  each,  they  are  exactly 
alike.  The  grounds  of  objection  stated  in 
the  demurrers  were  (1)  that  neither  paragraph 
stated  facts  snfflcient  to  constitute  a  cause 
of  action;  (2)  that  several  causes  of  action 
bad  been  improperly  Joined  In  the  complaint; 
(8)  that  there  was  a  misjoinder  of  parties 
plaintiff;  and  (4^  a  misjoinder  of  parties  de- 
fendant 

As  to  the  last  two  causes  of  demurr^ 
specified,  it  is  snfflcient  to  say  that  there  is 
no  such  cause  of  demurrer  known  to  the 
cavil  CJode.  Bums'  Rev.  St  1894,  {  342  (Rev. 
St  1881,  S  339);  Redelshelmer  r.  Miller,  107 
Ind.  485,  8  N.  B.  447. 

As  to  the  ground  of  misjoinder  of  causes, 
it  is  provided  by  statute  that  no  Judgment  shall 
ever  be  reversed  for  any  errw  In  sustaining 
or  overruling  a  demurrer  for  misjoinder  of 
causes  of  action.  Bums'  Rev.  St  i  344  (Rev. 
St  1881,  f  341);  Rennlck  v.  Chandler,  59  Ind. 
354;  Coan  v.  Grimes,  63  Ind.  21.  Therefore^ 
we  do  not  consider  the  question  whether 
there  was  a  misjoinder  of  causes  or  not. 
That  leaves  for  our  consideration  only  the 
first  ground  of  objection  specified  In  the 
demurrer;  namely,  want  of  sufficient  facts 
to  constitute  a  cause  of  action. 

Under  this  objection.  It  Is  urged  that  nel- 
ther  paragraph  of  the  complaint  stated  facta 
sufficient  to  constitute  a  cause  of  action,  for 
the  reason  that  neither  of  them  shows  a 
cause  of  action  in  favor  of  all  the  plaintiffs 
and  against  all  the  defendants.  A  failure  to 
state  a  cause  of  action  against  some  of  the 
defendants  in  a  complaint,  while  It  states  a 
cause  of  action  against  others,  would  not 
make  the  complaint  bad  as  to  all,  nor  be 
ground  for  sustaining  a  demurrer  thereto  for 
want  of  sufficient  facts  by  all  the  defend- 
ants. In  such  a  case  the  defect  can  only  be 
taken  advantage  of  by  a  separate  demurrer 
by  the  defendants  against  whom  no  cause  of 
action  is  stated  in  the  complaint  Berkshire 
V.  Sbultz,  25  Ind.  527.  The  demurrers  were 
by  all  the  defendants,  naming  them,  and 
then  read:  "Demurs  Jointly,  as  well  as  sep- 
arately and  severally,  to  the  first,  second,  and 
third  paragraphs  of  the  complaint,  and  to 
each  of  them  separately,  and,  for  cause,  says 
that  neither  of  said  paragraphs  states  facts 
sufficient  to  constitute  a  cause  of  action."  In 
Carver  v.  Carver,  97  Ind.  497,  the  demurrer, 
on  page  500,  was  as  follows:  "The  defendents 
Bei>arately  and  severally  demur  to  the  Brat 
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and  second  paragraphs  of  the  plalntliTB  com- 
plaint, and,  for  cause  of  demnrrer,  say  that 
neither  of  said  paragraphs  states  facta  sufS- 
dent  to  constitute  a  cause  of  action  against 
them."  This  court  there  said  of  that  d«nur- 
rer  that  "this  demurrer,  we  think,  is  sep- 
arate as  to  each  paragraph  of  the  complaint, 
but  clearly  Joint  as  to  the  parties.  The  words 
'separately  and  severally'  cannot  be  applied 
both  to  the  separate  paragraphs  and  also 
to  the  defendants.  We  think  they  apply  only 
to  the  separate  paragraphs.  Such  would 
seem  to  have  been  the  intent  of  the  pleader." 
To  the  same  effect  are  Scho(d  Tp.  t.  Gant, 
125  Ind.,  at  page  55S,  25  N.  B.  872,  and  Aztel 
T.  Chase,  83  Ind.  546. 

The  assignment  of  error  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  is  also  joint  by  all  the  ai>- 
pellants  (defendants  below).  A  joint  assign- 
ment of  error  must  be  good  as  to  all  who  join 
therein,  or  it  is  good  as  to  none.  Orton  t. 
Tllden,  110  Ind,  131, 10  N.  B.  036;  Bobbins  y. 
Magee,  96  Ind.  174;  Hlnkle  t.  Shelley,  100 
Ind.  88;  Quick  t.  Brenner,  101  Ind.  230; 
Boyd  T.  Anderson,  102  Ind.  217,  1  N.  B. 
724;  Tucker  v.  Conrad,  103  Ind.  349,  2  N.  B. 
803;  Hochstedler  v.  Hochstedler,  108  Ind. 
606, »  N.  E.  467;  Walker  v.  Hill,  111  Ind.  223, 
12  N.  E.  387;  Sparkliu  v.  Wardens,  etc.,  119 
Ind.  535, 22  N.  E.  8;  Arbuckle  v.  Swim,  123  Ind. 
208,  24  N.  B.  105.  Therefore,  the  question  as 
to  whether  the  complaint  is  bad  as  to  part 
only  of  the  defendants,  for  want  of  sufficient 
facts,  is  not  presented  by  the  record.  But 
whether  each  paragraph  thereof  states  facts 
sufficient  as  to  all  the  defendants  is  pre- 
sented. 

Numerous  judgments  are  alleged  to  have 
been  recovered  by  the  five  plaintiffs  against 
diflterent  ones  of  the  defendants.  A  fraudu- 
lent conveyance  of  real  estate  Is  alleged  to 
have  been  made  by  the  defendant  Wesley 
Armstrong  and  his  wife  to  certain  other  de- 
fendants named;  another,  by  Abner  D.  Arm- 
strong and  wife  to  certain  of  the  defend- 
ants; and  another,  by  Alvln  Armstrong  to 
the  defendants  Edward  C.  Stannard,  Jere- 
miah Stannard,  and  Frank  O.  Stannard,  who 
were  then  defendants  in  the  cause.  Their 
demurrer  for  misjoinder  of  causes  having 
been  sustained,  they  were  taken  out  of  the 
case  and  the  alleged  fraudulent  conveyance 
to  them;  and  Abner  D.  Armstrong  and  Jen- 
nette,  bis  wife,  have  dismissed  the  appeal 
as  to  themselves,  and  no  question  raised  by 
them  In  the  assignment  of  errors  or  by  the 
briefs  will  be  further  noticed. 

It  Is  first  contended  that  each  one  of  these 
alleged  fraudulent  conveyances  constituted  a 
separate  and  distinct  cause  of  action.  That 
would  not  make  the  facts  Insufficient  to  con- 
stitute a  cause  of  action.  The  remedy  was 
a  motion  to  separate  the  causes  of  action  in- 
to separate  paragraphs,  as  all  three  of  the 
alleged  fraudulent  conveyances  were  em- 
braced in  each  paragraph  of  the  complaint. 
W«  need  and  do  not  decide  whether  they 


constituted  separate  causes  of  action  or  not, 
as  that  question  Is  not  presented  by  the  rec- 
ord. 

It  is  contended  that  neither  paragraph  of 
the  complaint  is  good,  because  it  does  not 
appear  therefrom  that  all  the  plaintiffs  were 
jointly  Interested  in  the  cause  of  action. 
Separate  creditors  may  maintain  a  joint  ac- 
tion to  set  aside  a  fraudulent  conveyance 
made  by  their  common  debtor,  and  to  sub- 
ject the  property  thus  conveyed  to  the  satis- 
faction of  their  several  debts.  The  joint  in- 
terest they  have  in  obtaining  relief  from  the 
fraud,  and  subjecting  the  property  fraudu- 
lently conveyed  to  the  payment  of  the  debts 
of  the  defendant,  gives  them  such  a  joint 
interest  as  enables  and  entitles  them  to  main- 
tain such  an  action,  though  their  claims  or 
debts  are  separate  and  distinct  Doherty  v. 
Holllday,  137  Ind.  282,  82  N.  E.  315,  and  36 
N.  E.  907;  EUiott  v.  Pontius,  136  Ind.  641, 
85  N.  E.  662,  and  36  N.  B.  421,  and  cases 
there  cited. 

But  it  is  contended  that  the  plaintiffs  do  not 
all  a]n)ear  to  be  interested  In  all  of  the  cause 
ot  action  stated  in  the  several  paragraphs 
of  the  complaint  It  is  settled  law,  as  ap- 
pellants' learned  counsel  contend,  that  the 
complaint,  to  be  good,  must  state  a  cause  of 
action  in  favor  of  ail  of  the  plaintiffs.  Berk- 
shire v.  Sbultz,  supra;  Llppard  v.  Edwards, 
39  Ind.  165;  Maple  v.  Beach,  43  Ind.  51; 
Parker  t.  Small,  68  Ind.  848;  Harris  v.  Har- 
ris, 61  Ind.  117;  Brumfield  ▼.  Dro<^  101 
Ind.  100;  Brown  v.  Crltchell,  110  Ind.  81,  7 
N.  E.  888,  and  11  N.  B.  486.  And  it  must 
further  appear  from  the  complaint  that  their 
Interests  are  joint— that  each  plaintiff  is  in- 
terested in  the  relief  asked  by  the  others,  or 
some  part  of  it  Elliott  v.  Pontius,  supra, 
and  cases  there  cited. 

There  were  three  conveyances  alleged  in 
the  complaint  to  hare  been  fraudulently 
made,— one  by  Wesley  Armstrong  and  his 
wife,  one  by  Abner  D.  Armstrong  and  his 
wife,  and  one  by  Alvln  B.  Armstrong.  It 
was  alleged  that  plaintlfr  Moses  F.  Dunn 
had  recovered  a  judgment  against  the  de- 
fendants Wesley  Armstrong,  Abner  D.  Arm- 
strong, Alvln  B.  Armstrong,  and  Noah  Arm- 
strong for  $1,321.08;  that  the  plaintiff  Na- 
than Jackson  had  recovered  one  judgment 
against  Alvln  and  Abner  Armstrong,  for 
$633.74;  and  another,  for  $925,  against  Ab- 
ner Armstrong;  another,  for  $430.35,  against 
Wesley  and  the  appellant  Wallls  Craig, 
whom  the  court  found  to  be  surety  for  the 
other  defendants  thereln.—and  it  is  alleged 
that  he  paid  off  said  judgment;  and  said 
Jackson  recovered  another  judgment  for 
$551.65,  against  Wesley  S.  Armstrong  alone. 
The  plaintiff  Caroline  M.  Berry  recovered  a 
judgment  for  $231.29  against  Noah  and  Wes- 
ley S.  Armstrong.  The  plaintiff  Alfred  F. 
Berry  recovered  a  judgment  for  $475.95 
against  Noah  and  Wesley  Armstrong;  and 
he  recovered  another  judgment,  for  $432.00, 
against  Alvln  and  Abner  Armstrong.    These 
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judgments,  or  the  debts  on  which  they  were 
fonnded,  were  In  existence  when  the  alleged 
fraudulent  conveyances  were  made.  80  that 
It  will  be  seen  that  each  one  of  the  alleged 
judgment  creditors  had  a  Judgment  In  which 
Wesley  S.  Armstrong  was  either  one  of  the 
judgment  defendants  or  the  sole  judgment 
defendant  Wallla  Gralg,  who  was  surety  In 
one  of  the  jadgments  recovered  by  Nathan 
Jackson,  and  who  bad  paid  It  off  for  the 
principals,  Wesley  and  Abner,  was  interested 
In  reaching  the  property  of  Wesley  fraudu- 
lently conveyed,  and  therefore  had  a  right  to 
join,  aa  he  did,  with  the  other  plaintiffs,  In 
seeking  to  set  aside  said  fraudulent  convey- 
ance. Therefore,  all  of  the  plalntiffa  were 
Interested  jointly  and  alike  in  at  least  a 
part  of  the  relief  sought  In  the  complaint  It 
is  settled  that  if  the  facts  stated  in  the  com- 
plaint entitle  the  plaintiffs  to  any  relief,  a 
demurrer  for  want  of  sufficient  facts  should 
be  overruled.  Bennett  v.  Preston,  17  Ind. 
291;  Culbertson  v.  Munson,  104  Ind.  451,  4 
N.  B.  57;  School  Tp.  v.  Hay,  107  Ind.  851, 
8  N.  E.  220;  Railroad  Co.  v.  Van  SUke,  107 
Ind.  480,  8  N.  E.  269.  There  was  therefore 
no  error  In  overruling  the  demurrer  for  want 
of  soffident  tacts.  The  same  rule  applies 
to  the  assignment  of  error  here  that  the  com- 
plaint does  not  state  facts  sufficient 

The  substance  of  the  special  finding  is: 
That  the  appellee  Dunn,  on  August  29,  1892, 
commenced  an  action  In  the  Lawrence  cii^ 
cult  ooort,  the  venue  of  which  was  changed 
on  application  of  the  defendants  to  the  Mon- 
roe circuit  court;  and  on  October  26,  1892, 
be  recovered  a  judgment  (on  his  note  exe- 
cuted October  1,  1889,  by  the  defendants 
therein)  against  the  defendants  Alvin  Arm- 
strong, Abner  Armstrong,  Noah  Armstrong, 
and  Wesley  S.  Armstrong  for  $1,308  and 
costs  (a  transcript  of  which  was  filed  in  the 
clerk's  office  of  Lawrenoe  county  on  October 
29,  1892),  and  caused  an  execution  to  be  Is- 
sued on  said  judgment  by  the  clerk  of  the 
Monroe  circuit  court  on  Octobrar  31,  1892, 
to  the  sheriff  of  Lawrence  county,  which 
came  to  the  hands  of  said  sheriff  on  Novem- 
b»  2, 1892;  and  that  said  sheriff,  on  Novem- 
ber 18,  1892,  returned  said  execution  nulla 
bona.  That  the  plaintiff  Nathan  Jadcson 
duly  recovered  a.judgment  on  November  23, 
1892,  In  the  Lawrence  circuit  court  against 
Alvln  and  Abner  Armstrong  for  $633.74;  and 
on  November  23,  1892,  he  recovered  another 
Judgment  in  said  court  against  Abner  Arm- 
strong for  $925,  with  costs;  and  on  Novem- 
ber 23,  1802,  he  recovered  another  Judgment 
in  said  court  against  Wesley  S.  Armstrong, 
Abner  Armstrong,  and  the  plaintiff  herein, 
Wallis  Craig,  for  $430.35  and  costs,  said  Wal- 
Us  being  surety  for  said  other  defendants 
In  said  Judgment;  and  on  February  23,  1893, 
said  Wallis  Craig  paid  said  judgment  and 
costs  in  full,  amounting  to  $430.80;  and  on 
November  23,  1892,  said  Jackson  recovered 
another  Judgment  in  said  court  against  Wes- 
ley Armstrong  for  $551.65  and  costs.      That 


<m  November  2^  1892,  the  plalnttfl  herein, 
Alfred  F.  Berry,  recovered  a  Judgment  In 
said  court  against  Alvin  and  Abner  Arm- 
strong for  $432.60  and  costs;  and  said  Al- 
fred, on  the  same  day,  recovered  a  judgment 
in  said  court  against  Noah  and  Wesley  Arm- 
strong for  $475.95  and  costs.  That  on  the 
same  day,  in  the  same  court,  plaintiff  herein, 
Caroline  M.  Berry,  recovered  a  jndgment 
against  Noah  and  Wesley  Armstrong  for 
$231.29  and  costs.  That  all  said  judgments 
were  founded  on  promissory  notes  payable 
without  relief,  and  the  said  judgmoits  were 
rendwed  collectible  without  relief  from  valu- 
ation and  appraisement  laws,  and  said  notes 
were  all  due  prior  to  the  2lBt  day  of  Sep- 
tember, 1892.  That  executions  were  duly  is- 
sued on  them  to  the  sheriff  of  said  Lawrenoe 
county,  and  by  him  returned  nulla  bona 
aboDt  the  same  time  the  execution  on  the  first 
judgmentabove'namedwassoretumed.  That 
on  September  21,  1892,  the  defendant  herein, 
Wesley  8.  Armstrong,  was  the  owner  in  fee 
simple  of  a  large  body  of  land  situate  in  said 
Lawrence  county,  all  of  which  is  parUculariy 
described,  containing  646  acres.  And  that 
on  that  day  he  and  his  wife  and  codefendant 
Clementine  Armstrong,  tor  the  purpose  and 
with  the  Intent  to  cheat  hinder,  delay,  and 
defraud  his  creditors,  conv^ed  said  lands  to 
one  Virgil  V.  Boone,  as  trustee  for  the  pur- 
pose of  reoonveying  said  lands  to  said  Clem- 
entine Armstrong,  wife  of  said  Wesley,  for 
the  colorable  consideration  of  one  dollar,  but 
for  no  actual  consideration  whatever;  and  on 
the  same  day  said  Boone  (defendant  herein), 
in  furtherance  of  said  fraudulent  intent  'or 
no  actual  consideration,  conveyed  said  lands 
to  said  Clementine  Armstrong.  That  on  the 
same  day,  said  Abner  D.  Armstrong  was  the 
owner  In  fee  simple  of  another  large  body 
of  land,  situate  In  said  Lawrence  county, 
containing  in  all  962V^  acres,  more  or  less. 
That  on  said  day,  said  defendant  Abner  D. 
Armstrong  and  his  wife  and  codefendant  Jen- 
nette  Armstrong,  for  the  fraudulent  purpose 
to  cheat  hinder,  delay,  and  defraud  the  cred- 
itors of  said  Abner  t>.,  conveyed  said  lands 
to  Virgil  V.  Boone,  with  the  understanding 
that  said  Boone  was  to  reconvey  the  said 
lands  to  the  said  Jennette  Armstrong,  wife 
of  said  AbuOT  D.,  for  said  fraudulent  pur- 
pose, and  for  the  colorable  consideration  of 
one  dollar,  and  no  other. consideration  what- 
ever; and  said  BoMie,  with  fuU  knowledge 
of  said  fraudulent  purpose,  did  reconvey  said 
lands  to  said  Jennette  Armstrong,  for  no 
other  consideration  than  the  colorable  con- 
sideration of  one  dollar.  That  Clementine 
Armstrong  was  the  daughter  of  Noah  Boone, 
now  deceased,  and  that  she  was  married  to 
the  defendant  Wesley  8.  Armstrong  on  the 

day ,  1847,  and  has  continued  to 

live  with  him  as  his  wife  to  the  present  date 
in  said  Lawrence  county,  Ind.  That  the  de- 
fendant Jennette  Armstrong  was  the  daugh- 
ter of  Noah  Boone,  deceased,  and  was  mar- 
ried to  her  codefendant  Abner  D.  Armstrong 
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on  the  — —  day  of  ■■  ■  ,  1862,  and  iliice 
that  date  to  tbe  present  time  has  lived  wltb 
Itli»  as  his  wife  In  said  Lawrence  county. 
Tltut  Noah  Boone,  the  father  of  Clementine 
and  Jennette,  died  In  Lawrence  county,  Ind., 
June,  1862,  Intestate,  learing  a  large  person^ 
■1  estate,  and  about  1,300  acres  of  land,  and 
a  widow,  Jane  Boone;  and  that  in  the  fall 
of  1847  Bald  Noah  Boone  gave  his  said  daugh- 
ter Clementine  $S00  In  cash,  which  said 
Clementine  at  the  time  turned  over  to  her 
said  husband,  Wesley  S.  Armstrong,  as  a 
gift,  without  any  agrreement  whatever  to  pay 
the  same  back  or  in  any  way  account  for  the 
same,  but  to  have  and  hold  the  same  as  his 
own.  That  In  July,  1853,  said  Noah  Boone 
gave  his  said  daughter  Jennette  $500  In  cash, 
which  she  at  the  time  turned  over  to  her 
said  husband,  Abner  D.  Armstrong,  as  a  gift, 
without  any  agreement  whatever  to  pay  the 
same  bade,  but  to  have  and  to  hold  the  same 
as  his  own.  That,  after  the  death  of  said 
Noah  Boone,  his  son  Daniel  Boone  adminis- 
tered on  said  estate,  and  that  said  Clemen- 
tine and  Joinette  each  received  from  said  ad- 
ministrator $1,095.22  as  their  respective 
shares  in  said  estate  In  the  year  1S62.  That 
each  of  said  wives,  Jennette  and  Clementine 
Armstrong,  handed  over  to  their  respective 
husbands,  Abner  D.  and  Wesley  S.  Arm- 
strong, said  money  as  a  gift,  without  any 
agreement  whatever  to  pay  the  same  back  or 
In  any  way  to  account  therefor,  but  to  have 
and  hold  tbe  same  as  their  own,  respectively. 
That  said  Clementine  and  Jennette,  with  the 
consent  of  their  husbands,  in  the  fall  of  1802, 
aMi  their  Interests  in  the  real  estate  of  their 
deceased  father  to  Daniel  Boone  and  VIrgll 
V.  Boone^  for  $1,767.70  each,  which  amounts 
were  then  or  soon  thereafter  received  by 
them,  but  they  did  not  execute  deeds  for  tbe 
same  until  January  31,  1863.  That  said 
wives  each  handed  her  said  amotmt  so  re- 
ceived by  her  for  her  Interest  In  her  father's 
real  estate  over  to  her  husband  as  a  gift, 
without  any  agreement  whatever  to  pay  the 
same  back  or  in  any  way  to  account  for 
the  same.  That,  at  the  time  of  the  execu- 
tion of  tbe  deed  aforesaid  to  said  Clemen- 
tine and  Jennette  Armstrong,  said  Wesley  S. 
Armstrong  was  the  owner  of  pa-sonal  prop- 
erty to  tbe  value  of  $1,000,  and  was  also 
the  owttOT  In  fee  simple  of  390  acres  of  real 
estate,  free  of  incumbrance,  of  the  value  of 
$2,000;  and  that  he  afterwards  turned  all  this 
property  over  to  bis  creditors,  except  $545 
worth  thereof  he  held  as  his  exemption,  pre- 
ferring his  creditors  so  long  as  his  property 
lasted;  and  on  September  21,  1892,  said  Ab- 
ner D.  Armstrong  was  the  owner  of  personal 
property  to  the  value  of  $3,800,  and  also  tbe 
owner  of  an  undivided  one-half  interest  in 
976  acres  of  land,  with  a  mortgage  thereon 
of  $8,000  and  interest,  which  land  was  of  tbe 
value  of  $10,000.  That,  since  said  Septem- 
btf  21st,  he  has  turned  over  all  his  personal 
property  to  his  creditors  except  $580,  which 
be  claimed  as  his  exemption.    That  he  stiU 


holds  his  Interest  In  tbe  876  acres  of  land 
subject  to  be  sold  to  pay  these  creditor  plain* 
tuts.  That  Alvln  Armstrong  was  the  owner 
of  personal  property  on  said  September  21st 
of  the  value  of  $4,000,  and  real  estate  of  the 
value  of  $5,000,  in  his  individual  name,  on- 
incumbered,  and  an  undivided  one-half  in- 
terest in  the  976  acres  of  land  aforesaid,  of 
the  value  of  $10,000,  ivlth  a  mortgage  of  $8,- 
000  thereon.  That  all  of  said  personal  prop- 
erty,  as  w^  as  his  Individual  real  estate, 
he  turned  ovw  to  preferred  creditors,  and 
that  his  interest  in  the  976  acres  Is  still  in 
his  name,  and  subject  to  the  payment  of 
plaintiffs'  Judgments;  and  that  Noah  Arm- 
strong was  the  owner  of  personal  property 
of  the  value  of  $2,500,  and  real  estate,  300 
acres,  unincumbered,  of  the  value  of  $2,600; 
and  that  the  entire  amount  of  this  was  turn- 
ed over  to  preferred  creditors.  That  they 
were  the  owners  of  this  property  September 
21,  1892,  and  have  turned  It  over  to  their 
creditors  other  than  plaintlfFs  since  said  date. 
That  said  defendants,  on  said  21st  day  of 
September,  1892,  conveyed  and  transferred 
all  of  their  real  estate  as  set  forth  above, 
and  held  no  real  estate  whatever,  nor  did 
either  of  them  have  or  hold  any  real  estate 
in  their  own  names  except  the  defendants 
Abner  Armstrong  and  Alvln  Armstrong,  who 
then  owned  In  fee  simple  in  Lawrence  coun- 
ty, Ind.,  about  1,000  acres  of  land,  which  is 
now  and  was  September  21,  1892,  incum- 
bered with  a  mortgage  executed  to  the  state 
of  Indiana  by  said  Abner  and  Alvln  Arm- 
strong, for  the  sum  of  $8,000,  providing  for 
8  per  cent  Interest  and  attorney's  fees,  and 
which  mortgage  was  executed  by  Abner  and 
Jennette  Armstrong,  his  wife,  and  by  Alvln 
and  Arle  Armstrong,  his  wife;  and  that  said 
mortgage  was  executed  July  26,  1892,  and  Is 
unpaid;  and  that  said  lands  are  mortgaged- 
for  near  their  full  value,  th^  being  known 
a»  the  "Noah  Boone  Lands,"  and  owned  by 
Abner  and  Alvln  Armstrong  Jointly,  and  Is  a 
dltCerent  and  separata  parcel  of  land  from 
any  of  the  lands  mentioned  In  any  of  the- 
special  findings  herein.  That  at  the  datn  or 
said  conveyances,  to  wit,  September  21,  1802,. 
made  for  tbe  fraudulent  purposes  aforesaid, 
the  said  defendants  Wesley  S.  Armstrong, 
Abner  Armstrong,  Alvln  Armstrong,  and 
Noah  Armstrong  were  all  and  each  of  them' 
In  the  possession  and  owners  of  personal 
property  consisting  of  stock  horses,  cattle, 
sheep,  hogs,  grain,  and  bay,  of  the  value  of 
$6,000;  and  at  said  date,  and  after  the  com- 
mencement of  the  said  action  of  said  Moses 
P.  Dunn  and  that  of  said  Nathan  Jackson, 
and  after  the  service  process  therein,  the  said 
defendants  Abner,  Wesley  S.,  Alvln,  and 
Noah  Armstrong  sold  and  disposed  of  the 
same,  and  applied  no  part  of  the  proceeds  of 
said  property  to  the  payment  of  the  debts 
then  long  due  and  owing  to  these  plalntlOSs, 
leaving  no  property  on  hand  out  of  which 
the  plaintiffs  oould  collect  thetr  said  claims 
and  debts,  or  any-  part  thereof.    That  said 
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salM  of  an  of  aald  personal  property  by  aald 
Wesl^  S.,  Abner  D^  Alrln,  and  Noah  Arm- 
Btrong  were  made  for  the  fraudulent  purpose 
and  with  the  intent  to  cheat,  hinder,  delay, 
and  defraud  these  plalntuts,  Moses  F.  Dunn, 
Natlian  Jackson,  Caroline  M.  Berry,  Alfred  F. 
Berry,  and  Wallls  Craig,  and  each  of  them, 
out  of  their  said  debts.  That  at  the  time  the 
several  suits  by  the  plaintiffs  were  begun 
against  the  defendants,  and  the  rendition  <^ 
the  several  judgments  thereon,  and  at  the 
time  of  making  the  conveyances  complained 
of  in  this  suit,  and  long  prior  thereto,  the  de- 
fendants Wesley  S.,  Abner,  Alvin,  and  Noah 
Armstrong  were  each  of  them  greatly  indebt- 
ed and  in  failing  circumstanoes,  of  which 
ttLCta  said  defendants  Clementine  and  Jen- 
oette  Armstrong  had  full  knowledge. 

The  conclusions  of  law  stated  are  that  the 
plaintiffs,  and  each  of  them,  are  entitled  to 
the  relief  prayed  for  in  their  complaint,  and 
are  entitled  to  have  the  interests  of  Abner 
and  Wesley  S.  Armstrong  in  the  lands  men- 
tioned and  described  in  the  complaint,  the 
description  of  which  Is  again  set  out,  sub- 
jected to  the  payment  of  the  Judgments  men- 
tioned In  their  complaint.  In  the  order  of 
their  priority,  and  to  hare  said  convey- 
ances, and  each  of  them,  vacated  and  set 
aside  as  fraudulent.  The  (wly  objections 
pointed  out  in  appellants'  brief  to  these  con- 
clusions of  law  are  the  same  as  those  urged  to 
the  sufficiency  of  the  several  paragraphs  of 
the  complaint  Appellants'  counsel  say  that 
"a  conclusion  of  law  that  the  plaintiffs, 
and  each  of  them,  are  entitled  to  have  the 
Interest  of  Abner  Armstrwig  and  Wesley  S. 
Armstrong  In  the  lands  contained  in  the 
complaint  subjected  to  the  payment  of  their 
Judgments  in  the  order  of  their  priority,  and 
to  have  said  conveyances  set  aside,  •  •  • 
is  too  much  for  at  least  some  of  the  plain- 
tiffs; for,  as  we  have  said  heretofore  In  ref- 
erence to  the  complaint,  plaintiff  Dunn  is 
the  only  one  who  has  a  single  Judgment 
against  the  four  Judgment  defendants,  and 
Caroline  M.  Berry  has  no  claim  upon  or 
lien  against  Abner  Armstrong,  she  having 
but  a  single  Judgment,  which  Is  against 
Wesley  and  Noah  Armstrong.  Neither  has 
Alfred  Berry  any  one  Judgment  against 
Wesley  and  Abner  D.  Armstrong.  How, 
then,  could  the  court  conclude  from  the  facts 
found  that  the  plaintiffs,  and  each  of  them, 
were  entitled  to  the  sale  on  their  Judgments 
of  the  lands  of  both  Wesley  S.  and  Abner 
Armstrong?"  It  is  a  sufficient  answer  to 
this  objection  to  say  that  these  conclusions 
of  law  only  authorize  the  relief  prayed  for 
In  the  complaint;  and  the  relief  prayed  for 
In  the  complaint  was  not  that  the  lands  of 
one  of  the  alleged  fraudulent  grantors  be 
subjected  to  the  payment  of  a  Judgment  or 
Judgments  against  the  other.  The  conclu- 
sion of  law  is  that  the  lands  found  to  be 
fraudulently  conveyed  "be  subjected  to  the 
payment  of  the  Judgments  mentioned  In  the 
complaint,  in  the  order  of  their  priority." 


Under  the  drcnmstances,  this  ia  a  very  awk- 
ward expression,  but  it  falls  very  far  short 
of  showing  that  the  court  intended  to  con- 
clude, OS  a  matter  of  law,  that  lands  frandn- 
lently  conveyed  by  one  of  the  defendants 
should  be  subjected  to  the  payment  of  a 
Judgment  against  another,  or  that  such  lands 
should  be  subjected  to  the  payment  of  a 
Judgment  to  which  the  owner  of  the  land 
was  a  stranger.  The  language  "payment  of 
the  Judgments  mentioned  in  the  complaint 
in  the  order  of  their  priority"  indicates  the 
direct  contrary.  It  indicates  the  intention 
to  subject  the  land  to  payment  of  Judgments 
where  there  was  priority  of  right  or  lien 
thereon  between  the  Judgments  to  be  paid. 
There  could  be  no  such  right  or  lien  of  a 
Judgment  against  land  that  the  Judgment 
defendant  never  owned  and  never  had  an  in- 
terest In.  Besides,  the  whole  record  shows 
that  there  was  no  thought  of  subjecting 
lands  to  the  payment  of  a  Judgment  or  Judg- 
ments to  which  the  owner  of  the  land  was 
not  a  party,  and  to  which  he  was  a  stranger. 

The  appellants'  counsel  do  not  place  their 
chief  reliance  on  this  point  for  a  reversaL 
They  principally  rely  on  their  motion  for  a 
new  trial,  contending  that  there  was  no  evi- 
dence whatever  to  prove  some  of  the  essen- 
tial facts  found  in  the  special  finding;  and. 
In  support  of  this  contention,  they  refer  to 
and  discuss  the  evidence  at  great  length. 
But  the  evidence  is  not  In  the  record.  There 
is  la  the  transcript  what  purports  to  be  a 
bill  of  exceptions.  Incorporating  the  long- 
hand manuscript  of  the  evidence  and  Its  In- 
cidents, but  It  nowhere  appears  in  the  tran- 
script that  such  bill  of  exceptions  was  ever 
filed  in  the  clerk's  office.  Under  such  dp- 
cumstances,  it  cannot  be  considered  as  a 
part  of  the  record.  Shulse  r.  McWUlIams, 
IM  Ind.  612,  8  N.  D.  243;  Loy  v.  Loy,  OO 
Ind.  404;  Stewart  v.  State,  113  Ind.  605,  16 
N.  B.  186;  Downey  v.  Head,  138  Ind.  503,  38 
N.  H.  169;  Board  v.  Huffman,  134  Ind.  1,  31 
N.  H.  670;  Gulrl  v.  GUlett,  124  Ind.  501,  24 
N.  B.  1036;  Shewalter  t.  Bergman,  132  Ind. 
656,  27  N.  B.  169. 

There  Is  no  discussion  of  the  alleged  error 
in  overruling  the  appellants'  motion  for  a 
venire  de  novo  in  appellants'  brief,  and 
therefore  the  error,  if  any,  there  was  com- 
mitted in  said  ruling,  is  waived  by  the  Kfi- 
pellants. 

There  being  no  available  emv  assigned, 
the  Judgment  la  affirmed. 


(13  Ind.  App.  no 

CHICAGO  ft  S.  B.  RY.  CO.  ▼.  WOODARD. 

(AppeUate  Court  of  Indiana.     Oct  11,  1895.) 

Railroad  Companies  —  Oblioatios  to  Fbkos  — 
Plbadiko— SurrioiSNOT  or  Evidbnos. 
1.  A  complaint  in  an  action  before  a  }n»- 
Hee  of  the  peace  is  safficient  if  it  contains 
enough  to  apprise  tlie  defendant  of  the  nature  of 
the  demand,  and  is  such  that  a  judgment  there- 
on will  bar  another  action  for  the  same  clBiin. 


Digitized  by 


Google 


iDd.) 


MAGNUSON  0.  STATE. 


545 


2.  Where  plaintiff  testified  that  he  served 
a  notice  in  writing,  of  his  intention  to  construct 
a  fence  on  defendant's  ritrht  of  way,  on  one  of 
defendant's  agents,  whose  name  he  did  not  re- 
member, but  who  claimed  to  be  defendant's 
agent  at  the  place  of  service,  and  there  was 
no  contradictory  testimony  for  defendant,  a 
finding  that  the  notice  was  served  is  sufficiently 
supported. 

3.  Where  plaintiff  identified  the  biU  of  par- 
ticulars introduced  in  evidence  as  a  copy  of  the 
itemized  statement  of  the  costs  to  him  of  the 
erection  of  a  fence  on  defendant's  right  of  way 
served  by  him  "on  the  company,"  giving  the 
agent's  name,  that  service  was  sufficientiy 
shown,  in  the  absence  of  any  proof  to  the  con- 
trary by  defendant. 

Appeal  from  circuit  court,  Clinton  county; 
Samuel  H.  Doyal,  Judge. 

Action  by  Edwin  A.  Woodard  against  tbe 
Ohicago  &  Southeastern  Railway  Company  to 
recover  for  the  construction  of  a  fence  on  de- 
fendant's right  of  way  where  it  abutted  on 
plaintiff's  land.  There  was  Judgment  for 
plaintiff,  ttom  wMch  defendant  appeals.  Af- 
firmed. 

W.  R.  Crawford  and  Bayless  &  Guentber, 
for  appellant    A.  I.  Shelby,  for  appellee. 

REINHARD,  O.  J.  This  action  was  com- 
menced before  a  Justice  of  the  peace.  The 
appellee  sues  to  recover  of  the  appellant 
$113.50,  and  $25  attorney's  fee,  for  construet- 
ing  a  fence  along  the  appellant's  right  of  way 
where  It  abuts  on  the  appellee's  land.  Rev. 
St  1894,  §  5324  (Elliott's  Supp.  S  1078;  Acts 
1885,  p.  224,  t  2).  The  cause  was  appealed 
to  the  Boone  circuit  court,  where  the  venue 
■was  changed  to  the  court  below.  In  the 
trial  court  tbe  appellant  demurred  to  tbe  com- 
plaint which  demurrer  was  overruled,  and 
the  appellant  excepted.  This  ruling  Is  as- 
signed as  error.  A  complaint  in  an  action 
before  a  Justice  of  the  peace  is  sufficient  If  It 
contain  sufficient  substance  to  apprise  tbe  de- 
fendant of  the  nature  of  the  demand,  and  is 
such  that  a  Judgment  thereon  will  bar  an- 
other action  for  the  same  claim.  MUhollin  r. 
Fuller,  1  Ind.  App.  58,  27  N.  B.  Ill;  Watson 
V.  Oonwell,  3  Ind.  App.  518,  30  N.  H.  5;  Clif- 
ford v.  Meyer,  6  Ind.  App.  633,  34  N.  B.  23. 
We  have  examined  the  complaint  and  think, 
when  it  is  tested  by  tbe  rule  above  stated,  it 
fully  answers  the  necessary  requirements. 
The  court  did  not  err  In  overruling  tbe  de- 
murrer. 

The  only  remaining  error  relied  upon  is  the 
overruling  of  the  motion  for  a  new  trial.  It  Is 
urged  that  the  evidence  is  InsufBcient  to  sup- 
port the  special  finding  in  several  particulars. 
The  statute  requires  that  30  days'  notice  In 
writing  of  the  intention  to  construct  the  fence 
<m  the  part  of  the  landowner  shall  be  served 
on  the  nearest  freight  receiving  and  shipping 
agent  employed  by  the  company.  The  court 
found  that  this  had  been  done.  There  was 
evidence  tending  to  prove  this  fact  The  ap- 
pellee testified  that  be  served  the  notice  In- 
troduced In  evidence  on  the  agent  more  than 
80  days  before  he  proceeded  to  build  the 
fence.  On  cross-examination  he  testified,  In 
Y.4lN.E.no.l8 — 85 


substance,  that  he  did  not  remember  tbe 
name  of  tiie  agent  he  served  the  notice  upon 
at  Lebanon,  but  that  he  claimed  to  be  the 
company's  agent  at  Lebanon.  There  was  no 
testimony  for  the  company  whatever.  If  the 
latter  or  its  agent  at  Lebanon  never  received 
any  notice  such  as  the  appellee  testified  he 
served  upon  him,  or  if  he  was  not  the  near- 
est agent  the  appellant  should  have  made 
proof  of  this  fact  or  shown  some  excuse  for 
not  doing  so.  There  being  some  evidence  of 
notice  on  the  agent,  and  this  evidence  being 
entirely  unexplained  or  uncontradicted,  we 
think  the  court  had  ithe  undoubted  right  to 
draw  the  Inference  that  the  notice  was  serv- 
ed as  claimed. 

It  Is  also  contended  that  the  fiindlng  that  the 
appellee  served  a  copy  of  an  Itemized  state- 
ment of  the  cost  of  the  work,  duly  verified, 
upon  the  company's  agent  at  the  nearest  ship- 
ping station,  is  without  support  from  any  evi- 
dence in  the  case.  The  appellant  identified  the 
bill  of  particulars  Introduced  In  evidence,  and 
testified  that  he  served  such  a  notice  "on  tbe 
company."  He  also  stated  upon  cross-exam- 
ination that  the  agent's  name  was  Ulia.  We 
think  this  was  prima  facie  sufficient  proof  of 
the  service  of  the  Itemized  statement  If  the 
company  never  had  such  service,  or  If  tbe 
proper  agent  was  not  served,  the  appellant 
should  have  proved  such  failure  to  make 
proper  service.  We  think  there  was  suffi- 
cient evidence  to  authorize  a  recovery.  The 
statute,  being  remedial  in  Its  nature,  is  enti- 
tled to  a  liberal  conBtmction.  Railway  Co. 
y.  Oascho,  7  Ind.  App.  407,  84  N.  B.  648. 
Judgment  affirmed. 


(13  Ind.  App.  303) 
MAGNUSON  V.  STATE  ex  rel.  JARRBTT. 
(Appellate  Court  of  Indiana.  Oct  11,  1885.) 
Cbiminal  i.iLW— Review  on  AppBAii— Abodubnts 

or  CODNSBI. 

1.  The  supreme  court  cannot  pass  upon  the 
weight  of  evidence  or  credibility  of  witnesses. 

2.  It  was  harmless  error  to  refuse  to  per- 
mit defendant's  counsel  to  comment  upon  tes- 
timony taken  at  the  preliminary  hearing,  and 
offered  in  evidence,  where  the  testimony  was 
immaterial,  and  plaintiff's  attorney  stated  that 
he  disclaimed  any  proof  on  the  subject  to  whicli 
it  related. 

3.  Where  plaintiff's  counsel  commented  on 
the  character  of  defendant,  and  the  court  upon 
objection,  stated  that  he  did  not  understand 
that  there  was  any  evidence  on  that  question, 
but  told  the  jury  that  it  was  for  them  to  deter- 
mine whether  there  was  or  not,  and  plaintiff's 
counsel  repeated  the  remarks,  there  was  reversi- 
ble error. 

4.  Rev.  St  1881,  §  658  (Rev.  St  1894,  I 
670),  providing  that  a  cause  shall  not  be  re- 
versed in  whidi  it  shall  appear  that  the  merits 
of  the  case  have  been  fairly  tried  and  determin- 
ed, does  not  apply  where  the  court  is  unable  to 
say  whether  the  jury  were  or  were  not  influ- 
enced by  improper  remarks  of  the  court  and 
counaeL 

Appeal  from  circuit  court  Noble  county; 
Jos.  W.  Adair,  Judge. 

Prosecution  for  bastardy  by  the  state,  upon 
the  relation  of  Eliza  Jarrett    Tbe  Issue  waa 
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determined  in  favor  of  the  rdator,  and  de- 
fendant appeala    Rerersed. 

a  W.  Welker,  for  appellant  H.  0.  Peter- 
son and  Thos.  M.  Bells,  for  the  State. 

BOSS,  J.  This  was  a  prosecution  for  bos- 
tardy.  Upon  a  trial,  appellant  was  adjudged 
to  be  the  father  of  relatriz's  child,  and  a 
Judgment  in  the  sum  of  $250,  for  its  main- 
tenance, rendered  against  him.  The  only 
specification  of  error  discussed,  of  those  as- 
signed, calls  In  question  the  correctness  of 
the  court's  ruling  in  OTerrullng  appellant's 
motion  for  a  new  trial.  The  learned  coun- 
sel for  appellant  very  earnestly  insists  that 
the  verdict  of  the  Jury  is  not  sustained  by 
sufficient  evidence,  and,  in  support  of  this 
contention,  points  out  several  apparent  incon- 
sistencies in  the  evidence  of  the  relatrlx  upon 
questions  which  are  material  to  a  recovery, 
and  without  which  no  recovery  could  have 
been  had  in  this  case,  and,  on  account  of 
such  apparoit  contradictions,  asks  this  court 
to  disregard  her  testimony  entirely.  In  other 
words,  we  are  asked  to  weigh  the  evidence, 
and  determine  not  only  upon  which  side 
there  is  a  preponderance,  but  also  to  de- 
termine the  credibility  to  be  attached  to  the 
testimony  of  the  witnesses.  This  we  can- 
not do.  The  rule  is  so  firmly  settled  tltat 
this  court  cannot  weigh  the  evidence,  that  we 
cannot  conceive  what  more  can  be  added  to 
make  it  better  understood.  This  court,  it 
should  be  borne  in  mind,  hsa  nothing  before 
it  but  the  record,  where  all  of  the  evidence 
comes  upon  the  same  footing,  and  the  words 
of  one  witness  mean  Jnst  as  much  as  the 
same  words  of  another  witness,  when,  per- 
haps, if  the  witnesses  were  seen  while  they 
testtfled,  their  manner  noted,  their  voices 
heard,  and  the  manner  and  demeanor  wliile 
testifying  observed,  one  might  be  believed, 
and  the  other  wholly  disbelieved.  It  Is  for 
this  reason,  if  no  other,  that  this  court  has 
announced  and  adhered  to  the  rule  that  when 
the  Jury  hearing  the  evidence  have  deter- 
mined the  truth  of  the  controversy,  and  the 
trial  court  has  given  their  verdict  his  ap- 
proval, the  Judgment  will  not  be  reversed,  if 
there  is  any  evidence  to  support  the  verdict 

It  is  next  urged  that  the  court  erred  in  re- 
fusing to  permit  counsel  for  appellant,  when 
making  his  argument  to  the  Jury,  to  read 
to  them,  and  discuss,  a  part  of  the  examina- 
tion of  the  relatrlx  taken  on  the  original 
tiearlng  before  the  Justice  of  the  peace,  and 
introduced  on  the  trial  in  the  circuit  court 
Ordinarily,  it  is  the  privilege  of  counsel  to 
discuss  before  the  Jury  all  of  the  evidence  In- 
troduced on  the  trial,  and,  If  the  court  Inter- 
feres with  such  right  <»:  privilege,  it  Is  such 
a  denial  of  Justice  as  will  warrant  a  reversal 
of  a  Judgment  rendered  against  the  party 
whose  rights  have  been  thus  abridged.  In 
this  instance,  in  view  of  the  evidence  in  the 
case,  and  the  statement  of  counsel  for  ap- 
pellee, made  on  the  trial,  disclaiming  any 


proof  on  the  sobject  to  wlilcb  the  question 
and  answers  related,  and  which  was  an  im- 
material question,  the  refusal  of  the  court 
to  penult  the  reading  and  discussing  of  the 
question  and  answer  referred  to  was  harm- 
less. 

The  last  questlou  discussed  relates  to  the 
misconduct  of  counsel  for  appellee  in  his 
closing  argument  to  the  Jury.  It  appears 
that  counsel,  in  his  closing  argument  in 
speaking  of  the  appellant,  said  that  he  "was 
a  loose-footed  fellow,  and  hasn't  a  foot  of 
land  in  this  county,  and  hasn't  any  habita- 
tion." To  this  statement  of  counsel  the  ap- 
pellant's counsel  objected,  and  requested  the 
court  to  Instruct  appellee's  "counsel  to  de- 
sist from  further  statements  of  a  like  char- 
acter," but  the  court  refused  to  so  admonish 
counsel.  The  court  then  stated  to  counsel 
that  he  did  not  understand  that  there  "was 
any  evidence  of  the  habitation,  or  that  he 
was  loose  footed,"  and  then  said  to  the  Jury: 
"It  will  be  for  you,  gentlemen  of  the  Jury, 
to  determine  whether  the  diaracter  of  the 
witness  is  bad.  Mr.  Peterson  insists,  upon 
his  part  that  there  is  such  evidence,  but  Mr. 
Welker  insists  that  there  is  no  evidence  np- 
on  that  question.  The  Jury  most  determine 
that  question  for  itself."  To  these  state- 
ments of  the  court  the  appellant  also  object- 
ed and  excepted.  Counsel  for  appellee  then 
continued  his  argument  and  was  permit- 
ted by  the  court  to  reiterate  what  he  had 
previously  stated  to  the  Jury,  as  above  set 
out  It  is  the  duty  of  the  trial  Judge  to  see 
that  counsel,  in  argument  do  not  go  outside 
the  evidence  and  record  in  the  case.  And 
if  counsel  make  statements  outside  the  rec- 
ord, and  which  there  is  no  evidence  to  sup- 
port on  objection  frtxn  the  opposing  side  the 
court  should  at  once  requh%  a  retraction  of 
the  statement  and.  If  necessary,  should  in- 
struct the  Jury  to  disregard  such  statement 
It  is  not  for  the  Jury  to  determine  what  evi- 
dence is  before  them,— that  Is  for  the  court; 
the  duty  of  the  Jiury  being  to  determine  from 
the  evidence  what  facts  have  been  proven. 
The  original  statement  of  counsel,  to  which 
appellant  took  exception,  if  corrected  by  the 
statem^it  of  the  court  that  he  did  not  un- 
derstand that  there  was  any  evidence  of 
appellant's  habitation,  or  that  he  was  loose 
footed,  does  not  correct  the  error  in  permit- 
ting counsel  to  reiterate  such  statement  By 
the  permission  thus  granted  by  the  court, 
counsel  impressed  upon  the  Jury  the  im- 
portance of  the  fact  that  appellant  had  no 
permajient  abode  and  was  loose  footed,  and 
for  that  reason  his  testimony  was  not  to  be 
relied  upon,  and  the  possibility  of  his  be- 
ing guilty  of  the  charge  preferred  against  him 
more  probable.  If  there  was  no  evld««ice 
warranting  such  a  statement  by  counsd,  the 
court  should  not  have  permitted  it  to  be 
made,— much  less,  after  appellant's  objection, 
should  the  court  have  permitted  counsel  to 
reiterate  it  While  it  is  very  uncertain  that 
the  language  used  by  the  proaecuting  attor- 
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ney,  in  Itself,  would  have  been  prejudicial, 
taken  in  connection  with  the  statement  of  the 
court,  which  was  more  objectionable  than 
that  of  counsel^  it  is  evident  that  the  jury 
must  have  been  prejudiced  thereby. 

Counsel  for  appellee  call  attmtion  to  sec- 
tion 658,  Rev.  St  1881  (section  670,  Rev.  St 
tSM),  which  provides  that  a  cause  shall  not 
be  reversed,  in  whole  or  in  part,  when  it 
shall  appear  that  the  merits  of  the  case  have 
been  fairly  tried  and  determined  In  the  court 
below,  and  inslBts  that  the  judgment  be 
affirmed.  This  section  of  the  statute  can  be 
made  the  bulwark  behind  which  the  appel- 
late court  can  often  seek  shelter  to  uphold 
a  judgment  which  on  its  face,  and  from  the 
record,  appears  just  and  right;  but  it  should 
never  be  used  for  that  purpose  to  uphold 
a  judgment  which,  from  the  record,  appears 
to  rest  upon  an  unjust  or  uncertain  basis. 
If  this  court  should  say  that  the  Jury  trying 
this  cause  was  not  influenced  by  the  state- 
ment of  counsel  and  the  action  of  the  court, 
we  should  not  hesitate  to  affirm  the  Judg- 
ment; but  knowing,  as  we  do,  that  juries 
are  very  often  Influenced  by  very  trivial  mat- 
ien,  we  are  constrained  to  give  the  appellant 
the  benefit  of  the  doubt  The  question  of 
misconduct  of  counsel  in  the  argument  of  a 
cause  was  carefully  examined  and  fully  con- 
sidered in  an  opinion  by  Reinhard,  C.  J.,  In 
the  case  of  Newspaper  Co.  v.  Pugh,  6  Ind. 
App.  510,  83  N.  E.  991.  Judgment  revised, 
with  instructions  to  sustain  appellant's  mo- 
tion for  a  new  trial 


(13  Ind.  App.  218) 

ANDERSON  v.  BEMENT  et  al. 

(Appellate  Court  of  Indiana.     Oct  9,  18^.) 

Tkespass— Gradino  Hiobwat— Plbadinq. 

1.  An  answer,  in  an  action  for  digging  up 
and  carrying  away  gravel,  alleging  that  defend- 
ant wag  road  anpervisor,  and  tlut  the  gravel 
was  dug  from  within  the  limits  of  a  certain 
road,  and  placed  on  another  part  of  said  road 
within  his  road  district,  for  its  repair,  does  not 
raise  the  qnestion  as  to  whether  defendant  bad 
the  Tight  to  grade  off  the  high  places,  and  de- 
posit the  dirt  in  the  low  places,  on  said  highway. 

2.  To  justify  a  road  supervisor  in  removing 
gravel  from  a  highway,  to  be  deposited  in  low 
places  on  the  same  highway,  the  removal  must 
be  for  the  improvement  of  the  highway,  and 
not  merely  the  replacing  of  the  material  at  the 
remote  pomt 

Appeal  from  circuit  court  La  Porte  coun- 
ty;  Daniel  Noyes,  Judge. 

Action  by  James  L.  Anderson  against  Er- 
nest Bement  and  others  for  wrongfully  dig- 
ging up  and  carrying  away  his  earth  and 
gravel.  A  demurrer  to  the  answer  was  over- 
ruled, and  plaintiff  appeals.    Reversed. 

Weir  &  Weir,  for  appellant  M.  Nye,  for 
appellees. 

GAVIN,  J.  The  appellant  sued  appellee  for 
wrongfully  digging  up  and  carrying  away 
his  earth  and  gravel.  Appellee  answered 
that  he  was  roai  supervisor,  and  dug  the 


gravel  from  within  the  limits  of  a  certain 
road,  and  further  averred  that  he  placed  it 
upon  another  part  of  the  same  road,  within 
his  road  district,  for  Its  repair  and  improve- 
ment The  court  overruled  appellant's  de- 
murrer to  the  answer.  Its  sufficiency  is  the 
only  quesdon  for  our  consideration. 

The  appellant  founds  his  claims  upon  the 
statements  of  the  court  In  Turner  v.  Turn- 
pike Co.,  71  Ind.  647;  while  appellee  insists 
that  the  question  is  "whether  the  supervisor 
had  the  right  to  work  the  highway  by  grad- 
ing off  the  nose,  and  depositing  the  dirt  In 
the  low  places  along  the  line  of  said  high- 
way." The  averments  of  the  answer,  how- 
ever, are  not  sufficient  to  authorize  us  to 
take  the  question  as  presented  by  appellee. 
There  is  nothing  to  show  that  the  gravel 
and  earth  removed  were  taken  to  improve 
or  change  the  grade  of  the  highway  at  the 
place  from  whence  they  were  taken.  For 
aught  that  appears  in  the  pleading,  the  su- 
pervisor simply  opened  up  a  gravel  pit  on 
appellant's  land,  within  the  limits  of  the 
highway,  and  hauled  out  the  material  for 
the  repair  and  improvemnt  of  the  highway 
at  distant  points.  It  is  not,  in  fact,  averred 
that  the  highway,  at  the  place  from  which 
the  gravel  was  taken,  was  within  appel- 
lee's road  district  The  pleading  does  not, 
therefore,  make  the  case  presented  by  coun- 
sel's question. 

As  to  the  right  of  municipal  authorities  to 
take  material  from  within  the  limits  of  s 
highway  at  one  point,  not  for,  nor  as  an  in- 
cident to,  the  improvement  of  the  highway 
at  that  point,  but  for  use  upon  that  or  other 
highways  remote  from  the  owner's  land, 
without  making  compensation  therefor,  the 
authorities  are  at  variance.  Some  distinc- 
tion is  recognized  between  the  rights  of  the 
authorities  over  streets  in  towns  and  cities 
and  country  highways.  Elliott,  Roads  &  S. 
523.  But  we  are  not  now  concerned  with 
that  distinction,  as  it  tends  to  give  to  the 
public  greater  rights  in  streets  than  in  coun- 
try roads.  In  BIssell  v.  Collhis,  28  Mich. 
277,  the  city  officials  were  held  authorized  to 
take  gravel  from  below  grade  on  one  street, 
and  haul  It  out  to  improve  another,  filling 
with  less  valuable  material  the  excavation 
thus  made.  In  line  with  this  case,  Baxter  v. 
Turnpike  Co.,  22  Vt  119;  Adams  v.  Emer- 
son, 6  Pick.  57;  Huston  v.  City  of  Pt  At- 
kinson, 56  Wis.  360,  14  N.  W.  444;  Dennis- 
ton  V.  Clark,  125  Mass.  216.  In  the  case  last 
cited  it  is  said  that  highway,  turnpike,  or 
railroad  offlcials  may,  "for  the  purpose  of  re- 
pairing the  same  highway,  turnpike,  or  rail- 
road, take  earth,  gravel,  or  stones  from  one 
part,  and  deposit  them  on  another,"  and  that 
all  the  highways  within  one  municipal  juris- 
diction are,  for  such  purposes,  to  be  regarded 
as  one.  That  court  erpressly  refused  to  fol- 
low the  statements  of  law  (viewed  as  dicta) 
in  City  of  Delphi  v.  Evans,  36  Ind.  90.  The 
holding  of  this  Massachusetts  case  Is  also 
more  or  less  authoritatively  sustained  by  Al- 
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dricb  T.  Dmry,  8  R.  L  654,  which  Involved 
a  railroad  right  of  way  only;  Chapln  v. 
Railroad  C!o.,  39  N.  H.  664,  ot  the  same  char- 
acter; and  CJole  v.  Drew,  44  Vt  49,  where 
the  right  to  the  grass  was  the  subject  of 
controversy.  City  of  New  Haven  v.  Sargent, 
38  Conn.  50,  decides  only  that  the  city  Is  en- 
titled to  use,  to  grade  one  street,  soil  which 
must  necessarily  be  removed  In  grading  an- 
other sti'eet.  In  Robert  v.  Sadler,  104  N.  Y. 
229,  10  N.  E.  428,  the  court  of  appeals,  after 
reviewing  some  of  these  cases,  with  others 
from  New  York,  declined  to  accede  to  the 
Michigan  doctrine,  and  declared  that  the  mu- 
nicipality could  not  remove,  for  use  in  other 
places,  the  gravel,  etc.,  from  wltiiin  the 
boundaries  of  the  highway,  where  this  re- 
moval was  not  necessary  to,  nor  intended 
for,  the  establishment  of  the  proper  grade  on 
that  part  of  the  highway.  In  Ladd  v. 
French  (Sup.)  6  N.  Y.  Supp.  56,  we  have  a 
case  quite  similar  to  the  one  in  hand,  de- 
cided adversely  to  appellee.  Cotanch  v.  Gro- 
ver,  57  Hun,  272,  10  N.  Y.  Supp.  754,  fol- 
lows the  leading  New  York  case.  Rich  v. 
aty  of  Minneapolis,  37  Minn.  423,  85  N.  W. 
2,  and  Vlliskl  t.  City  of  Minneapolis,  40 
Minn.  307,  41  N.  W.  1050;  Mayor,  etc.,  v. 
Hill,  58  Ga.  595,  are  to  the  same  effect, 
while  Smith  v.  City  Council  of  Rome,  19  Ga. 
89,  seems  to  go  still  further. 

In  Indiana  the  owner  of  the  lands  adjoin- 
ing a  highway  Is  ordinarily  the  owner  of  the 
fee  of  the  highway,  subject  to  the  easement 
of  the  public.  In  City  of  Delphi  v.  Evans, 
36  Ind.  90,  It  is  said:  "The  common  council 
of  a  city  has  the  undoubted  right  to  estab- 
lish the  grade  of  a  street,  and  may  cause  the 
same  to  be  excavated  at  one  point,  and  filled 
at  another;  and  the  earth,  gravel,  or  stone 
excavated  at  one  point  may  he  used  in  mak- 
ing a  fill  at  another  point  in  said  street  But 
the  real  and  substantial  question  in  the  case 
under  consideration  is  this:  Had  the  com- 
mon council  the  power  to  order  or  direct  the 
cutting  down  of  Frank  street  for  the  pur- 
pose of  obtaining  dirt  or  gravel  with  which 
to  fill  up  Washington  street?  We  think  they 
possessed  no  such  power."  In  Turner  v. 
Turnpike  Co.,  71  Ind.  547,  It  is  decided  that 
although,  by  a  lawful  appropriation  a  public 
highway  had  become  the  property  of  the 
turnpike  company,  for  the  purpose  of  main- 
taining and  constructing  its  road  thereon, 
with  a  statutory  provision  authorizing  it  to 
take  from  the  land  so  occupied  stone,  gravel, 
etc.,  for  the  road's  construction,  yet,  under 
the  law.  It  could  not  open  a  gravel  pit  in  the 
highway,  and  haul  out  the  gravel  generally 
upon  its  road,  without  compensating  the 
landowner  therefor.  It  is  further  said  that 
a  road  supervisor  could  not  rightfully  thus 
Interfere  with  the  rights  of  the  owner  of 
the  fee.    In  City  of  Aurora  t.  Fox,  78  Ind. 


1,  it  Is  declared  by  Elliott,  J.,  after  some 
criticism  of  City  of  Delphi  v.  Evans  as  to 
effect  of  irregularities  In  the  proceedings 
making  the  city  a  trespasser:  "The  right  to 
the  soil  of  the  street  remains  in  the  owner 
of  the  fee,  and  the  municipal  corporation  has 
no  right  to  remove  it,  unless  its  removal  be 
necessary  for  the  Improvement  of  the  street. 
The  removal  of  the  soil  for  any  other  pur- 
pose than  that  of  Improving  the  street  is  an 
actionable  wrong,"— although,  "where  there 
Is  a  general  plan  for  the  gradation  and  im- 
provement of  highways.  Intersecting  streets 
and  highways  in  the  vicinity  of  the  one  im- 
proved are  to  he  deemed  parts  of  the  same 
general  plan,  and  soil  may  be  removed  from 
one,  and  placed  upon  another."  Again,  in 
the  same  case:  'The  city,  as  we  have  al- 
ready said,  bad  no  right  to  remove  the  soil, 
unless  It  was  necessary  for  the  Improvement 
of  the  street"  It  is  doubtless  true  that 
some,  at  least,  of  what  was  said  In  the  City 
of  Delphi  and  Turner  Cases,  may  have  been 
mere  dicta,  and  not  conclusive  statements  of 
the  law;  but  taking  all  the  cases  together, 
we  are  of  opinion  that  where  a  road  supervis- 
or digs  up  gravel  or  earth  from  within  the 
limits  of  a  public  highway,  not  for  Its  Im- 
provement at  that  point  nor  for  the  pnrpo.sp 
of  bringing  the  highway  there  to  the  dt 
sired  grade,  but  merely  for  the  purpose  of 
obtaining  material  for  Improving  the  high- 
way at  some  place  remote  from  the  owner's 
land,  the  act  cannot  be  regarded  as  a  proper 
exercise  of  the  municipal  power.  To  Justify 
the  supervisor,  the  removal  must  be  for  the 
Improvement  of  the  highway,  and  not  merely 
the  replacing  of  the  material  at  the  remote 
point.  Vide  EUlott,  Roads  &  S.  523;  2 
Beach,  Pub.  Corp.  i  1145;  2  Dill.  Mun.  Corp. 
§§  687-689.  We  find  nothing  in  sections 
6818,  6830,  or  6832,  Rev.  St  1894,  which 
gives  to  the  supervisor  the  power  essential  ta 
make  this  answer  good.  Judgment  reversed, 
with  Instructions  to  sustain  the  demurrer  to 
the  second  paragraph  of  answer,  with  leave 
to  amend  If  desired. 


(U  Ind.  App.  <W> 
ANDERSON  ▼.  STEPHENS  et  al. 
(Appellate  Court  of  Indiana.     Oct  10.  1895.) 

Appeal  from  circuit  court.  La  Porte  county; 
Daniel  NoyeR.  .Tudge. 

Action  by  James  L.  Anderson  against  William 
Steohens  and  others  for  wrongfully  digging  np 
and  carrying  away  gravel.  Defendants  bad 
Judgment  and  plaintiff  appeals.     Reversed. 

Weir  &  Weir,  for  appellant  M.  Nye,  for  ap- 
pellees. 

GAVIN,  J.  The  questions  involved  In  this 
case  are  similar  to  those  in  Anderson  v.  Be- 
ment  (decided  at  this  term)  41  N.  E.  547.  Upoo 
the  anthority  of  that  case,  this  la  reversed. 
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BVAKSTILLS  &  R.  RT.  CO.  t.  MALOTT. 
(Appellate  Coart  of  Indiana.    Oct  10,  1896.) 

IMJDBT  TO  SbRTAHT— CONTRIBUTOXT  NeOUOBNOB 

— Rbview— Instkdctioss. 

1.  Where  a  complaint  against  a  railroad 
company  for  personal  injury,  by  the  tail  gate 
of  a  oar  whicn  he  was  coupling  (through  a  de- 
fect therein)  falling  on  him,  alleges  that  plain- 
tiff, in  the  line  of  dat7,  jumped  on  the  brake 
beam  of  an  engine,  to  couple  it  vhile  chasing 
such  car  running  down  |^«de,  to  prevent  the 
car  from  colliding  with  one  at  rest  further  down 
the  track,  in  which  there  were  men,  and  also 
contains  a  general  averment  of  freedom  from 
contributory  negligence,  a  demurrer  on  the 
ground  that  the  complaint  shows  contributory 
negligence  on  its  face  is  properly  overruled. 

2.  A  finding  on  conflicting  evidence  will 
not,  on  appeal,  be  disturbed. 

S.  Requested  instructions  sufficiently  cover- 
ad  by  those  already  given  are  properly  refused. 

Appeal  frcm  circuit  court,  Lawrence  coun- 
ty; R.  W.  Miers,  Judge. 

Action  by  Charles  O.  Malott  against  the 
BvansviUe  &  Richmond  Railway  Company 
for  i>er8onaI  Injury.  From  a  judgment  for 
plaintiff,  d^oidant  appeals.    Affirmed. 

W.  R.  Gardiner,  O.  G.  Gardiner,  W.  R. 
Gardiner,  Jr.,  and  R.  N.  Palmer,  for  appel- 
lant  Matson  &  Silea,  for  appellee. 

REINEARD,  C.  J.  Appellee  alleges  in  Us 
complaint  that  he  was  a  conductor  on  a 
freight  train  on  appellant's  railroad;  that, 
while  engaged  in  making  up  a  work  train 
In  the  appellant's  yard  at  Bedford,  he  was 
Injured  by  a  defective  car;  that  be  bad  been 
ordered  by  appellant  to  make  up  said  train, 
to  take  it  to  Seymour,  and  had  also  been  or- 
dered to  take  said  car  (marked  "B.  &  T.  H.," 
and  numbered  "3625")  into  said  train;  that, 
before  he  attempted  to  take  said  car  from 
the  side  track  on  which  It  stood,  be  bad 
placed  upon  the  main  track'  a  certain  coach. 
In  which  the  appellant's  workmen  were  to  be 
conveyed,  and  into  which  a  dozen  or  more 
of  said  workmen  had  gone  to  take  passage 
on  said  train  when  It  was  made  up;  that, 
after  so  placing  said  car,  he  underto<A  to 
take  the  B.  &.  T.  H.  car  from  the  side  track, 
and  place  it  In  said  train,  and  gave  to  one 
Falrchild  (an  engineer  of  appellant's  road, 
and  who  had  been  ordered  by  appellant  to 
help  make  up  said  train)  orders  to  so  place 
said  B.  &  T.  H.  car  on  the  main  track  In 
said  train  and  next  to  said  coach;  and  while 
so  engaged,  without  any  fault  of  said  Fair- 
child  or  of  the  appellee  or  any  of  bis  co- 
employte,  the  B.  &  T.  H.  car  was  started 
down  a  steep  grade  <»  the  main  track  to- 
ward said  coach,  and  toward  the  crossing 
of  the  appellant's  road  and  the  Louisville, 
New  Albany  &  Chicago  Railway,  which  was 
situated  between  where  said  car  started  and 
the  said  coach;  and  to  avoid  a  possible  col- 
lision at  such  crossing  with  the  engines  and 
cars  of  the  Louisville,  New  Albany  &  Chi- 
cago Railway,  and  to  avoid  a  collision  be- 
tfieea  said  B.  &  T.  H.  car  and  said  coach, 


Which  he  avers  would  have  been  dangerou 
to  the  workmen  in  said  coach,  he  Immediate- 
ly gave  orders  to  said  Falrchild  to  run  bU 
engine  after  said  car,  and  overtake  It;  and, 
for  the  purpose  of  securing  said  car  and 
holding  it  so  that  it  would  not  collide  with 
said  coach  or  with  said  engines  and  cars, 
be  did  go  upon  the  brake  beam  of  the  tender 
of  said  engine  which  said  Falrchild  ran  to- 
wards said  B.  &  T.  H.  car,  so  that  he  might 
couple  the  same  to  said  engine  when  it  was 
overtaken,  and  he  rode  upon  said  brake  beam 
safely  until  said  car  was  overtaken,  and  he 
bad  in  his  hand  a  coupling  pin,  ready  to 
couple  said  car  to  the  engine;  but  he  avers 
that  said  B.  &  T.  H.  car  was  out  of  repair, 
in  this:  that  the  end  gate  thereof,  it  be- 
ing a  coal  car,  was  loose  and  not  fastened  to 
said  car,  so  that  when  the  engine  struck 
the  car,  so  as  to  couple  It  to  the  engine  and 
bold  and  stop  it,  the  jar  caused  said  loose 
and  defective  end  gate  to  swing  around  and 
strike  the  appellee  with  great  force  and  vio- 
lence, and  to  crush  him  between  said  end 
gate  and  the  said  tender,  thus  seriously 
wounding  and  bruising  him  about  the  hip; 
etc.;  that  said  car  was  also  defective  in  this: 
that  the  brake  was  broken,  so  that  it  could 
not  be  stopped  except  by  holding  it  by  some 
appliance  outside  of  said  car;  that  be  did 
not  know  of  the  defective  condition  of  said 
car,  but  that  appellant  did  know  it;  that 
the  injuries  happened  because  of  the  negli- 
gence of  appellant  in  permitting  said  car  to 
be  and  remain  out  of  repair,  knowing  it  t(. 
be  so;  and  that  in  all  said  matters  appellee 
was  without  any  fault  or  negligence  on  his 
part 

The  overruling  of  a  demurrer  to  the  com- 
plaint Is  assigned  as  error.  It  is  insisted 
by  the  learned  counsel  for  appellant  that 
the  complaint  is  insufficient  for  the  reason 
that  upon  its  face  it  shows  the  appellee  to 
have  been  guilty  of  contributory  negligence. 
This  negligence,  the  counsel  say,  la  appar- 
ent from  the  conduct  of  appellee  in  jumping 
onto  the  brake  l>eam,  with  a  coupling  pin 
In  one  hand,  and  the  other  necessarily  em- 
ployed In  holding  himself  on,  "thus  riding 
in  a  chase  after  the  car  that  he  had  sent 
down  the  grade  in  the  hope  of  coupling  it  to 
the  engine  while  both  were  under  headway, 
the  possibility  of  the  accomplishment  of 
which  he  does  not  claim."  It  must  be  ad- 
mitted that  the  hazard  necessarily  incurred 
by  the  appellee  in  placing  himself  In  the  posi- 
tion described  in  the  complaint  was  consid- 
erable; and  if  it  appeared  that  he  received 
his  injury  while  In  this  position,  and  as  a 
result  thereof,  there  would  be  much  force  In 
counsel's  argument  that  the  injury  was  due 
in  whole  (x*  in  part  to  the  appellee's  own 
careless  conduct  unless.  Indeed,  the  fact 
that  a  great  emergency  existed,  in  which  the 
safety  of  life  and  property  was  involved, 
and  that  a  sense  of  duty  prompted  him  to 
pursue  this  course,  changed  the  rule.  But 
it  does  not  appear  from  the  complaint  tliat 
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the  appellee's  position  on  the  brake  beam,  or 
the  speed  of  the  engine  In  approaching  the 
car.  In  any  way  contributed  to  the  Injnry. 
On  the  contrary.  It  Is  averred  that  he  rode  on 
the  break  beam  safely  until  the  E.  &  T.  H. 
car  was  overtaken.  For  aught  that  appears, 
the  engine  may  have  been  going  at  a  very 
slow  rate  of  speed,  and  the  appellee  may  have 
been  walking  between  It  and  the  car  when 
the  coupling  was  made.  We  cannot  say  that 
he  would  not  have  been  able  to  make  the 
coupling  In  any  ev(°nt,  e''en  If  the  car  bad 
been  In  good  repair.  We  know  Judicially  that 
coupling  cars  is  a  dangerous  undertaking  at 
best;  and  if  employes  are  to  be  held  guilty 
of  contributory  negligence  because  they  un- 
dertake to  discharge  this  duty  under  danger- 
ous circumstances,  however  negligent  the 
employers  may  have  been,  we  apprehend  thai 
there  could  be  few,  If  any,  recoveries  in  this 
character  of  cases  ot  negligence.  We  thtnk 
the  general  averment  of  freedom  from  con- 
tributory fault  is  not  overcome  by  the  other 
averments  of  the  complaint  The  rule  is 
well  settled  In  this  state  that,  "unless  the 
facts  specifically  stated  clearly  show  that 
there  was  contributory  negligence,  the  gen- 
era] averment  will  rescue  the  complaint  from 
its  assailant"  Railroad  Co.  v.  Spahr,  7  Ind. 
App.  23,  33  N.  B.  446,  and  anthorlties  cited 
on  page  26,  7  Ind.  App.,  and  page  446,  33 
N.  B.  The  court  did  not  err  in  overruling 
the  demurrer  to  the  complaint 

The  remaining  error  assigned  calls  in  ques- 
tion the  sufficiency  of  the  evidence  to  sup- 
pint  the  verdict  The  appellant's  counsel 
contend  that  it  Is  conclusively  shown  by  the 
evidence  that  appellee  had  knowledge  of  the 
defective  condition  of  the  B.  &  T.  H.  car  for 
some  time  prior  to  the  accident,  and  that  he 
was  therefore  negligent  In  attempting  to 
make  the  coupling  under  the  circumstances. 
That  appellee  did  have  information  that  a 
car  similar  to  the  one  by  which  be  was  in- 
jured bad  a  loose  or  broken  end  gate  is  dear- 
ly enough  shown;  but  that  be  knew  it  to  be 
this  identical  oar  is  a  proposition  he  stoutly 
denied  when  testifying  as  a  witness.  Evi- 
dence is  not  wanting  which  tends  to  prove 
that  appellee  was,  In  the  line  of  duty,  en- 
deavoring to  couple  the  E.  &  T.  H.  car  to 
the  locomotive  or  tender,  and  that  he  did  not 
know  the  condition  ot  this  particular  car  at 
the  critical  period;  nor  is  the  undisputed 
evidence  such  as  to  force  the  conclusion  that 
appellee  was  at  fault  in  not  making  an  ex- 
amination of  the  B.  &  T.  H.  car  befm-e  he 
attempted  the  coupling.  Apparently  there 
was  a  great  emergency,  which  required  the 
appellee  to  act  promptly  in  order  to  avoid 
a  serious  collision  with  the  coach  containing 
a  number  of  appellant's  workmen,  and  under 
such  conditions  there  was  no  time  for  ex- 
aminations. While  it  must  be  admitted  that 
tbe  apparent  preponderance  of  the  evidence 
la  such  as  to  convict  the  appellee  of  gross 
recklessness  in  undertaking  to  accomplish  so 
dangerous  a  feat,  if  we  view  the  case  from 


the  appellee's  side,  and  give  fall  credence 
to  his  testimony,  we  cannot  say  that  be  was 
at  ftiult  Tbe  court  and  Jury  heard  both 
sides  of  tbe  evidence,  and,  as  they  bare  de- 
termined tbe  question  of  contributory  n^- 
llgence  in  appellee's  favor,  we  do  not  fed 
warranted  in  disturbing  the  Judgment  for 
this  caiise. 

Objections  are  made  to  some  of  the  In- 
structions given,  but  when  they  are  all  con- 
sidered together,  we  think  they  state  the  law 
applicable  to  the  case  correctly,  and  are  not 
such  as  would  tend  to  mislead  the  Jury.  Nor 
do  we  think  there  was  any  error  in  refusing 
instructions  requested  by  appellant  as  those 
given  sufficiently  covered  the  ground  gone 
over  by  those  which  were  denied.  Judgment 
affirmed. 


(U  Ind.  Ai>p.  an 
JOHNSON  V.  STATE. 
(Appellate  Court  of  Indiana.     Oet  10,  1896.) 
CauMHAi.  Law— Appbii.— AssiONMiNTS  ot  Ebbob 

— DlSOBDBXLT  HonSS— ISDIOTMKKT  VOB 

ELbefino. 

1.  Appellant  cannot  rely  upon  error  in  the 
overmling  of  his  motion  to  quash  an  affidavit 
when  there  is  nothing  in  the  record  to  show  tliat 
the  motion  to  quash  was  made. 

2.  It  is  not  necessary  that  the  affidavit  upon 
which  a  prosecution  for  keeping  a  house  of 
prostitution  is  based  should  contain  any  de- 
scription of  the  realty  on  wliich  the  house  is  sit- 
uated. 

3.  An  allegation,  in  the  affidavit  on  which 
was  based  a  proeecution  for  Iteeping  a  house  of 
prostitution,  that  it  was  situated  on  a  certain 
lot  in  a  certain  addition,  being  surplusage,  the 
variance  betwen  it  and  proof  that  tbe  liouse 
was  situated  on  a  lot  of  the  same  number  in  a 
subdivision  of  the  same  name  as  that  given  in 
the  addition,  but  of  lots  in  a  different  addition. 
Is  not  fatal. 

Appeal  from  circuit  court.  Jay  county;  BL 
B.  McGrUr,  Judge. 

Bell  Johnson,  prosecuted  by  affidavit  for 
keeping  a  house  of  ill  fame,  was  convicted, 
and  appeals.   Affirmed. 

Perdlen  &  Williamson,  for  appellant  W. 
A.  Ketcbam,  Atty.  Gen.,  and  R.  H.  Hartford, 
for  the  Stata 

IX}TZ,  J.  The  appellant  was  charged  with 
keeping  a  house  of  ill  fame.  The  prosecu- 
tion was  by  affidavit,  instituted  before  a  Jus- 
tice of  the  peace.  The  affidavit  omitting 
the  caption  and  Jurat  is  in  these  words: 
"Samuel  Bone  swears  that  Bell  Johnson,  on 
the  14th  day  of  June,  1884,  and  on  divers 
other  days  prior  to  that  day  and  the  day  of 
ming  this  affidavit,  at  said  county,  did  un- 
lawfully keep  a  certain  bouse  of  ill  fame,  to 
wit  a  house  situated  on  lot  numbered  thir^ 
teen  (13)  In  Tucker's  addition  to  the  city  of 
Portland,  in  the  county  and  state  aforesaid, 
then  and  there  resorted  to  for  the  purposes 
of  prostitution  by  Hiram  Nute,  and  others  to 
the  affiant  unknown." 

Tbe  first  assignment  of  error  is  that  the 
trial  court  erred  in  OTerruling  appellant's  mo- 


Digitized  by 


Google 


Ind.) 


JOHNSON  ft  8TATB. 


S61 


tion  to  qiuush  the  affidavit.  There  Is  nothing 
In  the  record  to  Indicate  that  a  motion  to 
qnash  waa  made,  or  that  the  court  bdow 
ever  ruled  on  such  a  motion.  No  question  Is 
presented  imder  this  assignment 

The  only  other  error  assigned  is  the  over- 
ruling of  appellant's  motion  for  a  new  trial. 
The  appellant  Insists  that  there  Is  a  fatal 
variance  between  the  charge  and  the  proof, 
In  this:  The  affidavit  alleges  that  the  house 
which  was  unlawfully  kept  was  situated  on 
lot  13  in  Tucker's  addition  to  the  city  of 
Portland,  while  the  proof  shows  that  the 
house  was  situated  on  lot  thirteen  in  Tucker's 
subdivision  of  outlots  7,  8,  8,  and  10,  hi  D.  G. 
Baker's  addition.  It  Is  earnestly  contended 
that  there  is  an  essential  dlCCerence  between 
an  addition  to  a  city  or- town  and  a  subdi- 
vision of  a  part  of  an  addition;  that  it  is 
necessary  to  describe  the  realty  on  which  the 
house  was  situated  specifically,  and  to  prove 
the  description  as  alleged.  The  statute  (sec- 
tion 2060,  Bums'  Rev.  St  1894;  section  1904, 
Ilev.  St  1881)  provides  that  "whoever  keeps 
a  house  of  ill  fame  resorted  to  for  the  pur- 
pose of  prostitution  or  lewdness  •  •  • 
shall  be  fined,"  etc.  If  it  was  essential  to  de- 
scribe the  real  estate  in  the  affidavit  It  was 
also  essential  to  prove  It  substantially  as  al- 
leged, or  there  would  be  a  fatal  variance,  and 
this  rule  applies  to  unnecessary  matters  of 
description  as  well  as  to  necessary  matters. 
That  la  to  say.  If  some  description  Is  neces- 
sary, but  the  pleader  goes  further,  and  al- 
leges unnecessaiy  matter  of  description,  then 
he  is  required  to  prove  both  as  alleged.  Ball 
V.  State,  26  Ind.  165;  Wertz  t.  State,  42  Ind. 
161;  Dennte  t.  State,  91  Ind.  291;  Lewis  v. 
State,  US  Ind.  SO,  14  N.  R  882.  But  1^  no 
matter  of  description  need  be  pleaded  at  all, 
then.  If  pleaded,  it  Is  surplusage,  and  need 
not  be  proved  as  alleged,  or  at  all,  and  there 
Is  no  variance.  In  Hull  v.  State,  120  Ind. 
153,  22  N.  B.  117,  this  language  was  used: 
"Where  unnecessary  descriptive  matter  is 
mingled  with  matter  of  essential  description, 
the  whole  must  be  proved  as  laid;  but  the 
limit  of  the  doctrine  Is  that  If  the  entire  aver- 
ment whereof  the  descriptive  matter  Is  a 
part  is  surplusage,  it  may  be  rejected,  and 
the  descriptive  matter  falls  with  it  and  need 
not  be  proved."  1  Blsh.  Cr.  Proc.  |  487.  Was 
It  necessary,  in  the  affidavit  under  considera- 
tion, to  give  any  description  of  the  lot  or  par- 
cel of  real  estate  on  which  the  house  was  sit- 
uated? If  so,  then  the  description  must  be 
proved  as  alleged,  even  If  the  description  de- 
scend into  unnecessary  detail.  But,  if  no  de- 
scription was  necessary,  then  that  alleged 
may  be  treated  as  surplusage,  and  no  part  of 
it  need  be  proved.  There  Is  much  confusion 
In  the  authorities  as  to  when  matters  of  local 
description  are  necessary  to  be  alleged.  In 
the  early  history  of  English  criminal  Jurispru- 
dence, the  Jurors  were  the  witnesses,  who 
lived  In  the  immediate  locality  of  the  crime, 
and  were  supposed  to  have  knowledge  of  its 


commission.  They  were  summoned  as  wit- 
nesses. In  the  Indictment  or  charge  it  was 
necessary  to  designate  vicinage  where  the 
crime  was  committed,  so  that  the  sheriff 
might  know  where  to  look  for  them.  Not 
only  the  county,  but  the  immediate  locality 
within  the  county,  was  required  to  be  stated 
in  the  Indictment  But  when  Jurors  became 
triors  of  facts,  and  were  summoned  from  the 
body  of  the  county,  it  was  only  necessary  to 
aver  that  the  crime  was  committed  in  the 
counlT'.  The  general  purpose  of  alleging  the 
venue,  now,  is  to  show  that  the  court  has  Ju- 
risdiction of  the  offense.  1  Bish.  Cr.  Proc. 
8i  362-367,  inclusive.  But  there  is  a  class  of 
cases  in  which  place  becomes  an  element  of 
the  offense,  and  in  such  cases  the  minor  lo- 
cality within  the  county  must  be  alleged. 
Thus,  if  an  offense  can  only  be  committed 
In  some  place  less  than  a  county,  the  local 
description  must  be  alleged;  for  example,  if 
the  offense  can  only  be  committed  within  a 
city  of  the  county,  it  must  be  alleged  to  have 
been  committed  within  the  corporate  limits 
of  the  municipality.  There  is  also  another 
class  of  cases  in  which  it  is  necessary  to  al- 
lege a  local  description,  as  where  the  Judg- 
ment of  the  court  must  operate  upon  a  par- 
ticular thing,  such  as  abating  a  nuisance,  or 
In  case  of  forcible  entry  and  detainer,  where 
restitution  is  to  be  awarded  (2  Bish.  O:.  Proc. 
i  866),  although,  perhaps,  in  this  state,  even 
where  a  nuisance  is  sought  to  be  abated,  the 
premises  need  not  be  specifically  described 
(Howard  v.  State.  6  Ind.  444).  The  general 
rule  is  that  an  Indictment  must  be  sufficiently 
specific  to  advise  the  defendant  of  what  he  is 
required  to  meet  and  to  bar  another  prosecu- 
tion for  the  same  offense,  but  it  Is  not  essen- 
tial that  it  shall  be  so  specific  as  to  bar  a 
future  prosecution  without  the  aid  of  parol 
proof.  The  Identity  of  two  accusations  may 
be  shown  by  parol.  State  v.  Smith,  7  Ind. 
App.  166,  34  N.  E.  127.  It  may,  however,  be 
said  that,  unless  the  indictment  describes  the 
lot  or  tract  of  real  estate  upon  which  the 
house  is  situated,  the  defendant  may  not  be 
apprised  of  what  he  is  to  meet;  that  he  may 
have  kept  several  such  houses  tn  different  lo- 
calities, and  thus  be  misled  as  to  his  de- 
fense. It  is  difficult  to  bring  the  case  at  bar 
within  the  rule  of  some  of  the  decided  cases. 
It  has  been  held  that  an  indictment  similar 
to  the  affidavit  under  consideration  was  suffi- 
cient which  did  not  contain  a  description  of 
the  lot  or  parcel  of  ground.  Betts  v.  State, 
93  Ind.  375.  Neither  do  the  established  forms 
for  this  offense  require  a  description  of  the 
realty  on  which  the  lot  is  situate.  Bish.  Di- 
rections and  Forms,  §  782;  Gillett,  Or.  Law, 
g  709.  In  view  of  these  authorities,  we  have 
reached  the  conclusion  that  it  was  not  neces- 
saiy  to  give  any  description  of  the  real  estate 
on  which  the  house  was  situated,  and  that 
such  description  in  the  affidavit  before  us  is 
surplusage,  and  need  not  have  been  proved 
as  alleged,  or  at  all.    Judgment  affirmed. 
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MILHOIiLIN  eft  al.  r.  SHARP  et  aL 

(Appellate  Conrt  ot  Indiana.    Oct  U,  1895.) 

6ai.>— Wabiuntt  —  Action  for  Breaoh— FLEiiD- 
IKO— Relsase. 

1.  Where  the  complaint  alleges  a  sale,  the 
warranty,  breach,  and  consequent  damage,  a 
defense  that  plaintiff  had  released  hia  claim 
against  defendant  is  not  ayailable  under  a  gen- 
eral denial. 

2.  Where  the  complaint  in  an  action  to  re- 
coTer  for  a  breach  of  warranty  alleges  a  sale, 
the  warranty,  its  breach,  and  consequent  damr 
ages,  and  the  only  answer  is  a  general  denial, 
defendant  cannot  complain  that  by  the  verdict 
he  was  given  the  benefit  of  a  partial,  instead  of 
an  entire,  release. 

Appeal  from  drcnlt  court,  Delaware  coun- 
ty;  L.  J.  Monks,  Judge  pro  tern. 

Action  by  William  Sharp  and  others  against 
Nathan  Milholiln  and  others  to  recover  dam- 
ages for  a  breach  of  warranty.  There  was 
Judgment  for  plaintiffs,  and  defendants  ap- 
peaL    Affirmed. 

Gregory  &  Silverberg  and  W.  Cromer,  for 
appellants.  W.  W.  Orr  and  Warner  & 
Brady,  for  appellees. 

OAVIN,  J.  Appellees  sued  appellants  to 
recover  damages  for  a  breach  of  warranty  of 
a  stallion  sold  by  appellants  to  appellees. 
The  complaint  alleged  a  sale,  the  warranty, 
the  breach,  and  consequent  damage.  The 
only  answer  was  a  general  denial.  The  sole 
question  argued  relates  to  the  sufficiency  of 
the  evidence.  By  this,  although  flatly  con- 
tradicted, appellees  proved  most  directly  and 
explicitly  the  sale,  the  warranty,  its  breach, 
ajnd  damage,  thus  covering  all  the  material 
averments  of  the  complaint.  Appellants' 
counsel,  however,  insist  that  there  is  a  "fail- 
ure of  proof,"  a  "fatal  variance,"  and  an  en- 
tire departure  from  the  theory  of  the  com- 
plaint, because  the  evidence  also  develops 
that  appellants  bad  previously  purchased  the 
horse  under  a  warranty  from  Powell  Bros., 
with  whom  appellees  made  an  arrangement 
by  which  Powell  Bros,  took  back  a  half  in- 
terest In  the  horse,  and  gave  appellees  a  half 
interest  in  another  horse.  By  this  arrange- 
ment, appellants  and  Powell  Bros,  claimed, 
appellees  released  and  satisfied  all  claims  to 
damages  by  reason  of  any  breach  of  war- 
ranty, while  appellees  asserted  that  this  ar- 
rangement was  made  at  appellants'  sugges- 
tion, with  the  understanding  that  it  should 
release  them  from  one-half  the  damages,  but 
that  they  should  remain  liable  for  the  other 
half.  The  verdict  resulted,  apparently,  in 
giving  appellants  the  benefit  of  this  release, 
as  to  one  half,  and  holding  them  for  the 
other.  We  are  wholly  unable  to  see  any 
failure  of  proof,  or  departure  from  the  the- 
ory of  the  complaint  Appellants  seem  real- 
ly to  have  fared  better  than  the  issues  au- 
thorized. If,  in  fact,  appellees  released  one- 
half  <x  all  the  claim,  such  release  should 
have  been  pleaded.  It  was  not  strictly  avail- 
able under  the  general  denial,  being  matter 


In  confession  and  avoidance.  Cmm  ▼.  Tnndt 
(Ind  App.)  40  N.  B.  79.  An  enforcement  of 
strict  rules  of  pleading  might  well  have  de- 
prived appellants  of  that  which  they  did  ob- 
tain. We  are  of  opinion  that  they  have  no 
cause  for  complaint    Judgment  affirmed. 

LOTZ,  J.,  did  not  participate  In  the  deci- 
sion of  this  cause. 


(U  Ind.  App.  284) 
SMITH  V.  ROSEBOOM. 
(Appellate  0>urt  of  Indiana.     Oct  16,  1895.) 

DBOBIT— COHPLAIITT — ^HaBMLSSS  ERBOB. 

1.  An  allegation,  in  an  action  for  deceit, 
that  defendant  in  .exchange  for  a  stock  of 
goods,  conTeyed  to  plaintiff  certain  lots  which 
were  not  the  lots  bargained  for,  does  not  show 
that  the  lots  bargained  for  were  not  convey- 
ed to  plaintiff. 

2.  An  allegation,  in  an  action  for  deceit 
that  plaintiff  agreed  to  exchange  a  stock  of 
goods  for  certain  lots  shown  to  him  by  defend- 
ant does  not  show  that  defendant  was  bound 
by  the  transaction. 

8.  In  an  action  for  fraudulently  conveying 
lots  other  than  those  agreed  to  be  conveyed  in 
exchange  for  other  property,  an  allegation  that 
"plaintiff  relied  entirely  on  the  representation 
which  was  made  by  defendant  that  the  lots  de- 
scribed in  the  deed  were  the  lots  jwinted  out" 
is  not  a  snfiScient  showing  of  fraud;  nor  was 
it  aided  by  an  averment  that  defendant,  "for 
the  purpose  of  indocing  plaintiff  to  make  the  ex- 
change, caused  the  lota  to  be  shown  to  plain- 
tiff, and  represented  that  they  were  the  prop- 
erty of  defendant 

4.  Unless  it  appears  that  the  Judgihent  is 
founded  on  a  good  paragraph  of  complaint  tiie 
error  of  overruling  a  demurrer  to  a  bad  para- 
graph is  not  harmless. 

Appeal  from  dicult  court,  OUnton  ooonty; 
Samuel  H.  Doyal,  Judge. 

Action  by  Daniel  M.  Boseboom  ag^nst 
John  A.  Smith.  Plaintiff  had  Judgment  and 
defendant  appeals.    Reversed. 

Palmer  &  Palmer  and  John  0.  Rogers,  for 
appellant    W.  R.  Moore,  for  appellee. 

REINHARD,  0.  J.  The  second  paragraph 
of  the  app^ee's  complaint  to  which  a  de- 
murrer was  overruled,  is  as  follows,  with  the 
caption  omitted:  "For  second  and  addition- 
al paragraph  of  amended  complaint,  plaintiff 
says  that  heretofore  one  Nathan  E.  Mllla 
was  the  agent  of  plaintiff  and  one  Simon 
Folk,  to  exchange  a  certain  stock  of  goods 
and  clothing  then  belonging  to  plaintiff  and 
said  Folk,  which  was  situated  in  Tipton,  In- 
diana, for  real  estate  and  property  and  mon- 
ey; that  said  Mills  did  exchange  said  stockof 
goods  for  certain  land  in  Illinois  and  certain 
outlets  in  the  city  of  Indianapolis,  Indiana, 
to  the  defendant,  John  A.  Smith;  that  at  the 
time  of  making  the  exchange,  and  for  the  pur- 
pose of  inducing  sold  Mills  to  make  the  ex- 
change and  trade,  defendant  John  A.  Smith, 
caused  certain  lots  to  be  shown  to  said 
Mills,  which  lots  were  in  the  city  of  In- 
dianapolis, Indiana,  and  represented  that 
they  were  the  property  of  said  defendant; 
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tiuit,  after  examining  and  looking  at  tbe  aald 
lots,  aald  Mills  agreed  to  exctiange  said 
stodc  of  goods  to  aald  Smith,  and  take  in,  as 
part  payment  thereon,  the  lots  so  shown  as 
abore  set  out,  at  tbe  price  of  three  thou- 
sand dollars  ($3,000);  that  said  lots  shown 
Mills  were  of  tbe  value  of  three  thousand 
dollars  ($3,000),  and  are  described  as  follows, 
to  wit:  [here  follows  the  description];  that 
the  stock  of  goods  was  transferred  to  de- 
fendant, who  received  the  same,  and  made 
bis  deed  to  said  Folk  for  the  Illinois  land, 
and  also  made  a  deed  to  the  following  de- 
scribed real  estate,  to  wit:  [here  follows  a  de- 
scription of  the  lots  contained  in  the  deeds]; 
that  said  deed  was  executed  to  plaintUf,  who 
caused  the  conveyance  to  be  made  to  him- 
self and  his  wife,  Nancy  J.  Roseboom;  that 
said  Mills  and  plaintiff,  l>elng  wholly  igno- 
rant of  the  location  of  the  said  land  by  de- 
scription, relied  entirely  upon  the  statement 
of  the  defendant,  and  representation  which 
was  made  by  defendant,  that  the  lota  de- 
scribed in  the  deed  were  the  lots  pointed  out 
and  shown  Mills  before  tbe  said  exchange, 
whereas,  in  truth  and  in  fact,  the  land  de- 
scribed in  tbe  deed  does  not  describe  the  lots 
shown  Mills,  wtiich  defendant  well  knew; 
that  the  land  so  pointed  out,  and  that  which 
plaintiff  and  said  Mills  contracted  for,  is 
north  of  the  land  described  in  the  deed  about 
eight  hundred  (800)  feet,  and  is  of  great 
value,  to  wit,  tlu:ee  thousand  dollars  (|3,000), 
while  the  lots  described  in  the  deed  are  of 
little  value,— worth  not  more  than  two  hun- 
dred dollars  ($200).  WberefcMre,  plaintiff  says 
he  has  been  damaged  In  the  sum  of  three 
thousand  dollars  ($3,(XX)),  for  which  amount 
he  prays  Judgment,  and  all  other  proper  re- 
lief." 

The  rule  that  a  pleading  is  construed  most 
strongly  against  the  pleader  Is  not  altogether 
abrogated,  even  under  the  Code.  A  pleading 
Is  required  to  l>e  certain  to  a  common  in- 
tent It  Is  true  that  indeflniteness  is  gen- 
erally not  a  cause  for  demurrer,  unless  the 
uncertainty  is  so  great  tliat  by  fair  infex^ 
ences  the  meaning  contended  for  cannot  tie 
given  it.  The  rule  of  intendment  Is  not  so 
liberal  when  the  pleading  is  demurred  to  as 
when  objection  to  it  is  first  raised  after  ver- 
dict In  the  latter  case  the  verdict  sup- 
plies every  Inference  which  can  be  leglti* 
mately  deduced  from  all  the  averments  of  a 
complaint,  and  generally,  if  there  be  enough 
substance  to  bar  another  action,  and  ap- 
prising the  defendant  of  the  nature  of  the 
demand,  tbe  complaint  will  be  held  sufficient 
Tbe  action  in  the  present  case  is  for  deceit 
in  the  exchange  of  property.  Tbe  theory  is 
that  the  appellee  and  another  owned  a  stodc 
of  goods  which  they  desired  to  ezdiange  for 
other  property,  and  for  whicb  purpose  Mills 
was  their  agent;  that  the  defendant  showed 
c«-tain  real  estate  to  Mills,  with  a  view  of 
Inducing  him  to  take  it  in  .exchange  for  the 
Ooods;   that  he  made  a  pretended  convey- 


ance  of  said  property  to  t)M  plaintiff,  bat  that 
It  was  not  the  property  shown  said  agent  al- 
though the  appellant  represented  that  it  was; 
and  that  appellee,  being  ignotant  of  such  fact, 
relied  upon  the  representations  made  to  said 
Mills  that  it  was  the  same  .ptopertj.  Before 
the  appellee  can  recover,  be  must  show  that 
he  was  damaged  in  some  way.  He  must 
show  that  the  land  contracted  for  was  not 
conveyed  to  him  as  it  was  agreed  that  it 
should  be.  In  the  complaint  before  us  there 
is  no  averment  whatever  that  the  land  <»r 
lots  which  appellee  says  he  bargained  tot 
were  never  conveyed  to  him,  and,  for  aught 
that  is  shown,  such  conveyance  may  have 
been  made,  although  not  in  the  same  deed 
with  that  for  the  other  lots.  It  is  averred 
that  the  appellant  represented  that  certain 
lots  pointed  out  belonged  to  him.  The  truth 
of  this  representation  is  not  denied,  and  we 
must  assume  that  it  was  true.  If  tbe  lots 
were  his  property,  he  was  in  a  condition  to 
convey  them,  and.  In  the  absence  of  an  alle- 
gation to  the  contrary,  it  must  l>e  presumed 
that  he  did  convey  them.  Fraud  is  never 
presumed,  but  must  be  alleged  and  proved 
before  it  can  be  adjudged  to  exist 

Moreover,  the  allegation  that  Mills  agreed 
to  exchange  the  stodc  of  goods  for  the  lots 
shown  him  in  no  way  connects  Smith  witb 
the  transaction.  It  is  not  averred  that  Smith 
agreed  to  the  exchange,  or  with  whom  the 
appellee  agreed.  No  inference  can  be  drawn 
from  the  complaint  that  the  agreement  was 
made  with  the  appellee,  for  it  is  nowhere 
so  averred.  It  is  nowhere  charged  that  ap- 
pelant or  his  agent  made  any  misrepre- 
sentation to  tlie  appellee  or  to  Mills.  That 
the  appellant  represoited  that  the  lots  de- 
scribed in  the  deed  were  the  same  as  those 
shown  tbe  appellee  was  not  a  sufficient  show- 
ing of  fraud,  unless  the  representation  was 
made  to  appellee  or  Mills,  his  agent;  and  if 
the  appellee  relied  upon  a  representation  not 
made  by  the  appellant  or  upon  his  authori- 
ty,' he  did  BO  at  his  own  peril.  That  appel- 
lee was  induced  to  accept  the  deed  by  any 
statement  or  representation  of  appellant  Is 
nowhere  averred. 

The  appellee's  counsel  emphasize  the  aver- 
ment that  appellee  caused  the  lots  to  be 
Shown  to  Mills  "for  the  -purpose  of  inducing 
said  Mills  to  make  the  trade  and  exdiange." 
But  this  may  have  been  true  without  the 
least  sinister  motive  on  the  part  of  tbe  ap- 
pellant toe  it  is  not  averred  in  this  connec- 
tion that  appellant  represented  to  Mills  that 
these  were  tbe  lots  he  Intended  to  convey 
to  him,  but  that  he  owned  them.  The  rep- 
resentation that  appellant  owned  the  lots  is 
in  no  manner  connected  with  the  fact  that 
appellant  conveyed  other  lots  than  those  for 
which  appellee  contracted.  Hence  the  ob- 
jection that  there  Is  no  averment  that  ap- 
pellant made  any  material,  untruthful  state- 
ment or  representation,  which  was  intended 
to  indooe  appellee  to  make  the  exchange^  is 
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not  ai«w»e<l  by  saying  be  reptesmited  the 
lots  to  b«  his. 

For  these  reasons,  -we  think  the  court  erred 
In  OTermllng  the  demurrer  to  the  second 
paragraph  of  the  complaint  It  does  not  ap- 
pear upon  which  paragraph  of  the  complaint 
the  verdict  Is  predicated.  Assuming,  with- 
out deciding,  that  the  first  paragraph  of  the 
complaint  is  sufficient  when  assailed  for  the 
Orst  time  by  an  assignment  of  error,  we  can- 
not say  that  the  oTemiling  of  the  demurrer 
to  the  second  paragraph  was  a  harmless 
error.  Unless  it  clearly  appears  from  the 
record  that  the  Judgment  Is  founded  on  a 
good  paragraph  of  complaint,  the  error  of 
OTemiling  a  demurrer  to  a  bad  paragraph 
cannot  be  regarded  as  harmless.  Elliott, 
App.  Proc.  I  637. 

A  number  of  other  questions  are  presented, 
but,  as  they  will  not  necessarily  arise  again 
on  a  future  trial,  they  need  not  now  be  de- 
t^mlned.  Judgment  reversed,  with  Instruc- 
tions  to  sustain  the  demurrer  to  the  second 
paragraph  of  the  complaint. 


(IS  Ind.  App.  281) 

McFADDBN  et  al  t.  LOVITT. 
(Appellate  0>urt  of  Indiana.  Oct.  16,  1895.) 
Action  on  Afpbai.  Bond— Kvidbnob. 
In  an  action  on  a  bond  on  appeal  from 
a  jadgment  of  a  justice  of  the  peace,  it  was 
not  necessary  that  the  evidence  show  what  dis- 
position the  judgment  debtor  had  made  of  his 
property;  it  was  snfficient  to  show  that  at  the 
date  of  appeal  he  had  sufficient  property  subject 
to  execution  to  satisfy  the  judgment,  and  that 
at  the  determination  of  the  appeal  tie  was  in- 
solvent. 

Appeal  from  circuit  court,  Shelby  county; 
William  A.  Johnson,  Judge.  . 

Action  by  William  Lovitt  against  James  B. 
McFadden  and  others  on  a  bond.  Plaintiff 
had  judgment,  and  McFadden  appeals.  Af- 
firmed. 

J.  B.  McFadden,  for  appellant  Wray-A 
C!ampbell,  for  appellee. 

DAVIS,  J.  On  the  Ist  of  June,  1892.  ap- 
pellee recovered  judgment  before  a  just'^e  of 
the  peace  for  work  and  lalx>r  against  one 
Milton  Roberts.  On  the  4tb  of  June  said 
Roberts  appealed  from  said  judgment  to  the 
Shelby  circuit  court  The  appeal  bond,  prop- 
erly conditioned,  was  executed  by  appellant 
as  surety.  The  appeal  was  dismissed  on  the 
4tb  of  October,  1892.  This  action  was  insti- 
tuted on  the  bond.  It  Is  alleged  in  the  com- 
plaint. In  substance,  that,  when  said  appeal 
was  taken,  said  Roberts  was  the  owner  of 
sufficient  property  subject  to  execution  out 
of  which  the  Judgment  could  have  been  col- 
lected; and  that,  after  the  appeal  was  taken, 
said  Roberts  sold  and  transferred  part  of  his 
property,  and  expended  and  used  the  pro- 
ceeds thereof;  and  that,  when  the  appeal 
was  dismissed,  be  did  not  tiave,  and  has  not 
had  since,  any  property  subject  to  execution 


to  satisfy  tbe  judgment,  or  any  part  thereof. 
The  cause  was  tried  by  tbe  court  Tbe  facts 
were  found  specially.  OoncluBlons  of  law 
were  stated  by  the  court,  on  wblcb  jadgment 
was  rendered  against  appellant 

The  appellant  assigns  two  errors  In  this 
court,  to  wit:  (1)  That  tbe  court  erred  In  its 
conclusions  of  law  on  tbe  facts  found;  (2) 
that  the  court  erred  In  overruling  tbe  motion 
tor  a  new  trial. 

The  court  found  that,  at  tbe  date  of  tbe 
rendition  of  the  judgment,  said  Roberts  own- 
ed personal  property  mentioned  and  describ- 
ed In  the  finding  of  tbe  net  value  of  $700 
above  Incumbrances.  Appellee's  judgment, 
including  costs,  amounted  to  $50.79.  Rob- 
erts was  a  bousebolder.  Tbe  court  furthw 
found  that  In  October,  1892,  and  op  to  the 
time  of  the  institution  of  this  snU,  said  Rob- 
erts was  Insolvent,  and  did  not  have  proper- 
ty of  the  value  of  $800.  In  support  of  his 
motion  for  a  new  trial,  counsel  for  appellant 
insists  the  evidence  does  not  sustain  the  find- 
ing that  Roberts  was  Insolvent,  and  did  not 
have  property  of  the  value  of  $600,  In  October. 
It  Is  conceded  that  Roberts  was  solvent  on  the 
4th  of  June,  1892.  The  contention  is  that  tbe 
presumption  that  be  continued  solvent  was 
not  overcome  by  tbe  evidence.  Roberts,  as 
well  as  other  witnesses,  testified  in  relation 
to  the  property  he  owned  In  June  and  October 
and  the  intervening  months,  and  Roberts  tes- 
tified that  In  October,  1892,  he  did  not  own 
more  than  $600  worth  of  property.  This  tes- 
timony. In  connection  with  tbe  other  facts 
and  circumstances  appearing  In  evidence, 
was  sufficient  to  justify  the  Inference  that 
be  owned  no  property  subject  to  execution  in 
October. 

Tbe  only  argument  in  support  of  tbe  as- 
signment that  the  court  erred  In  its  conclu- 
sions of  law  on  tbe  facts  found  is  that  the 
finding  fails  to  disclose  the  facts  showing 
that  Roberts,  after  tbe  appeal,  sold  and  trans- 
ferred bis  property,  and  that  be  expended, 
nsed  up,  and  consumed  the  proceeds  of  cer- 
tain sales.  Tbe  gist  of  tbe  averment  in  ap- 
pellee's complaint  was  that  Roberts,  when 
tbe  judgment  was  rendered,  owned  sufficient 
property  subject  to  execution  to  satisfy  the 
Judgment,  and  that,  when  the  appeal  was  dis- 
missed, he  owned  no  property  subject  to  ex- 
ecution. The  finding  supports  this  charge. 
It  Is  true  the  finding  does  not  set  out  what 
property  he  had  sold  or  transferred,  or  what 
he  had  done  with  the  proceeds  of  the  sales. 
The  Important  question  was  not  however, 
what  be  bad  done  with  bis  property.  When 
It  was  ascertained  that  he  owned  property 
subject  to  execution  snfficient  to  satisfy  the 
Judgment  at  tbe  time  tbe  appeal  was  taken, 
the  next  material  question  under  tbe  issues 
was  whether  be  owned  any  sucb  property 
when  the  appeal  was  dismissed.  All  tbe  ap- 
pellee was  required  to  do  on  this  question 
was  to  show  that'  when  the  appeal  was  dis- 
missed, said  Roberts  owned  no  property  sub- 
ject to  execution.    If  Roberts  owned,  at  tbe 
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time  tbe  appeal  was  taken,  nifflcleat  proper- 
ty subject  to  execution  to  satisfy  tbe  appel- 
lee's Judgment,  and  If  the  appeal  prevented 
the  collection  of  the  judgment  by  execution, 
and  If,  \rhen  the  appeal  was  dismissed,  Rob- 
erts o-wned  no  property  subject  to  execution, 
it  requires  no  argument  to  show  that  the 
measure  of  appellee's  damages  which  he  was 
entitled  to  recover  in  an  action  on  the  appeal 
bond  was  the  amount  of  his  Judgment,  with 
Interest  and  costs.  So  far  as  our  attention  has 
been  called  to  the  record,  we  find  no  error 
that  would  Justify  a  reversal  of  the  Judgment 
of  the  court  below.    Judgment  affirmed. 


at  Ind.  App.  8») 

OLDFATHER  t.  ZBNT.» 
(Appellate  Court  of  Indiana.     Oct  IS,  189S.) 
Hauoiodb  Pboskcution  — Damages— Nbw  Tbiai. 

1.  Under  a  general  allegation  of  damage  In 
a  complaint  for  maliciooB  prosecution,  evidence 
of  damages  resulting  from  plaintifC's  inability, 
on  account  of  sickness  occasioned  by  such  prose- 
cntlon,  to  perform  a  certain  contract  of  employ- 
ment, is  inadmissible. 

2.  Where  plaintiff  In  an  action  for  malldous 
prosecation  recovers  damages  for  loss  of  salary 
under  a  contract,  a  new  trial  should  be  grant- 
ed on  showing  newly-discovered  evidence  that 
plaintiff  had  been  paid  his  salary  under  such 
contract 

Appeal  fnmi  drcnlt  court,  Marahall  county; 
A.  O.  Catron,  Judge. 

Action  by  John  8.  Zent  against  Samuel  W. 
Oldfather  fbr  malicious  prosecution.  There 
was  a  Judgment  for  plaintiff,  and  from  an  or^ 
der  denying  a  new  trial,  and  one  sustaining  a 
demurrer  to  a  complaint  for  a  new  trial,  de- 
fendant appeala    Reversed. 

H,  8.  Biggs,  J.  W.  Parks,  and  W.  D. 
Frazer,  for  appellant.  Royse,  Drummond. 
Widaman  &  'Watkins,  for  appellee. 

IX>TZ,  J.  This  cause  and  canse  No.  1,564 
have  been  consolidated  by  the  previous  order 
of  this  court.  This  action  was  instituted  by 
the  appellee  against  the  appellant  to  recover 
damages  for  alleged  malicious  prosecution. 
The  complaint  Is  In  two  paragrapba  The 
first  alleges  that  the  defendant  maliciously, 
and  without  probable  cause,  procured  the 
plaintiff  to  be  arrested  and  prosecuted  upon 
a  charge  of  obtaining  money  under  false  pre- 
tenses from  the  defendant;  that  tbe  plaintiff 
was  tried,  and  final  Judgment  of  acquittal  ren- 
dered. It  is  further  averred  that  "the  plain- 
tiff was  put  to  great  expense  in  tbe  employ- 
ment of  counsel,  In  the  sum  of  fifty  dollars, 
and  at  an  expense  of  himself  In  the  sum  of 
two  htmdred  dollars,  and  his  loss  of  time  In 
tbe  sum  of  two  hundred  dollars;  and  he  says 
that  he  was  put  to  great  trouble  and  annoy- 
ance in  procuring  ball;  and  he  says  that  he 
was  greatly  Injured  In  his  business  and  repu- 
tation, in  the  sum  of  twenty-five  thousand 
dollars;  and  therefore  he  asks  Judgment  for 
twenty-six  thousand  dollars,  and  all  other 
proper  relief  In  the  premises."    Tbe  second 

1  Rabmring  denied. 


paragraph  is  sbnllar  ts  tbe  flnt,  aUbongb 
more  general  In  its  averments.  The  prayer 
for  damages  Is  in  these  words:  "And  plain- 
tiff was  put  to  great  trouble  and  expense, 
and  was  damaged  in  the  sum  of  twenty-five 
thousand  dollars.  Therefore,  he  asks  Judg- 
ment for  twenty-five  thousand  dollars,  and  for 
all  proper  relief  in  the  premises."  The  cause 
was  put  at  issue  by  the  general  denial,  and 
the  Jury  returned  a  special  verdict  assessing 
the  plaintiff's  damages  in  the  sum  of  $1,750. 
Appellant's  motion  for  a  new  trial  was  over- 
ruled, and  Judgment  rendered  In  favor  of  the 
appellee.  Subsequent  to  the  term  of  court 
at  which  the  Judgment  was  rendered,  tbe 
appellant  filed  his  complaint  for  a  new  trial, 
on  account  of  newly-discovered  evidence, 
which  came  to  his  knowledge  after  the  close 
of  the  term.  A  demurrer  was  sustained  to 
this  complaint  The  overruling  of  the  motion 
for  a  new  trial,  and  the  sustaining  of  the  de- 
murrer to  the  complaint  for  a  new  trial,  are 
the  only  assignments  of  error  discussed  by 
appellant's  counsel. 

Upon  the  trial  of  tbe  canse  tbe  appellee 
gave  evidence,  over  appellant's  objection,  to 
the  effect  that  he  had  a  special  contract  with 
an  Insurance  company,  by  which  he  was  re- 
ceiving $300  per  month  for  his  services,  and 
that  by  reason  of  the  prosecution  he  became 
111,  and  was  unable  to  attend  to  his  bnslness 
for  the  period  of  four  months,  and  he  was 
compelled  to  forfeit  his  earnings  for  that 
period.  Tbe  Jury,  in  its  CDecIal  verdict,  made 
the  following  finding:  "We  find  that.  In  or^ 
der  to  make  a  proper  defense  of  himself  to  the 
indictment  instituted  against  him  by  the  said 
Oldfather  in  tbe  Kosciusko  circuit  ooart,  be 
was  compelled  to  and  did  pay.  In  attorney's 
fees,  witness  fees,  and  loss  of  time,  the  sum 
of  one  hundred  and  fifty  dollars,  and  that,  aa 
a  result  of  such  arrest  and  prosecution  so  In- 
stituted against  him,  he  became  sick  and 
nnable  to  attend  to  business  for  a  period  of 
three  months,  and  that  he  was  receiving  at 
that  time,  and  would  have  received  had  be 
been  able  to  attend  to  business,  the  sum  of 
three  hundred  dollars  per  month;  and  we 
find  that  he  was  annoyed,  distressed,  and 
humiliated  and  put  to  shame,  by  such  arrest 
and  prosecution."  The  admission  of  the  evi- 
dence relating  to  the  111  health  produced  by 
the  arrest  and  prosecution  was  made  one  of 
the  .causes  for  a  new  trial.  It  is  clear  from 
the  finding  that  this  evidence  affected  the 
verdict  of  the  Jury.  Was  this  testimony  ad- 
missible under  the  allegations  of  the  plead- 
ings? All  damages  which  may  be  recovered 
In  an  action  at  law  must  be  such  as  are  the 
proximate  consequences  of  the  injury  com- 
plained of.  It  Is  true  that  In  some  instances 
tbe  law  permits  a  recovery  for  such  damages 
as  are  physically  secondary  or  consequential 
of  the  controlling  cause  or  injury,  but  even  in 
such  cases  the  damages  must  be  tbe  proxi- 
mate result  Damages  are  either  general  or 
special.  General  damages  are  such  as  tbe 
law  implies  or  presumes  to  flow  from  the  In- 
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jury  or  wrong  done.  Special  damages  are 
Bach  as  really  took  place,  althoogb  not  Im- 
plied by  law.  They  are  such  as  are  usually 
8ui>eradded  to  general  damages.  Whenever 
the  damages  naturally  flow  from  the  act  done, 
or,  In  other  words,  when  they  are  Implied  by 
law.  It  Is  sufficient  to  allege  them  generally, 
for  it  is  onnecesaary  to  plead  presumptions  of 
law,  or  arer  them  as  facts.  But,  when  the 
law  does  not  necessarily  Imply  that  the  plain- 
tlfT  sustained  damages  by  the  act  complained 
of.  It  Is  essential  to  the  validity  of  the  plead- 
ing that  the  resulting  damages  should  be 
shown  with  particularity.  Mr.  Chitty,  In  his 
work  on  Pleading  (page  370),  says:  "And 
whenever  the  damages  sustained  have  not 
necessarily  accrued  from  the  act  complained 
of,  and  consequently  are  not  Implied  by  law, 
then.  In  order  to  prevent  the  surprise  on  the 
defendant  which  might  otherwise  ensue  on 
the  trial,  the  plalntUC  must,  In  general,  state 
the  particular  damage  which  he  has  sus- 
tained, or  be  will  not  be  permitted  to  give  evi- 
dence of  It"  See,  also,  Sedg.  Dam.  |}  1281, 
1265;  LIndly  v.  Dempse,  45  Ind.  246.  In  an 
action  of  trespass  for  killing  a  mare.  It  was 
held  that  damages  for  nursing  and  feeding 
two  colts  which  the  mare  had  been  suckling, 
and  for  care  and  attention  to  the  mare'S 
wound,  were  not  recoverable  under  a  general 
•ligation  (Teagarden  v.  Hetfleld,  11  Ind. 
522),  although,  as  to  the  care  and  treatment 
of  the  wound,  perhaps  a  different  rule  pre- 
vails now  (Ralh-oad  Co.  t.  Holcomb,  9  Ind. 
App.  198,  36  N.  B.  39)i.  In  an  action  for 
breach  of  a  marriage  contract,  seduction  Is 
a  proper  matter  In  aggravation  of  damages, 
bat  no  such  damages  can  be  recovered  unless 
specially  pleaded.  Gates  v.  McKInney,  48 
Ind.  562.  It  has  also  been  held.  In  an  action 
for  breach  of  a  marriage  promise,  that  the 
loss  of  the  plalntlfTs  health  Is  not  the  direct, 
natural,  and  necessary  consequence  of  a 
breach  of  the  contract,  and  that  proof  thereof 
Is  Inadmissible  unless  such  damages  are  claim- 
ed In  the  complaint.  Bedell  v.  Powell,  13 
Barb.  183.  So,  In  an  action  against  a  tenant 
for  holding  over,  where  the  complaint  only 
claimed  general  damages  for  the  detention  of 
the  premises,  It  was  held  that  this  only  In- 
cluded the  rents  for  the  use  and  occupancy, 
and  did  not  Include  waste,  such  as  breaking 
window  lights,  cnrrant  bashes  broken  down, 
grapevines  dug  up  and  carried  away,  and 
fences  torn  down,  and  It  was  not  error  to 
exclude  soch  evidence,  In  the  absence  of  an 
averment  covering  these  Items.  Botbschlld 
V.  Williamson,  83  Ind.  387.  For  the  loss  of 
business,  In  the  sense  of  loss  of  time,  no  spe- 
cific allegation  Is  necessary;  bat  for  a  loss 
caused  to  a  particular  business,  <Hr  in  refer- 


ence to  a  particular  contract,  a  special  aver- 
ment Is  necessary.  Sedg.  Dam.  {  1269.  Here 
the  evidence  showed  that  the  plaintiff  had  a 
contract  with  an  Insurance  company,  by  which 
he  was  guarantied  $300  per  month;  but  the 
complaint  did  not  disclose  this  fact,  and  the 
defendant  could  not  be  expected  to  meet  It,  in 
the  absence  of  an  averment.  There  are  also 
instances  In  which  the  complaint  alleges  facts 
from  which  special  damages  must  necessarily 
result  In  such  cases  evidence  is  admissible 
In  regard  to  such  special  damages,  although 
no  Gfpeclflc  amount  Is  claimed,  eo  nomine,  on 
that  account  Bodily  pain  and  suffering,  men- 
tal anguish  and  humiliation,  may  be  men- 
tioned as  examples.  Hutts  v.  Shoaf,  88  Ind. 
395.  But  In  the  case  at  bar  It  did  not  neces- 
sarily and  naturally  follow  that,  because  the 
plaintiff  was  arrested  and  prosecuted  upon  a 
charge  of  false  pretenses,  he  would  become 
111,  and  thereby  lose  time  from  his  business. 
There  was  nothing  In  the  complaint  to  ap- 
prise the  defendant  at  such  tact  Nor  was 
there  any  averment  to  apprise  the  defendant 
that  the  plaintiff  had  a  special  contract  with 
an  Insorance  company,  which  he  was  com- 
pelled to  surrender  on  account  of  the  prose- 
cution. IJt  would  be  manifestly  unfair  to  the 
defendant  to  require  him  to  meet  such  evi- 
dence, when  It  was  not  within  the  Issues.  Ill 
was  error  to  admit  It 

The  court  may.  In  some  instances,  order  a 
remittitur  of  a  part  of  the  judgment,  when 
the  proof  or  finding  sbows  that  a  part  of  it 
was  erroneous,  and  that  the  evidence  rdating 
thereto  did  not  otherwise  affect  the  amount 
of  the  recovery.  But  in  this  case.  If  the  ar- 
rest and  prosecution  so  humiliated  and  dis- 
tressed the  appellee  that  he  became  111,  the 
court  has  no  means  of  knowing  how  much 
this  fact  affected  the  ]ury  In  fixing  the 
amount  of  recovery  on  account  of  the  humilia- 
tion and  distress.  Its  natural  effect  would 
be  to  Increase  It 

The  complaint  for  a  new  trial,  after  the 
formal  averments,  alleges.  In  substance,  that 
the  appellant  had  discovered  that  be  could 
prove  by  a  witness  that  the  appellee  did  not 
lose  three  months'  pay  on  account  of  111 
health,  but,  on  the  contrary,  the  insurance 
company  for  which  he  was  working  paid  blm 
the  amount  agreed  upon  for  that  period.  The 
evidence  relating  to  HI  health  and  loss  of  time 
was  Improper,  under  the  pleadings.  The  ap- 
pellant was  surprised,  and  not  prepared  to 
meet  It  His  complaint  shows  diligence,  and 
states  a  good  cause  of  action,  and  the  demur- 
rer should  have  been  overruled.  The  cause  is 
reversed,  with  Instructions  to  sustain  appel- 
lant's motion  for  a  new  trial.  Judgment  for 
aU  costs  of  both  appeals  against  the  appellee. 
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(1E7  111.  S68) 

PBOPLB  ex  reL  OORE,  Auditor  of  PubUc  Ae- 

coonts,  T.  PEORIA  MEBCANTILB 

LIBRARY  ASS'N.i 

(Supreme  Court  of  Illinois.     Oct  14,  1885.) 

Taxation— Exemption— LiBBAKT. 

A  building  belonging  to  an  incorporated 
library  association,  partly  nsed  for  a  library, 
and  partly  leased  for  business  purposes,  is  sub- 
ject to  taxation,  not  being  expressly  exempted 
by  statute. 

Application  by  the  people,  on  the  relation 
ot  David  €tore,  auditor  of  public  accounts, 
for  an  order  to  set  aside  and  reverse  the  deci- 
«ion  of  the  board  of  supervisors  of  Peoria 
-county  exempting  from  taxation  the  proper- 
ty of  the  Peoria  Mercantile  Library  Associa- 
tion.   Application  granted. 

M.  T.  Moloney,  Atty.  Gen.  (T.  J.  Scolfleld 
and  M.  Lb  Newell,  of  counsel),  for  relator. 

WILKIN,  J.  This  is  a  proceeding  under 
the  third  clause  of  section  97  of  the  revenue 
act  (2  Starr  &  G.  Ann.  St  p.  2057).  The  as- 
aessor  of  Peoria  township,  for  the  year  18M, 
listed  and  assessed  as  the  property  of  the 
Peoria  Mercantile  library  Association  54 
feet  on  Jefferson  avenue  by  170  feet  on  Main 
street  being  a  part  of  lot  10  in  block  13,  orig- 
inal town  of  Peoria,  at  the  sum  of  $12,700. 
At  the  April  meeting,  1894,  of  the  board  of 
supervisors  of  the  county,  the  library  asso- 
-ciatlon  presented  the  following  petition: 
•"The  undersigned  respectfully  petition  your 
honorable  body  to  exempt  and  strike  off 
from  the  list  of  taxable  property  the  lot  and 
building  known  as  [describing  the  proper- 
ty]. Said  building  In  fact  belongs  to,  and 
all  its  Income  of  whatever  kind  Is  now,  and 
for  many  years  has  been,  and  Is,  used  delu- 
sively for,  a  free  public  library,  and,  under 
the  second  clause  of  section  2  of  the  cliapter 
entitled  'Revenue,'  Is  by  the  statute  made  ez- 
-empt  from  taxation."  Upon  the  14th  day  of 
July,  1884,  the  petition  coming  before  the 
committee  on  equalization,  it  was  favorably 
reported  by  that  body,  with  the  recommenda- 
tion that  the  prayer  be  granted,  and  on  the 
same  day  the  board  adopted  its  report  The 
county  clerk  having  made  out  and  forwarded 
to  the  auditor  a  statement  of  all  the  facts  in 
the  case,  he,  having  decided  that  the  proper- 
ty in  question  was  subject  to  taxation,  flies 
in  this  court  a  statement  of  the  facts  certified 
to  him  by  the  clerk,  with  his  objections  to 
the  decision  of  the  board  of  supervisors.  The 
reason  stated  for  his  decision  is  that  the 
statement  of  facts  submitted  shows  that  the 
library  association  does  not  use  the  proper- 
ty for  maintaining  a  public  library,  but  rents 
the  same  to  various  parties  for  profit 

The  Peoria  Mercantile  Library  Association 
was  incorporated  February  15,  1865,  under  a 
-special  act  of  the  legislature;   its  object  be- 

1  Reported  by  Louis  Boisot  Jr.,  Bsq.,  of  the 
-Chicago  bar. 


Ing,  as  stated  In  the  charter,  to  establish  and 
maintain  a  public  library,  merchants'  ex- 
change, and  reading  rooms.  See  2  Priv. 
Laws  1865,  p.  1&  Prior  to  the  year  1894 
It  erected  a  large  and  expensive  building  on 
the  ground  assessed,  and  for  several  years 
thereafter  maintained  In  the  same,  and  cir- 
culated under  its  rules  and  regulations, 
among  its  patrons,  a  large  library.  On 
March  1,  1892,  it  disposed  of  this  library  to 
the  Peoria  Public  Library;  and  from  and 
after  that  date  the  Peoria  Mercantile  Library 
Association  has  not  owned  or  operated  any 
library,  but  has  leased  quarters  in  its  said 
building  to  said  Peoria  Public  Library,  and 
the  rents  and  revenues  derived  from  the 
property  have  been  used  in  liquidating  an 
Inctmibrance  placed  upon  the  same  for  the 
purpose  of  erecting  the  main  building,  for 
operating  expenses  of  the  building,  and  re- 
pairs thereon.  These  facts  are  fully  estab- 
lished by  the  statement  of  the  county  clerk, 
and  are  In  no  way  controverted.  That  they 
fully  sustain  the  auditor's  decision  is  implied- 
ly conceded  by  the  failure  of  the  library  asso- 
ciation to  file  any  argument  against  it 

By  section  1  of  the  revenue  act,  all  real 
and  personal  property  in  this  state  is  liable 
to  assessment  and  taxes,  except  such  as  Is 
expre'bsly  exempted  by  section  2.  This  lat- 
ter section  contains  10  clauses,  each  naming 
classes  of  property  as  exempt  The  proper- 
ty in  question  falls  within  none  of  those 
clauses,  nor  Is  it  possible,  by  any  construc- 
tion, however  strained,  to  bring  it  within  any 
of  them;  whereas  the  rule  Is  that  laws  ex- 
empting property  from  taxation  are  always 
to  be  strictly  construed.  The  decision  of  the 
auditor  was  clearly  right,  and  It  will  be  af- 
firmed.   Affirmed. 


(U7  IlL  403) 

PBOPLig  ex  rel.  GORB,  Auditor  of  Public  Ac- 
counts, V.  YOUNG  MEN'S  CHRISTIAN 
ASS'N  OF  PEORIA.I 

(Supreme  Court  of  Illinois.  Oct  14,  1895.) 
Taxation- Exemption— T.  M.  C.  A. 
A  building  belonging  to  a  Young  Men's 
Christian  Association,  and  used  partly  for  the 
purposes  of  the  association,  and  partly  rented 
for  business jrarposes,  is  not  exempts  from  tax- 
ation under  Rev.  St  1893,  c  120,  f  2,  cl.  2,  ex- 
empting from  taxation  "all  church  property 
actually  and  exclusively  used  for  public  wor- 
ship." 

Application  by  the  people,  on  the  relation  of 
David  Gore,  auditor  of  public  accounts,  for 
an  order  to  set  aside  and  reverse  the  decision 
of  the  board  of  supervisors  of  Peoria  county 
exempting  from  taxation  the  property  of  the 
Young  Men's  Christian  Association  of  Peoria. 
Application  granted. 

M.  T.  Moloney,  Atty.  Gen.  (T.  J.  Scolfleld 
and  M.  L.  Newell,  of  counsel),  for  relator. 

1  Reported  by  Louis  Boisot  Jr.,  Esq.,  of  the 
Chicago  bar. 
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WIIiKIN,  J.  This  Ciise  Is  certified  to  as  by 
the  andltor  of  public  acconnts,  under  clause 
8,  8  97,  of  the  revenue  act.  The  question  for 
decision  is  whether  or  not  certain  property 
belonging  to  the  Toung  Men's  Christian  As- 
sociation of  Peoria  is  liable  to  taxation.  The 
local  assessor  assessed  It  at  $13,000.  The 
board  of  supervisors  of  the  county  held  it  ex- 
empt, and  ordered  the  assessment  stricken 
out.  The  county  clerk  forwarded  a  statement 
of  ail  the  facts  to  the  auditor,  who  reversed 
the  decision  of  the  county  board,  and  sends 
the  record  here,  with  the  reason  for  his  de- 
cision, which  is:  "Tlie  statement  of  facts  sub- 
mitted shows  that  the  property  is  not  used  fol 
purely  charitable  and  educational  purposes, 
neither  is  it  used  exclusively  for  public  wor- 
ship. On  the  contrary,  a  large  part  of  the 
building  Is  rented  to  various  tenants,  and  a 
considerable  yearly  income  derived  therefrom. 
It  is  therefwe  used  for  profit,  and  is  not,  In 
the  opinion  of  the  auditor,  exempt  from  tax- 
es." No  brief  or  argument  is  filed  on  behalf 
of  the  owner  of  the  property.  The  material 
facts  are:  The  Young  Men's  Christian  Asso- 
ciation of  Peoria  was  Incorporated  under  the 
statute  of  this  state  December  16,  1S82,  its 
stated  object  being  "the  Improvement  of  the 
spiritual,  mental,  social,  and  physical  condi- 
tion of  young  men."  Thereafter  It  purchased 
the  lot  assessed,  and  erected  a  "substantial 
and  expensive  five-story  brick  and  stone  build- 
ing, covering  the  entire  lot"  The  statement 
of  facts  certified  by  the  county  clerk  further 
shows  that  the  rear  one-third  of  the  building 
Is,  and  has  been  since  its  erection,  used  ex- 
clusively for  the  purposes  of  said  association, 
and  consists  of  an  auditorium  room  for  the 
purpose  of  holding  religious  and  other  meet- 
ings, and  other  rooms,  used  for  a  gymnasium, 
reading  rooms,  bath  rooms,  etc.;  that  the  as- 
sociation also  uses  for  its  own  purposes,  for 
parlors,  sitting  rooms,  or  reading  rooms,  the 
greater  portion  of  the  front  two-thirds  of  the 
second  story  of  the  building.  The  remainder, 
not  occupied  and  used  by  the  association  it- 
self, it  rents  to  divers  tenants,  at  an  aggre- 
<ate  roital  of  about  |11,000  per  year.  Among 
such  tenants  are  a  bank,  a  title-guaranty  and 
abstract  company,  a  number  of  lawyers,  den- 
tists, doctors,  and  insurance  agents. 

As  we  said  at  this  term  in  People  v.  Peoria 
Mercantile  Library  Ass'n,  41  N.  B.  557,  thlE 
property  must  be  held  liable  to  assessment 
and  taxation  under  section  1  of  the  revenue 
act,  unless  exempt  by  some  provision  found  in 
the  following  section:  (2)  Here,  as  there,  no 
one  of  the  10  clauses  in  section  2  is  pointed 
out  as  exempting  this  class  of  property,  nor 
can  any  such  be  found.  If  it  be  said  it  is  in 
the  nature  of  church  property,  and  falls  with- 
in the  terms  of  the  second  clause,  ^  the  answer 
Is,  it  was  not  exclusively  used  for  public  wor- 
idiip.     Laws  exempting  property  from  taxa- 


'  That  clause  exempts  from  taxation  "all 
»nurch  property  actually  and  exclusively  used 
for  public  worship." 


tlon  are  not  to  be  extended  by  construction, 
but  must  be  strictly  construed.  Cooley,  Tax'n 
{2d  Ed.)  205;  Montgomery  v.  Wyman,  130  lU. 
17,  22  N.  B.  845;  In  re  Swlgert,  119  m.  87, 
6  N.  E.  469,  and  cases  there  cited.  As  this 
case  is  presented.  It  is  unnecessary  to  dedde 
whether  or  not  propMty  used  exclusively  in 
carrying  out  the  object  and  purpose  of  this 
Toung  Men's  Christian  Association,  as  stated 
in  Its  charter,  would  be  liable  to  taxation. 
Certainly,  because  a  part  of  a  building  may 
be  so  used,  the  whole  does  not  become  ex- 
empt. We  entertain  no  doubt  as  to  tbe  cor- 
rectness of  the  decision  of  the  auditor,  and  It 
is  afilrmed.    Afilrmed. 


067  111.  350) 

JOHNSON  et  aL  v.  McGREGOR.» 

(Suprems  Court  of  Illinois.     Oct.  14,  1895.) 

Appeal  —  Johisdiotion  —  Hu&band  and  Wifs  — 

WiTNBSs— Gaming— Instructions — Demand. 

1.  Under  Rev.  St.  1893,  c.  37,  f  25,  which 
limits  the  right  of  appeal  from  the  appellate  tn 
the  supreme  court,  in  actions  ex  contractu,  to 
cases  in  which  the  amount  involved  is  over  f  1.- 
000,  and  declares  that  the  term  "ex  contractu" 
shall  not  be  construed  to  include  actions  involv- 
ing a  penalty,  an  appeal  lies  to  the  supreme 
court  in  an  action  to  recover  three  times  the 
amount  won  at  gambling,  regardless  of  the 
amount  involved. 

2.  Under  Rev.  St.  1893,  c.  51,  {  5.  which 
permits  a  husband  to  testify  for  his  wife  in  an 
action  in  which  the  wife  would,  if  unmarried, 
be  a  party,  a  husband  may  testify  for  his  wife, 
in  an  action  brought  by  her  to  recover  three 
times  the  amount  lost  by  him  at  gambling,  since 
Rev.  St.  1893,  c.  38,  i  132,  allows  such  an  action 
to  be  brought  by  any  person. 

3.  Under  Rev.  St.  1893,  c.  38,  J  132,  which 
allows  the  recovery,  by  suit,  of  treble  the  valne 
of  any  money  or  vslnable  thing  lost  by  gambling 
"at  any  time  or  sitting,"  an  instruction  that  if, 
during  the  period  covered  by  all  the  games,  the 
money  won  by  the  alleged  losing  party  equaled 
or  exceeded  his  losses,  there  can  be  no  recovery, 
may  properly  be  modified  by  substituting  the 
words  "on  such  occasions"  for  the  words  "dur- 
ing the  period  covered  by  such  gambling,"  since 
each  time  or  sitting  is  a  complete  and  separate 
subject  for  the  prescribed  penalty, 

4.  An  instruction  that  such  suit  is  not 
brought  to  determine  the  losses  sustained  by 
the  defendant,  and  that  he  cannot  recover  ea<A 
losses  therein,  is  not  misleading. 

6.  No  demand  being  expressly  required  bf 
said  section,  demand  is  not  a  prerequisite  to 
suit  for  such  penalty. 

Appeal  from  appellate  court.  Third  district 
Action  on  the  case  by  Emma  L.  McGregor 
against  Willis  Johnson,  Jr.,  and  A.  B.  Bar- 
teau.  PlalntifF  obtained  judgment  which 
was  affirmed  by  the  appellate  court  55  111. 
App.  530.     Defendants  appeal.    Affirmed. 

Crea  &  Bwing,  for  appellants.  W.  Q.  Coch- 
ran and  Mills  Bros.,  for  appellee. 

BAKER,  J.  This  is  a  special  action  on  the 
case,  in  wliich  appellee  recovered  judgment 
against  appellants,  in  the  circuit  court  of 
Macon  county,  for  $690.    That  judgment  was 


I  Reported  by  Louis  Boiaot  Jr.,  Esq.,  of  the 
Chicago  bar. 
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affirmed  by  the  appellate  court  for  the  Third 
district  The  action  was  brought  to  recover 
treble  the  amount  claimed  to  have  been  lost 
by  appellee's  husband,  H.  B.  McGregor,  to 
appellants,  in  certain  games  of  chance,  and 
was  based  upon  section  132  of  the  Criminal 
Code,  which  provides  that  money  or  other 
valuable  thing  so  lost  "at  any  time  or  sit- 
ting," amounting  In  the  whole  to  the  sum  of 
110,  may  be  recovered  by  the  loser  from  the 
winner,  and,  in  case  the  loser  shall  not  sue 
within  sis  montlis,  it  shall  be  lawful  for  any 
person  to  sue,  and  recover  treble  the  value 
thereof,  one-half  to  the  use  of  the  county, 
and  the  other  to  the  person  suing. 

Upon  the  bringing  of  the  cause  here,  appel- 
lee moved  to  dismiss  the  appeal  <m  the 
ground  that  no  appeal  lies  to  this  court,  foi: 
the  reason  that  the  action  is  a  case  sounding 
in  damages,  and  the  Judgment  of  the  cir- 
cuit court  was  for  an  amount  less  than  $1,000, 
exclusive  of  costs,  and  was  affirmed  by  the 
app^Uote  court  The  motion  was  reserved 
till  the  final  hearing  of  the  cause.  We  deem 
it  unnecessary  to  enter  into  a  discussion  of 
the  statute  regulating  the  right  of  appeal 
from  the  appellate  court  to  this  cotirt  Sec- 
tion 8  of  the  appellate  court  act  designates 
In  what  cases  the  judgment  of  the  appellate 
court  shall  be  final  and  conclusive,  and  In 
whal  cases  an  appeal  shall  lie  therefrom  to 
this  court  This  suit  is  a  special  action  un- 
der the  statute,  for  the  recovery  of  a  penalty, 
L  e  three  times  the  amount  ot  certain  mon- 
eys lost  at  gaming;  and  said  section  8  allows, 
in  such  a  case,  an  appeal  from  the  appellate 
court  to  this  court,  without  regard  to  the 
amount  sought  to  be  recovered,  or  of  the 
judgment  of  the  court  below.  Umlauf  v. 
Umlauf,  106  III.  651.  The  motion  to  dismiss 
is  overruled. 

Appellants  contend  that  the  trial  court  err- 
ed in  permitting  the  husband  of  appellee  to 
testify  as  a  witness  in  her  behalf.  Section 
5  of  chapter  51,  Rev.  St,  provides  that  where 
the  wife  would,  if  unmarried,  be  plaintiff  or 
defendant  and  where  the  litigation  shall  be 
concerning  her  separate  property,  the  hus- 
band may  testify  in  her  behalf.  Appellee's 
right  of  action  Is  not  one  resulting  from  mar- 
riage; for,  if  unmarried,  she  might  have 
maintained  this  suit,  inasmuch  as  the  stat- 
ute permits  any  person  who  will  to  sue  after 
the  lapse  of  six  mMiths,  the  loser  himself 
not  having  sued  within  that  period.  When 
the  loser  (bar  husband)  did  not  sue  within 
six  months  to  recover  the  amount  lost  by 
him,  and  appellee,  after  the  expiration  of 
that  period,  sued  to  recover  the  penalty,  the 
right  to  the  penalty  became  her  i>er8onal  and 
separate  property,  and  the  amount  recovered 
she  may  hold  free  from  his  interference.  We 
are  satisfied,  therefore,  that  the  husband  of 
appellee  was  a  competent  witness,  and  that 
there  was  no  error  in  permittlhg  him  to  tes- 
tify. Smith  V.  Long,  106  111.  485;  Railroad 
Co.  V.  Dunn,  52  111.  260. 

Appellants  contend.  In  the  next  place,  that 


the  trial  court  erred  in  modifying  certain  in- 
structions ofTercd  in  their  behalf.  Said  in- 
structions, as  asked,  told  the  Jury  that  if, 
during  the  period  covered  by  all  the  games 
In  which  appellee's  husband  engaged -with 
appellants,  the  money  won  by  the  former 
equaled  or  exceeded  his  losses,  then  appellee 
could  not  recover.  But  the  court  modified 
the  instructions  by  substituting  the  words 
"on  the  same  occasion,"  and  "on  such  occa- 
sions," for  the  words  "during  the  same  peri- 
od," and  "during  the  period  covered  by  such 
gambling";  thus  limiting  appellee  to  the  re- 
covery of  the  loss  at  any  time  or  sitting,  but 
not  to  the  net  loss  of  the  whole  period  be- 
fore the  suit  was  brought  The  court  In 
making  such  modifications,  committed  no  er- 
ror. The  statute  is  so  clear  and  explicit  on 
this  point  that  there  is  no  room  for  any 
doubt  as  to  its  meaning.  It  expressly  says 
"at  any  time  or  sitting,"  in  referring  to  the 
money  lost  at  gaming  for  which  the  right  of 
recovery  is  given,  thereby  making  each 
"time"  or  "sitting"  a  complete  and  separate 
subject  for  the  penalty  thereinafter  prescrib- 
ed. As  said  in  the  opinion  ot  the  appellate 
court  "the  statute  was  designed  to  punish 
and  discourage  gambling,  by  making  it  un- 
profitable to  the  winner." 

The  first  instmction  given  for  appellee  was 
as  follows:  "The  court  instructs  the  jury 
that  this  suit  was  not  brought  to  determine 
the  losses  sustained  by  the  defendants  to 
the  witness  McGregor,  in  gaming  at  their 
house,  nor  have  the  defendants  any  right  to 
recover  any  such  losses  in  this  action."  Ob- 
jection is  made  to  it  by  app^lants  os  the 
ground  that  It  Is  at  variance  with  the  modi- 
fied instructions  given  for  them,  and  that  the 
language  of  the  second  clause  is  misleading. 
The  instruction  did  not  state  an  incorrect 
proposition  ot  law;  and  although  not,  per- 
haps, entlr^y  appropriate,  still,  when  read 
in  connection  with  the  other  instructions,  we 
do  not  see  how  It  could  have  misled  the  Jury. 
Both  McGregor  and  appellants  could  not 
have  lost  at  any  one  "time  or  sitting,"  and 
this  suit  is  based  upon  the  losses  of  Mc- 
Gregor on  such  an  occasion.  Mc««over,  had 
it  been  proven  cm  the  trial  that  appellants, 
and  not  McGregor,  were  the  Iosm^,  they 
could  not  recovCT  any  such  losses  in  this  ac- 
tion, for  McGregor  is  not  a  party  to  the  suit 

Appellants  claim,  finally,  that  the  trial 
court  erred  In  overruling  their  motion  in  ar- 
rest of  Judgment  The  ground  upcm  which 
the  motion  waa  made  was  that  the  declara- 
tion did  not  allege  a  demand.  Independent 
of  the  statute,  appellee  would  have  no  right 
of  action,  for  it  exists  by  virtue  of  the  stat- 
ute <Mily.  The  statute  creating  the  right 
names  the  conditions  upon  which  it  Is  based, 
and  points  out  the  manner  in  which  suit 
shall  be  brought  but  Is  silent  on  the  subject 
of  a  demand.  It  Is  to  be  assumed,  therefore, 
that  the  legislature  Intended  that  a  demand 
should  not  be  necessary.  And  especially 
should  it  be  so  held  when  such  a  construction 


Digitized  by  VjOOQ  IC 


660 


NORTHEASTERN  REPORTER,  Vol.  4L 


OIL 


Is  not  nnreaaonable,  or  Inconsistent  with  tbe 
object  the  legislature  manifestly  had  in  view 
In  enacting  the  statute.  The  motion,  then, 
■was  properly  overruled.  The  Judgment  at 
the  appell;ite  court  will  be  affirmed.  Affirm- 
ed. 


(157  111.  371) 

HENDERSON  et  sL  t.  DAVISSON.i 
(Snpreme  Court  of  Illinois.     Oct  14,  1895.) 
Action  os  Notb— Indorsbmbnt— Piedob. 
The  indorsee  of  a  note,  who  again  in- 
dorses it  as  collateral,  but  who  obtains  posses- 
sion of  it  again  from  the  second  indorsee  for 
the  purpose  of  suit,  may  sue  thereon  in  his  own 
name,  notwithstanding  the  second  indorsement. 
57  III.  App.  17,  affirmed. 

Appeal  from  appellate  court.  Third  district. 

Assumpsit  by  H.  D.  Davisson  against  Har- 
ry M.  Henderson  and  Franlc  R.  Hend^son. 
Plaintiff  obtained  Judgment,  which  was  af- 
firmed by  the  appellate  court.  67  IlL  App. 
17.    Defendants  appeal.   Affirmed. 

The  note  in  controversy,  for  $1,435,  execut- 
ed by  appellants  to  one  J.  O.  Phillips,  as 
payee,  was  sold  and  indorsed  by  Phillips  to 
appellee.  Appellee  afterwards  borrowed 
$400  from  the  People's  Bank,  and  pledged 
the  Henderson  note  as  collateral,  by  indors- 
ing his  name  on  the  note,  and  delivering  pos- 
session of  it  to  the  Pe<9le's  Bank.  On  April 
12,  1894,  the  Hendersons  refusing  to  pay 
their  note,  then  past  due,  Mr.  Davisson,  ap- 
pellee, called  with  his  attorney,  Mr.  Lillard, 
at  the  People's  Bank,  and  iHrocured  posses- 
sion of  this  note  against  appellants,  so  he 
could  sue  upon  it  In  his  own  name,  and,  by 
Judgment  and  execution,  compel  its  payment 
by  appellants.  Defendants  in  the  court  be- 
low objected  to  the  introduction  of  the  note 
on  the  ground  that  the  legal  title  to  the  note 
was  in  the  People's  Bank,  and  they  made  the 
point  that  the  bank  alone  could  bring  the 
suit;  but  the  court  overruled  the  defendants' 
objections,  and  finally  rendered  Judgment  for 
the  plaintiff  for  $1,563.87.  There  were  no 
disputed  questions  of  fact,  the  controversy 
being  solely  on  questions  of  law.  The  trial 
was  had  before  the  court  without  a  Jury. 
The  defendants  submitted  the  following  prt^ 
ositions  of  law  to  be  passed  on  by  the  court, 
and  asked  the  court  to  hold  the  same,  which 
were  refused:  "First  The  legal  title  to  a 
note  indorsed  as  collateral  security  is  in  the 
party  h<dding  such  note  as  collateral.  Sec- 
ond. The  legal  title  to  the  note  in  suit,  as 
shown  by  the  testimony,  is  in  the  People's 
Bank,  and  not  in  the  plaintiff,  and  no  re- 
.  covery  can  be  had  thereon  by  the  plaintiff 


1  Reported  by  Louis  Boisot,  Jr.,  Eekj.,  of  the 
Chicago  bar. 


in  this  suit  Third.  The  note  in  suit  was  in- 
dorsed by  plaintiff  to  the  People's  Bank  for 
collateral  security.  Fourth.  The  mere  loan- 
ing of  the  note  (to  bring  suit  thereon)  by  the 
bank  to  the  plaintiff  did  not  reinvest  the 
plaintiff  to  the  legal  title,  so  that  suit  could 
be  maintained  in  his  own  name,  the  evi- 
dence showing  the  bank  still  held  the  note 
as  coUateraL"  The  refusal  was  assigned  as 
error.  On  appeal  to  the  appellate  court  of 
the  Third  district,  the  Judgment  was  affirmed. 

John  E.  Pollock,  Neville  &  Lindley,  and  E. 
M.  Prince,  for  appellants.  Lillard  &,  Wil- 
liams, for  appellee. 

PHILLIPS,  J.  (attee  stating  the  facts). 
The  note  having  matured,  and  suit  instituted 
thereon,  if  a  Judgment  is  rendered  no  snb- 
seqqfflit  h<dder  could  thereafter  maintain  a 
recovery  on  the  same.  Mlddleton  v.  Grif- 
fith (N.  J.  Err.  &  App.)  31  AU.  405.  It  is  a 
matter  with  which  the  defendant  has  no  con- 
cern, as  to  the  rights  between  the  plaintiff 
and  another  in  the  beneficial  interest  in  the 
Judgment,  unless  his  defense  is  Bet-<^,  pay- 
ment, etc.  Parks  v.  Brown,  16  UL  454.  Pos- 
session of  the  note  is  prima  facie  evidence  of 
ownership,  and  a  payee  or  Indorsee  in  pos- 
session may  recover  notwithstanding  an  in. 
dorsement  of  his  name  on  the  back  there- 
of. OiUbam  v.  Bank,  2  Scam.  245;  Laflln  v. 
Sherman,  28  111.  391;  Palmer  v.  Gardiner,  77 
lU.  143;  Best  v.  Bank,  76  111.  608.  Notwith- 
standing the  indorsement  the  plaintiff,  when 
the  note  again  comes  to  his  possession,  may 
disregard  the  indorsement  or  strike  it  oat 
Its  existence  does  not  defeat  a  recovery. 
Parks  V.  Brown,  16  III.  454;  Ricliards  v. 
Darst,  51  lU.  140;  Humphreyville  v.  Culver, 
73  111.  485;  Palmer  v.  Gardiner,  supra;  Best 
T.  Bank,  supra.  The  purpose  for  which  the 
note  was  delivered  to  the  plaintiff,  with  the 
manner  of  the  indorsements,  was  sufficient 
to  authorize  suit  in  the  plaintiff's  name.  The 
first  proposition  ststed  an  abstract  proposi- 
tion ot  law,  and  the  third  proposition  stated 
a  fact  shown  by  the  evidence;  but  whether 
read  separately  or  together,  both  ignwe  the 
fact  of  the  return  of  the  note  to  the  plaintiff, 
and  possession,  etc.  The  second  and  fourth 
propositions  have  the  same  vice.  It  was  not 
error  to  refuse  those  propositions.  The  note 
was  admissible  in  evidence,  and  It  was  not 
error  to  enter  Judgment  thereon.  Nor  was 
it  error  In  the  appellate  court  to  affirm  that 
Judgment  A  moticHi  is  entered  in  this  court 
to  affirm  the  Judgment,  and  assess  10  per 
cent  damages,  because  the  appeal  is  alleged 
to  be  taken  for  delay.  That  motion  cannot 
be  sustained,  under  the  questions  presented 
on  this  record.  Questions  of  law  are  here 
presented.  The  Judgment  Is  affirmed.  Af- 
firmed. 
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RIENDEAD  T.  BULLOOK  et  sL 

(Ooart  of  Appeals  of  New  York.     Oct  22, 189S.) 

Bali— Rbsoimion  bt  Sellbb— Wbit  Coxbtitdtbs 

—Action  fob  Bbbaoh— Bvidbkcb— 

Dbhdkrise. 

1.  A  contract  provided  for  the  sale  by  nlain- 
tiff  to  defendants  of  "all"  his  ice  then  in  store- 
houses on  a  canal,  to  be  delivered  on  canal  boats 
during  June  and  July.  Afterwards,  on  defend- 
ants agreeing  to  pay  25  cents  more  per  ton,  the 
time  was  extended  so  they  could  take  it  during 
Angust.  The  first  boat  for  ice  arrived  August 
27th,  and  five  others  arrived  during  the  month. 
The  last  boat  was  loaded  early  in  September, 
when  80S  tons  remained,  which  defendants  nev- 
er took.  August  27th  plaintiff  wrote  defendants 
he  would  okarge  only  25  cents  extra  on  ice  taken 

.after  September  10th.  and  to  "please  let  me 
know  if  Vou  accept  this  offer."  They  replied 
August  2&th,  refusing  to  pay  the  advance,  and 
telling  him  to  sell  elsewhere.  September  7th, 
in  reply  to  telegrams,  plaintiff  told  them  he 
would  call  the  ice  so  far  loaded  at  the  Angust 
figures,  and  the  balance  at  25  cents  extra.  Meii, 
that  there  was  no  waiver  by  plaintiff  of  the 
conditions  of  the  contract.  20  N.  Y.  Snpp. 
976,  reversed. 

2.  The  contract  required  the  seller  of  lee  to 
load  each  boat  wiUiin  24  hours  after  arrival,  or 
ipay  $10  per  day  on  each  boat  after  the  24  hoars 
expired,  llie  purchasers  understood  that  but 
one  boat  could  be  loaded  at  a  time..  They  hired 
and  sent  the  boats  to  get  the  ice,  and  the  mas- 
ters demanded  no  demurrage.  Bdd,  that  the 
purchasers  were  not  entitled  to  demurrage  for 
boats  not  loaded  within  24  hours  after  arrival. 

S.  In  an  action  on  a  contract  bv  the  seller 
of  ice  against  the  purchasers  for  failure  to  take 
all  the  ice  sold,  it  was  proper  to  admit  evidence 
showing  the  location  of  the  ice  houses  on  the 
canal,  and  the  depth  of  the  water;  that  but  one 
boat  could  be  loaded  at  a  time;  that  this  was 
understood  by  defendants;  and  that  the  ice  be- 
came worthless  after  defendants  refused  to 
take  it. 

Appeal  from  Bupreme  conrt,  general  term. 
Third  department. 

Action  by  Homedas  H.  Riendeau  against 
Roselle  Bullock  and  others  to  recover  dam- 
ages for  breach  of  contract  for  the  sale  of  ice 
by  plalntifF  to  defendants.  )m>m  a  Judgment 
of  the  general  term  (20  N.  T.  Snpp.  976)  re- 
versing a  Judgment  for  plaintiff  entered  on 
the  report  of  a  referee,  plaintiff  appeals.  Re- 
versed. 

O.  H.  Beckwlth,  for  appellant  R.  Oorbln 
and  W.  H.  Dunn,  for  respondents. 

HAIGHT,  J.  This  action  was  brought  to 
recover  damages  for  the  breach  of  a  contract 
for  the  sale  and  delivery  of  a  quantity  of 
ice.  On  the  Slst  day  of  May,  1890,  the  plain- 
tiff entered  into  a  contract  in  writing  with 
the  defendants,  in  and  by  which  be  agreed 
to  sell,  and  they  agreed  to  take,  all  the  ice 
in  his  storehouses  on  Chambly  canal,  to  be 
delivered  f.  o.  b.  on  canal  boats  at  such  store- 
houses, at  $2.75  per  ton  for  all  delivered  dur- 
ing the  month  of  June,  1890,  and  $3  per  ton 
for  all  delivered  during  the  month  of  July, 
1890;  the  weight  to  be  determined  by  the 
weighlock  weight  at  Waterford.  It  was  al- 
so agreed  that  plaintiff  would  load  all  the 
boats  within  24  hours  after  their  arrival  at 
the  storehouses,  and  in  case  of  failure  would 
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pay  $10  per  day  on  each  boat  after  the  ex- 
piration of  24  hours.  The  Ice  was  to  be 
good,  sound,  clear,  and  mercliautable.  On 
the  21st  day  of  July,  1890,  the  above-men- 
tioned agreement  was  modified  by  the  par- 
ties 80  as  to  extend  the  time  during  which 
the  defendants  were  to  take  the  ice  through 
the  month  of  August,  they  agreeing  to  pay 
25  cents  per  ton  in  addition  to  the  July  price 
for  all  of  the  ice  taken  during  the  month  of 
August  The  first  boat  that  the  defendants 
sent  for  the  ice  arrived  at  the  plaintiff's 
storehouses  mi  the  evening  of  the  27th  day  of 
August,  and  during  the  remaining  days  of 
August  five  other  boats  arrived,  making  six 
in  all,  which  were  loaded  by  the  plaintiff  with 
ice  during  the  remaining  days  of  August  and 
the  early  part  of  September.  No  other  boat» 
were  sent  by  the  defendants  for  the  remain- 
ing Ice,  they  refusing  to  take  more.  It  was 
for  this  breach  of  the  contract  that  this  ac- 
tion was  brought  The  referee  has  found 
that  there  remained  In  the  Ice  houses  805% 
tons  of  good,  sound,  clear,  and  merchantable 
ice,  which  became  a  total  loss  to  the  plaintiff, 
and  that  he  was  entitled  to  recover  the  con 
tract  price  for  August  therefor,  together  with 
the  amount  due  and  unpaid  upon  the  Ice  tak- 
en by  the  defendants,  and  ordered  Judgment 
for  the  amount  thereof. 

The  order  of  the  general  term  reversing  the 
Judgment  does  not  state  the  grounds  upon 
which  its  decision  was  made.  We  must  as- 
sume, therefore,  that  the  reversal  was  upon 
the  law,  and  not  the  facts.  Code  Civ.  Proc. 
i  1338.  We  are  thus  limited  to  a  review  of 
the  exceptions  taken  to  the  admission  of  the 
evidence  and  to  the  conclusions  of  law. 

Upon  the  trial,  evidence  was  given  on  be- 
half of  the  plaintiff  tending  to  show  the  loca- 
tion of  his  Ice.  houses  upon  the  canal,  the 
depth  of  the  water,  the  place  where  the  Ice 
was  to  be  taken;  that  but  one  boat  could  be 
loaded  at  a  time;  that  this  was  talked  'over 
and  understood  by  the  defendants;  and  that 
the  ice  became  valueless  after  defendants  re- 
fused to  take  It  Exceptions  were  taken  to 
the  admission  of  this  evidence,  but  it  was  so 
clearly  competent  that  further  discussion  is 
unnecessary.  The  evidence  as  to  the  expen- 
ses of  the  plaintiff  in  caring  for  the  ice  after 
the  defendants  refused  to  take  It,  and  the 
expenses  Incurred  by  him  In  a  fruitless  effort 
to  sell  and  dispose  of  that  which  remained, 
becomes  unimportant,  for  the  reason  that  the 
referee  did  not  allow  any  such  expenses  in 
the  Judgment  awarded  by  him.  But  one  ex- 
ception was  taken  to  the  conclusions  of  law 
as  found,  and  that  was  as  to  the  amount  the 
plaintiff  was  entitled  to  recover.  Inasmuch 
as  this  conclusion  follows  and  Is  In  accord- 
ance with  the  finding  of  fact  upon  the  sub- 
ject, the  exception  is  of  no  avail. 

We  are  thus  brought  to  the  consideration  of 
the  real  question  In  the  case,  and  that  Is, 
was  there  a  waiver  by  the  plaintiff  of  the  con- 
ditions of  the  contract?  Requests  to  so  find 
were  made  by  the  defendants,  and  refused 
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by  the  referee.  The  facts  bearing  upon  this 
qnestlon  are  undisputed,  and  they  are,  In 
substance,  as  follows:  On  the  27th  of  An- 
^st  the  plaintiff  wrote  to  the  defendants 
that:  "The  Ice  was  to  be  all  taken  before 
1  Sept  I  have  had  a  great  loss  In  keeping 
It  over  to  try  and  meet  you,  so  my  intend- 
ance  is,  if  yon  take  it  all  by  the  beginning 
of  Sept.,  say  in  the  first  ten  days,  to  make 
only  twenty-five  cent  extra  on  whatever  be 
taken  after  this  month  and  up  to  10th  Sept. 
Please  let  me  know  if  you  accept  this  offer." 
On  the  29th  of  August  the  defendants 
replied,  saying:  "The  market  will  not  stand 
it  We  cannot  get  our  money  back  as  It 
is,  and,  rather  than  pay  an  advance,  would 
prefer,  after  you  load  the  boats  we  put 
In  this  month,  that  you  sell  it  elsewhere." 
On  September  4th  they  wired  the  plaintiff, 
asking  the  number  of  tons  he  still  had.  and 
whether  he  intended  to  load  any  more  boats 
at  the  August  prices;  to  which  the  plaintiff 
answered  that  he  expected  to  have  in  all 
about  16  boat  loads.  On  September  the  6th 
the  plalntifF  was  asked  to  answer  that  part 
of  the  defendants'  telegram  relating  to  price, 
and  on  the  7tb  he  answered  that  he  would 
call  the  four  boats  loaded  at  August  figures, 
and  the  balance  at  25  cents  extra,  provided 
the  defendants  would  keep  sending  on  the 
boats.  On  the  8th  they  replied:  "All  right 
You  need  not  load  any  more  boats  for  us,  as 
we  cannot  pay  the  advance,"  to  which  the 
plaintiff  on  the  same  day  replied:  "To  meet 
yon  friendly,  will  load  balance  of  ice  at  Au- 
gust price,  provided  you  take  It  by  the  20th 
Inst";  to  which  they  replied:  "Telegram  re- 
ceived, but  too  late."  In  considering  these 
facts  we  must  not  overlook  the  situation  of 
the  parties,  or  the  events  that  had  already 
transpired.  For  the  purposes  of  the  case  we 
shall  assume,  as  the  respondents  contend, 
that  the  contract  was  executory.  It  pertain- 
ed to  the  sale  of  Ice  by  the  ton,  which  it 
appears  would  melt  and  diminish  during  the 
summer  months.  This  fact  Is  recognized  by 
the  parties  in  the  contract  by  providing  a 
higher  rate  for  each  month  as  the  season 
progresses.  It  is  quite  evident,  therefore, 
that  it  was  the  intention  of  the  parties  that 
time  should  be  of  the  essence  of  the  contract 
Once  the  contract  had  been  changed  by  ex- 
tending the  time  upon  the  consideration  of 
25  cents  advance.  June,  July,  and  a  part  of 
August  had  passed,  and  the  defendants  had 
not  taken  a  pound  of  Ice.  The  plaintiff  was 
still  holding  the  Ice  under  the  contract,  watt- 
ing for  the  defendants  to  take  it,  although  it 
was  daily  shrinking  away.  He  finally  be- 
came uneasy.  This  is  apparent  from  his  let- 
ter of  the  18th  of  August,  in  which  be  asks 
the  defendants  to  see  about  sending  boats  at 
once  to  load  "their  ice,  for  time  was  getting 
short."  Again  he  wires  them,  asking  If  boats 
were  coming,  and  thus  the  time  passes  until 
the  2Tth  of  August,  and  not  a  boat  appears 
to  be  loaded.  It  was  under  these  clrcum- 
star.ces  that  the  letter  of  that  date  was  writ- 


ten. Three  days  then  remained  In  which 
the  defendants  were  to  takb  the  Ice.  He 
knew  that  it  was  not  possible  to  load  all  of 
the  ice  within  that  time.  The  defendants 
had  received  one  extension  of  time,  and  be 
offered  them  another.  The  letter  contained 
no  refusal  to  perform  on  his  part,  and  re- 
lated only  to  the  Ice  that  was  not  taken  dur- 
ing the  month  of  August  As  to  that  which 
was  left  he  proposed  a  charge  of  25  cents  ex- 
tra. It  was  but  an  offer,  a  proposal,  as  we 
understand  it,  to  continue  and  amend  the  ex- 
isting contract,  and  nothing  more.  It  was 
evidently  so  understood  by  the  defendants, 
as  is  apparent  from  their  reply.  The  same 
Is  equally  true  with  reference  to  the  plain- 
tiff's dispatch  of  September  7th.  It  was  a 
mere  offer  or  proposal  in  reference  to  renew- 
ing the  contract  He  refused  nothing;  he 
waived  nothing.  The  defendants  were  then 
in  default.  The  time  within  which  they  had 
agreed  to  take  the  Ice  had  expired.  They 
were  then  liable  for  the  damages  which  the 
plaintiff  had  sustained.  His  offer  to  renew 
the  contract,  or  to  continue  the  delivery  of 
the  Ice,  was  but  a  friendly  attempt  on  his 
part  to  adjust  the  matter  between  them,  and 
In  no  sense  was  Intended  as  a  waiver  of  any 
of  his  rights  which  had  then  accrued  to  him 
under  the  contract  As  we  have  seen,  the 
defendants  refused  to  take  the  ice  on  the  8th 
of  September.  On  the  same  day  the  plaintiff 
wired  them  that  he  would  continue  to  load 
the  ice  at  August  prices,  providing  they 
would  take  it  all  before  September  20th. 
Here  was  an  Immediate  tendering  of  i>er- 
formance  on  his  part  He  could  do  no  more. 
The  defendants  were  to  furnish  the  boats  at 
his  storehouses  to  be  loaded.  This  was  to 
be  done  on  or  before  the  1st  of  September. 
They  bad  not  performed  the  conditions  of  the 
contract  in  this  regard.  Negotiations  had 
taken  place  for  a  renewal  of  the  contract, 
which  had  been  unsuccessful.  Then  plain- 
tiff made  his  offer  of  September  8th,  and  that 
was  rejected.  It  appears  to  us  that  he  did 
all  that  he  was  required  to  do,  and  that  the 
defendants  cannot  escai)e  liability  for  the 
damages  which  he  sustained. 

Treating  the  contract  as  executory.  It  be- 
came the  duty  of  the  plaintiff,  upon  the  re- 
fusal of  the  defendants  to  take  the  Ice,  to 
dispose  of  It  to  the  best  advantage  possible. 
Gray  v.  Railroad  Co.,  82  Hun,  523,  31  N.  Y. 
Supp.  704.  This  he  attempted  to  do.  He 
not  only  wrote  dealers,  but  he  sent  a  person 
to  New  York  City  to  offer  It  to  any  Ice  deal- 
ers that  could  be  found.  But,  owing  to  the 
advance  of  the  season,  and  the  distance  the 
ice  was  from  the  market,  no  sale  could  be 
effected,  and  the  ice  became  a  total  loss. 

It  Is  contended  that  the  referee  erred  In  not 
allowing  the  defendants  demurrage  upon  the 
boats  that  were  loaded  by  the  plaintiff.  It 
Is  not  clear  that  this  question  Is  raised  by 
any  exception  that  can  be  now  reviewed. 
The  "referee  was  requested  to  find  certain 
facts  upon  this  subject,  which  was  refused. 
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The  general  term  might  have  reviewed  the 
facts  bearing  upon  this  subject,  but,  as  we 
have  seen,  it  has  not  done  so;  at  least  we 
are  obliged  to  so  assume  under  the  provisions 
of  the  Code  heretofore  referred  to.  No  con- 
clusion of  law  appears  to  have  been  found 
or  demanded  upon  the  subject  But,  assum- 
ing the  question  was  raised,  and  is  properly 
here  for  consideration,  we  think  that  it 
should  not  be  held  that  an  error  was  commit- 
ted by  the  referee  In  not  allowing  the  defend- 
ants' claim  for  demurrage.  They  understood 
the  situation  of  the  premises,  and  that  but 
one  boat  could  be  loaded  at  a  time.  The 
plaintiff  had  stated  that  he  could  load  the 
boats  If  they  were  not  sent  In  a  neSt.  It 
was  evidently  contemplated  that  the  boats 
would  be  sent  along  from  time  to  time  so 
that  bnt  one  boat  would  be  required  to  be 
loaded  at  a  time;  at  least  the  referee  was 
Justified  in  so  finding.  Boats  were  hired  to 
go  and  get  the  ice.  They  were  loaded,  and 
it  appears  that  no  demurrage  was  demanded 
or  claimed  on  the  part  of  the  captains.  The 
Judgment  of  the  general  term  should  be  re* 
versed,  and  that  entered  upon  the  report  of 
the  referee  affirmed,  with  costs  to  the  plain- 
tiff in  all  the  courts.  All  concur  (GRAY,  J., 
In  result),  except  ANDREWS,  C.  J.,  not  vot- 
ing.   Judgment  accordingly. 


(147  N.  T.  1) 

PEOPLE  ex  reL  HENDERSON  v.  BOARD 

OF  SUP*B8  OF  WBSTOHBS- 

TEE  COUNTY. 

(Ooort  of  Appeals  of  New  York.    Oct  8k  1895.) 

Anrbxation  or  Tbkbitort  to  Mdmcipal  Cob- 

FOBITION— EpFBOT  OS  IiEOISLATIVB 

Apportiosuikt. 

Const  1894,  art  3,  §  8,  provides  that  the 
state  shall  be  divided  into  50  senate  districts, 
and  that  the  Twenty-Second  senate  district  shall 
consist  of  the  county  of  Westchester,  Section 
5  provides  that  the  boards  of  supervisors,  in  con- 
stitutlng  assembly  districts,  shall  so  arrange 
them  that  each  shall  be  wholly  within  a  senate 
district  formed  under  the  same  apportionment, 
but  declares  that  "nothing  In  this  section  shall 
prevent  the  division  at  any  time  of  counties  and 
towns."  Article  6,  i  2,  declares  that  the  legis- 
lature shall  divide  the  state  into  four  judicial 
departments,  and  that  the  "First  department 
shall  consist  of  the  county  of  New  York,  the 
others  shall  be  bounded  by  county  lines."  Hdd, 
that  Laws  1885,  e.  934,  annexing  a  portion  of 
the  county  of  Westchester  to  the  city  and  coun- 
ty of  New  Yoric,  is  valid,  but  that  portion  must 
still  be  considered  as  attached  to  Westchester 
county  as  part  of  the  Twenty-Second  senate  dis- 
trict for  the  apportionment  of  assemblymen  and 
the  election  of  judges  of  the  supreme  court 

Petition  for  mandamus  by  the  people,  upon 
the  relation  of  Henry  O.  Henderson,  to  com- 
pel the  board  of  supervisors  of  the  connty 
of  Westchester  to  reform  the  assembly  dis- 
tricts so  as  to  include  therein  certain  terri- 
tory detached  from  said  county  and  annexed 
to  the  county  and  city  of  New  York.  Prom 
a  Judgment  granting  the  writ  defendant  ap- 
peals.   Affirmed. 


William  H.  Robertson,  for  fljipellaiit.  WUt 
Uam  D.  Guthrie,  for  respondent. 

ANDREWS,  0.  J.  This  controversy  In- 
volves the  constitutionality  of  chapter  984  of 
the  Laws  of  1895.  approved  June  6,  1895,  and 
which  took  effect  the  same  day,  annexing  a 
portion  of  the  county  of  Westchester  to  the 
county  of  New  York.  The  annexed  territory  at 
the  time  of  the  annexation  consisted  of  a  town 
and  parts  of  towns  and  of  two  villages  In  the 
county  of  Westchester,  having  a  population 
of  upwards  of  13,000  persons,  excluding  aliens, 
of  whom  about  2,500  were  duly-quallfled  vot- 
ers. The  act  declared  that  the  territory  there- 
in described,  "with  the  inhabitants  and  es- 
tates therein,  is  hereby  set  off  from  the  coun- 
ty of  Westchester  and  annexed  to,  merged  in 
and  made  a  part  of  the  city  and  county  of 
Ne*  York  and  of  the  Twenty-Fourth  ward  of 
said  city  and  county,  subject  to  the  same 
laws,  ordinances,  regulations,  obligations  and 
liabilities,  and  entitled  to  the  same  rights, 
privileges,  franchises  and  immunities  in  every 
respect  and  to  the  same  extent  as  if  said  ter- 
ritory had  been  included  within  said  city  and 
county  of  New  York  at  the  time  of  the  grant 
and  adoption  of  the  first  charter  and  organiza- 
tion thereof  and  had  so  remained  to  the  pass- 
age of  this  act  and  except  as  may  be  modi-' 
fied  by  this  act,  as  if  such  territory  had 
been  included  within  said  Twenty-Fourth 
ward  by  the  provisions  of  chapter  613  of  the 
Laws  of  1873,  entitled  'An  act  to  xmrvlde  for 
the  annexation  of  the  towns  of  Morrisania, 
West  Farms  and  Klngsbridge  in  the  county 
of  Westchester  to  the  city  and  county  of 
New  York,'  and  the  several  acts  amendatory 
thereof,  and  had  so  remained  up  to  the  pas- 
sage of  this  act"  The  board  of  supervisors 
of  Westchester  county  assembled  on  the  sec- 
ond Tuesday  of  June,  1895  (six  days  after 
the  act  of  annexation  took  effect),  pursuant 
to  the  requirement  of  section  5,  art  3,  of  the 
new  constitution,  to  divide  the  county  Into 
three  assembly  districts,  equal  to  the  number 
of  members  of  assembly  apportioned  to  West- 
chester county;  and  made  the  division  of  the 
then  existing  territory  of  the  county  Into 
three  assembly  districts,  excluding  from  the 
division  the  territory  embraced  in  the  act  of 
annexation.  The  board  of  aldermen  of  the 
city  of  New  York  on  the  same  day  assembled 
and  divided  the  city  and  county  of  New  York 
into  assembly  districts,  but  in  the  division  no 
notice  was  taken  of  the  annexed  territory, 
and  the  division  was  confined  to  the  territory 
of  the  city  and  county  of  New  York  as  It  ex- 
isted l)efore  the  act  of  annexation.  The  re- 
sult of  the  action  of  the  two  boards  was, 
therefore,  to  leave  the  annexed  territory  un- 
attached to  any  assembly  district.  Thereupon 
this  proceeding  was  Instituted,  to  compel  the 
board  of  supervisors  of  Westchester  county 
to  reassemble  and  re-form  the  assembly  dis- 
tricts by  Including  in  the  division  the  terri- 
tory taken  from  the  county  of  Westchester 
by  the  act  of  annexation.    The  proceeding- 
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was  taken  on  tbe  view  that,  notwithstanding 
the  act,  the  annexed  territory  remained  a 
part  of  Westchester  county  for  assembly  dis- 
trict purposes.  A  mandamus  proceeding  was 
also  Instituted  In  the  city  and  county  of  New 
York  to  compel  the  board  of  aldermen  of  that 
city  to  reassemble,  and  Include  in  an  assem- 
bly district  to  be  found  therein  the  territory 
added  to  the  county  by  the  act  of  annexation. 
Thla  proceeding  was  based  on  the  contention 
that  the  act  of  annexation  operated  from  the 
time  of  its  passage  to  make  the  excluded  ter- 
ritory for  all  purposes,  Including  the  forma- 
tion of  assembly  districts,  a  part  of  the  city 
and  county  of  New  York.  In  addition  to  the 
two  proceedings  mentioned,  actions  were  com- 
menced in  the  county  of  Westchester,  one  by 
the  town  of  Westchester  and  one  by  the  vil- 
lage of  Wllllamsbridge,  which  town  and  vil- 
lage were  included  in  the  act  of  annexation, 
against  certain  officers  of  the  street  and  po- 
lice departments  of  the  city  of  New  York, 
who,  acting  under  the  authority  of  the  city, 
had  intermeddled  with  the  public  property  of 
the  town  and  village,  to  obtain  an  injunction 
to  restrain  them  from  interfering  therewith. 
The  act  of  annexation  by  Its  terms  vests  in 
the  mayor,  aldermen,  and  commonalty  of  the 
city  and  county  of  New  York  all  the  public 
property  in  the  annexed  territory,  and  these 
actions  were  based  upon  the  theory  that  the 
act  of  annexation  was  wholly  unconstitution- 
al and  void  for  all  purposes  whatever.  The 
mandamus  proceeding  against  tbe  board  of 
aldermen  of  the  city  and  county  of  New  York 
has  been  heard  and  decided  by  the  special  and 
general  terms  in  the  First  district  and  de- 
partment, and  the  other  mandamus  proceed- 
ing and  the  injunction,  actions  by  the  courts 
in  the  Second  department,  and  all  the  cases 
have  been  argued  before  us  on  appeal.  The 
courts  below  have  concurred  In  the  opinion 
that  the  annexed  territory  should  be  treated 
as  a  part  of  Westchester  county  in  the  forma- 
tion of  assembly  districts,  end  that  It  was 
the  duty  of  tbe  board  of  supervisors  of  West- 
chester county  to  have  Included  It  in  one  of 
the  three  districts  in  that  county.  The  courts 
in  the  Second  department  affirmed  the  consti- 
tutionality of  the  act,  chapter  934  of  the  Laws 
of  1895,  as  an  act  of  annexation,  but  held 
that  the  annexed  territory  Is  still  a  part  of 
the  Twenty-Second  senate  district,  and  that 
for  tbe  purpose  of  voting  for  senator,  assem- 
blyman, and  Judges  of  the  supreme  court  it 
must  still  be  considered  as  a  part  of  West- 
chester county.  The  learned  judge  who  de- 
livered the  opinion  at  special  term  in  the 
case  arising  In  the  city  and  county  of  New 
York  held  substantially  the  same  view  as 
that  of  tbe  Judges  In  the  Second  district  The 
general  term  of  the  First  department  did  not 
pass  upon  the  question  of  the  constitutionality 
of  the  act,  but  limited  Itself  to  deciding  the 
precise  question  presented  In  that  case,  viz. 
whether  the  annexed  territory  should  be  in- 
cluded in  an  assembly  district  in  the  city  and 
county  of  New  York  or  in  the  county  of 


Westchester.  The  appeals  before  na,  taken 
together,  cover  the  whole  field  of  controversy, 
and  they  impose  upon  the  court  the  duty  of 
finally  determining  the  grave  and  difficult 
questions  presented. 

The  main  grounds  of  attack  upon  the  consti- 
tutionality of  the  annexation  act  are:  (1) 
That  It  changes  the  Twenty-Second  senate 
district,  which,  by  the  constitution,  was  de- 
clared to  consist  of  the  county  of  Westches- 
ter; the  claim  being  that  no  alteration  in 
county  lines  can  be  made  without  changing 
the  senate  district,  since,  by  the  constitution- 
al arrangement,  the  county  of  Westchester, 
with  Its  established  boundaries  at  the  time 
of  the  adoption  of  tbe  constitution  of  ISM 
and  the  senate  districts,  were  and  must  re- 
main Inseparably  associated  until  after  an- 
other enumeration.  (2)  That  taking  from 
Westchester  county  a  part  of  its  territory 
changes  the  basis  of  the  apportionment  of 
members  of  assembly  made  by  the  constitu- 
tion to  the  county  of  Westchester,  and  nulli- 
fies the  requirement  that  each  assembly  dis- 
trict shall  be  wholly  within  a  senate  district 
formed  by  the  constitution,  because  It  would 
become  impossible  of  execution  if  the  act  is 
valid.  The  Twenty-Second  senate  district,  it 
la  claimed,  existing  after  the  act  took  effect; 
would  not  be  the  same  district  defined  in  the 
constitutional  apportionment,  viz.  the  county 
of  Westchester  as  then  organized.  (3)  Tbe 
act  changes  the  lines  of  Judicial  districts  and 
departments  theretofore  established,  in  defi- 
ance of  constitutional  restrictions. 

It  becomes  necessary,  Ui  considering  these 
objections,  to  refer  to  the  provisions  of  the 
new  constitution.  The  constitution,  by  sec- 
tion 3,  art.  3,  divides  the  entire  territory  of 
the  state  Into  50  senate  districts,  correspond- 
ing to  the  number  of  senators  to  be  elected, 
consisting  of  one  or  more  counties  or  of  sub- 
divisions of  a  county.  It  declares  that  the 
Twenty-Second  senate  district  shall  consist 
of  the  county  of  Westchester,  and  It  divides 
the  city  and  county  of  New  York  into  12 
senate  districts,  bounding  each  of  the  12  dis- 
tricts by  streets  and  avenues,  or  by  streets; 
avenues,  and  public  waters,  except  that  In 
constituting  tbe  Twenty-First  senate  district 
(one  of  the  12  districts)  a  general  clause  is 
added  to  the  description  by  streets  and  ave- 
nues, which  includes  therein  territory  taken 
from  the  county  of  Westchester,  and  an- 
nexed to  the  city  and  county  of  New  York 
by  the  act  chapter  «Vi  of  the  Laws  of  iJSlS, 
which  territory,  it  is  said,  had  not  bem 
mapped  and  laid  out  with  streets  or  avenues 
on  a  permanent  plan  when  the  convention 
prepared  the  legislative  article.  Section  4  of 
the  same  article  provides  that  an  enumera- 
tion of  the  inhabitants  of  the  state  shall  be 
taken  In  the  year  1905,  and  every  tenth  year 
thereafter,  and  directs  that  the  senate  dis- 
tricts "shall  be  so  altered  by  the  legislature 
at  the  first  regular  session  after  the  return 
of  every  enumeration,  that  each  senate  dis- 
trict shall  contain  as  nearly  as  may  be  an 
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eqnal  intinb«:  of  inhabitants,  excluding 
aliens,  and  be  In  as  compact  a  form  as  pos- 
slble^  and  shall  remain  unaltered  until  the 
return  of  another  enumeration,  and  shall  at 
all  times  consist  of  contiguous  territory,  and 
no  county  shall  be  divided  in  the  formation 
of  a  senate  district  except  to  make  two  or 
more  senate  districts  wholly  in  one  county." 
The  section  also  prohibits  the  division  of  a 
town,  or  block  in  a  city,  inclosed  by  streets 
or  public  ways,  in  the  formation  of  a  senate 
district  By  section  2  of  the  same  article 
the  assembly  is  to  consist  of  150  members. 
Section  5  deals  with  the  subject  of  apitor- 
tionment  of  members  of  assembly,  and  pre- 
scribes the  manner  of  constituting  assembly 
districts  in  counties  entitled  to  more  than 
one  member.  It  perpetuates  the  single-dis- 
trict system,  and  declares  that  each  county 
theretofore  established  (counting  Fulton  and 
Hamilton  coonties  as  one  county)  shall  be 
entitled  to  one  member  of  assembly.  It  di- 
rects that  the  members  of  assembly  shall  be 
apportioned  by  the  legislature  at  the  first 
regular  session  after  the  return  of  every 
enumeration  "among  the  several  counties  of 
the  state  as  nearly  as  may  be,  according  to 
the  number  of  their  respective  inhahitants, 
excluding  aliens."  It  prescribes  the  ratio 
for  apportionment,  and  how  members  shall 
be  apportioned  on  remainders.  The  section 
itself  makes  the  first  apportionment  It  de- 
clares that  "until  after. the  next  enumera- 
tion, members  of  assembly  shall  be  appoiv 
tioned  among  the  counties  as  follows,"  and 
apportions  S5  members  to  the  county  of  New 
York  and  3  members  to  the  county  of  West- 
chester. The  constitution  does  not,  as  in  the 
case  of. senate  districts,  divide  counties  en- 
titled to  more  than  one  member  into  assem- 
bly districts.  It  imposes  that  duty  upon  the 
boards  of  supervlsoia,  except  that  in  any  city 
embracing  an  entire  county,  and  having  no 
board  of  supervisors,  the  common  council,  or 
the  body  exercising  the  powers  of  a  common 
council,  is  to  make  the  division.  This  latter 
provision,  imder  existing  circumstances,  is 
applicable  only  to  the  city  and  county  of  New 
York.  The  board  of  supervisors  of  any  coun- 
ty entitled  to  more  than  one  member  of  as- 
sembly, or,  in  the  city  and  county  of  New 
York,  the  common  council  of  that  city,  is  re- 
quired to  "assemble  on  the  second  Tuesday  of 
June,  1895,  and  at  such  hour  as  the  legisla- 
ture maldng  an  apportionment  shall  prescribe, 
nnd  divide  such  counties  into  assembly  dis- 
tricts, as  nearly  equal  in  number  of  inhabit- 
ants, excluding  aliens,  as  may  be,  of  con- 
venient and  contiguous  territory  in  as  com- 
pact form  as  practicable,  each  of  which  slmll 
be  wholly  within  a  senate  district  formed  un- 
der the  same  apportionment,  equal  to  the 
number  of  members  of  assembly  to  which 
such  oounty  shall  be  entitled;"  and  (the  sec- 
tion adds):  "Such  apportionment  and  dis- 
tricts shall  remain  unaltered  until  another 
enumeration  shall  be  made  as  herein  provid- 
ed."  It  prohibits  the  division  of  a  town,  or 


block  In  a  city,  in  forming  assembly  districts, 
and  following  the  provisions  above  enumerat- 
ed are  the  words:  "Nothing  in  this  section 
shall  prevent  the  division,  at  any  time,  of 
counties  and  towns  and  the  erection  of  new 
towns  by  the  legislature."  Section  1,  art  6, 
of  the  new  constitution,  continued  the  exist- 
ing Judicial  districts  "until  changed  as  here- 
inafter provided,"  and  authorizes  the  legisla- 
ture to  alter  the  Judicial  districts  "once  after 
every  enumeration  of  the  Inhabitants  of  the 
state."  Section  2  of  the  same  article  declares 
that  the  legislature  shall  divide  the  state  into 
fonr  Judicial  departments.  "The  First  de- 
partment shall  consist  of  the  county  of  New 
Yorlc,  the  others  shall  be  bounded  by  county 
lines."  In  obedience  to  this  mandate  of  the 
constitution,  the  legislature  on  the  13th  day 
of  April,  1895,— two  months  prior  to  the  act 
of  annexation  now  in  question,— divided  the 
state  into  four  Judicial  departments,  the  First 
consisting  of  the  county  of  New  York,  and 
the  Second  "of  the  conntiea  embraced  within 
the  present  Second  Judicial  district,"  of  which 
Westchester  connty  was  one. 

The  act  of  annexation,  as  has  been  stated, 
set  ofC  from  the  county  of  Westchester  the 
territory  described  therein,  with  its  inhab- 
itants and  estates,  and  deidared  that  it  was 
annexed  to  and  merged  in  and  made  a  part 
of  the  city  and  oounty  of  New  York.  As  a 
necessary  consequoMe,  it  divided  the  eoua^ 
of  Westchester,  and  changed  the  bonndary 
lines  both  of  the  county  of  Westchester  and 
the  county  of  New  York.  It  preserved,  how- 
ever, the  exlstiTig  arrangements  for  the  col- 
lection of  unpaid  taxes  and  assessments  in 
the  territory  annexed,  and  the  sale  of  lands 
therefor,  and  provided  for  the  equitable  ap- 
portionment and  for  the  payment  by  the  dty 
and  county  of  New  York,  of  such  portion  of 
the  debts  and  obligations  of  the  county  of 
Westchester  and  of  the  towns  and  villages 
taken  from  Westchester  as  should  be  fixed 
by  the  apportionment  If  the  act  is  valid, 
the  territory  taken  from  Westchester  county 
became  fr«»n  the  time  of  the  approval  of  the 
act,  on  the  6th  day  of  June,  1895,  except  as 
otherwise  specified  therein,  for  all  purposes 
of  local  government  and  administration,  a 
part  of  the  dty  and  county  of  New  York,  and 
it  was  made  subject  to  the  burdens,  and  be- 
came entitled  to  the  rights,  privileges,  and 
immunities,  "in  every  re8i)ect,  and  to  the 
same  extent,"  as  if  the  Annexed  territory 
had  originally  been  a  part  of  that  city  and 
county,  and  bad  been  included  in  the  terri- 
tory annexed  thereto  from  the  county  of 
Westchester  by  the  act  chapter  613  of  the 
Laws  of  1873  and  the  acts  amendatory  there- 
of. 

The  constitution  vests  in  the  senate  and 
assembly  the  legislative  power  of  the  state 
(article  3,  {  1),  and  the  power  to  divide  coun- 
ties or  towns,  and  to  erect  new  counties  and 
towns,  or  to  change  their  boundaries,  is  leg- 
islative in  its  character,  and  is  conferred  up- 
on the  senate  and  assembly  by  the  general 
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grant  of  leglsIattTe  power;  and,  unless  re- 
strained '  in  a  particular  case  by  other  pro- 
visions or  arrangements  of  the  constitution, 
the  time  and  mode  of  its  exercise  is  In  the 
discretion  of  the  legislature.  The  power  of 
the  legislature  to  erect  new  counties,  al- 
though not  conferred  by  any  express  grant,  is 
Implied  in  the  prohibition  in  section  5,  art.  8, 
relating  to  members  of  assembly,  that  "no 
new  county  shall  he  hereafter  erected  unless 
its  population  shall  entitle  it  to  a  member." 
Tbe  power  is  by  this  clause  both  recognized 
and  limited.  The  power  to  divide  towns  or 
counties,  or  to  erect  new  towns,  was  not  given 
by  any  direct  language  in  the  constitution  of 
1846,  but  it  was  exercised  in  many  cases  by 
the  legislature  as  a  iiart  of  its  ordinary  leg^is- 
lative  power.  We  shall  have  occasion  to  re> 
fer  to  some  provisions  in  the  constituticat  of 
1885,  in  which  the  existence  of  this  power  is 
expressly  recognized.  The  act  of  annexation 
now  in  question  is,  therefore,  presumptively 
valid,  because  It  is  an  act  of  legislation  with- 
in tbe  ordinary  scope  of  legislative  power, 
and  for  the  further  reason  that  the  presump- 
ti(m  of  omstltutionallty  attaches  to  every 
statute  oiacted  by  the  legislature:  The  duty 
and  the  burden  of  demonstrating  that  the  act 
of  annexation  Is  unconstitutional  rests,  there- 
fore, npom  the  parties  asserting  Its  unconsti- 
tutionality. It  needs  no  citation  of  authcHl- 
tles  in  support  of  the  doctrine  that  a  statute 
can  be  declared  unconstitutional  only  when 
It  can  be  shown  beyond  reasonable  doobt  that 
it  conflicts  with  the  fundamental  law,  and 
that  until  every  reascmable  mode  of  recon- 
ciliation of  the  statute  with  the  constitution 
has  been  resorted  to,  and  reconciliation  has 
been  found  impossible,  the  statute  will  be  up- 
held. The  senate  districts  are  established  by 
tbe  constitution.  The  whole  territory  of  tbe 
state  is,  by  section  3,  art  3,  divided  into  sen- 
ate dlsMcts  upon  a  plan  which  preserves  the 
unity  of  the  county  in  their  formation,  no 
connty  being  divided  except  to  constitute  two 
or  more  senate  districts  within  the  same 
connty.  The  rule  that  counties  were  not  to 
be  divided  in  tbe  formation  of  senate  districts, 
except  In  the  eases  specified,  was  followed  by 
the  convention,  and  it  was  made  obligatory 
in  all  future  apportlonmenta  We  think  it  is 
plain  that  the  general  scheme  of  the  consti- 
tution was  to  associate  senate  districts  with 
county  organizations,  and  to  make  them  co- 
terminous with  county  bmrndaries;  and  that 
when,  by  the  constitution,  it  was  declared 
that  a  senate  district  was  to  consist  of  cer- 
tain specified  counties,  tba«  was  established 
an  organic  relation  between  the  counties  as 
they  existed  territorially  at  the  adoption  of 
the  constitution  and  the  senate  districts  there- 
by established,  and  that  a  subsequent  change 
of  county  boundaries  by  the  legislature, 
whereby  a  senate  district  would  comprise  a 
part  of  two  counties,  would  violate  the  con- 
stitutional plan,  unless  permitted  by  some 
other  provlBlon  of  tbe  Instrument.  The  claim 
that  the  counties  determine  the  senate  dis- 


tricts merely  in  the  sense  that  fiidr  bounda- 
ries on  a  certain  day  were  used  as  convenient 
measurements  for  the  district  ignores  the 
constant  relation  between  counties  and  sen- 
ate districts,  which  has  been  maintained  dur- 
ing the  whole  existence  of  the  state  govern- 
ment This  was  equally  true  of  the  large  sen- 
ate districts  established  by  the  constitutions 
of  1777  and  1821,  and  of  the  single  senate  dis- 
tricts under  tbe  constitution  of  1846  and  the 
constitution  of  1885.  Tbe  general  principle 
that  the  apportionment  of  representatives  in 
the  legislature  is  to  be  made  upon  the  basis 
<tf  population  has  been  modified  to  preserve 
tbe  autonomy  of  counties  and  their  relation 
to  representative  senate  districts.  There 
ooold,  doubtless,  be  a  more  exact  mathe- 
matical division  of  population  for  the  purpose 
of  legislative  representation  if  the  boundaries 
of  ooontles  were  disregarded.  But  the  prin- 
ciple of  equality  in  representation  is  to  some 
extent  subordinated  to  the  purpose  of  mak- 
ing counties  the  representative  territorial  unit 
in  the  apportionment  of  senators.  It  is  not 
dlfflcBlt  to  trace  the  origin  of  tills  system  em- 
bodied in  our  state  constitution.  It  has  Its 
root  in  the  prominence  given  to  county  gov- 
ernment and  to  county  organizations  from 
the  earliest  period  of  our  history,  and  to  the 
habits  and  aasociatlons  of  the  people  formed 
under  tlie  county  system.  The  territory  of 
the  stats  in  colonial  times  was  divided  into 
counties.  Under  the  state  constitution  the 
county  has  been  the  agency  of  local  govern- 
ment and  administration  in  county  affairs. 
Tluough  the  counties  the  state  collects  its 
taxes,  and  through  county  oflScers  the  judg- 
ments of  its  courts  have  been  executed. 
Powers  of  local  legislation  from  tlte  begin- 
ning have  to  a  greater  or  less  extent  been 
exercised  by  county  boards,  and  tbe  in- 
habitants of  a  connty  have  been  accustomed 
to  act  together  in  public  affairs  and  In  the 
promotion  of  local  interests.  It  was  not  for 
mere  cmvenience,  therefore,  that  senate  dis- 
tricts established  by  the  constitution  were 
made  to  consist  of  countiea  There  was  in- 
serted in  the  constitution  of  1821  a  provision 
which  has  been  incorporated  into  every  sub- 
sequent state  constitution,  that  "no  county 
should  be  divided  in  the  formation  of  a  sen- 
ate district,"  a  provision  which,  though  ad- 
dressed to  the  legislature,  and  applicable  to 
future  apportionments  only,  is  an  emphatic 
formulation  of  the  policy  which  has  uniform- 
ly prevailed. 

We  assent,  therefore,  to  the  proposition  that 
when  the  constitution  declares  that  the 
Twenty-Second  senate  district  shall  consist 
of  the  county  of  Westchester,  it  was  a  dec- 
laration that  the  county  of  Westchester  as 
then  organized,  with  its  then  existing  terri- 
torial limits,  should  constitute  that  district; 
and  that  a  change  of  the  territorial  bounda- 
ries of  the  county  would  change  the  senate 
district  as  established,  because  neither  the 
whole  district  nor  any  part  of  It  was  by  tbe 
general  scheme  to  remain  outside  of  tbe  conn- 


Digitized  by 


Google 


5f.T.) 


:j»aOt'LB  0. -BOARD  OP  SUP«BS. 


wr 


ty  organization.  The  answer  tbat  the  woM 
"county"  In  article  8,  |  3,  conBtltnttng  West- 
chester connty  as  the  Twenty-Second  senate 
district,  refers  to  that  county  as  a  political 
organization,  and  that,  so  long  as  the  county 
exists,  although  shorn  of  a  part  of  Its  terri- 
tory, the  part  remaining  constitutes  the  dis- 
trict, must  be  rejected.  The  claim  assumes' 
that  by  the  act  of  annexation  the  exscinded 
territory  became,  for  senate  district  purposes, 
a  part  of  the  city  and  county  of  New  York. 
The  specific  boundaries  In  the  constitution 
of  the  senate  districts  Is  the  city  and  coun- 
ty of  New  York  by  streets,  avenues,  and  pub- 
lic waters,  with  the  general  clause,  In  con- 
nection with  the  boundaries  of  the  Twenty- 
First  district.  Inserted  to  embrace  territMy 
in  the  city  not  capable  of  a  description  by 
street  boundaries,  do  not  admit  of  enlarge- 
ment so  as  to  include  territory  subsequently 
added  to  the  city  by  the  legislature,  and  the 
added  territory  would  form  no  part  of  any 
senate  district  In  the  state  if  dissevered  from 
the  Twenty-Second  district  But  there  Is  a 
broader  obJectlMi  to  an  interpretation  of  the 
constitution  which  would  permit  the  legisla- 
ture to  take  territory  from  one  county  and 
senate  district  and  annex  it  to  another  senate 
district  It  would  Interfere  with  the  basis  of 
apportionment  founded  upon  population,  upon 
which  the  convention  acted,  and  enable  the 
legislature  at  any  time,  by  changing  the 
boundaries  of  counties,  to  subvert  the  approx- 
imate equality  in  population  of  the  senate 
districts  wUch  it  ■was  the  aim  of  the  con- 
Btitntton  to  establish.  It  would  place  it  in 
the  power  of  the  l^slature  to  undo  and 
defeat  the  work  of  the  convention  under 
guise  of  changing  county  boundaries.  The 
constitution  gave  to  the  county  of  Westches- 
ter one  senator  and  three  members  of  as- 
Mmbly,  and  the  apportionment  was  fixed  on 
the  basis  of  its  then  existing  population. 
Tlie  argument  assumes  that  Westchester 
county  would .  continue, '  until  another  enu- 
meration, entitled  to  one  senator  and  three 
menit)ers  of  assembly,  although  the  greater 
share  of  its  population  may,  by  an  act  of  an- 
nexati<»,  be  tnuisferred  to  another  county, 
and  althongta  the  county  to  which  it  is  annex- 
ed wUl  gain  no  additional  representation. 
The  consequences  wtiich  might  fiow  from  the 
interpretation  of  the  constitution  Just  con- 
sidered forbid  its  adoption.  It  would  open 
the  door  for  legislative  interference  with  rep- 
resentative districts  for  partisan  purposes 
under  the  guise  of  changing  the  boundaries 
of  counties,  the  prevention  of  which  was  the 
object  of  many  provisions  of  the  constitution. 
Leaving  out  of  view  for  the  present  a  con- 
sideration of  special  danses  in  the  new  con- 
stitution relating  to  the  division  of  counties 
and  towns,  and  assuming  that  the  I^slative 
power  over  the  subject  is  that  only  which  is 
embraced  in  the  general  grant  of  legislative 
power,  we  have,  on  the  one  liand,  senate 
districts  consisting  of  counties  constituted 
and  defined  by  the  constitution,  and,  on  the 


other,  a  gmeral  legislative  po^er  to  change 
the  boundaries  of  counties  and  towns  and  to 
erect  new  ones.  The  constitution  contains 
no  express  declaration  restraining  the  legisla- 
ture from  altering  the  senate  districts  estab- 
lished by  that  instrument.  Intermediate  a 
decennial  enumeration.  It  requires  the  leg- 
islature so  to  altar  the  districts  as  to  produce 
equality  as  near  as  may  be,  at  the  first  regu- 
lar session  after  the  return  of  every  enumera- 
tion, but  no  power  is  given  by  express  lan- 
guage to  alter  them  at  any  other  time,  and, 
in  the  absence  of  any  express  or  Implied  pow- 
er so  to  do,  the  legislature  would  not  possess 
the  power.  If  the  validity  of  the  act  of 
annexation  now  in  question  depends  solely 
upon  the  force  of  the  general  grant  of  legis- 
lative power,  the  case  of  Lanning  v.  Carpen- 
ter, 20  N.  Y.  447,  is  an  authority  against  its 
constitutlonaUty.  That  case  arose  under  the 
constitution  of  1846,  and  Involved  the  validi- 
ty of  the  law  passed  in  1854  (intermediate 
two  decennial  periods),  creating  Schuyler 
county  out  of  parts  of  three  counties,  and  the 
new  county  as  formed  embraced  parts  of  two 
senate  districts  and  of  two  Judicial  districts. 
The  act  was  held  by  a  divided  court  to  be 
unconstitutlona],  for  the  reason  tbat  the  ex- 
isting Judicial,  senate,  and  assembly  districts 
organized  by  or  in  pursuance  of  the  constitu- 
tion then  in  force  continued  unchangeable  un- 
til after  the  next  succeeding  enumeration,  and 
that  a  diange  of  county  boundaries  which 
should  leave  senate  districts  not  bounded  by 
county  lines  was  a  change  In  contravention 
of  the  constitutional  requirement  that  they 
should  consist  of  entire  counties.  It  was 
claimed  in  support  of  the  act  that  the  pow- 
er to  erect  a  new  county  was  vested  in  the 
legislature  under  the  general  grant  of  legisla- 
tive power,  and  that  such  incidental  and 
temporary  changes  in  the  connty  boundaries 
of  Judicial  and  legislative  districts  as  might 
result  from  the  exercise  of  this  power  did 
not  invalidate  the  act  The  court  rejected 
this  view,  and  held  that  the  general  power 
mnst  yield  to  the  specific  regulations  for  the 
formation  of  senate  and  Judicial  districts, 
and  that  the  power  of  the  legislature  to  erect 
a  new  county,  if  It  involved  a  change  In  the 
boundaries  of  senate  and  Judicial  districts 
by  county  lines,  could  only  be  exercised  con- 
temporaneously with  the  return  of  a  new 
enumeration.  In  the  subsequent  case  of  Kin- 
ne  ▼.  City  of  Syracuse,  *42  N.  Y.  110,  an  act 
clianging  the  boundaries  of  the  city  of  Syra- 
cuse, passed  in  1858,  by  annexing  territory 
belonging  to  an  assembly  district  in  that 
connty  to  territory  in  another  assembly  dis- 
trict therein,  was  held  to  be  Invalid  on  the 
ground  that  it  was  an  alteration  of  assembly 
districts  intermediate  two  decennial  periods, 
in  violation  of  the  constitution.  But  the 
question  as  to  the  validity  of  the  annexation 
act  of  1895  does  not  arise  under  the  constitu- 
tion of  1846.  The  constitution  of  1895  ccm- 
tains  provisions  not  found  in  the  constitution  ' 
of  1846,  which,  in  our  Judgment,  material- 


Digitized  by 


Google 


598 


NOBTHEAS'EBRN  RBPOBTBB,  VoL  11 


(N.I. 


ly  affect  the  question  now  to  be  detevmlned. 
When  tbe  coDBtitntlonal  commission  of  1873 
assembled,  these  cases  bad  been  decided. 
The  legislative  article  proposed  by  that  com- 
mission  divided  the  state  into  eight  senate 
districts,  as  under  the  constitution  of  1821, 
and  apportioned  the  members  of  assembly 
among  the  counties  as  under  the  constitution 
of  1846.  It  appears  from  the  Journal  of  the 
commission  that,  after  the  legislative  arti- 
cle had  been  reported  by  the  committee  hav- 
ing this  subject  in  charge,  on  motion  of  a 
member  from  the  Seventh  Judicial  district, 
who  resided  In  one  of  the  counties  from 
which  Schuyler  county  was  taken,  the  article 
was  by  unanimous  consent  amended  by  add- 
ing to  the  section  relating  to  the  apportion- 
ment of  members  of  assembly  and  the  con- 
stitution of  assembly  districts  the  clanse: 
"Nothing  In  this  section  shall  prevent  divi- 
sion at  any  time  of  towns  and  counties  to  be 
effectual  for  the  purpose  of  town  and  county 
administration."  See  Journal  of  Constitu- 
tional Commission,  p.  408.  Subsequently, 
when  the  article  was  reported  by  the  com- 
mittee on  revision,  this  clause  was  changed 
so  as  to  read:  "Nothing  In  this  section  shall 
prevent  division  at  any  time  of  counties  and 
towns  and  the  erection  of  new  towns  and 
counties  by  the  legislature,"  and  in  this 
form  was  adopted  by  the  people.  But  the 
plan  of  eight  senate  districts  was  rejected. 
The  clause,  in  a  form  slightly  changed,  Is 
incorporated  in  the  present  constitution. 
There  was  no  similar  clause  In  the  constitu- 
tion of  1846.  There  can  be  no  doubt  that 
this  provision  was  Inserted  to  overrule  tbe 
doctrine  of  the  Kinne  Case,  and  to  relieve  the 
legislature  in  the  ex»clse  of  the  power  to 
divide  counties  and  towns  from  the  restric- 
tion Imposed  by  the  decision  in  that  case. 
The  power.  It  declares,  may  be  exercised  "at 
any  time."  It  Is  neitber  restricted  as  to 
time,  nor  by  the  relation  which  the  dissev- 
ered territory  may  bear  to  existing  assembly 
districts.  Under  this  power  a  town  may  at 
any  time  be  taken  from  one  county  and  add- 
ed to  another.  Towns  belonging  to  one  as- 
sembly district  may  be  divided,  and  tbe  part 
taken  away  may  be  added  to  a  town  In  an- 
other assembly  district.  Such  changes  would 
not  violate  the  prohibitions  that  "no  town 
shall  be  divided  in  the  formation  of  assem- 
bly districts,"  and  that  assembly  districts 
once  formed  "shall  remain  unaltered  until 
another  enumeration,"  on  the  construction 
that  tbe  assembly  districts  existing  when  a 
division  IB  made  remain  territorially  the 
same,  notwithstanding  the  division.  It  is 
true  that  the  clause  is  inserted  in  the  sec- 
tion relating  to  the  apportionment  of  assem- 
blymen and  tbe  creation  of  assembly  dis- 
tricts, and  it  declares  that  "nothing  in  this 
section  shall  prevent,"  etc.  Upon  this  read- 
ing is  based  an  argument  that  the  rule  In 
Lannlng  v.  Carpenter,  as  applicable  to  the 
change  of  senate  districts,  remains  unaffect- 
ed.   But  we  think  the  Insertion  of  this  clause 


indicates  an  intention  to  leave  the  legislatnie 
free  to  exercise  the  power  to  change  tbe 
boundarieB  of  counties  and  towns  and  to 
erect  new  towns  at  any  time  in  Its  dlscretiaD. 
It  Is  difficult  to  see  any  reason  for  denying 
this  power  when  its  exercise  would  affect  a 
senate  district  and  for  permitting  Its  exercise 
in  the  case  of  the  smaller  unit.  There  is  an- 
other clause  of  some  significance  in  the  legis- 
lative article  of  the  new  constitution,  taken 
from  the  amendments  of  1874,— "bat  the  1%- 
islature  may  abolish  the  county  of  Hamil- 
ton and  annex  tbe  territory  thereof  to  some 
other  county  or  countieB."  This  power  could 
not  be  exercised  between  two  apportionments 
without  changing  tbe  lines  of  the  Twenty- 
Seventh  senate  district,  since,  after  the  divi- 
sion, that  district  would  cease  to  be  bounded 
by  county  lines.  We  are  of  opinion  that  un- 
der tbe  present  constitution  the  act  chapter 
934  of  the  Laws  of  1895.  as  an  act  of  an- 
nexation, was  within  the  constitutional  pow- 
er of  the  legislature,  although  it  changed,  aa 
to  the  Twenty-Second  senate  district,  the 
county  boundaries  of  the  district.  But  such 
effect  should  be  given  to  the  act  as  will  least 
disturb  the  general  plan,  and  this  will  be 
accomplished  by  regarding  the  annexed  ter- 
ritory as  still  a  part  of  that  district  for  the 
election  of  a  senatw.  The  departure  from 
the  plan  that  senate  districts  shall  be  bound- 
ed by  county  lines  will  be  temporary.  Up- 
on a  new  enumeration,  the  counties  of  New 
York  and  Westchester,  as  they  stand  at  that 
time,  will  be  units  of  division  in  forming  the 
new  legislative  districts.  It  will  be  then  tbe 
duty  of  the  legislature,  imder  the  mandatory 
provisions  of  the  constitution,  to  organise  the 
senate  districts  out  of  the  then  existing  coun- 
tieB; and  courts,  in  considering  the  consti- 
tutionality of  statutes,  may  act  upon  the  as- 
sumption that  a  duty  positively  enjoined  will 
be  performed.  This  mode  of  reconciliation 
between  the  constltutl<»  and  the  statute  will 
not  interfere  with  the  policy,  so  carefully 
guarded  in  the  constitution,  of  preventing  a 
change  of  representative  dlstricta  Intermedi- 
ate two  enumerations,  for  partisan  purposes. 
It  also  gives  full  effect  to  the  requirement 
of  the  conatltatlon  (article  3,  i  5)  that  boards 
of  siqtervlsors,  in  constituting  assembly  dis- 
tricts, shall  so  arrange  them  that  each  assem- 
bly district  "shall  be  wholly  within  a  senate 
district  formed  under  the  same  apportioa- 
ment" 

There  are  some  embarrassments  in  regard- 
ing the  annexed  territory  as  part  of  tbe 
county  of  Westchester  for  the  purpose  of  di- 
vision of  tbe  county  into  assembly  districts. 
Boards  of  supervisors  in  counties  entitled  to 
more  than  one  member  of  assembly  are,  by 
section  6,  art  3,  of  the  constitution,  to  meet, 
and  "divide  such  counties"  Into  assonbly 
districts.  The  annexation  act  took  the  an- 
nexed territory  out  of  Westchester  county, 
and  made  it  a  part  of  the  county  of  New 
Xotic  Its  corporate  relation  to  Westchester 
county  was  changed.    The  framers  of  the 
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constitution  may  not.  In  using  the  word 
"counties,"  hare  had  In  view  the  case  of  a 
change  of  connty  boundaries  after  an  ap- 
portionment and  before  a  diyision  Into  as- 
sembly districts.  But,  construing  the  word 
"counties"  In  this  connection  as  meaning  the 
territorial  division  existing  when  the  appor- 
tionment was  made,  the  difficulty  may  be 
overcome.  So,  also,  upon  the  construction 
we  give  to  the  act  of  amiezation,  the  inhabit- 
ants of  the  annexed  territory  will  not  be 
represented  in  the  board  of  supervisors  of 
Westchester  county  when  it  comes  to  form 
the  assembly  districts.  So,  also,  their  inter- 
ests as  residents  of  the  dty  and  county  of 
New  York  may  possibly  at  times  be  antago- 
nistic to  those  of  the  Inhabitants  of  Westches- 
ter county,  and  yet  the  senator  and  members 
of  assembly  from  that  county  will  be  the 
«ommon  representatives  of  such  diverse  in- 
terests. 

We  are  not  unmindful  of  the  dlfflculties  in 
the  case.  But  they  attend  any  conatroction 
which  may  be  given  to  constitutional  provi- 
sions, on  their  face  somewhat  hostile,  but 
which  the  court  is  bound,  if  possible,  to  rec- 
oncile. We  think  the  construction  of  the  act 
of  annexation  which  affirms  its  validity  as 
such,  but  leaves  the  annexed  territory  part  of 
the  Twenty-Second  district  and  of  the  Second 
Judicial  district  and  department,  and  within 
the  jurisdiction  of  the  board  of  supervisois 
of  Westchester  county  for  the  purpose  of 
forming  assembly  districts,  most  nearly  har- 
monizes the  provisioits  of  the  constitution  re- 
lating to  senate,  judicial,  and  assembly  dis- 
tricts, and  the  power  possessed  by  the  legis- 
lature to  divide  counties  and  towna 

The  objection  to  the  annexation  act  that  It 
violates  the  constitutional  provision  establish- 
ing Judicial  districts  and  departments  Is  an- 
swered by  the  reasoning  upon  which  we  sus- 
tain the  change  in  the  county  lines  of  the 
Twenty-Second  senate  district  The  words, 
"in  the  same  manner  and  to  the  same  ex- 
t^t,"  found  in  the  annexation  act,  read  in 
connection  with  the  context,  are  satisfied  by 
construing  them  as  referring  to  municipal 
burdens  and  municli>al  rights  in  which  the 
annexed  territory  and  its  inhabitants  were  to 
share.  The  voters  in  the  annexed  territory 
will  be  entitled  to  vote  for  senator,  member 
of  assembly,  and  for  judges  of  the  supreme 
court,  the  same  as  though  the  annexation  act 
bad  not  been  passed.  Elections  in  the  an- 
nexed territory  will  of  necessity  be  conducted 
under  the  control  of  the  election  officers  of 
the  city  and  county  of  New  York,  and  the 
returns  will  be  made  to  the  proper  authori- 
ties of  Westchester  county.  This  was  the 
plan  adopted  under  the  annexation  act  of 
1873,  and  for  several  years  elections  were 
conducted  thereunder  without  confusion  or 
difficulty. 

Our  conclusion  is  that  the  annexation  act  of 
1805  Is  constitutional,  but  that  It  did  not 
operate  to  take  the  annexed  territory  out  of 
the  Jurisdiction  of  the  board  of  supervisors 


of  Westchester  connty  In  forming  assembly 
districts  pursuant  to  section  6,  art  S,  of  tho 
constitution,  and  that  It  was  the  duty  of  the 
board  at  its  meeting,  on  the  second  Friday 
of  June,  1805,  to  have  included  the  annexed 
territory  within  one  of  the  three  assembly 
districts  allotted  by  the  constitution  to  the 
county  of  Westchester.  The  board  having 
faUed  to  perform  this  duty,  the  mandamus 
was  properly  granted.  The  Judgment  should 
be  affirmed.   All  concur.   Judgment  affirmed. 


(Wr  N.  Y.  284) 

FLOOD  V.  VAN  WORMBR,  Commissioner  of 
Highways. 

(Court  of  Appeals  of  New  York.    Oct  22, 1805.) 

HioHwxTS  —  Ekoboachmsnt  —  Rkmoval  — 
Injunction. 
„Lbw»  1800.  c.  568,  i  106,  provides  that 
on  failnre  of  an  abutting  owner  to  remove  an 
encroachment  on  the  highway  within  the  time 
specified  in  the  notice  served  by  the  commisslon- 
ers  of  highways,  he  shall  forfeit  $25,  and  the 
commissionera  may  remove  It,  "or"  bring  an  ac- 
tion to  compel  the  owner  to  remove  It  JBdd  that 
where  a  commisBioner  states  to  an  owner,  on 
whom  he  has  served  notice  that  his  house  en- 
croaches on  the  hiarhway,  that  he  will  remove 
the  house  after  collecting  the  fine,  the  owner 
may  enjoin  him  witbont  waiting  for  the  com- 
missioner to  commence  snch  removaL  Peck- 
ham,  J.,  dissenting.  24  M.  Y.  Snpp.  460,  af- 
firmed. 

Appeal  from  supreme  court,  general  term. 
Third  department 

Action  by  John  Flood  against  Henry  Van 
Wormer,  as  commissioner  of  highways  of  the 
town  of  Rotterdam,  to  restrain  the  removal 
of  plaintifrs  house  as  an  encroachment  on  the 
hi«^way.  From  a  Judgment  ot  the  general 
term  (24  N.  Y.  Supp.  460)  affirming  a  judg- 
ment for  plaintUC,  defendant  appeals.  Af- 
firmed. 

Alonzo  P.  Strong,  for  appdlant  Lewis 
Cass,  fw  respondent 

GRAY,  J.  This  was  an  action  in  equity 
to  restrain  the  defendant,  as  commissioner 
of  highways,  from  removing  Ihe  plaintiffB 
house,  as  encroaching  upon  the  highway. 
The  Judgment  recovered  by  the  plaintiff  ad- 
judged that  his  house  did  not  encroach  upon 
the  highway,  and  restrained  the  defendant 
as  prayed  for. 

We  think  that  the  equitable  Interference 
of  the  court  was  properly  invoked,  and  that 
its  decree  should  be  sustained,  upon  the 
ground  that  the  defendant,  as  a  public  of- 
ficer, under  color  of  office,  had  threatened  to 
do  an  act  which  would  Inflict  permanent 
damage  to  piaintifTs'  property,  and  that  the 
plaintifT  was  not  bound  to  wait  until  the  de- 
fendant had  actually  committed  the  threat- 
ened act  Section  105  of  chapter  568  of  the 
Laws  of  1890,  known  as  the  "Highway  Law," 
provides,  in  the  event  of  the  neglect  or  re- 
fusal of  the  owner  or  occupant  of  land  to 
remove  an  encroachment  within  the  time 
specified  in  the  notice  served  by  the  cotumis- 
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aionera  of  blghvmjn,  that,  '%e  sball  forfeit 
to  the  town  the  snm  of  twenty-Qve  d<dlarB; 
and  the  cominisslonera  may  remove  such  oh- 
atructlon  or  encroachment  at  the  expense  of 
the  town,  •  •  •  or  the  eald  commission- 
ers may  bring  an  action  In  any  court  of  com- 
petent Jurisdiction  to  compel  such  owner  or 
occupant  to  remove  such  obstruction  or  en- 
croachment." The  defendant  served  a  no- 
tice upon  the  plaintiff  to  the  effect  that  his 
house  encroached  upon  the  highway,  to  an 
extent  described,  and  tie  was  "required,  ac- 
cording to  the  statute  In  such  case,"  etc., 
to  remove  the  building  within  60  days.  An- 
nexed to  it  was  a  copy  of  an  order,  reciting 
tluit  the  commissioner  of  highways  had  as- 
certained that  the  highway  in  question  was 
encroached  upmi  in  a  certain  manner,  and 
to  an  extent  described,  and  which  ordered 
the  bouse  to  be  removed. 

I  do  not  think  that  the  action  could  be 
maintained  upon  the  ground  that  the  notice, 
which  was  filed  In  the  town  clerk's  office, 
created  a  cloud  upon  the  plaintiff's  title.  The 
notice  lacked  the  elements  ol  a  Judicial  de- 
termination, and  was  an  ex  parte  proceed- 
ing. Bat  I  think  the  action  was  maintain- 
able npcMi  the  ground  of  a  threatened  abuse 
of  authority  by  a  public  officer,  under  color 
of  office.  By  the  terms  of  the  highway  act, 
authority  was  conferred  upon  the  commis- 
sioner of  highways  to  remove  the  obstruction 
or  encroachment  upon  the  highway,  and  it 
is  made  optional  with  him  whether  he  shall 
first  bring  an  action  to  compel  such  a  re- 
moval. AccMtlIng  to  the  evidence,  and  the 
referee  so  found,  the  defendant  stated  to  the 
plaintiff  that  he  would  move  his  house  after 
collecting  the  fine.  Was  the  plaintiff  bound 
to  wait  until  the  commissioner  had  actually 
commenced  to  remove  his  bnilding,  and  had 
committed  a  trespass  upon  his  freehold,  of  a 
nature  perhaps  not  to  be  compensated  for  in 
damages?  I  think  not  The  section  of  the 
highway  law  referred  to  did  not  provide 
the  opportunity,  which  previously  existed  un- 
der the  law,  for  the  trial  of  the  question  of 
encroachment,  and  it  seems  to  be  in  tbe 
line  of  a  Just  protection  to  the  rights  of  tbe 
citizen,  with  whose  property  a  public  officer, 
acting  under  tbe  color  of  law,  has  threaten- 
ed to  interfere,  that  he  should  be  permitted 
to  go  into  a  court  of  equity,  and,  assuming 
tbe  burden  of  proTiQg  that  he  has  not  ren- 
dered himself  amenable  to  the  provisions  of 
tbe  law,  under  which  the  public  officer  claims 
to  act,  have  the  question  once  and  for  aU 
determined,  and  thus  prevent  Irreparable  in- 
jury. In  Ryan  v.  Brown,  18  Mich.  196,  the 
bill  was  filed  to  restrain  the  defendants,  a 
canal  board,  from  committing  a  threatened 
trespass  upon  the  complainant's  property,  by 
removing  certain  cribs  as  a  foundation  for 
docks  in  a  river,  and  the  point  was  made 
that  the  Injury  complained  of  was  not  such 
as  to  authorize  the  Interference  of  a  court 
of  -equity.  Justice  Campbell,  speaking  for 
tbe  court,  very  pertinently  obserred  that 


"the  cam  ImTOtved  an  abuse  «>f  authority  by 
public  oGScens  and  agents,  under  color  of  of- 
fice; and  ever  since  the  case  of  Osb<»n  t. 
Bank,  9  Wheat.  788,  it  has  been  bdd  that 
Budi  (^clal  (^pression  would  make  it  pnq>er 
to  Interfere  upon  a  less  grievance  than  would 
Justify  proceedings  on  private  mlscoaduct, 
for  reasons  that  are  too  obvious  to  ceqoire 
explanation."  In  People  v.  Canal  Board, 
55  N.  Y.  390,  It  was  held  that,  whUe  a  court 
of  equity  has  no  supervisory  power  or  Ju- 
risdiction over  public  officials  or  public  bod- 
ies, it  will  exercise  Its  peculiar  Jurisdiction 
over  them  to  prevent  some  Illegal  act,  under 
color  or  claim  of  right  affecting  injuriously 
the  property  rights  of  individuals.  It  is  un- 
der one  of  the  heads  of  equity  Jurisdiction 
that  the  coart  interferes  to  prevent  injury 
to  land,  if  tbe  trespass  will  be  attMided  by 
irreparable  mischief,  and  plaintiff  may  be 
unable  to  obtain  relief  at  law.  Spear  ▼.  Cut- 
ter, 6  Barb.  486.  The  highway  act  gives 
the  power  to  the  defendant  to  proceed  sttm- 
marlly  against  the  plaintilTs  propwty  and 
he  has  threatened  to  exercise  it,  and  I  see 
no  good  reason  for  refusing  to  tbe  plaintiff 
the  aid  of  a  court  of  equity  to  restrain  the 
threatened  mlsdiief,  whoi  he  establiBbes 
that  be  does  not  come  within  tbe  provisloDS 
of  the  act,  under  whose  authority  the  de- 
fendant threatens  to  proceed.  The  Judg- 
ment should  be  affirmed,  witli  costs.  All 
concur,  except  PECKHAM,  J.,  dissenting,  on 
the  ground  that  there  is  no  evidence  in  the 
case  showing  any  threats  made  on  the  part 
of  the  defendant  to  do  any  irreparable  in- 
jury. The  threat  was  to  commence  an  ac- 
tion first,  and,  upon  recovery  in  that  action, 
then  to  rentova  the  obstruction.  Judgment 
affirmed. 

0«  N.  T.  697) 

CLOSE  T.  NOYB.i 
(Court  of  Appeals  of  New  York.    Oct  22, 1895.) 
Debts  or   Cobpohatiox  —  Lii.bii.itt   ov   Btook- 

HOLDERS. 

1.  A  corporation  organized  ander  Laws 
1848,  c.  40,  desiring  for  its  manufactory  cer- 
tain premises  occupied  by  defendant  as  lessee, 
took  an  assignment  of  the  lease,  and,  in  lieu  of 
the  rent  for  the  first  year,  issued  to  defendant  a 
number  of  shares  of  its  stock.  Beld,  that  the 
taking  of  defendant's  leasehold  interest  was  a 
purchase  of  "property,"  within  Laws  1853,  c 
333,  providing  that  the  trustees  of  a  company  in- 
corporated under  Laws  1848,  c.  40,  might  pur- 
chase "mines,  manufactories  and  other  property 
necessary  for  their  business,"  and  that  the  hold- 
ers of  stock  issued  In  payment  thereof  should 
not  be  liable  to  corporate  creditors,  though  the 
whole  amount  of  capital  stock  had  not  been 
paid  in,  nor  any  certificate  issued,  as  required 
by  section  10  of  the  said  Incorporating  act 

2.  A  person  exempt  under  Laws  1853,  e. 
333,  from  liability  to  the  creditors  of  a  corpora- 
tion in  which  he  holds  stock,  because  of  having 
taken  such  stock  in  payment  of  property  trans- 
ferred to  the  corporation,  and  necessary  for  its 
nae,  is  not  affected  by  the  stock  corporation  law 
of  1890,  c,  564,  which,  though  it  repeals,  in 
terms,  the  act  of  1853,  provides  (section  71)  that 
it  shall  not  impair  any  right  already  acquired 
under  the  law  repealed. 

*  Rehearing  denied. 
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Appeal  from  anperlor  coTirt  of  Buffalo,  gen^ 
■eral  term. 

Action  by  Obarles  J.  Olose  against  Richard 
K.  Noye  to  recover  on  notes  given  by  the 
American  Bit-Brace  Company,  a  corporation, 
of  which  defendant  was  a  stockholder.  From 
a  judgment  of  the  general  term  (26  N.  Y. 
Supp.  93)  affirming  a  judgment  for  plaintiff, 
defendant  appeals.    Reversed. 

D.  N.  McNaught&n,  for  appellant.  Simon 
Flelscbmann,  for  respondent. 

HAIOHT,  J.  The  American  Bit-Brace 
Company  was  a  corporation  organized  under 
the  manufacturing  act  of  1848  and  the  amend- 
ments thereto,  and  commenced  business  on 
or  about  January  1,  1888.  Its  capital  stock 
was  $&0,000,  divided  Into  600  shares  of  $100 
each.  fl7,500  of  the  stock  was  paid  in  cash. 
The  remaining  $2,500  of  the  stock  was  not 
paid  in,  and  no  certificate  has  ever  been 
filed  showing  full  payment  of  the  capital 
stock.  In  1892  the  corporation  became  In- 
debted to  the  plaintiff  upon  promissory. notes 
in  the  sum  of  $10,000,  up<m  which  a  judg- 
ment was  entered  in  the  superior  court  of 
Buffalo,  and  an  execution  issued  thereon 
against  the  property  of  the  corporation, 
which  has  been  returned  unsatisfied.  The  de- 
fendant was  the  owner  of  16  shares  of  the 
capital  stock  of  the  corporation,  which  was 
Issued  to  him  at  various  times  between  the 
1st  day  of  March,  1888*  and  the  8th  day  of 
March,  1889.  This  action  was  brought  to  re- 
cover of  the  defendant  the  Indebtedness  of 
the  corporation,  to  the  amount  of  the  stock 
held  by  him. 

Laws  1848,  a  40,  1 10,  provide  that  "all  the 
stockholders  of  every  company  incorporated 
under  this  act  shall  be  severally  individually 
liaUe  to  the  creditors  of  the  company  In 
which  tbey  are  stockholders,  to  an  amount 
equal  to  the  amount  of  stock  held  by  them 
respectivdy  for  all  debts  and  contracts  made 
by  such  company,  until  the  whole  amount  of 
capital  stock  fixed  and  limited  by  such  com- 
pany shall  have  been  paid  in,  and  a  certif- 
icate thereof  shall  have  been  made  and  re- 
corded," etc.  This  act  was  amended  by  Laws 
1858,  c  333,  by  providing  that  "the  trustees 
of  such  company  may  purchase  mines,  manu- 
factories and  other  property  necessary  for 
Their  business,  and  issue  stock  to  the  amount 
ot  the  value  thereof  in  payment  therefor;  and 
the  stod:  so  issued  shall  be  declared  and 
taken  to  be  full  stock  and  not  liable  to  any 
further  calls;  neither  shall  the  holders  thereof 
be  liable  for  any  further  payments  under  the 
provisions  of  the  tenth  section  of  the  said 
act."  Under  this  amendment  it  has  been  held 
that  a  person  to  whom  stock  has  been  Issued 
for  a  manufactory,  or  other  t»r(^>erty,  puiv 
chased  by  a  corporation,  is  not  liable  to  the 
creditors  of  the  company  because  of  a  fail- 
ure on  the  part  of  the  president  and  trustees 
to  file  the  certificate  required  by  section  10, 
above  referred  to;  that,  as  to  socb  stock,  the 


bolders  thereof  are  exempt  from  the  pro- 
visions of  the  act  Brown  v.  Smith,  13  Hun, 
408;  affirmed  in  this  court,  upon  the  opinion 
of  the  general  term,  SO  N.  T.  650.  See,  also, 
Rowell  V.  Lambert,  66  Hun,  4,  20  N.  Y. 
Supp.  822. 

The  defendant  claims  exemption  from  liabil- 
ity under  the  act  of  1853.  The  question  Is 
thus  presented  as  to  whether  the  stock  issued 
to  him  was  in  payment  for  a  manufactory  or 
other  property  necessary  toe  the  business  of 
the  corporation.  He  requested  the  trial  court 
to  find  that  it  was,  but  this  was  declined,  and 
an  exception  was  taken.  The  evidence  bear- 
ing upon  the  question  Is  brief,  and  is  without 
substantial  controversy.  The  defendant  bad 
leased  of  one  White  the  premises  In  question, 
for  the  annual  rental  of  $1,500.  The  corpora- 
tion required  these  premises  for  its  manufac- 
tory. Arrangements  were  thereupon  entered 
Into,  by  which  White  assigned  the  defendant's 
lease  to  the  corporation,  with  his  consent;  he 
agreeing  to  accept  during  the  first  year  the 
capital  stock  of  the  company,  for  rent,  in  lieu 
of  cash.  This  arrangement  was  carried  out, 
and  the  defendant  in  this  manner  became  the 
owner  of  the  16  shares  of  stock  referred  to. 
The  leasehold  premises  were  necessary  for  the 
business  of  the  corporation.  It  was  a  manu- 
factory, and,  we  think,  "property,"  within  the 
meaning  of  the  statute.  A  lease  of  lands  is  a 
chattel  reaL  1  Rev.  St.  p.  722,  §  5;  Putnam 
T.  Westcott,  19  Johns.  72;  Bigelow  v.  Finch, 
17  Barb.  394.  ' 

The  trial  court  appears  to  have  been  of  the 
opinion  that  even  if  the  stock  was  issued  to 
the  defendant  for  property  purchased  by  the 
company  necessary  for  its  use,  and  that  he 
was  exempt  fiom  liability  for  the  debts  of 
the  company,  under  the  existing  statutes,  he 
Is  now  made  liable  tm&a:  the  stock  corpora- 
tion law  of  1890,  c.  564.  In  this  view  we 
differ  from  the  learned  trial  judge.  In  the 
law  of  1890  the  exemption  clause  of  1853  Is 
omitted,  and  that  act,  together  with  that  of 
1848,  la  repealed.  But  there  was  a  saving 
clause  Incorporated  in  the  act.  It  Is  as  fol- 
lows: "Sec.  71.  The  repeal  of  a  law,  or  any 
part  of  it,  specified  in  the  annexed  schedule, 
shall  not  affect  or  Impair  any  act  done  or  right 
accruing,  accrued  ov  acquired,  •  •  •  under 
or  by  virtue  of  any  law  so  repealed,  but  the 
same  may  be  asserted,  enforced,  prosecuted  or 
Infiicted  as  f  uUy  and  to  the  same  extent,  as  if 
such  law  had  not  been  repealed."  Section 
24  of  chapter  563  of  the  Laws  of  1890,  known 
as  the  "General  Corporation  Law,"  has  recent- 
ly received  the  attention  of  this  court.  In  the 
case  of  Cameron  v.  Water  Co.,  133  N.  Y.  336, 
31N.E].  104.  Itwasthen  held  that  proceedings 
that  had  been  theretofore  taken  to  consolidate 
several  companies,  under  chapter  960  of  the 
Laws  of  1867,  as  amended,  etc.,  were  not  af- 
fected by  the  repeal  of  the  acts  under  which 
the  proceedings  were  Instituted;  that  the 
agrreement  to  consolidate  represented  a  right 
accruing,  or  in  process  of  enforcement,  and 
was  protected  by  the  saving  clause,  which  is 
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identical  In  langna^e  with  that  proTlded  for 
in  section  71  of  the  stock  corporation  law. 
This  case  sustains  the  appellant's  c<Hitentlon. 
He  became  the  owner  of  the  stock  under  cir- 
cumstances which  then  relieved  him  from  per- 
sonal liability  for  the  debts  of  the  company. 
He  was  exempt  from  the  provisions  of  section 
10  of  the  act  of  1848.  This  was  a  right  which 
he  had  acquired,  and  which  had  accrued,  and 
he  consequently  is  saved  from  the  operation 
of  the  stock  corporation  law  of  1890.  In  1882 
the  stock  corporation  law  was  further  amend- 
ed (Laws  1892,  c.  2),  but,  under  the  view  tak- 
en by  us  with  reference  to  the  saving  clause 
in  the  act  of  1880,  It  becomes  unnecessary  to 
consider  the  effect  of  the  last  amendment 
The  Judgment  should  be  reversed,  and  a  new 
trial  granted,  with  costs  to  abide  the  event. 
All  concur.   Judgment  reversed. 


(147  N.  T.  877) 

FORTUNATO  v.  PATTEN. 
(Court  of  Appeals  of  New  York.    Oct.  22, 1885.) 

AaaiaNHBUT  op  Cboss  ik  Actioit — Fbiobitt — 
NoTiOB  to  Debtor. 

1.  As  between  difterent  assignees  of  a 
chose  in  action  by  express  assignment  from  the 
same  person,  tiie  one  prior  in  point  of  time  will 
be  protected,  though  he  has  given  no  notice 
of  such  assignment  to  either  the  subsequent 
assignee  or  the  debtor. 

2.  A  stipulation  in  a  street-grading  con- 
tract, that  such  contract  shall  not  be  assigned, 
nor  any  of  the  moneys  due  thereunder,  without 
the  written  consent  of  the  city,  and  that  no 
claim,  as  against  the  city,  can  be  asserted  by 
virtue  of  an  assignment  without  consent,  is 
solely  for  the  benefit  of  the  city,  and  cannot,  in 
a  contest  wherein  no  claim  is  asserted  against 
the  city,  be  invoked  by  a  junior  assignee,  with 
consent,  to  defeat  the  demand  of  one  to  whom 
the  contract  has  previously  been  assigned  as 
collateral  security  for  a  debt,  though  without 
the  consent  of  the  city.  25  N.  Y.  Supp.  833, 
reversed. 

Appeal  from  common  pleas  of  New  York 
city  and  county,  general  term. 

Action  by  Maicho  Fortonato  against  Thom- 
as Patten,  Impleaded  with  the  Twelfth  Ward 
Bank  of  the  City  of  New  York  and  others,  to 
have  certain  liens  and  claims  against  mon- 
ies payable  to  the  defendant  John  F.  Dawson, 
under  a  contract  with  the  city,  and  the  order 
of  their  priority,  determined.  From  a  judg- 
ment of  the  general  term  (26  N.  Y.  Supp.  333), 
afSrmlng  a  judgment  awarding  priority  to 
the  claim  of  the  Twelfth  Ward  Bank  over 
that  of  defendant  Fatten,  the  latter  appeals. 
Reversed. 

Robert  B.  Deyo,  for  appellant  Charles  E. 
Patterson,  for  respondent 

BARTLETT,  J.  This  is  an  appeal  from  a 
Judgment  of  the  general  term  of  the  court  of 
common  pleas  for  the  city  and  county  of  New 
York,  affirming  a  judgment  entered  upon  the 
report  of  a  referee  determining  the  order  of 
payment  to  various  creditors  out  of  a  fund 
paid  Into  court  by  the  city  of  New  York. 
John  F.  Dawson,  in  October,  1886,  entered  In- 


to 8  contract  with  the  city  to  regulate  and 
grade  Edgecomb  avenue  and  other  streets. 
Prior  to  April  11,  1887,  the  appelant  Fatten, 
loaned  to  Dawson  $0,000,  and  the  latter  on 
that  day  assigned  to  Patten  all  bis  rights  and 
interest  under  the  contract  The  referee 
found  that  this  absolute  assignment  in  form 
was  made  as  security  for  a  debt,  being  the  bal- 
ance due  of  $5,000  on  the  loan  made  by  Pat- 
ten to  Dawson.  Under  the  familiar  rule  that 
the  form  of  words  used  in  making  an  agree- 
ment is  not  alone  to  receive  attention,  but  all 
the  circumstances  of  the  transaction  are  to 
be  considered  (Williams  v.  Ingersoll,  89  N.  Y. 
621),  Patten  stands  as  an  assignee  of  a  portion 
of  the  moneys  due  under  the  contract.  It  is 
also  found  that  Daw8(Hi  entered  upon  the  per- 
formance of  the  contract  and  thereafter  en- 
tirely completed  the  same,  and  the  work  was 
accepted  by  the  city  on  the  28th  of  January, 
1881.  In  December,  1887,  Dawson  assigned  to 
the  Twelfth  Ward  Bank  all  moneys  due  and 
to  grow  due  under  the  contract  as  collateral 
security  for  the  payment  of  moneys  advanced 
and  to  be  advanced  by  the  bank  to  Dawson. 
On  the  l8t  day  of  March,  1888,  Dawson  made 
a  second  assignment  of  |3,000  of  the  first  mon- 
ey to  grow  due  on  the  contract  as  collateral 
security  for  the  payment  of  that  amount 
which  was  the  balance  then  due  on  the  orig- 
inal loan  made  to  Dawson  by  Patten.  It  is 
provided  by  the  contract  in  substance,  that 
the  contractor  shall  not  awlgn  the  contract  or 
any  of  the  moneys  payable  thereunder,  with- 
out the  consent  of  the  city,  signified  in  writ- 
ing by  the  commissioner  of  public  works  In- 
dorsed on  the  agreement;  that  in  the  attsence 
of  such  consent  no  right  under  the  contract 
nor  to  any  moneys  to  grow  due  by  its  terms, 
should  be  asserted  against  the  city  of  New 
York.  The  city  was  not  asked  to  consent  to 
the  first  assignment  to  Patten,  but  It  did  con- 
sent to  the  assignment  to  the  Twelfth  Ward 
Bank,  and  the  second  assignment  to  Patten. 
Upon  the  completion  of  the  contract  the  city 
owed  Dawson  a  balance  of  a  little  over  S57,- 
000.  In  February,  1890,  the  plalntiflf  began 
this  action  to  foreclose  a  mechanic's  lien  filed 
against  the  money  so  dne,  and  all  persons  In- 
terested in  the  fund  were  made  parties.  The 
issues  were  tried  before  a  referee,  who  ren- 
dered judgment,  as  between  Patten  and  the 
bank,  that  the  assignment  of  the  latter  was  en- 
titled to  priority  for  the  reason  that  Patten's 
assignment  was  not  consented  to  by  the  <Aty, 
and  also  because  the  bank  had  no  notice  of 
Patten's  assignment  As  this  Judgment  has 
been  affirmed  by  the  general  term,  and  it  ap- 
pears that  if  the  bank  is  paid  in  fuU  Patten 
will  receive  nothing.  It  becomes  of  Importance 
to  inquire  whether  the  judgment  can  be  sus- 
tained. 

The  provision  of  the  contract  adverted  to 
has  been  treated  by  the  court  below  as  ren- 
dering void  ail  assignments  of  moneys  to  grow 
due  unless  the  consent  of  the  city  was  ob- 
tained, and  as  available  by  any  assignee  to  de- 
feat tbe  rights  o£  a  senior. assignee  who  had 
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failed  to  secure  flie  necessaiy  qonsent.  We 
do  not  think  that  this  provision  Is  capable  of 
any  such  construction.  It  ■was  inserted  In  the 
contract  solely  for  the  benefit  of  the  city,  and 
prevents  any  claim  being  asserted  against  it 
in  the  absence  of  consent.  It  la  a  shield  to 
protect  the  city,  and  not  a  weapon  with 
wUcba  Junior  assignee  is  to  fight  his  way  to  a 
mora  favorable  position  in  the  line  of  pay- 
ment The  general  term  held  that  this  case  Is 
governed  by  the  maxim,  "Modus  et  conventio 
vlncunt  legem."  The  late  Judge  Allen  of  this 
court  liberally  translated  the  maxim  as  fol- 
lows: "The  terms  and  conditions  of  a  contract 
have  the  force  of  law  over  those  who  are  par- 
ties to  it"  Lowry  v.  Inman,  46  N.  Y.  129. 
As  between  Dawson  and  the  city,  the  cove- 
nant we  ore  considering  does  have  the  force 
of  law,  for  the  reason  they  are  parties  to  the 
contract  and  come  within  the  express  terms 
of  the  maxim  quoted;  but  the  bank  is  not  a 
party,  and  cannot  invoke  this  provision  of  the 
agreement  to  defeat  the  claim  of  Patten.  The 
city  has  paid  into  court  the  money  due  under 
the  contract  and  will  be  protected  by  any 
judgment  rendered.  No  claim  is  being  as- 
serted against  It,  and  the  covenant  does  not 
apply  to  the  situation  now  presented. 

It  was  strenuously  urged  on  the  argument 
by  the  counsel  for  the  bank,  that  the  disposi- 
tion of  this  case  by  the  court  below  is  Justified 
by  Burck  T.  Taylor,  152  XT.  S.  631,  14  Sup.  Ct 
696.  It  Is  sufficient  to  point  out  that  the  case 
dted  dealt  with  a  contract  made  by  an  In- 
dividual with  the  state  of  Texas,  which  con- 
tained an  absolute,  unqualified  covenant  that 
It  should  not  be  assigned,  in  whole  or  in  part, 
without  the  written  consent  of  the  state.  In 
the  case  at  bar,  the  substance  of  the  cove- 
nant is  that  if  the  contract  or  any  of  the 
moneys  due  under  it,  are  assigned  without 
consent,  no  claim  can  be  asserted  by  virtue 
thereof  as  against  the  city.  In  the  case  at 
bar,  no  absolute  assignment  has  been  made 
of  the  contract  but  all  transfers  were  of 
moneys  due  thereunder  as  collateral  to  secure 
the  payment  of  a  debt  There  is  a  wide  difiTer- 
ence  between  assigning  moneys  due  under  a 
contract  and  an  absolute  assignment  of  the 
contract  itself,  as  the  latter  act  disturbs  that 
relation  of  personal  confidence  which  exists 
between  one  desiring  work  done  that  requires 
a  high  order  of  skill  and  intelligence  and  the 
contractor  he  may  have  selected  as  possessing 
these  necessary  qualifications.  Delaware  Ck). 
Com'rs  V.  Dlebold  Safe  &  Lock  Ck).,  133  U.  S. 
479,  10  Sup.  Ct  399.  For  these  reasons,  we 
think  the  case  of  Burck  v.  Taylor  has  no  ap- 
plication to  the  case  before  us. 

It  is  further  argued,  on  behalf  of  the  bank, 
that,  even  if  Patten's  assignment  is  valid,  he 
is  estopped  from  urging  his  claim  as  against 
the  bank,  as  he  allowed  Dawson  to  continue  in 
tlie  performance  of  the  contract  and  that  the 
bank  was  misled  by  his  apparent  ownership. 
We  have  already  referred  to  the  finding  that 


Patten's  first  assignment  while  absolute  in 
terms,  was  intended  and  treated  as  a  collat- 
eral security,  and  that  Dawson's  lelationB 
with  the  city  were  not  disturbed.  It  cannot 
now  l>e  claimed,  in  the  face  of  the  proofs  and 
the  findings,  tliat  Patten  was  the  owner  of  this 
contract  between  Dawson  and  the  dty  by  ab- 
solute assignment.  He  stands  In  the  position 
of  an  asslirnee  who  is  entitled  to  receive,  as 
collateral  security,  moneys  due  under  the  con- 
tract Furthermore,  there  is  nothing  in  the 
evidence  to  Justify  the  claim  that  the  bank 
was  misled.  No  proof  was  offered  that  Pat- 
ten knew  of  tlie  provision  of  the  contract  re- 
quiring the  consent  of  the  city,  or  that  he 
knew  the  bank  was  advancing  money  to  Daw- 
son or  held  his  assignment  or  that  he  attempt- 
ed to  conceal  bis  first  assignment  The  bank 
cannot  claim  to  have  been  misled,  unless  it  is 
the  fact  that  Patten  was  legally  bound  to  have 
notified  it  and  the  city  of  his  first  assignment 
We  have  already  pointed  out  that  he  rested 
under  no  obligation  to  notify  the  city  unless 
he  sought  to  assert  some  claim  against  It 
In  that  event  he  would  have  been  compelled 
to  obtain  the  consent  required  by  the  contract 
Patten,  as  matter  of  fact,  makes  no  claim  as 
against  the  city,  and  stands  in  no  different  po- 
sition than  any  other  assignee  of  a  share  of 
the  fund  which  Is  sought  to  be  distributed  in 
this  action.  This  being  so,  he  comes  within 
the  rule  laid  down  by  this  court  to  the  effect 
that  as  l>etween  different  assignees  of  a  chose 
in  action  by  express  assignment  from  the 
same  person,  the  one  prior  in  point  of  time 
will  be  protected,  although  he  has  given  no 
notice  of  such  assignment  to  either  the  sub- 
sequent assignee  or  the  debtor.  Fairbanks  v. 
Sargent  104  N.  Y.  108,  9  N.  B.  870,  117  N. 
Y.  320,  22  N.  B.  1039;  WUllams  t.  IngersoU. 
89  N.  Y.  508;  Mulr  v.  Schenck,  3  Hill.  228.  A 
different  rule  exists  In  England,  in  some  ot 
the  states,  and  in  the  United  States  courts. 
The  respondent's  counsel  has  cited  many  of 
these  foreign  cases  that  are  contraiy  to  the 
law  as  long  established  in  this  state. 

It  is  also  urged  by  the  bank  tliat  Patten 
waived  all  rights  under  his  first  assignment 
by  taking  a  second  assignment  and  releasing 
all  but  30  per  cent  of  the  moneys  payable  by 
the  terms  of  the  contract  The  second  as- 
signment was  by  way  of  additional  collateral, 
to  secure  the  payment  of  a  balance  due  on 
the  original  loan,  and  did  not  in  any  way 
affect  the  first  assignment  and  the  release  re- 
ferred only  to  the  second  assignment 

The  learned  counsel  for  the  bank  lias  sub- 
mitted, upon  his  brief,  other  legal  proposi- 
tions, which  have  been  carefully  considered, 
but  the  views  we  have  already  expressed  ren- 
der a  further  discussion  of  the  case  unneces- 
sary. The  Judgment  entered  upon  the  report 
of  the  referee,  and  the  Judgment  of  the  gen- 
eral term,  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  abide  the  event  All 
concur.    Judgment  reversed. 
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SHIJLTBS  T.  SICKLES. 

(Court  of  Appeals  of  New  York.    Oct  22, 1895.) 

DiKECTiNa  Vehdict — Rights  on  Dekial  —  Mout- 

GAOE  ov  Lease— Right  to  Fossessioi?. 

1.  Though  both  parties  request  the  court 
to  direct  a  verdict,  the  party  whose  request  is 
denied  is  not  precluded  from  requesting  that 
the  case  be  submitted  to  the  jury,  if  the  evi- 
dence warrants  it. 

2.  Where  a  lessor  obtained  a  judgment  of 
re-entry  against  the  lessee  of  a  manorial  lease 
in  perpetuity,  and,  before  execution  was  levied 
thereon,  the  lessee's  interest  in  the  premises 
was  purchased  by  a  mortgagee  thereof  on  fore- 
closure, and  the  judgment  of  re-entry  was  as- 
signed to  one  who,  after  levying  execution 
against  the  lessee  and  defendant,  his  son,  con- 
veyed the  lands  to  defendant,  the  mortgagee,  in 
the  absence  of  any  evidence  showing  a  redemp- 
tion of  the  premises  under  the  judgment  from 
the  lessor  or  bis  assigns,  is  not  entitled  to  pos- 
session thereof. 

Appeal  from  Bapreme  court,  general  term, 
Third  department. 

EJectmeut  by  Arthur  Shultes  against  Nich- 
olas A.  Sickles.  From  a  judgment  of  the  gen- 
eral term  (24  N.  Y.  Snpp.  145)  affirming  a 
judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

William  Toumans,  for  appellant  George 
L.  Stedman,  for  resipondent 

O'BRIEN,  J.  This  was  an  action  of  eject- 
ment, in  which  the  plaintiff  claimed  to  recover 
the  possession  from  the  defendant  of  a  par- 
cel of  land,  containing  about  123  acres,  sit- 
uated in  the  county  of  Albany.  At  the  close 
of  the  trial  both  parties  requested  the  trial 
Judge  to  direct  a  verdict,  each  in  his  ovra  fa- 
vor. A  verdict  was  directed  tn  favor  of  the 
defendant.  The  plaintiff,  having  excepted  to 
this  ruling,  then  requested  the  court  to  sub- 
mit the  case  to  the  jury  upon  all  the  ques- 
tions of  fact.  This  request  was  denied,  and 
the  plaintiff  excepted. 

While  it  is  true  that,  in  a  case  where  both 
parties  request  the  court  to  direct  a  verdict, 
the  court  is  thereby  clothed  with  the  func- 
tions of  the  Jury,  with  respect  to  any  ques- 
tions of  fact  in  the  case,  and,  in  the  absence 
of  a  redjuest  to  go  to  the  jury  by  the  party 
against  whom  the  verdict  Is  directed,  the  de- 
cision stands  in  the  place  of  a  verdict,  yet  in 
this  case  the  plaintiff,  upon  a  denial  of  his 
motion,  made  the  request  to  have  the  case 
submitted  to  the  Jury.  He  was  not  preclud- 
ed from  making  this  motion  by  his  previous 
request  to  have  a  verdict  directed  in  his  favor, 
and  if  there  was  any  evidence  competent  to 
submit  to  the  jury  upon  the  disputed  ques- 
tions of  fact,  the  denial  of  his  motion  would 
probably  be  error.  Howell  v.  Wright,  122  N. 
Y.  667,  25  N.  B.  912;  Dillon  v.  Cockcroft,  90  N. 
Y.  649;  Kirtz  v.  Peck,  113  N.  Y.  222,  21  N.  B. 
130;  Thompson  v.  Simpson,  128  N.  Y.  270,  28 
N.  E.  627.  The  question,  therefore,  is,  wheth- 
er the  plaintlfl  had  given  any  evidence  to 
carry  the  case  to  the  Jury.  The  common 
source  of  title  is  a  manorial  lease  In  perpetuity 
by  Stephen  Van  Rensselaer  to  Johannes  Sha- 


fer  of  the  lands  in  question,  with  others,  re- 
serving certain  yearly  rents,  with  the  right  c ' 
re-entry  In  case  of  nonpayment  The  title  an>. 
interest  of  the  grantee  under  this  lease  be- 
came, through  various  mesne  conveyances^ 
vested  in  John  Sickles,  the  defendant's  father. 
In  the  year  1845,  subject,  however,  to  the  ob- 
ligation to  pay  the  rent  reserved  in  the  lease, 
and  to  the  right  of  re-entry  in  case  of  non- 
payment. On  April  28,  1864,  Van  Rensselaer 
recovered  a  Judgment  against  Sickles  In  eject- 
ment for  the  recovery  of  the  premises,  based 
upon  the  covenants  in  the  lease  and  the  non- 
payment of  the  rent  reserved,  but  no  attempt 
was  made,  so  far  as  appears,  to  enforce  this 
judgment  for  many  years  afterwards.  In 
the  meantime,  and  in  the  year  1875,  one  Jo- 
seph I.  Shultes  foreclosed  a  mortgage  which 
he  held  upon  the  Interest  of  Sickles  in  the 
land,  and  became  the  purchaser  thereof  upon 
a  sale  under  the  decree  entered  in  the  fore- 
closure action;  but  Ills  title  was  expressly 
subject  to  the  superior  rights  of  Van  Renssel- 
aer under  the  manorial  lease.  It  does  not  ap- 
pear that  Shultes  ever  went  into  actual  pos- 
session, but  it  does  appear  that,  the  next  year, 
he  contracted  to  sell  his  interest  to  the  de- 
fendant who  Is  the  son  of  John  Sickles,  and 
who  succeeded  his  father  in  the  possession  of 
the  land.  Subsequently  Joseph  I.  Shultes 
died,  and  whatever  claim  the  plaintiff,  who  is 
his  son,  may  have  is  derived  through  his 
father's  will.  In  the  year  1883  Walter  S. 
Church,  having  become  the  assigiiee  of  the 
Judgment  in  ejectment  at  the  suit  of  Van 
Rensselaer,  proceeded  to  execute  the  same. 
Leave  was  granted  by  the  court,  permitting 
the  owner  of  the  Judgment  to  enforce  the 
same  by  execution  or  writ  of  possession,  and 
it  was  executed  against  Jolm  Sicldes  and  the 
defendant,  his  son,  who  were  then  in  posses- 
sion. The  sheriff  made  return  upon  the  pro- 
cess that,  on  July  27,  1883,  he  delivered  the 
possession  of  the  premises  to  Church,  the  as- 
signee of  the  judgment  On  the  same  day. 
the  defendant  and  his  father  executed  an  In- 
strument in  writing  to  Church,  whereby  they 
admitted  that  possession  of  the  farm  was  that 
day  surrendered  by  them  and  delivered  to 
Church,  and  they  acknowledged  that  they 
held  the  premises  as  tenants  at  will  under 
Church.  On  the  12th  day  of  January,  1885, 
Church  conveyed  the  lands  to  the  defendant 
by  deed  duly  executed  and  delivered,  and  un- 
der this  title  the  defendant  was  in  possesedon 
at  the  time  of  the  commencement  of  this  ac- 
tion. 

Some  questions  were  discussed  by  the  learn- 
ed counsel  for  the  plaintiff  which  relate  to 
the  procedure  by  which  the  judgment  was  re- 
vived and  finally  executed,  but,  we  think,  they 
have  no  bearing  upon  this  appeal.  The  Judg- 
ment in  favor  of  Van  Rensselaer  adjudged 
his  title  to  the  land  and  his  right  to  the  pos- 
session. It  was  not  Impaired  by  the  lapse  of 
time.  The  court  in  which  it  had  been  ren- 
dered had  the  power  and  jurisdiction  to  en- 
force it,  and  no  error  or  Irregularity  in  the  or- 
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d»  permitting  the  execution  to  irane,  even  If 
such  existed,  can-  be  revieived  npon  this  ap- 
peal. It  there  was  any  error  or  liregulr.r'iy 
la  the  proceedings  which  resulted  In  the  de- 
livery by  the  sheriff  of  the  possession  to 
Church,  the  plaintiff's  remedy  was  by  appeal 
or  motion,  and  the  only  question  here  Is  the 
power  of  the  court  to  set  the  sheriff  In  mo- 
tlon.  We  liave  no  doubt  In  regard  to  the 
power,  and  very  little  with  respect  to  the  reg- 
ularity, of  the  proceedings.  But  it  is  urged 
by  the  learned  counsel  for  the  plaintiff  that 
the  deed  of  Church  to  the  defendant,  based 
upon  the  judgment,  execution,  recovery  of 
possession,  and  attornment,  above  referred  to, 
conferred  no  title  as  against  the  plaintifl. 
This  proposition  Is  sought  to  be  deduced  from 
certain  dealings  and  transactions  between 
Church  and  the  plaintiff's  father,  Joseph  I. 
Shultes,  whereby  It  Is  claimed  that  the  latter 
was  reinstated  In  all  the  rights  that  he  bad 
prior  to  the  proceedings  to  recover  possession 
under  the  judgment  It  Is  said  that  the  plain- 
tiff's father  had,  under  the  statute,  six  months 
In  which  to  redeem  the  land  after  the  deliv- 
ery of  ];)08sesslon  to  Church  under  his  Judg- 
ment, and  that,  by  agreement,  this  time  was 
extended  to  April,  1885;  that  such  redemption 
was  made,  either  wholly  or  partially,  and  that 
the  deed  to  the  defendant,  when  given,  was 
subject  to  all  the  rights  and  equities  that 
Shultes  obtained  under  his  mortgage  titla 

With  respect  to  the  various  consldoatlona 
submitted  In  support  of  these  general  proposi- 
tions, it  is  quite  sufBdent  to  say  that  the 
plaintiff  gave  iio  proof  to  show  that  his  father 
ever  in  fact  redeemed,  or  attempted  to  re- 
deem, this  land.  There  is  no  proof  In  the 
record  to  show  that  Church  ever  Intended  to 
surrender  or  waive  any  right  which  he  ob- 
tained under  the  judgment  and  execution. 
Nor  is  there  any  proof  upon  which  it  could 
properly  be  found  that  Shultes,  in  his  life- 
time, attempted,  by  any  acts  or  arrangements 
on  his  part,  to  restore  the  situation  as  it  ex- 
isted prior  to  the  execution  of  the  judgment 
under  which  defendant  claims.  Church  was 
the  owner  of  a  money  judgment  against 
Shultes.  It  had  no  relation  to  his  title  to  the 
land  In  question.  If  it  was  paid  in  full,  it 
would  not  In  any  way  affect  that  titie.  The 
various  agreements,  stipulations,  and  pay- 
ments to  which  our  attention  has  been  called, 
and  which  appear  In  the  record,  relate  to  this 
judgment  which  Chiu'ch  held  and  Shultes  was 
bound  to  i>ay.  It  Is  to  be  inferred,  also,  from 
the  proof,  that  Church  claimed  that  Shultes 
owed  him  certain  arrears  of  rent,  which  had 
accrued  some  time  between  the  rendition  of 
the  judgment  and  its  execution  In  1883.  The 
dealings  between  Church  and  the  plaintiff's 
father  relate  entirely  to  these  personal  claims, 
and  not  to  the  judgment  under  which  posses- 
sion had  been  obtained,  or  to  any  right  of  re- 
demption that  remained  In  Shultes. 

The  learned  counsel  for  the  plaintiff  has,  we 
think,  misapprehended  their  true  nature  and 
legal  effect    All  claim  to  or  Interest  in  the 


land  In  question  which  the  plaintiff's  ancestor 
ever  had  was  subject  to  the  judgment  at  the 
suit  of  Van  Rensselaer,  and  when  that  Judg- 
ment was  enforced  these  rights,  whatever 
they  were,  disappeared,  and  nothing  took 
place  afterwards,  between  him  and  the  pur- 
chaser under  that  judgment,  that  was  effec- 
tual to  restore  them.  There  was  no  redemp- 
tion and  no  waiver  by  Church  of  any  right 
which  he  obtained  by  virtue  of  the  execution 
of  the  Judgment  and  the  attornment  of  the 
parties  in  possession  to  him.  Therefore,  the 
titie  and  possession  of  the  defendant  wore  not 
In  any  way  impaired  or  affected  by  the  trans- 
actions and  dealings  between  Church  and 
Shultes  In  regard  to  the  personal  claims  re- 
ferred to.  It  Is  quite  clear,  we  think,  that  no 
such  force  con  be  given  to  the  proofs  In  regard 
to  these  transactions  as  Is  claimed  by  the 
learned  counsel  for  the  plaintiff.  They  could 
afford  no  basis  for  a  finding  by  the  Jury  that 
Shultes  ever  redeemed,  or  attempted  to  re- 
deem, the  land  in  question  from  the  Judgment 
in  ejectment,  or  that  Church  Intended  to  or 
did  waive  any  right  that  he  acquired  under 
the  judgment,  or  in  any  other  way  qualified 
or  impaired  his  title. 

It  follows  that  the  learned  trial  judge  was 
correct  In  directing  a  verdict  In  favor  of  the 
defendant  The  other  exceptions  in  the  case 
present  no  questions  that  require  discussion, 
or  any  error  that  would  justify  a  new  trial. 
The  Judgment  must  therefore  be  affirmed, 
with  costs.  All  concur,  except  PECKHAM, 
3.,  taking  no  part    Judgment  affirmed. 

a«  N.  Y.  260) 

In  re  BOARD  OP  RAPID  TRANSIT 

COM'KS  FOR  CITY  OP 

NEW  YORK. 

(Court  of  Appeals  of  New  York.     Oct  22, 1895.) 

CONSTKUOTIOH  OF  STREET  RillLWAT  —  APPOINT- 
MENT OF  COMUISSION'ERB — JURISDICTION  OF  QeN- 
ERAL  TekM  —  CoXBTlTnTIONAL  PROVISIONS  — 
CONSTRDOTION. 

Const  1846,  art  8,  i  18,  In  force  until 
the  adoption  of  Const  1804,  provided  that  no 
street  railroad  should  be  constructed  without  the 
consent  of  the  owners  of  one-half  in  value  of  the 
abutting  property,  but  that,  in  case  snch  consent 
could  not  be  obtained,  the  "general  term  of  the 
supreme  court  in  the  district"  should,  on  ap- 
plication, appoint  three  commissioners,  whose 
report,  when  confirmed  by  such  court,  should 
be  taken  in  lien  of  such  consent.  Const.  18&1, 
art  3,  S  18,  is  practically  identical  with  sach 
section,  except  that  it  provides  that  the  appli- 
cation shall  be  made  to  the  "appellate  division 
of  the  supreme  court."  The  appellate  division 
is  created  by  Const  1894,  art  6,  §  2,  which  pro- 
vides that  its  existence  shall  begin  on  January 
1.  1896,  and  that  it  shall  have  the  jurisdiction 
formerly  exerdsed  by  the  supreme  court  at  gen- 
eral terms.  Article  15  provides  that  the  eoo- 
atitution  shall  be  in  force  from  January  1, 
1895,  "except  as  herein  otherwise  provided." 
Sdd.  that  the  provision  of  section  18,  that  the 
application  Bball  be  made  to  the  appellate  divi- 
sion, will  not  prevent  the  making  of  such  ap- 
plication until  Budi  division  comes  Into  exist- 
ence, but  that  the  jurisdiction  of  the  general 
terms  of  the  supreme  court  to  hear  and  de- 
termine such  aiwlication  continues  until  Jano- 
I  ary  1, 1888. 
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Appeal  firom  Bnpreme  court,  general  term. 
First  department 

Application  by  tbe  board  of  rapid  transit 
commlBSioners  for  the  city  of  New  Tork  to 
tbe  general  term  for  tbe  deslgnatlcm  of  news- 
papers in  wblcb  to  pnUlsb  notice  of  intention 
to  apply  for  the  appointment  of  certain  com- 
missioners. From  an  order  refusing  to  take 
jurisdiction  of  the  application  the  board  ap- 
Reversed. 


Edward  M.  Shepard,  for  appellant 

PEGKHAM,  J.  rniis  Is  an  appeal  from  an 
order  of  the  general  term  of  the  supreme 
court  of  the  First  department,  refusing  to  en- 
tertain the  application  of  the  rapid  transit 
commissioners  for  the  designation  of  news- 
papers in  which  to  publish  notices  of  their 
intention  to  apply  to  the  court  for  the  ap- 
pointment of  commissioners  to  r^wrt  after 
due  hearing  whether  a  railroad  ought  to  be 
constructed,  etc.  The  appeal  is  somewhat 
anomalous,  as  there  Is  no  adverse  interest 
and  no  respondent  before  us.  The  rapid 
transit  commissioners  are  desirous  of  pro- 
ceeding with  the  discharge  of  their  duties  un- 
der chapter  4  of  the  Laws  of  1891,  as  amend- 
ed by  chapter  519  of  the  Laws  of  1895.  They 
state,  In  their  application,  that  they  bave 
adopted  routes  for  the  prt^Msed  road  In  the 
dty  of  New  York,  and  they  claim  to  have 
complied  with  all  the  proTlslons  of  the  acts 
above  mentioned,  but  they  allege  they  cannot 
obtain  the  requisite  consents  of  the  property 
owners  along  the  line,  and  hence  the  neces- 
sity for  an  application  to  the  court 

We  are  without  the  benefit  which  we  al- 
ways derive  from  an  opinion  of  the  learned 
court  making  this  order,  giving  the  reasons 
for  its  action;  but  as  we  understand  It  the 
court  refused  to  entertain  the  application, 
because  of  its  doubt  whether  it  had  Jurisdic- 
tion to  act  upon  it  such  doubt  being  founded 
upon  the  adoption  of  and  the  provisions  in  the 
new  constitution.  The  argument  is  that  arti- 
cle 3  of  the  constitution  took  effect  by  the 
express  terms  of  that  instrument,  on  the  1st 
day  of  January,  1895  (article  15,  g  1),  and  as 
section  18  of  article  3  provides  that  an  ^■ 
plication  of  this  nature  shall  be  made  to  the 
appellate  division  of  the  supreme  court,  the 
general  term  had  no  Jurisdiction  to  ^itertaln 
it  Referring  to  section  2  of  article  6  of  the 
constitution.  It  is  there  seen  that  the  appel- 
late division  does  not  come  into  existence,  so 
as  to  exercise  Judicial  functions,  until  Janu- 
ary 1,  1886,  and  the  consequence  is  stated 
that  there  is  no  court  now  in  existence  to 
which  this  application  can  be  made,  and  the 
commissioners  must  wait  until  January  1, 
1896,  before  attempting  to  proceed  further. 
Tbe  wording  of  the  instrument  in  regard  to 
tbe  subject  under  discussion  is  such  as  to  ren- 
der a  doubt  as  to  its  proper  construction  at 
least  plausible,  and  we  think  the  learned 
court  was,  therefore,  as  matter  of  sound  p<dl- 
cy,  amply  justified  In  refusing  to  entertain 


the  application  until  tbe  question  should  be 
laid  at  rest,  because,  If  the  court  bad  acted, 
and  proceedings  were  taken  which  might  sub* 
sequently  be  reviewed  and  reversed,  as  un- 
warranted, by  reason  of  the  lack  of  Jurisdic- 
tion in  the  general  term,  a  most  unfortunate 
state  of  affairs  would  have  been  created. 
The  legal  question  being  now  presented,  by 
this  appeal,  whether  the  general  term  has 
Jurisdiction  to  entertain  such  an  application 
diuing  the  year  1895,  we  have  come  to  the 
conclusion  that  it  has. 

In  stating  our  reasons  for  this  determina- 
tion, it  is  somewhat  materini  to  note  the  his- 
tory ot  the  constitutional  pi-ovislon  directing 
application  to  be  made,  under  certain  circum- 
stances, to  the  appellate  division  of  the  su- 
preme court  It  is  quite  brief.  Prior  to  1874 
no  such  provision  existed.  One  of  the  amend- 
ments to  the  constitution  of  1846,  adopted  by 
the  people  in  1874,  and  taking  effect  on  the 
1st  day  of  January,  1875,  added  several  sec- 
tions to  article  8,  and  the  following  is  a 
copy  of  the  last  portion  of  section  18,  whidi 
was  among  the  sections  so  added:  "The  leg- 
islature shall  pass  general  laws  providing  for 
the  cases  enumerated  in  this  section,  and  for 
all  other  cases  which  in  its  Judgment  may  be 
provided  for  by  general  lawa  But  no  law 
shall  authorize  the  construction  and  opera- 
tion of  a  street  railroad  except  upon  the 
condition  that  the  consent  of  the  owners  of 
one-half  In  value  the  property  bounded  on, 
and  the  consent  also  of  the  local  authorities 
having  the  control  of  that  portion  of  a  street 
or  highway  upon  which  it  Is  proposed  to  con- 
struct or  operate  such  railroad  be  first  ob- 
tained, or  In  case  the  consent  of  such  prop- 
erty owners  cannot  be  obtained,  tbe  general 
term  of  the  supreme  court.  In  the  district  In 
which  it  Is  proposed  to  be  constructed,  may, 
upon  application,  appoint  three  commission- 
ers, who  shall  determine,  after  a  hearing  of 
all  parties  interested,  whether  such  railroad 
ought  to  be  constructed  or  ot)erated,  and 
their  determination,  confirmed  by  tbe  court, 
may  be  taken  In  lieu  of  the  consent  of  the 
property  owners." 

This  provision,  regarding  the  building  of 
street  railroads,  had  continued  as  part  of  the 
constitution  ever  since  Its  Incorporation  Into 
that  instrument  In  1875,  and  of  course  was 
in  full  force  in  1891  when  the  rapid  transit 
act,  chapter  4  of  the  Laws  of  that  year,  was 
passed.  It  was  In  force  at  the  time  when  the 
new  constitution  of  1894  was  In  process  ot 
formation  by  the  constitutional  convention  of 
that  year.  Section  18  of  article  3  of  tbe  new 
constitution  is,  almost  word  for  word,  iden- 
tical with  the  same  section  in  the  third  article 
of  the  former  constitution,  excepting  that  in 
the  portion  relating  to  railroads  it  substitutes 
the  phrase  '^e  appellate  division  of  the  su- 
preme court  In  the  department"  for  tbat  of 
"the  general  term  of  the  supreme  court  in  the 
district"  BO  that  the  application  is  by  this 
provision  to  be  made  to  the  appellate  division 
for  the  appointment  of  commissioners.    The 
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reason  for  this  change  In  the  phraseology  la 
plain.  It  was  simply  to  conform  to  the  pro- 
Tlsions  of  another  article  in  the  constitution. 
Upon  a  reference  to  article  6  it  will  be  seen 
that  while  the  supreme  court  is  continned 
with  general  jurisdiction  In  law  and  equity, 
the  second  section  of  that  article  provides  for 
the  creation  of  what  is  therein  termed  an  ap- 
pellate division  of  the  supreme  court,  and  the 
section  provides  that,  "from  and  after  the 
last  day  of  December,  1895,  the  appellate 
division  Aall  have  the  jurisdiction  now  exer- 
cised by  the  supreme  court  at  Its  general 
terms,  •  •  •  and  such  additional  jurisdic- 
tion as  may  be  conferred  by  the  legislature." 
The  efTect  of  this  provision  Is  to  abolish  the 
general  terms  of  the  supreme  court  after  the 
last  day  of  December,  1865,  and  to  substitute 
in  their  place  what  is  termed  an  appellate 
division  of  the  same  court,  with  precisely  the 
same  jurisdiction,  and  such  additional  as 
might  be  granted  by  the  legislature.  In  the 
meantime,  however,  the  general  terms  exist, 
with  all  their  jurisdiction  unimpaired,  unless, 
by  the  wording  of  that  portion  of  the  eight- 
eenth section  of  article  3,  already  alluded  to, 
It  is  taken  away  solely  as  to  matters  of  this 
nature,  and  no  tribunal  substituted  until  Jari- 
nary  1,  1896,  leaving  a  period  of  one  year, 
from  January,  1895,  until  January,  1896,  dur- 
ing which  there  would  be  no  court  In  exist- 
ence to  wtiich  applications  of  this  nature 
could  be  made. 

It  Is  safe  to  say  that  no  such  conclusion 
was  intended  by  those  who  framed  this 
change  of  phraseology,  or  by  the  people 
when,  by  th^r  votes,  they  adopted  the  In- 
stmment  In  which  such  change  occurred.  It 
cannot  be  thought  that,  while  insisting  upon 
the  necessity  of  an  application  to  the  court 
under  certain  contingencies,  there  could  be 
an  intentional  omission  on  the  part  of  any- 
body to  provide  for  the  existence  of  the 
court  itself  to  which  the  application  should 
be  made.  That  such  a  condition  would  ex- 
ist for  only  one  year  somewhat  detracts 
from  the  force  of  this  argument,  yet  we  are 
unable  to  imagine  any  reason  for  the  inten- 
tional abrogation  of  this  jurisdiction  of  the 
general  terms  during  such  year.  For  all  oth- 
er purposes  of  their  creation,  they  exist  in 
full  force,  up  to  January,  1896;  yet,  by  this 
construction,  the  general  terms  are,  for  the 
last  year  of  their  existence,  shorn  of  their 
powers  in  this  particular  only,  while  their 
successor  does  not  come  into  practical  exist- 
ence during  that  time.  By  section  1  of  ar- 
ticle 6  the  existing  supreme  court  is  contin- 
ued with  general  jurisdiction  In  law  and  eq- 
olty.  The  general  terms  are  but  branches 
of  that  court,  and  the  same  may  be  said  of 
the  appelate  division  when  it  shall  come 
Into  operation.  Indeed,  in  substance,  the 
appellate  division  wll  be  nothing  more  than 
a  continuation  of  the  old  general  terms  uu" 
der  a  new  name  and  with  more  judges. 
Those  lodges  will  be  selected,  in  the  same 
manner  as  were  the  general-term  Judges, 
T.4lN.B.no.l9— 37 


from  among  the  justices  of  the  supreme 
court,  of  which  the  appellate  division  forms 
a  branch.  The  state  continues  to  be  divided 
into  departments,  as  It  was  for  the  general 
terms,  and  the  jurisdiction  of  the  appellate 
division  will  be  the  same  as  was  that  of  the 
general  terms,  but  liable  to  be  added  to  by 
the  legislature.  Absolutely  no  reason  has 
suggested  Itself  to  our  minds  which  would 
afford  a  plausible  foundation  for  the  belief 
that  here  there  has  been  an  Intentional  with- 
holding of  jurisdiction  from  the  general 
terms,  during  this  last  year  of  their  exist- 
ence, as  to  this  one  subject  only. 

Being  convinced  that  there  was  no  Inten- 
tion to  take  away  this  particular  jurisdiction 
from  the  general  terms  during  the  laat  year 
of  their  existence,  the  fturther  question  is 
whether  the  language  of  the  constitution  Is 
such  as  necessarily  to  accomplish  that  result. 
Article  15  provides  that  "this  constitution 
shall  be  In  force  from  and  including  the  first 
day  of  January,  1885,  except  as  herein  other- 
wise provided."  There  Is  no  language  in 
the  third  article  which  provides  in  eiipress 
terms  when  such  article  or  any  particular 
section  thereof  shall  take  effect.  By  suction 
2  of  that  article  it  is  provided  that  tho  sen- 
ate shall  consist  of  60  members,^  and  yet 
the  senate  sitting  after  January  1,  1895.  con- 
sisted of  but  82  members.  Although  the  ar- 
ticle took  effect  In  one  sense,  so  far  its  to 
provide  that  the  senate  thereafter  sitting 
should  consist  of  60  members,  yet  I  think  it 
entlrdy  clear  that  it  did  not  take  effect,  so 
as  to  blot  out  the  then  existing  senate^  and 
leave  the  state  without  a  legislature  until 
one  should  be  elected,  pursuant  to  the  provi- 
sions of  the  constitution,  in  the  fall  of  X895. 
If  the  effect  of  artlde  15  upon  section  18  ot 
article  3,  standing  alone,  wwe  to  be  consid- 
ered, it  might  perhaps  be  decided  that  the 
whole  section  took  effect  January  1,  1895, 
but  when  we  come  to  examine,  in  connection 
with  it,  other  provisions  of  the  new  constl- 
tntlon,  together  with  the  instmment  to  be 
superseded,  we  must,  as  it  appears  to  us, 
come  to  a  different  conclusion. 

The  canons  of  construction  applicable  to 
written  constitutions,  as  well  as  to  statutes, 
are  quite  familiar  to  us  all.  They  are  well 
stated  In  People  v.  Potter,  47  N.  T.  376,  in 
an  able  opinion  by  the  late  Chief  Judge 
Folger.  The  intent  Is  to  be  sought  for,  and, 
when  discovered,  must  prevail  over  the  lit- 
eral meaning  of  the  words  of  any  partlcuUir 
portion  of  the  law.  The  general  purpose  is 
to  be  ascertained,  and  a  constitution  must  Ik 
also  supposed  to  have  been  prepared  and 
adopted  with  reference,  not  only  to  existing 
statutory  provisions,  but  also  to  the  existins 
constitution,  which  is  to  be  amended  or  su- 
perseded. Looking  at  section  18  of  the  con- 
stitution of  1846,  as  in  fortie  In  January, 
1875,  and  thereafter,  we  find,  In  the  last  part 
of  such  section,  the  provision  above  quoted 
as  to  street  railroads.  Comparing  it  with 
the  same  section  in  the  new  constitution,  we 
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find  the  only  difference  to  be  a  proylsfon  for 
the  application  to  the  appellate  division,  In- 
stead of  the  general  terni,  of  the  supreme 
conrt  Then,  .turning  to  article  6,  we  find 
that  the  appellate  division  does  not  come  in- 
to existence  until  January  1,  ISOC,  and  the 
constitution,  as  to  that  division  at  least,  does 
not  take  effect  until  the  last-named  time. 
AU  these  provisions  should  be  considered. 
We  have  the  poUcy  of  the  state,  as  evidenced 
by  the  constitutional  amendment  of  1875, 
insisting  upon  an  application  under  the  facts 
stated  In  the  amendment,  to  tSe  general 
term  of  the  supreme  court.  We  have  the 
rapid  transit  act  of  1891,  providing  in  detail 
for  the  proceedings  In  accordance  with  such 
existing  provisions.  We  have  the  provision 
in  the  new  constitution,  exactly  the  same  as 
in  the  old,  excepting  the  designation  of  the 
xxat  as  the  appellate  division,  and  we  have 
the  creation  of  such  division  to  go  into  effect 
lanuary  1, 1896.  Taking  all  these  things  in- 
to consideration,  it  seems  plain  to  us  that 
(he  general  terms  of  the  supreme  court  con- 
tinue to  have  the  same  Jurisdiction  they 
have  had,  ever  since  1875,  to  entertain  such 
ju  application  as  this,  and  that  such  Juris- 
diction continues  until  the  appellate  division 
comes  into  existence  on  the  1st  of  January, 
1896. 

For  the  purpose  of  such  application,  the 
provision  of  the  latter  clause  of  section  18 
of  the  new  constitution  does  not  take  effect 
until  there  Is  an  appellate  division  capable 
of  hearing  the  same,  and  the  provlsicm  In  the 
section  of  the  aii  constitution  already  re- 
ferred to,  and  also  those  in  the  rapid  transit 
statute  of  1891,  all  providing  for  an  appllca- 
Mon  to  the  general  term,  remain  In  the  mean- 
time in  force.  When  the  appellate  division 
comes  Into  being,  and  a  commission  pre- 
viously appointed  by  the  general  term  la 
ready  thereafter  to  rqx>rt,  it  Is  clear,  to  our 
view,  that  the  report  Is  to  be  made  to  the 
appellate  division  the  same  as  If  it  had  ItseU 
appointed  such  commission  subsequent  to 
January  1,  1896.  Reading  the  section  which 
provides  for  an  application  to  be  made  to  the 
appellate  division  in  connection  with  the  ar- 
ticle creating  that  division,  and  giving  it  Ju- 
dicial functions  only  from  January  1,  1896, 
we  think  the  time  for  the  taking  effect  of 
such  first  provision  is,  not  January  1.  1895, 
but  that  such  time  Is,  within  the  fifteenth 
article,  "otherwise  provided,"  and  that  it  is 
January  1,  1896.  It  cannot  be  pretended 
that  this  phrase,  "otherwise  provided," 
means  otherwise  provided  In  express  terms. 
Any  language  used  In,  or  any  proper  and 
necessary  construction  of,  the  instrument 
which  shows  an  Intention  that  the  particu- 
lar provision  shall  take  effect  at  some  time 
other  than  January  1,  1895,  would  be  suffi- 
cient We  think  this  intention  is  shown, 
and  becomes  quite  apparent,  in  those  por- 
tions of  the  instrument  already  alluded  to, 
especially  when  taken  in  connection  with  th* 
provision  on  the  same  subject  in  section  18 


of  article  8  of  tihe  old  constltatloo.  -  For  the 
purpose  of  conforming  that  provision  to  the 
constitution  as  it  would  exist  on  and  subse- 
quent to  January  1,  1896,  the  designation  of 
the  name  of  the  court  was  changed,  and  that 
change  was  obviously  Intended  to  come  into 
effect  simultaneously  with  the  division 
which  was  created,  while  the  old  provision 
would  remain  until  that  event  took  place. 
This  Is  the  result  of  reading  all  the  provi- 
sions of  the  constitution  together.  Any  oth- 
er construction  would  be,  as  it  seems  to  us, 
exceedingly  technical,  plainly  contrary  to  the 
spirit  and  intent  of  the  instrument  itself, 
and  quite  too  narrow  to  be  applied  in  such 
a  case  as  this.  The  provisions  should  re- 
ceive a  reasonable  construction,  and  one  that 
may  not  woilc  a  public  mischief.  A  con- 
struction which  shuts  the  doors  of  a  court  to 
all  applications  of  this  nature  for  one  year, 
and  closes  all  operations  of  street-railroad 
building  in  the  state  for  that  time  (where  an 
application  to  the  court  is  necessary),  ought 
not  to  be  adopted  without  a  plain  mandate 
to  that  effect  from  the  constitution  itself. 
We  think  no  such  mandate  can  be  found. 

These  views  lead  to  a  revrasal  of  the  order 
of  the  general  term.  The  proceedings  should 
be  remitted  to  that  court,  in  order  that  the 
application  may  be  there  acted  upon  on  its 
merits.    All  concur.    Ordered  accordingly. 


(5S  OUo  St.  3S2) 

STEARNS  T.  VILLAGE  OF  WYOMING 

et  al. 

(Supreme  Conrt  of  Ohio.    Oct  22,  1895.) 

Member  or  Ck)URCii/— Coktestbd  Elbgtion— De- 

CISIOIT  or  OOCMOIL. 

The  determiniition  by  a  council  of  the 
contested  election  of  a  member  of  its  body  can- 
not be  reviewed  on  error. 
(Syllabus  by  the  Court) 

Error  to  circuit  court,  Hamilton  county. 

In  the  court  of  common  pleas  of  Hamilton 
county  the  plaintiff  In  error,  William  S. 
Steams,  filed  a  petition  in  error  against  the 
village  of  Wyoming  and  the  members  of  its 
common  council  named  in  the  petition.  He 
claimed  that,  at  an  election  held  in  the  vil- 
lage on  April  2,  1894,  he  was  duly  elected  to 
the  common  council  aa  one  of  its  members, 
and  certified  as  such,  and  that,  in  a  contest 
instituted  in  the  council  by  certain  parties 
on  behalf  of  J.  I.  Taylor,  he  was  ousted  as 
a  member,  and  that  Taylor  was  declared 
elected,  and  seated  in  his  place.  The  plain- 
tiff claimed  that  the  council  erred  in  receiv- 
ing oral  testimony  as  to  certain  ballots,  re- 
ceived by  the  Judges  and  not  counted,  and  in 
counting  them  for  Taylor,  contrary  to  the 
provisions  of  the  statute  on  the  subject  The 
common  pleas,  after  hearing  the  case,  af- 
firmed the  action  of  the  council,  and  dis- 
missed the  plalntlfTs  petition,  with  costs. 
The  Judgment  was  affirmed  on  error  by  the 
circuit  court  with  co8ti>,  and  plaintiff  brings 
error.     Modified. 
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PHR  OtJRTAM.  Held,  that  the  power  c<>n- 
f erred  by  section  1679,  Rev.  St,  on  common 
councils  of  municipal  corporations  to  "Judge 
of  the  election,  returns,  and  qualifications  of 
their  own  members"  is  not  only  exclusive  of 
any  other  Jurisdiction  to  hear  and  determine 
the  matter,  as  decided  in  State  v.  Berry,  47 
Ohio  St  232,  24  N.  B.  286,  but  Is  also  final. 
The  power  exercised  by  couucils  in  such  cas- 
es is  political  In  character,  and  not  Judicial, 
in  the  sense  that  their  determination  of  the 
question  who  is  and  who  is  not  entitled  to  a 
seat  in  their  body  can  be  reviewed  by  a  court 
State  V.  Harmon,  31  Ohio  St  250.  It  there- 
fore f(dlowB  that  the  Judgment  of  the  circuit 
court  should  be  affirmed,  with  costs,  and  that 
that  of  the  common  pleas  should  be  affirmed 
80  far  as  it  dismissed  the  petition  of  the 
plaintiff  tn  error  in  that  court,  and  reversed 
as  to  costs.    Judgment  accordingly. 


(63  Ohio  St.  SU) 

STATE  ex  reL  SCHWARTZ,  Prosecuting  At- 
torney, v.  FERRIS,  Probate  Judge. 

(Supreme  Court  of  Ohio.    June  27, 1885.) 

Taxation  —  Dibeot  Inhbbitakob  Tax  —  OoHsn- 
TOTioNAX  Law. 

1.  Funds  raised  by  the  taxation  of  fran- 
chises, rights,  and  privileges  may  be  applied 
to  purposes  of  general  revenue,  or  any  other 
purpose  authorized  by  statute. 

2.  A  law  of  a  general  nature,  which  is  in 
full  force  in  every  part  of  the  state,  complies 
with  section  26  of  article  2  of  the  constitution, 
reouiring  laws  of  a  general  nature  to  have  a 
uniform  operation  throughout  the  state. 

3.  The  act  of  AprU  20,  1894,  entitled  "An 
act  to  impose  a  direct  inheritance  tax"  (91  Ohio 
Laws,  166).  by  its  exemntion  from  taxation  of 
the  right  to  receive  or  succeed  to  estates  not 
exceeding  $20,000  in  value,  and  taxing  the 
whole  rigut  of  receiving  or  succeeding  to  estates 
which  exceed  that  sum  in  value,  and  in  taxing 
at  a  higher  rate  per  centum  the  right  to  receive 
or  succeed  to  estates  of  larger  value  than  to 
estates  of  smaller  value,  is  in  conflict  with 
section  2  of  the  bill  of  rights  of  the  constitu- 
tion of  this  state,  which  declares  that:  "All 
political  power  is  inherent  in  the  people.  Gov- 
ernment 18  instituted  for  their  equal  protection 
and  benefit;"  and  the  whole  act  is  therefore  un- 
constitutional and  void. 

4.  The  first  section  of  the  fourteenth 
amendment  to  the  constitution  of  the  United 
States,  which  provides  that  no  state  shall  "de- 
ny to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws,"  is  not  as  to  the 
question  in  this  case,  broader  than  the  second 
section  of  our  bill  of  rights. 

(Syllabus  by  the  Court) 

Error  to  circuit  court  Hamilton  county. 

This  case  was  commenced  in  the  circuit 
court  of  Hamilton  county,  In  the  name  of 
the  state  on  relation  of  John  C.  Schwartz, 
prosecuting  attorney,  against  Howard  Fer- 
ris, Judge  of  the  probate  court  of  said  coun- 
ty, is  mandamus  in  the  nature  of  proce- 
dendo, to  compel  the  Judge  of  said  court 
to  proceed  and  perform  his  official  duties 
under  the  act  of  April  20,   1894,   entitted 


"An  act  to  Impose  a  direct  Inheritance  tax" 
(91  Ohio  Laws,  166),  as  applicable  to  the 
estate  of  George  K.  Duckworth,  who  was 
a  resident  of  said  county,  and  died  on  the 
8th  day  of  May,  1894,  leaving  an  estate  of 
over  $50,000.  The  petition  says  that  letters 
of  administration  have  been  granted  to  the 
widow,  L,ucy  B.  D-'ckworth;  that  the  prose- 
cutluj;  attorney  has  made  proper  applica- 
tion to  said  probate  Judge  for  the  appoint- 
ment of  appraisers  to  appraise  the  proiierty 
of  said  estate  for  the  purpose  of  having  said 
direct  Inheritance  tax  assessed;  that  said 
probate  Judge  refused,  and  still  refuses,  to 
make  such  appointment  on  the  ground  that 
said  statute  is  unconstitutional.  To  this  pe- 
tition the  probate  Judge  filed  a  demurrer, 
which  was  sustained  by  the  circuit  court,  on 
the  ground  that  the  statute  is  unconstitu- 
tional, and  to  which  plaintlfT  excepted.  Judg- 
ment was  thereupon  rendered  In  favor  of  de- 
fendant below.  A  petition  in  error  was  then 
filed  in  this  court  to  reverse  the  Judgment 
of  the  circuit  court    Affirmed. 

John  O.  Schwartz,  Tbos.  H.  Darby,  and  J. 
K.  Richards,  for  plaintiff  in  error.  Thomas 
McDougaU,  Alfred  O.  Cassett  Faxton,  War- 
rington &  Boutet  Edward  S.  Bawson,  W.  F. 
Ampt  and  Boynton  &  Horr,  for  defendant 
In  ecTor. 

BURKET,J.  This  case  has  been  argued  with 
marked  ability  on  both  Sides,  and  the  argu^ 
ments  have  greatly  aided  the  court  In  reach^ 
ing  its  final  conclusions.  We  have  car^ully 
examined  and  considered  all  the  cases  cited 
by  counsel,  and  many  others,  and  shall  state 
rather  the  conclusions  reached  than  lengthy 
arguments  In  support  thereof. 

The  first  section  of  the  statute  In  question 
is  as  follows:  "Section  1.  Be  it  enacted  by 
the  general  assembly  of  the  state  of  Ohio, 
that  all  property  within  the  Jurisdiction  of 
this  state,  and  any  interest  therein,  whether 
belonging  to  Inhabitants  of  this  state  or  not, 
and  whether  tangible  or  Intangible,  includ- 
ing annuities,  which  shall  pass  by  will  or  by 
the  Intestate  laws  of  this  state,  or  by  deed, 
grant,  sale,  or  gift  made  or  intended  to  take 
effect  in  possession  or  enjoyment  after  the 
death  of  the  grantor,  to  the  use  of  the  father, 
mother,  husband,  wife,  brother,  sister,  niece, 
nephew,  lineal  descendant  adopted  child,  or 
person  recognized  as  an  adopted  child  and 
made  a  legal  heir  under  the  provisions  of  sec- 
tion 4182  of  the  Revised  Statutes  of  Ohio,  or 
the  lineal  descendant  thereof,  the  lineal  de- 
scendant of  any  adopted  child,  the  wife  or 
widow  of  a  son,  the  husband  of  a  daughter 
of  decedent  or  of  any  one  In  trust  for  such 
person  or  persons,  shall  be  liable  to  a  tax  as 
follows,  to  wit:  When  the  value  of  the  en- 
tire property  of  such  decedent  exceeds  the 
sum  of  twenty  thousand  dollars  and  does  not 
exceed  the  sum  of  fifty  thousand  dollars,  one 
per  cent;  when  it  exceeds  fifty  thousand  dol- 
lars and  does  not  exceed  one  hundred  thou- 
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sand  dollars,  one  and  one-half  per  cent;  when 
It  exceeds  one  hundred  thousand  dollars  and 
does  not  exceed  two  hundred  thousand  dol- 
lars, two  per  cent.;  when  it  exceeds  two  hun- 
dred thousand  dollars  and  does  not  exceed 
three  hundred  thousand  dollars,  three  per 
cent.;  when  It  exceeds  three  hundred  thou- 
sand dollars  and  does  not  exceed  five  hundred 
thousand  dollars,  three  and  one-half  per  cent; 
when  It  exceeds  five  hundred  thousand  dol- 
lars and  does  not  exceed  one  million  dollars, 
four  per  cent;  and  when  It  exceeds  one  mil- 
lion dollars,  five  per  cent;  seventy-five  per 
cent  of  such  tax  to  be  for  the  use  of  the 
state,  and  twenty-flve  per  cent  for  the  use  of 
the  cotmty  wherein  the  same  is  collected; 
and  all  administrators,  executors  and  trus- 
tees shall  be  liable  for  all  such  taxes,  with 
lawful  Interest  as  hereinafter  provided,  un- 
til the  same  sliall  have  been  paid  as  herein- 
after directed.  Such  taxes  shall  become  due 
and  payable  immediately  uiran  the  death  of 
the  decedent,  and  shall  at  cmce  become  a  lien 
upon  said  property."  It  is  this  first  section 
that  is  claimed  to  be  unconstitutional,  and 
which  was  so  held  by  the  circuit  court 

In  view  of  the  authorities  cited.  It  must  be 
conceded  that  the  general  assembly  has  the 
power  to  pass  an  inheritance  tax  for  purposes 
of  general  revenue,  unless  prohibited  by  the 
constitution  of  our  state.  Properly  under- 
stood, it  is  not  the  right  to  transmit,  but  the 
right  and  privilege  to  receive,  that  is  taxed. 
Tlte  right  to  dispose  of  property  during  the 
lifetime  of  the  owner  cannot  be  separated 
from  the  property  itself,  and  therefore  to  tax 
the  right  of  disposal  by  contract  in  the  life- 
time of  the  owner,  even  though  to  take  effect 
at  his  death,  is  to  tax  the  property  itself.  But 
the  right  to  dispose  of  the  property  by  will  or 
descent  taking  effect  after  the  death  of  the 
owner.  Is  not  so  closely  connected  with  the 
right  of  property,  and  It  is  not  so  clear  that 
such  right  may  not  be  taxed.  But  when  the 
right  to  receive  the  property  is  considered, 
it  is  clear  that  the  right  Is  distinct  and  sepa- 
rate from  the  property  itself,  and  the  state 
may  tax  this  right  to  receive  property,  and 
this  is  so  whether  the  property  is  disposed  of 
by  the  owner  during  his  lifetime  or  at  his 
death.  This  right  to  receive  property  is  un- 
der the  control  of  the  legislature,  and  it 
has  the  power  to  regulate  and  lay  such  bur- 
dens thereon  as  it  may  see  fit  within  the 
provisions  of  the  constitution.  To  regulate 
by  taxation  or  otherwise  the  privilege  or 
right  to  receive  property,  is  not  in  conflict 
with  the  first  section  of  the  bill  of  rights, 
which  recognizes  the  inalienable  right  of  ac- 
quiring, possessing,  and  protecting  property. 
Were  it  otherwise,  ail  our  laws  as  to  wills, 
descent  distribution,  and  conveyances  would 
be  unconstitutional. 

It  is  urged,  however,  that  the  statute  in 
question  does  not  tax  the  right  or  privilege 
of  receiving  property,  but  taxes  the  proper- 
ty itself.  It  must  be  conceded  that  the  lan- 
guage used  In  the  statute  is  upon  its  face 


clearly  a  taxation  of  the  property  Itself,  and 
not  of  the  right  to  acquire  property.  And 
for  myself,  I  think  this  Is  the  true  construc- 
tion of  the  act  Others  of  the  court  how- 
ever, think  that  when  the  operation  and  ef- 
fect of  the  statute  are  considered,  it  may  be 
regarded  as  taxing  the  right  or  privilege, 
rather  than  the  property.  Certain  it  is  tliat 
the  only  thing  that  can  be  constitutionally 
taxed  is  the  right  or  privilege  of  succession, 
and  a  statute  having  such  taxation  in  view 
should  express  its  purpose  in  words  applica- 
able  to  such  subject-matter  of  taxation. 

It  Is  conceded  by  ail  parties  tliat  if  this 
statute  Imposes  a  tax  on  property,  it  is  un- 
constitutional. As  a  majority  of  the  court 
are  of  opinion  tliat  it  is  not  a  tax  on  prop- 
erty, but  upon  the  right  to  receive  property, 
the  statute  must  as  to  this  point  be  sus- 
tained. 

It  is  also  contended  that  this  tax  is  a  tax 
<m  property,  because  It  is  made  a  lien  upon 
the  real  estate  received;  and  cases  are  cited 
Bustalaing  this  view.  In  re  Bittinger's  Estate^ 
129  Pa.  St  344,  18  Atl.  132.  The  statute  in 
that  case  provides  as  follows:  "The  tax 
(a  real  estate  shall  remain  a  lien  on  the  real 
estate  on  which  the  same  is  charged  until 
paid"  (Act  Pa.  May  6,  18ST;  P.  L.  79); 
while  the  statute  in  this  state  provides  sim- 
ply that  the  inheritance  tax  "shall  at  once 
become  a  lien  upon  said  property."  But, 
aside  from  the  difference  in  the  words  of  the 
statute,  there  is  no  force  In  the  contention. 
If  the  legislature  has  the  power  to  a^ssess  a 
lax  upon  the  right  to  receive  and  succeed 
to  property,  it  clearly  has  the  right  to  make 
such  tax  a  lien  upon  the  property  received 
by  the  use  of  such  right;  and  the  making 
of  such  lien  does  not  change  the  tax  frtmi  a 
tax  upon  the  right  to  receive  to  a  tax  upon 
the  property  received  under  the  right 

Next  it  is  urged  that  If  the  statute  im- 
poses a  tax  only  upon  the  right  or  privilege 
to  receive  property,  as  the  taxation  thereby 
imposed  is  for  general  revenue,  it  is  in  con* 
flict  with  section  2  of  article  12  of  the  con- 
stitution, which  provides  that  laws  shall  b« 
passed  taxing  by  a  uniform  rule  all  property 
according  to  its  true  value  in  money.  The 
claim  Is  that  for  purposes  of  general  revenue 
property  <mly  can  be  taxed.  The  constitu- 
tion is  silent  as  to  the  application  of  the 
fund  arising  on  taxation  on  subjects  other 
than  property.  The  constitution  being  silent 
it  follows  that  if  such  taxes  can  be  levied 
and  collected  at  all,  their  application  is  with- 
in the  sole  and  exclusive  power  and  discre- 
tion of  the  general  assembly.  The  power 
of  taxation,  without  limitation,  is  given  in 
section  1,  art  2,  of  the  constitution,  which 
provides  that:  "The  legislative  power  of 
this  state  shall  be  vested  in  a  general  as- 
sembly, which  shall  consist  of  a  senate  and 
house  of  representatives."  In  Telegraph  C!a 
V.  Mayer,  28  Ohio  St  S21,  it  was  held  that 
the  general  grant  of  legislative  power  vested 
in  the  general  assembly  by  this  section  in- 
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dudes  the  power  to  collect  rerenue  for  pub- 
lic pnrposes,  and  the  llmltatloDS  on  the  ex- 
ercise of  this  power  are  to  be  found  in  other 
provisions  of  the  constitution.  In  Hill  t. 
Hlgdon,  5  Ohio  St  243,  it  is  said  by  the 
court:  "In  our  present  constitution,  as  well 
as  in  the  former,  the  general  grant  of  legis- 
lative authority  Includes  the  power  of  taxa- 
tion In  all  its  forms.  Restrictions  upon  Its 
exercise  are  to  be  looked  for  In  other  parts 
of  the  Instrument"  The  power  of  taxation 
granted  in  the  first  section  of  the  second  ar- 
ticle, being  unlimited,  is  broad  enough  to 
include  the  power  to  tax  rights,  privileges, 
aud  franchises.  Is  there  any  limitation  upon 
this  power  found  in  any  other  section  of  the 
constitution?  The  only  section  which  it  is 
claimed  limits  this  power  is  section  2  of  ar- 
ticle 12.  That  section  is  in  the  following 
words:  "Laws  shall  be  passed,  taxing  by  a 
uniform  rule,  all  moneys,  credits,  invest- 
ments in  bonds,  stocks,  Joint  stock  companies 
or  otherwise;  and  also  all  real  and  personal 
property,  according  to  its  true  value  in 
money;  but  burying  grounds,  public  houses, 
houses  used  exclusively  for  public  worship, 
institutions  of  purely  public  charity,  public 
property  used  exclusively  for  any  public  pur- 
I>ose,  and  personal  property  to  an  amount 
not  exceeding  in  value  two  hundred  dollars 
for  each  individual,  may,  by  general  laws, 
be  exempted  from  taxation;  but  all  such 
laws  shall  be  subject  to  alteration  or  repeal; 
and  the  value  of  all  property  so  exempted 
shall,  from  time  to  time,  be  ascertained  and 
published,  as  may  be  directed  by  law."  It 
will  be  noticed  that  this  section  is  not  a  limi- 
tation upon  the  power  to  tax  rights,  priv- 
ileges, and  franchises,  because  the  limitation 
by  this  section  Imposed  Is  as  to  the  taxation 
of  property;  that  is,  moneys,  credits,  in- 
vestments in  bonds,  stocks.  Joint-stock  com- 
panies, or  otherwise,  and  also  real  and  per- 
sonal property.  Nothing  whatever  is  said 
about  rights,  privileges,  or  franchises,  and 
therefore  this  section  cannot  fairly  be  con- 
strued as  a  limitation  of  the  power  to  tax 
rights,  privileges,  and  franchises,  unless  they 
are  property,  within  the  meaning  of  this  sec- 
tion of  the  twelfth  article.  That  a  franchise 
is  not  property,  within  the  meaning  of  said 
section,  was  held  by  this  court,  for  reasons 
which  seem  unanswerable.  In  Bank  v.  Hlnes, 
3  Ohio  St  1.  The  court  say,  on  page  8:  "A 
corporate  franchise,  therefore,  being  a  mere 
privilege,  or  right  of  authority  by  the  gov- 
ernment is  not  property  of  any  description, 
and  consequently  not  subject  to  taxation  un- 
der the  above  provisions  of  the  constitution." 
It  will  be  noticed  that  the  court  here  say 
that  a  franchise  is  not  such  property  as  can 
be  taxed  under  the  above  provisions  of  the 
constitution.  The  provisions  referred  to  are 
those  contained  In  section  2  of  article  12. 
That  a  franchise  Is  valuable,  and  in  that 
sense  property,  has  sometimes  been  held; 
but  it  is  not  property,  in  the  sense  used  in 
said  section  of  the  constitution,  and  its  tax- 


ation la  Bot  by  that  section  limited  or  re- 
stricted. 

With  the  power  of  taxation  of  rights,  priv- 
ileges, and  franchises,  granted  by  the  first 
section  of  the  second  article,  unlimited  and 
unrestricted  by  other  parts  of  the  constitu- 
tion, what  authority  is  there  to  limit  and  re- 
strict' this  kind  of  taxation  to  purposes  other 
than  for  general  revenue?  No  warrant  there- 
for Is  found  in  the  constitution.  This  court. 
In  Bank  v.  Hlnes,  supra,  after  quoting  the 
second  section  of  the  twelfth  article,  on  page 
10,  by  Bartley,  0.  J.,  says:  "The  manifest 
effect  of  this  constitutional  provision  is  to 
make  property  the  basis,  and  the  sole  basis, 
of  taxation."  Again,  on  page  40,  the  court 
by  Thurman,  J.,  says:  "The  objects  of  tax- 
ation declared  in  that  instrument  are  the  real 
and  personal  property  and  choses  in  action 
In  the  state."  The  part  of  the  constitution 
under  consideration  was  the  second  section  of 
article  12,  and  nothing  whatever  is  said  about 
the  general  grant  of  power  found  la  section 
1  of  article  2.  Throughout  the  whole  case  of 
Bank  v.  Hlnes,  section  2  of  article  12  is  re- 
garded as  the  granting  of  the  power  of  taxr 
atlon,  instead  of  a  limitation  and  restriction 
of  the  general  power  granted  in  section  1  of 
article  2.  That  such  Is  not  the  true  or  correct 
construction  of  the  constitution  is  now  uni- 
rersally  conceded.  That  construction  was 
not  necessary  to  the  decision  of  the  question 
then  before  the  court,  but  It  did  not  lead  to 
an  incorrect  determination  of  that  case.  It 
mattered  not  In  that  case  whether  the  grant 
of  power  of  taxation  was  foimd  in  section  1 
of  article  2  or  in  section  2  of  article  12;  nor 
whether  section  2  of  article  12  was  a  grant  of 
power  of  taxation  or  a  limitation  of  the  pow- 
er granted  by  the  other  section  of  the  consti- 
tution. The  question  for  determination  in 
that  case  was  as  to  taxation  of  banks  under 
section  3  of  article  12,  and  that  led  to  the 
question  as  to  whether  section  2  of  that  arti- 
cle permitted  the  deduction  of  debts  from 
moneys  and  credits.  The  question  before  the 
court  had  relation  to  property  only,  and,  con- 
struing section  2  of  article  12  as  a  grant  of 
power,  instead  of  a  limitation  of  power  grant- 
ed in  another  section,  and  as  nothing  except 
property  is  spoken  of  as  taxable  in  said  sec- 
tion 2,  the  court  held  that  what  was  therein 
expressed  as  taxable  by  Implication  excluded 
everything  else,  and  therefore  announced  the 
rule  that  under  said  section  the  sole  basis  of 
taxation  Is  property.  That  property  Is  not 
the  sole  basis  of  taxation  under  the  power 
granted  by  section  1  of  article  2  appears  by 
many  decisions  of  this  court,  among  which 
are  the  following:  Telegraph  Co.  v.  Mayei-, 
28  Ohio  St  533;  Baker  v.  ChiclnnaU,  11  Ohio 
St  540;  Adier  v.  Whltbeck,  44  Ohio  St  565. 
9  N.  E.  672;  Anderson  v.  Brewster,  44  Ohio 
St  585,  9  N.  E.  683;  State  v.  Beinmund,  45 
Ohio  St  214, 13  N.  E.  30;  Ashley  v.  Ryan,  49 
Ohio  St  504,  31  N.  E.  721;  Metz  v.  Hagerty 
(Ohio)  38  N.  B.  11. 

The  error  of  regarding  the  second  section 
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of  article  12  as  a  grant  of  power  of  taxation, 
Instead  of  a  limitation  npon  tbat  power,  was 
carried  Into  the  decision  of  the  case  of  City 
of  ZanesvlUe  v.  Richards,  5  Ohio  St.  589,  but 
was  partly  corrected  In  Hill  v.  Hlgdon,  Id. 
243,  and  fully  corrected  In  Reeves  v.  Treas- 
urer, 8  Ohio  St  333.  The  court,  on  page  592, 
In  5  Ohio  St,  by  Ranney,  J.,  says:  "The 
public  burdens  are  made  to  rest  upon  the 
property  of  the  state,  and  whenever  money  Is 
to  be  raised  by  taxation  the  positive  injunc- 
tion Is,  that  'laws  shall  be  passed,  taxing  by 
a  uniform  rule  all  moneys,  credits,  Interest 
in  bonds,  stocks,  joint-stock  companies,  or 
otherwise,  and  also  all  real  and  i>er8onal 
property,  according  to  Its  true  value  In  mon- 
ey." "  That  the  public  burdens  are  not  made, 
by  the  constitution,  to  rest  exclusively  npon 
the  property  of  the  state.  Is  shown  by  the 
cases  above  cited,  and  that  which  Is  spoken 
of  as  an  "Injunction"  that  laws  shall  be  pass- 
ed taxing  by  a  uniform  rule  all  moneys,  etc., 
Is,  Instead  of  an  Injunction,  a  restriction  and 
limitation  upon  the  general  power  of  taxa- 
tion granted  by  section  1  of  article  2.  In 
the  City  of  ZanesvlUe  Case,  supra,  the  ques- 
tion was  whether  an  exemption  of  lands,  not 
laid  out  Into  lots,  within  the  city  of  Zanes- 
vlUe, from  all  taxes  except  for  road  purposes, 
was  constitutional.  The  second  section  of 
article  12  was  again  regarded  as  the  source 
of  the  power  of  taxation,  but  as  only  taxes 
on  property  were  under  consideration,  this 
led  to  no  erroneous  results  in  that  case;  and 
the  court  held  that  all  lands  within  the  city 
limits  must  be  taxed  for  all  purposes  for 
which  lots  were  taxed.  The  court  say:  "No 
tax,  either  for  state,  county,  township,  or 
corporation  purposes,  can  be  levied  without 
express  authority  of  law;  and  this  section  of 
the  constitution  Is  equally  applicable  to,  and 
furnishes  the  governing  principle  for,  all  laws 
authorizing  taxes  to  be  levied  for  either  pur- 
pose." If  by  the  applicability  and  governing 
principle  Is  meant  equality  of  taxation  of 
property  without  exemption,— that  Is,  that 
when  some  property  hi  a  city  is  taxed  for 
state,  county,  township,  or  corporation  pur- 
poses, all  property  within  the  city  must  be 
taxed  for  the  same  purposes  without  cxemi>- 
tion,— It  is  correct.  But  if  It  means,  as  we 
think'  It  does  not  that  subjects  of  value,  other 
than  what  are  regarded  property  within  said 
section,  cannot  be  taxed  for  state,  county, 
township,  or  corporation  purposes.  It  Is  Incor- 
rect That  the  former  was  meant  clearly  ap- 
pears from  the  subject-matter  under  consid- 
eration. The  question  as  to  the  taxation  of 
rights,  privileges,  and  franchises  was  not  un- 
der consideration,  and  the  language  used  Is 
not  applicable  thereto. 

Spe.'iking  of  the  ninety -fourth  section  of  the 
tax  law,  the  court  say,  on  page  592,  that  It 
seems  to  Imply  that  municipal  corporations 
might  exist  which  were  authorized  to  tax 
only  such  real  estate  as  was  laid  out  Into  lots 
when  platted  and  recorded.  The  court  do  not 
BO  construe  that  section,  and  say  that,  if  so 


construed,  It  would  conflict  with  section  2  of 
article  12.  The  question  under  conslderatliMi 
being  whether  lands  within  the  dty  not  laid 
out  Into  lots  could  be  taxed  for  purposes  other 
than  road  puriwses,  the  court  say:  "We  are 
clear  In  the  opinion  that  if  It  [section  94) 
means  what  Is  claimed  for  It  and  intends  to 
provide  for  exemption  of  any  part  of  the  prop- 
erty In  a  municipal  corporation  otherwise  sub- 
ject to  taxation  from  contributing  Its  propor- 
tion to  the  general  revenue  fund.  It  Is  in 
ccmfllct  with  the  second  section  of  the  twelfth 
article  of  that  Instrument,  and  should  be  treat- 
ed as  a  nnlUty."  This  is  the  first  time  In  the 
line  of  decisions  that  "general  revenue"  is 
mentioned.  It  will  be  noticed  that  It  Is  prop- 
erty, and  not  franchises,  that  cannot  be  ex- 
empted from  contributing  to  the  "general  rev- 
enue" fund.  It  will  further  be  noticed  that 
It  Is  not  stated  here  that  only  tax  on  propoty 
can  contribute  to  the  general  revenue  fund. 
The  full  force  of  the  decision  Is  that  prop- 
erty cannot  be  exempted  from  contributing  to 
the  general  revenue  fund.  The  court.  In  tbe 
City  of  ZanesvlUe  Case,  say  that  property  can- 
not be  exempted  from  contributing  to  the  gen- 
eral revenue  fund;  and  when  reference  Is 
made  to  that  case  In  fhe  case  of  Hill  v.  Hlg- 
don, 5  Ohio  St  243,  the  word  "property"  Is 
stIU  retained;  the  court  saying,  on  page  246: 
"In  the  case  of  City  of  ZanesvlUe  v.  Richards, 
decided  at  the  present  term,  we  have  held  that 
this  section  is  equaUy  applicable  to,  and  fur- 
nishes the  governing  principle  for,  all  laws 
levying  taxes  for  general  revenue,  whether 
for  state,  county,  township,  or  corporation 
purposes;  and  that  it  requires  a  uniform  rate 
per  cent  to  be  levied  upon  all  property,  ac- 
cording to  Its  true  value  In  money,  within  the 
limits  of  the  state,  or  the  local  subdivisions 
for  which  the  revenue  Is  collected."  The  gov- 
erning principle  here  referred  to  is  that  all 
property  shall  be  taxed  according  to  lt»  true 
value  in  money,  when  raising  revenue  for 
state,  county,  township,  or  corporation  pur- 
poses, and  that  there  can.  In  such  cases,  be 
no  exemption  of  property,  except  as  pro- 
vided In  said  section.  This  very  clearly  ap- 
pears when  the  whole  case  Is  read,  and  by 
what  Immediately  precedes  the  part  above 
quoted.  The  question  in  the  case  was  wheth- 
er special  assessments  for  street  Improvements 
were  constitutional  or  not  There  was  no 
question  Involved  whether  or  not  general  rev- 
enue could  be  raised  by  a  tax  on  franchises  or 
privileges,  and  what  Is  said  as  to  taxation  for 
general  revenue  Is  to  show  that  In  raising 
general  revenue  there  can  be  no  exemption  of 
property  other  than  Is  provided  in  section  2 
of  article  12.  And  when  the  court  say,  oo 
page  249,  that  "the  second  section  of  the 
twelfth  article  has  established  the  principles 
upon  which  all  taxes  for  general  revenue  pur- 
poses must  be  levied,"  the  principles  referred 
to  are  the  principles  of  equality,  and  that  all 
property  must  be  taxed,  without  exemptlmi, 
as  provided  for  In  said  section.  That  this  la 
I  so  is  shown  by  the  language  used  by  tbe 
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court,  the  sabject-matter  nnder  conslderatlQii< 
and  the  fact  that  tboae  are  the  only  prtaclples 
fonnd  in  said  section.  Creneral  revenue  ia  not 
mentioned  In  the  section.  In  order  to  sustain 
assessments  for  street  Improvements,  the 
court.  In  this  case  of  Hill  v.  Hlgdon,  abandon- 
ed the  position  that  the  second  section  of  arti- 
cle 12  was  the  source  of  the  power  of  taxa- 
tion, and  the  concession  was  made  that  "the 
general  grant  of  legislative  authority  includes 
the  power  of  taxation  in  all  its  foims,"  and 
that  "restrictions  upon  its  exerclae  are  to  be 
looked  for  in  other  parts  of  the  instrument" 
The  doctrine  and  line  of  decisions,  that  gen- 
eral revenue  cannot  be  raised  otherwise  than 
by  a  tax  on  property,  are  both  based  ui)on  the 
above  cases  of  Bank  v.  Hlnes,  City  of  Zanes- 
vllle  V.  Richards,  and  HIU  v.  Hlgdon,  none  of 
which  support  the  doctrine,  but  decide  that  Im 
raising  general  revenue  all  property  must  be 
taxed,  without  exemption,  as  provided  in  said 
second  section.  The  cases  following  the  above 
three  cases  refer  to  the  doctrine  as  well  un- 
derstood and  settled  by  those  cases,  without 
examining  the  doctrine  anew  to  see  whether 
or  not  It  is  well  founded.  .  The  doctripe  ia  not 
necessary  to  a  proper  decision  of  any  of  the 
cases  in  which  reference  is  made  thereto,  and 
all  of  them  not  heretofore  overruled  were  cor- 
rectly decided  without  its  aid,  including  Waa- 
son  T.  Commissioners,  49  Ohio  St.  622,  32  N. 
H.  472,  and  Pittsburgh,  O.  &  St.  L.  Ry.  Co.  T. 
State,  49  Ohio  St.  189,  30  N.  E.  435.  In  none 
of  those  cases  is  the  doctrine  sustained  that 
general  revenue  cannot  be  constitutionally 
raised  by  taxation  on  franchises,  rights,  and 
privileges;  but  the  doctrine  sustained  Is  that, 
when  general  revenue  is  to  be  raised  by  tax- 
ation on  property,  all  the  property  of  the 
state,  county,  township,  or  corp<»ation  must 
be  taxed  without  exemption,  as  provided  In 
said  section  2  of  article  12  of  the  constitution. 
It  follows,  therefore,  that  imposing  the  tax  in 
question  upon  the  right  to  receive  property 
does  not  render  the  act  unconstitutional.    . 

Next  It  Is  urged  that  the  statute  In  question 
is  in  conflict  with  section  26  of  article  2  of  the 
constitution,  which  provides  that  "all  laws  of 
a  general  nature  shall  have  a  uniform  opera- 
tion throughout  the  state."  This  section  of 
the  constitution  Is  not  Intended  to  guaranty 
the  equal  protection  of  all  the  inhabitants  of 
the  state,  but  only  to  provide  that  laws  of  a 
general  nature  shall  be  in  force  in  all  parts 
of  the  state.  State  v.  Nelson,  52  Ohio  St  — , 
39  N.  B.  22,  and  cases  there  cited. 

In  the  next  place.  It  Is  urged  that  the  stat- 
ute in  question  is  unconstitutional  in  this: 
that  it  exempts  estates  of  $20,000  and  under 
from  aU  taxation,  and  in  case  the  estate  ex- 
ceeds $20,000  it  taxes  the  entire  estate  with- 
out any  exemption  whatever;  and  also  in 
this:  that  large  estates  are  taxed  at  a  high- 
er '  rate  per  cent  than  smaller  ones.  Sec- 
tion 2  of  the  bill  of  rights  provides  as  fol- 
lows: "All  political  power  is  inherent  in  the 
I>eople.  Government  is  instituted  for  their 
equal  protection  and  benefit"   This  statute  Is 


in  direct  conflict  with  this  Kodon  pf  the  bill 
bf  rights.  If  government  is  Institated  for 
the  equal  protection  and  lieneflt  of  the  peo- 
ple, it  follows  that  laws  which  are  passed 
under  a  government  so  instituted  must  like- 
Trise  be  for  the  equal  protection  and  b^iefit 
of  the  people.  This  statute  fails  to  protect 
equally  the  people  who  exercise  the  right 
and  privilege  of  receiving  or  succeeding  to 
property.  The  right  to  receive  the  first  $^>- 
000  of  an  estate  not  exceeding  that  sum  4s 
protected  from  taxation,  while  the  right  to 
receive  the  first  $20,000  of  an  estate  exceed- 
ing that  sum  is  taxed  the  sum  of  $200.  This 
is  not  equal  protection.  Again,  the  right  to 
receive  $50,000  worth  of  property  of  an  es- 
tate not  exceeding  that  sum  is  taxed  $500, 
wtiile  the  right  to  receive  $50,000  of  an  es- 
tate exceeding  that  sum  is  $750.  This  is 
not  equal  protection.  The  same  may  be  said 
of  the  other  gradations  provided  for  in  the 
statute.  The  right  or  privilege  of  recdvlng 
or  succeeding  to  property  is  valuable  in  pro- 
portion to  the  value  of  the  property  received. 
It  cannot  be  consistently  said  that  the  right 
toi  receive  $20,000  is  of  no  value,  and  that  the 
right  to  rec^ve  $20,001  is  of  the  value  of 
$200.01.  Again,  he  who  uses  the  right  or 
privilege  of  receiving  property  of  the  value 
of  $20,001,  and  pays  therefor  a  tax  of 
$200.01,  Is  not  equally  benefited  for  the  tax 
paid  as  be  who  uses  the  same  right  or  priv- 
ilege of  receiving  property  of  the  value  of 
$20,000,  without  paying  any  tax  whatever 
for  the  use  of  such  right  The  exemption  of 
$20,000,  and  the  Increase  of  the  per  cent  as 
the  value  of  the  estate  increases,  renders  this 
statute  unoonstitutlonaL  Our  constitution 
requires  equality  in  our  tax  laws,  and  also 
equality  in  their  execution,  as  near  as  may 
be.  The  only  exemption  allowed  as  to  taxa- 
tion of  propffliy  is  personal  pr(q;>erty  to  the 
amount  of  $200  to  each  individual,  and  cer- 
tain other  property  devoted  to  public  or 
charitable  uses.  Two  hundred  dcdlars  in 
value  to  each  individual  is  the  extent  to 
]j7hich  the  legislature  has  the  power  to  ex- 
empt personal  prox>erty  from  taxation.  The 
constitution  must  be  regarded  as  consistent 
with  itself  throughout,  and  as  section  2  of 
arilde  12  permits  an  exemption  from  taxa- 
tion of  personal  property  not  exceeding  $200. 
a  construction  of  section  2  of  the  blU  of 
rights  is  thereby  evinced  to  the  efCect  that 
in  taxation  of  subjects  othor  than  proper^ 
an  exemption  up  to  $200  in  value  would  be 
regarded  as  for  the  equal  protection  and  ben- 
efit of  the  peopla  The  exemption  must  be 
equally  for  all,  and  the  rate  per  cent  must 
be  the  same  on  all  estates.  There  can  be  no 
discrimination  in  favor  of  the  rich  or  poor. 
AU  stand  upon  an  equality  under  the  provi- 
sions of  the  constitution,  and  it  Is  this  equal- 
ity that  Is  the  pride  and  safeguard  of  us  all. 
It  was  this  principle,  more  than  any  other, 
that  induced  the  decision  in  Coal  Co.  v.  Ros- 
ser,  52  Ohio  St  — ,  41  N.  B.  263. 
In  support  of  the  law  it  is  urged  that  this 
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exemption  and  gradation  may  be  sustained 
upon  the  ground  that  the  costs  of  adTninis- 
tratlon  In  a  small  estate  are  proportionately 
larger  than  in  a  large  one,  and  that  there- 
fore the  small  estate  should  be  free  trom 
this  taxation.  The  answer  Is  that  equality 
In  taxation  is  required  by  the  constitution, 
and  that  our  administration  laws  are  en> 
acted  upon  the  principle  of  equal  protection 
and  benefit  of  the  people,  and  this  unequal 
mode  of  taxation  is  not  required  to  remedy 
any  defect  in  the  burdens  of  these  laws. 

Again,  It  Is  urged  in  support  of  the  law 
that  an  estate  not  exceeding  $20,000  Is  In  the 
nature  of  a  necessity  for  the  support  of  wid- 
ow and  children;  that  the  widow  and  Chil- 
dren succeeding  to  so  moderate  a  property 
ought  to  be  exempted  from  paying  the  state 
anything  for  that  privilege.  THe  answer  to 
this,  as  well  as  to  the  fwmw  proposition,  is 
that  we  are  not  here  considering  the  policy 
or  equity  of  this  exemption,  but  the  power  of 
the  legislature  to  mal^e  such  discriminaticni, 
when  prohibited  from  so  doing  by  the  seciond 
section  of  the  bill  of  rights.  When  this 
power  is  once  conceded,  the  manner  of  er&e- 
dsing  the  same  is  limited  only  by  the  will 
of  the  legislature.  In  determining  tonstitu- 
ti<Hial  questions,  courts  should  not  attempt 
to  solve  them  by  reasoning  only  along  the 
lines  of  the  principles  of  equity,  but  the 
reasoning  should  be  along  the  lines  of  the 
constitution,  for  it  may  be  that  the  very  ob- 
ject of  the  constitution  is  to  abandon  and  cut 
loose  from  what  had  theretofore  been  regard- 
ed as  equity  in  particular  cases,  or  upon  a 
particular  subject-matter.  The  question  is, 
therefore,  not  what  would  be  equitable,  but 
what  is  constitutional.  Equity  cannot  be 
permitted  to  override  the  constitution. 

Again,  it  is  urged  in  favor  of  the  statute 
that  the  state  has  the  right  to  say  that  the 
heir  or  legatee  or  devisee  of  a  large  property 
enjoys  a  disproportionate  privilege,  because 
what  he  receives  is  in  the  nature  of  a  lux- 
ury, and  luxuries  ought  to  be  subject  to 
higher  taxes.  The  answer  to  this  is  that  the 
value  of  the  right  to  receive  is  in  direct 
proportion  to  the  value  of  the  properly  re- 
ceived, and  must,  under  the  constitution,  be 
taxed  accordingly,  if  taxed  at  all.  As  to  the 
higher  tax  on  luxuries,  it  may  b6  said  that 
such  a  rule  might  find  a  place  in  tariff  leg- 
islation, where  all  are  free  to  indulge  in  the 
luxuries  or  not,  as  they  see  fit,  but  that  such 
role  can  find  no  support  in  taxation  under  a 
constitution  requiring  equality  in  taxation, 
and  laws  to  be  for  the  equal  protection  and 
benefit  of  all. 

Again,  it  is  claimed  In  favor  of  the  law 
that  this  statute  is  not  purely  for  the  rais- 
ing of  revenue,  but  for  the  regulation  of  the 
succession  and  transfer  of  prop^ty,  and  that 
the  state  has  a  right  to  say  that  it  will  reg- 
ulate the  matter  of  succession  to  great  es- 
tates by  making  a  greater  charge  for  the 
privilege,  and  thus  discourage  the  holding  to- 
gether of  great  estates  until  death.    The  an- 


swer 1b  that  the  matter  of  etnccesdon  and 
transfer  of  property  is  already  fully  regulat- 
ed by  our  statutes  as  to  wills,  descent,  dis- 
tribution, and  conveyances;  and  if  further 
regulation  is  desired  purely  as  regulation, 
aside  from  revenue,  it  would  most  liiiely  be 
sought  in  the  amendment  of  those  statutes. 
The  act  is  clearly  one  for  taxation,  and  not 
for  regulation,  as  shown  by  its  provisions 
and  tUle.  The  state  finds  no  warrant  in  its 
constitution  for  saying  that  it  will  make  a 
greater  rate  of  charge  for  the  privilege  of 
succeeding  to  large  estates  than  to  smaller 
ones,  but,  on  the  contrary,  this  is  expressly 
prohibited  by  the  requirement  that  laws 
shall  be  for  the  equal  protection  and  benefit 
of  the  people.  This  requirement  applies  as 
well  to  laws  for  regulation  as  to  laws  for 
taxation. 

It  is  also  contended  by  those  opposing  the 
law  that  the  statute  is  inoperative,  for  the 
reason  that  It  fails  to  provide  any  machin- 
ery for  the  collection  of  a  tax  levied  on  prop- 
erty which  passes  by  "deed,  grant,  sale,  or 
gift,  made  or  intended  to  take  effect  in  pos- 
sessibn  or  enjoyment  after  the  death  of  the 
grantor."  Whether  there  is  sufficient  ma- 
chinery supplied  in  this  and  other  statutes 
to  enforce  collectton  of  such  tax  need  not 
now  be  determined,  as  that  question  Is  not 
Involved  in  this  case,  and  does  not  go  to  the 
eonstitutionality  of  the  statute,  but  to  its 
enforcement,  if  found  constitutional. 

As  to  the  first  section  of  the  fourteenth 
amendment  to  the  constitution  of  the  United 
States,  which  provides  that  no  state  shall 
"deny  to  any  person  within  its  Jurisdiction 
the  equal  protection  of  its  laws,"  it  is  suf- 
ficient to  say  that  the  provisions  of  this 
section  of  the  federal  constitution,  as  to  this 
question,  are  not  broader  than  the  second 
section  of  our  bill  of  rights,  and  that,  there- 
fore, a  statute  upon  this  subject,  authorized 
by  our  bill  of  rights,  would  not  be  in  conflict 
with  this  section  of  the  constitution  of  the 
United  States. 

While  the  facts  in  the  case  of  Railway  Co. 
V.  Connelly,  10  Ohio  St  160,  said  to  have 
been  followed  and  relied  upon  by  the  circuit 
court,  bear  little,  if  any,  relation  to  this  case, 
the  rule  of  decision  in  that  case  was  in  line 
with  the  second  section  of  our  bill  of  rights, 
and  was,  therefore,  very  properly  followed 
by  the  circuit  court     Judgment  affirmed. 

SHAUCK,  X,  concurs  in  the  third  and 
fourth  propositions  of  the  syllabus,  and  in 
the  judgment  of  affirmance. 


(53  Oblo  St  347) 
STATE  V.  OAK  HARBOR  GAS  CO. 
(Supreme  Court  of  Ohio.     Oct.  22,  18S5.) 

Abi.ndoiibi>  Qas  or  Oil  Wills— Filling  Bamb^ 
Form  ov  Petition. 
When  an  oil  or  gas  well  is  about  to  be 
abandoned,  or  operation  thereof  cease,  the  stat- 
ute (00  Ohio  Liawa,  Zi)  requires  that,  before 
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dimwing  the  casing  therefrom,  it  shall  be  ae- 
cnrelr  nlled  In  snch  manner  as  shall  prevent 
ttie  surface  or  fresh  water  from  penetrating  to 
the  oil  or  gas  bearing  rock,  and  also  as  shall 
treyent  the  gas  and  oil  from  escaping  there- 
Jrom.     To  comply  with  this  statute,  it  is  re- 

a aired  that  the  necessary  filling  be  done  while 
le  casing  yet  remains  in  the  well;  and  a  peti- 
tion for  the  violation  of  this  statute  need  not 
arer  that  the  casing  has  been  drawn. 

(Syllabus  by  the  Court.) 

Error  to  drcnlt  court,  Ottawa  county. 

Actlim  by  the  state,  on  complaint  of  David 
Gordon,  against  the  Oak  Harbor  Oaa  Com- 
pany. 

The  petition  of  plaintiff  below,  plaintiff  la 
error  here,  is  as  follows:  "The  defendant 
Is  a  corporation  duly  incorporated  under  the 
laws  of  the  state  of  Ohio.  The  defendant  for 
several  years  last  past  lias  been  the  operator 
of  a  certain  well,  constructed  for  the  purpose 
of  producing  petroleum  oil  and  natural  gas, 
the  same  being  situated  upon  the  parcel  of 
land  described  as  follows,  to  wit:  The  east 
half  of  the  southwest  Quarter  of  section 
three,  Salem  township,  Ottawa  county,  Ohio. 
Defendant  claims  to  be  the  owner  of  said 
well,  and  pretends  to  be  operating  the  same 
for  the  production  of  petroleum  oil  and  nat- 
ural gas.  But  complainant  alleges  that  said 
well  has  ceased  to  produce  either  petroleum 
oil,  natural  gas,  or  any  other  profitable  min- 
eral substance,  and  has  become  wholly  non- 
productive, and  of  no  value  or  use,  and. la. 
tact  the  defendant  has  ceased  to  operate  the 
same,  and  the  condition  of  said  well  is  such 
that  surface  or  fresh  water  penetrates  the 
oil  or  gas  bearing  rock  through  said  well. 
Complainant  alleges  that  defendant  has  ceas- 
ed to  operate  said  well,  and  ever  since  the 
1st  day  of  April,  1893,  he  has  unlawfully 
and  willfully  neglected  and  omitted  to  se- 
curely fill  said  well  with  rock  sediment,  or 
with  mortar  composed  of  two  parts  sand  and 
one  part  cement,  to  the  depth  of  two  hun- 
dred feet  above  the  top  of  the  first  oil  or  gas 
bearing  rock.  In  such  manner  as  to  prevent 
the  surface  or  fresh  water  from  penetrating 
to  the  oil  or  gas  bearing  rock,  and  In  such 
manner  as  shall  prevent  the  gas  and  oil 
from  escaping  from  said  well,  as  required, 
by  law;  but  the  defendant  has  wholly,  will- 
fully, and  unlawfully  neglected  and  omitted 
and  failed  to  fill  said  well  in  any  manner 
whatever,  and  has  omitted  to  make  any  at- 
tempt to  do  the  same  In  any  manner,  and. 
all  of  which  defendant  refuses  so  to  do, . 
—whereby  the  fresh  or  surface  water  pene- 
trates to  the  oil  and  gas  bearing  rock  of 
said  well,  and  gas  and  oil  escapes  therefrom, 
contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided.  Wherefore  com- 
plainant prays  that  the  defendant  be  found 
guilty  of  the  facts  charged,  and  required  to 
pay  the  penalty  provided  by  law,  and  that 
a  mandatory  Injunction  may  issue  compel- 
ling the  defendant  to  comply  with  the  provl- 
nlons  of  the  act  of  February  9,  1893,  entitled 
'An  act  to  regulate  drilling,  operating  and 
abandonment  of  petroleum  oil,  natural,  gas 


and  mineral  water  weHs,  and  praroit  cer^ 
tain  abuses  connected  therewith.' " 

To  this  petition  defendant  below  filed  a 
general  demurrer,  to  the  effect  that  the  peti- 
tion did  not  state  f&ct>  sufiiclent  to  consti- 
tute a  cause  of  action  against  the  defendant. 
The  demurrer  was  overruled  by  the  court  of 
common  pleas,  and  exceptions  taken,  and 
thereui)on  defendant  filed  the  following  an- 
swer: "The  defendant  now  comes  and  ad- 
mits that  It  is  a  corporation,  as  alleged  in 
the  petition.  It  also  admits  that  it  is  the 
owner  of  the  well  described  in  the  petition, 
and  that  It  has  not  filled  up  Its  said  well; 
but  it  denies  each  and  every  other  allegation 
contained  in  said  petition." 

Upon  trial  of  the  case  to  a  Jury  a  verdict 
of  guilty  was  returned,  and  the  penalty  of 
f  100  was  assessed  against  the  defendant  A 
motion  for  a  new  trial  was  filed,  on  the 
ground  that  the  verdict  was  against  the 
weight  Of  the  evidence,  and  that  the  court 
erred  In  overruling  the  demurrer.  This  mo^ 
flon  was  overruled,  and  exceptions  taken, 
and  Judgment  entered  on  the  verdict  Up- 
on proceedings  in  error,  the  circuit  court  re- 
versed the  Judgment,  on  the  ground  that 
the  petition  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  and  that  the 
court  of  common  pleas  erred  in  overruling 
the  demurrer  to  the  petition.  Therefore  a 
petition  In  error  was  filed  in  this  court 
seeking  to  reverse  the  Judgment  of  the  cir- 
cuit court    Reversed. 


PER  CURIAM.  Section  2  of  the  act  of 
February  9,  1893  '90  Ohio  Laws,  24),  pro- 
vides that  the  owner  or  operator  of  any  gas 
or  oil  well,  when  about  to  abandon  or  cease 
operating  the  same,  and  before  drawing  the 
casing  therefrom,  shall  securely  fill  such  well 
with  rock  sediment,  or  mortar  composed  of 
two  parts  sand  and  one  part  cement,  to  the 
depth  .>f  200  feet  above  the  top  of  the  first 
oil  or  gas  bearing  rock,  in  such  manner  as 
shall  prevent  the  surface  or  fresh  water  from 
penetrating .  to  the  oil  or  gas  bearing  rocit, 
and  also  as  shall  prevent  the  gas  and  oil 
from  escaping  therefronk.  The  penalty  for 
a  violation  of  the  statute  la  9100. 

The  particular  in  which  the  petition  la 
claimed  to  be  defective  Is  that  It  does  not 
aver  that  the  casing  had  been  drawn  from 
the  well.  It  is  urged  that  so  long  as  the 
casing  remains  in  the  well,  there  Is  no  viola- 
tion of  the  statute.  It  will  be  noticed  that 
the  statute  requires  the  well  to  be  securely 
filled  In  such  manner  as  shall  prevent  the 
surface  or  fresh  water  from  penetrating  to 
the  oil  or  gas  bearing  rock,  and  also  as  shall 
prevent  the  gas  and  oil  from  escaping  there- 
from. The  filling  la  to  be'  such  as  will  keep 
the  water  out  (uid  the  gas  and  all  In  the 
rock.  To  draw  the  tubing  out  leaving  the 
casing  in,  would  permit  a  free  escape  of  gai 
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and  oil  ftoin  trie  well;  and 'If,  by  reason 
of  age,  corroBlon  or  other  cause,  the  casing 
should  become  full  of  holes,  and  leak,  the 
fresh  water  would  penetrate  to  the  oil  and 
gas  bearing  rock,  to  the  great  damage  of  the 
surrounding  oil  and  gas  territory.  So  that, 
in  case  of  such  defective  casing,  even  thou!;h 
the  casing  remains  In  the  well,  the  fresh 
water  will  get  to  the  oil  or  gas  bearing  rock, 
and  the  oil  and  gas  will  escape  therefrom. 
It  Is  therefore  clear  that  It  Is  not  the  draw- 
ing of  the  casing  that  Is  the  test  as  to  wheth- 
er a  well  has  been  abandoned  or  ceased  to  be 
operated.  The  well  may  be  abandoned,  and 
all  operations  cea^e,  with  the  casing  left  In 
the  well.  If  the  casing  Is  in  good  condition 
no  water  can  get  into  the  well,  but,  the  tub- 
ing being  pulled  out,  the  gas  and  oil  can 
freely  escape,  even  though  the  casing  re- 
mains in  the  well.  The  reason  the  filling  is 
to  be  done  before  drawing  the  casing  Is  that 
the  filling  cannot  be  so  securely  done  after 
the  casing  is  drawn.  To  shut  down  a  well, 
leaving  In  the  tubing  and  casing,  Is  not  to 
abandon  it,  nor  ceasing  to  operate  it  What 
is  meant  by  the  statute  Is  a  permanent  aban- 
donment, or  a  permanent  ceasing  to  operate, 
followed  by  pulling  out  the  tubing,  and,  us- 
ually, though  not  always,  followed  by  draw- 
ing the  casing.  It  Is  therefore  not  necessary 
to  the  abandonment  of  or  ceasing  to  operate 
a  well,  that  the  casing  should  be  drawn,  and 
it  Is  not  necessary  to  make  an  averment  to 
that  effect  in  the  petition.  The  petition  in 
this  case,  therefore,  states  facta  sufficient  to 
constitute  a  cause  of  action  against  the  de- 
fendant, and  the  demurrer  was  properly  over- 
ruled. The  circuit  court,  therefore,  erred  Jn 
reversing  the  Judgment  The  judgment  of 
the  circuit  court  Is  reversed,  and  that  of  the 
common  pleas  affirmed. 


(t42  Ind.  2«») 

LAMPORT  ▼.  LAKE  SHORB  A  U.  S.  R.  CX>. 
(Supreme  Conrt  of  Indiana.     Oct.  15,  18851) 

DiKECTIKQ  VkUDICT — ACCIDEST   CM  R^ILBOXD 

Track— Prbsl'mptions. 

1. 'Whe(«.  in  an  action  against  a  railroad 
company  for  the  death  of  a  person  on  its  tracli, 
there  is  evidence  that  the  deceased  could  have 
seen  the  train  lu  time  to  have  avoided  the  acci- 
dent, which  is  not  overcome,  it  is  proper  to  di- 
rect a  verdict  for  defendant. 

2.  Where  there  is  evidence  that  one  Idlled 
by  a  moving  train  could  have  seen  it  in  time  to 
liave  avoided  the  accident,  the  law  will  assume 
that  he  did  actually  so  see  it 

Appeal  from  circuit  court,  St  Joseph  coun- 
ty; Daniel  Noyes,  Judge. 

Action  by  Hary  J.  Lamport,  administratrix, 
against  the  Lake  Shore  &  Michigan  Southern 
Itallroad  Company,  for  the  death  of  her  in- 
testate. From  a  Judgment  for  defendant, 
plaintiff  appeals.   Affirmed. 

Andrew  Anderson,  for  appellant  Baker  ft 
Miller,  Geo.  O.  Greene,  and  O.  O.  Getzen 
Danuer,  for  appeileob 


McGAJBE,  J.  The  appellant,  as  adminis- 
tratrix of  the  estate  of  Hortensius  M.  Lam- 
port, sued  the  appellee  In  a  comi^lnt  of  two 
paragraphs  for  ?10,(X)0  damages  to  the  widow 
and  children  of  said  decedent  in  causing  his 
death  through  the  alleged  negligence  of  the 
appellee,  as  charged  in  the  first  paragraph, 
and  through  its  willfulness,  as  charged  hi 
the  second  paragraph,  of  the  complaint  At 
the  close  of  the  plaintiff's  evidence  the  trial 
court  instructed  the  Jury  to  return  a  verdict 
for  the  defendant,  which  the  Jury  accordingly 
did,  upon  which  the  appellee  had  Judgment 
over  appellant's  motion  for  a  new  trIaL  Er- 
ror Is  assigned  here  on  the  action  of  the  cir- 
cuit court  in  overruling  that  motion.  It  ap- 
pears from  the  evidence  that  the  decedent 
and  his  brother-in-law,  Henry  Boles,  while 
approaching  the  appellee's  station  from  the 
west  on- one  of  the  appellee's  side  tracks  at 
the  village  of  Oscesola,  in  St  Joseph  county, 
were  both  struck  and  killed  by  a  backing 
gravel  train  on  the  evening  of  March  25, 
1892.  The  appellee's  railroad  runs  east  and 
west  of  said  station  and  village,  and  the  vil- 
lage, containing  about  100  Inhabitants,  lies 
east  of  the  station  or  passenger  depot  The 
appellee  has  four  tracks,  all  passing  on  the 
north  side  of  the  depot,— two  side  tracks  and 
two  main  tracks.  The  north  track  and  the 
south  track  are  side  tracks.  Boles  lived  on 
a  farm  a  little  north  of  west  of  the  depot,  35 
or  40  rods,  the  railroad  running  through  his 
farm.  His  house  was  5  or  6  rods  north  of 
the  track.  He  had  lived  there  17  years. 
People 'coming  on  foot  from  that  direction  to 

ithe  depot  were  In  the  habit  of  walking  on 
the  appellee's  tracks  for  some  distance  west 
up  to  the  depot,  and  had  been  for  years. 
The  decedent  Lamport  lived  at  Kendallville, 
Ind.  He  frequently  visited  his  brother-in- 
law,  Boles,  and  was  familiar  with  all  the  sur- 
roundings, the  running  of  the  trains  on  ap- 
pellee's railroad  at  that  place,  and  the  tracks. 
Outside  of  the  roadbed  the  ground  was  wet 
and  soft  with  some  water  standing  in  low 
places,  though  there  was  grass  on  It,  and 
wagon  loads  of  wheat  had  been  frequently 
hauled  over  It;  and  there  was  no  way  pro- 
vided for  persons  coming  on  foot  from  the 
west  to  the  depot  to  avoid  water  and  mud 
without' walking  on  the  roadbed  of  appellee. 
There  were  croquet  grounds  on  appellee's 
grounds  at  the  place,  and  such  grounds  of  ap- 
pellee were  15  rods  wide  on  each  side  of  the 
tracks.  The  decedent  Lamport,  on  the  day 
mentioned,  came  to  the  house  of  Boles,  bring- 
ing with  him  his  mother,  who  was  also  the 
mother  of  Mrs.  Boles,  to  stay  a  few  days 
with  her  daughter,  arriving  there  on  a  west- 
bound passenger  train  over  appellee's  rail- 
road about  S  o'clock  In  the  afternoon.  Lam- 
port Intended  to  return  home  on  the  east- 
bound  passenger  train   over   said   railroad, 

•which  was  due  at  that  station  at  7:50  o'clock 
that  evening.  He  and  Boles  started  to  walk 
from  his  house  to  the  depot  at  about  730 
o'clock  for  the  purpose  of  Lamport  taking  pas- 
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rage  on  that  train  east  to  his  home.  No  per- . 
son  ever  saw  them  alive  afterwards.  Their 
dead  bodies  were  found  next  morning,  lying 
on  the  ground,  one  on,  the  north  side  and  the 
other  on  the  south  side  of  the  north  side 
track,  some  distance  west  of  the  depot,  and 
their  hats  were  found  on  the  back  end  of  the 
last  or  hindmost  car  of  the  gravel  train. 
About  the  time  they  started  from  Boles' 
house  there  was  a  freight  train  passing  on  the 
sonth  main  track  west,  and  the  gravel  or 
work  train  passed  east  beyond  the  station 
about  the  thne  they  started.  The  gravel  or 
work  train  came  In  on  the  north  main  track, 
and  left  the  caboose  standing  on  that  track. 
a  short  distance  west  of  the  depot,  with  red 
lights  on  it,  pulled  up  east  of  the  depot,  and 
backed  In  on  the  north  side  track  westward 
until  It  came  west  of  the  depot.  4Dd  the 
facts  and  circumstances  already  narrated^  tt 
is  claimed,  were  sufficient  to  warrant  the 
Jury  In  Inferring  that  the  hindmost  flat  car 
In  that  train,  while  thus  backing  up,  struck 
and  killed  Lamport  and  Boles  while  they 
were  walking  eastward  towards  the  depot 
meeting  It  The  evidence  further  shows  that 
there  was  no  light  on  that  car,  but  it  shows 
that  that  train  could  be  seen  and  heard  15  or 
20  rods  away.  It  is  contended  that  the  rail- 
road company  was  guilty  of  negligence  In  not 
providing  a  safe  way  .for  x)a8Sengers  com'ng 
from  that  direction  to  get  to  the  depot,  and 
not  providing  a  light  on  the  rear  end  of  that 
train  to  warn  pedestrians  and  persons  ap- 
proaching the  depot  from  that  direction  of 
the  approach  of  the  train.  The  foregoing  is 
.the  substance  of  all  the  evidence. 

We  may  concede,  without  deciding,  that 
^e  company,  by  the  foregoing  facts.  In  sub- 
stance Is  shown  to  have  been  guilty  of  negli- 
gence, and  yet  that  is  not  enough  to  estab- 
lish the  appellant's  cause  of  action  as  alleged 
In  the  complaint.  It  is  alleged  in  the  first 
paragraph  thereof  that,  "while  In  the  e^^er- 
clse  of  ordinary  care,  and  without  any  fault 
on  their  part,  [they  were]  run  against  and 
struck  by  said  flat  car,  and  were  thereby 
mortally  Injured  and  killed."  The  second 
paragraph  charges  a  willful  killing,  but  there 
is  no  claim  or  pretense  by  the  appellant  that 
there  Is  a  particle  of  evidence  to  prove  suet) 
a  killing.  So  that  It  is  essential  to  prove 
by  some  evidence  that  the  plaintiff's  Intestate 
was  exercising  ordinary  care,  and  free  from 
fault  or  negligence  contributing  to  bis  injur.- 
and  death.  In  Man  v.  Itailroad  Co.,  128  Ind., 
at  page  142,  26  N.  K.,  at  page  820,  this  court 
said:  "When  one  approaches  a  point  ui>on  tb  > 
highway  where  a  railroad  track  is  crosse  J 
upon  the  same  level,  it  Is  his  plain  duty  to 
proceed  with  caution;  and  if  he  attempts  to 
cross  the  track,  either  on  foot  or  In  a  vehicle 
of  any  description,  be  must  exercise.  In  so 
doing,  what  the  law  regards  as  ordinary  care 
under  the  circumstances.  He  must  assumo 
that  there  Is  danger,  and  act  with  ordinary 
prudence  and  circumspection  upon  that 'as- 
sumption.   The   requirsments   of   the  law, 


moreover,  proceed  beyond  the  feat^u^tess 
generality  that  one  must  do  his  duty  in  this 
respect,  or  must  exercise  ordinary  care  under 
the  circumstances.  The  law  defines  precisely 
what  the  term  'ordinary  care  under  the  cir- 
cumstances' shall  mean  In  these  cases.  In 
the  progress  of  the  law  In  this  behalf  the 
question  of  care  at  railway  crossings,  as  af- 
fecting the  traveler,  is  no  longer,  as  a  rule, 
a  -question  for  the  Jury.  The  quantum  of 
c^e  Is  exactly  prescribed  as  matter  of  law. 
In  attempting  to  cross,  the  traveler  must  lis- 
ten for  signals,  notice  signs  put  up  as  warn- 
ings, and  look  attentively-  up  and  down  the 
traclj:<  If  a  traveler,  by  looking,  could  have 
seen  an  approaching  train  in  time  to  escape, 
it  will  be.  presumed,  in  case  he  Is  injured  by 
collision,  either  that  he  did  not  look,  or.  If  be 
did  look,  that  he  did  not  heed  what  he  saw. 
Such  conduct  is  held  negligence  per  se."  To 
the  same  effect  is  Railway  Co.  v.  Greene,  106 
Ind.. 2'%,  6  N.  E.  603.  The  duty  to  exercise 
care  and  caution  is  no  less  incumbent  on  otie 
who  is  walking  upon  a  railroad  track  either 
with  <»:  without  the  permission  of  the  rail- 
rottd  company,  because,  as  wad  said  In  the 
case  Just  quoted  from,  "the  presence  of  a 
railroad  track  upon  which  a  train  may  at  any 
time  pass,  is  notice  of  danger,"  and,  as  was 
said  in  Pennsylvania  Co.  v.  Meyers,  136  Ind., 
at  pages  262,  263,  36  N.  E.,  at  page  37:  "If 
we  were  wrong  In  assuming  that  the  dece- 
dent, at  the  time  the  accident  occurred,  ha^ 
no  right  to  be  on  the  track,  and  If  in  fact  he 
had  a  legal  right  to  be  there,  still  If  •  •  • 
the  decedent,  by  his  'own  negligence,  contrib- 
uted materially  to  the  production  of  his  own 
Injury,  then  he  cannot  recover,  because  In 
that  case  he  has  no  cause  of  action,  even 
though  appellant's  negligent  conduct  also 
contributed  to  the  production  of  the  injury." 
As  was  said  in  Railroad  Co.  v.  Goldsmith,  47 
Ind.,  at  page  48:  "The  track  of  a  railroad  be- 
longs to  the  company,  and  Is  In  no  sense  a 
public  highway  to  those  who  are  not  being 
transported  thereon.  At  public  crossings  the 
public  have  the  right  to  cross  the  track  of 
a  railroad,  but  In  so  doing  all  persons  are 
required  to  exercise  reasonable  care  and  cau- 
tion to  avoid  receiving  injury,  and  the  com- 
pany is  compelled  to  exercise  the  same  de- 
gree of  care  and  caution  to  prevent  the  in- 
fliction of  Injury.  But  between  the  stations 
and  public  crossinga  the  track  belongs  exclu- 
sively to  the  company,  and  all  persons  who 
walk,  ride,  or  drive  thereon  are  trespassers; 
and  If  such  persons  walk,  ride,  or  drive  there- 
on at  the  sufTerance  or  with  the  permission  of 
the  company,  they  do  so  subject  to  all  the 
risks  incident  to  so  hazardous  an  undtitak- 
ing."  But  it  Is  contended  that  the  com- 
pany, by  failure  to  provide  a  safe  approach 
to  Its  passenger  depot,  and  by  long  acquies- 
cence in  the  us*  of  Its  tracks  for  such  pur- 
pose by  the  public,  authorized  the  public  and 
the  decedent  to  use  the  tracks  of  appellee  as 
the  most  convenient  approach  to  Its  passen- 
ger  depot    As   was  said   In  Pennsylvania 
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Co.  T.  Meyers,  snpra:  "But  conceding,  wlth- 
oat  deciding,  that  the  appellee's  Intestate  had 
a  right  to  go  on  the  milroad  track  of  appel- 
lant for  the  purposes  named,  that  did  not 
absolve  him  from  the  duty  to  exercise  due 
care  for  his  own  safety."  The  burden  was 
on  appellee  to  show  that  the  deceased  exer- 
cised such  care.  Railway  C!o.  v.  Howard, 
124  Ind.  280,  24  N.  B.  882;  Railroad  Oo.  T. 
Hill,  117  Ind.  66,  18  N,  B.  461;  Railway  Oo. 
T.  ^tommel,  126  Ind.  35,  25  N.  B.  862;  Rail- 
way Co.  T.  Hammock,  118  Ind.  1,  14  N.  B. 
737;  Railway  Co.  t.  Hedges,  118  Ind.  5,  20 
N.  B.  530.  It  was  said  in  Hathaway  y.  Rail- 
way Co.,  46  Ind.  25,  that:  "When  a  person 
crossing  a  railroad  track  is  injured  by  a  colli- 
sion with  a  train,  the  fault  Is  prima  facte  his 
own;  and  he  must  show  affirmatively  that 
bis  fault  or  negligence  did  not  contribute  to 
the  injury,  before  he  Is  entitled  to  recover 
for  such  injury."  As  was  said  in  Railroad 
Co.  V.  Butler,  103  Ind.,  at  page  40,  2  N.  B., 
at  page  138:  "This  presumption  is  at  least 
sulBdent  to  require  from  him  an  explanation 
of  his  relation  to  the  occurrence,  and  an  af- 
firmative showing  that  the  circumstances 
were  sucli,  and  his  conduct  such,  that  he  was 
not  In  fitolt."  Here  the  evidence  shows  that 
the  appellant's  Intestate  could  have  both  seen 
and  heard  the  backing  train  that  collided 
with  him  and  Boles,  and  killed  them,  If  he 
had  attentively  listened  and  looked.  Under 
such  circumstances  the  law  will  assume  that 
he  actually  saw  what  he  could  have  seen  if 
he  had  looked,  and  heard  what  he  could  hax  e 
heard  If  he  had  listened.  Cones  v.  Railway 
Co.,  114  Ind.,  at  page  830,  16  N.  B.,  at  page 
639.  Under  such  a  state  of  the  evidence  the 
trial  court  did  not  only  not  err  in  directing 
a  verdict  for  the  defendant,  but  did  the  only 
thing  which  It  could  do  without  erring. 
Hence  there  was  no  error  in  overruling  the 
motion  for  a  new  trial.  The  Judgment  is 
aflSrmed. 

HOWARD,  a  J.,  took  no  part  In  this  deci- 
sion. I 


042  Ind.  ITS) 

HAMILTON  V.  BTATB. 
(Supreme  Court  of  Indiana.     Oct.  16,  1895.) 
Labceni— Inoiotmbnt— SnrFiciBKor  or  Eti- 

SBNCB. 

1.  Under  Rev.  St.  1894,  f  2007  (Rev.  St. 
1881,  I  1034),  making  the  felonious  taking  of 
the  property  of  another  larceny,  an  indictment 
alleging  that  defendant  "feloiuonsly"  took  the 

Eroperty  of  another  is  a  sufficient  allegation  that 
•  took  it  with  the  intent  to  deprive  the  owner 
of  it 

2.  On  prosecution  for  larceny,  evidence  that 
complainant  was  drinking  with  defendant,  one 
ot  several  tramps  congregated  in  a  saloon;  that 
defendant  saw  that  complainant  had  money, 
and  where  he  kept  it;  that  when  the  last  drinic 
was  taken,  before  the  tramps  left  defendant 
crowded  in  between  complainant  and  the  saloon 

ftroprietor;  that,  three  minutes  after  the  tramps 
eft,  complainant  told  the  proprietor  that  his 
money  was  taken;  that  defendant  endeavored 
to  escape,— is  insufficient  to  support  a  convic- 
tion. 


Appeal  from  circuit  court,  St  Joseph  coun- 
ty; Lucius  Hubbard,  Judge. 

Daniel  Hamilton  was  convicted  of  larceny, 
and  appeals.    Reversed. 

John  W.  Talbot,  for  appelant  Oliver  M. 
Cunningham  and  Wm.  A.  Ketcham.  Atty. 
Oea,  for  the  State. 

HAOKNBT,  J.  The  appellant  was  prose- 
cuted and  convicted,  in  the  circuit  court,  up- 
on an  Information  charging  that  he,  with  oth- 
ers, on  the  18th  day  of  March,  1895,  at,  etc., 
did  "unlawfully  and  feloniously  take,  steal, 
and  carry  away,  of  the  p«:sonal  property  of 
Jacob  Miller,  sixteen  dollars  in  money,  then 
and  there  of  the  value  of  sixteen  dollars,  con- 
trary to  the  form  of  the  statute,"  etc. 

The  action  of  the  chrcult  court  in  overruling 
appellant's  motion  to  quash  the  Information 
and  his  motion  for  a  new  trial  is  assigned  as 
error.  The  sufficiency  of  the  information  is 
qnestioned  because  of  the  absence  of  an  al- 
legation that  the  money  was  taken  with  in- 
tent to  deprive  the  owner  of  It  The  charge 
is  substantially  In  the  language  of  the  stat- 
ute defining  the  offense.  Rev.  St  1894,  § 
2007  (Rev.  St  1881,  {  1934).  This  ordinarily, 
is  sufficient  Smith  v.  State,  85  Ind.  553; 
Bates  V.  State,  31  Ind.  72;  Malone  v.  State, 
14  Ind.  219.  The  word  "feloniously,"  employ- 
ed in  the  charge,  as  said  in  Scudder  v.  State, 
62  Ind.  13,  "qualified  and  rendered  criminal 
the  •  •  •  acts."  "ITiat  word,  as  it  is  used 
In  the  statute  defining  the  offense  of  larceny, 
was  Intended  to  supply  that  element  of  the 
ordinary  deflBltion  of  larceny  Implying  crim-' 
Inal  intent,  and  its  use  In  the  information 
was,  for  the  same  purpose,  entirely  sufficient 

That  the  conviction  was  not  supp<»ted  by 
the  evidence  is  next  pressed  upon  our  atten- 
tion with  much  earnestness,  and  we  have 
carefully  read  all  of  the  evidence  In  the  rec- 
ord. It  was  disclosed  tbat  the  appellant  and 
another  young  man  were  tramping  through 
St  Joseph  county,  when  they  came  upon  six 
other  tramps,  with  whom  they  remained  over 
the  night  of  March  17th,  and  the  next  morn- 
ing took  the  road  with  their  newly-chosen 
comrades.  At  about  9  o'clock,  of  the  fore- 
noon of  that  day,  the  eight  men  reached  the 
village  of  Littleton,  in  said  county,  and  en- 
tered Rhinehart's  saloon,  where  they  remain- 
ed until  near  noon.  During  their  visit  to  the 
saloon,  the  prosecuting  witness,  Jacob  MlUer, 
visited  the  saloon  twice,  and  on  the  second 
visit  remained  until  the  tramps  went  away. 
Miller  and  the  tramps  drank  frequently  and 
played  cards  together;  and  Just  before  the 
convivial  party  dispersed,  while  standing  at 
the  bar,  taking  the  final  drink,  the  appellant 
pressed  in  against  Miller,  on  the  right,  and  be- 
tween him  and  one  Gross,  who  stood  very 
near.  It  is  not  clear  that  It  was  necessary 
for  the  appellant  to  do  so  that  he  might  reaci 
the  bar,  but  at  that  point  he  secured  his  glass 
and  took  the  drink.  When  Miller  went  to 
the  bar  on  this  occasion,  he  had  in  a  purse. 
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kept  lo  a  pocket  on  tbe  rlgbt  hip,  from  $15  to 
$17  in  money,  consisting  of  one  ¥10  bill,  one  $2 
bUl,  and  some  Bllver  money.  Tbat  Illller  bad 
money  in  that  pocket  the  appellant  bad  an  op- 
portunity to  know.  When  this  last  drink  bad 
been  taken,  the  appellant  and  his  comrades 
left  the  room,  and  went  to  Bremen,  a  point 
some  stz  miles  distant,  leaving  Miller  and 
some  others  in  the  saloon.  After  the  de- 
parture of  the  tramps,  some  two  or  three  mln- 
ntes,  Miller  went  out  of  the  building  to  an 
outhouse,  and,  after  he  bad  been  there  from 
three  to  five  minutes,  he  discovered  tliat  his 
purse  and  money  were  missing.  Returning  to 
tbe  saloon,  he  remained  some  time,  when  he 
told  his  friend  Gross  that  the  "hobos"  bad 
taken  bis  money,  whareupon  be  and  Gross 
4rove  to  Bremen,  where  a  irasse  was  organ- 
ized and  armed,  and  went  out  to  arrest  the 
tramps.  The  tramps  were  soon  overtaken, 
and  a  number  of  shots  were  fired,  ranging 
somewhere  from  50  to  400,  and  whether  by 
the  posse  only  or  by  the  posse  and  the  tramps 
is  in  doubt;  but,  during  the  storm  of  shot, 
the  appellant  attempted  to  scale  a  fence,  and 
reach  the  nearest  thicket  beyond.  This  at- 
tempt was  frustrated,  and  the  appellant  and 
six  others  of  bis  comrades  were  arrested. 
This,  we  tbink,  la  a  fUr  statement  of  all  of 
the  evidence  in  tbe  record  upon  which  the 
«tate  could  rely  to  convict  the  appellant  of 
the  alleged  crime,  or  to  prove  that  a  theft  was 
committed.  We  have  not  in  this  statement 
attempted  to  weigh  conflicts  in  the  evidence, 
though  there  are  a  few  whldti  are  of  but  lit- 
tle imp<xtance,  but  we  have  stated  tbe  facts 
as  they  appear  most  favorable  to  the  appellee. 
In  our  opinion,  the  facts  fall  short  of  estab- 
lishing ctmclusively  the  appellant's  guilt 
The  facts  do  coincide  with  the  conclusion  of 
guilt,  but  they  do  not  exclude  every  reasona- 
"ble  hypothesis  of  innocence.  They  show  a 
possible  opportunity  to  *iave  picked  the  pocket 
of  Miller,  but  even  this  possibility  is  not  en- 
hanced by  any  fact  which  i>oInts  surely  and 
-unerringly  to  the  conclusion  that  the  purse 
was  taken  from  the  pocket  The  discovery  by 
Mnier,  after  tbe  appellant  had  forced  in  be- 
tween him  and  Gross,  that  he  had  lost  his 
purse,  was  after  the  final  drink, was  after  tBe 
api>ellant  had  gone  from  the  saloon  some 
minutes,  and  after  Miller  bad  gone  to  an  out- 
bouse  andremained  somemlnutes  longer.  If  tbe 
possible  opportunity  mentioned  had  been  ac- 
«ompanied  by  any  act  indicating  an  effort  on 
the  part  of  the  appellant  to  hide  the  purse,  or  if 
money  of  the  character  of  any  of  tbat  lost 
liad  been  found  in  the  possession  of  tbe  ap- 
pellant when  arrested,  such  fact  would  have 
aided  tbe  conclusion  that  tbe  money  bad  been 
stolen,  and  tbat  the  appellant  was  the  thief. 
If  tbe  evidence  had  excluded  the  hypothesis 
tbat  no  other  than  the  appellant  bad  an  op- 
portunity to  take  the  money,  and  that  In- 
stead of  its  having  been  taken,  it  had  been 
dropped  from  Miller's  pocket  upon  the  floor, 
<ST  while  going  to  tbe  outhouse,  or  In  the  out- 
l'9use,  the  case  could  have  rested    upon  a 


stronger  support.  Instead  of  the  evidence  bo 
showing,  it  fails  to  establish  any  search  fojr 
ttie  missing  purse,  and  shows  affirmatively 
that,  at  the  time  it  is  claimed  the  appellant 
pressed  between  Miller  and  Gross,  there  were 
several  others  crowding  about  Miller. 

Where  the  evidence  leaves  standing  some 
reasonable  hypothesis  of  Innocence,  there  can 
be  no  conviction;  and,  when  the  record  dis- 
closes that  fact  to  the  appellate  tribunal,  a 
judgment  of  conviction  cannot  be  affirmed. 
It  is  not  the  rule  that  tills  court  will  not  pass 
upon  the  sufficiency  of  the  evidence  to  support 
tbe  finding  of  the  lower  court,  but  tbe  rule  is, 
as  often  declared,  that  this  court  will  not 
weigh  tbe  evidence  to  pass  upon  conflicts 
therein,  and  will  not  disturb  a  finding  which 
has  evidence  sufficient  to  support  it  when  all 
contradictions  and  explanations  of  such  evi- 
dence are  disregarded.  The  transcript  of  the 
evidence  in  this  case  does  not  suggest  a  care- 
ful and  accurate  stenographic  report  of  the 
testimony,  and  i>ossibly  there  are  omissions 
of  evidence,  upon  which  the  able  and  learned 
Judge  of  the  lower  court  acted.  However 
this  may  be,  we  are  governed  by  tbe  record 
as  we  find  it.  Tbe  Judgment  of  tbe  circuit 
court  Is  reversed,  with  instructions  to  grant 
the  appellant's  motion  for  a  new  trial,  and 
the  warden  of  the  State's  Prison  North  Is 
directed  to  return  the  appelant  to  tbe  sheriff 
of  St  Joseph  county. 

HOWARD,  0.  J.,  did  not  participate  In  this 
case. 


(Itt  Ind.  280) 

CITT  OP  HUNTINGTON  v.  GRIFFITH. 

(Supreme  Court  of  Indiana.     Oct  16,  1895.) 

Changs  of  Street  Grade— Prick  Establishment 

OF  Gradb— Acceptance  of  Citt  Charter  bt 

Town— Effect— Bill  of  Exceptions. 

1.  The  acceptance  of  a  dty  charter  by  a 
town  does  not  impliedly  work  an  adoption  by 
the  city  of  street  grades  established  by  the 
town,    so   that   the   city   cannot   change   such 

frades  without  compliance  with  Rev.  St  1881, 
3073  (Rev.  St  1804,  §  3508),  forbidding  a  city 
to  change  a  street  grade  legally  established  by 
it  unless  the  damaees  are  first  assessed  and  ten- 
dered to  the  abutting  owners.  41  N.  E.  8,  af- 
firmed. 

2.  Where  the  clerk  certifies  that  the  bill  of 
exceptions  contains  a  copy  of  the  longhand 
manuscript  of  the  evidence,  such  evidence, 
though  not  previously  filed,  is  properly  in  the 
record. 

On  rehearing.    Denied. 

For  former  opinion,  see  41 N.  E.  a 

Kenner  &  Lesh,  for  appellant.  J.  M.  Hat- 
field and  B.  F.  Ibach,  for  appellee. 

HACKNEY,  J.  In  her  petition  for  a  re- 
hearing the  appellee  earnestly  insists  tbat 
tbe  evidence  disclosed  the  establishment, 
prior  to  September  7, 1877,  of  a  grade  for  the 
street  in  question,  both  by  the  action  of  tbe 
former  town,  adopted  Impliedly  by  charter- 
ing as  a  city  under  the  statute,  and  as  proven 
by  tbe  recitals  of  the  ordinance  of  September 
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7,  1S77.  As  held  In  the  original  opinion,  the 
acceptance  of  a  city  charter  does  not  implied- 
ly work  an  adoption  by  the  city  of  street 
grades  eetabllsbed  by  the  former  town  in  the 
sense  that,  under  the  statute  creating  a  lia- 
bility, the  city  may  not  establish  a  grade. 
City  of  Wabash  t.  Alber,  88  Ind.  428.  The 
recitals  In  the  ordinance  of  September  7, 
1S77,  not  only  do  not  establish  or  purport  to 
establish  a  grade,  but  they  are  far  short  of 
the  evidence  required  to  show  that  the  city 
had  taken,  by  corporate  action,  the  steps  nec- 
essary to  establish  such  alleged  prior  grade. 
See  Uattingly  t.  City  of  Plymouth,  100  Ind. 
545.  If,  prior  to  September  7,  1877,  as  the 
trial  court  found,  the  city  had  established  a 
grade  for  the  street  in  question,  that  fact 
should  have  been  proven  by  showing  the  au- 
thoritative acts  and  proceedings  of  the  com- 
mon council  in  adopting  the  former  town 
grade  or  In  designating  a  new  grade. 

Again,  it  is  insisted  that  the  evidence  is 
not  in  the  record,  first,  because  the  bill  of  ex- 
ceptions contains  the  original  longhand  man- 
uscript of  the  evidence,  which,  it  is  further 
claimed,  was  not  filed;  and,  second,  because 
the  only  certificate  that  the  bill  contains  all 
of  the  evidence  Is  that  of  the  stenographer. 
As  to  tiie  first  objection,  we  will  say  that 
the  record  discloses  that  the  bill  of  exceptions 
was  filed  within  the  time  allowed,  and  the 
clerk  certifies,  not  that  the  record  contains 
the  original,  but  that  it  contains  copies  of 
all  proceedings,  etc  It  Is  perhaps  true^  as 
counsel  suggest,  that  to  bring  the  original 
longhand  manuscript  into  the  record,  Instead 
of  by  a  copy  of  the  bill  of  exceptions,  It  must 
appear  to  have  been  filed.  We  must  accept, 
however,  the  clerk's  certificate  as  conclusive 
that  the  bill  of  exceptions  is  in  the  transcript 
by  copying  the  original,  and  we  are  not  per- 
mitted to  take  the  statements  of  counsel  that 
the  transcript  contains  the  original  and  not  a 
copy.  As  to  the  second  objection  to  the  bill, 
counsel  are  mistaken.  It  clearly  appears  in 
the  certificate  of  the  judge  that  the  bill  con- 
tains all  of  the  evidence  given  in  the  causes 
The  petition  for  a  rehearing  is  overruled. 


(M  Ind.  1) 

WILKBN  et  al.  v.  YOUNO  et  aL 
(Supreme  Court  of  Indiana.     Oct.  16,  1895.) 
Appeal— RsTAXATioN  OF  Costs. 
Costs  involved  in  bringing  up  the  tran- 
script will  not  be  relaxed  on  motion  of  appel- 
lee, after  reversal,  where  it  appears  that  ap- 
pellant paid  the  whole  expense  of  bringing  it  up. 

Appeal  from  circuit  court,  Allen  county. 

Action  by  John  H.  Wllken  and  others 
against  Mary  M.  Young  and  another.  Judg- 
ment for  defendants,  and  plaintiffs  appealed. 
The  judgment  was  reversed,  and  appellees 
moved  for  a  modification  of  judgment  and  a 
retaxatlon  of  costs.     Denied. 

S.  M.  Hencb  and  Homer  Q.  Hartman,  for 
appellants.  W.  O.  Colerick  and  M.  Y.  B. 
Spencer,  for  appellees. 


PER  CURIAM.  And  afterwards,  to  wit, 
on  the  16th  day  of  October,  1895,  the  court, 
being  advised  in  the  premises,  overruled  the 
motion  to  modify  judgment  and  retax  costs, 
with  an  opinion  per  curiam,  as  follows:  It 
being  shown  to  the  coort  that  Herman  WU- 
Idns,  coappellant  herein,  paid  the  costs  of  the 
transcript  in  the  appeal  of  said  cause  to  this 
court,  and  he  having  secured  a  reversal  of 
the  judgment,  so  far  as  the  same  affected 
his  Interest  to  the  real  estate  Involved,  and 
It  further  appearing  that,  in  order  for  said 
appellant  to  obtain  the  relief  sought  In  this 
appeal,  It  was  necessary  for  him  to  have  cer- 
tified to  this  court  the  transcript  of  all  pro- 
ceedings of  the  lower  court,  it  Is  therefore 
ordered  that  appellees'  motion  to  modify  the 
judgment  and  retax  the  costs  herein  be,  and 
the  same  is  hereby,  overruled,  at  their  costs. 


.  (MS  Ind.  a» 
BBATTT  V.  COBLBL 
(Supreme  Court  of  Indiana.     Oct.  18,  1895.) 

CONTBACT  NOT  TO    PrACTICS    MkDICINS  —  IBJUUO- 

TIOH— PI.SADINO — APPSAIr— MOTIOK 

TO  DiBHISS. 

1.  Where  a  triiysiclan  contracts  with  anoth- 
er physician  to  ''retire  from  the  practice  of  med- 
icine and  surgery"  in  a  certain  city,  and  cease* 
to  practice  for  several  months,  injunction  will 
lie  to  restrain  snbsequent  practice  by  him  in 
such  city,  though  the  contract  contains  no  ex- 
press provision  against  a  resumption  of  prac- 
tice, .  or  any  provision  as  to  the  length  oi  tiia 
retirement 

2.  The  complaint  in  an  action  to  enjoin  vio- 
lation by  a  physician  of  a-  contract  not  to  orac 
tice  medldne  within  certain  territory  need  not 
show  that  the  contract  was  based  on  adequate 
consideration. 

3.  In  an  action  to  enjoin  a  physician  from 
practicing  in  a  certain  dtyr- where  the  com- 
plaint set  np  a  contract  not  to  practice,  in  con- 
sideration of  the  purchase  by  plaintilf  of  de- 
fendant's residence  for  a  certain  sum,  an  an- 
swer averring  that  at  the  time  the  contract 
was  made  defendant  was  not  the  owner  of  sndt 
residence,  that  it  belonged  to  defendant's  wife, 
and  that  defendant  did  not  receive  the  consid- 
eration paid  for  the  deed.  Is  insufficient  as  a 
plea  of  want  of  consideration. 

4.  The  fact  that  pending  appeal  by  a  physi- 
cian in  an  action  to  restrain  another  physician 
from  practicing  in  a  certain  city  appellant  mov- 
ed to  another  dty,  is  no  ground  for  dismissing 
the  appeal,  where  it  appears  that  the  two  cities 
are  In  neighboring  counties,  and  appellant  has 
also  retained  his  practice  in  the  former  dty. 

Appeal  from  circuit  court,  Owen  county; 
James  H.  Jordan,  Judge. 

Action  by  William  H.  Beatty  against  Jacob 
Coble  for  an  Injunction.  From  an  order  over- 
ruling a  demurrer  to  the  answer,  and  from  a 
judgment  for  defendant,  plalntllC  appeals. 
Reversed. 

Fowler  &  Spangler,  for  appelant.  Willis 
Hickam,  for  appellee. 

McOABB,  J.  The  appellant  and  appellee 
are  practicing  physicians  and  surgeons.  The 
appellant  sued  the  appellee  to  enjoin  him  fran 
a  violation  ctf  the  following  contract:  "Spen- 
cer, Indiana,  Nov.  2,  1891.    Whereas,  I  am 


Digitized  by 


Google 


IA«.) 


BBAT1?!r '«.  costs. 


tol 


contemplailng  rtemovtng  from  Spencer,  and' 
whereas,  WlUUtm  H.  Beatty,  a  practicing  phy- 
sician of  Morgan  county,  is  desirous  of  locat- 
ing In  Spencer,  Indiana:  Now,  therefore.  In 
consideration  of  the  purchase  of  my  property 
by  Bald  William  H.  Beatty,  I  hereby  agree 
that  within  a  reasonable  time,  and  as  soon  as 
I  can  arrauge  my  business  and  conveniently 
leave  my  said  field  of  practice,  I  will  retire 
from  the  practice  of  medicine  and  surgery  at 
Spencer,  Indiana.  Jacob  Coble."  There  was 
a  demurrer  to  the  second  paragraph  of  the  an- 
swer, for  want  of  sufficient  facta,  overruled. 
A  trial  of  the  imvUea  formed  resulted  in  a  find- 
ing and  judgment  for  the  defendant  over  ap- 
pellant's motion  for  a  new  trial.  Error  Is  as- 
signed on  the  action  of  the  court  in  overrul- 
ing said  demurrer  and  in  overruling  the  mo- 
tion for  a  new  trial.  The  sufficiency  of  the 
complaint  is  called  In  question  by  the  appellee, 
as  he  may,  in  his  defense  of  the  ruling  on  the 
demurrer  to  the  second  paragraph  of  the  an- 
swer, as  a  bad  answer  is  good  enough  for  a 
bad  complaint  Appellee  also  questions  the 
sufficiency  of  the  complaint  by  assigning  for 
cross  error  that  the  circuit  court  erred  in  over- 
rallng  a  demurrer  thereto  for  want  of  suffi- 
cient facts. 

The  material  facts  alleged  in  the  complaint 
are:  That  both  parties  were  practicing  pliysl- 
clans  and  surgeons,  the  defendant  in  Spencer, 
Ind.,  and  the  plaintiff  in  Mcn^an  county,  Ind. 
And  in  consideration  tliat  plaintiff  would  pur- 
chase of  said  defendant  his  residence  in  Spen- 
cer, in  Owen  county,  Ind.,  for  the  sum  of 
$1,500,  said  defendant  agreed  with  plaintiff 
that  he  would  leave  his  field  of  practice  which 
was  coextensive  with  said  coimty.  and  retire 
therefrom,  and  leave  the  same  to  the  plaintiff, 
mailing  the  written  contract  above  set  out  an 
exhibit  and  a  part  of  the  complaint  That, 
in  pursuance  of  said  agreement  be  did  pur- 
chase of  said  defendant  said  property  for 
$1,500,  and  paid  said  defendant  said  sum. 
That  said  contract  was  entered  into,  and 
said  purchase  made,  with  the  design  and  in- 
tention ot  plaintiff  engaging  in  the  practice  of 
his  profession  at  said  town  of  Spencer,  ^md  in 
the  former  field  of  practice  of  said  defend- 
ant, and  without  having  the  competition  of 
said  defendant  therein.  That  defendant  did, 
within  a  reasonable  time  thereafter,  to  wit, 
August  16,  18D2,  retire  from  his  field  of  prac- 
tice at  said  town  of  Spencer,  and  did  remove 
from  said  town  and  county  to  a  distant  part 
of  the  state.  That  plaintiff  has  ever  since 
been  engaged  in  the  practice  of  his  profession, 
and  is  now  so  engaged  in  the  former  fl^d  of 
practice  of  said  defendant  But  that  defend- 
ant wholly  disregarding  his  said  contract 
and  agreement  with  said  plaintiff,  and  in 
violation  thereof,  did,  on  February  1,  1894, 
i-emove  back  to  the  town  of  Spencer,  and 
opened  an  office,  and  has  ever  since  been  en- 
gaged in  the  practice  of  his  profession  at  said 
town  of  Spencer,  and  in  his  former  field  of 
practice.  That  such  violation  of  said  contract 
is  likely  to  and  will  result  in  great  and  irrep- 


arable damage  to  plalntfff  In  bis  ftifure  prac- 
tice, the  defendant  being  wholly  insolvent. 
That  the  plaintiff  has  duly  performed  all  the 
conditions  of  said  contract.  Prayer  for  an 
Injunction. 

The  objection  urged  to  the  complaint  is  that 
the  contract  on  which  it  Is  founded  contains 
no  express  provision  that  the  appellee  shall 
not  afterwards  resume  his  practice  as  former- 
ly. Appellee's  counsel  cite  us  to  many  au- 
thorities In  support  of  this  objection,  the  sub- 
stance of  all  of  which  is  summed  up  in  one 
of  them,  namely.  High,  InJ.  §  1169.  It  is  there 
said:  "Some  confiict  of  authority  exists  upon 
the  question  whether,  in  the  absence  of  an 
express  agreement  against  resuming  business 
in  a  given  locality  upon  the  sale  of  a  business 
with  Its  good  win,  equity  should  interfere  by 
injunction  to  prevent  defendant  from  so  re- 
suming. The  better  doctrine,  however,  is  that 
to  warrant  a  court  Of  equity  in  interfering  by 
lnJuncti(Hi  in  such  cases  there  must  be  an 
actual  contract,  and  the  court  will  not  Imply 
a  covenant  on  the  x>art  of  one  who  seUs  the 
good  will  of  a  trade  or  business  not  to  carry 
on  the  same  trade  or  business  in  that  locality. 
It  follows,  therefore,  that  where  one  has  sold 
the  good  will  of  bis  trade  without  any  express 
covenant  preventing  him  from  resuming  the 
trade  in  that  Ticinity,  he  vriU  not  be  enjoined 
from  resuming  It"  It  will  be  found  that  this 
principle  is  the  outgrowth  of  sales  of  stock 
in  trade  In  an  established  house  or  place  of 
business,  with  the  good  will  of  customers  in 
the  habit  of  doing  business  at  that  place.  In 
such  a  case  the  sale  of  the  stock  in  trade  and 
entire  business,  with  the  good  will  attached, 
pats  an  end  to  the  business  of  the  seller,  at 
least  for  the  time  being,  without  any  other 
agreement  or  stipulation  than  the  transfer  of 
the  property,  both  tangible  and  intangible. 
It  had  often  been  contended  that  such  a  sale 
carried  with  it  an  Implied  agreement  that  the 
seller  would  not  resume  the  same  business,  or 
again  engage  therein,  in  that  locality,  and 
thereby  take  away  from  the  purchaser  that 
which  he  bad  sold  to  him,— the  good  will  of 
the  habitual  customers  of  such  business.  It 
finally  became  settled  that  the  mere  sale  of 
the  goods,  stock  in  trade,  and  good  wHl  attach- 
ed, without  any  express  stipulation  not  to  re- 
sume or  again  engage  In  the  bnsinesB  in  that 
locality  on  part  of  the  seller,  were  not  suffi- 
cient to  warrant  a  court  of  equity  in  restrain- 
ing the  seller  from  again  engaging  in  such 
business  in  the  same  locality.  10  Am.  &  Bng. 
Enc.  lew,  945-947,  and  authorities  there  cited; 
3  Pars.  Cent  368;  Wat  Spec.  Perf.  f  35; 
Bawsom  t.  Pratt,  01  Ind.  9;  Beard  t.  Dennis, 
6  Ind.  203;  High,  mj.  H  1168,  1180;  Bisel  v. 
Hayes  (Ind.  Sup.)  40  N.  E.  119.  But  the  con- 
tract before  us,  aside  from  the  stipulation  in 
relation  to  leaving  and  retiring  from  appel- 
lee's field  of  practice,  caused  no  interruption 
of  his  business,  as  in  case  of  a  sale  of  an  en- 
tire stock  in  trade.  That  contract  must  be 
construed  or  interpreted  from  the  language 
employed  therein,  and  from  the  circumstances 


Digitized  by 


Ljoogle 


NOSTHBASTBBN  BBPCMtTBB,  VoL  4L 


(fff^t, 


nuTotmdbic  the  contracting  parties,  and  tbos 
get  at  their  intention  as  expressed  In  tbe  In- 
strument It  Is  conceded  by  the  appellee  that 
the  express  stipulation  of  the  contract  requir- 
ed him  to  retire  from  the  practice  at  Spencer. 
But  he  thinks  a  good-faith  retirement  for  a 
year  and  a  half  was  a  suflBclent  compliance 
with  that  stipulation.  So  tliat  both  parties 
construe  the  contract  to  be  and  contain  an 
express  agreement  by  appellee  to  leave  and 
retire  from  that  field  of  practice.  The  plain 
meaning  and  import  of  that  is  that  the  appel- 
lee agrees  not  to  engage  in  the  practice  in  that 
field,  without  limitation  as  to  time.  Penn- 
aylTanla  C!o.  ▼.  Dolan,6  Ind.  App.  109,  32  N.  B. 
802.  Tbe  want  of  such  definite  limit  is  no  ob- 
jection to  such  a  contract  Eisel  y.  Hayes, 
supra.  If  that  express  stipulation  Is  complied 
with  by  a  good-faith  retirement  for  eighteen 
mouths,  then  it  would  be  complied  with  by 
one  month's  retirement  and.  If  one  montli, 
then  one  day,  or  even  a  shorter  period.  So 
that  it  is  clear  that  such  a  construction  de- 
stroys the  stipulation  entirely,  and  defeats  the 
expectation  and  Intent  of  both  parties.  Con- 
tracts should  be  so  construed  as  to  uphold 
rather  than  defeat  them.  Irwin  v.  Kllbum, 
lOi  Ind.  U3,  3  N.  B.  650.  The  stipulation 
here  means  that  the  appellee  will  not  practice 
his  precession  tn  the  territory  named.  Such 
ccntracts  have  been  uniformly  enforced  by 
Injunction.  Cools  t.  Johnson,  47  Conn.  175; 
Mallan  y.  May,  11  Mees.  &  W.  653;  CJark  y. 
Crosby,  37  Vt  188;  Smalley  y.  Greene,  62 
Iowa,  241,  3  N.  W.  78;  10  Am.  &  Eng.  Enc. 
Law,  945,  946,  and  authorities  there  cited.  It 
Is  contended  that  the  complaint  Is  bad  be- 
cause it  does  not  disclose  an  adequate  con- 
sideratlop.  It  seems  to  be  the  settled  law 
DOW  in  such  cases  that  the  adequacy  of  tbe 
consideration  will  not  be  Inquired  into.  It  is 
sufilcient  If  some  legal  consideration  appears. 
Duffy  y.  Shockcy,  11  Ind.  70;  22  Am.  Law 
Bey.  887,  888,  and  authorities  there  cited; 
Eisel  y.  Hayes,  supra;  Greenh.  Fub.  PoL  718, 
719,  and  authorities  cited.  The  complaint  was 
therefore  sufficient 

Tbe  material  facts  alleged  In  the  second  par- 
agraph of  the  answer  are  tliat  the  i^pellee, 
at  the  making  of  said  contract  was  not  the 
owner  of  the  property  conveyed  to  the  plain- 
tiff, but  the  same  was  the  sole  and  separate 
property  of  defendant's  wife.  Marietta  Coble, 
which  was  built  for  and  used  as  a  residence, 
and  not  a  physician's  office;,  and  no  part  of 
the  consideration  for  said  conveyance  was  ev- 
er received  by  defendant  and  that  no  consid- 
eration ever  passed  between  plaintiff  and  de- 
fendant for  the  execution  of  the  agreement 
sued  oo.  This  pleading  does  not  state  facts 
enough  to  show  a  want  of  consideration,  for 
which  it  was  evidently  and  confessedly  plead- 
ed. Laundry  Co.  v.  Lockwood  (Ind.  Sup.)  40  N. 
B.  677,  and  authorities  there  cited.  A  motion 
is  made  to  dismiss  this  appeal  on  the  ground, 
made  to  apiiear  in  affidavits,  that  since  the 
appeal  was  taken  the  appellant  has  located 
in  the  town  of  Worthington,  in  Green  county. 


to  practice  his  profession,  which  reaches  in- 
to portions  of  Owen  county,  tbe  appellee's  f or^ 
mer  field  of  practice,  in  which  parts  appellant 
still  continues  to  practice.  These  facts  do 
not  deprive  the  appellant  of  the  right  to  con- 
tinue to  prosecute  his  appeal.  No  authority 
is  cited  to  support  the  motion,  and  we  know 
of  none.  The  circuit  court  erred  in  overrul- 
ing the  demurrer  to  said  answer.  The  Judg- 
ment is  reversed,  with  instructions  to  sus- 
tain the  demurrer  to  the  second  paragraph  of 
the  answer. 

JOBDAN,  J„  took  no  part  In  this  decision. 
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HARLESS  v.  HARLESS  et  al.  i 

(Snpreme  Court  «f  Indiana.     Oct  16,  1805.) 

COUPBTBKCT    or    BviDSVOS  —  Privileobd    Com- 
MUXICATIONg — OBJIOTIOITS  TO  EVIDEKOB. 

1.  The  fact  thot  a  husband  in  a  party  de- 
fendant to  0  suit  by  bis  wife  to  enforce  a  lien 
for  taxes  paid  under  a  void  tax  deed  does  not 
render  inadmisgible  evidence  of  an  agreement 
made  by  him  as  her  agent  with  the  holder  of  the 
legal  title,  by  which  aiie  was  to  receive  the  rents 
and  orofits.  and  out  of  them  repay  sums  i>aid  by 
her  for  the  tax  deed  and  other  taxes. 

2.  An  answer  by  a  witness,  responsive  to 
a  question  put  to  him,  cannot  I>e  objected  to  by 
the  questioDer. 

3.  Under  Bums'  Bev.  St  1894,  |  505  (Bev. 
St  1881,  8  497),  making  confidential  communica- 
tions between  attorney  and  client  privileged  mat* 
ter,  the  fact  that  the  relation  of  attorney  and 
client  once  existed  does  not  preclude  sndi  attor- 
ney from  giving  evidence  of  nonprofessional 
communications  dubeeqnently  made  to  him  by 
such  client. 

4.  Where  the  objections  on  which  a  motion 
to  strike  oat  all  the  evidence  given  by  a  witness 
do  not  cover  the  entire  evidence,  the  motion  is 
properly  denied. 

Appeal  from  circuit  court  Madison  county; 
Alfred  Ellison,  Judge. 

Action  by  Elizabeth  Barless  against  Wesley 
HarlesB  and  others  to  recover  taxes  paid  un- 
der a  void  tax  deed.  From  a  Judgment  for 
defendants,  plaintiff  appeals.    Affirmed. 

Diven  &  McMahan,  for  appellant  F.  B. 
Faster,  tta  appelleesi 

McCABE,  J.  The  appellant  sued  tbe  appel- 
lees in  a  complaint  of  two  paragraphs  to  quiet 
her  title  to  ceitaln  real  estate  in  Madison 
county.  The  Istiues  formed  upon  the  com- 
plaint and  a  cross  complaint  were  tried  by 
the  court  resulting  in  a  finding  and  Judg- 
ment for  the  defendants  over  a  motion  for  a 
new  trial  Overruling  the  motion  for  a  new 
trial  is  the  only  error  assigned  here,  nie  er- 
rors complained  of  In  the  motion  tor  a  new 
trial  are  that  the  finding  is  contrary  to  law 
and  tbe  evidence,  and  is  not  sustained  by  suf- 
ficient evidence,  and  tliat  the  court  erred  in 
"permitting  Hairy  O.  Byan,  a  witness  for 
the  defendant  to  testify,  over  objection  of 
plaintiff,  as  to  a  conversation  he  had  with 
Adam  Harless  *  *  *  in  tbe  absence  of  the 
plaintiff,  and  while  said  Byan  was  attcH-ney 
fur  said  Harless,  and  oonsidetjng  matters  and 

1  Rehearlog  denied. 
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things  aboot  Trblcb  be  was  consulted  u  an 
attorney  by  said  Harless.  *  •  •"  The  ap- 
pellant was  the  bolAet  of  a  tax  deed  to  the 
land  In  controversy,  she  being  the  wife  of 
Adam  Harless.  The  sole  object  of  the  salt 
was  to  enforce  the  lien  In  her  favor  for  the 
taxes  for  which  the  land  had  been  sold,  and 
subsequent  taxes  paid  by  her  while  she  held 
the  tax  certificate  and  deed,  the  tax  title  be- 
ing CMifessedly  Invalid.  The  land  was  owned 
by  one  Wesley  Harless,  a  brother  of  appel- 
lant's husband,  Adam  Harless.  Wesley  had 
been  adjudged  a  person  of  unsound  mind  by 
said  circuit  court.  Wesley's  estate  In  the 
lands  was  for  and  during  bis  life,  with  re- 
mainder over  to  his  children,  or  the  survivors 
of  them.  He  had  been  married  and  divorced, 
having  three  children  by  the  marriage,  one 
of  which  <mly  survives.  That  was  Evan  Har- 
less, an  Infant  defendant  In  this  action.  In 
the  divorce  proceedings  there  was  a  Judgment 
for  alimony  against  Weal^,  upon  which  his 
Interest  In  the  land  was  sold  to  his  dlvwced 
wife,  and,  she  having  assigned  the  certif- 
icate to  the  defendant  Daniel  P.  Brlcker,  and 
the  land  not  having  been  redeemed  at  the 
expiration  of  one  year  from  said  sheriff's  sale, 
a  sberMTs  deed  was  executed  to  said  Brlcker. 

The  only  controversy  here  Is  whether  the 
evidence  Justified  the  court  In  finding  against 
the  plaintiff  as  to  the  existence  of  her  claim 
and  lien  for  taxes.  There  is  no  dispute  about 
the  fact  that  she  held  a  tax  title,  and  that  it 
was  Invalid,  and  that  she  had  paid  subsequent 
taxes  on.  the  land.  But  the  theory  of  the 
defense  as  to  such  lien  for  taxes  is  that  ap- 
pellant had  possession  and  the  rents.  Issues, 
and  profits  lor  several  years,  which  were  more 
than  all  that  was  due  her  on  account  ol  such 
taxes,  penalty,  Interest,  and  costs.  On  the 
other  hand,  it  Is  claimed  on  her  behalf  that 
she  was  not  to  possession,  and  did  not  receive 
any  of  the  rents.  Issues,  and  profits  at  all. 
The  report  of  the  evidence  by  the  official  ste- 
nographa'  as  Incorporated  in  the  bill  of  ex- 
ceptions la  very  Imperfect,  and  very  much 
confused.  The  deaee  assumes  to  declare  a 
deed  by  Wesley  to  Andrew  H.  Harless,  son 
of  appellant,  and  Adam  Harless,  void,  and  a 
mortgage  by  said  Wesley  to  one  Samuel  Har- 
less void,  which  are  not  embraced  In  the  evi- 
dence. Bat  no  question  is  inade  about  these 
instmments.  Andrew  M.  Harless  was  sin- 
gle, and  only  aboilt  20  years  of  age,  when  his 
motber  got  her  tax  title,  and  lived  with  his 
parents.  The  appellant  testified  that  he  (bee 
son)  had  a  deed  for  the  land,  and  took  the 
rents,  and  that  she  did  not  get  any  of  them. 
But  there  was  evidence  from  which  the  court 
might  have  reasonably  and  logically  Inferred 
that  it  had  been  agreed  that  Andrew  M.  was 
to  apply  the  rents  to  the  payment  of  his  moth- 
er's tax  Men,  and  that  he  and  his  father,  Adam, 
received  more  than  enough  to  discharge  the 
same,  and  that  his  said  father,  husband  of 
the  appelant,  acted  as  her  agent  in  the  mat- 
ter. 

The  following  question  by  the  appellees  to 
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their  witness  wa«  asked:  "Statei  Mr.  Ryan, 
what  was  said  and  done  there.  A  Well,  as 
I  stated,  Wesley  Harless  and  Adam  Harless 
came  there  [to  his  office],  and  I  am  not  sure, 
but  I  think,  Andrew  M.  Harless,  the  grantee 
of  the  deed.  They  came  there  for  the  purpose 
of  fixing  up  the  title  to  the  land.  They  agreed 
between  themselves  there  that  the  land  was 
to  be  deeded,  as  I  remember,  to  Andrew  M. 
Harless;  and  there  was  to  be  a  written  con- 
tract made  between  Wesley  Harless  and  ei- 
ther Adam  or  the  wife,  Mrs.  Elizabeth  Har- 
less,—I  don't  remember  which,— by  which  they 
were  to  take  the  land,  and  out  of  the  pro- 
ceeds of  the  farm  reimburse  Mrs.  Elizabeth 
Harless."  In  answer  to  another  qnestlon  the 
same  witness  stated:  "The  land  was  convey- 
ed to  Andrew  M.  Harless  with  the  under- 
standing that  the  Income  and  profits  arising 
from  the  farm  would  be  applied  for  payment 
of  the  taxes  to  reimburse  Elizabeth  Harless, 
and  to  pay  the  accruing  taxes."  There  was 
other  evidence  from  which  It  might  have  been 
fairly  inferred  that  the  appellant  consented  to 
this  arrangement,  and  either  got  the  rents 
from  her  son,  or  allowed  him  to  keep  them  as 
a  gift  Such  rents  are  shown  to  be  of  much 
greater  value  than  the  appellant's  claim  for 
taxes.  It  is  true,  the  appellant  denies  in  her 
testimony  that  she  ever  had  possession  or  re- 
ceived any  of  the  rents;,  But  we  cannot 
weigh  conflicting  evidence^  and  determine 
where  the  preponderance  is.  Aside  from  the 
testimony  of  appellant  and  her  husband,  there 
is  sufficient  evidence  to  warrant  the  court  in 
drawing  the  info-ence  that  the  rents  passed 
mider  appellant's  control  In  an  amount  more 
than  sufficient  to  pay  her  claim  for  taxes.  The 
foregoing  conversation  detailed  by  the  wit- 
ness Ryan  was  objected  to  by  the  plaintiffs 
attorney  as  follows:  "We  object  to  it  on  the 
part  of  Adam  HarlesS,  because  he  is  made  a 
defendant  here.  •  •  •  We  further  object 
on  the  part  of  the  plaintiff  because  Mrs.  Har- 
less wasn't  present.  Court:  Do  you  know 
for  whom  Mr.  Adam  Harless  was  acting  in 
that  matter?  A.  Adam  acted  for  his  wife  In 
all  of  these  mattos,  as  far  as  that  is  con- 
cerned. Q.  Was  he  acting  at  that  time  for  his 
wife?  A.  My  impression  is— my  recollection 
is— he  was.  He  was  buying  this  certificate 
[the  certificate  of  tax  sale]  fof  her."  There 
was  no  available  error  In  overruling  the  ob- 
jection on  the  ground  that  Adam  was  a  de- 
fendant. These  were  not  self-serving  declara- 
tions. It  was  but  evidence  of  a  contract  made 
between  Wesley,  Andrew  M.,  and  Adam  Har- 
less for  the  benefit  of  Elizabeth  Harless, 
Adam's  wife,  not  binding  on  her  unless  her 
husband  was  authorized  to  act  for  her,  or 
unless  she  afterwards  ratified  his  acts.  On 
cross-examination  the  witness  Ryan  was  ask- 
ed: "Who  did  you  learn  it  from?"  (that  he 
was  acting  for  his  wife).  He  answered,  -"If 
I  learned  it,  I  learned  it  from  the  parties 
there."  Appellant's  attorney  then  said:  "I 
object  It  isn't  competent  to  prove  agency. 
Mrs.  Harless  wasn't  there."    To  say  the  least 
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of  It,  tb!s  objection  la  sq  tp'deflnite  as  to  ren- 
der it  Impossible  for  the'  trial  court  to  know 
what  to  do  with  It  It  was  an  objection  to 
the  answer  of  the  witness  to  a  question  put 
to  the  witness  by  the  objector.  The  answer 
was  re8i>onslTe  to  the  question,  and  was  much 
more  Intelligible  than  the  objection.  It  does 
not  He  In  the  mouth  of  a  party  to  object  to 
an  answer  which  he  himself  calls  for.  Be- 
fore the  witness  proceeded  to  state  what  had 
occurred  In  his  office  between  Wesley,  Andrew 
M.,  and  Adam  Harless,  the  plaintiff's  counsel 
asked  him  certain  questions,  which,  together 
with  his  answers,  are  as  follows:  "But  were 
you  acting  for  Adam  Harless?  A.  Well,  I 
don't  know  hardly  how  to  explain  that.  They 
came  there  to  make  a  transaction,  or  to  make 
some  disposition  of  this  real  estate.  Q. 
Hadn't  yon  been  Adam  ECarless'  attorney  In 
litigations  before  this?  A.  I  had  been  his  at- 
twney;  that  Is,  In  other  litigations.  Q.  With 
reference  to  this  same  matter,  bad  you  not 
been  his  attorney?  A.  I  think  it  is  possible. 
Adam  Harless  talked  to  me  about  the  pur- 
chase of  the  tax  certificate  •  *  *  either  on 
that  day  or  other  days.  I  suppose  it  was  talk- 
ed of  tbongh  on  that  day."  Now,  these  ques- 
tions were  asked  by  the  plaintiffs  attorney, 
and  their  answers  were  objected  to  by  her 
attorney  on  behalf  of  Adam  Harless  because 
Adam  was  made  a  defendant,  and  on  the  part 
of  the  idaintlS  because  Mrs.  Harless  was  not 
present  These  objections  fall  under  the  same 
condemnation  to  which  those  already  men- 
tioned are  subject  The  questions  were  ask- 
ed by  the  objector.  The  answers  were  re- 
sponsive to  the  questions  put  to  the  witness. 
If  the  learned  counsel  did  not  desire  answers 
to  tbe  questions,  he  should  have  refrained 
from  asking  tbem,  or  have  withdrawn  them. 
The  objection  did  not  admonish  the  court  of 
any  misstep  it  had  taken,  so  as  to  correct  It. 
In  fact,  the  court  had  notlilng  whatever  to  do 
with  the  production  of  the  answers  to  wlilch 
objection  was  made  That  was  wholly  owing 
to  the  fault  of  appellant's  counsel.  If  these 
answers,  in  the  opinion  of  counsel,  revealed 
that  any  part  of  tbe  testimony  of  the  witness 
was  incompetent,  and  which  had  not  before 
appeared  In  his  testimony,  the  proper  remedy 
was  to  move  to  strike  out  such  parts  of  bis 
testimony  as  were  thus  shown  to  be  Incom- 
petent Counsel  afterwards  did  make  a  mo- 
tion to  strike  out  as  follows:  "I  now  move 
to  strike  out  all  the  gentleman's  testimony  In 
tbe  matter,  for  the  reason  It  Is  sought  to 
charge  plaintiff  In  her  absence,  that  her  pres- 
ence had  no  connection  with  It,  and  witness 
details  conversations  had  while  acting  as  at- 
torney for  Adam  Harleas."  Tills  last  objec- 
tion Is  very  vague  and  Indefinite.  The  fact 
tliat  tbe  relation  of  attorney  and  client  has 
once  existed  between  a  witness  and  a  party 
does  not  disqualify  such  witness  to  testify  as 
to  tbe  statements  or  declarations  of  sacb  par- 


ty «>  long  as  It  Is  not  proposed  to  prove  by 
sucb  witness  confidential  communications 
made  to  such  witness  In  tbe  course  of  his  pro- 
fessional business.  Bums'  Rev.  St  1894,  i  S(K} 
(Rev.  St  1881,  {  497),  and  cases  there  cited. 
Besides,  there  Is  no  communication  made  to 
the  witness  by  Adam  HarleSs,  whether  cmi- 
fldentlal  or  otherwise,  that  Is  testified  to  by 
such  witness.  Ibe  court  rightly  overruled 
this  motion.  If  It  be  conceded  that  certain 
parts  of  tbe  witness'  testimony  were  subject 
to  the  objections  made,  because  there  were 
parts  of  his  testimony  to  which  such  objec- 
tions did  not  apply  at  all;  for  Instance,  that 
part  relating  to  the  agreement  made  between 
Wesley,  Andrew  M.,  and  Adam  Harless  there 
that  day.  The  motion  asked  the  court  to 
strike  out  all  the  testimony  of  the  witness. 
The  court  ^d  not  err  In  overruling  the  mo- 
tion for  a  new  triaL  Judgment  affirmed,  but 
we  do  not  mean  to  affirm  tbe  judgment  for 
$300  in  favor  of  the  guardian  ad  litem  against 
the  infant  defendant  Evan  Harless,  or  to  rec- 
ognize its  validity  by  this  decision. 


(141  Ind.  33) 

GOWBSN  et  al.  v.  GILSON  et  at 

(Supreme  Court  of  Indiana.     Oct.  18,  1805.) 

PlEADISO— AMKSDM«ItT— EfTEOT. 

The  filing  of  an  amended  complaint  aft- 
er a  demurrer  to  the  original  has  been  sustained 
waives  any  error  in  the  niling. 

Appeal  from  circuit  court,  LAwrence  eonn- 
ty;  F.  B.  Bnsklrk,  Special  Judge. 

Action  by  Oeorge  D.  Qowen  and  another 
against  John  W.  Gilson  and  another.  From 
an  order  sustaining  a  demnrrer  to  tlie  com- 
plaint, plaintiffs  appeal.    Affirmed. 

Duncan  &  Batman  and  Z.  A.  Zarlng.  for 
appellants. 

HACKNET,  J.  The  only  assignment  of  er- 
ror in  this  case  Is  upon  tbe  action  of  the  low- 
er court  In  sustaining  the  appellees'  demur- 
rer to  tbe  appellants'  complaint  The  record 
discloses  that  after  tbe  ruling  upon  demurrer 
to  the  complaint  tbe  appellants  filed  an 
amended  complaint  upon  which  further  steps 
were  taken.  That  the  filing  of  an  amended 
pleading  takes  out  of  the  record  the  original 
pleading,  and  waives  any  error  in  the  mling 
upon  such  original  pleading,  Is  well  settled. 
Kennedy  v.  Anderson,  98  Ind.  161;  Conley  v. 
Dibber,  01  Ind.  413;  State  v.  Hay,  88  Ind. 
274;  Barghoff  v.  McDonald,  87  Ind.  549;  Esb- 
elman  v.  Snyder,  82  Ind.  498;  Miles  v.  Bu- 
chanan, 36  Ind.  400;  Johnson  v.  Conklln,  119 
Ind.  100,  21  N.  E.  462;  Earp  t.  Commission- 
ers, 36  Ind.  470;  Aiken  v.  Bruen,  21  Ind.  137; 
Patrick  V.  Jones,  Id.  249;  Elliott,  Ai^.  Proc. 
§§  595,  683.  The  record  presenting  no  avail- 
able error,  the  Judgment  of  tbe  circuit  court 
is  affirmed. 
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SMITH  T.  STATE. 
(Snpreme  Ootirt  of  Indian*.    Oct  16,  IBM.} 
OMnnnTJtT   or  WrrKssa  —  Isstbuotiohs  — 

MANBLAOOBTBli. 

1.  An  Instruction  'that,  if  the  jury  believed 
that  any  witness  had  made  statements  out  of 
court  materially  different  from  those  made  by 
him  on  the  stand,  "then  the  jury  are  instructed 
*  *  *  that  these  facts  tend  to  impeach  either 
the  recollection  or  the  truthfulness  of  the  wit- 
ness, and  the  Jury  should  consider  these  facts 
in  estimating  the  weight  which  ought  to  be  giv- 
en to  his  or  her  testimony,"  etc.,  does  not  in- 
vade the  province  of  the  jury,  as  to  the  weight 
to  be  given  to  evidence. 

2.  When  the  court  has  given  full  instruc- 
tions. It  is  not  necessary  to  instruct  upon  each 
separate  item  of  evidence,  or  to  direct  the  jury 
to  determine  between  the  different  theories  of 
the  state  and  the  accused. 

3.  In  the  absence  of  exceptional  eircnm- 
stances,  a  person  is  not  justified  in  repelling  a 
blow  with  the  fist  by  stabbing  his  assailant. 

Appeal  from  circnlt  court;  Marlon  county; 
Frank  J.  F.  McOray,  Judge. 

Winifred  B.  Smith  was  convicted  of  man- 
slaughter, and  appeals.    Affirmed. 

McGullongb  &  Spaan,  Tan  Vorhls  &  Spen- 
cer, and  Duncan  &  Smltb,  for  appellant 
Wm.  A.  Ketcham,  Atty.  Gen.,  John  B.  Elam, 
and  Chas.  S.  Wlltsle,  for  the  State. 

HOWARD,  O.  J.  The  appellant  was  Indict- 
ed for  murder  in  the  first  degree,  for  the 
killing  of  Western  B.  Thomas.  On  the  trial 
he  was  found  guilty  of  manslaughter,  and 
was  sentenced  to  Imprisonment  in  the  state 
prison  for  18  years.  The  only  error  assigned 
on  this  appeal  Is  the  overruling  of  the  mo- 
tion for  a  new  trial. 

Under  this  assignment,  it  Is  first  contended 
that  the  court  erred  In  giving  to  the  jury, 
of  its  own  motion,  instruction  No.  20.  The 
Instruction  reads  as  follows:  "If  yon  believe 
from  the  evidence  that  any  witness,  before 
testifying  in  this  case,  has  made  any  state- 
ments out  of  court,  concerning  any  of  the 
material  matters,  materially  dlfTerent  and  at 
variance  with  what  he  or  she  has  stated  on 
the  witness  stand,  then  the  Jury  are  instruct- 
ed by  the  court  that  these  facts  tend  to  im- 
peach either  the  recollection  or  the  truth- 
fulness of  the  witness,  and  the  jury  should 
consider  these  facts  In  estimating  the  weight 
which  ought  to  be  given  to  his  or  her  tes- 
timony; and.  If  the  jury  believe  from  the 
evidence  that  the  moral  character  of  any 
witness  or  witnesses  has  been  successfully 
Impeached  on  this  trial,  then  that  fact 
should  also  be  taken  into  consideration  In  es- 
timating the  weight  which  ought  to  be  giv- 
en to  the  testimony  of  such  witness  or  wit- 
nesses." It  is  objected  tliat  "in  giving  the 
first  part  of  the  Instruction  the  court  clearly 
Invaded  the  province  of  the  Jury,  as  to  the 
weight  to  be  given  to  evidence,  by  telling  the 
jurors,  as  a  matter  of  law,  what  certain  evi- 
dence tended  to  prove."  And-  a  dictum  is 
quoted  from  Quetlg  v.  State,  63  Ind.,  at  page 
282,    to    the   effect   tliat:   "What   evidence 


proves,  or  tends  to  prsve,  after  It  has. gone 
to  the  jury.  Is  a  question  solely  for  the  jury 
to  decide.  It  is  errtw  for  the  court  to  intw- 
fere  with  their  decision  upon  the  weight  of 
evidence  by  an  instruction."  In  the  Guetlg 
Case  there  was  evidence  introduced  at  tlie 
trial  which  tended  to  prove  that  the  appel- 
lant was  subject  to  attacks  of  epilepsy. 
There  was  in  that  case,  also,  evidence  tend- 
ing to  show  that  epilepsy  is  a  disease  which 
tends  to  produce  insanity.  The  insanity  of 
the  appellant  was  urged  as  his  main  de- 
fense. Under  these  circumstances,  the  court 
Instructed  the  Jury  in  that  case  that  "this 
evidence  would  not  be  sufficient  to  raise  a 
reasonable  doubt  of  [appellant's]  sanity  at 
the  time  of  the  alleged  commission  of  the 
homicide."  The  instruction  was  condemned 
by  this  court  "because  it  directly  states  that 
certain  evidence,  which  is  legitimately  be- 
fore the  Jury,  Is  not  sufficient  to  prove  a  cer- 
tain fact,  or  to  raise  a  reasonable  doubt  of  s 
certain  fact"  There  can  be  no  question  that 
the  ruling  so  made,,  was  correct  The  in- 
struction directly  charged  the  Jury  as  to 
what  weight  they  should  give,  to  the  evi- 
dence. That  la  a  matter  exclusively  within 
the  province  of  the  Jury.  The  decision  in 
that  case,  however,  goes  no  further,  and  we 
do  not  think  it  Is  authority  on  the  point 
now  bef(»e  us.  The  evidence  referred  to  In 
the  Instruction  In  the  case  at  bar  was  con- 
cerning statements  made  by  a  witness,  out  of 
court  mateiiaUy  dUTerent  from  those  made 
by  the  witness  In  court  As  to  such  evidence 
of  statements  made  out  of  court  the  words 
objected  to  In  the  Instruction  are,  "The  jury 
are  Instructed  by  the  court  that  these  facts 
tend  to  Imp^ch  either  the  recollection  or 
the  truthfulness  of  the  witness,  and  the  Jury 
should  consider  these  facts  In  estimatlug'  the 
weight  which  ought  to  be  given  to  his  or 
her  testimony."  We  think  the  plain  intent 
of  this  clause  of  the  Instruction  was  to  In- 
form the  Jury  as  to  the  character  or  ten- 
dency of  the  evidence  In  question,  namely, 
that  It  was  impeaching;  In  other  words,  that 
Its  introduction  was  allowed  because  it  tend- 
ed to  impeach  the  witness,  and  not  because 
it  tended  to  establish  any  issue  in  the  case. 
The  manifest  purpose  of  the  Instruction  was, 
therefore,  to  point  out  the  nature  of  the  evi- 
dence, and  to  limit  the  consideration  to 
which  It  was  entitled  by  the  Jury.  This  was 
strictly  the  province  of  the  court  Indeed, 
the  court  in  the  very  act  of  permitting  the 
introduction  of  any  item  of  evidence,  must 
of  necessity,  pass  upon  Its  tendency.  If  the 
evidence  ofTered  does  not  tend  to  prove  any 
material  Issue  In  the  case,  or  to  Impeach  a 
witness,  or  to  serve  any  other  legitimate 
purpose  of  the  trial,  the  court  must  exclude 
it  This  is  not  weighing  the  evidence,  but 
it  Is  passing  Judgment  upon  the  tendency, 
character,  or  purpose  of  the  evidence.  While 
the  Jury  are  the  sole  Judges  of  the  facts,  and 
also  have  the  right,  In  criminal  cases,  to  de- 
termine the  law  (clause  S,  t  1892,  Bev.  St 
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18M:  section  1823,  Rev.  St  1881),  yet,  by 
the  same  statute,  It  Is  required  that  the 
court  charge  the  Jury  as  to  the  law,  and  also 
that  "In  charging  the  Jury  he  must  state  to 
them  all  matters  of  law  which  are  neces- 
sary for  their  Information  In  giving  their 
verdict"  It  was  certainly  necessary  for  the 
Information  of  the  jury  that  they  should  be 
told  the  nature  of  the  testimony  referred  to, 
namely,  that  It  was  Impeaching;  that  It  was 
not  Introduced  to  prove  any  issue  In  the  case, 
but  solely  tended  "to  Impeach  either  the  rec- 
ollection or  the  truthfulness  of  the  witness." 
Otherwise,  and  had  the  Instruction  not  been 
80  given,  the  Jury  might  have  thought  It 
their  duty  to  apply  the  evidence  to  the  Issues 
In  the  case.  It  was  thus  in  the  interest  of 
appellant  himself,  as  well  as  of  the  state,  that 
the  Jury  should  be  Informed  that  the  ten- 
dency or  purpose  of  such  evidence  was  sole- 
ly to  discredit  A  witness,  and  not  to  estab- 
lish any  issne  either  for  or  against  either 
party. 

It  Is  also  claimed  to  be  error  that  the  court 
charged  that  "the  Jury  should  consider"  the 
Impeaching  evidence  Introduced,  In  estimat- 
ing the  weight  Which  ought  to  be  given  to 
the  testimony  of  a  witness,  and  should  also, 
for  the  same  purpose,  take  Into  considera- 
tion the  fact  If  they  should  so  find  It  that 
the  moral  character  of  any  witness  had  been 
successfully  Impeached.  We  do  not  think 
that  In  malilng  this  charge  the  court  Invaded 
the  province  of  the  Jury.  It  cannot  be  doubt- 
ed that  under  the  law  it  Is  the  duty  of  the 
Jury  to  consider  all  evidence  Introduced  on 
the  trial,  and  not  withdrawn  by  the  court 
The  evidence  Is  Introduced  for  that  very  pur- 
pose, namely,  that  It  may  be  considered  for 
what  It  Is  worth.  What  weight  If  any,  the 
jury  may  give  to  any  Item  of  evidence,  is 
for  them  to  say.  But  they  are  not  Justified 
In  falling  to  give  consideration  to  the  evi- 
dence brought  before  them.  And  surely,  if 
It  Is  their  duty  to  consider  the  evidence,  it 
cannot  be  error  for  the  court  to  so  tell  them. 
The  very  purpose  of  the  Instructions  of  the 
court  is  to  Inform  the  Jury  of  their  duty. 
Newport  V.  State,  140  Ind.  99,  39  N.  E.  926; 
Deal  V.  State,  140  Ind.  354,  39  N.  E.  930.  It 
has  been  sometimes  said  that  the  word 
"should,"  In  such  a  charge,  Is  of  too  Impera- 
tive a  character;  that  the  expression  ought 
to  be,  "It  Is  the  duty  of."  or  "It  Is  the  prov- 
ince of  the  Jury,"  or  "The  Jury  ought  to,"  or 
"The  Jury  may,"  consider,  etc.  Lynch  v. 
Bates,  139  Ind.  206,  38  N.  E.  806.  And  we 
are  Inclined  to  think  that  It  might  be  better 
to  use  such  permissive  form,  rather  than 
the  seemingly  Imperative  word  here  used. 
It  would  be  better  that  there  should  not  be 
even  the  appearance  of  error.  Yet  It  Is  but 
a  matter  of  expression,  and  the  essential 
meaning  Is  not  changed.  In  any  of  the  forms 
used,  the  Jury  are  told  only  what  Is  their 
duty,  namely,  to  consider  the  evidence  ad- 
duced on  the  trial.  What  weight  If  any, 
ought  to  be  given  to  such  evidence,  is  for  the 


Jury  alone  to  say,  and  the  Instructlim  does 
not  trench  upon  that  right  Neither  Is  It 
true  that  the  Instruction  singles  oat  or  dis- 
credits any  witness,  or  class  of  witnesses. 
The  language  used  by  the  court  is  general  In 
form,  and  applies  to  all  the  witnesses  who 
may  be  affected  by  it  without  specifically 
pointing  out  any.  It  Is  next  insisted  that 
the  court  erred  in  refusing  to  give  Instruc- 
tion No.  17  asked  by  the  defendant,  which  Is 
as  follows:  "And  at  this  point  the  court 
Instructs  you  as  to  the  defense  set  up  by  the 
accused,— that  he  killed  Thomas  In  self-de- 
fense,—that  In  order  for  the  defendant  to  suc- 
ceed under  that  plea.  It  is  not  required  that 
the  evidence  should  satisfy  that  the  killing 
was  Justifiable  under  the  doctrine  of  self- 
defense,  as  hereinbefore  given.  Under  this 
plea  the  defendant  cannot  be  convicted  If, 
upon  the  whole  evidence,  you,  or  one  of  you, 
entertain  a  reasonable  doubt  whether  the  kill- 
ing was  not  done  under  such  circumstances  as 
rendered  It  Justifiable."  The  contention  here 
made  is  that  nowhere  Is  there  any  Instruction 
given  which  covers  the  point  covered  by  this 
instruction,  namely,  that  the  rule  of  reason- 
able doubt  applies  to  the  defense  of  self-de- 
fense. We  do  not  think  this  contention  Is 
Justified.  It  is  not  doubted  that  the  only  de- 
fense shown  in  the  record  Is  that  of  self-de- 
fense. The  time,  place,  and  circumstances 
of  the  killing  are  not  in  dispute,  nor  Is  the 
fact  that  the  killing  was  done  by  the  appel- 
lant The  sole  issue  on  the  trial  was  wheth- 
er the  killing  was  excusable  on  the  plea  of 
self-defense.  With  that  condition  of  affairs, 
we  think  the  Instructions  given  by  the  court 
fully  covered  that  here  requested.  In  two  In- 
structions (the  tenth  and  the  thirteenth)  the 
court  fully  advised  the  Jury  as  to  the  rights 
of  the  appellant  under  his  plea  of  self-defense 
—the  only  plea  made  by  blm.  In  the  elev- 
enth Instruction  the  presumption  of  Innocence 
Is  dwelt  upon,  and  the  Jury  are  admonished 
that  the  appellant  cannot  be  convicted  of  even 
the  lowest  degree  of  crime  covered  by  the  in- 
dictment until  the  evidence  satisfies  them,  and 
each  one  of  them,  of  the  existence  of  every 
Ingredient  of  the  crime  charged.  In  the 
twelfth  instruction  the  Jury  are  fully  Inform- 
ed on  the  doctrine  of  reasonable  doubt  ss  ap- 
plied to  the  case;  and  they  are  told  that  be- 
fore conviction,  they  must  be  convinced  be- 
yond a  reasonable  doubt  "by  the  evidence,  of 
whatever  class  it  may  be,  and  considering  all 
the  facts  and  circumstances  in  the  evidence 
as  a  whole."  Even  more  than  this,  the  court 
in  Its  first  Instruction,  after  stating  the  charge 
as  made  In  the  Indictment,  sets  forth  the  ap- 
pellant's defense;  making,  also,  specific  alla- 
slon  to  the  plea  of  self-defense,- the  only  ex- 
cuse urged,  or  that  could  be  urged,  by  him  for 
the  killing.  "To  this  Indictment"  says  the 
court  "the  defendant  enters  the  general  plea 
of  'not  guilty.'  Uiwn  the  Issue  thus  Joined, 
the  burden  is  upon  the  state  to  prove,  beyond 
all  reasonable  doubt  every  material  allega- 
tion of  the  indictment,— that  he  actually  kllk 
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«d  Wegtem  B.  Thomas  In  manner  and  form 
and  at  the  time  charged  In  the  Indictment, 
and  that  snch  killing  was  done  nnder  such 
circumstances  as  the  law  will  not  excuse." 
Had  the  killing  been  done  in  self-defense,  the 
law  would  have  excused  it;  and  that  the 
klUIng  was  not  so  done— liiat  such  excuse 
does  not  exist— must  be  proved  by  the  state, 
says  the  instruction,  "beyond  all  reasonable 
doubt"  We  think,  therefore,  that  the  jury 
were  in  fact  fully  informed  that  the  rule  of 
reasonable  doubt  applied  to  the  wljole  case, 
and  to  every  specific  part  of  it,  including  the 
defense  of  self-defense.  Oonsequently,  there 
was  no  error  in  refusing  to  give  instruction 
17,  as  requested. 

Complaint  is  next  made  that  the  court  re- 
fused to  give  instruction  No.  23  asked  by  the 
appellant,  and  in  which  the  facts  claimed  to 
have  been  proved  by  him,  with  the  law  ap- 
plicable thereto,  are  stated.  These  facts,  and 
the  law  claimed  to  apply  thereto^  relate  to 
appellant's  plea  of  self-def«ise.  The  court 
gave  21  carefully  prepared  instructions,  in 
which  the  Jury  were  very  fully  arid  fairly 
Informed  of  their  duty  as  to  the  whole  case, 
and  also  as  to  the  rules  of  law  applying 
thereto.  The  Instructions  relating  to  self- 
defense  were  most  favorable  to  the  appelant 
As  said  in  Koemer  v.  State,  98  Ind.  7,  "when 
the  court  has  put  the  whole  case  to  the  jury 
by  proper  and  full  instructions,  as  was  done 
in  this  case,"  it  la  not  necessary  to  instruct 
upon  each  separate  item  of  evidence,  nor  to 
direct  the  Jury  to  determine 'between  the  dif- 
ferent theories  of  the  state  and  the  accused. 
The  taxtb  instruction  given  by  the  court  was 
as  follows:  "The  defendant  insists  that  the 
killing  of  Western  B.  Thomas  was  done  in 
self-defense,  and  this  requires  tlie  court  to 
instruct  you  as  to  the  doctrine  of  self-defense. 
One  man  may  kill  another  under  such  cii^ 
cumstances  as  that  the  homldde  constitutes 
no  crime,  but  Is  Justified  by  the  law.  The 
doctrine  of  self-defense,  as  applied  by  the  ev- 
idence in  this  case,  may  be  thus  defined: 
Where  a  person,  being  without  fault,  and  is 
In  a  place  where  he  has  a  right  to  be,  so  far 
as  bis  assailant  is  concerned,  is  violently  as- 
saulted, he  may,  without  retreating,  repel 
force  by  force;  and  he  need  not  believe  that 
his  safety  requires  him  to  kill  his  adversary, 
In  order  to  give  him  right  to  make  use  of 
force  for  that  purpose.  When,  from  the  acts 
of  his  assailant,  he  believes,  and  has  reason- 
able ground  to  believe,  that  he  is  in  danger 
of  losing  his  life,  or  receiving  greet  bodily 
harm  from  his  adversary,  the  right  to  defend 
himself  from  such  danger  or  apprehended 
danger  may  be  exercised  by  him,  and  he  may 
use  it  to  any  extent  which  Is  reasonably  nec- 
essary; and  If  his  assailant  Is  killed,  as  a 
result  from  the  reasonable  defense  of  him- 
self, be  Is  excusable.  The  question  of  the 
existence  of  such  danger,  the  necessity  or  ap- 
parent necessity,  as  well  as  the  amount  of 
force  necessary  to  employ  to  resist  the  at- 
tack, can  only  be  determined  from  the  stand- 


point of  the  defendant  at  the  time,  and  tm- 
der  all  the  existing  circumstances.  Ordina- 
rily, one  exercising  the  right  of  self-defense 
is  required  to  act  upon  the  instant,  and  with- 
out time  to  deliberate  and  Investigate;  and, 
under  such  circumstances,  the  danger  which 
exists  only  in  appearance  is  as  real  and  im- 
minent as  if  It  were  actual."  With  this  in- 
struction, so  full  and  complete  on  the  law  of 
self-defense,  and  so  favorable  to  the  appellant, 
and  with  others  on  the  subject  of  reasonable 
doubt  and  on  the  presumption  of  Innocence, 
and  with  still  another  on  self-defense  as  an 
excuse  for  the  killing  of  an  adversary,  we 
cannot  see  that  the  appellant  suffered  any 
harm  by  the  refusal  of  the  court  to  give  In- 
struction 23  as  requested. 

It  is  contended  that  the  verdict  is  not  sup- 
ported by  the  evidence.  The  verdict  was  for 
manslaughter.  There  is  no  question  that  the 
deceased  was  imarmed,  and  that  the  appel- 
lant cut  his  throat  with  a  knife,  causing 
death  In  a  few  moments.  We  thtnk  that 
from  the  evidence  of  those  present— even  from 
that  of  the  appellant  liimsdf— the  Jury  might 
conclude^  wltliout  any  reasonable  doubt,  that 
tile  appellant  unlawfully  killed  the  deceased, 
voluntarily  and  upon  a  sudden  heat,  and  that 
he  had  not  the  excuse  of  self-defense  for  his 
act  It  is  uncertain,  from  the  evidence, 
whether  the  deceased  simply  laid  his  liahd 
upon  appellant,  in  a  sort  of  maudlin  famil. 
larlty,  or  whether  he  struck  at  ai^pellant  with 
his  fist  after  they  began  quarr^ng.  It  is 
certain,  however,  that  the  deceased  was  un- 
armed, and,  at  most  that  in  their  scuffle  he 
struck  appelant  with  Uts  fist  But,  as  a  gen- 
eral rule,  the  law  will  not  excuse  one  who 
repels  a  blow  with  the  fist  by  stabbing  his 
assailant  Presses  v.  State,  77  Ind.  274; 
Floyd  V.  Statet  36  Oa.  91;  21  Am.  &  Eng. 
Enc.  Law,  1059.  And  the  Jury  might  well 
find,  from  the  evidence,  that  there  were  no 
circumstances  why  the  case  at  bar  should 
form  an  exception  to  this  general  rule. 

A  like  contention  is  made  as  to  whether 
two  of  the  Jury  had  not  expressed  opinions 
as  to  the  merits  of  the  case  before  they  were 
selected  to  try  it  The  court  tried  this  ques- 
tion by  bringing  together  the  two  Jurors  arid 
the  witnesses  who  had  filed  affidavits  against 
them,  and  all  were  questioned  nnder  oath, 
when  the  court  found  that  the  charge  was 
no  sustained.  There  being  evidence  to  sup- 
port this  declsl<»i,  we  cannot,  under  the  well- 
established  mle,  disturb  it  on  this  appeal. 
There  appearing  no  available  error  in  the  pro- 
ceedings, the  Judgment  is  affirmed. 


(143  Ind.  324) 
GALLOWAY   et  al.   v.    CAMPBELL. 
(Supreme  Court  of  Indiana.     Oct  17.  1885.) 
APPOI^rTMBKT  or  Rbcbivkb— Bono  for  Costs. 
1.  Where  it  was  alleged,  in  an  action  to 
compel  defendants  to  assign  to  plaintiff  a  cer- 
tain lease  to  oil  land  in  possession  of  defendnnts. 
that  defendants  were   nonresideuts,   and   hud 
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only  a  amall  amonnt  of  prgperty  In  the  atate, 
and  it  appeared  that  neither  parties  owned  the 
land,  bat  only  claimed  a  leasehold  right  therein, 
the  court  was  justified  in  appointing  a  receirer 
to  take  charge  ot  and  superintend  the  production 
of  the  oil. 

2.  Though  a  nonresident,  under  Rev.  St. 
18^,  §  598  (ReT.  St.  1881,  §  688),  must  file  a 
bond  for  costs,  under  penaity  of  a  dismissal  of 
the  action,  the  failure  to  do  so  will  not  render 
invalid  an  order,  made  in  the  action,  ai^oint- 
ing  a  receiver  to  take  charge  of  the  property  in 
controveray. 

Appeal  from  circuit  court,  Wells  county;  B. 
0.  Vangbn,  Judge. 

Action  by  Frank  Campbell  against  John 
Galloway  and  others  for  specific  performance 
of  a  contract  to  assign  a  certain  lease.  From 
a  Judgment  appointing  a  receive,  defendants 
appeal.    AfBLrmed. 

Sharpe  &  Sturgls,  for  appellants.  O.  W. 
Kimran  and  Watson,  Mock  &  Simmons,  for 
appellee;. 

HOWARD,  O.  J.  This  is  an  appeal  from 
an  order  appointing  a  receirer  to  take  charge 
of  the  oil  produced  from  certain  oil  wells,  and 
to  take  care  of  and  superintend  the  produc- 
tion of  the  same,  under  the  terms  of  a  grant 
or  lease,  the  ownership  of  which  Is  in  coatro- 
▼eisy  between  the  parties.  The  original  ac- 
tion was  for  specific  performance,  brought  by 
the  appellee  to  require  the  appellants  to  as- 
sign to  him  said  grant  or  lease  for  the  oU  and 
gas,  and  the  right  to  operate  therefor,  in  and 
under  certain  lands  described  in  the  com- 
plaint, In  pursuance  of  the  terms  of  an  al- 
leged contract  From  the  verified  application 
for  the  appointment  of  a  receiver,  wlilch  was 
filed  by  the  appellee  in  vacation  pf  court,  it 
appears  that  the  appellants  have  possession 
of  the  land  In  question,  and,  by  their  em- 
ployes, have  sunk  one  well  thereon,  and  are 
preparing  to  sink  others;  that  the  well  now 
operated  i>roduces  daily  30  barrels  of  oil, 
which  is  run  into  a  tank  for  the  purpose  Of 
being  shipped  and  sold;  that  the  appellants 
are  nonresidents  of  the  state,  and  have  no 
property  therein,  save  the  machinery  upon 
said  land,  and.  If  they  are  permitted  to  sell 
or  dispose  of  the  oil  taken  from  the  wells,  the 
appellee  will  suffer  irreparable  injury. 

There  was  an  answer  to  the  application,  and 
numerous  afiidavits  were  filed  for  and  against 
the  appointment  It  was  for  the  judge  to 
whom  the  application  was  made  to  determine 
the  probable  facts  from  these  several  plead- 
ings and  affidavits.  If  the  statements  in  the 
complaint  and  application,  and  in  the  affida- 
vits in  their  support,  are  correct  it  would 
seem  that  the  appointment  was  justified.  In 
case  the  claim  made  by  the  appellee  to  the 
oil  and  gas,  and  the  right  to  operate  therefor, 
should  be  established,  it  might  be  that  with- 
out a  receiver  to  care  for  the  oil  or  gas,  and 
the  proceeds  of  Its  sale,  great  loss  would  be 
occasioned  to  appellee,  if,  as  said  by  him,  the 
appellants  are  nonresidents,  and  are  without 
property  In  the  state.  Neither  of  the  paT- 
tles  owns,  or  claims  to  own,  the  land  from 


wblcb  tbe-oO  is  taken,  but  only  the  grant  or 
lease  of  the  right  to  take  oil  or  gas  theiefrom. 
In  McCaalin  y.  State,  44  Ind.  151,  quoting 
from  the  statute  (clause  3,  t  1236,  Rev.  St 
1891;  clause  3.  (  1222,  Rev.  St  1881)  which 
authorizes  the  appointment  of  a  receiver  "in 
all  actions  when  It  is  shown  tliat  the  prop- 
erty, fund  orroit  and  profits  hi  controversy 
Is  in  danger  of  being  lost  removed,  or  mate- 
rially Iqjured,"  the  court  said,  '"Ibete  aeaaa 
to  be  no  room  to  doubt  that  the  cutting  down 
and  removing  of  valuable  timber  from  the 
land  in  controversy,  and  especially  where  the 
defendant  only  claimed  the  title  a^d  posses- 
sion of  such  land  under  a  title  bond,  the  pur- 
chase money  being  unpaid,  and  it  being  al- 
leged and  proved  that  the  defendant  was  in- 
solvent would  be  such  matwial  injury  as 
would  Justify  the  court  in  appointing  a  re- 
ceiver to  take  charge  of  and  preserve  such 
land  during  the  litigation."  In  Bitting  t.  Ten 
Byck,  85  Ind.  357,  which  was  an  action  in 
ejectment  the  appointment  of  a  receiver  "to 
take  charge  of  and  sell  the  crops  on  the  land, 
and  hold  the  proceeds  under  the  order  of  the 
court,"  was  approved.  In  that  case  It  was 
said  by  Woods,  J.,  that:  "The  appointment 
of  a  receive  is  one  of  the  prerogatives  ot  a 
court  of  equity,  exercised  in  aid  of  its  juris- 
diction, In  order  to  enable  it  to  accomplish,  as 
tu  as  practicable,  complete  justice  between 
the  parties  before  It  *  *  *  The  principle, 
in  ordinary  practice,  is  to  appoint  a  receiver, 
with  the  sole  view  of  preserving  the  prop- 
erty, and  not  to  inquire  into  the  merits."  In 
HeUebush  v.  Blake,  119  Ind.  849,  21  N.  B.  976. 
It  was  held  that  a  court  may  appoint  a  re- 
ceiver to  take  charge  of  personal  property  iu 
litigation,  apd  within  its  jurisdiction.  In  the 
case  at  bar  the  action  was  concerning  tlie 
ownership  of  a  grant  wr  lease  of  the  right  to 
mine  and  dispose  of  certain  gas  and  oil,  and 
the  recover  was  apixtinted  to  take  charge  of 
the  oil,  and  the  production  and  sale  of  the 
same.  The  judge,  in  maldng  the  appointment, 
is  presumed  to  have  acted  on  the  truth  of  the 
statements  made  in  the  application  and  affi- 
davits of  the  appellee;  and  therefore,  and  in 
view  of  the  foregoing  authorities,  we  cannot 
say  that  the  appointment  of  the  receiver  was 
not  proper.  The  case  seems  to  be  one  show- 
ing the  "peculiar  and  urgent  circumstances" 
named  in  5  Wait  Act  &  Def.  355,  as  neces- 
sary to  Justify  the  appointment  of  a  receiver. 
It  is  also  claimed  as  error  that  the  judge 
overruled  a  motion  to  require  the  appellants. 
as  nonresidents,  to  file  a  bond  for  costs.  We 
are  inclined  to  think  that  tliis  motion  should 
have  t>een  sustained,  inasmuch  as  a  bond  for 
costs  should  be  filed  1>y  a  nonresident  before 
the  bringing  of  his  action.  Rev.  St  1894,  f 
598  (Rev.  St  1881,  {  589).  We  are  not  of 
opinion,  however,  that  for  this  reason  the  ap- 
pointment of  the  receiver  was  Invalid.  The 
bond  for  costs  should  be  filed  in  the  case  it- 
self, and  not  simply  as  a  condition  to  the  ap- 
pointment of  a  receiver,  and  the  penalty  for 
the  refusal  to  file  su<^  a  bond  is  a  dismissal 
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«f  tbe  case.  The'  statnM  (aectfoa  '1296,  Rev^ 
St  1804;  aecUon  1222,  Bev.  St  1881)  flxeB 
tbe  conditions  for  the  appointment  of  a  re- 
celrer.  These  conditions,  including  the  filing 
of  a  receiver's  bond,  were  compiled  ■with  In 
tbe  case  before  ns.    The  Judgment  Is  ofQrmed. 

<M2  Ind.  55t) 

MOORB  T.  HARMON.' 

(Sapreme  Court  oi  Indiana.     Oct  17.  1895.) 

DsntOT  OF  Paxtibs— Waives— RaitBir—DBBD— 

COSSTBCOTIOH. 

1.  Where  a  married  man  sues  alone  for  the 
valne  of  the  number  of  acres  of  land  deficient 
in  a  tract  conveyed  to  himself  and  wife,  and  it 
Is  agreed  that  defendant  shall  be  allowed  hll 
competent  defenses  nnder  a  general  denial,  tbe 
objection  that  plaintiffs  wife  is  not  a  party  to 
the  action  will  be  waived  if  not  taken  by  plea 
In  abatement  the  stipulation  referring  t«  de- 
fenses made. 

2.  A  judgment  on  conflicting  evidence  will 
aot  be  disturoed. 

8.  The  expression  "more  or  less,"  qnallfying 
^e  number  of  acres  conveyed  by  a  deed,  wlD 
aot  control  when  it  appears  that  the  deed  was 
accepted  by  the  grantee  on  express  represents- 
tions  of  the  grantor  that  the  tract  contained  a 
-certain  nnmber  of  acres. 

Aj^eal  from  circuit  court,  Howard  county; 
Za  J.  Klrkpatrlck,  Judge. 

Action  by  John  M.  Harmon  against  Rolv 
'«rt  B.  Moore  for  the  balance  due  on  the  pur- 
chase price  of  land.  From  a  Judgment  for 
itialntlff,  defendant  appeals.    Affirmed. 

F.  M.  Butler  and  TJrmstmi  ft  Warrum,  for 
appellant    Tlppen  &  Pnrrla,  for  appdlee. 

JORDAN,  J.    Appellee  commenced  this  ao- 
■Umi  in  the  Tipton  circnlt  court  to  recover  a 
money  Judgment  against  tbe  appellant  for 
tbe  sum  of  $868,  and  to  enforce  a  vendor's 
Hen  upon  certain  described  lands  in  Tipton 
.county,  Ind.,  alleged  to  bare  been  sidd  and 
-conveyed  by  the  former  to  the  latter.    The 
complaint  is  In  three  paragraphs.    The  first 
la  t>ased  upon  the  alleged  facts  that  the  land 
was  sold  to  appelant  for  the  price  bf  $7,200; 
-that  a  certain  named  sum  of  the'  purchase 
price  had  been  paid,  leaving  a  portion  there- 
•of  due  and  unpaid.    The  second  alleges  the 
sale,  etc.,  and  avers  that  the  appellee  accept- 
ed as  part  payment  for  the  land  sold  by  him 
a  certain  described  tract  of  real  estate  in 
■Greene  county,  Ind.,  wMcb  was  represented 
by  appellant  to  contain  1S6  acres,  when  in 
troth  and  in  fact  it  was  short  some  23  acres 
and  over,  and  Judgment  Is  demanded  for  the 
.alleged  value  of  this  deficiency,  and  that  a 
vendor's  lien  be  declared.    The  third  is  based 
-upon  the  alleged  fraud  of  the  appellant  aris- 
ing out  of  mlsreprefaentatlons  as  to  the  num- 
■ber  of  acres  in  the  Greene  county  tract   Is- 
sues were  finally  joined  between  tbe  parties 
by  a  general  denial  and  agreement  "that  the 
defendant  1)0  permitted  to  have  all  compe- 
'tent  defenses  under  the  general  denial."  Up- 
on a  change  of  venue  the  cause  was  tried  In 
tbe  Howard  circuit  court  and  a  special  vei> 
■diet  returned  by  the  Jury;   and  over  a  mo- 
■tXotk  by  appellant  for  Judgment  thereon  in 

*  Rehearing  denied. 


bts  flirol-,  and  also'  his  motibn  ^or  a  ii6w 
trial,  tbe  court  upon  tbe  special  finding  of 
facts  set  forth  ih  the  verdict  adjudged  the 
law  to  be  with  the  appellee,  and  rendered 
Judgment  accordingly  for  $743.56,  and  de- 
creed a  lien  as  prayed  for  by  appellee. 

Tbe  only  questions  argued  by  appellant's 
counsel  are  those  said  -to  arise  out  of  the  third 
and  fourth  errors  assigned.  Tbe  third  is 
that  the  court  erred  in  overruling  tbe  mo- 
tion by  appellant  for  Judgment  on  the. spe- 
cial verdict"  Tbe  fourth  error  Is  based 
upon  tbe  action  of  tbe  court  in  overruling 
the  motion  for  a  new  trial.  Tbe  sole  reasons 
presented  and  argued  by  the  learned  counsel 
for  appellant  under  the  third  assignment  are 
that  appellant  was  entitled  to  a  jndgment  on 
the  verdict  because  from  the  facts  therein 
It  appeared  that  the  Qreene  county  land, 
which  was  a  part  of  tbe  consideration  for 
the  Tipton  county  tract  owned  by  appellee 
at  the  time  of  the  sale,  was  conveyed  by 
appellant  to  appellee  and  wife,  and  it  Is  in- 
sisted that  therefore  she  bad  an  Interest  In 
the  subject  of  tbe  action,  and  should  have 
been  Joined  as  a  coplalntlff,  as  provided  by 
section  262,  Rev.  St  1881  (Section  263,  Rev. 
St  1894).  We  cannot  consider  this  question 
as  here  presented,  for  the '  reason  that  it 
could  not  properly  arise  upon  the  motion 
for  Judgment  in  appellant's  filvor  upon  the 
special  findings  of  the  Jury.  If  Mary  B. 
Harmon,  wife  of  appeHee,  were  a  necessary 
party  plaintiff  in  tbe  action,  as  contended  by 
appellant— a  point  which  we  do  not  decide,— 
tbe  omission  to  malte  ber  a  party  plaintiff  or 
defendant  would  result  In  a  defect  of  parties; 
and  If  tbe  fact  that  she  was  a  necessary  par- 
ty by  reason  of  ber  interest  In  the  action 
and  tbe  relief  sought  to  be  obtained  thereby 
was  not  apparent  upon  the  face  of  tbe  com- 
plaint then  appellant  would  be  compelled  to 
Interpose  bis  objections  by  way  of  a  plea  in 
abatement;  otherwise  they  would  be  deemed 
to  be  waived.  Bledsoe  v.  Irvin,  35  Ind.  293; 
Cleaveland  v.  Vajen,  76  Ind.  146;  Atkinson 
▼.  Mott  102  Ind.  431,  26  N.  B.  217;  Tblmage 
▼.  Blerhause,  103  Ind.  270,  2  N.  B.  716;  State 
T.  Ruhlman,  111  Ind.  17,  11  N.  B.  793.  An 
answer  in  abatement  must  be  verified,  and 
precede  an  answer  in  bar,  and  cannot  be 
pleaded  therewith,  and  the  issue  thereon 
must  be  tried  first  and  separately.  Rev.  St. 
18S1,  (  365  (Rev.  St  1894,  {  368);  Watts  y. 
Sweeney,  127  Ind.  116,  26  N.  B.  680.  It 
cannot  be  held  that  under  tbe  agreement 
mentioned  appellant  might  avail  himself  of 
the  objections  in  questlcm,  as  that  agreement 
must  be  construed  to  embrace  only  such  de- 
fenses as  were  competent  in  bar  of  the  ac- 
tioa  Especially  must  this  be  so,  for,  as  we 
have  seen,  pleas  in  abatement  are  forbidden 
by  the  Code  to  be  joined  with  those  in  bar. 
It  follows,  therefore,  that  the  question  upon 
the  point  involved  was  not  properly  raised 
upon  the  motion  for  judgment  on  the  verdict 
and  the  court  did  not  err  in  oveiruUng  tbe 
sameL 
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Appellant  strenaonsly  Insists  that  tlie  court 
erred  in  oyerrullng  the  motion  for  a  aeyr 
trial  for  the  reasMi  that  the  special  find- 
ing of  the  jury  Is  not  sustained  by  the  evi- 
denca  We  hare  carefully  examined  the 
evidence,  and,  while  it  Is  tme  that  there  Is 
a  conflict  therein  to  the  extent  that  certain 
material  facts  are  testified  to  by  8(xne  wit- 
nesses and  denied  by  others,  neyertheless 
there  is  evidence  sustaining  the  Judgment, 
which  the  jury  and  trial  court  apparently 
considered  creditable. 

The  point  Is  raised  by  aiqpellant  that,  as  the 
written  contract  for  the  sale  or  exchange 
of  the  lands  contained  the  words  "one  hun- 
dred and  fifty-six  acres,  more  or  less,"  re- 
ferring to  the  Greene  coanty  land,  there- 
fore the  clause  "mom  or  less"  was  control- 
ling as  to  the  quantity  of  the  land.  But  ap- 
pellee testified  upon  the  trial  In  the  court  be- 
low that  his  attention  was  not  called  to  this 
clause  when  he  signed  the  contract,  and  that 
he  was  relying  upon  the  express  representSr 
tlons  of  appellant  to  the  effect  that  the  tract 
contained  156  acres.  Where  it  spears  by 
words  of  qualification,  as  "more  or  less," 
that  the  statement  of  the  numb^  ot  acres  is 
a  mere  matter  of  descrlpUon,  and  not  of  the 
essence  of  the  ccmtract,  the  buyer  assumes 
the  risk  of  the  quantity,  provided  that  there 
is  no  intermixture  of  fraud.  Tyler  v.  Ander- 
son, 106  Ind.  185,  6  N.  B.  600,  and  authori- 
ties there  cited.  The  evidence,  however, 
shows,  and  the  Jury  so  found,  in  effect,  that 
the  appellee  was  induced  to  ento:  into  and 
execute  this  contract  tor  the  sale  of  the  land 
in  question  through  and  by  the  fraudulent 
representations  of  appellant  leading  up  to 
said  contract;  consequently  the  clause,  "more 
or  less,"  therein,  under  the  facts,  is  not 
alone  controlling,  but  it  was  a  question  for 
the  Jury,  under  all  the  circumstances  and 
facts  In  the  case,  to  determine  whether  or 
no  the  appellee  assimied  the  risk  as  to  the 
quantity  of  land  in  the  Greene  county  tracli 
Fraud  arising  out  of  the  negotiations  lead- 
ing up  to  the  execution  of  a  written  contract 
is  not  merged  therein;  and,  when  fraud  Is 
the  issue,  evidence  tending  to  prove  the  same 
is  admissible,  although  it  may  vary,  add  to, 
or  contradict  the  terms  of  the  written  con- 
tract The  doctrine,  therefore,  of  merger  of 
all  antecedent  negotiations  and  representa- 
tions in  such  cases,  has  no  application. 
Johnson  v.  Miln,  14  Wend.  195;  Hlnee  y. 
Driver,  72  Ind.  125,  and  autfaorltiee  ttanre 
cited;  Tylor  v.  Anderson,  supra.  Finding 
no  available  error,  the  Judgment  la  afilrmed. 

au  Ind.  Jtn 

WENNINQ  et  al.  v.  TEBPLE  et  a|.i 

(Supreme  Court  of  Indiana.     Oct  16,  1805.) 

AouoK  TO  Sit  Asids  Will— Plbadino — Biu,  or 

EzcBFTiONS — Validity  or  Habkiaqi — 

iNSTRCCTlONg. 

1.  In  an  action  to  set  aside  a  will,  a  com- 
plaint containiu);  the  general  allegation  "that 
said  will  was  unduly  executed"  is  sufficient  on 
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demurrer,  though  foDowed  by  a  statement  of 
facts  which  are  insufficient  to  avoid  the  will. 

2.  The  fact  that  the  reputed  wife  of  testa- 
tor, to  whom  he  left  his  property,  had,  at  the 
time  of  her  marriage  to  testator,  a  husband  liv- 
ing, from  whom  she  had  never  been  divorced, 
is  not,  of  Itself,  sufficient  ground  for  avoiding 
the  wilL 

S.  A  bill  of  exceptions,  though  signed  by 
the  Judge,  la  not  a  part  of  the  record  until  it  is 
filed. 

4.  It  is  not  enough,  for  one  seeking  to  im- 
peach the  validity  of  a  marriage  duly  consum- 
mated, to  show  that  one  of  the  spouses  has  a 
husband  or  wife  still  living,  but  he  must  also 
OTercome  the  presumption  of  law  that  the  for- 
mer marriage  has  been  legally  dissolved. 

5.  The  giving  of  a  fatally  erroneous  in- 
struction can  only  be  cured  by  expressly  with- 
drawing it  from  tiie  jury. 

6.  The  giving  of  two  or  more  instructions, 
which  are  inconsistent  and  calcalated  to  mis- 
lead the  jury,  or  leave  them  in  donbt  as  to  the 
law.  is  cause  for  reversal. 

7.  Though  the  evidence  is  not  In  the  record, 
a  Judgment  will  be  reversed,  if  an  instruction 
complained  of  would  not  have  been  correct 
under  any  evidence  that  might  have  been  given 
under  the  issues. 

Api>eal  from  drcnlt  court,  Owen  county; 
George  W.  Grubbs,  Judge. 

Action  by  Caroline  Teeple  and  others 
against  Bilary  A.  Wennlng  and  othem  to  set 
aside  the  probate  of  a  will.  E^m  a  Judg- 
ment for  plaintiffs,  defendants  appeal.  Re- 
versed. 

D.  B.  Beem  and  Willis  Heckam,  for  app^ 
lants.  I.  H.  Fowler  and  W.  A.  Pickens,  tot 
appellees. 

MONKS,  J.  This  was  a  proceeding  to  con- 
test and  set  aside  the  last  will  of  John  Wen- 
nlng, a  deceased,  and  the  probate  thereof,  in- 
stituted by  appeilees  against  appellants.  It 
Is  alleged  in  the  c<»nplalnt:  "That  appellees 
and  Jane  Shreese  were  the  only  heirs  of, 
and  entitled  to  inherit  the  estate  of,  John 
Wenning  at  the  time  of  his  death,  September 
26,  1802.  That  a  certain  Instrument  In  writ- 
ing, purporting  to  be  his  last  will  and  testa- 
ment had  been  admitted  to  probate.  That 
Mary  Thalle  (known  as  Mary  Weimlng)  and 
Charles  B.  M.  McCreary  are  made  the  sole 
legatees  and  devisees^  and  are  given  thereby 
the  whole  of  the  estate  of  said  deceased,  of 
the  value  of  ten  thousand  dollars,  to  the  en- 
tire exclusion  of  said  appellees  and  Jane 
Sbreese,  who  are  the  children  of  the  de- 
ceased, and  entitled  to  the  whole  of  his  es- 
tata  That  said  pretended  will  is  Invalid  for 
the  following  reasons:  That  said  will  was 
onduly  executed.  And  appellees  say  that 
said  appellant  Mary  Thalle  (known  as  Mary 
Wenning)  is  claiming  and  asserting  that  she 
was,  at  the  time  of  the  death  of  John  Wen- 
ning, his  lawful  wife  by  virtue  of  a  pretend- 
ed marriage  entered  into  between  her  and 
said  John  Wenning  at  said  county  of  Owen 
on  the  IGth  day  of  April,  1884.  That  at  the 
time  of  said  pretended  marriage  of  said  Mary 
to  John  Wenning,  she,  the  said  Mary  Thalle 
(known  as  Mary  Weimlng)  was  married  to 
and  was  the  lawful  wife  of  one  Herman 
Thalle^  having  married  him  on  November  27, 
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1883,  In  the  territory  of  Dakota,  In  accord- 
ance with  the  laws  of  said  territory  in  force 
at  the  time  of  said  marriage.  That  at  the 
time  of  the  pretended  marriage  of  said  ap- 
pellant Mary  Xhalle  (known  as  Mary  Wen- 
nlng)  to  John  Wennlng  her  said  hnsband, 
Herman  Tballe,  was  liTing,  and  no  divorce 
had  ever  been  granted  dlsaolvlng  said  mar- 
riage to  said  Herman  Xhalle.  That  said 
Mary  Thalle  (known  as  Mary  Wenning) 
abandoned  her  said  hn^and,  said  Her^ 
man  Tballe,  in  Nortb  Dakota,  April  1,  1884, 
and  came  to  Owen  county,  Indiana,  where 
«be  has  remained  erer  since  said  abandon- 
ment, and  pretended  to  be  married  to  said 
John  Wenning  on  the  16th  day  of  April,  1884, 
without  said  marriage  to  said  Herman  XbaJl'e 
In  any  manner  having  been  dissolved."  The 
'Complaint  sets  forth  the  will  in  controversy, 
and  also  the  laws  of  Dakota  concerning  mar- 
riage and  divorce.  A  demurrer  to'  the  com- 
jtlalnt  for  want  of  facts  was  overruled,  'nie 
cause  was  tried  by  Jury,  and  a  verdict  re- 
turned in  favor  of  appellees,'  and  over  a  mo- 
tion for  a  new  trial  Judgment  was  rendered 
setting  aside  said  wlIL  The  only  errors  urged 
-call  in  question  the  sufficiency  of  the  com- 
plaint and  the  action  of  the  court  In  overrul- 
ing the  motion  for  a  new  trial. 

App^lants  admit  that  It  is  sufficient,  un- 
der the  decisions  of  the  court,  to  allege  the 
-cause  of  contest  in  the  language  of  the  stat- 
ute, but  insist  that,  as  the  allegatlMis  which 
follow  the  averment  "that  said  will  was 
unduly  executed"  constitute  the  charges  of 
fraud  or  undue  influence  relied  upon,  the 
■court  should  apply  the  law  to  these  speclflc 
allegations,  and,  If  these  are  Insufficient,  a 
-demurrer  to  the  complaint  should  be  sus- 
tained. If  the  allegations  refored  to  are  to 
«ontrol  the  general  averment  of  imdue  in- 
fluence, and  are  Intended  to  be  a  specific 
«tatement  of  facts  constituting  such  undue  in- 
fluence, then  a  demurrer  to  the  complaint 
should  have  been  sustained.  The  mere  fact 
that  Mary  A.  Wenning  was  married  to  one 
Thalle  at  the  time  she  was  married  to  Wen- 
ning on  the  16tb  day  of  April,  1894,  and  that 
«be  bad  never  been  divorced  from  Tballe, 
would  not  be  sufficient  ground  for  avoiding 
the  wllL  Schouler,  Wills,  {f  224,  238,  239. 
It  would  be  pr(^)er  to  prove  such  facts,  if 
they  exist,  at  the  trial  of  the  cause,  under  the 
general  allegation  that  the  will  was  unduly 
-executed;  but.  If  proven,  they  alone  would 
not  establish  the  allegation  of  undue  execu- 
tion. We  think,  however,  that  said  allega- 
tions concerning  the  marriage  of  appellant 
Mary  A.  Wenning  and  her  not  being  divorced 
and  the  laws  of  Dakota  are  not  stated  In 
such  a  manner  as  to  limit  or  control  the 
general  averment  that  the  will  was  unduly 
-executed.  Such  allegations  are  mere  surplus- 
age, and  could  have  been  stricken  out  oa  mo- 
tion. If,  however,  the  same  had  been  stated 
with  other  allegations  in  such  a  way  as  to 
show  that  the  execution  of  the  will  had  been 
Srocored  by  fraud  or  duress,  or  had  been  un- 


duly executed  for  any  other  reason.  It  would 
be  prefer  to  overrule  a  motion  to  strike  out 
such  allegations.  The  complaint  containing 
the  general  allegation  that  the  will  was  un- 
duly executed  was  sufficient  to  withstand  the 
demurrer.  Kenworthy  v.  Williams,  5  Ind. 
375;  Reed  v.  Watson,  27  Ind.  443;  Bowman 
v.  Phillips,  47  Ind.  341;  McDonald  v.  Mo- 
Donald  (this  term)  41  N.  E.  336. 

Appellees  earnestly  Insist  that  what  pur- 
ports to  be  a  bill  of  exceptions  containing 
the  evidence  is  not  a  part  of  the  record,  for 
the  reason  that  it  was  never  filed,  and  that, 
therefore,  no  question  is  presented  by  the 
motion  for  a  new  trial.  There  Is  nothing  In 
the  record  showing  that  what  purports  to  be 
a  bill  of  exceptions  containing  the  evidence 
was  ever  ffied  in  the  court  below.  It  is  well 
settled  that  a  bill  of  exceptions,  although 
signed  by  the  Judge,  Is  not  a  part  of  the  rec- 
ord until  It  Is  filed.  Downey  v.  Head,  138 
Ind.  503,  38  N.  B.  169,  and  cases  cited;  Ayers 
V.  Armstrong  (this  term).  41  N.  B.  522;  Bill- 
ott,  App.  Proc.  i  805,  and  cases  cited.  Un- 
der these  authorities  the  evidence  is  not  In 
the  record,  and  cannot  be  considered  In  the 
determination  of  this  cause.  It  does  not  fol- 
low, however,  that  aU  the  causes  specified  for 
a  new  trial  wlU  fall  for  this  reason. 

It  Is  assigned  as  a  cause  for  a  new  trial 
that  the  court  erred  in  giving  instruction  10 
to  the  Jury  of  Its  own  motion,  and  also  that 
the  court  erred  in  giving  instruction  17  asked 
by  appellees.  These  instructions  are  in  re- 
gard to  the  presumptions  and  burden  of  proof 
as  to  the  marriage  to  Thalle  and  the  dissolu- 
tion thereof,  and  as  to  the  legality  of  the  mar- 
riage to  Wenning.  It  is  settled  law  in  this 
state  that  when  a  marriage  has  been  consum- 
mated In  accordance  with  the  forms  of  law 
It  is  presumed  that  no  legal  Impediments  ex- 
isted to  the  parties  entering  into  such  mar- 
riage, and  the  fact.  If  shown,  that  either  or 
both  of  the  parties  have  been  previously  mar- 
ried, and  that  such  wife  or  husband  of  the 
first  marriage  Is  still  living,  does  not  destroy 
the  prima  facie  legality  of  the  last  marriage. 
The  presumption  In  such  a  case  is  that  the 
former  marriage  has  been  legally  dissolved, 
and  the  burden  that  it  has  not  rests  upon  the 
party  seeking  to  Impeach  the  last  marrlag& 
Boulden  v.  Mclntire,  119  Ind,  574,  21  N.  B. 
445;  Yates  v.  Houston,  3  Tex.  433;  Dixon 
V.  People,  18  Mich.  84;  Harris  v.  Harris.  8 
HI.  App.  67;  Greensboro  v.  tTnderhlll,  12  Vt 
604;  Rex  v.  Inhabitants  of  Twynlng,  2  Bam. 
&  Aid.  386;  Squire  v.  State,  46  Ind.  458; 
Klein  V.  Landman,  29  Mo.  259;  1  Bish.  Mar. 
&  Div.  §  457.  In  instruction  17  asked  by  ap- 
pellees it  is  stated  that.  If  appellant  was  le- 
gally married  to  Thalle,  "then,  if  the  Jury 
find  from  the  evidence  that  said  marriage 
had  never  been  legally  dissolved  or  annulled 
by  death  or  decree  of  divorce  or  otherwise, 
the  burden  of  proof  is  on  the  appellant  Mary 
Thalle,  to  show  by  a  preponderance  of  the 
evidence  that  said  marriage  had  been  legally 
dissolved."   This  was  clearly  erroneous.   Apn 
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p«lIaot,  under  the  la,w.  as. heretofore  stated, 
was  not  required  to  prove  that  she  had  been 
divorced  from  Thalle.  The  burden  of  prov- 
ing that  the  marriage  bad  not  been  dissolved 
by  a  court  or  the  death  of  Thalle  was  upon 
the  appellees.  If  the  evidence  as  to  this 
question  was  evenly  balanced  or  did  not  pre- 
ponderate In  favor  of  appellees,  then  the  Jury 
must  consider  and  determine  the  case  upon 
the  presumption  that  she  was  not  the  wife 
ot  Thalle  In  April,  1884,  when  It  Is  aUeged 
in  the  complaint  she  married  Wenning.  In 
Instruction  10  the  court  informed  the  Jury, 
referring  to  the  marriage  of  Thalle  to  appel- 
lant Mary  Wenning,  "that  when  a  marriage 
is  once  established  It  Is  presumed  to  exist 
during  the  life  of  the  parties,  or  until  It  Is 
shown  by  the  evidence  that  it  has  been  dis- 
solved in  some  one  of  the  ways  known  to  the 
law."  No  such  presumption  existed  in  this 
case.  On  the  contrary,  the  presumption  was 
that  Thalle  was  dead  or  divorced,  and  that 
there  was  no  impediment  to  the  marriage  to 
Wenning.  Boulden  v.  Mclntire,  supra.  It 
is  true  that,  when  the  evidence  is  not  in  the 
record,  instructions  will  not  be  held  erro- 
neous If  they  would  be  correct  under  any  evi- 
dence that  could  be  given  under  the  issues. 
Rapp  V.  Kester,  125  Ind.  79,  and  cases  cited 
on  page  82,  25  N.  E.  141.  The  instructions 
10  aad  17  given  In  this  case  would  not  have 
been  correct  under  any  evidence  that  might 
have  been  given  under  the  issues,  and  for 
this  reason  the  cause  must  be  reversed.  Id.; 
LIndley  v.  Dempse,  45  Ind.  246. 

It  Is  claimed,  however,  by  appellees,  that 
these  instructions,  if  erroneous,  were  correct- 
ed by  another,  which  correctly  stated  the  law. 
If  such  an  instruction  was  given,  it  would 
not  cure  the  error.  This  could  only  be  done 
by  plainly  withdrawing  the  Instructions 
named  from  the  Jury,  which  was  not  done  in 
this  case.  State  v.  Sutton,  00  Ind.  300,  and 
cases  cited  307;  Bitting  v.  Ten  Kyck,  82  Ind. 
421;  Railway  Co.  v.  Shuckman,  50  Ind.  42; 
McCrory  v.  Anderson,  103  Ind.  12,  2  N.  B. 
211;  Lower  v.  Franks,  115  Ind.  334, 17  N.  B. 
630.  Besides,  If  two  or  more  instructions 
are  inconsistent,  and  calculated  to  mislead 
the  Jury,  or  leave  them  in  doubt  as  to  the 
law,  it  is  a  cause  for  reversal.  Bitting  v.  Ten 
Eyck,  82  Ind.  421,  425;  Somers  v.  Fumpbrey, 
24  Ind.  231,  237;  Summerlot  v.  Hamilton, 
121  Ind.  87,  90,  22  N.  E.  973;  State  v.  Sutton, 
99  Ind.  300,  and  cases  cited  on  page  307. 

There  are  many  other  questions  discussed 
In  the  briefs  ot  the  able  and  learned  counsel 
for  appellants  and  appellees,  but  the  same 
either  depend  on  the  evidence,  which  Is  not 
in  the  record,  or  are  such  as  may  not  arise 
at  another  trial,  and  are  therefore  not  con- 
sidered. Judgment  reversed,  with  instruc- 
tions to  sustain  api>ellants'  motion  for  a  new 
trial,  and  for  further  proceedings  not  incon- 
sistent with  this  opinion. 

JORDAN,  J.,  did  not  participate  In  the  de- 
cision of  this  cause. 


(U  tnd.  App.  S35> 

LEAK  ▼.  THORN. 

(Appellate  Ck>Qrt  of  Indiana.    Oct.  la  1895.> 

Action  on  Ditch  Assessment  —  Demurbbk  — 
Okodnds— Pauol  Evidewcb. 

1.  The  fact  that  the  complaint  ahowB  a  Bep- 
arate  action  against  each  of  the  defendants  is 
no  ground  for  demurrer  for  want  of  facts. 

2.  The  Improper  joinder  of  two  causes  of  ac- 
tion it  no  ground  for  a  demurrer  for  want  of 
facts. 

3.  Where  a  contract  for  sale  of  land  showed 
that  the  vendee  did  not  assume  payment  of  a 
ditch  assessment  against  the  land  as  part  of  the 
price,  parol  evidc^nce  to  show  such  assnmptioa 
was  properly  excluded. 

Appeal  from  circuit  court,  Warren  codnty; 
J.  M.  Rabb,  Judge- 
Action  by  Johp.  O.  Thorn  against  Gideon 
Leak  and  another  on  a  ditch  assessment 
Prom  orders  overruling  separate  demurrers  by 
defendant  Gideon  Leak  to  the  complaint  and 
to  an  amended  complaint,  be  appeals.  Af- 
firmed. 

W.  P.  Rboda,  for  appellant   Hanley.  Stan»- 
bury  &  Stephens,  for  appellee. 

REINHARD,  O.  J.  Thorn  sued  Leak  and 
hia  wife  to  recover  (800  for  a  ditch  assess- 
ment alleged  to  be  a  lien  on  property  poc- 
cfaased  by  l%om  of  Leak  and  wife,  and  con- 
veyed to  him  by  them  by  deed  of  general  war- 
ranty. ParmeUn  Leak,  appellant's  wife,  de- 
murred separately  to  the  complaint,  and  her 
demurrer  was  sustained.  The  appellant  also 
filed  a  separate  demurrer  to  the  complaint,  but 
it  was  overruled,  and  be  excepted  to  the  rat- 
ing. The  appdlee.  Thorn,  then  filed  a  second 
paragraph  of  complaint  against  both  defend- 
anta  To  this  paragraph  each  of  said  defoid- 
anta  demurred  separately,  which  demurrers 
were  overruled,  and  exceptions  reserved  to 
the  ruling.  The  appellant  has  assigned  as  w 
cor  the  overruling  oC  each  of  his  separate  de- 
murcera  The  separate  demurrer  of  the  ^>- 
pellant  to  the  first  paragraph  of  complaint,  or 
the  complaint  before  the  second  paragraph 
was  added,  contains  but  one  ground  of  de- 
murrer, viz.  that  the  complaint  does  not 
state  facts  to  constitnte  a  cause  of  action.  It 
is  not  claimed  by  appellant  that  the  complaint 
fails  to  show  that  the  plaintiff  (Thorn)  is  en- 
titled to  recover  something  against  Gideon 
licak.  The  demurrer  Is,  therefinre,  not  well 
taken.  The  fact  that  the  complaint  shows  a 
separate  action  against  each  of  the  defendants 
la  no  ground  for  demurrer  for  the  want  ot 
facta  The  appellant's  demurrer  to  the  sec- 
ond paragraph  of  the  complaint  contains  two 
grounds,  riz.:  (1)  Want  of  sufficient  facts; 
(2)  because  two  causes  of  action  are  Imi^op- 
erly  Joined.  The  Improper  Joinder  of  two 
causes  of  action  is  urged  in  support  of  both 
grounds  ot  demurrer.  It  is  no  cause  for  de- 
murrer tor  the  want  of  facts  that  two  or  more 
causes  of  action  have  been  Improperly  Joined. 
The  first  ground  of  demurrer  was,  therefore, 
not  well  assigned.  The  secmd  cause  of  demnr- 
I  rer  Is  not  such  as  could,  lead  to  a  reversal  la 
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eny  event,  granting  that  the  nilJng  was  er- 
Toneoos.  Rev.  St  1894,  {  844  (Rev.  St.  1881, 
t  841);  Carnaban  y.  Cbenoweth,  1  Ind.  App. 
178,  27  N.  E.  332;  Carger  v.  Pee  (Ind.  Sup.) 
89  n:  B.  93.  At  the  trial  the  appellant  of- 
fered to  prove  by  parol,  by  himself  and  wife, 
that  the  appellee  had  assumed  the  payment 
of  the  dHcb  assessment  as  part  of  the  pur- 
chase money.  A  written  agreement  then  ex- 
hibited to  the  court  showed  that  the  entire 
eontract  of  sale  had  been  reduced  to  writing, 
and  was  in  direct  contradiction  to  the  pro- 
posed parol  evidence.  The  court  excluded  the 
proposed  testimony,  and,  we  think,  correctly 
«o.    Judgment  affirmed. 


03  Ind.  App.  308) 

STATE  ex  reL  CECIL  v.  CHRISTIAN  et  aL 
(Appellate  Court  of  Indiana.     Oct.  10,  1895.) 

Olebk  o»  Ooobt  —  BoxD  —  Bbcach  —  What 
CoimiTDTBa. 
Rev.  8t  1881.  f  2612  (Barns'  Rev.  St 
1894,  S  2673),  provides  that  the  cc^nrt  having 
probate  jariadiction  in  each  county.  In  term 
time,  or  the  clerk  in  vacation,  shall  appoint 
guardians  of  minors  in  such  county,  or  having 
estates  therein.  Held,  that  where  a  eounty  den 
issues  letters  of  guardianship  in  term  time, 
without  the  appointment  having  been  made  by 
the  c<Hirt  and  by  reason  of  the  IsBuance  of  such 
letters  .the  porson  appointed  gets  possession  of 
and  squanders  the  ward's  pro^rty,  the  clerk 
and  the  sureties  are  liable,  on  his  bond,  to  such 
ward. 

Appeal  from  circuit  court,  Hamilton  county; 
L.  J.  Klrkpatrlck,  Judge. 

Action  by  the  state  of  Indiana,  on  the  rela- 
tion of  May  Cecil,  against  James  R.  Christian 
and  others,  on  the  bond  of  Christian  as  clerk 
of  the  circuit  court  of  Hamilton  county. 
From  a  Judgment  for  defendants,  plaintiff  ap- 
peals.   Reversed. 

Wm.  Booth,  for  appellant.  Christian  & 
Christian,  Kane  &  Kane,  and  Fertig  &  Alex- 
ander, for  aK>ellees. 

ROSS,  J.  This  was  an  action  upon  a  coun- 
ty clerk's  bond  given  by  the  appellee  James 
R.  Christian,  as  principal,  and  the  other  ap- 
pellees, as  his  sureties.  A  separate  demurrer 
by  the  appellee  Christian,  and  a  joint  demur- 
rer by  his  codefendants,  f<Mr  want  of  facts, 
were  filed  to  the  complaint,  and  sustained  by 
the  court  Upon  these  rulings  of  the  court 
are  predicated  the  speciflcatlonB  of  enor  as- 
signed on  this  appeal. 

The  material  allegations  of  the  complaint 
are  that  the  defendant  James  R.  Christian,  as 
clerk  of  the  Hamilton  circuit  court  on  the 
28d  day  of  September,  1883,  issued  to  one 
Archibald  Knapp  letters  of  guardianship  over 
the  person  and  property  of  the  plaintiff.  May 
Cecil,  a  minor,  without  said  Knapp's  having 
been  appointed  by  the  court  and  that,  by 
reason  of  the  issuing  of  said  letters  of  guard- 
ianship, said  Knapp  collected  $550  belonging 
to  said  minor;  that  In  October,  1893,  Knapp 
was  removed  from  his  trust  as  guardian,  and 


an  action  brought  against  him  and  his  sure- 
ties, William  A.  Sheward  and  Sarah  Knapp, 
on  his  guardian's  bond,  to  recover  the  funds 
belonging  to  his  ward's  estate,  which  it  was 
alleged  he  had  converted  to  his  own  use,  and 
for  which  he  had  refused  to  account;  that  a 
judgment  was  recovered  against  said  Knapp 
and  the  surety  William  A.  Sheward,  on  the 
bond,  and  as  to  the  other  surety,  Sarah 
Knapp,  it  was  found  that  she  was  a  married 
woman,  and  not.  liable.  It  is  also  alleged  in 
the  complaint  that  both  Knapp  and  the  sure- 
ty on  his  bond,  William  A.  Sheward,  were 
Insolvent  at  the  time  the  appellee  Christian 
appointed  Knapp,  and  issued  the  letters  of 
guardianship  to  him;  that  an  execution  had 
been  issued  on  the  Judgment  against  Knapp 
and  Sheward,  but  that  the  sheriff  bad  been 
unable  to  collect  the  same.  All  the  necessary 
aUegatlons  as  to  the  electicHi  and  qualifica- 
tions of  Christian  as  clerk,  and  the  execution 
oif  the  bond  sued  on,  were  made  In  the  com- 
plaint 

The  complaint  before  us  is  very  loosely 
drawn,  and  cannot  be  considered  a  model 
pleading.  In  that  many  of  its  allegations  are 
indefinite  and  uncertain;  but,  taking  all  at 
the  allegations  together,  we  think  it  seeks  to 
show  a  breach  by  appellee  of  his  bond,  in 
wrongfully  issuing  to  Arcbllmid  Knapp  letters 
of  guardianship,  which,  on  their  face,  certi- 
fied that  he  had  been  appointed  in  term  time, 
when  in  truth  and  fact  he  had  not  been  ap- 
pointed by  the  court,  and  that,  by  reason  of 
such  wrongful  act  appellant's  property  was 
lost.  The  statute  (section  2512,  Rev.  St  1881; 
section  2673,  Bums'  Rev.  St  1894)  provides 
that  "the  court  having  probate  jurisdiction  in 
each  county,  in  term  time,  or  the  clerk  there- 
of in  vacation,  shall  appoint  guardians  of 
minors  resident  in  such  county  or  having  es- 
tates therein."  The  language  of  the  statute 
Is  that  In  vacation  the  clerk  of  the  court  shall 
appoint  guardians  of  minors,  but  such  ap- 
pointments are  subject  to  the  future  approv- 
al ot  the  court  Appointments  made  In  vaca- 
tion authorize  the  person  appointed  to  act 
until  the  next  succeeding  term  of  the  court 
when  the  act  of  the  clerk  In  making  the  ap- 
pointment should  be  submitted  to  the  court 
for  its  approval  When  the  court  is  in  ses- 
sion, or,  as  in  the  language  of  the  statute,  "in 
term  time,"  the  court  alone  ia  empowered  to 
make  such  appointments.  No  greater  or  more 
Important  responslbUity  is  cast  ui>on  the 
courts  than  that  of  looking  after  the  welfare 
and  preserving  the  estates  of  minors.  The 
natural  parent  having  been  taken  away,  the 
law  makes  the  court  their  protector,  not  only 
to  look  af  tM'  their  care  and  education,  but  to 
see  that  their  property  la  preserved.  Guard- 
ians of  minors  are  but  the  servants  at  the 
court  and  for  the  administration  of  their 
trust  they  must  answer  to  the  court  As 
heretofore  stated,  the  facts  alleged  are  some- 
what indefinite  and  uncertain;  but  If  appel- 
lee Christian  issued  letters  of  guardianship 
In  term  time,  witliout  tha  appointment  bav« 
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Ing  been  made  by  tbe  court,  and,  by  reason 
of  the  Issuance  of  such  letters,  Knapp  got 
posseaslon  of  and  squandered  appellant's 
property,  he  Is  liable  on  his  bond.  We  are 
of  opinion  that  the  complaint  states  a  cause 
of  action,  and  that  the  court  below  erred  in 
sustaining  the  demurrers  thereto;  but.  In  re- 
versing the  cause,  direct  that  appellant  be  al- 
lowed, If  she  request  it,  to  amend  her  com- 
plaint   Judgment  reversed. 

DAVIS,  J.,  did  not  participate  In  the  con- 
sideration or  decision  of  this  case. 


(13  Ind.  App.  SIE) 

STANDARD  &  ACCIDENT  INS.  CO.  t. 
STRONG. 

(Appellate  Conrt  of  Indiana.     Oct  17, 1895.) 

IiiVK  Ikscbanob  Polict  —  Fbrporuancb  of  Con- 
ditions—Notiob. 
In  an  act<on  on  an  inanrance  poUcy  ia- 
sned  on  the  life  of  S.,  the  jury  found  that  S. 
was  injured,  and  died  within  90  days  after- 
wards; that  "plaintiff  procured  a  blank  form, 
and  executed  proofs  of  tiie  death  of  said  S.,  and 
forwarded  the  same  to  the  defendant,  and  that 
said  proofs  were  accepted  and  retained  by  said 
defendant";  and,  also,  "that  immediate  writ- 
ten notice  of  the  death  of  said  S.  was  given  by 
Slaintiff,  or  by  some  one  in  her  behalf,  to  the 
efendant."  Mdd,  that  the  findings  failed  to 
show  compliance  with  a  condition  in  the  policy 
that  written  notice  should  be  given  the  com- 
pany "of  any  accident  or  injury  for  which  a 
claim  is  to  be  made,  with  full  particulars  there- 
of, and  tbe  full  name  and  address  of  the  in- 
sured." 

Appeal  fh>ni  circuit  court,  Elkhart  county; 
H.  D.  Wilson,  Judge. 

Action  by  Plrsa  Strong  against  the  Stand- 
ard &  Accident  Insurance  Company  on  a 
life  Insurance  policy.  From  a  Judgment  for 
plaintiff,  defendant  appeals.     Reversed. 

Chamberlain  &  Turner,  for  appellant 
James  8.  Dodge  and  O.  Z.  Hubbell,  for  ap- 
pellee. 

REINHARD,  0.  J.  Tbls  action  Is  on  a 
policy  of  Insurance  on  the  life  of  Otho 
Strong,  deceased,  of  which  the  appellee  was 
the  beneficiary.  The  cause  was  tried  by  a 
jury,  resulting  in  a  special  verdict,  upon 
which  the  court  rendered  judgment  in  favor 
of  the  appellee  for  $000. 

The  first  error  assigned  and  discussed  Is 
the  ovemillng  of  the  appellant's  motion  foT 
judgment  on  the  special  verdict  Many  de- 
fects are  urged  against  the  verdict,  but  the 
most  serlotiB  one,  as  we  regard  It,  Is  the 
finding  with  reference  to  the  proof  of  death. 
The  policy  provides  that  "immediate  wrlt- 
tffli  notice  Is  to  be  given  said  company,  at 
Detroit,  Midiigan,  of  any  accident  or  injury 
for  which  a  claim  Is  to  be  made,  with  full 
particulars  thereof,  and  the  full  name  and 
address  of  the  insured."  Ne  waiver  is  plead- 
ed In  tbe  complaint  The  seventh  finding 
is  "that  Immediate  written  notice  of  the 
death  of  said  Otho  Strong  was  given  by  tbe 
plaintiff,  or  by  some  one  in  her  behalf,  to 


the  defendant"  Obviously,  this  Is  but  a 
mere  conclusion  of  the  Jury,  rather  than  a 
fact  The  finding  should  have  given  the 
date  of  tbe  notice,  or  something  near  the 
date  when  the  same  was  swved.  The  ninth 
finding  shows  "that  on  <x  about  the  1st  day 
of  Februaiy,  1894,  the  plaintiff  procured  a 
blank  form,  and  executed  proofs  of  the  death 
of  said  Otho  Strong,  and  forwarded  the  same 
to  the  defendant  and  said  proofs  were  ac- 
cepted and  retained  by  said  defendant" 
The  injury  occurred,  as  foimd  in  another 
place,  on  the  18th  day  of  November,  1883, 
and  the  death  within  90  days  of  that  time, 
though  it  is  not  shown  on  what  day,  or  in 
what  month.  Assuming  that  the  notice  was 
given  in  time,  it  Is  not  shown  that  it  con- 
formed to  tbe  requirements  of  the  policy  in 
other  respects.  Proof  of  the  death  of  the 
insured  was  not  what  was  stipulated  for  in 
the  contract  Not  a  word  is  found  as  to  the 
contents  of  the  notice.  It  may  have  referred 
to  the  injury  from  which  It  is  found  Otho 
Strong  died,  m:  it  may  not  That  the  appel- 
lant ever  received  any  notice  of  the  injury 
for  which  tbe  claim  was  made,  is  not  found; 
nor  is  It  shown  that  any  of  tbe  particulars 
of  the  injury  were  given  in  such  notice,  as 
required  by  the  policy.  An  attempt  is  made 
to  find  a  waiver,  but  unsuccessfully  so,  we 
think.  It  is  found  that  the  appellant  "re- 
fused to  acknowledge  any  liability  on  the 
policy,  when  notified  as  aforesaid,"  and  "re- 
fused to  send  to  the  plaintiff,  or  to  any  one 
for  her,  any  blank  forms  upon  which  to 
make  out  the  proofs  of  death  of  said  Otho 
Strong."  The  mere  fact  that  the  appellant 
"accepted  and  retained"  the  proofs  of  deatb, 
or  failed  to  furnish  blanks  to  enable  the  ap- 
pellee to  make  proof,  does  not  constitute  a 
waiver  of  such  proof.  The  contract  does  not 
provide  that  the  company  will  furnish  blanks 
for  that  purpose.  If  the  proofs  were  for- 
nished  too  late  (and  there  Is  nothing  in  the 
finding  to  show  the  contrary),  the  mere  fact 
that  they  were  retained  does  not  revive  the 
company's  liability.  Insurance  Co.  v.  Pick- 
el,  3  Ind.  App.  335,  29  N.  E.  432;  May,  Ins. 
f  607;  Commercial  Union  Assur.  Co.  v.  State, 
113  Ind.  331,  15  N.  E.  618;  Insurance  Co.  v. 
Dorman,  125  Ind.  189,  25  N.  B.  213.  There 
Is  no  finding  that  the  appellant  ever  denied 
any  liability.  The  mere  fact  that  It  re- 
fused to  acknowledge  such  liability  cannot 
be  takoi  as  a  waiver  of  proof  of  the  Injury. 
We  think  the  finding  Is  fatally  defective  in 
respect  of  proof  of  notice  of  the  Injury.  In 
furtherance  of  justice,  a  new  trial  Is  directed. 
Judgment  reversed. 


(13  tnd.  App.  a4) 
BERKEY  V.  cm  OP  ELKHART. 
(Appellate  Conrt  of  Indiana.    Oct  17.  1895.) 

PlEADIMO — DbMOBHEB  to  ANSWBB— HARaiI.BS8 
B^ROB. 

1.  It  Is  harmless  error  to  sustain  a  demur- 
rer to  a  special   answer,    where   the  defense 
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■ought  to  be  set  np  hy  the  tpecial  answer  can 
be  shown  under  the  answer  of  general  denial. 
2.  Defendant,  who  has  filed  a  general  and 
apedal  answer,  cannot  make  a  ruling  sustaining 
a  demurrer  to  tne  special  answer  reversible  error 
by  subsequently  withdrawing  the  general  an- 
•wer. 

Appeal  from  drcBit  cotirt,  Elkhart  county; 
X  H.  Vanfleet,  Judge. 

Action  by  the  city  of  Elkhart  against 
Obatincey  E.  Berkey  to  recover  the  penalty 
for  the  violation  of  an  ordinance.  From  a 
judgment  for  plaintiff,  defendant  appealed 
to  the  supreme  caait  Transferred  to  the  ap- 
pellate court  40  N.  B.  1081.    Affirmed. 

Henry  C.  Dodge,  for  appelant  Ferry  L. 
Turner,  for  appellee. 

ROSS,  J.  The  appellee  brought  this  action 
against  appellant  to  recover  a  penalty  for 
the  violation  of  a  city  ordinance.  The  ac- 
tion was  commenced  In  the  court  of  the  city 
of  Elkhart,  and  on  appeal  to  the  circuit  court 
appellee  re^vered  Judgment  against  appel- 
lant From  the  Judgment  of  the  circuit  court 
an  appeal  was  taken  to  the  supreme  court, 
and  the  cause  was  transferred  by  the  latter 
court  to  this  court  Berkey  v.  City  of  Elk- 
hart and.  Sup.)  40  N.  B.  1081. 

The  speciUcatlons  of  error  assigned  In  tbls 
court  are  as  follows:  First,  the  court  erred 
In  overruling  the  appellant's  demurrer  to  the 
complaint;  second,  the  court  erred  in  sus- 
taining appellee's  demurrer  to  the  secratd 
paragraph  of  appellant's  answer. 

We  think  the  complaint  is  not  subject  to 
the  objections  urged  against  It  It  is  also 
shown  that  after  the  court  had  sustained  the 
demurrer  to  the  second  paragraph,  or  spe- 
cial answer,  the  appellant  withdrew  the 
first  paragraph,  which  was  a  general  denial. 
A  city  court  1b  governed  by  the  same  rules 
In  making  Issues  as  Justices  of  the  peace; 
hence  all  defenses  in  that  court,  except  the 
statutes  of  llmltati<»s,  set-oS,  and  matter 
In  abatement,  are  available  under  the  general 
denial  On  the  appeal  of  this  case  to  the 
circuit  court  the  appellant  was  entitled,  un- 
der bis  answer  of  general  denial,  to  make 
the  defense  which  he  sought  to  set  up  In  his 
special  answer;  hence  It  would  not  be  error 
to  sustain  the  demurrer  to  the  special  an- 
swer, while  appellant  had  the  benefit  of  his 
answer  of  general  denlaL  Evans  v.  Koons, 
10  Ind.  App.  003,  38  N.  B.  350.  It  was  a 
harmless  error  to  sustain  the  demurrer  to  the 
second  paragraph  of  the  answer  at  the  time 
the  ruling  was  made,  and  appellant  could 
not,  by  withdrawing  his  answer  of  general 
denial,  change  the  legal  effect  of  the  ruling. 
As  said  by  tbls  court  in  Wlckwire  y.  Town 
of  Angola,  4  Ind.  App.  253,  30  N.  B.  bl7: 
"One  against  whom  a  harmless  ruling  has 
been  made  cannot  voluntarily  change  the  Is- 
sues so  that  it  shall  become  harmful,  and 
thus  bring  into  the  record  a  reversible  er- 
ror." We  find  no  reversible  error  in  the  rec- 
ord before  us.    Judgment  affirmed. 


(It  Ind.  App.  su) 

BOABD  OF  OOM'BS  OF  WASHINQTON 

COUNTY  T.  MBNAUGH. 
(Appellate  Court  of  Indiana.     Oct  16,  1895.) 

Counties— LiABiLiTT  os  Contbaot  of  thb  Elec- 
TioH  CoHHissioNERS— Election  Tickets. 
8  Kev.  St  1804,  IS  6214,  6215,  6222, 
6281,  provide  that  the  board  of  election  com- 
missioners shall  "prepare  and  distribute  ballots 
for  the  election  omeers,"  "cause  to  be  printed 
on  the  respective  ballots  the  names  of  the  can- 
didates nominated,"  "cause  all  the  names  of  all 
candidates  of  their  respective  jurisdictions  to 
be  printed  on  one  ballot  and  cause  to  be  print- 
ed on  cards  instmctioiis  for  the  guidance  of 
electors,  etc.  Section  6224  prescribes  a  penalty 
if  any  person  employed  in  printing  the  same 
shall  give  or  knowmgly  permit  to  be  taken  any 
of  such  ballots  by  any  person  other  than  a 
member  of  the  board  of  election  commissioners, 
"for  which  such  ballots  are  being  printed,"  etc. 
Held,  that  the  county  is  liable  for  election  tick- 
ets, cards  of  instruction,  and  sample  ballots, 
furnished  at  the  request  of  the  board  of  elec- 
tion commissioners,  though  they  are  not  con- 
tracted for  by  the  board  of  county  commis- 
sioners. 

Appeal  from  circuit  court,  Washington  coun- 
ty;  Samuel  B.  Voyles,  Judge. 

Action  by  Calvin  C.  Menaugh  against  the 
board  of  commissionera  of  Wadilngton  county 
on  a  claim  for  tickets  for  a  general  election, 
cards  of  instruction,  and  sample  ballots. 
Prom  a  Judgment  for  plaintiff,  defendant  ap- 
peals.    Affirmed. 

J.  H.  Masterson,  D.  A.  Jennings,  and  Elliott 
&  HosteUer,  for  appellant  MltcheU  &  Mitch- 
ell and  Harvy  Moicis,  for  appellee. 

1 

DAVIS,  J.  For  the  general  election  of  1884 
appellee,  at  the  reauest  of  the  board  of  elec- 
tion commissioners  of  Washington  county, 
fumidied  and  delivered  to  said  board  tickets, 
cards  of  Instruction,  and  sample  ballots,  of 
the  value  of  $94.03.  The  board  of  oommis- 
sloners  refused  to  allow  the  claim,  and  on  ap- 
peal to  the  circuit  court  Judgment  was  ren- 
dered against  appellant  for  the  amount. 
Counsel  for  appellant  contend  that  the  board 
of  commissioners  alone  has  the  power  to  con- 
tract tor  such  supplies,  and  that  the  county 
is  not  liable  for  any  supplies  furnished  on  the 
order  of  the  board  of  election  commissioners. 
They  Insist  that  the  act  of  1875  (Reg.  Sees.  p. 
81,  {  1)  makes  the  board  of  county  commis- 
sioners the  purchasing  agent  of  the  county  for 
the  purchase  of  all  books,  stationery,  and  all 
other  articles  necessary  for  c(»iducting  the 
business  of  the  county  officers,  circuit  court, 
and  inferior  courts  of  the  state,  and  that  the 
board  of  election  commissioners  is  a  county 
officer.  Section  6214.  8  Rev.  St  1884,  pre- 
scribes that  the  clerk  of  the  circuit  court  and 
two  persons  of  opposite  politics,  appointed  by 
him,  shall  constitute  the  county  board  of  elec- 
tion commissioners.  A  part  of  tbls  section 
reads:  "It  shall  be  the  duty  of  such  board 
to  prepare  and  distribute  ballots  for  election 
officers,"  etc.  Section  6215,  3  Rev.  St  1894, 
prescribes  the  duties  of  such  board,  and  reads 
thus:    "The  said  board  of  election  commis- 
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slonen  aball  caoae  to  be  printed  on  the  re- 
spective ballots  the  names  of  the  candidates 
nominated,"  etc.  Section  6222,  3  Rev.  St 
1894,  reads:  "The  board  of  election  commis- 
sioners shall  cause  all  the  names  of  all  candi- 
dates of  their  respective  Jurisdictions  to  be 
printed  on  one  ballot,"  etc.  Section  6231,  3 
Rev.  St  1894,  sets  forth  the  duty  of  the  coun- 
ty board  of  election  commlssloDers  as  to  print- 
ing In  large  type  on  card  for  the  Instruction 
of  voters.  This  section  reads:  "The  county 
board  of  election  conunlssionera  shall  cause 
to  be  printed  in  large  type  on  cards,  In  Eng- 
lish, or  such  other  language  as  they  may 
deem  necessary,  lnstructi(Kis  for  the  guidance 
of  electors,"  etc.  Section  6224,  3  Rev.  St 
1894,  prescribes  the  duty  of  the  printer,  fixes 
the  penalty  for  violation  of  the  law,  and 
states  for  whom  the  printing  Is  done.  The 
flection  reads:  "If  the  printer  of  such  ballots 
or  any  person,  employed  in  printing  the  same, 
shall  give  or  deliver,  or  knowingly  permit  to 
be  taken,  any  of  said  ballots  by  any  person 
other  than  a  member  of  the  board  of  election 
commissioners,  for  which  such  ballots  are  be- 
ing printed,"  etc.  Whether  the  county  offi- 
cers referred  to  In  the  act  of  1875  are  those 
mentioned  In  the  constitution,  namely,  the 
clerk  of  the  circuit  court,  auditor,  recorder, 
treasurer,  sheriff,  coroner,  and  surveyor,  we 
need  not  determine;  Rev.  St  1894,  i  152  (Rev. 
St  1881,  i  152).  The  county  board  of  election 
commissioners  is  not  a  county  officer,  within 
the  purview  of  the  constitution  or  of  the  act 
of  1875.  In  any  event  the  printing  which  is 
the  basis  of  this  claim  was  required  to  be 
done  by  the  county  board  of  election  commis- 
sioners, which,  under  the  statute,  had  the  au- 
thority to  order  the  work.  The  work  was 
done  in  the  Interest  of  the  people  of  the  coun- 
ty. In  this  case  the  board  of  election  com- 
missioners acted  within  the  scope  of  their  au- 
thority, and  the  county  is  liable  for  the  rea- 
sonable value  of  the  work  and  supplies  so  per- 
formed and  furnished.    Judgment  affirmed. 


<U  Ind.  App.  U) 

STDOKBfT  et  al.  T.  HARDT  et  at* 
(Appellate  Court  of  Indiana.    Oct  17,   1895.) 

AssuifPsiT — Wbbn  Libs — Pliadiso. 

1.  One  for  whose  benefit  an  advertisement 
was  onblisbed  must  pay  therefor,  where  he  had 
knowledge  of  the  publication,  and  made  no  ob- 
jection thereto. 

2.  A  recovery  may  be  had  under  the  com- 
mon counts  on  a  special  contract  that  has  been 
executed. 

Appeal  from  circuit  court.  Cass  county;  D. 
B.  McConnell,  Judge. 

Action  by  Rufus  J.  Stuckey  and  another 
against  Alexander  Hardy  and  Ia.  D.  Norrls 
to  recover  for  advertising  done  in  a  newspa- 
per. From  a  judgment  against  Norria  only, 
plaintiffs  appeal.     Reversed. 

Magee  &  Funk,  for  appellanta.  Justice  ft 
Lalry,  for  appellees. 

1  Rtbsarlng  deoledt 


LOTZ,  3. '  This  suft  was  Institnted  by  tlie 
api)eUaiits  against  the  appellees  to  recover 
the  agreed  price  for  advertising  done  m  a 
newspaper.  It  appears  from  tbe  special  find- 
ing of  facts  made  by  the  court  that  In  1891, 
Nell  tc  Stuckey,  a  corpartnershlp,  were  the 
owners  and  proprietors  of  a  weekly  newspa- 
per called  the  Western  Horseman,  printed 
and  published  in  tbe  city  of  Indianapolis. 
In  1893,  Neil  retired  from  said  firm,  and  Mc- 
Mahon  became  a  member  under  the  firm 
name  of  Stuckey  &  McM ahon,  the  new  firm 
succeeding  to  all  the  property  rigbts  of  the 
old  firm.  Prior  to  December  26,  1891,  Stuck- 
ey solicited  Norrls  for  an  advertisement  in 
said  paper,  and  Norrls  afterwards  prepared 
and  sent  a  draft  of  an  advertisement,  which 
was  afterwards  printed  and  published  in  said 
paper  for  the  period  of  six  months,  the  agreed 
price  for  that  period  being  $100.  This  adver- 
tisement gave  the  qualities  and  pedigrees  of 
four  stallions,  togetiier  with  price  of  service 
of  said  stalllonB  for  breeding  purposes.  This 
advertisement  or  notice  contained  this  direc- 
tion: "Apply  to  Alex.  Hardy  or  L.  D.  Norrls, 
Logansport,  Indiana."  Two  of  the  horses  ad- 
vertised belonged  to  Norrls  and  two  to  Har- 
dy. One  of  Norris*  horses  was  kept  In  Har- 
dy's stable  In  Logansport  snd  Norrls  paid 
Hardy  for  his  keeping;  and  one  was  kept 
on  a  farm  near  Logansport  Hardy's  two 
horses  were  kept  In  his  stable  In  said  city. 
Hardy  had  no  interest  in  the  proceeds  of  the 
Norris  horses,  and  Norrls  had  no  Interest  in 
the  proceeds  of  the  Hardy  horses,  and  Har- 
dy and  Norris  were  not  partners,  nor  were 
there  any  business  relations  between  them 
other  than  the  keeping  of  the  Norris  horse  in 
Hardy's  stable.  At  the  expiration  of  the  six- 
months  advertisement,  the  appellant  Stuckey 
met  the  appellee  Norris,  and  requested  a  con- 
tinuation of  the  advertisement  for  another 
period  of  six  months  on  the  same  term& 
Norris  suggested  a  change  in  tbe  advertise- 
ment, but  none  was  made,  and  the  advertise- 
ment was  continued  for  another  period  of  six 
months.  Norris  prepared  a  draft  for  the  ad- 
vertisement, and  made  tbe  contract  on  his 
own  motion,  wholly  without  consultation  with 
Hardy.  It  was  also  agreed  that  in  addi- 
tion to  said  advertisement,  there  should  be  an 
editorial  "write  up"  of  the  horses.  The  ad- 
vertisement was  printed  and  published  In 
said  paper  for  two  terms  of  six  months  each, 
and  the  editorial  "write  up"  was  published  as 
agreed.  Both  Norris  and  Hardy  were  sub- 
scribers to  said  paper,  and  received  copies  of 
it,  and  knew  that  the  advertisement  was  being 
made  in  the  paper,  and  at  no  time  requested 
that  the  advertisement  should  not  be  made, 
but  allowed  it  to  be  published  without  objec- 
tion. Stuckey  presented  a  bill  for  the  amount 
of  the  advertising  to  Hardy,  and  Hardy  pro- 
posed to  pay  bis  part,  but  desired  to  con- 
sult Norrls  as  to  its  accuracy  before  he  paid 
it.  Tbe  plaintiffs  also  made  a  draft  on  Har- 
dy and  Norris  for  the  amount  of  the  bill,  viz. 
$200,  through  a  bank  at  Logansport^  and  Har- 
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iy  indicated  bis  vUIliignesa  to  pay  his  ijart 
of  the  draft,  but  wanted  Norrls  to  pay  his 
part.  This  draft  was  not  paid.  The  court 
stated  its  conclnslons  of  law  that. the  itlain- 
tiffs  should  recover  Judgment  against  Norrls 
for  $200,  but  as  to  the  defendant  Hardy  there 
should  be  no  recovery,  and  rendered  Judg- 
ment accordingly.  The  appellants  excepted 
to  the  conclusions  of  law,  and  tiave  made  It 
the  basis  of  an  assignment  of  error  in  this 
court 

We  think  it  clear  upon  this  fludipg  of  facts 
that,  if  Norrls  is  liable,  Hardy  is  also  liable. 
Hardy  received  the  benefit  of  the  advertise- 
ment, and  he  should  pay  what  it  was  worth. 
The  appellees,  however,  insist  that  there  is  a 
variance  between  the  findings  and  the  alle- 
gations of  the  complaint;  that  the  complaint, 
and  each  paragraph,  declares  upon  a  special 
contract;  and  that,  as  to  Hardy,  If  there  can 
be  any  recovery  at  all,  it  must  be  upon  a 
common  count  for  services  rendered.  While 
it  Is  true  that  each  paragraph  of  the  com- 
plaint refers  to  the  contract,  still  this  is  an 
action  on  a  common  count  for  money  due. 
It  is  well  settled  that,  when  a  special  con- 
tract has  become  executed,  and  nothing  re- 
mains to  be  done  but  to  pay  the  money 
agreed  to  lie  paid  under  it,  a  recovery  may 
be  bad  upon  a  common  count,  and  the  recov- 
ery measured  by  the  contract  price.  Elec- 
tric Co.  r.  Branham  (Ind.  Sup.)  41  N.  B.  448; 
Brown  T.  Perry,  14  Ind.  32;  Kerstetter  v. 
Raymond,  10  Ind.  199;  Shilling  v.  Templeton, 
66  Ind.  586. 

The  appellees  have  assigned .  cross  errors 
questioning  the  sufficiency  of  each  paragraph 
of  the  complaint,  and  ask  an  affirmance  on 
these  cross  errors.  These  cross  errors  we  do 
not  consider,  because  the  Judgment  would 
not,  under  the  circumstances  of  the  case,  be 
affirmed,  even  if  well  assigned.  Town  of 
Montlcello  v.  Kramard,  7  Ind.  App.  135,  34  N. 
E.  454.  We  think  it  clear  that  Hardy  was 
liable  for  at  least  one-Iialf  of  the  claim.  The 
cause  is  reversed,  with  instructions  to  grant 
the  appellants  a  new  trial  if  asked  for  in  90 
days. 


U4  Ind.  App.  S12) 

McFADDEO^  et  al.  v.  ROSS  et  al.^ 

(Appellate  Court  of  Indiana.     Oct.  18,  1895.) 

Chattsl  Hobtgagb—Vauditt—  Dslivcbt— Bxb- 
OUTION  Bale  op  Hortgaoed  Chattels— Kigbts 
or  Pdkchaser— Seookdarx  Evidence— Appeal 
— Hakuless  Ekrob. 

1.  A  chattel  mortgage,  executed  without 
the  knowledge  of  the  mortgagee,  delivered  to  a 
third  person,  and  by  him  recorded,  is  void,  for 
want  of  delivery,  as  against  a  subsequent  pur- 
chaser of  the  goods  on  ezecation  against  the 
morteagor. 

2.  Where  a  chattel  mortgage  was  executed, 
and  recorded  without  the  mortgagee's  knowl- 
edge, and  the  property  covered  was  afterwards 
sold  on  execution  against  the  mortgagor,  the 
acceptance  of  the  mortgage  after  such  sale  by 
the  administrator  of  the  mortgagee  cannot  af- 
fect the  rights  of  the  purchaser. 


8.  Error  in  exdnding  testtmony  is  harm- 
less, where  such  testimony  ia  subsequently  ad- 
mitted. 

4.  Parol  evidence  of  the  contents  of  a  let- 
ter is  inadmissible,  in  the  absence  of  evidence 
that  the  letter  itself  was  lost  or  beyond  the 
jurisdictioD. 

5.  The  credibility  of  a  witness  is  a  question 
to  l>e  determined  in  the  trial  court. 

6.  The  purchaser  at  an  execution  sale  of 
mortgaged  chattels 'has  a  ben  thereon  for  the 
excess  remaining  after  satisfaction  of  the  mort- 
gage. 

Appeal  from  circuit  court,  Shelby  county; 
F.  S.  SwUt,  Special  Judge. 

Action  by  James  R.  Ross  and  others 
against  James  B.  McFadden  and  others  on  a 
replevin  bond.  Judgment  for  plaintiffs,  and 
defendants  appeal.     Affirmed. 

For  prior  reports,  see  S  N.  B.  161,  and  26  N. 
E.  7& 

Love  &  Morrison  and  J.  B.  McFadden,  for 
appellants.    Herd  &  Adams,  for  appellees. 

LOTZ,  J.  This  is  the  third  appearance  of 
this  cause  In  an  appellate  court.  See  M^ 
Fadden  v.  Ross,  108  Ind.  512,  8  N.  E.  161, 
and  Id.,  126  Ind.  341,  26  N.  B.  7&  It  is  an 
action  on  a  replevin  bond,  brought  by  the 
appellees,  as  plaintiffs,  against  the  appd- 
lants,  as  defendants.  The  plaintiffs  recov- 
ered a  Judgment  below.  Only  two  assign- 
ments of  error  are  presented  for  our  consid- 
eration, viss.:  (1)  That  the  court  erred  In 
its  conclusions  of  law  on  the  special  find- 
ing of  facts;  and  (2).  the  overruling  of  ap- 
pellants' motion  for  a  new  trial.  The  main 
and  controlling  question  on  this  appeal,  as 
we  view  It,  arises  on  the  first  assignment. 

The  facts  necessary  to  the  determination 
of  this  question,  and  as  found  by  the  court, 
are  substantially  as  follows:  On  the  26tb 
day  of  March,  1880,  James  B.  McFadden,  as 
administrator  of  the  estate  of  Joseph  Nichols, 
deceased,  instituted  In  the  Shelby  circuit 
court  an  action  In  replevin  against  the  plain- 
tiffs, to  recover  the  possession  of  certain  per- 
sonal property,  consisting  of  whisky,  brandy, 
wines,  and  gin,  of  the  value,  at  that  time, 
of  $401.90,  and  the  defendants  gave  an  un- 
dertaking conditioned  that  the  administrator 
should  prosecute  said  action  with  effect  and 
without  delay,  and  make  return  of  the  prop- 
erty, if  return  thereof  should  be  adjudged 
against  said  administrator,  and  pay  the 
plaintiffs  In  this  action  all  damages  which 
they  might  recover  in  that  action.  By  vir- 
tue of  that  action  and  undertaking,  the  ad- 
ministrator obtained  from  these  plaintiffs  tb» 
custody  and  possession  of  all  of  said  prop- 
erty. The  administrator,  contrary  to  the 
conditions  of  said  bond,  did  not  prosecute 
said  action  In  replevin  with  effect  and  with- 
out delay,  and  did  not  return  the  property  or 
any  part  thereof  to  the  plaintiffs,  but  dis- 
missed his  said  cause  on  the  15th  day  of 
January,  1881,  and  continued  to  hold  the 
property,  and  converted  the  same  to  his  own 
use  and  purposes,  notwithstanding  the  order 
and  Judipnent,  up9u  the  dismissal,  that  th«» 
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property  be  retnrned  t6  tiieae  plaintiffs.  On 
the  2eth  day  of  February,  1879,  the  property 
InTolved  in  the  replerln  action,  together  with 
other  personal  property,  was  owned  by  one 
George  D.  Nichols,  and  on  said  day  the  plain- 
tiffs purchased  the  property  involved  in  the 
replevin  action  at  execution  sale,  upon  an 
execution  issued  upon  a  valid  judgment  ren- 
dered by  a  court  of  competent  jurisdiction  In 
favor  of  these  plaintiffs,  and  against  said 
George  D.  Nichols;  and  by  virtue  of  such 
purchase  the  plaintiffs  came  into  the  posses- 
sion of  said  goods,  and  were  so  in  the  pos- 
session at  the  time  the  replevin  suit  was  in- 
stituted against  them.  At  the  time  of  the 
purchase  under  the  execution  sale  by  the 
plaintiffs,  there  existed,  of  record  in  the  coun- 
ty where  the  property  was  situated,  and 
where  the  sale  was  made,  a  certain  chattel 
mortgage,  of  the  date  of  January  9,  1879, 
purporting  to  be  made  by  the  said  George 
D.  Nichols  to  one  Joseph  Nichols,  to  secure 
two  promissory  notes  aggregating  the  sum  of 
$550,  payable  to  the  said  Joseph  Nichols;  that 
the  mortgage  described  and  included  the  prop- 
erty purchased  by  the  plaintiffs  at  said  exe< 
cution  sale,  together  with  other  property  of 
George  D.  Nichols,  all  of  the  property  includ- 
ed in  the  mortgage  being  of  the  aggregate 
value  of  $1,263.74.  The  mortgage  and  notes, 
which  It  purported  to  secure,  were  made  b; 
George  D.  Nichols,  and  by  him  placed  in  the 
custody  of  McFadden,  without  the  knowl- 
edge or  consent  of  Joseph  Nich(ds,  and  tbe 
mortgage  was  placed  of  record  by  McFadden 
without  the  knowledge  of,  or  any  authority 
from,  Joseph  D.  Nichols.  The  said  Joseph 
then  resided  in  the  state  of  Rhode  -  Island, 
and  was  at  no  time  present  In  Shelby  county, 
Ind.,  where  the  notes  and  mortgage  were 
made,  and  the  mortgage  recorded,  and  no  de- 
livery of  tbe  notes  and  mortgage  was  ever 
made  to  the  said  Joseph  Nichols,  or  any  other 
person  acting  for  him  or  by  his  authority. 
McFadden  received  and  converted,  sold  and 
otherwise  disposed  of,  portions  of  the  prop- 
erty covered  by  the  mortgage,  of  the  value 
of  $963.74,  including  the  property  so  taken 
In  replevin  from  the  plaintiffs,  and  permitted 
other  persons  to  take  and  convert  to  their 
own  use,  of  the  property  so  covered  by  the 
mortgage,  and  in  addition  to  that  converted 
by  him,  of  the  value  of  $300.  The  several 
conversions  were  made  immediately  after  se- 
curing the  possession  in  tbe  replevin  pro- 
ceedings. At  the  time  of  the  conversion,  the 
principal  and  interest  of  the  two  notes  made 
by  George  D.  Nichols  was  $801.83,  and  the 
value  of  the  property  converted  by  McFad- 
den exceeded  the  principal  and  interest  of 
the  notes  in  the  sum  of  $362.41,  and  the 
whole  property  so  converted  exceeded  the 
amount  of  the  notes  in  the  sum  of  $662.41. 
Upon  these  facts,  the  court  stated,  as  con- 
clusions of  law,  that  the  plaintiffs  had  snf- 
fered  <1)  damages,  by  reason  of  taking  the 
property  under  the  replevin  bond,  in  the  sum 
of  $362.41,  and  of  accrued  interest  in  the  stun 


of  $282.62,  In  all  In  the  siun  of  $645.03,  for 
which  they  were  entitled  to  Judgment;  (2) 
that  the  mortgage  to  Joseph  Nichols  was  in- 
effectual, as  against  the  plaintiffs. 

The  appellants  only  make  one  objection  to 
the  conclusions  of  law.  If  any  others  exist, 
they  are  waived  for  failure  to  present  them. 
It  is  insisted  that  tbe  last  conclusion  is  erro- 
neous, for  the  reason  that  the  facts  found 
show  that  the  acts  of  McFadden,  in  bringing 
suit  to  recover  the  possession  of  the  goods, 
are  equivalent  to  a  ratification  of  his  act 
in  placing  the  mortgage  on  record  for  Jo- 
seph Nichols.  The  action  in  replevin,  how- 
ever, was  not  brought  until  after  the  execu- 
tion sale.  Whatever  rights  the  appellees  ac- 
quired by  virtue  of  the  execution  sale,  they 
secured  before  any  ratification  or  acceptance 
took  place.  If  the  mortgage  was  a  nullity 
before  it  was  accepted  by  Joseph  Nichols, 
or  his  administrator,  it  conferred  no  rights 
upon  anybody,  and  could  be  rightfully  ig- 
nored by  the  appellees  and  the  officer  who 
made  tbe  sale  under  the  execution.  Tbe 
delivery  of  a  deed  or  mortgage  is  absolutely 
essential  to  Its  execution.  Delivery  is  the 
final  act  in  its  execution.  Until  delivered 
It  has  no  force  or  validity,  for  until  then 
it  Is  an  act  or  contract  only  In  process  of 
formation  or  completion.  It'  Is  true  that  a 
delivery  may  be  made  to  a  third  person  for 
the  grantee  or  mortgragee,  and  thai;  too, 
without  the  knowledge  of  the  latter,  and 
when  accepted  by  the  grantee  or  mortgagee 
become  valid.  It  is  also  true  that.  In  some 
instances,  the  law  will  presume  an  accept- 
ance, from  the  fact  that  the  grantor  has  caus- 
ed the  deed  to  be  recorded,  where  the  gran- 
tees are  Infants  or  peiBons  under  legal  dis- 
abilities; but  such  instances  are  exceptions 
to  the  general  rule,  and  we  are  not  concern- 
ed with  the  exceptions  here.  Tliere  Is 
much  similarity  between  the  case  at  bar  and 
that  of  Woodbury  v.  Fisher.  20  Ind.  387. 
That  was  a  proceeding  by  a  judgment  cred- 
itor to  reach  certain  equities  in  real  estate. 
The  facts,  briefly  stated,  were:  That  John 
O.  Fisher,  the  judgment  defendant,  was  in- 
debted to  his  mother,  Sarah  Fisher,  In  the 
sum  of  $800.  He  made  his  note  and  mort- 
gage to  her  to  secure  the  debt  He  caused 
the  mortgage  to  be  recorded,  and  took  It 
from  the  recorder's  ofBce.  Sarah  Fisher, 
the  mortgagee,  was  a  resident  of  Pennsyl- 
vania, and  the  mortgage  was  not  delivered 
to  her.  in  person  or  by  agent  The  only 
evidence  of  acceptance  by  her  is  that  she 
claimed  the  benefit  of  it  in  her  answer.  The 
complaint  alleged  the  making  of  the  mort- 
gage, but  that  it  had  never  been  delivered. 
The  trial  court  found  that  the  mortgage  was 
valid.  In  speaking  of  this  finding,  the  su- 
preme court  said:  "In  this  respect  we  think 
the  court  erred.  A  deed  or  mortgage  must 
not  only  be  delivered  to,  but  must  be  ac- 
cepted by.  the  grantee  or  mortgagee;  other- 
wise, tbe  title  does  not  pass.  'To  be  de- 
livered. It  would  seem  that  the  deed  most 
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paaa  nndw  tlM  power  of  the  grantee,  or 
some  person  for  his  use,  with  the  consent 
of  the  grantM'.'  Dearmond  t.  Deannond, 
XO  Ind.  191.  With  proper  erldence  of  an  ac- 
ceptance by  the  grantee,  perhaps,  the  deltr- 
ery  of  a  deed  by  the  grantor  would  be  suffi- 
cient delivery.  McNeely  v.  Rncker,  6  Blackf . 
891.  We  have  seen.  In  the  case  before  us, 
that  there  was  no  acceptance  shown  by 
Mrs.  E^ber  until  she  filed  her  answer,  even 
supposing  that  could  amount  to  an  accept- 
ance; and  this  was  after  the  plalntltts  had 
acquired  a  lien  by  Instituting  their  suit  to 
reach  their  property.  Butler  t.  Jaffray,  12 
Ind.  S04.  An  acceptance  then  could  not  re- 
late back  so  as  to  defeat  the  lien  thus  ac- 
quired by  the  plaintlfTB.  This  view  is  fully 
sustained  by  the  case  of  Goodsell  ▼.  Stinson, 
7  Blackf.  437,  and  cases  there  dted,  and  a 
further  examination  is  deemed  unnecessary." 
In  the  case  at  bar  there  was  no  acceptance, 
such  as  could  defeat  the  appellees'  pur- 
chase under  the  execution  sale.  At  the  time 
that  was  made,  the  mortgage  was  a  nullity. 
The  court  did  not  err  in  Its  conclusions  of 
law. 

The  first  causa  for  a  new  trial  Is  that  the 
court  erred  in  refusing  to  permit  the  de- 
fendant McFaddoa  to  testify  that,  at  the 
time  the  chattel  mortgage  was  made,  George 
D.  Nichols  stated  to  McFadden  that  he  had 
Iwrrowed  $550  of  Joseph  Nichols,  and  had 
promised  to  secuis  the  loan  by  m<»tgage. 
The  record  shows  that  McFadden  was  sub- 
sequently permitted  to  state  all  that  Oeorge 
D.  Nichols  said  to  him  on  that  occasion. 
This  ruling,  if  error  at  all,  is  not  reversible 
error,  under  these  circumstances. 

The  second  ground  for  a  new  trial  is  that 
the  court  erred  In  refusing  to  permit  the  de- 
fendant McFadden  to  testify  to  the  contents 
of  a  letter  which  be  had  written,  mailed, 
and  addressed  to  Joseph  Nichols,  at  Provi- 
dence, B.  I.,  on  the  9th  day  of  January,  1879, 
informing  Joseph  that  George  D.  had  on  that 
day  executed  a  note  for  $550,  payable  to  Jo- 
seph and  secured  by  mortgage  on  personal 
property  In  ShelbyvlUe,  and  that  the  note 
and  mortgage  were  then  in  McFadden's  of- 
fice and  possession,  and  inquiring  of  said 
Joseph  as  to  what  he  desired  to  have  done 
with  them.  There  was  no  error  in  the  ex- 
clusion of  this  evidence.  There  was  no 
proof  of  loss,  nor  was  there  any  proof  that 
the  letter  was  beyond  the  jurisdiction  of  the 
court  at  the  time  of  the  trial,  or  that .  it 
could  not  be  produced;  nor  was  there  a 
showing  that  any  effort  whatever  had  been 
made  to  procure  the  original.  There  may  be 
cases  where  pared  evidence  of  the  contents 
of  written  documents  Is  admissible,  when 
the  document  Is  beyond  the  Jurisdiction  and 
cannot  be  produced;  but  no  proper  showing 
was  made  In  this  instance  to  entitle  parol 
evidence  of  the  contents  to  be  given. 

There  are  several  other  causes  for  a  new 
trial,  relating  to  the  admission  of  evidence, 
discussed  by  counsel.  We  have  examined 
T,4lN.B.no.l9— 39 


them  all  carefully,  and  deem  It  vmeceeBaty 
to  discuss  them  in  detail.  The  evidence  com- 
plained of  was  admissible  as  tending  to 
show  what  had  become  of  the  goods,  and  as 
tending  to  rebut  McFadden's  testimony  that 
the  mortgage  had  been  accepted  by  Joseph 
Nichols,  or  by  his  administrator.  If  the 
mortgage  had  been  accepted  In  good  faith, 
it  is  not  probable  that  the  administrator 
would  have  i>ermitted  the  property  to  be- 
come squandered  or  lost  His  conduct  In 
relation  to  the  property,  and  'the  disposition 
made  of  It,  was  proper  evidence,  when  con- 
sidered In  connection  with  his  own  testi- 
mony. 

It  is,  lastly,  contended  that  the  finding  Is 
contrary  to  the  law,  and  not  supported  by 
sufficient  evidence.  If  the  mortgage  was 
not  accepted  before  the  levy  and  sale,  the 
finding  is  certainly  not  contrary  to  the  law. 
The  appellants,  however,  insist  that  the  un- 
disputed evidence  shows  that  the  mortgage 
was  accepted.  It  is  true  that  one  of  the  ai>- 
pellants  testified  to  having  received  a  letter 
from  Joseph  Nichols,  accepting  the  mort- 
gage shortly  after  It  was  made.  But  the 
question  of  the  genuineness  of  this  letter 
was  a  matter  for  the  trial  court  The  cred- 
ibility of  tills  witness  was  also  a  matter  for 
the  trial  court  The  trial  court  found  that 
the  mortgage  was  not  accepted.  It  must 
have  discredited  this  testimony.  The  cred- 
ibility of  the  witnesses  Is  a  matter  for  ttio 
trial  conrt,  and  not  for  this  court 

The  equities  of  this  case  are  all  with  the 
appellees.  Even  If  the  mortgage  was  valid, 
the  appellees  bad  a  lien  on  the  goods  by 
virtue  of  the  levy  of  the  execution.  The  ad- 
ministrator was  in  duty  bound  to  account 
to  the  llenholders  for  the  excess,  after  the 
payment  of  the  mortgage.  The  finding 
shows  that  he  received  from  the  goods,  not 
only  enongh  to  satisty  the  mortgage,  but  a 
large  amount  in  excess  ttiereof,  enough  to 
satisfy  the  appellees'  demand  In  this  action; 
and  in  a  proper  proceeding  he  could  be  com- 
pelled to  account  to  them  for  the  excess. 
We  find  no  reversible  error  In  the  record. 
Judgment  affirmed. 


at  Ind.  App.  S3D 
IX>mSVILLB,  N.  A.  ft  O.  BT.  CO.  T. 

LANGB  et  al. 

(Appellate  Conrt  of  Indiana.     Oct  18,  1895.) 
Railroad  Companibs  —  Dbstbcotion  ov  Hat  bt 

FiBB— ACTIONBT  JOINT  FLiAINTirrS— PlBAOINS 
— EVIDBNOB— Jddohbut— Harmlbss  Erbob. 

1.  A  complaint  which  doe*  not  show  a 
cause  of  action  in  all  the  joint  plsintiffB  is  sub- 
ject to  demurrer  for  want  of  facts. 

2.  Where  the  fact  that  all  the  joint  plain- 
tifTs  are  not  entitled  to  recover  is  not  apparent 
on  the  face  of  the  complaint  but  appears  from 
the  evidence,  those  nlalntlSB  in  whose  favor  a 
cause  of  action  is  shown  are  entitled  to  judg- 
ment, under  Rev.  St  1894,  i  577  (Rev.  St 
1881,  {  668),  providing  that  judgment  may  be 
given  for  or  afainst  one  w  more  of  several 
plain  tifEs. 
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'8.  Error  In  entering  a  Judgment,  for  two 

Joint  plaintiffs,  in  a  stated  sum,  for  tlte  de- 
struction of  hay  by  fire, — it  appearing  tliat  but 
one  had  a  cause  of  action  as  owner  of  the  hay, 
— ^is  harmless,  since  it  is  immaterial  to  defend- 
ant whether  it  pays  the  sum  to  one  or  both, 
and  the  owner  would  be  estopped  by  the  judg- 
ment from  again  recovering  on  the  ground  of 
individual  ownership. 

4.  Error  in  rejecting  evidence  is  harmless 
where  the  question  to  which  the  evidence  was 
directed  was,  by  special  finding,  determined  in 
favor  of  the  party  offering  it. 

5.  In  an  action  for  the  destruction  of  hay 
by  fire  from  defendant's  engines,  evidence  that 
other  fires  were  started  along  the  line  of  the 
road  by  such  engines  about  the  time  of  the 
burning  of  the  hay  in  question  is  admissible. 
Ross,  J.,  dissenting. 

Appeal  from  circuit  court.  Lake  county;  J. 
H.  Gelleth,  Judge. 

Action  by  Fritz  Lange  and  another  against 
the  Louisville,  New  Albany  &  Chicago  Rail- 
way Company  for  the  value  of  hay  destroyed 
by  fire  from  defendant's  engines.  Judgment 
for  plaintiffs,  and  defendant  appeals.  Af- 
firmed. 

E.  C.  Field,  W.  S.  Klnnau,  and  E.  D. 
Crumpacker,  for  appellant.  J.  Kopclke  and 
A.  Lb  Jones,  for  appellees. 

GAVIN,  J.  Appellees,  Lange  and  Gross, 
saed  appellant  to  recover  for  the  loss  of  a 
lot  of  hay  belonging  to  them,  and  destroyed 
by  fire  negligently  set  out  by  appellant  Tbe 
averments  of  ownership  are  sufficient,  and 
are  not  in  the  nature  of  mere  conclusions 
from  the  antecedent  facta  set  forth.  Ttaey 
are  direct  and  unequivocal. 

It  Is  earnestly  insisted  by  counsel  that  the 
Judgment  should  be  reversed  because  the 
complaint  aTers  a  Joint  cause  of  action  In 
both  plaintiffs,  while  the  proof  establishes  a 
several  right  of  action  in  one  only.  Conced- 
ing, without  deciding,  the  fact  to  be  as 
claimed,  we  do  not  think  the  result  sought 
necessarily  follows.  The  authorities  in  In- 
diana establish  that,  where  several  plaintlfTs 
Join  In  a  complaint  It  must  show  a  cause 
(If  action  In  all,  or  it  will  be  liable  to  de- 
murra:  for  want  of  facts.  Peters  v.  Guthrie, 
119  Ind.  44,  20  N.  E.  536;  Brown  ▼.  Oritchell, 
110  Ind.  31,  7  N.  E.  888,  and  11  N.  E.  48C; 
Berkshire  v.  Shultz,  25  Ind.  523;  Steinke  v. 
Bentley,  6  Ind.  App.  663,  34  N.  E.  97.  In 
these,  however,  and  In  all  tbe  other  cases 
cited  by  counsel,  the  question  arose  as  one 
of  pleading,  and  not  upon  the  evidence. 

Both  the  statute  and  the  authorities  are 
against  the  further  proposition  advanced  by 
counsel,— that  where  the  fact  that  all  are  not 
entitled  to  recover  does  not  appear  upon  the 
face  of  the  complaint,  but  is  developed  by 
the  evidence,  then  none  of  the  plaintiffs  can 
recover.  Section  577,  Rev.  St  1894  (section 
568,  Rev.  St  1881)  provides,  "Judgment  may 
be  given  for  or  against  one  or  more  of  sev- 
eral plaintiffs,  and  for  or  against  one  or 
more  of  several  defendants."  Our  decisions 
uphold  tbe  statute.    Nicodemus  v.  Simons, 


121  Ind.  664,  28  N.  B.  621t  Bnsh  ▼.  Th(Hnp- 
son,  112  Ind.  158,  18  N.  B.  665;  HamUt<«  v. 
Browning,  94  Ind.  242.  When  Mr.  Pcnneroy. 
In  his  Code  Remedies  (sections  213  and  215), 
classes  our  state  among  those  holding  a  con- 
trary doctrine,  be  is  In  error.  It  is  clear, 
then,  that  if  It  appeared  that  Lange  alone 
was  technically  and  strictly  the  owner  of 
the  bay,  as  a  tenant  In  possession.  Judg- 
ment might  properly,  and  ought  to,  have 
been  rendered  in  his  favor.  Should  the  er- 
roneous vwdict  and  Judgment  for  both  be 
reversed?  It  Is  a  cardinal  principle  of  ap- 
pellate Jurisprudence  that  the  error  for  which 
a  cause  may  be  reversed  should  be  such  as, 
at  least  might  have  been  hurtful  to  the  ai>- 
pellant  Elliott,  App.  Proc.  S  632.  The  learned 
counsel  for  appellant  have  in  no  way  in- 
dicated how  appellant  could  be  prejudiced 
by  this  error.  Admitting,  for  the  purpose 
of  considering  this  question,  that  it  negli- 
gently destroyed  the  hay,  and  is  legally 
bound  to  pay  for  it  It  is,  to  the  appellant  a 
matter  of  utter  Indifference  whether  it  pays 
one  or  both.  By  the  issues  the  appellant 
was  advised  that  it  must  be  ready  to  meet 
the  claim,  whether  the  hay  was  owned  by 
one  or  both.  By  the  Judgment  Lange  la  un- 
doubtedly forever  barred  and  e8toiH>ed  from 
again  recovering  for  the  bay  upon  the  plea 
that  It  belonged  to  him  Individually.  Earn- 
est V.  Barrett  6  Ind.  App.  371,  33  N.  B.  635; 
Singleton  v.  O'Blenis,  125  Ind.  151,  25  N. 
B.  154.  As  we  have  said,  counsel  have  not 
indicated,  nor  are  we  able  to  perceive,  any 
contingency  upon  which  harm  could  result 
to  the  appellant  by  the  error.  If  error  there 
was.  While  we  concur  in  the  statement  of 
counsel  that  the  proceedings  of  courts  should 
be  in  methodical  manner,  and  according  to 
established  rules,  we  are  unwilling  to  say 
that  either  Justice  or  the  law  requires  that 
we  should  reverse  a  cause  for  a  departure 
from  correct  procedure  by  which  the  appel- 
lant neither  was  nor  could  have  been  in- 
jured. 

Since  the  question  to  which  app^ant's  re- 
jected evidence  was  directed  was,  by  the 
special  findings  of  tbe  Jury,  shown  to  have 
been  determined  in  Its  favor,  it  was  not  In- 
jured by  the  court's  ruling.  Keller  v.  Rey- 
nolds (Ind.  App.)  40  N.  E.  77. 

The  evidence  of  other  fires  started  along 
the  line  of  the  road  by  appellant's  engines 
about  the  time  of  the  occurrences  in  contro- 
versy was  properly  admitted,  under  the  au- 
thority of  Railway  Co.  v.  Keith,  8  Ind.  App. 
67,  35  N.  B.  296.    Judgment  affirmed. 

ROSS,  J.  (dissenting).  For  the  reasons 
stated  in  dissenting  opinion  in  Railway  Co. 
V.  Keith  (Ind.  App.)  33  N.  E.  296,  I  cannot 
concur  In  that  part  of  the  opinion  of  the 
majority  holding  that  It  was  not  error  to 
permit  appellees  to  prove  that  other  engines 
of  appellant  set  other  fires  about  the  same 
time  It  is  charged  this  fire  was  set. 


Digitized  by 


Google 


.n» 


.  SBOWK  «:  HOLZMAIir. 


eii 


oa  111.  X4U 
BEST  BBBWINO  00.  OF  CHICAGO  r. 
DUNLBVT.i 

<Snpreine  Court  of  Illinois.     May  15, 1895.)  * 

TBIAI.  —  INSTRCOTIONS  —  DAXAQES  —  HilRIU.EM 

Brrok. 

1.  In  an  action  for  damages  for  personal 
injuries,  an  instruction  allowing  plaintiff  dam- 
iiges  "for  prospectiTe  sufFering  and  loea  of 
health,"  while  uie  declaration  does  not  allege 
a  permanent  injury,  is  not  reversible  error 
where  the  evidence  of  the  plaintiff's  injuries  up 
to  the  commencement  of  the  action  fully  justi- 
fiee  the  amonnt  of  the  verdict. 

2.  Where  the  jury  are  told  in  one  instruc- 
tion  that  the  measure  of  damages  would  be 
compensation  for  actual  injuries,  it  is  proper  to 
refuse  as  cumulative  an  instruction  that  only 
comi>ensatory  damages  can  be  recovered. 

Appeal  from  appellate  court,  First  district 
Action  on  the  case  by  Patrick  Dunlery 
against  the  Best  Brewing  Company  of  Chi- 
cago. Plaintiff  obtained  Judgment,  which 
was  affirmed  by  tbe  appellate  court  57  HL 
App.  96.    Defendant  appeals.    Affirmed. 

Blom  &  Blum,  for  appellant  J.  F.  Waters, 
for  aiHtcllee. 

BAILEY,  J.  This  was  an  action  on  the 
case,  brought  by  Patrick  Dunlevy  against  the 
Best  Brewing  Company  of  Chicago  to  recover 
damages  for  a  personal  injury.  It  appears 
that  the  plaintiff,  at  the  time  of  his  injury, 
was  a  passenger  on  a  cable  car  on  one  of 
the  streets  of  Chicago,  and  that  a  team  of 
horses  belonging  to  the  defendant  attached 
to  one  of  their  beer  wagons,  was  standing  un- 
hitched and  unattended  on  one  side  of  the 
street.  As  the  car  approached  tiie  team,  the 
latter  became  frightened,  and  turned  sudden- 
ly, so  as  to  thrust  the  pole  of  the  wagon  into 
the  open  car  on  wlilch  the  plaintiff  was  rid- 
ing, striking  tiim  on  the  knee,  and  severely 
injuring  bim.  A  trial  was  had  on  a  plea  of 
not  guUty,  resulting  in  a  verdict  and  Judg- 
ment in  favor  of  the  plaintiff  for  $1,000. 
That  Judgment  has  been  affirmed  by  tbe  ap- 
pellate court  on  appeal,  and  the  record  is  now 
brought  here  on  appeal  from  that  court 

The  counsel  for  appellant  state  in  their 
brief  that  the  only  questions  they  desire  to 
present  to  this  court  relate  to  the  giving  of 
the  only  instruction  asked  by  tbe  appellee, 
and  to  the  refusal  of  the  court  to  give  tbe 
seventh  instmctioo  asked  on  behalf  of  the  ap- 
pellant Tbe  instruction  given  for  tbe  ap- 
pdlee  is  as  follows:  "If  you  find  for  plaintiff, 
you  will  be  required  to  determine  tbe  amount 
of  his  damage.  In  determining  tbe  amount 
of  damages  the  plaintiff  is  entitled  to  re- 
cover in  this  case,  if  any,  the  Jury  bave  a 
right  to,  and  they  should,  take  into  consid- 
eration an  the  facts  and  circumstances  before 
them;  the  nature  and  extent  of  plaintiffs 
physical  injmles.  If  any,  testified  abont  by 

>  Reported  by  Louis  Boisot  3r.,  Bsq.,  of  the 
Chicago  bar. 

*  Behcariog  denied  October  16,  1893. 


th«  Witnesses  In  this  case;  his  suffering  In 
body  and  mind,  if  any,  resulting  from  such 
Injuries,  and  also  such  prospective  suffering 
and  loss  of  health,  if  any,  as  the  Jury  may 
believe  from  all  the  evidence  before  them 
In  this  case  he  has  sustained,  or  will  sus- 
tain, by  reason  of  such  Injury;  his  loss  of 
time  and  services  and  Inability  to  work  and 
earn  a  living  for  himself,  resulting  from  such 
injuries;  and  may  find  for  him  such  sum  as, 
in  the  Judgment  of  the  Jury  under  the  evi- 
dence, will  be  a  compensation  for  the  in- 
juries." Tbe  only  criticism  made  upon  this 
instruction  is  that  it  allows  damages  "for 
prospective  snffering  and  loss  of  health," 
while  the  declaration  fails  to  make  claim  as 
for  a  permanent  injury.  The  declaration  al- 
leges a  severe  injury,  CMitlnuing  In  its  effects 
up  to  the  time  that  pleading  was  filed,  and 
the  evidence  seems  to  support  those  allega- 
tions. Bat  we  are  of  the  opinion,  as  was  the 
appellate  court  that  even  if  the  instruction 
Is  obnoxions  to  tbe  criticism  made,  tbe  Jury 
could  not  have  been  misled  by  it  as  the  evl- 
dotce  of  the  plaintiff's  injuries  up  to  the 
time  of  the  commencement  of  the  suit  seems 
to  fully  Justify  the  damages  awarded  him, 
without  any  reference  to  any  prospective  sof- 
fering  or  loss  of  health: 

The  appellant's  seventh  instruction,  which 
was  refused,  was  merely  to  the  point  that  the 
case  was  not  one  for  the  imposition  of  puni- 
tive or  vindictive  damages,  and  that  only 
compensatory  damages  could  be  recovered. 
In  anothar  instruction  given  for  the  appel- 
lant it  was  held  that  the  measure  of  damages 
which  the  plaintiff  would  be  entitled  to  ro' 
cover  In  case  of  a  verdict  in  his  favor  woold 
be  compensation  for  his  actual  injuries,  as 
shown  by  the  evidenca  That  instruction  be- 
ing given,  the  one  refused  was  wholly  un- 
necessary, and  Its  refusal  was  not  prejudicial 
to  tbe  appellant  We  find  no  prejudicial  er- 
ror In  the  ruling  of  the  court  upon  the  in- 
structicms,  and  the  Judgment  of  the  appellate 
court  will  be  affirmed.   Judgment  affirmed. 


(167  III.  165) 

BROWN  et  al.  v.  HOLZMAN.i 

(Supreme  Court  of  Illinois.     May  15,  1895.)> 

Dbkd — AoTiox  TO  Set  Asidb. 

Where  the  only  evidence  showing  a  deed 
to  be  a  forgery  is  that  of  the  husband  of  the 
grantor,  and  he  is  shown  to  have  admitted  that 
the  deed  was  genuine,  and  to  have  permitted  it 
to  be  used  for  his  profit  and  his  testimony  ia 
directly  contradicted  by  tbe  notary  before 
whom  the  deed  purports  to  have  been  acknowl- 
edged, a  finding  that  the  deed  is  a  forgery  ia 
not  supported  by  the  evidence. 

Error  to  circuit  court  Cook  county;  M.  F. 
Tuley,  Judge. 

Bill  by  Katie  Hdzman,  by  ber  next  friend, 
against  Ellas  Brown  and  Bemhard  Behrend, 

1  Reported  by  Louis  Boisot  Jr.,  Esq.,  of  th« 
Chicago  bar. 

*  Rehearing  denied  October  16,  1895. 
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to  set  adde  certain  deeds.  Complainant  ob- 
tained a  decree.  Defendants  bring  error. 
Reversed. 

M.  Salomon,  for  plaintiffs  in  error.  J.  M. 
Yoang  and  WoolfoUc  &  Browning,  for  de- 
fendant in  error. 

MA6RUBER,  J.  This  is  a  bill  filed  by 
Katie  Holzman,  a  minor,  by  her  next  friend, 
to  set  aside  the  following  deeds,  to  wit:  A 
deed  dated  May  13, 1890,  alleged  to  have  been 
executed  by  Lipman  Holzman  and  Olga  Holz- 
man, the  father  and  mother  of  complainant, 
both  of  Chicago,  in  Co<A  county,  to  Salllft 
Behrend,  of  the  same  place,  conveying  lot 
7,  etc.,  known  as  "No.  259  West  Fourteenth 
Street"  In  Chicago,  and  lot  8,  etc.,  known  as 
"No.  76  Liberty  Street"  In  said  city;  a  deed 
dated  August  20,  1890,  executed  by  Bailie 
Behrend  (unmarried)  to  Kllas  Brown,  of  said 
city,  cmveying  said  lot  7;  a  deed  dated 
February  6, 1891,  executed  by  SalUe  Behrend 
to  Cdie  Holzman,  of  said  city,  conveying 
said  lot  8.  After  answers  were  filed  as  here- 
inafter stated,  the  cause  was  referred  toa  mas- 
ter In  chancery,  who  took  evidence,  and  made 
a  report  finding  that  the  deed  to  Sallie  Behr- 
end was  a  forgery.  The  circuit  court  con- 
firmed the  report  of  the  master,  and  entered 
a  decree  setting  the  deeds  aside.  The  pres- 
ent writ  of  error  is  sued  out  for  the  purpose 
ot  reviewing  said  decree. 

On  February  27,  1889,  one  Charles  A.  Kes- 
sell,  in  consideration  of  $2,250,  conveyed  said 
lot  7  to  Olga  Holzman,  the  wife  of  Lipman 
Holzman.  At  this  time  there  was  a  frame 
cottage  upon  the  lot,  which  Lipman  Holzman 
moved  to  the  rear,  and  he  subsequently 
erected  a  brick  building  thereon.  On  April 
17,  1889,  Lipman  and  Olga  Holzman  executed 
a  trust  deed  upon  lot  7  to  Francis  B.  Pea- 
body  to  secure  $5,000.  Shortly  after  the 
conveyance  of  lot  7  to  Olga  Holzman,  there 
was  also  conveyed  to  her  said  lot  8.  On  May 
6,  1890,  she  executed  a  trust  deed  upon  said 
lot  8  to  <me  Peter  Popp  to  secure  $500,  which 
trust  deed  appears  to  have  covered  lot  7 
also,  as  well  as  lot  8.  Theretofore,  on  June 
27,  1889,  she  had  executed  a  trust  deed  upon 
said  lot  8  to  said  Popp  to  secure  $2,000.  The 
two  Incumbrances  for  $500  and  $2,000  rep- 
resented money  borrowed  of  two  building 
and  loan  associations  for  the  purpose  of  im- 
proving lot  8.  The  agent  and  representative 
of  these  associations  who  made  these  loans 
was  the  plaintiff  in  error,  Bembard  Behrend, 
the  father  of  Sallie  Behrend.  On  May  13, 
1890,  when  the  deed  of  lots  7  and  8  is  claim- 
ed to  have  been  made  by  Lipman  and  Olga 
Holzman  to  Sallie  Behrend,  the  legal  title 
was  in  Mrs.  Holzman,  subject  to  the  incum- 
brances above  -.  mentioned.  Mrs.  Holzman 
died  on  July  28,  1890,  having  received  such 
severe  bums  from  the  accidental  explosion 
of  a  gasoline  stove  that  she  lost  her  life. 
The  deed  to  Sallie  Behrend,  who  acted  as 
clerk  for  her  father,  Bemhnrd  Behrend,  in 


his  office,  he  being  a  real-estate  and  loan 
agent,  purports,  as  is  shown  by  the  record  of 
it;  to  have  been  adlmowledged  by  Lipman 
and  Olga  Holzman  before  the  said  Bemhard 
Behrend  on  the  day  of  Its  date,  but  was  not 
recorded  In  the  recorder's  ofllce  of  Cook  coun- 
ty until  July  30,  1890,  two  days  after  the 
death  of  Mrs.  Holzman.  Lipman  and  Olga 
Holzman  were  bom  in  Poland,  were  illiterate 
persons,  and  spoke  English  very  imperfectly, 
if  at  alL  They  could  not  write,  and  made 
their  marlu  in  signing  their  names.  The 
original  of  the  deed  to  Sallie  Behrend  had  been 
lost,  and  was  not  produced  on  the  bearing, 
but  it  purports  upon  the  record  to  have 
been  signed  by  the  maiks  of  the  grantors. 
Mrs.  Holzman  died  Intestate,  leaving  her 
husband,  the  said  Lipman,  and  six  minor 
children.  Including  complainant  The  plain- 
tiff in  error,  Ellas  Brown,  came  to  Chicago 
on  July  14,  1890,  from  New  York  City,  where 
he  had  lived  for  many  years.  It  appears 
that  he  also  was  a  foreigner,  aa  he  does  not 
seem  to  have  understood  the  English  lan- 
guage very  welL  He  was  at  that  time  70 
years  old,  and  in  delicate  health.  He  had 
$500  in  money.  He  stayed  a  few  days  with 
his  son-in-law,  Abraham  Levy,  who  lived 
on  the  second  floor  of  the  building  at  259 
West  Fourteenth  street,  being  a  tenant  of 
the  Holzmans,  and  then,  leaving  there,  went 
to  live  with  his  son,  Ascher  Brown,  who 
lived  In  the  neighborhood.  Lipman  Holzman 
had  been  trying  to  sell  lot  7  for  some  time 
Defore  Ellas  Brown  come  to  Chicago.  Ascher 
Brown  and  Levy  had  talked  with  him  about 
It,  and,  after  Ellas  Brown  came,  the  latter 
had  some  negotiations  with  him  and  with 
his  wife  about  buying  the  property,  but  no 
agreement  was  reached  as  to  the  price.  Aft- 
er the  death  of  Mrs.  Holzman,  and  on  August 
20,  1890,  a  written  contract  was  entered  into 
between  Lipman  Hcriizman  and  Ellas  Brown, 
one  of  the  plaintiffs  in  error  here,  by  which 
the  former  agreed  to  sell  to  the  latter  lot 
7  for  $8,500,  of  which  $3,500  was  to  be  paid 
in  caah  and  the  balance  by  assuming  the  pay- 
ment of  the  mortgage  tat  $5,000.  In  a  few 
days  the  abstract  of  title  was  completed,  and 
submitted  for  examinatloa  to  Mr.  Surine. 
Brown's  lawyer,  wbo  jMxmounced  the  title 
good  ii^  Sallie  B^rend.  Tbereapom  a  deed 
was  executed  by  Sallie  Behrend  to  Elias 
Brown  conveying  lot  7  to  the  latter,  subject 
to  the  incumbrance  for  $5,000;  and  a  release 
deed  of  the  mortgage  for  $500,  releasing  lot 
7  fr<»n  the  lien  thereof,  was  also  executed. 
Holzman  and  Bemhard  Behrend  went  to- 
geth^  to  the  office  of  Brown's  lawyer,  and 
there  met  the  latter  and  Brown.  Up  to  this 
time  Brown  had  never  seen  B^nhard  Behr- 
end or  his  daughter,  and  knew  nothing  about 
the  title.  Brown  had  previously  paid  $100 
of  the  $3,500  when  the  contract  was  made. 
At  the  meeting  in  question  a  portion  of  the 
$3,400  was  applied  to  the  payment  of  the  in- 
terest then  due  on  the  mortgage  for  $5,000 
and  to  the  payment  of  some  taxes  and  insor- 
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uicti  on  the  property,  and  BroTCn  gave  his 
check  for  the  balance,  $3,116.16,  payable  to 
the  order  of  Bemhard  Behrend,  who  acted 
for  Lipman  Holzman  In  that  transaction,  and 
bad  acted  tar  him  In  previous  transactlonB. 
The  deed  to  Brown  was  dated  back  as  of 
Aoffust  20,  1890,  the  date  of  the  contmct, 
and  was  recorded  on  August  26,  1890.  A 
few  days  after  the  delivery  ot  the  deed  and 
the  payment  of  the  money,  Lipman  Holzman 
went  with  Brown  to  the  premises,  and  de- 
livered the  possession  of  the  bnlldings  to 
him,  and  introduced  him  to  the  tenants  .as 
owner,  and  shortly  thereafter  moved  out. 
Brown  has  be«i  in  possession  ever  sine^  oc- 
cupying one  of  the  buildings  upon  the  prem- 
ises and  renting  the  other.  The  sum  ot 
$3,116.16  was  deposited  by  Behrend  In  his 
own  name,  and  subsequently  some  trouble 
seems  to  have  taken  place  between  him  and 
Holzman  in  reference  to  the  money;  H0I2- 
man  demanding  Its  payment,  and  Behrend 
delaying  the  payment.  It  would  appeal  that 
small  amounts  had  been  paid  to  Holzman 
from  time  to  time,  and  finally  an  arrange- 
ment was  made  as  to  the  balance  cm  Febru- 
ary 6,  1881.  On  that  day  Bemhard  Behrend 
conveyed  lot  8,  being  No.  75  Liberty  street, 
to  CeUe  Holzman,  a  second  wife  of  Lipman 
Holzmaii,  whom  be  had  married  In  about  six 
weeks  after  &e  death  of  his  first  wife.  Lot 
8  was  thus  conveyed  to  Celle  Hcdzman  free 
from  incumbrance,  Behrend  having  paid  off 
the  two  trust  deeds  for  |2,000  and  |500  out 
of  the  liioney  received  from  Brown.  Sub- 
sequently, on  AprU  26,  1891,  Lipman  and 
C^e  Holzman  executed  a  trust  deed  upon 
lot  8  to  Slgmund  Ztisler  to  secure  a  loan  of 
$2,600. 

Tlie  i^alntlffs  in  error  In  this  case  are  Ellas 
Brown  and  Bernhard  Behrend.  Tlie  contro- 
vereiy  relates  chiefly  to  lot  7,  which  was  sold 
to  Brown,  although  the  decree  of  the  circuit 
court,  in  holding  the  deed  of  May  13,  1890,  to 
be  a  forgery,  strikes  at  the  title  to  lot  8  as 
well  as  to  lot  7.  It  la  claimed  by  the  defend- 
ant in  erriHT  that  Olga  Holzman  never  ex- 
ecuted the  deed  to  Sallle  Behrend;  that  Olga 
Holzman  was  the  owner  of  the  lots  In  bee 
lifetime,  and  owned  them  at  the  time  of  her 
death,  and  that  her  minor  children  are  now 
the  owners  thereof  as  her  heirs.  On  the  oth- 
er hand,  it  Is  claimed  on  the  part  of  the  plain- 
tiffs In  error  that  the  deed  from  Olga  Holz- 
man and  her  husband  to  Sallle  Behrend  was 
a  genuine  deed,  duly  executed  and  delivered 
by  the  grantors  therein  on  the  day  of  Its  date; 
that  Ellas  Brown  was  a  purchaser  In  good 
faith,  holding  under  that  deed;  that  he  paid 
$3,500  in  money,  and  assumed  an  Incumbrance 
of  $5,000,  without  any  notice  of  any  defects  in 
the  title,  and  since  he  has  been  In  possession 
has  expended  between  $1,200  and  $1,500  In 
Improving  the  property. 

The  questions  Involved  are,  for  the  most 
part,  mere  questions  of  fact.  The  first  is; 
was  the  deed  to  Sallle  Behrend  a  forgery? 
It  was  not  until  the  amended  bill  was  filed 


that  any  charge  of  forgery  was  made.  In  the 
original  bill,  filed  on  March  24,  1892,  and  be- 
ing under  oath,  the  complainant  below  alleged 
that  her  mother  was  Ulltorate,  and  unaUe  to 
write  her  own  name,  or  to  read  the  Bngllsh 
language,  and  had  been  fraudulently  Induced 
by  her  husband  and  by  Bernhard  Behrend  and 
his  daughter  and  Ellas  Brown  and  others  to 
make  said  deed  upon  the  representation  that 
she  was  thereby  providing  for  the  support  of 
her  minor  children  In  the  event  of  her  death; 
that  on  b&:  deathbed  said  Olga  Holzman  had 
declared  to  the  complainant  that  she  had 
made  deeds  and  provided  fw  h&e  children. 
The  original  bill,  which  was  read  over  to  the 
complainant  before  she  signed  and  swore  to 
It,  proceeded  upon  the  theory  that  Olga  H<dz- 
man  made  the  deed  relying  upon  the  false 
representations  made  to  her.  But  In  the 
amended  bill,  filed  on  November  11,  1892, 
complainant  shifted  her  ground,  and  alleged 
that  on  July  29,  1890,  after  the  death  of  her 
mother,  Bsnhard  Behrend,  under  the  fraudu- 
lent i^etext  that  he  would  fix  the  title  to  the 
land  so  as  to  enable  her  fatber  to  dispose  of 
the  same,  and  co-operating  with  her  father  to 
that  Old,  prepared  a  bogus. deed,  purporting 
to  be  signed  by  her  fatho-  and  motho:  (hi 
May  13,  1890,  thereby  conveying  said  proper- 
ty, for  a  pretended  consldaatlon  of  $10,000, 
to  Sallle  Behrend,  and  falsely  and  fraudulent- 
ly wrote  the  names  and  forged  the  marks  of 
her  father  and  mother,  and  htmselt  witnessed 
and  acknowledged  said  deed,  and  filed  it  for 
record  on  July  30, 1890.  The  Mily  affirmative 
evidence  to  support  the  charge  of  forgery  Is 
that  of  Lipman  Holzman,  who  simply  states 
that  he  and  his  wife  never  made  a  deed  to 
Sallle  Behrend.  The  reliability  of  his  testi- 
mony is  seriously  shaken  by  a  number  of  cir- 
cumstances. His  statements  upon  the  sub- 
ject have .  varied  with  the  variations  in  the 
pleadings  of  his  daughter,  the  complainant 
In  an  answer  filed  by  him  to  the  original  bill 
be  stated  that  he  bought  the  property  from 
Kessel  with  money  loaned  to  him  by  Bem- 
hard Behrend;  that  he  and  his  wife,  "by  war- 
ranty deed  dated  May  13,  1890,  recorded  July 
SO,  1890,  In  Book  3186,  on  page  30,  conve/ed 
said  lot  7,  with  other  property,  to  Sallle  Behr- 
end. for  the  stated  cmisideratlon  of  $10,000, 
which  deed  was  duly  acknowledged  by  the 
grantors  on  May  13,  1890,  before  Bemhard 
Behrend,  notary  public  in  and  for  said  county 
of  Cook;  that  said  Olga  Herman  knew  the 
purport  of  said  deed,  and  joined  therein  of 
her  free  will  and  accord;  and  that  in  the  mak- 
ing of  said  deed  no  wrong  or  fraud  was  prac- 
ticed on  said  Olga  Rcdzman,  and  she  fully 
kdew  the  reason  and  purpose  of  said  cc»>vey- 
ance  to  Sallle  Behrend  aforesaid."  Mr.  Adolph 
Moses,  an  attorney  at  law,  swears  that  he 
drew  the  answer  of  Lipman  Holzman  to  the 
original  bill,  and  had  an  Interview  with  him 
before  doing  so,  to  wit,  on  March  9,  1892; 
that  he  took  memoranda  of  the  interview; 
that  that  Interview  was  the  one  upon  which 
the  answer  to  the  original  bill  was  "based; 
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tbat  Holzman  did  not  then  mentlofi  anything 
aboat  the  deed  being  a  forgery;  that  he  said 
that  Brown  waa  Innocent;  that  "the  answer 
was  based  npon  the  statements  he  made  to 
me"  (Moses).  Mr.  Slgmund  Zelsler,  also  an 
attorney  at  law,  swears  that  In  April,  1891, 
be  examined  the  title  to  the  property  in  ques- 
tion, and  while  doing  so  called  Lipnian  Holz- 
man's  attention  to  the  lapse  of  time  between 
the  date  of  the  deed  made  by  him  and  his 
wife  to  Sallle  Behrend  and  the  date  of  the 
recording  of  the  same,  "and  asked  said  Holz- 
man If  said  record  was  made  after  the  deatb 
of  his  wUe  Olga,  and  said  Hcdzmau  replied 
tbat  it  was.  A£3ant  then  asked  said  Llpman 
Holzman  if  said  deed  to  Sallle  Behrend  was 
In  fact  executed  and  delivered  before  the  death 
of  said  Olga  Holzman,  and  said  Llpman  Holz- 
man replied  tbat  it  was  so  executed  and  de- 
livered by  them  before  ber,  said  Olga's, 
deatb."  Bernhard  Behrend  swore  tbat  he  bad 
been  in  the  real-estate  business  foe  10  years, 
and  loaned  his  own  money  and  the  money  <rf 
otbers  on  real-estate  security;  that  he  bad 
known  Llpman  Holzman  since  1885;  that  said 
Llpman  was  a  tailor,  Xmt  also  engaged  in  real- 
estate  operations;  that  he  (Behrend)  bad  ad- 
vised blm  in  bis  purchases  and  sales  of  lots, 
and  bad  procured  loans  for  bim  from  building 
societies;  tbat  Holzman  took  the  title  to  lot 
7  in  his  wife's  name  because  be  owed  debts, 
but  tbat  the  pnrcbase  money  was  his  own, 
earned  In  buying  and  selling  real  estate;  tbat 
he  (Behrend)  a^ted  for  him  when  he  bought 
the  West  Fourteenth  street  property,  and  pro- 
cured for  him  from  building  associations  the 
two  loans  of  $2,000  and  $500,  secured  by  tbe 
trust  deeds  to  Popp;  that  he  had  all  the  deeds 
of  Holzman  to  his  propraty  In  bis  safe  in  bis 
oflBce;  tbat  several  months  before  the  death 
of  bis  wife,  Holzman  had  been  talking  about 
Helling  lot  7;  tbat  the  property  on  Liberty 
iiCreet  was  a  wretched  looking  place,  and,  as 
he  (Behrend)  was  responsible  to  the  building 
iijisociatlons  for  the  loans  of  $2,500,  and  tbere 
was  a  first  mortgage  of  $5,000  ob  lot  7,  he 
wanted  more  security,  and  requested  Holz- 
man and  his  wife  to  deed  the  lots  to  him  as 
)\dditional  security;  that  he  told  them  they 
fould  collect  the  rents,  and  when  they  made  a 
iale  be  would  deed  to  the  purchaser;  tliat 
they  came  to  his  office  one  evening,  and  as 
to  what  took  place  Behrend  swears  as  fol- 
lows: "I  drew  the  deed  in  their  presence, 
and  tb^r  signed  the  warranty  deed  to  my 
daughter  for  both  properties,  which  was  ac- 
knowledged before  me.  •  •  •  i  drew  the 
deed  and  delivered  It  to  tbem  to  sign,  and 
they  came  up  and  signed  the  deed.  She  made 
ber  mark.  *  *  *  I  acknowledged  and  de- 
livered the  deed  to  my  daughter.  ♦  •  •  I 
told  Holzman  I  would  bold  the  deed;  would 
put  it  on  record;  *  •  •  would  attend  to 
everything.  I  gave  the  deed  to  my  daughter, 
and  sheput  It  In  the  safe  with  other  deeds,  and 
I  didn't  think  of  it  any  more,  and  let  it  lay 
for  some  time,  until  I  recorded  It  with  others. 
*    *    *    Llpman  and  Olga   Holzman  signed 


tbe  deed  of  May  13,  1890,  by  making  Iheir 
mark,  and  I  wrote  their  names  on  each  side 
of  their  mark.  ♦  •  •  I  claimed  to  be  the 
owner  of  the  property  until  the  Indebtedness 
of  $2,500  was  paid.  It  was  taken  as  security. 
•  •  •  I  didn't  consider  the  security  enough; 
that  is  why  I  took  the  deed.  Having  the  title 
to  the  property,  I  cuuld  take  care  of  tbe  Pea- 
body  mortgage,  if  necessary.  I  would  not 
have  paid  off  the  Peabody  mortgage  unless  I 
had  title,  •  •  •  when  I  simply  held  a  sec- 
ond mortgage."  In  addition  to  this  testimo- 
ny, tbe  conduct  of  Llpman  Holzman  was  sndi 
as  to  indorse  tbe  deed  to  Sallle  Behrend  and 
recognize  its  validity.  He  was  present  whea 
the  deed  from  Sallle  Behrend  to  Brown  was 
delivered  to  tbe  latter,  and  permitted  Brown 
to  pay  over  $3,500  of  his  money  in  reliance 
upon  a  title  obtained  through  that  deed. 
When  he  and  Behrend  and  Brown  were  pres- 
ent In  the  office  of  Surlne,  Brown's  lawyer, 
he  beard  Behrend's  explanation  of  tbe  fact 
that  the  title  was  in  Sallle  Behrend,  as  tbat 
exi^anatlon  was  there  made  to  the  satisfac- 
tion of  Snrlne.  He  gave  no  InfMmatlon  at 
that  time  as  to  any  forgery  of  the  deed.  On 
the  contrary,  be  allowed  sudh  of  Brown's  mon- 
ey as  was  not  paid  directly  into  his  own  hands 
to  be  used  by  Behrend  in  paying  off  the  mort- 
gages upon  lot  8,  and  allowed  bis  wife  Celle 
to  receive  a  deed  of  lot  8  free  of  incumbrances 
from  Sallle  Behrend,  thoreby  again  receiving 
a  benefit  from  that  deed,  and  recognizing  Uie 
valldit.v  of  a  title  acquired  under  It  It  was 
not  until  after  be  and  bis  wife  Olle  had  pro- 
cured $2,600  by  mortgaging  the  title  acquired 
through  tbat  deed  to  Zeisler  that  his  daughter, 
the  present  defendant  In  error,  filed  an  amend- 
ed bill  charging  fcnrgery,  and  he  came  for- 
ward to  support  tbe  charge  by  testimony 
wholly  inconsistent  with  bis  previous  state- 
ments and  conduct  In  saying  that  the  deed 
In  question  was  a  forgery,  Llpman  Holzman 
is  contradicted  by  Bernhard  Behrend,  Is  shown 
to  have  made  admissions  to  Moses  and  Zeis- 
ler to  the  effect  that  the  deed  was  genuine, 
and  not  a  forgery,  and  has  permitted  it  to  be 
used  as  a  means  of  obtaining  money  and  prop- 
erty for  himself  and  bis  second  wife.  In 
view  of  these  considerations  we  are  unable  to 
concur  with  the  conclusion  reached  by  the 
circuit  court  upon  this  subject  The  Issue 
made  by  the  amended  bill  and  tbe  answers 
thereto  was  upon  tbe  question  whether  the 
deed  was  a  forgery  or  not,  and  we  are  of  the 
opinion  that  the  deed  was  not  a  forgery. 

Tbere  Is,  however,  a  second  question  sug- 
gested by  the  findings  of  tbe  decree,  and  that 
is  whether  Brown  can  be  regarded  as  having 
bought  the  t)roperty  with  notice  of  any  such 
facts  as  should  postpone  bis  rights  to  those 
of  tbe  complainant  and  her  brothers  and  sis- 
ters. It  Is  undoubtedly  true  tbat  Olga  Holz- 
man held  the  legal  title  to  lot  7  when  the  deed 
was  made  to  Sallle  Behrend.  But  whether 
the  property  was  hers,  ch'  whetiier  It  bdonged 
to  her  husband,  she  holding  title  for  bim. 
is  a  matter  about  which  there  is  conflicting 
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testliiKHiy;  fl(»ue  witnesses  mentioning  dir 
cumstances  tending  to  show  that  the  wife  re- 
garded berself  as  owner,  and  others  testify- 
ing to  ownership  by  the  husband.  Btit,  what; 
ever  may  be  the  fact  In  this  regard,  Mrs.  Holz- 
man  united  with  her  husband  In  putting  the 
title  In  Sallle  Befarend  as  security  for  the  In- 
-debtedness  of  her  husband,  and  with  authori- 
ty to  Sallle  Behrend  to  make  a  conveyance 
of  the  title  upon  a  sale  of  the  property ;  and 
while  some  of  the  proof  tends  to  show  that 
Blown  or  his  son  or  son-in-law  talked  oa  one 
or  more  occasions  with  Mrs.  Holzman,  as  w^ 
as  with  her  husband,  about  the  purchase  of 
the  property,  yet  we  do  not  think  that  Brown 
had  any  such  notice,  or  was  put  upon  Inquiry 
In  any  such  way,  as  to  require  him  to  lose  bis 
mon^,  which  was  Inyested  in  good  faith  la 
the  purcliase  of  this  property.  If  SaUie  Bdir- 
end  held  the  title  In  trust  to  any  extent  for 
Mrs.  Holzman  In  the  lifetime  of  the  latter,  or 
for  the  cliUdren  of  Mrs.  Holzman  after  her 
death,  Brown  bad  no  notice  of  that  fact 
Whether  or  not  Bemhard  Behrend  and  his 
daughter  and  LIpman  Holzman,  or  eithw  or 
any  of  them.  Improperly  disposed  of  property, 
or  of  proceeds  resulting  from  the  sale  of  prop- 
erty, belonging  to  these  children,  is  a  matter 
which  does  not  affect  the  plaintiff  in  error 
Brown,  and  with  wUch  he  has  no  co/aeesix. 
He  should  be  protected  in  his  purchase.  ,  The 
decree  of  the  circuit  court  is  reversed,  and 
the  cause  is  remanded  to  tliat  court,  with 
directions  to  dismiss  the  bill  as  to  the  plalntUI 
in  error  Ellas  Brown,  but  with  leave  to  the 
complainant  to  amend  her  bill,  if  she  shall  so 
desire,  and  to  proceed  otherwise,  as  she  vaaj 
be  advised.    'Rev&caei  and  remanded. 


Om  111.  85) 

FISHBR  ▼.  PBOPLB  ex  rel.  KERN,  Oonnty 
Ccdlector.i 

(Supreme  Court  of  Illinois.   April  1, 189S.)* 

Municipal  Cokpobitions  —  Bpboiu.  Assbssmbht 
—Taxation. 
A  property  owner,  who  has  appeared  in 
^oceedings  to  confirm  a  s^pecial  assessment  foi 
a  local  improvement,  which  proceedings  hove 
resulted  in  a  judgment  of  confirmation,  cannot, 
in  the  absence  of  fraud,  afterwards  object  to 
the  collection  of  the  assessment  on  th€  ground 
that  the  improvement  was  not  made  in  accord- 
ance with  the  ordinanice  ordering  it. . 

Appeal  from  Cook  county  court;  Frank 
Scales,  Judge. 

Application  by  the  people,  on  the  relation 
of  Charles  Kern,  county  collector  of  Cook 
county,  for  Judgment  for  delinquent  taxes. 
Lucius  G.  Fisher  filed  objections,  which  were 
overruled,  and  he  aiipeals.    Affirmed. 

On  March  14,  1892.  the  dty  council  of  the 
city  of  Chicago  passed  an  ordinance  providing 
that  Cottage  Grove  avenue,  from  Seventy- 
Fifth  street  to  Ninety-Fifth  street  (except  16 

1  Reported  by  Loois  Boisot,  Jr.,  Esq.,  of  the 
Chicago  t>ar. 
» Rdiearing  denied  Octobef  11,   1895^. 


ieet  In  the  middle  thereof),  be  curbed  with 
.wooden  curbing,  filled,  and  macadamized. 
The  first  section  of  the  ordinance  provided  the 
kind  and  quality  of  posts  and  planks  to  be 
used  In  the  curbing,  and  "that  said  Cottage 
Grove  avenue  (excepting  a  space  16  feet  wide 
In  the  middle  of  said  Cottage  Grove  avenue 
between  said  points)  be,  and  the  same  Is,  bete- 
by  ordered  filled  to  within  nine  inches  of  the 
grade  of  the  pavement  with  sand.  •  •  •"  TJp- 
OQ  tUs  roadway  was  to  be  spread  a  layer  of 
broken  limestone,  etc.,  which  was  to  be  roiled 
and  paddled.  Commissions^  were  appointed 
to  make  the  estimate,  and  a  petition  was  filed 
In  the  county  court  upon  wldch  commission- 
ers were  appointed  to  assess  benefits,  who  re- 
turned the  assessment  roll  Into  court,  and 
thereafter  the  roll  was  confirmed— First,  as  to 
profterty  not  objected  for;  and,  second,  at  an- 
other term  of  court,  as  to  all  property  object- 
ed for,  including  appellant^s.  The  case,  as 
docketed  in.  the  said  county  court,  was  num- 
bered 13,620,  and  the  judgment  warrant  was 
numbered  10,883.  In  due  course,  the  judg- 
ments were  certified  to  the  dty  collector,  and 
by  him  to  the  county  collector,  who  made  ap- 
plication to  the  county  court  for  judgment 
against  appellant's  proi>erty  as  delinquent 
Appellant  appeared,  and  filed  objections  to  the 
entry  of  judgment  as  to  his  property,  urging 
irregularities  In  the  proceedings,  and  a  fail- 
ure upon  tlie  part,  of  the  dty  of  Chicago  to  do 
the  work  In  accordance  with  the  ordinance. 
These  objections  yv&e  heard,  overruled,  and 
Judgment  entered^  An  appeal  was.  taken 
from  that  Judgment  and  the  record  is  brouglit 
to  this  court  tor  review. 

Xnimann  &  Hacker,  for  appellant  W.  3. 
Donlin  and  N.  M.  Jones,  for  appellee. 

PHILLIPS,  J.  (after  stating  the  facts).  The 
appellant  insists  the  ordinance  is  vdd,  be- 
cause It  failed  to  state  the  proposed  improve- 
ment lies  within  the  city,  of  Chicago,  and  that 
two  or  more  judgments  were  entered,  and 
the  court  was  without  jurisdiction  to  enter 
more  than  one  judgment  on  the  proceeding 
for  special  assessment  Both  these  questions 
were  passed  upon  by  this  court  in  Wisner  v. 
People  (filed  at  Ottawa,  April  1,  1895)  40  N. 
E.  574,  and  determined  adversely  to  this  con- 
tention. It  is  further  urged  that  the  im- 
provement has  not  been  made  in  accordance 
with  the  ordinance,  and  but  a  part  of  Cottage 
Grove  avenue  in  front  of  appellant's  prop- 
erty has  been  macadamized  and  graded  under 
the  ordinance.  Tte  appellant  was  a  party  to 
the  proceeding  for  spedal  assBSsment  appear- 
ed, and  filed  hta  objections  thereto,  which 
were  subsequently  withdrawn,  and  Judgment 
was  entered,  and  the  assessment  duly  certi- 
fied, and  the  contract  for  the  improvement  let 
by  the  dty.  Appellant  had  bis  day  In  court, 
and  is  bound  by  the  adjudication  as  to  the 
special  assessment  on  the  particular  real  es- 
tate. In  the  absence  of  fradd.  The  assess- 
ment being  valid  and  binding,  the  certifica- 
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tlon  for '  collection  followed,  as  a  part  of  tbe 
Jadgmoit,  in  pursuance  of  the  Btatute.  The 
dty  owed  the  duty  to  owners  of  property  as- 
sessed to  perform  the  work  for  which  the  as- 
sessment was  adjudged,  In  pursuance  to  the 
terms  and  provisions  of  the  ordinance.  For 
Its  failure  to  comply  with  that  duty,  the  law 
proyldes  adetijuate  remedies  to  compel  per- 
formance, or  prevent  a  material  departure 
from  the  plan  and  character  of  the  work,  as 
proposed  by  the  ordinance.  With  the  con- 
tract for  the  improvement  let,  and  the  work 
performed,  a  liability  has  been  Incurred,  which 
was  to  be  paid  by  the  money  derived  from  the 
levy  so  made,  and  in  the  absence  of  fraud  in 
the  estimate,  or  in  the  manner  of  the  work 
done,  the  appellant  cannot  be  heard,  in  a  pro- 
ceeding to  collect  the  tax,  as  here  shown,  lo 
say  that  the  work  was  not  done  as  contem- 
plated. It  is  not  a  defense  to  an  application 
for  Judgment  en  the  delinquent  list  to  say 
that  the  ordinance  was  invalid,  or  the  work 
not  in  accordance  therewith.  It  is  said.  In 
Olack  V.  People,  146  111.  348,  85  N.  B.  60:  "It 
is  the  general  rule  that,  where  the  court  has 
Jurisdiction  of  the  parties  and  the  subject-mat- 
ter in  a  particular  case, '  its  Judgment,  unless 
reversed  or  annnlled  In  a  direct  proceeding, 
is  condudve,  and  is  not  open  to  collateral  im- 
peachment by  the  parties  thereto  or  their  priv- 
ies. 1  Black,  Judgm.  {  345.  This  rule  has 
been  applied  by  this  court  to  Judgments  con- 
firming special  assessments.  People  v.  Bris- 
Un,  80  111.  428;  Lehmer  v.  People,  Id.  601; 
Front  y.  People,  88  111.  154;  Chicago  &  N.  W. 
Ry.  Co.  V.  People,  Id.  467;  Andrews  v.  Peo- 
ple, Id.  529;  Gage  v.  Parker,  103  111.  528; 
Blake  v.  People,  109  111.  504;  Riverside  Co. 
V.  Howell,  113  111.  256;  Schertz  v.  People.  105 
111.  27;  Murphy  v.  People,  120  111.  234, 11  N. 
B.  202;  Riebling  v.  People,  145  UL  120,  33  N. 
B.  1090." 

With  the  validity  of  the  assessment  deter- 
mined adversely  to  appellant,  no  question  can 
arise  on  the  objection  to  Judgment  on  the  de- 
linquent list  arising  from  the  manner  in 
whidi  the  work  was  done  and  performed. 
Clark  V.  People,  supra;  Schertz  v.  People, 
supra.    The  Judgment  is  afflnned.    Affirmed. 


(157  111.  218) 

HAWLEY  V.   8IMONS.t 
(Supreme  Court  of  Illinois.    May  16,  1885.)* 

LiuiTATiovs  —  BFrsoT  OF  Ambmdmbnt  —  Egoinr 

Pbaotioe. 

1.  Where  an  original  bill  to  reform  a  deed 
and  obtain  possession  of  land  contains  no  claim 
for  mesne  profits,  bat  mesne  profits  are  claimed 
in  an  amendment  to  the  bill,  the  statute  of  limi- 
tations bars  all  profits  accruing  more  than  five 
years  before  the  amendment  was  filed,  since  an 
amendment  setting  up  a  new  cause  of  action 
does  not  relate  back  to  the  original  bill.  ' 

2.  The  error  of  taking  testimony  before  a 
master  without  any  order  of  reference  cannot 

1  Reported  by  Louis  Boisot,  Jr.,  Bsq.,  of  th» 
Chicago  bar. 
t  Rehearing  demed  October  16,  1895. 


be  cured  by  subsequently  entering  an  order  of 
reference  none  pro  tunc. 

Appeal  from  appellate  court,  Sec<uid  dis- 
trict 

Bill  by  Paul  O.  Hawley  against  John  B. 
Simons  and  Edward  Simons  to  correct  a 
deed.  Complainant  obtained  a  decree,  which 
was  reversed  by  the  appellate  court  on  er- 
ror brought  by  John  R.  Simons.  53  111.  App. 
287.     Complainant  appeals.     Affirmed. 

Chas.  Wheaton,  for  appellant.  Hc^kins, 
Aldrlch  &  Thatcher  and  S.  J.  Lombard,  for 
appellee. 

.  WILKIN,  C.  J.  This  was  a  bill  in  equity 
filed  May  8,  1871,  by  defendant  in  error 
against  the  plaintiff  in  error  and  Edward 
Simons,  seeking  correction  of  a  sheriff's  deed, 
and  praying  for  the  execution  of  a  new  deed 
to  60  acres  of  land.  The  original  bill  was 
filed  against  Edward  Simons,  the  defendant 
In  the  execution  tmder  which  the  land  was 
CKrid;  and  the  bill  averred,  against  plaintiff 
in  error,  that  he  claimed  some  interest  in  the 
land.  The  original  bill  only  claimed  relief 
to  the  extent  of  the  land,  and  correction  of 
the  defective  sheriff's  deed.  There  was  no 
claims  for  rents  and  profits  that  bad  accrued 
to  the  time  it  was  filed,  or  those  to  accrue. 
On  the  Ist  day  of  July.  1885.  the  bUl  was 
amended  so  as  to  claim  rents  and  profits. 
The  final  decree  ip  the  case  for  the  recov- 
ery of  the  land  was  June  14,  1&S8.  On  the 
29th  of  May  of  the  last-named  year  the 
defendant  amended  bis  answer,  setting  up 
th«  five-years  statute  of  limitations  as  to  all 
rents  and  profits  due  on  the  land  prior  to 
July  1,  1880;  it  being  five  years  preceding 
the  filing  of  the  amended  bill  claiming,  for 
the  first  time,  rents  and  profits.  The  rec- 
ord shows  that  the  cause  was  referred  to 
the  master  July  13, 1888,  bat  the  master  had 
been  taking  proofs  prior  to  June  7th,  the 
day  on  which  he  filed  his  report,  and  the 
court  made  an  order  of  reference  to  the 
ipaster,  nunc  pro  tunc  as  of  May  29,  ISSS. 
There  were  exceptions  taken  to  the  master's 
report,  which  found  due  defendant  in  error 
$4,426.44;  and  the  court  reduced  it  to  $3,- 
869.44,  and  entered  a  decree  in  favor  of  de- 
fendant in  error  for  the  latter  amount,  allow- 
ing rent  from  November  12,  1886,— the  date 
of  the  expiration  of  the  time  of  redemption 
under  the  sherifTs  sale,— to  June  14,  1888. 
Upon  appeal  to  the  appellate  court  upon  the 
foregoing  statement  of  the  facts,  the  decree 
of  the  circuit  court  was  reversed,  and  the 
cause  remanded.  The  grounds  of  reversal 
sustained  in  that  court  were  (1)  the  amend- 
ment to  the  bill,  filed  July  1,  1885,  upon 
which  the  decree  is  based,  set  up  a  new 
cause  of  action  from  that  alleged  in  the 
original  bill,  and  therefore  the  five-years 
statute  of  limitations  was  a  bar  to  the  re- 
covery of  all  the  rents  and.  profits  claimed 
which  accrued  more  than  five  years  prior  to 
the  filing  of  such  amendment;   and  (2)  that 
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the  drcnlt  conrt  erred  In  ordering  the  entry 
of  the  reference  to  tiie  mastar  nnnc  pro 
tone  as  of  a  prior  date  See  68  111.  App. 
287. 

Complainant  below  prosecutes  this  appeal, 
and  assigns  f<Hr  error  that  Judgment  of  re- 
T««al.  Appellee  has  filed  cross  errors  al- 
leging that  the  appellate  court  erred  l^  find- 
ing him  liable  for  rents  and  profits  from 
July  1,  1880,  being  five  years  prior  to  filing 
the  amendment.  Instead  of  for  only  flv^ 
years  next  preceding  the  rendering  of  the  de- 
cree. It  is  only  necessary  to  say,  as  to 
this  cross  error,  no  such  claim  as  Is  here 
set  up  Is  made  by  the  answer,  which  is  that 
he  did  not  "within  five  years  before  the 
filing  of  the  amended  bill,"  etc.  Solicitors 
for  appellant  contend  that,  "under  the  pray- 
er for  general  relief,  any  special  relief  con- 
sistent with  the  case  made  by  the  bill  can 
be  granted,"  and,  "when  a  bill  In  chancery 
presents  a  proper  case  for  an  accounting  of 
rents  and  profits  of  lands  against  defendant, 
such  account  may  be  properly  taken  under 
the  general  prayer  for  relief;"  citing  Ea- 
worth  Ti  Taylor,  108  HL  276,  and  a  number 
of  other  authorities.  This  statement,  of  the 
law  Is  not  objectionable,  but  It  does  not  cov- 
er appellant's  case.  No  attempt:  was  made 
In  the  original  bill  to  charge  the  defendant 
with  rents  and  profits  of  the  land.  It  only 
sought  to  recover  the  land  itself,  and  to 
have  the  defective  sherUC's  deed  corrected, 
A  decree  for  rents  and  profits  would  have 
found  no  support  In  the  allegations  of  that 
bill.  Brockhausen  v.  Bochland,  137  111.  552, 
27  N.  E.  458,  and  cases  there  cited.  The 
amendment  was  not  a  restatement  of  any 
claim  made  in  the  bill  previously  filed,  but 
set  up  an  entirely  new  and  distinct  cause  of 
action.  In  Railroad  Co.  v.  Cobb,  64  111.  140, 
in  holding  a  plea  of  the  statute  of  limitations 
good  as  to  additional  counts  to  a  declara- 
tion. It  was  said:  "Counsel  for  appellee  cite 
various  authorities  for  the  purpose  of  show- 
ing that  courts  should  be  liberal  in  allowing 
amendments  for  the  purpose  of  avoiding  the 
running  of  the  statute.  These  authorities, 
however,  are  cases  where  the  amendment 
was  for  the  purpose  of  restating  the  cause 
of  action  in  the  pending  suit,  and  not  for  the 
purpose  of  introducing  a  wholly  new  and 
different  cause  of  action."  See,  also,  Phelps 
V.  Railroad  Co.,  94  m.  548.  In  Ringhouse  v. 
Keener,  63  111.  230,  on  suggestions  claiming 
mesne  profits  in  an  action  of  ejectment,  the 
question  was  "as  to  the  period  at  which 
the  statute  of  limitations  becomes  a  bar,— 
whether  it  Is  five  years  before  the  com- 
mencement of  the  action  of  ejectment,  or 
five  years  before  the  rendition  of  the  final 
Judgment  therein,  or  five  years  before  the 
filing  of  the  suggestions  for  the  recovery  of 
mesne  profits";  and  it  was  held  that  all  rents 
and  profits  which  accrued  more  than  five 
years  before  the  filing  of  suggestions  claim- 
ing mesne  profits  are  barred  by  the  statute 
of  limitations,  and  that  in  a  proceeding  to  re- 


cover onch.  profits,  under  the  ejectment  stat- 
ute, a  plea  that  the  cause  of  action  did  not 
accme  to  the  plaintiff  at  any  time  within 
Ave  years  next  before  the  filing  of  the  sug- 
gesticms  was  a  good  plea.  The  complainant 
below  had  the  right  to  recover  rents  and 
profits  upon  his  amendment  to  the  bill,  but, 
as  said  by  the  appellate  conrt,  he  was  not 
bound  to  do  so,  bat  might,  after  obtaining 
possession  under  bis  decree  for  the  land, 
have  brought  his  action  at  law  for  the  same. 
If  he  wished  to  recover  mesne  profits  upon 
his  bill  in  equity,  and  avoid  the  running  of 
the  statute  of  limitations  against  them,  so 
far  as  not  then  barred,  he  need  only  have 
made  that  claim  In  his  original  bill.  Having 
seen  fit  to  make  such  claim  a  new  and  dis- 
tinct cause  of  action,  there  is  no  reason  why 
the  statute  of  limitations  should  not  operate 
as  a  bar  to  the  same  extent  and  In  the  same 
manner  as  though  the  proceeding  was  by 
suggestions  for  mesne  profits  in  an  action 
of  ejectment.  "When  courts  of  equity  have 
concurrent  Jurisdiction  with  courts  of  law, 
and  the  party  proceeds  in  equity,  if  barred 
at  law,  be  will  also  be  barred  in  equity." 
Manning  v.  Warren,  17  111.  267,  and  cases 
cited.  We  concur  In  the  decision  of  the  ap- 
pellate court,  in  holding  that  the  circuit 
court  erred  in  not  allowing  the  bar  of  the 
Statute  of  limitations  set  up  in  the  answer. 

It  is  also  clear  that  the  order  referring 
the  case  to  the  master  was  erroneous.  It 
to  called  an  order  nunc  pro  tunc  as  of  May 
2S,  1888.  But  no  order  whatever  was  made 
of  that  or  any  other  date  prior  to  the  tak- 
ing of  the  testimony  by  the  master.  That 
an  order  referring  a  cause  to  a  master  to 
take  the  testimony  can  only  be  binding  up- 
on the  parties  when  made  prior  to  the  ac- 
tion of  the  master,  is  too  clear  for  argument. 
Of  course,  if  there  is  an  appearance  and  par- 
ticipation In  the  taking  of  evidence  without 
an  order,  parties  cannot  question  the  author- 
ity of  the  master  to  act,  but  the  subse- 
quent entry  of  an  order  of  reference  would 
amount  to  nothing.  The  argument  of  coun- 
sel proceeds  upon  the  assumption  that  the 
order  of  reference  in  this  case  had  been 
previously  made,  but  not  entered,  whereas 
It  was,  as  a  matter  of  fact,  not  entered  be- 
cause it  was  not  made.  The  Judgment  of 
the  appellate  court  will  be  affirmed.  AfiSrm- 
ed. 


(167  III.  258) 

MUMFORD  V.  TOLMAN.i 
(Supreme  Court  of  Illinois.    June  16,  1885.)> 
Aonosr  ON  Wotb — Pleidino — ^Vakiakci— Nbooti- 

ABILITY — USCKT— AXTOKNEr    FbE — FRAUD. 

1.  Pleading  a  note  as  "On  demand  I  prom- 
ise to  pay,"  etc.,  when  the  note  in  fact  reads, 
"On  demand  after  date  I  promise  to  nay,"  etc., 
does  not  constitute  a  sabstantial  variance. 

I  ReportPd  by  Louis  Boisot.  Jr.,  Esq.,  of  the 
Chicago  bar. 
*  Rehearing  denied  October  21. 1896. 
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2.  The  fart  that  a  note  provides  lotMttai^ 
ney's  fees  does  not  render  it  nturioos  oa  its 
face,  or  destroy  its  negotiability. 

3.  A  parol  agreement  that  a  note  Kiven 
in  payment  for  bank  stock  shall  be  paid  for 
only  out  of  the  dividends  on  such  stock,  cannot 
be  set  up  as  a  defense  to  an  action  on  the 
note,  since  that  would  be  an  attempt. to  v^ry 
a  written  instrument  by  parol  eyidenee. 

4.  Statements  by  the  seller  of  bank  stock 
to  the  bnyer,  who  is  a  director  In  the  bank,  that 
the  stock  is  worth  130  per  cent.,  and  will  soon 
lie  worth  200  per  cent.,  do  not  constitute  fraud, 
even  though  the  stock  soon  afterwards  becomes 
worthless. 

Appeal  from  appellate  court.  First  district 
Confession  of  Judgment  by  Daniel  H.  Tol- 
man  against  Wliiiam  R.  Mumford.  pefend- 
nnt  moved  to  vacate  the  judgment.  The  mo- 
tion was  overruled,  and  this  order  was  af- 
ttrmed  by  the  appellate  court.  54  HI.  App. 
471.    Defendant  appeals.    Affirmed. 

The  facts  in  tbis  case,  as  stated  by  the  ap- 
pellate court,  are  as  follows:  "On  January 
29,  1804,  tiiere  was  entered  in  the  circuit 
court  of  Cook  county  a  Judgment  by  confes- 
sion for  $8,612.96  and  costs  In  favor  of  ap- 
pellee against  appellant.  The  cognovit  and 
judgment  induded  $395  attom^'s  fees.  The 
note  upon  which  Judgment  was  entered  was 
given  for  100  shares  of  the  Chicago  Trust  & 
Savings  Bank  stock,  in  this  language:  'Chi- 
cago, Oct  1st,  1892.  On  demand  after  date, 
for  value  received,  I  promise  to '  pay  to  the 
order  of  myself,  elg^ty-flve  hundred  dollars, 
with  interest  at  the  rate  of  seven  per  cent 
per  annum.'  Attached  to  the  ni^e  was  thet 
statement  that  the  maker  of  the  note  bad  de- 
posited with  the  legal  holder  thereof,  as  col- 
lateral security,  a  certificate  for  100  shares 
of  the  Chicago  Trust  &  Savings  Bank  ,sto<^ 
etc.  Also  power  of  attorney  to  confess  Judg- 
ment The  note  was  indorsed,  "W.  R.  Mum- 
ford.'  On  the  same  date  the  Judgment  was 
entered  the  defendant  moved  to  set  it  aside,, 
and  for  leave  to  plead.  The  court  granted 
leave  to  the  defendant  to  pie  affidavits  In 
support  of  his  motion.  Thereupon  he  pre- 
sented bis  own  affidavit,  setting  forth  that 
on  November  1, 1886,  and  prior  thereto,  Dan- 
iel H.  Tolman  was,  and  bad  been,  tbe  pres- 
ident, manager,  and  owner  of  the  majority 
of  tbe  stock  of  the  Chicago  Trust  &  Savings 
Bank,  and  conducted  its  business  in  his  own 
way;  that  November  1,  1886,  be  induced  af-' 
llant  to  purchase  100  shares  of  the  capital 
stock  of  the  bank  at  the  price  of  $13,000, 
and  persuaded  him  to  give  said  note,  with 
the  stock  purchased  as  collateral  security; 
that  at  this  time  he,  Mumford,  was  a  stock- 
holder of  tbe  bank  and  also  a  director;  that 
this  note  was  reduced  between  the  time  It 
was  given  and  June  21,  1889,  to  $10,000,  and. 
on  that  date  was  renewed  for  that  amount; 
that  between  said  date  and  October  1,  1892, 
it  liad  t>een  reduced  to  $8,000,  and  was  re- 
newed for  that  amount  and  $600  liad  since 
been  paid;  showing  that  since  November  1, 
1886,  the  date  of  the  original  note,  he,  Mum- 
ford, had  paid  Tolman  $5,100  and  all  ac- 
crued interest  on  said  note.    It  was  fuither 


tai^gM  ia  his  affidavit  ibat  at  tbe  time  Mam- 
ford  made  iiie  purchase  of  tbe  stock  and  gave 
the  'original  note'  Tolman  represented  to  him 
tliat  tbe  bank  was  increasing  its  business 
and  profits  'very  rapidly,  and  that  by  reason 
of' the  earning  capacity  of  the  sftock  It  was 
tben" worth  $130  per  share,  and  in  a  short  time 
would  be  worth  $200  per  share;  that  he  told 
Tolman  that  he  did  not  liave  any  more  money 
to  invest  no  matter  how  valuable  the  stock 
might  be;  that  thereupon  Tolman,  to  induce 
him  to  take  the  stock,  guarantied  be  should 
toot  lose  anything  on  account  of  the  purchase; 
that  he  (Tolman)  would  carry>  the  note  along 
until  It  should  be  paid  by  dividends  out  of 
the  stock,  and  that  he  (Mumford)  should 
never  be  called  upon  to  pay  the  Indebtedness 
except  out  of  the  dividends;  that  It  was  by 
reason  of  this  assertion  and  the  guaranty 
of  Tolman  that  he  was  Induced  to  purchase 
tbe  stock.  He  further  stated  in  his  affidavit 
that  Tolman,  by  bis  fraudulent  actings  and 
doings  in  the  management  of  the  Chicago 
Trust  &  Savings  Bank  to  his  own  personal  in- 
terest and  by  means  of  the  conversion  to  his 
own  use  of  the  funds,  property,  and  money 
of  tbe  bank,  has  rendered  the  stock  practic- 
ally worthless;  that  in  September,  j.893,  he 
decided  to  have  the  bank  ivlnd  up  its  affairs, 
and  ever  since  that  time  It  has  bem  so  en- 
gaged, and  In  November,  1893,  he  told  the 
stockholders  he  did  not  think  they  would  get 
much  for  their  stock;  that  this  state  oi  af- 
fairs was  brought  about  by  flie  mismanage- 
ment misappropriation,  and  conversicm  of 
the  funds  of  the  bank  by  Tolman,  and  upon 
a  Just  and  true  accounting  between  himself 
and  the  bank  It  would  be  found  that  be  Is 
indebted  to  it  for  moneys  and  property  mis- 
appropriated, and  liabilities  incurred  cm.  ac- 
count of  his  fraud  and  mismanagement  up- 
wards of  the  sum  of  $500,000,  for  which  a 
bill  in  chancery  is  now  pending;  that  tbe 
status  of  the  dbancery  suit  bad  been  estab- 
lished by  order  of  court  entered  by  agree- 
ment of  all  parties,  and  Tolman  bad  given 
bond  to  pay  the  bank  and  Mumford  as  intn- 
vening  petitioner  any  sum  that  may  be  found 
due  tbem  <»  a  final  decree;  that  an  account- 
ing, not  only  between  the  bank  and  Tolman, 
but  between  Mumford  as  Intervening  peti- 
tioner and  Tolman  and  said  bank,  Is  involved 
in  that  proceeding,  and  that  the  alleged  con- 
troversy here  Is  but  part  and  parcel  of 
that  accounting.  All  the  allegations  of  this 
affidavit  were  denied  In  a  counter  affi- 
davit filed  by  Tolman.  It  also  appears  from 
the  record  that  on  October  27,  1888,  the  di- 
rectors of  the  Chicago  Trust  &  Savings  Bank 
applied  $26,000  of  the  earnings  of  tbe  bank 
towards  tbe  unpaid  subscriptiona  of  stock- 
holders for  the  Increased  stock  made  in  1886, 
of  which  the  stock  sold  to  Mumford  was  a 
part;  that  on  September  27,  1889,  they  ap- 
propriated $24,000  more  <rf  such  earnings  for 
the  same  purpose,  and  July  19,  1890,  $50,000, 
and  on  November  3,  1891,  $100,000;  maldng 
in  all  $200,000.    Both  Mumford  and  Tolman 
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were  dlrecton,  and  usisted  in  parsing  tliMe 
resolotlons,  and  Mootford  received  tlie  ben^ 
9&t  of  each  of  tbeee  dividends  as  credits  oa 
bis  note  to  Tolman." 

The  motiMi  to  vacate  the  Judgment  being 
overruled,  Mumford  appealed  to  the  appellate 
court  of  the  First  district,  and  there  insisted 
that  the  circuit  court  erred  in  denying  hU 
motion,  because:  (1)  "There  is  a  fatal  vari- 
ance betweoi  the  note  declared  on  and  tbe 
document  offered  in  evidence,  whicb  contains 
the  power'  to  confess  Judgment,  and  there^ 
fore  the  Judgment  is  voidj"  (2)  "that  the 
document  offered  in  evidence  as  the  basis  of 
this  proceeding  is  not  a  negotiable  instru^ 
menti  and  thwefore  a  nullity;"  (8)  "that  the 
docnmoit  offered  in  evidence  as  tbe  basis 
of  this  proceeding  is  asnrious  on  Its  face;" 
(4)  "that  courts  of  law  exercise  an  equitable 
Jurisdiction  over  Judgments  entered  by  con- 
fession for  the  purpose  of  doing  Justice,  and 
will  vacate  the  same  upon  motion  or  open 
the  case  and  give  the  defendant  leave  to 
plead;"  (6)  "that  tbe  affidavit  of  Mnraford  If 
true  together  with  the  admitted  f&cts  shows 
an  absolutely  good  defense."  The  appellate 
court  affirmed  tbe  order  of  the  circuit  court 
S4  HI.  App.  471.  The  same  grounds  of  re- 
versal are  urged  here. 

Weigley,  BuUdey,  Gray  &  Boatman,  for  ap- 
pelant Moses,  PajD  &  Kennedy,  for  appel- 
lee. 

WILKIN,  J.  (After  stating  the  facts).  The 
alleged  variance  is  that  the  declaration  in 
setting  out  the  note  used  the  language,  "On 
demand  I  promise  to  pay,"  etc,  whereas  the 
note  read:  "Chicago,  October  1st,  1892.  On 
demand  after  date,"— the  declaration  omitting 
the  words  "after  date."  This  did  not  con- 
stitute  a  substantial  variance.  It  was  suffi- 
cient for  the  declaration  to  describe  the  note 
according  to  its  legal  effect,  and  this  it  did. 
The  note  was  not  due  until  after  October  let 
After  that  date  it  was  doe,  not  because  the 
words  "after  date"  were  added,  but  because 
It  stated  It  was  due  on  demand.  To  set  aside 
the  Judgment  in  this  case  because  of  the  va- 
riance insisted  upon  would  not  only  be  to  ig- 
nore all  rules  of  equity,  but  trifling  with  Jus- 
tice What  possible  injury  has  appellant  suf- 
fered by  the  so-called  variance?  That  the 
Instrument  sued  on  is  negotiable  Is  too  clear 
to  be  made  the  subject  of  serious  controversy. 
The  appellate  court  properly  disposed  of  this 
point  We  know  of  no  sufficient  reason  for 
saying  the  instrument  was  a  nullity,  evMi  if 
it  had  not  been  negotiable.  We  also  concur 
In  the  views  of  the  appellate  court  on  the 
point  of  usury.  The  note  Is  not  usurious  on 
its  face.  If  the  provision  for  attorney's  fees 
was  intended  as  a  cover  for  usury,  that  fact 
should  have  been  shown.  In  the  argument  of 
counsel  for  appellant  on  the  first  three  ob' 
Jectiont  to  the  Judgment  they  seem  to  lose 
sight  of  the  fourth,  viz.  that  courts  passing 
On  such  motions  exercise  an  equitable  Juris- 


diction; sad  argue  the  case  as  thongb  this 
was  an  appeal  from  the  Judgment  itself.  The 
qnesti<«  on  aaotion  to  vaicate  a  Jndgmest  en- 
tered by  confession  is  not  whether  the  Judg- 
ment shall  be  set  aside  for  errors  of  law,  but 
whether  there  are  equitable  reasons  why  It 
should  be  opened  up  to  let  in  a  defense, 
Knox  V.  Batik,  57  lU.  330;  Hansen  v.  Scbles- 
Ipger,  126  111.  230,  17  N.  E.  718. 

The  final  contention,  that  the  affidavit  of 
appellant,  together  with  the  admitted  facts, 
show  an  absolutely  good  defense  to  the  note 
on  which  the  Judgment  was  confessed,  can- 
not, In  our  oplplon,  be  maintained.  The  affi- 
davit attempts  to  set  up  two  defenses:  First, 
the  note  was  obtained  by  fraud;  and,  sec- 
ond, by  the  terms  of  a  contemporaneous  parol 
agreement  it  was  to  be  paid  only  out  of  divi- 
dends realised  on  the  stock  for  which  it  was 
given.  Aa  to  the  alleged  i>arol  ccmtract,  it  is 
clear  that  under  well-understood  rules  of  law 
it  cannot  be  used  to  vary,  alter,  or  change 
the  tertns  of  the  note.  The  position  that  tbe 
parol  a^eement  and  the  note  together  make 
a  contract  partly  in  writing  and  partly  by 
parol  Is  clearly  untenable.  Moreover,  the  af- 
fidavit does  not  show  that  the  alleged  agree- 
ment was  continued  in  force  by  the  parties 
lopon  the  renewals  of  the  note.  For  anything 
iU>pearlsg  in  the  affidavit,  that  agreement 
had  ceased,  to  be  available  as  a  defense  to  the 
note  by  limitation,  long  before  the  Judgment 
by  confession  was  entered.  And  again,  ad- 
mitting ail  that  is  stated  Iq  the  affidavit  to  be 
true,. it /ails  to  establish  a  valid  contract  for 
a  consideration  that  tbe  note  should  not  be 
paid.  The  same  is  true  as  to  the  charges  of 
fraud;  all  that  Ttdman  said,  according  to  tbe 
affidavit,  amounting  to  no  more  than  the  ex- 
pression of  an  opinion  as  to  the  value  -of  tbe 
stock,  and  the  iHX)flts  it  would  yield.  'Hie 
affidavit  does  not  say  the  stock,  was  not  in 
fact  wortb  $130  per  share.  wh«i  purchased, 
nor  tliat,  being  a  director  <nC  the  bank,  affiant 
did  not  know  Its  real  value  as  well  as  did 
Tolxaan.  The  facts  show  that  it  was  at  the 
time  of  tbe  porcliase,  and  long  afterwards, 
valuable  stock,  paying  by  its  dividends  a 
large  part  of  the  consideration  agreed  to  be 
paid  toe  It  The  conduct  of  appellant  in  re- 
newing the  note  from  time  to  time  without 
limitation  or  qualification  as  to  bis  liability 
to  pay  it,  is  wholly  inconsistent  with  either 
defense  attempted  to  be  set  up  in  bis  affida- 
vit Therefore,  without  reference  to  the 
counter  affidavit  of  Tolman,  directly  and 
positively  contradicting  each  of  the  facts  al- 
leged In  that  of  appellant  no  substantial 
ground  for  setting  aside  the  Judgment  was 
shown,  and  there  was  no  error  In  the  refusal 
of  the  motion.   ' 

Since  tbe  Bubmisslott  of  the  case,  counsel 
for  appellant  have  called  our  attention  to 
Bank  v.  Perry  (decided  by  tbe  United  States 
circuit  court  of  appeals  for  the  Eighth  dis- 
trict) 14  O.  C.  A.  273,  06  Fed.  887,  as  an  au- 
thority sustaining  their  contention  here.  We 
have  examined  tbe  case,  and  are  unable  to 


Digitized  by  VjOOQ  IC 


NORTHBASXBBN  BBPOBXEB,  Vol.  41. 


(^L 


Bee  that  !t  has  any  bearing  whaitever  on  the 
questions  herein  Inrolyed.  The  Jn^gment  of 
the  appellate  court  will  be  afflrmed.  Af- 
firmed. 
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HART  T.  WASHINGTON  PARE  CLUB.* 
(Supreme  Conrt  of  Illinois.  April  1,  1895.)* 
Deolabatiow— Nbqlioenob— Racb  Grounds. 
In  an  action  on  the  case,  the  declaration 
averred  that  defendant  conducted  a  horse  race 
on  its  race  coarse  and  thereto  invited  the  t>ub- 
lic,  that  plaintiff  attended  and  paid  admission, 
and  that  defendant  so  carelessly  and  negligent- 
ly kept  the  said  race  course  that  a  horse  draw- 
ing a  vehicle  ran  unattended  through  the  spec- 
tators and  injured  plaintiff.  JBda,  that  the 
declaration  was  demurrable  because  it  did  not 
show  that  the  horse  was  under  defendant's 
management  or  control,  and  did  not  show 
whether  plaintiff,  at  the  time  of  the  accident, 
was  in  the  q>ace  reserved  for  pedestrians  or 
that  reserved  for  vehicles. 

Error  to  appellate  court.  First  district 
Action  on  the  case  by  David  M,  Hart 
against  the  Washington  Park  Club.  Defend- 
ant obtained  Judgment,  which  was  affirmed 
by  the  appellate  court  54  IlL  App.  480. 
Plaintiff  brings  error.    Affirmed. 

Rosenthal,  Eurz  &  Hirschl,  for  plalirtlff  In 
error.  Cratty  Bros,  and  MacLaren,  Jarrls  A 
Cleveland,  for  defendant  In  error. 

MAORUDER,  J.  The  action  below  was 
trespass  on  the  case,  brought  by  plaintiff  in 
error  against  defendant  in  error.  The  dec- 
laration avers  as  follows:  "For  that  where- 
as, heretofore,  on  the  day  commonly  known 
as  'Derby  Day,'  on,  to  wit  the  2Bth  day  of 
June,  1893,  said  defendant.  In  said  county, 
on  the  certain  race  course  then  and  there  in 
its  possession,  gave  and  conducted  a  public 
exhibition  of  horse  racing,  and  thereto  in- 
vited the  public  at  large,  charging  and  re- 
ceiving an  admis^n  fee.  Plaintiff  luiid  said 
fee,  and  attended  said  exhibition,  and  was 
then  and  there,  and  at  all  times  thereabouts. 
In  the  exercise  of  all  reasonable  and  ordinary 
care,  and  lawfully  in  and  upon  the  ground  In 
defendant's  poeseaslon  and  control,  set  aside 
by  defendant  for  the  use  of  the  spectators  at 
said  races.  And  plaintiff  alleges  that  it  then 
and  there  became  and  was  the  duty  of  de- 
fendant to  use  all  reasonable  and  ordinary 
care  to  keep  said  grounds  in  a  reasonably 
safe  and  suitable  condition  fw  the  said  spec- 
tators, and  therein  defendant  made  default 
and  so  carelessly  and  negligently  kept  said 
grounds  that  a  horse  drawing  a  vehicle  ran, 
unguarded,  unattended,  and  unhindered,  from 
a  cause  or  causes  which,  upon  diligent  in- 
quiry, plaintiff  has  not  been  able  to  learn, 
but  which  are  to  defendant  well  known, 
through  and  among  the  spectators,  and  in  so 
doing  ran   upon  and  against  the  plaintiff, 

^  Reported  by  Louis  Boisot  Jr.,  Esq.,  of  the 
Chicago  bar. 
*  Rehearing  denied  October  11,  1895. 


whereby  he  was  yiolenl^  thrown  to  tiie 
ground,  and  was  thereby  and  then  greally 
bruised,  hurt  and  wounded,"  etc.  The  deda- 
ration  was  demurred  to.  The  demurrer  was 
sustained.  Plaintiff  stood  by  his  declaration. 
Judgment  was  rendered  for  defendant  and 
has  been  afflrmed  by  the  appellate  court 
The  present  writ  of  error  Is  sued  out  for 
the  purpose  of  reviewing  the  judgment  of  the 
appellate  conrt 

The  question  is  whether  the  declaration 
was  good  on  general  demurrer.  It  is  urged, 
in  favor  of  the  sufficiency  of  the  declaratios, 
that  proof  of  the  injury  as  alleged  will  give 
rise  to  a  presumption  of  negligence  on  the 
part  of  the  defendant  and  so  establish  a 
prima  facie  case,  under  the  application  of 
the  maxim.  "Res  ipsa  loquitur."  It  is  claim- 
ed that  the  declaration  avers  all  that  Is  nec- 
essary, by  stating  that  defendant  Invited 
plaintiff  into  its  racing  course,  and  accepted 
an  admission  fee  from  him,  and  that  plain- 
tiff was  lawfully  upon  the  ground  set  apart 
by  the  defendant  for  spectators,  and,  while 
there,  was  in  the  ex^^ise  of  c»:dinary  care, 
and  that  It  was  the  duty  of  defendant  to  ex- 
ercise reasonable  care  to  keep  the  space  set 
apart  reascmably  safe,  and  that  plaintiff  was 
struck  by  a  horse  and  vehicle  running  unat- 
tended through  such  space.  It  Is  contended 
that  the  space  reserved  for  spectators  was 
not  safe  when  a  horse  and  vehicle  thus  ran 
through  it  and  that  the  fact  of  such  running 
Indicated  negligence,  and  devolved  upon  the 
defendant  the  burden  of  showing  how  the 
accident  h^pened,  and  that  it  had  used  all 
reasonable  care  to  prevent  such  an  occur- 
rence. On  the  other  band,  it  is  urged,  against 
the  sufficiency  of  the  declaration,  that  it  does 
not  state  facts  snfllclait  if  proven,  to  create 
a  reasonable  presumpticm  of  negligence  on 
the  part  of  the  defendant  or  to  justify  an  al- 
legation that  defendant  owed  a  duty  to  plain- 
tiff, «:  to  support  an  averment  that  the  de- 
fendant had  knowledge  of  the  cause  or  caus- 
es of  the  running  away  of  the  horse.  It  is 
claimed  that  the  dechiration  is  objectionable 
as  not  stating  whether  or  not  the  plaintiff 
was  in  the  grand  stand,  <x  in  the  space  occu- 
pied by  visitors  in  carriages  or  other  vehicles 
drawn  by  horses^  or  in  that  occupied  ex- 
clusively by  pedestrians,  and  In  not  stating 
whether  or  not  the  horse  which  ran  away  be- 
longed to  the  defendant  or  was  In  the  keep- 
ing of  the  defendant.  It  is  contended,  by  the 
defendant  in  error,  that  the  running  away  of 
a  horse  creates  no  presumption  of  negllgoice, 
except  as  against  tliose  whose  duty  it  Is  to 
guard  against  such  an  occurrence,  and  that 
no  fact  is  alleged  In  the  declaration  showing 
the  duty  of  the  defendant  in  this  respect 

If  an  ovfuer  or  occupier  of  land  either  di- 
rectly or  by  implication  taiduces  perscxis  to 
come  upon  his  premises,  he  thereby  assumes 
an  obligation  tliat  such  premises  are  in  a 
reasonably  safe  c(mditlon,  so  that  the  persons 
there  by  bis  invitation  shall  not  be  Injured 
by  them,  or  in  their  use  for  the  purpose  for 
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wblch  tbe  invitation  was  extended.  Batlway 
Go.  T.  Bodemer,  1S9  111.  596,  29  N.  B.  692; 
Camp.  Neg.  i  43;  16  Am.  &  Eng.  Bnc.  Law, 
113;  Dayis  v.  Society,  129  Mass.  867.  In 
Currier  v.  Association,  135  Mass.  414,  it  was 
held  that  the  pnopiletor  of  a  hall  to  which 
the  public  Is  Invited  is  bound  to  use  ordinary 
care  and  diligence  to  put  and  keep  the  hall 
in  a  reasonably  safe  condition  for  persons  at- 
tending In  pursuance  of  such  invitation,  and 
if  he  neglects  his  duty  In  this  respect,  so  that 
the  hall  is  in  fact  unsafe,  his  knowledge  or 
ignorance  of  the  defect  is  immaterial.  In 
the  case  at  bar,  the  declaration  avers  that 
the  defendant  was  in  possession  of  the  race 
course,  and  conducted  an  exhibition  of  horse 
racing  thereon,  and  invited  the  public  at  large 
to  attend,  and  charged  an  admission  fee,  and 
that  plaintiff  paid  the  fee  and  attended  the 
exhibition.  These  facts  are  sufiScient  to  Impose 
the  same  obligation  upon  defendant  which 
rests  uponanyotherowneroroccupierof  prffloa- 
Ises  who  invites  people  to  come  upon  the 
same.  Out  of  these  facts  necessarily  arises 
the  duty  of  the  defendant  to  keep  the  grounds 
in  a  reasonably  safe  and  suitable  condition 
for  the  spectators.  Counsel  for  defendant  in 
error  refer  to  a  number  of  authorities  In 
support  of  the  proposition  that  a  mere  gen- 
eral  aliegatlcm  in  the  declaration,  that  it  be- 
came the  duty  of  the  defendant  to  do  that 
which  the  plaintiff  complains  of  his  omitting 
to  do,  is  not  sufficient,  and  that  the  sufficien- 
cy of  the  declaration  in  this  regard  will  de- 
pend upon  whether  the  facts  stated  show 
that  the  defendant  was  bound  in  law  to  do 
that  which  he  is  cliarged  with  having  omitted 
to  do.  No  fault  can  be  found  with  tbe  doc- 
trine of  the  authorities  thus  referred  to. 
Tested  by  the  rule  laid  down  in  them,  the 
declaration  here,  by  averring  defendant's 
occupancy  of  the  grrounds,  and  its  Inyltatlon 
to  the  plaintiff  to  come  thereon,  fitates  such 
facts  as  give  rise  to  the  general  duty  which 
the  defendant  is  charged  with  failing  to  per- 
form. 

The  question  next  arises  whether  tbe  dec- 
laration makes  such  averments  as  show  a 
breach  of  the  duty  arising  out  of  the  facts 
stated;  or,  in  other  words,  whether  negli- 
gence can  be  presumed  from  the  running 
away  of  the  horse  within  the  space  reserved 
for  spectators.  There  are  cases  where  the 
maxim,  "Res  Ipsa  loquitur,"  is  applicable. 
The  meaning  of  this  maxim  is  that,  while 
negligence  is  not,  as  a  general  rule,  to  be 
presumed,  yet  the  injury  Itself  may  afford 
a  sufficient  prima  facie  evidence  of  negli- 
gence, and  the  presumption  of  negllgience 
may  be  created  by  the  circumstances  nnder 
which  the  injury  occurred.  Where  negli- 
gence Is  thus  presumed  from  the  occurrence 
of  the  injury,  the  defendant  Is  called  upon  to 
rebut  the  prima  fade  case  by  showing  that 
he  took  reasonable  care  to  prevent  the  hap- 
pening of  such  Injury.  Cooley,  Torts,  mai'g. 
pp.  661,  662;  16  Am.  &  Eng.  Enc.  Law,  449. 
Perhaps  It  may  be  more  accurate  to  say  that 


the  presumption  of  negligence  arises,  not  ex- 
clusively from  the  fact  that  the  accident 
happened,  but  that  it  happened  under  given 
conditions,  and  in  connection  with  certain 
circumstances.  2  Thomp.  Neg.  p.  122&  Neg- 
ligence has  been  presumed,  so  as  to  tbro'^vi 
the  burden  of  explanation  upon  the  defend- 
ant, where  a  plaintiff  was  passing  along  a 
highway  under  a  railway  bridge,  and  a  brick 
fell  from  one  of  the  pilasters  upon  which  an 
iron  girder  of  the  bridge  rested,  and  injurad 
him  (Kearney  v.  Railroad  Co.,  L.  R.  6  Q.  B. 
411,  and  2  Thomp.  Neg.  1220);  where  a  plain- 
tiff, walking  in  the  street,  was  struck  and 
Injured  by  a  barrel  of  flour  falling  from  the 
window  of  a  warehouse  belongrlng  to  the  de- 
fendant (Byrne  v.  Boadle,  2  Hurl.  &  G.  7221; 
where  a  building  adjoining  a  street  fell  into 
the  street,  and  injured  a  plaintiff  upon  tho 
sidewalk  (Mullen  v.  St  John,  57  N.  Y.  567); 
where  the  plaintiff,  while  making  an  Inquiry 
at  the  door  of  a  house  in  which  the  dcfeud- 
ant  had  offices,  received  a  push  from  the  de- 
fendant's servant,  who  was  watching  a  pack- 
ing case,  propped  against  the  wall  of  the 
house  and  belonging  to  tbe  defendant,  and 
the  packing  case  then  fell  upon  and  injured 
the  plaintiff  (Brlggs  v.  Oliver,  4  Hurl.  &  C. 
403).  In  Scott  V.  Docks  Co.,  3  HurL  &  C. 
596,  it  was  said  hj  the  court:  "There  mu.st 
be  reasonable  evidence  of  negligence.  But, 
when  the  thing  is  shown  to  be  under  the 
management  of  the  defendant  or  his  servants, 
and  the  accident  is  such  as  in  the  ordinary 
course  of  things  does  not  happen,  If  those 
who  have  the  management  use  proper  care, 
it  affords  reasonable  evidence,  in  the  ab- 
sence of  explanation  by  the  defendant,  that 
the  accident  arose  from  want  of  care."  This 
passage  was  quoted  with  approval  in  Rail- 
way Co.  ▼.  Cotton,  140  HI.  4S6,  29  N.  E.  899. 
In  1  Add.  Torts,  {  33,  the  rule  is  thus  stated: 
"When  the  accident  is  one  which  would  not, 
in  all  probabiUtJr,  happen  if  the  person  caus- 
ing it  was  using  due  care,  and  the  actual 
machine  causing  the  accident  is  solely  under 
the  management  of  defendant,  •  *  •  the 
mere  occurrence  of  the  accident  is  sufficient 
prima  facie  proof  of  negligence  to  Impose 
upon  the  defendant  the  onus  of  rebutting  it." 
Upon  the  basis  of  these  authorities  the  case 
of  The  William  Branfoot,  in  4S  Fed.  914, 
holds  that,  "when  an  unusual  and  unexpect^ 
ed  accident  happens,  and  tbe  thing  causing 
the  accident  is  in  one's  exclusive  manage- 
ment, possession,  or  control,  the  accident 
speaks  for  itself.  Is  itself  a  witness,— 'Res 
Ipsa  loquitur,'— and,  in  a  suit  by  any  one 
having  an  action  therefor,  the  Cact  of  tbe  ac- 
cident puts  on  the  defendant  the  duty  of 
showing  that  it  was  .not  occasioned  by  neg- 
ligence on  bis  part" 

In  the  present  case  it  sufficiently  appears 
from  the  declaration  that  the  race  course  aifti 
the  grounds  connected  therewith  wen  under 
the  exclusive  management  and  control  of  the 
defendant  But  it  is  not  alleged  that  the 
"runaway"  horsey  which  caused  tbe  injury, 
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was  under  the  management  and  control  of 
the  defendant  or  Its  servanta.  It  Is  matter 
of  common  knowledge  that  these  race  coarse? 
are  visited  by  Invited  spectators,  v^ho  drive 
Into  the  gronnds  in  their  own  carriages  or 
other  vehicles,  under  the  control  of  them- 
selves or  their  own  drivers.  The  averments 
of  the  declaration  do  not  negative  the  idea 
that  the  injury  may  have  occurred  through 
the  negligence  of  one  of  these  spectators  in 
failing  to  properly  control  his  horse.  It  was 
the  duty  of  the  defendant  to  provide  suffi- 
cient barriers  and  watchmen  and  hitching 
posts,  but  a  i>erformance  of  this  duty  might 
not  in  all  cases  prevent  accidents  arising 
from  the  carelessness  of  those  coming  into 
the  grounds  with  teams  of  their  own.  More- 
over, the  declaration  does  not  s\iffl<3ienUy  spec- 
ify in  what  place  the  plaintiff  was  when 
he  was  Injured,— whether  in  the  space  re- 
served tor  pedestrians,  on  what  Is  called  the 
"grand  stand,"  or  in  the  space  reserved  for 
spectators  visiting  the  race  course  in  their 
own  vehicles.  While  the  question  of  the  suf- 
ficiency of  the  declaration  is  not  altogether 
free  from  doubt,  we  are  inclined  to  think  that 
its  allegatloins  are  not  specific  enough,  either 
as  to  the  place  of  the  Injury,  or  as  to  the  de- 
fendant's control  over  the  Immediate  cause  of 
the  injury.  In  Conradt  y.  Clauve,  93  Ind. 
476,  there  was  a  demurrer  to  the  first  para- 
graph of  a  complaint  alleging  that  defend- 
ants w»e  the  owners  and  managers  of  In- 
closed fair  grounds,  charging  an  admission 
fee,  and  wtille  an  agricultural  fair  was'  in 
progress,  allotted  a  part  of  the  grounds  -for 
shooting  with  a  target  gun,  but  gave  no  no- 
tice thereof  to  plaintiff,-  who  attended  the 
fair  with  his  horse  and  buggy,  and  being  ig- 
norant of  the  location  or  existence  of  the 
gun,  w  that  the  portion  of  the  ground  reserv- 
ed for  target  shooting  had  been  so  reserved, 
hitched  bis  horse  where  others  were  hitched, 
and  bis  hwse  was  shot  and  killed.  The  de- 
murrer was  overruled;  but  It  appeared  from 
the  complaint  Itself  that  the  target  shooting 
was  a  part  of  the  exhibition  or  entertain- 
ment carried  on  at  the  fair,  and  so  under 
the  supervision  and  control  of  Its  managers, 
and  that,  although  those  engaged  in  the 
shooting  were  not  strictly  servants  of  the 
defendants,  yet  they  were  acting  under  the 
Ucense  and  permission  of  the  defendants, 
ind  bore  such  a  relation  to  them  as  made  the 
defendants  liable  for  injuries  resulting  from 
their  negligence  in  not  properly  controlling 
ihe  management  of  that  part  of  the  exhibi- 
tion. In  Unger  v.  Railroad  Co.,  61  S.  Y.  497, 
,t  appeared  that  the  plaintiff  was  run  over 
in  a  public  street  by  a  team  of  horses,  ran- 
ting away,  with  a  pole  and  whiffletree  at- 
tached to  them,  and  that  the  horses  had  be- 
.wme  detached  from  a  street  car  which  they 
aad  been  drawing,  and  It  was  there  hdd 
that  the  fact  that  the  horses  were  unattend- 
ed and  unfastened  in  the  street  was,  unex-. 
.plained,  evidence  of  negligence  against  the 
iefecDdant;    but  It'  also  appeared  that  the 


horses  belonged  to  the  defendant,  the  street- 
tallroad  company,  and  had  broken  away 
from  one  of  its  cars,  while  driven  by  one  of 
Its  employes.  In  Strup  v.  Edens,  22  WU. 
413,  plaintiff's  daughter  was  Injured  by 
horses  running  away,  and  it  was  said  that 
"the  fact  that  the  horses  got  loose  and  ran 
away  is  some  evidence  of  negligence."  But 
the  horses  belonged  to  the  defendant,  and 
there  was  evidence  tending  to  show  that  they 
were  not  pr<q>erly  hitched.  So,  also,  In  Hill 
V.  Soott,  38  Mo.  App.  870,  It  appeared  that 
the  "runaway"  horse  causing  the  injury  be- 
longed to  the  defendant,  and  had  been  se- 
curely hitched  before  he  ran  away.  It  was 
there  said  that  "a  horse  does  not  ordinarily 
get  loose  If  carefully  hitched."  While,  In 
the  case  at  bar,  it  might  be  presumed  that 
the  horse  Injuring  the  plaintiff  would  not 
have  run  away  If  he  had  been  carefully 
hitched,  yet  the  declaration  does  not  state 
such  facts  as  would  lead  to  the  conclusion 
that  the  horse  belonged  to  the  defendant,  or 
was  under  its  control,  or  that,  If  it  belonged 
to  a  visitor  to  the  race  course,  the  defendant 
had  neglected  such  precautions,  In  the  way 
of  hitching  posts,  or  barriers,  or  watchmen. 
as  would  affect  It  with  responstblllty  fOr  the 
acddent.  The  fact  that  a  horse  is  running 
away  unattended  affords  some  evidence  that 
the  horse  has  been  left  unfastened,  or  im- 
properly and  negligently  secured,  but  does 
not  necessarily  Indicate  by  whom  he  was  so 
left.  In  the  absence  of  proof  as  to  what  per- 
son had  control  of  him.  Button  v.  Frink,  51 
Conn.  S42.  The  Judgment  of  the  appellate 
court  la  afilrmed.   Affirmed. 


(157  III.  ay 
BAYOE  T.  AMERICAN  TRUST  &  SAVINGS 

BANK.1 
(Supreme  Court  of  Illinois.  April  1,  1895.): 
BA!IZa  ANR  ,BANKINe — Insolvisct— Fkefbbsnoe«. 
A  depositor  who  receives  an  ordinarr 
certificate  of  depoeit,  and  whose  money  is  min- 
gled with  the  other  funds  of  a  bank,  is  not  ao- 
titled,  on  the  insolvency  of  the  bank,  to  any 
preference  over  other  creditors,  even  though  the 
banker  promised  him  to  keep  his  money  sepa- 
rate from  the  other  funds. 

Appeal  from  appellate  court.  First  district. 

Petition  of  Susan  M.  Bayor  against  the 
American  Trust  &  Savings  Bank,  assignee  of 
the  firm  of  Herman  Schaffner  &  Co.,  insol- 
vents, for  an  order  directing  the  assignee  to 
pay,  as  a  preferred  claim,  the  amount  of  a 
certain  certificate  of  deposit  given  by  said 
insolvents  to  said  petitioner.  The  petition  was 
dismissed  for  want  of  equity,  and  this  decree 
was  affirmed  by  the  appellate  court  51  111. 
App.  180.     Petitioner  appeals.    Affirmed. 

The  firm  of  Herman  Schaffner  &  Co.  was 
engaged  in  the  banking  business  In  Chicago 
for  a  considerable  period,  and  on  June  3,  1893, 
made  an  assignment  for  the  benefit  of  its 

1  Reports  by  Louis  Boisot,  Jr.,  Esq.,  of  the 
Cliicago  bar. 
BRebeariog  deni<id   October  11,  1893. 
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crodltora  to  Ibe  Am^riam  ^IVuBt  ft  Savings 
Bank,  the  appolleo  liereln.  At  tlie  time  tbe 
asBlgnment  was  made,  Susan  M.  Bayor,  tb» 
appellant,  waa  tlie  bolder  of  a  certain  certu* 
Icate  ct  dciMcdt  issued  to  ber  by  said  bank- 
in;  firm,  of  wbfcb  the  foIIowlDK  is  a  copy: 

"Certificate  of  Deposit 
"2,700.00.  Herman  Schaffner  &  Co. 

"No.  6,301.  Chicago,  June  1,  1893. 

"Susan  Bayor  has  deposited  In  this  bank 
twenty-seven  hundred  (?2,700)  dollars,  paya- 
ble to  the  order  of  herself  on  the  return  of 
this  certificate. 
"Countersigned,   Herman  SchatTner  &  Co. 
"A.  Schwartz,  TeUer." 

That  certificate  was  the  last  on«  of  eight 
certificates  of  deposit,  precisely  alike  In  form, 
and  vaiylng  only  in  dates  and  amount,  which 
had  been  issued  by  the  firm  to  appellant  The 
first  certificate  was  for  93,350,  and  was  Is- 
sued and  bore  date  on  April  28,  1893.  The 
circumstances  under  which  the  first  certif- 
icate was  Issaed  were  substantially  as  fol- 
lows: Mr.  W.  B.  Cunningham  was  a  depoidt- 
or  and  kept  a  general  account  with  said  bank- 
ing firm.  Being  Indebted  to  the  appellant  for 
moneys  received  for  her  In  the  sale  of  some 
real  estate,  Mr.  Cunningham  drew  his  check 
on  said  firm,  in  favor  of  the  appellant,  for  the 
sum  of  $3,400,  and  accompanied  her  and  her 
husband  to  the  bank.  Arriving  at  the  bank, 
Cunningham  asked  appellant  if  she  wanted 
the  money,  or  wanted  to  leave  it  In  the  bank. 
No  suspicions  existed  at  that  time  of  the  sol- 
vency of  the  banking  firm.  Appellant  replied 
that  she  did  not  want  the  money,  but  would 
prefer  to  leave  it  there  temporarily.  Express- 
ing a  further  wish  not  to  open  an  account 
with  the  bank,  against  which  she  could  check, 
Mr.  Ctmnlngham  referred  her  to  the  teller  to 
arrange  matters  In  accordance  with  her  wish- 
es, and  went  away.  It  was  thereupon  ar- 
ranged between  her  and  the  teller  of  the  bank 
that  she  should  receive  $60  in  cash,  and  a 
cortiflcate  of  deposit  for  the  balance  of  the 
check,  $3,350,  payable  to  her  order  on  de- 
mand, dated  that  day  (April  26,  1898);  and 
It  was  BO  done,  and  such  certificate  was  de- 
livered to  her  by  the  teller,  with  the  remark, 
"If  you  want  any  of  this  money,  come  down 
and  surrender  this  certificate,  and  I  will  give 
you  another."  Three  days  later,  on  April 
29th,  the  appellant  surrendered  that  first  cer- 
tificate, drew  $200,  and  took  a  new  certif- 
icate of  deposit,  for  $3,100.  The  same  con- 
duct was  repeated  on  May  2d,  when  appellant 
drew  $50;  on  May  11th,  when  she  drew  $50; 
on  May  17th,  when  she  drew  $50;  on  May  19th, 
when  she  drew  $50;  and  on  May  27th,  when 
she  drew  $50,— the  appellant,  in  each  instance, 
taking  a  new  certificate  of  deposit  for  the 
reduced  amount  tt  e  last  one.  Issued  May  27th, 
being  for  the  sum  of  $2,900.  After  the  first 
transaction  (resulting,  as  stated.  In  the  giving 
to  appellant  of  the  first  certificate  of  deposit, 
for  $3,350),  the  appellant  does  not  appear  to 


have  been  personally  present'ln  the  bank,  but 
was  represented  there  by  her  husband,  whom 
she  had  antbovlied  to  draw  the  sums  mention- 
ed, and  take  new  certificates  payable  to  her 
order.  On  the  Ist  day  of  June,  1803,  John  M. 
Bayor,  the  husband  of  appellant  again  went 
to  the  bank,  and  took  with  him  the  certificate 
for  $2,000,  that  had  been  issued  on  May  27th. 
He  went  there,  at  the  request  of  appellaBt  to 
get  $200;  and  the  certificate  was  only  in- 
d(»Bed  by  appellant,  as  had  been  the  case 
with  air  the  previously  surrendered  certifi- 
cates. The  oontrovorted  question  of  fact  pre- 
sented by  the  record  is  as  to  what  occurred 
between  the  husband  of  appellant  and  Mr. 
Schaffner  on  the  Ist  of  June,  when  the  former 
was  In  the  bank  with  the  certificate  of  de- 
posit for  $2,900.  Mr.  Schaffner  died  shortly 
afterwards,  and  in  consequence  his  testimony 
was  never  heard  upon  the  question.  Appel- 
lant Introduced  her  husband  and  one  W.  C. 
Scott 'aa  witnesses,  and  they  testified  in  re- 
gard to  the  conversation  and  occurrence  that 
took  place  at  that  time.  The  substance  of 
their  testimony  Is  that  when  Mr.  Bayor  went 
into  the  bank,  on  June  Ist  for  the  purpose  of 
surrendering  the  $2,900  certificate,  and  get- 
ting $200  In  cash,  and  a  new  certificate  for 
$2,700,  he  observed  a  condition  of  things  which 
made  htm  suspicious  of  the  soundness  of  the 
bank,  and  that  he  then  partly  concluded  to 
withdraw  all  the  money  represented  by  the 
certificate;  but  before  becoming  fully  decid- 
ed upon  what  be  should  do,  he  had  a  conversa- 
tion with  Mr.  Schaffner,  In  which  It  was 
agreed  betwe^i  himself  and  Mr.  Schaffner 
that  he  should  draw  out  $200,  and  take  a  cer- 
tificate of  deposit  for  the  remaining  $2,700, 
and  that  the  $2,700  so  left  should  be  put  away 
In  a  separate  package,  and  kept  until  he  should 
come  again  for  it,  as  he  needed  it  Tbe  evi- 
dence Is  conclusive  that  neither  the  $2,700, 
nor  any  part  ot  it,  was  ever  separated  from 
the  other  fnnds  of  the  bank,  or  put  away  In 
a  separate  package  for  the  appelant  or  her 
husband,  but  remained  just  as  It  always  had 
erlsted,— as  a  mere  credit  to  appellant  on  the 
books  of  the  banking  firm.  The  present  ap- 
peal grows  out  of  a  petltlcni  that  was  filed  In 
tbe  county  oonrt  of  Cook  county,  which  asked 
that  the  assignee  of  Herman  Schaffner  &  Co. 
should  be  required  to  pay  to  her,  out  of  the 
funds  In  his  hands,  as  a  preferred  daim,  the 
sum  of  $2,700.  At  the  hearing  the  court  found 
that  the  petitioner  was  neither  legally  nor 
equitably  entitled  to  the  return  of  the  money 
to  ber,  and  dismissed  the  petition  for  want  of 
equity.  And  that  Judgment  and  decree  was 
afterwards  affirmed  in  the  appellate  court  of 
the  Fhst  district 

W.  B.  Cunningham  and  Stlren  &  King,  for 
appellant  Moran,  Kraus  &  Mayer,  for  appel- 
lee, 

BAKBR,  J.  (after  stating  the  facta).  We 
are  satisfied  that  Schaffner  did  not  agree  to 
put  the  $2,700  away  In  a  separate  package, 
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and  tliAt  John  M.  Bayor  made  no  reanert 
that  he  ahonid  do  so.  In  oar  opinion,  the 
statements  of  the  hnsband  of  appellant  and 
of  the  witness  Scott  are  unwortby  of  be- 
lief, and  that  In  no  event  could  a  decree  of 
court  safely  be  based  on  them.  Waiving  all 
questions  of  contradictions  and  inconsisten- 
cies in  the  stories  that  they  tell,  the  theory 
of  fact  upon  which  appellant's  contention  l8 
founded  is,  when  considered  in  the  light  of 
the  surrounding  circumstances,  wholly  Im- 
probable and  unreasonable.  If  Bayor  had 
been  susplciona  of  the  soundness  of  the  bank, 
he  would  have  drawn  out  the  whole  of  the 
$2,900,  Instead  of  merely  getting  the  $200 
that  his  wife  bad  sent  him  for,  and  taking 
a  certificate  of  deposit,  as  always  thereto- 
fore, for  the  residue.  It  is  equally  Improba- 
ble tbat  be  made  a  request  that  the  money 
still  left  in  the  bank  should  be  placed  in 
a  separate  package  for  a  few  days.  He 
was  wholly  ignorant  and  uninformed  in  re- 
gard to  banking  business;  had  never  done 
any  business  with  a  bank,  other  than  that 
connected  with  the  transaction  in  question; 
and  manifestly  did  not  know  the  difference 
between  special  deposit  and  a  general  depos- 
it In  a  bank,  or  that  the  relation  between 
the  bank  and  the  depositor  would  be  differ- 
ent in  the  one  case  from  what  it  would  be 
in  the  other.  And  occupying  this  stand- 
point, and  Scbaffner  being  almost  or  quite  a 
stranger  to  him.  Is  it  creditable  tbat  he  was 
suspicious  of  the  soundness  of  the  bank,  and 
yet  satiafled  when  he  received  a  certificate 
exactly  like  those  given  on  all  prior  occa- 
sions, and  a  vague  and  indefinite  assent 
from  SchaCTner  to  bis  request  to  put  the 
money  in  a  package  by  itself?  To  our  minds, 
it  is  suggestive  that  the  original  petition  filed 
by  appellant  on  June  10,  1883,  proceeded 
upon  the  theory  that  the  bank  was  insolvent 
on  June  1,  1803,  the  date  of  the  last  certifi- 
cate of  deposit;  that  Scbaffner  &  C!o.  knew 
at  that  time  that  they  were  insolvent,  and 
misrepresented  to  appellant  that  the  money 
would  be  safe  in  their  hands,  and  that,  there- 
fore, the  title  to  the  money. did  not  pass  to 
the  bank,  but  remained  in  the  petitioner; 
and  that  on  the  25tb  of  June  the  petition  was 
so  amended  as  to  charge  that  the  fund 
"was,  by  the  terms  and  conditions  of  said 
deposit,  to  be  kept  in  a  separate  and  distinct 
package,  and  was  not  to  be  mingled  with  the 
general  funds  of  the  bank."  And  it  is  also 
significant  that  prior  to  the  amendment  the 
husband  of  appellant  had  read  in  a  newspa- 
per an  interview  with  one  of  the  attorneys 
for  the  assignee  of  the  bank,  in  which  such 
attorney  bad  said  tbat  if  appellant  was  a  de- 
positor, and  the  $2,700  bad  been  mingled 
with  the  general  funds  of  the  bank,  then  she 
had  lost  it 

But  even  if  we  should  assume  that  the 
husband  of  appellant  requested  Scbaffner  to 
put  the  $2,700  away  in  a  separate  package, 
and  that  the  latter  promised  so  to  do,  yet 
the  evidence  shows  tbat  such  promise  nevor 


was  complied  with,  and  tbat  said  money  nev- 
er was  separated  from  the  genoal  funds  of 
the  bank,  and  that  no  step*  whatever  were 
ever  taken  to  effect  such  separation,  by  either 
placing  the  money  in  a  distinct  parcel,  or 
by  making  any  entry  upon  the  hooka  of  the 
bank  Indicating  a  withdrawal  from  the  gen- 
eaU  funds  of  the  firm,  or  by  giving  a  receipt 
containing  even  an  intimation  of  a  special 
deposit.  On  the  contrary,  an  ordinary  cer- 
tificate of  deposit  was  given  for  the  money 
not  drawn  from  the  bank.  Just  as  bad  been 
done  on  all  former  occasions.  It  has  fre- 
quently been  announced  as  the  law  of  this 
state  that  even  In  a  case  where  a  definite 
and  actual  trust  fund,  which  possesses  all 
the  attributes  of  a  separate  and  distinct 
identity,  has  been  so  mixed  and  mingled 
with  other  funds  as  to  render  Identiflcation 
impossible,  the  cestui  que  trust,  in  the  event 
of  the  insolvency  of  the  trustee,  is  remitted 
to  the  position  and  the  rights  of  a  general 
creditor.  And  where  the  relation  between 
the  parties  is  primarily  that  of  debtor  and 
creditor,  and  there  is  a  mere  unperfcNnned 
agreement  on  the  part  of  the  debtor  to  cre- 
ate a  specific  fund,  which  shall  possess  a 
separate  identity,  and  to  hold  the  same  in 
trust  it  would  be  lUogical,  and  inconsist- 
ent with  these  adjudications,  to  hold  that 
such  creditor  occupies  a  stronger  positi(»i 
than  one  who  is  primarily  the  beneficiary  of 
a  distinct  and  identified  trust  fund.  We- 
regard  the  cases  of  Trustees  of  Schools  v. 
KIrwin,  25  111.  73;  Otis  r.  Gross,  96  lU. 
612;  Bank  v.  Qoeta,  138  I'.  127,  27  N.  B. 
907;  Wetherell  v.  O'Brien.  140  IIL  146,  29 
N.  £.  904;  and  Association  v.  Jacobs,  141 UL 
261,  31  N.  B.  414,— as  conclusive  against  the 
contention  urged  herein  by  appellant  We 
think  that  no  different  rule  than  that  to  be 
formulated  from  the  cases  above  mentioned 
is  held  in  Kirby  v.  Wilson,  98  111.  240,  which 
is  cited  by  appellant,  and  largely  relied  on. 
That  case  was  first  before  the  court  in  Wil- 
son V.  Kirby,  88  111.  666.  A  portion  of  the 
proceeds  of  the  sale  of  certain  cattle  was  in 
the  bands  of  Alexander,  the  deceased,  at 
the  time  of  his  death,  and  was  paid  over  to- 
Kirby,  his  executor.  It  was  there  said: 
"These  proceeds  stood  in  the  place  of  the 
cattle  sold,  as  their  substitute  or  representa- 
tion, and  were  the  property  of  the  Wilsons,, 
as  the  cattle  were,  under  the  contract  and 
can  be  traced  and  identified  as  their  par^ 
ticular  property,  and  may  ue  followed  into 
the  hands  of  the  executor,  and  they  have  a 
preferable  claim  thereto  over  general  cred- 
itors." And  it  was  upon  the  theory  that 
there  had  been  a  sufficient  identiflcation  of 
$12,143.88  of  the  $20,500  found  upon  the 
person  of  Alexander,  at  his  death,  as  a  part 
of  the  proceeds  of  the  Wilson  cattle  dis- 
posed of  by  Alexander,  that  the  Judgment 
was  affirmed  in  Kirby  v.  Wilson. 

We  find  no  substantial  error  in  the  record. 
The  judgment  of  the  appellate  court  is  af- 
firmed.   Affirmed. 
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GOODYEAR  SHOE-MAOH.   CO.  v.   SELZ, 
SCHWAB  &  CO.i 

(Supreme  Conrt  of  lUinoia.    Oct  29,    1894.)  * 

CONSTBUCTIOH  OF  COSTKAOT  —  PjtN ALTT— Db- 
MCKKBB. 

1.  Where  the  lease  of  patented  machines 
nrOTides  for  royalty  at  certain  rates,  payable 
monthly,  bnt  declares  that,  if  paid  before  the 
15th  of  each  month,  a  discount  of  50  per  cent 
will  be  allowed,  royalty  can  only  be  collected 
at  half  the  specified  rates,  it  being  evident  that 
the  other  half  is  merely  a  penalty  for  d^ay, 
61  111.  Am,.  890,  affirmed. 

2.  Where,  in  an  action  for  such  royalty, 
the  lease  ia  set  out  in  full  in  the  declaration,  the 
right  to  oirflect  the  penalty  may  be  raised  by 
demurrer. 

Appeal  from  appellate  conrt.  First  district. 

Assumpsit  by  the  Goodyear  Shoe-Maclilnery 
Company  against  Selz,  Schwab  &  Co.,  a  cor- 
poration. Defendant  obtained  a  Judgment, 
which  was  aflBUrmed  by  the  appellate  court  Gl 
111.  App.  890.     PlaintlfC  appeals.    Affirmed. 

Defrees,  Brace  &  Bitter,  for  appellant  Mo- 
ran,  Kraus  &  Mayer,  for  appellee. 

WILtKIN,  J.  Appellant  leased  to  appellee 
certain  machines,  upon  which  it  held  letters 
patent,  for  sewing  shoes  and  boots.  The  third 
paragraph  of  the  lease  is  as  follows:  "Third. 
The  following  ia  the  schedule  of  rents  and 
royalties  hereinafter  referred  to,  and  which 
it  Is  understood  and  agreed  is  to  be  paid  on 
ea<ai  pair  of  shoes  or  boots,  respectively,  made 
by  the  aid  of  these  machines,  or  any  of  them, 
or  by  the  use  of  the  said  patents,  or  any  of 
them,  viz."  (then  follows  a  schedule  of  rates 
for  dlfTerent  kinds  of  shoes,  varying  from 
two  to  eight  cents  per  pair).  By  the  fourth 
paragraph  the  lessee  agreed  to  keep  a  daily 
account  of  the  number  and  kinds  of  pairs 
made  each  month,  and  render  a  statement  of 
the  same  to  the  lessor  on  or  before  the  10th 
of  the  month  following.  The  fifth  paragraph 
is  in  the  following  language:  "Fifth.  The  les- 
see agrees  to  pay  unto  the  lessor,  as  rent  for 
the  machines  hereby  leased,  and  as  royalty 
fi>r  the  use  of  the  patents  hereby  licensed,  the 
rent  or  royalty  specified  In  the  schedule  form- 
ing part  of  the  third  section  herein,  on  each 
pair  of  boots  or  shoes  of  the  respective  kinds 
mentioned  or  described  in  said  schedule,  made 
by  the  aid  of  said  machines,  or  any  one  of 
them,  or  by  the  use  of  the  said  patents,  or 
any  of  them;  the  rents  and  royalties  for  such 
boots  and  shoes  made  as  aforesaid  dming  one 
calendar  month  to  be  due  and  payable  <»  the 
first  day  of  the  calendar  month  next  follow- 
ing, and  to  be  paid  within  one  month  from 
that  day.  Bnt  the  lessor  hereby  agrees  that, 
I  if  the  rents  and  royalties  due  on  the  first  day 
of  any  month  shall  be  paid  on  or  before  the 
fifteenth  day  of  that  month,  it  will,  In  con- 
sideration thereof,  grant  a  disconnt  of  fifty 
per  cent  from  the  rents  and  royalties  speel- 

1  Reported  by  Lonia  Boisot  Jr.,  Esq.,  of  the 
Chicago  bar. 
*  Rehearing  denied  October  8,  189fi. 
T.4lN.i!:.no.l9 — 40 


fled  In  the  schedule  aforesaid:  and  the  lessee 
further  agrees  to  pay,  while  it  diall  retain 
possession  of  the  machines  hereby  leased,  all 
taxes  thereon,  to  whomsoever  laid  or  assess- 
ed." The  contract  denied  lessee  the  right  to 
sell  the  machines,  and  provided  that  the  lease 
should  continue  until  the  expiration  of  the  let- 
ters patent,  and  the  lessee  should  then  have 
the  right  to  purchase  the  machines  for  the 
sum  of  one  dollar.  Appellant  brougbt  this  ac- 
tion in  assumpsit  against  appellee  In  the  cir- 
cuit court  of  Cook  county,  setting  up  In  the 
several  counts  of  the  declaration  the  forego- 
ing terms  and  provisions  of  the  lease,  and 
averring  that  during  the  month  of  September, 
1891,  the  defendant  manufactured,  by  the  aid 
of  the  leased  machines,  certain  numbers  and 
kinds  of  shoes,  which,  according  to  the  sched- 
ule prices,  amounted  to  the  sum  of  $1,19&53, 
"which  was  payable  by  the  defendant  on  the 
31st  day  of  October  in  the  year  aforesaid, 
with  the  privilege  to  the  defendant  of  paying 
the  same  on  or  before  the  15th  day  of  Octo- 
ber In  the  year  aforesaid,  and  thereby  become 
entitled  to  said  disconnt  of  fifty  per  cent  up- 
on the  amount  of  said  Indebtedness,"  and  con- 
cluding as  follows:  "And  the  plaintiff  says 
that  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  the  defendant.  In  consideration 
of  Its  liability  aforesaid,  then  and  there 
promised  and  faithfully  undertook  to  pay  to 
the  plaintiff  the  said  sum.  of  $1,198.63  when  it 
should  be  afterwards  thereunto  required,  but 
the  defendant  did  not,  on  or  before  the  16th 
day  of  October  In  the  year  aforesaid,  pay  the 
said  sum  of  money,  or  any  part  thereof,  to 
the  plaintiff,  but  neglected  and  refused  so  to 
do  for  a  long  space  of  time  thereafter,  to  wit, 
until  the  24th  day  of  November  In  the  year 
1891,  at  and  upon  which  said  last-mentioned 
date  the  defendant  paid  to  the  plaintiff  the 
sum  of  $599.27,  and  no  more;  and  from 
thence  hitherto  the  defendant  has,  at  all  times, 
wholly  neglected  and  refused,  and  still  neg- 
lects and  refuses,  to  pay  the  balance  of  said 
sum  of  money,  or  any  part  thereof,  although 
often  required  so  to  do,  whereby,"  etc.  The 
lease  was  attached  to,  and  made  part  of,  the 
declaration.  The  circuit  court  sustained  a 
general  demurrer  to  the  declaration,  and  each 
count  thereof,  and  gave  Judgment  for  the  de- 
fendant toe  costs.  That  Judgment  being  af- 
flnned  by  the  appellate  court,  this  appeal  is 
prosecuted. 

Appellant's  construction  of  the  instrument 
sued  on.  applied  to  the  facts  alleged  in  the 
declaration,  Is  that  on  the  1st  day  of  October, 
1891,  the  defendant  owed  and  was  liable  to 
pay  the  plaintiff  $1,19&53  (the  full  schedule 
rates  named  in  paragraph  3),  payable  on  the 
1st  day  of  November,  with  the  provision  that 
if  the  defendant  chose  to  pay  in  advance,  any 
time  between  October  1st  and  15th,  it  should 
be  allowed  to  discharge  the  'debt  by  paying 
one-half  of  It  Appellee  insists  that  the  debt 
on  October  Ist  was  $599.27,-50  per  cent  of 
the  schedule  rate;  the  other  50  per  cent  be- 
ing by  way  of  damages,  if  payment  of  thtf 
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snm  actually  dne  was  not  made  on  '4r1>efove 
October  15th.  The  following  propotitiionB 
seem  to  be  sustained  by  the  authorities: 
"Where  a  large  sum,  which  is  not  the  actual 
debt.  Is  agreed  to  be  paid  in  ease  of  a  default 
In  the  i>aynient  of  a  lesser  sum,  which  is  the 
actual  debt,  such  large  sum  Is  always  a  pen- 
alty. But  the  rule  Is  otherwise  where  a  less 
sum  is  to  be  taken  for  a  greater,  If  paid  at  a 
certain  time."  5  Am.  &  Eng.  Enc.  I^aw.  p. 
26.  "Where  the  larger  sum  mentioned  Is  the 
actual  debt,  and  a  smaller  sum  has  been 
agreed  upon  as  a  release,  if  paid  under  stated 
conditions,  the  failure  to  comply  with  the 
easier  terms  gives  the  creditor  tlie  right  to  en- 
force payment  of  the  larger  sum."  In  doubt- 
ful cases,  courts  are  inclined  to  treat  the  stip- 
ulation as  a  penalty.     Id.  p.  27. 

The  controlling  question  In  the  case,  then. 
Is,  what  did  the  parties  intend  should  be  the 
actual  rental  for  the  machlnra,— which  sum 
was  to  be  the  actual  debt?  Manifestly,  the 
draftsman  of  the  lease  Intended  It  to  be  sus- 
ceptible of  the  construction  placed  upon  it 
by  appellant;  but  it  by  no  means  follows 
that  the  parties  who  executed  It  so  under- 
stood it,  or  should  be  bound  by  that  construc- 
tion. We  cannot  construe  the  fifth  paragraph 
as  providing  for  a  discount  for  prepayment 
of  the  debt  That  a  discount  of  50  per 
cent  should  be  made  on  the  debt  for  a  pre- 
>  payment  of  but  15  days  Is  contrary  to  all 
business  experience,  and  most  unreasonable. 
The  rent  accruing  for  one  month  became  due 
and  payable  on  the  1st  day  of  the  calendar 
month  following.  Certainly,  the  parties  did 
not  intend  that  there  should  be  then  due  and 
payable  more  than  50  per  coit  of  the  sched- 
ule rate.  Only  tliat  amount  was  payable  at 
any  time  between  the  1st  and  15th  of  the 
month.  It  is  to  he  presumed  that  it  was  the 
Intention  of  the  parties  to  secure  to  the  lessor 
the  payment  of  reasonable  compensation  for 
the  use  of  its  machines,  and  no  more.  That 
compensation  could  not  be  one  dollar  If  paid 
on  the  15th,  but  double  that  amount  if  paid 

ithe  next  day.  Therefore,  to  hold  that  it 
was  intended,  in  a  case  like  this,  that  tiie 
rent  should  be  $599.27  one  day,  and  $1,198.53 
the  next,  except  as  an  inducement  to  prompt 
payment  of  the  lesser  sum,  Is  unreasonable. 
Our  conclusion  Is  that  the  fifth  clause  of  the 
Instrument  should  be  construed  as  requiring 
the  payment  of  50  per  cent  of  the  rent  or 
royalty  specified  in  the  schedule  for  all  boots 
and  shoes  made  during  one  month  to  be  due 
and  payable  on  the  1st  day  of  the  next, 
and,  if  not  paid  on  or  before  the  15th  of  that 
month,  the  whole  amoimt  of  the  schedule 
rates  to  become  payable.  In  other  words,  by 
the  terms  of  the  contract,  properly  construed, 
the  actual  debt  was  the  $509.27,  and  the 
agreement  to  pay  double  the  amount  Is  in 
the  nature  of  a  penalty  to  insure  the  prompt 
payment  of  the  sum  actually  agreed  to  be 


paid.  Longworth  ▼.  Askran,  15  Ohio  St  370, 
is  an  aHthority  sustaining  this;  constmetKa 
of  the  lease.  This,  court  said  in  Scofield  r. 
Tompkins,  95  HJ.  190:  "The  fact  that  the  par- 
ties fix  a  sum  to  be  paid,  and  call  it  'liquidat- 
ed damages,'  does  not  always  control  the 
question  as  to  the  measure  of  the  recovery 
for  the  breach  of  the  contract  Courts  will 
look  to  see  the  nature  and  purpose  of  fixing 
the  amount  of  damages  to  be  paid,  and.  If 
the  clause  fixing  the  amount  of  damages  ap- 
pears to  have  been  Inserted  to  secure  prompt 
performance  of  the  agreement,  it  will  be 
ti'eated  as  a  penalty,  and  no  more  than  the 
actual  damages  proved  can  be  recovered." 
In  Poppers  v.  Meagher,  148  111.  192,  35  N.  E. 
805,  it  is  again  said:  "Flnt,  where,  by  the 
terms  of  a  contract,  a  greater  sum  of  money 
is  to  be  paid  up<m  default  of  payment  of  a 
lesser  sum  at  a  given  time,  the  provision  for 
the  payment  of  the  greater  snm  will  be  held 
a  penalty.  Second,  where,  by  the  terms  of  a 
contract  the  damages  are  not  difficult  of  as- 
certainment, according  to  the  terms  of  the 
contract  and  the  stipulated  damages  are  un- 
coDsclonable,  the  stipulated  damages  will 
be  regarded  as  a  penalty."  See,  also,  Sedg. 
Dam.  421;  Suth.  Dam.  478;  Jaqulth  v.  Hud- 
son, 5  Mich.  123;  Davis  v.  Freeman,  10  Mich. 
188;  Mason  v.  Oallender,  2  Minn.  350  (Gil. 
302).  Where,  by  an  Instrument  in  writing, 
the  maker  promised  to  pay  "one  thousand 
dollars  with  interest  yearly  till  paid,  and  pay- 
able as  follows:  In  two,  three,  four,  five,  six, 
seven,  eight  nine,  and  ten  years,— in  equal 
Installments,  with  Interest  as  aforesaid,  be- 
ing the  contract  price  of  a  lot;  but  if  each 
and  every  payment  is  made  punctually  as 
due,  or  before  due,  or  within  ten  days  after 
each  is  due,  as  an  inducement  to  punctuaUty, 
two  hundred  dollars  of  the  amount  will  be  re- 
leased, and  eight  hundred  dollars  and  its  year- 
ly Interest  accepted  In  full  payment  hut  not 
otherwise,"— It  was  held  that  the  real  debt 
was  $800  and  interest  and  when  that  had 
been  paid  no  action  could  be  maintained  to 
recover  the  remaining  $200.  Longworth  v. 
Askran,  supra. 

It  Is  urged  on  behalf  of  appellant  that  tbe 
defense  claimed  cannot  be  raised  on  demur- 
rer. The  conclusion  we  reach  follows  from 
the  construction  given  the  contract,  upon  its 
face.  It  is  set  out  In  haec  verba,  as  an  exhib- 
it and,  by  express  reference,  made  a  part  of 
tbe  declaration,  as  the  basis  of  the  recovery. 
The  demurrer  raises  the  entire  question  of 
the  construction  and  legal  force  of  the  con- 
tract, and  the  extent  of  tbe  liability  thereun- 
der; and,  with  the  contract  properly  before 
the  court  no  plea  or  proof  Is  necessary,  and 
the  question  presented  may  be  properly  rais- 
ed and  decided  upon  demurrer.  In  the  view 
we  take  of  the  case,  the  Judgment  of  the  ap- 
pellate court  is  right  and  wUl  be  affirmed. 
Judgment  afilrmed. 
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HBBNiat  T.  BCN'  INS.  00.     SAME  t.  OAK- 

liAND  HOMB  INa  OO.     SAMS  V. 

PALATINE  INa  C0.» 

(Supreme  Conrt  of  IlUnok.     May  15,  189S.)  * 

Marinb  Insdrancs—Titlk— Damages. 

1.  Where  the  owner  of  a  half  interest  in 
property  obtains  insurance  in  his  own  name, 
the  company  anppoeing'  him  to  be  the  sole  own- 
er, such  insurance  does  not  cover  the  interest 
of  his  co-owner.     55  111.  App.  275,  affirmed. 

2.  Where  a  policy  insuring  a  Tessel  against 
fire  provides  that  if  fire  occurs  the  insured 
shall  protect  the  property  from  further  damage, 
and  snail  put  it  in  the  best  possible  order,  and 
the  vessel,  on  taking  fire,  is  sunk,  to  extinguish 
the  flames,  it  is  the  duty  of  the  insured  to  raise 
the  vessel;  and  where  the  vessel  is  raised  by 
the  insurer,  at  the  request  of  the  insured,  the 
cost  of  raising  may  be  deducted  from  the 
amount  due  on  the  policy.  66  111.  App.  276, 
affirmed. 

Appeal  from  appellate  conrt,  First  district 
Three  actions  brought  by  Frank'  Hebner 
against  the  Sun  Insurance  Company,  tbe  Oak- 
land Home  Insurance  Company,  and  the  Pal- 
atine Insurance  Company,  respectively,  on 
ixilicles  of  insurance.  Plaintiff  obtained  Judg- 
ment in  each  action  for  part  of  his  claim,  and 
these  Judgments  were  affirmed  by  the  appel- 
late court  66  ni.  App.  275.  Plaintiff  ap- 
peals.   Affirmed. 

The  three  actions  were  brought  by  Frank 
Hebner  on  three  policies  of  insurance,— one 
against  the  Palatine  Insurance  Company,  one 
against  the  Oakland  Home  Insurance  Com- 
pany, and  one  against  the  Son  Insurance 
Company.  It  Appears  that  on  or  about  the 
12th  day  of  April,  1893,  Frank  Hebner, 
through  0.  A.  McDonald,  applied  to  tbe 
three  companies  for  insurance  on  his  propel- 
ler. City  of  Concord.  Three  policies  were 
written  as  they  were  ordered,— one  In  the 
Oakland  Home  Insurance  Company,  ooe  in 
tbe  Pain  le,  and  one  in  the  Sun,— insuring 
Frank  Hebner  against  fire,  upon  his  boat,  for 
a  period  of  one  year,  under  what  Is  known  as 
the  "New  York  Standard  Form  of  Fire  Pol- 
icy." The  Oakland  Home's  policy  was  for 
$5,000;  the  Palatine's  for  $3,500;  and  tbe 
Sun's,  for  $1,000.  Tbe  insurance  companies 
did  not  know  that  Frank  Hebner  was  not  the 
sole  and  unconditional  owner  of  tbe  entire 
boat  nor  did  any  of  their  agents  know  that 
be  was  not  tbe  sole  and  unconditional  owner 
of  that  boat  until  long  after  the  Are  occurred. 
On  the  6th  of  December,  1S93,  the  boat  took 
fire  at  Toledo;  and  In  order  to  extinguish  the 
fire  she  was  pumped  full  of  water,  and  sunk 
In  the  river  at  Toledo.  Capt.  Hebner  notified 
the  companies,  but  did  not  Inform  tbem  that 
any  other  person  or  persons  had  any  Interest 
In  tbe  boat  but  telegraphed  McDonald,  who 
bad  placed  tbe  Insurance  for  bim,  asking  him 
to  ascertain  whether  the  companies  desired  to 
raise  the  boat  or  whether  they  wished  him 
to  raise  her,  and  also  stated  that  he  expected 

1  Reported  'by  Lotiis  Bolsot,  Jr.,  Bsq.,  of  th6 
Ohieaco  bar. 
*  Rehearing  denied  October  16^  1886. 


aome  one  representing  tbe  companies  in  To- 
ledo, to  axraage  as  to  tbe  raising  of  tbe  boat 
In  aiwtber  tdegram  he  stated  be  had  an  offer 
to  raise  the  boat  for  $2,700,  and  asked  that 
McDonald  should  hare  the  insurance  compa- 
nies send  a  man  there.  In  response  to  these 
telegrams,  and  at  McDwald's  solicitation,  tbe 
app^ees  did,  on  December  12,  1893,  send 
James  A.  Calbick  to  Toledo,  to  confer  with 
Hebner  regarding  the  raising  of  the  boat; 
and,  after  conversation  with  Hebner  on  De- 
conber  13tb,  Capt  Calbick,  on  December  14th, 
jnade  a  contract  on  behalf  of  the  insurance 
companies  with  Harris  W.  Baker,  of  Detroit 
Mich.,  to  raise  tbe  boat  and  place  ber  cargo 
on  dock  at.  Toledo,  for  tie  sum  of  $2,250, 
which,  It  is  agreed,  was  a  reasonable  price. 
This  contract  was  in  writing,  and  signed  by 
the  three  Insurance  companies  and  Harris  W. 
Baker  on  December  14th:  the  three  insurance 
companies  signing  by  James  A.  Calbick,  tbelr 
agent  Baker  immediately  proceeded  to  raise 
the  boat  under  the  contract  Neither  of  the 
three  companies  bad  any  notice  that  any 
p^son  other  tban  Hetm^  owned  an  interest 
in  the  propeller  until  December  20,  1803. 
when,  for  the  first  time,  they  leaned  that 
Hebner  owned  only  <«e-half  <rf  the  boat  and 
the  other  half  was  owned  by  W.  F.  &  J.  8. 
Botstofd.  Baker  raised  the  boat  onder  bis 
cootract  tbe  expense  of  which  amounted  to 
$2,831.40,  which  was  paid  by  the  insurance 
corapanieB,  as  they  had  agreed  to  do  by  their 
written  contract  Aftw  the  insurance  compa- 
nies received  notice  that  Hebner  was  not  the 
sole  owner  of  the  propeller,  they  refused  to 
take  any  further  steps  in  regard  to  the  ad- 
justment of  tbe  loss  nntll  June  12, 1894,  when 
Hebner  agreed  in  writing  that  the  loss  might 
be  adjusted  and  approved  without  tbe  insur- 
ance companies  waving  any  of  the  rights  tra- 
der tbe  policies.  Under  this  agreement  tbe 
total  amount  of  tbe  loss  to  tbe  propeller  was 
fixed  at  $8,857.10.  This  would  make  Heb- 
ner's  loss  on  his  half  of  the  boat  amount  to 
$4,928.55,  of  which  sum  the  companies  had  al- 
ready paid.  In  raising  tbe  boat  $2,831.40; 
leaving  still  due  Hebner,  if  be  was  entitled  to 
recover  anytliing  (providing  the  contract  re- 
quired him  to  raise  tiie  boat),  the  sum  of  $2,- 
587.15.  The  parties  waived  a  Jury,  and  sab- 
mitted  to  a  trial  before  the  court  and  the 
court  entered  Judgment  In  favor  of  plaintiff 
for  the  amount  last  above  named.  This  Judg- 
ment was  affirmed  In  tbe  appellate  conrt 

Robert  Rae,  for  appellant  Bates  &  Hard- 
ing, for  appellees. 

CBAIO,  J.  (after  stating  the  facts).  In  tbe 
deci^on  of  this  case,  we  do  not  deem  it  nec- 
essary to  follow  counsel  in  their  long  argu- 
ment, at  to  enter  upon  an  extended  review 
of  tbe  many  authorities  which  have  l>een  cit- 
ed in  the  briefs.  To  do  so  would  extend  this 
(pinion  to  an  unreasonable  length,  and  re- 
sult in  no  substantial  benefit  to  either  of  tbe 
parties.    As  ba>  been  seen,  Frank  Hebner 
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applied  for  Insurance  on  tbe  propeller,  and 
tbe  boat  was  insured  in  his  name,  aa  his 
PTOi>erty.  The  propeller  was  worth,  at  tlie 
time  the  loss  occurred,  $15,000.  The  loss 
was  fixed  at  tbe  sum  of  $9,857.10.  At  the 
time  the  policies  were  issued,  Frank  Hebner 
was  not  the  sole  owner  ot  the  propeller.  He 
owned  only  one-half,  and  the  other  half  be- 
longed to  W.  F.  &  J.  S.  Botsford.  But  this 
fact  was  not  disclosed  to  the  Insurance  com- 
panies. It  appeared,  however,  from  the  evi- 
dence, that  at  the  time  the  insurance  was  ef- 
fected the  propeller  was  in  the  posseasion  (tf, 
and  tinder  the  control  of,  Hebner,  and  that 
he  had  agreed  with  the  Botaf ords  to  keep  h&e 
insured.  The  policies  contained  the  follow- 
ing provisions:  (1)  "This  entire  policy  shall 
be  void  •  •  •  if  the  interest  of  the  insur- 
ed be  other  than  unconditional  and  sole  own- 
ership." (2)  "This  entire  policy  shall  be  void 
If  the  Insured  has  concealed  or  misrepresent- 
ed any  material  fact  concerning  this  insur- 
ance or  the  subject  thereof,  or  if  the  interest 
of  the  insured  in  the  property  be  not  truly 
stated  therein."  Notwithstanding  these  pro- 
visions in  the  policies,  it  is  claimed  on  I)ehalf 
of  the  appellant  that  he  is  entitled  to  recover 
the  entire  loss,  less  his  pnqaortionate  share 
ctf  raising  the  vessel.  It  may  be  conceded 
that  it  was  entirely  competent  for  Hebner, 
bad  he  so  desired  when  the  contract  of  insur- 
ance was  made,  to  not  only  insure  his  own 
interest  in  the  propeller,  but  also  the  interest 
of  the  other  two  owners;  but  no  language 
will  be  found  In  the  policies  indicating  any 
intention  whatever,  of  the  contracting  par- 
ties, to  insure  property  owned  or  possessed 
by  any  person  other  than  Hebner.  It  will  be 
observed  by  going  to  the.  policies,  which  con- 
stitute the  contract  between  tbe  parties,  that 
Hebner  was  not  insured,  as  to  any  part  of 
the  vessel,  as  manager,  trustee,  or  agent; 
nor  was  he  insured  against  loss  on  property 
held  by  him  as  agent,  in  trust,  or  aa  man- 
ager fcHT  some  other  person,  as  he  might  have 
been;  and  the  law  which  controls  cases  ot 
that  character  can  have  no  bearing  here. 
The  contracting  parties  (Hebner  and  the  in- 
surance companies)  agreed  that,  if  the  intra<- 
est  ot  the  insured  be  other  than  sole  owner- 
ship, the  policies  should  be  void.  This  was 
the  contract  of  the  parties,  deliberately  made; 
and  the  question  is  whether  that  contract 
shall  control,  or  shall  scHue  other  contract, 
never  made,  be  enforced.  The  law  as  laid 
down  by  the  authorities,  as  we  understand 
it,  is:  Where  the  policy  contains  a  provi- 
sion that  the  insured  la  the  unconditional 
and  sole  owner  of  the  property,  and  It  turns 
out  tbe  insured  was  not  the  unconditional 
and  sole  owner,  no  recovery  can  be  had,  un- 
less it  appears  there  was  a  waiver  w  an  es- 
toppel, by  which  the  insurance  company  la 
precluded  from  relying  on  the  contract  May, 
Ins.  (3d  Ed.)  {  287;  South  wl<*  v.  Insurance 
Co.,  133  Mass.  457;  Brown  v.  Insurance  Oo., 
86  Ala.  189,  6  South.  500;  Insurance  Co.  v. 
Butler,  55  Md.  233;  Fuller  v.  Insurance  Ck)., 


61  Iowa,  350,  16  N.  W.  273;  Insurance  Co. 
V.  Weaver,  70  Md.  B36,  17  AtL  401,  and  IS 
Atl.  1034;  Finney  v.  Insurance  Cow,  8  Mete. 
(Mass.)  348.  The  case  last  dted  is  Uke  the 
present  case,  except  that  tbe  agent  knew 
when  the  policy  Issued  the  condition  of  the 
title.  It  is  there  said:  "The  question  here 
presented  is  not  as  to  the  competency  of 
John  S.  Bates  to  effect  an  insurance  for  tbe 
benefit  of  ail  his  associates  who  were  interest- 
ed in  the  property  which  was  tbe  subject  of 
Insurance,  but  whether,  upon  tbe  face  of  this 
policy,  and  tbe  terms  of  this  contract  of  In- 
surance, the  legal  effect  is  not  to  restrict  the 
insurance  to  tbe  sole  interest  of  Bates.  It 
may  at  once  be  conceded  that  it  was  compe- 
tent for  Bates  to  effect  such  insurance  on  the 
entire  interest  of  all  concerned.  If  either  pre- 
viously authorized  by  tbe  co-owners  or  if  they 
elected  to  ratify  bis  act,  even  after  the  loss 
of  the  property.  But  the  appropriate  form 
of  the  policy.  In  such  cases,  is  for  himself  and 
other  owners,  or  'for  whom  It  may  concern,* 
or  other  words  indicating  that  the  insurance 
Is  to  embrace  an  interest  beyond  that  of  the 
party  in  whose  name  the  policy  is  issued. 

•  •  •  But  the  real  question  here  is  wheth- 
er a  itollcy  made  in  tbe  name  of  a  particular 
person,  who  is  tbe  owner  of  a  small  propor- 
tion in  interest  of  the  property  insured,  with- 
out any  words  indicating  an  intention  to  in- 
sure beyond  his  own  interest,  can  be  made 
effectual  to  cover  the  interest  of  others,  upon 
parol  proof  that  the  application  for  insurance 
was  for  such  others  as  well  as  for  the  party 
named,  and  that  this  was  well  known  to  the 
insurers,  and  that  it  was  the  Intention  and 
understanding  of  all  the  parties  that  the  pol- 
icy was  to  cover  the  interests  of  all  the  own- 
ers. •  •  •  When  the  parties  have  put 
their  agreement  into  writing,  and  the  terms 
of  it  are  plain  and  direct,  leaving  no  uncer- 
tainty as  to  the  nature  of  It,  we  must  treat 
it  as  the  whole  engagement  of  the  parties. 

*  •  •  Tbe  evidence  proposed  in  the  case  at 
bar  was  incompetent,  and  the  verdict  tor  tbe 
defendant  was  properly  ordered."  Tbe  case 
in  61  Iowa  and  16  N.  W.  is  quite  similar  to 
the  one  under  consideration.  In  tbe  decision 
of  the  case  it  Is,  among  other  things,  said: 
"It  is  contended  that  Asbem  had  an  insurable 
interest  In  the  property  of  plaintiffs.  Ttda 
proposition  may  be  conceded,  for  the  pur- 
poses of  this  case.  We  do  not  think  it  is 
material  whether  he  bad  an  insurable  inter- 
est or  not,  because  the  fact  remains  that,  ac- 
cording to  the  terms  of  this  policy,  he  Insure 
ed  no  property  but  bis  own;  and,  in  Mder 
to  include  tbe  property  of  the  plaintiffs  in 
the  policy,  it  Is  necessary  to  show  that  it  was 
included,  either  by  proof  of  a  waiver  of  the 
conditions  of  the  policy,  or  by  proof  that  a 
different  contract  was  actually  made  than 
that  which  is  expressed  In  tbe  policy.  There 
are  many  adjudged  cases  which  hold  that 
certain  conditions  of  a  policy  of  insurance 
may  be  waived  by  parol.  These  cases  in- 
clude such  provisioBS  aa  the  time  of  the  pay- 
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tauat  of  premlnma.  the  production  oS  proota 
of  Ums,  tlie  breach  of  any  condition  In  tlie 
policy,  as  against  the  Increase  of  risk,  or  the 
keq[iing  of  hazardona  goods,  or  the  Uke.  See 
cases  cited  in  Wood,  Ins.  832.  In  tUs  coort 
It  has  been  held  that  an  Increase  of  risk  may 
be  waived  by  an  a^ent  by  parol  (Vlele  v.  In- 
surance Co.,  26  Iowa,  9);  that  the  time  for  pay- 
ment of  the  premium  may  be  waived  (Tonng  ▼. 
Insurance  Ck>.,  45  Iowa,  377).  Other  cases  of 
waiver  of  conditions  need  not  be  stated.  In 
the  case  at  bar  we  are  asked  to  go  a  step 
further  than  any  case  to  which  our  attention 
has  been  called,  and  hold  that  the  conditl(«iB 
of  a  policy  as  to  the  subject  of  the  insurance, 
the  property  injured,  and  the  ownership 
thereof,  may  be  waived  by  paroL  In  other 
words,  we  are  called  upon  to  allow  the  plaln- 
ilSa  to  maintain  an  action  upon  a  policy  In 
which  they  are  not  named,  and  which,  by  its 
very  terms,  excludes  all  property  except  su<A 
as  was  owned  by  Ashem  In  bis  own  right. 
*  *  *  In  the  case  cited  from  Alabama,  supra, 
it  Is  said:  'Where  the  true  ownership  is  not 
required  to  be  fully  stated  by  the  conditions  of 
the  policy,  generally  It  will  be  sufficient  If 
the  assured  has  an  Insurable  Interest;  but, 
when  such  requirement  is  the  condition  of 
the  policy.  It  becomes  a  material  part  of  the 
contract;  and  all  rights  under  It  are  forfetted 
by  noncomplianca'  *  *  *  By  express  sUp« 
ulation,  the  parties  make  It  material,  and 
the  validity  of  the  contract  is  dependent  on 
a  compliance  with  the  condition.  The  assur- 
ed, by  accepting  a  policy  in  which  such  con* 
dition  Is  Incorporated,  becomes  bound  there- 
by; and,  when  he  claims  to  enforce  the  con- 
tract and  receive  Its  benefits,  he  is  estopped 
from  denying  his  assent  to  the  stipulation." 
There  are  many .  other  cases  where  the  same> 
doctrine  has  been  announced,  but  it  Is  not 
necessary  to  make  quotations  from  them. 
Indeed,  this  court,  in  Insurance  Go.  v.  Bren- 
nan,  58  111.  158,  in  effect  laid  down  the  same 
rule. 

On  the  trial  the  defendants,  through  their 
attorneys,  stated  to  the  court  that,  although 
not  liable,  they  were  willing  to  pay  plaintiff, 
as  one-half  owner  of  the  vessel,  one-half  the 
amount  of  the  loss,  less  the  ezi)eiiBe  of  rais- 
ing the  vessel  and  placing  her  in  proper  con- 
dition. Uuder  this  agreement  a  Judgment 
was  rendered  for  $2,997.15,— one-half  the  loss, 
after  deducting  the  amount  paid  by  defend- 
ants for  raising  the  vessel.  It  is,  however, 
claimed  that  the  court  erred  In  deducting  the 
cost  of  raising  the  vessel.  The  policies  pro- 
vide that  if  fire  occur  the  assured  shall  pro- 
tect the  property  from  further  damage;  that 
he  shall  separate  the  damaged  and  undam- 
aged personal  property,  and  that  he  shall  put 
the  pn^erty  In  the  best  possible  ord^;  and 
that,  within  60  days,  he  shall  make  proofs  <tf 
loss.  Under  the  policy,  we  Hitnk  It  was  the 
duty  of  Hebner  to  raise  the  vessel  at  his  own 
expense,  and  protect  it  from  further  damage. 
He  applied  to  the  insurance  companies  to 
raise  the  boat  for  him.    This  they  did,  at 


$400  less  expense  than  he  was  able  to  do, 
and  we  see  no  rSascm  why  the  amount  should 
not  be  deducted.  The  Judgment  of  the  ap- 
pellate court  will  be  affirmed.   Affirmed. 


(1B7  III.  271) 

CHICAGO  CITT  KY.  00.  v.  JENNINGS,  i 

(Supreme  Court  of  Illinois.     Jane  16,  1805.)  » 

PiAisiHs — Dbolaiutioii  —  Neouobnob— Stsbbt- 

Cab  Companibs. 

1.  In  an  action  ngainst  a  cable-car  company 
for  injuries  in  a  collision,  a  declaration  which 
alleges  that  defendant  was  possessed  of  a  motor 
or  grip  car,  which  it  used  to  propel  passenger 
cars  alone  the  street  by  a  wire  rope;  that  the 
motor  and  cars  were  under  the  care  and  man- 
agement of  drivers,  servants  of  defendant,  who 
were  driving  the  same  on  a  street,  near  its  in- 
tersection with  another  street;  and  that  "de- 
fendant then  and  there,  by  its  said  servants, 
BO  carelessly  and  imprt^erly  drove  and  man- 
aged the  said  motor  and  train  of  cars  that,  by 
and  through  the  negligence  and  improper  con- 
duct of  defendani,  by  its  said  servants  in  that 
behalf,  the  said  motor  then  and  there  ran  into 
and  struck  the  said  carriage,"— alleges  the  acts 
of  nesUgence  with  sufficient  certainty.  67  111. 
App.  376,  affirmed. 

2.  Such  declaration  need  not  state  whether 
the  plaintifl  was  driving  personally  or  by  his 
servant,  where  It  alleges  that  the  collision  oc- 
curred "while  plainti£  with  all  due  care  and 
diligence,  was  then  and  there  riding  in  the  said 
carriage. 

Appeal  from  appellate  court.  First  district 
Action  .on  the  case  by  U.  G.  Jennings 
against  the  Chicago  Cil7  Railway  Company. 
PlalntifC  obtained  Judgment,  which  was  af- 
firmed by  the  appellate  court  67  IIL  App. 
876.    Defendant  appeals.    Affirmed. 

Lee  &  Lawrence  and  W.  J.  Hynes,  for  ap- 
pellant   M.  0.  Jennings,  In  pro.  per. 

MAGRUDER,  J.  This  is  an  action  brought 
by  appellee,  M.  0.  Jennln{;s,  against  the  Chi- 
cago City  Railway  Company,  appellant  to 
recover  damages  for  Injuries  to  appellee's 
phaeton  or  buggy  caused  by  a  collision  be- 
tween it  and  a  train  of  appellant's  cars.  The 
declaration  avers:  "Plaintiff  was  riding  In 
a  certain  carriage,  commonly  known  as  a 
'Goddard  phaeton,'  them  and  there  drawn  by 
a  certain  horae  upon  and  along  the  said 
street  Cottage  Grove  avenue.  And  the  de- 
fendant was  then  and  there  possessed  of  a 
certain  motor  or  grip  car,  used  by  said  de- 
fendant to  propel  certain  passenger  cars, 
known  as  'street  cars,'  along  and  on  said  Cot- 
tage Grove  avenue,  by  means  of  a  wire  rop<> 
or  endless  cable,  and  the  said  motor  car  had 
then  and  there  attached  thereto  certain  of 
said  passenger  cars,  and  which  motor  and 
train  of  said  cars  were  then  and  there  under 
the  care  and  management  of  drivers,  then 
servants  of  the  defendant,  who  were  then 
and  there  driving  the  same  upon  and  along 
the  said  street  Cottage  Grove  avenue,  near 

1  Reported  by  Iioais  Boisot  Jr«  Esq.,  of  the 
Cbic«K0  bar. 
s  Rehearing  denied  October  25,  1893. 
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to  OE  about  wbere  eald  Oottage-  Grove  ar- 
enue  Intersects  or  meets  Seventieth  street 
of  said  dty,  as  aforesaid,  and  while  plain- 
tur,  with  all  due  care  and  diligence,  was  then 
and  there  riding  In  the  said  carriage  along 
and  on  the  said  Cottage  Grove  avenue,  at  or 
near  to  ■where  the  latter  meets  Seventieth 
street,  as  aforesaid,  upon  the  said  public 
highway  there/  the  defendant  then  and  there, 
by  its  said  servants,  so  carelessly  and  im- 
properly drove  and  managed  the  said  motor 
and  train  of  cars  that,  by  ajid  through  the 
negligence  and  improper  conduct  of  the  de- 
fendant, by  Its  said  servants  in  that  behalf, 
the  said  motor  and  train  of  cars  then  and 
there  ran  Into  and  struck  with  great  force 
and  violence  upon  and  against  the  said  car- 
riage, and  did  by  said  force  and  violence  then 
and  there  crush  and  destroy  the  said  car- 
riage, and  render  the  same  of  no  value  what- 
ever to  plaintlfC."  To  this  declaration  a 
general  and  special  demurrer  was  filed; 
grounds  of  special  demurrer  being  that  the 
allegatlcm  that  the  defendant  carelessly  and 
lmpr(9erly  drove  and  managed  its  train  of 
cars  is  vague,  uncertain,  and  indefinite,  and 
fails  to  inform  defendant  wherein  the  neg- 
ligence- complained  of  consisted,  and  also 
tiiat  said  declaration  falls  to  set  forth 
whether  the  plaintiff  was  driving  personally, 
or  whether  his  servant  had  charge  of  the  car- 
riage in  question,  and,  if  the  said  carriage 
was  driven  by  a  servant,  whether  the  serv- 
ant was  free  from  negllgenca  The  court 
overruled  tbe  demurrer,  the  defendant  elect- 
ing to  stand  by  it  There  was  Judgment  by 
default  for  9160,  and  an  appeal  to  the  appel- 
late court,  which  rendered  a  Judgment  affirm- 
ing the  ruling  of  the  court  below.  The  ap- 
pellate court  granted  a  certificate  at  impor- 
tance, and  the  case  is  here  by  appeal  te6m 
the  Judgment  of  affirmance  rendered  by  that 
court 

The  charge  which  the  special  demurrer 
makes  against  the  declaration  is  that  of 
vagueness,  uncertainty,  and  indefinlteness 
and  failure  to  state  wherein  the  negligence 
complained  of  consisted.  We  are  inclined  to 
think  that  the  declaration  Is  not  Justly  sub- 
ject to  the  criticism  made  upon  it,  and  that, 
therefore,  the  trial  court  properly  overruled 
the  special  demurrer  to  it.  "A  general  state- 
ment of  fiicts,  which  admits  of  almost  any 
proof  to  sustain  it,  is  objectionable."  1  Chit 
PL  p.  232.  "Facts  only  are  to  be  stated, 
and  not  arguments  or  inferences."  Id.  p. 
213.  But,  in  alleging  a  fact,  "it  is  unneces- 
sary to  state  such  circumstances  as  merely 
tend  to  prove  the  truth  of  It."  Id.  p.  225. 
In  other  words.  It  is  not  only  a  rule  of  plead- 
ing that  the  statement  of  facts  must  not  be 
80  general  as  to  admit  of  almost  any  proof 
to  sustain  it,  but  it  is  also  a  "familiar  rule 
of  pleading  which  forbids  alleging  the  evi- 
dence." Tlie  two  rules  should  be  harmonized, 
and  the  two  extremes  which  1;hey  respective- 
ly define  Should  be  avoided.  Hallroad  Co.  v. 
Dunlap,  28  Ind.  426.    Tbe  f&cts  must  be  set 


forth  Mtb  certainty;  that  Is  to  say,  ttere 
must  be  "a  clear  and  distinct  statement  of 
the 'facts  whicb  c<M>8titute  the  cause  of  ac- 
titm  or  ground  of  defense,  so  that  they  may 
be  understood  by  the  party  who  is  to  answer 
them,  by  the  Jury  who  are  to  ascertain  the 
truth  of  the  allegatl(ma,  and  by  tbe  court 
who  are  to  give  Judgment"  1  Chit  PI.  p. 
238. 

We  think  tbat  the  declaration  in  the  case 
at  bar  suffidently  fulfills  the  requirements  of 
the  definitions  thus  givOn.  The  declaration 
alleges  that  the  defendant  was  possessed  of 
a  motor  or  grip  car,  which  had  passenger  or 
street  cars  atttacfaed  to  it;  that  it  used  this 
grip  car  to  propel  the  passenger  cars  along 
the  street  or  avenue  by  means  of  a  wirt.- 
sope  or  endless  cable;  that  the  motor  or  grip 
and  cars  were  under  the  care  and  manage- 
ment of  drivers,  servants  of  the  defendant, 
wbo  were  driving  tbe  same  upon  the  street 
near  to  the  place  where  it  intersected  another 
street;  that  the  defendant  by  Its  said  serv- 
ants, BO  carelessly  and  improperiy  drove  and 
managed  the  motor  and  train  that  by  tbe 
negligence  and  Improper  conduct  of  the  de- 
fendant, by  Its  said  servants,  the  motor  and 
train  ran  iato  the  carriage  of  the  plaintiff 
wbile  tbe  latter  was  riding  witb  due  care 
along  the  public  highway  near  tbe  intersec- 
tion of  tbe  two  streets.  It  is  well  known 
that  the  grip  car  is  propelled,  not  only  by  the 
action  of  the  driver  «n  the  car,  who  has  bis 
hand  upon  the  grip,  but  also  by  tbe  operation 
of  the  machinery  with  which  tbe  cable  is  con- 
nected at  a  distant  part  of  tbe  line.  It  was 
tbe  duty  of  the  company  to  see  to  it  that 
these  appliances  were  reasonably  safe,  and 
that  th^  were  under  tbe  management  of 
competent  servants.  Ttte  driver  of  the  car 
Btaonld  have  the  mechanical  power  propelling 
it  under  his  eontrol,  and  sboold  so  exercise 
this  control  as  to  avoid  Injury,  if  possible. 
The  company  has  not  tb6  exclusive  right  to 
the  use  of  the  public  streets,  but  only  to  the 
use  of  them  Jointly  with  the  balance  of  the 
public,  and  therefore  its  servants  must  taae 
notice  of  tbe  numbers  of  travelers  liaUe  to  be 
on  tbe  streets  at  street  crossings,  and  must 
exercise  tbe  care  demanded  by  the  Increased 
danger  at  such  points.  Booth,  St  Ry.  law,  H 
304-307;  23  Am.  &  Bng.  Enc.  Law,  pp.  1019- 
1024.  The  declaration  specifically  charges,  as 
the  act  of  negligence  for  which  the  company 
was  responsible,  that  the  servants  or  drivers 
placed  in  control  of  the  propelling  power 
which  moved  the  cars  managed  and  drove  the 
same  carelessly  and'  In^Mroperly,  and  that 
the  collision  at  the  crossing  was  due  to  their 
negligence  "and  improper  conduct"  Where 
a  dedaration  charges  that  tbe  employes  of  a 
railroad  company  carelessly  and  negUgently 
mn  its  train  of  cars  over  its  road,  it  suffi- 
ciently states  an  act  upon  which  the  charge 
of  negligence  and  carelessness  is  predicated. 
Railroad  Oo.  v.  Chester,  67  Ind.  297.  The 
awroved  forms  In  the  books  of  precedents 
^eem  to  JustU^  some  .generality  in  the  aver- 
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meat  of  negligence;  tbat  In  to  8ay,  they  do 
not  require  an  allegation  of  all  tlie  pnrtlc- 
tHax  facts  constltntlng  the  negligence.  Rail- 
road Oa  ▼.  Dunlap,  supra.  AHhough  Ohltty, 
In  the  first  volume  of  his  -work  on  Pleading, 
deprecates  a  statement  of  facts  which  Is  too 
general  In  Its  character,  yet.  In  the  second 
volome,  he  prescribes  a  form  of  declaration 
which  has  been  fcdlowed  ahnoat  literally  by 
the  appellee  In  framing  the  declaration  In  the 
case  at  bar.  2  Chit  PI.  pp.  710,  711.  The 
declaration  of  appellee  not  Oidy  conforms  to 
the  precedent  In  Chltty,  but  also  to  the  prece- 
dents set  fwtb  In  the  following  boolu:  Yates, 
PL  p.  396;  1  Har.  Bnt  p.  351;  2  Humph. 
Prec  807,  808;  8  Went  PI.  p.  396. 

Connsel  say  that  the  precedents  referred  to 
are  cases  where.  In  collisions  between  car-' 
riages  on  the  highway,  or  between  boats  on 
the  water,  the  driver  of  the  horses  falls  to 
drive  and  manage  them  properly,  or  the  pilot 
of  the  boat  falls  to  steer  It  properly,  but  that 
such  precedents  have  no  application  to  the 
cars  of  a  street-railroad  company,  whidi  move 
upon  fixed  rails  and  within  a  prescribed  track, 
so  as  to  be  unable  to  get  out  of  the  way  by 
moving  to  the  right  or  left  We  do  not  re- 
gard the  distinction  as  well  founded.  The 
driver  of  the  grip  car  must  be  governed  by 
established  rules.  He  must  know  how  to 
manage  the  motor.  He.  must  not  drive  It  at 
an  unreasonable  rate  of  speed.  He  must  keep 
a  reasonably  careful  lookout  ahead.  He  must 
respect  the  equal  rights  of  others  to  the  use 
of  the  public  streets.  How  can  the  irieader 
know  exactly  what  caused  the  failure  of  the 
company's  servants  to  properly  drive  and 
manage  the  motor  car?  How  can  he  know 
whether  such  failure  resulted  from  the  non- 
observance  of  one  rule,  or  of  another,  or  of 
all  the  rules?  The  failure  may  have  been 
'due  to  Ignorance,  or  accident,  or  want  of  at- 
tention, or  to  some  other  cause  known  only 
to  the  company  and  its  servants.  It  Is  a 
well-settled  rule  that  the  pleader  Is  required 
to  set  out  the  particular  facts  constituting  the 
n^ligence  complained  of,  only  so  far  as  they 
■appear  to  be  properly  within  his  knowledge. 
Young  V.  Lynch,  66  Wia  514,  29  N.  W.  224,  5 
Am.  &  Eng.  Ena  Law,  p.  351;  Baihroad  Ca 
T.  Van  Horn,  38  N.  J.  Law.  133.  If  the  par- 
ticularity demanded  should  be  required  in  a 
«ase  like  the  one  at  bar,  then  the  precedents 
referred  to,  instead  of  charging  generally  that 
the  driver  of  the  horse  carelessly  and  Im- 
propo'ly  drove  and  managed  him,  or  that  the 
pilot  of  the  vessel  .Improperly  managed  or 
steered  It,  shonld  set  out  particularly  whether 
the  driver  of  the  horse  puUed  the  wrong  rein 
or  not,  and,  if  he  did,  whether  be  did  It  through 
accident  or  Ignorance  of  the  art  of  driving,  or 
whether  the  pilot  of  the  ship  turned  the  whed 
or  the  rudder  the  wrong  way  or  not,  and,  if 
he  did,  whether  it  was  done  by  accident  or 
through  Ignorance  of  the  art  of  navigation. 
No  such  particularity  Is  demanded.  Where 
the  act  upon  which  the  negligence  is  predi- 
•ited  la  of  a  simide  character,  an  allegation  of 


an'al^ence  of  cta<e  In  Its  perfoniiiance  t>eaAnes 
reasonably  Intelligible,  and  hence  It  Is  not  nec- 
essary to  specify  particularly  the  circumstan- 
ces. For  example.  In  the  form  In  2  Chit.  PL' 
711,  it  is  averred  that  the  defendant's  boat;' 
by  his  "carelessness,  mismanagement  and 
want  of  care,"  struck  plaintlirs  vessel;'  and 
by  tUs  averment  the  defendant  was  sufll- 
dently  advised  to  be  able  to  understand  the 
case  to  be  made  against  him.  So,  In  a  suit 
against  a  railroad  company  for  causing  the 
death  of  the  Intestate  by  carelessly  and  neg- 
ligently running  over  him  with  a  locomotive, 
the  general  avennent  that  "the  defendant,  by 
her  agents  and  servants,  did  carelessly  and 
negligently  run  over,"  etc.,  was  held  to  be 
sufficient,  without  stating  the  particular  acts 
constituting  such  negligence.  Railroad  Go.  v. 
Keely'B  Adm'r,  23  Ind.  133;  Railroad  Go.  v. 
Y)u  Horn,  supra.  In  Clark  ▼.  lUtllway  Co., 
28  Minn.  69,  9  N.  W.  75,  which  was  an  action 
for  damages,  the  complaint  alleged  that  the 
defendant  "by  the  culpable  carelessness,  neg- 
ligence, unskillfulness,  and  mismanagement  of 
said  defendants  and  their  employes,  wrong- 
fnlly  ran  a  locomotive,  with  a  train  of  cars 
thereto  attached,"  against  plaintiff's  horse  and 
wagon,  while  lawfully  traveling  along  the  pnl>- 
lie  highway;  and  it  was  tbere  held  that  on 
demurrer,  the  comiriaint  was  sufficient  al- 
though It  did  not  state  the  specific  physical 
nets  constituting  the  alleged  negligence  and 
carelessness.  In  the  Minnesota  case  last  re- 
ferred tos  which  contains  an  able  dlscnssicm 
of  the  subject,  it  Is,  among  other  things,  said: 
"Therefore,  it  has  been  generally  settled  by 
precedent  and  authority  that  a  general  alle- 
gation of  negligence  Or  carelessness,  as  applied 
to  the  act  of  a  party.  Is  not  a  mere  conclusion 
Of  law,  but  Is  a  statement  <^  an  ultimate  fhct, 
allowed  to  be  pleaded.  Such  a  general  form 
of  pleading  negligence  seems  to  have  been  per- 
mlBsiUe  In  common-law  pleading."  In  Haw- 
ker T.  Railroad  Ca,  15  W.  Va.  628,  tiie  action 
was  against  a  railroad  company  for  negligent- 
ly and  wrongfully  killing  the  plainticr's  cattle 
on  Its  tra<±.  Hie  declaration  alleged  that 
"the  defendant  negllgoitly,  carelessly,  and 
wrongrfuliy  caused  a  train  of  cars  on  Its  rai^ 
road  to  be  propelled  and  driven  upon  the  fat 
cattle  of  the  plaintiff,  whtteby  three  of  them 
were  killed,  and  seven  othen  greatly  bruised 
and  injured,"  and  It  wns  held  that  this  al- 
legation was  sufficiently  certain  to  meet  the 
requirements  of  pleading,  the  court  saying: 
"There  was  no  necessity  for  the  declaration  to 
specify  the  acts  of  omission  or  commission 
which  constituted  the  n^ligence  of  the  de- 
fendant which  is  the  basis  of  the  action. 
*  *  *  It  Is  neither  nsnal  nor  necessary  to 
specify  the  acts  or  omissions  of  the  defend- 
ant which  constitute  the  negilgenca  This  la 
a  matter  of  proof,  and  need  not  be  specified 
in  the  declaration."  See,  also,  Bems  v.  Coal 
Co.,  27  W.  Va.  285;  6  Am.  &  Eng.  Enc  Law 
p.  351,  note  4;  Railway  Ga  v.  Hlxon,  110  Ind. 
225,  11  N.  m  285.  In  Fltts  v.  Waldeck,  81 
Wis.  567,  8  Ni'W.  363,  where  the  complaint  la 
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the  Mtlon  cbarged  that  th«  negligence  of  de- 
fendant's engineer  caused  the  death  of  plain- 
tiff's Intestate,  but  did  not  state  the  precise 
act  or  omiaaion  which  caused  the  boiler  to 
explode,  it  was  held  that  an  averment  "that 
the  engineer  so  recklessly,  negligently,  and 
onskUlfully  managed  the  engine  and  boilers 
that  one  of  the  boilers  exploded,  and  the  in- 
testate was  thereby  killed,"  was  sufficient  on 
demurrer;  and  it  was  also  there  said,  that 
the  plaintiff  had  only  general  knowledge  or  in- 
formation on  the  subject,  and  made  the  aver- 
ment as  specific  as  he  could. 

It  Is  claimed,  however,  that  two  decisions 
of  this  court  sustain  the  contention  here  made 
that  the  declaration  Is  InsufSdent  upon  spe- 
cial dnnurrer.  One  of  these  is  Railroad  Co. 
T.  Harwood,  90  lU.  425,  and  the  other  is  Ohio 
ft  M.  Ry.  Co.  V.  People,  149  III.  663,  36  N.  B. 
989.  In  the  Harwood  Case,  thue  were  two 
counts  In  the  declaration,  and  the  general  Is- 
sue was  pleaded  to  the  whole  rieclaratlon;  so 
that  the  question  here  involved  did  not  arise 
ap<Mi  a  demurrer  to  the  declaration,  and  the 
remarks  there  made  with  reference  to  obe 
Jectlons  to  the  admissibility  of  proof,  on  the 
ground  of  variance  from  the  canse  of  action 
set  forth  In  the  declaration,  were  not  neces- 
sary to  a  decision  of  the  case.  As  a  plea  was 
died  to  the  declaration,  its  sufficiency  was 
thereby  admitted,  and  the  question  whether 
the  declaration  would  have  been  sufficient  if 
it  had  been  specially  demurred  to  was  not  in 
the  case.  Independently,  however,  of  this 
consideration,  it  will  be  found,  upon  a  compar- 
ison of  the  declaration  in  the  Harwood  Case 
with  that  in  the  case  at  bar,  that,  while  some 
of  the  phraseology  is  the  same  in  both,  yet 
they  are  materially  different  The  declaration 
here  is  much  fuller  in  its  allegations,  and 
charges  the  collision  directly  to  the  careless- 
ness and  mismanagement  of  servants  who 
were  driving  and  managing  the  grip  car,  while 
there  the  charge  In  tbe  declaration,  as  quoted 
In  the  opinion,  is  made  against  the  company 
generally,  without  reference  to  the  conduct  of 
the  servants  employed  by  It  Moreover,  in 
the  Harwood  Case  the  defendant  was  a  steam- 
railroad  company  subject  to  special  statutory 
regulations,  a  violation  of  which  must  be  spe- 
cially averred  in  the  declaration.  Woodward 
T.  Navigation  Ca,  18  Or.  289,  22  Paa  1076. 
The  other  case  of  Ohio  &  M.  Ry.  Co.  v.  Peo- 
ple, supra,  has  no  application  her&  That  was 
an  action  of  debt  to  recover  a  penalty  for  a 
failure  or  neglect  to  ring  a  bell  or  sound  a 
whistle  for  a  distance  of  at  least  80  rods  from 
a  road  crossing.  There  were  four  counts  in 
the  declaration,  for  four  specific  violations  of 
the  statute,  and  the  declaration  was  held  to 
be  defective  on  special  demurrer  because  it 
did  not  describe  the  engines  or  trains  referred 
to^  and  failed  to  show  whether  they  were 
freight  or  passenger  trains,  or  the  time  when 
the  engines  or  trains  passed  over  the  crossing, 
or  in  what  direction  they  were  running.  The 
action  ttiere  was  not  for  negligence,  and  con- 
sequently there  could  be  no  questlim  as  to 


whether  an  averment  of  negligence  was  too 
general  or  not 

The  other  ground  of  special  demurrer,  that 
the  declaration  falls  to  state  whether  th» 
plaintiff  was  driving  personally,  or  whether 
his  servant  had  charge  of  the  carriage,  is 
without  force.  The  declaration  says:  "While 
the  plaintiff,  with  all  due  care  and  diligence, 
was  then  and  there  riding  in  the  said  car- 
riage," etc.  We  regard  this  form  of  allega- 
tion as  sufficient  The  Judgment  of  the  ap- 
pellate court  is  affirmed.    Affirmed. 


(U7  III.  267) 

VAIiliENS  V.  HOPKINS. 

(Supreme  Court  of  Illinois.    June  15,  189Qw)i 

Appbals  vbom  JogTiOB*— Jdrisdiotios— FBACrtCB. 

1.  Under  Rev.  St  1893,  c.  79.  >  68,  which 
provides  that  "in  case  the  appeal  from  the 
Justice  of  the  peace  is  perfected  by  filing  the  pa- 
pers and  transcript  of  judgment  ten  day*  before 
the  commencement  of  the  term  of  the  court  t» 
which  the  appeal  is  taken,  the  appearance  of  the 
appellee  may  be  entered  in  writing^  and  filed 
among  the  papers  in  the  case;  and  if  so  Alter- 
ed ten  days  before  the  first  day  of  the  term  of 
court  the  case  shall  stand  for  trial  at  that 
term,*'  the  court  has  no  jurisdiction  to  hear  the 
canse  on  appeal,  unless  the  transcript  has  hecu 
filed  10  days  before  tihe  term,  even  in  cases 
where  the  appeal  is  taken  by  filing  the  appeal 
bond  with  the  Justice.  61  111.  App.  337,  levets- 
ed. 

2.  Under  a  mle  of  court  tiiat  only  actions 
at  issue  may  be  noticed  for  trial  on  the  "short- 
cause  caleadu".  an  appeal  from  a  jostioe  can- 
not be  so  noticed  unless  the  appeal  papers  were 
filed  10  days  before  the  term.  51  111.  App.  337, 
reversed. 

Appeal  from  appellate  court.  First  district 

Action  of  forcible  detalne^r  by  Fred  P. 
Hopkins  against  Eugene  Vallens.  Plaintiff 
obtained  Judgment,  which  was  affirmed  by 
the  appellate  court  61  lUL  App.  837.  De- 
fendant appeals.    Reversed. 

Appellee  brought  his  action  of  forcible  de- 
tainer before  a  Justice  of  the  peace  against 
appellant,  and  the  Judgment  was  adverse  to 
him,  whereupon  he  appealed  to  the  superior 
court  of  Cook  county.  His  appeal  bond  was 
filed  before  the  Justice  May  25,  1893,  and  on 
May  27th  following  the  transcript  etc.,  was 
filed  with  the  clerk  of  the  superior  court 
The  June  term  of  the  superior  court  com- 
menced on  the  5th  of  that  month.  On  the  Ist 
day  of  June,  and  during  the  May  term,  the 
appellee  served  notice  on  the  attorneys  who 
had  appeared  for  appellant  before  the  Justice 
of  a  motion  to  have  the  cause  placed  <hi  the 
short-cause  calendar.  The  rule  of  court 
with  reference  to  placing  causes  en  the  short- 
cause  calendar  Is:  "Rule  18.  Monday  of  each 
week  is  set  apart  and  assigned  as  the  day 
for  the  trial  of  suits  upon  the  short  cause 
calendar,  but  any  Judge  may  postpone  the 
call  of  his  short  cause  calendar.  No  cause 
shall  be  noticed  for  trial  on  such  calendar 
until  the  same  Is  at  issue.  All  notices  to 
place  a  cause  upon  such  calendar  must  be 
filed  with  the  clerk  within  two  days  aftw 
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aenrlce  of  the  same,  and  not  later  than  Thurs- 
day, eleven  days  before  the  Monday  on  which 
the  canse  la  set  for  trIaL  The  clerk  shall 
place  upon  the  short  cause  calendar  of  each 
Judge  for  each  week  the  causes  assigned  to 
such  Jodge  and  noticed  for  trial  upon  the 
ahort  cause  calendar,  except  in  cases  when 
a  judge  Is  presiding  In  the  criminal  court. 
In  which  case  his  causes  shall  be  distributed 
equally  by  the  derk  among  the  other  short 
cause  caloidars."  On  Monday,  June  12th, 
the  cause  appeared  on  the  short-cause  cal- 
endar. On  June  18th,  the  appearance  of  the 
defendant  (appellant  here)  was  entered  by 
Adolph  Ascber,  who  on  that  day  entered  his 
motion  to  strike  the  cause  from  the  short- 
cause  calendar— "First  Because  said  cause 
was  not  at  issue  on  the  date  when  the  notice 
to  place  the  same  on  the  short-cause  calendar, 
to  wit,  June  1,  1893,  la  alleged  to  have  been 
given,  as  provided  by  rule  IS  of  the  common- 
law  rules  of  said  court;  that  said  cause  was 
not  at  issue  until  Monday,  the  5th  day  of 
June,  A.  D.  1883.  Seccmd.  Because  no  no- 
tice was  given  to  the  defendant,  his  agent  or 
attorney,  of  the  placing  of  said  cause  on  the 
short-cause  calendar,  as  required  by  the  stat- 
ute In  such  case  made  and  provided."  This 
motion  was  denied  the  same  day,  to  which  de- 
fendant excepted.  The  cause  was  not  reach- 
ed until  June  2Cth,  when  the  motlcm  was 
renewed,  denied,  and  defendant  excepted,  and 
the  cause  tried,  the  appellant  withdrawing 
from  the  court.  A  verdict  and  Judgment  for 
appellee  (the  plaintiff  below)  was  entered,  to 
which  the  defendant  objected  and  excepted, 
and  an  appeal  was  prosecuted  by  the  defend- 
ant to  the  appellate  court  of  the  First  dis- 
trict, where  the  Judgment  was  affirmed,  and 
this  appeal  is  prosecuted. 

A  Ascber,  for  appellant  Coy  &  Brock- 
way,  for  api)ellee. 

PHILLIPS,  J.  (after  stating  the  facts). 
This  case  presents  for  construction  section 
68,  c.  79,  Rev.  St,  and  we  are  asked  to  de- 
termine whether,  where  an  appeal  bond  la 
filed  with  the  Justice,  it  is  necessary  to  the 
Jurisdiction  of  the  appellate  tribunal  that  the 
transcript,  etc.,  be  filed  In  that  court  10  days 
before  the  first  day  of  the  term.  Sections 
64,  65,  c.  79,  Rev.  St  1893,  are  substantially 
the  same  as  sections  60,  CI,  c  59,  Rev.  St 
1843.  Under  the  act  of  1845  It  was  held,  in 
Boyd  V.  Kocher,  31  IlL  295,  when  an  appeal 
was  perfected  before  a  Justice  of  the  peace 
no  summons  was  necessary  to  either  party, 
and  appellant  and  appellee  alike  'are  bound 
to  follow  up  the  api)eal.  In  that  case  while 
the  appeal  was  taken  more  than  10  days  be- 
fore the  term  of  court  to  which  the  appeal 
was  prosecuted,  the  transcript  was  not  filed 
until  after  the  term  commenced,  and  on  the 
same  day  on  which  the  transcript  was  filed 
the  appeal  was  dismissed  on  motion  of  ap- 
pellee. At  the  time  of  that  decision  there 
was  no  statute  in  this  state  similar  to  sectlMi 
68,  c.  79,  Bev.  St.,  as  now  existing.  Section 
9i  of  chapter  70  provides  for  an  appeal  by 


filing  the  bond  with  the  Justice  ot  the  peace 
who  rendered  the  Judgment,  and  section  65 
provides  for  an  appeal  by  filing  the  bond  in 
the  office  of  the  appellate  tribunal.  In  which 
case  a  supersedeas  and  summons  to  the  ai>- 
pellee  Is  Issued.  The  provisions  of  section  G4 
require  a  transcript  to  be  filed  on  appeal  by 
filing  the  bond  with  the  Justice,  and  by  sec- 
tion 68  of  the  same  chapter  provision  Is  made 
for  filing  a  transcript,  etc.,  when  the  appeal  is 
perfected  by  filing  the  bond  with  the  clerk  of 
the  app^ate  tribunal.  Section  63  is  as  fol- 
lows: "In  case  the  appeal  from  the  Justice  of 
the  peace  Is  perfected  by  filing  the  papers 
and  transcript  of  Judgment  teai  days  before 
the  commencement  of  the  term  of  the  court 
to  which  the  appeal  is  taken  the  appearance 
of  the  app^lee  may  be  entered  In  writing 
and  filed  among  the  papers  In  the  case;  and 
If  so  entered  ten  days  before  the  first  day  of 
the  term  of  court  the  case  shall  stand  for 
trial  at  that  term."  After  that  enactment 
the  question  whether  Its  provisions  applied 
to  a  case  where  the  appeal  was  had  by  filing 
a  bond  with  the  Justice  of  the  peace  was  be- 
fore this  court  in  Hayward  v.  Ramsey,  74  111. 
372,  and  it  was  held,  after  quoting  the  sectlcm, 
that:  'The  language  of  this  section  so  plain- 
ly excludes  a  trial  of  such  an  appeal  per- 
fected before  a  Justice  of  the  peace  unless 
there  has  intervened  at  least  ten  days  before 
the  first  day  of  the  term  to  which  the  appeal 
Ui  taken,  that  we  are  unable  to  see  bow  any 
one  could  mistake  its  meaning.  *  *  *  Al- 
though the  parties  are  bound  to  follow  their 
case  to  the  circuit  court  where  the  appeal  is 
perfected  before  the  Justice  without  further 
notice,  still  there  must  Intervene  ten  dayfi 
from  the  perfecting  the  appeal  till  the  first 
day  of  the  next  term  of  the  appellate  court" 
The  perfecting  the  appeal  in  such  cases  Is 
the  filing  of  the  bond  with  the  Justice  of  the 
'peace  and  the  filing  the  papers  and  transcript 
of  judgment  K>  days  before  the  commence- 
ment of  the  term  to  which  the  appeal  U 
taken,  with  the  clerk  of  that  court  This  la 
the  dear  meaning  of  the  statute.  Under  that 
statute  the  transcript  and  papers  on  file  with 
the  clerk  10  days  before  the  commencement 
of  the  term  afford  an  c^portunlty  to  each 
party  to  prepare  for  trIaL  The  contention  of 
appellee  that  that  section,  with  reference  to 
filing  transcripts,  etc.,  only  applies  to  cases 
Where  the  aroeal  Is  taken  by  filing  the  bond 
with  the  clerk,  cannot  be  sustained. 

The  clause  of  section  68  In  reference  to  fil- 
ing appearance  In  writing  10  days  before  the 
commencement  of  the  term  does,  however, 
apply  only  to  cases  where  a  summons  Is  nec- 
essary, as  when  the  appeal  bond  is  filed  with 
the  clerk  of  the  appellate  tribunal  hi  the  first 
place,  for  the  purpose  of  appeal,  and  to  cases 
where  an  appeal  is  taken  by  one  of  several 
plaintiffs  or  defendants,  and  others  do  not 
appeal,  and  summons  is  required  to  issue 
as  provided  by  section  70  of  chapter  70.  In 
such  cases  appearance  in  writing,  as  provided 
by  section  08,  may  be  entered  10  days  before 
the  teAn.    We  do  mot  hold,  however,  that 
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Where  tbere  to  watrer  of  both  senrlce  of  ram- 
moils  and  time  by  a  party  so  e&fering  ap- 
pearance, tbe  court  may  not  proceed  to  trial 
of  the  cause  In  tbe  absence  of  objection  by 
the  opposite  party,  but  the  person  so  enter- 
ing appearance  less  than  10  days  before  the 
commencement  of  the  term  does  not  thereby 
bare  the  right  to  dismiss  suit  or  appeal  In 
the  absence  of  the  other  party. 

By  the  act  entitled  "An  act  to  expedite  the 
trial  of  certain  suits  at  law  In  courts  of  rec- 
ord," approved  June  1,  1889,  It  Is  provided: 
"That  It  shall  be  the  duty  of  the  clerk  of 
each  court  of  record  in  this  state  to  prepare 
a  trial  calendar  in  addition  to  the  regular 
trial  calendar  of  such  court  to  be  known  as 
tbe  'Short-cause  calendar.'  Upon  the  plain- 
tiff bis  agent  or  attorney  in  any  suit  at  law 
pending  in  any  court  of  record,  filing  an  af- 
fidavit that  he  Terily  beUevea  the  trial  of 
said  suit  will  not  occupy  more  than  one  hoar's 
time,  and  upon  ten  days  previous  notice  tc 
the  defendant,  his  agent  or  attorney,  said  suit 
■hall  be  placed  by  the  clerk  upon  the  'short 
cause  calendar.' "  By  rule  18  of  the  superior 
court  of  Cook  cotmty  It  is  provided  that  no 
cause  shall  be  noticed  for  trial  on  such  cal- 
endar until  the  same  is  at  issue.  Tills  rule 
Is  In  furtherance  of  the  purposes  of  the  act, 
and  the  term  "at  issue"  has  a  well-defined 
meaning,  and,  as  used  In  the  rule,  has  ref- 
erence to  being  ready  for  -trial  on  a  point  af- 
firmed on  one  side  and  denied  on  the  other. 
For  the  purpose  and  within  the  meaning  of 
rule  18,  where  the  case  stands  for  trial  at 
that  term  without  farther  pleadings,  It  is  at 
issue.  An  appeal  suit  from  a  lustlce  of  the 
peace  is  tried  de  novo  without  written  plead- 
ings, and  when  the  appeal  is  perfected  as 
heretofore  discussed  such  appeal  is  at  issue 
90  that  it  may  be  noticed  for  trial  under  rule 
IS  of  that  court  Dntll  the  appeal  is  per- 
fected, it  Is  not  withhi  the  Jurisdiction  of 
the  court  to  be  placed  on  the  short-cause  cal- 
endar. The  appeal  not  having  been  perfected 
10  days  before  the  June  term  commenced,  it 
did  not  stand  for  trial  at  that  term,  and  was 
not  at  Issue  for  trial  within  the  meaning  of 
that  rule,  and  could  not  properly  be  placed 
on  the  short-cause  calendar  for  trial.  The 
appeal  not  having  been  perfected  to  give 
tbe  court  Jurisdiction  of  tbe  case  at  that 
term,  tbe  motion  to  strike  the  cause  from  the 
short-cause  calendar  should  have  been  al- 
lowed. It  being  reversible  error  to  overrule 
the  motion  to  strike  the  case  from  tbe  short- 
cause  calendar,  it  becomes  unnecessary  to  dis- 
cuss the  effect  of  the  entering  appearance  and 
motion.  Tbe  Judgment  of  the  superior  court 
of  Cook  county,  and  the  Judgment  of  the  ap- 
pellate court  of  the  First  district,  are  each 
reversed,  and  the  cause  remanded.  Reversed 
and  remanded. 

BAKER,  J.  I  do  not  concur.  The  appeal  hav- 
ing been  perfected  by  filiDg  the  bond  with  the 
justice  more  than  ten  days  before  the  term,  the 
court  had  jurisdiction  of  the  cause  and  of  the  par- 
ties at  that  term.    Boyd  v.  Kocber,  31  111.  295. 


(15T  III.  90) 
CONDON  V.  BROCKWAY  et  al.» 
(Supreme  Court  of  Illinois.     April  1,  1895.)  * 

OOHTUtVAMCB  —  RbVIBW  ON   APPEAL  —  LaKOLOBD 

AKD  Tenant — Ixstkuctioss. 

1.  OTerniling  a  motion  for  contlnaance  be- 
cause of  tbe  absence  of  counsel  on  account  of 
iUneea  is  not  an  abuse  of  discretion  where  tlie 
case  is  not  one  reQuiring  special  preparation, 
and  it  Is  not  shown  that  other  counsel  could  not 
be  retained.     50  111.  App.  625,  affirmed. 

2.  In  the  absence  ot  objection  at  the  trial, 
the  admission  of  secondary  evidence  cannot  be 
assigned  as  error. 

3.  A  tenant  for  years,  who  holds  over  after 
expiration  of  his  term,  does  not  become  a  tenant 
for  another  year,  nnlefls  the  landlord  so  electa. 

4.  Where  it  does  not  appear  from  the  rec- 
ord whether  the  instructions  were  oral  or  writ- 
ten. It  will  be  presumed  on  appeal  that  they 
were  written. 

Appeal  from  appellate  court;  First  district 
Action  of  forcible  detainer  by  James  W. 
Brockway  and  others  against  Sarah  J.  Con- 
don. Plaintiffs  obtained  Judgment,  which 
was  affirmed  by  the  appellate  court  GO  lU. 
App.  626.    Defendant  appeahi.     Affirmed. 

A.  0.  Story,  for  appellant  F.  H.  Trade, 
for  appellees. 

BAKJSR,  J.  This  was  forcible  detainer, 
brought  by  appellees  against  appellant  on 
May  8,  1893,  before  a  Justice  of  the  peace, 
to  recover  possession  of  certain  premises  In 
the  city  of  Chicago.  On  May  16,  1893,  there 
was  a  trial,  and  Judgment  for  appellees. 
On  May  18tb,  appellant  filed  an  appeal  bond 
with  the  Justice,  and  on  May  22d  perfected 
his  appeal  to  tbe  superior  court  of  Cook 
county  by  filing  therein  the  papers  in  tbe 
case.  The  following  day.  May  23d.  and 
more  than  10  days  before  the  first  day  of 
the  June  term,  1893,  of  the  superior  court 
appellees  filed  their  appearance.  On  June 
6th,  It  being  the  second  day  of  the  June 
term,  affidavit  and  notice  to  place  the  cause 
for  trial  on  the  short-cause  calendar  were 
served  on  appellant  On  June  7tb,  tbe  cause 
was,  by  stipulation  of  parties,  continued  for 
one  week,  or  until  June  26,  1893.  And  on 
June  24tb,  Allan  0.  Story  ffied  bis  written 
appearance  In  tbe  case  as  attorney  for  ap- 
pellant Tbe  cause  was  reached  for  trial 
on  July  10,  1893,  and  therefore  Mr.  West- 
over,  an  attorney  at  law,  moved  the  court 
for  a  continuance  of  tbe  case  on  account  of 
Mr.  Story's  illness  and  Inability  to  attend 
court  The  motion  was  based  on  the  affi- 
davits of  Mr.  Story,  of  appellant,  and  Mr. 
William  H.  Condon,  a  brother  of  appellant 
who  Is  an  attorney  at  law,  and  who  ap- 
peared as  attorney  for  her  In  the  trial  be- 
fore tbe  Justice  of  the  peace.  Tbe  court  de- 
nied the  motion,  and  ordered  the  cause  to 
proceed  to  trial.  Thereupon  Mr.  Westover, 
as  representative  of  Mr.  Story,  excepted  to 
tbe  ruling  ot  the  court,  and  filed  an  excep- 

1  Reported  by  Louis  Boisot  Jr.,  Bsq.,  •(  Um 
Chicaftn  bar. 
a  Rehearing  denied  Oct  16,  1896^ 
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tloa.  -  H«,  however,  refused  to  mako  any  ap^ 
pearancea  during  the  trial  of  tbe  cause,  and 
lefnsed  to  talie  any  part  tberein.  The  cause 
was  subokltted  to  a  Jury,  and  the  Jury,  after 
hearing  the  eridence,  returned  a  verdict  for 
-appellees,  who  were  the  plalntlfTs  below. 
Then  Mr.  Westover  a^ain  appeared,  as  rep- 
resentative of  Mr.  Story,  and  moved  to  set 
aside  the  verdict,  and  for  a  new  trial.  But 
tbe  court  overruled  the  motion  for  a  new 
trial,  and  rendered  Judgment  on  the  verdict, 
and  for  the  restitution  of  the  premises  de- 
scribed In  the  complaint  The  Judgment 
was  afterwards,  on  appeal,  affirmed  in  the 
appellate  court 

A  motion  for  a  contlnuanoe,  except  where 
it  Is  based  on  a  statutory  cause,  is  addressed 
to  the  sound  Judicial  discretion  of  the  trial 
'Court;  and  the  exercise  of  such  discretion 
wUI  not  be  interfered  with  by  the  appel- 
late tribunals  imless  there  has  been  a  man- 
ifest abuse  of  such  discretion.  In  Jarvls 
V.  Sbacklock,  60  lU.  878,  it  was  held  that  the 
motion  for  a  continuance  on  account  of  the 
illness  of  counsel  was  properly  overruled; 
and  the  decisloa  was  put  on  the  ground  that 
the  evidence  was  in  a  small  compass,  and  a 
few  minutes'  conversation  between  the  de- 
fendant and  counsel  would  have  enabled  any 
practicing  lawyer  to  properly  try  the  case. 
In  Graft  v.  Brown,  85  lU.  89,  It  was  held 
that  where  there  is  but  a  single  issue  of  fact 
to  be  tried,  and  it  is  not  complicated,  and 
no  question  of  law  requiring  an  average  law- 
yer to  spend  much  time  in  investigating, 
the  absence  of  the  principal  counsel  and  the 
illness  of  the  assistant  counsel  aiford  no 
sufficient  ground  for  a  continuance,  where 
it  is  not  shown  that  other  competent  coun- 
sel could  not  have  been  employed  by  rea- 
sonable efTort  In  the  case  at  bar  the  affi- 
davits of  appellant  and  of  William  H.  Ck>n- 
don  were  sworn  to  on  the  10th  day  of  July, 
1883,  before  the  clerk  of  the  court,  and  so  it 
must  be  presumed  that  they  were  both  pres- 
ent in  court  vfh&a  the  cause  was  called  for 
trial  on  that  day.  It  does  not  appear  that 
any  eftort  was  made  to  employ  other  coun 
sel,  or  that  such  counsel  could  not  easily 
have  been  secured.  And  no  reascm  is  per- 
ceived why  appellant  and  bet  brother,  who 
was  an  attorney^  and  had  presented  her  de- 
fenses at  the  former  trial,  could  not  within 
a  cfhort  time  have  advised  such  counse  in 
regard  to  the  facts  of  the  case,  and  the 
nature  of  the  claimed  defeiise  to  tbe  action. 
It  is  not  shown  by  the  affidavits  that  the 
facts  involved  were  either  numerous  or  com- 
plicated, or  that  there  was  anything  in 
them,  or  In  the  theory  of  the  defense,  that 
required  examination  or  preparation  for  the 
adequate  presentation  of  appellant's  case. 
We  are  unable  to  say  from  the  record  that 
there  was  an  abuse  of  the  discretion  with 
which  the  law  clothed  the  trial  court. 

It  is  contended  that  incompetent  evidence 
was  permitted  to  go  to  the  Jury,  and  that  the 
entire  evidence  Introduced  was  Insuffldent 


to  support  the  veirdict  '  One  <9atm  la  that 
Brockway  was  improperly  permitted  to  tes- 
tify to  the  contents  of  the  written  lease  ti> 
Patrick  Condon,  giving  its  terms,  and  the 
date  of  Its  termination,  and  also  to  testify 
to  the  assignments  of  the  lease,  and  extension 
of  tbe  lease  to  April  30,  1893,  and  tbe  pay- 
ment of  rent  under  such  ext^BSion.  The  rule 
is  that  the  action  of  the  court  in  admitting 
evidence  Is  open  to  review  only  when  the  rec- 
ord shows  tliat  an  objection  to  the  testimony 
introduced  was  taken  and  overruled.  It  Is 
well  settled  that  secondary  evidence  may  al- 
ways be  received  upon  the  trial  of  an  issue, 
unless  objected  to  on  that  ground  at  the  time 
ft  is  given  or  ofCered,  so  that  the  objection 
may  be  obviated  by  further  testimony.  Brush 
V.  Seguin,  24  Bl.  264;  Walsh  v.  Wright,  101 
HL  178.  Where  no  objection  Is  made  at  the 
trial  to  proving  a  fact  in  a  certain  way,  which 
may  be  incompetent,  it  cannot  be  urged  on 
appeal  or  error.  Olllett  v.  Booth,  95  lU.  183. 
And  in  Hannas  T.  Haanas,  110  111.  53,  It 
was  held  that  where  a  party  la  duly  served 
with  process  he  is  theoretically  in  court,  al- 
though defaulted,  and,  where  secondary  evi- 
dence had  been  admitted  against  him  In  the 
trial  court,  without  objecticm  to  such  ad- 
mission. It  cannot  be  assigned  as  enoe  in  a 
court  of  review. 

Appellant  did  not  surrraider  poesesslon  up- 
on the  termination  of  the  extension  of  the 
lease  on  AprU  30,  1893.  This  suit  was  not 
commenced  until  May  8,  1893.  Her  mere 
holding  over  after  the  expiration  of  her  term 
did  not  have  the  effect  of  renewing  her  toi- 
ancy  for  another  year.  Where  a  tenant  for  a 
year  or  for  years  holds  over  after  the  term 
expires,  without  any  new  agreement,  the 
landlord,  at  bis  Section,  may  treat  such  ten- 
ant as  a  trespasser,  or  as  a  tenant  for  an- 
other year  upon  tbe  same  terms  as  in  the 
original  lease;  but  no  such  right  of  election 
belongs  to  the  tenant  Wire  Cloth  Co.  v. 
Gardner,  09  Bl.  151;  Keegan  v.  Klnnare. 
123  HL  280,  14  N.  E.  14.  And  under  the 
statute  now  in  force  (Rev.  St  c.  67,  J  2,  cL 
4),  a  demand  for  possession,  before  bringing 
an  action  of  forcible  detainer  against  a  ten- 
ant holding  over,  is  not  necessary. 

It  Is  claimed  that  tbe  court.  In  disregard  of 
tbe  positive  Inhibition  of  the  statute,  in- 
structed the  Jury  oraUy.  The  record  does 
not  warrant  this  claim.  All  that  therein  ap- 
pears In  that  behalf  are  certain  statements 
found  In  the  bill  of  exceptions,  which  are 
as  follows:  "The  court  Instructs  the  Jury  to 
find  the  defendant  guilty  of  forcible  entry 
and  detainer.  Under  the  said  Instructions 
of  the  court,  the  Jury,  without  retiring  from 
their  seats,  rendered  a  verdict  finding  the 
defendant  guilty  of  forcible  entry  and  de- 
tainer of  the  premises  described  in  the  com- 
plaint" It  does  not  appear  whether  "the 
said  instructions'  of  tbe  court"  were  oral  or 
in  writing.  If  necessary  to  support  the  valid- 
ity of  the  action  of  the  court,  it  will  be  pre- 
sumed that  they  were  in  writing.    We  find 
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no  Mbstantlal  tmt  In  the  record.  The  ]ndg- 
ment  of  the  appellate  coart  Is  affirmed.  At- 
Armed. 


an  lu.  176) 
POMEROT  T.  RAND,  McNALLT  &  CO.i 
(Supreme  Court  of  lUinoia.    May  15,  1895.)' 

OABNIBBKBMT— JUKIBDICTION  OF  JuSTIGB  —  JODO- 
MBHT — RbTDBN  of  FkOCESS. 

1,  Under  ReT.  St.  1893,  c.  11,  par.  42,  |  1, 
which  declares  that  writs  of  attachment  may 
be  granted  against  the  personal  estate  of  the 
debtor  by  justices  of  the  peace  in  all  civil  ac- 
tions cognizable  before  them  where  the  demand 
does  not  exceed  their  jurisdiction,  and  para- 
graph 47,  {  6,  which  directs  the  constable  to 
"summon  as  garnishees"  all  persons  whom 
plaintiff  may  direct,  a  justice  of  the  peace  has* 
jurisdiction  to  enter  judgment  against  a  gar- 
nishee whose  indebtedness  to  the  princinal  debt- 
or exceeds  tiie  $200  limit  of  justices'  jurisdliC- 
tion.    54  111.  App.  522,  reversed. 

2.  The  judgment  against  the  garnishee  In 
snch  case  should  be  only  for  the  amount  of  the 
liability  of  the  defendant  to  the  plaintiff.  Stahl 
V.  Webster,  11  111.  511,  distin^isbed. 

8.  A  garnishee  cannot  object  that  the  conrt 
did  not  hear  evidence  as  to  the  indebtedness  of 
defendant  to  plaintiff,  since  that  does  not  affect 
the  jurisdiction  of  the  court. 

4.  The  return  of  a  constable  In  an  attach- 
ment against  a  nonresident,  that  he  served  the 
notice  of  suit  by  posting  three  copies  thereof  at 
three  public  places  in  the  neighborhood  of  the 
justice,  and  mailing  a  copy  addressed  to  defend- 
ant at  his  place  of  residence,  though  defective 
in  not  stating  "the  places  where  he  posted  and 
mailed  copies,"  aa  required  by  Rev.  St.  1893,  c. 
11,  par.  50,  t  di  is  sufficient  to  sustain  a  judg- 
ment. 

6.  A  debt  due  to  a  nonresident  may  be  gar- 
nished where  the  garnishee  is  a  resident  of  the 
state  in  which  the  garnishment  is  issued. 

Appeal  from  appellate  court,  First  district 
Attachment  by  Daniel  W.  Pomeroy  against 
the  Kalamazoo  Paper  Company.  Rand,  Mc- 
Nally  &  Co.  were  Ijronght  Into  the  case  on 
garnishment  proceedings.  There  was  judg- 
ment against  the  garnishee,  which  was  re- 
versed by  the  appellate  court  54  HI.  App. 
522.    Plaintiff  appeals.    Reversed. 

W.  W.  Ross,  for  appellant  Pease  &  Mc- 
Bwen,  for  appdlee. 

WILKIN,  C.  J.  Appellant  commenced  an 
action  by  attachment  against  the  Kalamazoo 
Paper  Company  of  Kalamazoo,  Mich.,  before 
a  Justice  of  the  peace  of  Cook  county,  and  re- 
covered a  Judgment  for  $36.10  and  costs  of 
suit.  No  appearance  was  entered  by  the  de- 
fendant, and  the  only  service  upon  It  was 
by  publication.  Appellee,  being  summoned 
as  garnishee,  answered  that  It  was  Indebted 
to  the  defendant  lu  the  sum  of  $1,106.51,  but 
stated  in  Its  answer  that  it  did  not  submit 
to  the  Jurisdiction  of  the  court,  nor  consent 
to  have  its  indebtedness  to  the  defendant  di- 
vided by  the  entry  of  a  judgment  by  It,  and 
insisted  the  court  was  without  jurisdiction 
to  alter  judgment  against  It    The  Justice  of 

1  Reported  by  Louis  Boisot  Jr.,  Esq.,  of  the 
Chicago  bar. 
.  *  R^tearing  denied  October  16,  1895. 


the  peace  gave  Judgment  in  tarot  of  the 
defendant  in  attachment  for  the  ose  of  the 
plaintiff  against  the  garnishee  (appellee)  for 
$36.10  and  costs.  It  appealed  to  the  dnniit 
court  of  Cook  cotmty,  where,  upon  a  trial 
before  the  court  without  a  Jury,  a  like  Judg- 
ment was  rendered,  and  the  garnishee  took 
an  appeal  to  the  appellate  court.  On  the  er- 
rors assigned  In  that  court  four  grotmds  of 
reversal  were  urged:  First,  there  was  no  Ju- 
risdiction In  the  court  to  enter  the  Judgment 
below,  because  the  amount  due  from  the  gar- 
nishee to  the  defendant  in  attachment  ex- 
ceeded the  Jurisdiction  of  the  Justice  of  the 
peace;  second,  the  circuit  court  heard  no  evi- 
dence as  to  the  alleged  Indebtedness  from 
the  defendant  to  the  plaintiff  in  the  attadi- 
ment  suit;  third,  there  was  no  jurisdiction  of 
the  defendant  in  the  attachment  for  the  rea- 
son that  no  sufficient  service  upon  It  by  pub- 
lication was  shown;  and,  fourth,  the  court 
below  had  no  Jurisdiction  of  the  debt  due 
from  the  garnishee  to  tlie  defendant  in  at- 
tachment because  it  was  due  in  the  state  of 
Michigan,  where  the  defendant  resided.  The 
Judgment  of  the  circuit  court  was  reversed 
by  the  appellate  court  on  the  first  of  these 
grounds  (no  opinion  being  expressed  on  the 
other  three),  but  the  pUilntlff  below  was  al- 
lowed an  appeal  to  this  court  ui  a  certiAcate 
of  Importance. 

The  first  question  presented  for  our  decIslMi 
is,  has  a  justice  of  the  peace  In  this  state 
Jurisdiction  In  an  attachment  proceeding  to 
enter  judgment  against  a  garnishee  where  It 
is  shown  that  his  indebtedness  to  the  defend- 
ant In  attachment  exceeds  the  sum  of  $200? 
By  section  1,  par.  42,  c.  11,  Rev.  St  (section 

I,  par.  43,  p.  328,  1  Starr  &  C.  Ann.  St), 
"writs  of  attadiment  may  be  granted  against 
the  personal  estate,  goods,  chattels,  mon^, 
choses  In  action,  credits  and  effects  of  the 
debtor  by  justices  of  the  peace  In  all  dvtt 
actions  cognizable  before  them  where  the  de- 
mand does  not  exceed  their  Jurisdiction." 
The  writ  to  be  Issued  must  command  the  coa- 
stable  to  "summon  as  garnishees  all  persons 
who  the  plaintiff  or  his  agent  shall  direct" 
Rev.  St  c.  11,  par.  47,  J  6  (1  Starr  &  O.  Ann. 
St  p.  329,  par.  48,  <  6).  When  it  Is  served 
upon  any  person  as  garnishee  after  Judg- 
ment Is  entered  by  the  Justice  of  the  peace 
against  the  defendant  in  attachment  it  is 
his  duty  to  summon  such  garnishee,  "to  an- 
swer upon  oath  what  amount  he  Is  Indebted 
to  the  defendant  In  the  attachment,  or  what 
property,  choses  In  action  or  effects  belonging 
to  the  defendant  or  in  which  he  has  an  inter- 
est or  be  had  in  his  possession  at  the  time 
of  serving  the   atta<Amait"     Rev.    St  c. 

II,  par.  54,  8  13  (1  Starr  &  O.  Ann.  St  p. 
330,  par.  55,  {  18).  The  proceeding  is  there- 
after to  be  "in  pursuance  to  the  act  on  gar- 
nishment" Rev.  St.  c.  11,  par.  55,  g  14  a 
Starr  &  0.  Ann.  St  p.  830,  par.  66,  {  14). 
Nothing  Is  to  be  found  in  the  language  of 
either  of  these  acts  limiting  the  pow»  of 
Justices    of    the    peace    to  enter  Judgment 


Digitized  by 


Google 


nt) 


FOMBROT  e..BAND,  MoNALLT  A  CO. 


637 


agalnat  sarnlBheea  to  cases  In  whidi  fbls  In- 
debtedness to  the  defendant  Is  9200  or  leas, 
and  bence.  If  such  a  limitation  la  held  to 
arise,  it  must  be  by  constmcUon.  The  plaln- 
tifr  in  attachment  Is  given  the  right  to  sum- 
mon garnishees,  in  order  that  he  may  have 
satisfaction  of  whatever  Judgment  he  may 
obtain;  and.  If  It  can  be  done  coDSistent 
with  the  rights  of  all  parties,  the  statute 
should  be  so  construed  as  to  give  full  elFect 
to  that  right  We  are  unable  to  see  how  It 
can  be  said  that  the  garnishee  will  be  de- 
prived of  any  legal  right  by  maintaining  the 
jurisdiction  of  the  justice  of  the  peace  to 
give  judgment  against  him  for  a  part  of 
his  indebtedness  to  the  defendant  In  attach- 
ment. It  being  shown  by  his  answer  of  the 
proofs  that  he  Is  Indebted  to  the  defendant 
more  than  $200,  to  require  him  to  pay  that 
or  a  less  simi  to  the  plaintlfC  can  resnlt  In  no 
loss  to  him,  because  the  Judgment  acqpits 
him  from  all  demands  by  the  defendant  for 
all  goods,  effects,  and  credits  paid,  delivered, 
or  accounted  for  by  the  lien  by  force  of  such 
judgment  Section  16,  c.  62,  Rev.  St  (1  Starr 
&  G.  Asm.  St  p.  1226).  The  contention  that  be 
has  a  right  to  insist  that  his  indebtedness  to 
the  defendant  shall  not  be  divided  Is  without 
force  as  affecting  the  jurisdictional  question 
here  involved.  There  is  a  splitting  up  of  the 
indebtedness  due  from  a  garnishee  to  the  de- 
fendant in  attachment  In  every  case  where 
that  Indebtedness  exceeds  the  amount  of  the 
plaintiff's  judgment  The  garnishee  in  this 
case  loses  no  legal  right  by  the  Judgment 
entered  against  it  which  it  would  not  have 
been  deprived  of  if  its  indebtedness  to  the 
Kalamazoo  Paper  Company  had  been  but 
$200.  Id  the  latter  case,  after  paying  the 
judgment  in  garnishment  ($36.10),  it  would 
have  been  liable  to  pay  the  balance  of  its  in- 
debtedness ($163.90)  to  that  company.  The 
only  difference  between  that  case  and  this  is 
In  the  amount  for  which  it  remains  liable  to 
Its  creditor.  It  la  equally  clear  that  the  con- 
struction contended  for  is  not  necessary  in 
order  to  protect  the  rights  of  the  defendant 
In  attachment  The  Judgment  In  garnish- 
ment is  not  conclusive  against  him  that  the 
amount  which  the  garnishee  has  been  made 
liable  to  pay  the  plaintiff  Is  the  full  amount 
due  him.  Drake,  Attachm.  §  707,  and  author- 
ities cited;  Freem.  Judgm.  S  167.  Section  16 
of  the  garnishment  act  is  in  harmony  with 
this  doctrine.  It  only  acquits  the  garnishee 
as  to  payments  made  by  force  of  the  judg- 
ment 

It  seems  to  be  thought  that  a  line  of  de- 
dsiona  by  this  court,  in  which  it  has  been 
held  that  the  proper  practice  in  garnishee 
proceedings  Is  to  form  the  issue  as  to  wheth- 
er the  garnishee  is  indebted  to  the  defend- 
ant between  those  parties,  and,  if  that  Issue 
is  fotmd  against  the  garnishee,  to  enter  judg- 
ment against  him  in  favor  of  the  defendant 
for  the  whole  amount  of  indebtedness,  "for 
the  benefit  of  such  attaching  and  judgment 
creditors  as  are  entitled  to  share  la  its  pro- 


ceedSL"  All  these  dedalona  are  baaed  upon 
the  case  of  Stahl  v.  Webster,  11  IlL  611,  and 
only  lay  down  the  above  rules  of  practice 
for  the  guidance  of  circuit  couris.  It  will  be 
found  upon  an  examination  of  the  cases  that 
the  reason  given  for  requiring  the  judgment 
against  the  garnishee  to  be  for  the  whole 
amount  due  from  him  to  the  defendant  in 
attachment  Is  that  effect  may  be  given  to 
that  part  of  the  act  in  regard  to  attachments 
in  courts  of  record  which  provides  that:  "All 
judgments  in  attachment  against  the  same 
defendant  returnable  at  the  same  term  and 
all  judgments  in  suits  by  summons,  capias  Or 
attachment  against  such  defendant  recovered 
that  term  ♦  •  •  shall  share  pro  rata  ac- 
cording to  the  amount  of  the  several  judg- 
ments In  the  proceeds  of  the  property  at- 
tached either  in  the  hands  of  a  garnishee  or 
otherwise."  The  section  of  the  statute  con- 
taining the  provlsicm  when  the  Stahl  Case, 
supra,  was  decided  was  26,  and  In  that  case 
It  was  said:  "All  courts  must  have  the  power 
to  give  the  effect  to  the  orders  that  they  are 
required  to  make,  and  in  giving  a  practical 
application  to  the  provisions  of  the  twenty- 
sixth  section  of  the  act  under  consideration, 
the  courts  must,  if  necessary,  depart  some- 
what from  the  usual  mode  of  proceeding,  in 
order  to  give  effect  to  the  law.  The  practice 
has  been  to  enter  the  judgment  against  the 
garnishee  in  favor  of  the  attaching  creditor, 
and  yet  there  is  a  manifest  impropriety  In 
entering  a  judgment,  as  in  this  case,  in  favor 
of  the  attaching  creditor  for  a  greater 
amount  than  he  has  recovered  against  the 
defendant  in  the  attachment  How  such  a 
result  is  to  be  sometimes  avoided,  if  the  judg- 
ment against  a  garnishee  is  to  be  In  favor  of 
the  creditor  whose  attaxshment  has  been  serv- 
ed upon  him,  we  do  not  well  see.  The  proper 
practice  would,  therefore,  seem  to  be  to  enter 
the  judgment  against  the  garnishee  in  favor 
of  the  defendant  in  the  attachment  for  the 
benefit  of  such  attaching  and  judgment  cred- 
itors as  are  entitled  to  share  in  its  proceeds. 
They  would  then  have  the  right  to  control 
the  judgment;  and  the  money,  when  collect- 
ed from  the  garnishee,  would  be  liable  to  be 
distributed  among  the  several  creditors,  ac- 
cording to  the  directions  received  from  the 
clerk.  By  entering  the  judgment  In  favor 
of  the  defendant  in  the  attachment,  the  ob- 
jections which  have  been  suggested  In  giving 
practical  effect  to  the  provisions  of  the  twen- 
ty-sixth section  are  obviated;  nor  is  any  vio- 
lence done  to  any  other  part  of  the  attach- 
ment act  by  entering  the  judgment  In  this 
form.  The  statute  declares  that  it  shall  be 
lawful  to  enter  vp  Judgment  and  award  exe- 
cution against  a  garnishee,  but  does  not  speci- 
fy in  whose  favor  the  Judgment  shall  be. 
There  Is  a  peculiar  fitness  in  entering  the 
Judgment  In  favor  of  the  party  with  whom 
the  debt  was  contracted,  and  to  whom  It  is 
due;  and.  If  the  judgment  exceeds  what  is 
due  the  attaching  and  Judgment  creditors, 
the  balance  will  be  for  hla  benefit"     The 
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same  provlsloii  Is  ndw  found 'In  section  37; 
and  in  Natianal  Bank  of  America  v.  Indiana 
Banldng  Oo.,  114  IlL  483.  2  N.  B.  401,  after 
again  approving  tbe  practice  of  entering  the 
judgment  against  the  garnishee  in  faTor  of 
tbe  attachment  or  Judgment  debtor  for  tbe 
benefit  of  the  attachment  or  Judgment  cred- 
itor, we  said:  "It  is  equally  well'  settled  the 
Judgment  must.  In  form  at  least,  be  for  the 
whole  amount  due  from  the  garnishee,  and 
whatever  surplus  there  may  be  after  paying 
tbe  creditors  entitled  under  the  statute  to 
share  in  the  distribution  to  be  made  belongs 
to  the  debtor  In  whose  name  the  suit  Is  prose- 
cuted. That  is  necessary  in  order  to  bold 
the  fnnds  In  the  hands  of  the  gamlAee  for 
whomsoever  shall  appear  under  tbe  thirty- 
seventh  section  of  the  statute  to  be  entitled 
to  share  in  the  proceeds  of  the  property  or 
funds  attached.  Tbe  principle  Is,  the  Judg- 
ment against  the  garnishee  In  favor  of  tbe 
debtor  In  tbe  attachment  cause  stands  as  se- 
cnrity  or  as  a  fund  in  wlilch  tbe  other  at- 
tachment creditors  may  participate."  It  is 
scarcely  necessary  to  say  that  this  reasoning 
can  have  no  application  to  proceedings  un- 
der tbe  statute  authorizing  attachments  be- 
fore Justices  of  tbe  peace  where  the  plaln- 
tltr  in  the  attachment  Is  alone  Interested  in 
tbe  Judgment  against  tbe  garnishee,  and  it  Is 
clear  that  tbe  cases  referred  to  apply  to  the 
practice  in  courts  of  record  only.  To  hold 
that  Justices  of  the  peace  are  without  Juris- 
diction to  render  Judgment  against  &  gar- 
nisbee  in  every  case  where  It  appears  that 
his  Indebtedness  Is  more  than  $200,  would  be 
to  greatly  Impair  the  efficacy  at  a  creditor's 
remedy  by  attachment  in  those  courts.  It  Is 
said  this  hardship  may  be  avoided  by  bring- 
ing his  suit  in  a  court  of  record.  Justices 
of  the  peace  are  given  Jurisdiction  of  certain 
inferior  demands,  so  as  to  enable  tbe  creditor 
to  have  a  speedy  and  inexpensive  remedy 
for  tbe  collection  of  his  debt.  It  cannot  be 
seriously  contended  that  that  end  can  be  at- 
tained in  courts  of  record  with  stated  terms, 
and  often  with  crowded  dockets.  We  think 
the  appellate  court  nred  in  sustaining  tha 
first  ground  of  reversal. 

The  law  applicable  to  the  second  and  third 
alleged  errors  Is:  If  the  proceedings  in  at- 
tachment are  void,  "they  may  be  attacked  by 
the  garnishee;  but,  If  the  court  had  Jurisdic- 
tion, Its  errors  and  Irregularltiea  can  only  be 
called  In  question  by  the  defendant  in  the 
original  attachment  proceeding."  Car-Roof- 
ing Co.  V.  Macey,  115  111.  390,  3  N.  B.  417. 
Whether  or  not  tbe  circuit  court  heard  evi- 
dence as  to  tbe  indebtedness  claimed  by  the 
plaintiff  in  tbe  attachment  from  the  defendant 
is  a  matter  of  no  concern  to  the  garnishee.    Id. 

The  objection  that  the  Justice  of  the  peace 
bad  no  Jurisdietion  of  the  defendant  in  at- 
tachment for  want  of  sufficient  service  by  pub- 
lication is  one  which,  under  the  foregoing  rule, 
tbe  garnishee  can  urge  upon  this  appeal,  and 
presents  a  question  more  difficult  Tbere  be- 
ing no  appearance  by,  or  personal  service  up- 


on, tbe  defmdant,  jurisdiction  of  it  could  be 
obtained  only  by  the  mailing  and  posting  of 
notice,  as  required  by  section  9,  par.  SO,  c.  11, 
Rev.  St  (section  9,  par.  51,  p.  329,  1  Starr  & 
G.  Ann.  St)  By  that  section  the  required 
notice  Is  to  be  delivered  to  tbe  constable,  "who 
Aall  post  three  copies  of  the  same  at  three 
public  places  in  tbe  neighborhood  of  the  Jus- 
tice at  least  ten  days  before  tbe  day  set  for 
trial.  And  if  tbe  place  of  residence  of  tbe 
defendant  is  stated  in  the  affidavit  for  the  at- 
tachment [he]  shall,  at  the  same  time,  mail 
one  copy  of  tbe  notice  addressed  to  sudi  de- 
fendant, at  such  place  of  residence;  and  on 
or  before  that  day  be  shall  return  that  notice 
delivered  to  him  by  the  justice,  with  an  en- 
dorsement thereon,  stating  the  time  when  and 
the  places  where  he  posted  and  mailed  copies 
as  herein  Dequlred."  It  Is  not  denied  that  a 
proper  notice  was  Issued  in  tbls  case,  and  de- 
livered to  the  constable.  Tbe  objection  is  that 
the  constable's  return  does  not  conform  to 
the  requirements  of  the  statute.  That  return 
is  as  follows:  "Served  tbe  within  notice  by 
posting  three  copies  thereof  at  three  public 
places  in  tbe  neighborhood  of  tbe  within- 
named  justice,  and  mailing  a  copy  of  the  said 
notice,  addressed  to  the  witbin-named  defend- 
ant at  bis  place  of  residence,  April  14th,  1893." 
While  this  return  is  defective  in  falling  to 
state  "the  places  where  he  posted  and  mailed 
copies,"  we  do  not  regard  that  defect  fatal  to 
the  jurladicUon  of  the  court.  Tbe  return 
shows  that  tbe  constable  did  all  that  the  stat- 
ute made  it  bis  duty  to  do,  viz.  tliat  he  posted 
tiiree  copies  of  the  notice  at  three  public  pla- 
ces in  the  neighborhood  of  the  justice  of  tbe 
peace,  April  14,  1893,-10  days  before  the  day 
set  for  trial  (April  25th).  Also  that  he  did 
at  tbe  same  time  man  a  copy  of  the  notice,  ad- 
dressed to  the  defendant  at  its  place  of  resi- 
dence. In  other  words,  the  defect  in  bis  re- 
turn is  not  In  falling  to  show  service  as  re- 
quired by  tbe  statute,  but  in  falling  to  show 
how  he  performed  that  duty.  Be  eiiows  that 
he  posted  the  notice  in  three  public  places, 
but  falls  to  name  th«n;  that  he  mailed  a 
copy  addressed  to  the  defendant,  but  falls  to 
say  what  post  office  or  mall  box  be  dropped 
the  notice  into.  We  do  not  think  these  omis- 
sions of  sufficient  Importance  to  render  tbe 
Judgment  of  tbe  Justice  of  the  peace  and  cir- 
cuit court  absolutely  void. 

The  fourth  proposition  Insisted  upon  by 
counsel  for  appellant  is  also  untenable.  As 
stated  in  the  argument,  that  t>roposltion  la 
that,  "the  debt  being  due  in  Michigan,  Its 
situs  was  here,  and  could  not  be  reached  In 
Illinois  by  garnishment."  While  it  Is  true 
that  for  certain  purposes  the  situs  of  a  debt 
Is  at  the  residence  of  the  creditor,  it  is  c«-- 
tainly  not  true  that  the  collection  of  the  debt 
cannot  be  enforced  in  tbe  state  where  tlie 
debtor  resides.  Under  our  statute  a  creditor 
may  have  an  attachment  against  his  debtor 
where  be  is  a  nonresident  of  this  state,  and 
have  garnishee  process  against  all  persons  In- 
debted to  such  debtor;  and  we  know  of  no 


Digitized  by 


Google 


OL) 


llIOBBILL  «.  BAOGOTT. 


nd«  of  law  whlcb  Dmits  that  right  to  debts 
having  tbelr  sitaa  in  this  state.  From  the  an- 
thoritles  ctted  by  counsel  the  proposition  un- 
d«t  discussion  seems  to  be  confused  with  the 
question  whether  a  nonresident  corporation  or 
individual  can  be  made  liable  as  garnisliee. 
No  such  question  Is  Involved  here.  The  gaiv 
nishee  Is  a  resident  of,  and  amenable  to  the 
process  of,  the  courts  of  this  state.  On  the 
whole  reewd  ota*  conclusion  Is  that  the  judg- 
ment of  the  circuit  court  should  have  been  af- 
firmed by  the  appellate  court.  Its  Judgment 
will  therefore  be  reversed,  and  that  of  the 
circuit  court  affirmed.    Reversed. 


(157  111.  240) 

MORRILL  V. 


BAGGOTT.i 


(Snpteme  Court  of  Illinois.     May  16,  1886.)  * 

QDABAMTI— IiBMB  — ACCOHD  AUD  SjlTIBfAOTIOK— 

PI.BJL. 

1.  An  agreement  between  landlord  and  ten- 
ant, that  the  latter  should  make  certain  im^ 
provementa  on  the  demised  premises,  and  that 
the  landlord  should  credit  him  therefor  a  cer- 
tain sum  in  lien  of  the  rent,  is  not  such  an  al- 
teration of  the  terms  of  the  lease  as  will  re- 
lease a  guarantor  of  the  rent  who  did  not  con> 
sent  to  such  agreement. 

2.  A  plea  alleging  that  a  creditor  agreed  to 
accept  woric  at  a  fixed  price  in  satisfaction  of  a 
mucn  larger  indebtedness,  the  amount  of  which 
was  not  disputed,  is  not  a  good  plea  of  accord 
and  satisfaction  to  the  entire  debt  Baker,  J., 
dissenting. 

Appeal  from  appellate  court.  First  district 
Assumpsit  by  Edward  Baggott  against 
Charles  A.  MorrlU.  Plaintiff  obtained  Judg- 
ment, which  was  affirmed  by  the  appellate 
court  57  IlL  App.  530.  Defendant  appeals. 
Affirmed. 

Ashcraft  Cordon  &  Cox,  for  appellant  H. 
C.  Bennett  and  W.  A.  Phelps,  for  appellee. 

BAILEY,  J.  On  the  29th  day  of  April, 
1890,  Edward  Baggott  leased  to  Robert  F. 
Bwdie  and  Otto  Richter,  for  the  term  of  five 
years  from  Hay  1,  1890,  certain  premises  in 
Ctiicago,  reserving  as  rent  the  sum  of  $17,- 
600,  payable  in  m<Hithly  Installments  of  $291.- 
67  each.  By  a  contract  of  guaranty  Indorsed 
upon  the  lease.  Charles  A.  Morrill  guaran- 
tied the  payment  of  the  rent  reserved  by  the 
lessees,  and  the  performance  by  them  of  the 
covenants  and  agreements  in  the  lease  con- 
tained. This  is  a  suit  in  assumpsit  brought 
by  Baggott  against  Morrill  upon  the  contract 
of  guaranty.  The  defendant  appeared  and 
filed  a  number  of  special  pleas  in  bar,  to  all 
of  which  a  demurrer  was  sustained,  and  the 
defendant  elected  to  abide  by  bis  pleas.  Judg- 
ment was  entered  in  favor  of  the  plaintiff  for 
$1,641.69  and  costs.  That  Judgment  has  been 
affirmed  by  the  appellate  court  on  appeal, 
and  this  appeal  Is  from  the  Judgment  of  af- 
firmance. 

1  Reported  by  Louis  Boisot,  Jr.,  Esq.,  of  the 
Chicago  bar. 
s  Reheaiing  denied  October  17,  1886. 


The  defendant's  counael,  in  his  argument  In 
this  court,  seems  to  rely  upon  only  two  of  the 
pleas,  viz.  the  fifth  and  seventh,  and  there- 
fore those  pleas  only  need  be  ccmsldered.  The 
fifth  plea  alleges,  In  substance,  that  before 
the  lessees  had  occupied  the  demised  prem- 
ises under  the  lease,  and  before  any  i&it  bad 
become  due,  to  wit  on  April  30,  1890,  the 
plaintiff  varied  the  terms  and  conditions  of 
the  lease,  by  agreeing  in  writing  with  the 
lessees,  that  they,  the  lessees,  should  do  cer- 
tain carpenter  work  and  make  certain  im- 
provements on  the  premises,  in  consideration 
of  which  the  plaintiff  agreed  to  allow  and 
credit  to  the  lessees  $700  in  lieu  of  the  rents 
reserved  In  the  lease;  that  after  the  making 
of  such  agreement  the  lessees,  or  one  of  them, 
entered  upon  and  occupied  the  demised  prem- 
ises, and  did  a  large  amount  of  carpenter 
work  thereon  in  pursuance  of  the  agreement: 
that  the  agreement  was  made  by  the  plaintiff 
and  the  lessees  without  the  consent  of  the  de- 
fendant; and  that,  by  reason  of  the  premises, 
the  terms  of  the  lease  were  changed  and  al- 
tered without  the  consent  of  the  defendant, 
by  reason  whereof  the  defendant  was  and  Is 
released  and  discharged  from  all  obligation  of 
liability  upon  his  guaranty.  The  seventh  plea 
alleges,  in  substance,  that  after  the  making 
of  the  lease  and  guaranty  the  lessees,  or  one 
of  them,  at  the  request  of  the  plaintiff,  on 
June  1,  1890,  performed  a  large  amount  of 
labor  and  furnished  a  large  amount  of  mate- 
rial in  making  certain  Improvements  on  the 
demised  premises,  at  ad  agreed  price  of  $700, 
which  material  and  labor  were  received  and 
accepted  by  the  plaintiff  in  payment  of  all 
promises  and  obligations  of  the  defendant  in 
the  declaration  alleged. 

We  are  of  the  opinion  that  neither  of  these- 
pleas  presents  a  defense  to  the  action.  By 
the  fifth  plea  the  defendant  seeks  to  iiivoke 
the  rule  of  law  that  any  material  alteration  in 
the  contract  which  he  has  guarantied,  if  made 
without  his  consent,  has  the  effect  of  dls- 
charg^ing  him  from  liability  on  his  guaranty. 
That  such  would  be  the  legal  effect  of  any 
material  alteration  in  the  terms  of  the  lease, 
if  made  by  the  parties  thereto  without  the 
defendant's  consent,  is  not  and  cannot  be 
questioned.  But  we  think  that  no  such  alter- 
ation is  shown.  The  agreement  between  the 
plaintiff  and  his  lessees,  which  the  defendant 
insists  operated  as  an  alteration  of  the  lease, 
as  that  agreement  is  shown  by  the  allegations 
of  the  plea,  was  simply  that  the  lessees  should 
put  certain  improvements  on  the  demised 
premises,  and  that,  in  consideration  thereof, 
they  should  be  allowed  a  credit  of  $700  on  the 
rent  to  accrue  on  the  lease.  Such  agreement 
would  seem  to  be  purely  collateral  to  the 
lease.  No  provision  of  that  instrument  was 
altered,  nor  was  any  obligation  growing  out 
of  it  modified  or  suspended.  The  lessees,  not- 
withstanding the  agreement  remained  liable 
to  pay  each  installment  of  rent  as  it  matured 
by  the  terms  of  the  lease.  It  is  not  pretended 
that  the  $700  credit  was  to  be  applied  in  satis- 
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faction  of  any  particular  InstaUment  of  rent, 
or  tbat  an7  Installments  were  to  await  the 
performance  by  the  lessees  of  their  contract 
in  relation  to  the  improvements  on  the  prem- 
ises. The  only  effect  upon  the  lease  of  the 
agreement  alleged  was  to  obligate  the  plain- 
tiff to  give  the  lessees  a  credit  of  $700  on  ac- 
count of  rent  when  the  improvements  con- 
tracted for  should  be  completed. 

The  seventh  plea  attempts  to  set  up,  by  way 
of  accord  and  satisfaction,  the  acceptance  by 
the  plaintiff  of  certain  labor  and  materials  al- 
leged to  have  been  furnished  by  the  lessees 
at  an  agreed  price  of  $700,  in  satisfaction  of. 
a  much  larger  Indebtedness  owing  from  them 
to  the  plaintiff  on  account  of  rent  and  guaran- 
tied by  the  defendant.  The  amount  of  the 
indebtedness  on  both  sides  being  ascertained 
and  fixed,  we  are  disposed  to  hold  that  the 
$700  due  the  lessees  could  furnish  legal  satis- 
faction for  only  the  same  amount  of  indebted- 
ness due  from  them  to  the  plaintiff.  We  are 
of  the  opinion  tbat  the  demurrer  to  the  pleas 
was  properly  sustained,  and  the  judgment  of 
the  appellate  court  will  accordingly  be  af- 
firmed.   Judgment  affirmed. 

BAKER,  J.  (dissenting).  I  think  that  the 
seventh  plea  is  a  good  plea  of  accord  and  sat- 
isfaction, and  that  it  was  error  to  sustain  the 
demurrer  to  it  Neal  t.  Handley,  116  111.  418, 
6  N.  E.  45;  Jaftray  v.  Davis,  124  N.  Y.  164, 
26  N.  E.  361,  and  cases  there  cited. 


(157  in.  48) 

CHICAGO  &  N.  W.  R.  CO.  v.  TOWN  OF 
CICER0.1 

(Supreme  Court  of  Illinois.    April  1,  1895.)  * 

EmsBNT  Don  AIM  —  Strbbt  AoROsa  Railhoad  — 

COMPENBATIOS. 

Where  a  municipality  extends  a  street 
across  a  strip  of  land  own  I'd  by  a  railroad  com- 
pany and  only  used  for  it  as  a  right  of  way, 
only  nominal  compensation  Is  recoverable,  since 
the  company  still  retains  the  right  to  nse  the 
land  as  before,  and  the  possibility  of  its  using 
part  of  the  land  for  other  purposes  is  purely 
speculative. 

Appeal  from  superior  court.  Cook  county; 
Jonas  Hutchinson,  Judge. 

Petition  for  condemnation  by  the  town  of 
Cicero  against  the  Chicago  &  Northwestern 
Railroad  Company.  There  was  judgment  of 
condemnation.    Defendant  appeals.    Affirmed. 

Lloyd  W.  Bowers  and  A.  W.  Pulver,  for  ap 
pellant  FarUn  Q.  Ball,  Town  Atty.,  for  ap- 
pellee. 

WILKIN,  0.  J.  The  town  of  Cicero,  having 
provided  by  ordinance  for  opening  West  Fifty- 
Third  street  across  appellant's  right  of  way, 
filed  its  petition  tn  the  superior  court  of  (3ook 
cotmty  for  the  ascertainment  of  the  just  com- 
pensation to  be  paid  therefor,  and  for  judg- 
ment of  condemnation.    The  property  is  de- 

1  Reported  by  Louis  Boisot,  Jr.,  Esq.,  of  the 
Chicago  bar. 
*  Rehearing  denied  October  16,  1895. 


scribed  In  the  petition  as  "a  strip  of  land  alxty- 
sbc  feet  in  width  across  the  right  of  way  of 
the  Chicago  &  Northwestern  Railway  (Compa- 
ny, there  situate,  included  within  the  lines  of 
said  West  Fifty-Third  street,  as  proposed 
herein  to  be  laid  out,  produced  across  said  right 
of  way."  The  compensation  was  fixed  at  one 
dollar,  and  judgment  entered  that  upon  the 
payment  of  that  sum  the  town  should  have 
the  right  to  take  possession,  and  damage  the 
property  In  respect  to  which  such  compensation 
should  have  been  so  paid.  From  that  judg- 
ment this  appeal  is  prosecuted. 

The  petitioner  proved  by  several  witnesses 
that  the  compensation  which  appellant  should 
receive  would  be  merely  nominal.  Tbia  testi- 
mony was  based  upon  the  theory  that  opening 
the  street  across  the  right  of  way  would  not 
give  the  municipality  a  right  to  the  exclusive 
occupancy  of  the  ground,  but  that  it  could  only 
use  the  same  jointly  with  the  railroad  company 
in  the  opemtlon  of  Its  road.  Appellant's  right 
of  way  Is  100  feet  wide.  At  the  time  of  the 
trial  there  were  laid  across  the  contemplated 
street  two  main  tracks,  the  rest  of  the  ground 
being  vacant.  lAe  superintendent  of  the  road 
testified  that  the  company  would  not  "have 
any  need  for  more  than  four  main  running 
tracks  across  the  land  involved  in  this  proceed- 
ing." A  civil  engineer  in  the  employ  of  the 
company  testified  that  four  tracks  wouW  oc- 
cupy 53  feet  in  width;  or,  rather,  his  testi- 
mony Is  to  the  effect  that  four  main  tracks 
could  be  properly  laid  so  as  to  occupy  no  more 
than  53  feet  of  the  right  of  way;  and  he  says 
"tttat  would  leave  of  the  portion  unoccupied  by 
any  track  forty-seven  feet  by  sixty-six  feet" 
Thirty  feet  of  this  47  feet  would  be  left  on  the 
north  side  of  the  tracks  and  17  feet  on  the 
south.  The  only  evidence  offered  by  the  com- 
pany on  the  question  of  compensation  was  tbat 
of  real-estate  men  acquainted  with  the  proper- 
ty, location,  etc.,  and  the  value  of  lands  In  Its 
vicinity.  The  testimony  of  Ciharles  B.  Sim- 
mons, land  commissioner  for  appellant,  is  sub- 
stantially the  same  as  that  of  each  of  the  oth- 
ers of  these  witnesses.  He  was  asked:  "What 
in  your  judgment,  was  the  market  value  of  this 
piece  of  land  on  the  date  of  the  filing  of  the 
petition  In  this  proceeding?  By  this  piece  of 
land'  I  mean,  of  course,  the  piece  of  land  the 
proposed  street  crosses,  and  which  Is  involved 
In  this  proceeding?"  He  answered:  "$1,600. 
That  Is,  the  piece  66  by  100."  To  the  question: 
"Q.  How  much  less.  If  anything.  In  your  judg- 
ment was  the  piece  of  land  involved  in  this 
proceeding  worth,  according  to  its  fair  market 
value  on  the  day  of  the  filing  of  this  petition, 
with  a  street  open  across  it  than  without  a 
street  open  across  it?"  "About  $1,200,"  he  an- 
swered. He  then  gave  the  followhig  explana- 
tion: "The  price  I  have  named  of  $1,600  Is 
twenty-five  cents  a  square  foot.  I  figure  that 
the  fifty-three  feet,— or  the  twenty-seven  feet 
in  width,  now  occupied  by  railroad  tracks,  and 
an  additional  twenty-seven  feet;  but  accord- 
ing to  Mr.  Evans  it  was  twenty-six  feet  and  a 
halt    Twenty-six  feet  and  a  half  more  to  be 
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occnpled  by  two  addltioDid  tracks  makes  fifty- 
three  feet  In  aU.  It  would  be  diminished  one- 
half  of  the  value,  or  twelve  and  one-half  cents 
per  aqnaie  foot  Tbat  is,  the  part  our  four 
tracks,  if  they  were  put  on,  would  cover,  would 
be  dimlnlBhed  one-half  by  reason  of  the  divi- 
sion of  the  use  between  the  railroad  company 
and  the  public.  There  is  no  other  possible  way 
of  figurhig  than  to  figure  it  as  equally  used  by 
each.  Then,  as  to  the  part  left,  I  figure  the 
entire  market  price  of  twenty-five  cents  per 
toot;  the  two  together  making  the  aggregate 
o(  $1,212.  Hie  reason  I  figure  the  entire  mar- 
ket pAc6  as  to  the  port  the  four  tracks  would 
not  cover  is  on  the  supposition  that  foiu*  tracks 
would  be  sufficient  for  the  company's  use,  and 
that  they  would  be  deprived  entirely  of  the 
use  of  the  balance  for  any  valuable  purpose. 
These  side  pieces  that  the  four  tracks  would 
not  occupy  were  certainly  valuable  for  many 
purposes  at  the  time  of  the  filing  of  the  peti- 
tion. It  might  be  used  for  side  tracks  on 
which  to  make  up  trains  and  store  cars,  for 
freight  platforms,  for  a  p&Bseager  station  even, 
for  coal  sheds,  for  the  storage  of  lumber,  and 
the  handling  of  local  freight,  and  a  signal  tow- 
er. I  could  think  of  a  good  many  uses  to 
which  these  side  pieces  could  be  put,  if  I  had 
a  little  time,  in  connection  with  a  railway." 
On  this  testimony  counsel  for  apx)eUant  insist 
that  the  verdict  of  the  Jury  is  contrary  to  the 
evidence,  and  they  attempt  to  apply  to  the 
case  the  same  rule  for  the  ascertainment  of 
just  compensation  which  obtains  in  the  con- 
demnation of  individual  property— i.  e.  the 
market  value  of  the  property  taken.  We  have 
frequently  decided  that  no  such  measure  of 
compensation  can  be  applied  where,  as  here, 
a  municipality  seeks  to,  and  can  only  acquire 
the  right  to  a  Joint  use  with  the  railroad.  The 
reasons  for  applying  a  difTerent  rule  in  such 
cases  are  manifest,  and  have  been  stated  again 
and  again  in  the  decisions  of  this  court  See 
Peoria  &  P.  U.  Ry.  Co.  v.  PeOTia  &  F.  Ry.  Co., 
105  111.  110;  illlnois  Cent  K.  Co.  v.  City  of 
Chicago,  138  UL  453,  28  N.  E.  740;  Chicago  & 
N.  W.  Ey.  Ca  V.  Same,  140  111.  309,  29  N.  B. 
1109;  Illinois  Cent  B.  Co.  v.  Same,  141  lU. 
586,  30  N.  E.  1044;  Lake  Shore  &  M.  S.  Ry. 
Co.  V.  Same,  148  111.  509,  37  N.  B.  88;  Chicago, 
B.  &  Q.  R.  Co.  V.  Same,  149  111.  457,  87  N.  E. 
78.  In  Chicago  &  N.  W.  Ry.  Co.  v.  City  of 
Chicago,  140  IlL  314,  29  N.  B.  1109,  we  said: 
"The  city  did  not  propose  to  condemn  the  land 
of  the  lailioad  companies,  nor  to  prevent  the 
use  of  the  tracks  and  right  of  way  by  such 
companies.  It  merely  proposed  to  extend  a 
street  across  such  tracks  and  right  of  way. 
The  value  of  the  land  where  the  street  was  to 
cross  could  not,  therefore,  be  the  measiu-e  of 
Just  compensation  for  proi)erty  taken  in  the 
condemnation  proceeding;  nor  could  the  value 
or  the  use  of  the  property  for  railroad  pur- 
poses be  the  measure  of  such  compensation. 
So  far  as  the  takhig  of  the  strip  was  concei'n- 
ed,  the  measure  oC  the  compensation  would  be 
the  amount  of  decrease  in  the  value  of  the 
use  for  railroad  purposes  which  should  be  caus- 
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ed  by  the  use  for  the  purposes  of  a  street; 
such  use  for  the  purpose  of  a  street  being  sub- 
ject to  the  use  of  the  companies  for  railroad 
purposes.  We  cannot  discover  tbat  there  was 
any  testimony  to  Justify  any  more  than  a  Judg- 
ment for  nominal  damages,  so  far  as  the  taking 
of  property  is  concerned."  Nor  is  this  rule  in 
any  way  affected  by  the  fact  that  a  railroad 
company  may  own  the  fee  to  its  right  of  way. 
Chicago,  B.  &  Q.  R.  Co.  V.  City  of  Chicago, 
149  IlL  457,  37  N.  E.  78.  The  land  sought  to 
be  condemned  is  only  a  right  of  way,  by  what- 
ever title  held. 

But  an  attempt  is  made  to  draw  a  distinc- 
tion between  so  much  of  the  land  as  it  is  said 
will  be  needed  for  tracks— 53  feet— and  the 
47  remaining  feet  which,  it  is  assumed,  may 
be  used  for  other  than  railroad  purposes,. or 
put  upon  the  market  and  sold  for  any  legiti- 
mate business  purpose.  We  think  this  wwi- 
tention  is  fully  answered  by  what  is  said  in 
Chicago,  B.  &  Q.  R.  Co.  v.  City  of  Chicago, 
149  111.,  on  pages  461,  462,  37  N.  B.  78.  A 
railroad  company  can  only  acquire  so  much 
real  estate  for  right  of  way  as  is  reasonal>ly 
necessary  for  the  construction  and  operation 
of  its  road-  It  can  compel  the  owner  to  sur- 
render that  much  of  his  land,  but  no  morej 
It  can  acquire  necessary  right  of  way  by  pur- 
chase, if  it  can  agree  with  the  owner,  or, 
failing  to  agree  with  him,  it  can  take  it  by 
condemnation  under  the  eminent  domain 
laws.  Whether  obtained  by  voluntary  con- 
veyance or  condemnation.  It  is  held  for  rail- 
road purposes.  And  we  said  in  Chicago,  B. 
&  Q.  R.  Co.  V.  City  of  Chicago,  supra:  "A 
railroad  company  can  only  acquire  land, 
whether  by  voluntary  purchase  or  otherwise, 
for  railroad  purixises,  as  defined  in  Its  char- 
ter. It  does  not  hold  land,  as  does  the  ordin- 
ary owner,  with  the  right'  of  using  it  for 
any  purpose  to  which  it  may  tie  adapted, 
or  with  the  right  to  sell  it  at  tte  highest  price 
which  it  may  bring  in  the  market  Its  ca- 
pacity to  acquire  or  hold  lands  is  not  general, 
like  that  of  a  natural  person,  but  is  limited 
to  the  uses  of  the  railroad  business.  Being  a 
creature  of  law,  it  possesses  only  those  pow- 
ers which  are  conferred  upon  it  by  its  chap- 
ter, either  expressly  or  as  incidental  to  the 
objects  of  its  organization,"— citing  Railroad 
Co.  V.  Brownell,  24  N.  Y.  345;  Rumsey  v. 
Railroad  Co.,  114  N.  Y,  423,  21  N.  B.  1006; 
Railroad  Co,  v.  Aldridge,  135  N.  Y.  83»  82 
N.  E.  50.  A  railroad  company  cannot  obtain 
a  strip  of  land  100  feet  wide  under  a  charter 
allowing  it  to  acquire  that  much  for  right 
of  way,  and  then  convert  a  part  of  it  to  other 
than  railroad  purposes,  or  sell  it  as  private 
property.  To  permit  it  to  do  so  would  be  to 
allow  private  property  to  be  indirectly  taken 
for  private  use. 

It  may  be  that  naiev  the  third  clause  of 
section  19,  c.  114,  Rev.  St  (2  Starr  &  O.  Ann. 
St.  p.  1913),  which  gives  railroad  companies 
the  power  "to  purchase,  hold  and  use,  al.1 
such  real  estate  and  other  property  as  may 
be  necessary  for  the  construction  and  use  of 
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Its  raUway  •  •  •  and  to  convey  the  same 
when  no  longer  required  for  the  nae  of  said 
railway,"  land  acquired  by  yoluntary  pur- 
chase, for  right  of  way,  no  longer  required 
for  that  porpoee,  may  be  sold  and  conveyed 
(or  general  bnsinesa  purposes;  but.  If  It  can, 
no  snch  proof  was  made  or  offered  In  this 
case  as  would  Justify  an  estimate  of  com- 
pensatlcm  on  that  basis.  It  was  not  pre- 
tended on  the  trial  that  the  defendant  had 
ceased  to  use  the  47  feet  as  right  of  way,  or 
that  it  intended  to  do  so.  All  that  was 
shown,  or  attempted  to  be  shown,  was  that 
the  number  of  main  tracks  which  the  com- 
pany would  need,  laid  In  a  particular  manner, 
would  not  occupy  the  whole  100  feet  of  right 
of  way.  It  will  not  be  seriously  contended 
that  the  company  may  not  lay  other  tracks 
than  those  which  are  now  considered  neces- 
sary, or  that  it  may  not  lay  the  additional 
tracks  which  It  Is  admitted  It  will  need  upon 
the  100  feet  when  It  pleases.  That  is  to  say, 
BOtwlthstanding  this  judgment  of  condemnar 
tlon,  it  can  at  any  time  In  the  future  place  as 
many  tracks  upon  the  47  feet  mentioned  as 
it  deems  proper  In  the  operation  and  manage- 
ment of  Its  road,  and  use  the  whole  of  Its 
right  of  way  as  it  chooses,  ciMisistent  with 
the  right  of  the  public  to  use  the  street  when 
opened  across  It  If  the  city  had  been  re- 
quired to  pay  the  large  sums  claimed,  the 
company  would  still  have  owned,  and  had  the 
right  to  use,  the  right  of  way,  whether  ooco- 
pied  by  tracks  or  not,  subject  only  to  the 
Joint  use  by  the  public.  Railroad  companies 
need,  and  have  the  undoubted  right,  to  tise 
right  of  way  for  other  railroad  pnrxMsea  than 
laying  tracks.  In  no  view  of  the  case  can  It 
be  said  that  appellant  was  entitled  under  the 
evidence  to  more  than  nominal  compensation. 
As  we  said  in  Peoria  &  P.  U.  By.  Co.  T. 
Peoria  &  V.  By.  Co.,  supra:  In  sudi  cases 
"nothing  should  be  allowed  for  imaginary  or 
speculative  damages,  or  such  remote  inap- 
preciable damages  as  the  Imagination  may 
conjure  up,  and  which  may  or  may  not  oc- 
cur in  the  future."  Jones  v.  Bailroad  Co., 
68  IlL  380;  Peoria  &  P.  U.  By.  Co.  v.  Peoria 
&  P.  By.  Co.,  supra.  "Possible  or  imaginary 
uses  are  to  be  exduded,  nor  can  the  owner  show 
the  probable  future  use  of  the  property."  Chi- 
cago, B.  &  Q.  B.  Co.  V.  City  of  Chicago,  supra; 
Pierces  B.  B.  217 ;  Lewis,  Em.  I>om.  480.  Wheth- 
er appellant  will  cease  to  use  47  feet  or  any 
other  portion  of  Its  right  of  way  as  necessary 
for  the  operation  of  Itsrallroad, whether  It  will 
desire  to  use  it  for  placing  structures  upon  It 
for  use  in  connection  with  the  (deration  of  Its 
road,  whether  It  will  ever  place  side  tracks 
opon  It  on  which  to  make  up  trains  and  store 
cars,  place  freight  platforms,  passenger  sta- 
tions, coal  sheds,  or  for  any  other  purpose 
than  that  for  which  it  Is  now  used,  is,  under 
the  evidence  In  this  case,  purely  speculative. 
Such  uses  are  only  possible,  and  furnish  no 
grounds  upon  which  to  base  an  estimate  of 
Just  compensation.  Without  reference  to  the 
foregoing  authorities  in  support  of  this  propo- 


sition, it  seems  so  dear  upon  principle  that  it 
cannot  be  seriously  questioned.  What  would  be 
the  measure  of  damages  If  a  eonrt  should  at- 
tempt to  allow  a  railroad  company  for  sodi  fu- 
tureusesof  itsrightof  wayasitmlgbt  possibly 
at  some  time  In  the  future  desire  to  tt-ppto- 
prlate  It  to?  Certainly  it  could  not  be  the 
market  value  of  the  land,  because,  as  before 
said,  the  railroad,  notwithstanding  the  con- 
denmation,  continues  to  own  It  with  the  right 
to  use  It  Conceding  that  the  vacant  right 
of  way  is  suitable  tot  a  passenger  station, 
and  that  the  company  may  possibly  soipe 
time  want  to  use  It  (or  that  purpose,  any 
attempt  to  estimate  compenaatlm  for  the  ktas 
of  that  right  must  be  the  merest  guess  or 
speculation.  Just  compensation  "Is  the  loss 
sustained  In  dollars  and  cents,  and  the  k>ss 
must  be  shown,  together  with  Its  amount; 
not  necessarily  with  precision  and  accuracy, 
but  approximately;  and.  If  damage  is  shown, 
but  the  amount  Is  not  approximately  proved, 
there  can  be  no  more  than  nominal  damages 
allowed."  Peoria  &  P.  U.  By.  Co.  v.  Peoria 
&  F.  By.  Co.,  supra.  What  has  been  said  dis- 
closes all  the  substantial  questions  raised  on 
this  record. 

Upon  the  evidence  the  verdict  of  the  Jury 
was  the  only  one  whidi  could  have  been 
pr(^)erly  returned  under  the  law  applicable 
to  the  case.  Therefore,  even  though  the  In- 
structions given  do  not  accurately  state  the 
law  (as  some  of  those  given  at  the  instance 
of  appellant  certainly  do  not)  the  error  must 
be  treated  as  harmless.  We  are  clearly  of 
the  opinion  that  no  reason  for  a  reversal  of 
the  Judgment  below  Is  shown,  and  it  will 
accordingly  be  affirmed.     Affirmed. 


(1S7  lU.  8») 

CHICAGO  &  N.  W.  B.  CO.  v.  TOWN  OF 
CICBBO.i 

(Supreme  C!oart  of  Illinois.     April  1,  1895.) 

Appeal  from  superior  court.  Cook  countj; 
Jonas  Hutchinson,  Judge. 

Petition  for  condemnation  by  the  town  of 
Cicero  against  the  Chicago  &  Northwestern 
Bailway  Company.  There  was  judgment  of 
condemnation,  followed  by  an  order  for  pos- 
session. From  this  order,  defendant  appeals. 
Affirmed. 

L.  W.  Bowers  and  A.  W.  Pulver,  (or  appel- 
lant    F.  Q.  Ball,  for  appellee. 

PEB  CtJBIAM.  This  is  an  appeal  by  the 
Chicago  &  Northwestern  Baiiway  (yompany 
from  an  order  of  the  superior  coart  of  Cook 
county,  authorizing  appelleCj  the  town  of  Cicero, 
to  take  immediate  possession  of  the  strip  of 
land,  66x100  feet,  which  was  condemned  by  the 
judgment  of  said  court  in  said  cause  on  the  pe- 
tition of  appellee  for  the  purpose  of  a  croasios 
of  West  Fifty-Third  street  over  the  tracks  and 
right  of  way  of  the  appellant  company;  ap- 
pellant having,  before  the  entry  of  said  order, 
prosecuted  its  appeal  to  this  court  from  the 
judgment  of  condemnation.  Inasmuch  as  that 
judgment  has  been  affirmed  by  this  court  (41 
N.  E.  640),  this  order  will  also  be  affirmed. 
Order  affirmed. 

1  Behearing  denied  October  16, 1896. 
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GAI/T  T.  CHICAGO  &  N.  W.  RT.  CO.i 

(Supreme  Conrt  of  Illiuois.     May  15,  1895.)  * 

Emihbiit  Domaik  —  RAII.ROAO  CoMPARiu— Tubs- 
pass — Stkbbts. 

1.  The  owner  of  land  facing  on  a  street, 
which  street  has  been  openly  and  exclnsively  in 
the  possession  of  a  railroad  company  all  the 
time  he  owned  said  land,  and  for  many  years 
before  he  bought  it,  has  no  right  of  action 
against  the  railroad  company  for  trespass,  since 
the  alleged  trespass  occurred  before  he  bought 
and  it  is  presumed  that  the  price  of  the  land 
was  adjusted  with  reference  to  the  proximity 
'fit  the  railroad. 

2.  Where  the  company  first  fenced  in  the 
entire  street,  and  maintained  a  single  trade 
there<m,  the  construction  of  a  second  track 
within  the  limits  so  fenced  in  does  not  consti- 
tute a  new  or  distinct  act  of  trespass. 

Magrnder,  J.,  dissenting. 

Appeal  from  circuit  court,  Whiteside  coun- 
ty; John  D.  Orabtree,  Judge. 

Action  of  trespass  by  Thomas  A.  Oalt 
against  the  Chicago  &  NorthTrestem  Railway 
Company.  Defoidant  obtained  judgment 
Plaintiff  appeala   Affirmed. 

This  was  an  action  of  treniass  quare 
clausum  freglt,  by  appellant  against  appel- 
lee^ in  the  circuit  court  of  Whiteside  coun- 
ty, to  recover  damages  alleged  to  arise  by 
reason  of  the  entry  upon,  and  construction  of 
appellee's  railroad  In,  the  street  along  and  in 
front  of  appellant's  land;  the  declaration, 
which  contained  but  one  count,  alleging  "that 
the  defendant  on  May  1,  1880,  at,"  etc, 
"and  on  divers  other  times  between  that  day 
and  the  conunencement  of  this  suit,  with 
force  and  arms,"  etc.,  "broke  and  entered  the 
close  of  the  plaintiff,  situated  in  the  city  of 
Sterling,  in  the  county  of  Whiteside;  that 
is  to  say,  a  c»taln  close,  being  all  of  the  north- 
cast  fractional  quarter  north  of  Rock  river,  of 
section  28,  and  the  southeast  quarter  ot  sec- 
tion 21,  and  the  southwest  quarter  of  section 
22,  in  township  21,  range  7,  in  said  county, 
lying  south  of  a  continuous  and  most  direct 
line  drawn  on  and  across  all  of  said  premises, 
on  the  south  line  of  the  most  southerly  row  of 
blocks  thereon.  In  the  city  of  Sterling,"  etc. 
Pleas  of  (1)  not  guilty;  (2)  libemm  tene- 
mentum;  (3)  license  from  the  plaintiff;  (4) 
statute  of  limitations  of  Ave  years;  and  (5) 
license  from  grantors  of  plaintiff,— were  set 
up  in  defense  of  the  action.  Replications: 
(1)  Similiter  to  first  plea.  (2)  The  several 
pleas  of— First,  llberum  tenementnm;  second, 
of  license  from  the  plaintiff;  third,  the  stat- 
ute of  limitations;  and,  fourth,  of  license 
from  plaintiff's  grantors,— were  specially  trav- 
ersed. And  (3)  a  siieciflc  denial  that  the 
grantor  of  plaintiff  was  the  owner,  or  had 
power  to  grant  such  license.  A  jury  was 
waived,  tlie  case  submitted  to  the  court,  and 
a  finding  and  judgment  entered  for  the  de- 
fendant. Motion  for  a  new  trial  was  over- 
ruled, and  the  plaintiff  prosecutes  an  appeal 

1  Reported  by  Louis  Boisot,  Jr.,  Esq.,  of  the 
Chicago  bar. 
'Rehearing  denied  October  16,  1896. 


tb  this  court    Other  necenary  'fkcts-  wtti  b<$ 
found  in  the  (pinion. 

J.   O.   Mann  ban,   for  appellant    William 
Barge,  for  app^lee. 

PHILLIPS,  J.  (after  stating  the  facts). 
The  land  or  close  In  question,  of  which  ap- 
pellant became  the  owner  on  January  10, 
1883,  and  has  since  been  in  possession.  Is 
bonnded  on  the  north  by  Front  street,  one 
of  the  streets  of  the  city  of  Sterling,  on  the 
south  by  Rock  ilver,  and  on  the  east  and 
west,  respectlTdy,  by  certain  other  streets 
in  said  city.  The  right  of  way  of  the  rail- 
road, to  the  width  of  100  feet,  extends  along 
the  entire  front  of  appellant's  land,  practical- 
ly occupying  the  whole  street,  which,  at  that 
place,  appears  to  have  been  originally  100 
feet  wide.  It  appears  that  the  Galena  & 
Chicago  Union  Railway  occupied  Front 
street  in  1851-66,  opposite  and  In  front  of  the 
land,  made  excavations  for  Its  roadbed,  and 
constructed  a  single  track  along  the  center 
line  of  said  street,  and  continuously  used  the 
same  for  operating  its  toad,  until  1864,  when 
It  became  consolidated  with  appellee,  the  Chi- 
cago &  Northwestern  Railway  Company, 
which  latter  company  has  ever  since  used  said 
track  and  rlj^t  of  way.  m  1889,— some  two 
years  before  the  bringing  of  this  suit,— appellee 
laid  another  track,  parallel  with  the  one  al- 
ready on  said  street,  making  necessary  excava- 
tions, etc,  and  has  since  used  the  same  for  rail- 
road purposes.  It  seems  that  switches  and 
side  tracks  have  also,  during  Its  occupation  by 
the  railroad  company,  been  placed  upon  the 
street  The  predecessor  of  appellee  used  the 
track  thereon  as  early  as  the  fall  of  1856,  and 
very  soon  thereafter  that  portion  of  Front 
street,  or  land  to  the  width  of  100  feet,  60  feet 
on  each  side  of  the  center  of  the  track,  was  In- 
dosed  by  the  railroad  company  witii  a  fence, 
except  at  places  on  the  south  side,  where  the 
river  rendered  a  fence  Impracticable  or  unnec- 
essary. It  Is  reasonably  certain,  from  the  evi- 
dence, that  the  railroad  company  was  In  ac- 
tual possession  of  the  entire  street  opposite  the 
land  now  owned  by  the  plaintiff,  as  early  as 
1854,  and  the  same  has  been  continuously  used 
for  railroad  purposes  eva  since,  without  ques- 
tion or  objection  by  abutting  owners,  the  city 
of  Sterling,  or  the  public,  until  the  institution 
of  this  suit  The  city  of  Sterling  was  first  In- 
corporated In  1865,  although  that  village  was 
laid  out  and  platted  as  Chatham  as  early  as' 
1839,  and  Front  street  (then  River  street)  and 
others  opened  and  dedicated  to  the  public  use, 
and  have  ever  since  been  hdd  and  treated  as 
public  highways  of  the  municipality.  No  ex- 
press license  or  grant  from  the  local  municipal 
authorities  for  the  location  and  construction  of 
the  ralhroad  In  tiie  street,  or  permitting  the 
railway  company  to  appropriate  the  same  for  a 
right  of  way,  was  shown  or  appears  to  have 
been  given.  It  Is  not  pretended  that  any  com- 
pensation was  made  by  the  railway  company 
to  the  owner  of  the  land  for  the  damagea  that 
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would  ensae  by  reaeon  of  Its  appropriation  of 
the  street  for  railway  purposes,  or  wbich  would 
be  occasioned  by  the  operation  of  the  road.  In 
fact,  the  condition  of  the  law  was  such  at  that 
time  that  damages  sustained  by  the  abutting 
owner  because  of  the  construction  and  opera- 
tion of  a  railroad  in  the  street  were  not  recor- 
dable, except  In  cases  of  direct  or  actual  phys- 
ical injury  to  the  land  itself,  so  that  its  appro- 
priate use  and  enjoyment  by  the  owner  waa 
materially  interrupted,  and  its  value  substan- 
tially impaired.  Rigney  v.  City  of  Chicago, 
102  111.  64.  And  not  until  the  adoption  of  the 
constitution  of  1870  was  redress  afforded  the 
abutting  landowner  for  damages  of  the  char- 
acter here  sought  to  be  recovered,  to  land  not 
takea  Under  the  provision  of  the  present 
constitution,  damages  ensuing  by  reason  of  the 
construction  and  operation  of  a  railroad  along 
and  upon  a  street,  which  impair^  the  right  of 
use  and  enjoyment  of  adjacent  property,  may 
be  compensated  for  and  recovered  in  an  action 
on  the  case  by  the  owner.  Rigney  v.  City  of 
Chicago,  supra;  Railroad  Co.  v.  Ayers,  106  lU. 
511;  Culbertson  &  Blair  Packing  &  ProvIsicMi 
Co.  V.  aty  of  Chicago,  HI  lU.  651;  City  of 
Chicago  V.  McDonough,  112  111.  85.  This  doc- 
trine has  no  special  application,  however,  in 
the  present  case.  The  plaintiff  brought  tres- 
pass quare  clausum  fregit  to  recover  damages 
to  his  land  by  reason  of  the  alleged  unauthor- 
ized invasion  and  use  by  the  defendant  of  the 
abutting  and  contiguous  street.  Counsel  for 
appellant  claims  that  the  pwtlon  of  said  prem- 
ises which  is  In  the  exclusive  possession  of 
plaintiff  was  not  Invaded  by  the  defendant, 
and  that  the  part  actually  Invaded  (i.  e.  the 
public  street)  was  in  possession  of  the  public, 
and  only  subordinately  In  the  possession  of  the 
plaintiff;  that  is,  he  has  such  possession  as  the 
law  recognizes  as  being  In  an  owner  under  the 
circumstances, — such  possession  as  is  not  in- 
consistent with  the  public  easement. 

The  imi)ortant  question  first  presented,  and 
naturally  arising  upon  this  record,  Is  whether 
the  action,  for  the  purposes  for  which  It  was 
brought,  may  be  legally  maintained.  We  are 
cited  to  no  case— nor,  indeed,  do  we  think 
any  can  be  found— where  this  action  of  tres- 
pass has  been  invoked  and  sanctioned  for 
the  recovery  of  damages  of  the  character  here 
claimed.  It  is  conceded  that.  In  respect  of 
the  premises  In  the  exclusive  possession  of 
the  plaintiff,  there  was  no  invasion  or  break- 
ing of  the  close,  unless  the  alleged  unauthor- 
ized entry  upon  the  street  abutting,  by  the 
railroad  company,  can  be  construed  to 
amount  to  such  breaking.  The  plaintiff,  It 
may  be  said,  was  not  In  the  actual  posses- 
sion of  the  close;  yet,  being  the  owner  of  the 
paper  title,  he  was,  as  against  a  wrongdoer, 
or  third  parties  not  In  actual  adverse  occu- 
pancy, In  the  constructive  possession,  wnlch 
is  uniformly  held  to  be  suflElcient,  in  such 
cases,  to  enable  the  owner  to  maintain  the 
action.  2  Greenl.  Ev.  S  614,  note  A.  It  Is  not 
pretended  that  the  plaintiff  was  the  owner 
or  in  possession  of  the  premises  at  the  time 


of  the  original  entry  upon  and  appropriatloo 
of  the  street  by  the  railroad  company.  And 
his  possession  can  have  relation  only  to  the 
time  when  he  became  owner,  and  to  Injuries 
to  his  possession  occurring  thereafter,  un- 
less, as  appears  to  be  supposed,  by  reason  of 
the  acquisition  of  title,  he  also  acceded  to  the 
right,  if  any,  to  complain  for  Injuries  to  the 
close  occasioned  by  the  unauthorized  original 
entry  of  the  railroad  company  upon  the  street 
while  the  grantor  of  plaintiff  was  ownw  and 
In  possession.  In  other  words,  this  case  is 
predicated  upon  the  theory  that  In  respect  of 
damage  to  the  possession,  ensuing  by  reason 
of  the  alleged  trespass,  the  plaintiff  has  the 
right  to  maintain  quare  clausum  fregit  for 
Injuries  to  the  close  prior  to  his  acquisition 
of  title  or  possession.  It  Is  practically  un- 
disputed that  the  railroad  company  entered 
upon  and  constructed  Its  road  In  Front 
street,  then  known  as  "River  Street,"  In  the 
years  1854-55,  and  that  the  plaintiff  never 
had  or  claimed  possession  or  ownership  of 
any  part  of  the  abutting  premises  until  Janu- 
ary 10,  1888,  when  the  land  was  conveyed  to 
him  by  deed.  The  act  of  trespass,  or  break- 
ing of  the  close,  was  therefore  committed.  If 
at  all,  long  before  the  plaintiff  became  the 
owner  of  the  premises,  and  while  his  grantor 
was  in  possession  as  owner.  The  action  of 
trespass  quare  clausum  fregit,  and  the  prin- 
ciples which  govern  it,  are  well  established, 
and  generally  understood.  Possession  by  the 
plaintiff,  either  actual  or  constructive.  Is  in- 
dispensable. The  foundation  of  the  right  to 
bring  the  action  Is  the  Invasion  or  disturb- 
ance of  the  plaintiff's  possession.  It  matters 
not  that  one  be  not  the  owner  of  the  para- 
mount or  other  paper  title;  for,  as  against  a 
stranger  or  wrongdoer  having  no  right  of 
possession  in  himself,  nor  authority  from  the 
lawful  owner,  mere  proof  of  possession  by 
the  plaintiff  will  suflSce  to  support  the  action. 
2  Greenl.  Bv.  8  618.  In  Cook  v.  Foster,  2  Gil- 
man,  652,  this  court,  in  defining  the  action, 
among  other  things,  said:  "The  basis  of  the 
action  Is  an  Injury  to  the  possession.  No  per- 
son is  entitled  to  recover  damages  for  the  In- 
jury, but  the  one  who  has  the  actual  •  •  • 
or  constructive  possession  of  the  land.  A 
party  having  the  actual  and  lawful  possession 
may  maintain  the  action.  The  real  owner, 
where  there  Is  no  adverse  possession,  can 
maintain  the  action,  on  the  principle  that  the 
possession,  in  such  case,  follows  the  owner- 
ship. When  there  Is  an  adverse  possession, 
the  owner  Is  not  allowed  to  bring  this  kind 
of  an  action."  And  the  elementary  princi- 
ples here  stated  have  found  expression  In 
very  many  subsequent  cases  In  this  court, 
among  which  see  Halligan  v.  Railroad  Co., 
15  ni.  558;  Dean  v.  Comstock,  32  IlL  173; 
Winkler  v.  Melster,  40  111.  349;  Barber  v. 
School  Trustees,  51  III  396;  McCormIck  v. 
Huse,  66  111.  315;  Ft  Dearborn  Lodge  v. 
Klein,  115  111.  177,  8  N.  E.  272.  According  to 
Blackstone,  possession  was.  In  the  eyes  of 
the    law.   esteemed  sacred  and  Invl<dable^ 
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wbetber  the  land  be  set  apart  and  Inclosed 
by  a  material  and  visible  boundary,  as  a 
fence,  or  by  an  Ideal,  invisible  one,  existing 
only  in  contemplation  of  law.  In  eltber  case, 
every  nnautborlzed  entry  upon  the  soil  of  an- 
other, or  unwarrantable  Invasion  of  his 
peaceable  possession,  with  force,  however 
Blight,  was  a  breaking  of  the  dose,  from 
which  the  common  law  regarded  some  dam- 
age to  necessarily  ensue;  and  whatever  loss 
or  injury  the  plaintiff  suffered,  special  or 
otherwise,  his  damages  by  reason  thereof 
were  recoverable  under  this  form  of  action. 
3  BL  Ciomm.  209.  It  is  unnecessary  to  dwell 
upourthis  branch  of  the  inquiry.  That  the 
action  must  be  brought  by  the  party  whose 
possession  has  be^n  disturbed  or  Invaded  Is 
too  rudimental  and  familiar  to  warrant  fur- 
ther discussion. 

It  is  exceedingly  difficult  to  conceive  bow, 
on  principle,  trespass  quare  clausum  fregit 
can  be  maintained  by  an  abutting  owner, 
where,  as  here,  the  alleged  entry  was  upon  a 
public  street,  regularly  platted,  laid  out,  and 
dedicated  to  public  use.  As  before  said,  the 
street  in  question,  then  known  as  "River 
Street,"  was  platted  as  one  of  the  streets  of 
the  village  of  Chatham  In  October,  1837, 
which  plat  was  subsequently  recwded  In  Feb- 
ruary, 1839.  The  vlUage  of  Chatham  was 
afterwards  replatted  as  the  city  of  Sterling, 
the  plat  duly  recorded,  and  the  street  In 
question  shown  thereon  as  on  the  old  plat 
of  Chatham,  except  that  its  name  had  been 
changed  to  that  of  "Front  Street";  and  so 
It  was  at  the  time  the  city  of  Sterling  was 
incorporated,  in  1855,  and  has  ever  since 
been  treated  as  one  of  the  streets  of  that 
city.  The  making  and  recording  of  the  plat 
was  a  statutory  dedication  of  the  street  to 
the  public  use.  The  fee  did  not  remain  in 
the  adjacent  proprietors,  but  became  at  once 
vested  in  the  municipality  (City  of  Qnlncy 
V.  Jones,  76  111.  242;  Zinc  Co.  v.  City  of  La 
Salle,  117  IlL  411,  2  N.  E.  406,  and  8  N.  E. 
81;  May  wood  Co.  v.  Village  of  Maywood, 
118  111.  61,  6  N.  E.  866),  and  the  possession 
and  right  of  use  of  the  street  were  In  the 
public.  This  being  so,  it  became  manifest 
that  the  entry  upon  and  the  occupation  }f  a 
street  by  the  railroad  company  did  not  con- 
stitute a  breaking  of  the  close  which  plain- 
tiff subsequently  acquired.  And  the  case  of 
Railway  Co.  v.  Hartley,  67  111.  439,  and  oth- 
er like  cases,  where  the  dedication  was  one 
only  at  common  law,  the  fee  in  the  street 
remaining  in  the  abutting  proprietors,  can 
have  no  application.  It  Is  a  misapprehen- 
sion of  counsel  to  suppose  that  the  street 
was  "subordlnately"  in  the  plaintiff's  pos- 
session. 

But  In  any  event,  whether  the  fee  in  the 
street  was  in  the  municipality,  or  In  the  abut- 
ting proprietor,  as  contended,  the  injury  was 
one  to  be  complained  of  by  the  person  who 
at  the  time  was  in  possession;  and  he  was  the 
party,  if  any  one,  who  became  entitled  to  re- 
cover the  damages,  once  for  all,  occasioned 


by  the  alleged  trespass,  if  any  was  committed 
by  the  railroad  company.  The  entry  upon 
and  the  occupation  of  the  street  by  the  rail- 
road were  permanent  In  character.  And  ap- 
pellant, when  he  purchased,  took  the  land 
with  the  street  in  front  of  it  thv&i  occupied 
and  used,  and  presumably  had  the  benefit  of 
the  consequent  depreciation  In  the  price  of  the 
land  he  bought,  if  It  was  depreciated  by  such 
use  of  the  street.  Insurance  Ca  v.  Heiss,  141 
m.  35,  31  N.  B.  138;  Loeb's  Case,  118  111. 
203,  8  N.  E.  460.  That  the  cause  of  action 
for  the  trespass  is  not  transferable  with  the 
land,  and  does  not  inure  to  the  benefit  of  the 
grantee,  even  If  assigned  In  writing,  has  been 
held  by  this  court  in  a  number  of  well-consid- 
ered cases.  In  BaihxMd  Co.  v.  Maher,  91  111. 
312,  an  action  of  trespass  was  brought  by  the 
grantee  to  irecover  damages  to  certain  dock 
property.  The  injury— occasioned  by  the 
erection  of  a  bridge  pier  In  the  riveiv— was 
committed  while  the  property  was  owned  by 
the  grantor.  And  it  was  contended  there,  as 
it  is  here,  that  the  injury  was  a  continuing 
one,  for  which  the  grantee  might  recover  dam- 
ages accruing  since  she  became  owner.  On 
the  other  hand,  it  was  Insisted  that  the  in- 
Jury  was  permanent,  depreciating  the  price 
of  the  land,  and  that  for  all  damages,  past 
and  future,  the  grantor  may  have  sued  and 
recovered;  that  the  trespass  was  on  the 
grantor's  land,  and  the  damage,  if  any,  was 
sustained  by  him;  and  that  he  could  not  and 
did  not  assign  his  cause  of  action  to  the  gran- 
tee by  the  conveyance  of  the  land.  The  court 
there  said:  "We  are  not  aware  that  any 
court  has  ever  held  that  a  mere  trespass  to 
land,  giving  a  right  of  action,  can  be  assigned 
by  an  Instrument  in  writing  for  the  purpose, 
or  by  conveying  the  land.  Such  a  right  of 
action  is  not  appurtenant  to  the  land,  nor 
does  it,  like  a  covenant  for  title,  inhere  to  or 
run  with  the  land.  It,  when  accrued,  is  a 
personal  right,  and  is  not  transferable.  It 
then  follows  that  appellee  did  not  acquire  the 
right  of  action  which  accrued  to  her  husband 
by  the  construction  of  this  protection  to  the 
bridge.  The  action  for  that  wrong  was  vest- 
ed in  him,  and  she  can  recover  nothing  on  ac- 
count of  a  placing  of  the  obstruction  in  front 
of  the  dock."  And  this  doctrine  was  held  to 
apply,  and  defeat  recovery  by  the  grantee  of 
damages  sustained  by  the  continuance  of  the 
obstruction  after  she  became  owner.  The 
right  of  recovery  for  all  damages  was  in  her 
husband,  and  not  susceptible  of  assignment  to 
her. 

It  would  seem  to  follow,  as  a  necessary  corol- 
lary, that  If,  as  we  have  seen,  the  right  of  ac- 
tion In  the  grantor  to  bring  trespass  or  trespass 
on  the  case  for  such  damages  Is  not  transferable 
to,  and  cannot  be  maintained  by,  bis  grantee, 
even  where  expressly  assigned  to  him,  a  for- 
tiori, he  would  not  be  entitled  to  bring  tres- 
pass quare  clausum  fregit.  Trespass  on  the 
case  Is  maintainable  to  recover  damages  oc- 
casioned by  an  act  committed  without  force, 
actual  or  implied,  or,  having  been  the  result 
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or  force,  where  the  injury  was  not  Immedi- 
ate, but  consequential,  or  the  matter  affected 
not  tangible  (1  Chit  PI.  132);  while  the  ac- 
tion of  trespass  quare  clausum  fregit  neces- 
sarily involves  and  implies  direct  force,  and 
is  brought  to  recover  damages  thus  occasion- 
ed by  reason  of  the  wrongful  Invasion  and 
disturbance  of  the  possession  of  the  person 
at  the  time  in  the  enjoyment  of  tlie  close. 
Ordinarily,  this  action  is  maintainable  by  the 
person  who  is  owner  of,  or  had  property  In, 
the  soil,  or  is  in  actual  possession  by  entry. 
The  right  of  action  is  personal  to  the  indi- 
vidual whose  possession  has  been  wrongfully 
Invaded  or  disturbed,  and  no  authority  is 
shown  which  holds  that  this  right  of  action 
can  be  transferred  by  conveying  the  land,  or 
by  an  instrument  of  writing  executed  between 
the  parties  for  that  purpose.  So,  in  Railroad 
Go.  V.  Loeb,  118  111.  203,  8  N.  B.  490,  which 
was  an  action  on  the  case,  brought  by  appel- 
lee, grantee  of  certain  lots  in  Chicago,  to  re- 
cover damages  by  reason  of  cinders,  ashes, 
smoke^  etc.,  thrown  upon  the  premises  by  the 
operation  of  appellant's  road  along  and  upon 
the  adjacent  street,  ooimsel  for  the  defendant 
submitted  at  the  trial,  as  a  proposition  of 
law  to  be  hdd  by  the  court,  that  the  plaintiff, 
having  purchased  the  property  after  the  rail- 
road was  built  and  in  operation,  was  not  en- 
titled to  maintain  the  suit,  for  the  reason 
that  the  entire  cause  of  action  (<x  which  he 
was  suing  was  in  his  grantor,  and  that  it 
made  so  difference  whether  his  grantor  had 
sued  for  the  same,  or  not  This  court,  after 
an  extended  discussion,  stated,  in  conclusion, 
"that,  as  the  former  owner  could  have  sued  and 
recovered  for  the  depreciation  in  the  value  of 
the  property  caused  by  the  railroad,  the  right 
of  action  was  In  him  for  a  recovery  of  all 
damages  that  were  or  might  be  caused  by  the 
operation  of  the  railroad,  and  that  there  is 
no  right  of  recovery  in  his  alienee,  the  appel- 
lee." The  court  below  rejected  the  proposi- 
tion offered,  and  this  was  held  to  be  error. 
For  that  reason  the  Judgment  was  reversed. 
Among  other  cases  wherein  this  doctrine  has 
found  express  approval  may  be  cited  Railway 
Co.  V.  McDougall,  118  lU.  229,  8  N.  E.  678; 
Railway  Co.  v.  Morgan,  72  m.  155;  Railway 
Co.  V.  Wachter,  123  lU.  440,  15  N.  E.  279;  In- 
surance Co.  V.  Helss,  supra.  As  observed  in 
the  Wachter  Case,  this  principle  can  have  no 
application  where  redress  is  sought  for  In- 
juries arising  from  negligence  of  construction, 
or  for  the  careless  and  willful  m^ntenance  or 
opei'ation,  of  the  road,  whereby  damd.ge  is  oc- 
casioned to  adjacent  property.  In  all  such  cases 
the  owner  may  unquestionably  maintain  his 
action;  and  the  Wachter  Case,  supra,  serves 
as  an  appropriate  example  of  that  class  of 
cases,  and  sharply  defines  the  distinction  be- 
tween It  and  the  class  of  cases  within  which 
the  present  case  falls.  In  the  latter  class,  all 
special  damages— present  and  prospective— to 
the  owner  of  the  land,  which  are  occasioned, 
or  which  may  be  reasonably  anticipated  to  re- 
sult, from  the  proper  coustruction,  mainte^ 


nance,  and  operation  of  a  railroad.  In  compli- 
ance with  the  laws  of  this  state,  "oHistttate, 
as  to  such  landowner,  one  dngle,  indivisi- 
ble cause  of  action,  which  may  be  enforced 
under  the  eminent  domain  act,  at  any  other 
appropriate  form  of  action."  Wachtar's  Case, 
supra.  But  aside  from  the  consideration  that 
the  right  of  action  for  trespass  to  land  is  not 
susceptible  of  assignment  so  a«  to  enable  the 
assignee  or  grantee  to  enforce  the  same,  the 
decisions  of  this  court  recognize  and  adhere 
to  the  doctrine,  also,  that  in  cases  of  this 
character,  where  the  structure  is  permanent, 
and  the  Injury  therefore  continuing,  a  recov- 
ery may  be  had  once  for  all,  by  the  owner,  of 
all  damages  thereby  occasioned,  and  if  he 
sells  or  conveys  the  land  to  another  the  latter 
takes  it  with  Its  surroundings,  and  at  the  de- 
creased price.  The  grantee,  In  resx>ect  of  the 
damages  caused  by  the  railroad,  having  been 
compensated  in  the  reduced  price  at  which 
be  tx>ught  the  land,  on  account  of  the  perma- 
ment  location  and  proximity  of  the  railroad 
in  relation  to  it,  would  be  receiving  pay  for 
hia  damages  a  second  time.  If  his  present 
claim  be  allowed.  Railway  Co.  v.  Morgan, 
72  IlL  155;  Railroad  Co.  v.  Loeb,  supra. 

In  the  case  at  bar,  appellant  became  the 
owner  of  the  land  long  after  the  street  in 
front  of  It  had  been  entered  upon,  occupieti 
for  i-ailway  purposes,  and  inclosed  as  a  right 
of  way,  with  a  fence,  by  the  railroad  com- 
pany. The  breaking  of  the  close.  If  any  was 
thereby  committed,  was  an  Injury,  not  to  the 
possession  of  appellant  but  to  that  of  his 
grantor,  who  was  then  the  owner.  Sucli 
grantor  seeing  fit  not  to  complain  of  any  tres- 
pass by  the  railroad,  we  are  unable  to  per- 
ceive any  legal  principle  which  renders  appel- 
lant competent  to  do  so  In  his  stead.  Ap- 
pellant bought  the  premises  with  the  street 
along  and  in  front  of  them  occupied  and  in 
vise  by  the  railroad  company  as  its  right  of 
way,  and,  by  reason  of  the  depreciation  in  the 
value  of  the  land  presumed  to  have  been 
thereby  occasioned,  had  the  advantage  of  the 
decreased  price.  Presumably,  at  least,  the 
damages,  as  to  him,  have  been  once  paid,  and 
to  allow  him  to  maintain  this  or  any  other 
action  for  the  same  cause  would  be  to  pay 
him  such  damages  twice.  The  right  of  ac- 
tion, If  any  existed,  was  in  the  owner.  Imme- 
diately upon  the  commission  of  the  Injury, 
or  constractlon  of  the  road,  to  recover  all 
damages,- past,  present,  and  future.  Loeb's 
Case,  supra.  But  such  owner  was  silent,  and 
the  railroad  company  had  the  open,  exclu- 
sive, visible,  notorious  possession  and  use  of 
the  street,  without  interruption,  as  its  right 
of  way,  for  all  purposes  connected  with  the 
operation  of  the  road,  for  practically  40 
years. 

While  the  declaration  alleged  the  time  of 
the  commission  of  the  trespass  to  be  May  1, 
1886,  the  evidence  was  not  restricted,  nor 
was  the  cause  tried,  upon  the  theory  of  any 
special  Injury  at  that  particular  time;  and 
If  it  can  be  said  that  the  construction  of  a 
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mcond  or  double  railway  track  In  1889  was 
an  additional  burden  placed  upon  the  street, 
(or  whlcb  the  plalntltC  would  be  entitled  to 
recover  bis  damages  thereby  occasioned,  It 
cannot  avail  in  this  suit  The  railroad  com- 
pany, long  anterior  to  that  time,  having  been 
in  the  exclusive  occupation  of  the  street  as 
and  for  its  right  of  way,  it  is  too  manifest  to 
admit  of  serious  controversy  that  the  lay- 
ing of  another  track  therein  could  not,  In 
the  nature  of  thUigs,  constitute  a  new  or 
other  breaking  of  the  plalnttfTs  close.  The 
gist  of  the  action,  or  the  invasion  or  disturb- 
ance of  the  plaintiff's  possession,  was  com- 
mitted, if  at  all,  when  the  railroad  company 
entered  upon  and  occupied  the  street;  and 
having  continued  Its  occupancy  openly,  no- 
toriously, and  exclusively  ever  since,  the  ex- 
tent thereof  being  evidenced  l^  the  erection 
and  maintenance  of  a  fence  to  indoie  its 
right  of  way,  it  is  clear  that  the  construction 
of  a  second  track,  parallel  with  the  first  one; 
cannot  be  regarded  as  amounting  to  a  second 
entry,  or  a  new  and  subsequent  breaking  of 
the  close  in  question,  and  Invasion  ci  plain- 
tiff's possession.  The  plaintiff,  as  has  been 
said,  bonght  the  land  with  the  railroad  In 
front  of  it,  along  and  In  the  street,  and  wUh 
all  the  indicia  of  permanency,  and  a  proprie- 
torship by  the  railroad  company.  Incident  to 
a  right  of  way  and  the  operation  of  a  rail- 
road upon  it.  The  most  that  cotild  be  said 
in  respect  of  this  matter,  under  the  declaia- 
tiMi,  Is  that,  if  it  be  conceded  that  there  was 
a  breaking  of  the  doae  by  the  original-  entr^ 
upon  the  street,  the  subsequent  building  of  a 
second  track  therein  would  amount  to  noth- 
ing more  than  matter  of  aggravation,  which 
by  new  assignment,  not  attempted  In  this 
case,  might  be  converted  into  a  substantive 
cause  of  action.  Gould,  PL  (5th  Hd.)  pp.  338, 
338,  H  109,  110,  and  note  14;  Chit.  Pi.  627  et 
seq.  There  being,  therefore,  no  new  assign- 
ment, and  the  plea  of  llberum  tenementum, 
or  freehold  in  the  defendant,  having  been  in- 
terposed to  the  declaration,  the  effect  was  to 
fexciude  any  trespass  other  than  that  commit- 
ted by  the  act  of  the  defendant  when  It  en- 
tered upon  the  street.  The  plea  of  llberum 
tenementum  put  In  Issue  the  title  or  owner- 
rtilp  in  respect  of  the  particular  close  or 
land  entered  upon.  And  the  trespass,  by 
breaking  and  entering  the  plaintiff's  close  as 
alleged,  in  the  absence  of  a  new  assignment 
alleging  another  and  different  close,  OT  an- 
other and  different  trespass,  would  neces- 
sarily relate  to  the  act  of  the  defendant  in 
breaking  or  entering  upon  the  particular 
close  described,  committed  at  the  time  such 
entry  was  made.  And  this  must  be  so,  a^ 
there  has  been  one  entry,  under  which  the 
raQroad  company  has  ever  since  occupied 
the  street;  and  it  would  seem  to  have  com- 
mitted no  new  trespass,  but  only  aggravation 
of  the  one  already  committed  by  the  original 
entry  many  years  before. 

If  this  be  not  so,  it  Is  a  sufficient  answer 
to  this  cwtention  that  the  laying  of  an  ad- 


ditional track  parallel  to  the  one  already  laid 
was  not  an  improbable  use  which  might  be 
made  of  the  right  of  way;  such  double  or 
parallel  tracks,  then  as  now,  being  common 
and  usual  In  the  construction  and  <q)eratlon 
of  a  railroad.  Within  the  100  feet  In  width 
constituting  the  right  of  way,  everything  es- 
sential and  convenient  to  the  safe  and  proper 
-operation  of  the  road  might  reasonably  be 
expected  to  be  placed.  And  the  laying  of  an 
additional  track  is  of  such  c(Hnmon  occur- 
rence and  experience  as  to  have  been  fatily 
anticipated  and  considered  in  the  estimation 
of  damages  to  which  the  owner  of  the  land 
would  have  been  entitled.  This  being,  there- 
tos%  an  elemoit  tending  to  enhance  the  dam- 
ages which  the  grantor  of  appellant  would 
have  been  entitled  to  recover  by  reason  of  the 
entry  upon  and  occupation  of  the  street  by 
the  railroad  company,  had  he  brought  an 
action  for  that  purpose,  It  follows  necessarily, 
within  the  doctrine  of  the  Maher  and  other 
cases,  supra,  that  appellant  would  not  be 
entitled  to  maintain  an  action  to  recover  such 
damages,  whether  his  grantor  did  so  or  not. 
Damages  of  this  character  were  prospective- 
ly recoverable  by  the  grantor.  The  laying  of 
an  additional  track  constituted  an  element  as 
natural  and  probable  on  which  to  predicate 
prospective  damages  as  ordinarily  exists  in 
those  cases  where  such  damages  are  allow- 
able. The  damages  Ukely  to  flow  from  the 
entry  upon  and  occupation  of  the  street  by 
the  raUroad  must  be  presumed  to  have  been 
anticipated,  and  they,  together  with  all  oth- 
er damages  directly  ensuing,  constituted  an 
entirety,  for  which  a  recovery,  once  for  all, 
might  be  had.  1  Suth.  Dam.  1 116.  And  it  is 
as  fair  to  presume  that  appellant  received 
the  benefit  of  it,  in  the  reduced  price  of  the 
land,  as  of  any  other  element  of  damage 
entering  into  the  calculation. 

It  is  unnecessary  to  further  prolong  the 
discussion  by  a  consideration  of  other  points 
made,  as  they  are  practically  disposed  of  by 
what  has  been  said.  We  are  satisfied  that 
the  action  brought  by  appellant  is  not  main- 
tainable, and  the  Judgment  of  the  circuit 
court  will  be  affirmed.    Affirmed. 

MAORUDBB,  J.,  dissents. 


(164  Mass.  338) 
COMMONWEALTH  v.  NBWHALL  et  al. 
(Supreme  Judicial  Court  of  Massachnsetts. 
Berkshire.     Oct  16.  1895.) 

tnsvKkwi  Pbudlbrs  —  Licknsb  Tax  —  Constitc- 
TiovAL  Law— Rboulation  of  Comherob. 
1.  A  traveling  troupe,  consisting  of  a  physi- 
cian, a  comedian,  and  others,  who  nired  a  hall 
for  two  weeks,  and  held  entertainments  there- 
in, to  advertise  a  patent  medicine,  and  sold  bot- 
tles of  such  medicine  during  the  entertainment 
and  afterwards,  are  itinerant  vendors,  within 
St.  1890,  c.  448,  defining  such  vendors  to  be  those 
"who  engage  in  a  temporary  or  transient  busi- 
ness in  uiis  state,  either  in  one  locality  or  in 
traveling  from  place  to  place  selling  goods, 
wares  and  merchandise  and  who  for  the  pvr- 
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poses  of  CKtrjtng  on  such  business  hire,  lease 
or  occupy  any  bnilding  or  structure  for  the  ex- 
hibition and  sale  of  such  goods,  wares  and 
merchandise." 

2.  St.  1890,  c.  448,  requiring  itinerant  ven- 
dors to  pay  a  license  tax,  having  l>een  passed  as 
an  exercise  of  the  police  power  of  the  state, 
and  not  for  revenue,  the  enforcement  of  the  tax 
against  vendors  of  goods  imported  by  a  foreign 
corporation,  the  goods  being  sold  in  the  form 
la  which  they  were  imported,  is  not  a  taxation 
of  interstate  commerce. 

Report  from  superior  court,  Berltslilre  coun- 
ty; F.  A.  Gaslilll,  Judge. 

Ira  E.  Newhall  and  James  P.  Campbell  were 
convicted  of  engaging  In  Itinerant  peddling 
without  a  license,  and  the  case  was  reported 
to  the  supreme  court    Verdict  sustained. 

O.  L.  Gardner,  Dlst  Atty.,  for  the  C!ommon- 
wealth.    H.  O.  Joyner,  for  defendants. 

BARKER,  J.  By  the  statute  definition,  an 
persons  "who  engage  in  a  temporary  or  tran- 
sient business  in  this  state,  either  In  one  lo- 
cality or  in  travelling  from  place  to  place 
selling  goods,  wares  and  merchandise  and 
who  for  the  purposes  of  carrying  on  such 
business  hire,  lease  or  occupy  any  building  or 
Btmctnre  for  the  exhibition  and  sale  of  sucb 
goods,  wares  and  merchandise,"  are  Itinerant 
vendors.  St  1890,  c.  448,  |  1.  The  defend- 
ants' first  contention  Is  that  they  are  not 
within  this  definition.  They  are  part  of  a 
traveling  troupe,  which  is  composed  of  In- 
dians, a  comedian,  and  a  physician,  and  which 
gives  entertainments  consisting  of  songs, 
dances,  farces,  Indian  ceremonies,  and  lec- 
tures. The  purpose  of  the  troupe,  and  of 
their  entertainments.  Is  to  advertise  certain 
proprietary  medicines.  The  troupe  hired  and 
occupied  for  two  weeks  a  public  hall  in  Great 
Barrrington,  and  there  offered  for  sale  and 
sold,  both  during  the  entertainments,  which 
were  In  the  evenings,  and  during  the  day- 
time, bottles  of  the  medicines,  to  such  parties 
as  called  for  them.  Without  considering 
whether  the  statute  was  meant  to  include  all 
traveling  troupes  which,  In  the  course  of  some 
entertainment  to  which  the  public  are  admit- 
ted, sell  boolcs  explanatory  of  the  entertain- 
ment, refreshments,  or  lll^e  wares,  we  are  of 
opinion  that  upon  the  evidence  the  defendants 
were  clearly  engaged  in  the  business  of  sell- 
ing merctiandise,  and  were  for  that  purpose 
temporarily  hiring  and  occupying  a  building 
for  the  exhibition  and  sale  of  their  goods,  and 
80  within  the  statute.  Whether  St  1890,  c 
448,  and  St  1894,  c.  525,  are  open  to  objec- 
tion as  Imposing  a  tax  prohibited  by  the  con- 
stitution of  the  commonwealth,  is  a  question 
not  raised,  and  upon  which  we  express  no 
opinion. 

The  defendants  also  contend  that  because 
they  were  employed  by  a  foreign  company, 
and  had  in  their  possession  its  goods,  import- 
ed into  this  commonwealth  for  sale,  and  of- 
fered for  sale  here  by  the  defendants  In  the 
same  form  and  shape  In  which  the  goods 
were  Imported,  the  defendants  were  not  liable 
for  not  having  licenses  as  Itinerant  vendors. 


This  contention  is  not  put  upon  the  ground 
that  the  goods  offered  for  sale  were  in  the 
original  packages,  but  upon  the  groond  that 
the  statute  is  a  revenue  statute,  and  that  in 
the  case  of  the  present  defendants  the  licenses 
required  were  merely  for  revenue,  and  their 
requirement  void,  as  a  tax  upon  interstate 
commerce,  under  the  doctrine  of  Brennan  v. 
City  of  Titnsville,  153  U.  S.  289,  14  Sup.  Ct 
829.  But  In  that  case  the  license,  the  require- 
ment of  which  from  the  soliciting  agent  of  a 
foreign  manufacturer  was  held  Invalid,  was  a 
license  which  was  not  exacted,  and  did  not 
purport  to  be  exacted.  In  the  exercise  of  the 
police  power,  but  of  the  taxing  power,  of  the 
state;  being  for  general  revenue  purposes,  as 
stated  by  the  ordinance  imposing  it,  and 
which  ordinance  was  made  by  the  municipali- 
ty under  a  grant  of  authority  to  levy  and  col- 
lect license  taxes.  On  the  other  hand,  our 
statutes  now  under  consideration  purport  to 
be,  and  are,  passed  under  the  police  power  of 
the  commonwealth,  for  the  purpose  of  pre- 
venting and  punishing  fraud  In  sales  by  itiner- 
ant vendors;  and  an  examination  of  the  stat- 
utes makes  it  appear  that  such  Is  their  real 
design,  and  that  the  provisions  for  state  and 
local  licenses  are  merely  incidental  means  of 
compensating  the  state  and  the  localities  in 
which  the  itinerant  vendors  ply  their  busi- 
ness tor  the  expenses  of  necessary  state  and 
local  supervision.  See  Com.  v.  Crowell,  156 
Mass.  215,  30  N.  B.  1015,  and  cases  cited. 

Sentences  having  been  imposed  upon  the  de- 
fendants in  accordance  with  the  provisions 
of  St  1895.  c.  469,  the  verdict  and  sentences 
are  to  stand.    So  ordered, 


OSi  Uass.  235) 
PIXLET  T.  PIXIiET  et  aL 

(Supreme  Judical  Court  of  Massachusetts. 
Berkshire.     Oct  16,  1895.) 

Tax  Dbbd— Sdtvioisnot— Rboixals  as  to  Oauss 
or  Salb. 
A  tax  collector's  deed,  reciting  that  the 
sale  was  made  for  unpaid  taxes,  after  demand 
for  payment  and  the  expiration  of  14  days  after 
demand,  and  the  giving  of  proper-notice  of  sale, 
is  a  sufficient  compliance  with  Pub.  St.  c.  12,  I 
88,  requiring  such  deed  to  state  the  cause  <ff 
the  RaiP. 

Exceptions  from  BUi)erl(Nr  court.  Berkshire 
county;  Elisha  B.  Maynard,  Judge. 

Action  of  trespass  by  Levi  Plxley  against 
Edward  Pixley  and  another.  There  was  a 
verdict  tor  defendants,  and  plaintiff  excepts. 
Exceptions  overruled. 

M.  Wilcox,  for  plaintiff.  W.  O.  Spauldlng 
and  H.  O.  Joyner,  for  defendants. 

KNOWLTON,  J,  Tte  only  question  In  this 
case  Is  whether  the  collector's  deed  is  fatally 
defective,  for  want  of  a  sufficient  statement 
of  the  cause  of  the  sale  of  the  real  estate. 
Such  a  statement  is  required  by  Pub.  St  c  12, 
i  38,  and  this  requirement  has  been  construed 
with  considerable  strictness.    Harrington  t. 
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Worcester,  6  Allen,  576;  Reed  t.  Orapo,  127 
Masa  39;  Langdon  v.  Stewart,  142  Mass.  C76, 
8  N.  B.  605.  But  tbe  deed  before  na  differs 
materially  from  any  of  tbose  which  have  been 
held  to  be  void  for  want  of  proper  recitals. 
While  It  does  not  follow  the  exact  words  of 
the  legislative  form  for  a  collector's  deed  of 
St.  1888,  c.  390,  It  contains  language  which 
amounts,  In  substance,  to  a  statement  that 
the  sale  was  made  because  the  taxes  remain- 
ed unpaid  after  a  demand  duly  made  for  the 
payment  of  them,  and  the  expiration  ot  14 
days  from  the  time  of  the  demand,  and  the 
giving  of  proper  notices  of  the  time  and  place 
of  sale  by  advertising  in  a  newspaper  and  by 
posting.  As  was  said  in  Adams  t.  Mills,  126 
Haas.  278,  281,  "No  one  reading  this  deed 
could  fall  to  understand  that  the  sale  was 
made  because  the  tax  remained  unpaid,  after 
demand,  for  more  than  14  days  before  the 
land  was  advertised,  and  was  still  unpaid 
when  tbe  sale  was  made."  In  this  particular 
the  deed  Is  Informal,  and  less  specific  than  la 
desirable,  but  It  is  Intelligible,  and  It  conveyed 
the  title  which  It  was  Intended  to  convey. 
Exceptions  overruled. 


(lei  Haaa.  360) 

CHELSEA  DTB-HOUSE  &  LAUNDRT  CO. 
V.  COMMONWEALTH.    ,  . 

(Supreme  Judicial  Court  of  Massachnsetts. 
Suffolk.     Oct  16.  1895.) 

COKDBinrATion  ov  Land  won  Bbwhr— DaA aoss— 
fiSASiMBKTS— Additional  Sesvitude. 

1.  Under  St.  1889,  c.  439,  I  4,  as  amended 
by  St  1890,  c.  270,  {  1,  relating  to  the  Metropol- 
itan sewer,  and  providing  that  the  common- 
wealth shall  pay  all  damages  snstained  by  rea- 
son of  tbe  taking  of  land  for  sewer  purposes, 
one  who  need  the  waters  of  a  natural  pond  oa 
his  land.  In  his  bnsiness,  could  not  recover  for 
the  temporary  drying  up  of  the  same,  caused 
by  the  work  of  oonitmcting  a  part  of  the  sewer 
under  a  highway. 

2.  The  conatmction  and  maintenance  of  a 
sewer  under  a  pnblic  highway  imposes  no  ad- 
ditional servitude  on  the  land  under  the  high- 
way. 

Case  reserved  from  superior  court,  Suffolk 
county. 

Petition  by  the  Chelsea  Dye-House  &  Laun- 
dry Company  against  the  commonwealth. 
Judgment  for  defendant 

Eugene  P.  Carver  and  Edward  B.  Blodgett, 
for  petitioner.  Wm.  D.  Turner,  for  respcmd- 
ent 

HOLMES,  J.  The  petitioner  seeks  to  re- 
cover for  the  temporary  drying  up  of  its  pond, 
caused  by  the  work  of  constructing  a  i»rt 
of  the  Metropolitan  sewer  In  a  public  high- 
way. After  the  work  was  finished  the  water 
returned  to  the  pond.  The  statutes  under 
which  tbe  work  was  done  and  the  damages 
are  claimed  are  St  1889,  c.  439,  and  St  1890, 
c.  270.  By  section  1  of  the  latter  act,  amend- 
ing section  4  of  the  former,  the  common- 
wealth Is  to  pay  "all  damages  that  shall  be 
■ustaincd  by  any  person  or  corporation  by 


reason  of  such  taking  oe  entering  at  afore- 
said." The  entering  referred  to  is  the  enter- 
ing of  existing  sewers,  as  authorized  earlier 
in  tbe  section.  With  that  we  have  nothing 
to  do  in  this  case.  The  petitioner's  case  must 
stand  on  the  word  "taking."  But  as  the 
sewer  was  built  under  a  highway,  and  as  the 
board  of  sewerage  commissioners  only  pur- 
ported to  take  "the  right  to  carry  and  con- 
duct under  the  following  described  land  (viz. 
the  hl^way],  and  therein  to  construct,  op- 
erate, and  forever  maintain  an  underground 
main  sewer,"  etc.,  no  additional  servitude 
was  imposed  upon  the  land  under  the  high- 
way. Lincoln  v.  Com.  (June  12,  1895)  41  N. 
B.  112.  No  right  of  any  sort  was  taken  In 
the  plalntlfTs  land. 

But  we  do  not  need  to  decide  that  no  dam- 
ages can  be  recovered  In  any  case,  under  this 
act,  where  property  not  taken  In  terms  is 
injured  In  a  permanent  way.  The  question 
Is  one  of  construction,  and  may  be  left  open 
until  it  is  necessary  to  decide  it  It  is  enough 
to  say  that  It  is  not  dlq;>08ed  of  by  any  au- 
thor!^ which  has  been  called  to  our  atten- 
tion. Ibere  are  further  considerations  in  the 
case  at  bar.  So  far  as  appears,  nothing  has 
been  done  which  would  have  been  actionable 
If  no  statute  had  been  passed.  It  Is  true 
that  some  statutes  have  been  interpreted  as 
giving  damages  for  harm  for  which  no  action 
could  have  been  maintained  at  common  law. 
But  tbe  fact  mentioned  Is  a  circumstance  to 
be  considered.  The  damage  In  this  case  not 
only  would  have  been  damnum  absque  Inju- 
ria at  common  law.  but  It  was  temporary  In 
its  nature.  It  is  not  a  permanent  conse- 
quence of  maintaining  the  sewer,  but  was 
merely  a  temporary  Interruption,  caused  by 
the  work  upon  It  Whatever  latitude  may  be 
given  to  the  statute,  It  does  not  extend  to 
damages  of  this  sort  As  has  been  held  in 
Lincoln  v.  Com.  (decided  since  the  argument) 
41  N.  E.  489,  such  temporary  damage  Is  left 
by  the  statute  to  lie  where  It  falls.  See  Bacon 
▼,  City  of  Boston,  154  Mass.  100,  28  N.  E.  9. 

It  follows  that,  In  the  opinion  of  a  majority 
of  the  court,  the  Judgment  must  be  for  tbs 
defendant    Judgment  for  defendant 


064  Mass.  341) 
BOAMMELL  et  al.  ▼.  CHINA  MUT.  INS.  CO. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.     Oct  17,  1895.) 

IIAXINS  InSUKAKCE— UROBRTAIN  AllOI7H1V-VALn> 
ITT  OF  CONTBAOT. 

1.  Where,  on  application  for  Insurance  on  a 
cargo  soon  to  be  shipped,  facts  necessary  to  de- 
termine the  amount  of  insurance  and  premiums 
are  not  known,  a  memorandum  agreement  for 
insurance  to  a  certain  amount,  at  a  reasonable 
nremlnm,  and  providing  for  a  policy  when  the 
facts  are  found  out  by  the  applicant  and  made 
known  to  the  insurer,  is  a  valid  contract 

2.  Where  a  contract  Is  made  to  insure  a 
cargo  to  a  certain  amonnt  at  a  reasonable  rate 
of  premium,  till  the  facts  necessary  to  determine 
premium  to  be  charged,  and  tbe  amonnt  for 
which  a  policy  will  be  issued,  can  be  determined 
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by  the  applicant,  and  aent  to  the  insrirer,  failure 
of  the  applicant  to  aend  sach  information  with- 
out unreasonable  delay  to  the  inaarer,  after 
receiving  it,  avoids  the  contract.  , 

Report  from  superior  court,  SutTdllc  county; 
James  R.  Dnobar,  Judge. 

Action  by  John  W.  Scammell  and  others 
against  the  China  Mutual  Insurance  Company, 
for  insurance.  A  verdict  was  directed  for 
defendant,  and  the  case  reported  to  this  court, 
judgment  to  be  entered  on  verdict  if  the  rul- 
ing was  correct;  otherwise,  to  stand  for  trial. 
Judgment  on  verdict 

Chas.  Theo.  Russell,  for  plaintiffs.  U  S.' 
Dabney  and  J.  D.  Bryant,  for  defendant 

KNOWLTON,  J.  The  memorandum  relied 
on  by  the  plaintiffs  as  a  contract  is  In  the 
form  of  an  application  for  insurance,  contain- 
ing a  brief  statement  of  particulars,  and  Is 
marked  "binding."  At  the  bottom  are  the 
words,  "Send  policy  to  Walker  &  Hughes,  63 
Wall  street.  New  York."  On  Its  face  it  pur- 
ports to  be  a  preliminary  and  temporary  ar- 
rangement, which  contemplates  the  making  of 
a  full  and  definite  contract  in  the  form  of  a 
policy  covering  the  same  subject  with  ad- 
ditional provisions.  The  premium  which  is 
to  be  paid  as  the  consideration  for  the  in- 
surance, and  which  is,  perhaps,  the  most  Im- 
portant of  the  terms  of  the  contract,  is  not 
fixed,  but  is  left  to  be  agreed  upon  when  far- 
ther informatI(Hi  is  obtained.  At  the  time  of 
the  application  the  only  information  which 
the  parties  had  In  regard  to  the  freight  which 
was  the  subject  of  the  insurance  was  derived 
from  a  very  brief  telegraphic  message.  Sev- 
eral of  the  particulars  given  In  the  applica- 
tion are  stated  In  the  most  general  terms,  and 
against  the  word  "premium"  are  written  the 
words,  "open  for  particulars."  It  Is  contend- 
ed with  much  force  by  the  defendant  that  the 
memorandum  lacks  the  essential  features  of 
a  contract  in  its  failure  to  fix  exactly  the 
amount  of  the  insurance,  or  to  state  the  rate 
of  premium,  and  authorities  are  cited  which 
go  far  towards  sustaining  this  contention. 
Hartshorn  v.  Insurance  Co.,  15  Gray,  240, 
244,  247,  249;  Insurance  Co.  v.  Wright  23 
How.  401,  408,  409;  Insurance  Co.  v.  Bwing, 
92  U.  S.  377-381;  Kimball  v.  Insurance  Co., 
17  Fed.  62S;  Hamilton  v.  Insurance  Co.,  5 
I^.  St  389;  Strohn  v.  Insurance  Co.,  37  Wis. 
625-631.  In  order  to  bind  the  parties  by  a 
contract  of  Insurance,  all  the  essential  de- 
ments of  the  contract  must  be  agreed  upon, 
but  In  a  case  like  this,  where  it  is  impossible 
at  the  time  to  obtain  important  facts  affect- 
ing the  subject  of  their  dealings,  the  parties 
may  make  a  general  agreement  to  accomplish 
their  purpose  as  well  as  they  can.  The  mem- 
orandum, applied  to  the  admitted  facts  in 
this  case,  shows  plainly  that  the  parties  de- 
sired to  enter  into  a  definite  contract  of  In- 
surance, In  the  form  of  a  policy  which  should 
clearly  state  theb:  rights  and  obligations. 
They  had  not  sufficient  facts  In  their  pos- 
session to  enable  them  to  determine  what 


would  'ix  a  reasonable  rate  of  premium,  and 
the.  defendant  declined  to  fix  the  premium 
until  fur^er  information  could  be  obtatned. 
'Ibe  risk  was  to  commence  soon,  and  the 
plaintiffs  desired  to  be  protected  from  the  in- 
ception 6f  It  The  defendant  was  willing  to 
give  them  this  protection  on  reasonable  terms, 
and  both  parties  doubtless  expected  that  the 
additional  Information  necessary  to  enable 
them  to  make  the  final  contract  for  the  voy- 
age, would  soon  be  obtained.  They  there- 
fore agreed  that  the  insurance  should  be  bind- 
ing, to  the  amount  of  $3,000,  temporarily,  at 
a  rate  of  premium  which  should  be  fair  and 
reasonable,  until  such  time  as  the  rate  could 
be  fixed  and  the  contemplated  contract  enter- 
ed Into.  Each  doubtless  thought  the  other 
would  act  reasonably,  by  agreeing  to  a  fair 
rate  of  premium,  when  the  time  should  come 
for  making  the  final  contract  and  each  was 
willing  to  trust  the  other  to  that  extent 
Plainly,  neither  of  them  expected  this  to  be 
anything  more  than  a  temporary  arrangement 
to  meet  the  emergency  until  further  particu- 
lars could  be  obtained.  We  think  this  was  a 
binding  CMitract  for  the  purpose  for  which 
it  was  made.  If  the  vessel  had  sailed,  and 
bad  been  lost  at  sea,  before  the  plaintiffs  had 
a  reasonable  (^portunlty  to  furnish  the  fur- 
ther petrtlculars,  ttie  defendant  would  have 
been  bound  to  pay  the  insurance,  and  the 
platnttfEs  would  have  been  bound  to  pay  a 
premium,  at  a  reasonable  rate,  for  the  risk 
aa  it'waa  when  the  ccmtract  was  made.  If 
the  plaintiffs,  when  they  received  the  charter 
party,  had  communicated  the  additional  in- 
formation obtained  frcm  it  to  the  defendant, 
the  parties  would  probably  have  agreed  upon 
a  rate  ef  premium,  and  have  embodied  their 
contract,  as  then  made,  in  a  policy.  But  If 
they  had  then  been  unable  to  agree  upon  the 
premium,  their  temporary  contract  would 
have  been  terminated  by  its  own  limitation; 
the  plaintiffs  would  have  been  at  liberty  to 
seek  Insurance  elsewhere,  and  would  have 
been  liable  to  pay  the  defendant,  at  a  reason- 
able ratey  for  the  time  the  insuiance  had  con- 
tinued. The  legal  effect  of  the  memorandum 
is  the  same  as  if  it  stated,  in  terms,  that  the 
insurance  should  continue,  at  a  reasonable 
rate  of  premium,  until  the  plaintiffs  had  an 
opportunity  to  furnish  the  further  particulars; 
that  the  plaintiffs  would  furnish  them,  and 
that  both  parties  would  then  endeavor  to 
agree  upon  a  premium,  and  make  a  contract 
in  the  form  of  a  policy.  Tbe  plaintiffs  were 
bound  by  their  Implied  agreement  to  furni^i 
the  particulars  without  unreasonable  delay, 
and  upon  their  failure  to  do  so  the  prelim- 
inary contract  of  insurance  came  to  an  end. 
This  is  In  accordance  with  the  decision  In 
Baker  v.  Assurance  Co.,  162  Mass.  358,  38 
N.  B.  1124,  although  in  that  case  the  agents 
who  made  the  agreement  had  their  ofiSces  side 
by  side  In  the  same  building;  and  it  was  held, 
upon  the  conflicting  testimony,  that  there 
might  have  been  a  finding  either  that  tbe 
parol  contract  was  for  insurance  to  continue 
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temporarily,  for  a  short  time,  until  one  of  the 
ageota  abonld  terminate  It,  or  that  It  Bboold 
continue  only  untU  the  expiration  of  a  rea- 
sonable time  to  enable  the  plaintiffs  to  ascer- 
tain In  what  terms  they  wished  to  take  pol- 
icies In  writing.  It  was  held  that  there  was 
no  evidence  which  would  warrant  a  finding 
that  there  was  a  contract  of  Insurance  for  a 
year. 

In  the  present  case  all  the  additional  facts 
necessary  to  enable  the  parties  to  completie 
their  contract,  and  to  put  It  In  the  form  of  a 
policy,  were  known  to  the  plaintiffs  as  soon 
as  they  recdved  the  charter  party.  This  was 
sent  them  by  the  master  of  the  vessel,  and 
they  received  It  about  September  12,  1890. 
The  memorandum  sued  on  bears  date  July  S6, 

1890.  The  vessel  did  not  sail  on  the  voyage 
by  which  the  freight  was  to  be  earned  until 
September  22,  1890.  The  two  particulars  of 
which  the  parties  were  ignorant,  which  were 
Important  in  determining  the  rate  of  premium 
to  be  paid,  were  the  nature  of  the  cargo  and 
the  port  of  destination.  The  cablegram 
which  furnished  theh-  only  Information  on  the 
subject  was  In  these  words:  "The  vessel  Is 
fixed  to  load  on  the  spot.  Wood,  forty  francs. 
Queenstown,  etc.  for  orders.  U.  K.  or  conti- 
nent" The  charter  party  shows  that  the  car- 
go was  to  be  Quebracho  wood.  In  logs,  and 
contains  stipulations  In  regard  to  their  length, 
and  how  they  should  be  loaded.  The  charter 
party  also  shows  that  the  vessel  was  to  pro- 
ceed to  Queenstown,  Falmouth,  or  Plymouth 
for  orders,  and  was  liable  to  be  ordered  to  any 
port  in  the  United  Kingdom,  or  on  the  con- 
tinent between  Hamburg  and  Havre,  Bonen 
excepted.  It  also  contains  provisions  In  re- 
gard to  the  mode  of  giving  the  orders.  There 
was  uncontradicted  testimony  that  this  kind 
of  wood  was  very  heavy,  and  was  .considered 
an  undesirable  risk.  There  was  also  evidence, 
which  was  not  disputed,  that  the  language  of 
the  cablegram  and  of  the  memorandum,  "on 
the  continent,"  might  Include  St  Petersburg 
and  ports  on  the  North  Sea,  for  which  rat^s 
of  Insurance  tor  a  vessel  starting  at  that  sea- 
son of  the  year  would  be  veij  high,  and  that 
the  charter  party  Included "  only  the  usual 
range  of  p<xts  on  the  continent.  The  plain- 
tiffs' agent  testified,  and  It  was  not  denied, 
that  be  tried  to  have  the  defendant's  agent 
fix  the  rate  of  premium  when  the  application 
was  presented,  but  the  defendant's  agent  said 
be  would  rather  Ieav«  It  open  for  particulars 
of  the  cargo.  There  Is  nothing  in  the  circum- 
stances to  show  that  the  rate  of  premium'  was 
to  be  kept  open  for  any  other  particulars  than 
those  which  were  shown  by  the  charter  party, 
and  these  were  In  the  possession  of  the  plain- 
tiffs, at  their  office  in  St.  John,  10  days  before 
the  vessel  sailed.  It  was  the  duty  of  the 
plaintiffs  to  commnnicate  these  facts  to  the 
defendant  at  once,  npcn  their  receipt  of  them. 
Instead  of  doing  so,  they  made  no  communi- 
cation to  the  defendant  until  February  11, 

1891,  when  they  made  a  claim  for  a  total' loss. 
They  broke  their  Implied  contract  when  they 


neglected  to  communicate  Uiese  taxta  within 
a  reasonable  time  after  the  receipt  of  the 
charter  party.  Eiven  if  tb^  were  Justified 
in  waiting  t<a  the  letter  from  the  master  of 
the  vessel,  which  showed  the  exact  quantity 
of  the  cargo,  they  failed  to  finmlsh  the  par- 
ticulars to  the  defendant  within  a  reasonable 
time,  for  they  received  this  letter  on  October 
27,  1880.  This  was  almost  two  months  be- 
fore they  got  information  of  the  loss  of  the 
vessel,  which  came  by  telegraph  on  Decem- 
ber 16th.  The  vessel  was  abandoned  at  sea 
by  the  captain  and  crew  on  November  16th. 
There  Is  no  ground  for  the  contention  that  the 
contract  contemplated  a  dtiay  In  fixing  the 
premium  until  the  voyage  should  be  made  to 
Queenstown,  Falmouth,  or  Plymouth,  and  or- 
ders should  be  received  there  to  proceed  to 
the  port  of  discharge.  To  wait  for  the  receipt 
of  these  orders,  and  the  communication  of 
them  to  the  defendant  in  the  ordinary  way, 
would  be  to  postpone  the  making  of  the  con- 
tract of  insurance  until  after  the  termination 
of  the  risk.  Upon  the  conceded  facts  of  the 
case,  the  plaintiffs  failed  to  furnish  the  de- 
fendant within  a  reasonable  time,  with  the 
facts  which  were  to  be  the  foundation  of  the 
contemplated  substantive  contract  of  insur- 
ance, and  the  Incidental  and  temporary  ar- 
rangenaent  made  at  the  time  of  the  applica- 
tion expired  by  the  limitation  which  was  one 
of  its  implied  terms.  The  construction  whidi 
we  put  upon  this  preliminary  arrangement  in 
regard  to  the  imdertakbig  of  the  plaintiffs  to 
famish  additional  fasts  without  unnecessary 
delay,  accords  with  the  testimony  of  all  the 
experts  as  to  the  usage  in  similar  cases.  This 
usage  almost  neces&arlly  results  from  the  fact 
that  the  essence  of  a  contract  of  insurance  is 
to  provide  indenmlty  upon  the  payment  of  an 
agreed  sum,  and  not  to  Insure  for  a  price  to 
be  determined  upon  a  quantum  valebat  after 
the  termination  of  the  risk. 

We  see  no  error  in  the  exclusion  of  certain 
answers  in  the  depositions  offered  by  the 
plaintiffs.  Only  one  or  two  of  those  answers, 
U  received,  would  have  bad  any  tendency  to 
show  that  the  contract  made  in  this  case  was 
to  continue  after  the  time  when  the  plaintiffs 
should  have  furnished  additional  particulars 
to  the  defendants,  and  these  were  statements 
of  the  understanding  of  insurers,  which  were 
not  competent  to  affect  the  Interpretation 
which  the  law  gives  to  such  a  contract.  Odi- 
orne  V.  Insurance  Co.,  101  Mass.  551-553; 
Hadclns  V.  Warren,  116  Mass.  614,  636,  536. 
A  majority  of  the  court  are  of  opinion  that 
there  should  be  Judgment  on  the  verdict 


(ISt  Maas.  398) 
COMMONWEALTH  ▼.  BOUVIBR. 

(Supreme  Judicial  Court  of  Massachusetts. 
Worcester.     Oct.  17,  1805.) 

Perjcrt — Indictmedt. 
1.  Under  Pub.  St  c.  205,  {  5,  providing  that 
an  indictment  for  perjury  in  a  criminal  case 
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■hall  be  snfBcleDt  if  It  set  ont  the  sabstance  of 
the  offense  charged  against  the  defendant,  sndi 
an  indictment  need  not  allege  that  the  court 
trying  the  case  waa  then  held  for  criminal  busi- 
ness. 

2.  An  averment  in  an  indictment  for  per- 
jury, that  defendant  swore  that  he  did  not  sign 
the  complaint  in  a  criminal  case,  and  that  the 
name  subscribed  aa  complainant  was  not  in 
his  handwriting,  ia  eauiralent  to  an  averment 
that  defendant  denied  having  signed  the  com- 
plaint aa  complainant. 

Exceptions  from  superior  court,  Worcester 
county;  Justin  Dewey,  Judge. 

Yictor  A.  Bouvler  was  indicted  for  per- 
jury. From  a  verdict  of  guilty,  defendant 
brings  exceptions.     Exceptions  overruled. 

The  Indictment  in  this  case  charged  that 
the  defendant,  to  procure  the  acquittal  of 
George  H.  Dumas,  on  trial  for  seUing  liquor 
without  a  license,  falsely  swore  that  he  did 
not  sign  the  complaint  against  him. 

Herbert  Parker,  Dlst  Atty.,  for  the  Oom- 
wealth.  Charles  Haggerty  and  J.  R.  Sane, 
for  defendant 

ALLEN,  J.  1.  The  act  charged  in  the  com- 
plaint against  Dumas  was  a  crime  under  the 
laws  of  this  commonwealth,  and  the  indict- 
ment aUeges  tliat  this  complaint  was  tried 
In  the  First  district  court  of  Southern  Worces- 
ter, before  the  justice  of  that  court.  The 
indictment  clearly  alleges  that  the  perjnry 
was  committed  in  the  trial  of  a  crime,  and  it 
was  not  necessary  to  allege  that  the  court 
was  then  held  for  criminal  business.  Pub. 
St.  c.  205,  i  6;  Com.  ▼.  Hatfldd,  107  Mass. 
227,  28a 

2.  The  lndlctm«it  sets  forth  that  the  de- 
fendant swore  that  be  did  not  sign  said  com- 
plaint, and  that  the  name  which  was  sub- 
scribed to  It  as  complainant  was  not  in  bis 
handwriting.  This  Includes  an  averment 
that  he  denied  having  signed  the  complaint 
as  complainant.    Exceptions  overruled. 


OM  Man.  380) 

WELLINGTON  et  al  v.  BOSTON  &  M.  R.  R. 

(Supreme  Judicial  Court  of  Massachusetts. 

Middlesex.     Oct  17,  1805.) 

COKDBMNATIOK   PbOOKBDINOS — Di.HAOBS. 

In  an  action  for  damages  for  the  taking 
of  land  for  railroad  purposes,  it  is  improper  to 
allow  damages  to  a  parcel  of  land  used  for  oth- 
er purposes  than  the  land  actually  taken,  and 
separated  from  it  by  a  street 

Exceptions  from  superior  court  Middlesex 
county;  Albert  Mason,  Judge. 

Petiti(m  by  James  E.  Wellington  and  others 
against  the  Boston  &  Maine  Railroad  Com- 
pany for  damages  for  taking  of  land.  On 
motion  before  the  superior  court  for  accept- 
ance of  the  report  of  damages  made  by  the 
sheriff  and  jury,  the  court  directed  an  accept- 
ance of  the  report,  and  defendant  excepts. 
Exceptions  sustained. 

The  petition  in  this  case  asked  for,  and  the 
report  of  the  sheriff  and  jury  allowed,  dam- 


ages for  land,  the  use  of  which  was  separate 
and  distinct  from  that  actually  taken  by  the 
railroad,  and  s^arated  from  it  by  plat  lines 
and  a  street  wrought  and  in  use. 

John  D.  Long  and  B.  B.  Feny,  for  petition- 
ers. Solomon  Lincoln  and  Slgoumey  Butler, 
for  respondent 

BARKER,  J.  When  this  case  waa  first 
here,  we  saw  nothing  to  indicate  tliat  any 
recoverable  damages  were  caused  to  lands  of 
the  petitioners  not  taken,  save  to  their  lots 
immediately  adjoining  the  parcels  taken  or 
abutting  on  the  same  street  with  the  railroad. 
Wellington  v.  Railroad,  158  Mass.  185,  33  N. 
B.  383.  In  the  opinion  of  a  majority  of  the 
court,  no  reason  to  change  this  intimation  is 
shown  by  the  present  bill  of  exceptions,  and 
we  think  the  defendant  was  entitled  to  the 
ruling  requested  to  that  effect  Upon  the 
evidence,  all  the  other  lands  of  the  petitioners 
had  been  made  separate  and  distinct  parcels 
by  transforming  the  locality  Into  a  village 
with  vmrought  and  traveled  streets,  and  mak- 
ing all  the  land  not  included  in  the  streets  Into 
exactly  defined  bouse  lots,  some  of  which  had 
been  sold  to  other  persons,  and  each  of  which 
then  owned  by  the  petitioners  was  held  for 
the  distinct  purpose  of  independent  sale. 
Whether  a  particular  lot  of  land  constitutes 
an  Independent  parcel  is  a  question  which 
cannot  be  determined  in  the  affimiatlve  by 
the  mere  fact  that  it  is  separated  from  other 
land  by  a  highway  or  street,  or  by  paper 
lines,  or  by  fences;  nor  can  it  be  determined 
in  the  negative  by  the  mere  fact  that  it  is  all 
in  one  ownership,  and  is  not  divided  by 
streets  or  by  paper  lines.  But  when,  as  in 
the  present  case,  the  evidence  shows  that 
there  is  an  actual  division  by  streets,  wrought 
and  in  use  for  travel,  and  by  recorded  paper 
lines,  and  there  is  no  evidence  that  any  two 
of  the  lots  are  used  together,  or  are  held  for 
sale  as  one  parcel,  and  the  only  use  shown  ia 
a  separate  and  distinct  use  and  holding  of 
each  lot  by  itself,  we  think  each  lot  is  a  sepa- 
rate and  distinct  i>arceL  Blxceptlons  sustained. 
Verdict  set  aside. 

au  Mass.  SSU 

ROGERS  V,  COT. 

(Supreme  Judicial  Court  of  Massadmsetta. 
Suffolk.     Oct  17.  1895.) 

LiuKDioBD  AHD  Tbkant— Action  roa  Rbht— Ija- 

BIUTT  OF  Wl»«. 

1.  In  an  action  for  rent  it  is  only  necessary 
to  prove  the  contract  and  possession,  not  the  be- 
ginning or  termination  of  the  tenancy. 

2.  A  married  woman,  living  with  her  hns- 
band,  and  occupying  the  premises  as  tenant 
wilii  his  assent  is  liable  on  her  agreement  t» 
pay  the  rent 

Exceptions  from  superior  court  Suffolk 
county. 

Action  for  rent  by  Rogers  against  Coy. 
Defendant  had  judgment  and  plalntiO  ex- 
cepts.    Exceptions  sustained. 
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Foster  Rogers,  for  plaintiff.  3.  W.  KeiO, 
for  defendant. 

MORTON,  X  This  Is  an  action  for  use  and 
occupation  by  the  defendant  of  a  certain 
tenement  belonging  to  the  plaintiff.  The  de- 
fense la  that,  at  the  time  when  the  plaintiff 
testifies  that  the  defendant  became  his  ten- 
ant, her  husband  was  tenant  at  will  of  the 
premises,  and  that  no  termination  of  his  ten- 
ancy was  shown.  The  action,  however,  does 
not  depend  on  privity  of  estate,  but  on  con- 
tract, express  or  implied,  l>etween  the  land- 
lord and  tenant,  and  occupation,  actual  or 
constructive,  by  the  latter.  Oobb  v.  Arnold. 
8  Mete.  (Mass.)  396,  402;  Lindsey  v.  Leigh- 
ton,  ISO  Mass.  28&,  22  N.  B.  901;  Henwood 
V.  Cheeseman,  3  Serg.  &  R.  500;  Barron  v. 
Marsh,  63  N.  H.  107;  Phipps  v.  Sculthorpe, 
1  Bam.  &  Aid.  60;  Dolby  v.  Des,  11  Adol.  & 
E.  335,  2  Dane,  Abr.  442,  446;  Tayl.  Landl.  & 
Ten.  (7th  Ed.)  H  641,  664;  2  Wood,  I^andl.  & 
Ten.  i  1382.  The  plea  "nil  habult  In  tene- 
mentis"  would  not  constitute  a  defense. 
Tayl.  Landl.  &  Ten.  (7th  Ed.)  S  654. 

In  the  present  case  there  was  evidence  of 
admissions  on  the  part  of  the  defendant  from 
which  the  Jury  might  have  found  that  she 
was  in  occupation  of  the  tenement  during  the 
time  claimed  by  the  plaintiff,  as  his  tenant, 
with  her  husband's  assent.  The  fact  that 
she  was  a  married  woman,  and  living  there 
with  her  husband,  would  not  affect  her  lia- 
bility, if  the  jury  found  that  she  was  occupy- 
ing as  a  tenant  with  her  husband's  assent, 
under  an  agreement  to  pay  the  rent  herself. 
If  the  defendant  contended  that  her  agree- 
ment was  merely  collateral  to  her  husband's 
alleged  liability,  that  was  a  question  of  fact 
f(Nr  the  Jury,  under  suitable  instructions.  Ex- 
ceptions sustained. 


OM  Man.  t9S) 

MACK  V.  BOSTON  &  A.  R.  CO. 

(Supreme  Judicial  (3onrt  of  Msasachnsetts. 
Berkshire.    Oct  17,  1895.) 

Irjubt  *t  Railroad  Crossing— Notice. 

Pub.  St  c.  112,  i  124,  provides  that  at 
highway  crossings  a  railroad  company  shall  so 
protect  its  rails  by  plank  or  otherwise  as  to  se- 
cure a  safe  passage  across  its  road.  Pub.  St. 
c.  52,  {  19,  provides  that  a  person  injured 
through  a  defect  in  the  highway  "shall  within 
80  days  thereafter,  give  to  the  •  •  •  persons 
by  law  obliged  to  keep  said  highway  in  repair, 
notice  of  the  time,  place,  and  cause  of  said  in- 
jury." Bdd,  that  a  railroad  company  is  entitled 
to  notice  of  an  injury  caused  by  the  insufficient 
planking  of  the  tracks  at  a  highway  crossing. 

Bzceptions  from  superior  court,  Berkshire 
county;  Ellsfaa  B.  Maynard,  Judge. 

Action  by  John  H.  Mack  against  the  Bos- 
ton &  Albany  Railroad  CSompany  for  person- 
al injnrlea.    A  verdict  was  directed  tor  de- 


fendant and  plaintiff  excepts.     Exceptions 
overruled. 

M.  E.  Couch  and  C.  J.  Parkhurst,  for  plain- 
tiff.   Marshall  Wilcox,  for  defendant 

LATECROP,  J.  This  is  an  action  of  tort 
for  personal  injury  sustained  by  the  plain- 
tiff while  traveling  upon  a  public  highway 
in  the  town  of  Adams,  at  a  place  where  the 
highway  crosses  at  grade  a  railroad  operated 
by  the  defendant  under  a  lease.  The  cross- 
ing was  covered  with  planks.  The  plaintiff, 
who  was  driving  at  night  In  a  carriage  drawn 
by  a  span  of  horses,  so  guided  his  horses 
that  the  left  forward  wheel  of  his  carriage 
did  not  touch  the  planks,  but  struck  one  of 
the  rails  of  the  railroad.  This  caused  the 
wheel  to  break;  the  horses  ran;  and  the 
plaintiff  was  thrown  out  and  injured.  We 
assume,  In  his  favor,  without  deciding,  that 
there  was  evidence  which  would  warrant  a 
Jury  In  finding  that  the  planks  did  not  cor- 
respond with  the  traveled  part  of  the  way, 
so  that  there  was  evidence  of  a  defect  In  the 
way  caused  by  the  defendant.  We  are  of 
opinion,  nevertheless,  that  the  presiding  Jus- 
tice of  the  superior  court  rightly  ordered  a 
verdict  for  the  defendant.  The  declaration 
does  not  allege  that  any  written  notice  of 
the  time,  place,  and  cause  of  the  Injury  was 
given  to  the  defendant,  and  the  bill  of  ex- 
ceptions states  that  no  such  notice  was 
served  upon  it.  By  Pub.  St  c.  62,  }  1,  high- 
ways are  to  be  kept  In  repair  at  the  expense 
of  the  town,  city,  or  place  in  which  they  are 
situated,  "when  other  provision  Is  not  made 
therefor  so  that  the  same  may  be  reasonably 
safe  and  convenient  for  travellers,  with  their 
horses,  teams  and  carriages,  at  all  seasons 
of  the  year."  Section  18  of  the  same  chapter 
gives  a  right  of  action  to  a  person  injured 
through  a  defect  or  want  of  repair  In  a 
highway,  town  way,  causeway,  or  bridge, 
against  the  county,  town,  place  or  persons 
by  law  obliged  to  repair  the  same.  Section 
19  provides  that  "a  person  so  injured  shall, 
within  thirty  days  thereafter,  give  to  the 
county,  town,  place  or  persons  by  law  ob- 
liged to  keep  said  highway,  town  way,  cause- 
way or  bridge,  in  repair,  notice  of  the  Ume, 
place  and  cause  of  the  said  injury  or  dam- 
age"; and  by  section  21  such  notice  is  re- 
quired to  be  in  writing.  The  duty  of  keep- 
ing a  highway  in  repair  where  It  is  crossed 
by  a  railroad  is  Imposed  upon  a  railroad  cor- 
poration by  Pub.  St  c.  112,  S  124,  which  pro- 
vides that  it  shall  "so  guard  or  protect  its 
rails  by  plank,  timber,  or  otherwise^  as  to 
secure  a  safe  and  easy  passage  across  Its 
road."  That  the  railroad  corporation  is  en- 
titled to  a  notice,  under  sections  19  and  21, 
for  an  Injury  caused  by  a  failure  on  its  part 
to  perform  the  obligation  imposed  upon  It 
by  law,  is  settled  by  the  case  of  Dickie  v. 
Railroad  Co.,  131  Mass.  516.  Exceptions  over- 
ruled. 
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MELANEPY  t.  O'DRISCOLU 

(SnpreiQo  Judicial  Court  of  MaBsachaaetta. 
Worcester.    Oct  17,  1895.) 

O0ABDIXH  XND  Ward— Patment  for  Minor's 
Support. 
The  gaardian  of  a  minor  who  has  prop- 
erty, may,  without  leave  of  court,  pay  to  his 
ward's  widowed  mother  reasonable  cnarges  for 
the  child's  support;  the  reasonableness  of  the 
payments  to  be  determined  on  the  guardian's 
accounting. 

Report  from  supreme  judicial  court,  Wor- 
cester county;   James  M.  Barker,  Judge. 

Appeal  from  a  decree  of  the  probate  court 
allowing  the  first  account  of  James  Melanefy, 
guardian  of  Margaret  M.  O'DriscoU,  a  minor. 
Heard  on  report    Affirmed. 

J.  E.  SulUvau  and  D.  F.  O'Connell,  for  plain- 
tiff,    Francis  M.  Morrison,  for  defendant 

ALLEN,  J.  Even  if  It  were  assumed  tbat 
a  widowed  mother  is  under  the  same  obliga- 
tion to  support  her  minor  children  as  a  father 
would  be,  an  allowance  may  nevertheless  be 
made  to  her,  towards  such  support,  from  the 
estate  of  a  child  who  has  property;  and,  if 
she  herself  were  the  guardian,  such  allow- 
ance might  be  made  In  the  settlement  of  bee 
accounts.  Dawes  v.  Howard,  4  Mass.  87. 
In  this  instance,  another  person  was  appoint- 
ed guardian,  and  the  reasonableness  of  bis 
payments  to  his  ward's  mother  may  be  deter- 
mined on  bis  accounting.  It  is  a  question  of 
fact,  and  bas  been  found  in  his  favor,  pro- 
vided such  finding  was  warranted  upon  tbe 
evidence.  It  was  not  necessary  to  obtain  an 
order  of  court  before  making  the  payments. 
The  amount  of  property  of  the  mother  is  not 
utated.  Upon  the  facts  reported,  we  cannot 
say  tbat  tbe  allowance  was  unreasonable. 
The  appellant  suggests  that  the  mother  did 
not  originally  intend  to  charge  anything 
against  her  daughter.  But  this  does  not  ao 
appear,  by  the  report     Decree  affirmed. 


(IM  Uua.  4U) 

FOSTER  et  el.  v.  CITY  OP  WORCESTER. 

(Supreme  Judicial  Court  of  Massachusetta. 
Worcester.    Oct.  17,  1895.) 

Ebbctiko  Bdildino  on  Common  —  Lsavb  or 

LSOISLATVRE. 

1.  St  1885,  c.  139,  authorizing  the  city  of 
Worcester  to  acquire  all  the  title  and  interest 
of  a  certain  parish  In  the  common  on  which 
its  church  stood  "for  the  purpose  of  a  public 
park  or  for  tbe  purpose  of  a  city  hall,  au- 
thorizes the  erection  on  the  common  of  a  city 
Aall  of  sufficient  size  for  the  needs  of  the  city, 
thereby,  by  necessary  implication,  giving  the 
teave  contemplated  by  Pub.  St  c.  54,  §  16,  pro- 
viding that  no  building  with  a  ground  area  of 
aore  than  600  square  feet  shall  be  erected  on  a 
eonunon  without  leave  of  the  legislature. 

2.  Since  Pub.  St  c.  54,  $  16,  forbidding  the 
vrecfion  of  a  building  with  a  ground  area  of 
more  than  600  sanare  feet  on  a  common  or  pub- 
lic park  without  leave  of  the  legislature,  does  not 
limit  the  time  within  which  such  leave  must  be 
Kxercised,  tbe  fact  that  the  city  of  Worcester,  aft- 


er obtaining  such  leave  (St  1886,  c.  139),  removed 
buildings  from  the  common,  graded  it,  and  used 
it  for  a  time  as  a  common  Mfore  commencing 
the  erection  of  the  building,  does  not  require  the 
granting  of  a  new  legislative  leave. 

Report  from  supreme  Judicial  court  Wor- 
cester county;    Charies  Allen,  Judge. 

Action  by  Calvin  Poster  and  others,  as  tax- 
payers, against  tbe  city  of  Worcester,  to 
restrain  the  erection  of  a  city  haU.  From  a 
Judgment  dismissing  the  petition,  plaintiffs 
appeal.    Affirmed. 

Thomas  6.  Kent  Frank  P.  Ooulding,  and 
George  T.  Dewey,  for  petitioners.  W.  S.  B. 
Hopkins,  for  defendant 

BARKER,  J.  The  erection  of  the  proposed 
city  ball  is  f(»bidden  by  the  provisions  of 
Pub.  St  c.  64,  {  16,  unless  tbe  legislature  has 
given  leave  to  place  it  upon  the  common. 
The  respondent  contends  tbat  St  1885,  c.  139, 
gives  such  leave,  and  the  case  turns  upon  the 
construction  to  be  given  to  that  statute.  The 
common  is  oblong,  nearly  rectangular,  con- 
taining about  7  acres  of  land,  with  a  frontage 
upon  Main  street  of  about  344  feet  Nearly 
in  the  center  of  this  frontage,  and  some  50 
feet  back  from  the  street  formerly  stood  the 
Old  South  Meeting  House,  which  in  tbe  year 
1885  was  tbe  place  of  worship  of  the  First 
parish  of  Worcester.  This  building  was 
about  55  feet  wide  and  about  120  feet  long. 
In  the  comer  of  tbe  common,  between  the 
meeting  house  and  Front  street  was  the 
present  city  ball,  a  brick  building  of  about 
the  same  size  as  the  meeting  house,  and  alwat 
60  feet  from  it  and  quite  near  to  Front 
street,  and  nearer  to  Main  street  than  tbe 
meeting  house.  The  dty  hall  and  tbe  meet- 
ing bouse  were  so  placed  that  the  longer 
axis  of  the  former  was  at  right  angles,  and 
that  of  tbe  latter  parallel  with  Main  street 
St  1885,  c.  139,  gave  no  express  leave  in 
terms  to  build  a  city  liall  upon  the  common, 
but  authorized  the  city  to  acquire  by  poir- 
chase,  or  to  take,  all  the  title  and  interest  of 
the  First  parish  in  the  common  "for  the  pur- 
poses of  a  public  park,  or  for  the  purposes  of 
a  city  ball."  In  tbe  exercise  of  this  authority 
all  the  title  and  interest  of  the  First  parish 
were  taken  by  the  city  in  the  year  1886,  "for 
the  purposes  of  a  public  park  and  for  the 
purposes  of  a  city  hall."  Some  $115,000  were 
paid  to  tbe  parish  as  compensation  for  its 
title  and  interest  in  the  common.  The  meet- 
ing bouse  was  sold  by  the  city  to  a  purchaser, 
who  removed  it  the  next  year,  after  which 
the  city  removed  the  foundation  walls.  Since 
the  year  1882  the  common  bas  been  under  the 
supervision  and  control  of  the  city's  park 
commissioners,  and  since  the  meeting  house 
has  been  removed  the  land  taken  from  the 
parish  has  been  in  the  control  of  tbe  commia- 
sioners,  and  has  been  graded  and  turned  into 
greensward  on  a  level  with  the  surrounding 
common,  ,and  It  so  remains.  So  far  as  leave 
from  tbe  general  court  was  necessary,  St 
1885,  c  139,  must  t>e  held  to  bave  given  per 
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miSBlon  to  use  tbe  commoa  for.  any  purpose' 
for  which  the  statute  gave  authority  to  take 
tbe  title  and  Interest  of  the  First  parish.  If 
the  words,  "or  for  the  purposes  of  a  city' 
hall,"  In  the  first  section  of  the  statute,  mean 
tbe  erection  of  a  new  dty  hall,  leave  to  place 
It  upon  the  common  is  included  In  tbe  enact- 
ment. A  dty  hall  must  have  an  area  upon 
the  ground  of  more  than  600  square  feet,  and 
leave  to  erect  the  building  Is  an  essential 
accompaniment  of  the  authority  to  take  tbe 
title  and  interest  of  the  parish,  without  which 
tbe  authority  to  take  for  the  purposes  of  a 
dty  ball  would  be  useless,  if  not  invalid.  It 
is  clear  from  the  plan,  the  pleadings,  and 
the  agreed  facts  that  the  legislature  did  not  au- 
thorize the  city  to  take  tbe  old  meeting  bouse 
in  order  to  use  it  for  a  city  haU,  and  that 
neither  the  old  meeting  house,  nor  the  land 
under  It,  nor  tbe  Interest  of  tbe  parish  in  tbe 
old  common  were  in  any  way  essential  to  the 
use  of  tbe  present  dty  hall.  Tet  tbe  statute 
was  one  which  authorized  tbe  exercise  by  tbe 
dty  of  the  right  of  eminent  domain,  and  for 
each  of  the  purposes  specified  the  legislature 
must  have  found  a  public  necessity  sufficient 
to  call  for  tbe  passage  of  such  a  statute.  Tbe 
erection  of  -a  new  dty  ball  upon  ground 
which  was  at  once  an  old  common  and  a  pub- 
lic park  would  be  such  a  public  use  aa  would 
justify  the  passage  of  tbe  statute.  In  our 
opinion,  the  reasonable  construction  of  St. 
1885,  c  189,  is  that  by  it  the  legislature  gave 
to  tbe  dty  authority  to  acquire  the  title  and 
interest  of  tbe  parish  in  tbe  common  tor  tbe 
purpose  of  building  there,  in  a  public  park, 
a  new  dty  hall,  suitable  In  size,  location,  and 
construction  for  the  needs  of  the  dty,  and  in 
so  doing  by  a  necessary  Implication  gave  the 
leave  contemplated  in  Pub.  St  c.  54,  {  16. 
Tbe  statute  contains  no  limit  of  time  within 
which  tbe  leave  thus  impliedly  given  must 
be  availed  of,  and  we  see  nothing  in  the  con- 
trol of  the  common  by  tbe  park  commission- 
ers of  the  dty,  nor  in  tbe  removal  of  tbe 
meeting  bouse  and  its  foundations^  and  tbe 
grading  of  tbe  ground  and  using  it  as  part  of 
the  common  or  park,  to  require  the  granting 
of  a  new  leave.  The  giving  leave  to  with- 
draw when  tbe  dty  asked  express  leave  of 
the  legislature  may  wdl  have  been  upon 
tbe  theory  that  no  further  permission  was  re- 
quired, and  cannot  be  treated  as  a  with- 
drawal of  leave  previously  given.  Decree 
affirmed. 


(164  MasB.  347) 

CLARKE  V.  SCHWARZENBERG  et  aL 

(Supreme  Jndidal  Court  of  Massachusetts. 
Suffolk.    Oct.  16,  18te.) 

MOTCAL  Benefit  Issukaiics— Crbuitob  as  Bens- 

PICIAKT — VaTMENT    of    ASSESSMENT    BT    BeNB- 

riciABT — Effect— New  Contract  — Waiver  o» 

Forfeiture. 

1.  Payment  of  assessments  on  a  benefit  cer- 
tificate by  a  benefidary  who  is  merely  a  credit- 
or of  the  insured  will  not  entitle  him  to  recover 
on  the  certificate. 


2.  In  an  action  by  the  benefidary,  a  creditor' 
of  insured,  on  a  benefit  certificate  issued  when 
the  designation  of  a  mere  creditor  as  benefidaryr 
was  unauthorized  by  statute,  it  appe&red  that 
the  insured  had  repeatedly  forfeited  his  mem- 
bership, for  nonpayment  of  assessments,  audi 
was  reinstated  on  plaintiff's  payment  thereof. 
It  was  also  shown  that  after  the  passage  of 
acts  permitting  such  designation,  but  not  Tali- 
dating  certificates  issued  prior  to  their  passage, 
defendant's  soliciting  agent  told  plaintiff  thatt 
the  certificate  would  be  ample  security  for  bis. 
claims  against  insured.  There  was  also  evi- 
dence that  defendant's  secretary  pinned  a  mem- 
orandum to  the  certificate,  reciting  that  plain- 
tiff ought  to  be  protected,  and  that  the  certifi- 
cate should  not  be  assigned  without  his  con- 
sent. When  the  last  overdue  assessment  was' 
paid,  the  insured  furnished  the  company  a 
health  certificate  reciting  that  his  membership 
certificate  had  lapsed,  that  he  desired  to  renew 
the  same,  and  that  his  representations  in  the 
"original  application"  were  true,  and  still  appli- 
cable. The  old  certificate  was  not  surrendered, 
and  no  new  certificate  was  Issued.  Beld,  that 
the  evidence  failed  to  show  a  new  contract,  as 
distinguished  from  a  waiver  of  forfeiture  and 
a  reinstatement  under  the  old  contract 

Rq)ort  from  supreme  judicial  court,  Suffolk 
county;  James  M.  Barker,  Judge. 

Action  by  Barnabas  Clarke  against  Rachael 
A.  Scbwarzenberg,  individually  and  as  execu- 
trix of  the  estate  of  Moses  H.  Schwaxzen- 
berg,  deceased,  and  tbe  Massachusetts  Bene- 
fit Association,  to  compel  payment  to  plaintiCC 
of  the  amount  due  on  a  benefit  certificate. 
The  defendant  assodation  answered,  offering 
to  pay  to  tbe  one  found  by  the  court  to  be  en- 
titled to  payment  The  case  was  reserved 
tor  the  full  court,  and  a  decree  entered  in  fa- 
vor of  defendant  Scbwarzenberg,  as  execu- 
trix. A  new  trial  was  then  had  on  amended 
pleadings,  and  a  judgment  rendered  in  favor 
of  plaintiff,  and  tbe  case  was  again  reiported 
to  the  full  court    Reversed. 

For  prior  report,  see  38  N.  B.  17. 

Bumpus,  Trask,  Simes  &  Adams,  for  plain- 
tiff. Alfred  Hemenway  and  W.  N.  Buffum, 
for  defendant 


ALLEN,  J.  It  was  beld  In  162  Mass.  98,  38 
N.  E.  IT,  that  under  the  statutes  in  force 
when  the  certificate  in  this  case  was  Issued  a 
member  could  not  designate  one  who  was 
merely  a  creditiH'  as  a  beneficiary,  and  that 
there  was  nothing  in  the  subsequent  legisla- 
tion which  made  the  designation  of  Clarke 
valid,  and  that,  therefore,  as  the  case  then 
stood,  the  plaintiff  was  not  entitled  to  recover 
any  part  of  the  proceeds  of  the  certificate  of 
membership.  After  that  decision  the  plaintiff 
was  allowed  to  amend  his  bill  by  introducing 
certain  new  grounds  upon  which  he  sought  to 
recover.  At  the  trial  it  appeared  that  the 
member.  Scbwarzenberg,  failed  16  times  to 
pay  assessments  seasonably,  and,  tipon  bis 
application,  was  reinstated  after  each  failure, 
but  no  new  certificate  was  issued.  On  some 
of  these  occasions  tbe  overdue  assessments 
were  paid  by  tbe  plaintiff,  but  this  does  not 
entitle  him  to  recover  upon  the  certificate. 
Commandery  v.  Merrick,  163  Mass.  374,  40  N. 
B.  183,  and  cases  there  cited.    Tbe  justice  be- 
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fore  -whom  tbe  case  was  tried  found  tbat  In 
these  several  instances  the  reinstatement  was 
by  •way  of  a  new  contract,  and  not  by  way  of 
a  waiver  of  the  forfeiture;  subject,  however, 
to  the  question  of  law  whether  tbe  evidence 
warranted  that  conclusion.  Upon  an  exam- 
ination of  the  evidence  a  majority  of  the 
court  is  brought  to  the  conclusion  that  it  is 
not  suflBcient  for  that  putpose.  The  eighth 
condition  in  the  certificate  provides  that  after 
a  forfeiture  "said  i)arty  may  again  renew  bis 
connection  with  the  association  by  a  new  con- 
tract made  In  the  same  manner  as  the  first, 
or,  for  valid  reasons  to  the  officers  of  tbe  as- 
sociation (such  as  a  failure  to  receive  notice 
of  an  assessment),  be  may  be  reinstated  by 
paying  assessment  arrearages."  This  seems 
to  imply  that  when  the  reinstatement  is  by 
a  new  contract  a  new  certificate  shall  be  is- 
sued, and  that  unless  this  is  done  the  rein- 
statement Is  merely  by  way  of  waiver  of  tbe 
forfeiture. 

The  supposed  new  contract  relied  on  by  the 
plai^.ifif  consisted  of  oral  assurances  of  01- 
ney,  the  defendant's  soliciting  agent,  to  the 
plaintiff,  which  were  to  the  general  effect 
that  the  policy  would  be  ample  security  for 
what  Schwarzenberg  might  owe  him,  and  the 
pencil  memorandum  made  by  Litchfield,  the 
secretary  and  assistant  treasurer  of  the  as- 
sociation, upon  a  small  piece  of  paper,  which 
was  pinned  to  the  original  application  of 
Schwarzenberg.  This  was  as  follows:  "Mr. 
Olney  says  Clarke  ought  to  be  protected.  So 
do  not  assign  policy  without  Clarke's  con- 
sent. March  4,  1892.  E.  S.  Litchfield."  This 
was  made  by  Litchfield  in  consequence  of  Ol- 
ney'B  telling  him  that  Clarke  was  a  creditor, 
and  ought  to  be  protected.  Litchfield  had  the 
custody  of  the  papers  of  the  association. 
Nothing  else  was  done  in  respect  to  the  mat- 
ter. So  far  as  appears,  Schwarzenberg  took 
no  part  in  this  transaction.  He  did  not  sur- 
render tbe  original  certificate,  nor  request  a 
new  one,  nor  know  of  what  was  done  by  Ol- 
ney and  Litchfield.  His  applications  to  the 
association  are  more  consistent  with  the 
theory  that  he  sought  a  reinstatement  under 
his  existing  certificate,  than  that  he  expected 
to  have  a  new  and  independent  contract  of 
membership.  Even  if  it  be  assumed  that  it 
would  be  possible  to  make  a  new  contract, 
within  the  meaning  of  the  eighth  condition, 
without  Issuing  a  new  certificate,  yet  in  that 
case  it  is  obvious  that  it  must  be  one  which 
is  understood  by  the  parties  to  supersede  the 
old  contract,  and  take  Its  place.  The  facts  In 
evidence  show  no  intention  on  the  part  either 
of  Schwarzenberg  or.  of  the  association  to  su- 
persede the  old  contract  by  a  new  one.  When 
an  overdue  assessment  was  paid,  on  April  13, 
1803,  a  conditional  receipt  was  taken,  which 
expressly  recited  that  the  money  was  receiv- 
ed for  an  assessment  on  the  policy,  and  It  Im- 
plies throughout  that  membership  under  that 
policy  or  certificate  was  reinstated.  When 
the  last  overdue  assessment  was  paid,  on 
June  12,   1^3,   ScUwarzcnberg   furnished   a 


health  certificate  setting  forth  that  his  certifi- 
cate of  membership  or  policy  of  inanrance 
had  lapsed  and  become  void  for  nonpayment 
of  assesonents,  and  desiring  that  tbe  same 
might  be  renewed;  warranting  tbat  his 
health  was  then  good,  and  that  his  answets 
and  representaticms  in  iZ^  original  applica- 
tion were  true,  and  still  applicable;  and  add- 
ing that  this  warranty  was  made  a  part  of 
the  certificate  or  policy  above  referred  to. 
This  all  goes  to  show  that  both  Schwarzen- 
berg and  tbe  association  acted  on  the  basis  of 
a  reinstatement  under  the  old  certificate. 
The  payments  above  referred  to  were  both 
made  long  after  the  date  of  the  memorandum 
by  Litchfield.  That  memorandum  was  not  In 
the  form  of  a  contract,  and  was  not  delivered 
to  anybody,  bat  was  pinned  to  the  application 
which  remained  With  Litchfield,  and  seems 
to  have  been  merely  a  memorandum  for  the 
use  of  the  association.  Olney  bad  no  power 
to  bind  the  association  by  a  new  contract, 
even  if  be  had  attempted  to  do  so.  He  was 
merely  a  soliciting  agent.  It  seems  probable 
that  all  parties  acted  under  the  mistaken  sup- 
position that  the  original  asslgimient  of  the 
certificate  by  Schwarzenberg  to  Clarke  was 
valid.  However  that  may  be,  we  see  no  suf- 
ficient evidence  to  warrant  a  finding  that  a 
new  contract  was  made,  as  distinguished 
from  a  waiver  of  the  forfeiture  and  a  rein- 
statement under  the  original  certificate,  and 
the  plaintlfT  is  therefore  not  entitled  to  recov- 
er any  part  of  the  proceeds  of  the  certificate. 
The  question  of  the  plaintiff's  right  to  be 
reimbursed  out  of  the  proceeds  of  the  certifi- 
cate for  the  premiums  paid  by  him  has  not 
been  argued,  and  is  not  now  before  us.  Or- 
dered accordingly. 


(lU  Mass.  402) 

FORBES  V.  AMERICAN  INS.  CO. 

(Supreme  Judicial  Court  of  Massachusetts. 
Worcester.    Oct  17,  1895.) 

INSURANCE  POLTOT— CONSTRCCTIOS. 

Subsequent  to  the  erection  of  a  three-sto- 
ry brick  building  used  exclusively  as  a  pottery, 
a  two-story  brick  structure  was  joined  thereto; 
the  lower  part  being  used  as  a  boiler  room,  from 
which  power  was  famished  for  the  pottery, 
and  for  a  box  shop  and  a  yarn  factory  in  adjoin- 
ing buildings,  while  the  upper  part  was  used,  to 
some  extent,  as  a  storage  room  for  the  pottery 
company.  This  addition  had  a  separate  roof, 
and  there  was  no  access  to  it  from  the  pottery 
building.  Sdd,  that  a  policy  of  insurance  on  a 
"three-story  brick  bailding  occupied  as  a  pot- 
tery, ♦  •  ♦  known  as  the  'Pottery  Build- 
ing,' "  did  not  cover  the  boiler  house. 

Appeal  from  superior  court,  Worcester 
county;    Franklin  G.  Fes^enden,  Judge. 

Action  by  Eleanor  M.  Forbes  against  the 
American  Insurance  Comr"'iy  to  recover  on 
a  policy  of  fire  Insurance.  From  a  judgment 
for  a  part  of  his  claim,  plaintiff  appeals.  Af- 
firmed. 

Following  are  the  material  facts  agreed  up- 
on: 

"It  Is  agreed  that  the  defendant  company 
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Issued  to  the  plaintiff  the  policy  of  Insurance 
mentioned  in  plaintiff's  declaration,  and  that 
at  the  time  of  the  fire  hereinafter  mentioned 
said  policy  was  In  full  force;  that  on  the  date 
of  said  policy,  and  at  the  time  of  said  fire, 
the  plaintiff  was  the  owner  of  the  following 
de«crlhed  buildings  In  East  Brookfleld,  Mass.: 
The  main  building  was  built  In  1877,  of 
brick,  three  stories  high,  with  slate  roof,  and 
about  forty  feet  wide  by  sixty  feet  long. 
Said  building  was  first  used  as  a  pottery 
about  two  years  after  it  was  completed.  One 
or  two  years  after  the  completion  of  said 
building,  a  b<^er  house  of  brick,  one  story 
high,  and  about  thirty  feet  wide  by  sixteen 
feet  long,  was  built  on  the  west  end  of  said 
building,  and  four  or  five  years  later  this  ad- 
dition was  extended  sixteen  feet  further 
west,  and  built  up  another  story,  making  it 
about  thirty  feet  wide  by  thirty-two  feet 
Intg  and  two  stories  high,  all  of  brick.  At  or 
about  the  same  time  a  two-story  frame  build- 
ing was  attached  to  the  west  end  of  this  ad- 
dition, and  sheathed  <»  the  outside  with 
brick.  At  the  time  the  policy  attached,  and 
at  the  time  of  the  fire,  the  three-story  brick 
building  was,  and  for  a  long  time  had  been, 
leased  to  parties  carrying  on  the  business  of 
manufacturing  pottery,  and  used  for  that  pur- 
pose. They  also  used  a  frame  kiln,  with 
iron  roof,  attached  to  the  east  end  of  said 
three-story  building,  and,  for  storage,  a  frame 
building  attached  to,  or  standing  near,  said 
kiln.  The  second  floor  of  said  brick  addition 
on  the  westerly  end  of  said  main  building 
was  used,  to  some  extent,  by  the  pottery 
company,  and  in  its  said  business,  for  stor- 
age, but  not  for  manufacturing.  The  first 
floor  of  said  brick  addition  was  used  exclu- 
Bively  as  an  engine  and  boiler  room.  The 
two-story  building  on  the  west  of  said  brick 
addition  was  occupied  by  other  tenants,  as 
a  box  shop  on  the  first  floor,  and  as  a  yam 
factory  on  the  second  floor.  Power  was  fur- 
nished from  said  boiler  room,  and  the  enr 
gine  therein,  to  the  box  shop,  the  yam  fac- 
t(»T,  and  the  pottery,  by  the  owner  of  the 
buildings.  A  door  through  the  brick  parti- 
tion connected  the  box  shop  with  the  boiler 
room,  through  which  Bhavings  were  passed 
to  feed  the  boilers.  On  the  11th  day  of  De- 
cember, A.  D.  1891,  a  Are  broke  out  in  said 
box  shop,  and  consumed  the  same,  and  dam- 
aged said  two-story  brick  addition  and  the 
three-story  main  building  to  the  amount  of 
four  hundred  forty-eight  and  30-100  dollars. 
Said  damage  was  itemized  by  the  apprais- 
ers as  follows:  'Boiler  house,  $440;  main 
building,  $8.30.'  It  Is,  agreed  that  this  policy 
applies  to  the  three-story  brick  building, 
called  in  the  appraisers'  report  'main  build- 
ing,' and  the  only  controversy  between  the 
parties  is  whether  said  policy,  by  Its  terms, 
also  covers  the  damages  done  to  said  two- 
story  brick  addition,  called  in  the  appraisers' 
report  'boiler  house.'  All  the  requirements  of 
said  policy  are  to  be  considered  as  compiled 
with  on  the  part  of  the  plaintiff." 
v.4lN.B.no.l9 — 12 


The  twUcy  stated  that  "the  American  In> 
surance  Company,  of  Boston,  Mass.,  in  con- 
sideration of  twenty-two  and  50-100  dollars 
to  them  paid  by  the  Insured,  hereinafter  nam- 
ed, the  receipt  whereof  is  hereby  acknowl- 
edged, do  insnre  Mrs.  E.  M.  Fwbes,  of 
Palmer,  Mass.,  and  her  legal  repreeentatives, 
against  loss  or  damage  by  fire,  to  the  amount 
of  fifteen  hundred  d<dlars,  on  her  three-story 
brick  building,  occupied  as  pottery,  situate 
in  Bast  Brookfleld,  Mass.,  known  as  the  'Pot- 
tery Building.'  " 

B.  W.  Potter  and  H.  W.  Aiken,  for  appe- 
lant   Hairy  B.  Cottle,  toe  appellee. 

BARKER,  J.  We  are  of  opinion  that  the 
finding,  awarding  damages  for  the  loss  on 
the  three-story  brick  building  only,  must 
stand,  and  that  the  Judgment  on  the  finding 
must  be  affirmed.  The  adjoining  two-story 
brick  building,  which  the  plaintiff  contends 
was  also  covered  by  the  policy,  was  a  build- 
ing subsequently  built  on  the  end  of  the 
three-story  building,  with  a  separate  roof; 
and  It  is  not  stated  that  there  was  access 
from  one  building  to  the  other,  through  the 
walls.  The  three-story  brick  building  was 
exclusively  occupied  as  a  pottery,  while  one- 
half  of  the  other  building  was  not  so  occu- 
pied. The  policy  purports  to  cover  only  one 
building,  and  the  words,  "known  as  the  'Pot- 
tery Building,' "  do  not,  of  themselves,  nor 
does  anything  in  the  policy,  indicate  that 
any  other  structure  was  Intended  to  be  cov- 
ered by  the  risk  than  the  one  building  ex- 
plicitly designated.  If  the  words,  "known  as 
the  'Pottery  Building,'"  would  Justify  a 
finding  that  all  which  was  so  known  was 
covered  by  the  policy,  there  Is  nothing  which 
requires  a  finding  that  the  two-story  brick 
building  was  so  known.  The  statement  is 
merely  that  a  portion  of  five  buildings,  in- 
cluding the  three-story  building,  had  been 
so  known,  and  it  is  not  stated  that  the  por- 
tion so  known  Included  the  two-story  building. 
Judgment  affirmed. 

(1«4  Mass.  406> 

HILL  V.  COMMERCIAL  UNION  INS.  CO. 

(Supreme  Jndidal  Court  of  Massachusetts. 
Worcester.    Oct.  17,  1895.) 

INSDRANOB— PbBMIT  TO  REPAIR  — COMPBOMIBE  — 
ESTOPPEU 

1.  In  au  action  on  a  fire  policy.  It  appeared 
that  the  agents  who  procnred  the  insurance  for 
plaintiff  had  authority  to  grant  permits  for  va- 
cancies, and  also  for  repairs,  by  attaching  them 
to  policies,  and  sending  copies  thereof  to  defend- 
ant company.  Such  agents  had  already  granted 
a  permit  allowing  the  building  to  remain  un- 
occupied, and  had  said  to  plaintiff,  "When  the 
mecnaDlcs  begin  work,  we  will  put  on  a  me- 
chanics' permit "  BeU,  that  this  was  not  a  per- 
mit, nor  an  agreement  for  a  permit,  unless  up- 
on further  notice  to  the  agents  that  the  me- 
chanics bad  begun  work;  and  the  fact  that  de- 
fendant's agents,  who  were  also  agents  of  the 
plaintiff  in  respect  to  cariufi  for  and  leasing  the 
property,  had  the  policy  in  their  hands,  was  im- 
materliU. 
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2.  Pennlutoii  liy  on  insurance  eomiWDy  'that 
a.  building  may  remain  -vacant  does  not  impliedly 
inclnde  a  permit  for  repairs. 

3.  An  unaccepted  offer  of  compromise  by  aa 
insurance  company,  after  a  loss,  will  not  estop  it 
from  defending  a  suit  on  the  policy. 

■Beport  from  superior  court,  Worcester  coun- 
ty;   Justin  Dewey,  Judge. 

Action  by  Calvin  H.  HUl  against  the  Com- 
mercial Union  Insurance  Company  to  re- 
'COTer  on  a  policy  of  fire  insurance.  Upon 
facts  found  by  the  court,  the  case  yma  re- 
ported for  the  consideration  of  the  supreme 
Judicial  court    Judgment  for  defendant 

Thatcher  B.  Dunn,  for  plaintifF.  FranJc  P. 
Moulding  and  Frank  Dean,  for  defoidant 

ALliEN,  J.  The  risk  was  increased  under 
circumstances  which  would  avoid  the  policy, 
unless  this  defense  is  cut  off  by  the  acts  of 
the  defendant's  agents.  The  agents  liad  au- 
thority to  grant  permits  for  vacancies,  and 
also  for  repairs,  by  attaching  written  or 
printed  permits  to  policies,  and  sending  cop- 
ies thereof  to  the  defendant.  They  had  al- 
ready granted  such  a  permit  for  allowing 
the  building  to  remain  unoccupied,  and  one 
of  them  had  said  to  the  plaintiff,  "When  the 
mechanics  begin  work,  we  will  put  on  [to 
the  policy]  a  mechanics'  permit"  But  It  was 
never,  in  fact,  done,  and  the  agents  had  not 
been  Informed  and  did  not  know  that  the 
mechanics  had  begrun  work.  There  Is  noth- 
ing to  show  that  the  agents  bad  authority 
to  bind  the  defendant  by  an  oral  agreement 
to  grant  a  permit  (Parker  v.  Insurance  Co., 
162  Mass.  479,  39  N.  B.  179,  and  cases  cited); 
and,  moreover,  their  promise  as  made  im- 
plied that  notice  should  be  given  to  them  be- 
fore the  permit  should  be  attached  to  the 
policy.  It  was  no  present  permit  snd  no 
agreement  for  a  future  permit,  unless  upon 
further  notice.  The  fact  that  the  defend- 
ant's agents,  who  were  also  agents  of  the 
plaintiff  in  respect  to  caring  tor  and  leasing 
the  property,  had  the  policy  in  their  hands  Is 
immaterial.  The  plaintiff  contends  that  add- 
ing the  permit  for  repairs  to  the  permit  for 
vacancy  would  not  change  the  grade  of  risk, 
and  that  the  permit  for  vacancy  therefore 
includes  the  permit  for  repairs,  and  that  the 
.-assent  of  the  defendant  thereto  is  to  be  pre- 
sumed. If  that  were  so,  the  plaintiff,  on  get- 
ting leave  to  do  one  of  the  things  provided 
against  in  the  policy,  might  do  all  the  rest 
without  permission.  That  cannot  be.  The 
unaccepted  offer  of  compromise  creates  no 
'estoppel,  and  shows  no  -waiver  on  the  part 
of  the  defendant    Judgment  for  defendant 

(164  MaBB.  382) 

7IABNDEN  V.  MILWAUKEE  MECHANICS' 
INS.  CO. 

(Supreme  .Tudidal  Court  of  Magsacbusetfas. 
Essex.     Oct.  17,  1895.) 

iMSDiuiiOB  —  FuRMisKtNO  Pttoors  Of  Loss  —  DVB 
DiLiOBSCB— Question  for  Jurt. 
1.  Where  a  fire  policy  provides  that  the  In- 
aured  in  case  of  loss  shall  "forthwith"  render 


to  the  company  a  statement  of  the  value  of  -the 
property,  the  qnrstion  whether  the  statement 
was  forthwith  rendered  is  one  of  fact  for  the 
JniT. 

2.  Where,  ia  suit  on  a  fire  policy,  requiring 
a  statement  of  the  value  of  the  property  in  case 
of  loss  to  be  "forthwith  rendered, '  it  appears 
that  suL'h  statement  wa^  rendered  two  months 
after  the  loss,  evidence  tliat  the  fire  was  so  ex- 
tensive as  to  throw  die  affairs  of  the  plaintiff 
into  entire  confusion;  that  the  plaintiff  was  sick 
for  three  weeks  after  the  fire,  and  was  delayed 
in  getting  his  books,  and  had  to  take  accounts 
of  stock  for  three  years;  that  it  was  customary 
for  the  adjusters  to  finish  their  work  before  the 
statement  was  sent,  and  that  the  statement,  aft- 
er being  prepared,  had  to  be  printed, — is  suffi- 
cient to  justifv  a  finding  that  such  statement 
was  "forthwith  rendered." 

3.  In  an  action  on  a  j)oIicy  requiring  proofs 
of  loss  to  be  "forthwith  rendered,  certain  evi- 
dence of  plaintiff's  diligence  in  rendering  such 
proofs  was  admitted,  subject  to  the  defendant's 
exception.  Subsequently  the  defendant  with- 
out reserving  his  rights  as  to  such  exceptions, 
agreed  that  the  jury  might  find  for  the  plaintiff 
if  the  first  proof  of  loss  was  delivered  to  their 
agent  with  the  promise  on  his  part  to  forward  it 
The  jury  returned  a  verdict  for  plaintiff.  Hdd, 
that  the  agreement  and  finding  waived  the  ex- 
ceptions. 

4.  The  fact  that  local  agents  of  an  Insur- 
ance company  are  not  authorized  by  their  com- 
mission to  receive  proofs  of  loss  will  not  pre- 
vent a  delivery  to  them  of  proofs  of  loss  being 
a  delivery  to  uie  company,  where  the  policy  is- 
sued does  not  notify  the  policy  holder  Uiat  they 
are  agents  of  limited  powers,  and  it  appears  that 
they  had  apparent  author!^  by  custom  to  re- 
ceive proofs  of  loss. 

Xizceptions  from  superior  court,  Essex  coun- 
ty;  Edgar  J.  Sherman,  Judge. 

Action  by  George  W.  Hamden  against  the 
Milwaukee  Mechanics'  Insurance  Company  on 
a  fire  policy.  There  was  a  verdict  for  plain- 
tiff, and  defendant  excepts.  Exceptions  over- 
rnled. 

Wm.  H.  Niles  and  Geo.  J.  Garr,  for  plain- 
tiff.   Hnrlbort  &  McCarthy,  for  defendant 

MOBTON,  J.  The  policy  In  this  case  pro- 
-vlded  that,  "In  case  of  any  loss  or  damage 
under  this  policy,  a  statement  in  -writing,  sign- 
ed and  sworn  to  by  the  insured,  shall  be  forth- 
with rendered  to  the  company,  setting  forth 
the  value  of  the  property  insured,"  etc.  The 
fire  occurred  on  the  26th  day  of  Noveml)er, 
1888.  The  first  statement  und«  the  above 
provision  -was  rendered  in  the  latter  part  of 
January,  1890.  It  is  contended  that  it  was 
not  rendered  "forthwith."  But  we  think  that 
It  was  rightly  left  to  the  Jury,  with  Instruc- 
tions to  which  we  see  no  objection,  to  say 
whether,  under  all  of  the  circumstances,  that 
was  or  was  not  done.  The  property  described 
in  the  policy  was  situated  in  Lynn,  and  was 
destroyed  In  a  great  fire,  wh'ih  occurred  on 
the  date  above  stated.  The  fire  was  so  exten- 
sive that  it  fairly  may  be  presumed  to  have 
caused  confusion,  not  only  In  the  affairs  of 
the  plahitiff,  but  In  those  of  the  entire  com- 
munity. In  such  a  state  of  things  delay 
would  naturally  arise  in  relation  to  matters  af- 
fecting Insurance  losses,  and  would  make  it 
impossible  to  render  a  statement  forthwith  In 
the  sense  of  at  osce.     Besides  these  consld- 
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eiatloiu,  there  was  testimony  tending  to  show, 
among  other  things,  that  the  plaintiff,  by  rea- 
son of  impaired  health,  was  unable  to  enter 
upon  an  examination  of  his  affairs  for  up- 
wards of  three  weeks;  that  he  could  not  get 
at  Ms  books  for  a  week;  that  he  had  to  take 
an  account  of  stock  for  three  years,  and  it 
took  two  weeks  to  get  at  the  footings;  that 
it  was  customary  to  wait  for  the  committee 
of  adjusters  to  finish  their  work;  and  that, 
after  the  proofs  of  loss  were  prepared,  th^ 
had  to  be,  or  were,  printed,  and  he  then  swore 
to  them,  and  gave  them  to  the  broker  tlirough 
whom  the  insurance  was  effected,  who  testi- 
fied that  he  gave  them,  when  ready,  to  Pit- 
man &  Breed.  Whether  the  statement  was 
"forthwith  rendered"  depended  on  whether, 
taking  all  of  the  circumstances  and  consid- 
erations Into  account,  the  plaintiff  used  due 
and  reasonable  diligence.  If  he  did,  then  it 
was  "fOTthwith  rendered,"  within  the  fair 
meaning  of  the  policy.  And  whether  he  did 
or  did  not  was  a  question  of  fact  for  the  jury. 
Carpenter  y.  Insurance  Co.,  135  N.  Y.  298, 
302,  31  N.  B.  1015;  Insurance  Co.  v.  Davis,  08 
Fa.  St  280;  Edwards  v.  Insurance  Co.,  3  GUI, 
176;  Donahue  t.  Insurance  Co.,  56  Vt  374. 
We  think  that  there  was  testimony  which  Jus- 
tified the  Jury  in  finding,  as  they  must  have 
found,  that  the  statement  was  "forthwith  ren- 
dered." 

Certain  evidence  was  admitted,  subject  to 
the  defendant's  exception,  on  the  question  of 
the  plaintiff's  diligence  in  rendering  the  state- 
ment Subsequently  the  defendant,  reserving 
its  rights  only  as  to  certain  rulings  wlilch  it 
had  requested,  and  wliicb  the  court  had  re- 
fused, agreed  that.  If  the  first  proof  of  loss 
was  delivered  to  Breed  with  a  promise  on  his 
part  that  he  would  forward  it,  the  Jury  might 
find  for  the  plaintiff.  Since  the  Jury  returned 
a  verdict  for  the  plaintiff,  they  must  have 
found  that  the  first  proof  of  loss  was  deliv- 
ered to  Breed  with  a  promise  by  him  to  for- 
ward It  And  we  think  that  the  effect  of 
this  agreement  and  of  the  flpding  was  to  ren- 
der immaterial  the  exceptions  which  had  been 
taken  regarding  the  admissibility  of  the  evi- 
dence. It  would  seem  as  though  counsel  for 
the  defendant  did  not  care  to  argue  that,  un- 
der the  circumstances,  due  diligence  had  not 
been  used  by  the  plaintiff  In  rendering  the 
statement  If  one  was  rendered  the  last  of 
January,  but  pref^red  to  rest  on  the  conten- 
tion that  the  first  proof  was  not  delivered  to 
Breed  at  all. 

The  remaining  question  is  whether  the  de- 
livery of  the  statement  or  proof  of  loss  in  the 
latter  part  of  January,  1890,  to  Pitman  & 
Breed,  the  local  agents  of  the  company,  con- 
stituted a  delivery  to  the  company.  Under 
the  instructions  It  Is  possible  that,  notwith- 
standing the  testimony  of  Walton,  the  jury 
may  have  found  that  the  proof  was  not  only 
received  by  Breed,  but  was  forwarded  by  him 
to  the  company,  and  actually  received  by  it 
But  the  request  of  the  defendant  asked  for  a 
ruling  that  ddivery  of  the  proof  of  loss  to  the 


local  agents,  which  was  not  forwarded  to  ttfe 
defendant  was  not  a  delivery  to  the  ieteoA- 
ant  at  the  statement  in  writing  required  by 
the  policy,  unless  the  plaintiff  showed  that 
the  local  agents  were  authorized  by  the  com- 
pany to  receive  the  proof.  This  was  refused 
by  the  court,  and  the  Jury  were  permitted  to 
find  that  a  delivery  to  the  local  agents  would 
constitute  a  delivery  to  the  company;  and  It 
thus  becomes  necessary  to  consider  the  ruling 
requested  by  the  defendant  The  commission 
Issued  to  Pitman  &  Breed  by  the  defendant 
gave  them  "full  power  to  receive  proposals 
for  Insurance  agahist  loss  or  damage  by  fire 
In  Lynn  and  Tidaity,  to  receive  mcmeys,  and 
countersign,  issue,  renew,  and  consent  to  the 
transfer  of  policies,  •  •  *  subject  to  the 
rules  and  r^rilations  of  said  company  and  to 
such  instructions  as  may  from .  time  tO'  time 
be  given  to  its  oflBcers."  The  policy  contained 
no  notice  of  this  limitation  of  authority  on  the 
part  of  Pitman  &  Breed,  and  this  case  is  thus 
distinguishable  from  many  of  those  relied  on 
by  the  defendant  some  in  stock  companies, 
and  some  In  mutual,  when  the  policy  on  its 
face  gave  notice  of  the  scope  of  the  agent's 
authority.  The  only  reference  In  this  policy 
to  the  matter  of  agency  Is  In  the  last  line. 
Where  it  is  provided  that  "this  policy  shall 
not  be  valid  until  countersigned  by  the  dnly- 
authorlzed  agent  of  the  company  at  Lynn, 
Mass.,"  and  which,  so  far  as  it  signifies  any- 
thing. Implies  that  the  agent  at  Lynn  Is  a 
general  agent  At  any  rate,  it  does  not  notify 
the  policy  holder  that  he  Is  an  agent  with  lim- 
ited powers.  Neither  does  the  policy  contain 
any  promise  as  to  the  manner  In  which  the 
proofs  of  loss  shall  be  delivered  to  the  com- 
pany. If,  therefore,  the  local  agents  had  ap- 
parent authority,  by  custom  or  otherwise,  to 
receive  the  proofs  of  loss,  we  think  that  a  de- 
livery to  them  would  constitute  a  delivery  to 
the  company,  even  if  they  had  not  authority, 
from  the  nature  of  their  agency,  to  receive 
them,  or  if,  also,  in  the  absence  of  custom,  a 
dellveiy  to  them,  under  the  circumstances, 
would  not  have  been  a  reasonable  mode  of 
sending  the  proofs  of  loss  to  the  company,— 
neither  of  which  do  we  pass  upon.  See  Bish- 
op V.  Eaton,  161  Mass.  496,  500,  37  N.  E.  665; 
Wheeler  v.  Insurance  Co.,  131  Mass.  1;  East- 
ern R.  R.  v.  Relief  Ins.  Co.,  105  Mass.  570: 
Markey  v.  Insurance  Co.,  103  Mass.  92;  Fogg 
V.  Grlffln,  3  Allen,  1;  Gloucester  Manufg  Co. 
V.  Howard  Fire  Ins.  Co.,  6  Gray,  407;  Arff  v. 
Insurance  Co.,  125  N.  Y.  51,  25  N.  B.  1073. 
The  Instruction  requested  omitted  any  refer- 
ence to  this  element  of  the  case,  but  rested  on 
the  proposition  that  a  delivery  to  the  local 
agents  was  not  effectual  unless  they  were  ac- 
tually authorized  by  the  company  to  receive 
proofs  of  loss,  and  it  was  therefore  rightly 
refused.  There  was  testimony  tending  to 
show  that  it  was  the  universal  custom  among 
insurance  companies  for  local  agents  to  pre- 
pare proofs  of  loss,  and  send  them  to  .the  com- 
{•any,  when  it  was  not  done  by  the  adjusters, 
,  which  was  the  case  here.    Apparent  authpr- 


Digitized  by 


Google 


KOBTHBASTBBN  RBPOBTEB,  VoL  4L 


(MasB. 


Hf  OD  tile  part  of  the  local  agents  to  recdre 
prootB  of  Ion  would  be  Implied  from  sncb  a 
custom.  A.  considerable  portion  of  the  Inatrac- 
tlons  as  r^MFted  seems  to  bave  been  directed 
to  tbe  consideration  of  the  meaning  of  "fortb- 
'wltb,"  and' to  the  question  whether  the  proof 
was  delivered  to  Breed.  But  we  think  that 
it  sufficiently  appears  from  the  charge  and 
from  the  colloquy  between  the  court  and  the 
counsel  for  tbe  d^endant  that  tbe  eCtect  of 
custom  upon  tbe  matter  of  delivery  was  called 
to  the  attention  of  the  Jury.  No  exception 
was  made  to  this  portion  of  the  charge  for  in- 
anfflclency  or  otbowlse,  counsel  for  tbe  de- 
fendant apparently  being  content  to  rest  upon 
tbe  refusal  of  the  court  to  give  tbe  request  In 
the  precise  form  In  which  It  was  made.  A 
majwlty  of  tbe  court  think  that  the  excep- 
tlons  should  be  overruled,  and  It  la  so  ordered. 
Bxcq^ns  overruled. 


<1M 


.  410) 
BKOSNAN  T.  TBUIiSON. 


(Supreme  Judicial  CSonrt  of  Msssachusetts. 
Worcester.    Oct  17.  1895.) 
MsoBAino'B  LisN— Bbsor  nr  BrArtMwtn. 
Pub.  St  c.  191,  {  6,  providing  for  the 
filing  of  a  statement  to  perfect  a  mechanic's 
lien,  does  not  require  that  the  name  of  the  per- 
sona  with  whom  the  contract  was   made   be 
stated;  and  therefore  a  mistake  in  the  name  of 
such  person  is  harmless,  and  a  petition  contain- 
ing the  same  mistake  may   oe  corrected   by 
amendment 

Kxceptlons  ftom  superior  court.  Worcester 
county;  John  Hopkins,  Judge. 

Petition  by  Thomas  Brosnan  against  Hans 
Tmlson  to  enforce  a  mechanic's  Uen.  A  ver- 
dict was  directed  for  defendant,  and  plaintiff 
excepts.    Exceptions  sustained. 

Ifarvin  M.  Taylor,  for  petitions.  Wood  & 
Wood,  for  defendant 

KNOWLTON,  J.  The  petitioner.  In  filing 
his  statement  In  the  registry  of  deeds,  as  re- 
quired by  the  statute,  for  the  purpose  of  pre- 
serving his  Hen,  and  in  making  his  petition  on 
which  the  hearing  was  had,  alleged,  by  a  mis- 
take, that  tbe  contract  under  which  he  per- 
formed the  labor  for  which  he  claimed  the 
lien  was  made  with  the  firm  of  Harris  &  Be- 
ford,  when  in  fact  Beford  was  not  a  partner, 
and  the  contract  was  made  with  Harris  alone. 
The  judge  ruled  that,  if  the  petition  wwe 
amended  by  striking  out  tbe  name  of  Beford, 
tbe  error  In  the  statemoit  would  be  fatal  to 
bis  daim,  and  declined  to  allow  the  proposed 
amendmoit  to  the  petition,  not  In  the  exercise 
of  bis  discretion,  but  on  the  ground  that  audi 
an  amendment  could  do  the  petitioner  no 
good.  We  think  this  ruling  was  erroneous. 
The  Public  Statutes  (chapter  191,  |  6),  which 
require  tbe  filing  of  the  statement,  do  not 
require  that  the  particulars  of  the  contract 
shall  be  set  out,  except  In  those  parts  which 
are  important  In  determining  tbe  rights  of 
tbe  parties,  and  the  name  of  tbe  person 


with  whom  tiie  contract  was  made  la  not 
required  to  be  stated.  If  It  Is  stated,  and  if 
there  is  a  mistake  in  It,  Innocently  made,  it 
does  not  affect  tbe  right  of  the  petitioner  to 
recover  upon  a  petition  which  Is  correct  In 
this  particular.  Section  13  of  this  chapter 
of  tbe  Public  Statutes  provides  that  tbe  pe- 
tition shall  contain  a  brief  statement  of  tbe 
contract  on  which  the  petition  is  founded, 
with  tbe  amount  due  thereon.  Under  this  sec- 
tion, it  may  be  necessary  to  set  forth  in  tbe 
petition  tbe  name  of  the  party  with  whom  tbe 
contract  was  made.  But  the  language  dif- 
fers materially  from  that  of  section  6.  Pub. 
St  c  191.  {  8,  and  St  1892,  c  191,  are  in- 
tended to  preserve  the  validity  of  tbe  Uen 
when  the  petitioner  has  made  an  innocent 
mistake  in  bis  statement  in  regard  to  any  of 
tbe  matters  iMrticularly  specified  which  are 
required  by  the  statute  to  be  stated.  It 
would  be  without  warrant  In  tbe  statute,  and 
contrary  to  tbe  spirit  of  the  law,  to  htrid  that 
an  Inaccuracy  in  stating  a  part  of  tbe  con- 
tract not  particularly  required  to  be  set  out 
Is  fatal  to  the  lien  claimed.  Practically,  such 
a  holding  would  often  work  great  injustice, 
as  apparently  It  would  in  tbe  present  case; 
for  It  Is  very  proper  to  give  the  names  of 
the  contractors  In  the  statement,  and  work- 
men often  have  no  means  of  knowing  tbe 
precise  relations  of  the  persons  connected  with 
tbe  different  departments  of  a  business.  If 
the  petitioner  is  permitted  to  amend  his  pe- 
tition, the  error  In  the  statement  will  not  pre- 
clude lilm  from  recovering.  Exertions  sus- 
tained. 


(IMHass.  JST) 
COMMONWEALTH  v.  BROOKS. 

(Supreme  Judicial  Court  of  Masaachaaetts. 
Hampden.    Oct.  17,  1895.) 

CaiMiffAi.  Law— DiKBOiiifo  Vbbdiov. 
Where  the  weight  of  the  evidence  tended 
to  establish  the  allegations  of  the  indictment 
it  was  not  error  to  refuse  to  direct  a  verdict  for 
defendant 

Exceptions  from  superior  court,  Hamjtden 
county;   Henry  K.  Braley,  Judg& 

William  H.  Brooks  was  convicted  of  burn- 
ing the  dwelling  house  of  another,  and  ex- 
cepts.   Exceptions  overruled. 

O.  li.  Oardno*,  Dtst  Atty.,  for  the  Com- 
monwealth.   Daniel  E.  Leary,  for  defendant 

KNOWLTON,  J.  The  building  which  the 
defendant  was  found  guilty  of  burning  was 
a  dwelling  house  standing  on  land  of  Mary 
A.  Burt.  She  and  the  defendant  were  not 
married,  but  they  lived  together  as  husband 
and  wife-,  in  this  house,  with  their  children. 
The  only  exception  in  tbe  case  Is  to  the  re- 
fusal of  the  presiding  justice  to  direct  a  ver- 
dict for  the  defendant  on  the  ground  that 
there  was  no  evidence  to  sustain  the  allega- 
tion of  property  In  Mary  A.  Burt  Tbe  great 
weight  of  the  evidence  was  In  favor  of  tbe 
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commonwealth's  contention  that  she  owned 
the  building,  and  it  is  doubtful  whether 
there  was  any  evidence  which  would  bare 
warranted  a  finding  that  the  defendant  own: 
ed  it  It  is  entirely  clear  that  the  judge 
could  not  properly  give  the  instructions  re- 
quested. Webster  v.  Potter,  105  Mass.  414; 
Madigan  v.  McCarthy,  108  Mass.  376;  West- 
gate  y.  Wixon,  128  Mass.  304;  Howard  v. 
Fessenden,  14  Allen,  124;  Poor  t.  Oakman, 
104  Mass.  309.    Exceptions  oremiled. 


(1S4  Hara.  412) 

BAKER  T.  TlBfiBTTS. 

(Supreme  Judidal  Court  of  Massachusetts. 
Worcester.    Oct.  17,  1885.1 

Action  for  Ik; obiss  —  DAXOERons  Pbemisbs  •>■ 
AvTHOBiTT  or  AoBNT— Evidence. 
In  an  action  for  injuries  caused  by  an 
explosion  on  defendant's  premises,  which  he  had 
leased  to  another  on  the  ground  that  defendant's 
aeent,  who  made  the  lease,  invited  plaintiff  to  go 
on  the  premises,  linowing  they  were  dangerous, 
without  warning  him  of  the  danger,  it  appeared 
that  the  exp]osi>e  was  stored  in  the  basement 
before  the  lease  was  made,  that  such  agent 
had  authority  to  make  the  lease,  that  he  denied 
that  he  SKreed  with  the  lessee  to  remote  sudi  ex- 
plosive, and  that  the  explosion  occurred  wMIe 
he  and  plaintiff  were  on  the  premises  to  deter- 
mine what  articles  might  remain.  jBdd,  -that 
evidence  of  such  agent's  conduct,  after  as  w^ 
as  before  the  explosion,  was  competent;  as  tend- 
ing to  show  bis  relation  to  the  business  of  remor* 
ing  such  explosivt.,  in  connection  with  evidence 
of  ratification  by  defendant. 

Exceptions  from  superior  conrt,  Worcester 
county;   John  Hopkins,  Jndge. 

Action  by  Peter  Baker  against  Hetazy  L. 
Xibbetts  for  personal  injuries  caused  byan»x>- 
plosion  on  defendant's  premises,  as  the  resnll 
of  the  negligent  acts  <rf  defendant's  agent. 
There  was  a  verdict  for  plaintiff,  and  defend- 
ant excepts.    Exoqrtions  overroledL 

Webster  Thayer  and  Hcllls  W.  Cobb,  for 
plaintiff.  John  C.  Burke,  William  S.  Mar- 
shall, and  James  F.  Corbitt,  for  defendant 

KNOWLTON,  J.  At  a  former  hearing  of 
this  case,  It  was  held  that  there  was  evidence 
tending  to  charge  the  defendant  with  lia- 
bility for  the  accident  wUch  liappened  to  the 
plaintiff.  Baker  v.  Tibbetta,  162  Mass.  468, 
39  N.  B.  350.  At  a  second  trial  before  a  jury, 
at  which  these  exceptions  were  taken,  there 
was  evidence  for  the  plaintiff  upon  each  of 
the  points  referred  to  in  the  opinion  of  this 
court  as  grounds  of  recovery  against  the  de- 
fendant. While  there  was  much  contradic- 
tion In  regard  to  the  question  whether 
Steams,  the  defendant's  agent  invited  the 
plaintiff  to  the  place  of  danger  Immediately 
before  the  accident  there  was  direct  evidence 
to  warrant  answering  It  In  the  affirmative. 
It  was  undisputed  that  Stearns  rightly  acted 
as  agent  for  the  defendant  In  making  the 
lease,  and  there  was  evidence  tending  to 
sbow,  aa  the  grounds  stated  in  our  former 
opinion,  that  in  a  legal  sense  he  represented 


the  defendant  In  what  he  said  and  did  in 
regard  to  the  removal  of  the  bisulphide  of  car- 
bon. Tbe  evidence  of  his  condnttt  subse- 
quently to  the  acddent,  as  well  as  before  It 
taken  in  connection  with  his  admitted  au- 
thority to  execute  the  leasee  and  with  the 
evidence  of  ratification  by  the  defendant,  and 
with  his  denial  tliat  he  made  an  agreement 
with  Sherman  to  remove  any  articles  from 
the  basement  was  competent  as  tending  to 
show  his  relation  to  the  business  of  removing 
tbe  bisulphide  of  carbon.  Exertions  over- 
ruled. 


(164  Mara.  401) 

BANCROFT  v.  FITCH  et  al. 

(Supreme  Judicial  Conrt  of  Massachusetts. 
Worcester.    Oct  17.  1885.) 

Will — CoNSTRrcTioii. 
Testatrix  gave  personalty  to  her  son  E\, 
"to  tie  held  in  trust  by  my  said  daughter  H. 
and  her  husband.  B.,  for  the  support  and  main- 
tenance of  F.  Anything  remaining  at  liis  de- 
cease shall  t>e  equally  divided  among  my  three 
daughters."  H.  died  after  testatrix;  and  F., 
after  H.  .Hdi,  that  the  trust  property  not  used 
for  the  support  of  F.  should  be  distributed  one- 
tliird  to  each  of  the  two  remaining  daughters 
of  testa/trix,  and  one-tliird  to  the  legal  repre- 
sentatives of  H. 

Case  reserved  from  supreme  Judicial  court 
Worcester  cotuty;  W.  A.  Fidd,  Judge. 

Petition  by  Andrew  J.  Bancrc^t  trustee, 
against  Andrew  L.  Fitch  and  others,  for  in- 
structions under  the  will  of  Sopheonia  W. 
Fitch,  deceased.  From  tbe  decree  of  the  pro- 
bate court  defendants  appealed.  Case  re- 
served for  consideration  of  the  full  court 
Affirmed. 

W.  S.  B.  Hopkins  and  Frank  B.  Smith,  for 
appellanta  Henry  F.  Harris  and  Charles  M. 
Thayer,  for  appellee  Bradbury  M.  Bailey. 

BARKER,  J.  Tbe  testatrix  died  in  the 
year  1884,  leaving  three  daughters  (Louisa 
M.  Brigham,  Harriet  L.  Wheeler,  and  Helen 
8.  Bailey,  the  wife  of  Bradbury  M.  Bailey) 
and  two  sons  (Frauds  Q.  Fitch  and  Andrew 
L.  Fitch).  Helen  Bailey  has  died  since  the 
death  of  the  testatrix,  and  Francis  G.  Fitch 
bas  died  since  the  death  of  Helen  S.  Bailey. 
After  making  several  bequests,  not  now  ma- 
terial, the  testatrix  disposed  of  the  residue 
of  her  property  in  these  terms:  "I  give,  de- 
vise, and  bequeath  to  my  son  Francis  G. 
Fitch  all  the  rest  of  my  property  that  I  die 
possessed  of,  both  real  and  personal.  The 
same  to  be  held  in  trust  by  my  said  daughter 
Helen  and  her  bnsband,  Biadbury  M.  Bailey, 
for  the  support  and  maintenance  of  the  said 
Francis  G.  Fitch.  Anything  remaining  at  his 
decease  shall  be  equally  divided  among  my 
three  daughters."  The  decree  appealed  from 
ordered  that  the  trust  property  not  used  for 
the  support  and  maintenance  of  Francis  G. 
Fitch  should  be  distributed  one-third  each  to- 
the  daughters,  Louisa  M.  Brigham  and  Har- 
riet L.  Wheeler,  and  one- third  to  the  legal. 
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repwcntatfvCT  of  tbe  deceased  datfebter, 
Helen  B.  Bailey.  This  decree  was  clearly 
rlgU.  The  amount  of  the  fund  which  might 
ultimately  pass  to  the  daughters  of  the  testa- 
trix was  wholly  oncertiUn,  bat  sncb  an  un- 
certainty does  not  preyent  the  Testing  of  the 
right  to  share  In  the  dlstrlbntlon.  That  the 
testatrix  did  not  intend  to  treat  her  dangh- 
ten  as  a  class,  the  sarviyors  only  of  whidh 
shonld  share  in  the  dlstribntlon.  Is  evident, 
not  only  from  the  words  used,  "shall  be  di- 
vided equally  among  my  three  daughters," 
which,  under  the  circumstances.  Is  equivalent 
to  naming  them,  but  also  from  the  absence 
of  any  further  disposition  of  the  fund  in  case 
none  of  her  daughters  should  survive  the  son 
for  whose  support  the  fund  was  first  given. 
We  assume  that  the  decree  dealt  only  with 
personalty.  If  any  portion  of  tUs  residue 
was  realty,  the  Interest  of  Helen  S.  Bailey  In 
It  would,  of  course,  go  to  her  heirs- by  the 
statute.   Decree  of  probate  oonrt  affirmed. 


<1M 


387) 

O'NBIL  T.  OIJBABT. 
BABLET  V.  SAMB. 


(Supreme  Judicial  Court  of  Maasscbnsetts. 
Suffolk.     Oct  17,  1895J 

IlMUBT  TO  BKFIOTS— EVIOIKCB  OrMseUSHOB— 

ViOT  PRINCIPAi. 

1.  In  an  action  for  personal  injuries  received 
while  blasting  rock,  it  was  error  to  refuse  to 
charge  that  there  was  no  evidence  of  negli- 
gence in  the  selection  of  a  superintendent  or 
workmen  employed  on  the  work,  where  the  only 
testimony  on  that  point  was  given  by  the  super- 
intendent, who  stated  that,  though  he  had  nev- 
er had  charge  of  dynamite  blasting,  he  knew 
how  it  ought  to  be  done. 

2.  Where  i^aintiffs  were  drilling  a  blasting 
hole,  and  a  charge  which  plaintiffs  did  not  know 
was  there  exploded,  it  was  error  to  refuse  to 
charge,  in  an  action  for  the  injuries  sustained, 
tliat  there  was  no  personal  negligence  on  the 
part  of  defendant,  where  the  only  testimony  was 
that  defendant  had  requested  plaintiffs  to  com- 
mence work  at  5  o'clock  on  the  morning  of  the 
acddent  had  directed  two  men  to  manipulate 
llie  drill,  becausu  it  was  too  heavy  for  one, 
and  sent  the  workman  in  charge  of  the  blasting 
to  sharpen  tools,  supposing  that  the  charge  in 
said  hole  had  been  exploded. 

3.  One  whose  dnty  it  was  to  superintend 
blasting  in  a  quarry,  but  who  spunt  most  of  his 
time  in  attending  to  the  fires  under  the  boil- 
ers, in  sharpening  tools,  and  doine  other  acts 
of  manual  labor,  is  not  a  person  whose  sole  or 
principal  duty  was  that  of  superintendence, 
within  the  meaning  of  St.  18S7,  c.  270,  S  1,  cL  2, 
relating  to  fellow  servants. 

Exceptions  from  superior  court,  Suffolk 
county;  J.  B.  Richardson,  Judge. 

Separate  actions  by  John  O'Neil  and  WU- 
llam  Earley  against  Thomas  O'Leary  for  per- 
sonal injuries.  PlalntlfCs  had  Judgment,  and 
defendant  excepts.    Exceptions  sustained. 

These  actions  were  brought  to  recover  for 
personal  injuries  sustained  while  plaintiffs 
Were  engaged  in  drilling  out  a  blasting  hole 
on  defendant's  premises,  and  caused  by  the 
explosion  of  a  charge  of  dynamite '  which 
plaintiffs  did  not  know  was  In  the  hole,  and 


Wblcfh  tbey  asserted  was  permitted  to  remain 
lb  tti»taole  tbrongfa  the  negligence  of  one  Mc^ 
Donald,  who  was  an  employe  of  defendant 
At  the  conclusion  of  Uie  erldenoe,  defendant 
asked  the  court  to  tnstmct  the  Jury,  Inter 
alia,  aa  foOows:  "(1)  There  is  no  evidence 
which  will  autborlBe  a  vradlct  for  plaintiff 
in  either  case.  (2)  There  te  no  evidence  of 
negligence  on  the  part  of  the  defendant  In 
the  selection  and  employment  of  a  snperin- 
tendent,  or  of  woi^men  employed  on  this 
work,  which  contributed  to  cause  the  acci- 
dent" "(4)  There  Is  no  evidence  of  persMial 
negligence  <m  the  part  of  the  defoidant  in 
reference  tp  the  aocidenf,  which  contributed 
to  cause  It  (5)  There  is  no  evidence  that 
McDonald  was  employed  as  a  superintend- 
ent, whote  sole  Or  principal  duty  was  that 
-of  superinteodenoe,  so  that  the  defendant  can 
be  held  liable'  for  the  negligence  of  McDon- 
ald." Tbe  court  declined  to  give  said  Instruc- 
tions, to  which  ruling  defendant  duly  ex- 


Charlea  T.  Gallagher  and  Frank  N.  Nay, 
for  idaintUC  Barley.  Wm.  H.  Brown,  for 
plaintiff  O'N^  Robert  M.  Morse,  Charles 
O.  Keyes,  and  Charles  D.  Keyea,  tor  defend- 
ant 

LATHROP,  J.  The  first  request  for  in- 
structions we  pass  for  the  present,  as  it  de- 
pends In  part  upon  other  requests,  which  we 
shall  consider  at  length. 

The  third  request,  we  are  of  opinion,  should 
have  been  given.  An  examlnatira  of  the  evi- 
dence shows  no  negligence  on  the  part  of  the 
defepdaat  in  the  sriection  or  employment  of 
a  superintendent  or  workmen  which  ix>ntrib- 
■tod  to  the  accident  There  was  no  evidence 
of  negligence  In  unifying  McDonald,  and  it 
is  now  oonceded  that  no  claim  was  made  at 
the  trial  that  he  was  incompetent  As  to 
the  employment  of  Lyons,  there  was  no  evi- 
dence that  he  was  Incompetent  to  have 
charge  of  any  part  of  the  work.  The  testi- 
mony as  to  his  competency  comes  trom  the 
cross-examination  of  himself,  in  which,  while 
he  adiuitted  that  he  had  never  done  any  wir- 
ing of  holes  which  were  loaded  with  dyna- 
mite, and  had  not  had  charge  of  deep  drill- 
ing, and  dynamite  blasting  with  electricity, 
he  also  testified  that  he  knew  how  it  ought  to 
be  d<xie. 

The  fourth  request  should  also  have  been 
given.  We  find  no  evidence  of  personal  neg- 
ligence on  the  part  of  the  defendant  in  ref- 
erence to  the  accident.  It  was  not  negli- 
gence to  request  McDonald  and  Elarley  to  be- 
gin the  work  of  blasting  at  5  o'clock  In  the 
morning,  nor  to  send  McDonald  to  sharpen 
drills,  when  all  concerned  supposed  that  the 
charge  in  the  hole,  from  which  he  and  Earley 
were  removing  the  tamping,  had  been  ex- 
ploded, the  defendant  having  no  knowledge 
which  should  have  led  him  to  suppose  that 
it  was.  possible  that  the  hole  had  not  been 
fired;  nor  was  It  negligent  for  him  to  send 
O'Neil  to  assist  In  manipulating  the  chum 
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drm,  whleb  ynm  too  best^  fat  one  man  to 
work  alcma  In  these  matters. be  acted  as 
an7  prodent  man  \m>idd  act  mider  the  cltu 
cumstances,  there  being  nothlngr  to  indicate 
to  .him  that  any  explosion  could  be  cansed 
by  the  removal  of  tbe  tamping.  McDonald'a 
unwillingness  to  leave  the  woiIe  of  removing 
the  tamping  which  he  was  engaged  on  with 
Elarley  when  the  defendant  asked  btm  to 
sharpen  drlUa  does  not  appear  to  liave  been 
for  any  reason  except  to  get  the  special  work 
of  blasting  these  two  holes  finished  as.  soon 
as  possible,  and  there  Is  nothing  in  the  evi- 
dence to  indicate  that  the  defmdant  sup- 
posed, or  ought  to  have  known,  that  McDon- 
ald's remaining  at  tbe  work  of  removing  the 
tamping  was  of  importance  to  tbe  safety  <tf 
any  one 

While  the  fifth  request  does  not  tMow  thA 
words  of  the  statute,  the  question  which  has 
been  argued,  and  which  was  doubtless  in-, 
tended  to  be  covered  by  It,  Is  covered  .by  jthe 
first  request,  and  we  proceed  to  consider 
whether  there  was  any  evidence  which  would 
warrant  the  Jury  in  Ending  that  McDonaM 
was  a  person  in  tbe  service  of  the  defendant. 
Intrusted  with  and  exercising.  saperlQlkeDd- 
ence,  whose  sole  or  principal  duty  was  that 
of  superintendence,  within  the  meaning  of 
tbese  words  In  St  1887,"  c.  270,  {  1,  d.  2. 
Tbat  be  was  intrusted  with  and  exerdslng 
the  duty  of  snpwtaitaiding  the  blastinfi 
might  properly  have  been  found  by  the  Jury. 
On  the  evidence  It  dearly  was  not  his  sole 
duty.  C^n  it  be  said  that  It  was  bis  princi- 
pal duty?  On  the  evidence  In  the  casef  put' 
in  by  tbe  plaintifTs  it  is  clear  that  he  worked 
with  his  own  hands  In  attending  to  the  Qre 
under  the  steam  boiler,  in  sharpening  all  the 
tools  used  by  tbe  worionen,  in  charging  the 
drill  holes,  and  In  clearing  them  out,  and  tit 
«ther  acts  of  manual  labor.  One  of  tbe  wit' 
nesses  testified:  "Sharpening  the  tools  occu- 
pied i>art  of  his  time,  and  he  attended  to  the 
Ore  to  make  the  steam.  He  spent  most  of 
tbe  time  in  sharpening  the  to<ds  and  keeping 
ap  steam.  Whenever  the  steam  drill  was  go- 
ing, be  had  to  keep  tbe  steel  sharp;  and, 
it  the  drill, would  not  be  raiming,  he  would 
have  leisure  to  come,  out  on  the  ledge,  and 
talk,  and  see  what  was  neciessary  to  be 
done.  Bat  most  of  the  time  be  was  work- 
ing, sharpening  tools,  keeping  up  steam,  aad 
coming  out  to  place  these  boles."  There 
was  also  other  evidence  that  his  nuuraal 
labor  occupied  the  most  of  his  tlme^  SfDd 
there  was  no  ccmtradictlon  as  to  this.  In  a 
sense,  it  is  undoubtedly  true  that  superin- 
J-endence  is  more  important  than  manual  la- 
bor, and  so.  If  superintendence  is  intrusted 
to  a  man  who  also  works  with  his  bands.  It 
may  be  said  tbat  his  principal  duty  is  that  of 
superintendence.  But  if  the  statute  had  in- 
tended that  every  person  exercising  superin- 
tendence should  not  be  considered  a  fellow 
servant  with  a  person  injured,  there  would 
have  been  no  need  of  the  words,  "whose  sole 
or  principal  duty  Is  that  of  superintendence." 


These  words  mtist  bare  a  reasonabfe  i&ter- 
pretatlcm  g^ven  to  them,  and  a  majority  of 
the  court  is  of  opinion  tbat  it  cannot  be  said 
of  a  person  who  wotlis  at  manual  labor  to 
tbe  extent  shown  in  this  case  that  his  prin- 
cipal duty  is  tbat  of  superintendence.  See 
Casbman  v.  Chase,  1.56  Mass.  352,  31  N.  B 
4;  Shepard  v.  Railroad  Co.,  158  Mass.  174, 
33  N.  E.  50S:  O'Brien  v.  Kideont,  161  Mass. 
170,  36  N.  B.  792;  Dowd  v.  Railroad  Co., 
162  Masa  185,  38  N.  B.  440.  In  Malcolm  v. 
Puller,  152  Mass.  160,  26  N.  B.  83,  the  evi- 
dence was  confilcting  as  to  the  worlc  done  by 
the  alleged  superlntendMit,  and  the  case, 
therefore,  was  left  to  tbe  Jury,  la  the  cases 
at  bar  we  have  considered  only  the  evidence 
for  the  plaintiffs.  If  tbe  evidence  In  tbe  case 
shows  anything  more  than  a  pure  accident, 
it  shows  n^ligence  oa  the  part  of  McDon- 
ald, who,  as  liis  principal  duty  was  not  that 
of  superintendence,  was  but  a  fellow  work- 
man with  the  plaintiffs.  On  these  considera- 
tions  it  follows  that  the  defendant  was  en- 
titled to  iuive  the  first  Instruction  requested 
given,  which  was.  In  substance,  that  the  Jury 
would  not  be  authorized  to  find  a  verdict  for 
tbe  ptolntlff  In  either  case.  It  Is  unnecessary 
to  consider  the  other  instructions  requested. 
Bxc^tlons  sustained. 


CM  Masa.  448) 

HOGAN  T.  METROPOLITAN  INS.  CO. 

(Supreme  Judicial  Court  of  Massadrasetts. 

Hampden.    Oct  18,  1805.) 

IiiFS  ImuRANCB— Application— HisBKPBBSBMTA- 

TIONS. 

1.  An  answer,  in  the  proofs  of  death,  tbat 
the  insured  had  had  "kidney  trouble,"  is  not  in- 
consintent  with  an  answer,  in  an  application, 
that  he  never  bad  "disease  of  the  kidneys." 

Z  Under  St  1887,  c.  214,  {  21,  providing 
that  no  misrepresentation  made  in  the  negotia- 
tion of  insurance  shall  avoid  the  policy,  unless 
such  misrepresentation  was  made  with  intent 
to  deceive,  or  the  matter  misrepresented  In- 
creased the  risk  or  loss,  a  misrepresentation, 
in  an  application  for  insurance,  that  the  appli- 
«?ant  did  not  have  a  certain  disease,  will  not 
avoid  the  policy,  if  the  jury  find  that  such  mis- 
representation did  not  increase  the  risk,  and 
was  not  made  with  intent  to  deceive. 

Exceptions  from  superior  court,  Hampden 
county;   John  Hopkins,  Judge. 

Action  by  EUza  Hogan  against  tbe  Metro- 
politan Life  Insurance  Company  on  a  policy 
of  Insurance.  Plaintiff  had  Judgment,  and 
defendant  excepts.    Exceptions  overruled. 

J.  B.  CarroU  and  W.  H.  McOlintock,  for 
plaintiff.    B.  H.  Lathrop.  for  defendant 

KNOWLTON,  J.  Tbe  defendant  set  up 
in  its  answer  tbat  tbe  assured,  in  his  applica- 
tion, which  was  a  part  of  the  contract  of 
insurance.  In  reply  to  the  question,  "Has  tbe 
life  proposed  now,  or  ever  bad,  disease  of 
tbe  kidneys?"  answered  "No,"  and  that  this 
answer  was  guarantied  by  the  assured  to 
be  true,  when  in  fact  it  was  false.  Upon 
the  Issue  thus  presented,  tbe  plaintiff  intro- 
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dnced  the  testimony  of  wltneeses  tending  to 
show  that  the  answer  was  true.  The  de- 
fendant objected  and  excepted  to  the  intro- 
duction of  the  testimony,  on  the  -ground  that 
in  the  proofs  of  death  furnished  in  accord- 
ance with  the  requirements  of  the  policy, 
and  sigrned  by  the  plaintiff,  were  this  ques- 
tion and  answer:  "What  sicknesses,  previous 
to  the  last  one,  did  the  deceased  have? 
Give  particulars  of  each  sickness,  with 
dates."  "Kidney  trouble,  two  years  ago." 
The  defendant  contended  that,  by  this  an- 
swer in  the  proofs  of  death,  the  plaintiff  was 
estopped  to  show  that  the  deceased  did  not 
have  kidney  disease  at  the  time  of  making 
the  application,  which  was  less  than  two 
years  before  the  proofs  were  filed.  Its  coun- 
sel relies  on  Campbell  t.  Insurance  Cki.,  10 
Allen,  213,  in  which  it  is  said  that  correc- 
tions of  mistakes  in  proofs  ot  death  "are 
not  for  the  first  time  to  be  made  known  to 
the  Insurers  at  the  trial  of  the  action  to  re- 
cover for  the  loss,  by  the  introduction  of 
evidence  showing  that  the  statements  filed 
were  not  true  in  a  material  fact,  which,  if 
it  existed  as  stated,  was  fatal  to  the  right 
of  the  insured  to  recover."  This  case  has 
not  been  generally  followed  In  other  Juris- 
dictions. McMaster  v.  Insurance  -Co.,  65  Mi 
T.  222;  Parmelee  v.  Insurance  Co.,  S4  N.  Y. 
193;  Insurance  Co.  v.  Lodel,  95  U.  S.  232; 
AValdeck  t.  Insurance  Co.,  53  Wis.  129,  10 
N.  W.  88;  Bentz  t.  Assoclatlcm,  40  Hlnn. 
202,  41  N.  W.  1037;  SmUey  v.  Insurance  Co., 
14  W.  Ya.  33.  In  this  commonwealth  it  has 
never  been  treated  as  enunciating  a  doc- 
trine of  universal  application,  nor  extended 
to  facts  differing  from  its  own.  OluiC  v. 
Insurance  Co.,  99  Mas&  3i7;  City  Five  Cents 
Sav.  Bank  v.  Penn  Fire  Ins.  Co.,  122  Mass. 
105;  Little  T.  Insurance  Co.,  123  Mass.  380. 
Bu^  If  it  Is  given  full  effect  as  an  auth<H<- 
ity,  the  plaintiff  was  rightly  permitted  to  In- 
troduce her  testimony.  In  the  first  place,  if 
the  answer  given  in  the  proofs  is  true,  it 
cannot  be  said,  as  matter  of  law,  that  the 
answer  in  the  application  is  untrue.  It  is 
conceivable  that  there  might  have  been  a 
"kidney  trouble,"  from  accident  or  from 
some  other  temporary  cause,  such  as  to  pro- 
duce sickness,  when  it  could  not  properly 
be  said  that  there  was  "disease  of  the  kid- 
neya" 

Even  if  the  assured  had  had  disease  of  the. 
kidneys,  and  his  answer  was  therefore  un- 
true. It  does  not  necessarily  defeat  the  action 
upon  the  policy.  If  we  treat  the  statements 
contained  in  the  application  as  wairanties, 
it  U  held  that  St  1887,  c.  214,  {  21,  re-enact- 
ed in  St.  1894,  c.  522,  {  21,  is  applicable  to 
them.  White  ▼.  Society  (Mass.)  39  N.  E. 
771;  Levie  v.  Insurance  Co.,  Id.  792.  This 
section  is  In  these  words:  "No  oral  or  writ- 
ten misrepresentation  made  in  the  negotia- 
tion of  a  contract  or  a  policy  of  insurance 
by  the  assured,  or  in  his  behalf,  shall  be 
deemed  material,  or  defeat,  or  avoid  the 
policy,  or  prevent  its  attaching,  unless  such 


misr^resentation .  is  made  with  actual  in- 
tent to  deceive,  or  unless  the  matter  misrep- 
resented increases  the  risk  of  loss."  How- 
ever it  may  be  in  regard  to  warranties  in 
terms  fully  written  out  on  the  face  of  the 
policy.  It  Is  held  that  the  statute  was  in- 
tended to  apply  to  statements  In  the  appli- 
cation called  "warranties."  Falsity  of  state- 
ment would  therefore  be  a  defense  only  if 
the  matter  misrepresented  increased  the  risk, 
or  if  the  statement  was  made  with  intent  to 
deceive.  In  the  present  case,  if  the  answer 
in  the  proofs  of  death  were  to  be  interpreted 
as  the  defendant  contends,  It  would  not  show 
that  the  defendant  was  not  liable.  The  Jury 
might  find  that  the  matter  misrepresented 
did  not  Increase  the  risk,  and  that  the  state- 
ment was  not  made  with  intent  to  deceive. 
Apart  from  the  questions  of  fact  involved 
in  this  defense,  the  proofs  showed  that  the 
plaintiff  was  entitled  to  be  paid  in  accord- 
ance with  the  provisions  of  the  policy. 
Campbell  y.  Insurance  Co.,  ubl  supra,  has 
never  been  extended  to  a  case  where  the 
matter  stated  in  the  proofs  did  not.  If  true, 
show  a  valid  defense  to  a  claim  under  the 
policy.  The  evidence  was  rightly  admitted. 
Exceptions  overruled. 


(164  Man.  4S0> 

MULI/BN  t,  SPRINGFIELD  ST.  RT.  CO. 

(Supreme  Judicial  Court  of  Maasachusette. 
Hampden.    Oct  18.  1885.) 

StBSST  RUUtOAB  —  DSATB  OT  BOT  ON    TBAOK  — 
CONTBIBDTOBT  NBGLIOKNCS. 

PlaintiS's  Intestate,  a  boy  abont  10  years 
old,  and  R.,  another  boy  near  the  same  age, 
were  riding,  in  the  daytime,  along  a  street,  on 
the  rear  end  of  a  wagon,  with  their  feet  lung- 
ing over  the  tailboard,  without  the  driver'i 
knowledge,  when  the  wagon  was  met  by  defend- 
ant's electric  car.  The  boys  jumped  from  the 
wagon  as  the  car  was  nearly  opposite  the 
boree'*  head,  and  deceased  went  on  the  car 
track  just  forward  of  the  car,  and  was  killed. 
R.  testified  that,  just  before  they  jumped,  he  told 
deceased  to  look  out  for  the  car,  and  that  de- 
ceased heard  him.  Bdd,  that  deceased's  want 
of  due  care  precluded  a  recovery. 

Exceptions  from  superior  court,  Hampden 
county;  John  Hopkins,- Judge. 
-  Action  by  Mullen,  administrator  of  the  es- 
tate of  Robert  J.  Mullen,  deceased,  against 
ttie  Springfield  Street-Rallway  Company  to 
recover  for  the*  death  of  plaintiff's  intestate, 
caosed  by  defendant's  negligence.  There 
vaa  a  verdict  tot  plaintiff,  and  defendant 
excepts.    Exceptions  sustained. 

J.  B.  Carroll  and  W.  H.  McCUntock,  for 
plaintiff.    William  H.  Brooks,  for  defendant 

KNOWI/rON,  J.  The  plalntirs  intestate. 
Robert  J.  Mullen,  a  boy  nine  years  and  seven 
months  old,  with  Joseph  Rivers,  another  boy 
a  little  older,  with  whom  he  was  not  ac- 
quainted, was  riding  at  the  hind  end  of  a 
grain  dealer's  business  wagon  along  Chestnut 
street  in  Springfield.  A  single  track  of  the 
defendant's  electric  railway  was  laid  tbrougb 
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the  middle  of  tlie  street.  The  drlrer  sat  on 
a  seat  at  the  forward  end  of  the  wagon, 
driving  a  single  borse,  and  be  had  no  knowl- 
edge of  the  presence  of  the  boys,  who  got 
upon  the  wagon  without  the  permission  of 
anybody.  The  plalnttfT's  intestate  was  on 
the  wagon  when  Rlyers  first  saw  it,  and  they 
afterwards  sat  with  their  backs  to  the  drlvo-, 
and  their  feet  hanging  over  the  tailboard. 
Mullen  was  on  the  left-hand  side  of  the 
wagon,  next  the  track,  and  there  were  anpty 
boxes  between  the  boys  and  the  driver.  As 
the  team  was  going  at  an  ordinary  rate  of 
speed,  on  the  right-hand  side  of  the  street, 
it  met  an  electric  car.  The  distance  between 
the  curbstone  and  the  nearest  rail  of  the 
track  Is  given  by  estimate  as  eight  or  ten 
feet  Both  boys  were  intending  to  go  tip 
Franklin  street,  Mullen  to  a  school  which  he 
attended,  and  Rivers  to  the  house  of  his 
uncle  on  that  street.  They  met  the  car  at 
Greenwood  street,  which  Is  the  next  street 
to  Franklin  street  and  very  near  It  The 
horse,  which  was  not  much  accustomed  to 
electric  cars,  shied  a  little,  but  was-  easily 
controlled.  Bither  beconse  they  were  so  near 
the  place  where  they '  were  to  torn  from 
Chestnut  street;  or  for  some  other  reason, 
the  boys  Jumped  out,  and  the  driver  went 
on,  without  knowing,  until  long  afterwards, 
that  they  had  been  upon  his  wagon.  Whea 
they  Jumped,  the  electric  car  was  very  near- 
ly opposite  the  horse's  head.  Blvers  Jumped 
on  the  right-hand  side,  of  the  wagon,  and 
ran  along  to  the  right  of  the  horse  on  the 
sidewalk,  or  between  the  curbstone  and  the 
wagon.  Mullen  jumped  to  the  left  of  the 
wagon,  went  upon  the  track  Just  forward  of 
the  car,  and  was  run  over  and  killed. 

The  action  Is  brought  under  St  1886)  a 
140,  and  the  plaintiff  contends  that  his  in- 
testate's life  was  lost  through  the- negligence 
of  the  defendant,  or  the  gross  negligrence 
of  Its  servants  or  agents.  There  is  hardly 
more  than  a  selntHla  of  evidence  to  snstain 
this  part  of  the  case.  To  ^  show  negligence 
of  the  corporation,  he  relies  npon  the  fact 
that  there  was  no  fender  upon  the  car;  but 
the  accident  happened  on  June  2,  1893,  and 
the  evidence  tended  to  shew  that,  of  the 
numerous  corporations  In 'the  different  parts 
of  the  state  that  had  begun  to  mn  cars  by 
electricity,  the  West  End  Street-Ballway 
Company,  in  Boston,  was  the  only  one  that 
bad  then  used  any  fenders  upon  its  'cars, 
and  the  defendant  offered  to  show  that  the 
use  of  fenders  by  that  corporation  was.  then 
only  experimental.  It  is  hard  to  see  how 
the  motorman  was  In  fault.'  The  great 
weight  of  evidence  was  that  the  car  was 
going  at  about  four  to  six  miles  an  hour, 
and  there  was  nothing  to  indicate  that  It 
was  going  very  much  faster  than  that.  The 
testimony  was  that  the  motorman  did  not 
see  Mullen  while  he  was  on  the  wagoa,  and 
there  Is  nothing  to  Indicate  that  he  did.  He 
certainly  had  no  reason  to  expect  that  any- 
body would  Jump  from  the  hind  end  of  a 


wagon  Jnst  as  It  was  about  to  pass  the  car, 
and  step  upon  the  track.  Bven  If  he  was 
negligent,  the  defendant  Is  not  liable  for  his 
conduct  in  this  action,  unless  he  was  gross- 
ly negligent  But  If  we  assume  that  there 
was  evidence  for  the  jury  on  this  part  of 
the  case,  we  find  no  evidence  of  due  care 
on  the  part  of  the  plaintiff's  Intestate.  Riv- 
ers testifies  that,  just  before  they  Jumped 
off,  he  told  Mullen  to  look  oat  for  the  car, 
and  that  Mullen  heard  him.  If,  being 
warned  to  look  out  for  the  car,  he  immedi- 
ately stepped  upon  the  track  before  it,  he 
certainly  was  careless.  He  was  a  trespasser 
upon  the  wagon,  and  his  conduct  in  stealing 
a  ride,  and  In  getting  on  and  off  the  wagon 
when  it  was  In  motion,  gives  color  to  his 
conduct  In  going  upon  the  track  immediate- 
ly before  the  coming  car.  When  he  left  his 
father's  house  he  was  sent  to  school,  and 
when  be  was  next  seen  riding  with  this 
team  he  was  at  a  considerable  distance  from 
the  line  of  travel  to  the  schoolhouse,  coming 
from  a  point  further  off.  In  going  upon  the 
track  at  midday  without  looking  to  see 
whether  a  car  was  coming,  when  the  view 
was  nnobstructed,  and  he  could  easily  have 
beard  the  car,  he  was  far  more  negligent 
than  was  the  plaintiff  in  Messenger  v.  Den- 
nle,  137  Mass.  1»7,  and  Id.,  141  Mass.  336, 
5.N.  E>.  283.  Messenger  was  a  boy  of  about 
the  same  age  as  the  deceased,  and  was  rid- 
ing upon  a  sleigh  runner,  and  stepped  off 
before  an  approaching  team  without  looking, 
and  it  was  held  as  .matter  of  law  that  he 
was  negligent  There  are  also  other  au- 
thorities which  require  us  to  hold  that  there 
was  no  evidence  in  the  present  case  that 
the  plalnttiTs.  Intestate  was  In  the  exorcise 
of  due  can.  Esyea  v.  Norcross,  162  Mass. 
546.  89  N.  B.  282;  Casey  v.  City  of  Maiden, 
163  Mass.  608,  40  N.  B.  849;  Thompson  v. 
Ballway  Co.,  145  N.  T.  196,  39  N.  B.  709; 
Railway  Ca  v.  Connell,  88  Pa.  St  620. 
Bxceptions  sustained. 


OBi  IlBBs.  44i) 

McDowell  v.  abtna  ins.  go.  samb 

ROYAL  INa  CO.    SAMB  v.  PHOENIX 
INS.  00. 

(Supreme  Judicial  Court  of  MassaehnsettB. 
FrankhB.     Oct  17,  1895.) 

Bust  AND  Bboondabt  Evidence  —  Inburanob  — 
Arbitration — Waiver. 

1.  In  a  snit  against  an  insurance  company, 
on  proof  of  written  notice  received  by  defendant, 
in  due  course  of  mail,  from  plaintiff,  to  produce 
at  tbe  trial  of  tlie  suit  against  it  by  plaintiff 
all  letters  received  by  it  from  plaintiff  relating 
to  the  subject-matter  of  the  suit,  from  the  date 
of  the  fire  to  tlie  date  of  notice, — a  period  of  IS 
months. — secondary  evidence  of  such  letters  is 
admissible,  if  the  originals  are  not  produced. 

2.  Under  St.  1881,  c.  291,  making  the  faU- 
nre  of  an  insutance  company  to  act  within  10 
days  on  a  written  request  of  the  insured,  re- 
quiring it  to  name  three  referees,  or  select  one 
of  three  named  therein,  for  arbitration,  the  fail- 
nre  of  an  insurance  company  to  pay  any  atten- 
tion to  a  request  duly  made  is  a  waiver  of  ar- 
liitratlon. 


Digitized  by 


Google 


N0RJrH«ASTSBH  ft^P(99TV!R,  ToU  41. 


(Maas. 


SSxceptlonB  from  mperior  cotirt,  Franklin 
county;  J.  B.  Richardson,  Judge. 

Actions  by  Brlce  W.  McDowell  against  the 
Aetna,  Royal,  and  Fboenlx  Insurance  Com- 
panies, respectively,  on  fire  policies,  consol- 
idated. There  were  findings  for  plaintiff  In 
each  case,  and  defendants  bring  exceptions. 
Kzcepttons  ovenniled. 

Conant  &  Conant,  for  plaintiff.  Wm.  O. 
Bassett,  for  defendants. 

MOBTON,  jr.  The  principal  qnestl<Mt  In 
these  cases  relates  to  the  admission  of  sec- 
ondary evidence  of  the  contents  of  certain 
letters  which  the  court  found  w&re  duly  soit, 
postage  paid,  by  the  counsel  for  the  plain- 
tiff, to  the  defendants  and  their  attorneys 
of  record  in  these  suits,  and  which,  accord- 
ing to  the  well-settled  rule  in  such  cases, 
were  prima  fade  received  by  the  persons 
to  whom  they  were  sent.  Marston  r.  Blge- 
low,  150  Mass.  45,  22  N.  E.  71;  Brlgga  v. 
Hervey,  130  Mass.  186;  Huntley  v.  WhlttJer, 
106  Mass.  391.  Neither  of  the  originals  was 
presented  by  the  defendants.  But  there  is 
nothing  tending  to  show  that  they  were  not 
in  fftct  received  by  them,  or  were  not  In  their 
possession  at  the  time  of  the  trial.  Ttie  no- 
tice to  produce,  which  was  doted,  "Oreaifl^d, 
April  13,  1885,"  and  which  was  rec^ved  by 
the  attorneys  of  record  of  the  defendants  la 
regular  course  of  mall,  notified  tbem  "to  pro- 
duce at  the  coming  trial  of  the  cases  of  Brice 
W.  McDowell  V.  Aetna  Ins.  Co.,  Royal  Ins. 
Co.,  Phoenix  Ins.-  Co.,  in  our  superior  court 
the  present  term  here,  all  proofs  of  loss,  writ- 
ten schedules,  letto^,  and  communications 
or  written  memoranda  of  every  kind,  re- 
ceived by  the  above-named  companies  de- 
fendant, or  by  you  as  their  attorneys,  each 
and  all  of  them,  received  from  the  said  plain- 
tiff or  from  his  attorneys  at  any  time  since 
the  fire  mentioned  in  the  several  declarations 
in  said  suits."  Tbe  notice  required  the  pro- 
duction, therefra-e,  among  other  things,  of  ail 
letters,  relating  to  the  subject-matter  of  tbe 
suits,  received  by  the  defendants  or  their 
attorneys  from  the  plaintiff  or  his  attorneys 
between  January  1,  1894,  and  its  date. 

It  is  objected,  in  substance,  that  the  let- 
ters called  for  were  not  described  in  the  no- 
tice with  sufficient  particularity.  But  we 
think  that  tbey  were  sufficiently  described 
by  the  subject  to  which  they  related.  Bemls 
V.  Charles,  1  Mete.  (Mass.)  440;  Bogart  v. 
Brown,  6  Pick.  18;  Jones  v.  Parker,  20  N. 
H.  31;  Jacob  v.  Lee,  2  Moody  &  R.  33;  Mor- 
ris V.  Hauser,  Id.  392;  Rogers  v.  Custance, 
Id.  179;  Vasse  v.  Mifflin,  4  Wasli.  C.  O.  519, 
Fed.  Cas.  No.  16,895.  Tbe  time  covered 
by  the  notice  was  only  about  16  months. 
There  Is  nothing  to  show  that  the  corre- 
spondence between  the  parties  and  their 
counsel  was  so  extensive  as  to  render  it  rea- 
sonable that  tbe  notice  should  describe  the 
portions  of  it  that  were  wanted,  or  that  the 
letters  were  so  mingled  with  others  as  to 
render  it  difficult  to  separate  them.    The  ob- 


ject of  requiring  notice  to  iKoduce  tbe  orig- 
inal before  secondary  evidence  of  contents 
can  be  given  is  to  afford  an  (^Ktortunity  to 
the  opposite  party  to  produce  it,  and  thereby 
secure.  If  he  desires,  tbe  best  evidence  of  its 
contents.  Dwyer  v.  ColUns,  7  Excta.  639. 
In  the  present  cases  tbe  defendants  did  not 
object  that  they  were  taken  by  surprise,  or 
tbat  they  did  not  underetend  what  letters 
were  meant,  or  that  tbey  wanted  delay  in 
order  to  enable  them  to  produce  originals. 
See  JBogart  t.  Brown,  supra.  We  think  tliat 
the  ruling  admitting  the  letters  from  ct^es 
was  right 

Tbe  defendants  further  contend  that  there 
was  not  sufficient  evidence  that,  before  tbe 
actions  were  commenced,  they  had  waived 
the  provisions  in  the  policies  requiring  the 
amounts  of  tbe  losses  to  be  determined  by  ar- 
bitration. But  by  St.  1891,  a  291,  I  1,  it 
Is  expressly  provided  that  an  Insurance  com- 
pany shall  be  deemed  to  bare  waived  Its 
rigbt  to  arbitration,  under  a  policy  In  tbe 
standard  form  provided  in  this  common- 
wealth (which  these  policies  were),  if  it  does 
not,  within  10  days  after  a  written  request 
to  appoint  referees  umter  the  provision  for 
arbitration,  name  three  men,  or  if  it  does 
'*not,  within  ten  days  after  receiving  the 
names  of  three  men  named  by  tlie  insured 
under  said  provision  make  known  to  the  In- 
sured Its  choice  of  one  of  them  to  act  as  oae 
of  such  referees."  The  copies  of  letters  put 
in, by  tbe  plaintiff  show  that  a  request  was 
made  in  writing,  by  him,  of  each  of  tbe  de- 
fendants, to  appoint  referees  to  determine 
tbe  toss  under,  its  policy,  and  that  tbe  names 
of  three  persons  to  act  as  such  retereea  were 
submitted.  Neither  of  the  defendants  ap- 
peal* to  have  paid  any  attenticm  to  tbe  re- 
quests thus  madsh  and  these  actions  were  not 
brought  till  -more  than  10  days  after  the  re- 
quests were  made.  Tbe  defendants  must 
be  held,  therefore,  to  bave  waived  tbeir  right 
to  have  the  amounts  of  the  losses  determined 
by  arbitratloo.    Bxceptloiis  overruled. 


(164  Masb  434) 
CLABK  T.  BOSTON  &  M.  H.  R. 

'    (Sapteme  Judicial  Ooon  of  Massachnaetts. 
Hampshire.    Oct  18,  1895.) 

ACCIDBKT  AT  liilLROAO  CBOSSIKO— QUESTIOIT  VOX 
JDBT— STRIKIHe  OUT  EVIDBSCB. 

1.  la  an  action  against  a  railroad  com- 
pany for  injuries  at  a  public  croBsing  with  a 
down-grade  approach,  an  instruction  that  plain- 
tiff was  negligent  if  he  at^roached  the  croaa- 
Ing  with  a  heavy  load,  at  a  trot,  though  the  gates 
were  up,  la  properly  refused  where  there  is  evi- 
dence that  the  gateman,  by  nodding  to  the  plain- 
tiff, invited  him  to  cross. 

2.  In  an  action  for  Injuries  at  a  public 
crosainic,  the  question  of  what  the  object  of  a 
red  flar  nlnced  on  the  track  below  the  crossing 
was,  and  the  effect  it  should  have  had  on  those 
in  charge  of  the  train  and  the  gateman,  is  one 
of  fact 

3.  Where,  in  an  action  against  a  railroad  for 
injuries  from  negligent  running  of  one  of  its 
trains,  after  plaintiff  has  put  in  evidence  rule* 
Under  which  defendant  operated  its  trains,  a* 
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he  daima,  at  die  Sme,  the  def  endilnl  IRits  in 
erldence  later  roles,  which  it  states  were  in 
torce  »t  the  time  of  the  accident,  plaintiff  may 
withdraw  those  put  in  evidence  by  him,  and 
have  eyidence  given  under  them  striclcen  out, 

Slzceptions  from  superior  coort,  Hampshire 
county;  Elisha  B.  MaTiiard,  Jndge. 

Action  by  Isaac  Clark  against  the  Boston 
&  Maine  Railroad  for  personal  injuries.  There 
was  a  verdict  for  plaintiff,  and  defendant  ex- 
cepts.    Exceptions  overruled. 

The  plaintiff  claimed  that  the  defendant 
was  negligent  because  the  gates  were  not 
closed  when  a  train  was  about  to  cross  the 
highway,  because  the  engineer  gave  no  sea- 
sonable warning  signals,  because  the  gate- 
keeper nodded  to  him,  which  he  took  to  be 
an  invitation  to  cross,  and  because  the  com- 
pany had  by  its  employes  pat  out  a  red  flag 
on  the  easterly  .side  of  the  gatekeeper's  tower, 
at  a  point  about  nine  feet  from  the  ground, 
and  by  the  side  of  and  over  the  track  on 
which  the  train  passed,  which  flag  was  a 
signal  to  the  englneman  of  the  incoming 
train  to  proceed  slowly,  or  stop  his  train,  and 
this  signal  was  not  observed  and  obeyed,  bnt 
the  train  approached  the  crossing  at  a  r^pid 
rate  of  speed,  and  at,  the  same  time  the  gate- 
man,  relying  upon  this  red  flag  to  stop  the 
train,  did  not  attempt  to  put  down  the  gates. 
After  plaintiff  had  put  in  evidence  rules  un- 
der which  he  claimed  defendant  was  operat- 
ing its  road  at  the  time  of  the  accident,  the 
defendant  put  in  eyidence  rules  of  later  date, 
which  were  la  force  at  the  time  of,  the  in- 
jury, and  plaintlfTs  counsel  thereupon  applied 
to  have  the  rules  first  put  in  evidence  with- 
drawn, and  the  evidence  given  under  them 
stricken  out,  and  the  jury  directed  to  disre- 
gard it 

.  3.  B.  O'Donnell  and  Hammond  &  Field,  far 
plaintiff.     Wm.  O.  Bassett,  for  defendant 

MORTON,  J.  The  instruction  requested  by 
the  defendant,  that  if  the  plaintiff,  without 
stopping  to  look  or  listen,  approached  the 
crossing  at  a  trot,  with  a  heavy  load,  on  a 
highway  descending  for  more  than  a  hundred 
feet  from  the  tracks,  he  would  be  negligent, 
even  if  the  gates  were  up,  was  properly  re- 
fused. A  railroad  crossing  is  a  place  of  dan- 
ger, and  a  traveler  approaching  one  Is  bound 
to  exercise  that  degree  of  care  which  the  dan- 
gerous character  of  the  place  requires  of  a 
person  of  ordinary  prudence.  But  there  is 
no  absolute  rule  of  law  whtcb  obliges  him, 
under  all  circumstances,  to  stop  t»  look  and 
listen.  Generally  he  must  look  and  listen, 
and  in  such  a  manner  that  the  looking  and 
listening  will  enable  him  to  see  or  hear  an 
approaching  train  with  reasonable  certainty, 
if  one  Is  within  the  range  of  bis  sight  or 
hearing.  Fletcher  t.  Railroad  Co.,  149  Mass. 
127,  21  N.  B.  802;  Tyler  t.  Railroad  Co.,  157 
Mass.  336,  32  N.  E.  227;  Connolly  ▼.  Railroad 
Co.,  168  Mass.  8,  32  N.  B.  887.  But  It  cannot 
be  said  as  mirtter  of  law  that  there  may  not 
be  circumstances  which  will  excuse  hUn  from 
MASS.DEa3&'12  N.B.— 68 


lebldhjr  and'  listening,  and  eqpetlally  ttom 
stopping  to  look  and  listen.  ■  In  the  present 
case  there  was  evidence  tendiag  to  show  an 
Invitation  on  the  part  of  the  gateman  to  the 
plaintiff  to  cross.  The  fact  that  the  platotlff 
approached  the  crossing  at  a  trot,  with  a 
heavy  load  (If  it  was  a  fact),  would  not  of 
itself  irender  his  conduct  negligent,  there  be- 
ing nothing  to  show  that  he  could  not  hare 
stopped  if  he  had  had  reasonable  notice  of 
the  coming  train. 

It  was  for  the  Jury  to  say  what  the  object 
of  the  flag  was,  and  whether  its  presence 
had  or  should  have  bad  any  effect  upon  the 
conduct  of  those  in  control  of  the  train  or  of 
the  gateman.  It  appearing  that  the  rule  In 
force  at  the  time  of  the  accident  was  the  one 
put  In  by  the  defendant,  it  was  competent  for 
the  court  to  permit  the  plaintiff  to  withdraw 
the  one-  put  in  by  him,  and  to  direct  the  evi- 
dence in  relation  -  to  It  to  be  stricken  out, 
and  to  be  disregarded  by  the  Jury.  Costelo  t. 
Crowell,  133  Mass.  852;  Smith  ▼.  Whitman,  6 
Allen,  562.  It  Is  to  be  presumed  that  the 
Jury  followed  the  instructions  of  the  court, 
and  it  does  not  appear  that  the  defendant 
was  harmed  by  the  course  which  the  trial 
took.    Bxceptions  overruled. 


(KM  HaB8.  440) 

MBRRITT  T.  NEW  YORK,  N.  H.  &  H.  R.  00. 

,    (Supreme  Judicial  Court  of  Massachusetts. 
Hampshire.     Oct  18,  1885.) 

CONDDOT  OP  TbIAL— RBAnme  EVIDBHCa   TO  JUBT 
WHIX-B  CONSIDBBINO  THBIK  VeRBIOT. 

Where  the  jury,  after  deliberation  for  a 
time,  ask  the  judge  as  to  the  evidence  of  cer- 
tain witnesses,  and  he  has  the  stenographer 
read  it,  without  comment  by  any  one,  held,  that 

SlaintiS  had  no  legal  ground  of  objection,  on- 
er Pub.  St.  c.  170,  !  42,  providing  that,  when 
a  jury,  after  due  consideration  on  a  case,  re- 
turns into  court  without  having  agreed,  Uie 
Judge  maystate  anew  the  evidence,  or  any  part 
of  it,  and  explain  to  them  anew  the  law,  etc. 

Exceptions  from  superior  court  Hampshire 
county;  John  Hopkins,  Judge. 

Action,  by  Aipheus  Merritt  against  the  New 
Xork,  New  Haven  &  Hartford  Railroad  Com- 
pany for  personal  Injuries  caused  by  defend- 
ant's negligence,  in  which  there  was  a  ver- 
dict for  defendant  There  was  an  order 
oyerraUng  plaintiff's  motion  for  a  new  trial, 
and  he  excepts.     Excepticms  overruled. 

The  bill .  of  exceptions,  except  the  copy  of 
the  evidence  of  Heil  and  Cushion,  referred 
to  in  and  annexed  to  the  bill,  is  as  follows: 

"Action  of  tort  tried  to  jury  at  this  sitting 
to  recover  for  personal  injuries  to  plaintiff 
by  being  thrown  to  a  station  platform  while, 
as  a  passenger,  he  was  alighting  fiom  de- 
fendant's train  at  Port  Chester,  N.  T.  The 
declaration  is  made  a  part  of  the  case.  The 
answer  is  a  general  denial.  The  plaintiff 
was  a  passenger  on  a  way  train  from  South 
Norwalk,  Conn.,  to  said  Port  Chester  on  the 
evening  of  December  20,  1882,  and  rode, 
with  his  nephew,  In  a  seat  facing  forward. 


Digitized  by 


Google 


668 


NOR^HSASTBRN  BDf  OPTSHEl,  VoL  4L 


QSnta. 


near  tbe  middle  of  the  car.  As  the  train 
approached  Port  Chester,  the  brakeman  call- 
ed the  station,  and  passed  out  at  the  rear  of 
the  car  plaintiff  was  In,  leaving  the  door 
open.  The  plaintiff  Introduced  evidence 
tending  to  show  that  he  left  his  seat  Just  as 
the  car  came  to  a  stop  at  the  station,  and 
that  he  proceeded  rapidly  to  the  rear  door, 
and  to  the  platform  of  the  car,  to  alight, 
when,  as  he  was  stepping  off  to  the  platform 
of  the  station,  the  car  started  suddenly,  with 
a  Jerk,  and  without  warning  to  liim,  and 
threw  him  violently  to  the  platform  of  the 
station.  The  defendant  Introduced  evidence 
tending  to  show  that  the  plaintiff  did  not 
rise  from  his  seat  until  the  train  started  to 
leave  the  station,  after  having  stopped  a 
reasonable  time  to  allow  passengers  to  get 
off  and  others  to  get  on,  and  that  he  then 
passed  to  the  platform  of  tbe  car,  and  got 
off  the  train  while  it  was  In  motion,  and 
against  the  warning  of  the  brakeman,  and 
in  so  doing  fell  and  was  hurt  One  Issue  in 
the  case  was  as  to  the  due  care  of  plaintiff, 
and  the  evidence  was  conflicting  as  to  wheth- 
er be  started  to  descend  from  the  platform  of 
the  car  to  the  station  platform  when  the 
train  was  at  rest,  or  after  It  had  .started. 
Before  the  trial  commenced  the  defendant 
moved  to  continue  the  case  on  the  ground 
of  the  absence  of  two  of  Its  material  witness- 
es, Jacob  Hell  and  James  F.  Cushion,  resi- 
dents of  Connecticut  The  motion  to  con- 
tinue was  not  In  writing,  but  defendant's 
counsel  stated  the  fbcta  with  reference  to 
the  absence  of  these  witnesses,  the  material- 
ity of  their  testimony,  the  efforts  of  defend- 
ant to  secure  their  attendance,  that  they  had 
promised  to  attend  tills  trial,  and  defendant, 
i-elying  on  such  promise,  had  not  taken  their 
deposition,  that  they  would  have  attended 
had  not  their  employer  told  them  they  would 
be  discharged  by  talm  If  they  did  so,  that 
they  had  testified  in  court  at  a  previous 
trial  of  the  case,  and  that  he  had  a  type- 
written copy  of  their  testimony  then  griven, 
made  by  the  official  stenograhper  of  the 
court  who  was  then  present  not  the  stenog- 
rapher now.  The  court  ruled  that  the  de- 
fendant made  out  a  case  for  continuance, 
and  that  upon  putting  the  motl(m  In  form 
of  an  affidavit,  under  rule  34,  the  motion 
would  be  allowed,  and  the  case  continued, 
unless  plaintiff  admitted  that  the  said  ab- 
sent witnesses  would  testify,  if  present  as 
stated,  and  would  agree  that  their  testimc»iy 
should  be  leceived  and  considered  as  evi- 
dence on  the  trial  in  like  manner  as  if  the 
witnesses  were  present  and  had  so  testified. 
The  plaintiff  agreed  to  admit  all  this,  and, 
to  save  defendant's  counsel  the  trouble  of 
patting  the  motion  in  form,  that  tbe  testi- 
mony of  said  Hell  and  Cushion  as  given  at 
said  former  trial  might  be  used,  with  the 
same  effect  in  all  respects  as  If  given  mi  tbe 
stand  in  tills  trial,  and  that  he  might  read 
the  same  from  said  typewritten  copy.  Up- 
on tbe  trial,  the  testimony  in  full  of  said 


Bell  and  Cushion  was  read  by  defendant's 
counsel  while  putting  In  defendant's  case, 
and  no  objection  was  made  thereto  by  tbe 
plaintiff.  In  the  charge  to  the  Jury,  the 
court  said:  It  Is  further  claimed  by  the  de- 
fendant that  there  were  other  persons  In  the 
car  who  observed  what  happened,  and  that 
comes  before  you  In  the  shape  of  testimony 
delivered  at  a  former  trial.  The  circum- 
stances under  which  that  has  been  put  be- 
fore you  have  been  stated  by  counsel,  and 
you  must  take  that  testimony  precisely  as 
though  the  persona  were  here  upon  the  wit- 
ness stand,  and  the  claim,  so  far  as  their 
testimony  is  concerned,  is  this:  that  they 
observed  the  fact  that  the  train  had  come  to 
a  standstill,  and  that  this  man  was  sitting  in 
his  seat,  and  as  the  train  began  to  move  this 
man  rose  from  his  seat,  and  started  out 
while  the  car  was  In  motion,  and  that  tbe 
trahi  continued  on.  and  made  no  stop  until 
the  next  station.'  After  the  Jury  had  been 
Out  deliberating  upon  their  verdict,  the  fol- 
lowing question  In  writing  was  sent  by  the 
Jury  to  the  presiding  Justice,  namely:  "Was 
the  testimony  of  CusMon  and  Hell,  that  they 
saw  Merrltt  standing  In  the  aisle  of  car 
when  the  car  started,  in  their  cross-examina- 
tion?' Whereupon  the  presiding  Justice  sent 
for  the  Jury,  and  upon  their  coming  into 
court  directed  the  present  stenographer,  in 
the  absence  of  counsel  of  both  parties,  to 
read  to  the  Jury  the  cross-examination  In 
full  of  said  Hell  and  Coshion,  from  the  same 
copy  from  which  defendant's  counsel  had 
read  in  open  court  the  testimony  of  said 
Witnesses  upon  the  trial,  which  she  did. 
The  presiding  Justice  made  no  comm«it 
thereon,  and  gave  no  further  Instructions  in 
tbe  case.  The  Jury  again  retired,  and  found 
a  verdict  for  the  defendant  Plaintiff  sea- 
sonably ffied  a  motion  for  a  new  trial,  a 
copy  of  which  is  hereto  annexed.  Upm  the 
bearing  of  said  motion  plaintiff  requested 
the  court  to  rule  that  it  was  erroneous  to 
have  the  cross-examination  of  the  witnesses 
Cushion  and  Hell  read  to  the  Jury,  in  re- 
sponse to  their  inaulry,  while  they  were  de- 
liberating on  their  verdict,  and  a  new  trial 
should  be  granted  by  reason  thereof,  which 
requested  ruling  the  court  declined  to  give, 
subject  to  plaintiff's  exception,  and  overruled 
the  motion  for  a  new  trial.  A  copy  of  the 
testimony  of  said  witnesses.  Hell  and  Cush- 
ion, as  read  to  the  Jury  by  defendant's  coun- 
sel upon  the  trial,  and  as  read  by  the  stenog- 
rapher as  aforesaid,  is  annexed." 

Wm.  G.  Bassett,  for  plaintiff.  Robinson  & 
Robinson,  f<Hr  defendant 

KNOWLTON,  J.  Under  Pub.  St  c  170. 
I  42,  "when  a  Jury,  after  thorough  and  due 
consideration  upon  a  case,  returns  into  court 
without  having  agreed  uiton  their  verdict 
the  Judge  may  state  anew  tbe  evidence,  or 
any  part  of  it,  and  explain  to  them  anew 
the  law  applicable  to  the  case."     See,  also. 
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chapter  163,  8  5.  Tbe  jury  asked  the  Jadge 
this  qoestioii:  "Wan  the  testimony  of  Cush- 
ion and  Hell,  that  they  saw  Merrltt  stand- 
ing in  the  aisle  of  the  car  when  tbe  car 
started,  In  their  cross-examination?"  An  an- 
swer to  the  -question  might  aid  the  Jury  in 
their  deliberations,  and  It  was  proper  for  the 
Jndge  to  bring  them  Into  court  and  give 
them  an  answer  by  statin?  anew  that  part 
of  the  testimony  to  which  the  question  re- 
ferred. See  Kollberg  y.  O'Donnell,  1S8 
Mass.  405,  33  N.  B.  528.  TblB  testimony  bad 
been  taken  stenographically  at  a  former  trial, 
and  by  agreement  of  the  parties  had  been 
presented  to  the  Jury  at  this  trial  by  read- 
ing a  typewritten  copy  of  it  Inasmach  as 
the  erldence  to  which  the  question  of  the 
jury  related  was  all  In  writing,  the  best  way 
of  stating  it  was  to  read  it.  Tbe  ]ndge» 
therefore,  directed  tbe  official  stenograidier 
to  read  the  whole  cross-examination  of  each 
of  the  two  wltnessea.  which  was  done  with- 
out comment  by  any  one.  There  was  no  fair- 
er or  better  way  of  glring  a  perfect  answer 
to  the  question  than  by  reading  the  whole 
cross-examination  of  each  witness,  wbicb 
was  not  very  long.  It  was  immaterial 
wbetber  the  reading  was  by  the  judge,  or  by 
some  one  else  appointed  by  him  to  do  it 
While  the  judge  might,  in  bis  discretion, 
have  adopted  some  other  way  of  answering 
the  question,  or  have  refused  to  answer  it, 
the  plaintiff  has  no  legal  gronnd  (MT  objec- 
tion to  what  was  done.  ConBidertng  tbe 
nature  of  tbe  inquiry  and  of  the  evidence 
to  which  it  related,  we  hardly  see  how  the 
judge  could  hare  acted  more  discreetly.  See 
Alexander  ▼.  Gardiner,  14  B.  1. 15;  Atchison 
T.  State.  13  Liea,  278.  Tbe  reading  of  tbe 
stenographic  notes  In  open  court,  by  an  offi- 
cial stenographer,  at  the  request  of  the 
Judge,  Is  expressly  authorized  by  St  1892,  c. 
133.  It  la  not  contended  that  the  absence 
of  tbe  counsel  In  any  way  affected  tbe  right 
of  tbe  judge  to  answer  the  question  in  open 
court  Eullberg  v.  O'Donnell,  158  Mass. 
405,  83  N.  B.  628.     Exceptions  orermled. 


(164  Hasa  3M) 

McDowell  t.  Connecticut  pibb  ins. 

CX). 

(Supreme  Judidal  Court  of  Massachusetts. 
Franklin.    Oct  18.  1895.) 

INSVKAKCE — FiBE  SkT  BT  lN8tJKBI>— EYIDBHOK. 

In  ao  action  on  a,  fire  policy,  defendant 
alleged  thai  the  fire  was  set  oy  plaintiff,  and 
offered  to  prove  that  two  fires  had  before  oc- 
curred. In  which  plaintiff  bad  met  with  losses 
for  wUch  be  had  recovered  insurance,  aud  that 
nine  other  fires  had  also  previously  occurred,  in 
each  of  which  some  relative  of  plaintiff  had 
met  with  losses  covered  by  insurance.  There 
was  no  offer  to  show  that  any  of  these  fires  were 
set  by  plaintiff,  or  by  his  procnrement  Sdd^ 
that  the  evidence  was  properly  excluded. 

Exceptions  from  superior  court  Franklin 
county;   Ellsba  B.  Maynard,  Judge. 
Action  by  Brlce  W.  McDowell  againat  tbe 


Connecticut  Fire  Insurance  Company  to  re- 
cover on  a  policy  of  Insurance.  From  a  ver- 
dict for  plalntlfT,  defendant  brings  excep- 
tions.    Exceptions  overruled. 

Conant  &  Conant,  for  plaintiff.  John  A. 
Aiken,  for  defendant 

BABKER,  J.  The  Issue  upon  which  the 
excluded  evidence  was  offered  was  raised  by 
tbe  defefndant's  allegation  that  the  fire  was 
set  by  the  plaintiff,  and  by  his  procurement 
and  with  his  consent  Tbe  offer  was  to  show 
that  two  fires  bad  before  occurred,  in  which 
tbe  plaintiff  and  bis  brother,  who  the  jury 
might  have  found  had  some  interest  in  the 
loss  for  which  this  suit  was  brought  bad 
met  with  losses  for  which  they  had  received 
Insurance,  and  that  nine  other  fires  had  also 
previously  occurred,  in  each  of  which  some 
relative  or  relatives  of  the  plaintiff  had  met 
with  losses  covered  by  Insurance,  and  for 
which  they  bad  received  payment  of  Insur^ 
ance.  There  was  no  <^er  to  show  that  any 
of  these  fires  were  set  by  the  plaintiff  or 
by  bis  procurement  All  of  these  fires,  ex- 
cept tbe  first  two,  were  occurrences  In  which 
the  plaintiff  had  no  Interest  and  all  of 
them  were  plainly  res  inter  alios.  The  first 
two  flrea  were  Independent  of  each  other, 
one  occurring  In  the  year  1888  and  the  other 
in  tbe  year  1891;  and  neither  of  them  was 
connected  with  tbe  fire  now  in  question, 
which  occurred  in  tbe  year  1888.  If  all  tbe 
fires  were  parts  of  attempted  frauds  tbey 
were  clearly  Independent  frauds,  and  not 
parts  of  a  system  of  fraud  of  which  tbe  fire 
in  question  was  an  essential  step.  None  of 
tbe  evidence  excluded  was  admissible  upon 
tbe  gronnd  stated  In  Fowie  v.  Child  (Mass.) 
41  N.  E.  291,  and  tbe  cases  there  cited.  Ex- 
ceptions overruled. 


064  Mass.  430) 

MILLARD   T.   INHABITANTS   OP  BGBE- 
MONT. 

(Supreme  Judicial  Court  of  Massachusetts. 
Berkshire.    Oct  18,  1895.) 

HiOH  Schools  —  Attekdakoe  in  Anothbb  Town 
— Rbvocation  of  Approval. 

1.  There  Is  nothing  In  St  1891,  c.  263,  or 
in  the  substituted  St  1894,  c.  436.  which  obliges 
a  town  that  is  not  required  by  law  to  maintain  a 
high  school  to  provide  for  the  attendance  of 
children  living  therein  at  a  high  school  in  anoth- 
er town,  or  which  obliges  any  city  or  town  to 
receive  into  Its  high  school,  on  payment  of  tui- 
tion, children  living  in  a  town  where  there  is 
no  hieh  school. 

2.  Though  the  school  committee  of  a  town 
in  which  there  is  no  high  school,  and  which  is 
not  required  by  law  to  maintain  one,  has  given 
its  written  approval  of  the  attendance  of  a  child 
living  therein  at  a  high  sdiool  in  another  town, 
paying  his  tuition  therefor,  it  may  withdraw 
such  approval  at  any  time,  on  due  notice  to 
the  pareut  on  whose  application  the  approval 
was  originally  granted. 

3.  Such  approval,  having  been  given,  is  pre- 
sumed to  continue  tall  revoked  by  subsequent 
action,  notwithstanding  changes  In  the  member- 
ahip  of  the  conunittee. 


Digitized  by 


Google 


670 


KOBTHBASTBIRN  BEFOBa:SIB,  YoL  41. 


4.  PlaintiirB  dangfater,  with  the  written  ap- 
proTal  of  defendant  town,  in  which  she  Uvea, 
crranted  on  plaintiff's  application,  attended  the 
high  school  in  a  neighboring  town,  her  own  town 
paying  her  tnition.  Subsequently  the  committee 
withdrew  its  approval,  though  not  for  any  mis- 
conduct of  the  child,  and  notice  of  such  with- 
drawal was  givim  to  plaintiff  a  few  weeks  later. 
JSdd  that,  if  the  tuition  was  payable  by  the 
"term,  and  a  new  term  had  begun  when  plaintiff 
received  such  notice,  the  latter  might  recover 
from  his  own  town  the  amount  paid  by  him  for 
that  term;  and,  if  the  tuition  was  payable  at 
a  per  diem  rate,  the  amount  to  be  recovered 
would  be  the  sum  payable  at  that  rate  from  the 
time  when  the  ai>proval  was  withdrawn  to  the 
time  when  plaintiff  received  dae  notice  thereof. 

Appeal  from  superior  coiirt,  Berkshire  coun- 
ty;  Ellsba  B.  Majnard,  Judge. 

Action  by  Eliza  C.  Millard,  administratrix, 
against  the  inhabitants  of  the  town  of  Egre- 
mont,  for  the  recovery  of  money.  The  court 
found  for  plaintiff  on  an  agreed  statement  of 
facts,  and  defendant  appeals.  Beversed  as  to 
the  amount  of  damages. 

Herbert  O.  Joyner,  for  appellant.  A.  Cbalfc- 
ley  Collins,  for  appellee. 

MOBTON,  J.  This  Is  an  action  brought  by 
the  plaintiff  under  chapter  263,  St  1891,  to 
recover  of  the  defendant  money  {Mild  by  him 
to  the  town  of  Great  Barrington  for  tuition 
for  bis  daughter  in  its  high  schocd  after 
March  22,  1882,  when  the  school  committee 
of  the  defendant  town  passed  a  vote  with- 
drawing the  approval  which  It  had  previously 
given  to  the  attendance  of  the  plaintiff's 
daughter  at  said  schooL  It  Is  agreed  that 
there  was  no  misconduct  on  the  part  of  the 
daughter.  The  plaintiff  contends  that  the 
school  committee,  having  once  given  Its  ap- 
proval, could  not  withdraw  It,  except  for 
misconduct  on  the  part  of  the  pupil;  and  that 
the  daughter  of  the  Intestate  was  entitled  to 
pursue  the  studies  on  which  she  had  entered 
until  her  graduation  in  due  course,  which  is 
said  in  the  plaintiff's  brief  to  have  been  in 
June,  1895.  She  further  contends  that,  if 
tliat  is  not  so,  the  defendant  is  liable  for  the 
amount  paid  for  tuition  for  the  term  on  which 
the  daughter  had  entered  at  the  time  when 
her  Intestate  first  learned  of  the  action  of 
the  school  committee,  or,  at  least,  that  It  Is 
liable  f<H:  the  amount  paid  dovtm  to  such 
time.  The  object  of  the  statute  apiiears  to 
be  to  provide  a  way  in  which  a  child  living 
in  a  town  which  Is  not  obliged  to  maintain, 
and  which  presumably  does  not  maintain,  a 
high  school,  may  attend  one  In  a  neighboring 
city  or  town  at  the  expense  of  the  town 
wtiere  he  resides,  and  it  seems  to  be  an  ex- 
tension of  Pub.  St  C.  47,  H  6,  8.  There  Is 
nothing  In  the  act  of  1891,  or  in  the  substi- 
tuted act  of  1894  (chapter  436),  which  obliges 
a  town  that  is  not  required  by  law  to  main- 
tain a  high  school  to  provide  for  the  attend- 
ance of  children  living  in  it  at  a  high  school 
in  another  city  or  town,  or  which  obliges  any 
city  or  town  to  receive  Into  its  high  school, 
upon  the  ixiyment  of  reasonable  tuition,  chil- 
dren living  in  a  town  where  there  Is  no  hlgb 


schooL  There  is  no  such  provision  dsewhem. 
Cities  and  towns  are  iMund  to  furnish,  witb- 
in  their  respective  limits,  "schools  for  the  in- 
struction of  all  children  who  may  legally  at- 
tend public  schools  therein"  (Pub.  St  c.  44,  i 
1);  but  they  are  not  obliged  to  provide  for 
the  attendance  of  such  children  at  schools 
elsewhere.  In  certain  cases  two  adjacent 
towns,  or  two  or  more  contiguous  districts  in 
adjoining  towns,  may  unite,  and  maintain  a 
school  for  the  common  benefit  of  children  in 
said  towns  or  districts;  or  children  living  re- 
mote from  any  public  school  in  the  town 
where  they  reside  may  be  allowed  to  attend 
school  in  an  adjoining  town,  under  such  reg- 
ulations, and  on  such  terms,  as  the  school 
committees  of  said  towns  agree  up<Mi;  or 
they  may,  with  the  consent  of  the  schocd 
committee,  attend  schools  In  towns  or  cities 
other  than  those  in  which  their  parents  or 
guardians  reside.  Pub.  St  c.  44,  H  3,  10; 
Id.  c.  45,  U  61,  62;  Id.  c.  47,  H  «,  &  But 
these  matters  are  left  to  the  decision  of  the 
school  committee  or  of  the  towns  and  districts 
interested.  St  1894,  c.  436,  remedies  an  omis- 
sion in  St  1891,  c.  263,  by  providing  that  no 
member  of  a  school  committee,  except  in  a 
certain  case,  shall  refuse  his  approval  If  a 
child  is  qualified  to  enter  the  high  school  in 
another  (Aty  or  town;  and  that,  if  a  school 
committee  unreasonably  refuses  to  grant  its 
approval,  the  town  shall  be  liable  to  the  same 
extent  that  it  would  have  been  if  the  ap- 
proval had  been  obtained.  But  as  already 
observed,  neither  this  statute  nor  that  of  1891 
Imposes  on  towns  where  there  Is  no  high 
school  an  obligation  to  provide  for  the  at- 
tendance in  a  high  school  elsewhere  of  such 
of  its  children  as  are  qualified  to  attend  a 
high  schooL  To  hold,  therefore,  even  though 
St  1891,  c.  263,  made  no  provision  for  the 
withdrawal  of  an  approval,  the  town  would 
be  obliged,  when  It  was  once  given,  to  pay 
for  the  attendance  of  the  pupil  until  the 
course  on  which  be  or  she  had  entered  was 
completed,  wotdd  be  giving  to  the  statute, 
we  think,  a  construction  which  could  not 
have  been  Intended  by  the  legislature.  The 
approval  would  be  presumed,  no  doubt  to 
continue  till  withdrawn.  Although  the  mem- 
bers of  the  board  might  change,  the  board 
Itself,  from  the  manner  in  which  it  was  con- 
stituted,—one  member  being  elected  annual- 
ly,—would  be  a  continuing  body,  and  its  ap- 
proval well  might  be  assumed  by  all  in- 
terested to  continue  till  revoked  by  subse- 
quent action.  Fairbanks  v.  Mayor,  etc.,  132 
Mass.  42,  44;  Collins  v.  Holyoke,  146  Mass. 
296,  15  N.  E.  908.  It  manifestly  would  he 
for  the  school  committee,  under  the  general 
powers  vested  in  it  by  statute,  and  not  for 
the  town,  to  say  whether  the  approval  should 
or  should  not  be  wlthdravra,  or  whether  any 
further  approval  should  be  given.  Pub.  St 
c.  44,  f  21;  Kimball  v.  Salem,  111  Mass.  87. 
When,  In  case  of  the  withdrawal  of  the  ap- 
proval, that  should  take  effect,  and  when,  ana 
to  whMu,  notice  oC  the  withdrawal  sbould  b* 
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given,  are  matters  in'  regard  to  which  there 
la  mo  proviaion  either  In  the  act  of  1881  or  In 
that  of  1894.  In  the  present  case  notice  was 
given  inuuedlately  by  the  school  committee 
of  Egremont  to  that  of  Great  Harrington;  but 
no  notice  was  given  to  the  plaintlfTs  in- 
testate till  a  few  weeks  later,  and,  as  we 
Infer,  not  until  after  his  daughter  had  enter- 
ed upon  a  term  In  the  Great  Harrington  high 
schooL  It  was  reasonable  that  notice  of  Its 
action  should  be  given  by  the  school  commit- 
tee of  Egremont  not  only  to  the  school  com- 
mittee of  Great  Harrington,  but  also  to  the 
parent  of  the  schohir.  It  was  only  upon  bis 
application  that  the  approval  originally  was 
granted.  Under  his  application,  and  the  ap- 
proval given  In  consequence  of  It,  the  town 
became  liable  for  the  tuition.  There  was  no 
liability  resting  upon  him.  Before  he  could 
be  deemed  liable  for  tuition.  It  should  appear 
that  he  bad  had  due  notice  of  the  withdrawal 
of  the  approval,  and  an  importunity,  if  he 
saw  fit,  to  discontinue  the  attendance  of  his 
daughter.  We  also  think  that,  if  the  tuition 
was  payable  by  the  term,  the  notice  should 
have  been  given  so  as  to  take  effect  either 
at  the  end  of  a  term  or  before  the  beginning 
of  one,  and  that,  if  It  was  given  after  the 
daughter  of  the  plaintiff's  intestate  had  be- 
gun a  term's  attendance,  the  plaintiff  can  re- 
cover the  amount  paid  for  tuition  for  such 
term.  If  the  tnltion  was  payable  at  a  per 
diem  rate,  then  we  think  that  the  amount  to 
be  recovered  would  be  the  sum  payable  at 
that  rate  from  the  time  when  the  approval 
was  withdrawn  to  the  time  when  the  plain- 
tiff's intestate  received  due  notice  from  the 
committee  of  its  withdrawal.  Tbe  agreed 
facts  are  somewhat  ambiguous  as  to  the  dis- 
position to  be  made  of  the  case.  But  we  con- 
strue them  as  meaning  that  if  the  plaintiff 
is  entitled  to  recover  at  all,  though  for  a  less 
amount  than  that  found  due  by  the  court,  she 
is  to  have  Judgment  accordingly.  Tbe  finding 
of  the  court  will  therefore  be  set  aside,  and 
the  case  stand  for  hearing  on  the  question  of 
damages,  to  ascertain  the  amount  due  accord- 
ing to  the  rule  above  stated,  and,  when  duly 
found,  judgment  will  be  entered  therefor. 


OM  UaM.  6M) 

TAFT  V.  CHURCH  et  aL 

(Supreme  Judicial  Court  of  Massachusetts. 

Worcester.    Oct  19.  1895.) 

PrAOTIOB  —  Dl8CO;fTIKUl.NCB  —  AOTIOX    AOAINST 

Pabthers — Jddohent  against  0ns  Dbfendant. 

1.  In  an  action  on  contract  against  two  pei^ 
sons,  as  partners,  the  court  may  allow  plain- 
tiff to  discontinue  as  to  one  of  the  defendants. 

2.  Under  Pnb.  St  c.  171,  8  5,  providing  that 
plaintiff  in  an  action  on  contract  against  seyerai 
defendants  is  entitled  to  judgment  against  such 
defendants  as  are  found  liable,  judgment  in  an 
action  on  contract  against  two  partners,  only 
one  of  whom  is  fonnd  to  l>e  liable,  may  be  en- 
tered asainst  snch  defendant  without  an  amend- 
ment of  the  declaration. 

Bxceptions  from  superior  court,  Worcester 
county;   Robert  R.  Bishop,  Judge. 


Action  bj  Nathaniel  B.  Taft  against  Bur- 
bert  B.  Obnrch  and  Fred  H.  Ooode,  partners, 
on  contract  To  an  order  discontinuing  the 
action  against  defendant  Goode,  and  a  judg- 
ment against  defendant  Church,  defendants 
except    Bzceptions  overruled. 

W.  S.  B.  Hopkins  and  Charles  M.  Thayer, 
for  plaintiff.  Warren  Osro  Kyle,  for  defend- 
ants. 

FIELD,  0.  J.  It  was  within  tbe  power  of 
the  superior  court  to  allow  the  plaintiff  to  dis- 
continue the  action  as  to  the  defendant 
Ooode.    Gray  v.  Cook,  135  Mass.  189. 

The  contention  of  the  defendants  Is  that 
the  finding  should  have  been  amended  so  as 
to  show  a  finding  against  Church  alone.  In 
this  case,  as  reported  In  162  Mass.  533,  39 
N.  E.  283,  it  is  said  in  tbe  opinion:  "Al- 
though the  action  is  against  two  persons,  as 
partners,  and  one  only  is  held  liable,  judg- 
ment may  be  entered  against  him  alone,  un- 
der Pub.  St  c.  171,  S  5,1  and  no  amendment 
of  the  declaration  Is  necessary."  See  Wiggiu 
▼.  Lewis,  12  Cush.  486;  Downing  v.  Coyne, 
121  Mass.  347;  Insurance  Ca  v.  Abbott  131 
Mass.  397,  407.  We  see  no  necessity  of 
amending  the  finding.  On  the  whole  record, 
it  sufilclently  appears  that  the  finding  stands 
against  Church  alone.    Exceptions  overruled. 


(161  Mass.  467) 

RICHMOND  V.  AMB& 

(Supreme  Judicial  Court  of  Massachusetts. 
Worcester.    Oct  19,  1886.) 

Bbeach  of  Covenant — Incumbrances— Right  of 
Wat— Damages. 

1.  In  an  action  for  breach  of  covenant 
againjit  incunlKances,  it  appeared  that  land  con- 
veyed by  defendant  was  subject  to  a  right  of 
way  in  favor  of  third  persons,  who  recovered 
damages  from  plaintiff  for  encroaching  on  the 
way  with  bniidrags.  Oral  notice  of  tbe  actions 
against  plaintiff  w&b  given  to  defendant's  hus- 
band, wuo  had  control  of  her  laud,  but  there 
was  no  evidence  of  notice  to  defendant.  Held, 
that  defendant  was  not  bound  by  the  asseasmeni 
of  dain^es  in  such  actions. 

2.  Where  the  grantee  in  a  deed  with  cove- 
nant against  incumbrances  is  compelled  to  buy 
off  a  claim  of  a  right  of  way  to  which  the  land 
was  subject  and  the  price  paid  was  reasonable, 
be  may  recover  it  in  an  action  on  the  covenant. 

3.  Though  no  opportunity  was  given  to  a 
grantor  in  a  deed  witn  covenant  against  incum- 
ijranees  to  defend  actions  against  the  grantee 
for  encroaching  on  a  right  of  way  to  which  the 
land  was  subject  the  grantee  may,  in  an  action 
on  the  covenant,  recover  reasonable  counsel  fees 
for  defending  such  actions. 

4.  In  an  action  on  a  covenant  against  in- 
cumbrances, the  incumbrance  being  a  perma- 
nent right  of  way,  the  measure  of  damages  ia 
the  amount  which  the  premises  are  diminished 
in  value  at  the  date  of  the  trial. 

Report  from  superior  court  Worcester 
county;  John  Hopkins,  Judge. 

1  The  statute  provides  that  in  actions  on  con- 
tract against  several  defendants,  plaintiff  is 
entitled  to  judgment  against  such  defendants 
as  are  found  liable,  though  all  tbe  defendants 
are  not  jointly  liable. 
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▲ction  by  Willard  Richmond  against  Sa- 
San  F.  W.  Ames  for  breach  of  covenant 
against  Incombrances.  The  eyidence  and 
flndlnga  trere  reported  to  the  supreme  Judi- 
cial court  Findings  sustained  in  part,  and 
new  trial  ordered. 

W.  S.  B.  Hopkins  and  Frank  B.  Smith, 
for  plaintiff.  Bockwood  Hoar  and  Charles 
M.  Thayer,  for  defendant 

FIELD,  0.  3.  The  report  of  this  case  is 
in  some  respects  too  meager  to  present  the 
-questions  of  law  inrolved  in  it  In  a  satisfac- 
tory manner.  We  do  not  know  from  the  re- 
port whether  the  $2,5S7.86  which  the  plain- 
tiff "had  to  pay  In  damage  •  •  •  in  order 
to  remove  so  much  of  the  Incumbrance  as  is 
affected  by  the  cases  of  Starkle  &  Green 
against  Richmond"  a55  Mass.  188,  29  N.  B. 
770)  was  the  sum  of  the  damages  assessed 
in  those  cases,  if  any  damages  were  assessed, 
or  whether  it  was  a  sum  agreed  upon  by  the 
parties  to  those  suits.  We  do  not  Imow, 
whether  the  court  in  the  present  case  found 
that  this  was  a  reasonable  sum  to  be  paid, 
or  whether  the  court  held  tliat  by  reason 
of  the  notice  of  the  pendency  of  those  suits 
given  to  the  husband  of  the  present  defend- 
ant, She  became  conclusively  bound  to  pay  to 
the  present  plaintiff  the  amount  of  the  dam- 
ages recovered  In  those  suits,  if  any  were  re- 
covered. We  do  not  imow  why  the  court 
found  that  the  plaintiff  in  the  present  suit 
was  entitled  to  recover  Interest  "from  Octo- 
hee,  1892."  This  may  have  been  the  date 
when  the  money  was  paid  by  the  present 
plaintiff,  but  that  does  not  appear  in  the  re- 
port The  date  of  the  writ  in  the  i»'esent 
action  is  June  12,  1893.  The  report  refers 
to  the  cases  of  Starkle  v.  RIchm<Mid  and 
Green  v.  Richmond,  found  in  155  Mass.  188, 
29  N.  E.  770,  and  it  may  be  considered  that 
those  cases,  as  they  are  there  reported,  are 
to  be  taken  as  a  part  of  the  report  of  the 
present  case.  The  original  papers  in  those 
cases,  entered  in  this  court,  show  tliat  it  was 
a  part  of  the  final  decree  in  each  case  tliat 
the  plaintiff's  damages  should  be  assessed 
by  a  Jury;  but  it  does  not  appear,  and  we 
have  no  means  of  knowing,  that  this  was 
done,  or  that  the  damages  were  assessed  la 
any  manner,  although,  as  it  seems,  the  briefs 
of  both  parties  in  the  present  suit  assume 
that  the  damages  were  assessed,  and  also  as- 
sume that  the  damages  found  in  the  present 
case  to  have  l>een  paid  by  the  plaintiff  are 
the  sum  of  the  damages  assessed  In  those 
suits.  No  specific  questions  of  law  are  re- 
Itorted  in  the  present  case  for  the  considera- 
tion of  this  court  but  co'taln  facts  are  re- 
ported, some  of  the  evidence  is  reported  ver- 
batim, and  there  are  certain  findings  of  fact 
by  the  court  and  this  court  Is  to  euter  such 
Judgment  -'as  shall  be  deemed  proper."  We 
see  no  reason  to  doubt  tliat  the  supoior 
court  was  warranted  by  the  evidence  in  find- 
ing as  it  did  in  the  first  and  second  dauses 
of  the  findings  of  fact  set  out  in  the  report 


The  remaining  queationa  of  law  rdate  to 
the  measure  of  damages.  The  plalntUTs 
chUm  is  that  the  land  conveyed  to  him  by 
the  defendant's  deed  was,  on  its  southeriy 
boundary,  subject  to  a  right  of  way  in  fa- 
vor of  other  persons.  The  suit  is  maintained 
on  the  covenant  against  incumbrances.  The 
suits  of  Starlde  and  Green  v.  Richmond  wa« 
suits  in  equity  to  compd  the  defendant 
therein,  who  Is  the  plaintiff  in  the  present 
suit  to  tear  down  a  building  which  he  had 
erected,  and  which  was  found  to  extend  over 
a  small  part  of  the  way,  and  also  to  remove 
a  fence  which  inclosed  a  triangular  piece  in 
the  rear  of  the  lot  which  was  subject  to 
this  right  of  way.  The  court  under  the 
facts  found  In  those  cases,  refused  to  order 
the  removal  of  the  building,  and  appointed 
commlssicmerB  to  run  the  line  of  the  way. 
We  understand  that  the  fence  was  at  some 
time  removed,  leaving  the  triangidar  piece 
thereafter  open  for  the  use  of  the  persona 
entitled  to  use  the  way.  Although  the  build- 
ing encroached  upon  the  way,  yet  the  court 
permitted  the  building  to  stand,  and  decreed 
that  the  plaintiffs  in  those  suits  should  be 
compensated  in  damages  to  be  assessed  for 
the  destruction  in  part  of  their  right  of  way. 
We  do  not  know  on  what  principles  the 
damages  were  assessed  in  those  suits,  if  they 
were  assessed,  or  what  issues  were  submits 
ted  to  a  Jury,  if  any  were  submitted. 

If  the  fair  interpretation  of  the  third 
clause  of  the  findings  of  facts  set  out  In  the 
report  Is  that  the  plaintiff  bought  off  the 
incumbrance  of  the  right  of  way,  so  far  as 
the  building  extended  over  the  line  ot  the 
way,  and  had  to  pay  therefor  $2,687.86,  and. 
If  It  be  assumed  that  these  are  the  damages 
assessed  in  the  suits  of  Starkle  and  Green 
T.  Richmond,  one  question  is  whether  the 
present  defendant  had  notice  of  those  suits, 
and  was  called  upon  to  take  upon  herself  the 
defense  of  them.  Upon  this  question  all  of 
the  evidence  is  reported.  The  evidence  tends 
to  show  that  the  husband  of  the  present  de- 
fendant had  notice  of  the  bringing  of  those 
suits,  and  was  a  witness  at  the  trial  of 
them,  and  that  he  managed  ills  wife's  real 
estate  for  h^,  by  her  permission;  but  thoe 
Is  no  evidence  that  the  wife,  who  is  the  pres- 
ent defendant  had  any  notice.  There  Is  no 
evidence  that  the  husband  had  notice,  io 
terms,  that  his  wife  would  be  held  responsi- 
ble for  the  result  of  the  suits,  or  that  she 
was  called  upon,  or  would  be  given  an  ojh 
portunity,  to  defend  them.  There  is  no  evi- 
dence that  the  notice  was  given  with  any 
such  intention,  or  was  understood  by  the 
husband  to  be  a  notice  to  his  wife  to  come 
In  and  defend  the  suits.  We  doubt  whether 
the  fact  that  the  husband  was  the  agent  of 
the  wife  in  the  management  of  her  real  es- 
tate made  him  her  agent  to  receive  any  such 
notice  for  her.  It  is  not  within  the  ordi- 
nary scope  of  the  duty  of  such  an  agent  to 
appear  for  his  principal  In  suits  between 
other  persons,  relating  to  real  estate  not  be- 
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longing  to  his  principal,  and  to  talce  upon 
hlmaelf  tbe  defenae  of  tbe  salts.  In  giving 
sucli  a  notice,  altliougtk  tlie  strict  formalities 
of  tbe  ancient  lav  are  not  now  required, 
still,  wtiateT»  its  form,  tbe  notice  sbould  be 
sncb  as  to  give  tbe  person  notified  informa- 
tion tbat  be  is  called  upon  to  come  in  and 
defend  tbe  suit  if  be  cboosea,  and  tbat  be  la 
to  be  beld  responsible  for  tbe  result  of  tbe 
snlt  Cbamberlam  t.  Preble,  11  AUen,  370; 
Elliott  y.  HaydNi,  lOi  Mass.  180;  Boston 
T.  Worthington,  10  Gray,  496;  Boyle  y.  Ed- 
wards, 114  Mass.  373.  Tbe  principal  object 
of  tbe  suits  of  Starkie  and  Qreen  was  to 
compel  tbe  defendant  tberein  to  remove  a 
building  wbicb  be  bad  erected;  tbe  assess- 
ment of  damages  was  Incidental  only;  and, 
if  it  be  assumed  tbat  tbe  present  defendant 
could  properly  be  youcbed  in  to  defend  sucb 
suits,  tbere  is  no  antecedent  probability  or 
presumption  tbat  &e  defendant  in  suits  of 
tbis  nature  would  b«  willing  to  intrust  tbe 
defense  to  anotber  person.  It  may  be  tbat 
notice  of  tbe  pendency  of  a  suit,  witbout 
more,  gly^i  to  tbe  person  wbo  is  responsi- 
ble over,  may,  undor  some  circumstances, 
imply  tlut  ibe  person  notified  is  called  upon 
to  defend  tbe  suit,  and  it  may  be  so  under- 
stood by  tbat  p^son,  but  tbis  is  not  tbe  cHrdi- 
naiy  effect  of  sucb  a  notioeii  Tbere  is  no 
evidence  in  tbe  present  case  tbat  tbe  notice 
was  anytbing  more  tban  information,  orally 
given  to  tbe  busband,  tbat  tbe  suits  bad 
been  brongbt,  and  tbat  be  migbt  be  needed 
as  a  witness,  witHout  any  intimation  tbat  bis 
wife  sbould  be  informed  of  it,  and  should 
take  upon  berself  tbe  defense  of  tbe  suits. 
We  are  of  opinion  tbat,  oa  tbe  evidence  re- 
ported, it  could  not  properly  be  found  tbat 
tbe  notice  was  intended  as  a  notice  to  the 
wife  to  come  in  and  defend  the  suits,  or  was 
so  understood  by  tbe  husband. 

Still,  If  this  defendant  is  not  bound  by  tbe 
assessment  of  damages  in  tbe  suits  of  Star- 
kie and  Green,  yet  if  it  was  reasonable  for 
the  present  plaintiff  to  buy  off  the  incum- 
brance, so  far  as  tbe  building  was  concerned, 
and  if  tbe  sum  paid  was  reasonable,  tbe 
plaintiff  can  recover  such  reasonable  sum  in 
the  present  suit,  with  interest  from  the  time 
of  payment  If  it  was  a  question  reason- 
ably doubtful  whether  the  plaintiffs  in  the 
suits  of  Starkie  and  Green  were  right  in  their 
contention  as  to  tbe  right  of  way,  tbe  pres- 
ent plaintiff,  acting  in  good  fftltb,  had  the 
right  to  defend  those  suits,  or  to  ask  the 
present  defendant  to  defend  them;  and  it 
may  be  that  any  expenses  reasonably  in- 
curred In  defending  against  the  claim  of  a 
right  of  way,  made  in  those  suits,  tbe  pres- 
ent plaintiff  can  recover  of  the  present  de- 
fendant Bradshaw  v.  Crosby,  151  Mass. 
237,  24  N.  E.  47;  Famum  v.  Peterson,  111 
Mass.  148.  Whether  such  expenses  sbould 
include  reasonable  fees  paid  for  counsel,  in 
addition  to  the  taxable  costs,  is,  on  the  author- 
ities, a  question  of  some  difficulty.  If  it  was 
the  duty  of  tbe  present  defendant  to  defend 
T.4lN.B.no.l9 — 13 


tbe  suits,  and  she  bad  an  opportunity  of  de- 
fending them,  and  declined  to  do  so,  then, 
if  tbe  present  plaintiff,  in  good  faith,  de- 
fended them,  it  would  seem  tbat  reasonable 
counsel  fees  should  be  recovered.  Inhabit- 
ants of  Westfield  v.  Mayo,  122  Mass.  100. 
See  LefilngweU  t.  Elliott,  10  Pick.  204.  If 
no  opportunity  was  given  to  tbe  present  de- 
fendant to  defend  tbe  former  suits,  the  law 
is  more  doubtful,  although  the  tenden<7  is 
to  allow  reasonable  counsel  fees,  If  the  cir- 
cumstances were  sucb  as  to  render  tbe  em- 
ployment of  counsel  proper.  Lindsey  t. 
Parker,  142  Mass.  582,  8  N.  E.  745;  Boston 
&  A.  R.  Co.  V.  Inhabitants  of  Charlton,  161 
Mass.  32.  86  N.  E.  688.  We  are  unable  to 
determine  from  the  report  precisely  what 
tbe  court  found  in  these  respects. 

One  contention  is  that  tbe  present  plain- 
tiff, after  notice  by  Starkie's  wife,  in  1878, 
tbat  be  was  proceeding  to  build  on  tbe  pas- 
sageway, persisted  in  going  on  with  tbe 
erection  of  Ills  building,  and  thus,  by  hiS' 
own  fault  increased  the  damages  which  be 
had  to  pay;  and  It  is  argued  that  the  pres- 
ent defendant  ought  to  be  compelled  to  i>ay 
damages  occasioned  by  tbe  fault  of  the 
plaintiff.  If  damages  were  assessed  in  the 
suits  of  Starkie  and  Green,  we  have  said 
tbat  we  do  not  know  on  wliat  principles 
they  were  assessed.  We  infer  tbat  the  dam- 
ages sbould  have  been  assessed  in  those 
suits  on  the  principles  of  a  compulsory  pur- 
chase of  tbe  incumbrance,  so  far  as  the  erec- 
tion of  the  building  was  concerned,  and  that 
this  sbould  have  been  done  on  tbe  theory  of 
paying  compensation,  at  a  fair  price,  for  tbe 
incumbrance^  in  view  of  all  the  circum- 
stances. It  is  probable  that  tbe  court  by 
refusing  to  compel  the  defendant  in  those 
suits,  wbo  is  tbe  present  plaintiff,  to  take 
down  bis  building,  and  by  ordering  an  as- 
sessment of  damages,  did  not  mean  to  give  to 
tbe  plaintiffs  in  those  salts  an  opportunity 
to  obtain  an  unreasonable  price  for  a  re- 
lease or  discbarge  of  tbe  incumbrance.  It 
is  entirely  consistent  with  the  facts  reported 
that  tbe  present  plaintiff  proceeded  In  good 
faith  in  erecting  his  building,  even  after  tbe 
notice  of  Starkie's  wifa  The  facts,  so  far 
as  they  are  reported,  are  sucb  tbat  it  might 
well  require  the  Judgment  of  a  court,  in  or- 
der to  determine  tbe  boundaries  and  width 
of  the  passageway  which  Starkie  and  Green 
were  entitled  to  use  If  the  damages  as- 
sessed In  the  suits  brought  by  them  are  not 
to  be  taken  as  conclusive  upon  the  defendant 
in  the  present  suit  it  vras  for  tbe  court  to 
determine  whether  tbe  present  plaintiff  act' 
ed  reasonably  in  contesting  those  suits,  and 
in  buying  off  the  incumbrance. 

In  regard  to  the  triangular  piece,  we  infer 
tbat  the  court  In  the  present  case,  esti- 
mated the  diminished  value  of  tbe  plaintiff's 
estate  by  reason  of  the  incumbrance  not  as 
of  tbe  date  of  the  deed,  or  as  of  the  time  of 
the  trial,  but  as  of  tbe  date  when  the  incum- 
brance  of  tbe  right  of  way  under  the  build- 
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Ing  was  eztln8:nlshed  hy  pUrehaae.  In  an 
action  on  the  covoiant  against  Incnmbrancea, 
when  the  Incumbrance  la  a  right  of  way,  and 
has  not  been  relinquished,  the  damages  are 
that  amount  of  money  which  la  a  Just  com- 
pensation to  the  plaintiff  for  the  real  injury 
resulting  from  the  Incumbrance.  Wetherbee 
▼.  Bennett,  2  Allen,  428.  The  general  rule  is 
stated  in  Harlow  t.  Thomas.  15  Pick.  66, 
68,  as  follows:  "The  general  rule  in  cases 
of  this  kind  is  plain  and  undisputed.  If  the 
corenantee  has  fairly  extinguished  the  In- 
cumbrances, he  ought  to  recover  the  expenses 
necessarily  incurred  in  doing  it.  If  they  re- 
main, and  consist  of  mortgages,  attachments, 
and  such  liens  on  the  estate  conveyed  as  do 
not  Interfere  with  the  enjoyment  of  it  by 
the  covenantee,  be  can  recover  only  nominal 
damages.  But  if  they  are  of  a  permanent 
nature,  like  the  peri>etual  servitudes  In  this 
case,  such  as  the  covenantee  cannot  remove, 
he  should  recover  a  just  compensation  for 
the  real  Injury  resulting  from  their  continu- 
ance. Prescott  V.  Tmeman,  4  Mass.  630." 
See  Batchelder  v.  Storgls,  3  Gush.  201.  We 
think  that  these  damages  are  usually  as- 
sessed as  of  the  date  of  the  trial.  If  there 
have  been  special  damages  theretofore  suf- 
fered by  the  plakitlff,  by  reason  of  the  exer- 
cise of  the  right  of  way,  these  may  be  shown 
up  to  the  date  of  the  trial;  and,  if  the  ease- 
nent  is  of  a  permanent  nature^  the  ques- 
'ton  is  how  much,  at  the  time  of  the  trial, 
*a  the  plaintiff's  estate  diminished  in  value 
Hy  reason  of  the  existence  of  the  incum- 
brance? 

As  It  seems  to  a  majority  of  the  court  that 
't  does  not  appear  upon  what  principles  or 
mles  of  law  the  damages  in  the  present  case 
have  been  assessed,  they  are  of  opinion  that 
there  should  be  a  new  trial,  but  only  upon 
the  amount  of  the  damages.    So  ordered. 


(164  Haas.  490) 

CLARK  et  al.  v. 


MtJBPHT. 


(Supreme  Jndidal  Court  of  Massachusetts. 
Hampden.    Oct  19,  1895.) 

Patmknt  to  Agbst— Pkoof  of  Actboritt. 
Payment  by  a  PDrchaeer  of  goods  to  the 
seller's  agent,  who  solicited  and  received  the  or- 
der for  them,  does  not  discharge  the  debt,  in  the 
absence  of  proof  by  the  purchaser  that  the  agent 
had  any  other  antnority  than  to  make  sales. 

Exceptions  from  superior  court,  Hampden 
county. 

Action  by  William  S.  Clark  and  others 
against  Dennis  Murphy  to  recover  for  goods 
sold  and  delivered  by  plaintiffs  to  defendant 
There  was  a  verdict  directed  by  the  court  in 
favor  of  plaintiffs,  and  defendant  excepts. 
Exceptions  overruled. 

Luther  White,  for  plaintiffs.  Glllett  ft  Mc- 
Olench,  for  defendant 


LATHBOP,  3.  There  being  no  dispute  at 
the  trial  of  this  case  that  the  goods,  for  the 
price  of  which  this  action  Is  brought,  were 
sold  and  delivered  by  the  plaintiffB  to  the  de- 
fendant, the  remaining  issue  raised  by  tlie 
pleadings  is  payment.  On  this  issue  the 
burden  of  proof  is  upon  the  defendant.  Bum- 
ham  V.  Allen,  1  Gray,  496;  EOlton  v.  Smith,  5 
Gray,  400.  The  exceptions  on  this  point 
show  the  giving  of  a  check  upon  a  bank  t« 
one  Marks,  who  purported  to  be  an  agent  of 
the  piaintifDg,  for  the  amount  of  the  bill  of 
the  goods  sued  for.  The  check  was  made 
payable  to  the  order  of  the  plaintilEs.  Marks 
forged  an  indorsement  of  the  plaintiffs' 
names,  and  obtained  the  money.  Tlie  ques- 
tion, then,  is  as  to  the  authority  of  Marks  to 
receive  payment  As  the  case  was  taken 
from  the  jury  by  the  presiding  judge,  who 
directed  a  verdict  for  the  plaintiffs,  we  must 
in  considering  this  question,  lay  aside  the 
testimony  put  in  by  the  plaintiffs,  unless 
there  is  something  in  it  favorable  to  the  de- 
fendant The  exceptions  ^ow  that  Marks 
was  a  traveling  salesman  for  the  plaintiffs, 
"whose  business  it  was  to  solicit  orders  for 
the  plaintiffs  for  their  goods";  that  Marks 
called  upon  the  defendant  and  received  an  or- 
der for  the  goods,  the  price  of  which  Is  sued 
for;  that  this  order  was  transmitted  to  the 
plaintiffs,  accepted  by  them,  and  the  goods 
were  duly  forwarded  to  the  defendant,  and 
received  and  accepted  by  him.  There  la  no 
doubt,  on  these  facts,  that  the  plaintiffs  are 
entitled  to  recover.  An  agent  who  merely 
solicits  orders  for  goods,  sending  these  orders 
to  his  principal  to  be  filled,  has  no  implied 
authority  to  receive  payment  for  the  goods, 
and  a  payment  to  him  will  not  discharge  the 
purchaser,  except  on  proof  of  some  authority 
to  the  agent  other  than  that  of  making  sales. 
There  was  no  evidence  here  that  the  goods 
were  intrusted  to  the  agent,  or  that  the 
plaintiffs  had  in  any  way  held  out  Marks  as 
a  person  authorized  to  receive  payment.  The 
case  is  the  simple  one  of  a  payment  made  to 
a  person  who  has  authority  to  make  sales, 
and  who  is  not  shown  to  have  any  other  au- 
thority. In  such  a  case,  if  the  purchaser 
sees  fit  to  make  a  payment  to  him,  he  does 
BO  at  his  own  risk.  Clougb  v.  Whitcomb, 
105  Mass.  482;  Seiple  v.  Irwin,  SO  Pa.  St. 
513;  Law  V.  Stokes,  32  N.  J.  Law,  249;  Korne- 
mann  v.  Monaghan,  24  Mich.  36;  Hirshfleld 
V.  Waldron,  64  Mich.  649,  20  N.  W.  628;  Mc- 
Klndly  v.  Dunham,  55  Wis.  616,  18  N.  W. 
485;  Butler  v.  Dorman,  68  Mo.  298;  Cliam- 
bers  V.  Short,  79  Mo.  204;  Clark  v.  Smith, 
88  IlL  298.  We  find  nothing  in  the  evidence 
which  would  have  warranted  the  Jury  in  find- 
ing that  the  plaintiffs,  by  their  subsequent 
conduct,  had  ratified  the  act  of  the  defend- 
ant in  giving  his  check  to  Marks.  Exceptions 
overruled. 
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(164  UasB.  iSX) 

GRIPPIN  T.  UNITED  ELECTRIC  LIGHT 
00. 

(Supreme  Judicial  Court  of  Massachusetts. 
Hampden.     Oct  19,  1896.) 

iNfUBIBS  BT  ELBOTBIO  WibBB  —  NEeUGBHOB  AND 

CONTKIBUTOBT  NEOUOBKOB— QOBS- 

TI0N8  FOR  JURT. 

1.  In  an  action  against  an  electric  liglit  com- 
pany for  injuries  caused  by  an  electric  sliock, 
there  was  eridence  authorizing  the  Jury  to 
find  t^at  the  injury  was  caused  by  a  galvanized 
iron  pipe,  which  plaintiff  was,  in  the  daytime, 
rightfully  placing  on  a  building,  coming  in  con- 
tact with  a  place  on  the  electric  wire  running 
along  the  wall  of,  and  into,  such  building,  where 
the  insulating  material  was  worn  off,  and  also 
eridence  that  plaintiff  was  not  an  expert,  and 
did  not  know  that  an  electric  light  wire  would 
do  any  harm,  or  that  electric  light  wires  ran 
on  the  sides  of  buildings.  SM,  that  the  ques- 
tion of  plaintiff's  due  care  was  for  the  jury. 

2.  There  was  evidence  that  the  condition 
of  the  wire  was  such  that  the  jury  might  have 
found,  from  the  description  of  it  given  by  the 
witnesses,  that  the  insulating  material  had  been 
gone  for  such  a  length  of  time  that  defendant 
ooght  to  have  known  of  it.  Btid,  that  the 
question  of  defendant's  negligence  was  for  the 
Jury.  Hector  v.  Electric  Light  Co.,  87  N.  B. 
773.  161  Mass.  558,  distinguished. 

Ezceptloiis  from  superior  coDrt,  Hampden 
county. 

Action  by  Dennis  J.  GrifSn  against  the 
United  Electric  Light  Company  to  recover 
for  personal  injuries  caused  by  defendant's 
negligence.  There  was  a  verdict  directed  by 
the  court  in  fftvor  of  defendant,  and  plaintlfl 
excepts.    Exceptions  sustained. 

J.  B.  Carroll  and  W.  H.  McCUnto(±,  for 
plaintiff.    Wm.  H.  Brooks,  for  defendant 

LATHROP,  J.  This  Is  an  action  of  tort, 
for  personal  injuries  sustained  by  the  plain- 
tiff by  receiving  an  electrical  shock  from  a 
wire  of  the  defendant  company.  The  plain- 
tiff was  a  tinsmith,  and  was  at  work,  with  a 
fellow  servant,  placing  a  galvanized  iron  con- 
ductor on  the  rear  of  a  building  called  the 
"American  House."  He  was  upon  the 
ground,  and  his  fellow  servant  was  on  a  lad- 
der near  the  roof  of  the  building,  which  was 
about  22  feet  from  the  ground.  The  wire 
from  which  the  plaintiff  received  the  shock 
ran  along  the  wall  of  another  building  until  it 
reached  a  point  about  2  feet  from  a  comer 
formed  by  this  building  with  the  American 
House,  and  then  ran  diagonally  across  the 
comer  to  the  wall  of  the  American  House^  at 
a  point  8  or  10  feet  from  the  same  comer, 
where  it  entered  a  square  Iron  block  attach- 
ed to  the  wall  of  the  American  House.  This 
wire  was  about  12  feet  from  the  ground.  Six 
ae  8  inches  higher  than  this  wire,  and  about 
8  inches  nearer  to  the  building,  another  wire 
ran  along,  and  went  into  the  same  box.  The 
conductor  was  to  be  placed  in  the  comer 
formed  by  the  two  buildings,  for  the  purpose 
of  carrying  off  water  from  a  gutter  under  the 
eaves  of  the  American  House.  We  are  of 
opinion  that  there  was  evidence  for  the  jury 


that  the  plaintiff  was  in  the  exercise  of  due 
care.  The  Jury  might  well  have  found,  on  the 
evidence,  that  the  Injury  was  caused  by  the 
pipe's  coming  in  contact  with  a  place  on  the 
wire  where  the  insulating  material  had  be- 
come worn  off.  It  cannot  be  said,  as  matter 
of  law,  that  this  condition  was  so  apparent 
to  the  plaintiff  that  he  must  have  seen  it, 
or  ought  to  have  seen  it,  although  the  acci- 
dent happened  in  the  forenoon.  While  an  ^- 
pert  may  consider  it  dangerous  to  touch  any  ' 
wire,  unless  he  knows  it  to  be  a  harmless  one, 
there  was  evidence  that  the  plaintiff  was  not 
an  expert,  and  did  not  know  that  an  electric 
light  wire  would  do  any  hurt,  or  that  electric 
light  wires  ran  on  the  sides  of  buildings. 
The  question  of  his  due  care  was  for  the 
Jury.  lUingswortb  v.  Electric  Light  Co.,  161 
Mass.  583,  588,  37  N.  B.  778. 

We  are  of  opinion,  also,  that  there  was  evi- 
dence of  the  defendant's  negligence,  proper 
to  be  considered  by  the  Jury.  There  was  cer- 
tainly evidence  that  the  insulation  of  the 
wire  was  gone,  and  Its  condition  was  such 
that  the  Jury  might  have  found,  from  the 
description  given  of  it  by  the  witnesses,  that 
it  had  been  in  that  condition  for  such  a 
length  of  time  that  the  defendant  ought  to 
have  known  of  It  The  plaintiff  was  not  a 
tresimsser,  or  a  mere  licensee,  who  must  take 
the  premises  of  another  as  he  finds  them.  He 
was  rightfully  on  the  premises,  for  purposes 
of  business.  On  these  premises  the  defend- 
ant had  rightly  placed,  as  the  case  finds,  two 
electric  wires.  These  were  a  source  of  dan- 
ger, unless  properly  insulated.  This  fact  was 
recognized  by  the  defendant,  by  insulating 
them.  But  it  was  negligent  if  it  failed  to 
use  reasonable  diligence  in  seeing  that  its 
wires  were  kept  In  a  state  of  repair.  This 
duty  it  owed  at  least  to  every  person  who, 
for  purposes  of  business,  was  rightfully  upon 
the  premises.  What  its  duty  was,  in  this 
respect,  as  to  other  persons,  we  have  no  occa- 
sion to  inquire.  See  Ililngsworth  v.  Electric 
Light  Co.,  ubi  supra. 

The  ruling  of  the  Justice  of  the  superior 
court  In  favor  of  the  defendant  Is  stated  in 
the  report,  upon  which  the  case  comes  before 
us,  to  be  based  upon  the  case  of  Hector  v. 
Electric  Light  Co.,  161  Mass.  558,  37  N.  B. 
773.  But  that  case  differs  essentially  from 
the  one  before  us.  There  a  lineman  of  a 
telegraph  and  telephone  company  was  sent 
to  attach  a  wire  to  a  standard  owned  by  the 
defendant  on  the  roof  of  a  building  numbered 
45  Temple  Place,  in  Boston.  Instead  of  enter- 
ing this  building,  and  going  out  upon  the  roof, 
he  went  up  through  the  building  numbered  29 
Temple  Place,  and  passed  over  the  roofs  of 
several  Intervening  buildings  until  he  came 
to  the  roof  of  No.  41,  wlilch  was  next  to,  but 
higher  than,  the  roof  of  No.  45.  A  bunch 
of  wires  ran  from  the  standard  on  No.  45 
over  a  small  portion  of  the  roof  of  No.  41. 
The  plaintiff  stooped  under  these  wires,  to 
see  how  he  could  get  onto  tite  roof  of  Na  46. 
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and  was  Injured  by  reason  of  the  Insulation  be- 
ing worn  off  from  one  of  tb  ese  wires.  The  case 
was  decided  In  favor  of  the  defendant  upon 
the  ground  that  the  defendant  owed  no  duty 
to  the  plaintiff  to  maintain  an  effectual  In- 
sulation of  its  wires  over  other  buildings  than 
that  on  which  its  standard  was  placed,  which 
was  the  only  place  to  which  the  telegraph 
and  telephone  company  sent  the  plaintiff,  or 
where  he  had  a  right  to  be.  In  the  case  at 
bar  the  plaintiff  was  rightfully  where  he  was 
when  injured.  The  question  of  the  defend- 
ant's negligence  was  for  the  jury. 

By  the  terms  of  the  report,  the  order  must 
be:    Case  to  stand  for  triaL 


(164  MasB.  477) 

COMMONWEALTH  t.  FOLLETT. 

(Supreme  Judicial  Court  of  Massachusetts. 
Berkshire.    Oct  19.  1895.) 

Unlawful  Takihs  of  Fish. 

1.  One  who  takes  trout  from  an  open 
stream  with  a  net,  though  on  his  own  land, 
where  he  had  placed  them,  violates  Pub.  St.  c. 
91,  {  51,  prohibiting  the  talcing  of  trout  with  a 
net  at  any  season  of  the  year. 

2.  Pub.  St.  c.  91,  i  26,  declares  that  fish 
artifidaily  propagated  or  maintained  shall  be 
the  property  of  the  person  propagating  or  main- 
taining them,  and  that  a  person  legaily  engaged 
in  their  culture  may  take  them  in  liis  own  wa- 
ters at  pleasure.  Heldf  that  the  fish  so  declared 
to  be  the  property  of  the  person  maintaining 
them  are  fish  m  waters  which  have  been  inclos- 
ed by  a  riparian  proprietor,  within  his  own  prem- 
ises, on  a  stream  not  navigable,  as  provided  by 
secUon  25. 

Exceptions  from  superior  court,  Berkshire 
county;    Ellsha  B.  Maynard,  Judge. 

Richard  B.  Follett  was  found  guilty  of 
taking  trout  from  a  stream  with  a  net,  and 
brings  exceptions.     Exceptions  overruled. 

This  is  a  complaint  charging  the  defend- 
ant with  taking  trout  In  violation  of  sec- 
tion 51.  c  91,  Pub.  St  The  stream  from 
which  the  trout  were  taken  by  the  defend- 
ant was  a  brook  made  up  of  two  or  three 
tributaries,  having  its  source  In  the  town  of 
Sheffield,  and  known  as  "Lee  Brook."  This 
brook  flowed  some  three  or  four  miles  to  a 
stream  known  as  "Hubbard  Brook,"  through 
which  Its  waters  discharged  Into  the  Housa- 
tonic  river,  all  in  the  town  of  Sbeffteld. 
None  of  these  streams  are  navigable.  The 
principal  tributary  to  Lee  brook  flowed  about 
one-half  mile,  and  entered  land  owned  or 
leased  by  the  defendant,  there  uniting  with 
another  tributary  having  two  sources  on  said 
land  of  the  defendant,— one  a  spring  npon 
which  his  hatchery  was  situated,  and  the 
other  a  spring,  the  water  from  which  flowed 
about  one-half  mile,  and  united  with  the 
stream  flowing  from  the  hatchery  spring, 
a  short  distance  below.  On  the  tributary 
thus  formed,  and  before  its  union  with  said 
principal  tributary,  the  defendant  had  erect- 
ed a  nupiber  of  small  dams  forming  artifi- 


cial p<Mids,  In  which  he  kept  tront  for  cul- 
ture. This  brook  thus  made  up  flowed  from 
the  land  so  owned  or  leased  by  the  de- 
fendant to  and  through  land  of  another  ri- 
parian proprietc^  (the  distance  on  the  last- 
named  land  being  about  one-half  mile),  and 
then  entered  again  upon  other  land  owned 
or  leased  by  the  defendant,  through  which 
it  flowed  about  one  mile,  and  entered  the 
land  of  another  riparian  proprietor.  There 
were  no  obstructions  In  either  of  said  brooics, 
to  interfere  with  the  passage  of  flsh  up  and 
down  the  stream,  except  the  dams  erected 
by  the  defendant,  as  stated,  upon  the  tribu- 
tary having  its  sources  upon  his  land,  and 
the  vats  and  tanks  erected  upon  the  same 
tributary  In  connection  with  the  defendant's 
said  hatchery;  and  there  were  tront  In  said 
Lee  brook  other  than  those  which  the  de- 
fendant claimed  were  owned  by  him.  It  hav- 
ing been  on  one  or  two  occasions,  within 
two  or  three  years  before  the  erection  of  the 
defendant's  hatchery,  stocked  by  other  par- 
ties. 

The  defendant  testified  that  he  was  en- 
gaged in  the  business  of  artificially  propa- 
gating and  maintaining  trout  in  Sheffield; 
that  he  had  a  trout  hatchery,  so  called,  on 
a  small  tributary  of  Lee  brook,  in  Sheffield, 
where  he  artificially  hatched  nearly  3,000,000 
of  "fry"  (1.  e.  young  trout)  yearly;  that  he 
owned  or  leased  land  through  which  a  por- 
tion of  Lee  brook  flowed  as  above  stated; 
that  the  sources  of  said  small  tributary  brook 
which  emptied  Into  said  Lee  brook  were  in 
land  so  owned  or  leased  by  him,  one  of 
which  was  the  spring  within  his  hatcheiy 
building,  and  another  the  spring  outside  of 
said  building,  which  the  defendant  had  dug 
out,  and  made  into  a  series  of  small,  artifi- 
cial ponds,  wherein  be  kept  trout  artificially 
propagated  or  nmlntained  by  him  in  his  said 
business;  that  the  overflow  from  the  hatch- 
ery and  from  said  pond  united,  forming  said 
small  tributary  of  Lee  brook  which  flowed 
through  said  land  owned  or  leased  by  the 
defendant  as  aforesaid,  and  to  and  through 
land  of  other  riparian  proprietors,  finally 
emptying  into  a  larger  brook,  called  the 
"Hubbard  Brook."  That  early  in  1893  he  pur- 
chased in  Rhode  Island  1,500  artificially 
propagated  trout,  of  the  species  called  "Hoxie 
Trout,"  for  the  purpose  of  obtaining  their 
spawn  for  use  in  his  said  business;  that  said 
trout,  when  purchased,  were  two  years  old, 
and  weighed,  on  the  average,  about  one- 
half  pound  each;  that  he  brought  said  trout 
from  Rhode  Island,  and  placed  them  in  one 
of  said  artificial  ponds;  that  in  the  follow- 
ing Jime,  1893,  he  noticed  that  said  fish 
were  becoming  diseased  (a  fungus  growth 
appearing  on  their  fins  and  sides);  that  to 
check  tills  disease  be  let  them  out  of  tbe 
pond,  Into  said  Lee  brook,  on  the  land  owned 
or  leased  by  him  as  aforesaid;  that  all  tbe 
land  so  owned  or  leased  by  him,  through 
which  said  brook  flowed,  was  posted  (L  e. 


Digitized  by 


Google 


COMMONWEALTH  ».  FOLLETT. 


677 


had  printed  notices  stnck  up,  forbiddinc  per- 
sons from  flsblng  in  said  brook  on  defend- 
ant's premises);  that  afterwards  he  fed  said 
trout  In  said  brook,  on  those  sections  there- 
of which  flowed  tbrongh  land  so  owned  or 
leased  by  him,  by  throwing  chopped  meat 
and  other  substances  into  the  water,  a  por- 
tion of  which  floated  down  the  stream  with 
the  current;  that  said  trout  were  fed  by 
him  daUy  in  the  same  manner  as  he  fed 
those  In  the  hatchway;  that  in  the  latter 
part  of  August,  or  early  part  of  September, 
of  the  same  year,  to  secure  some  of  the 
spawn  from  said  trout  for  use  in  said  busi- 
ness of  trout  culture,  he  caught  from  said 
taook,  on  his  own  premises,  both  on  the  land 
where  his  hatchery  was  located  below  said 
hatchery,  and  on  his  lands  below  the  half- 
mile  strip  of  the  interyenlng  riparian  pro- 
prietor, a  number  of  trout,  estimated  at  60, 
wltb  a  net;  ttiat  nearly  all  the  trout  so 
caught  were  Hoxie  trout,  these  being  a  part 
of  the  number  let  into  the  brook  by  him  the 
June  before,  as  prerlously  stated,  which 
were  very  tame,  easily  netted,  and  readily 
identified  as  the  Hoxle  trout;  that  he  placed 
these  flsh,  when  caught  as  aforesaid,  in  his, 
said  hatchery,  kept  them  there  until  ripe  (L  e. 
untU  they  were  ready  to  be  delivered  of 
their  spawn,  some  three  or  four  weeks),  then 
stripped  the  spawn  from  them,  and  let  them 
all  back  into  tbe  brook;  that  all  the  flsb  so 
taken,  other  than  tbe  Hoxle  trout,  were 
thrown  from  the  net  back  into  tbe  brook. 
The  defendant  also  called  witnesses,  who 
claimed  to  be  experts  in  trout  culture,  who 
testlfled  that  Hoxie  trout  could  easily  be  dis- 
tinguished from  the  ordinary  brook  trout 
There  was  also  evidence  from  tbe  witnesses 
on  both  sides  that  the  native  or  ordinary 
brook  trout  were  of  a  deeper  and  richer 
shade  than  the  Hoxle,  and  other  trout  arti- 
flcially  propagated,  but  that  after  remaining 
in  the  brook  for  a  period  of  time  the  latter 
came  to  look  more  like  the  native  trout. 

At  the  close  of  the  evidence,  in  consultation 
with  counsel,  the  court  stated  that,  in  re- 
gard to  the  Hoxie  trout,  he  should  instruct 
the  jury  "that  if  defendant  took  the  flsh  in 
a  net,  in  the  manner  and  In  that  i)ortlon  of 
the  brook  testified  to  by  him,  and  took  them 
away  and  kept  them  till  ripe,  and  then  strip- 
ped them,  as  testified  to  by  him,  he  was 
guilty  of  a  violatlMi  of  the  statutes  upon 
which  the  complaint  is  founded,  although  he 
was  able  and  did  Identify  each  flsb  so  taken 
and  taken  away  as  a  flsh  which  he  had 
brought  from  Rhode  Island,  and  let  loose 
In  said  brook,  as  testified  to  by  him.  and 
although  he  returned  each  of  said  flsh  to  said 
brook  as  soon  as  stripped."  To  this  ruling 
defendant  excepted,  and.  In  view  thereof, 
consented  that  the  court  might  direct  a  ver- 
dict of  guil^. 


C.  Ij.  Gardner,  Dlst  Atty.,  for  the  Com- 
monwealth. Charles  B.  Hibbard  and  Her- 
bert E.  Joyner,  for  defendant 

FIELD,  O.  J.  Pub.  St  c.  91.  I  51,  pro- 
hibit the  taking  of  trout  with  a  net  at  any 
season  of  the  year.  Sections  25  and  26  of 
the  same  chapter  are  as  follows: 

"Sec.  25.  A  riparian  proprietor  may,  with- 
in tbe  limits  of  his  own  premises,  enclose 
the  waters  of  a  stream  not  navigable,  for  the 
cultivation  of  useful  fishes;  provided,  he  fur- 
nishes a  suitable  passage  for  migratory  fish- 
es naturally  frequenting  such  waters. 

"Sec.  28.  Fishes  artificially  propagated  or 
maintained  shall  be  the  property  of  the  per- 
son propagating  or  maintaining  them;  and 
a  person  legally  engaged  in  their  culture  and 
maintenance  may  take  them  in  his  own  wa- 
ters at  pleasure,  and  may  have  them  in 
his  possession  for  purposes  properly  connect- 
ed with  said  culture  and  maintenance,  and 
may  at  all  times  sell  them  for  these  pur- 
poses, but  shall  not  sell  them  for  food  at 
seasons  when  thefar  capture  is  prohibited  by 
law." 

The  construction  we  give  to  these  sections, 
when  applied  to  flsh  in  the  waters  of  a 
stream  not  navigable,  is  that  the  flsh  which 
are  declared  to  be  the  property  of  the  per- 
son propagating  or  maintaining  them,  and 
which  such  person  may  take  "in  his  own 
waters  at  pleasure,"  are  flsh  in  waters  which 
have  been  inclosed  as  provided  by  section 
25.  In  Com.  v.  Pariey,  130  Mass.  489,  471, 
the  court  say,  speaking  of  St  1889.  c.  3S4, 
sections  16,  18,  and  20  of  which  were  in- 
corporated in  sections  25  and  26  of  chapter 
01  of  the  Public  Statutes:  "The  absolute 
ownership  created  by  the  statute  necessari- 
ly exists  only  where  and  so  long  as  he  who 
propagates  or  cultivates  tbe  fish  keeps  theiu 
within  a  territory  over  which  he  has  abso- 
lute control.  As  soon  as  he  permits  them 
to  pass  into  territory  where  others  have 
right  of  fishery,  equal  to  or  greater  than  his, 
his  ownership  is  gone,  because  they  may 
then  be  rightfully  taken  by  others  without 
his  consent,"  etc. 

The  contention  of  the  defendant  that  tbe 
Hoxie  trout  had  become  so  tame  as  to  be- 
come his  absolute  pr6perty,  wherever  they 
might  be  found  in  an  open  stream,  cannot 
be  supported.  Such  fish  are  not  of  the  class 
of  animals  which,  without  confining  them 
In  private  waters,  can  become  the  absolute 
property  of  anybody.  These  trout,  in  an 
open  stream,  ore  like  other  trout;  and  Pub. 
St.  c.  91,  §  51,  were  Intended  to  prohibit  an 
owner  of  land  on  a  sti-eam  not  navigable 
from  taking  trout  with  a  net  from  the  stream 
on  his  own  land,  as  well  as  to  prohibit  other 
persons  from  doing  so.  Exceptions  over- 
ruled. 
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(IM  How.  tft) 
DANE  V.  OOCHEAira  CHEMICAL  CO. 

(Sopreme  Judicial  Court  of  Massachuaetts. 
Soffollc.    Oct  18,  1895.) 

Hmteb  akd  Sbryaxt  —When  Relatiok  Exists. 
A  manufactnrintr  company  employed  a 
carpenter  under  a  continuing  contract  to  make 
all  repairs  and  alterations  which  it  determined 
upon  to  its  worlcs,  he  to  furnish  tools,  and  the 
company  the  materials,  at  $2.50  per  day  for  his 
own  services  and  25  cents  profit  on  each  man 
employed  by  him.  The  carpenter  hired,  paid, 
superintended,  and  discharged  tlie  men  employ- 
ed by  him,  but  the  company  directed  how  the 
work  was  to  be  done.  Bdd,  that  a  man  hired 
by  the  carpenter  was  an  employe  of  the  carpen- 
ter, and  not  of  the  company,  within  St  1887, 
c.  270,  regulating  the  liability  of  masters  to 
servants. 

Exceptions  from  sap«:lor  court,  Suffolk 
county;   Daniel  W.  Bond,  Judge. 

Action  by  Norman  J.  Dane  against  tbe 
Cocbrade  Chemical  Works  for  personal  Inju- 
ries as  an  empIoy&  From  a  verdict  for  de- 
fendant, plaintiff  brings  exceptiona  Excep> 
tlons  OTermled. 

Freedom  Hutchlnscm,  for  plaintiff.  R.  M. 
Saltonstall  and  Eobert  F.  Herrlck,  for  de- 
fendant 

FIELD,  0.  J.  At  the  argument  no  objec- 
tion was  made  that  the  notice  given  was  not 
sufficient,  or  might  not  have  been  found  by 
the  jury  to  be  sufficient;  and  it  was  not 
contended  by  the  plaintiff  that  the  ladders 
used  could  be  found  by  the  Jury  to  be  a  part 
of  the  ways,  woito,  and  machinery  of  the 
defendant,  within  the  meaning  of  St  1887, 
c.  270,  (  1.  The  plaintiff  relied  upon  the  sec- 
ond coimt  of  the  amended  declaration,  and 
the  principal,  although  not  the  only,  ques- 
tion argued  is  whether  there  was  evidence 
for  the  jury  that  Frederick  Jcdmson  was  a 
.servant  of  the  defendant,  Intrusted  with  and 
exercising  superintendence,  and  whose  sole 
or  principal  duty  was  that  of  superintend- 
ence over  the  performance  of  the  carpentry 
work  which  the  plaintiff,  with  others,  was 
engaged  In  doing,  or  whether  Johnson,  In  do 
Ing  this  work,  was  an  ind^endent  contract- 
or. Johnson  was  employed  by  the  defend- 
ant under  a  continuing  contract  to  do  from 
time  to  time  such  carpentry  work  as  was 
necessary  to  be  done  on  the  buildings  occu- 
pied by  the  defendant  for  the  purpose  of 
manufacturing  chemicals.  The  worics  of  the 
defendant  covered  an  area  of  about  a  dozen 
acres,  and  were  divided  into  two  depart- 
ments, and  over  each  department  was  a  su- 
perintendent Johnson  received  his  orders 
for  the  carpentry  work  to  be  done  usually 
from  one  of  the  superintendents.  He  hired 
the  men  to  be  employed  in  doing  the  work, 
superintended,  paid,  and  discharged  them. 
The  defendant  paid  Johnson  $2.50  a  day  for 
his  work  and  25  cents  a  day  for  each  man 
employed  by  Johnson,  in  addition  to  the 
amount  of  the  wages  which  Johnson  agreed 
to  pay  the  man.    So  far  as  appears,  John- 


son furnished  the  tools  and  the  defendant 
the  materials  required  to  do  tiie  work.  John- 
son  drew  money  from  time  to  time  from  the 
defendant  on  account  of  wliat  was  due  to 
blm,  and  at  the  end  of  each  month  the  ac- 
counts between  him  and  the  defendant  were 
nsually  settled.  Johnson  paid  his  workmen 
every  Saturday,  but  their  names  never  ap- 
peared on  the  pay  roll  of  the  defendant. 
They  never  were  paid  by  the  defendant,  and 
the  defendant  kept  no  account  with  them. 
Apparently  Johnson  kept  workmen  in  his 
employ  whom  he  used  in  performing  work 
for  other  persons  as  well  as  for  the  defend- 
ant We  think  that  It  was  competent  for 
the  juiT  to  infer  from  all  the  testimony  that 
the  defendant  determined  what  repairs  and 
alterations  requiring  carpentry  work  from 
time  to  time  should  be  made,  and  when  and 
how  they  should  be  made,  although,  when  it 
decided  upon  what  repairs  and  alterations 
were  to  be  made,  it  usually  left  the  maimer 
of  making  them  to  the  discretion  ot  Johnson. 
When  there  are  no  spedflcations  in  advance 
of  what  is  to  be  done,  and  no  round  price 
agreed  upon,  and  a  carpenter  is  employed  to 
^make  repairs  and  alterations  to  the  satlsfa<^ 
tl(m  of  his  employer,  to  be  paid  according  to 
the  amount  of  work  done  by  the  carpenter 
and  the  men  he  onploys,  it  would  seem  to 
be  a  reasonable  inference  tiiat  the  employer 
retains  the  right  to  direct  the  manner  in 
which  the  carpenter  should  do  the  work. 

The  principles  which  govern  the  liability 
of  the  employer  towards  strangers  for  inju- 
ries occasioned  by  the  negligence  of  persons 
BO  employed  were  considoed  In  Linnehan  v. 
Rollins,  137  Mass.  123.  But  the  fundament- 
al question  in  the  present  case  seems  to  us 
not  precisely  that  c(msidered  in  Linnehan  v. 
RoUins,  nor  whether  Johnson  was  independ- 
ent of  the  defendant  in  the  manner  of  doing 
the  work,  but  whether  the  relation  between 
the  plaintiff  and  defendant,  as  shown  by  the 
evidence,  was  that  of  employer  and  em- 
pIoy&  Could  the  plaintiff  have  recovered 
his  wages  of  the  defendant  if  they  had  not 
been  paid  by  Johnson?  Did  Johnson  hire 
the  plaintiff  on  his  own  account  or  as  agent 
for  tbe  defendant?  At  common  law  the 
defendant,  on  the  evidence,  would  not  be  lia- 
ble to  the  plaintiff,  because,  if  Johnson  was 
a  servant  of  the  defendant  in  hiring  tbe 
plaintiff  and  tbe  other  workmen,  then  the 
plaintiff,  MacGregor,  and  Johnson  were  all 
servants  of  the  defendant,  and  a  master  is 
not  liable  at  common  law  for  the  injury  to 
one  servant  occasioned  by  the  negligence  of 
his  fellow  servants;  and  if  Johnson  was  an 
independent  contractor,  and  the  plaintiff 
was  his  servant  then  the  defendant  would 
not  be  liable  toe  any  injury  occasioned  by 
the  negligence  of  Johnson  or  of  one  of  bis 
servants  to  another  of  his  servants.  Harkins 
V.  Sugar  Refinery,  122  Mass.  400;  Morgan  v. 
Sears,  159  Mass.  570,  35  N.  B.  101.  We  are 
of  opinion  that  the  only  reasonable  infe-^nce 
to  be  drawn  from  the  evidence  in  the  ex 
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ceptlons.lB  that  the  plaiuttff  was  an  employ^ 
of  Johnson,  and  not  of  the  defendant,  within 
the  meaning  of  St.  1887,  c.  270,  and  the 
amendments  of  that  statute.  It  does  not  ap- 
pear that  Johnson  was  authorized  to  hire 
workmen  on  account  of  the  defendant,  or 
that  the  workmen  hired  by  Johnson  erer  un- 
derstood that  they  were  to  be  paid  by  the 
defendant,  or  that  the  defendant  or  Johnson 
so  understood.  The  fact  that  the  defendant 
retained  the  right  to  decide  how  work  should 
be  done  on  its  premises  does  not  of  itself 
make  the  workmen  employed  by  Johnson  em* 
ployte  of  the  defendant.  Apparently  John* 
son  employed  whom  he  pleased,  and  directed 
the  men  employed  by  him  in  the  perfwm- 
ance  of  their  work,  whether  upon  the  prem- 
ises 6t  the  defendant  or  upon  other  premises 
where  he  might  be  doing  work.  On  the  evi- 
dence, we  do  not  think  that  the  Jury  could 
properly  find  that  the  relation  of  employe 
and  employer  existed  between  the  parties. 
See  Reagan  t.  Casey,  160  Mass.  374,  36  N. 
B.  68.  If  the  relation  of  employer  and  em- 
ploy6  did  not  exist  between  the  parties,  then 
the  action  cannot  be  maintained  under  St 
1887,  c.  270,  and  the  remaining  exceptions 
become  immateriaL  The  facts  of  the  case 
do  not  bring  it  within  section  4  of  the  stat- 
ute, although  that  section  may  bare  some 
signiflcance  in  favor  of  the  construction  we 
have  here  given  to  the  statute.  Exceptions 
overruled. 


(164  Mam.  46) 
RILBY  V.  HAJfPSHIRB  COUNTY  NAT. 

BANK. 

(Snpreme  Jndldal  Court  of  Massachusetts. 

Hampshire.    Oct  19,  1895.) 

Rbvibw  on  Appeal  —  Plbadino  and  Pboop  — 
Fabol  Btidekcb. 

l.WhM«  a  wife  indorsed  and  frequently 
renewed  her  indorsement  on  two  notes  for  her 
husband,  and  pledged  a  certificate  of  stock  as 
security  for  the  payment  thereof,  and  the  evi- 
dence was  contradictory  as  to  whether  the 
stocK  was  originally  pledged  for  a  general  cred- 
it, a  finding  that  the  stock  did  not  cover  a 
third  note,  referring  to  the  stock  as  security, 
and  executed  without  the  kna>wledge  of  the 
wife,  will  not  be  disturbed  oa  appeal. 

2.  Where  an  answer  raised  the  issue  as  to 
a  husband's  agency  for  his  wife,  it  was  com- 

getent  for  the  wife  to  show  that  he  was  not 
er  agent. 

8.  A  certificate  of  stock  indorsed  in  blank 
may  be  shown  to  have  been  delivered  in  pledge. 

Reirart  frmn  superior  court,  Hampshire 
county;   John  Hopkins,  Judge. 

Bill  by  Helen  L.  Riley  against  the  Hamp- 
shire County  National  Bank  to  redeem  cer- 
tain shares  of  stock.  There  was  a  decree  for 
plaintiff,  and  the  case  was  reported  to  the 
supreme  court  for  an  opinion.    Affirmed. 

Hammond  &  Field,  for  plaintiff.  Wm.  6. 
Bassett,  for  defendant 

LATHROP,  J.  This  is  a  bill  in  equity,  filed 
January  24,  1895,  to  redeem  17  shares  of  the 
capital   stock  of  the   Northampton   Bmery 


Wheel  Company.  The  bW  alleges  that  these 
shares  are  held  by  the  defendant  as  collateral 
security  for  two  promissory  notes  signed  by 
the  plaintifTs  husband  and  indorsed  by  her, 
—one  dated  April  12,  1884,  for  $150,  payable 
three  montbs  after  date;  and  the  other  dated 
June  4,  1884,  for  $2,000,  also  payable  three 
months  after  date.  The  bill  also  alleges  that 
the  plaintiff,  on  January  23,  1695,  tendered 
to  the  defendant  the  full  amount  due  on 
these  notes,  and  demanded  delivery  of  the 
shares,  which  was  refused.  The  answer  ad- 
mits the  tender,  and  alleges  that  the  defend- 
ant holds  the  shares  as  collateral  security  for 
a  promissory  note  dated  June  21,  1894,  for 
$165,  payable  three  months  after  date,  as 
well  as  for  the  two  note^  mentioned  In  the 
bill.  The  answer  further  alleges  that  the 
certificate  of  the  shares  of  stock  was  signed 
In  blank  by  the  plaintiff;  that  a  power  of 
attorney  authorizing  a  transfer  of  the  shares 
was  also  signed  by  the  plaintiff;  and  both 
Instruments  were  delivered  to  the  defendant 
for  the  purpose  of  arranging  "a  line  of  cred- 
it" to  be  given  to  the  plaintiff's  husband  by 
the  defendant;  that  the  plaintiff  made  her 
husband  her  agent  in  the  first  transaction  and 
in  all  the  subsequent  ones;  and  that  the 
plaintiff  has  permitted  and  sanctioned  such  a 
course  of  dealing  with  regard  to  the  credit 
the  defendant  was  giving  her  husband  on  the 
strength  of  the  collateral  security  that  she 
is  not  in  a  position  to  defeat  the  right  of  the 
defendant  to  hold  the  shares  for  the  three 
notes.  The  case  was  heard  by  a  single  Jus- 
tioe  of  the  superior  court,  who  entered  a  de- 
cree for  the  plaintiff,  with  costs.  The  decree 
ordered  the  defendant  to  surrender  and  de- 
liver to  the  plaintiff  the  certificate  of  17 
shares  described  in  the  bill,  oa  a  renewed 
tender  of  the  amount  previoudy  tendered. 
The  decree  also  stated  that  the  stock  was 
not  held  for  the  note  of  $165.  No  appeal  was 
taken  from  the  decree,  but  the  Justice  has  re- 
ported the  case.  The  reservation  la  in  these 
words:  "The  questions  of  law  presented  by 
this  report  are  reserved  for  the  determina- 
tion of  the  supreme  Judicial  court  who  will 
make  such  order  or  decree  In  the  case  as 
Justice  and  equity  may  require.  All  the  evi- 
dence Is  reported."  This  Is  followed  by  a 
report  of  the  evidence.  Apparently  this  was 
done  in  this  form  because  the  only  exceptions 
taken  rendered  It  necessary  to  consider  the 
evidence  for  the  purposes  of  the  exceptions, 
bat  we  are  of  (pinion  that  we  are  not  called 
upon  to  revise  the  fajcts  which  the  Judge  must 
have  found  to  have  entered  the  decree  which 
be  did. 

During  the  trial,  the  deifendant  asked  tlie 
court  to  rule  that  the  plaintiff  was  not  on  the 
competent  evidence,  entitled  to  a  decree  per- 
mitting her  to  redeem  said  shares  \frithout 
paying  the  balance  due  on  said  note  for  $165, 
as  well  as  the  sum  tendered  by  her.  This  rul- 
ing the  court  declined  to  give,  and  the  de- 
fendant excepted.    Bxception  was  also  taken 
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bj  the  defendant  to  the  admission  of  certain 
testtmony  of  the  plaintiff  and  her  hnsbond 
with  reference  to  the  arrangement  with  the 
defendant  bank,  and  their  dealing  with  It, 
and  8B  to  what  the  defendant  did,  under- 
stood, permitted,  and  did  not  permit  There 
are  certain  facts  In  the  cose  which  are  not 
in  dispute,  which  are  as  follows:  In  1887, 
John  B.  Rlley,  the  husband  of  the  plaintiff, 
began  bnslnesB  in  Northampton,  and  bor- 
rowed the  sum  of  $2,500,  giving  his  promis- 
sory note  therefor,  indorsed  by  the  plaintiff. 
At  this  time  she  pledged  to  the  defendant 
the  17  Shares  In  question,  and  delivered  to 
the  bank  an  assignment  of  the  shares,  signed 
by  her  In  blank,  and  also  signed  and  deliv- 
ered a  power  of  attorney  authorizing  the 
cashier  of  the  defendant  bank  to  sell,  assign, 
and  transfer  the  shares  above  mentioned. 
The  plaintiff's  husband  continued  to  keep  an 
account  with  the  defendant  until  Jnne  28, 
1894,  when  he  filed  a  petition  in  Insolvency. 
The  first  note  was  renewed  from  time  to 
time,  and  sometimes  other  notes  were  given. 
Thirty-seven  notes  were  -riven  In  all,  and  all 
of  the  notes,  wltilt  the  exertion  of  the  last 
one  for  f  165,  which  is  the  one  in  controversy, 
had  upon  them  the  name  of  the  plaintiff.  At 
the  time  of  the  failure  of  the  plaintiff's  hus- 
band the  bank  held  the  two  notes  mentioned 
in  the  bill,  for  which  the  plaintiff  admits  her 
liability,  and  the  note  for  $165.  The  circum- 
stances attending  the  giving  of  this  note  were 
these:  On  June  21,  1894,  Mr.  Warner,  the 
president  of  the  defendant,  Imowlng  tliat  the 
plaintiff's  husband  was  "close  pressed,"  call- 
ed apon  him  at  his  shop,  told  him  that  his  ac- 
count was  overdrawn  to  the  amount  of  $165, 
and  asked  him  to  make  a  note  to  the  bank 
for  that  amoant,  and  to  write  upon  It  the 
words,  "Collateral,  17  shares  Northampton 
Bmery  Wheel  Co."  This  was  done.  At  this 
time  the  plaintiff  was  not  present,  she  was 
not  consulted,  and  knew  nothing  about  it 
unto  after  her  husband's  failure.-  The  ques- 
tion of  fftct  in  dispute  between  the  parties 
is  whether  the  shares  of  stock  were  pledged 
at  the  time  of  the  first  transaction  for  a  gen- 
eral credit  to  be  given  to  her  husband,  and 
Included  aU  notes  to  be  thereafter  given  as 
well  as  the  note  then  given.  The  testimony 
of  the  husband  tends  to  show  tliat  the  pledge 
was  made  for  a  ^eciflc  purpose,  namely,  to 
enable  him  to  buy  out  a  local  merchant,  for 
which  the  note  for  $2,500  was  discounted. 
The  testimony  in  behalf  of  the  defendant  in 
support  of  its  proposition  that  the  pledge  was 
also  for  future  indebtedness  came  from  Its 
president  and  cashier,  and  is  not  very  defi- 
nite.    Assuming  that  the  evidence  of  the 


defendant  tended  to  Show  that  the  pledge 
was  for  future  indebtedness,  and  there  was, 
therefore,  contradictory  evidence  on  this 
IMlnt,  we  cannot  revise  the  finding  of  the 
Judge  in  favor  of  the  plaintiff.  There  is  no 
pretense  of  any  subsequent  agreement  l)e- 
tween  the  parties,  except  as  it  is  shown  by 
ttieir  actions.  Undoubtedly,  the  fact  that  the 
plaintiff,  by  signing  her  name  on  other  notes 
discounted  at  the  same  bank,  without  demand- 
ing the  delivery  to  her  of  the  certificate  of 
stock,  is  strong  evidence  ttiat,  as  each  note  was 
signed,  she  assented  that  the  shares  should 
be  security  for  this  note;  but  this  does  not 
Show  an  agreement  on  her  part  that  they 
should  be  security  for  the  general  indebted- 
ness of  her  husband  to  the  defendant 

The  evidence  objected  to  relates  principally 
to  the  question  whetha  the  husband  bad  ex- 
press authority  to  bind  his  wife  by  putting  on 
the  note  for  $185,  the  words,  "Collateral,  17 
shares  Northampton  Emery  Wheel  Co."  The 
answer  alleged  that  her  husband  was  her 
agent  in  the  matter  of  the  note  for  $1^,  as 
well  as  in  the  first  transaction.  It  was  com- 
petent for  the  platotlff  to  show  tliat  he  had 
no  express  authority,  and  that  the  transac- 
tion was  without  her  knowledge.  So,  too,  it 
was  competent  for  her  to  show  that  she  never 
knew  that  he  had  ever  overdrawn  his  ac- 
count, for  the  purpose  ot  showing  that  she 
had  not  acquiesced  In  his  so  doing.  The  ef- 
fect of  the  form  of  the  transfer  of  the  stiares 
of  stock  and  of  the  power  of  attorney  re- 
mains to  be  considered.  There  is  no  doubt 
that  oral  evidence  is  admissible  to  show  that 
such  a  transaction,  however  absolute  in  form, 
is  merely  a  pledge;  and  the  consideration 
and  purpose  of  tlie  transaction  may  be  shown 
in  the  same  way.  Newton  v.  Fay,  10  Allen, 
605;  Minchln  v.  MincUn,  157  Mass.  265,  32 
N.  B.  164.  As  was  said  in  Boardman  v. 
Holmes,  124  Mass.  438,  442,  "we  must  look 
to  the  whole  transaction  between  the  par- 
ties." We  find  nothing  in  the  conduct  of  the 
plaintiff  which  works  an  estoppel  against 
her,  or  furnishes  ground  upon  which  a  court 
of  equity  should  not  afford  her  relief.  In  each 
of  her  prior  transactions  with  the  bank  she 
indorsed  the  note  made  by  her  husband.  The 
note  in  controversy  was  not  indorsed  by  her, 
and  she  knew  nothing  about  it  imtil  after 
it  was  delivered.  While  it  appears  that  her 
husband  was  frequently  allowed  to  overdraw 
his  account  it  also  appears  that  until  the 
last  transaction  he  borrowed  money  from 
ttilrd  persons,  and  paid  his  overdrafts,  and 
that  his  wife  was  ignorant  of  these  transac- 
tions. It  follows  that  the  decree  of  the  sn- 
perlor  court  must  be  affirmed. 
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(Sapreme  JndlclAl  Ooart  of  Maaaachnsetta. 
Hampahlre.    Oct  19, 1885J 

COMBTITDTIONAL    LAW  —  OmOIAIi    BAIXOTB  A* 

Blbctionb. 

1.  St  1883,  c.  417.  reaniring  the  nae  of  of- 
ficial bsllota  at  elections,  doea  not  conflict  with 
the  conatitntion  (Declaiation  of  Bights,  art.  0), 
declaring  that  "all  electiona  onght  to  be  free; 
and  all  inhabitants  •  •  •  have  an  equal 
Tight  to  elect  officers,"  etc. 

2.  Nor  is  the  statute  of  1893  obnoxious  to 
said  constitutional  provision  in  that  it  makes 
the  use  of  the  official  ballot  compulsory  in  the 
election  of  city  officers,  and  optional  in  the  elec- 
tion of  town  officers. 

Bzceptlons  from  superior  court,  Hampshire 
county;  John  Hopkins,  Judge. 

Action  by  James  W.  Cole  against  George 
Tucker  and  others.  A  verdict  was  directed 
for  defendants,  and  plaintiff  excepts.  Bzcep- 
tlons  overruled. 

Charies  O.  Delano,  tor  plalmtUt.    Albert  BL 

Addis,  for  defendants. 


FIELD,  O.  J.  It  Is  necessary  In  this  case 
to  determine  the  constitntionaUty  of  St  1898, 
c.  417.  This  question  was  dlscuased  In  Miner 
V.  OUn,  159  Mass.  487,  84  N.  B.  721,  but  the 
court  there  expressed  no  opinion  npon  It  The 
defendants  in  the  inresent  case  were  electloo 
officers  at  an  annual  election  for  city  officers 
In  the  dty  of  Northampton,  and  refused  to  al- 
low  the  ballot  offered  by  the  plaintiff  to  be 
deposited  in  the  ballot  box;  and  the  ballot 
was  not  deposited,  and  was  not  counted  in 
the  election.  It  was  a  printed  ballot,  des* 
Ignated  in  print  at  the  head  of  it  as  the  "Reg- 
ular Prohibition  Ticket"  The  official  ballot 
provided  for  nse  at  the  election  had  on  It  the 
names  of  the  candidates  of  the  Republican 
and  the  Democratic  parties  for  office,  but  no 
other  names,  and  the  idalntUf  wished  to  vote 
for  the  candidates  of  the  Prohibition  party. 
The  plaintiff  was  a  duly-qualified  voter, 
whose  name  was  upon  the  check  list 

The  qualifications  of  voters  for  town  and 
city  officers  are  not  prescribed  by  the  consti- 
tution, but  by  statute;  but  we  do  not  think 
it  necessary  to  consider  whether,  so  far  as  the 
questi<m  in  this  case  is  concerned,  a  distinc- 
tion can  be  made  between  the  powers  of  the 
general  court  to  prescribe  the  manner  of  cast- 
ing ballots  at  elections  for  city  and  town  of- 
ficers, and  at  elections  for  state  officers  or  for 
state  representatives  or  senators.  Article  9 
of  the  dedaratlon  of  rights  of  the  constitution 
is  as  follows:  "All  elections  ought  to  be  free; 
and  all  the  inhabitants  of  this  commonwealth 
having  such  qualifications  as  they  shall  estab- 
lish by  their  frame  of  government,  have  an 
equal  right  to  elect  officers,  and  to  be  elected, 
for  public  employments."  This,  In  terms,  re- 
lates to  inhabitants  having  such  qualifications 
as  are  established  by  the  frame  of  govern- 
ment, but  we  assume  that  the  same  principles 


apply  to  doctors  wboM  a^)&llfl<»tion8  are  es- 
tablished by  statute.  In  regard  to  the  right 
of  voting  for  state  officers,  where  the  qual- 
ifications are  prescribed  by  the  constitution, 
the  court,  in  Capen  v.  Foster,  12  Pick.  485, 
say:  "And  this  court  is  of  opinion  that  in  all 
cases  where  the  constitution  has  conferred  a 
political  right  or  privilege,  and  where  the 
eonstltntlon  has  not  particularly  designated 
the  manner  in  which  the  right  is  to  be  exo'- 
cised,  it  is  clearly  within  the  Just  and  consti- 
tutional limits  of  the  le^edative  power  to 
adopt  any  reasonable  and  uniform  regulations 
in  regard  to  the  time  and  mode  of  exercising 
that  right  which  are  designed  to  secure  and 
facilitate  that  right  in  a  prompt,  orderly,  and 
convenient  manner.  Sudi  a  construction  would 
afford  no  warrant  for  such  an  exercise  of  leg- 
islative power  as,  under  the  pretense  and 
color  of  regulating,  should  8ubv»t  or  injurious- 
ly restrain  the  right  itself."  See  Kinneen  v. 
Wells,  144  Mass.  497,  11  N.  B.  916. 

The  principal  question,  then,  is  whether  St 
1893,  c.  417,  is  a  reasonable  regulation  of  the 
manner  in  which  the  right  to  vote  shall  be 
exercised,  or  whether  it  subverts  or  Injurious- 
ly restrains  the  exerdse  of  this  right  The 
provisions  of  the  statute  requiring  the  use  of 
an  official  ballot  do  not  touch  the  qualifica- 
tions of  the  voters,  but  they  relate  to  the  man- 
ner in  .which  the  election  shall  be  held.  In 
general,  it  may  be  said  that  the  so-called 
"Australian  Ballot  Acts,"  in  the  various  forms 
In  which  they  have  been  enacted  in  many  of 
the  states  of  this  country,  have  been  sustained 
by  the  courts,  provided  the  acts  permit  the 
voter  to  vote  for  such  pers<Mi8  as  be  please, 
by  leaving  blank  spaces  on  the  official  ballot, 
in  which  he  may  write,  or  Insert  in  any  other 
proper  manner,  the  names  of  such  persons, 
and  by  giving  him  the  means,  and  a  reasona- 
ble oppwtunlty,  to  write  in  ot  insert  sudi 
names.  State  v.  McMillan,  108  Mo,  153,  18 
S.  W.  784;  Common  Council  v.  Bush,  82  Mich. 
632,  46  N.  W.  951;  Attorney  General  v.  May, 
99  Mich.  538,  58  N.  W.  483;  De  Walt  v.  Bart- 
ley,  146  Pa.  St  529,  24  AtL  185;  State  v. 
Black  (N.  J.  Sup.)  24  AU.  489;  State  v.  Dil- 
lon (Fla.)  14  South.  383;  Slaymaker  v.  PhU- 
llps  (Wyo.)  40  Pac.  971;  People  v.  President 
etc.,  of  Village  of  Wappinger's  Falls,  144  N. 
Y.  616,  39  N.  E.  641;  Sego  v.  Stoddard  (Ind. 
Sup.)  36  N.  E.  204;  TViylor  v.  Bleakly  (Kan. 
Sup.)  89  Pac.  1045;  Curran  v.  CSayton  (Me.) 
29  Atl.  930;  Whlttam  v.  Zahorik  (Iowa)  69 
N.  W.  57;  Bowers  v.  Smith  (Mo.  Sup.)  20  S. 
W.  101.  Without  reciting  in  detail  the  pro- 
visions of  St.  1893,  c.  417,  the  material  poiv 
tions  of  which,  relevant  to  the  present  case, 
are  referred  to  in  the  opinion  in  Miner  v.. 
Olln,  ubl  supra,  we  are  of  opinion  that,  for 
the  reasons  given  in  the  cases  cited  above, 
the  provisions  of  the  statute  requiring  the 
use  of  an  official  ballot  cannot  be  declared  un- 
constitutional. The  provisions  are  such  as 
may  properly  be  deemed  necessary  by  the  leg- 
islature, in  order  to  secure  to  the  voters  a  full 
and  fair  election,  and  an  accurate  and  honest 


Digitized  by 


Google 


NORTHEASI^SIRN  HBPOltlSSl,  Vol.  41. 


eonnt  of  the  ballots;  and  tbdy  do  not  Impalf 
tbe  rights  of  tbe  voters  to  such  an  extent  as 
to  warrant  a  court  In  holding  them  to  be  toM 
on  the  ground  that  tbey  are  beyond  the  con- 
stitutional po-wer  of  tlie  general  court 

The  remaining  contention  of  the  plaintiff  is 
that  the  use  of  the  official  ballot  is  mad^  com-' 
pulsory  In  the  election  oC  city  offlcois,  and 
optional  In  the  election  of  town  officers,  and 
that,  therefore,  the  statute  is  void,  as  partial 
and  unequal  In  Its  operation  upon  the  rights 
of  voters.  See  St.  1893,  a  417,  §g  129,  143, 
173.  There  Is  nothing  In  tbe  constitution 
which  requires  that  tbe  laws  regulating  elec- 
tions for  city  and  town  officers  shall  be  uni- 
form throughout  the  commonwealth,  and  in 
some  respects  the  laws  regulating  elections  in 
•cities  for  city  officers  have  always  been  ditFer- 
ent  from  those  regulating  elections  In  towns 
for  town  officers.  See  Pub.  St  c.  7.  As  the 
provisions  of  the  statute  we  are  considering 
do  not  affect  the  qualifications  of  tbe  voters, 
but  merely  regulate  tbe  form  of  voting  by 
ballot,  it  may  well  be  that  In  small  towns  It 
Is  not  always  desbable  or  necessary  that  all 
tbe  precautions  be  taken  against  mistake, 
force,  fraud,  or  intimidation  In  elections wblch 
ought  to  be  taken  In  cities  and  large  towns, 
where  there  are  many  voters.  There  are 
many  provlMons  of  the  statutes  concerning 
elections  which  require  cities  to  do  certain 
things  which  towns  are  not  required  to  do; 
and  some  provisions  concerning  cities  and 
towns  are  made  to  take  effect  only  upon  a 
vote  of  the  city  council,  or  of  tbe  Inhabitants, 
adopting  the  provislona  One  or  two  Illustra- 
tions are  sufficient:  By  article  2  of  the  amend- 
ments of  the  constitution,  tbe  general  court 
Is  empowered  to  constitu.a  city  governments, 
and  "to  prescribe  the  manner  of  calling  and 
holding  public  meetings  of  the  Inhabitants  In 
wards  or  otherwise,  for  the  election  of  officers 
under  tbe  constitution,  and  the  manner  of  re- 
turning the  votes  given  at  such  meetings." 
Rev.  St  c.  4,  S  12,  contains  the  general  pro- 
visions in  force  at  the  time  these  statutes 
took  effect,  concerning  the  manner  of  conduct- 
ing elections,  but  section  12  of  the  chapter  is 
ns  follows:  "In  the  city  of  Boston  tbe  sev- 
eral elections  provided  for  In  this  chapter  shall 
be  conducted  according  to  the  provisions  of 
the  act  estabt'ishing  the  city  of  Boston,  and 
of  the  several  acts  in  addition  thereto."  Rev. 
St  c.  16,  S  34,  Is  as  follows:  "The  election  of 
town  clerks,  sdectmen,  assessors,  school  com- 
mittees and  town  treasurer  and  also  of  tbe 
moderator  of  tbe  meetings  held  for  the  choice 
of  town  officers  shall  be  by  written  ballots, 
and  the  election  of  all  other  town  officers  shall 
be  in  such  mode  as  the  meeting  shall  deter- 
mtae."  See  Pub.  St  c.  27,  i  80.  In  matters 
which  concern  tbe  form  of  holding  elections, 
in  the  absence  of  anything  in  the  constitution 
prescribing  the  manner  in  which  the  elections 
shall  be  held,  we  are  of  opinion  that  the  pro- 
visions need  not  be  the  same  for  all  the  cities 
and  towns  of  the  commonwealth.  Judgment 
for  the  defendants. 


0U  UMMLSm 
HBRVBT  V.  ItAWSON. 

(Supreme  Jodfcial  Court  of  Massachnaetta. 
Worcester.     Oct.:  IB,  1885.) 

Abatehbnt  —  .FaxDBKOx  or  Akothkb  Aotiok  — 

Res  Judicata. 
Where  the  ^ardian  of  an  insane  person 
loaned  money  of  his  ward  to  one  of  the  sureties 
on  his  bond  on  his  note,  the  fact  that  the  pro- 
bate court  in  passing  on  the  account  of  the 
guardian  on  his  removal,  declared  the  loan  un- 
authorized, and  charged  the  amount  of  the  loan 
to  him  in  bis  account  and  the  pendency  of  a 
suit  against  the  sureties  for  the  amount,  do 
not  bar  an  Rction  by  a  subsequently  appointed 
guardian  against  the  maker  of  the  note  person- 
ally. 

Exceptions  from  superior  court,  Worcester 
county;  X  B.  Richardson,  Judge. 

Action  by  William  F.  Hervey,  by  his  guard- 
ian, against  Louie  A.  Bawson,  on  her  prom- 
issory note.  From  a  finding  for  plaintiff,  de- 
fendant brings  exceptions.  Exceptions  over- 
ruled. 

Thomas  O.  Kent  and  George  T.  Dewey,  for 
plaintiff.  W.  A.  GUe  and  C.  T.  Tatman.  for 
defendant 

FIBLD,  O.  3.  The  money  lent  to  tbe  de- 
fendant was  tbe  money  of  tbe  plaintiff.  The 
note  taken  was  payable  to  the  plaintiff.  It 
does  not  appear  that  tbe  note  Was  on  time, 
or  was  negotiable;  and,  If  It  was  negotiable, 
tbe  plaintiff,  while  insane,  and  under  guard- 
ianship, could  not  negotiate  It;  and  It  does 
not  appear  that  his  former  guardian  had  in- 
dorsed It  and  he  could  not  Indorse  it  after  be 
was  removed  from  the  office  of  guardian. 
There  is  nothing  In  tbe  exceptions  which 
shows  that  the  note  is  now  outstanding  as  a 
valid  note  in  the  bands  of  some  other  per- 
son than  tbe  plaintiff  or  his  former  guardian. 
It  is  not  contended  that  tbe  plaintiff  Is  not 
the  proper  i>arty  to  bring  tbe  suit  There  is 
no  objection  to  the  form  of  the  pleadings,  and 
tbe  plaintiff,  through  his  present  guarilian. 
could  repudiate  tbe  note.  The  objection  of 
tbe  defendant  Is  that  the  action  cannot  be 
maintained,  because  the  probate  court,  in 
passing  upon  tbe  account  of  tbe  former  guard- 
ian, has  adjudged  that  this  loan  was  one 
whlcb  the  guardian  was  not  authorized  to 
make,  and  has  charged  him  with  the  amount 
of  it  In  his  account,  and  a  suit  has  been 
brought  In  this  court  against  the  guardian 
and  his  sureties  upon  tbe  bond  of  the  guard- 
ian for  the  purpose  of  obtaining  execution 
against  them  for  tbe  same  amount,  and  this 
suit  Is  still  pending.  The  fact  that  tbe  pres- 
ent defendant  Is  one  of  the  sureties  on  the 
bond  seems  to  us  Immaterial.  The  conten- 
tion is  that  by  tbe  Judgment  or  decree  of  the 
probate  court  charging  the  former  guardian 
the  right  of  action  against  this  defendant  is 
merged  In  that  Judgment  or  decree,  and  that 
the  only  remedy  of  the  plaintiff  Is  by  an  ac- 
tion on  the  bond.  The  plaintiff  cannot,  of 
course,  have  more  than  one  satisfaction,  but 
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the  general  mie  In  cases  of  trust  Is  tliat,  when 
the  tmat  property  bas  been  misappropriated 
or  misapplied  by  Investing  It  In  an  unau- 
thorized manner,  the  beneficiary  may  pursue 
and  recover  the  trust  property  so  far  as  It 
can  be  traced,  unless  the  purchaser  or  holder 
of  it  baa  obtained  a  good  title  against  the 
beneficiary,  and  can  also  recover  of  the  trus- 
tee any  damages  which  the  beneficiary  has 
sustained  by  reason  of  the  misappropriation 
or  misapplication.  We  think  that  this  rule 
applies  to  guardians  of  Insane  warda  This 
defendant  should  be  compelled  to  pay  her  in- 
debtedness, if  she  can,  to  somebody,  and  it  is 
a  simpler  proceeding  to  compel  her  to  pay  so 
much  of  it  as  she  can  to  the  plaintiff  and 
leave  the  rest  to  be  recovered  of  the  obligors 
on  the  bond,  than  to  collect  the  whole  of 
them,  and  leave  them  to  collect  what  they 
can  of  her,  although  the  plaintiff,  through  his 
present  guardian.  Is  at  liberty  to  proceed  tn 
either  way,  as  he  chooses.  State  v.  Mnrray, 
24  Md.  810;  HIU  T.  Mclntire,  39  N.  H.  410; 
Beam  y.  Froneberger,  75  N.  G.  540;  Branch 
V.  Du  Bose,  55  6a.  21;  Edmonds  v.  Morrison, 
5  Dana,  223.  There  Is  no  merger  of  the  claim 
against  the  defendant  in  the  decree  In  the 
probate  court  charging  the  former  guardian. 
That  decree  cannot  be  ^iforced  directly 
against  her.  It  Is  only  by  reason  of  her  con- 
tract in  signing  the  bond  as  surety  that  she 
is  affected  by  the  decree,  and  her  liability  up- 
on the  bond  is  not  in  every  event  wblch  might 
have  happened  necessarily  the  same  as  the 
amount  of  her  indebtedness  to  the  plaintiff. 
That  Indebtedness  arose  after  the  bond  was 
given,  and  the  bond  was  not  given  for  the 
indebtedness.  The  statute  of  limitations 
seems  to  us  no  defense  to  the  action.  Pub. 
St  c.  197,  f  ft    Sizceptions  overruled. 


UU  Man.  4S7) 

MEYER  ▼.  ESTES  et  aL 

(Snpreme  Judicial  Court  of  Maaaachnsetts. 
Suffolk.     Oct  19,  1895.) 

COItTKAfTT   BT    BbPASATB    FiBMS— COSBTRUCTIOH — 

Joint  XiiABiurr —  Rebtrictioks  in  Contract — 
Rbstraint  or  Trade  —  Damaoes  roR  Bkeaor 
OF  CoNTHAOT  — What  Law  Governs— Penamt 

OR  LlQDlDATED  BaMAOES. 

1.  Where  a  contract  for  the  use  of  elec- 
trotype plates  was  made  by  defendants  with 
plaintiff  individually,  and  plaintiff  afterwards 
formed  a  partnership  with  bis  sons,  without 
the  knowledKe  of  defendants,  platee  furnished 
thereafter  will,  as  between  the  parties,  be  con- 
sidered as  famished  by  plaintiff  individnally 
through  the  medium  of  the  partnersltip. 

2.  Two  separate  firms  contracted  with 
plaintiff  for  the  nse  of  electrotype  plates  for  a 
certain  publication,  the  contract  providing  that< 
eittier  firm  could  nse  the  plates  separately  or 
Iioth  firms  JMOtly.  Correspondence  prior  to  the 
contract  showed  that  it  was  nnderstood  that 
botii  firms  had  an  equal  interest  in  the  publica- 
tion, which  was  to  be  made  in  six  volumes, 
and  as  an  entire  work.  By  separate  agreement 
t)etween  snch  firms,  unknown  to  plaintiff,  each 
firm  was  to  own  three  volumes.  Held,  that  the 
contract  with  plaintiff  was  a  Joint  agreement 
by  such  firms. 


3.  A  Joint  contract  by  two  firms  for  the 
use  of  electrotype  plates  provided  that  the 
plates  should  be  used  only  to  illustrate  works 
to  l>e  published  by  such  firms,  "tlieir  heirs  or 
BuccesBors."  One  of  such  firms  thereafter  sold 
all  its  interest  in  the  plates  and  publication  in 
which  they  were  to  be  used  to  the  other  firm, 
which  subsequently  dissolved,  after  transfer- 
ring all  its  interest  to  one  of  the  members  in- 
dividually. Such  memlier  thereafter  sold  the 
whole  publication,  indnding  the  rights  in  the 
plates,  to  a  firm  which  had  no  connection  with 
the  above  firms,  but  which  used  the  plates  only 
in  the  publication  of  the  work  originally  plan- 
ned by  such  firms.  BM,  that  the  purchasing 
firm  was  not  a  "successor"  in  business,  within 
the  meaning  of  the  contract, 

4.  Where  electrotype  plates  are  sold  so 
that  the  absolute  title  passes  to  the  buyers,  a 
clause  in  the  contract  of  sale,  providing  that 
the  buyers  will  not  sell  the  platee  to  other  par- 
ties, or  multiply  them  for  tne  purpose  of  sale, 
is  a  contract  in  restraint  of  trade,  but  is  rea- 
sonable in  view  of  the  nature  of  the  property, 
and  will  be  enforced  between  the  parties. 

5.  Where  a  contract  for  the  use  in  Mas- 
sachusetts of  electrotype  plates  owned  by  plain- 
tiff in  Lrapsic,  Saxony,  is  drawn  up  and  signed 
in  Massachusetts  by  defendants,  and  sent  tn 
plaintiff,  who  cabled  acceptance  to  defendants 
In  Massachusetts,  tiie  measure  of  damages  for 
its  breach  is  governed  by  the  laws  of  Massachu- 
setts. 

6.  Where  a  contract  by  defendants  for  the 
nse  of  electrotype  plates  provided  that  they 
shall  be  liable  tor  any  damages  caused  by  a 
wrongful  use  thereof,  and  shall  pay  in  addi- 
tion a  fine  equal  to  ten  times  the  price  of  the 
electrotypes  wrongfully  used,  the  fine  is  a  pen- 
alty, and  not  liquidated  damages. 

Report  from  supreme  Judicial  court,  Suf- 
folk county;   Daniel  W.  Bond,  Judge. 

Action  by  Hermann  Jnllus  Meyer  against 
Dana  Bstes  and  another  on  contract.  There 
was  a  verdict  for  defendants,  and  the  focts 
and  evidence  were  reported  to  the  supreme 
Judicial  court.    Judgment  for  plaintiff. 

W.  Schofield,  for  plaintiff.  Elder,  Wait 
&  Whitman,  for  defendant  Estes.  H.  Ward- 
well,  for  defendant  Gassino. 


FIELD,  O.  J.  The  agreement  sued  on 
must  be  regarded  as  an  agreement  made'  by 
the  partnership  ot  Estes  &  lanriat  and  S.  E. 
Gassino  &  Go.  with  Hermann  Julius  Meyer, 
then  doing  business  in  Lelpsic  under  the 
name  of  "The  Bibliographical  Institute  Mey- 
er." After  this  agreement  had  been  entered 
into,  and  some  of  the  electrotype  plates  had 
been  ordered  and  furnished  through  the  Eng- 
lish and  Foreign  Electrotype  Agency,  Her- 
mann Julius  Meyer  took  bis  two  sons  into 
partnership,  and  proceeded  to  carry  on  the 
same  business  under  the  same  name  as  be- 
fore; and  after  this  other  plates  were  or- 
dered by  the  defendants  and  furnished  by 
the  partnership.  It  appears  by  the  r^ort 
that  "no  notice  was  given  by  the  plaintiff  to 
the  defendants,  or  either  of  them,  or  by  the 
defendants,  or  either  of  them,  to  the  plain- 
tiff, of  any  change  in  the  business  relations." 
So  far  as  appears,  the  defendants  did  not 
know  that  the  plaintiff  had  taken  his  sons 
into  partnership,  or  tliat  any  other  person 
than  the  plaintiff  had  any  interest  in  the 
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busliiMa  carried  on  nnder  tbe  name  of  '^be 
Bibliographical  Insrtltute  Meyer."  Tbere  Is 
no  erldence,  therefore,  that  the  defendants 
made  any  contract  with  the  partnership  com- 
posed of  tbe  plaintlfT  and  his  two  sons,  and 
tbe  plates  furnished  after  tbe  formation  of 
this  partnership  must,  we  tbink,  as  between 
tbe  parties  to  this  suit,  be  regarded  as  fur^ 
nlshed  by  tbe  plaintiff  to  the  defendants,  in 
pursuance  of  the  contract  It  Is  not  a  case 
where  a  stranger  to  a  contract  vcdnntarily 
undertakes  to  perform  It.  After  tbe  forma- 
tion of  tbe  partnership,  tbe  plates  were  fur- 
nished, in  legal  contemplation,  by  tbe  plain- 
tiff, acting  through  tbe  partnership  of  which 
be  was  a  member.  The  form  of  tbe  con- 
tract shows  a  Joint  agreement  on  tbe  part  of 
Estes&Lanrlat  and  S.  E.  Casslno  &  Co.  Bart- 
lett  T.  Bobbins,  6  Mete.  (Mass.)  184;  Donahoe 
T.  Emery,  9  Mete.  (Mass.)  63;  Bouteile  v. 
Smith,  116  Mass.  Ill;  White  t.  Tyndall,  13 
App.  Cas.  263.  There  are  no  words  in  It 
that  indicate  a  sereral  liability  of  these  two 
firms.  Tbe  previous  correspondence  between 
tbe  parties  bad  Informed  the  plaintiff  that 
tbe  two  firms  of  Estes  &  Laurlat  and  Cassino 
&  C!o.  were  Jointly  Interested  In  certain  pnb- 
Ucationg,  and  the  letter  of  Estes  &  Lauriat 
to  tbe  plaintiff,  inclosing  a  copy  of  tbe  agree- 
ment, signed  by  tbe  two  firms,  which  tbe 
plaintiff  was  to  accept  or  reject  by  tele- 
graph, ciNitained  the  following  sentences, 
viz.:  "Yon  must  nnderstand  that  Messrs.  S. 
E.  Cassino  &  Co.  have  an  equal  interest  in 
this  publication  with  ourselves,  and  It  Is  a 
physical  Impossibility  for  ns  to  execute  any 
agreement  by  which  they  shall  not  be  equally 
bound;  and  since  they  Join  as  in  this  agree- 
ment, yon  bare  all  the  protection  which  yon 
would  have  in  an  agreement  from  us  alone." 
"Should  you  decline  to  accept  this  agreement 
Jolulng  Messrs.  Cassino  &  Co.  to  ns  In  your 
form  of  agreement,  please  cable  the  follow- 
ing words,  'Estes,  Boston:  No.  Meyer,'  and 
by  this  we  shall  understand  that  the  nego- 
tiation is  entirely  at  an  end,  as  it  is  impos- 
sible for  us  to  make  any  agreement  which 
does  not  connect  Messers.  Cassisno  and  Co. 
with  us  In  ordering  these  cuts  for  this  en- 
terprise." Tbe  enterprise  referred  to  was 
tbe  publication  of  an  illustrated  work  of  nat- 
ural history,  in  six  volumes,  of  which  each 
of  tbe  two  firms  was  to  publish  at  Its  own 
expense  three  volumes.  Each  firm  was  to 
engage  In  the  sale  of  the  entire  work,  and 
was  to  receive  for  Its  own  use  tbe  wholesale 
price  of  that  part  of  tbe  work  published  by 
it  It  was  a  part  of  tbe  plan  between  the 
two  firms  that  some  of  the  plates  used  to  il- 
lustrate tbe  work  should  be  obtained  from 
tbe  plaintiff;  that  a  part  of  these  plates 
should  be  used  In  each  of  tbe  volumes;  that 
each  firm  should  pay  for  the  plates  used  in 
tbe  volumes  published  by  it,  and  that  the 
plates  should  be  the  separate  property  of  the 
firm  which  paid  for  them;  but  It  does  not  ap- 
pear that  this  agreement  between  the  two 
firms  as  to  tbe   s^arate   property   la  tbe 


plates  used  by  each  flrm  was  known  to  tbe 
plaintiff.  As  tbe  volumes  to  be  published 
were  published  as  an  entire  work,  although, 
as  between  themselves,  the  two  firms  owned 
the  separate  volumes,  tbe  two  firms  may  be 
said  to  be  Jointly  Interested  In  tbe  publica- 
tion. Tbe  agreement  sued  on  is  tliat  tbe  de- 
fendants win  use  all  the  electrotype  pUtes 
to  be  ordered  through  the  plaintiff  "only  for 
tbe  purpose  of  Illustrating  works  to  be  pub- 
lished by  tbe  said  Estes  &  Lauriat  and  the 
said  S.  E.  Cassino  &  Co.,  or  their  beirs  or 
successors  In  business,  in  tlie  BngUsb  lan- 
guage, and  In  the  United  States  of  America," 
and  they  agree  "not  to  sell  these  electrotypes 
to  any  other  parties,  nor  to  multiply  them 
for  the  purpose  of  selling  them,  and  to  be 
responsible  for  every  and  all  wrong  use  of  said 
electrotypes  to  tbe  amount  of  any  damages," 
etc.  This  language  literally  relates  to  a  pub- 
lication by  the  two  firms  jointly,  or  by  their 
bein  or  succesaon  in  business;  but  the  agree- 
ment not  to  sell  these  dectrotypes  to  any 
other  parties  must  mean  to  any  other  par- 
ties than  some  of  themselves,  and,  as  tbe  two 
firms  were  separate  partnerships,  and  were 
known  to  be  such,  the  agreement  most  be 
held  to  confer  the  right  upon  either  at  the 
firms  and  Its  successor  In  business  to  use 
tbe  dectrotype  plates  for  the  purpose  of  11- 
lustiating  works  to  be  published  by  eitlier 
firm  separately,  as  well  as  the  right  to  use 
the  plates  for  Illustrating  works  to  be  pub- 
lished by  the  two  firms  jc^ntly,  although  the 
intention  of  tbe  parties  existing  at  tbe  time 
of  the  making  of  the  contract  was  that  tbe 
electrotype  plates  should  be  used  in  publish- 
ing the  natural  history  In  six  volumes.  In 
tbe  manner  hereinbefore  set  forth.  Notwith- 
standing that  it  was,  in  effect,  provided  that 
the  plates  might  be  used  by  either  firm  sep- 
arately or  by  both  Jointly,  tbe  language  of 
tbe  agreement  purports  to  be  a  Joint  under- 
taking of  the  two  firms  with  the  plaintiff. 
After  making  this  contract,  it  was  found  im- 
practicable for  the  two  firms  to  publish  tbe 
natural  history  together,  and  on  September 
24,  1883,  Estes  &  Lauriat  sold  to  S.  E.  Cas- 
sino &  Co.  all  their  Interest  in  the  work,  and 
delivered  to  Cassino  &  Go.  all  materials  and 
other  articles  owned  by  them  relating  to  tbe 
history,  and  after  that  time  Estes  &  Lauriat 
had  nothing  to  do  witb  the  publication.  At 
the  time  of  the  execution  ot  the  agreement 
sued  on,  the  flrm  of  S.  E.  Cassino  &  Co.  was 
composed  of  Samuel  E.  Cassino  and  Bradlee 
Wbldden.  On  December  31,  1885,  this  firm 
was  dissolved,  and  Cassino  sold  all  his  in- 
terest in  the  firm  assets  to  Wbldden.  Wbid- 
den  continued  to  carry  on  the  business  un- 
der the  old  firm  name  until  about  December 
31,  1886,  and  after  that  continued  stOl  In 
business  as  a  publisher  under  his  own  name. 
On  July  6,  1887,  Wbldden  sold  and  deUv- 
ered  to  Houghton,  Mifflin  &  Co.,  of  Boston, 
tbe  property  known  as  the  "Standard  Nat- 
ural History,"  which  is  the  name  adopted  for 
the  work,  "said  property  couslstlny  of  all  tbe 
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electrotype  plates  of  alx  Tolnmes  as  ptib- 
llshed;  an  duplicate  cnta  ever  made,  now 
owned  by  him;  the  dies  for  binding  cloth 
books;  all  stock  in  sheets,  flat  or  folded;  all 
bound  stock,  whether  In  paper  parts,  cloth, 
sheep,  or  half  or  full  morocco;  and  the  copy- 
right of  the  work;"  and  he  guarantied  that 
the  property  conreyed  "is  free  from  any  and 
all  incumbrances  or  liens  on  account  of  copy- 
right, or  on  account  of  any  other  claim  or 
indebtedness  whatsoever."  At  the  time  of 
this  sale  all  of  the  history  had  been  stereo- 
typed, and  the  electrotype  plates  for  the  il- 
lustrations had  been  soldered  Into  the  stereo- 
type plates,  and  sets  of  the  history  had  been 
printed  in  six  large  octavo  volumes.  Tne 
report  finds  that  the  woric  was  the  most  val- 
uable part  of  the  assets  of  S.  B.  Oasslno  & 
Co.,  and  was  the  "principal  live  publication" 
of  the  firm.  Houghton,  Mifflin  &  Co.,  after 
the  purchase,  continued  the  publication  of 
the  work,  using,  also,  with  their  own  im- 
print, the  printed  sheets  purchased  of  Whld- 
den.  They  made  some  revision  of  the  text, 
and  continued  to  publish  and  sell  the  work 
as  revised  down  to  the  time  of  tlie  trial,  and 
were  then  publishing  it  After  the  revision 
the  work  was  called  "The  Riverside  Natural 
History."  But  few  alterations  liad  been 
made  by  the  revision,  and  it  was  substan- 
tially the  same  work  as  that  prepared  and 
printed  I^  Casslno  &  Co.  Houghton,  Mifflin 
&  Co.  have  never  made  any  use  of  the  elec- 
trotype plates  except  In  the  publication  of 
this  natural  history.  They  had  no  connec- 
tion with  the  firm  of  Bstes  &  Lauriat,  or 
with  Casslno  &  Co.,  and  they  had  no  other 
rights  in  the  plates  derived  from  any  one, 
«xcept  the  rights  derived  from  Whldden  by 
the  purchase.  They  sold,  at  their  place  of 
business  In  Massachusetts,  100  copies  of  the 
history  to  Mr.  Trench,  of  the  firm  of  Kegan, 
Paul,  Trench  &  Co.,  of  London,  England, 
which  were  bound  by  Houghton,  Mifflin  Sc 
Co.,  with  the  imprint  of  the  Iiondon  firm  as 
the  pabllshers,  and  these  were  sent  to  Lon- 
'don.  Subsequently  the  London  firm  found 
that  there  was  some  trouble  about  the  sale 
«f  the  work  in  Great  Britain,  and  38  of  the 
100  copies  were  returned  to  Houghton,  Mif- 
flin &  Co.  It  is  found  in  the  report  that 
Houghton,  Mifflin  &  Co.  had  no  knowledge 
of  any  restriction  as  to  the  sale  of  said  plates, 
and  that  there  was  no'  competent  evidence 
at  the  trial  of  any  damage  to  the  plaintiff 
by  reason  of  said  sale  of  100  copies. 

Some  evidence  was  introduced  at  the  trial 
by  the  defendants  "that  by  the  custom  of 
the  publishing  trade  in  Boston,  a  flrm  which 
purchases  all  the  plates,  sheets,  and  rights 
of  publication  of  a  work  is  considered  the 
successor  in  business  of  the  flrm  making  the 
sale,  so  far  as  that  work  is  concerned." 
There  has  been  no  finding  of  fact  on  this 
point.  It  is  evident,  we  think,  that  Hough- 
ton, Mifflin  &  Co.  were  not  in  any  general 
sense  the  successor  in  business  either  of  the 
firm  of  Estes  &  Lauriat,  or  of  Casslno  &  Co., 


or  of  Whldden.  The  original  agreement  con- 
templated that  Estes  &  Lauriat  or  Casslno  & 
Co.  might  nse  the  plates  in  any  of  their  pub- 
lications, whether  made  by  them  jointly  or 
separately,  and  that  the  successor  in  business 
of  either  flrm  should  have  the  same  right; 
but  this  probably  means  that  the  successor  to 
the  business  generally  of  either  firm  should 
have  the  same  right  as  the  firm  had,  not  that 
every  purchaser  of  the  right  to  continue  any 
single  publication  of  the  firm  should  have 
the  right  to  use  the  plates  while  the  firm 
continued  in  business,  and  might  use  the 
plates  in  other  publications.  The  sale  to 
Houghton,  Mifflin  &  Co.  did  not  restrict  them 
to  the  use  of  the  plates  in  Illustrating  the 
Standard  Natural  History,  and  therefore  this 
evidence  became  Immaterial.  When  the  nat- 
ural history  had  been  printed  by  means  of  the 
stereotype  plates  into  which  the  electrotype 
plates  had  been  soldered,  and  had  been  pub- 
lished by  Casslno  &  Co.  or  by  Whldden,  who 
may  be  regarded  as  the  successor  In  business 
of  Casslno  &  Co.,  and  when  the  publication 
had  been  sold,  with  the  plates,  to  Houghton, 
Mifflin  &  Co.,  it  may  be  that  the  continuance 
of  this  publication  by  Houghton,  Mifflin  & 
Co.,  even  if  It  were  a  technical  breach  of  the 
agreement,  could  not  work  anything  more 
than  nominal  damages  to  the  plaintiff.  The 
agreement,  however,  is  that  Estes  &  Lauriat 
and  Casslno  &  Co.  will  not  sell  these  electro- 
type plates  to  any  other  parties;  and  they 
have  been  sold  to  Houghton,  Mifflin  &  Co., 
who,  so  far  as  appears,  must  be  regarded  as 
anotJier  party  than  the  defendants,  "their 
heirs  or  successors  in  business,"  and  the  sale 
must  be  considered  as  a  breach  of  the  agree- 
ment If  the  damages  directly  resulting 
from  the  publication  of  the  history  by 
Houghton,  Mifflin  &  Co.  cannot  be  regarded 
as  substantial,  yet  if,  by  the  sale,  Houghton, 
Mi^ln  &  Co.  acquired  the  absolute  property 
in  the  plates,  so  that  they  can  use  them  in 
any  of  their  publications,  and  can  multiply 
them,  and  sell  them  to  others  to  be  used,  the 
sale  may  be  of  substantial  damage  to  the 
plaintiff. 

It  sufficiently  appears  that  the  plaintiff,  at 
the  date  of  the  agreement  was  the  general 
owner  of  the  plates,  and  of  the  right  to  mul- 
tiply, sell,  and  use  them,  and  that  in  bis  deal- 
ings with  the  defendants  he  required  an 
agreement  on  their  part  that  they  would  use 
them  only  in  thek  own  publications,  and 
would  not  sell  them,  or  multiply  them  for  the 
purx)ose  of  selling  them,  in  order  that  he 
might  have  the  opportunity  of  selling  the 
plates  to  other  persons  who  might  wish  to 
use  them  in  their  publications,  or  might  be 
able  to  protect  persons  to  whom  he  had  al- 
ready sold  the  right  to  use  the  plates.  It 
does  not  appear  that  the  plates  or  the  prints 
from  them  were  protected,  or  could  have  been 
protected,  by  a  copyright  In  the  United 
States,  but  the  plaintiff  meant  to  accomplish 
much  the  same  result  in  requiring  this  agree- 
ment from  the  defendants,  as  could  be  reach- 
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ed  under  a  copyright  law  by  a  license.  It 
1b  not  entirely  clear  from  the  agreement 
Trbetlier  the  plates  were  sold  absolutely  to 
tbe  defendants,  or  were  let  to  them  to  be 
used  In  a  particular  way.  Tbe  prints,  after 
they  had  been  published,  unless  protected  by 
a  copyright,  could  be  copied  by  any  one,  and 
plates  could  be  engraved  and  electrotype 
plates  made;  but  this  woiild  be  a  costly  pro- 
cess when  compared  with  that  of  multiplying 
the  plates.  We  think  that  the  evidence 
shows  that  the  plates  were  sold  to  the  de- 
fendants so  that  the  title  passed  to  them. 
The  agreement  on  their  part  not  to  sell  them 
to  other  parties,  nor  to  multiply  them  for  the 
purpose  of  selling,  is  in  the  nature  of  an 
agreement  in  restraint  of  trade.  Considering 
the  nature  of  the  property,  we  are  of  opinion 
that  such  an  agreement  is  reasonable,  and 
one  which  ought  to  be  enforced  between  the 
parties  to  it  See  Publishing  Co.  v.  Smythe, 
27  Fed.  914;  Clemens  v.  Estes,  22  Fed.  899; 
Parton  v.  Prang,  3  Cliff.  537,  Fed.  Cas.  No. 
10,784.  The  price  to  be  paid  for  the  plates, 
if  they  were  to  become  the  absolute  property 
of  the  purchaser,  without  any  restriction  up- 
on the  use  to  be  made  of  them,  might  reason- 
ably be  more  than  if  they  were  purchased  un- 
der such  an  agreement  as  is  the  foundation 
of  this  suit  It  must  be  considered  that  the 
title  of  Houghton,  Mifflin  &  Co.,  and  their 
right  to  use  the  plates,  are  unaffected  by  this 
agreement;  and  therefore  it  Is  impossible  to 
say,  on  the  facts  and  evidence  reported,  that 
the  defendants  are  liable  only  in  nominal 
lamages. 

In  determining  the  measure  of  damages, 
(he  first  question  is  whether  the  contract  is 
to  be  governed  by  the  law  of  Massachusetts 
or  by  the  law  of  the  kingdom  of  Saiony. 
We  think  that  It  is  to  be  governed  by  the  law 
of  Massachusetts.  The  contract  was  signed 
In  Massachusetts,  and  sent  to  the  plaintiff  at 
l«lpslc.  Saxony.  It  did  not  become  a  con- 
tract untU  the  plaintiff  accepted  It  and  noti- 
fied the  defendants  of  such  acceptance,  which 
he  did  by  telegram  sent  to  fhem  at  Bostoa 
Lewis  y.  Browning,  130  Mass.  173;  Pine  v. 
Smith,  11  Gray,  38;  Hill  y.  Chase,  143  Mass. 
129,  9  N.  B.  30.  The  contract  relates  to  what 
Is  to  be  done  by  the  defendants  in  the  United 
States  of  America.  The  defendants  are  de- 
scribed as  "of  Boston,  Mass.,  U.  S.  A.,"  and 
the  date  of  the  contract  is  Boston.  We  think 
that  it  must  be  regarded  as  a  contract  to  be 
performed  in  Massachusetts,  and  that  the  law 
ot  Massachusetts,  which  is  also  the  law  of 
the  forum,  must  determine  the  damages  to  be 
recovered  in  the  action. 

The  provisions  of  the  contract  are  that  the 
(lefendants  are  "to  be  responsible  for  every 
^nd  all  wrong  use  of  said  electrotypes  to  the 
amount  of  any  damages  which  may  have 
been  caused  thereby  to  the  Bibliographical 
iDStltate  Meyer,  and  to  pay  furthermore  a 
flue  to  tbe  Bibliographical  Institute  Meyer 


equal  to  the  tenfold  price  of  the  wrongly 
used  electrotypes."  The  principal  question 
in  this  part  of  the  case  is  whether  this  fine 
is  to  be  considered  as  a  penalty.  Some  evi- 
dence has  been  introduced  that  by  the  law  of 
the  kingdom  of  Saxony  the  plaintiff,  in  the 
case  of  a  wrong  use  of  the  electrotype  plates, 
could  recover  both  the  damages  and  the  fine, 
although  there  is  the  testimony  of  one  juris- 
consult that  under  that  law  the  plaintiff  Is 
not  entitled  to  recover  both,  but  can  recover 
either  one  or  the  other,  as  he  may  elect  As 
by  the  terms  of  the  contract  the  fine  is  in 
addition  to  the  amount  of  any  damages  which 
may  have  been  caused  by  the  wrong  use  of 
the  electrotype  plates,  it  Is  impossible  to  hold 
that  by  our  law  the  fine  can  be  considered  as 
liquidated  damages.  The  amount  of  the  fine 
Is  plainly  intended  as  a  penalty  to  be  paid 
In  addition  to  the  amount  of  any  actual  dam- 
ages suffered.  EUgglnson  v.  Weld,  14  Gray. 
165.  The  agreement  does  not  provide  that 
the  damages  suffered  shall  be  considered  to 
be  tenfold  the  price  of  the  wrongly  used  elec- 
trotype plates,  but  It  leaves  the  damages  to 
be  assessed  In  the  usual  way,  and  provides 
that  the  fine  shall  be  paid  in  addition  to  tbe 
damages,  whatever  they  may  be.  As  under 
our  law  the  fine  must  be  considered  as  in  the 
nature  of  a  penalty.  It  cannot  be  recovered, 
and  the  plai&tiff  is  entitled  to  recover  only 
the  amount  -of  the  damages  which  have  been 
caused  by  the  breach  of  the  contract  There 
may  be  some  question  whether  this  fine  was 
Intended  to  cover  a  breach  of  the  contract 
which  consisted  in  selling  the  electrotype 
plates  to  other  parties  than  the  defendants, 
their  heirs  or  successors  In  business,  when 
the  plates  have  not  actually  been  used  for 
any  other  purpose  than  that  for  which  the  de- 
fendants were  authorized  to  use  them.  It  ap- 
pears that  Houghton,  Mifflin  &  Co.  hare  not 
used  the  plates  for  any  other  purpose  than 
that  of  illustrating  the  publication  of  the  nat- 
ural history  which  was  first  published  by 
Casslno  &  Co.  .  Whether  the  fine  was  intend- 
ed to  cover  all  breaches  of  the  contract  or  not 
is,  however.  Immaterial,  because,  as  a  fine,  it 
cannot  be  enforced.  Damages  are  recover- 
able In  the  present  suit  for  a  breach  of  tbe 
agreement  caused  by  the  sale  of  the  plates  to 
Houghton,  Mifflin  &  Co.,  and  as,  by  the  pur- 
chase, Houghton,  Mifflin  &  Co.  have  acquired 
the  right  to  use  the  plates  for  any  of  their 
publications,  as  well  as  the  right  to  multiply 
them  and  sell  them  to  others  to  be  used,  the 
damages  to  the  plaintiff  cannot  be  said  to  be 
nominaL  It  appears  In  the  copy  of  the  pa- 
pers from  the  superior  court  that  a  jury  has 
already  assessed  the  damages,  but  this  is  not 
mentioned  in  the  report  of  the  presiding 
Judge,  and  If  it  Is  a  fact  we  can  take  no  no- 
tice of  It  By  the  terms  of  that  report  the 
amount  of  the  damages  are  to  be  determined 
by  a  jury,  unless  the  parties  agree  to  have 
them  determined  by  an  assessor.    So  ordered. 
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FITZGBltAIiD  T.  LBWIS  et  al.     SMITH  t. 
8AMEI.     PBTBRSON  ▼.  SAME. 

(Supreme  Judicial  Court  of  MassachusetU. 
Hampden.     Oct  19,  1895.) 

BTATOTES— AMI:«D>IIINT8—  Tr£8PA88— NoWO»— 

7«i,ss  Impbisonment. 

1.  Where  an  act  purporting  to  amend  a 
previous  act  "so  as  to  read  as  foUowa"  contains 
a  provision  different  from  tliat  of  tlie  original 
act,  but  on  the  same  subject,  other  statutorjr 
provisions,  relating  to  the  old  act,  and  not  in- 
(■onsistpnt  vrith  the  new,,  will  ap^ly  to  the  latter. 

2.  Overseers  of  the  poor,  in  control  of  a 
poor  farm,  have  authority  to  exclude  trespaa»- 
erg  thereon. 

3.  It  is  not  necessary,  under  a  statute  pro- 
viding that  persons  ma.v  oe  forbidden  from  en- 
tering on  certain  land  bjr  "notice  posted  there- 
on," that  such  notice  should  be  dgned. 

4.  Under  St  1890,  c.  410.  forbidding  an 
entry  without  right  on  the  improved  or  inclosed 
land  of  another,  a  belief  on  the  part  of  a  p«^ 
son  entering  on  premises  not  in  his  contnri  that 
the  land  is  nis  is  no  jnstificatimi. 

6.  Where  notices  forbidding  trespassing  are 
posted  by  one  in  lawful  control  of  the  premises, 
it  need  not  be  shown,  in  order  to  hold  one  en- 
tering liable,  that  he  actually  saw  such  notices, 
if  they  were  reasonably  distinct,  and  were  post- 
ed in  reasonably  suitable  places,  so  that  by  the 
exercise  of  due  care  they  would  be  seen. 

6.  In  an  action  for  false  imprisonment,  er- 
idence  that  plaintiffs  were  acquitted  at  the  trial 
of  the  offense  for  which  they  were  arrested  is 
not  admissible. 

Bzcepttons  from  superior  court,  Hampden 
county;  Jostln  Dewey,  Judge. 

Three  actions,  one  by  Edmund  Fitsgerald 
against  James  H.  Lewis  and  others,  one  by 
Qoartus  J.  Smith  against  same,  and  one  by 
Andrew  3.  Peterson  against  same,  tor  as- 
sault and  false  imprisonment.  There  was  a 
verdict  tat  defendants,  and  plaintiffs  bring 
exceptions.    Exceptions  overruled. 

These  are  actions  of  tort  toe  assault  and 
false  imprisonment  Defendants  were  police 
officers  of  the  city  of  Sprlngfleld,  and  claimed 
to  Justify  the  arrest  by  virtue  of  sections  99, 
100,  c.  203,  Pub.  St,  and  cliapter  410,  Acts 
1S90.  Plaintiffs  were  arrested  without  war- 
rant, and  confined  In  lockup  several  hours, 
until  released  on  ball;  and  complaint  and 
warrant  were  Issued  against  them  the  next 
day  within  24  hours,  upon  which  all  were 
subsequently  tried  by  the  p<riice  court  of 
fiiprlngfleld.  The  evidence  disclosed:  That 
the  plaintiff  Fitzgerald  is  the  part  owner  of 
premises  adjoining  real  estate  of  the  city  of 
tipringfield,  owned  by  said  city,  said  city 
land  being  a  part  of  the  poor  farm  on  which 
the  almshouse  is  situated.  That  for  some 
time  there  had  been  a  dispute  between  the 
city  and  Fitzgerald  ccHicerning  the  boundary 
line  between  his  said  premises  and  those  of 
the  city.  The  plaintiff  Smith  is  a  dvil  en- 
Klneer,  and  plaintiff  Peterson  was  in  the  em- 
ploy of  Fitzgerald  as  a  laborer.  That  upon 
the  day  of  the  arrest  all  three  plaintiffs  were 
on  the  premises  of  both  plaintiffs  Fitzgerald 
and  the  city  of  Springfield;  said  Smith  for 
the  purpose  of  making  a  surv^  to  determine 
tlie  disputed  line,  and  the  other  plaintiffs  as- 


sisting'htm.  Smltb  was  employed  by  Fitz- 
gerald to  do  the  work:  The  Jury  found  that 
at  the  time  of  the  arrest  all  three  plaintiffs 
were  upon  the  land  of  the  city.  The  de- 
fendant Ijewis  was  the  legally  appointed 
agent  of  the  board  of  overseers  of  the  poor 
of  said  city,  and  by  direction  of  said  board, 
prior  to  the  arrests,  caused  to  be  posted  in 
two  places  upon  the  land  of  the  city,  where 
they  could  have  been  seen,  the  ftrilowing 
notice:  "Trespasaing  on  these  grounds  for- 
blddm  under  penalty  of  the  law."  Lyman 
H.  Sexton,  employed  by  the  overseers  of  the 
poor,  master  of  the  almshouse  of  said  city, 
and  the  party  who  managed  the  farm,  and 
by  direction  of  defendant  Lewis,  prior  to 
the  day  of  the  arrests,  had  verbally  notified 
tlie  plaintiff  Fitzgerald  not  to  come  upon  the 
land  of  said  city.  Said  Fitzgerald,  on  the 
day  of  and  prior  to  the  arrests,  had  seen  one 
of  said  notices  upon  the  land.  The  other 
two  plaintiffs  had  Iiad  no  oral  notice,  such 
as  was  given  Fitzgerald,  and  testified  that 
they  had  not  seen  the  posted  notices;  but  there 
was  evidence  tending  to  show  that  the  notices 
were  fastened  to  stakes  driven  in  the  ground, 
and  were  about  four  feet  in  height  There 
was  evidence  tending  to  show  that  the  over- 
seers of  the  poor  Iiad  been,  and  were  in  fact. 
In  control  of  said  farm.  The  complaint  up- 
on which  the  plaintiffs  were  tried,  and  which 
was  introduced  in  evidence  by  the  defoid- 
ants  (the  material  part  thereof),  is  as  fol- 
lows: "Did  there  and  then  without  right  en- 
ter upon  and  remain  chi  the  improved  land 
of  the  city  of  ^ringfield  there  situate  [there 
follows  description  of  land),  after  having 
been  forUdden  so  to  do  by  said  city  of 
Springfield,  the  owner  of  said  land,  and  hav- 
ing the  control  of  said  land,  by  notice  posted 
on  said  land;  contrary  to  the  form  of  t])e 
statute  In  such  case  made  and  provided." 
Tliere  was  evidence  tending  to  show  that  one 
Slocum,  the  present  and  past  city  «igineer 
of  Springfield,  liad  several  times,  while  such 
engineer,  several  years  before  this  occasion, 
made  attempts  to  determine  the  dliQ)uted 
line,  but  there  was  no  evidence  of  authority 
for  him  so  to  do.  The  plaintiff  Fitzgerald 
offered  to  show  that  immediately  prior  to  the 
day  of  the  arrest  he  had  a  conversation  with 
Slocum  about  the  line.  In  which  Slocum  sug- 
gested to  the  plaintiff  that  he  get  an  engi- 
neer to  find  the  line;  and  that  it  was  in  con- 
sequence of  this  suggestion  that  all  the  plain- 
tiffs were  present  on  said  occasion;  but  there 
was  no  evidence  of  authority  of  said  Slocum 
to  make  such  suggestion  or  authorize  entry 
on  the  city  land.  The  plaintiffs  offered  to 
show  by  the  record  the  acquittal  by  said  po- 
lice court  of  the  plaintiffs  Smith  and  Peterson 
on  the  complaint  aforesaid,  issued  for  said 
alleged  trespass,  but  the  court  excluded  the 
evidence.  The  plaintiffs  asked  the  court  for 
the  several  rulings  following:  "(1)  The  ar- 
rest having  been  made  without  warrant,  the 
plaintiffs  are  entitled  to  recover.  (2)  There 
Is  no  evidence  that  the  overseers  of  the  poor 
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had  utOxatttT  to  post  tta«  notices.  (3)  The 
OTeraeem  of  the  poor,  nnder  said  wdinance, 
had  no  authority  to  post  said  notice  or  to  au- 
thorize the  agent  of  the  board  to  do  tt  (4) 
If  the  Jury  find  tliat  the  only  porpose  ot  the 
plalntiflB,  in  going  upon  the  land  of  the  city, 
was  to  determine  a  disputed  line,  they  were 
not  guilty  of  trespass  under  this  statute.  (5) 
The  plalntUTs  must  be  proved  to  have  liad 
actual  notice  of  the  notices,  or  to  liave  been 
on  the  land  under  such  citcnmstances  and 
conditions  that  the  jury  must  find  that  they 
ought  to  have  seen  them.  (6)  The  posted 
notices  being  unsigned,  or  nnauthenticated  by 
a  name  or  signature  of  any  party  having  the 
legal  right  to  i>08t  them,  were  not  such  no- 
tices as  the  statute  requires  or  contemplates, 
and  were  not  sufficient  to  raider  the  plain- 
tiffs guilty  of  trespass,  even  if  they  were 
seen  by  them."  There  was  evidence  tending 
to  prove  the  facts  alluded  to  In  the  instruc- 
tions, but  the  court  refused  said  requests. 

B.  H.  Lathrop,  for  plaintiffs.  George  D. 
Boblnson,  City  SoL,  for  defendants. 

FIELD,  C.  J.  The  first  contention  of  the 
plaintiffs  is  that  St  1890,  c.  410,  is,  in  effect,  a 
repeal  of  Pub.  St  c.  203,  |  99,  and  a  substitu- 
tiom  therefor  of  a  new  statute,  and  that  Pub. 
St  c.  203,  f  100,  does  not  apply  to  the  new 
statute.  St  1890,  c.  410,  begins  as  follows: 
"Sectloa  ninety-nine  of  chapter  two  hundred 
and  three  of  the  Public  Statutes  Is  hereby 
amended  so  as  to  read  as  follows,"  and  then 
follows  a  somewhat  different  provision  from 
that  contained  In  Pub.  St  c  20S,  |  99,  but 
upon  the  same  subject-matter.  This  form  of 
amendment  is  often  one  ad(^ted  by  the  legris- 
lature,  and  the  effect  of  It  is  to  put  the  lan- 
guage of  the  new  statute  in  place  of  that  of 
the  old,  and  other  provisions  of  statute  relat- 
ing to  the  old  statute,  and  not  inconsistent 
with  the  new,  ore  held  to  apply  to  the  new 
after  that  statute  takes  ^ect 

The  next  contention  of  the  plaintiffs  Is  that 
on  the  evidence  "the  overseers  of  the  poor  had 
no  right  to  post  the  land."  The  argument  is 
that  as  the  city  of  Springfield  owned  the  land, 
the  city  council  of  the  city  alMie  had  authoiv 
Ity  to  order  notices  to  be  posted.  We  thlnlc 
that  the  evidence  was  sufficient  to  warrant  the 
jury  in  finding  that  the  overseers  of  the  poor 
had  authority  to  order  the  notices  to  be  posted, 
and  that,  if  the  evidence  was  believed  by  the 
jury.  It  was  their  duty  to  so  find.  By  Pub. 
St  c.  83,  {  3,  when  no  directors  are  chosen, 
the  overseers  of  the  poor  have  the  inspection 
and  government  of  the  almshouse.  Not  only 
was  there  no  evidence  that  any  directors  had 
been  chosen,  but  the  ordinances  of  the  city 
put  in  evidence  show  that  the  overseers  of  the 
poor  had  the  charge  and  direction  of  the  alms- 
bouse  or  city  farm.  The  exceptions  also  re- 
cite that  "there  was  evidence  tending  to  show 
tliat  the  overset's  of  the  poor  had  been,  and 
were  in  fact,  in  control  of  the  farm."  The 
overseers  of  the  poor,  if  in  control  of  the  farm, 


were  In  oootnrt  either  aa  pnUSc  officers  or  as 
agents  of  tbe  dty  (Nefl  v.  Inhabitants  of 
WeUesley,  148  Mass.  487.  20  N.  B.  Ill),  and 
were,  we  thinlf,  persons  having  lawful  con- 
trol, undo'  the  laws  and  ordinances  of  the 
city,  tor  the  purpose  of  excluding  trespassers. 

The  next  coatention  of  the  idaintiffs  is  that 
the  notices  posted  wore  nnanthentlcated  by 
any  signatures,  and  did  not  express  the  au- 
thority by  which  they  had  been  posted.  But 
there  is  nothing  in  the  statute  requiring  tbe 
notices  posted  to  be  signed.  It  is  common 
knowledge  that  similar  notices  posted  on 
land,  such  as  guldeposts,  notices  of  private 
ways,  and  notices  at  railroad  crossings,  are 
not  signed.  It  would  be  almost  lmi>ossible  to 
have  them  signed  in  the  handwriting  of  the 
persons  who  ordered  them  posted,  and  a  print- 
ed facsimile  would  afford  no  assurance  of 
the  genuineness  of  the  signatares.  The  leg- 
islature, in  enacting  that  persons  may  be  for- 
bidden from  entering  upon  certain  land  by 
"notice  posted  thereon,"  without  prescribing 
the  form  of  the  notice,  must  be  held  to  have 
intended  that  the  notices  might  be  posted  in 
a  reasonable  manner,  according  to  the  usual 
way  in  which  similar  notices  are  posted.  Tbe 
instruction  upon  this  part  of  the  case  seems 
to  ns  correct 

It  is  suggested  In  the  brief  of  the  plain- 
tiffs that  an  innocent  entry  by  a  person  upon 
land  under  a  claim  of  right  cannot  be  an 
entry  without  right  within  the  meaning  of 
the  statute,  even  although  the  land  be  found 
to  belong  to  another  person.  The  plaintiffB 
proved  no  right  to  enter  upon  the  land  of  the 
city.  Pub.  St  c.  203,  S  99,  forbade  a  willful 
entry.  St  1890,  c.  410.  changed  this,  and 
forbids  an  enti7  without  right  There  is 
nothing  in  the  last-named  statute  which  indi- 
cates that  a  belief  oa  the  part  of  the  person 
entering  upon  land  not  in  his  control  that  the 
land  is  his  is  to  be  regarded  as  a  Justifica- 
tion. He  must  be  forbidden  to  enter  by  the 
person  having  lawful  control  of  tbe  premises, 
in  the  manner  prescribed  by  the  statute,  and. 
this  having  been  done.  If  he  enters  without 
right  upon  the  improved  or  inclosed  land  of 
another  person,  the  offense  is  committed.  It 
is  not  necessary  that  the  person  entering 
should  actually  see  the  notices  posted.  If  they 
were  reasonably  distinct  and  were  posted  in 
reasonably  suitable  places,  so  that  by  the  ex- 
ercise of  due  care  they  would  be  seen  by  per- 
sons who  come  upon  the  land.  Smith  v.  City 
of  Lowell,  139  Mass.  336,  1  N.  E.  412. 

The  last  point  urged  by  the  plaintiff  is  the 
exception  to  the  exclusion  of  evidence  that 
Smith  and  Peterson  were  acquitted  at  tbe 
trial  of  the  complaint  Issued  for  tbe  alleged 
trespass.  This  evidence  was  rightly  exclud- 
ed. Fowle  V.  Child  (Suffolk;  Sept  S,  1695) 
41  N.  E.  291;  Com.  v.  Cheney,  141  Mass.  102, 
6  N.  B.  724;  Com.  v.  Waters,  U  Gray.  81. 

These  are  all  the  questions  argued  by  the 
plaintiffs,  and  we  see  no  error  in  the  excep- 
tions.    Exceptions  overruled. 
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at  onto  St  «o) 

8TATB    ex.    reL    CASTiLiJA    SPORTINa 

OLUB  T.  JUDOBS  or  OIBCUIT 

OOUUr  OF  ERIB  COUNTY. 

(Supreme  Court  of  Ohio.    Oct  29,  1895.) 

Box  or  KzcBPTioKB  —  TiMK  roR  HioNiva  —  Rbo- 

OKD  CONCLUSITII  AS  TO  JUDOMKKT. 

For  the  jnirpoae  of  fixing  the  time  for 
the  allowance  and  signing  of  a  bill  of  excep- 
tions, the  record  is  conclusive  as  to  the  date  of 
the  judgment 
(Syllabus  by  the  C:onrt) 

AppUcatlon,  In  the  name  of  the  state,  at  the 
relation  of  the  CaBtalla  Sporting  Club,  for 
mandamus  to  the  Judges  ot  the  circuit  court 
of  Erie  county. 

Samuel  B.  Williamson,  £1.  D.  Potter,  U 
W.  Hull,  and  J.  B.  Ingersc^,  for  relator. 
Brown  A  Geddes,  tot  respondent. 

PBR  CURIAM.  The  petition  Bhovn  that 
at  the  May  term,  1894,  of  the  circuit  court 
of  Brie  county,  a  canoe  was  tried  therein  up- 
on Its  m^ts,  a  decision  partly  adverse  to  the 
relator  being  announced  on  the  laat  day  ot 
the  term,  July  28th.  A  special  finding  of 
facts  was  requested  by  the  relator,  which  Its 
counsel  were  directed  to  prepare.  By  tlie 
1st  day  of  S^tember  said  counsel  Iiad  pre- 
pared sucb  finding,  which  was  sninnltted  to 
counsel  for  the  adrerse  party.  The  entry 
was  finally  settled  by  two  of  the  Judges  in 
vacation  on  the  Ist  of  December,  1883.  Their 
approval  was  thereon  indorsed,  and,  at  re- 
queiBt  of  such  Judges,  counsel  for  the  relator 
sent  the  entry  to  the  clerk,  with  directl<m  of 
the  Judges  to  enter  as  of  the  day  of  the  de- 
cision, July  28th.  Relator's  counsel  there- 
after prepared  a  bill  of  exceptions,  which  on 
the  26th  day  of  December,  1894,  said  Judges 
refnaed  to  sign.  The  relator  asks  for  a  writ 
of  mandamus  to  compei  said  Judges  to  sign 
such  bin. 

Held,  that  a  bill  of  exceptions  signed  on 
the  day  upon  which  the  relator's  bill  was  ten- 
dered would  have  been  unavailing  under  sec- 
tions 5296  and  5302  of  the  Revised  Statutes. 
The  record  of  the  circuit  court  is  conclusive 
of  the  taxt  that  the  Judgment  was  rendered 
July  28th,  more  than  80  days  before  the  bill 
of  exceptions  was  tendered  to  the  Judges  for 
their  signatures.  Demurrer  to  petition  sus- 
tained, and  writ  refused. 


(S3  Ohio  St  4S3) 

EOCH  V.  STATB. 
(Supreme  Court  of  Ohio.    Oct.  29,  189S.) 

CKIMIKAL  FrOSKOCTIOM— PORMRR  COHVICTIOR. 

A  former  conviction  before  a  mayor  for 
the  violation  of  an  ordinance  is  not  a  bar  to 
the  prosecution  of  an  information  charging  the 
same  act  as  a  violation  of  a  statute. 
(SyllaboB  by  the  Court.) 

Error  to  circuit  court.  Summit  county. 
Christ.  Koch,  having  been  convicted  of  a 
misdemeanor,  brings  error.    Affirmed. 

vAlTiiJi.ao.20 — 14 


Welsh  ft  Sawyer,  tor  plaintiff  la  ermr. 
Samnel  O.  Rogers,  for  the  State. 

PBR  CURIAM.  In  the  probate  court  an  In- 
formation was  filed  against  the  plaintlflT  In  er- 
ror, charging  him  with  a  misdemeanor,  it  be- 
ing an  offense  against  a  statute.  To  this  he 
pleaded  in  bar  a  former  conviction  before  the 
mayor  of  Akron  for  the  same  act,  it  being 
also  a  violation  of  an  ordinance  of  said  city. 
A  demurrer  to  the  plea  was  sustained.  The 
ruling  Is  in  accord  with  the  general  course  of 
decisions.  Town  of  Bloomfleld  v.  Trimble, 
64  Iowa,  399,  6  N.  W.  686;  Kemper  v.  Com., 
85  B:y.  219,  8  S.  W.  169;  State  v.  Lee,  29 
Minn.  445, 18  N.  W.  913;  Bobbins  v.  People, 
95  111.  175;  Cooley,  Cooat  Lim.  239.  Judg- 
ment afilrmed. 


(63  Ohio  St  43U 
MORTON  V.  WESTERN  UNION  TEL.  CO. 
(Supreme  Court  of  Ohio,    Oct  29,  1895.) 

HCOUOBNCB — DaUAQES — INJDRT  TO  FSBUKOB  KOT 

Cacsb  for  Rboovert. 
The  negligent  failure  of  a  telegraph  com- 
pany to  deliver  a  message  does  not  author- 
ize an  action  by  him  to  whom  it  is  addressed 
to  recover  for  resulting  injury  to  his  feelings 
and  affections  when  no  other  injury  results. 
(SyUabus  by  the  Court) 

Brror  to  circuit  court,  Madison  county. 

Action  by  William  F.  Morton  against  the 
Western  Union  Telegraph  Company.  Defend- 
ant had  Judgment  on  demurrer,  and  plaintiff 
brings  error.    Affirmed. 

George  B.  Cannon,  for  plaintiff  in  error. 
John  F.  Locke,  for  defendant  in  error. 

PBB  CURIAM.  The  plaintiff  in  error 
brought  suit  to  recover  damages  for  the  neg- 
ligent failure  of  the  defendant  to  deliver  to 
him  at  London,  Ohio,  a  telegram  as  fellows: 
"Henly,  O.,  Oct  12,  1890.  To  WIU  Morton, 
London,  Ohio:  Mother  dying.  C<Hne  immedi- 
ately. Frank  Morton."  He  alleges  that  the 
sender  of  the  telegram,  who  was  his  brother, 
paid  to  the  company  the  usual  rates;  that  it 
negligently  failed  to  deliver  the  message  to 
him,  whereby  he  was  "left  in  total  ignorance 
of  his  mother's  illness,  and  was  deprived  of 
the  solace  and  comfort  of  attending  her  in  her 
last  sickness,  and  of  the  privilege  of  attend- 
ing her  funeral,  which  he  could  and  would 
have  done  but  for  the  default  of  the  defend- 
ant, its  agents,  and  employes,  and  that  he 
was  injured  in  his  feelings  and  affections 
thereby  in  the  sum  of  five  thousand  dollars." 
A  demurrer  to  the  petition  was  sustained  in 
the  court  of  common  pleas,  and  that  Judg- 
ment was  affirmed  by  the  circuit  court 

The  Judgment  rests  upon  the  elementary 
principle  that  mere  mental  pain  and  anxiety 
are  too  vague  for  legal  redress  where  no  in- 
jury is  done  to  person,  property,  health,  or 
reputation.  Cooley,  Torts  (2d  Ed.)  p.  716; 
GreenL  Bv.  {  267.  Numerous  reported  cases 
show  that  this  doctrine  has  been  followed  in 
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4%Bm  of  t&Ia  character  by  the  federal  ceiittB 
and  the  coorts  of  last  resort  in  nearly  all  of 
the  states.  The  wisdom  of  the  doctrine  is 
wtfl  lUnstrated  by  the  experience  of  the 
conrts  that  hare  departed  from  It  Judgment 
affirmed. 
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MARTIN,  County  Treasurer. 
(Supreme  Court  of  Ohio.     Oct.  29,  1895.) 

•CONSTITOTIONAI.  LAW  —  SPBCIAI,  AOT8  —  AOTION 
AGAINST  PUBUO  OFriOEB— WriT  OF  EbKOB. 

1.  The  act  of  May  4,  1891  (88  Ohio  Laws, 
ri93),  entitled  "An  act  relating  to  certain  dties 
of  the  fourth  grade  of  the  second  class,"  is  in 
conflict  with  section  1  of  article  13  of  the  con- 
stitution of  this  state,  and  is  therefore  TOid. 

2.  An  action  against  a  county  treasurer, 
for  the  purpose  of  enjoining  the  collection  of 
taxes,  is  in  its  nature  against  the  office,  rather 
than  against  the  person  filling  such  office.  In 
''ase  of  a  change  of  incumbent,  the  action  may 
jiroceed  as  commenced,  or  the  new  treasurer 
may  be  substituted. 

3.  In  an  action  to  enjoin  the  collection  of 
taxes  levied  under  an  unconstitutional  act,  the 
j>ayment  of  such  taxes  after  the  dissolution  of 
the  injunction  on  final  hearing  does  not  prevent 
Ihe  plaintiS  from  prosecuting  error  to  test  the 
•validity  of  the  act,  when  by  its  provisions  other 
-taxes  are  to  be  levied  for  one  or  more  years. 

(Syllabus  by  the  Court) 

Error  to  drcult  court,  Columbiana  county. 

Action  by  the  Pittsburgh,  Port  Wayne  & 
nChicago  Railway  Company  against  John  R. 
3Iartin,  county  treasurer.  Defendant  had 
Judgment  and  plaintiff  brings  error.  Revers- 
ed. 

The  body  of  the  petition  in  the  court  below 
is  as  follows: 

"Plaintiff  says  that  it  Is  a  corporation,  duly 
.organized  and  existing,  and  that,  under  the 
laws  of  the  state  of  Ohio,  it  is  authorised 
to  own  and  operate  a  railroad  through  or 
within  said  state;  that  It  is  the  owner  of 
^  continuous  Une  of  railway  and  right  of  way, 
extending  from  Pittsburgh,  in  the  state  of 
Pennsylvania,  through  the  state  of  Ohio,  to 
Chicago,  in  the  state  of  Illinois;  that  said 
railway  passes  through  and  lies  partly  within 
the  corporate  limits  of  the  city  of  Salem, 
iColumblana  county,  Ohio;  that  the  defend- 
ant, John  R.  Martin,  is  treasurer  of  said  Co- 
lumbiana county.  Plahitlff  further  says  that 
heretofore,  and  during  the  years  1892  and 
1893,  the  council  of  the  city  of  Salem  made 
-two  separate  animal  levies,  of  a  tax  of  four 
anlUs  on  the  dollar  each,  upon  all  taxable 
-property  -of  said  city,  for  the  sole  purpose  of 
paying  the  interest  npon,  and  providing  a 
sinking  fund  for  the  final  redemption  of,  cer- 
-tain  bonds  Issued  In  the  name  of  said  city  of 
Salem,  by  a  so-called  board  of  trustees,  known 
-as  the  "Trustees  of  the  Salem  Railroad,"  for  a 
fund  or  amount  of  money  borrowed  by  said 
Iraard  of  trustees  for  the  construction  of  a  line 
of  railway  from  said  cl  ty  of  Salem  to  the  village 
of  Washingtonviile,  in  said  county;  that  the  tax 
-so  levied  has  been  by  said  council  certified  to 
ithe  auditor  of  sbld  county,  and  by  him  placed 


on  the  tax  list  for  said  coanty,  and  on  Hie 
duplicate  deliv<ered  to  tbe  treastver  thereof, 
and  that  the  same  now  stands  asseased  and 
charged  against  this  plaintiff;  that  said  tax 
so  levied  upon  the  property  of  the  plaintiff 

amounts  to  the  sum  of  $ .     Plaintiff  says 

that,  on  the  13th  day  of  December,  1892,  and 
on  the  24th  day  of  July,  1893,  and  on  the  19th 
day  of  December,  1893,  respectlvdy,  during 
business  hours,  and  at  defoidant's  offl«»  as 
such  treasurer,  it  made  to  defendant  due 
tender  in  legal  tender  money  of  the  United 
States,  of  all  taxes  and  assessments  of  any 
kind  tiien  dne  to  or  collectible  by  him  as  such 
treasurer,  from  this  plaintiff,  except  the  afore- 
said tax,  levied  and  sought  to  be  collected 
for  tbe  payment  of  said  bonds  and  Interest; 
tbat  defendant  accepted  all  the  taxes  and  as- 
sessments so  tendered,  except  those  levied  by 
or  In  behalf  of  said  dty  of  Salem,  or  by  the 
council  thereof,  which  were  by  him  refused; 
that  plaintiff  then  and  there  made  like  tender 
of  tbe  amount  of  taxes  and  assessments  so  re- 
fused,—to  wit  all  taxes  and  assessments  lev- 
ied by  or  in  behalf  of  said  city,  except  said 
tax  for  the  payment  of  said  bonds  and  Inter- 
est,—which  last-named  tender  was  by  defend- 
ant then  and  there  also  refused,  solely  on  the 
ground  and  for  the  reason,  and  without  other 
cause  than,  that  plaintiff  did  not  tender  there- 
wittt,  and  refused  to  pay,  the  tax,  levied  as 
above  set  forth,  for  the  redemption  of  said 
bonds  and  payment  of  Interest  thereon.  Plain- 
tiff also  says  that,  on  said  24th  day  of  July, 
1893,  and  at  the  same  time  and  place.  It  also 
made  like  tender  to  defendant  of  the  full 
amount  of  the  penalty  of  6  per  cent  that,  ac- 
crued on  the  Installment  of  said  taxes  due  and 
payable  on  or  t>efore  June  20th  of  said  year, 
and  which  had  been  levied  by  said  council,  or 
by  or  in  I)ehalf  of  said  city.  Plaintiff  says 
that  said  money  was  borrowed,  and  said 
bonds  were  issued  and  sold,  without  warrant 
or  authority  of  law;  that  they  are  not  the 
bonds  of  said  city  of  Salem;  tbat  said  so-cail- 
ed  board  of  trustees  had  no  authority  so  to 
do,  and  never  had  a  legal  existence  as  such 
board;  tliat  said  bonds  are  void;  that  the 
said  city  of  Salem  is  under  no  legal  obligation 
to  redeem  the  same,  or  in  any  way  to  pay  tbe 
money  so  borrowed.  Plaintiff  says  that  said 
city  of  Salem  had,  at  tbe  federal  census  of 
1890,  a  population  of  not  less  that  5,750,  nor 
more  than  5,800,  but  further  says  that  no  oth- 
er city  of  or  within  the  state  of  Ohio,  of  tbe 
fourth  grade  of  the  second  class,  had  at  such 
census  such  population.  Plaintiff  further  says 
that  defendant  Is  about  to,  and  unless  restrain- 
ed by  the  order  of  this  court  will  proceed  to, 
distrain  and  sell  the  goods  and  chattels  of 
said  plaintiff  company,  and  collect  by  process 
of  law  said  taxes  so  levied  by  said  ooundl  of 
the  city  of  Salem,  for  the  redemption  of  said 
bonds  and  payment  of  Interest  on  the  same. 

"(2)  For  a  second  cause  of  action,  plaintiff 
adopts,  and  makes  part  hereof,  all  tbe  aver- 
ments of  its  first  cause  of  action,  as  fully  as 
though  the  same  were  here  copied,  and  fur- 
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ther  says  tbat  said  money  waa  borrowed,  and 
said  bonds  Issued,  and  said  tax  levied,  solely 
under  and  In  accordance  with  the  tern»  of 
a  certain  act  of  the  legislature  of  the  state 
of  Ohio,  entitled  'An  act  relating  to  certain 
dUes  of  the  fourth  grade  of  the  second  ciasa.' 
and  passed  May  4, 1891,  and  found  is  volume 
88,  p.  693,  of  the  Laws  of  Ohia  Plaintiff 
says  that  said  act  is  a  special  act,  oonfenrlng 
corporate  powers;  that  It  is  not  general  in  its 
character,  but  is  special  legislation,  and  is  un- 
constitutional and  void;  and  that  It  conferred 
no  authority  on  said  board  of  trustees  to  bor- 
row said  money  or  issue  said  bonds,  or  on 
said  dty  of  Salem,  or  the  council  thereof,  to 
levy  the  said  tas  for  the  payment  (tf  said 
money  and  redemption  of  said  bonds. 

"Wherefore  plaintiff  prays  that  defendant, 
as  such  treasurer,  be  now  temporarily  re- 
strained, and  upon  final  hearing,  he  and  his 
successors  be  perpetually  enjoined— First,  from 
collecthig  said  tax  so  levied,'  and  any  that 
may  hereafter  be  levied,  for  the  i>ayment  of 
the  Interest  on  said  bonds,  and  to  provide  a 
sinldng  fund  for  the  final  redemption  of  the 
same;  and,  second,  from  imposing  upon  or 
collecting  firom  plaintiff  any  penally  on  ac- 
count or  by  reason  of  the  nonpayment  of  the 
taxes  tenda«d  and  refused  as  above  set  forth." 

A  temporary  injunction  was  allowed,  and 
the  treasurer  filed  a  general  demurrer  to  the 
petition,  and  also  filed  a  motlcn  to  dlssolre 
the  inJunctl<Mi.  The  demurrer  and  motion 
were  both  sustained,  and  the  plaintiff  not 
desiring  to  amend  Its  petiti(xi,  final  Judg- 
ment was  rendered  in  favor  of  the  treasurer, 
and  the  lujimction  dissolved,  on  the  ground 
that  the  petlticxt  does  not  state  fbcts  suffi- 
cient to  constitute  a  cause  of  action,— to  all 
of  which  the  plaintiff  excepted.  The  circuit 
court  affirmed  the  Judgmoit,  and  a  petition 
In  error  was  thereupon  filed  In  this  court, 
seeking  to  reverse  both  Judgments  below. 

Harrison,  Olds  &  Henderson  and  J.  B. 
Carey,  for  plaintiff  in  error.  B.  S.  Ambler, 
Warren  W.  Hole,  and  C.  S.  Speaker,  for  de- 
fendant in  emnr. 

BUBKBT,  J.  (after  stating  the  facts).  The 
cause  of  action  stated  In  the  petition  and 
urged  In  argument  is  that  tilke  act  of  May 
4,  1891  (88  Ohio  Laws,  593),  "Is  a  special  act 
conferring  corporate  powers;  that  it  is  not 
general  in  Its  character,  but  Is  special  legisla- 
tion, and  Is  unconstitutional  and  void."  The 
first  section  of  the  act  Is  as  follows: 

"Sectlcm  1.  Be  it  enacted  by  the  general 
assembly  of  the  state  of  Ohio,  that  when- 
ever In  any  city  of  the  fourth  grade  of  the 
second  dass,  which  at  the  federal  census  oC 
1890  had  a  population  of  not  less  than  6,760 
and  not  more  than  5,800,  or  which  at  any 
subsequent  federal  census  may  hare  such 
population,  individuals  and  corporations 
owning  more  than  one-half  of  the  real  and 
penKmal  pnq)erty  assessed  for  taxation  In 
stidt  city,  as  shown  by  the  tax  duplicate  ot 


&e  county  In  which  such  city  Is  situated^ 
then  In  force,  shall  by  their  petition  in  writ- 
ing request  the  council  of  such  city  to  pro- 
Tide  for  the  construction  of  a  line  of  rail- 
way between  termini  designated  in  such  pe> 
tltion  (<Hie  of  which  shall  be  such  city)  by 
such  city  and  at  Its  expense;  the  city  coun- 
cil of  such  city  may,  by  a  resoluticMi  passed 
by  a  majority  of  all  the  members  elected 
thereto,  declare  It  to  be  essential  to  the 
Interests  of  such  dty  that  the  line  of  rail- 
way so  prayed  for  in  said  petition  be  con- 
structed by  and  at  the  expense  of  such  city, 
and  it  shall  thereupon  be  lawful  for  a  board 
of  trustees  to  be  appointed,  as  hereinafter 
provided,  to  borrow,  and  they  are  hereby 
authorized  to  borrow,  as  a  fund  for  the  cbn- 
Btmction  of  such  railway,  an  amount  not  ex- 
ceeding the  sum  of  five  per  cent,  of  the  value 
of  the  property,  real  and  personal,  within 
such  city,  as  the  same  are  assessed  on  the 
tax  duplicate  of  the  county  In  which  said  clt}- 
is  situated;  and  to  issue  bonds  therefor  In 
the  name  of  such  city  and  under  the  cor- 
porate seal  thereof,  bearing  interest  at  a 
rate  not  to  exceed  six  per  cent,  per  annum, 
payable  semi-annually,  such  bonds  to  be  re- 
deemable at  the  (^tlon  of  such  city  at  any- 
time after  five  years  from  the  date  thereof, 
and  to  be  payable  In  twenty  years  from  said 
date,  at  such  place  as  shall  be  deemed  beet 
by  said  board;  said  boa6a  shall  be  signed  by 
the  president  of  said  board,  and  attested  by 
the  clerk  of  such  city,  who  shall  keep  a  regis- 
ter of  the  same,  and  they  shall  be  secured  by 
a  mortgage  upon  said  railway  and  by  the 
pledge  of  the  faith  of  such  dty,  and  a  tax 
which  It  shall  be  the  duty  of  the  council- 
thereof  annually  to  levy,  which  tax  shall  not 
exceed  five  (5)  mills  on  the  dollar  In  any  one 
year,  to  pay  the  Interest  and  provide  a  sink- 
ing fund  for  the  final  redemption  of  said' 
bonds;  provided,  that  such  city  shall  not  in 
any  one  year  levy  taxes  to  a  greater  amount 
than  fourteen  (14)  mills  on  the  dollar,  indud- 
Ing  the  levy  for  said  bonds;  and  provided,, 
that  no  money  shall  be  borrowed  on  bonds 
issued  until  after  the  question  of  providing 
the  line  of  railway  spedfied  in  said  resolution 
shall  have  been  submitted  to  a  vote  of  the- 
qualified  electors  of  such  dty,  at  &  special 
dection  to  be  ordered  by  the  dty  council 
thereof,  of  which  not  less  than  twenty  days' 
notice  shall  be  given  In  the  papers  published 
to  such  dty;  and  further  provided,  that  two- 
thirds  of  said  electors  voting  at  such  elec- 
tion shall  decide  In  favor  of  said  line  of  rail- 
way. The  returns  of  said  election  shall  be 
made  to  the  clerk  of  said  dty,  and  be  by  him 
laid  before  the  city  council,  who  shall  declare 
the  result  by  resolution.  The  bonds  Issued 
under  the  authority  of  this  section  shall  not 
be  sold  or  disposed  of  for  less  than  their  par 
value." 

That  section  1  of  article  13  of  the  consti- 
tution, which  provides  that  'the  general  as- 
sembly shall  pass  no  special  act  conferring 
corporate  powers,"  applies  as  well  to  municipal: 
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as  to  private  corp<Hratlona,  is  established  by 
the  following  cases:  State  v.  Cincinnati,  23 
Ohio  St  45,  26  Ohio  St  18;  State  y.  Mitchell, 
31  Ohio  St  592.  The  act  in  Question  clearly 
confers  cnporate  power.  In  Walker  y.  Cin- 
cinnati, 21  Ohio  St  14,  the  court  held  (<n 
page  56)  that  the  city  was  by  that  act  au- 
thorized to  build  a  railroad,  but  that  the  city 
acted  through  its  trustees.  The  court  say: 
"But  it  is  clear  that  the  trustees  are  a  mere 
agency  through  which  the  city  is  authorized 
to  operate  for  its  own  sole  benefit  Neither 
as  individuals  nor  as  a  board  have  they  any 
beneficial  Int^est  in  the  fund  which  they  are 
to  manage,  or  In  the  road  which  they  are  to 
build.  They  are  In  fact,  as  well  as  in  name, 
but  trustees,  and  the  sole  beneficiary  of  the 
trust  is  in  the  city  of  Cincinnati."  The  cor- 
porate power  to  build  a  railroad,  acting 
through  trustees,  Is  therefore  given  by  the 
statute  in  question.  The  corporate  power  to 
levy  taxes  to  pay  Interest  and  create  a  sink- 
ing fund  for  the  payment  of  the  bonds  is 
glyen  by  this  act  State  v.  Cincinnati,  26 
Ohio  St  18:  State  v.  Pugh,  43  Ohio  St  88, 
115, 1  N.  B.  439.  Tlie  corporate  power  to  call 
and  direct  an  dectlon  Is  also  given  t^  this 
act  State  v.  Mitchell,  31  Ohio  St  592,  60S; 
State  V.  C<niBtantlne,  42  Ohio  St  437-444. 
The  above-enumerated  corporate  powers  are 
granted  by  the  act  In  questl<Hi,  and  if  the 
act  Is  special,  it  Is  la  violation  of  section  1 
of  article  13  of  the  constitution.  The  defend- 
ant In  error  relies  np<n  the  case  of  Walker  v. 
Cincinnati,  21  Ohio  St  14;  but  in  that  case 
the  question  as  to  whether  the  act  then  un- 
der consideration  was  a  si)eclal  act  conferring 
corporate  power  was  not  made  by  counsel, 
and  was  not  considered  by  the  court  The  art 
was  regarded  as  general.  The  Walker  Case 
Is  therefore  not  an  authority  upon  the  ques- 

tl<HI. 

Cities  are  by  statute  divided  into  classes 
and  grades,  and  while  some  of  the  classes 
are  so  fixed  as  to  Include  at  this  time  only 
one  city,  yet  other  cities  may,  under  present 
statutes,  come  into  such  established  classes, 
either  by  increase  or  decrease  of  population, 
followed  by  proper  proceedings  authorized  by 
statute.  Whatever  may  be  said  as  to  the 
validity  -of  a  statute  conferring  corporate 
power  upon  an  established  class  containing 
only  one  city,  It  is  clear  that,  when  an  act  Is 
manifestly  intended  to,  and  does,  In  fact,  at 
the  time  of  its  passage,  apply  to  only  one  of 
a  given  class,  consisting  of  many,  it  is  spe- 
cial. The  city  to  which  the  act,  by  some 
slight  characteristic.  Is  made  to  so  apply, 
does  not  thereby  become  a  class  by  Itself,  but 
is  thereby  excepted  out  of  the  class  to  which 
it  belongs;  and  the  usual  provision  in  such 
statutes,  that  any  city  having  such  character- 
istic, or  any  other  city  which  may  thereafter 
have  the  same,  shall  have  the  corporate 
power  therein  conferred,  does  not  have  the 
effect  to  raise  such  other  city  into  any  class, 
but  has  the  effect  to  place  It  into  such  excep- 
tion. 


ITsnally,  to  make  an  act  conferring  corpo- 
rate power  general  and  not  special,  the  powa 
should  be  conferred  upon  existing  classes; 
but  this  is  not  always  necessary,  as  there 
are  cases  in  which  the  aim  and  object  of 
the  proposed  statute  cannot  well  be  accom- 
plished without  making  other  and  new  class- 
es. But  in  such  cases  there  must  be  some 
substantial  condition  or  characteristic  reqnh:- 
Ing  such  classification.  Bronson  v.  Ot)erIln. 
41  Ohio  St  476,  is  a  sample  of  such  cases, 
and  it  goes  to  the  extreme  verge  of  consUtu- 
tionallty,  and  should  not  be  extended.  But, 
when  the  attempted  dtstlngulshing  mark  or 
characteristic  is  only  a  small  difference  in 
iwpulatlon,  as  In  the  act  here  in  question, 
such  difference  is  not  substantial,  and  shows 
on  its  face  that  it  is  not  an  effort  at  classifi- 
cation, but  an  evasion  of  a  classification  al- 
ready existing.  Such  laws  are  si>eclal,  and 
when  they  confer  corporate  iK>wer  they  are 
unconstitutional  and  void.  In  the  case  of 
Field  V.  Commissioners,  36  Ohio  St  476,  the 
population  provided  In  the  act  was  not  less 
than  29,130,  and  not  more  than  29,135,  and 
this  court  while  holding  the  act  unconstitu- 
tional on  other  grounds,  used  the  fcdlowlng 
language  as  to  the  point  here  in  question: 
"There  is  no  doubt  that  the  county  of  High- 
land is  the  only  county  in  the  state  to  which 
the  provisions  of  tbia  act  can  ever  apply,  and 
the  legislature  might  just  as  well  have  con- 
ferred on  the  commissioners  of  that  county, 
In  express  terms  and  by  direct  language,  the 
power  actually  conferred,  as  to  name  the 
county  through  the  aid  of  the  previous  fed- 
eral census.  If  the  object  in  employing  the 
language  used  to  designate  the  county  was 
to  give  to  the  act  a  general  character,  and 
thereby  to  obviate  any  constitutional  objec- 
tion, whUe  Intending  to  limit  its  operation  to 
one  cotmty,  the  means  adopted  very  clearly 
fails  to  accomplish  the  object  Intended.  This 
court  has  repeatedly  said  that  the  constitu- 
tionality of  an  act,  in  respect  to  being  local 
or  general,  is  to  be  determined  by  its  itera- 
tion, without  reference  to  its  form.  State  v. 
Judges  of  Court  of  Common  Pleas,  21  Ohio 
St  11;  State  v.  MitcheU,  31  Ohio  St  592; 
McGlU  V.  State,  34  Ohio  St  228.  If  local  In 
its  operation,  no  phraseology  can  make  it  gen- 
eral. The  act  in  question  is  not  only  local  in 
its  operation,  but  it  was  so  intended  to  be  by 
the  legislature;  and  if  a  law  of  a  general 
nature,  within  the  meaning  of  the  constitu- 
tion, it  is  clearly  unconstitutional  because  <rf 
such  restricted  operation." 

To  the  same  effect  Is  the  holding  of  this 
court  in  City  of  Kenton  v.  State,  52  Ohio  St 
— ,  38  N.  B.  885,  and  in  State  v.  Bargns,  53 
Ohio  St  — ,  41  N.  B.  245.  It  is  therefore 
clear  that  the  act  in  question  is  anc<HistItn- 
tional  and  void. 

The  rights  of  the  railway  company  as  to 
the  recovery  of  any  taxes  it  may  have  paid, 
and  the  liability.  If  any,  of  the  slgnws  of 
the  original  petition  for  an  election,  and  of 
others  who  may  have  so  aided  and  assisted 
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the  scheme  as  to  be  estopped,  are  not  before 
us,  and  are  not  here  decided. 

The  fact  that,  after  the  dissolution  of  the 
Injunction,  the  plaintiff  in  error  paid  the 
taxes  then  due,  does  not  hare  the  effect  to 
prevent  plaintiff  from  prosecuting  its  pro- 
ceedings In  error  to  test  the  validity  of  said 
act. 

The  action  was  commenced  against  John 
R.  Martin,  then  county  treasurer,  and  before 
the  case  came  Into  the  circuit  court,  or  this 
court,  his  term  of  office  had  expired,  and 
his  successor  had  been  elected  and  qualified, 
and  liad  been  introduced  into  office.  The 
question  Is  now  made  that  the  proceedings 
in  error  In  the  circuit  court,  and  in  this 
court,  should  have  been  against  the  suc- 
cessor, and  not  against  John  B.  Martin,  who 
was  no  longer  treasurer.  The  point  Is  not 
well  taken.  The  action  in  such  cases  is  re- 
garded as  against  the  treasurer,  whoever  he 
may  be,  and  it  may  proceed  through  all  its 
stages  in  all  courts  In  the  same  manner  In 
which  it  was  commenced,  or,  if  desired,  the 
new  treasurer  may,  on  motion,  be  substituted 
in  the  idace  of  the  retiring  one,  and  this  is 
certainly  the  better  practice.  The  treasurer 
In  (rf&ce  should,  as  one  of  his  official  duties, 
take  charge  of  and  look  after  all  actions 
against  or  in  behalf  of  his  office;  but  a  fail- 
ure to  substitute  the  new  treasurer  does  not 
have  the  effect  to  abate  the  action,  nor  cause 
its  dismissal  on  motion. 

The  Judgments  of  the  clrcnlt  court  and 
court  of  common  pleas  are  both  reversed,  and 
this  cause  Is  remanded  to  the  court  of  com- 
mon pleas  with  Instructions  to  overrule  the 
demurrer  to  the  petition,  and  for  further  pro- 
ceedings in  the  case.    Judgment  accordingly. 


(147  N.  T.  222) 

JAMIESON  et  al.  v.  KINGS  COUNTY  EL. 

R¥.  CO. 
(Coort  of  Appeals  of  New  York.   Oct  20, 1895.) 

Elbvatbd  Koad—Injdnctiok— Evidence  of 
Damaob. 

1.  Injunction  will  He  to  restrain  the  opera- 
tion of  defendant  road  in  front  of  plaintiff' 
premises  where  it  was  found  that  the  rental 
value  substantially  depreciated  in  consequence 
thereof,  though  uie  tee  value  remained  sta- 
tionary. 

2.  Damage  to  the  rental  value  of  premises, 
caused  by  the  operation  of  a  railroaa,  cannot 
be  proved  by  calling  owners  of  property  in  that 
Ticfnlty  to  testify  as  to  tiie  rental  value  of 
their  respective  premises  before  and  after  the 
road  was  built. 

26  N.  Y.  Supp.  127,  reversed. 

Appeal  from  supreme  court,  general  term. 
Second  department 

Action  by  Ella  O.  Jamleson  and  another 
against  the  Kings  County  Elevated  Hallway 
Company  to  recover  damages,  with  fee  and 
rental  value  of  plaintiffs'  property,  caused  by 
the  construction  and  operation  of  defendant's 
elevated  railroad,  and  for  an  injunction.     A 


Judgment  for  plaintiffs  was  affirmed  by  the 
general  term  (26  N.  Y.  Supp.  137),  and  defend- 
ant appeals.    Reversed. 

W.   A.   Poste,   for  appellant     J.  Newton 
Flero  and  Tbeo.  B.  Gates,  for  respondents. 

FINCH,  J.  I  do  not  think  the  fact,  which 
Is  explicitly  found,  that  the  construction  and 
operation  of  the  defendant's  elevated  road  has 
injured  the  fee  value  of  plaintiffs'  property 
only  to  the  extent  of  one  dollar,  necessarily  de- 
feats the  equitable  right  to  an  Injunction,  and 
so  defeats  the  action.  It  is  further  found  that 
the  rental  value  has  depreciated  to  a  substan- 
tial extent,  and  for  which  damages  were 
awarded.  While  It  is  true  tiiat  usually  the 
fee  value  rises  or  falls  in  proportion  to  the 
changes  of  rental  value,  that  is  not  always  or 
necessarily  true,  and  cases  are  possible  in 
which  one  remains  stationary  while  the  other 
changes.  That  is  found  to  be  the  fact  in  the 
present  case,  and  I  think  that  proof  of  a  sub- 
stantial and  continuing  injury  to  the  rental 
value  will  sustain  the  equitable  action.  The 
wrong  done  is  in  the  nature  of  a 'continuing 
trespass,  Involving  a  multiplicity  of  actions. 
The  appellant's  suggestion  is  that  the  finding 
'of  an  unchanged  fee  value  raises  a  presump- 
tion that  there  will  be  no  loss  of  rental  value 
in  the  future,  and  so  no  occasion  for  further 
suits.  To  Indulge  in'  such  a  presumption 
would  require  us  to  shut  our  eyes  to  the  lesson 
of  the  past  taught  by  the  proofs  In  respect  to 
this  property.  I  think  the  action  was  main- 
tainable and  the  remedy  by  injunction  a  proper 
one. 

But  I  think,  also,  that  there  was  error  in  the 
admission  of  evidence  which  we  cannot  disre- 
gard. The  plaintiffs  sought  to  prove  the  evil 
effect  of  the  road  in  diminishing  values  by  the 
process  of  calling  the  owners  of  property  in 
the  vicinity,  and  proving,  in  each  case,  what 
the  particular  premises  owned  by  the  witness 
rented  for  before  the  road  was  built,  and  what 
thereafter.  There  were  objections  and  excep- 
tions. Such  a  process  is  not  permissible. 
Each  piece  of  evidence  raised  a  collateral  issue 
(Gouge  V.  Roberts,  53  N.  Y.  619),  and  left  the 
court  to  try  a  dozen  issues  over  as  many  sepa- 
rate parcels  of  property.  We  have  held  such 
a  mode  of  proof  to  be  inadmissible.  Hunting- 
ton V.  Attrlll,  118  N.  Y.  365,  23  N.  B.  544;  In 
re  Thompson,  127  N.  Y.  463,  28  N.  B.  889. 
The  elevated  railroad  cases  in  this  court,  to 
which  the  plaintiffs  refer  us,  give  no  warrant 
for  such  a  mode  of  proof,  but  indicate  that  the 
genertd  course  and  current  of  values  must  be 
shovra  by  persons  competent  to  speak,  leaving 
to  a  cross-examination  any  Inquiry  into  spe- 
cific Instances,  if  such  be  deemed  essential 
Almost  all  the  evidence  of  depreciation  was  of 
an  erroneous  character,  and  we  cannot  say 
that  it  may  not  have  worked  harm  to  the  de- 
fendant. The  Judgment  should  be  reversed, 
and  a  new  trial  granted;  costs  to  abide  the 
event.     All  concur.     Judgment  reversed. 
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SAMVORD  T.  COIfMERCIAIi  TRAVELERS' 
MUT.  ACC.  ASS'N  OF  AMERICA. 

(Gonrt  of  Appeals  of  New  York.     Oct  28, 
1805.) 

COSTBACm— VaUDITT— AOHnMBNT  TO  RSPBB 

Action. 
A  Btipalation  in  a  certificate  of  Insiv- 
ance,  that  apy  action  thereon  shall  be  tried 
before  a  referee,  is  roid  as  against  public  policy, 
beinjT  an  attEmpt  to  limit  the  jurisdiction  of 
courts  and  prevent  jary  trial.  S3  N.  Y.  Snpp. 
512,  affirmed. 

Appeal  from  snpreme  court,  general  term, 
Fonrtb  department. 

Action  by  Adele  N.  Sanford  against  tbe  Com- 
mercial TVarelers'  Mutual  Accident  Associa- 
tion of  America.  From  an  order  of  the  general 
term  (33  N.  Y.  Snpp.  512)  rerrerslng  an  order 
of  tbe  special  term  directing  reference  of  tbe 
Issues,  defendant  appeals.   AfBrmed. 

M.  W.  Tan  Anken,  for  appellant  F.  H. 
Kellogg,  for  respondent 

GRAY,  J.  Tbe  certificate  of  Insurance,  to 
recover  itpon  whlcb  tbis  action  was  brought, 
contained  this  clause:  "It  Is  hereby  stipulated 
and  agreed,  by  and  between  this  association  ■ 
and  tbe  member  named  herein  and  his  ben- 
eficiary, that  the  Issues  in  any  action  brought 
against  it  under  this  certificate  shall,  on  tbe 
demand  of  this  association  or  Its  attorney,  be 
referred  for  trial  to  a  referee  to  be  appointed 
by  the  court  In  whlcb  such  action  is  brought" 
An  order  of  reference  of  the  Issues  In  the  action 
has  been  reversed  at  the  general  term  below, 
and  tbe  motion  for  a  reference  denied;  and  the 
question  Is  whether  such  an  agreement  Is  valid 
and  binding  upon  tbe  parties.  Little,  if  any- 
thing, can  be  added  to  tbe  opinion  of  the  gen- 
eral term.  Such  a  provision,  if  beneficial  at  all 
to  tbe  company,  can  only  be  so  through  super- 
seding the  law  establisibed  for  the  trial  of  ac- 
tions and  comipelling  tbe  beneficiary  practically 
to  submit  an  Issue.  That  Is  vicious,  for  tend- 
ing to  limit  the  court  having  cognizance  of  the 
action  in  its  Jurisdiction,  and  for  militating 
against  tbe  constitutional  provision  which  se- 
cures to  a  party  the  right  of  trial  by  jury.  Tbe 
cases  cited  in  the  opinion  below  abundantly 
show  that  a  general  covenant  to  submit  any 
differences  that  may  arise  In  tbe  performance 
of  a  contract,  or  under  an  executory  agree- 
ment, is  a  nullity.  In  tbe  case  of  President, 
etc.,  Delaware  &  H.  Canal  Co.  y.  Pennsylvania 
Coal  Co.,  50  N.  Y.  250,  wbere  that  proposition 
was  so  stated.  Judge  Allen,  In  his  opinion,  was 
Inclined  to  question  tbe  rule  if  res  nova;  but 
be  regarded  It  as  too  well  established  to  be 
now  questioned.  Tbe  rule,  In  Its  application 
to  such  a  case  as  tbis,  seems  to  me,  however, 
to  be  well  supported  by  reason.  Tbe  defend- 
ant is  a  corporation  which  owes  Its  exlstaice 
to  tbe  laws  of  tills  state,  and  to  which  has  been 
granted  tbe  right  to  do  the  business  of  insur- 
ing tbe  lives  of  individuals.  The  dictates  of  a 
sound  public  policy  would  seem  to  require  that 
its  contracts  of  insurance,  while  providing  ev- 


ery wise  and  reasonable  restrictlm,  dMuId  not 
compel  the  Individual  who  seeks  to  Insure  bis 
life  to  submit,  as  a  condition  of  obtaining  tbat 
insurance,  to  conditions  which  are  in  yioiation 
of  c(»iBtltntlonal  rights.  Such  a  provision  In 
tbe  policy  has  no  reasonable  relation  to  tbe 
c<»tract  of  insurance.  Its  Insertion  is  unnec- 
essary to  the  protection  of  tbe  insurance  compa- 
ny, and  may  be  regarded,  therefore,  as  an 
unimportant  provision.  I  think  we  may  safe- 
ly base  tbe  reascm  toe  tiie  ai^llcation  of  tbis 
rule  upon  tbe  proposition  tbat  public  policy  Is 
opposed  to  tbe  enforcement  of  an  agreement, 
which  supersedes  tbe  law  and  dejsrlves  tbe  in- 
dividual of  tbe  protection  which  it  was  de- 
signed and  framed  to  afford.  !%«  order  ap- 
pealed from  should  be  affirmed,  with  costs. 
All  concur.   Order  atELrmed. 


(U7  N.  r.  346) 

HENRY  V.  ALLEN  et  aL 

(Court  of  Appeals  of  New  York.     Oct  29. 
1885J 

Morioir  roa  ITsw  Trial  FaNDiNft  Appbal. 

1.  The  fact  that  an  appeal  has  been  taken- 
and  is  pending  does  not  prevent  a  motion  in  the 
trial  court  for  a  new  trial  on  the  ground  of 
newly-discovered  evidence. 

2.  The  return  on  appeal  need  not  be  pro- 
duced on  a  motion  in  the  trial  court,  pending 
appeal,  f «r  a  new  trial  on  the  ground  of  newly- 
discovered  evidence. 

Appeal  from  snpmne  court,  general  term.. 
First  departmoat 

Action  by  Hiram  F.  Henry  against  Nor- 
man M.  Allen  and  another.  A  Judgment  dis- 
missing tbe  complaint  was  affirmed  at  gen- 
eral term  (28  N.  Y.  Supp.  242),  and  plalntUC 
appealed.  Heard  <»  motion  for  a  remand. 
that  plaintlfl  may  move  for  a  new  trial  be- 
cause of  newly-discovered  evidence.    Denied. 

John  G.  Milbum,  for  tbe  motion.  W.  H. 
Henderson,  opposed. 

BARTLETT,  J.  Tbe  appellant  moves  for 
an  order  directing  tbat  tbe  return  herein  be 
transmitted  to  the  supreme  court,  and  tbat 
this  case  be  remanded  there,  without  preju- 
dice to  the  appeal  to  this  court  heretofore 
taken,  for  the  purpose  of  enabling  him  to 
move  tor  a  new  trial  on  tbe  ground  of  newly- 
discovered  evidence.  We  deny  this  motion 
for  tbe  reason  that  the  pendency  of  tbe  ap- 
peal Is  no  bar  to  a  motion  in  the  court  be- 
low for  a  new  triaL  We  have  hwetofore 
pointed  out  tbat  upon  an  appeal  to  this  coort 
the  record  Itself  is  not  transmitted  to  us,  but 
a  transcript  thereof,  and  the  case,  for  all 
general  purposes,  still  remains  in  tbe  court  of 
original  Jurisdiction.  People  v.  Board  of  E<d- 
ucatlon  of  City  of  New  Yoric,  141  N.  Y.  86, 
35  N.  E.  1087.  In  the  above  case  we  said: 
"In  all  matters  pertaining  to  the  appeal  Itself, 
and  to  tbe  proper  bearing  thereon,  tbis  court 
bas  Jurisdiction,  and  also  in  regard  to  all 
applications  which  by  statute  may  be  made 
to  this  court  after  the  taking  of  tbe  appeal; 
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but  as  to  all  other  HtppIIcatlobs  the  ctuse  Is 
regarded  as  still  {tending  In  the  court  of  origi- 
nal JnrisdlcUoa,  and  subh  applicatitms  sbonld 
be  made  to  that  court."  The  production  in 
the  court  below  of  the  return  to  this  court  on 
the  motion  for  a  new  trial  Is  manifestly  un- 
necessary, as  that  tootion  Is  made  on  facts 
dehors  the  record.  If  the  supreme  court,  in 
the  exercise  of  its  discretion,  grants  the  mo- 
ti<»i  for  a  new  trial,  the  legal  etTect  will  be 
the  vacating  of  the  Judgment  from  which 
the  appeal  has  been  taken  to  this  court,  and 
a.  motion  to  dismiss  the  appeal  would  then 
l)e  proper.  The  motion  should  be  dolled, 
without  cost&    All  concur.    Motion  denied. 


<M7  N.  Y.  8W) 

PEOPLE  ex  rel.  PURDX  v.  PITCH, 

Comptroller. 

(Court  of  Appeals  of  New  Jork.     Oct  29, 

1895.) 

CoMSTrrtmoxAL  Law— Title  or  Act— Chasob  or 

Street  Gbadb  —  Appointment 

of  commibsionbbs. 

1.  Laws  1896,  c.  637,  by  its  title,  prorides 
for  damages  to  property  "caused  by  changes 
of  grade  of  streets  or  avecues  made  pursuant 
to  chapter  721  of  the  Laws  of  1887,  providing 
for  a  depresoion  of  railroad  tracks  in  the  Twen- 
ty-Third and  Twenty-Fourth  wards  in  tiio  atv 
of  New  York  or  otherwise."  Held,  that  by 
the  expression  "or  otherwise"  damages  are  al- 
lowed for  changes  made  pursuant  to  anthority 
other  than  the  Laws  of  1887,  so  that  the  act 
does  not  Tiolate  Const  art  3,  {  16,  requiring 
the  subject  of  a  local  roll  to  be  expressed  in  its 
tide. 

ZLaws  1893.  c.  637,  authorizes  the  ap- 
pointmenb  of  commissioners  to  award  damages 
for  changes  in  grade  of  streets  or  avenues,  un- 
der authority  of  Laws  1887,  c.  721,  or  other 
proper  anthority.  Laws  1894,  c.  567,  amends 
the  preceding  law  by  allowing  prospective  dam- 
ages by  reason  of  such  changes.  The  certifi- 
cate issued  to  commissioners  duly  appointed 
under  the  former  act  on  their  reappointment 
under  the  latter  recited  that  they  were  appoint- 
ed pursuant  to  the  provisions  of  the  latter  act, 
and  authorized  them  to  award  damages  made 
pursuant  to  the  Laws  of  1887.  The  act  of  18U4 
enumerated  all  the  acta  under  anthority  of 
which  damages  could  be  allowed.  Held,  that 
the  appointment  of  the  commissioners  was  not 
irregular,  in  that  it  referred  only  to  damages 
for  changes  made  pursuant  to  the  act  of  lw7. 
34  N.  y.  Snpp.  388,  reversed. 

3.  Where  an  act  authorizing  the  appoint- 
ment of  commissioners  for  awarding  damages 
for  changes  in  grade  is  amended  by  a  subse- 
quent act  merely  increasing  the  amount  of 
4lamages  which  may  be  allowed,  commissioners 
duly  appointed  under  the  former  need  not  be 
reappointed  under  the  latter. 

4.  On  mandamus  to  compel  a  city  oomptrol- 
ler  to  pay  damages  awarded  by  a  commission 
for  dianges  in  grade,  objections  that  the  com- 
missioners have  included  imprcqier  items  in 
making  their  award  cannot  be  considered. 

5.  Pending  certiorari  to  review  the  pro- 
■ctedingH  of  commissioners  awarding  damages 
for  changes  of  grade,  a  mandamus  issued  to 
compel  a  dty  comptroller  to  pay  the  amounts 
awarded  should  be  stayed  until  a  final  determjn- 
ntlon  under  the  writ 

Appeal  from  supreme  court,  general  term. 
First  department 

Application,  on  the  relation  of  Rachael  Pur- 
dy,  against  Ashbel  P.  Fitch>  comptroller  of  the 


dty  of  New  York,  to  compd  defendant  to  pay 
the  amount  of  an  award  for  damages  caused 
by  changfes  in  grade.  Prom  a  reversal  by  the 
genial  term  (34  N.  T.  Supp.  388)  of  an  order 
of  the  special  term  allowing  the  writ,  the  re- 
lator appeals.     Reversed.  ■ 

Ernest  Hall,  for  appellant  David  J.  Dean, 
for  respondent 

HAIGHT,  J.  On  the  14th  day  of  Novem- 
ber, 1894,  die  commissioners  appointed  under 
chapter  537  of  the  Laws  of  1893,  as  amended 
by  chapter  667  of  the  Laws  of  1894,  made  au 
award  to  the  relator,  under  and  pursuant  to 
the  provisions  of  those  acts,  for  damages  susr 
talned  by  her  in  consequence  of  a  change  of 
the  grade  of  streets  in  front  of  premises  owned 
by  her.  The  comptroller  having  refused  to 
pay  the  award,  a  peremptory  writ  of  manda- 
mus, directing  him  to  pay  the  same,  was,  on 
the  motion  of  the  relator,  issued  by  the  special 
term.  On  appeal,  however,  the  general  term 
reversed  the  order,  and  directed  that  the  mo- 
tion of  the  relator  be  denied.  It  is  now  con- 
tended that  chapter  537  of  the  Laws  of  1893 
is  in  contravention  of  article  3,  of  section  16  of 
the  constitution,  then  in  force,  which  provides 
that  "no  private  or  local  bill  which  may  be 
Iiassed  by  the  legislature  shall  embrace  more 
than  one  subject,  and  that  shall  be  expressed  in 
the  tiUe."  The  tiUe  of  the  act  is:  "An  act 
providing  for  ascertaining  and  paying  the 
amount  of  damages  to  lands  and  buildings  suf- 
fered by  reason  of  changes  of  grade  of  streets 
or  avenues,  made  pursuant  to  chapter  721  of 
the  Laws  of  18S7,  pi'oyldhig  for  the  depression 
of  ralh-oad  tracks  iri  the  Twenty-Thhxi  and 
Twenty -Fourth  wards  In  the  city  of  New  York 
or  otiierwise." 

The  act  in  question  is,  undoubtedly,  local; 
and,  if  It  contains  more  than  one  subject,  it  is 
within  the  condemnation  of  the  constitution. 
Its  character  Is  remedial,  and  should  be  liber- 
ally construed.  People  v.  Zoll,  97  N.  X.  203. 
The  whole  question  necessarily  depends  upon 
the  meanhig  that  is  to  be  given  to  the  words 
"or  otherwise."  If  they  relate  to  the  depres- 
sion Of  the  railroad  tracks  authorized  by  chap- 
ter 721  of  the  Laws  of  1S87,  and  the  depres- 
sion of  such  tracks  is  the  subject  expressed  in 
the  title  under  consideration,  then  there  is  a 
reference  to  something  not  fully  expressed  iu 
the  title,  and  consequently  there  is  a  failure  to 
comply  with  the  provision  of  the  constitution 
referred  to.  But  such  Is  not  our  understanding 
of  the  language  used.  Changes  of  the  grades 
of  streets  and  avenues  had  been  authorized 
and  made  in  the  Twenty-Third  and  Twenty- 
Fourth  wards  of  the  city,  under  the  provisions 
of  the  Laws  of  1887  and  other  acts,  but  no 
provision  had  been  made  for  compensating  the 
owners  of  lands  abutting  upon  such  streets 
for  the  damages  they  had  sustained  under  any 
of  such  acts.  It  was  to  afford  relief  in  this 
regard  that  the  act  in  question  was  passed, 
and  the  subject  expressed  is  unquestionably 
the  payment  of  the  damages  sustained.  There 
is  a  limitation  to  the  territory  to  which  the  act 
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applies  to  the  Twenty-Third  and  Twenty- 
Fourth  wards  of  the  city.  It  also  llmita  the 
damages  to  those  sustained  by  reason  of  the 
changes  of  grades  of  streets  and  avenues.  It 
particularly  specifies  the  changes  of  grades 
authorized  by  the  law  of  1887,  but  does  not 
limit  the  awarding  of  damages  to  the  changes 
authorized  by  that  act,  but  Includes  changes 
"otherwise"  made  pursuant  to  authority.  This, 
it  appears  to  us,  is  the  fair  reading  and  the 
reasonable  interpretation  of  the  language  used; 
and,  If  we  are  correct  In  this  view.  It  follows 
that  but  one  subject  is  mentioned,  and  that  Is 
expressed  in  the  title. 

Tlie  general  term  appears  to  have  reached 
the  conclusion  that  there  was  an  hregularity 
In  the  api>ointment  of  the  commissioners  which 
affected  the  award  made  by  them,  and  the  le- 
versal  of  the  order  of  the  special  term  appears 
to  have  been  made  for  this  reason.  No  criti- 
cism is  made  as  to  the  appointment  of  the  com- 
missioners, made  pursuant  to  the  act  of  1803. 
After  the  passage  of  the  amendatory  act  of 
1894,  the  mayor  reappointed  the  same  commis- 
sioners. The  amendatory  act  enumerated  a 
number  of  other  acts,  together  with  that  of 
1887,  under  which  dianges  of  grades  of  streets 
had  been  and  were  to  be  made,  all  of  which 
were  to  be  considered  by  the  commissioners  in 
estimating  the  damages  that  should  be  award- 
ed to  claimants.  The  appointment  of  commis- 
sioners made  in  1893  was  made  pursuant  to 
chapter  537  of  the  Laws  of  that  year,  and  re- 
quired them  to  ascertain  the  damages  that 
had  been  sustained  by  reason  of  the  changes 
of  grades  of  streets  made  pursuant  to  the  act 
of  1887,  "or  otherwise  as  provided  by  said 
act,"  meaning  the  act  of  1893.  It  will  thus  be 
seen  that  the  damages  that  were  to  be  award- 
ed were  not  limited  to  the  changes  of  grades 
made  pursuant  to  the  law  of  1887  alone,  but 
they  were  also  authorized  to  award  damages 
for  the  changes  of  grades  that  had  been  "oth- 
erwise" authorized.  In  reappointing  the  com- 
missioners under  the  amendatory  act  of  1884, 
the  concluding  phrase  Is  omitted.  The  certlfl- 
cate  is  as  follows:  "Olty  of  New  York.  Of- 
fice of  the  Mayor.  Enow  all  men  by  these 
presents,  that,  under  the  provisions  of  chapter 
5C7  of  the  Laws  of  1894,  amending  chapter  537 
of  the  Laws  of  1893,  I  do  hereby  appoint  Dan- 
iel Lord,  James  M.  Vamum,  and  Daniel  P. 
Hays  as  commissioners  to  ascertain  and  pay 
the  amount  of  damages  to  lands  and  buildings 
suffered  by  recent  changes  of  grade  of  streets 
and  avenues,  made  pursuant  to  chapter  721  of 
the  Laws  of  1887."  The  defect  referred  to  by 
the  general  term  is  In  referring  to  tlie  Laws  of 
1887  alone,  and  not  including  other  acts  under 
which  clianges  of  the  grades  of  streets  had 
been  made.  But  these  acts  are  enumerated  in 
the  act  of  1894,  and  the  commissioners  by  that 
act  were  authorized  to  award  the  damages  by 
reason  of  the  changes  made  under  the  acts  so 
enumerated.  ^n>ey  were  appointed  pursuant 
to  the  provisions  of  the  latter  act  They  quali- 
fied under  that  act,  and  it  appears  to  ns  that 
the  certificate  la  broad  enough  to  empower 


tbem  to  make  the  awards  contemplated  by  Ha 
provisions.  But  the  reappointment  of  the 
commissioners  was  nnneceasaty.  Tbeir  ap- 
I>olntment  in  1893  was  r^nilar  and  valid.  The 
certificate  of  appointment  gave  than  full  power 
to  award  the  damages  sustained.  The  appoint- 
ment was  made  pursuant  to  the  second  sectfam 
of  the  act  That  section  was  amended  by  the 
act  of  1894  by  the  addition  of  but  three  words, 
and  those  words  have  reference  only  to  the 
awarding  of  damages  to  be  sustained  in  tiie 
future.  The  provisions  authorlzhig  the  ap- 
pointment of  conunisslonerB,  their  qualifica- 
tions, etc.,  remained  unchanged.  Their  duties 
were  enlarged,  and  this  was  all  that  was  con- 
templated. 

It  is  contended  that  the  commissioners  have 
Improperly  included  in  their  awards  items  of 
damage  which  were  unauthorized;  that  they 
have  induded  prospective  damages  unda 
chapter  339  of  the  Laws  of  1892;  and  that 
such  was  unauthorized.  But  we  do  not  feel 
called  upon  to  consider  these  questions  uiwn 
proceedings  for  a  mandamus.  If  ttie  commis- 
sioners liave  included  improper  items,  or  have 
ad(vted  a  wrong  basis  in  estimattog  damage^ 
tiiey  may  be  corrected  uxKm  review  in  proceed- 
ings for  that  purpose. 

A  writ  of  certiorari  was  Issued  to  review  the 
proceedings  had  before  the  commissioners. 
The  order  issuing  such  writ  has  been  affirmed 
in  this  court  The  order  of  the  general  term 
should  therefore  be  reversed,  and  that  of  the 
special  term  awarding  a  mandamus  affirmed, 
with  costs;  but  the  issuance  of  the  mandamns 
should  be  stayed  untn  the  final  determlnatian 
of  the  proceedings  nnder  the  writ  of  certiorari. 
All  concur.    Ordered  accordingly. 


(147  N.  T.  m) 
HAIGHT  et  al.  t.  LITTLBFIELD  et  aL 

(Ooort  of  Appeals  of  New  Tork.     Oct  29, 
1896.) 

Dbdioation— HioawAT— Easbmbrt  Appubtbnart 
—  Obstbdotioit. 
Where  defendants,  owning  lands  on  all 
sides  of  a  strip  of  land  dedicated  in  the  deeds 
to  them,  and  in  maps  referred  to  in  the  deeds, 
as  a  street,  thoagh  not  accepted  as  snch  by  the 
pablic,  conveyed  a  lot  abatting  on  the  strip  with 
reference  to  the  strip  as  a  bonndary,  referrini; 
to  it  as  P.  street  the  grantee  secnrod  an  ease- 
ment in  the  atrip,  the  obstruction  of  whi(^  hr 
his  grantors  he  was  entitled  to  have  enjoined, 
though  at  the  time  of  theconveyance  defendants 
were  using  the  strip  in  a  manner  inconsistent 
witli  the  existence  of  the  right  of  way,  with  the 
grantee's  knowledge. 

Appeal  from  supreme  court  general  term. 
Third  dei)artment 

Action  by  Samuel  J.  Halght  and  others 
against  Dennis  G.  Llttl^eld  and  others  to 
enjoin  the  obstruction  of  a  right  of  way. 
From  a  Judgment  of  the  general  term  (24  N. 
Y.  Supp.  1097)  affirming  a  Judgment  for 
phiintifls,  defendants  appeal.   Affirmed. 

Wortblngton  Frothlngham,  for  appellanta. 
Isaac  LawBon,  for  respondents. 
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O'BRIEN,  J.  The  purpose  of  tbis  action 
was  to  protect,  throngh  tbe  Judgment  and 
decree  of  a  conrt  of  equity,  a  rigbt  of  way 
wblch  tbe  plaintiffs  claim  as  appurtenant  to 
their  land,  and  to  prevent  Its  unlawful  o1>- 
structlon  by  tbe  defendants.  Tbe  facts  which 
lie  at  the  basis  of  tbe  controversy  iiave  been 
alleged  In  tbe  complaint,  and  found  by  the 
i«feree  in  great  detail  and  with  mbiute  re- 
gard to  every  conveyance  in  tbe  chain  of  title 
of  both  parties.  The  questions  involved  In 
this  apx>eal  can  be  sufficiently  presented  by  a 
brief  reference  to  some  of  tba  main  or  gen- 
eral facts  alleged  and  found.  On  the  23d  of 
November,  1868,  tbe  defendant  Dennis  O. 
Liittlefleld  became  the  owner,  by  grant  from, 
tbe  executors  of  Steplien  Van  Renssdaer,  of 
a  parcel  of  land  in  tbe  city  of  Albany,  wliicb 
was  bounded  on  tbe  south  by  ttie  north  Une 
of  a  street  to  be  at  least  50  feet  wide.  In 
tbe  body  of  the  ccmyeyance  was  a  map  of 
tbe  parcel,  sbowing  tbe  boundary  lines  and 
the  street  on  tlie  sontb  side.  On  August  1, 
1870,  tbe  same  grantors  conveyed  to  tbe  same 
grantee  two  other  parcels  of  land,  both  (tf 
which  were  bounded  on  a  street  50  feet  wide. 
One  of  tbe  parcels  was  bounded  on  tbe  south 
by  tbe  north  line  of  this  street,  and  tbe  other 
on  tbe  north  by  tbe  south  line  of  the  street 
This  conveyance  also  contained  a  map  whicb 
was  referred  to  in  tbe  descriptions,  and  which 
showed  tbe  boimdary  lines  of  the  parcels 
granted,  and  between  the  two  parcels  a  street 
50  feet  wide  was  plainly  d^neated.  Tlie 
defendant  Llttlefleld,  under  these  grants,  be- 
came the  owner  of  all  tbe  lands  on  both 
sides  of  the  street  referred  to,  as  it  was  a  cul 
de  sac  alwut  350  feet  In  length,  extending 
from  North  Pearl  street  to  the  railroad  whicb 
dosed  it  at  cme  end.  This  way  had  never 
been  accepted  by  tbe  public  authorities  as  a 
public  street,  and  was  not  used  as  such,  but 
simply  as  a  means  of  Ingress  and  egress  to 
and  from  the  lands  along  its  boundaries.  In 
the  deed  last  referred  to,  however,  there  was 
a  clause  inserted  to  tbe  effect  that  both  par- 
ties to  the  grant  dedicated  this  strip  of  land 
forever  to  the  public  ob  a  public  street,  con- 
templating Its  extension  in  tbe  future  be- 
yond tbe  railroad  where  it  then  terminated. 
All  the  defendants  have  some  title  or  inter- 
est in  the  lands  described  in  the  deeds  re- 
ferred to,  which  right  lias  beea  derived  scdely 
through  mesne  conveyances  from  Littl^eld, 
in  which  the  lands  were  bounded  and  de- 
scribed substantially  in  tbe  same  language  as 
in  the  conveyances  to  him.  In  all  of  them 
the  existence  of  the  street  was  recognized, 
and  in  none  of  them  was  it  expressly  restrict- 
ed or  any  language  used  indicating  an  intent 
to  extinguish  it  in  whole  or  in  part  On 
June  15,  1885,  LIttlefleld  also  conveyed  to  tbe 
plaintiffs  a  parcel  of  tbis  land  on  the  sontb 
side  of  the  street,  which  Is  now  used  by 
them  for  manufacturing  purposes.  It  was 
bounded  on  the  south  line  of  this  street 
which  in  the  conveyance  is  called  "Pleasant 
Street,"  and  further  described  as  a  portion  of 


the  premises  conveyed  to  LIttlefleld  by  tbe 
deed  of  August  1,  1870,  by  tlie  executors  of 
Van  Kensselaer.  This  conveyance  and  the 
others  referred  to,  with  the  maps,  bounding 
the  premises  upon  a  street  secured  to  the 
plaintiffs  an  easement  or  right  of  way  in  the 
atrip  of  land  so  delineated,  described,  and  rec- 
ognized. Whether  it  was  then  a  public  street 
or  not  tbis  easement  or  right  of  way  was 
attached  as  an  appurtenance  to  the  land  con- 
veyed, and  part  of  the  thing  granted;  and 
thereupon  tbe  plaintiffs  acquired  the  right  to 
insist  at  all  times  that  the  way  be  kept 
open  and  unobstructed  for  the  benefit  of  their 
premises,  and  as  a  means  of  access  to  and 
from  the  same.  It  is  a  property  right,  tbe 
destruction  or  invasion  of  which  constitutes 
a  ground  of  relief  In  equity.  Irrespective  of 
the  rights  of  the  public  in  a  public  street, 
the  owners  of  lots  bounded  upon  a  street 
have,  under  the  circumstances  disclosed,  a 
right  of  way  as  between  themselves  and  their 
grantor.  People  v.  Underbill,  144  N.  T.  316, 
39  N.  H.  333;  HwineBsy  v.  Murdock,  137  N. 
Y.  817,  88  N.  E.  330;  Lord  v.  Atkins,  188  N. 
T.  184,  33  N.  B.  1035:  Cunningham  v.  Fit*- 
gerald,  138  N.  Y.  166,  33  N.  B.  840.  The  ref- 
eree has  found  that  subsequent  to  the  grant 
to  the  plaintiffs,  the  defendants  obstructed 
tbe  street  or  way  by  the  digging  of  a  ditch 
across  it  and  by  inclosing  some  portion  of 
it  with  fences  for  their  own  exclusive  use. 
This  was  an  Invasion  of  the  plaintiffs'  rights, 
which  equity  could  properly  hiterpose  to  pre- 
vent or  to  remedy.  Some  of  the  findings  of 
the  referee,  made  at  the  request  of  the  de- 
fendants' counsel.  Indicate  that  some  of  the 
fences  by  means  of  which  the  defendants 
bad  Inclosed  some  portion  of  the  street,  and 
appropriated  it  to  their  own  use,  were  in  ex- 
istence and  upon  tbe  premises  at  tbe  time  of 
tbe  plaintiffs'  grant  and  to  their  knowledge. 
Tbe  mere  fact  that  the  defendants  bad  ob- 
structed the  street  to  some  extent  before 
conveying  to  the  plaintiffs,  and  that  the 
plaintiffs,  at  the  time  of  this  grant  knew  of 
the  existence  of  such  obstructions,  or  could 
have  known,  we  do  not  regard  as  material. 
The  plaintiffs'  rights  depend  upon  the  con- 
struction of  their  deed,  and.  If  that  instru- 
ment secured  to  them  an  unobstructed  right 
of  way,  they  are  not  estopped  from  Insisting 
upon  such  right  by  reason  of  the  fact  that 
tbe  defendants  were,  at  the  time  of  tbe  con- 
veyance, using  some  part  of  tbe  premises  in 
a  manner  even  inconsistent  with  tbe  exist- 
ence of  the  right  of  way  now  claimed.  It 
most  bb  remembered  ttiat  tbe  defendants 
then  owned  the  land  on  both  sides  of  the 
street,  and-  could  have  extinguished  tbe  ease- 
ment entirely,  unless  there  had  been  a  dedi- 
cation of  it  to  the  public,— a  question  not 
now  intportant  to  solve.  In  this  condition  of 
things,  the  defendants  conveyed  to  the  plain- 
tiffs, recognizing  the  street  as  the  boundary 
and  without  any  restrictions  or  qualificAtions 
in  the  grant  upon  the  manner  or  extent  of 
Its  use  by  the  grantees.    It  t»  not  claimed 
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bj'Way  of  (lefense  that  the  deed  does  not  In 
every  req;>ect  express  the  Intention  of  the 
parties,  or  that  there  was  any  Intention  on 
tlie  part  of  grantors  or  grantees  to  limit  its 
effect  by  reason  of  physical  appearances 
which  the  defendants  had  created  t>efore  the 
conveyance  In  the  use  of  tlie  premises.  If 
the  case  presented  such  an  issue,  the  presence 
of  the  fences  on  the  ground  at  the  time  of 
the  conveyance  to  the  plaintiffs  might  possi- 
bly be  material,  as  the  questicm  would  then 
be  whether  the  deed  did  not  convey  more 
than  was  intended.  Taylor  v.  Helper,  62  N. 
y.  649.  But  in  view  of  the  fact  that  the  de- 
fendants had,  prior  to  the  grant  to  the  plain- 
tiffs, used,  possessed,  and  owned  the  whole 
of  the  premises.  Including  the  street,  there 
was  nothing  in  the  appearance  of  things  up- 
on the  premises  at  all  inconalstait  with  the 
terms  of  the  deed  granting  a  right  of  way 
over  the  street,  as  described  in  the  several 
conveyances.  The  plaintiffs  have  therefore, 
under  these  circumstances,  the  right  to  in- 
sist that  their  rights  in  the  street  shall  be 
governed  by  the  deed,  and  not  by  the  actual 
physical  appearances  when  it  was  made.  It 
is  the  defendants'  grant,  and  no  equitable 
ground  Is  presented  for  limiting  its  scope  ae 
constructica  by  reason  of  the  fact  that  the 
defendants  had  at  the  time  put  some  part  of 
the  obstruction  complained  of  in  the  street, 
so  long  as  they  iiave  not  acquired  the  right 
to  continue  it  by  user  or  adverse  possession. 
One  who  acquires  title  by  deed  to  an  ease- 
mmt  appurtenant  to  land  has  the  same  right 
of  property  therein  as  he  baa  to  the  land. 
Ue  may  Insist  upon  its  use  whenever  occa- 
sion requires,  and  it  is  ordinarily  no  answer 
to  his  claim  to  urge  that  his  rights  under  the 
deed  are  more  extendve  than  tie  had  any 
reason  to  expect  from  the  situation  »Triating 
at  the  time  it  was  made.  The  right  con- 
veyed can  be  defeated  only  by  showing  that 
it  has  been  waived  or  lost  in  some  of  the 
ways  recognized  by  law.  Welsh  v.  Taylor, 
134  N.  Y.  400,  31  N.  E.  896.  That  has  not 
been  done  in  this  case.  There  is  evidence  to 
sustain  all  the  flndtngs  of  the  referee,  and 
these  findings  warrant  the  Judgment  given. 
We  think  there  was  no  error  in  the  disposi- 
tion of  the  case  in  the  courts  below,  and  that 
the  judgment  should  be  affirmed,  with  costs. 
All  concur.    Judgment  affirmed. 


(147  N.  Y.  381) 

WRIGHT  V.  MILLER  et  aL 
(Court  «f  Appeals  of  New  Yorlc.  Oct  29, 1895.) 
Raa  Jddioata. 
Where  the  judgment  roll  in  a  former  ac- 
tion between  the  same  parties  did  not  show 
that  a  counterclaim  for  advances  was  not  liti- 

fated  therein,  but,  on  the  contrary,  a  proposed 
nding  covering  aaid  counterclaim  was  sab- 
mitted,  but  the  referee  reftued  to  find  as  re- 
quested, said  action  is  a  bar  to  a  subsequent 
action  on  said  claim,  thongh  a  witness  for  plain- 
tiff in  the  latter  action  testified  that  he  nnder- 
stood  tliat  the  referee  in  the  former  action  did 
not  act  on  it,  becauae  he  did  not  coosider  it 


within  his  Jarisdiction.  but  plaintiff,  as  a  wit- 
ness, did  not  show  that  the  claim  was  not  then 
disposed  of  on  iU  merits.  22  N.  T.  Sopp.  24, 
aflirmed. 

Appeal  from  supreme  court,  general  term. 
Second  deiwrtment. 

Action  by  Benjamin  Wright  against  David 
Miller  and  others.  Prom  an  order  and  judg- 
ment of  the  general  term  (22  N.  Y.  Supp.  24) 
affirming  a  judgment  dismissing  the  complaint 
upon  the  merits,  plaintiff  appeals.    Affirmed. 

L  H.  Maynard,  for  awellant.  Samuel  Heel- 
er, for  respondents. 

BABTLBTT,  J.  This  is  a  suit  in  equity  to 
.recover  moneys  alleged  to  have  been  loaned 
and  advanced  by  plaintiff  to  one  Charles  £. 
Miller,  since  deceased;  also  moneys  advanced 
for  his  funeral  expenses,  and  to  have  certain 
InstnunentB  referred  to  in  the  complaint  ad- 
judged to  be  assignments  by  the  lieirs  and 
next  of  kin  of  MiUer  to  plahitiff  of  aU  their 
several  rights  and  interests  in  the  proceeds  of 
sale  in  a  certain  partition  suit  to  the  extent 
of  plaintiff's  claim.  Haniuih  E.  MlUer,  the 
grandmothtf  of  the  plaintiff,  Benjeunin  Wright. 
was  the  benefidaiy  under  a  trust  created  in 
her  favor  in  1806.  In  1861  the  plaintiff  be- 
came trustee  thereunder,  and  so  continued  un- 
til the  death  of  his  grandmother,  in  1871.  The 
persons  entitled  to  the  trust  property  after  the 
death  of  Hannah  B.  Miller  were  her  three 
children,  viz.  Blizal)eth  Ann  Wright,  the  moth- 
er of  the  plaintiff,  Ezra  Miller,  and  Charles  E. 
Miller.  The  plaintiff  claims  that  be  loaned 
end  advanced  to  Charles  E.  Miller,  between 
October  17,  1872,  and  September  9,  1884,  the 
date  of  Charles  B.  Miiler'e  death,  the  sum  of 
$1,405  in  small  amounts  of  from  $20  to  $30, 
and  took  hia  notes  therefor.  He  also  alleges 
that  he  advanced  to  one  David  Miller,  after 
the  death  of  Charles,  $50,  to  pay  funeral  and 
other  post  mortem  exijcnses  of  the  latter.  In 
1876,  Charles  conveyed  his  interest  In  tlie  trust 
property  to  David  MiUer,  his  son,  in  trust,  and 
the  latter  began  an  action  for  the  partition  of 
the  property  and  for  an  accoimtlng  by  the 
plaintiff  in  this  action  as  trustee  of  the  estate 
of  Hannah  B.  Miller.  This  action  was  pend- 
ing at  the  time  of  Charles  E.  Miller's  death  in 
1884.  The  partition  suit  was  revived  and  con- 
tinued against  the  heirs  of  Charles,  and  against 
tbe  plaintiff  in  this  action  as  trustee  of  the 
estate  of  Hannah  E.  Miller  and  individually, 
and  resulted  in  judgment  and  sale  of  the  prop- 
erty, and  the  proceeds  have  been  brought  into 
court,  and  one-tliird  thereof  belongs  to  tiie  de- 
fendants in  this  actiiHi  as  the  heirs  at  law  of 
Charles  E.  Miller,  deceased.  The  defendants 
in  this  action  deny  most  of  the  allegations  of 
the  complaint,  and  aver  that  the  amounts  so 
paid  to  Charles  by  phiintiff  are  in  no  way  se- 
cured as  an  express  diarge  upon  tlie  real  es- 
tate of  Charles,  or  tbe  proceeds  of  sale,  and 
ask  to  have  the  moneys  distributed,  lliey 
also  plead,  among  other  things,  that  in  tbe  par- 
tition action  of  Miller  v.  Wright  the  plaintiff, 
aa  defendant  tberein,  and  as  trustee  of  Han- 
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nah  E.  Miller's  estate,  set  up  tbe  datm  now 
sued  npon  by  way  of  counterclaim  in  bis  an- 
swer, and  songht  to  charge  tbe  alleged  adran- 
<!e8  on  tbe  sbare  of  Obarles  B.  Miller,  and  tbat 
tbe  counterclaim  was  disallowed  on  trial  be- 
fore a  referee.  On  the  trial  of  this  case  tbe 
judgment  roll  in  Miller  v.  Wright  was  read 
in  evidence,  and  tbe  plaintiff  endeavored  to 
show  by  the  testimony  of  one  of  tbe  attorneys 
in  tbe  action  that  there  was  no  adjudication 
upon  tbe  merits  against  him  on  his  counter- 
-claim,  but  tbat  the  referee  held  he  had  no  juris- 
diction. This  evidence  was  introduced  for  tbe 
very  obvious  reason  tbat  the  judgment  roll  up- 
on its  face  contains  nothing  to  indicate  tbat 
tbe  claim  of  Benjamin  Wright  was  not  dis- 
posed of  on  tbe  merits.  On  tbe  contrary,  it 
appears  tbat  Benjamin  Wright  submitted  to 
tbe  court  a  proposed  finding  of  fact  and  conclu- 
sion of  law  covering  bis  claim,  and  tbe  referee 
refused  to  find  as  requested.  On  its  face  tbe 
judgment  roll  is  clearly  a  bar  to  this  action, 
and  we  must  so  bold,  unless  tbe  evidence  of 
the  attorney  overcomes  tbe  force  of  this  docu- 
mentary proof.  This  witness,  on  bis  direct 
examination,  merely  stated,  as  to  tbe  ground 
tbe  referee  took  in  reference  to  Benjamin 
Wright's  claim,  that  be  understood  it  to  be 
tbat  tbe  referee  did  not  consider  it  within  his 
Jurisdiction  to  pass  upon  it,  but  added,  "I  am 
not  stating  what  tbe  referee  said,  but  only  my 
inference  from  it"  On  bis  cross-examination 
tbe  witness  was  asked  this  question:  "Q.  Mr. 
Taylor,  before  the  referee,  proof  of  Benjamin 
Wright's  claim  was  presented?  A.  Xes,  sir; 
and  I  understood  the  referee  to  bold  tbat  it 
could  not  be  made  a  lien  against  the  estate." 
This  last  answer  might  very  well  be  claimed 
as  tending  to  show  an  adjudication  on  the  mer- 
its, but,  without  so  treating  it,  we  are  of  opin- 
ion that  there  is  nothing  in  this  evidence  tbat 
would  justify  a  finding  tbat  tbe  referee  held 
be  bad  no  jurisdiction  to  try  and  determine 
tbe  issues  nUsed  by  tbe  counterclaim.  The 
plabitlft  was  sworn  as  a  witness  on  his  own 
behalf,  and,  with  full  Icnowledge  tbat  tbe  judg- 
ment In  Miller  v.  Wright  was  pleaded  as  a 
bar  to  bis  claim,  made  no  explanation  as  to 
the  manna:  in  which  bis  counterclaim  was  dis- 
posed of  in  tbat  case.  If  tbe  plaintifC  suffers 
injustice  by  tbe  disposition  we  are  compelled 
to  make  of  this  case,  it  Is  due  to  tbe  fact  tbat 
on  tbe  trial  of  ibis  action  there  was  an  utter 
failure  to  establish  the  contention  now  made 
in  bis  behalf  that  be  has  never  had  bis  day  In 
court  While  it  is  true  that  tbe  counterclaim 
set  up  in  Miller  r.  Wrigbt  was  for  advances 
made  by  Benjamin  Wrigbt  as  trustee,  and  tbe 
claim  now  sought  to  be  established  is  tbat  of 
Benjamin  Wright  individually,  yet  it  is  undis- 
puted tbat  both  of  these  causes  of  action  em- 
brace the  same  transaction,  to  wit,  the  alleged 
advance  of  a  certain  sum  of  money.  We  do 
not  pass  upon  the  legal  status  of  Benjamin 
Wright  as  an  individual  defendant  In  tbe  suit 
of  Miller  V.  Wright  but  rest  our  decision  sole- 
ly upon  the  grotmd  tbat  the  proceedings  and 
judgment  therein  are  a  bar  to  this  action.    In 


Miner  r.  Wright  the  plahitiff  herein  elected  to 
assume  tbe  position  that  tbe  advances  in  ques- 
tion were  made  by  him  as  trustee,  and,  as  this 
record  is  made  up,  it  appears  be  was  defeated 
on  tbe  merits.  The  judgment  should  be  af- 
firmed, with  cost&  All  concur.  Judgment  af- 
firmed. 


(14T  N.  Y.  334) 

In  re  FITCH,  Comptroller. 

(Court  of  Appeals  of  New  York.     Oct  29. 

1»8S.) 

CSBTtOBARI— WbES  Lu8. 

Laws  1893,  c.  637,  as  amended  bv  Laws 
1894,  V.  687,  authoriEea  the  mayor  of  New 
York  City  to  appoint  commissioners,  who  "shall 
have  exdnsive  Jnrisdtction  fao  estimate  the  loss 
and  damage  whidi  each  owner  of  land"  shall 
sostain  by  reason  of  the  depression  of  certain 
railroad  tracks,  which  damage  the  city  is  direct- 
ed to  pay.  Held,  that  nnder  Code  Civ.  Froc.  S 
2120,  subd.  2,  providing  that  certiorari  may 
issue  to  review  the  determination  of  a  body  or 
officer  where  the  writ  may  be  issned  at  common 
law  by  a  court  of  general  jurisdiction,  and  the 
right  to  a  writ  or  the  power  of  the  court  to  Is- 
sue it  is  not  expressly  taken  away  by  statute, 
certiorari  lies  to  review  the  proceedings  of  the 
commissioners  In  maldng  an  award. 

Appeal  from  supreme  court,  general  term. 
First  department 

Certiorari  by  Asbl>el  P.  Fitch,  comptroller, 
against  Daniel  Lord  and  others,  commission- 
ers, and  Rachel  Purdy,  claimant  From  an 
order  of  the  general  term  (32  N.  Y.  Snpp. 
1142)  affirming  an  order  denying  clabnant's 
motion  to  quash  tbe  writ,  claimant  appeals. 
Affirmed. 

Ernest  Hall,  for  appellant   David  J.  Dean, 

for  respondents. 

HAIOHT,  J.  Under  chapter  721  of  the 
Laws  of  1887  tbe  department  of  pubUc 
works  in  tbe  dty  of  New  York  was  author- 
ized to  enter  into  an  agreement  with  tbe 
New  York  &  Harlem  Railroad  Company  for 
the  depression  of  the  tracks  and  for  tbe 
changing  of  the  grades  of  the  railroad  in  tbe 
Twenty-Third  and  Twenty-Fourth  wards  of 
tbe  city,  and  for  tbe  carrying  of  the  streets 
crossing  such  raiboad  over  and  tmder  the 
same,  etc.  Pursuant  to  the  provisions  of 
this  act  an  agreement  was  entered  into  and 
tbe  tracks  of  tbe  company  were  depressed 
and  the  grades  changed  in  accordance  there- 
with. Under  chapter  537  of  tbe  Laws  ot 
1893.  as  amended  by  chapter  567  of  tbe  Laws 
of  1894,  tbe  mayor  of  tbe  city  of  New  York 
was  authorized  and  directed  to  appoint  three 
discreet  disinterested  persons  as  commission- 
ers, who  "shall  have  exclusive  jurisdiction  to 
estimate  tbe  loss  and  damage  which  each 
owner  of  land  or  land  and  building  fronting 
on  any  such  street  or  aventie  has  sustained 
or  will  sustain  by  reason  ot  such  change," 
etc.,  which  damage  the  city  was  directed  to 
pay  to  such  owner.  Pursuant  to  this  provi- 
sion tbe  appellant  presented  a  claim,  upon 
which  tbe  commissioners  appointed  by  tbe 
mayor  have  made  an-  award  In  her  favor,  for 
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the  snm  of  $2,575.  It  was  to  review  the  pro- 
ceedlnga  of  the  commissioners  upon  which 
this  award  was  made  that  the  writ  In  ques- 
tion was  Issued.  The  motion  to  quash  was 
made  upon  the  ground  that  the  court  had  no 
power  to  review  such  award,  for  the  reason 
that  by  the  terms  of  the  act  the  commission- 
ers were  given  "exclusive  Jurisdiction  to  esti- 
mate the  loss  and  damage."  The  question 
presented  must  be  determined  from  the  pro- 
visions of  the  act  What  Is  the  fah:  and 
reasonable  construction  that  should  be  given 
to  them?  Undoubtedly  the  commissioners 
are  given  exclusive  Jurisdiction  to  estimate 
the  loss,  but  they  are  required  to  make  their 
estimates  upon  legal  and  authorized  evidence, 
to  Include  only  such  element  of  damage  as 
la  authorized,  and  to  adopt  a  proper  rule  or 
basis  In  estimating  the  damage.  Their  de- 
termination Is  not,  by  the  langaage  of  the 
act,  made  final  and  conclusive.  They  are 
only  given  the  exclusive  power  to  estimate. 
It  appears  to  ns,  therefore,  that  their  pro- 
ceedings are  subject  to  review  in  the  par- 
tlcnlars  indicated. 

The  case  of  People  v.  Betts,  S5  N.  Y.  600, 
we  do  not  regard  as  in  conflict  with  the  views 
above  expressed.  That  case  was  a  proceed- 
ing to  assess  the  damages  of  the  owner  for 
lands  taken  for  railroad  purposes  under  the 
right  of  eminent  domain.  The  statute  in  that 
case  authorized  one  review  of  the  determlna^ 
tlon  of  the  commissioners,  and  then  provid- 
ed that  "the  second  report  shall  be  final  and 
condusive  on  all  the  parties  interested."  In 
that  case  it  was  held  that  the  writ  of  cer- 
tiorari would  not  lie  to  review  the  second  ap- 
praisal. But  it  will  be  observed  that  the  lan- 
guage of  that  statute  is  very  different  from 
that  which  we  now  have  under  considera- 
tion. Exclusive  Jurisdiction  to  estimate  does 
not  necessarily  mean  sole  power  to  determine 
the  rule  or  elements  of  damage,  or  the  com- 
petency of  evidence  by  which  such  damage 
shall  be  ascertained.  Neither  do  those  words 
necessarily  mean  that  the  estimate  shall  be 
final  and  conclusive  upon  the  parties  with- 
out an  opportunity  to  review;  and,  in  the 
absence  of  any  provision  indicating  an  intent 
that  they  were  intended  to  be  so  understood, 
we  think  they  ought  not  to  be  construed  as 
shutting  off  forever  any  right  of  review. 
Section  2120  of  the  Code  of  Civil  Procedure 
provides  that:  "The  writ  of  certiorari  regu- 
lated in  this  article,  except  the  writ  specified 
in  section  2124  of  this  act,  's  issued  to  review 
the  determination  of  a  body  or  ofi9lcer.  It 
can  be  Issued  in  one  of  the  following  cases 
only:  1.  Where  the  right  to  the  writ  is  ex- 
pressly conferred,  or  the  issue  thereof  is  ex- 
pressly authorized  by  a  statute.  2.  Where 
the  writ  may  be  Issued  at  common  law,  by  a 
court  of  general  Jurisdiction,  and  the  right 
to  the  writ,  or  the  power  of  the  court  to  is- 
sue It,  is  not  expressly  taken  away  by  stat- 
ute." The  commissioners  appointed  by  the 
mayor  are  officers,  and  they  act  as  a  body. 
At  common  law  the  writ  would  issue  to  re- 


view their  action.  There  is  nothing  In  the 
statute  under  consideration  expressly  taking 
away  the  writ  It  was,  therefore,  properly 
Issued  under  the  second  subdivision  of  this 
section  of  the  Code.  It  is  urged  on  behalf  of 
the  appellant  that  the  clause  of  the  statute 
referred  to,  giving  the  commissioners  exdlu- 
sive  Jurisdiction  to  estimate,  Is  an  expression 
of  the  statute  taking  away  the  writ;  but  for 
the  reasons  stated  we  do  not  so  construe  it 
The  order  appealed  from  should  be  affirmed, 
with  costs,  and  the  proceedings  remitted  to 
the  special  term  to  proceed  thereon. .  All  con- 
cur.   OrdeiSed  acoordiac^. 


(147  N.  y.  280) 

PEOPLE  ex  rel.  BARNES  et  al.  t.  COURT 

OF  SESSIONS  OP  ALBANY  COUNTY. 

tConrt  of  Appeals  of  New  York.  Oct  29,  1805.) 

Cbiminal  Contempt  —  Sdfficienct  o*  Handatb 

— Appbaranch. 

1.  Code  Glv.  Proc.  §  11,  provides  that  when 
a  person  is  committed  for  a  criminal  contempt 
the  particular  drcumstancea  of  his  offense  mnst 
be  set  forth  in  the  mandate  of  sommitment.. 
Heldg  that  a  mandate  convicting  relators  of 
criminal  contempt,  and  imposing  punisliment, 
was  insufficient,  as  it  did  not  apprise  relators 
wherein  they  were  guilty  of  contempt 

2,  Where  parties,  in  response  to  an  order 
to  eliow  cause  why  they  should  not  be  pun- 
ished for  contempt,  appeared  and  answered, 
they  thereby  waived  any  defects  in  the  affidavit 
upon  which  the  order  was  issued.  31  N.  Y. 
Supp.  373,  affirmed. 

Appeal  from  supreme  court,  general  term. 
Third  department 

Certiorari  by  William  Barnes  and  others  to 
review  the  determination  of  the  court  of  ses- 
sions of  Albany  county  in  holding  the  relat- 
ors guilty  of  criminal  contempt  From  an 
order  of  the  general  term  (31  N.  Y.  Supp. 
373)  affirming  a  Judgment  of  the  court  of  ses- 
sions dismissing  the  writ,  relators  appeal. 
Reversed. 

Matthew  Hale^  for  appellants.  James  W. 
Eaton,  for  respondent 

HAIGHT,  J.  It  Is  charged  that  on  the 
morning  of  April  12,  1894,  the  relators,  as  the 
editors  and  publishers  of  the  Albany  Morn- 
ing Express,  published  in  that  paper  two  arti- 
cles, one  la  the  editorial  column,  entitled 
"The  Disgrace  of  Clute,"  and  the  other  in  the 
news  column,  entitled  "His  Action  Needs  Ex- 
planation." That  these  articles  reflected  se- 
riously upon  the  motives  and  action  of  the 
Judge  presiding  at  the  court  of  sessions;  and 
that  they  amounted  to  a  criminal  contempt. 
The  editorial  proceeds  as  follows:  "County 
Judge  Jacob  H.  Clute  added  to  his  unsavory 
notoriety  yesterday  by  assigning  Arthur  Lu 
Andrews  and  Henry  A.  Peckham  to  defend 
men  who  were  arrested  on  election  day  char- 
ged with  attonpting  to  vote  illegally.  Messrs. 
Andrews  and  Peckham  have  been  prominent 
among  the  lawyers  whose  services  have  been 
given  freely,  and  without  charge,  to  prosecut- 
ing violators  of  the  election  laws.     Of  this 
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(act  Jacob  H.  ClBte,  of  course,  vaa  fully 
aware,  not  only  because  their  activity  in  the 
Interest  of  honest  elections  has  been  a  matter 
of  current  news,  but  also  because  they  have 
appeared  before  Judge  Clute's  own  tribunal 
In  the  performance  of  their  duty.  In  the 
light  of  these  facts,  the  low-down  dbaracter 
of  the  Judicial  trick  to  which  Jacob  H.  Clnte 
descended  may  be  realized.  He  availed  him- 
self of  his  power  as  county  judge  to  place 
these  two  worthy  lawyers,  who  have  fought 
to  prevent  suCTrage  stealing  in  Albany,  in  the 
dilemma  at  defending  election  criminals,  or 
else  subjecting  themselves  to  a  fine  of  |600, 
and  imprisonment  for  thirty  days,  tar  con- 
tempt of  court."  Then  follows  a  denuncia- 
tion of  the  Judge  in  unmeasured  terms,  with 
allusion  to  his  Judicial  action  in  other  cases. 
The  proceedings  were  instituted  upon  the  af- 
fidavit of  James  W.  Eaton,  the  then  district 
attorney,  upon  which  the  order  was  issued 
for  the  relators  to  show  cause  why  they 
should  not  be  punished  for  contempt  On  the 
return  day  the  relators  appeared  personally, 
and  their  counsel  moved  to  vacate  the  order 
to  show  cause,  which  was  denied.  They 
thereupon  filed  their  answer,  which  is  as  fel- 
lows: "The  above-mentioned  defendants,  and 
each  of  them,  hereby  deny,  each  for  himself, 
that  he  lias  been  guilty  of  the  publication  of 
any  false  or  grossly  Inaccurate  reports  of  any 
of  the  proceedings  of  the  said  court"  Inter- 
rogatories yren  thereupon  filed,  requiring  the 
relators  to  answer  as  to  whether  they  were 
the  editors  and  publishers  of  the  articles  in 
<inestion.  Answers  having  been  filed,  the 
court  entered  the  following  mandate  or  Judg- 
ment: "On  the  12th  day  of  May,  1894,  the 
matter  again  came  before  us,  on  all  the  pa- 
pers in  the  proceeding,  the  parties  appearing 
in  person  and  by  counsel;  and  after  bearing 
Matthew  Hale,  Esq.,  of  counsel  for  the  de- 
fendants, and  James  W.  Eaton,  Esq.,  district 
attorney  of  the  county  of  Albany,  we  did  de- 
termine and  adjudge  the  said  William  Barnes, 
Jr.,  George  N.  Southwlck,  and  Arthur  Lucas 
to'  be  gruilty  of  criminal  contempt  of  court, 
and  did  sentence  said  William  Barnes,  Jr., 
George  N.  Southwlck,  and-  Arthur  Lucas,  as 
a  punishment  for  said  ofTense,  to  each  pay  a 
fine  of  one  hundred  dollars,  or,  in  lieu  there- 
of, to  each  stand  committed  to  the  Albany 
county  Jail  for  the  period  of  thirty  days." 

The  comments  in  the  articles  published,  re- 
flecting upon  the  diaiacter  and  conduct  of 
the  presiding  Judge,  were  of  a  most  extraor- 
dinary nature.  It  Is  to  be  regretted  that  the 
editors  and  publishers  of  a  prominent  and  in- 
fluential Journal  should  so  far  violate  their 
privilege,  and  misconceive  their  duty  to  the 
public.  The  publication  of  the  articles  was 
exceedingly  harmful.  They  tended  to  bring 
into  disrepute  the  administration  of  the  law, 
and  to  destroy  the  confldraice  of  the  public  In, 
and  its  respect  for  the  proceedings  of,  our 
courts.  If  the  Judge  is  guilty  of  the  acts 
charged,  ■complaint  should  be  made  to  the 
proper  oflScers,  and  proceedings  instituted  for 


his  removal.  If  he  Is  not  guilty,  the  dignity 
of  the  court  should  be  preserved  by  the 
prompt  punishment  of  the  offenders.  The 
punishment  however,  must  be  inflicted  under 
due  forms  of  law,  and  such  must  be  the  point 
of  our  inquiry  with  reference  to  the  proceed- 
ings under  review. 

"Criminal  contempt  of  court"  is  defined  as: 
"(1)  Disorderly,  contemptuous,  or  Insolent  be- 
havior, committed  during  its  sitting,  in  its  im- 
mediate view  and  presence,  and  directly  tend- 
ing to  interrupt  its  proceedings,  or  to  impair 
the  respect  due  to  its  authority.  (2)  Breach 
of  the  peace,  noise,  and  other  disturbance, 
directly  tending  to  interrupt  its  proceedings. 
(3)  Willful  disobedience  to  its  lawful  man- 
date. (4)  Resistance  willfully  ottered  to  its 
lawful  mandate.  (5)  Contumacious  and  un- 
lawful refusal  to  be  sworn  as  a  witness;  or, 
after  being  sworn,  to  answer  any  legal  and 
proper  Interrogatory.  (6)  Publication  of  a 
false,  or  grossly  Inaccurate  repwt  of  Its  pro- 
ceedings. But  a  court  cannot  punlBh  as  a 
contempt  the  publication  of  a  true,  full,  and 
fair  report  of  a  trial,  argument  decision,  or 
ofhee  proceeding  therein."  Code  Civ.  Proc. 
S  8.  Such  contempt  may  be  divided  into  two 
classes:  (1)  That  which  Is  committed  in  the 
Immediate  view  and  presence  of  the  court; 
and  (2)  that  which  is  committed  out  of  court. 
When  the  contempt  is  committed  in  the  view 
and  presence  of  the  court.  If  may  be  punished 
summarily.  When  not  so  committed,  the 
party  charged  must  be  notified  of  the  accusa- 
tion, and  have  a  reasonable  time  to  make  a 
defense.  Code  Civ.  Proc.  g  10.  The  publica- 
tion of  a  false  and  grossly  inaccurate  report 
of  a  proceeding  in  court  belongs  to  the  latter 
class,  and,  as  we  have  seen,  the  party  char- 
ged must  be  notified  of  the  accusation. 

It  is  urged  on  the  part  of  the  appellants 
that  the  court  obtained  no  Jurisdiction  to  pun- 
ish them  fon  contempt  for  the  reason  that 
the  order  to  show  cause  was  based  upon  an 
affidavit  of  the  district  attorney,  wWch  was 
made  wholly  npcm  information  and  belief, 
and  that  it  failed  to  specify  the  part  or  por- 
tions of  the  articles  published  which  it  was 
claimed  amounted  to  a  contempt  and  also 
that  there  was  no  sufficient  evidence  showing 
that  the  articles  were  published  by  the  ap- 
pellants, and  were  grossly  false  and  Inac- 
curate. The  conclusion  reached  by  us  ren- 
ders It  unnecessary  to  consider  these  ques- 
tions in  detail.  The  court  undoubtedly  ob- 
tained Jurisdiction  of  tiie  appellants  who) 
they  api)eared  before  it  and  were  charged 
with  the  contempt.  The  only  office  of  the 
order  to  show  cause  was  to  bring  them  bef(H« 
the  court;  and,  if  It  was  Issued  on  an  in- 
snfflclent  affidavit  they  must  now  be  deemed 
to  have  waived  the  defect  by  their  perscmal 
appearance  and  answer.  If  they  deny  their 
guilt,  they  doubtless  have  the  right  to  have  it 
established  by  evidrace.  In  so  far  as  It  Is  not 
within  the  personal  knowledge  at  the  court 
The  court  had  personal  knowledge  of  Its  own 
proceedings.     It  could  not  however,  have 
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had  personal  knowledge  as  to  whiether  the  ap- 
pellants were  the  editors  and  publishers  of 
the  articles,  m:  as  to  whether  the  attorneys 
mentioned  in  the  articles  were  the  counsel 
of  the  soKnIled  committee  of  60.  But,  tot 
the  purposes  of  this  case,  we  shall  assume 
that  the  proceedings  were  regular,  and  that 
the  evidence  was  sufficient  to  warrant  the 
conviction.  Our  dlfDculty  is  with  the  formal 
mandate  or  judgment  As  wUl  be  seen,  it 
convicts  the  appellants  of  a  criminal  contempt, 
and  imposes  punishment  by  fine  and  imprison- 
ment It  does  not  specify  the  particular  cir- 
cumstances of  the  offense.  In  case  ot  crim- 
inal contempt,  this  Is  specifically  reqabvd: 
"When  a  person  is  committed  for  such  a  con- 
tempt the  particular  circumstances  of  his  of- 
fense must  be  set  forth  in  the  mandate  of 
commitment."  Code  Civ.  Proc.  t  11.  This  is 
but  a  re-enactment  of  the  Revised  Statutes, 
which  provided  that,  "whenever  any  person 
shall  be  committed  for  any  contempt  specified 
In  this  article,  the  particular  circumstances 
of  his  oSatae  shall  be  set  forth  In  the  order 
«r  warrant  of  commitment."  2  Rev.  St  278w 
Under  the  Revised  Statutes,  it  Is  called  the 
"'order  or  warrant"  Under  the  Code,  It  is 
called  the  "mandate  of  cwnmltment"  a%ey 
doubtless  mean  the  same,  and  relate  to  thie 
final  order  entered  in  the  proceeding.  This 
is  no  new  doctrine.  Bapalje  <m  Contempt,  at 
page  178,  says:  "The  final  (H^er  must  desig- 
nate the  particular  misconduct  of  which  the 
defendant  is  convicted."  In  De  Witt  ▼.  Den- 
nis, 30  How.  Prac.  131,  Morgan.  J.,  says: 
"The  order  of  conviction  Is  not  sufficiently 
definite  and  specific,  and  does  not  properly 
describe  the  particular  misconduct  for  wliich 
he  is  cwivicted."  And  for  this  reason  the  ot^ 
der  convicting  the  person  of  contempt  was 
set  aside.  The  same  rule  prevails  in  Eng- 
land. Oswald  on  Contempt,  at  page  158,  says: 
"An  order  of  committal  is  bad,  if  it  does  not 
specify  In  what  particulars  the'  person  com- 
mitted has  been  guilty  of  CMitempt"  In  the 
Pollard  Case,  L.  R.  2  C.  P.  120,  It  was  said 
that  "no  person  should  be  punished  for  con- 
tempt of  court  [which  was  a  criminal  offense] 
unless  the  specific  offense  charged  against 
him  was  distinctly  stated."  See,  also.  In  re 
Rea,  14  Cox,  Cr.  Cas.  139;  Reg.  v.  County 
Court  Judge  of  Lambeth,  36  Wkly.  Rep.  475; 
People  V.  Nevins,  1  HIU,  154.  The  reason  for 
the  statute  is  perfectly  apparent  In  th9 
criminal  contempts  committed  in  the  Immedi- 
ate view  of  the  court,  it  may  punish  summari- 
ly. The  only  record  preserved  is  in  the  final 
order  or  mandate  of  the  court  entered  in  the 
minutes  of  the  clerk.  If  the  particular  cir- 
cumstances of  the  offense  were  not  required 
to  be  set  forth,  there  would  be  nothing  that 
the  accused  could  have  reviewed,  or  that  he 
could  interpose  as  a  defense  to  a  sulDsequent 
conviction  for  the  same  act  If  the  court  saw 
fit  to  call  his  act,  no  matter  what  it  might  be, 
a  criminal  contempt,  that  determination  would, 
of  necessity,  be  final,  even  though  the  act  of 
Uw  accused  consisted  In  the  putting  on  of  his 


hat  as  he  was  going  oat  at  the  eonrt-room 
door,  and  failed  to  come  within  any  of  the 
provisions  of  the  Code  constituting  a  con- 
tempt of  the  court  The  rule  applies  with 
equal  force  to  mxitempts  which  are  not  com- 
mitted in  the  presence  of  the  court,  and  its 
importance  is  made  apparent  in  the  present 
case.  The  articles  published,  as  we  have 
seen,  contained  numerous  accusations  and  de- 
nnndatlons  of  the  Judge.  These  accusations 
and  denunciations  may  be  libelous,  but  they 
were  not,'  within  the  statute,  contempts  of 
court  It  was  <Mily  in  so  far  as  the  articles 
complained  of  purported  to  give  the  proceed- 
ings at  the  court  of  sessions  that  there  conid 
be  any  contempt  The  publication  of  these 
proceedings  could  not  be  a  c<mtempt,  if  It 
were  true  and  fair.  n>e  appellants,  there- 
fore, had  the  right  to  know  whether  they 
were  adjudged  guilty  because  of  the  publicsr 
tkxi  of  such  proceedings  of  the  court,  or 
whether  they  were  adjudged  guilty  by  reason 
of  other  matters  that  appeared  In  the  artldes. 
The  order  appealed  from  should  be  reversed, 
and  the  proceedings  dismissed,  but,  under  the 
circumstances,  without  costs  to  either  party. 
All  concur,  except  PBCKHAM,  JT.,  not  sitting. 
Ordered  aocordlngly. 
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KATHAN  et  aL  T.  HENDRICKS  et  aL 

(Court  of  Appeals  of  New  York.   Oct  20, 1895.) 

WlU«— COKSTRDOnON  —  CONTIKOBMT  RBMAIXDSa 

—Pxtamoa  Sals  —  Rssciuioir  — 
Rbvmw  on  Appbau 

LA  testatrix  devised  a  life  estate  in  her 
property  in  tnut  for  a  daughter,  remainder 
on  her  death  leaving  issue  to  snch  issue  or 
their  heirs;  bnt  on  her  death  without  such  is- 
sue or  their  heirs  a  life  estate  therein  to  an- 
other daughter,  and  on  her  death  remainder 
to  be  conveyed  to  the  cliildren  and  lawful  heirs 
of  the  deceased  brother  of  the  testatrix  per 
stirpes.  The  first  daughter  died  without  issue. 
Held,  that  the  remainder  to  the  children  and 
lawful  heini  of  the  brother  vested  on  the  detftb 
of  the  second  daughter.  34  N.  Y.  Supp.  1016, 
a£5rmed. 

2.  Where,  on  a  suit  for  the  constrnction  of 
a  will  and  partition,  one  purchases  the  property 
in  litigation  at  a  sale  made  under  order  of 
court,  the  question  of  whether  the  title  is  so 
involved  as  to  justi^  a  rescission  of  the  sale 
on  motion  of  the  vendee  being  one  of  discretion 
with  the  court  will  not  on  appeal  be  disturbed. 

Appeal  from  supreme  court,  general  term. 
First  department 

Action  by  Frances  Nathan  and  otlien 
against  Edmund  Hendricks  and  others  for  the 
construction  of  a  will,  distribution  and  parti- 
tion. On  motion  of  Morris  B.  Baer,  purchaser 
at  a  sale  made  under  order  of  court,  to  be  re- 
lieved from  his  purchase  for  defect  of  tltl& 
From  an  affirmance  (34  N.  Y.  Supp.  lOlQ  by 
the  general  term  of  an  order  of  the  special 
term  denying  his  motion,  be  appeals.    Affirmed. 

Thomas  W.  Butts,  for  appellant,  fienjamtai 
N.  Oardozo^  for  respondents, 
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O'BRIBN,  J.  On  the  6th  Of  March,  1895, 
pumuiDt  to  the  Jndgment  In  an  action  of  par- 
tition, the  referee  offered  for  sale  the  premises 
in  question,  No.  27  Mercer  street.  In, the  city 
of  New  Tork,  and  the  appellant  in  this  pro- 
ceeding, as  the  highest  bidder,  became  the  pur- 
chaser. Subsequently  he  petitioned  the  court 
to  relieve  him  from  his  bid  upon  the  sole 
ground  that  the  title  under  the  Judgment  re- 
sulting in  the  sale  was  not  a  marketable  one. 
The  courts  below  hare  denied  his  application, 
thus  holding  that  the  title  offered  is  good;  and 
that  is  the  only  question  presented  by  this  ap- 
peal. 

It  Is  admitted  that  Charlotte  Gomez,  who 
died  December  1,  1849,  leaving  a  will,  which 
was  admitted  to  probate  In  that  year,  was,  at 
the  time  of  her  death,  seised  and  possessed  of 
this  property  in  fee.  The  defect  which  the 
purchaser  claims  to  exist  in  the  title  under  the 
referee's  sale  arises  under  this  will  and  the 
Judgment  in  partition.  Hie  property  in  ques- 
tion was  disposed  of  by  the  residuary  clause 
of  the  will,  wherein  the  testatrix  devised  and 
bequeathed  the  same  to  her  executors,  as  trus- 
tees, in  trust  for  the  use  of  her  daughter  Bme- 
line,  with  directions  to  pay  over  to  hex  the 
rents,  income,  or  profits  thereof,  and,  In  case 
of  her  death,  leaving  issue,  to  convey  the  re- 
mainder to  such  child  or  children  or  his  or 
her  heirs.  This  provision  of  the  will  was  mod- 
ified by  a  subsequent  clause,  in  which  It  was 
directed  that,  in  case  of  the  death  of  Emeline 
without  children  or  their  Issue,  her  descend- 
ants, but  leaving  her  sister  Matilda  surviving, 
then,  and  in  that  case,  the  trustees  were  to  ap- 
ply the  rents,  income,  and  profits  of  the  prox>- 
erty  in  question  so  held  by  them  In  trust  to 
the  use,  benefit,  and  support  of  Matilda  dur- 
ing her  natural  life,  and  upon  her  death  to  con- 
vey the  remainder  "to  the  children  and  lawful 
heirs  of  my  brother  Harmon  Hendricks,  de- 
ceased, to  share  and  share  alike  per  stirpes." 
The  daughter  Emeline  died  Intestate,  and 
without  issue,  March  20,  1885.  The  daughter 
Matilda  survived  her  sister  for  several  years, 
and  died  December  6,  1893,  and  so  the  trust 
then  expired,  and  the  estate  In  remainder  pass- 
ed to  such  descendants  of  Harmon  Hendricks 
as  were  contemplated  by  the  will.  Harmon 
was  the  brother  of  the  testatrix,  but  died  some 
time  before  the  will  was  made,  leaving  10  chil- 
dren surviving,  and  who  were  alive  at  the 
death  of  their  aunt,  the  testatrix;  but  all  of 
them  died  before  Emeline,  to  whom  the  first 
life  estate  was  devised.  These  children,  or 
some  of  them,  left  wills,  under  which  any  in- 
terest in  the  real  estate  in  question  which  vest- 
ed In  them  upon  the  death  of  the  testatrix 
would  pass.  In  the  partition  action  none  of 
the  devisees  of  these  children  were  made  par- 
ties,- but  all  persons  who  answered  to  the  de- 
scription of  the  lining  heirs  of  Harmon  Hend- 
ricks at  the  date  of  the  death  of  Matilda,  on 
December  6,  1893,  were  brought  in  and  are 
bound  by  tiie  Judgment. 

The  question,  therefore,  is  whether  the  re- 
mainder vested  upon  the  death  of  Charlotte 


Gomes,  the  testatrix,  In  such  of  the  children 
or  descendants  of  her  brother,  Harmon  Hend- 
ricks, as  were  then  living,  or  only  in  such  de- 
scendants living  at  the  termination  of  the  life 
estates  to  the  two  daughters  of  the  deceased. 
If  the  remainder  vested  upon  the  death  of  the 
testatrix,  then  the  contention  of  the  petitioner 
as  to  defects  in  the  title  can  be  sustained,  but 
not  if  it  was  contingent  and  to  vest  only  tn 
the  futnre  in  the  surviving  chlldi<en  or  heirs 
of  the  brother,  since  all  such  persons  were 
made  parties  to  the  partition  suit.  The  trust 
created  by  the  provisions  of  the  will  referred 
to- embraced  personal  as  well  as  real  property, 
and  the  contention  of  the  purchaser  is  that  the 
testatrix  contemplated  a  division  and  distribu' 
tion  of  the  remainder  at  some  remote  period 
in  the  future,  not  only  among  the  descendants 
of  her  brother  then  living,  but  also  among  the 
devisees  and  legatees  of  such  as  had  died  in 
the  meantime,  or  their  heirs  or  repreBentatives; 
thus  bringing  into  the  class  persons  who  are 
not  of  her  blood,  and  who  were  wholly  un- 
known to  her  In  her  lifetime.  The  duty  which 
she  Imposed  upon  her  trustees  was  clear  and 
simple,  and  that  was  to  distribute  the  remain- 
der, when  the  trust  terminated  by  the  death 
of  the  life  tenants,  among  the  children  and 
lawful  heirs  of  her  deceased  brother.  The 
language  of  the  will,  read  in  the  light  of  set- 
tled rules  of  construction.  Indicates  quite  clear- 
ly that  she  did  not  intend  that  the  remainder 
should  vest  upon  her  death  in  the  then  living 
children  and  heirs  of  her  brother,  but  should 
be  posti)oned  until  the  time  for  division  and 
distribution  arrived,  and  then  to  vest  in  such 
persons  as  answered  to  the  description  who 
survived.  The  children  of  her  brother  were 
to  take  no  interest  whatever,  except  upon  the 
contingency  of  her  daughter's  death  without 
issue.  In  case  of  her  death  leaving  Issue,  such 
issue  would  take  the  remainder  absolutely. 
Where  final  division  and  distribution  is  to  be 
made  among  a  class,  the  benefits  of  the  will 
must  be  confined  to  those  persons  who  come 
within  the  appropriate  category  at  the  date 
when  the  distribution  or  division  is  directed  to 
be  made.  Blsson  v.  Railroad  Co.,  143  N.  Y. 
125,  38  N.  B.  104;  Ooebel  v.  Wolf,  113  N.  X. 
405^11,  21  N.  B.  388;  Teed  V.  Morton,  60  N.  Y. 
606;  In  re  Smith,  131  N.  Y.  239,  247,  30  N.  E. 
130.  In  such  cases  the  gift  Is  contingent  upon 
survlvorBblp,  and.  If  it  vests  at  all  before  the 
date  of  distribution,  it  Is  subject  to  be  divested 
by  the  death  before  that  time  of  a  person  pre- 
sumptively entitled  to  share  in  the  distribu- 
tion. While  this  rule  Is  sometimes  made  to 
yield  to  indications  of  a  contrary  Intent  in  the 
will,  yet  it  may  be  said  to  be  a  general  rule, 
and  there  is  nothing  to  be  found  in  the  will  in 
question  to  prevent  its  full  application. 

Moreover,  there  are  not  in  this  devise  any 
words  of  direct  and  immediate  gift  to  the  chil- 
dren or  heirs  of  the  brother,  but  a  direction 
that  the  trustees  should  convey  to  them  at  a 
future  time  on  a  certain  contingency.  They 
were  to  take  through  the  medium  of  a  power 
la  trust,  and  the  time  of  the  vesting  of  the  in- 
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tenet  was  tbaa  deferred,  In  form,  at  least,  un- 
til tbe  time  of  distribution.  It  Is  a  case,  tben, 
where,  as  tbe  cases  express  It,  "futurity  Is  an- 
nexed to  the  substance  of  the  gift,"  and  'war- 
rants tbe  application  of  the  principle  that, 
where  a  future  interest  Is  devised,  not  directly 
to  a  given  person,  but  Indirectly  through  the 
exercise  of  a  power  conferred  upon  trustees, 
the  devise  is  designed  to  be  contingent,  and 
survivorship  at  the  time  of  distribution  is  an 
essential  condition  to  Hie  acquisition  of  an  in- 
terest in  the  subject  of  tbe  gift  This  rule 
has  been  applied  in  numerous  cases  that  do  not 
differ  essentially  in  the  material  facts  from  the 
one  at  bar.  Smith  v.  Edwards,  88  N.  T.  92; 
Delaney  v.  McCormack,  Id.  174;  Warner  v. 
Dnrant,  76  N.  Y.  136;  Vincent  v.  Newbouse, 
83  N.  Y.  511;  Delafleld  v.  Shipman,  103  N.  Y. 
463,  9  N.  E.  184;  Hobson  v.  Hale,  95  N.  Y. 
588.  The  rule  that  in  case  of  a  devise  to  one 
person  in  fee,  but,  in  case  of  his  death,  to  an- 
other, the  death  referred  to  will  be  construed 
to  be  a  death  in  the  testator's  lifetime,  has 
no  application  to  this  case.  The  rule  is  nev- 
er permitted  to  operate  in  a  case  where,  as 
here,  a  point  of  time  for  distribution  is  men- 
tioned other  than  the  death  of  the  testator,  or 
where  a  life  estate  inteiTenes,  or  where  the 
context  of  the  will  contains  language  Indicat- 
ing a  contrary  intent  In  re  Denton.  137  N. 
Y.  428,  33  N.  B.  482;  Washbon  v.  Cope,  144 
N.  Y.  297,  39  N.  B.  388;  Benson  v.  Corbin, 
145  N.  Y.  351,  40  N.  B.  11;  Stokes  v.  Weston, 
142  N.  Y.  433,  37  N.  B.  515;  Vanderzee  v. 
Siingerland,  103  N.  Y.  47,  8  N.  B.  247;  Mul- 
larky  v.  Sullivan,  136  N.  Y.  227,  82  N.  B.  762; 
Fowler  T.  IngersoU,  127  N.  Y.  472,  28  N.  B. 
471.  Tbe  intention  of  the  testatrix  was  that 
upon  the  death  of  the  daughters,  for  whose 
benefit  the  trust  was  created,  without  issue, 
the  remainder  should  be  distributed  among 
such  of  the  children  of  her  brother  as  might 
then  be  living,  and  the  lawful  heirs  of  such  as 
might  be  dead;  and,  all  the  persons  who  an- 
swered to  that  description  at  the  time  of  dis- 
tribution having  been  made  parties  to  the  ac- 
tion of  partition,  and  become  bound  by  the 
judgment  the  title  tendered  was  good  and 
marketable.  Nor  do  we  think  that  the  title 
was  involved  in  so  much  doubt  within  the 
meaning  of  tbe  rule,  as  to  justify  the  purchaser 
in  refusing  to  perform;  and,  moreover,  the 
courts  below  Iiave  exercised  their  discretion  in 
that  respect,  with  which  we  ought  not  to  in- 
terfere. Kelso  V.  Lorillard,  85  N.  Y.  177;  Fry, 
Spec.  Perf.  §§  805,  871;  Radford  v.  WUlls,  7 
Cb.  App.  7.  For  these  reasons  we  think  the 
order  appealed  from  should  be  afiSrmed,  with 
coats.    All  concur.    Order  affirmed. 


(147  N.  Y.  82») 

ISOLA  et  al.  t.  WEBBR  et  al. 
(Court  of  AK>eals  of  New  York.  Oct  29, 1895.) 

Dbath  bt  Wbonofdi.  Aot —  Amodnt  or  Recov- 
■BT — Rbtkospbotive  Forob  of  Constitction. 
Const  1895,  art.  1,  S  18,  providing  that 
the  right  of  action  now  existing  to  recover  dain- 


ages  for  injuries  resulting  In  death  sliaU  never 
be  abrogated,  and  the  amount  recoverable  shall 
not  be  subject  to  any  statutory  limitation,  is 
not  retrospective  in  its  <^)eration.  34  N.  Y. 
Supp.  77,  reversed. 

Appeal  from  common  pleas  of  New  York 
city  and  county,  general  term. 

Action  by  Maria  Isola  and  another,  admin- 
istrators of  Agostino  Isola,  deceased,  againsr 
John  Weber  and  another,  for  death  of  plain 
tifts'  intestate.  From  an  order  of  the  gen- 
eral term  (34  N.  Y.  Supp.  77)  reversing  an 
order  of  the  special  term  which  denied  plain- 
tiffs' motion  to  amend  the  complaint,  defend- 
ants appeaL   Reversed. 

Geo.  E.  Mott  John  J.  Fitzgerald,  and  Thom- 
as F.  Grady,  for  appellants.  Geo.  H.  Hart 
for  respondents. 

PER  CURIAM.  The  motion  to  amend  the 
complaint  by  changing  the  claim  for  damages 
occasioned  by  the  negligence  of  the  defend- 
ants and  resulting  in  the  death  of  plaintiffs' 
intestate,  from  $5,000  to  $25,000,  involves  the 
question  whether  section  18  of  article  1  of 
the  new  constitution  operates  retrospectively, 
and  affects  causes  of  action  accrued  before 
it  went  into  effect  The  language  of  that 
provision  is,  "Tbe  right  of  action  now  exist- 
ing to  recover  damages  for  Injuries  restdting 
in  death  shall  never  be  abrogated,  and  tbe 
amount  recoverable  shall  not  be  subject  to 
any  statutory  limitation."  At  special  term. 
Judge  Pryor  denied  the  motion  to  amend,  up- 
on the  ground  that  the  constitutional  pn>vi- 
slon  was  prospective  only,  and  did  not  op- 
erate upon  causes  of  action  antedating  its 
own  existencfe  The  general  term  reversed, 
and  granted  the  amendment,  and  the  defend- 
ants appeal  from  that  order.  The  same  ques- 
tion, at  neariy  the  same  time,  came  befM« 
the  general  term  of  tbe  Elrst  department 
which  held  that  tbe  provision  did  not  op- 
erate reti-ospectively.  We  think  that  conclu- 
sion was  correct  (O'Reilly  v.  Stage  Co.,  84  N. 
Y.  Supp.  358),  and  adopt  the  rea8<Miing  ot  the 
opinion  by  Follett,  J.,  In  that  case,  as  a  suffi- 
cient expression  of  our  own  views.  The  or- 
der of  the  general  term  should  be  reversed, 
and  that  ot  the  special  term  affirmed,  witb 
costs.    All  concur.    Ordered  accordingly. 


an  N.  T.  SU) 
BROOKLYN  EL.  R.  CO.  T.  FLYNN. 
(Court  of  Appeals  of  New  York.    Oct  29, 189B.) 

CODB*  or    APPBAU— JVRISDIOnOK— AFPSAIOBia 

Obdbk. 
Where  there  are  three  buildings  on  a 
tract  of  land  taken  by  coademnatioa  proceed- 
ings under  the  rapid  transit  act  (Laws  1875,  c. 
six),  the  question  whether  the  depreciation  of 
the  part  on  which  one  building  stood  should 
be  set  off  against  the  benefits  to  the  others  is 
one  of  law;  and  no  appeal  lies  from  an  order 
of  the  general  term  amrming  an  order  of  the 
special  term  confirming  the  report  of  the  com' 
missioners. 

Appeal  from  supreme  court,  general  term. 
Second  department 
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PeUtioii  by  the  Brooklyn  Elevated  Railroad 
Company  agalnat  John  Flynn  for  condemna- 
tion of  land  under  tbe  rapid  transit  act 
From  an  affirmance  by  the  general  term  (33 
N.  Y.  Sapp.  974)  of  an  order  of  the  special 
term  confirming  the  appraisement  of  commlS' 
atoneta,  petitioner  appeals.    Dismissed. 

Frederick  P.  Delafleld,  for  appellant  Ste- 
phen M.  Hoye,  for  respondent 

ANDREWS,  a  J.  No  appeal  lies  to  this 
conrt  from  the  order  of  the  general  term  af- 
firming the  order  of  the  special  term  con- 
firming the  report  of  the  commissioners  of 
appraisal.  The  condemnation  proceedings 
were  instituted  under  the  prorislons  of  the 
rapid  transit  act  (chapter  606,  Laws  1875). 
The  first  rex>ort  of  the  commissioners  was 
sent  back  for  correction  on  the  application  of 
the  petitioner,  and  was  corrected  in  certain 
particulars,  and  returned  to  the  court  at  spe- 
cial term,  and  was  confirmed.  The  petitioner 
appealed  from  the  order  of  confirmation  to 
the  general  term,  where  the  order  was  af- 
firmed. The  petitioner  seeks  in  this  court  to 
reverse  the  order  of  affirmance,  on  the  ground 
that  tbe  commissioners  treated  the  property 
of  the  respondent  not  as  a  whole,  but  as  con- 
sisting of  three  distinct  parcels.  The  case 
shows  that  there  was  one  tract  on  which 
there  were  three  separate  buildings,  and  the 
claim  is  that  the  depreciation  of  one  piece 
should  have  been  set  off  against  the  advan- 
tage to  the  others.  The  question  does  not  go 
to  the  jurisdiction  of  the  commissioners,  and 
upon  the  claim  made  presents  an  error  of 
law  simply.  We  held  in  the  case  oif  In  re 
Metropolitan  HI.  Ry.  Co.,  128  N.  T.  600,  27 
N.  El  1076,  that  condemnation  proceedings 
under  the  rapid  transit  act  were  governed  by 
the  rule  applicable  to  proceedings  under  the 
general  railroad  act  of  1850,  and  that  the 
determination  of  the  supreme  court  at  spe- 
cial term  confirming  the  report  of  commis- 
sioners is  final,  and  that  no  appeal  therefrom 
to  this  court  can  be  taken  either  for  error  of 
law  or  fact.  A  slmilardetermlnation  was  made 
In  Re  State  Reservation,  102  N.  Y.  734, 
7  N.  B.  we,  under  a  statute  nearly  Identical, 
80  far  as  respects  this  question,  with  the 
rapid  transit  act  If  the  case  presented  a 
question  of  Jurisdiction,  the  rule  might  be 
'different  In  re  Southern  Boulevard  R.  (ky., 
143  N.  T.  253,  88  N.  B.  276.  The  appeal 
should  be  dismissed.  AU  concur.  Appeal 
dismissed. 


(147  N.  Y.  2S6) 

BOOKMAN  V.  NEW  YORK  EL.  R.  CO.  et  al. 
(Conrt  of  Appeals  of  New  York.    Oct.  29, 1895.) 
Emtttbjit  Domaix— Rioht  to  Damages. 
Where   property   was   substantially  va- 
cant,  and  soon  after  me  constmction  of  an  ele- 
vated road  it  was  compactly  built  np,  and  tbe 
fee  and  rental  values  increased  in  consequence 
thereof,  damages  to  the  property  abuttinj;  on 
the  street  upon  which  the  rnllroad  is  construct- 
ed cannot  be  awarded,  notwithstanding  experts' 
T  .4lN.E.no.2oi^ — 15 


estimatas  of  damages,  and  thongfa  property  on 
side  streets  has  had  a  proportionately  greater 
Increase  in  value.  Bohm  v.  Railway  Co.,  29 
N.  B.  802,  128  N.  Y.  576,  foUowed.  Becker  v. 
Railway  Co.,  30  N.  B.  486, 131  N.  Y.  509,  dis- 
tinguished. 29  N.  Y.  Supp.  1140,  reversed. 
Gray,  O'Brien,  and  Bartlett  JJ.,  dissenting. 

Appeal  from  superior  court  of  New  York 
City,  general  term. 

Action  by  Jacob  Bookman  against  the  New 
York  Elevated  Railroad  (Company  and  others. 
A  Judgment  for  plaintiff  was  affirmed  by  the 
general  term  (29  N.  Y.  Supp.  1140),  and  de- 
fendants appeal.    Reversed. 

Arthur  O.  Townaend,  for  appellants.  B.  W. 
Tyler,  for  respondent 

FINCH,  J.  It  l8  Impossible  to  decide  this 
appeal  correctly  without  a  full  and  definite 
appredatiim  of  the  difference  between  the 
case  of  Bohm  v.  Railway  Co.,  129  N.  Y.  576, 
29  N.  B.  802,  and  that  of  Becker  v.  Railway 
(3o.,  131  N.  Y.  609,  30  N.  B.  499.  Both  be- 
longed to  the  class  of  actions  in  which  the 
abutting  property  was  shown  to  have  serious- 
ly increased  in  value  since  the  construction 
of  tbe  elevated  road,  so  that  presumably  and 
apparently,  benefit  instead  of  damage  had 
resulted;  and  in  each  It  was,  therefore,  nec- 
essary to  show  as  ground  of  recovery  two 
things:  B^rst  that  when  the  road  was  built 
tbe  locality  was  increasing  in  value  trom  the 
tendency  towards  it  of  inoomlng  population 
and  normal  city  growth;  and,  second,  that 
In  the  continuance  of  that  progressive  in- 
crease of  value  tbe  plaintttTs  property  would 
have  shared  if  the  railroad  had  not  been 
boUt,  but  was  prevented  frran  so  sharing  to 
ita  due  extent  by  the  presence  of  the  road 
operating  more  or  less  as  a  barrier  to  a  nor- 
mal advance.  In  the  earlier  case  we  held 
that  there  was  no  evidence  of  either  essential 
fact  and  reversed  an  award  of  damages;  In 
the  later  case  we  decided  that  there  was 
some  evidence  of  the  necessary  facts,  and  so 
a  reversal  was  not  posslUe,  however  Just 
such  a  reversal  might  have  been.  Since  tlie 
evidence  In  the  two  cases  was  very  much 
alike,  the  real  difference  in  Its  effect  was 
necessarily  due  to  the  wide  difference  of  situ- 
ation and  surroundings  existing  when  the 
new  structure  was  built  and  some  considera- 
tion of  that  difference  and  of  its  results  may 
prudently  precede  a  referoice  to  tbe  facts 
now  before  us. 

Where  an  elevated  street  railroad  enters  a 
vacant  and  nninhablted  locality,  which  nor- 
mal growth  has  not  effectively  reached, 
which  Improvement  has  not  seriously  touch- 
ed, which  remains  to  be  developed,  and  which 
has  no  element  of  growing  value  except  such 
as  lies  In  hope  and  expectation,  and  thereup- 
on and  thereby  population  and  growth,  tend- 
ing elsewhere,  are  diverted  to  the  new  line  of 
rapid  transit,  and  build  up  the  vacant  localk 
ty,  creating  a  demand  for  lots,  and  a  steady 
and  persistent  increase  of  values  botfa  direct> 
ly  on  the  line  and  in  the  side  streets  near  by, 
the  only  reasonable  and  sensible  inference  la 
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that  tbe  Increased  ralnes  are  the  sole  and 
substantial  product  of  the  newly-opened  line 
which  has  brought  prosperity  to  a  neglected 
locality.  So  far  as  normal  growth  or  Incom- 
ing population  has  had  anything  to  do  with 
the  increase  of  value,  they  are  themselves  as 
operating  causes  due  to  the  new  mode  of  ac- 
cess, and  in  no  respect  separate  from  or  Inde- 
pendent of  It  In  and  of  themselves  they 
would  have  done  the  locality  no  good;  would 
have  spent  their  force  elsewhere;  wonid  have 
built  up  homes  even  in  other  states,  whence 
steam  would  give  rapid  and  easy  passage, 
and  left  the  locality  to  Its  normal  solitude. 
Of  course.  In  such  a  case.  It  Is  little  short  of 
an  absurdity  to  say  that  the  coming  of  the 
road  prevented  the  abutter  from  having  his 
share  of  the  normal  city  growth,  since  It  is 
the  coming  of  the  road  that  enables  him  to 
participate  In  that  growth  at  all;  that  brings 
It  to  his  vacant  and  unmarketable  lots;  that 
sets  it  In  operation  as  a  cause  of  increasing 
values.  It  is  the  obvious  truth  of  sudi  a 
situation  that  the  removal  of  the  road  to  some 
oth»r  locality  would  at  once  diminish  the 
value  of  the  abutting  property  by  taking 
away  the  adequate  cause  of  its  advancement, 
and  diverting  the  growth  which  had  begun 
to  the  new  line  adopted.  It  lb  further  true 
of  such  a  case  that  no  ingenuity  and  no 
proof  can  separate  what  is  called  the  nonnal 
city  growth  as  a  cause  of  increasing  value 
from  the  chief  and  principal  cause,  which  is 
the  rapid  transit  system.  The  two  are  not 
only  Interwoven  and  Inextricably  mingled, 
but  the  former  has  no  existence  in  the  sup- 
posed locality  separate  from  and  Independent 
of  the  latter.  It  follows  that  in  the  supposed 
situation  neither  proposition  essential  to  a  re- 
covery is  or  can  be  proved,  for  it  Is  not  true 
that  the  local  values  were  seriously  increas- 
ing when  the  road  was  built,  nor  that  tbe  in- 
crease, when  it  came,  was  due  to  any  cause 
independent  of  the  stimulating  effect  of  the 
road.  Such  was  the  Bohm  Case,  and  we 
were  Justified  in  refusing  an  award  of  dam- 
ages, in  diaregardlng  the  guess  of  experts, 
and  in  denying  any  force  to  a  greater  in- 
crease In  the  side  streets. 

But  the  situation  changes  materially  when 
the  elevated  road  enters  an  area  already  sub- 
stantially built  up  and  Improved.  In  such  a 
locality  normal  growth  has  come,  and  built 
the  blocks  up  solidly,  or  nearly  so,  and  caused 
an  increment  of  value  due  to  itself  alone,  and 
with  which  the  rapid  transit  line  had  nothing 
whatever  to  do.  Such  normal  growth.  It  is  evi- 
dent, had  Its  own  independent  existence  and 
oi>eration,  because  it  had  already  worked,  and 
was  continuing  to  work,  Its  result  of  an  in- 
crease of  values  when  the  railroad  did  not  ex- 
ist The  average  rate  of  that  observed  inr 
crease  in  such  locality  can  be  approximately 
B8c«*talned,  and,  If  the  rate  continued  after  the 
construction  of  the  elevated  road  in  the  side 
streets,  but  a  less  rate  of  increase  is  found  on 
the  avenue  occupied  by  the  cars,  and  facts  are 
shown  explaining  su<^  loss  by  evil  effects  of 


tte  new  line,  it  is  possible  to  Infer  that  the 
avenue  property  has  not  shared  as  it  should 
in  the  normal  and  Independent  increase  of 
value  to  the  extent  to  which  It  was  entitied. 
That  I  understand  to  lie  the  substantial  basis 
of  the  Becker  Oase.  The  distinction  I  have 
sketched  was  plainly  drawn  in  tbe  opinloa 
It  was  there  said  that:  "Although  certain  of 
the  side  streets  were  not  all  built  upon  when 
the  road  was  erected  and  put  in  operation,  yet 
it  does  appear  that  the  locality  where  this 
property  is  situated  was  fblrly  built  up  before 
the  road  was  operated,  although  to  some  ex- 
tent the  adjacent  side  streets  hare  been  more 
compactly  built  upon  since  that  time.  TTiere 
has  been  no  such  change  from  absolute  vacan- 
cy within  large  and  extensive  portions  of  the 
city  limits  as  has  occurred  in  the  vicinity  of 
Harlem,  where  it  has  appeared  in  evidence  the 
side  streets  and  tbe  avenues  have  been  practi- 
cally brought  into  existence  and  peopled  since 
the  building  and  operation  of  the  elevated 
roads.  It  was  In  regard  to  snch  a  locality  that 
we  said  In  the  Bohm  Case  there  was  no  proof 
whatever  of  damages."  I  have  thus  repeated 
the  language  of  Judge  Peckham's  opinion, 
pointing  out  the  difference  betsveen  the  Becker 
Case  and  that  of  Bohm,  to  show  that  I  have 
strictly  followed  it,  and  merely  further  ex- 
plained and  discussed  It,  and  that  no  new  doc- 
trine is  In  any  manner  asserted.  The  distinc- 
tion is  not  narrow  or  argumentative,  but  radi 
cal  and  real.  It  will  enable  the  courts  bdow 
to  put  an  end  to  any  such  injustice  as  award- 
ing damages  where  benefits  hare  instead  ac- 
crued, and  upon  speculative  theories  destitute 
of  actual  foundation.  If  the  proof  shows  that 
before  the  coming  of  the  elevated  road  In  the 
particular  locality  that  locality  was  substan- 
tially or  mainly  vacant,  and  not  built  up,  and 
that  after  the  road  came  the  building  and  im- 
provement swiftly  followed,  accompanied  by 
steady  and  serious  increases  of  value,  it  will 
be  the  duty  of  Judge  or  jury  to  award  no  dam- 
ages, and  dismiss  the  complaint,  even  thougli 
experts  may  guess,  or  side  streets  appreciate 
more  rapidly.  But  if  tbe  proof  shows  that 
the  elevated  road  has  occupied  a  locality  al- 
ready substantially  built  up,  in  which  nonnal 
city  growth  .is  operating  and  seriously  increas- 
ing values,  but,  as  a  consequence  of  the  road, 
the  natural  advance  has  halted,  or  palpably 
lessened,  while  in  the  adjacent  side  streets  it 
continues,  there  is  possible  an  inference  of  fact 
that  the  abutter  has  been  injured.  But  even 
in  those  cases  a  trial  court  may  well  hesitate, 
and  require  decided  and  clear  proof,  and  re- 
fuse to  be  misled  by  deceptive  comparisons. 
It  is  very  rare  that  in  any  case  or  any  locality, 
where  the  value  of  the  property  has  largely  in- 
creased from  the  date  of  the  coming  of  the 
road,  and  is  more  or  less  coincident  with  it 
any  damages  ought  to  be  awarded  by  the  pro- 
cess of  eutangllng  one's  common  sense  in  a 
web  of  theory.  There  may  be  here  and  there 
some  exceptional  case.  We  thought  the 
Storck  Case  (30  N.  E.  497)  was  one,  and  af- 
firmed it  as  such,  though  with  much  of  doubt 


Digitized  by 


Google 


N.T.) 


BOOKMAN  0.  NBW  YORK  EL.  B.  CO. 


707 


aad  hesitation,  the  property  Inrolved  was  In 
the  same  locality  wltb  that  owned  by  Bohm, 
and  a  similar  decision  denying  damages  would 
have  been  inevitable  but  for  the  proof  of  some 
exceptional  facts  and  circnmstances.  ^here 
■was  evidence  of  a  diminution  of  rentals  be- 
cause of  the  erection  of  the  road,  and  that  the 
influx  of  population  which  usually  and  natur- 
ally tends  to  increase  values  was  of  such  a 
character  as  to  prejudice,  rather  than  benefit, 
the  values  in  question.  We  thought  there 
was  something  to  mise  a  question  of  fact,  and, 
without  approving  the  Judgment,  felt  bound  to 
afllrm  it  That  case  was  not  intended  to  over- 
rule the  Bolmi  Case,  and  must  be  deemed  ex- 
ceptional and  to  stand  on  its  own  facts. 

The  present  case  comes  clearly  within  the 
scope  of  the  Bohm  decision.  It  is  specifically 
and  explicitly  found,  and  upon  the  evidence 
no  other  finding  was  possible,  as  to  all  the 
property  except  Na  261  Third  avenue,  that 
the  locality  was  snbstantially  vacant  and  un- 
improved, or,  at  the  most,  only  partially  built 
op,  while  soon  after  the  construction  of  the 
elevated  road  It  was  compactly  built  up.  It 
is  found  that  the  rental  value  of  No.  261  was 
increased  after  such  construction,  and  that 
the  fee  value  rose  from  $22,600,  in  1869,  to  $40,- 
000,  In  1800,  and  that  the  premises  were 
worth  more  in  1890  than  at  any  time  prior  to 
the  coming  of  the  new  line.  I;t  is  further 
found  that  the  presence  of  the  railroad,  with 
its  stations  near  by,  has  brought  multitudes 
to  the  locality.  Increased  business,  and  bene- 
fited the  fee  and  rental  values,— a  benefit  in 
which  property  on  the  adjacent  side  streets 
has  also  shared.  As  to  No.  1028  it  is  found 
that  its  rental  increased  from  $2,400,  in  1875, 
to  $5,500,  In  1892,  and  the  fee  value  from 
$3(5,000,  in  1881,  to  $75,000,  at  the  date  of  the 
triaL  And  the  same  facts  as  to  the  beneficial 
effect  of  the  railroad  upon  values  are  again 
found.  As  to  Kos.  1240  to  1248  and  1255  a 
similar  state  of  facts  appeared.  The  rents  of 
the  former  In  1877  were  $9,136,  and  In  1892 
had  grown  to  $11,855,  and  in  that  year  the 
rents  were  greater  than  ever  before  the  con- 
struction of  tlie  road.  The  great  change  was 
In  the  rental  of  the  stores.  While  the  rental 
of  the  flats  overhead  diminished,  evidently 
because  of  the  new  supply  of  better  apart- 
ments, the  business  rentals  increased  from 
$3,440,  in  1876,  to  $8,200,  In  1893,  showing 
a  gain  of  138  per  cent  It  must  have  been 
difficult  to  persuade  the  owner  Who  took  that 
gain  that  nevertheless  he  had  been  damaged. 
TbB  value  of  the  lots  as  distinguished  from 
the  buildings  was,  hi  1872,  about  $66,000,  and 
at  the  time  of  the  trial  about  $120,000.  The 
value  of  No.  1255  was  $15,000  in  1873,  and  at 
the  time  of  the  trial  about  $20,000.  It  is  far- 
ther found  that  in  1873  the  streets  and  av- 
enues in  the  vicinity  were  practically  vacant 
and  have  all  tieen  built  up  since  1877;  that 
the  Increased  accessibility  has  induced  the 
settlement  and  building;  that  the  same  Im- 
provement would  not  have  occurred  in  the 
absence  of  rapid  transit  and  that  the  defend- 


ant's road  has  been  one  of  the  great  and  effi- 
cient factors  in  building  up  the  locality. 

We  have  thus  before  us  a  state  of  facts 
corresponding  to  that  disclosed  in  the  Case  of 
Bohm.  The  result  must  be  the  same.  That 
there  may  have  been  a  greater  increase  in  the 
side  streets,  due  in  part,  at  least,  to  the  in- 
fluence of  the  defendant's  road,  does  not 
prove,  or  even  Indicate,  damage  In  a  situa- 
tion like  the  present.  For  in  every  case 
where  a  vacant  area  Is  built  up,  and  gains  an 
Increase  of  value  coincident  with  the  coming 
of  the  raUroad,  and  obviously  stimulated  by 
It  the  appreciation  of  property  In  the  adja- 
cent side  streets  is  largely  due  to  the  same 
cause,  and  the  case  Is  one  in  which  benefits 
only  have  accrued,  and  they  do  not  becmne 
injury  on  the  avenue  because  they  help  mwe 
largely  the  residence  lots  near  by.  In  such 
a  case  there  is  no  normal  dty  growth  (iter- 
ating independently,  oc  capable^  by  Itself,  of 
severance  or  measurement  It  is,  relatively 
to  the  unimproved  locality,  a  secondary  cause, 
set  in  operation  by  a  primary  one;  and  the 
primary  one,  originating  the  general  benefits 
flowhog  from  the  secondary  one,  does  not  be- 
come hurtful  to  one  lot  because  it  helps  to  a 
greater  degree  some  other.  The  raUroad  in 
the  vacant  locality  cannot  be  said  to  binder 
what  It  in  fact  produces.  It  follows  that  the 
judgment  rendered  is  erroneous.  Tlie  finding 
that  plaintiff's  property  was  injured  by  the 
raUroad  over  and  above  all  ttenefits  conferred 
Is  wbcdly  unsupported  by  proof  and  contra- 
dicted by  the  specific  findings.  The  Judgment 
should  be  reversed,  and  a  new.  trial  granted; 
costs  to  abide  the  event 

GRAY,  J.  (dissoitlng).  I  feel  constrained 
to  dissent  from  the  opinion  in  this  case,  not 
because  I  am  unwilling  to  agree  to  the  par- 
ticular rule  therein  adverted  to,  but  because 
I  think  there  was  some  evidence  upon  which 
the  decision  of  the  trial  court  could  rest  It 
may  be  considered  unsatisfactory  and  it  may 
be  vague,  but  that  consideration  is  no  ground 
for  reversing  the  judgment,  as  we  held  in  the 
Becker  Case,  131  N.  X.  500,  30  N.  E.  490.  I 
do  not  object  to  the  rule  which  prohibits  an 
award  of  damages  where  there  has  been  no 
proof  of  damage,  or  where  it  must  rest  upon 
theoretical  Inferences.  That  rule  was  laid 
down  In  the  Bohm  Case,  129  N.  Y.  570,  29  N. 
E.  802,  and  must  be  regarded  as  established 
by  that  decision;  but  I  do  object  to  the 
application  of  the  rule  to  the  facts  as  devel- 
oped in  the  present  case,  which  disclose  a  dif- 
ferent condition  of  things  from  what  was 
found  to  exist  in  the  Bohm  Case.  It  cannot 
be  said,  with  resi>ect  to  the  oitry  of  the  ele- 
vated railroad  Into  the  neighborhood  of  the 
properties  described  In  the  complaint,  that 
that  part  of  the  city  was  brought  Into  exist- 
ence and  peopled  through  the  agency  of  tli» 
defendants,  unaided  by  a  normal  city  growth 
which  was  operating  to  increase  city  values 
It  seems  to  me  that  consistency  with  our  pri« 
or  decisions,  which  have  affirmed  recoveries 
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based  upon  comparisons  of  property  ralnes 
In  the  neighborhood  In  connection  with  other 
facts  relating  to  the  railroad,  as  the  only 
practicable  proof  within  the  reach  of  the  com- 
plainant, requires  us  to  affirm  the  recovery 
here.  The  Becker  Case,  supra,  is  an  author- 
ity which  we  cannot  well  overlook  In  the  con- 
sideration of  the  disposition  of  the  present 
case. 

ANDREWS,  C.  J.,  and  PECKHAM  and 
HAIGHT,  JJ.,  concur  with  FINCH,  J.,  for  re- 
versal. O'BRIEN  and  BARTLETT,  J.,  con- 
cur with  GHAT,  J.,  for  affirmance. 

Judgment  reversed. 


(142  Ind.  301) 

STOFFBL  T.  SELX.ERS  et  al. 
(Supreme  Court  of  Indiana.     Oct  17,  1895.) 
ApponrTMBKT  or  Receiver— Ambnsmxrt  or 
Petition. 
Where  an  order  appointing  a  receiver 
to  take  charge  of  the  rents  and  profits  was  re- 
versed on  appeal  because  of  the  insufficient  al- 
legations  of  the   complaint,   and   the   receiver 
paid  into  court  the  moneys  then  in  his  hands, 
it  was  error  to  refuse  to  permit  plaintiff  to 
file  an  amended  complaint  on  an  affidavit  alleg- 
ing sucli  facts  as  would  have  originally  entitled 
him  tt>  the  appointment  of  a  receiver,  and  to 
liave  the  moneys  theretofore  collected  applied 
on  his  debt. 

I  Appeal  from  clrcnlt  court,  Huntington 
county;  3.  S.  Oox,  Judge. 
{  Application  by  John  P.  Stotfel  against 
Aaron  Sellers  and  others  for  the  appointment 
of  a  receiver  to  collect  the  rents  and  profits 
and  pay  off  the  mortgages  on  certain  real  es- 
tate. The  supreme  court  reversed  an  order 
appointing  a  receiver,  and  from  a  judgment 
of  the  lower  court  ordering  the  balance  In  the 
hands  of  the  receiver  to  be  paid  to  the  de- 
fendants, and  denying  plaintiff's  application 
for  filing  an  amended  complaint,  plaintiff  aiH 
peais.    Reversed. 

B.  F.  Ibach,  for  appellant  James  M.  Hat- 
field, for  appellees. 

MONKS,  J.  On  application  of  appellant,  a 
receiver  was  appointed  by  the  court  below, 
February  23,  1893,  to  collect  the  rents  and 
profits  of  certain  real  estate  upon  which  mort- 
gages had  been  foreclosed,  and  apply  the 
same  to  the  payment  of  said  mortgages.  An 
appeal  was  taken  from  this  order  of  the 
court,  and  the  same  was  reversed  In  this 
court  Sellers  v.  Stoffel  (Ind.  Sup.)  39  N.  E. 
52.  On  February  2, 1805,  after  the  case  had 
been  returned  to  the  court  below,  the  re- 
ceiver appointed  In  said  cause  made  a  report 
In  writing  of  his  receipts  and  expenditures 
as  said  receiver,  showing  a  balance  in  his 
hands,  and  that  appellant  and  appellees  both 
claimed  the  same.  Afterwards,  on  February 
18,  1895,  appellant  asked  permission  of  the 
court  to  file  an  amended  complaint,  and  at 
the  same  time  presented  the  amended  com- 


plaint and  an  affidavit  In  support  of  said  ap- 
plication. The  court  overruled  the  applica- 
tion, and  refused  to  permit  appellant  to  file 
the  amended  complaint,  to  which  action  of 
the  court  appellant  at  the  time  excepted. 
The  court  thereupon  ordered  the  balance  in 
the  hands  of  the  receiver  to  be  paid  to  ap- 
pdlee,  to  which  amtcU&'^t  objected  and  ex- 
cepted. 

The  affidavit  In  support  of  said  application, 
so  far  as  necessary  to  the  determination  of 
this  cause,  Is  substantially  as  follows:  A 
mortgage  was  foreclosed  on  certain  real  es- 
tate, and  a  Judgment  for  $1,135  rendered 
against  appellees,  and  in  favor  of  a  building 
and  loan  association,  on  the  2d  day  of  No- 
vember, 1892.  On  the  same  day  a  Judgment 
and  decree  of  foreclosure  was  rendered  In  fa- 
vor of  appellant  against  appellees  for  $201.50, 
which  was  a  second  lien  on  the  real  estate^ 
Said  real  estate  was  sold  by  the  sheriff,  on 
the  decree  of  foreclosure  first  named,  to  the 
building  and  loan  association,  the  plaintiff 
therein,  for  $1,204.08,  on  January  14,  1893, 
leaving  the  Judgment  and  decree  of  foredo- 
sure  in  favor  of  the  appellant  wholly  unsat- 
isfied. Afterwards,  to  protect  his  Interests 
In  said  real  estate,  appellant  purchased  and 
took  an  assignment  of  said  certificate  of 
purchase.  At  the  time  of  said  Sheriff's  sale, 
the  real  estate  was  occupied  by  a  tenant  of 
appellees.  After  said  sale,  the  application 
and  order  was  made  for  the  appointment  of 
a  receiver,  which  was  reversed  by  this  court 
When  the  said  sale  was  made  and  the  re- 
ceiver appointed,  there  was  a  lien  on  said 
real  estate  of  $81.30  for  state,  county,  and 
city  taxes.  Said  real  estate  was  not  worth 
more  than  $1,300,  and  the  liens  thereon 
amounted  to  the  sum  of  $1,600;  and  appel- 
lees were  wholly  insolvent,  and  had  no  real 
or  personal  property  whatever  out  of  which 
said  Judgment  or  taxes  could  be  made,  and 
were  utterly  unable  to  pay  any  part  of  said 
Judgment  or  taxes.  On  the  14th  day  of  Jan- 
uary, 1894,  the  time  of  redemption  expired, 
and  the  said  real  estate  was  not  redeemed. 
Wherefore  appellant  asks  that  he  may  amend 
bis  complaint  In  which  he  asks  for  the  ap- 
pointment of  a  receiver  so  as  to  show  these 
facts,  which  amended  complaint  (marked 
"Exhibit  A")  be  files  herewith  and  makes  a 
part  hereof,  and  which  amended  complaint 
he  says  Is  true,  and  asks  that  the  money  now 
In  the  hands  of  the  court  be  paid  first  on  said 
taxes,  and  the  remainder  on  said  unsatisfied 
judgment 

These  facts  are  not  the  same  as  those  pre- 
sented on  the  former  appeal,  and,  had  they 
1)0  en  before  us  then,  a  different  conclusion 
might  have  been  reached.  We  think  the 
court  below  erred  In  not  permitting  appel- 
lant to  file  his  amended  complaint  Appel- 
lant, on  a  proper  complaint,  has  a  right  to 
show.  If  he  can,  that  he  was  entitled  to  have 
a  receiver  appointed  In  February,  1893;  and, 
if  he  establishes  such  fact,  then  his  right  to 
the  money  in  the  bands  of  the  receiver  would 
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be  the  same,  and  would  be  determined  In  the 
same  way  as  if  a  receiver  had  been  properly 
appointed  at  that  time;  the  only  difference 
being  that  the  complaint  filed  now  should 
state,  not  only  the  facts  showing  that  he  was 
then  entitled  to  have  a  receiver  appointed, 
but  also  facts  showing  that  be  Is  now  enti- 
tled to  the  money  in  the  hands  of  the  re- 
ceiver. If  the  facts,  when  properly  pleaded 
and  proven,  give  appellant  the  money  on 
hand,  the  delay  or  the  fact  that  the  year  for 
redemption  has  expired  cannot  deprire  him 
of  such  right  We  express  no  opinion  as  to 
the  sufficiency  of  the  amended  complaint, 
which  Is  copied  Into  the  record,  as  that  ques- 
tion Is  not  before  as.  Judgment  reversed, 
with  Instructions  to  the  court  to  allow  ap- 
pellant to  file  an  amended  complaint,  and 
for  further  proceedings  not  In  conflict  with 
this  opinion. 


<ltt  ID«.  19) 

EVANSVILLB  &  T.  H.  B.  OO.  t.  TOHILL.1 
(Supreme  Court  of  Indiana.  Oct  16^  18KS.) 
DsATH  or  Emflotk  —  NEOLtoKsca  —  Pboxiuats 

CaVSB — INOOMPBTIKCT  or  FELLOW  BbBVAXT 

— Vbbdict. 

1.  A  finding  in  a  special  verdict  that  a  serv- 
ant was  incompetent  and  that  defendant  bad 
kDowledge  thereof.  Is  indispensable  to  defend- 
ant's liability  on  the  ground  of  its  having  em- 
ployed an  incompetent  servant. 

2.  Where  a  train  dispatcher  was  permitted 
to  run  a  "regnlar"  train  ahead  of  schedule 
time  as  an  "extra,"'  a  finding  that  be  had  ran 
40  trains  ahead  of  time  in  a  year  did  not  es- 
tablish his  incompetency. 

3.  Every  fact  essential  to  plaintiff's  recov- 
ery must  appear  to  have  been  found  and  stated 
In  a  special  verdict,  or  defendant  is  entitled 
to  judgment 

4.  where  plalntifrs  hnsband,  who  was  em- 
ployed by  defendant  as  an  engineer,  was  killed 
in  a  collision  between  his  train,  wiiich  was  run 
as  a  "regular,"  and  another  train  which  was 
being  run  as  an  "extra,"  or  inferior  train,  a 
SDecial  finding  that  the  company  maintained 
rules  under  wnicfa  re^lar  trains  might  be  con- 
verted into  extra  trams,  that  trains  of  inferior 
class  shonld  clear  the  right  of  way  for  trains 
of  superior  class,  and  a  finding  that  said  extra 
train  did  not  take  the  side  track,  so  that  the  reg- 
ular coald  have  passed  it  was  insufficient  to 
support  a  Judgment  for  plaintiff,  as  the  proxi- 
mate cause  of  the  collision  was  not  in  ordering 
said  train  to  run  as  an  "extra,"  and  failing  to 
notify  plaintifTs  husband  of  the  fact  hnt  was 
the  failure  of  his  fellow  servants  in  charge  of 
the  extra  to  complv  with  the  company's  rules 
by  keeping  out  of  the  way  of  the  regular. 

Appeal  from  circuit  court,  Sullivan  county; 
yr.  M.  Franklin,  Special  Judge. 

Action  by  Margaret  C.  Tohill,  admmistra- 
trlx  de  bonis  non  of  the  estate  of  Edward  D. 
Tohill,  deceased,  against  the  Bvansvllle  & 
Terre  Haute  Railroad  Company  to  recover 
damages  for  the  alleged  negligent  killing  of 
her  Intestate.  Plaintiff  bad  judgment,  and 
defendant  appeals.    Reversed. 

Iglehart  &  Taylor,  for  appellant  Cullop  & 
Kessinger,  John  Wilhelm,  Mrs.  A.  D.  Leacb, 
Wm.  F.  Townsend,  and  John  &  Bays,  for  ap- 
pellee. 

a  Hehearlng  denied,  t2  N.  B.  tSt 


HACKNE7,  J.  This  was  an  action,  Id 
three  paragraphs  of  complaint,  by  the  appel- 
lee, to  recover  damages  from  the  appellant  for 
the  alleged  negligent  killing  of  Edward  D. 
Tohill,  an  engineer  of  appellant  In  a  colli- 
sion of  two  freight  trains  upon  appellant's 
railway.  Each  paragraph  of  complaint  al- 
leged that  the  decedent  was  the  engineer  of 
train  No.  20,  north-bound  from  EvansvlUe 
to  Terre  Haute,  and  running  on  the  regular- 
ly established  schedule  time  for  said  train; 
tbat  train  No.  19,  running  south  on  said  rail- 
way, was,  by  direction  of  the  appellant,  run- 
ning 1  hour  and  20  minutes  ahead  of  the 
schedule  time  for  said  train,  and  that  while 
said  two  trains  were  so  running,  each  at  the 
speed  of  25  miles  per  hour,  and  at  a  point 
where  the  track  was  so  obscured  by  natural 
objects  that  a  view  could  not  be  had  In  either 
direction  for  any  considerable  distance,  said 
trains  collided,  and  witbont  any  fault  of  said 
engineer,  Tohill,  he  was  killed.  The;  first 
paragraph  charged  the  appellant  to  have  been 
negligent  in  running  No.  19  ahead  of  schedule 
thne,  and  passing  a  station  where^  by  the 
schedule,  said  two  trains  should  have  met, 
and  also  in  failing  to  notify  Engineer  TOhlll 
of  the  running  of  No.  19  out  of  schedule  time. 
The  second  paragraph  pleads  certain  rules  of 
the  appellant  as  to  the  movemoits  and  the 
operating  of  trains.  In  leaving  and  arriving 
at  stations,  as  to  the  preference  between  trains 
In  taking  the  right  of  way,  and  the  duties  of 
trains  to  go  upon  sidings  and  clear  the  main 
track.  In  time  for  the  arrival  of  schedule  trains 
having  such  preference,  at  the  meeting  point 
established  by  the  schedule.  It  Is  alleged  that 
the  train  dispatcher  had  control  of  the  move- 
ment of  all  trains  and  of  all  employes  on  such 
trains;  that  he  directed  the  movements  of 
the  two  trains  in  question,  and  that  in  vio- 
lation of  said  rules,  be  negligently  ordered 
train  No.  19  to  run  In  advance  of  schedule 
time  to  Princeton,  beyond  Vlncennes,  the 
schedule  meeting  place  for  said  two  trains; 
that  when  he  gave  said  order  he  knew,  or 
could  by  diligence  have  known,  that  the  obe- 
dience of  such  order  would  cause  said  train 
No.  19  to  meet  said  train  No.  20  between  Vln- 
cennes and  Princeton;  that  Tohill  had  no  no- 
tice or  knowledge  of  said  order.  It  Is  also 
averred  that  appellant  was  negligent  In  "em- 
ploying and  keeping  In  its  employ.  In  the 
office  of  train  dispatcher,  said  Southern,  whom 
the  defendant  well  knew,  or  could  have  known, 
was  incompetent  and  unfit,  on  account  of  his 
negligence  and  careless  manner  of  running 
its  trains  ahead  of  their  schedule  time.  In 
violation  of  defendant's  rules,  to  fill  said  posi- 
tion; that  it  was  known  by  the  defendant 
that  said  train  dispatcher  had  be^i  for  three 
months  last  past  before  said  date,  violating 
the  said  rules  *  *  *  in  carelessly  and  neg- 
ligently runnhig  its  trains  ahead  of  its  sched- 
ule time."  It  was  also  alleged  tbat  the  ap- 
pellant was  negligent  In  running  train  No. 
19  ahead  of  time  without  notice  to  Tohill,  as 
In  the  first  paragraph.    The  third  paragraph 


Digitized  by 


Google 


710 


M0STQS1A.STERN  REPORTER,  VoL  41. 


(Uid. 


la  Identical  wtfh  the  second,  except  that  It  al- 
leges the  effect  of  the  appellant's  roles,  which 
were  set  out  at  full  length  In  the  second. 
Dernnrrem  to  the  several  paragraphs  of  com- 
plaint were  overruled,  the  appellant  answered 
In  general  denial,  the  cause  was  submitted  to 
a  Juiy,  and  the  trial  resulted  in  a  special  ver- 
dict, upon  which  the  circuit  court  gave  Judg- 
ment for  the  appellee  over  the  motion  of  the 
appellant  for  Judgment  In  Its  favor. 

In  addition  to  facts  concerning  the  appel- 
lant's corporate  existence,  the  line  of  its  rail- 
way, the  employment  of  Tohlll,  the  collision, 
and  Its  results,  substantially  as  alleged  In 
the  complaint,  the  special  verdict  found  that, 
by  time-table,  the  company  classified  its  trains 
as  "pegnlar"  and  "extra,"  gave  all  schedule 
tmlns  numbers,  specified  all  of  the  stations, 
the  stopping  and  meeting  points  of  such 
trains,  and  the  times  of  their  arrival  at  and 
departure  from  stations,  and  that  no  train 
should  arrive  at  or  leave  a  station  In  advance 
of  its  schedule  time,  If  shown;  that  by  mlc 
it  was  made  the  duty  of  all  train  operatives 
to  run  all  regular  trains  according  to  soch 
schedule  time,  and  It  was  provided  that  no 
penon,  except  by  order  of  the  company,  should 
change  or  modlf^  such  rule;  that  the  company 
had  In  Its  employ,  as  train  dispatcher,  one 
Sonthem,  who  had  full  control  of  the  move- 
ment of  all  trains,  and  of  the  «nployte  oper- 
ating snch  trains,  with  power  to  direct  when 
and  how  all  trains  should  mn,  to  change  the 
running  of  regular  trains  to  that  of  extra 
trains,  and  to  fully  represent  the  company  in 
that  department;  that  No.  20  was  running 
north  on  regular  time,  and  as  a  regular  train; 
that  No.  19,  running  south,  ran  to  Sullivan 
as  a  regular  train,  and  when  at  said  station  it 
was  ordered  by  said  train  dispatcher  to  run 
in  advance  of  time  to  Princeton;  that,  pursu- 
ant to  said  order,  it  left  Sullivan  ahead  of 
regular  schedule  time,  and  thereby  became, 
under  said  classlllcation  of  trains,  an  extra, 
between  Sullivan  and  Princeton.  It  Is  found 
that  No.  19  arrived  at  Vlncennes,  the  place 
at  which,  If  running  as  a  regular  train,  It 
should  have  met  No.  20  1  hour  and  15  minutes 
later;  that  it  left  Vlncennes  1  hour  and  20 
minutes  ahead  of  schedule  time,  and  contin- 
ued Its  trip  to  a  point  eight  miles  south  of 
that  station.  It  Is  stated,  in  the  tenth  finding, 
that  the  appellant  knew,  when  the  order  In 
question  was  given,  that  Nos.  19  and  20  must 
meet  between  Vlncennes  and  Princeton;  that 
it  failed  to  direct,  by  said  order,  where  said 
trains  should  meet,  and  wholly  failed  to  give 
notice  to  No.  20  that  No.  19  was  running 
ahead  of  time;  that  said  order,  without  such 
notice,  or  a  direction  as  to  where  said  trains 
diould  meet,  was  dangerous  to  operatives.  It 
is,  by  other  findings,  stated  that  the  company 
had  a  rule  that  trains  of  Inferior  class  should 
take  the  siding,  and  clear  the  main  track  for 
trains  of  superior  class,  five  minutes,  and 
that  no  train  should  leave  the  station,  except 
to  meet  or  pass  at  the  next  station,  the  train 
having  the  right  of  track,  unless  It  had  the 


foil  time  allowed  between  stations  to  make 
the  meeting  at  the  passing  point,  and  dear  the 
track  for  snch  other  trains.  By  finding  No 
12  the  Jury  returned  that  the  operativeB  at 
No.  19  acted  upon  said  special  order  to  run 
ahead  of  time,  and  disregarded,  and  wholly 
failed  and  neglected  to  observe  and  act  In 
accordance  with,  said  mies  as  to  the  opera- 
tion of  said  train  between  Vlncennes  and 
Princeton;  that  between  Vlncennes  and  Ua- 
zleton,  on  appellant's  road,  was  a  station 
called  Pnrsell,  where  there  was  a  side  track 
of  snfliclent  capacity  to  admit  No.  19,  and 
permit  No.  20  to  pass  in  safety,  bat  that  said 
operatives  wholly  failed  to  accept  said  op- 
portunity, and  continued  to  a  point  beyond 
Pnrsell,  where  the  collision  occurred.  It  is 
also  found  that  the  train  dispatcher  could  have 
ascertained  that  snch  meeting  place  was  avail- 
able, but  neglected  to  do  so.  By  the  flfteaith 
finding  the  Jury  stated  that  Southern  had  been 
the  appellant's  train  dispatcher  for  one  year, 
having  full  charge  of  the  running  of  all  trains; 
that  during  that  time  he  Issued  40  orders  for 
schedule  trains  to  run  to  and  depart  from 
stations  ahead  of  their  schedule  time,  "which 
said  trains,  under  the  rules  of  the  company, 
were  not  permitted  to  arrive  or  leave  stations 
ahead  of  their  schedule  time,  except  when  or- 
dered to  do  so  by  the"  said  train  dispatcher, 
and  that  the  office  of  the  train  dispatcher  and 
that  of  the  president  of  the  company  were 
In  one  and  the  same  building.  The  evidence 
disclosed,  without  conflict,  as  existing  rules 
of  the  company,  the  following,  not  returned 
by  particular  finding  by  the  Jury:  "All  extra 
trains  are  of  inferior  class  to  all  regular 
trains  of  whatever  class."  "A  train  receiving 
order  to  run  extra  •  •  •  must  keep  clear 
of  all  regular  trains,  as  required  by  rule." 
"A.  train,  or  any  section  of  a  trata,  must  be 
governed  strictly  by  the  terms  of  orders  ad- 
dressed to  It,  and  must  not  assnme  rights  not 
conferred  by  such  orders.  In  all  other  re- 
spects it  must  be  governed  by  the  train  rules 
and  time-table."  These  rules  are  urged,  in 
connection  with  those  specially  found,  in  sup- 
port of  the  motion  for  a  new  trial,  and  as 
showing  that  the  verdict  was  contrary  to  the 
evidence.  The  questions  presented  by  as- 
signments of  error  and  the  argument  of  coun- 
sel Involve  the  sufliclency  of  the  several  para- 
graphs of  complaint,  the  sufficiency  of  the 
facts  found  In  the  special  verdict  to  sustain 
the  Judgment  against  the  appellant,  and 
whether  the  special  verdict  was  not  contrary 
to  the  evidence. 

If  the  rules  proven  and  not  specially  stat- 
ed In  the  verdict  had  been  found  by  the  ver- 
dict, we  would  not  find  It  difficult  to  deter- 
mine that  the  negligence  resulting  in  the 
death  of  Engineer  Tohill  was  that  of  those 
in  charge  of  train  No.  19,  and  not  that  of 
the  train  dispatcher.  It  would  then  very 
clearly  appear  that  the  appellant  had,  by 
Its  general  rules,  directed  No.  20  to  mn  upon 
a  given  schedule  of  time;  that  it  reserretl 
the  right  to  make  of  No.  19  an  extra  train. 


Digitized  by 


Google 


In<L) 


EY.ANBYILLE  *  X.  H/B.  CO.  «.  TOBILL. 


711 


fs  was  done;  tliat  extra  traios  WBre.requlf- 
ed  to  clear  tbe  track  for  schedule  or  regular 
trains;  tbat  the  order  of  No.  19  should 
bave  been  construed,  by  the  conductor  ot 
that  train  and  by  the  Jury,  In  ct«nection 
with  the  general  rules;  that  such  construc- 
tion would  have  required  that  No.  19  obey 
the  general  rules  In  all  respects,  excepting 
in  the  one  that  It  should  run  ahead  of  time. 
To  have  so  construed  and  acted  upon  the 
special  order,  train  No.  19,  knowing  the 
schedule  time  <MC  No.  20  at  the  several  sta- 
tions, and  being  required  to  leave  no  sta- 
tion unless  It  could  safely  reach  the  next 
station  in  time  to  clear  the  main  track  five 
minutes  before  the  arrival  of  No.  20  at  such 
station,  there  would  have  been  no  collision. 
The  general  rules  were  noUce  to  No.  19  to 
keep  out  of  the  way  of  No.  20,  and  No.  20 
was  given  the  preference  of  the  right  of 
way.  It  was  not  only  not  negligence  to 
give  no  notice  to  No.  20  tbat  No.  10  was 
running  extra,  but  such  notice,  and  the  fix- 
ing of  a  meeting  place  with  No.  20  in  the  or- 
der, were  impracticable,  since  No.  19  neces- 
sarily most  run  without  a  schedule,  and 
with  uncertainty  as  to  the  success  of  com^ 
pleting  the  work  of  the  several  stations, 
aad  the  degree  of  speed  attainable.  Not 
only  so,  bat  the  obedience  by  No.  10  of  the 
order  and  the  rules  made  the  mnntng  of 
No.  20,  by  schedule,  perfectly  safe  without 
notice.  However,  the  Issue  of  negligence, 
a«  presented  by  the  allegations  of  any  para- 
graph of  complaint,  did  not  Include  the  omi0- 
sion  to  direct,  by  the  special  order,  a  meet- 
ing place  for  said  two  trains,  and  the  con- 
clusion that  the  drcumstances  excused  the 
giving  of  notice  is  unnecessary  to  the  deci- 
sion of  this  case.  There  being  no  issue  up- 
on that  question,  the  finding  of  the  jury,  in 
the  tenth  speclflcatlon  of  the  verdict,  as  to 
the  failure  to  direct  a  meeting  place  for 
said  trains,  should  be  disregarded.  .  Railway 
Co.  T.  Stupak.  123  Ind.  210,  23  N.  E.  246; 
Railway  Co.  t.  Bush,  101  Ind.  682;  Ballroad 
Co.  V.  Spencer,  98  Ind.  186. 

While  doubting  the  sufficiency  of  the  al- 
legations of  the  second  and  third  paragraphs 
of  complaint  as  to  the  Incompetency  of  the 
train  dispatcher,  we  feel  certain  that  no 
donbt  can  exist  upon  the  proposition  that 
the  special  verdict  does  not  find,  as  a  fact, 
that  be  was  incompetent,  or  that  the  ap- 
pellant knew  he  was  incompetent.  Such 
findings  are  Indispensable  to  a  consideration 
of  the  question  of  the  company's  liability 
Ml  the  ground  of  its  Iiavlng  employed  an 
umkillful  and  Incompetent  servant  Rail- 
road Co.  r.  Duel,  134  Ind.  166,  33  N.  K.  355. 
and  cases  there  dted.  It  is  true  that,  by 
the  fifteenth  specification  of  the  verdict,  it 
is  found  that  Southern,  while  acting  as  train 
dispatcher,  had  Issued  40  orders  for  trains 
to  run  ahead  of  schedule  time,  and  to  depart 
from  stations  before  the  schedule  time,  and 
tbat  the  dispatt^er  and  the  president  of  the 
comvaiv  «ccQpied  offlcea.  in  the  same  build- 


ing during  that  i^eHod.  These  statements 
are  evidentiary,  and  are  in  no  sense-  state- 
ments of  the  tUtlmate  facta  that  Southern 
was  incompetent,  and  that  the  company 
knew  he  was'  Incompetent,  and  thereafter 
retained  him.  Such  findings  are  not  regard- 
ed. Elliott,  App.  Proa  {  .753,  and  numerous 
cases  cited  in  note  1.  It  is  fairly  inferable, 
however,  from  the  same  speclflcatlon,  that 
trains  might  leave  stations,  and  run  ahead 
of  time,  when  ordered  to  do  so  by  the  train 
dispatcher.  With  this  fact;  It  could  not  rea- 
sonably be  held  negligence  simply  to  ord» 
and  run  a  train  as  an  extra  train,  Or  out  of 
schedule  time,  and  it  would  be  far  from 
showing  that  the  train  dispatcher  was  in- 
competent. It  will  be  remembered  in  this 
connection  that  it  was  not  found  that,  lu  the 
40  cases,  the  train  dispatcher  was  not  per- 
mitted by  rule  to  m  run  trains,  nor  that  he 
did  BO  without  even  the  notice  to  opposing 
trains,  for  whicdi  the  appellee's  learned  coun- 
sel earnestly  contend  In  this  case. 

Not  conceding  that  the  complaint  sufficient- 
ly alleges  tbat  the  collision  was  due  proxi- 
mately to  the  negligence  of  the  train  dis- 
patcher, and  not  deciding  whether  the  train 
dispatcher  and  the  deceased  were  fellow 
servants,  we  will  proceed  to  examine  the 
special  verdict  upon  the  appellee's  contenticm 
that  it  finds  that  the  collision  vras  due  to  the 
aegllgence  of  the  train  dispatcher.  It  must 
be  borne  in  mind  that  every  fact  essential 
to  the  appellee's  recovery  must  appear  to 
have  been  found  and  stated  in  the  special 
verdict,  or  the  appellant  was  entitled  to 
judgment  Railway  Ca  y.  Qaines,  104  Ind. 
626,  4  N.  E.  84,  and  5  N.  B.  746;  Kurts 
T.  Oarr,  106  Ind.  674,  6  N.  E.  602;  BlltcbeU 
T.  Colglazier,  106  Ind.  464,  7  N.  B.  190;  Sttx 
T.  Sadler,  109  Ind.  254,  9  N.  E.  905;  Meeker 
T.  Shanks^  112  Ind.  207,  13  N.  B.  712;  Kehr 
▼.  HaU,  117  Ind.  406,  20  N.  E.  279;  Way- 
mlra  y.  Lank,  121  Ind.  1,  22  N.  E.  735;  Town 
of  Freedom  v.  Norrls,  128  Ind.  377,  27  N.  E. 
860.  We  think  it  may  be  conceded  to  be 
the  law  that  a  railroad  company,  operating 
a  complicated  system  of  trains,  is  required 
to  provide  for  the  reasonable  safety  of  the 
operatives  of  such  trains  against  collisions; 
that  it  would  not  be  a  compliance  with  such 
requirement  to  direct  one  train  to  run  by 
schedule  and  another  over  the  same  track 
without  schedule,  in  confiict  with  such  sched- 
ule train,  and  without  notice  to  the  schedule 
trainmen,  by  rule  or  otherwise,  or  without 
some  limitation  upon  the  extra  or  nonsohed- 
uled  train,  under  which  It  would  so  run  as 
to  guard  against  collision  with  the  schednle 
train.  Such  la  the  effect  of  the  case  of 
Railway  Co.  v.  Lang,  118  Ind.  679,  21  N.  B. 
317,  and  cases  there  cited.  There  are  many 
authorities  to  the  proposition  tbat  it  is  the 
duty  of  a  railroad  company  to  use  ordinary 
care  and  prudence  in  making  and  promnlgat* 
Ing  reasonably  necessary  and  sufficient  tu1«b 
for  the  safe  running  of  its  trains  and  for 
tb«  governm^  of  it^  employte,  ao  aa  ta 
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furnish  tbem  a  reasonable  degree  of  safe^, 
taking  Into  consideration  the  nature  ot  the 
service.  Railway  Co.  y.  McLallen,  84  111. 
109;  Railway  Co.  y.  Powers,  74  UL  341; 
Railway  Co.  y.  Salmon,  14  Kan.  512;  Besel 
y.  Railway  Co.,  70  N.  Y.  171;  Rose  y.  Rail- 
way Co.,  58  N.  T.  217;  Wright  y.  Railroad 
Co.,  25  N.  y.  562;  Railway  Co.  y.  Woodward, 
41  Md.  268;  Cooper  y.  Railroad,  44  Iowa, 
134;  Slater  y.  Jewett,  85  N.  Y.  61.  But 
this  requirement  does  not  deny  the  right  of 
railway  companies  to  yary  from  the  time- 
tables in  any  instance,  nor  does  It  mean  that 
every  variation  Involves  negligence  on  the 
part  of  the  company.  From  the  very  nature 
of  the  business  of  carrying  on  an  extensive 
railway  system,  trains  must  be  expected  to 
run  out  of  schedule  time,  some  from  un- 
avoidable delays,  and  others  as  extra  trains, 
carrying  an  accumulation  of  freight  or  pas- 
sengers beyond  the  line  of  business  ordinari- 
ly expected  and  regularly  prepared  for.  As 
said  In  the  case  last  cited:  "It  is  at  times 
a  necessity  so  to  do,  and  a  necessity  so  fre- 
quent as  to  fall  within  the  occurrences  that 
a  railway  servant  is  bound  to  expect,  in  the 
course  of  his  employment  Even  as  regards 
the  public  and  passengers,  a  railway  man- 
ager has  a  right,  when  needs  press,  to  vary 
from  his  general  time  table.  All  that  can 
then  be  required  from  him  by  the  public  and 
passengers  is  that,  when  he  makes  a  varia- 
tion, he  act  under  It  with  reasonable  care 
and  diligence."  This,  as  there  further  said, 
and  as  we  now  say,  was  all  that  a  servant 
could  ask  or  expect.  If,  therefore.  It  Is 
7ound  that  the  appellant  made  and  promul- 
gated such  rules  as,  by  their  faithful  obe- 
dience, reasonable  safety  was  secured  to 
operatives  of  scibedule  trains  against  colli- 
sion with  extra  trains,  the  appellant  must  be 
held  to  have  performed  its  duty  in  this  re- 
spect The  special  verdict  before  us  not 
only  fails  to  find  that  the  appellant  had  no 
rule  by  which  the  operatives  of  extra  trains 
were  to  so  run  as  to  protect  regular  trains 
from  collision,  but  it  is,  as  we  have  seen, 
expressly  found  that  the  company  maintain- 
ed rules  under  which  regular  trains  might 
be  converted  into  extra  trains;  that  trains 
of  an  inferior  class  should  clear  the  right 
of  way  for  trains  of  superior  class,  by  tak- 
ing a  side  track  at  least  Ave  minutes  before 
the  arrival  of  any  schedule  train  at  the  last 
station  to  which  it  was  safe  for  such  inferior 
train  to  mn;  that  No.  19  wholly  failed  to 
act  in  accordance  with  said  rules,  and  did 
not  take  the  side  track  at  Pursell,  where 
No.  20  conld  have  {Hissed  In  safety,  but  con- 
tinued beyond  said  station  to  where  the  col- 
lision occinred.  Thus,  It  appears  that  obedi- 
ence to  said  rules  by  No.  19  would  have 
made  the  passage  of  No.  20,  running  by  the 
schedule,  entirely  safe.  A  rule  easily  fol- 
lowed by  servants,  and,  when  followed,  se- 
curing safety  to  coservants,  is  a  reasonable 
compliance  with  the  duty  owing  by  the  mas- 
tar  to  his  servants  upon  this  question.    Aa 


beld  in  Rose  y.  Railway  Co.,  supra,  obedi- 
ence to  the  regulations  of  a  railway  company 
in  regard  to  the  running  of  trains  is  a  mat- 
ter of  executive  detail,  which  neither  the 
corporation  nor  any  general  agent  can  per- 
sonally oversee,  but  as  to  which  employes 
must  be  relied  on.  If  those  employes  fail 
in  their  duty  by  breaking  existing  regula- 
tions, and  in  consequence  other  employes 
are  injured,  no  action  can  be  maintained  for 
the  injury,  as  It  will  be  deemed  to  have  been 
caused  by  the  negligence  of  a  fellow  serv- 
ant 

As  we  have  seen,  the  negligence  of  those 
in  charge  of  No.  19  was  the  proximate  cause 
of  the  collision,  and  the  order  of  the  train 
dispatcher  was  not  negligently  Issued.  That 
t^e  operatives  of  No.  19  were  the  fellow 
servants  of  the  unfortunate  engineer,  To- 
hlll,  Is  not  questioned  by  appellee's  counsel, 
but  Is  conceded.  That  injury  resulting  from 
the  negligent  act  of  a  fellow  servant  creates 
no  liability  against  the  master  is  not  only 
well  settled,  but  is  conceded  also  by  appel- 
lee's counsel.  It  was  error,  therefore,  to 
deny  the  appellant's  motion  for  judgment 
upon  the  special  verdict  In  this  view  of 
the  case,  it  is  unnecessary  to  pass  upon  the 
sufficiency  of  the  complaint  though  we  In- 
cline to  doubt  its  sufficiency,  and  It  is  unim- 
portant that  we  should  pass  upon  the  motion 
for  a  new  trial.  The  judgment  Is  reversed, 
with  instructions  to  the  circuit  court  to  sus- 
tain the  appellant's  motion  for  Judgment  oa 
the  special  verdict 


(14  Ind.  App.  172) 
EVANSVILLB  &  T.  H.  R,  CO.  v.  CATES.» 
(Appellate  Court  of  Indiana.    Oct  16,  1S95.) 
Cakbibb  —  Ejbction  or  Passbnobr. 
Where  a  passenger  calls  and  pays  for  a 
ticket  to  one  place,  but  is  by  a  mistake  of  & 
railroad  company's  agent  given  a  ticket  to  an- 
other  place,    with    which   he,    wittiont    fault 
boards   the  train,   believing  ttiat  be   has   tiie 
proper  ticket,  be  is  entitled  to  ride  thereon  the 
distance  for  which  he  has  paid,  on  making  prop- 
er explanation  to  the  conductor;  and  if  the  con- 
dactor   refuRes   to   heed    his    statements,    and 
ejects  him,  the  company  must  respond  in  dam- 
ages.    Ross,  J.,  dissenting. 

Appeal  from  circuit  court,  Sullivan  coanty; 
3.  C.  Briggs,  Judge. 

Action  by  James  T.  Cates  against  the  Ev- 
ansvine  &  Terre  Haute  Railroad  Company  to 
recover  damages  for  a  wrongful  ejectment 
from  defendant's  train.  From  a  judgment 
for  plaintiff,  defendant  appeals.     Affirmed. 

Iglehart  &  Taylor  and  John  T.  Hays,  for 
appellant  A.  D.  Leach  and  W.  S.  Maple, 
for  appellee. 

GAVIN,  3,  The  appellee,  desiring  to  trav- 
el from  EvansvIUe  to  Terre  Haute  over  ap- 
pellant's railroad,  called  upon  its  agent  for  a 
ticket  to  Terre  Haute,  and  paid  him  the  r^- 
ular  price  for  such  a  ticket  By  mistake, 
.  the  agent  gave  him  a  ticket  to  Ylnceunea  oa- 

1  Rehearing  denied. 
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ly.  With  this,  belicTlng  It  to  be  that  to 
wblcb  he  had  asked,  and  without  any  fault 
or  negligence  upon  his  part,  appellee  boarded 
appellant's  train,  and  surrendered  his  ticket 
After  lAsslng  Vlncennes,  the  conductor  de- 
manded additional  fare,  as  his  ticket  only 
called  ,for  Vlncennes.  He  explained  that  he 
had  bought  and  paid  for  a  ticket  to  Terre 
Hante,  and  had  given  It  to  him,  and  bad  no 
mon^  to  pay  additional  fare.  Producing 
neither  ticket  nor  money,  be  was  ejected  from 
the  train,  and  for  this  sued  and  recorered 
damages  In  the  court  below. 

The  case  stated  Is  such  as  we  are  required 
to  consider  established  by  the  general  ver- 
dict In  appellee's  favor,  taken  In  connection 
with  the  answers  to  Interrogatories.  Con- 
struing all  the  averments  of  the  complaint  to- 
gether, we  think  It  was  not  Intended  to  count 
upon  the  ejection  of  a  passenger  who  had  a 
ticket  good  upon  Its  face,  but  that  the  gist 
of  the  complaint  Is,  ratho:,  the  wrongful  ejec- 
tion of  one  actually  entitled  to  be  carried  as 
a  passenger  upon  the  ticket  presented.  Such, 
we  think,  was  evidently  the  constmctloa 
placed  upon  It  by  both  the  court  and  parties, 
as  Indicated  by  the  briefs  and  verdict  and  In- 
terrogatories. The  case  will  not,  therefore, 
fall  upon  the  theory  that  there  is  a  fatal  va- 
riance, because  It  appears  that  the  ticket  was 
not  good  upon  its  face  for  the  ride  demanded. 

The  position  of  appellant's  learned  counsel 
is  that  tbe  face  of  the  ticket  Is  conclusive 
as  to  the  rights  of  the  passenger,  and  that 
the  conductor  Is  neither  required  nor  permit- 
ted to  listen  to  and  regard  any  explanations 
or  statements  by  which  tbe  passenger  may 
seek  to  establish  a  right  variant  therefrom. 
In  this  contention  counsel  are  supported  by 
the  statements  and  decisions  of  courts  and 
Judges  of  high  standing.  Frederick  v.  Rail- 
way Co„  37  Mich.  342;  HufTord  v.  Railway 
Ck).,  63  Mich.  US,  18  N.  W.  580;  Vandusan 
V.  Railway  Co.,  97  Mich.  439,  56  N.  W.  848; 
Mahoney  v.  Railway  Co.,  93  Mich.  612,  53 
N.  W.  793;  RaUroad  Co.  v.  Bennett,  1  0.  a 
A.  544,  50  Fed.  406;  Poulln  v.  Railway  Co., 
3  C.  O.  A.  23,  52  Fed.  197;  McKay  v.  RaU- 
way  Co.,  34  W.  Va.  65, 11  S.  E.  737;  Shelton 
V.  RaUway  Co.,  29  Ohio  St.  214;  Townsend 
V.  Railroad  Co.,  56  N.  T.  2^;  Hall  v.  Rail- 
road Co.,  15  Fed.  67;  Railway  Co.  v.  Bea,- 
ver,  22  Can.  Sup.  Ct  498;  Yorton  v.  Railway 
Co.,  64  Wis.  234,  11  N.  W.  482;  RaUread 
Co.  V.  Griffin,  68  ni.  499;  RaUway  Co.  v. 
WlUard,  31  ni.  App.  435;  Raggett  v.  RaUway 
Co.,  22  Wash.  Law  Rep.  441;  Bradshaw  v. 
RaUroad  Co.,  135  Mass.  407;  Peabody  v.  RaU- 
way Co.,  21  Or.  121,  26  Pac.  1053.  Other 
authorities,  however,  declare  that  in  proper 
cases  the  conductor  must  heed  the  state- 
ment and  explanation  of  the  passenger  as  to 
his  rights,  and  that  one  who  has  requested 
from  the  company  and  paid  for  a  ticket  to  a 
certain  place,  and  who  boards  the  train, 
without  fault,  believing  he  has  obtained  that 
which  be  sought,  Is  entitled  to  ride  thereon, 
even  though  the  agent  has  not  given  him 


the  proper  evidence  of  bis  right  to  ride 
RaUway  Co.  v.  Olds,  77  Ga.  673;  RaUroad 
Co.  V.  Dougherty,  86  Ga.  744.  12  S.  E.  747; 
RaUroad  Co.  v.  RUey,  68  Miss.  768,  9  South. 
443;  Hufford  v.  Railroad  Co.,  64  Mich.  631, 
31  N.  W.  544,  wherein  the  court  seems  to  re- 
verse the  trial  court  for  instructing  tbe  Jury 
in  accordance  with  the  doctrine  laid  down 
by  the  supreme  court  in  the  same  case  In  53 
Mich,  and  18  N.  W.  Railway  Co.  v.  Dennis 
(Tex.  Civ.  App.)  23  S.  W.  400;  RaUway  Co. 
V.  Mackle,  71  Tex.  491,  9  S.  W.  451;  Railway 
Co.  V.  Martlno,  2  Tex.  Civ.  App.  634,  18  8. 
W.  1066,  and  2L  S.  W.  781;  Bumham  v. 
RaUway  Co.,  63  Me.  298;  Ellsworth  v.  Rail- 
way Co.  (Iowa)  63  N.  W.  584;  Yorton  v. 
Railway  Co.,  62  Wis.  367,  21  N.  W.  516,  and 
23  N.  W.  401  (which  It  Is  difficult  to  reconcUe 
with  the  same  case  in  64  Wis.  and  11  N. 
W.);  RaUroad  Co.  v.  Rice,  64  Md.  63,  21 
Atl.  97;  Apirieby  v.  RaUway  Co.  (Minn.)  55 
N.  W.  1117;  Murdock  v.  RaUway  Co.,  137 
Masa  293;  Raibroad  Co.  v.  Winter's  Adm'r, 
143  n.  S.  60, 12  Sup.  Ct  356.  These  authori- 
ties do  not  all  directly  sustain  the  proposl- 
tloDS  to  which  they  are  cited,  and  in  some, 
especlaUy  of  those  first  set  forth,  the  state- 
ments relied  on  are  pure  dicta;  yet  they  may 
be  thus  Uned  up  as  favoring,  more  or  less  di- 
rectly, the  one  or  tbe  other  of  two  divergent 
rules.  We  deem  it  a  hopeless  task  to  under- 
take to  reconcUe  aU  of  them,  and  a  needless 
ena  to  take  up  each  ease,  and  examine  and 
distinguish  it  from  Its  feUows  where  distin- 
guishable. 

Thus  far  we  have  considered  decisions  out- 
side of  Indiana.  In  our  own  state,  however, 
tbe  current  of  adjudications  has  been,  from 
an  early  day,  against  the  poeitlon  assumed 
by  appeUant  RaUroad  Ca  v.  Hennlgh,  39 
Ind.  509;  RaUway  Co.  v.  McDonougb,  63 
Ind.  289;  Railway  Co.  v.  Fix,  88  Ind.  381; 
Pennsylvania  Co.  v.  Bray,  125  Ind.  229,  25 
N.  E.  439;  RaUroad  Co.  v.  Graham,  3  Ind. 
App.  28,  29  N.  B.  170;  RaUway  Co.  v.  Beckett 
(Ind.  App.)  39  N.  E.  429.  These  cases  es- 
tablish that  where  a  passenger  surrenders 
bis  ticket  to  tbe  conductor,  and  falls  to  re- 
ceive any  check  in  return,  the  company  is 
liable  for  his  ejection  by  a  subsequent  con- 
ductor in  charge,  to  whom  be  refuses  to  pay 
^e  or  present  any  ticket  or  check  entitling 
him  to  ride;  so,  aJeo,  where  the  passenger, 
by  direction  of -the  conductor,  transfers  from 
one  train  to  another,  upon  tbe  assurance  that 
be  can  ride  on  the  first  conductor's  train 
check,  which  was  in  fact  good  only  for  bis 
own  tr^ln;  also,  where  the  holder  of  ^  return 
couiK>n  ticket  receives  back  from  the  con- 
ductor the  wrong  coupon,  which,  without  dis- 
covering tbe  mistake,  he  presents  npon  the 
return  trip.  In  aU  these  instances  it  was 
held  that  tbe  conductor  must  heed  tbe  ex- 
planation of  tbe  passenger,  who  was  without 
the  proper  evidence  of  bis  right  to  ride 
through  the  mistake  of  tbe  company's  agent 
not  by  reason  of  bis  own  fault  In  tbe  case 
last  referred  to  (the  Beckett  Case),  It  is  ad- 
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Judged  that  one  boarding  a  train  without  a 
ticket,  by  reason  of  the  company's  negligent 
failure  to  afford  him  an  opportunity  to  buy 
one,  cannot  be  required  to  pay  an  excess  over 
the  ticket  fare*  but  is  entitled  to  be  carried 
at  the  regular  lowest  ticket  rate;  and  the 
conductor  must  listen  to  his  explanation  of 
the  circumstances,'  or  the  company  must  re^ 
spond  If  he  eject  the  passenger.  It  was  there 
said:  "The  first  wrong  was  by  appellant  in 
failing  to  furnish  appellee  a  ticket  upon  his 
reasonable  demand  therefor,  and  It  must  an- 
swer for  all  the  consequences  naturally  fol- 
lowing from  that  wrong.  The  company  can- 
not be  permitted  to  Justify  Its  own  wrongful 
conduct  by  the  fact  that  Its  servants  were 
acting  according  to  Its  directions  or  rules." 
"Although  the  conductor  may  be  acting  strict- 
ly according  to  the  rules  of  the  company, 
and  doing  that  and  only  that  which,  accord- 
Ing  to  Its  rules,  he  is  authorized  to  do,  it  by 
no  means  follows  that  his  conduct  Is  rightful 
towards  the  passenger.  Between  himself 
and  the  company,  Its  rules  will  Jtistlfy  the 
conductor,  but  not  so  as  between  himself,  as 
the  company's  representative,  and  the  passen- 
ger." In  Hallway  Co.  v.  Oonley,  6  Ind.  App. 
16,  82  N.  B.  96,  865,  It  was  said  by  this  court: 
"It  to  true  that  where  the  passenger  has  no 
ticket,  or  has  a  ticket  so  Imperfect  that  it 
furnishes  no  sufBclent  evidence  of  being  gen- 
uine, and  the  conductor  has  nothing  to  deter- 
mine the  passenger's  rights  from  except  his 
explanations,  he  Is  not  bound  to  take  the 
same  as  true,  unless  bis  failure  to  have  a 
ticket  or  a  perfect  ticket  was  due  to  the  com- 
pany's ftiult"  Again,  in  Bailroad  Co.  v. 
Ault,  10  Ind.  App.  661,  88  N.  B.  492,  the 
court  said,  through  Relnhard,  X:  "If  the 
appellee  really  purchased  and  paid  for  a 
first-class  passenger  ticket,  with  a  return  cou- 
pon attached,  at  the  time  he  testified  he  pur- 
chased it,  and  presented  the  same  to  the  con: 
ductor,  it  would  strongly  tend  to  prove  that 
his  expulsion  from  the  train  was  wrongful, 
no  matter  what  the  form  or  wording  of  the 
ticket  may  have  been." 

Carrying  out  the  principles  nnderiylng  these 
decisions,  we  do  not  see  how  It  Is  possible  to 
escape  the  conclusion  that  where  a  passen- 
ger calls  for  and  pays  for  a  ticket  to  one 
place,  but  is,  by  the  mistake  of  the  company's 
agent,  given  a  ticket  different  from  that  de- 
sired, with  which  he,  without  fault,  boards 
the  train  believing  he  has  the  proper  ticket, 
he  is  entitled  to  ride  thereon  the  distance  for 
which  he  has  paid  upon  making  proper  ex- 
planation; &nd,  if  the  conductor  refuses  to 
heed  bis  statements,  the  company  must  re- 
spond. He  has  paid  for  his  ride,  and  pre- 
sented in  good  faith  the  only  evidence  given 
him  by  the  company  of  Iiis  right  to  make  the 
joomey.  If  the  company  has  not  furnished 
him  the  proper  token  to  convey  the  fact  to 
the  mind  of  its  conductor,  the  blame  and  the 
consequences  thereof  must  both  rest  upon  the 
company,  which  is  in  fault,  rather  than  upon 
the  passenger,  who  Is  not.  In  thus  holding. 


fre  are  lA^rinoiiy  with  the  riews  of  on* 
supreme  court,  as  expressed  ■  in  Godfrey  v. 
Railway  Co.,  116  Ind.  SO,  18  N.  B.  61,  wherein 
K'was  decided  that  where  a  passenger  reeelv- 
ed'from  the  staticm  agent  the  wrong  ticket, 
being  the  reverse  of  that  for  which  he  asked, 
he  could  not  ride  thereon  four  months  after 
his  discovery  of  the  mistake,  but  Judge 
Mitchell  says:  "It  is  quite  probable,  if  the 
plaintiff,  without  having  had  ample  opportuni- 
ty to  correct  the  mistake  after  discovering  it, 
had  offered  the  ticket  on  the  first  trip,  and 
had  t>een  refused  passage,  he  would  have 
been  entitled  to  recover  for  any  Injury  in 
case  he  had  been  ejected  after  having  done 
dll  he  reasonably  could  to  rectify  the  mistake. 
l%e  case  would  then  have  fallen  within  the 
principles  declared  in  Railway  Co.  t.  Fix,  88 
Ind.  ^1,  and  cases  of  tliat  class." 
'  It  is  sometimes  said  that  it  Is  Impracticable 
tor  the  conductor  to  Investigate,  because. 
While  he  Is  doing  so;  the  passenger  may  reach 
his  destination  and  b?  gone,  and  the  company 
cannot  pursue  him  without  disproportionate 
Inconvenience  and  expense.  To  this  it  may 
be  answered  that  this  Is  not  much  more  Im- 
practicable than  for  a  passenger  to  pay  a  sec- 
ond time  who  has  no  more  money;  nor  Is  it 
perhaps  much  more  inconvenient  for  the  com- 
pany to  putfiue  the  passenger  fOr  his  fare 
than  for  the  passenger  to  go  to  the  exiiense 
and  trouble  of  convincing  the  ownpany  that 
Its  o£9clal  has  made  a  mistake,  and  compelling 
the  return  of  the  money.  Improperly  exacted. 
As  a  rule,  the  amount  Involved  and  the  ex- 
pense and  trouble  required  would  be  widdy 
disproportionate.  If  it  be  said  that  the  con- 
ductor cannot  Inform  himself  and  learn  the 
real  truth,  we  may  answer  that  the  oppor- 
tunity is  fully  as  good  as  in  any  of  the 
other  cases  where  it  is  held  that  he  must 
listen  to  and  heed  the  passenger's  explana- 
tion. As  It  seems  to  us,  every  objection  that 
may  be  offered  to  our  holding,  whether  it  be 
Inconvenience  to  the  company  or  conductor, 
Impracticability  of  ascertaining  the  truth,  or 
violation  of  the  company's  rules  by  the  con- 
ductor, all  are  equally  tenable  and  apprc^ri- 
ate  In  these  other  cases.  It  is  true  these 
other  cases  are  distinguishable  from  the  one 
in  baud,  in  that  the  facts  are  somewhat  dif- 
ferent, as  in  truth  they  differ  from  one  anoth- 
er; yet  the  cardinal  principle  governing  them 
Is  the  same,  and  that  we  take  to  be  this:  The 
company  has  a  right  to  enforce  against  the 
passenger  its  reasonable  rules  and  regula- 
tions, provided  his  failure  or  inability  to  so 
do  is  not  brought  about  solely  by  its  own 
fault.  The  rule  for  which  appellant  contends 
is  largely  founded  upon  its  supposed  neces- 
sity as  a  requisite  to  the  proper  manngement 
of  Its  trains;  yet  we  have  heard  no  general 
complaint  of  the  Impossibility  of  running 
trains  In  those  states  where  the  opposite  rule 
has  been  adopted.  We  may  say,  also,  that. 
In  most  of  those  courts  which  adhere  to  the 
rule  asserted  by  appellant,  those  cases  in  our 
own  state  upon  which  we  rely  would  have 
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been  dedded  differottly  from  the  deteRnlniar 
tlon  of  our  courts.  We  hare  referred  to  aer- 
eral  federal  court  decisions  Bnstaining  api)el- 
lant's  views,  some  of  which  state  quite 
strongly  the  rule  for  which  Its  counsel  con- 
tend. To  show  the  opinion  of  the  highest  fed- 
eral court  upon  some  of  the  propositions 
therein  advajKied,  we  refer  especially  to  the 
case  of  Railroad  Co.  r.  Winter's  Adm'r.  143 
U.  a  00,  12  Sup.  Ct  856.  In  this  case  the 
passenger  purchased  a  ticket  upon  which  the 
agent  told  him  be  could  stop  over  by  speak- 
ing to  the  conductor.  This  be  did.  The  con- 
ductor punched  bis  ticket,  and  returned  it 
with  the  statement  that  thiq  would  be  suffl- 
dent,  and  he  could  use  the  ticket  on  another 
train  after  stopping  over.  This  he  under- 
took to  do,  and  was  ejected  because  be  had 
no  proper  ticket  and  would  not  pay  fare. 
Tile  following  instruction  was  declared  to 
correctly  state  the  law:  "That  if  the  plain- 
tifl's  testimony  was  true  In  regard  to  what 
took  place  between  himself  and  the  ticket 
agent  in  Boston,  and  afterwards  with  the  first 
conductor  on  defendant's  train,  and  if  the 
plaintiff,  when  be  bought  bis  ticket  in  Bos- 
ton, Informed  the  ticket  agent  .of  his  wlsb 
to  stop  off  at  tbe  Oleaa  station,  and. was 
then  told  by  the  agent  that  he  would  have  to 
speak  to  the  conductor  about  that,  and  be- 
tween Blnghamton  and  Olean  the  plaintiff  in- 
formed the  conductor  that  be  wished  to  stop 
over  at  Olean,  and  the  conductor,  instead  of 
giving  the  plaintiff  a  stopover  ticket,  punch- 
ed the  plaintlfTs  ticket,  and  told  him  ijiat  was 
sufficient  to  give  him  the  right  to  stop  over 
at  Olean,  and  afterwards  to  use  tbe  punched 
ticket  between  Olean  and  Salamanca,  then, 
whatever  tbe  rules  and  regulations  of  the 
company  were,  the  plaintiff  was  rightfully  a 
passenger  upon  the  train  at  the  time  of  his 
ej^ulsion,  and  the  conductor  .had  no  right 
to  put  him  off  for  not  paying  his  fare,  and 
the  company  was  liable  for  the  act  of  the 
conductor."  Tbe  court  says,  further  referring 
to  its  holding  that  the  action  of  the  last  con- 
ductor was  unwarranted:  "The  reason  of 
such  rule  Is  to  be  found  in  the  principle  that 
where  a  party  does  all  that  he  is  required  to 
do  under  the  terms  of  a  contract  into  which  ha 
has  entered,  and  is  only  prevented  from  reap- 
ing the  benefit  of  such  contract  by  the  fault 
or  wrongful  act  of  the  other  party  to  it,  tlie 
law  gives  him  a  remedy  against  the  other 
party  for  such  breach  of  contract"  A  re- 
covery of  $10,000  was  therein  affirmed. 

Our  concluslM]  is  also  in  accord  with  that 
set  forth  in  the  text  of  the  latest  (1894)  edi- 
tion of  Wood  on  Railroads  (volume  3,  {  349): 
•Where  the  passenger  asks  and  pays  for  a 
certain  ticket,  and  the  station  agent,  by  ml»- 
take,  gives  him  a  different  one,  which  does 
not  entitle  him  to  the  passage  desired,  the 
conductor  has  no  right  to  expel  him,  and  the 
company  is  liable  in  damages  If  he  is  expelled, 
The  passenger  has  a  right  to  rely  on  the 
agent  to  give  him  the  right  ticket.  There  are 
authorities  which  bold  the  other  way,  but  i^ 


■terns  that  their  views  are  lndefeii8lbl&''  fd 
Hutchinson  on  Carriers  (section  680)  the  pas- 
senger's right  to  Indemnity  for  all  the  re- 
anltaat  iiljury  in  cases  like  this  Is  recognized 
and  apparently  approved,  but  is  placed  up(»i 
a  somewhat  different  basis.  Tbe  doctrine 
.which  we  assert  meets  the  approval  of  the 
editor  ctf  25  Am.  &  Xng.  SnCt  Law,  9.  1075. 
Judgment  affirmed. 

ROSS,.  J.  (dissenting).  I  cannot  eoncnr  la 
the  holding  of  the  majority  that  the  answeia 
to  tbe  interrogatories  do  not  overcome  tiie 
general  verdict .  The  ticket  received  by  the 
appellee  from  appellant's  ticket  agent  entitled 
him  to  a  passage  from  Evansville  .to  Vln- 
cennes,  and  to  that  extent  he  was  rightfully  on 
the  appellant's  train,  and  the  conductor  was 
bound  to  accept  his  ticket  and  carry  him  to 
that  point  Beyond  Vincennes  be  had  no 
ris^t  to  be  upon  tbe  train,  unless  he  either 
produced  anotlier  ticket  issued  to  tiim  by  the 
railroad  company,  evidencing  bis  right  to  ilde 
further,  or  paid  his  fare.  His  right  to  be 
upon  the  train  and  to  passage  depended  upon 
his  either  paying  to  the  conductor  tbe  regu- 
lar fare  from  the  point  of  embarUng  to  Ills 
destination,  or  the  production  of  a  ticket  is- 
sued to  Um  by  an  authorized  agent  of  tlie 
company,  which  on  its  t&ce  called  for  a  pa»- 
sage  from  tlte  former  i>oint  to  the  latter.  And 
I  may  add  that  all  the  courts  recognized  It  as 
a  rule  of  "passenger  traffic"  that  no  person 
has  a  right  to  passage  on  a  train  without 
paying  fare,  unless  a  ticket  or  other  evidence 
of  a  right  of  transportation.  Is  presented  ta 
the  conductor. 

In  orda  that  we  may  properly  apply  Um 
law  to  the  Cacts  in  this  case,  it  is  aecesstiy 
to  determine  first  the.  theory  upon  which  tlia. 
complaint  proceeds.  It  is  in  two  paragraplis, 
and  reads  ss  follows:  First  paragraph:.  "Tba 
plaintiff  complains  of  tbe  defendant  and  al- 
leges: That  the  said  defendant  is  a  xailroad 
corporation,  organized  and  existing  under  the 
laws  of  the  state  of  Indiana,  and  that  aa 
such  corporation,  on  the  19th  day  of  January, 
1894,  the  said  carrier  of  passengers  for  hire 
was  then  and  there;  as  such,  operating  a  line 
of  railroad  between  Evansville,  Ind.,  and 
Terre  Haute,  Ind.  Ttiat  on  said  day  tbe  said 
plaintiff  puicliaBed  from  said  defendant  a 
ticket  for  the  sum  of  three  dollars  and  thirty 
cents  (93.30),  which  said  sum  of  money  the 
said  plaintiff  paid  the  said  defendant  then 
and  there  for  said  ticket  entitling  him  to 
passage  on  said  road  from  Evansville,  Ind.,  to 
Terre  Haute,  Ind.,  a  station  on  said  road, 
which  said  Terre  Haute  station  was  then  and 
there  a  regular  stopping  place  for  Its  trains; 
and  then  and  there  at  Evansville,  Ind.,  on  the 
10th  day  of  January,  1894,  the  said  plaintiff, 
with  his  said  ticket  In  his  possession,  took 
passage  on  the  said  defendant's  cars  and  vrain 
for  said  station  at  Terre  Haute,  Ind.;  and  the 
train  on  which  plaintiff  eo  took  passage,  as 
aforesaid,  was  accustomed  to  and  did  go  to 
Teree  Haute,  Ind.    Tha^  In  cvusiOwtkyon  .of  j 
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plalntUTs  baylns  said  ticket  as  aforeBald,  tlie 
aald  defendant  tben  and  there,  at  the  time  of 
said  porcbase,  promised  and  agreed  to  cany 
the  plaintiff  as  a  passenger  from  Eiranarille, 
Ind.,  to  Terre  Haute,  Ind.  That,  soon  after 
said  train  of  the  defendant  on  which  plaintiff 
took  passage  as  aforesaid  left  Siransrllle, 
Ind.,  the  said  defendant,  by  its  conductor  of 
said  train,  took  up  from  the  plaintiff  his  said 
ticket  That  Immediately  after  said  train  pass- 
ed the  8tatl(«  of  Vlncennes,  Ind.,  the  said  con- 
ductor of  the  defendant  on  said  train  came  tA 
the  plaintiff,  and  told  him  (the  plalndfl)  that 
he  should  bare  got  off  and  left  the  train  at 
VlncaineB,  Ind.,  and  ordered  talm,  the  plain- 
tiff, to  get  off  at  the  next  station.  That  plain- 
tiff then  informed  the  said  conductor  fully 
that  he  had  purchased  and  paid  for  a  ticket  to 
Xerre  Haute,  Ind,  as  aforesaid;  bat  the  con- 
ductor denied  this,  and  Insisted  on  plaintUTs 
getting  off  at  the  next  station.  That  other 
persons  on  the  train  who  were  present  at  tb« 
time  plaintiff  purchased  said  ticket  as  afore- 
said also  then  and  there  Informed  said  con- 
doctor  of  the  fact  of  said  purchase  of  said 
ticket  by  said  plaintiff  as  aforesaid,  but  said 
otmductor  still  denied  It,  and  refused  to  be- 
Uere  the  plaintiff  and  said  other  peraona,  and 
insisted  on  plaintiff's  getting  off  at  the  sta- 
tion, which  the  said  plaintiff  declined. and  re-' 
fused  to  do.  That  thereupon,  upon  the  arrival  of 
said  train  at  the  next  station,  to  wit,  the  station 
of  Oaktown,  cm  defendant's  said  road,  in  the 
nighttime,  the  said  defendant,  by  Its  said  con- 
ductor and  Its  brakeman  on  said  train,  by  force 
and  arms,  and  with  violence,  wrongfully,  will- 
fully, unlawfully,  and  maliciously,  idcked  up 
the  plaintiff,  and  forcibly  dragged  him  out  of 
and  from  said  train,  and  put  him  upon  the 
platform  at  said  station  of  Oaktown,  Ind.,  and 
left  him  then  and  there  in  the  nighttime,  and 
refused  to  carry  him  to  Terre  Hftute,  Ind.; 
and  that,  after  so  putting  this  plaintiff  off  as 
aforesaid,  the  said  defendant's  train  pulled 
out,  and  went  to  Terre  Haute,  Ind.  That 
said  plaintiff  is  and  was  at  the  time  aforesaid 
a  cripple,  and  had  taken  his  shoes  off  on  the 
train  upon  entering  and  taking  bis  seat,  and 
was  put  off  said  train  without  his  shoes,  as  said 
defendant,  by  its  said  agents  and  servants, 
the  said  conductor  and  brakeman,  well  Imew. 
That  said  plaintiff  was  thereby  compelled  to 
remain  at  said  Oaktown  all  night,  and  did  not 
and  could  not  get  to  Terre  Haute  until  the 
next  day.  That,  by  the  violence  and  force  used 
as  aforesaid  In  putting  him  off  said  train  at 
Oaktown,  he  was  greatly  injured  and  bruised 
and  disabled  and  made  sick,  and  was  greatly 
humiliated  and  put  to  shame  in  the  presence  of 
his  fellow  passengers,  and  wounded  in  his  feel- 
ings, to  the  great  damage  of  the  plaintiff,  and 
said  plaintiff  was  compelled  to  pay  a  large 
sum,  to  wit,  $1,  as  additional  fare  to  Terre 
Haute,  and  also  $1  expense  in  paying  the  ho- 
tel fare  at  Oaktown  that  night,  in  the  sum  of 
twenty-five  hundred  dollars  <$2,500),  for  which 
amount  plainiifl  asks  Judgment  against  the 
■aid  defendant"    Second  paragraph;    "The 


plaintiff  complains  of  the  defendant,  taiA  al- 
leges: That  the  said  defendant  is  a  railroad 
corjioration  organized  and  existing  under  the 
laws  of  the  state  of  Indiana;  and  said  defend- 
ant, on  the  19th  day  of  January,  1891.  was  a 
common  carrier  of  passengers  for  hire,  and 
was  then  and  there,  as  such,  operating  a  line 
of  railroad  between  Bvansville,  Ina.,  and 
Terre  Haute,  Ind.  That  on  said  day  the  said 
plaintiff  purdiased  from  said  defaidant  a  tick- 
et for  the  sum  of  three  dollars  and  thirty 
cents  (13.30),  which  said  sum  at  money  said 
plaintiff  paid  said  defendant  then  and  there 
for  said  ticket,  entitling  him  to  passage  on 
said  road  from  BvansvIUe,  Ind.,  to  Terre 
Hante^  Ind.,  a  station  on  said  road,  which  said 
Terre  Haute  was  then  and  there  a  regular 
stopping  place  for  its  said  trains;  and  then  and 
tiiere  at  EvansviUe,  Ind.,  on  the  said  19tb 
day  of  January,  1894,  the  said  plaintiff,  with 
his  said  ticket  in  his  possession,  took  passage 
on  said  defendant's  cars  and  train  for  said 
station  of  Terre  Haute,  Ind.,  and  the  train  on 
which  plaintiff  took  passage  was  accustomed 
to  and  did  go  to  Terre  Haute,  Ind.  That  In 
consideration  of  plaintiff's  buying  said  tltket 
as  aforesaid,  the  said  defendant  then  and 
tiiere,  at  the  time  of  said  purchase,  promised 
and  agreed  to  carry  plaintiff  as  a  passenger 
from  EvansviUe,  Ind..  to  Terre  Haute,  Ind. 
Th&t  soon  after  said  train  of  the  defendant 
on  which  plaintiff  took  passage  as  aforesaid 
left  E^van6vllle,  Ind.,  the  said  defendant,  by 
Its  conductor  of  said  train,  took  up  from  plain- 
tiff his  said  ticket  That  immediately  after 
said  train  passed  the  station  of  Vlncennes, 
Ind.,  the  said  conductor  told  him  (the  plaintiff) 
that  he  should  have  got  off  and  left  the  train 
at  Vlncennes,  Ind.,  and  ordered  the  plaintiff 
to  get  off  at  the  next  station.  The  plaintiff 
then  informed  the  said  conductor  fuUy  that  be 
had  purchased^  and  paid  tfor  a  ticket  to  Terre 
Haute,  Ind.,  as  aforesaid,  but  the  conductor 
denied  this,  and  insisted  on  the  plalntifTs  get- 
ting off  at  the  next  station.  That  said  plain- 
tiff declined  and  refused  to  so  get  off.  That  said 
I  plaintiff  informed  said  conductor  that  he  had 
uo  other  money  than  what  he  had  used  for  the 
jjurchase  of  the  ticket,  and  that  he  had  an 
important  engagement  to  meet  at  Terre  Haute. 
Ind.;  that  he  would  be  enabled  to  consum- 
mate such  engagement  if  he  arrived  at  Terre 
Haute  that  night,  and  would  lose  the  same  if 
he  did  not;  that  he  had  a  chance  and  would 
be  engaged  to  work  for  a  man  If  he  got  to 
Terre  Haute  that  night,  and  would  lose  said 
engagement  if  he  was  put  off;  that  be  had 
no  money  to  further  pay  for  such  ride  to 
Terre  Haute,  Ind.,  or  to  pay  for  Ids  entertain- 
ment if  put  off.  Nevertheless,  at  the  station 
of  Oaktown,  Knox  county,  Indiana,  the  de- 
fendant, by  its  conducts  and  trainmen,  forci- 
bly and  unlawfully  removed  plaintiff  from  its 
said  cars  and  train,  and  said  train  and  cars 
BO  left  plaintiff  at  said  station,  whereby  plain- 
tiff lost  said  engagement  That  by  said  en- 
gagement, plaintiff  would  have  been  employed 
to  take  care  of  a  farm  at  $20  per  month  for 
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the  term  of .   Tb&t  plaintiff  had  no  othw 

opportimity  to  become  bo  engaged.  That  plain- 
tiff la  a  day  laborer,  and  dependent  ux>on  his 
engagements  to  work  for  his  living.  That 
plaintiff  has  been  damaged  thereby  $1,000. 
Wherefore  plaintiff  asks  judgment  for  one 
thousand  dollars  and  all  proper  relief." 

Both  paragraphs  are  drafted  npon  the  same 
theory,  and  differ  but  slightly  in  their  allega- 
tiona  From  the  facts  alleged,  it  is  evident 
they  proceed  npon  the  theory  that  the  appellee 
purchased  and  received  a  ticket  entitling  him 
to  ride  upon  the  appellant's  train  from  Evans- 
ville  to  Terre  Haute,  and  that  upon  demand  he 
deUrered  that  ticket  to  the  conductor  of  the 
train,  who  afterwards,  and  before  he  reached 
Terre  Haute  (his  destination,  as  deslgrnated  In 
his  ticket),  unlawfully  expelled  him  from  the 
train.  It  is  not  alleged  that,  although  the  ap- 
pellee purchased  and  paid  for  a  ticket  from 
BvansTille  to  Terte  Haute,  the  ticket  agent  of 
the  appellant,  by  mistake  or  otherwise,  gave 
him  a  ticket  entitling  him  to  a  shorter  ride 
than  he  paid  for,  but  the  allegation  is  that  he 
purchased  a  ticket  "entitling  him  to  passage" 
"from  Evansvllle,  Ind.,  to  Terre  Haute,  Ind.," 
and  "with  his  said  ticket  In  his  possession, 
took  jiassage  on  said  defendant's  cars  and 
train  for  said  station  of  Terre  Haute."  It  Is 
<lear  to  the  mind  of  the  writer  that  the  com- 
plaint, Judged,  as  it  must  be,  by  its  general 
scope,  proceeds  upon  the  theory  that  the  plain- 
tiff  is  entitled  to  recover  because  he  was 
wrongfully  ejected  from  the  train,  and  not  for 
a  breach  of  the  contract  of  carriage. 

The  sufficiency  of  the  fiicts  alleged  in  the 
complaint  to  constitute  a  cause  of  action  is  not 
presented  by  any  specifkation  of  error  assign- 
ed in  this  court;  hence  we  decide  nothing  with 
reference  to  their  sufficiency. 

By  their  general  verdict,  the  Jury  necessarily 
found  that  ttie  appellee  purchased  of  and  re- 
-celved  from  appellant's  agent  at  EvansviUe  a 
ticket  entitling  him  to  passage  over  its  road 
from  Evansvllle  to  Terre  Haute;  that,  "with 
his  said  ticket  in  his  possession,  [he]  took  pas- 
sage" on  one  of  appellant's  passenger  trains, 
which  run  from  Evansvllle  to  Terre  Haute; 
that  he  gave  his  ticket  to  the  conductor  of  tiie 
train,  but  that,  before  he  reached  Terre  Haute, 
he  was  wrongfully  ejected  from  the  train. 
These  facts,  under  the  allegations  of  the  com- 
plaint, the  jury,  by  their  general  verdict,  nec- 
essarily decided;  and,  unless  the  fiicts  stated 
in  the  answers  to  the  interrogatories  are  so 
-clearly  antagonistic  to  the  facts  thus  implied- 
ly found  by  the  general  verdict  as  that  they 
-cannot  be  reconcilable  one  with  the  other,  the 
general  verdict  must  stand.  Under  the  issues 
presented  by  the  pleadings,  no  question  arises 
as  to  what  rights,  if  any,  appellee  may  have 
for  being  exi>eUed  from  the  train  on  account 
of  any  mistake  of  appellant's  ticket  agent  in 
giving  him  the  wrong  ticket,  and  one  entitling 
him  to  a  shorter  ride  than  he  contracted  and 
paid  for;  the  only  issue  presented  by  the  com- 
plaint being  whether  or  not  he  presented  to  the 
-conductor  a  ticket  which  ou  its  fa^  entitled 


him  to  rld^  on  appellant'^  train  from  Evans- 
vllle to  Terre  Haute. 

I  believe  I  may  assert  without  fear  of  con- 
tradiction that  the  great  weight  of  authority 
in  this  country  is  that  the  ticket  is  conclusive 
evidence  to  the  conductor  of  the  terms  of  the 
contract  of  carriage  between  the  passenger 
and  Hie  railroad  company,  and  that  he  la  not 
bound  to  accept  the  statements  of  the  passen- 
gerwhich  in  any  manner  vary  or  contradict  the 
contract  as  evidenced'  by  lie  ticket.  In  fact, 
counsel  for  appellee  states  the  rule  to  be  as 
follows:  "As  between  the  passenger  and  the 
conductor,  the  face  of  a  ticket  Is  conclusive 
evidence  of  his  rights."  The  following  au- 
thorities sustain  this  view  of  the  rule:  Brad- 
shaw  T.  RaihtMtd  Co.,  136  Mass.  407;  McKay 
V.  RaUway  Co.,  34  W.  Va.  65,  11  8.  E.  737; 
Tovnisend  v.  Railroad  Co.,  56  N.  Y.  296; 
Frederick  v.  Railway  Ga,  37  Mich.  342;  Shel- 
ton  T.  Railway  Co.,  29  Ohio  St.  214;  Dietrich 
V.  Railroad  Co.,  71  Pa.  St.  432;  Petrie  v. 
Railroad  Co.,  42  N.  J.  Law,  449;  Railroad  Co. 
v.  Griffin,  68  ID.  499;  Hall  v.  Railroad  Oa, 
16  Fed.  57;  Weaver  v.  Railroad  Co.,  3  Thomp. 
&  O.  270;  Pennington  v.  Railroad  Co.,  62  Md. 
96;  Johnson  v.  Railroad  Co.,  63  Md.  106; 
Peabody  v.  Navigation  Co.,  21  Or.  121,  26  Pac. 
1053;  Vandusan  v.  RaUway  Co.  (Mich.)  56  N. 
W.  848;  Railroad  Co.  v.  Bennett,  1  O.  0.  A. 
644,  60  Fed.  496;  Jerome  v.  Smith,  48  Vt.  230; 
Downs  V.  Baiboad  Co.,  36  Conn.  287;  Mosher 
V.  Railroad  Co.,  127  TJ.  8.  300,  396,  8  Sup.  Ct. 
1324;  Boylan  y.  Railroad  Co.,  132  U.  8.  146, 
152,  10  Sup.  Ct  60. 

The  supreme  court  of  Massachusetts,  In  the 
case  of  Bradsbaw  v.  Railroad  Co.,  supra,  says: 
"It  is  a  reasonable  practice  to  require  a  passen- 
ger to  pay  his  fare,  or  to  show  a  ticket,  check, 
or  pass;  and,  in  view  of  the  difficulties  above 
alluded  to,  it  would  be  unreasonable  to  hold 
that  a  passenger  without  such  evidence  of  his 
right  to  be  carried  might  forcibly  retain  his 
seat  in  a  car,  upon  his  mere  statement  that  he 
Is  entitled  to  passage.  If  the  company  has 
agreed  to  furnish  him  with  a  proper  ticket, 
and  has  failed  to  do  so,  he  is  not  at  liberty  to 
assert  and  maintain  by  force  his  rights  under 
that  contract,  but  he  Is  bound  to  yield,  for  the 
time  being,  to  the  reasonable  practice  and  re- 
quirements of  the  company,  and  enforce  his 
rights  in  a  more  appropriate  way.  It  is  easy 
to  perceive  that,  in  a  moment  of  irritation  or 
excitement.  It  may  be  unpleasant  to  a  passen- 
ger who  has  once  paid  to  submit  to  an  addi- 
tional exaction.  But,  unless  the  law  holds  him 
to  do  this,  there  arises  at  once  a  conflict  of 
rights.  His  right  to  transportation  la  no  great- 
er than  the  right  and  duty  of  the  conductoi 
to  enfco-ce  reasonable  rules,  and  to  conform 
to  reasonable  and  settled  customs  and  prac- 
tices. In  order  to  prevent  the  company  from 
being  defrauded;  and  a  forcible  collision  might 
ensue.  The  two  supposed  rights  are  in  fact 
inconsistent  with  each  other.  If  the  passenger 
has  an  absolute  right  to  he  carried,  the  con- 
ductor can  have  no  right  to  require  the  produc- 
tion of  a  ticket  or  the  payment  of  fare.    It 
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Is  more  reasonable  to  hold  that,  for  the  t!me 
being,  the  passenger  must  bear  tlie  burden 
which  results  from  his  failure  to  have  a  proper 
ticket  It  follows  that  the  plaintiff  was  where 
he  had  no  right  to  be  after  his  refusal  to  pay 
a  fare,  and  that  he  might  properly  be  ejected 
from  the- car." 

In  Mosber  v.  Railroad  Co..  23  Fed.  326,  de- 
cided by  the  United  States  circuit  court  for  the 
Eastern  district  of  Missouri,  where  the  facts 
were  that  Mo^er  had  purchased  a  round-trip 
ticket  entitling  him  to  passage  on  the  compa- 
ny's railroad  from  St.  Louis  to  Hot  Springs 
and  return,  the  ticket  providing  on  Us  face 
the  return  coupon  thereof  was  good  for  pas- 
sage only  when  properly  stamped  by  the  com- 
paay'B  agent  at  Hot  Springs  on  the  day  it  was 
to  be  used  for  such  return  passage;  that  the 
passenger  went  to  the  ticket  office  of  the  com- 
pany a  reasonable  time  Isefore  the  departure 
of  the  train  upon  which  be  took  passage  to 
return  to  St  Louis,  bnt,  on  account  of  the 
absence  of  the  company's  agent  he  could  not 
get  bis  ticket  stamped;  that  be  got  upon  the 
train,  and  tendered  his  ticket  imstamped  to 
the  conductor,  stating  why  he  was  unable  to 
get  bis  ticket  stamped  as  provided  on  the  face 
of  the  ticket;  that  the  condnctor  refused  to 
accept  the  ticket  or  to  heed  the  statement,  but 
demanded  that  he  pay  his  fare,  and,  refusing, 
he  was  ejected  from  the  train.  Brewer,  J., 
upon  these  facts,  states  the  law  thus:  "The 
condnctor,  when  the  ticket  was  presented,  saw 
no  stamp  up<Hi  It  The  plaintiff  had  not  been 
identified,  and  the  rules  of  the  oxnpany,  bind- 
ing np<»  him  as  a  conductor,  required  him  to 
remove  the  party  unless  he  paid  his  fare. 
Now,  can  It  be  that  the  laUroad  company  Is 
responsible  because  the  conductor  did  that 
which,  by  the  rules  of  the  company,— reaaona- 
l)le  rules,  too,— in  pursuance  of  hla  duty,  he 
ought  to  have  done?  Grant  that  there  was  an 
implied  contract  that  the  station  agent  should 
have  been  at  Hot  Springs  depot.  If  the  plain- 
tiff bad  sued  for  a  breach  of  that  contmct,  and 
nad  asked  the  amount  which  he  was  compelled 
fo  pay  In  order  to  purchase  a  return  ticket, 
then  a  very  different  question  would  have 
arisen.  But  here  he  relies  on  the  fact  that 
the  expulsion  from  the  train  was  unlawful, 
ijecause  the  conductor  ought  to  have  taken  bla 
statemoTt  Instead  of  that  evidence  which  was 
provided  by  the  contract  viz.  indentification 
and  the  stamp  of  the  agent  at  Hot  Springs. 
It  certainly  would  Infroduce  a  very  uncertain 
rule  of  procediu%  If  a  conductor  could  not  rest 
upon  the  faith  of  the  ticket  which  Is  presented 
to  him,— If  he  is  bound  to  act  as  a  judicial  tri- 
bunal, and  take  testimony  and  inquire  Into  the 
excuses  or  reasons  for  the  nonperfectlon  of  the 
ticket  which  is  presented  to  him.  The  party 
took  the  ticket  uxwn  the  face  of  which  was 
the  express  stipulation  that,  before  it  should 
be  good  for  a  return  passage,  the  holder  should 
be  Identified  by  the  agent  at  Hot  Springs,  and 
tie  should  stamp  that  ticket  on  the  back.  Now, 
the  party  says:  'Why,  I  wanted  to  prove  to 
the  railroad  conductor  tiiat  I  was  the  man,— 


th6  party  who  took  that  ticket  In  the  first  In- 
stance.' Can  the  courts  cast  upon  the  cmi- 
ductor  the  dnty  of  entering  vpaa  a  judicial  in- 
vestigatlan?  Of  course,  the  conductor  ooold 
not  at  the  Instant  secure  counts  testimony, 
and  be  wonld  be  bound  to  take  the  statement 
of  the  party  as  to  the  facts  oC  the  case,  inde- 
pendent of  the  express  hmguage  of  the  ticket 
I  do  not  think  be  has  a  right  to  rely  npon  the 
langruage  of  the  contract  as  expressed  in  the 
ticket  If  the  party  waa  injured  by  the  neg- 
ligence or  wrong  of  somebody  else,  he  shonld 
have  paid  his  fare  back,  and  then  sued  to  re- 
cover the  amount  which  he  bad  been  com- 
pelled to  pay  owing  to  the  omission,  n^li- 
gence,  or  misconduct  of  the  agent  at  Hot 
Springs." 

In  Frederick  v.  Railway  Oo.,  supra.  One  so- 
preme  court  of  Michigan,  by  Cooley,  J.,  sayB: 
"How,  then,  Is  the  coaductor  to  ascertam  the 
contract  entered  Into  between  the  passenger 
and  the  railroad  company  where  a  ticket  i» 
purchased  and  presented  to  blm  ?  Practically, 
there  are  hot  two  ways,— one,  the  evidence  of- 
fered by  the  ticket;  the  othe^,  the  statement  of 
the  passenger,  contradicted  by  the  ticket. 
Which  should  govern?  There  is  but  one  mle 
which  can  safely  be  tolerated  with  any  decent 
regard  to  the  rights  of  railroad  companies  and 
passengers  generailly.  As  between  the  conduct- 
or and  passenger  and  the  right  of  the  latter  to 
travel,  the  ticket  produced  must  be  conclusive 
evidence;  and  he  must  produce  It  when  called 
upon,  as  the  evidence  of  his  right  to  the  seat 
he  daima  Where  a  passenger  has  pnrchased 
a  ticket,  and  the  condnctor  does  not  carry  blm 
according  to  its  terms,  or  if  the  company, 
through  the  mistake  of  Its  agent,  has  given 
him  the  wrong  ticket,  so  that  be  had  been 
compelled  to  relinquish  his  seat  or  pay  his 
fare  a  second  time  in  order  to  retain  it,  be 
should  have  a  remedy  against  the  company  for 
a  breach  of  the  contract;  but  he  would  have 
to  adopt  a  declaration  differing  essentially 
from  the  one  resorted  to  in  this  case." 

In  Boylan  v.  Railroad  Co.,  132  U.  S.  146,  1» 
Sup.  Ct.  50,  the  court  says:  "The  conductor  of 
a  street  car  cannot  reasonably  be  required  to 
take  the  mere  word  of  a  passenger  that  he  is 
entitled  to  be  carried  by  reason  of  having  paid 
a  fare  to  the  conductor  of  another  car,  or  even 
to  receive"  and  decide  upon  the  verbal  state- 
ment of  others  to  the  t&ct  The  OKiductor  has 
other  duties  to  perform,  and  it  would  often  be 
Imiiosaible  for  him  to  ascertain  and  decide  up- 
on the  rights  of  a  passenger,  except  In  the 
usual  simple  and  direct  way.  It  is  no  great 
hardship  for  the  passenger  to  pnt  npon  him  the 
duty  of  seeing  to  it  in  the  first  Instance  that 
he  receives  and  presents  to  the  conductor  the- 
proper  ticket  or  check,  or.  If  he  fails  to  do  this, 
to  leave  him  to  bis  remedy  against  the  com- 
pany for  a  breach  of  contract;  otherwise,  the 
conductor  must  investigate  and  determine  the 
question  as  best  he  can  while  the  car  is  on 
Its  passage.  The  circumstances  would  not  he 
favorable  for  a  correct  decision  in  a  doubtful 
case.    ▲  wrong  decision  in  tavor  of  the  pas- 
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etmga  would  xnraally  leave  One  ODmpeoy  witb- 
oiit  remedy  for  tbe  (are.  The  passenger  dlaaii- 
pears  xt  the  end  of  the  trip;  and  often.  It  It 
should  be  ascertained  by  subeeqnent  Inquiry 
that  he  obtained  bis  passage  fraudulently,  the 
legal  remedy  against  him  would  be  futile.  A 
railroad  company  Is  not  expected  to  give  credit 
for  the  payment  of  a  single  fare.  A  wrong 
decision  against  the  passenger,  on  the  othor 
band,  would  subject  the  company  to  liability 
In  an  action  at  law,  and  perhaps  for  substan- 
tial damages.  The  tmactlcal  result  would  be 
either  that  the  railroad  company  would  find 
itself  pledged  In  common  prudence  to  carry 
erery  passenger  who  should  claim  a  right  to 
ride  in  Its  cars,  and  thus  be  subject  to  frequent 
frauds,  or  else.  In  order  to  avoid  this  wrong, 
to  make  such  stringent  rules  as  greatly  to  in-' 
commode  the  public,  and  deprive  them  of  the 
facilities  of  one  line  to  another,  whlcb  they 
now  enjoy.  It  is  a, reasonable  practice  to  re- 
quire a  passenger  to  pay  bis  fare,  and  to  show 
a  ticket,  check,  or  pass;  and  It  would  be  im- 
reasonable  to  hold  that  the  passenger,  without 
evidence  of  bis  right  to  be  carried,  might  forci- 
bly retain  his  seat  in  a  car  upon  bis  mere  state, 
ment  that  he  is  entitled  to  a  passage.  If  the 
company  has  agreed  to  furnish  him  with  a 
proper  ticket,  and  has  failed  to  do  so,  he  Is 
not  at  liberty  to  assert  and  maintain  by  force 
blB  Tights  und»  that  oontiact;  but  he  Is  bound 
to  yield,  for  the  time  being,  to  a  reasonable 
practice  and  requirements  of  the  cominny,  and 
enforce  his  rights  In  a  more  appropriate  way. 
His  right  to  transportation  is  no  greato:  than 
the  right  and  duty  of  the  conductor  to  enf  Mce 
reasonable  rules.  It  Is  more  reasonable  to  hold 
that,  for  the  time,  being,  the  passenger  must 
bear  the  bnrdoi  which  results  from  his  failure 
to  have  the  proper  ticket  It  follows  that  the 
plalntlir  was  where  .he  had  no  right  to  be  aft- 
er bis  refusal  to  pay  a  fare,  and  that  be  might 
properly  be  ejected  from  the  car." 

In  Ball  V.  Ballroad  Ca,  supsa,  the  court, 
after  putting,  by  way  of  illustration,  a  case 
where  a  passenger  had  paid  for  a  ticket'  en- 
titling him  to  ride  from  A.  to  C,  but,  by  ac- 
cident or  the  mistake  of  the  tldcet  seller,  he 
was  furnished  with  a  ticket  from  A.  to  B., 
<the  latter  an  intermediate  station  between 
the  stations  A.  and  0.),  says:  "He  bas  paid 
his  money,  and  there  Is  a  valid  contract  to 
carry  blm  to  his  destination,  but  It  can  hard- 
ly be  that  he  can  require  the  conductor  to 
stop  the  train  till  Ije  can  rectify  ttae  mistake. 
or  take  the  ticket  on  his  assurance  of  the 
real  contract,  or  to  abandon  the  ticket  sys- 
tem and  disregard  the  regulations  made  for 
the  general  public  and  the  carriers'  mutual 
conveni^ice.  What  is  to  be  done?  Clearly, 
it  seems  to  me,  the  passenger  should  pay  his 
fare,  if  able,  anjd  settle  the  dlfTerence  with 
ib«  company  by  returning  the  ticket  and  ad- 
Justing  the  balance.  Men  do  tUs  in  ordi- 
nary business  Intercourse  in  othw  branches 
of  trade  <«  commerce,  and  there  is  no  reason 
why  they  should  not  in  this.  The  law  recog- 
nizes that  these  carriers  And  it.  necessary  In 


tbeir  tmslflesa'  to  liarefhripdheokk  ta6  bal-' 
ances  in  the  intercommunication  of  tbeir 
agents,  and  they  require  In  its  conduct  elabo- 
rate systems  of  rulea  to  prevent  loss  to  them 
and  to  the  public.  Mistakes  will  occur  with 
railroads  as  with  others,  and  the  same  rules, 
should  be  applied.  It  seems  to  me  tbat  a 
passenger,  finding  hims^f  without  s  ticket 
or  .other  evidence  of  bis  contract  which  will 
be  recognized  under  these  regulations,  can- 
not plant  himself  on  his  contract  right,  and 
force  the  railroad,  outside  and  against  the 
regulations,  to  a  specific  performance  then 
and  there,  by  compelling  the  conductor  to 
eject  blm,  as  a  foundation  for  more  dam- 
ages than  he  would  receive  if  be  should  com- 
ply with  the  regulations^  and  sue  for  a 
breach  of  the  contract  There  is  no  other 
just  way  to  manage  these  mistakes.  Those 
who  would  defraud  the  company  might  pre- 
tend to  be  the  victims  of  mistakes  or  the 
beneficiaries  of  contracts  outside  the  regu- 
lations. Wo  took  much  time,  examined 
many  witnesses,  and  heard  much  argument 
on  the  Issue  whether  the  station  agent  did  or 
did  not  make  the  alleged  contract  to  carry 
the  plaintiff  on  tickets  expired  <»  their  face; 
and  I  doubt  If,  in  the  conflict  of  proof,  the 
jury  could  have  reached  a  satisfactory. ver- 
dict on  that  issue.  How,  then,  could  ttae  con- 
ductor have  tried  it  snccessfuUy  in  the  brief 
time  allowed  him  in  collecting  tickeitst  It 
waa  impossible.  He  hod  either  to  take 
plalntifC's  word  for  it,  or  enforce  his  regula-' 
tions.  Ttae  platntlfTs  word  was,  and  has 
been  all  along,  disputed;  and,  giving  bim  ttae 
benefit  of  all  tbe  credence  his  cliaracter  and 
life  entitle  liim  to,  the  fact  remains  that  the 
conductor  bad  no  means  tyt  knowing  tbe 
weight  to  be  attached  to  his  word,  and  a., 
common  imposter  could  have  told  tbe  story 
aa  well  as  tbe  best  of  men." 

And  in  Poulin  v.  Railway  Op.,  8  C.  O.  A. 
28,  52  Fed.  197,  Taft  J.,  says:  "The  law 
settled  by  the  great  weight  of  authority,  and 
but  recently  declared  in  a  case  in  this  court 
(Ballroad  Co.  v.  Bennett,  1  0.  C.  A.  544,  00 
Fed.  496),  is  that  tbe  fttoe  of  the  ticket  is 
conclusive  evidence  to  tbe  conductor  of  the 
terms  of  ttae  contract  of  carriage  between: 
the  passenger  and  tbe  company.  Ttae  reason 
for  ttais  is  found  in  ttae  impoeslbiUty  of  oper»- 
atlng  railways  on  any  ottao:  principle,  wltta  a 
due  regard  to  the  convwience  and  safety  of 
the  rest  .of  ttae  traveling  public,  or  ttae  prtqper 
security  of  ttae  company  in  collecting  the 
fares.  The  conductor  cannot  decide  l^m  tbe 
statements  of  tbe  passenger  what  his  verbal 
contract  with  ttae  ticket  agent  was,  in  tbe 
absence  of  the  counter  evidence  of  the  agent. 
To  do  so  would  take. more  time  than  a  con- 
ducts can  spare  in  ttae  proper. and  safe  dis- 
ctaarge  of  bis  manifold  and  Important  duties,  - 
and  it  would  rotder  ttae  company  constantly 
subject  to  fraud  and  subsequent  loss.  The 
passenger  must  submit  to  the  inconvenience 
of  either  paying  bis  fare  or  ejection,  and  re- 
ly upon  bis  remedy  in  damages  against  the 
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company  for  fhe  negligent  mistake  of  fhe 
ticket  agent.  There  la  acme  conflict  among 
the  anthorltlea,  but  the  great  weight  of  them 
Is  In  foyor  of  the  result  here  stated." 

If,  then,  the  ticket  which  appellee  gave  to 
appellant's  condnctor  Is  conclusive  as  to  ap- 
pellee's right  upon  the  train,  and  the  Jury, 
by  their  general  verdict,  having  found  'that 
he  gave  the  conductor  a  ticket  which  on  Its 
face  entitled  him  to  ride  from  Evansvllle  to 
Terre  Haute,  we  must  look  to  the  Interroga- 
torIe&  to  see  what  material  fact  Is  found  In 
their  answers,  If  any,  which  cannot  be  rec- 
onciled with  the  general  verdict. 

The  Interrogatories  propounded,  with  the 
answers  of  the  Jury  thereto,  are  as  follows: 
"(1)  Q.  Was  the  plaintiff  a  passenger  on  de- 
fendant's train  that  was  scheduled  to  leave 
Evansvllle.  Indiana,  at  0-.30  o'doek  p.  m.  on 
January  19,  1801?  A.  Yes.  (2)  Q.  Was  not 
John  Laugel  conductor,  and  3dbn  Baldwin 
brakeman,  on  said  train  on  which  plaintiff 
was  riding?  A.  Yes.  (3)  Q.  Did  plaintiff 
ride  on  said  train  from  Evansvllle  to  Oak- 
town  on  said  date?  A.  Yes.  (4)  Q.  Did  not 
said  Latigel,  as  such  conductor,  collect  the 
tickets  and  fares  from  the  passengers.  In- 
cluding the  plaintiff,  on  said  train  on  said 
date?  A.  Yes.  (5)  Q.  Was  the  plaintiff  re- 
quested by  the  conductor  to  leave  said  train 
at  Oaktown,  and  did  he  refuse  to  get  off? 
A.  Yes.  (6)  Q.  Did  the  conductor  and  brake- 
man  put  the  plaintiff  off  said  train  at  Oak- 
town?  A.  Yes.  (7)  Q.  Was  the  plaintiff 
hurt  or  Injured  by  the  conductor  or  brake- 
man  In  patting  him  off?  A.  No.  (8)  Q. 
Was  any  mwe  force  used  than  necessary  In 
putting  the  plaintiff  off  said  train?   A.  No. 

(9)  Q.  Did  the  plaintiff  have  a  ticket  when 
he  got  on  the  train  at  Evansvllle?  -  A.  Yes. 

(10)  Q.  Did  not  the  plaintiff  pay  the  defend- 
ant's agent  at  Evansvllle  $3.30,  and  call  for 
a  ticket  from  Evansvllle  to  Terre  Haute?  A. 
Yes.  (11)  Q.  Did  not  said  agent  give  said 
plaintiff  a  ticket  for  passage  on  said  train? 
A.  Yes.  (12)  Q.  Did  the  plaintiff  give  the 
conductor  a  ticket  after  leaving  EvansvUIe, 
and  before  reaching  Vincennes?  A.  Yes. 
(13)  Q.  Is  not  the  ticket  Introduced  In  evi- 
dence the  same  ticket  so  handed  by  the  j^n- 
tiff  to  said  conductor  Laugel?  A.  Yes.  (14) 
Q.  Did  not  said  conductor,  after  receiving 
said  tIckeA;,  place  the  same  in  a  pocket  dif- 
ferent from  the  one  In  whldi  be  put  all  the 
other  tickets  taken  up  on  said  train,  except 
the  ticket  taken  from  Mr.  Werley?  A.  Yes. 
(15)  Q.  Did  not  the  conductor  put  plaintiff's 
ticket  and  Werley's  ticket  In  the  same  pock- 
et? A.  Yes.  (16)  Q.  Did  the  plaintiff  ever 
read  or  examine  his  said  ticket?  A.  No. 
(17)  Q.  Was  not  said  ticket  a  ticket  from 
Evansvllle  to  Vincennes,  and  numbered 
0265?  A.  Yes.  (18)  Q.  Did  the  plaintiff  pur- 
chase said  ticket  at  the  defendant's  office  in 
Evansvllle?  A.  Yes.  (19)  Q.  Did  the  plaintiff, 
at  the  time  he  purchased  said  ticket,  ask  for 
a  ticket  to  Terre  Haute?  A.  Yes.  (20)  Q. 
Did  the  plaintiff  have  his  shoes  on  or  was  he 


barefoot  when  put  off  the  tmtn?  A.  Tes. 
(21)  Q.  Did  the  plaintiff  offer  or  give  to  the 
said  condnctor  any  other  ticket  than  the  one 
Introduced  In  evidence?  A.  No.  (22)  Q. 
Did  the  plaintiff  refuse  to  pay  fare  between 
Vincennes  and  Terre  Haute,  or  any  fare 
after  leaving  Vlncomes?  A.  Yea.  (23)  Q. 
Was  not  the  ticket  which  plaintiff  gave  to 
the  condnctor  on  said  train  In  the  words  and 
figures  following,  to  wit:  'Evansvllle  and 
Terre  Haute  Railroad.  No.  9265.  Evans- 
vllle (U.  D.)  to  Vincennes.  Good  until  one 
day  after  date  of  sale,  and  for  continuous 
passage  on  trains  stopping  at  points  named, 
when  stamped  by  selling  agent  A.  G.  Palm- 
er, Qen'l  Pass'r  Agent'  A.  Yes."  The  Jury, 
in  answer  to  the  twenty-first  and  twenty- 
third  Interrogatories,  find  that  the  only  ticket 
which  appellee  gave  to  the  condnctor,  on  Its 
face,  entitled  him  to  ride  only  from  Evansvllle 
to  Vincennes,  and.  In  answer  to  Interrogatory 
22,  that  he  refused  to  pay  any  fare  from 
Vincennes  to  Terre  Haute. 

From  these  facts  specially  found  by  the 
Jury  in  answer  to  the  interrogatories,  it  is 
evident  that  appellee  was  wrongfully  on  ap- 
pellant's train  aftw  it  left  Vincennes,  the 
point  to  which  his  ticket  entitled  him  to  he 
carried,  and  his  refusal  to  pay  his  fare  from 
Vincennes  to  Terre  Haute  Justified  the  con- 
ductor In  putting  him  off  the  train.  To  hold 
otherwise  under  the  Issues  of  this  case  Is  to 
say  that  the  ticket  is  not  the  evidence  of  the 
passenger's  rlgtit  to  be  carried,  but  that  the 
right  to  be  upon  the  train  and  to  transporta- 
tion depends  upon  the  statement  of  the  pas- 
senger, and  that  such  statements  are  conclu- 
sive, and  must  be  heeded  by  the  conductor. 
In  other  words,  if  the  passenger  has  an  abso- 
lute right  to  be  carried,  the  conductor  cannot 
require  the  production  ot  a  ticket  or  the  pay- 
ment of  fare. 

In  the  majority  opinion  a  number  of  deci- 
sions of  this  court  and  of  the  supreme  court 
of  this  state  are  cited  in  support  of  said 
opinion,  but  I  tiilnk  they  are  each  and  all 
distinguishable  from  the  case  In  hand.  In 
Railway  Co.  v.  Hennigh,  snpra,  the  question 
was  whether  or  not  the  conductor  had  a  right 
to  expel  the  passenger,  although  he  had  pur- 
chased and  given  to  the  conductor  a  ticket 
which  upon  its  face  entitled  him  to  ride  from 
Chicago  to  New  C^stie;  and  the  court  held 
llut  his  expulsion  was  wrongfuL  In  Rail- 
way Co.  V.  McDonough,  snpra,  the  facts  were 
that  McDonough  purchased  a  ticket  entitling 
him  to  ride  from  Toledo,  Ohio,  to  Ft  Wayne, 
Ind.  Re  entered  a  passenger  car  attached  to 
a  freight  train,  and  to  the  conductor  of  the 
train  delivered  up  bis  ticket,  and  in  return, 
from  the  conductor,  received  a  conductor's 
check,  which  designated  his  destination. 
This  train,  before  reaching  Ft  Wayne,  was 
overtaken  by  a  passenger  train,  when  the 
conductCM*  advised  McDonough  to  leave  his 
train  and  get  upon  the  other,  in  order  that 
he  might  reach  his  destination  sooner,  assur- 
ing him  that  the  conductor's  check  which  he 
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bad  given  him  wonld  be  honored  by  thb  con< 
doctor  of  the  passenger  train.  Acting  on  the 
adTlce  and  assnrance  of  the  conducts  of  the 
freight  Izaln,  McDonongh  I^  the  freight 
train,  and  got  npoa  the  passenger  train,  ten- 
dering for  passage  to  the  conductor  of  that 
train  the  conductor's  clieck  received  by  him 
from  the  conductor  ffiC  the  freight  train.  The 
conductor  of  that  trahi  refused  to  acc^t  the 
checlE,  and  ejected  him  from  the  train;  and 
a  Judgment  rendered  in  his  favor  by  the  court 
l^ow  was  affirmed.  In  the  case  of  Railway 
Go.  v.  Fix,  Rupra,  the  facta  were  subetantially 
as  follows:  Fix  purchased  a  coup<Hi  ticket 
from  the  railroad  company's  agent  at  Am- 
bia  entitling  liim  to  ride  from  Ambla  to  Bos- 
well  and  return.  On  the  ti-aln,  going  from 
Ambia  to  Boswell,  the  man  acting  as  conduct- 
or took  his  ticket,  returning  to  him  the  wrong 
coupon,— that  which  entitled  liim  to  ride  from 
Ambia  to  Bos  well,  instead  of  the  one  from  Bos- 
well to  Ambia.  Fix  did  not  notice  the  mistake 
of  the  conductor,  but  in  the  nighttime  of  the 
same  day  he  got  upon  another  of  the  com- 
pany's trains  going  to  Boswell,  to  return 
home,  and  banded  the  conducttn*  ot  that  train 
tlie  coupon  or  part  of  the  ticket  which  be 
had  received  back  from  the  conductor  of  the 
other  train.  The  ticket  was  refused,  and, 
notwithstanding  the  explanations  of  Fix,  he 
was  ejected  from  the  train,  and  the  court 
hdd  he  was  entitled  to  recover.  The  facta 
in  the' case  of  Pennsylvania  Oo.  v.  Bray,  su- 
pra, are  identical  with  those  in  Railway  Co. 
v.  Fix,  supra;  but  the  court,  in  deciding  the 
case,  was  divided  as  to  whether  or  not  the 
vule  announced  in  the  Fix '  Case  was  right. 
In  the  case  of  Railway  Co.  v.  Beckett,  supra, 
The  facts  were  that  Becket  went  to  the  rail- 
road company's  passenger  statlcm,  a  reason- 
able length  of  time  before  the  arrival  of  the 
trabi  upon  which  he  desired  to  take  passage, 
and  applied  for  and  tendered  the  money  for 
a  ticket  from  Indianapolis  to  JoneslMro  and 
return;  but,  on  account  of  the  disabilities  of 
the  company's  agent,  he  was  unaUe  to  get 
the  ticket.  He  entered  the  car,  and,  upon 
the  demand  of  the  conductor  for  hla  ticket, 
offered  to  pay  the  round-trip  rate  the  same 
that  he  would  have  been  compelled  to  pay 
had  he  got  a  ticket,  demanding  that  he  be 
given  by  the  conductor  something  as  eviden- 
cing the  fact  that  he  had  paid  for  a  round 
trip.  He  was  informed  by  the  conductor  tliat 
he  (the  conductor)  was  not  empowered  to  ac- 
cept payment  in  cash  for  round  trips  or  to 
issue  tickets  entitling  passengers  to  ride  on 
other  trains.  On  his  refusal  to  pay  the  reg- 
ular fare,  he  was  expelled;  and,  having  re- 
covered Judgment  in  the  court  below,  the 
Judgment  was  affirmed  in  this  court  by  a  di- 
vided court  Whether  the  decision  In  the 
last-named  case  Is  right  or  wrong  need  not 
be  considered  at  this  time,  for  it  has  no  anal- 
ogy to  the  case  in  hand;  but  it  may  be  re- 
market! that  the  decision  in  that  case  goes  to 
the  extreme  limit,  and  should  not  be  en- 
larged upon. 

v.4lN.B.no.20 — 16 


Ot  the  other  cases  rdied  npon  by  the  ma- 
jority, it  will  be  seen  that  they  are  readily 
distinguishable  from  the  one  under  consid- 
eration, in  this:  that  in  each  of  those  cases 
the  passenger  ptuchased,  received,  and  ten- 
dered to  the  railroad  company's  conductor  a 
ticket  which  on  its  face  entitled  the  party  to 
ride  to  ills  destination.  True,  in  several  of 
them  the  conductor  had  made  a  mistake  in 
giving  back  part  of  the  ticket,  but  a  ticket 
entitling  the  passenger  to  passage  in  each 
case  had  been  delivered  up  to  the  conductor 
by  the  passenger.  In  this  case  no  ticket  was 
ever  received  by  the  appellee  or  given  to  the 
conductor  entitling  him  to  ride  from  Vin- 
cennes  to  Terre  Haute.  Appellee  was  there- 
fore wrongfully  on  the  train.  The  general 
verdict  rests  upon  a  wrongful  expulsion  aa 
alleged  In  the  complaint;  while  the  answers 
to  the  interrogatories  show  that  the  appellee 
was  wrongfully  on  the  train,  hence  rightfully 
ejected  therefrom.  For  these  reasons,  I  think 
the  Judgment  should  be  reversed,  with  in- 
stiructions  to  rMider  Judgment  in  favor  of  ap- 
pellant on  the  answers  to  the  InterrogatMries. 
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(two  cases). 

(Supreme  Judicial  Court  of  Maasachusetta. 

Worcester.    Oct  17, 1895.) 

AooroBNTs  AT  Railroad  Cbossikos — Nbousbnch 

ASD  CONTBIBUTOBT  NeOLIOENOB— TbIAL— 

Instbdctions. 

1.  Where,  in  an  action  against  a  railroad 
company  for  injuries  at  a  erossiog,  there  is  evi- 
dence that  plaintiff  stoflped  about  150  feet  from 
the  crossing  to  look  and  listen  for  triUna,  but 
neither  heard  nor  saw  any,  and  that  if  he  had 
continued  to  look  he  could  have  seen  the  train 
approadiing  before  he  reached  the  track;  that 
the  electric  bells  to  signal  the  approach  of 
trains  with  which  the  crossmg  was  eqnipped, 
were  not  ringing,— the  qneatfon  of  whether 
piaintlS  was  in  the  exercise  of  proper  care  is 
one  for  the  jury. 

2.  In  an  action  for  injuries  at  a  railroad 
crossing,  evidence  that  when  100  feet  from  tlie 
crossing,  one  could  see  only  500  feet  of  the  track; 
thatat  150  feet'  fromthe  crossing,  one  could  only 
aee  300  feet  of  the  track:  and  that  the  train 
causing  the  injuries  ran  300  feet  past  the  croes- 
Ing  before  it  stopped,— jastified  a  finding  that 
40  miles  per  hour  was  an  unreasonable  rate  of 
speed  at  that  crossing. 

8.  Where  electric  bells  are  placed  at  a  rail- 
road crossing  to  signal  approaching  trains,  fail- 
ure of  the  i>ell8  to  ring  is  evidence  of  negli- 
gence in  the  company. 

4.  Refusal  to  grant  reqaested  instructions, 
correct  in  law,  on  detached  portions  of  ca- 
dence, on  a  single  issne,  is  not  error,  where  full 
instructions  applicable  to  the  evidence  have 
been  given. 

5.  Where,  in  an  action  against  a  railroad 
company  for  injnries  at  a  crossing,  the  evi- 
dence warrants  the  submission  of  the  question 
whether  plaintiff  was  in  the  exercise  of  due 
care,  the  question  whether  a  boy  who  stopped 
when  plaintiff  stopped  before  crossing,  and 
started  ahead  when  he  did,  and  followed  him 
across,  exercised  dne  care,  should  abo  tie  «nt>- 
mitted. 

6.  A  complaint  against  a  railroad  com- 
pany for  personal  injuries,  under  Pub.  St.  c. 
112,  I  212,  making  such  a  company  liable  for 
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meh  'ajnrfes  when  «ec8sl0B«d  by  tim  ^^Msb 
•erligenoe"  of  ita  eervantg,  is  fatally  defeetiye 
if  it  fails  to  allexe  that  the  neclieence  of  de- 
fendant's lerranta  that  caused  the  injuries  was 
gross. 

7.  In  an  action  against  a  railroad  com- 
pany for  vrronKfnl  death,  the  objection  that  the 
complaint  failed  to  allege  that  decedent  left 
next  of  kin,  for  whose  benefit  recovery  is 
•ought,  cannot  be  nrged  for  the  first  time  on  ap- 
peal. 

8.  In  the  absence  of  a  statutory  provision 
therefor,  a  recovery  cannot  be  had  for  the 
wrongful  death  of  a  person,  by  a  personal  rep- 
resentative. 

9.  Where  evidence  is  admitted  with  the  be- 
lief that  other  evidence  will  be  given,  but  Is 
subsequently  withdrawn  by  the  court  when 
•nch  evidence  is  not  given,  and  it  appears  that 
both  parties  considered  it,  in  tbeir  arguments, 
as  not  in  the  case,  its  admission  wiU  not  b* 
considered  reversible  error. 

Exceptions  from  anperior  court,  Worcester 
county;   Edgar  J.  Sherman,  Judge. 

Actions  by  Hugh  Hicks  against  the  New 
York,  New  Haven  &  Hartford  Railroad  Com- 
pany for  personal  Injuries,  and  by  him,  as  ad- 
ministrator, against  the  same  defendant,  for 
deatb  of  his  wife,  beard  togetber.  From  ■ 
Terdlct  for  plaintiff  In  each  case,  defendant 
brings  exceptions.  Exceptions  in  first  ac- 
tion overruled,  and  In  second  action  sus- 
tained. 

W.  S.  B.  Hopkins,  Webster  Thayer,  and 
HoUls  W.  Cobb,  for  plaintiff.  Prank  P.  Oould- 
log  and  Obas.  F.  Choate,  Jr.,  for  defendant 

KNOWLTON,  J.  The  presiding  Jostioa 
could  not  properly  direct  a  Terdlct  for  tbe  de- 
fendant in  either  of  Ibese  cases.  There  waa 
erldence  in  favor  of  the  philntiff  upon  tbe 
question  whether  be  was  In  the  exercise  of 
due  care.  The  evidence  tended  to  show  that 
the  crossing  on  which  he  was  Injured  was 
Tery  dangerous.  As  the  highway  and  the 
railroad  approach  each  other  going  northward, 
towards  the  crossing,  they  run  for  a  consldera- 
sble  distance  almost  in  the  same  direction, 
and  a  part  of  the  way  a  house  and  other  ob- 
jects make  It  impossible  for  a  traveler  on  tbe 
highway  to  see  a  coming  train.  Tbe  civil  en- 
gineer called  by  the  defendant  testified  that 
at  a  point  southerly  on  the  highway  100  feet 
from  the  nearest  rail,  as  you  approach  the 
crossing,  you  can  see  down  the  track,  to  the 
southward,  500  feet,  and  that  at  a  point  50 
feet  further  from  the  crossing,  for  a  distance 
of  300  feet,  the  view  of  the  track  Is  obstructed 
by  the  bouse  and  a  bill.  The  plaintiff  testi- 
fied Utat  he  stopped  about  150  feet  from  the 
crossing,  and  looked  to  see  if  a  train  was  ap- 
proaching, and  saw  none,  and  listened,  and 
heard  none;  that  he  then  drove  on,  and  was 
Btmck  by  tbe  locomotive.  It  appeared  that 
he  knew  that  the  crossing  was  equipped  with 
electric  bells,'  to  warn  travelers  of  the  ap- 
proach of  trains,  and  be  testified  that  tbe 
bells  were  not  ringing.  His  testimony  upon 
the  question  .whether  he  looked  after  starting 
onward  was  Indefinite,  and  somewhat  con- 
tmdlctory.    It  appeared  that.  If  he  had  con- 


tlnoed  looking,  be  toold'  have  seen  the  train 
beifore  reaching  the  croMlng.  Tbe  locomotiTe 
engiikeer  testified  that  the  train  was  tben  nm- 
nlng  at  tlie  rate  of  a  lltde  taiore  tiian  40  miles 
aa  boor.  The  plaintiff  and  his  wife,  sitting 
on  chah:8,  were  riding  in  a  laise,  corered 
gypsy  wagon,  with  a  leather  top,  which  ex- 
tended forward  to  the  front  of  tl>e  wagon, 
and  which  bad  in  It  large  windows,  of  clear 
glass.  In  the  sides,  right  opposite  tbe  chairs, 
and  another  window  in  the  rear.  He  testi- 
fied that  he  was  driving  at  about  four  or  five 
miles  an  hour.  Under  these  drcamstances,  it 
cannot  be  said,  as  a  matter  of  law,  that  tbe 
plaintiff  was  not  in  the  exercise  of  due  care. 
He  was  quite  near  the  crossing  when  be  stop- 
ped and  looked  and  listened.  His  conduct 
after  lie  started  forward  might  properly  be 
affected,  to  some  degree,  by  the  fact  that  tbe 
electric  bells  were  not  ringing.  There  was 
more  or  less  difficulty  in  seeing,  from  his  seat 
in'  the  wagon,  as  he  drove  along,  whetho'  a 
train  was  coming  on  bis  left,  Ctom  behind 
him.  and  tbe  care  of  his  horses  necenaruy 
occupied  some  of  his  attention.  We  tlilnk 
the  case  was  properly  left  to  the  Jniy,  to  de- 
termine whether  he  exercised  such  care  as 
ordinarily  persons  are  accustomed  to  exercise 
under  like  drctuistances. 

Tbe  speed  at  which  a  train  may  be  ran. 
without  negligence,  depends  npon  the  dangers 
attendant  upon  running  it  Upon  a  good  road, 
with  proper  equipments,  over  which  there  are 
no  crossings  where  persons  are  liaUe  to  be  in 
peril,  it  may  safely  be  run  very  fast;  bnt  in 
8  thickly-settled  town,  where  there  are  fre- 
quent grade  crossings  of  streets,  at  which  tbe 
-view  of  the  track  on  each  side  is  obatracteA 
by  houses,  it  would  be  negligent  to  run  rapi^ 
ly.  In  view  of  the  nature  ot  this  crossing, 
and  the  amount  of  travel  over  the  highway,  of 
which  the  jury  could  judge  somewhat  from 
their  view,  we  cannot  say  that  tbe  drcum- 
stances  of  the  acddent,  the  distance  which 
tbe  train  went  before  It  was  stopped,  and  tbe 
testimony  of  the  engineer,  did  not  famish  evi- 
dence from  which  the  jury  might  bare  found 
that  tbe  train  was  running  faster  than  was 
reasonable  at  that  place.  For  the  same  rea- 
sons, in  view  of  the  evidence  indicating  the 
rate  of  speed  at  which  the  defendant  was  ac- 
customed to  run  trains  tbere,  we  are  unable 
to  say  that  there  was  no  evidence  from  which 
the  jury  might  have  fotmd  that  it  was  the 
duty  of  the  defendant  to  place  a  flag,  gates, 
or  other  guards  at  the  crossing.  Hubbard  r. 
Railroad  Co.,  1G2  Mass.  132,  38  N.  E.  366: 
Eaton  V.  Raih-oad,  129  Mass.  364.  If  trains 
are  to  be  run  at  great  speed,  proper  pre- 
cautions must  be  taken  for  tbe  protection  of 
travelers  at  peculiarly  dangerous  crossings  of 
highways.  With  such  precautions,  tbe  rapid- 
ity of  passing  trains  will  not,  alone,  constitute 
negligence. 

It  cannot  be  said  that  tbe  failure  of  the  elec- 
tric bells  to  ring  at  tbe  approach  of  the  train 
was  not  evidence  of  negligence  of  tbe  corpora- 
tion.   Tne  request  to  rule  to  that  effect  was 
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made  in  the  case  of  the  plaintiff  suing  penon- 
ally,  and  In  that  actlMi  the  defendant  was  lia- 
ble (or  the  negligence  q(  its  servanta,  to  the 
same  extent  aa  for  its  own.  The  evidence 
tended  to  show  that.  If  the  apparatus  had 
been  kept  In  proper  condition,  the  bella  would 
have  rung  as  the  train  approached.  Their 
unexplained  f&,Uure  to  ring  was  therefore  some 
evidence  of  negligence  on  the  part  of  the  cor- 
poration or  Its  servants.  White  v.  Railroad 
Co.,  144  Mass.  404.  11  N.  £.  5S2;  Mahoney  t. 
RaUroad  Co..  160  Mass.  673,  30  N.  E.  688; 
Hennessy  v.  City  of  Boston,  161  Mass.  602,  87 
N.  B.  66a 

The  evidence  in  regard  to  the  caoe  of  the 
boy  of  10  years  of  age^  who  was  driving  the 
pony  team  immediately  behind  the  plaintiff's 
wagon,  Is  very  slight,  but  we  are  unable  to 
say  that  there  was  nothing  to,  submit  to  the 
jury  on  that  point  It  appears  that  he  was 
close  behind  the  plalntlirs  wagon,  and  the 
circumstances  warrant  an  inference  that  he 
was  expected  to  b^  governed  in  his  conduct, 
to  some  extent,  by  the  management  of  the 
team  Just  before  him.  If  the  pony  had  been 
hitched  to  the  hind  part  of  the  plaintUTs  wag- 
on. It  would  not  be  contended  that  the  boy 
was  to  be  Judged  as  if  he  had  been  driving 
with  no  other  team  in  his  company.  There 
was  evidence  .that  the  pony  team  stopped 
when  the  plaintiff  stopped.  If  the  Jury  found 
that  the  plaintiff  was  in  the  exercise  of  doe 
care  in  his  management  of  the  team  which  be 
was  driving,  and  that  the  boy  10  years  old 
was  a  suitable  person  to  be  intrusted  with 
the  pony  team  Just  behind  the  other,  as  we 
think  they  might,  we  are  of  opinion  that  they 
might  also  find  that  the  boy  exercised  such 
care  in  driving  as  ordinarily  careful  boys  of 
his  age  are  accustomed  to  exercise  under  like 
circumstances. 

All  the  rest  of  the  defendant's  requests  for 
instructions  which  were  refused  by  the  court, 
so  far  as  they  were  correct  in  law,  called  for 
spedflc  directions  In  regard  to  possible  flndr 
ings  from  particular  iiarts  of  the  testimony 
upon  a  single  issue.  It  is  largely  a  matter  of 
discretion,  for  the  presiding  Judge,  as  to  how 
far  he  will  discuss  different  phases  of  the  tes- 
timony upon  a  particular  subject,  and  give 
specific  InstructKms,  each  founded  upon  only 
a  part  of  the  testimony  bearing  upon  the  sub- 
ject If  he  gives  full  and  sufficient  instruc- 
tions, which  enable  the  Jury  to  understand  the 
law  applicable  to  all  branches  of  the  case,  it 
is  not  a  ground  of  objection  that  he  declines 
to  take  each  fragment  of  the  testimony,  and 
to  state  a  conclusk>n  of  law  applicable  to  a 
possible  finding  founded  upon  it  McDonough 
V.  Miller,  114  Mass.  94;  Tatterson  v.  Manufac- 
turing Co.,  100  Mass.  66;  Gunnison  v.  Lang- 
ley,  8  Allen,  837;  Murray  v.  Knl^t  166 
Mass.  518,  81  N.  S.  646;  Neff  v.  Inhabitants 
of  WeUeeley,  148  Mass.  487,  20  N.  B.  111.  In 
this  case  the  Instructions  upon  these  subjects 
were  full  and  clear,  and  the  defendant  has  no 
reason  to  complain  «f  .them. 

In  the  action  by  Hicks  as  administrator,  the 


defendant  requested  the  court  to  instruct  tlie 
Jury  as  follows:  "There  is  no  aUegatlon  in  the 
first  oonnt  on  which  the.  verdict  can  be  ren- 
dered for  the  plaintiff.  7%e  count  does  not 
allege  any  carelessness  or  negligence  of  the 
corporation,  nor  any  unfitness  or  gross  care^ 
lessness  of  its  servants  or  agents."  The  ste- 
nographer's report  of  the  charge  upon  this  part 
of  the  case  leaves  us  in  doubt  as  to  what  was 
said  by  the  Judge  in  regard  to  it  The  ex- 
ceptions were  allowed  by  anotha  Justice  after 
the  death  of  the  Judge  who  presided  at  the 
trial,  and,  if  the  report  of  the  charge  was  im- 
perfect there  was  apparently  no  correction 
of  it  This  instruction  could  not  properly  be 
given,  for  the  count  charges  negligence  of  the 
corporation  in  failing  to  furnish  proper  signals 
or  beils  at  the  crossing,  and  in  failing  to  pro- 
tect the  crossing  by  proper  guards,  or  a  gag- 
man. In  reference  to  the  other  negligence  al- 
leged hi  it  the  count  was  defective  In  falHsg 
to  charge  that  there  was  unfitness  or  gross 
carelessness  of  the  servants  or  agents  of  the 
ootporation.  We  have  a  report  cC  the  whole 
charge  upon  the  question  of  liability,  and,  as 
we  understand  it  the  judge  submitted  both 
BctionB  to  the  Jury  under  the  same  rules  in  re- 
gard to  the  liability  of  the  defendant  for  the 
carelessness  of  its  servants.  They  were  per- 
mitted in  this  action,  as  well  as  in  the  other. 
to  find  for  the  plaintiff  upon  the  first  count 
if  thve  was  negligence  of  the  defendant's 
servants,  without  proof  that  the  negligence 
was  gross.  This  was  error.  Pub  St  c.  112. 
f  212.  The  defendant  excepted  to  this  part 
of  the  charge,  and  its  exception  must  be  sus- 
tained. 

It  is  contended  that  the  declaration  In  this 
action  is  defective  in  not  alleging  that  the 
plaintUTs  wife  left  next  of  kin,  for  whose 
benefit  there  might  l>e  recovery  under  ttie 
statute.  See  Com.  v.  Eastern  R.  Co.,  6  Gray, 
473.  But  this  exception  is  not  open  to  the 
defendant  in  this  court  inasmuch  as  it  was 
not  taken  in  the  court  below. 

It  is  also  contended  that  this  action  must  be 
treated  as  not  brought  under  the  statute,  but 
at  the  common  law,  inasmuch  as  neither 
count  of  the  declaration  contains  allegations 
which  ought  to  be  found  in  an  action  under 
the  statute.  But  the  common  law  recognizee 
no  right  of  action  to  a  case  of  this  kind,  and, 
although  the  counts  are  imperfect  we  think 
the  action  must  be  deemed  to  have  been 
brought  under  the  statute. 

We  are  of  opinion  that  the  withdrawal 
from  the  Jury  of  the  evidence  of  the  acuou  of 
the  selectmen  in  regard  to  this  crossing  leaves 
the  defendant  without  a  legal  ground  of  ob- 
jection to  the  admission  of  it  It  appears 
from  the  charge  that  at  the  time  of  its  ad- 
mission the  court  expected  that  it  would  be 
followed  by  other  evidence,  which  was  not 
subsequently  offered;  and  both  parties  were 
informed  that  it  was  withdrawn  from  the 
Jury,  and  they  made  their  arguments  with 
the  understanding  that  it  was  not  in  the  caset 
We  do  not  see  that  it  was-ao  prejudicial  to  the 
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defendant,  in  Its  effect,  as  to  require  as  to 
grant  a  new  trlaL 

If  there  was  error  In  the  original  Instruc- 
tions in  regard  to  gross  negligence,  the  enor 
was  corrected,  and  the  jury  were  properly 
instructed,  soon  afterwards.  In  the  first  case 
the  exceptions  must  be  overruled,  and  in  the 
second  case  they  must  be  sustained.  So  or- 
CkkA. 


(197  111.  364) 

ILLINOIS  CENT.  B.  CO.  ▼.  GILBEBT.i 

(Supreme  Court  of  Illinois.    June  16,  1B86.)  > 

IliSTBR  AKD  Sbrvant— Nboliobsob  — KAiiaoAn 

CoMPAjJiKs— Death  bt  Wbonofol  Act— 

TEIAI.— ISSTEnCTIOSS— Obdisanob. 

1.  Where  an  employe  of  a  railroad  com- 
pany, who,  in  connection  with  more  than  a  hun- 
dred other  men,  is  em^oyed  in  rolling  car 
wheels  over  a  large  numl>er  of  tracks,  on  which 
trains  are  almost  continually  passing,  is  killed 
one  dark  snowy  morning  by  a  train  backing  at 
the  rate  of  eight  miles  an  hour,  and  it  appears 
that  no  one  on  the  train  knew  of  the  accident 
till  after  it  occurred,  and  the  evidence  as  to 
ringing  the  engine  l>ell  is  conflicting,  the  ques- 
tion of  negligence  of  the  company  is  for  the 
jury. 

2.  Where  It  appears  that  the  deceased  was 
going  towards  the  shop  where  he  was  ordered  to 
go,  that  the  traia  approached  so  noiselessly  that 
the  deceased's  companions  could  not  hear  it, 
and  that  they  could  not  see  whether  it  was 
moving  or  not,  tlie  question  whether  deceased 
was  guilty  of  contributory  negligence  in  going 
on  the  track  when  the  train  was  only  10  feet  off 
is  also  for  the  jury. 

3.  In  an  action  for  wrongful  death,  if  the 
defendant  is  guilty  of  the  negligence  charged, 
and  the  same  resulted  in  the  death  of  plaintiff's 
intestate,  then  the  plaintiff  is  entitled  to  re- 
cover, for  the  benefit  of  the  next  of  kin  of  said 
deceased,  a  fair  compensation  for  whatever 
precuniary  damage  the  next  of  kin  have  sus; 
tained,  not  exceeding  $5,000.  Railway  Co.  v. 
Dimick,  96  111.  42,  and  Mill  Co.  v.  Morrissey, 
111  111.  646,  distinguished. 

4.  Under  Rev.  St.  18»1,  c.  24,  art.  6,  8  1, 
subd.  27,  which  authorizes  city  councils  to  "pro- 
vide protection  against  the  injury  to  persons 
and  property  in  the  use  of  railroads,"  the  coun- 
cil may  by  ordinance  require  engines  passing 
through  the  ci^  to  keep  their  beUs  ringing 
continuously. 

5.  It  is  no  excnse  for  the  violation  of  such 
ordinance  that  the  person  injured  thereby  was 
a  servant  of  the  railroad  company. 

6.  Whether  an  ordinance  offered  in  evi- 
dence has  been  repealed  is  a  question  of  fact 
to  be  shown  by  the  introduction  in  evidence 
of  the  repealing  ordinance  and  not  by  objec- 
tion to  the  introduction  of  the  first  ordinance 
supported  by  production  of  the  repealing  or- 
dinance. 

Appeal  from  appellate  court.  First  district. 

Action  on  the  case  by  George  A.  Gilbert, 
administrator  of  the  estate  of  Charles  F.  Gil- 
bert, against  the  Illinois  Central  Railroad 
Company.  Plaintiff  obtained  judgment,  which 
was  affirmed  by  the  appellate  court  51  III. 
App.  404.    Defendant  appeals.    Affirmed. 

This  Is  an  action  by  the  administrator  of 
Charles  F.  Gilbert,  who  was  17  years  old  at 
the  time  of  bis  death,  to  recover  damages  be- 

1  Reported  by  Louis  Boisot,  Jr.,  Esq.,  of  the 
Chicago  bar. 
*  Rehearing  denied  October  26,  1896. 


cause  of  alleged  negligence  of  appellant  caus- 
ing the  death  of  the  intestate.    The  facts,  as 
shown  both  by  the  witnesses  for  the  plaintiff 
and   defendant,   and   wholly  uncontradicted, 
are  these:    At   the   Twenty-Seventh   street 
shops  of  the  Illinois  Central  Railroad  there 
were  six  main  tracks,  numbered  consecutive- 
ly, 1,  2,  3,  4,  5,  6,  from  west  to  east.     East 
of  these  six  main  tracks  are  many  side  or 
switching   traclss.      The  repair  shop  stands 
east  of  and  immediately  next  to  tracl^  No.  6, 
and  also  stands  directly  opimsite  to  the  Inter- 
section of  Twenty-Seventh  street  by  the  west 
boundary  line  of  the  right  of  way  land  of  the 
Illinois  Central  Railroad  Company.    The  ma- 
chine shop  Is  situated  west  of  track  No.  1, 
and  several  hundred  feet  north  of  Twenty- 
Seventh  street.     As  alleged  in  the  declara- 
tion, and  shown  by  the  evidence,  the  trains 
moving  along  the  tracks  at  the  place  In  ques- 
tion during  a  day  averaged  20  per  hour,  and 
in  the  morning,  and  at  the  hour  Gilbert  was 
killed,— about  7:45  a.  m.,— they  i>assed  more 
frequently  than  at  other  times  during  the 
day,  except  the  hours  of  the  late  afternoon 
and  evening.    The  tiaclu  were  straight,  and 
a  person  passing  over  the  tracks  from  the 
machine  shop  <m  the  west  to  the  repair  shc^ 
on  the  east  coold  see  north  nearly  to  Six- 
teenth street,  and  south  a  little  beyond  Thir- 
ty-First street.    At  the  time  of  the  accident 
there  was  no  obstmction  to  prevent  Gilbert 
seeing  the  approaching  train,  had  he  looked. 
No  other  trains  were  passing  the  place  at  the 
time,   but  two  suburban  trains,   one   north 
bound  and  the  other  south  bound,  had  passed 
a  few  minutes  before.     At  that  point  there 
are  some  16  or  more  tracks  running  through 
the  company's  yards.    The  two  tracks  on  the 
west  side  are  used  for  the  suburban  trains 
running  north  and  south  between  the  city  and 
the  snburbs.    The  next  two  tracks  are  used 
by  through  passenger  traffic.     The  next  two 
tracks  are  used  by  freight  trains.    The  rest 
are  miscellaneous  tracks,  used  for  different 
purposes,— some  for  storing   damaged  cars, 
some  for  repairing,  and  so  on.    Gilbert  was 
struck  on  track  No.  6,  which  was  the  outgo- 
ing freight  track;  the  Ingoing  freight  track 
being  number  5.     On  the  morning  in  ques- 
tion all  the  men  in  the  shops.  Including  de- 
ceased, were  called  by  the  foreman  to  come 
out  and  push  certain  wheels  across  all  the 
tracks  over  to  the  machine  shop,  where  they 
were  to  be  repaired.     To  push  these  wheels, 
which  were  the  ordinary- car  wheels  in  pairs, 
—that  Is,  an  axle  with  a  wheel  at  each  end,— 
required  two  men  to  each  pair  of  wheels, 
and  they  pushed  them  from  a  repair  track  on 
the  east  side  of  the  traclu  across  all  the 
tracks  to  the  machine  shop,  which  Is  on  the 
west  side  of  the  tracics,  and  some  distance  to 
the  north;    that  Is,  the  men,  In  pushing  the 
wheels  across,  and  In  going  from  the  repair 
shop  and  rapair  track  to  the  machine  shop, 
proceeded  in  s  northwesterly  direction,   at 
an  angle  across  the  tracks.     The  witnesses 
en  both  sides  testified  that  the  labor  of  push- 
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lug  tbe  T^heelB  acroas  was  pretty  aerere. 
After  getting  tbe  wheels  acrqas  tbe  tracks, 
the  men  retvtmed  In  a  southeasterly  direction 
to  the  repair  shops,  where  their  regular  work 
was.  The  morning  was  a  very  bad  morning. 
As  one  of  tbe  witnesses  expressed  It,  "It  was 
a  very  bad  morning;  snowy,  and  very  thick, 
so  you  could  not  see  very  far  from  you;"  or, 
as  again  expressed,  "That  was  a  very  thick 
morning;  snowy  and  very  thick;  foggy." 
There  was  no  one  in  front  of  the  engine  by 
the  foot-board.  As  another  witness  express- 
ed it:  "It  was  storming.  It  was  one  of  those 
March  blizzards.  It  came  from  the  north- 
west" Defendant's  fireman  testified  that 
tbe  morning  was  so  bad  that  the  engineer  did 
not  have  his  window  open,  as  was  customary. 
The  deceased  was  retaming,  as  above  stated, 
in  a  southeasterly  direction,  towards  the  re- 
pair shops.  AU  the  witnesses  agree  that  the 
storm  was  so  bad  that  he  had  his  head  turned 
a  little  sideways  to  avoid  the  storm.  De- 
ceased had  barely  stepped  upon  track  No.  6 
when  the  engine  of  the  approaching  train 
caught  him.  Tbe  whole  train  of  engine 
(which  was  going  backwards  at  the  time) 
and  six  or  seven  cars  passed  over  deceased, 
and  went  as  far  as  Twenty-Seventh  street 
before  they  were  able  to  stop  it  This  is  a 
place  where  large  numbers  of  men  cross  back 
and  forth.  It  was  testified  that  at  that  honr 
of  tbe  morning  a  great  many  suburban  trains 
passed  that  point  north  and  south.  As  one 
expressed  It:  "The  suburban  trains  ran  every 
ten  or  twelve  minutes.  More  engines  pass 
there  In  the  morning.  It  is  hard  to  tell  how 
many  trains  pass  there.  The  men  usually  go 
to  work  at  seven  o'clock.  It  was  between 
seven  and  eight-  when  Ollbert  vras  killed; 
nearly  eight"  D^endant's  foreman  testified: 
"There  was  a  host  of  trains  passing  that  place 
during  tbe  day.  Suburban  trains  come  in 
every  five  or  six  or  eight  minutes."  That 
in  order  to  get  the  wheels  across,  "he  had  to 
watch  the  time  and  wait  for  an  open  track, 
before  he  could  get  them  up  or  down;"  that 
be  "watched  the  time  to  see  when  he  could 
get  the  wheels  across;  that  he  watched  the 
men  as  close  as  be  could,  and  always  told 
them  to  be  careful."  There  was  from  150  to 
200  mm  called  out  of  the  shc^s  to  roll  those 
wheels  across.  Tbe  train  which  struck  the 
deceased  was  going  about  seven  or  eight 
miles  an  hour,  and  was  about  ten  feet  north 
of  Gilbert  when  he  stepped  upon  the  sixth 
traclc  The  for^oian  testifies  that  Gilbert 
"didn't  pay  any  attention  when  be  was  going 
along;  that  is,  when  I  saw  him  walking 
along  holding  up  his  hand.  He  was  about 
five  or  six  feet  away  before  he  stepped  on  tbe 
track,  and  I  yelled  at  him,  and  he  sort  of 
pulled  bis  hand  up  against  the  side  of  his 
head.  He  didn't  hear  anything,  and  I  yelled 
then  as  loud  as  I  could  yell.  He  didn't  stop. 
He  stei^ed  right  along  in  front  and  the 
first  thing  I  knew  tbe  train  went  over  htm. 
When  tbe  train  struck  him  he  was  on  the 
east  Bide  of  the  bumper,  between  tbe  bumper 


and  the  east  comer  of  the  tender,  on  tbe  east 
side  of  the  traclc  He  wos  going  diagonally 
or  cat-a-cornerlng  across  track  Ma  6;  taking 
a  kind  of  short  cut  He  was  looking  south." 
That  he  had  warned  Gilbert  on  the  mcHnlng 
he  was  injured,  and  also  that  he  had  told  the 
employes  to  come  down  from  the  machine 
Shop  along  the  west  side  of  the  tracks,  and 
to  cross  at  the  place  where  be  (Crawford) 
was. 

The  plainttff  charged:  (1)  That  the  rail- 
road company  was  guilty  of  common-law  neg- 
ligence; that  is  to  say,  that  under  all  tbe 
circumstances  it  recklessly  and  negligently, 
without  warning  of  any  kind,  and  at  a  high 
rate  of  speed,  drove  its  train  through  a  place 
where  men  were  working,  and  over  tbe  de- 
ceased. (2)  That  it  wholly  failed  to  observe 
the  duty  Imposed  by  ordinance,  viz.  in  ring- 
ing its  bell  within  the  city  limits.  On  the 
engine,  which  was  backing  up,  there  were 
the  engineer  and  fireman.  On  the  six  oc 
seven  cars  there  were  a  conductor  and  two 
switchmen.  No  one  of  these  five  men  saw 
deceased  before  he  was  struck,  and  no  one  of 
them  knew  that  he  had  struck  and  Idlled  a 
man  until  the  train  had  passed  over  deceased 
and  reached  Twenty-Seventh  street,  500  feet 
away. 

On  the  trial  of  the  cause  the  plaintiff  Intro- 
dneed  in  evidence,  against  the  objection  of 
defendant,  section  2462  of  the  Ordinances  of 
the  city  of  (^cago,  set  forth  in  his  declara- 
tion, to  wit:  "Tbe  bell  of  each  locomotive  en- 
gine shall  be  rung  continuously  while  running 
within  said  city,  except  locomotives  running 
upon  the  railroad  track  situated  east  of  In- 
diana avenue  on  the  shore  of  Lake  Michigan 
between  22nd  street  and  Park  Row  in  said 
city,  when  no  bell  shall  be  rung  or  whistle 
blown  except  as  signals  of  danger."  (As 
amended  by  ordinance  passed  January  3, 
18S3.)  To  the  introduction  of  this  ordinance, 
the  defendant  objected:  "First  upon  the 
ground  that  the  city  of  Chicago  bad  no  power 
or  authority  to  enact  the  ordinance;  and  sec- 
ond, that.  If  the  city  of  Chicago  had  such 
power,  the  ordina:nce  has  no  application  to 
relations  between  employer  and  employs  on 
the  right  of  way  of  the  company,  and  not  at 
a  public  crossing;  and,  third,  that  the  sec- 
tion 2462  was  by  implication  repealed  by  a 
subsequent  ordinance  of  the  city  of  Chicago 
entitled  'An  ordinance  fixing  tbe  rate  of 
speed  at  which  railroad  companies  may  op- 
erate trains  within  the  corporate  limits  of  the 
city,' "  passed  March  26,  1890.  And  in  sup- 
port of  tbe  objection  counsel  for  tbe  defend- 
ant read  to  the  court  an  ordinance  of  the  city 
of  Chicago. 

The  first  and  fifteenth  instmcfrlons  aslced 
by  the  defendant  were  that  plaintiff  was  not 
entitled  to  recover,  which  were  refused.  Tbe 
thirteenth  instruction  was  refused,  which 
was  as  follows:  "(18)  The  court  instructs  the 
jury  that  if.  In  the  manner  in  which  the  de- 
fendant conducted  its  business  in  the  opera- 
tion of  its  trains,  it  caused  tbe  employment 
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tn  which  the  deceased  tvas  engaged  as  a  serv- 
ant of  the  company  to  be  attended  by  extra- 
ordinary and  unnsoal  danger  to  deceased 
while  performing  his  work  and  duty  as  snch 
servant,  yet,  If  deceased  knew,  or  by  the  ex- 
ercise of  his  ordinary  senses  might  have 
known,  that  the  defendant  so  operated  its 
trains,  and  thereafter  voluntarily  continned 
to  expose  himself  to  such  extraordinary  haz- 
ard In  performing  bis  duty  as  a  servant  of 
the  defendant,  and  in  doing  so  was  killed  by 
a  train  of  the  defendant,  then  the  plaintiff  Is 
not  entitled  to  recover."  To  the  refusal  to 
give  the  first  and  thirteenth  and  fifteenth  iD> 
structlons  the  defendant  exceplied.  The  court 
gave  for  plaintiff  the  following  instructions, 
to  which  the  defendant  excepted:  "If  yoa 
find  from  the  evidence  that  the  defendant  Is 
guilty  of  the  negligence  charged  In  the  plain- 
tifTs  declaration,  and  that  the  same  resulted 
In  the  death  of  Charles  F.  Gilbert,  then  the 
plaintiff  is  entitled  to  recover  in  this  action, 
for  the  benefit  of  the  next  of  kin  of  said  de- 
ceased, such  damages  as  the  Jury  may  deem, 
from  the  evidence  and  proofs,  a  fair  and  Just 
compensation  for  whatever  pecuniary  dam- 
age, If  any,  the  evidence  shows  said  next  of 
kin  have  sustained  by  reason  of  said  death, 
not  exceeding  five  thousand  dollars."  The 
verdict  of  the  Jnry  was  for  the  sum  of  $5,000, 
and  upon  motion  for  a  new  trial  plaintiff  en- 
tered a  remittitur  of  $2,000,  and  ttaweapon 
the  court  overruled  the  motion  for  a  new 
trial,  and  entered  Judgment  in  favor  of  the 
plaintiff  for  the  sum  of  $2,500.  The  appellate 
court  affirmed  the  Judgment,  and  this  appeal 
is  prosecuted. 

O.  v.  Gwln,  for  appellant  Walker  &  Bd- 
dy,  for  appellee. 

PHILUPS,  J.  (after  stating  the  facts).  The 
refusal  of  the  first  and  fifteenth  instructl<ms 
asked  by  the  defendant  presents  to  this  court 
the  question  as  to  whether,  under  the  l^cts  in 
this  record,  the  plaintiff  was  entitled  to  re- 
cover because  of  any  negligence  on  the  part  of 
the  defendant,  and  whether  the  intestate  ex- 
ercised due  care  and  caution  for  his  own  safe- 
ty. The  number  of  tracks  running,  parallel 
with  Hiot  on  which  the  intestate  was  killed, 
and  the  number  of  trains  passing  each  way  at 
about  the  time  of  the  injury,  and  the  fact  that 
a  great  many  men  were  liable  to  be  ordered 
from  the  shops  to  roll  wheels  from  the  repair 
shops  to  the  machine  shops,  which  necessi- 
tated crossing  the  tracks  from  1  to  6,  inclusive, 
and,  after  doing  that  work,  to  return  across 
those  six  tracks  from  the  machine  shops  to  the 
repair  shops,  were  facts  known  to  the  mas- 
ter. It  was  a  fact  also  known  to  the  master 
that  engines  were  being  run  both  forward  and 
backward  on  various  tracks.  These  known 
facts  rendered  the  place  a  hazardous  one. 
The  work  of  rolling  the  wheels  across  the 
tracks  was  laborious,  and  the  crossing  of  the 
tracks  with  those  wheels  and  returning  to  the 
r^alr  shops  across  those  tracks  was  required 


from  and  necessary  on  the  part  ot  tLe  men 
called  from  the  repair  shops  for  that  work,  the 
place  where  the  injury  occurred  being  render- 
ed hazardous  by  reason  of  the  number  of 
tracks,  trains,  and  diaracter  oC  switching. 
There  was  conjoined  the  fftct  that  work  re- 
qoiring  a  large  number  of  men— from  150  to 
200  In  this  instance— to  cross  the  tracks  to  and 
fro  was  a  frequent  occurrence,  alike  known  to 
the  master.  The  manner  of  moving  trains, 
and  their  number,  and  the  number  of  men 
crossing  back  and  forth  at  that  place  in  the 
discharge  of  their  duties  to  the  company,  was 
snch  Ihat  it  became  the  common-law  duty  of 
the  company  to  take  extra  precautions  to  look 
out  for  and  warn  the  men  so  crossing.  Of  all 
the  men  employed  aa  the  train  none  saw  or 
knew  of  the  injury  to  the  intestate  until  after 
his  deatli.  All  the  efforts  of  Orawford,  the 
foreman  at  the  shops,  tlte  hallooing  of  him  and 
others,  failed  to  attract  their  attention.  Non<* 
of  the  train  crew  saw  or  heard  tbebr  eKarta  to 
give  notice,  and  it  is  apparent  there  was  do 
lookout  from  the  mglne  for  danger  to  persons 
crossing.  There  was  difficulty  In  seeing  a 
train  approaching  because  of  the  morning  be- 
ing dark,  snowing,  and  the  wind  blowing. 
Witnesses  testified  that  they  saw  the  engine 
two  or  three  car  lengths  from  where  they  were 
as  they  crossed,  and  could  not  see  whether  it 
was  moving  or  not  Its  approach  was  with 
but  little  noise,  and  there  is  conflict  in  the  evi- 
dence as  to  whether  the  ben  was  ringing. 
With  all  tiaese  circumstances  shown  by  the 
evidence,  and  this  conflict  as  to  whether  tbe 
bell  was  ringing,  it  was  a  question  for  the  Jury 
to  determine  whether  the  company  used  prop- 
er precautions  to  look  out  for  and  warn  the 
men  whose  duties  required  them  to  cross  the 
tracks  nndw  snch  state  of  facts.  It  does  not 
appear  that  a  lookout  was  kept  from  any  pert 
of  the  engine  or  train  or  on  the  track.  The 
intestate,  on  entering  the  service.  Impliedly 
undertook  to  observe  all  proper  care  for  bis 
own  safety  without  any  warning  against  the 
ordinary  perils  of  his  en4)Ioyment  and  by  his 
contract  assumed  the  risk  of  Injury  from  tbe 
ordinary  dangers,  which  would  include  tboep 
known  to  him,  or  discoverable  by  the  ^erdse 
of  ordinary  care  oa  his  port;  and  where, 
knowing  the  hazards  of  the  employment  in  the 
manner  in  which  the  business  was  conducted, 
he  voluntarily  continued  therein,  be  could  not 
recover  because  there  was  a  safer  mode  of 
conducting  that  business;  yet  employed  as  he 
was,  and  subject  to  the  orders  of  the  foreman 
of  the  shops,  who  directed  the  wheels  to  be 
taken  across  the  tracks,  and  the  men  to  re- 
turn to  the  shops,  and  who  testified  that  be 
had  to  watch  the  time,  and  wait  for  an  open 
track,  before  he  could  get  them  up  or  down: 
that  he  watched  the  time  when  he  could  get  tbe 
wheels  across,  and  watched  the  men  as  close 
as  he  could,  and  always  told  them  to  be  care- 
ful—would induce  hi  the  minds  of  the  men 
thus  sent  across  the  tracks  the  belief  that  they 
might  pass  on  safely,  and  it  became  the  duty 
of  tbe  company,  in  running  engines  or  trains 
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*lHon£h  tti»  79X6,  whbre'Bo  many  meir  iter^ 
employed,  .to  exercise- elxtm  care  and  caution 
under  the  circnmstances,  which  rendered  th« 
xfamU  mettaod  of  doing  the  work  more  than  brdi' 
oarlly  hazardous.  Admitting  that  danger  arls' 
Ing  from  the  elements  or  changes  of  the  weatl^ 
«r  are  a  part  of  the  ordinary  risks  incddent  to 
an  employment,  and  assumed  by  the  employ^ 
on  Altering  the  service,  and,  if  Inlnry  restdts 
from  snch  assumed  risks,  without  that  risk  be- 
ing aided  or  incurred  by  the  negligence  of  the 
company  or  its  superintending  agencies,  still 
the  rule  is,  where  negligence  is  a  ttuestion  of 
fact,— as  it  most  generally  is,— it  must  depend 
on  the  circumstances  surrounding  at  the  time 
of  the  Injury.  The  negligence  charged  being 
that  the  defendant-  was  guilty  of  negligence, 
under  the  clrcumstanoes,  in  recklessly  and  neg- 
ligently and  at  a  high  rate  of  speed  rumiing 
Its  train  through  a  place  where  men  were 
working,  and  over,  Ollbert^  the  surrounding 
circumstances  required  a  commensurate  de- 
gree of  care  on  employer  and  employ^  alike; 
and  whether  that  degree  of  care  was  used  was 
&  question  for  tlie  Jury,' 

It  la  urged  that  the  deceased  was  not  In  tiie 
exercise  of  proper  care  and  caution  for  his 
own  safety  at  the  time  he  went  upon  the 
track,  or  in  attempting  to  cross  it  at  the  place 
and  time  when  and  wh^re  Injured.  Under 
the  orders  of  the  foreman,  who  watched  the 
time  for  m  opexi  track,  when  he  could  get  the 
wheels  across,  the  deceased  dlsdiarged  his  du- 
ties; and  if  the  surroundings  were  such  that 
oQiers  near  him  were  unable  to  'tell  whether 
the  train  was  moving  at  the  time  they  saw  it, 
and  its  approach  so  noiseless  that  it  was  not 
heard  by  them,  and  Oilbert  going  directly  to- 
wards the  shops,  where  he  was  refijulred  to 
.be,  then  the  question  whether,  under  all  the 
surrounding  circumstances,  the  deceased.  Just 
prior  to  being  killed,  was  In  the  exercise  of 
reasonable  care  and  caution  for  his  own  per- 
sonal safety,  was  proper  to  be  submitted  to 
the  Jury.  It  was  not  error  to  refuse  the  first 
and  fifteenth  instmctions  asked  by  the  defend- 
ant. What  has  been  said  herein  sufficiently 
disposes  of  the  error  assigned  in  refusing  the' 
thirteenth  instruction  asked  by  the  defendant 
We  are  of  opinion  It  was  hot  error  to  refuse 
the  fifteenth  instruction.  It  entirely  ignored 
the  fact  of  circumstances  surrounding  at  the 
time  affecting  the  duty  of  employer  and  em- 
pIoyA  iUlke  to  exercise  care  and  cadtlon  com- 
mensurate with  attendant  danger.  The  court 
instructed  the  jnry,  at  the  request  of  the  de- 
fendant, fully,  tint  plaintiff  could  not  recover 
unless  the  deceased  was  In  the  exercise  of  ordi- 
nary care  at  the  time  of  his  death,  etc.,  as  well 
as  other  questions  in  the  case: 

The  plaintiff  asked,  and  the  court  gave,  but 
one  instruction  for  the  plaintiff,  which  Is 
copied  In  the  statement  herein,  and  it  Is  urged 
tMs  Instmction  has  been  bield  erroneous  by 
this  court  In  Hallway  Co.  v.  DImick,  96  111. 
42,  and  in  Mill  Co.  v.  Morrisaey,  111  111.  646. 
In  the  Dlmlck  Case  the  first  and  eighth  in- 
structions given  for  the  plaintiff  are  copied 


in  tbe  opinion,'  and  helO  to  ^  erfoneotn.  11^ 
first  was  that  the  Statute  required  a  bell  <k 
at  least  80  pounds  weight,  or  steam  whistle, 
to  be  placed  on  each  locomotive,  and  to  bie 
rung  or  whistled  at  the  distance  of  at  least 
SO  rods  from  the  place  where  the  railroad 
crosses  any  public  street  or  highway,  and 
to  be  kept  ringing  or  whistling  until  such 
street  is  reached,  etc.;  and  the  eighth  instruc- 
ti(Hi  la  similar  to  that  given  in  this  case. 
In  the  discussion  of  those  two  instructions 
they  are  discussed  as  one  Instruction.  The 
(^nion  holds:  "An  instruction  almost  identic- 
al with  the  above  was  condemned  in  Rail- 
road Co.  V.  Harwood,  80  111.  88.  It  may  be 
said  that  the  defoidant's  instructions  gave  tne 
law  on  this  subject  accurately  to  the  Jury, 
but  that  is  not  enough.  Where  a  case  Is 
close  In  its  facts,  the  instructions  should  all 
state  the  law  accurately.  The  Jury,  not  be- 
ing Judges  of  law,  are  as  likely  to  follow  a 
bad  instruction  bb  a  good  one."  After  dis- 
cussing the  ninth  Insti-uctlon,  It  is  then  fur- 
ther said:  "Without  entering  apon  any  dls- 
cussicn  ot  the  evidence,  we  are  of  opinion 
that  the  giving  of  these  three  Instructions 
was  error."  On  referring  to  the  Harwood 
Case,  cited  in  the  Dlmlck  Case,  the  instruc- 
tion Is  found  to  embrace  substantially  in 
one  Instruction  all  that  is  included  in  the 
first  and  eighth  instructlMi  In  the  Dlmlck 
Case.  The  Instruction  in  the  Harwood  Case 
Was  held  to  be  errw,  because  it  asserted  a 
right  of  recovery  under  the  circumstances 
named  In  it,  without  containing  the  require- 
ment of  due  care  on  the  part  of  the  deceased. 
It  is  apparent  of  a  consideration  of  the  Dlm- 
lck Case  that  the  writer  of  the  opinion  in 
that  case  used  the  first  and  eighth  Instruc- 
tions together  for  determining  a  settled  ques- 
tion as  being  the  same  when  so  taken  as  one 
Instruction,  as  the  Instructicai  in  the  Harwood 
Case,  and  says  of  it,  "an  .Instruction  almost 
identical  with  the  above  was  condemned," 
etc.  Ho  discussion  of  tlie  eighth  instruction 
separately  is  had,  and  the  subsequent  refer- 
ence to  the  three  Instructions  as  made  in  the 
Dlmlck  Case  was  merely  an  inadvo-tent  use 
of  the  word  "three"  Instead  of  "two."  In 
Mill  Co.  V.  Morri88e.v,  sapra,  the  instruction 
purported  to  be  complete  in  its  statement  of 
what  would  authcvize  a  recovery,  and  omit- 
ted all  requirement  of  due  care  and  caution 
on  the  part  of  the  deceased.  It  further  al- 
lowed the  Jury  to  give  snch  damages  as  they 
should  deem  a  fair  and  Just  oompeosatlon,  re- 
gardless of  proof.  An  instruction  ahnoet 
identical  with  that  given  in  this  case  was 
dialleuged  by  the  appellant  in  Railroad  Co.  v. 
Payne,  68  111.  534,  and  It  was  held:  "The 
point  of  this  instruction  is  the  measure  of 
damages,  and  in  this  respect  is  entirely  cor- 
rect But  appellant's  counsel  Insists  that  it 
Is  wrong  because  it  withdraws  from  the  Jury 
all  consideration  of  the  conduct  of  the  de- 
ceased. We  do  not  think  the  Instruction  ob- 
noxious to  criticism  as  claimed.  It  Is  not  an 
unsual,  nor.  la  it  an  objectionably,  practice. 
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where  tbe  platntitTs  counsel  desire  an  liutfne-' 
tioo  as 'to  the  rule  of  damages,  to  say  to  the 
jury  tha^  U  they  find  from  the  eTidence  that 
the  defendant  is  guilty  as  charged  in  the  dec- 
laration, then  the  plaintiff  Is  entitled  to  re- 
cover, and  to  define  the  measure  of  damages. 
Such  a  mode  obviates  the  necessity  of  stating, 
and  perhaps  reiterating,  hypothetically  each 
element  of  the  cause  of  actlMi  before  coming 
to  the  real  point  of  the  instruction.  The  dec- 
laration here  alleges  that  the  death  •  •  • 
was  caused  by  the  wrongful  acts,  neglect,  and 
default  of  defendant's  servants,  while  he 
was  exercising  due  care."  That  case  stated 
that  the  point  In  the  lnstructl<Hi  was  as  to  the 
measure  of  damage,  and  was  not  referred  to 
in  the  Dlmlcl!  Case,  nor  Intended  to  be 
qualified  by  It  So  far  as  that  Instmctioa 
was  alluded  to  In  the  Dimick  Case,  It  was, 
as  we  have  said,  to  make  the  first  and  eighth 
as  <Mie  Instruction  passed  on  in  the  Harwood 
Case.  Instructions  like  the  one  mow  under 
discussion  were  before  this  court  in  Railway 
Co.  V.  Dowd,  115  lU.  659,  4  N.  B.  388;  Penn- 
sylvania Co.  V.  MarshaU,  119  m.  899,  10  N. 
E.  220;  Railway  Ca  v.  O'SuUlvan,  143  IlL 
4S,  82  N.  B.  398,— hi  each  of  which  it  was 
held  8(dely  to  relate  to  the  measure  of  dam- 
age. -  On  craiBlderation  Of  all  these  cases  to- 
gether, it  cfuinot  be  said  there  is  any  conflict 
in  the  opinions  of  this  court  on  the  instruction 
given  in  this  case  for  the  plaintiff,  and  It  re- 
lates solely  to  the  measure  of  damage,  and 
need  not  Incorporate  the  requirement  that 
plaintiff  was  In  the  exercise  of  due  care  and 
caution.    It  was  not  error  to  give  It 

Plalntlfl  offered  In  evidence  an  ordinance  of 
the  dty  of  Chicago  which  required  a  bell  on 
the  engine,  to  be  rung  continnoasly  while 
running  within  the  limits  of  the  city,  certain 
places  excepted,  which  was  allowed  in  evi- 
dence over  the  objection  ot  the  defendant 
It  was  objected  to— First  because  the  city 
had  no  power  to  enact  such  ordinance;  sec- 
ond, if  it  had  the  power,  the  ordinance  had 
no  application  to  the  relation  of  employer  and 
employs  on  the  right  of  way  of  the  company; 
and,  third,  it  was  repealed  by  a  subsequent 
ordinance.  By  the  twenty-seventh  subdlvi- 
Bi<xi  of  section  1,  art  5,  of  the  city  and  vil- 
lage act  the  city  council  Is  authorized  "to 
require  railroad  companies  to  keep  flagmen 
at  railroad  crossings  of  streets,  and  provide 
protection  against  the  injury  to  persons  and 
property  in  the  use  of  such  railroad."  Ttie 
authority  to  provide  protection  to  pers<Mis  in 
the  use  of  such  railroad  would  authorize  the 
enactmrat  ot  ordinances  which  would  rear 
sonably  tend  to  protect  persrais  from  injury 
by  the  use  made  of  the  road  by  the  company. 
An  ordinance  requiring  the  ringing  of  a  bell 
onanengineninnlngwithin  the  limits  of  aclty 
wouldnot  be  an  unreasonable  requirement,  and 
a  compliance  with  that  requirement  wouldtend 
to  give  notice  of  the  approach  of  an  engine 
on  the  tradt  Notice  of  its  approach  would 
tend  to  Uie  protectlim  of  persons  on  or  cross- 
ing such  track.    The  first  ground  of  the  ob- 


jectlom  was  not  well  taken.  The  dty  having 
the  right  to  adopt  the  ordinance,  whoever 
would  be  benefited  by  a  compliance  therewith 
on  the  part  of  the  company  would  be  entitled 
to  the  protection  that  obedience  to  the  lav 
would  furnish,  whether  an  employe  or  not 
The  second  ground  of  objection  was  not  well 
taken.  The  third  ground  of  objection  was  a 
question  of  fact,  and  presented  no  questioa 
on  which  the  court  could  act  without  the  in- 
troduction of  an  ordinance  showing  the  repeal. 
The  ordinance  was  admissible  In  evidence  as 
a  fact  in  the  case  when  offered  by  the  plain- 
tiff. The  attempt  to  Introduce  another  ordi- 
nance to  show  the  repeal  when  the  first  was 
offered  in  evidence  was  not  a  proper  practice. 
After  the  plaintiff  closed  his  case,  if  the  or- 
dinance had  been  repealed  by  a  later  wdl- 
nance,  then  such  later  ordinance  could  be  In- 
troduced In  evidence,  and  the  question  ot  the 
effect  and  construction  of  the  two  ordinances, 
and  whether  the  former  was  repealed  by  the 
latter,  could  have  been  determined  by  the 
court  In  an  Instructioa  to  the  Jury.  We  find 
no  error  In  the  record,  and  the  Judgment  Is 
affirmed.   Affirmed. 

(ISTnLKX) 

OLBMMBR  et  aL  v.  DROVBBS'  NAT 

BANK  et  aLi 

(Supreme  Court  of  Illinois.      Jane  8.  1895.) « 

Bakxs  —  Factobs  and  Baonsa  —  Equitt  Jobic- 

DIOTIOR— APPBAL. 

1.  Where  a  bank  knows  that  money  ieptr 
Ited  with  it  to  the  general  credit  of  a  depositor 
is  held  in  trust  by  such  depositor,  the  bank  has 
no  right  to  apply  sncfa  deposit  to  the  payment  of 
a  note  due  to  it  from  the  depositor.  57  ill. 
App.  107,  reversed. 

2.  Where  defendant  in  its  answer,  does 
not  challenge  the  Jurisdiction  of  the  court  and 
in  fact  asks  and  obtains  equitable  relief  in  the 
suit  it  cannot  on  appeal  diallenge  the  jnrisdic- 
tlon  on  the  ground  that  there  was  an  adequate 
remedy  at  law. 

Appeal  from  appellate  court.  First  district 
Bill  by  O.  O.  Clemmer  against  the  Drovers' 
National  Bank,  Hanna,  Son  &  Co.,  John  Jones, 
John  Bower,  and  J.  A.  Felthous^  J.  C.  Felt- 
hous,  and  A.  A.  Hoore,  copartners  trading  as 
FelthouB  Bros.  &  Co.  There  were  also  cross 
bills  by  John  Jones,  John  Bower,  J.  A.  Felt- 
bous,  J.  G.  Felthous,  and  A.  A.  Moore.  There 
was  a  decree  In  favor  of  the  complainant  and 
the  cross  complainants,  which  decree  was  re- 
versed by  the  appellate  court  67  lU.  App. 
107.  CMnplalnant  and  cross  complainants  ap- 
peal.   Reversed. 

Appellant  Clemmer  filed  his  Ull  in  equity  In 
the  circuit  court  of  Cook  county  against  ap- 
pellee and  Hanna,  Son  &  Ca,  makhig  the  other 
api)ellanta  defendants  also,  wherein  he  alleged: 
That  June  8,  1890,  he  owned  a  car  load  of  cat- 
tle and  a  car  load  of  hogs,  which  on  that  day 
he  shipped  from  Iowa  to  Hanna,  Son  &  Co.. 
commission   merchants  at  the   Union   Stock 

1  Reported  by  Louis  Boisot  Jr.,  Esq.,  of  the 
Chicago  bar. 
*  Rehearing  denied  October  16,  1895. 
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Tarda,  Cblcago,  to  be  sold  for  bfm  on  commls- 
Bl(m;  the  proceeds,  after  dednctlngr  conimla' 
sions  and  expenses,  to  be  placed  to  the  credit 
of  the  Citizens'  Bank  of  Hampton,  Iowa,  in 
the  Merchants'  National  Bank  of  Chicaga 
That  on  June  8,  1890,  the  stock  was  received 
by  said  commission  firm,  and  sold  by  them. 
The  proceeds,  after  deducting  expenses  and 
commissions,  amounted  to  $1,311.87,  and  were 
the  property  of  Clemmer,  and  were  held  in 
trust  for  him  by  said  commission  firm.  That 
it  was  the  duty  of  said  commission  firm  to 
keep  the  money  separate  from  all  other  mon- 
eys, and  to  remit  the  same  to  Clemmer,  or 
place  it  in  the  Merchants'  National  Bank  to 
the  credit  of  the  Citizens'  Bank  of  Hampton, 
Iowa.  That  without  appellanfs  knowledge, 
and  without  any  authority  from  him,  but  not 
with  fraudulent  Intent,  said  commission  firm 
placed  all  of  said  moneys  to  its  own  account 
and  credit  in  the  Drovers'  National  Bank, 
which  bank  bad  been  the  bank  through  which 
the  said  commission  firm  transacted  all  Its 
banking  business;  and  that  said  commission 
firm  placed  said  money,  together  with  all  other 
trust  moneys  which  it  had  of  the  proceeds  of 
sales  of  stock  of  other  shippers,  in  said  Drov- 
ers' National  Bank  at  or  about  the  close  of 
business  on  the  9tb  day  of  June,  1890;  and 
that  immediately  thereafter,  on  the  lOdi  day 
of  June,  the  said  bank,  wrongfully  and  without 
author!^,  knowledge,  or  oHisent  of  complain- 
ant, Clemmer,  or  Hanna,  Son  &>  Co.,  diverted 
«U  of  said  money  and  appropriated  the  same, 
claiming  to  have  applied  said  money  as  a  par- 
tial payment  on  a  note  which  said  bank  claim- 
ed to  hold  against  said  Haima,  Son  &  Co.  and 
other  parties  to  Clenuner  unknown.  That  said 
bank  has  ever  since  and  now  wrongfully  re- 
tains said  money,  and  dalms  to  hold  it  as  a 
payment  on  the  said  note.  l%at  at  the  time 
said  bank  received  the  money  from  said  com- 
mission firm,  and  appropriated  It,  It  had  notice 
that  said  money  was  not  the  money  of  Hanna, 
Son  &  Co.,  but  that  the  same  was  the  pro- 
ceeds  of  stock  sold  by  them  as  commission 
merchants,  and  held  by  said  commission  firm 
In  trust  only  for  the  owners  and  shippers  of 
said  stock,  and  knew  that  it  had  no  right  to 
apply  the  same  on  any  indebtedness  of  the 
said  commission  firm,  and  had  notice  that  the 
money  was  the  property  of  Clemmer,  and  was 
bdd  in  trust  only  for  him  by  said  firm.  That 
the  said  firm  of  Hanna,  Son  &  Co.,  and  each 
member,  were  at  the  time  of  the  deposit,  and 
for  many  months  prior  thereto,  and  are  now. 
wholly  Insolvent,  and  nothing  can  be  recovered 
from  said  firm  by  any  legal  proceeding.  That 
such  iTiSolvency  was  unknown  to  complainant 
until  after  the  said  deposit  and  appropriation  of 
such  money.  That  the  bank  knew  of  such  in- 
solvency at  the  time  It  appropriated  said  mon- 
ey, and  had  known  the  same  for  many  months 
prior  thereto.  That  said  bank  advised  and 
procured  said  commission  firm  to  continue  in 
the  commission  business,  and  to  hold  itself  out 
to  the  public  as  solvent,  and  withheld  from  the 
public  all  knowledge  of  their  indebtedness  and 


Insolvency,  and  furnished  said  commission  firm 
all  of  ita  banking  facilities,  paid  Its  checks 
and  sight  drafts,  and  Induced  public  belief  that 
said  firm  was  solvent,  etc.  That  said  bonk 
and  firm  established  ostensibly  for  convenience 
a  custom  In  their  dealings  relative  to  proceeds 
of  sale  whereby  said  commission  firm  deposit- 
ed in  said  bank  all  of  the  proceeds  of  com- 
mission sales  by  them  made;  and  said  bank 
first  placed  all  of  said  proceeds,  notwithstand- 
ing their  being  trust  funds,  to  the  account  of  said 
firm,  and  then  afterwards  distributed  the  same 
to  the  credit  of  the  parties  to  whom  they  In 
fact  belonged.  That  said  course  of  dealing  was 
followed  tar  a  long  time  next  prior  to  said  de- 
posit That  said  bank  at  all  times  induced 
said  firm  to  think  tliat  it  would  not  in  any 
manner  Interfere  with  said  trust  funds,  nor 
attempt  to  divert  the  same  to  the  payment  of 
Its  private  debt;  and  that  all  of  said  acts  of 
said  bank  were  done  by  it  fraudulently  in- 
tending to  come  Into  possession  of  trust  funds, 
and  fitaudnlently  intending  to  divert  and  ap- 
propriate the  same  to  the  payment  of  ita  debt, 
and  in  pursuance  of  such  purpose  and  intent  to 
fraudulently  divert  and  appropriate  complain- 
ant's money  as  aforesaid.  That  complainant 
bad  no  knowledge  of  the  course  of  dealing  be- 
tween said  parties,  their  business  relations, 
said  indebtedness;  nor  of  the  intention  or  pur^ 
pose  of  said  bank;  and  that,  if  he  had  known 
of  such  Insolvency,  indebtedness,  or  course  of 
dealing,  he  would  not  have  consigned  his  stock 
to  said  commission  firm,  nor  permitted  said 
firm  to  come  Into  possession  of  the  proceeds 
thereof.  That,  immediately  after  said  diversion 
and  appropriation  of  said  money  by  said  bank, 
complainant  notified  said  bank  of  his  owner- 
ship of  said  money,  and  demanded  the  same  of 
said  bank.  That  said  commission  firm  also  no- 
tified said  bank  forthwith  of  said  ownership 
of  complainant  of  said  money,  and  demanded 
that  the  same  be  delivered  to  complainant;  but 
said  bank  refused  and  still  refuses  to  deliver 
said  money,  or  any  part  thereof,  to  complain- 
ant That  on  or  about  the  time  of  the  deposit, 
as  aforesaid,  said  firm  also  deposited  in  said 
bank,  as  complainant  is  Informed,  certain  mon- 
eys of  one  John  Bower  in  the  sum  of  $1,104.31, 
and  of  the  moneys  of  John  Jones  $1,094.11, 
and  of  the  moneys  of  J.  A.  Felthons,  J.  C.  Felt- 
boos;  and  A.  A.  Moore,  copartners,  etc.,  $1,348.- 
75,  all  of  whom  are  made  defendants  to  this 
bill.  That  all  of  said  moneys  were  then  and 
there  wrongfully  and  without  authority  placed 
to  the  credit  of  said  commission  firm  in  their 
account,  and  were  then  and  there,  together 
with  complainant's  moneys,  commingled  with- 
out the  knowledge  or  consent  of  any  of  the 
owners  thereof.  That,  of  the  moneys  of  com- 
plainant John  Jones,  John  Bower,  and  Felt- 
hons Bros.  &  Ca,  there  remained  in  the  hands 
of  said  bank  on  the  morning  of  June  10,  1890, 
the  sum  of  $3,475,  and  no  part  of  said  money 
belonged  to  said  commission  firm,  nor  any 
member  thereof,  but  all  belonged  to  said  com- 
plainant said  Jones,  Bower,  and  Felthous  Bros. 
&  Co.,  and  to  oo  otbu  person  or  peraons  wbat- 
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ever;  and  Bald  commlsBlon  firm  and  said  tank 
held  all  of  said  money  in  trust  for  complainant 
and  said  Jones,  Bower,  and  Feltfaons  Bros.  & 
Ca  Tbat  said  bank  wrongfally  and  without 
authority  diverted  and  appropriated  to  Its  own 
use,  and  applied  on  the  Indebtedness  of  said 
commission  firm,  ^,475,  and  has  ever  since 
claimed  to  own  said  money,  and  refused  to 
pay  any  part  thereof  to  the  owners  thereof. 
That,  to  avoid  litigation,  dispute,  or  question 
between  ttemselves  as  to  their  respective 
rights  to  the  trust  fund  and  to  the  proportion- 
ate amount  due  them,  this  complainant.  Bow- 
er, Jones,  and  Feltbous  Bros.  &  Co.  have  mtir 
toally  agreed  to  abide  by  a  pro  rata  distribu- 
tion of  said  fund,  and  that  upon  such  basis 
there  is  due  complainant  from  said  bank  $938.- 
25,  with  interest  Prays  that  the  defendant 
bank  be  decreed  and  adjudged  to  be  a  trustee 
holding  said  moneys  In  trust  for  the  benefit  of 
complainant,  and  be  decreed  to  pay  and  de- 
liver said  moneys  to  complainant,  with  Inter- 
est from  Jane  10,  1890;  and  that  complain- 
ants have  Judgment  against  said  bank  for  the 
said  sum  of  $038.25,  together  with  said  Inter- 
est; and  that  complainant  have  Judgment 
against  the  said  commission  firm  for  the  bal- 
ance due  him  over  and  above  the  amount  ad- 
judged to  be  in  the  hands  of  the  said  bonk, 
sudi  balance  being  the  sum  of  $374;  and  that 
the  distribution  of  said  trust  fund,  as  agreed 
upMi  between  complainant  and  said  defend- 
ants, Bower,  Jones,  and  Felthous  Bros.  &  Ca, 
be  adjudged  and  decreed  and  made  binding  on 
all  parties,— together  with  a  prayer  for  general 
relief. 

lie  other  appellants  answered,  admitting 
Clenimer's  bill,  and  filed  cross  bills,  claiming 
their  pro  rata  share  of  the  fund.  Appellee  de- 
murred to  the  bill,  on  the  ground  that  it  was 
exhibited  against  appellee  and  other  defend- 
ants for  distinct  matters  and  causes  in  which 
appellee  had  no  interest,  and  for  multifarious- 
ness. The  demurrer  was  overruled,  and  ap- 
pellee answered  to  the  merits.  After  the  Is- 
sues were  made,  appellee,  by  leave  of  court, 
filed  an  amendment  to  its  answer,  which  it 
asked  to  have  treated  and  considered  as  a  cross 
bill,  asking  for  aflSrmative  relief,  in  this:  Tbat 
Hess  Bros,  claimed  to  have  a  demand  against 
appellee  on  account  of  said  fund,  and  as  the 
holders  of  a  certain  check  drawn  in  their  favor 
by  Hanna,  Son  &  Co.,  on  appellee,  for  $3,300; 
that  Hess  Bros,  bad  since  the  filing  of  the  bill 
brought  a  suit  at  law  against  appellee,  which 
was  then  pending,— prayed  that  they  be  made 
parties,  and  requh-ed  to  litigate  their  said  de- 
mand In  this  cause,  and  that  they  be  perpetually 
enjoined  from  prosecuting  said  salt  at  law,  or 
any  suit  against  appellee  for  said  demand.  The 
hearing  of  the  cause  was  postponed,  and  Hess 
Bros,  were  made  parties  as  prayed,  and,  <»  being 
summoned,  answered,  and  filed  their  cross  bill, 
claiming  payment  of  said  checks  out  of  said 
fond.  Appellee  demurred  to  said  cross  bill, 
which  demurrer  the  court  sustained.  The 
cause  was  heard,  and  final  decree  rendered, 
finding  tbat  the  maTerial  Allegations  in  the  bill 


and  cross  bills  of  amtellauta  were  trae,  and 
that  appellants  were  entitled  to  the  fund  as  al- 
leged; that  Hess  Bros,  had  no  claim  agaiost 
appellee  on  account  of  said  check;  and  they 
were  perpetually  enjoined  from  prosecntios 
said  suit  or  any  suit  on  said  alleged  dalm 
against  appellee.  On  appeal  by  the  bank,  the 
appellate  court  reversed  the  decree,  and  ad- 
judged that  the  bill  be  dismissed;  and  appel- 
lants now  prosecute  this  appeal  to  reverse  the 
judgment  of  the  appellate  court 

Ik  Q.  Klrkland  and  W.  D.  Evans,  for  ap- 
pellants.   Geo.  P.  Merrick,  for  appellee. 

CARTER,  J.  (after  stating  the  facU). 
Hanna,  Son  &  Co.  were  factors,  engaged  in 
selling  live  stodc  on  commission  at  Chicago, 
and  transacted  their  banking  business  with 
appellee.  Appellants  were  shippers  of  stod:; 
having  no  business  relations  with  .^ch  oth- 
er, but  each  shipping  separately  on  his  own 
account  from  Iowa.  On  June  9,  1890,  Han- 
na. Son  ft  Co.  received  and  s<dd  for  the  sev- 
eral appellants  certain  lots  of  live  stock  at 
the  Union  Stock  Yards.  For  each  lot  sold, 
the  factors  received  from  the  purchasers  a. 
ticket  which  stated  the  kind  of  sto<^  the 
weight,  price,  the  total  amount  to  be  paid, 
and  that  it  was  for  deposit  In  appellee's  bank, 
but  did  not  state  who  the  consignor  was. 
According  to  the  custom  of  business  between 
appellee  and  Hanna,  Son  ft  Co.,  the  clerk  of 
the  fonher  called  for  and  obtained  from  the 
latter  their  tickets,  collected  the  money,  and 
deposited  It  to  the  credit  of  Hanna.  Son  ft 
Ca  When  sales  were  made,  the  proceeds, 
except  a  certain  amount  allowed  for  commis- 
sions and  expenses,  belonged  to  the  owners 
of  the  stocks;  and  it  was  the  duty  of  Hanna, 
Son  &  Co.  to  pay  over  the  same  to  them,  or 
on  their  order,  or.  as  to  some  of  the  app^ 
lants,  to  deposit  in  other  designated  banks, 
as  directed.  The  aggregate  amount  appel- 
lants should  have  received  was  $4,859.  A 
few  hundred  dollars  of  this  was  tor  one  lot 
sold  on  June  7th.  Appellee  knew  this  money 
was  the  proceeds  of  sales  of  stock  consigned 
for  sale  on  commission,  but  did  not  know 
who  the  consignors  were.  Hanna.  Son  ft  Co>. 
had  been  transacting  business  in  this  way 
with  appellee  for  several  years,  bnt  appel- 
lants had  no  knowledge  of  their  tmsiness  re- 
lations. The  total  deposits  of  Hanna,  Son  & 
Co.  made  with  apprise  on  Jnne  9th  amount- 
ed to  $12,379.21,  but  they  checked  out  on  the 
same  day  all  but  $3,475;  and,  on  the  morn- 
ing of  June  10th,  appellee  applied  this  bal- 
ance on  an  overdue  note  of  Hanna,  Son  ft 
Co.;  and  it  Is  this  balance  which  tbe  circuit 
court  decreed  that  appellee  should  pay  to 
appellants  pro  rata  according  to  their  re- 
spective demands,  over  which  this  contro- 
versy arises.  John  S.  and  William  P.  Han- 
na constituted  the  firm,  and  as  such  firm,  or 
as  members  of  another  firm,  bad  been  in  the 
same  business  for  many  years.  As  members 
of  another  firm,  the;  bad  become  liable  as 
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snretles  of  one  Clark  to  appellee  for  upward 
of  $12,000,  and  later,  witb  one  Sinclair,  gave 
their  note  to  appellee  for  $7,135.86  of  this 
indebtedness,  which  note,  by  successive  re- 
newals, appellee  carried  several  years,  and 
UDtU  it  applied  the  above-mentioned  balance 
of  $3,474.S1,  standing  to  the  credit  of  Hanna, 
Son  &  Co.,  towards  its  payment,  on  June  10, 
1890.  We  think  the  evidence  fairly  shows 
that  Hanna,  Son  &  Co.  had  been  for  several 
years,  and  were  at  the  time  of  the  applica- 
tion of  said  balance  by  the  bank,  nnable 
financially  to  pay  this  indebtedness,  and  that 
appellee  well  knew  their  financial  condition. 
They  failed  in  business  June  10,  1890,  and 
have  since  remained  wholly  insolvent  Up- 
on receiving  notice  from  the  bank,  on  June 
lOtb,  that  it  had  applied  this  balance  on  the 
note,  Hanna,  Son  &  Co.  protested  against  any 
■nch  applicaUon,  and  stated  to  appellee  that 
the  money  did  not  belong  to  them,  bat  l>e- 
longed  to  their  consignors.  They  also  noti- 
fied appellants,  who  soon  thereafter  several- 
ly came  and  demanded  from  the  bank  pay- 
ment to  them,  as  the  real  owners  of  the  fnnd. 
Appellee  contends  that  the  relation  of  trus- 
tee and  cestui  que  trust  did  not  exist  be- 
tween the  consignees  and  the  consignors,  but 
the  rdation  of  debtor  and  creditor  only,  and 
ttiat,  when  the  moneys  in  question  were  de- 
IKieited,  the  bank  became  simply  a  debtor 
therefor  to  the  depositors,  and  had  the  right, 
in  accordance  with  a  previous  agreement  at- 
tached to  the  note  in  question,  to  apply  such 
deposits  towards  the  payment  of  the  note^ 
The  theory  of  appellee  on  appeal,  and  the 
one  on  which  the  appellate  court  seems  to 
have  reversed  the  decree,  was  and  is  that, 
whether  the  proceeds  of  these  sales  were  or 
were  hot  a  trust  fund,  still,  when  they  were 
deposited  in  the  bank  with  other  moneys  of 
Hanna,  Son  &  Co.,  and  mixed  with  a  mass 
of  other  money  in  the  bank,  they  lost  tbeiz 
identity,  and  could  not  be  followed  as  a  trust 
fund;  that  "the  rl^ht  to  follow  a  tmst  fund 
ceases  when  the  means  of  ascertainment  and 
identification  fail,  as  wh«%  the  subject-mat- 
ter is  turned  Into  money,  and  mixed  and 
compounded  in  a  general  mass  of  property  of 
the  same  description."  And  the  contention 
of  appellee  now  is  that,  whatever  remedy  ap- 
pellants may  have,  it  is  not  by  bill  In  equity 
to  fasten  a  trust  upon  this  balance  in  appd- 
lee's  bank,  and  compel  Its  distribution  to  ap- 
pellants according  to  their  respective  inter- 
ests; and  it  is  insisted  that  this  contention 
and  the  judgment  of  the  appellate  court  are 
in  strict  conformity  to  the  previous  decisions 
of  this  court,  as  annoimced  in  the  following 
cases:  School  Trustees  v.  Klrwin,  25  HI.  73; 
Bank  v.  Goetz,  138  111.  127,  27  N.  B.  907; 
Wetherell  v.  O'Brien,  140  111.  146,  29  N.  B. 
904;  Association  v.  Jacobs.  141  111.  261,  31 
N.  E.  414;  Svanoe  v.  Jurgens,  144  UL  507, 
33  N.  E.  955;  Doyle  v.  Murphy,  22  lU.  502. 
On  the  other  hand,  it  is  Insisted  by  appel- 
lants that  the  precise  question  here  involved 
was  not  presented  by  the  cases  cited,  nor 


by  any  case  heretofore  decided  by  this  court 
adversely  to  appellants'  contentions.  It  'is 
said  that  in  School  Trustee  v.  Klrwin,  supra, 
much  relied  on  by  appellee,  it  did  not  appear 
that  there  was  any  balance  or  fund  in  the 
bank  standing  to  the  credit  of  French,  the 
depositor,  upon  which  a  trust  could  have  been 
impressed  in  favor  of  the  trustees  of  schools; 
and  that,  in  all  the  cases  cited,  the  rights  of 
creditors  were  involved,  and,  as  presented, 
the  question  was  not,  as  In  the  case  at  bar, 
whether  there  was  a  general  liability  of  the 
bank  or  receiver  of  the  fund  or  property  to 
the  complainant,  but  whether  the  complain- 
ant was  entitled  to  a  preference  over  other 
creditors.  Ai^teliants  cite,  among  other  cas- 
es. Bank  y.  Gillespie,  137  U.  S.  411,  11  Sup. 
Ot  118,  where  a  bill  based  upon  facts  very 
similar  to  those  here  Involved,  was  sustained 
by  the  supreme  court  of  the  United  States. 

We  are,  however,  clearly  of  the  opinion  that 
the  decree  of  the  circuit  court  should  be  sus- 
tained npon  other  grounds,  and  that  it  does 
not  become  necessary  to  determine  whether 
or  not  appellants  have  pursued  precisely  the 
proper  remedy  to  recover  the  moneys  justly 
belonging  to  them.  It  is  well  settled  that  a 
factor  has  no  right  to  pledge,  deposit,  or  ap- 
ply the  property  of  his  principal  to  secure  or 
pay  his  own  debt  Bank  y.  Schween,  127  Hi. 
573,  20  N.  E.  681;  3  Am.  &  Eng.  Enc.  Law. 
846.  Apples  knew  that  the  mraieys  collect- 
ed and  deposited  by  it  on  the  tickets  received 
from  Hanna,  Son  &  Co.  were  the  proceeds  of 
tlie  sales  of  stock  consigned  to  them  for  sale 
on  commission,  and  was  bound  to  know  it 
had  no  right  to  apply  these  moneys  in  pay- 
ment of  its  own  demands  against  the  commis- 
sion merchants.  As  to  the  contention  that  it 
cannot  be  knowii  that  this  balance  applied 
by  appellee  on  the  note  was  the  moneys  of  ap- 
pellants, and  that  all  of  ai>pellants'  moneys 
may  have  been  drawn  out  by  Hanna,  Sou  & 
Co.,  and  embraced  in  the  $9,000  checked  out 
on  the  9th  of  June,  it  is  sufficient  to  say  tliat 
it  must  be  presumed  that  they  checked  out 
their  own  moneys  to  others,  rather  tlian  the 
moneys  of  appellants.  Knatchbull  v.  Hallett 
(In  re  Hallett's  Estate)  13  Ch.  Dlv.  686.  We 
think  it  clear  from  the  evidence  that  this  bal- 
ance really  belonged  to  appellants,  and  tliat 
tfaoy  had  the  right  to  recover  it  in  some  appro- 
priate action  cannot  well  be  doubted;  and  If 
it  should  be  conceded  that,  in  following  previ- 
ous decisions  of  this  court  technically  appel- 
lants' bills  could  not  be  mantained  on  such  a 
state  of  facts,  but  that  their  remedy  lay  in 
some  other  form  of  action,  yet  appellee  is  in 
no  position  to  take  advantage  of  the  error. 
When  its  demurrer  to  the  bill  was  overruled, 
appellee  not  <Mily  answered  to  the  merits, 
claiming  the  right  to  apply  the  fund  in  ques- 
tion towards  the  payment  of  its  own  demands 
against  Hanna,  Son  &  Co.,  and  denying  tliat 
appellants  had  any  right  to  or  interest  in  the 
fund,  but  the  answer  contained  no  allegation 
that  there  was  an  adequate  remedy  at  law,  nor 
any  other  allegation  distinctly  challenging  the 
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equltatde  JnrlBdlcUon  of  fhe  court  More  than 
tbls,  appellee  ItseU  invoked  the  equitable  jn- 
risdlcUoD  of  the  court,  and  upon  Its  own  mo- 
tion, by  an  amendment  filed  to  its  answer, 
which  it  asked  to  be  treated  as  a  cross  bill, 
compelled  the  complainant  to  amend  his  bill 
and  make  Hess  Bros,  parties  thereto,  and  to 
continue  the  case,  that  these  new  parties  might 
be  summoned  In.  Hess  Bros,  had,  since  the 
filing  of  the  bill,  brought  a  suit  at  law  against 
appellee,  based  upon  a  check  drawn  upon  the 
bank  by  Hanna,  Son  &  Oo.  for  $3,300,  where- 
by they  claimed  that  much  of  the  fund  in  con- 
troversy.  Upon  this  amended  answer,  treated 
as  a  cross  bill,  appellee  obtained,  in  the  decree 
on  final  hearing  (whether  erroneously  or  not 
It  Is  not  necessary  In  this  case  to  consider), 
affirmative  relief,  by  having  It  adjudged  that 
Hess  Bros,  had  no  claim  against  it,  and  that 
they  be  perpetually  enjoined  from  prosecuting 
said  salt,  or  any  other,  against  appellee  on 
account  of  said  matter.  On  such  a  record  It 
would  be  highly  Inequitable  to  allow  appellee 
to  deny  on  apt>eal  that  equitable  Jurisdiction 
which  It  Ind  Itself  invoked  In  Its  own  behalf, 
and  by  which  it  had  obtained  relief.  It  baa 
been  said  by  courts  of  high  authority  that 
there  is  no  adequate  remedy  at  law  in  such  a 
case  (National  Bank  v.  Insurance  Go.,  101  U> 
S.  54;  Bank  y.  Gillespie,  137  U.  S.  411,  11 
Snp.  Ct  118);  but  whether  there  is  or  not,  If 
appellee  desired  to  avail  itself  of  such  an  ob- 
jection on  the  hearing.  In  a  case  not  wholly 
foreign  to  the  Jurisdiction  of  a  court  of  equity, 
it  should  have  set  it  up  In  its  answer,  and 
should  not  itself  tiave  Invoked  the  same  equit- 
able Jurisdiction  In  Its  own  behalf  which  it 
now  seeks  to  have  denied  to  appellants.  If 
any  valid  objection  might  have  been  raised, 
by  demurrer  or  answer,  to  the  granting  of  the 
equitable  relief  on  the  blUs  and,  cross  bills  of 
appellants,  as  prayed,  It  had  been  waived  by 
appellee,  and  cannot  be  availed  of  on  appeal. 
Stout  T.  Gook,  41  lU.  447;  Magee  v.  Magee, 
61  111.  600;  Kimball  v.  Walker.  30  IlL  482; 
Ohllng  V.  Lultjens,  32  111.  23;  Colton  v.  Han- 
chett,  13  III.  610;  Gomstock  v.  Henncberry, 
66  HL  212;  Grldley  v.  Watson,  63  lU.  186; 
Dodge  T.  Wright,  48  111.  382;  Hlckey  v.  For- 
istal,  49  BL  255;  Knox  Co.  y.  Davis,  63  lU. 
406;  Gage  y.  OrifBn,  103  lU.  41;  Richards  v. 
Railway  Oa,  124  111.  516,  16  N.  E.  909;  Ryan 
y.  Duncan,  88  BL  144;  Gordon  y.  Reynolds, 
114  Bl.  118,  28  N.  B.  455;  BriU  v.  StUes,  36 
lU.  305;  Snowdon  v.  Tyler,  21  Neb.  199,  31 
N.  W.  661;  Town  of  Mentz  y.  Cook,  108  N. 
Y.  504,  15  N,  B.  541;  Niles  v.  Williams,  24 
Conn.  279;  Bdgett  v.  Douglass  (Fa.  Sup.)  22 
Ati.  868;   1  Beach,  Mod.  Eq.  Jur.  §  IS. 

Substantial  Justice  is  done  by  the  decree  of 
the  circuit  court,  and  we  see  no  sufficient  rea- 
son, on  the  record  as  It  stands,  for  reversing 
it,  and  remitting  the  parties  to  some  other 
remedy,  by  which  the  same  ends  might  possi- 
bly be  reached,  but  no  more  Just  results  at- 
tained. The  Judgment  of  the  appellate  court 
is  reversed,  and  the  decree  of  the  circuit  court 
is  affirmed.    Decree  affirmed. 


OBI  in.  244) 

HERR  et  al  v.  PAYSON  et  al.» 
(Supreme  C^ort  of  lUinois.     June  16,  1896.)  * 
Attobnbt  and  Clibmt— Fobeolobuks— Lacbbi. 

Where  an  attorney  who  has  acted  for 
a  mortgagor  in  defending  a  suit  for  separate 
maintenance,  and  who  has  also  vainly  attempt- 
ed to  obtain  a  renewal  of  the  mortgage,  bnys 
the  land  at  mortgagee's  sale  after  notifying 
the  mortgagor's  agent  that  he  intends  to  do 
so,  such  purchase  is  not  voidable,  especiailf 
where  it  ia  not  attacked  for  more  than  15  years. 
Baker,  J.,  dissenting. 

Error  to  circuit  court,  Livingston  county; 
Edward  P.  Vail,  Judge. 

Bill  by  Sallie  E.  Herr  and  Benjamin  a 
Herr  against  Iiewis  E.  Payson  and  Andrew 
J.  HcGinniss.  Defendants  obtained  a  decree. 
Complainants  bring  error.     Affirmed. 

B.  M.  Prince  and  Williams  &  Capen,  for 
plaintiffs  in  error.  N.  J.  Pillsbury  and  C.  C. 
Strawn,  for  defendants  in  errw. 

CRAIG,  J.  This  was  a  bill  in  equity,  broagt  t 
by  Bailie  E.  Herr  and  Benjamin  G.  Herr. 
widow  and  only  cliild  of  Benjamin  Herr,  Jr., 
deceased,  against  Lewis  B.  Payson  and  An- 
drew J.  McGInniss,  to  set  aside  a  sale  of  the 
N.  %  of  section  36,  township  27  N.,  range  4 
B.  of  third  P.  M.,  in  Livingston  county.  The 
sale  was  made  under  a  deed  of  trust  executed 
December  7,  1872,  by  B.  Herr,  Jr.,  and  wife, 
Sallie  E.  Herr,  to  secure  a  loan  of  $6,000,  ob- 
tained of  Thomas  J.  Bunn,  due  in  five  years, 
with  interest  at  10  per  cent,  payable  semi- 
annually. In  default  ot  payment  the  proiier- 
ty  was  sold  at  public  vendue,  under  a  power 
of  sole  contained  in  the  deed  of  trust,  on 
March  29,  1878,  to  Lewis  E.  Payson,  for  $6,- 
808,  the  amount  due  in  deed  of  trust  Upon 
making  the  purdiase,  Payson  entered  Into 
the  possession  of  the  land,  and  continued  in 
the  possession,  paying  all  taxes,  until  March 
28,  1890,  when  he  sold  to  Andrew  J.  McGin- 
niss,  who  has  occupied  the  land  and  paid  all 
taxes  since  that  time.  B.  Herr,  Jr.,  died  In- 
testate July  22,  1893,  and  this  bill  was 
brought  by  complainants,  his  former  wife 
and  only  son.  It  is,  in  substance,  charged 
in  the  bill  that  Payson,  who  was  an  attorney 
at  law,  residing  In  Livingston  county,  was 
employed  to  take  charge  of  the  affairs  of 
Benjamin  Herr,  Jr.,  in  Ullnols;  that  he  agreed 
to  procure  a  loan,  and  protect  the  land  against 
the  Bunn  mortgage;  that  he  made  no  effort 
to  procure  a  loan  to  pay  off  the  debt,  but 
with  the  Intent  to  cheat  and  defraud  the  said 
Benjamin  Herr,  Jr.,  out  of  the  land,  Induced 
Bunn  to  sell  the  lands  In  the  mortgage  In  or- 
der that  he  might  procure  the  title  himself; 
that  the  lands  were  sold  in  the  Bunn  mort- 
gage, and  purchased  by  Payson  for  much  less 
than  their  value,  while  he  was  acting  as  at- 
torney for  Herr,  Jr.;  that  the  sale  was  fraud- 

1  Reported  by  Louis  Boisot,  Jr.,  Esq.,  of  the 
Chicago  bar. 
•  Rehearing  denied  October  25,  1883. 
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Tdest  and  TOld  aa  against  Harr  and  the  com- 
plalnanta,  wbo  are  his  heirs  at  law. 

It  appears  that  Benjamin  Herr,  Jr.,  pnr- 
cliased  the  land  In  controveisy,  improved  it, 
and  occupied  it  aa  a  residence.  In  1872  he 
bad  a  severe  attack  of  sickness.  After  be 
bad  somewhat  recovered,  his  wife  took  him 
to  Hot  Springs,  Ark.  While  at  Hot  Springs, 
be  gave  his  father-in-law,  W.  G.  Miller,  a 
power  of  attorney  to  transact  his  business. 
Miller  continued  to  act  as  attorney  tor  Herr 
until  the  fall  of  1875,  when  Benjamin  Herr, 
Sr.,  the  father  of  B^amin  Herr,  Jr.,  came 
out  from  Pennsylvania;  and  being  dlssatls- 
fled  with  the  manner  in  which  Miller  bad 
transacted  the  business,  and  being  Interested 
on  account  of  moneys  he  had  advanced  bis 
son,  and  the  son  also  being  dissatisfied.  Mil- 
ler's power  of  attorney  was  revoked,  and  a 
power  of  attorney  was  given  to  Herr,  Sr.,  to 
transact  and  manage  the  business  of  the  son. 
The  father  returned  to  Pennsylvania,  taking 
bis  son  with  him,  where  the  son  remained  un- 
til his  death,  in  1893.  In  May,  1877,  the  wife 
of  Benjamin  Herr,  Jr.,  brought  an  action  in 
tbis  state  against  him  for  support,  and  by  let- 
ter of  August  6,  1877,  Paysou  was  employed 
by  Benjamin  Herr,  Jr.,  to  defend  the  action. 
In  the  fail  of  that  year  Benjamin  Herr,  Sr.; 
came  to  Illinois  to  look  after  business  of  bis 
own  as  well  as  the  business  of  bis  son.  The 
Buun  loan  became  due  that  fall,  and  up  to 
the  time  Herr,  Sr.,  came  to  this  state  the  par- 
ties had  failed  to  make  an  arrangement  ex- 
tending the  time  of  payment  Payson  was 
then  a  loan  agent  at  Pontiac,  representing 
Baldwin  &  Co.,  of  New  York.  Herr,  Sr.,  ap- 
plied to  Payson  for  a  loan  to  pay  olt  the 
Bunn  mortgage,  and  Bunn  agreed  to  aid  Herr 
In  procuring  the  money.  Payson  made  an 
effort  to  procure  the  money  from  BaldvTln, 
but  be  required  principal  and  Interest  paid  in 
gold,  and  Herr  would  not  consent  to  these 
terms,  so  that  no  money  was  procured  of 
Baldwin.  Culver,  of  Pontiac,  a  loan  agent, 
was  applied  to.  He  succeeded  in  making  an 
arrangement  for  the  money  in  January,  1878, 
of  one  Robinson,  of  Peoria;  but  Miller,  the 
former  attorney  of  Herr,  Jr.,  Informed  Culver 
and  Robinson  that  Mrs.  Herr  refused  to  sign 
a  mortgage,  and,  upon  learning  this  fact, 
Robinson  refused  to  make  the  loan.  Payson 
made  an  effort  with  Bunn  to  get  the  loan  re- 
newed, but  in  this  be  failed.  Finally,  <m  the 
6tb  day  of  March,  1878,  Payson  secured  a 
power  of  attorney  from  Benjamin  Herr,  Jr., 
given  to  C.  Rohrer,  ot  Canton,  111.,  authoriz- 
ing him  to  act  as  the  attorney.  This  was 
placed  in  Rohrer's  hands,  and  he  made  a 
number  of  applications  for  money,  but  failed. 
He  also. saw  Bimn,  and  made  an  effort  to 
procure  a  renewal,  but  failed  in  that  In 
February,  1878,  the  Herts  were  Informed  that 
the  efforts  to  obtain  a  loan  had  failed,  and 
Payson  made  the  suggestion  to  Herr,  Sr., 
that  he  might  purchase  the  land.  In  reply  to 
tUB  comumnlcation  Herr,  Sr.,  wrote  Payson: 
*^  have  not  got  tbe  means  to  buy  as  you 


propose  In  your  last,  so  If  you  cannot  make 
the  loan  from  another  party  I  will  have  to  let 
It  ga"  "How  long  will  they  advertise  t>e- 
fore  selling?'  In  reply  to  this  Payson  wrote, 
March  4,  1878,  as  follows:  "I  regret  exceed- 
ingly that  the  loan  fell  through,  but  I  see  no 
way  of  avoiding  the  difficulty.  The  adver- 
tisement runs  thirty  days.  I  sent  you  a  pa- 
per this  week.  Mr.  Robinson,  of  Peoria,  the 
man  from  whom  we  were  to  get  the  loan, 
was  here,  and,  learning  that  Mrs.  Herr  de- 
clined to  execute  new  papers,  &  of  the  litiga- 
tion, went  home.  &  so  that  ended  It  with 
him."  Three  days  before  the  sale  Payson 
telegraphed  to  Rohrer:  "I  will  bid  the  amount 
of  mortgage  for  myself.  If  It  goes  above, 
you  will  get  excess.  Answo:,  If  satisfactory. 
Letter  by  malL  L.  E.  Payson."  Rohrer  re- 
plied on  March  26th  as  follows:  "In  reply  to 
yours  I  would  say  fbat  I  suppose  you  have 
just  as  good  a  rl^t  to  bid  as  any  other  pee- 
son.  I  hope  you  wUl  bid  a  liberal  price  for 
It  I  don't  think  the  mortgage  is  half  price 
for  the  land.  We  are  at  the  inercy  of  you 
moneyed  men.  I  would  like  to  save  a  little 
of  his  property  if  I  could.  If  the  land  should 
bring  a  fair  price,  I  could  save  the  balance;" 
In  addition  to  the  trustee,  Bunn,  Miller,  Cul- 
ver, Rohrer,  Payson,  and  a  few  others  at- 
tended the  sale.  Payson  was  the  highest 
bidder,  and  the  land  was  struck  off  to  him,  as 
heretofore  stated.  A  man  named  Haynes  in- 
tended to  attend  the  sale,  but  missed  a  train, 
and  fiiiled  to  reach  Pontiac  He,  however, 
telegraphed  a  bid  of  $8,000  for  the  land,  but 
the  telegram  was  not  received  until  after  the 
sale.  Rohrer,  baring  learned  of  tbe  offer  of 
Haynes,  called  on  Payson,  and  offered  him 
$100  for  his  bid,  but  the  offer  was  declined. 

Under  tbe  facts  as  they  appear  in  the  rec- 
ord it  is  insisted  by  counsel  for  appellants 
that  Payson  occupied  such  relations  to  the 
property  in  question  and  its  owners  and  those 
having  the  management  of  it  as  prohibited 
him  from  acquiring  any  rights  or  Interest  in 
it  anti^onistlc  to  tbe  Interest  of  Benjamin 
Herr,  Jr.  Consequentiy  any  interest  he  did 
acquire  in  the  property  by  the  sale  he  bdd 
in  trust  for  Benjamin  Herr.  As  has  been 
seen,  Payson  was  employed  by  Benjamin 
Herr,  Jr.,  to  defend  an  action  brought  by  his 
wife  for  separate  maintenance,  but  this  re- 
tainer created  no  such  relation  of  trust  and 
confidence  as  would  preclude  Payson  from 
purchasing  property  owned  by  Herr  at  public 
sale,  which  might  be  exposed  to  sale  under  a 
judgment  or  decree  or  under  a  power  of  sale 
in  a  mortgage  with  which  he  had  no  connec- 
tion as  attorney  for  Herr.  But  it  is  said 
Payson  was  employed  as  an  attorney  by 
Herr  to  procure  a  loan  to  pay  off  the  Bunn 
mortgage,  and  that  this  employment  pre- 
cluded him  from  becoming  a  purchaser  at  the 
sale  under  the  Bunn  mortgage.  The  law  does 
not  prohibit  an  attorney,  an  agent  m-  a  trus- 
tee from  dealing  with  his  client,  principal, 
cestui  que  trust,  or  buying  bis  property. 
Hess  V.  Voes,  62  lU.  472;  Morrison  v.  Smith, 
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lao  10.  904,  23  N.  E.  241;  Elmore  t.  Johnson, 
143  lU.  613,  32  N.  B.  418;  Bank  t.  Keder, 
109  TO.  385;  UhUcb  v.  Mnblke,  61  IlL  49a 
Such  ccmtracta,  If  open,  fair,  and  bonest, 
wben  deliberatdy  made,  are  as  valid  as  con- 
tracts made  between  other  parties.  In  Hess 
V.  Voes,  supra,  where  an  attorney  who  ob- 
tained a  decree  of  sale  In  a  proceeding  for  par- 
tition became  the  purchaser  of  the  premises 
at  the  master's  sale.  It  was  held  there  Is  no 
rule  of  law  which  prohibits  an  attorney  in  a 
cause  from  becoming  a  purchaser  at  the  mas- 
ter's sale  under  a  decree  of  land  belonging 
to  his  client,  where  the  attorney  has  acted 
with  fairness  and  honesty.  Ublich  y.  Muhlke, 
supra.  Is  a  case  which  InrolTed  the  fiduciary 
relations  of  principal  and  agent  a  large 
-amount  of  property  having  been  conveyed  by 
a  principal  to  a  confidential  agent  In  speak- 
ing in  regard  to  the  validity  of  the  deed  the 
court  among  other  things,  said:  "We  are 
called  uxKm  by  complainant  to  say  that  the 
deed  is  null  and  void  by  reason  of  the  relar 
tloQ  then  existing  between  the  grantor  azid 
grantee,  the  latter  being  the  confidential 
agent  of  the  grantor.  We  have  examined  the 
rule  of  equity  Invoked  by  the  complainant  as 
applicable  to  such  cases,  and  no  commentator 
on  the  principles  of  equity,  and  no  reported 
case,  goes  to  the  extent  of  saying  that  by 
force  of  such  relation  a  deed  Is  ipso  facto 
void."  "To  render  such  transaction  valid, 
it  Is  only  necessary  to  show  that  the  other 
party  had  competent  and  dislnt^ested  ad- 
vice, or  that  he  performed  the  act  or  entered 
Into  the  transaction  voluntarily,  deliberately, 
and  advisedly,  knowing  its  nature  and  efCect 
and  that  his  consent  was  not  obtained  by  rea- 
son of  the  power  and  Influence  to  which  the 
relation  might  be  supposed  to  give  rise." 
Kerr,  Fraud  &  M.  p.  104,  note  1.  Bank  v. 
Keeler,  supra,  Is  a  case  where  the  validity  of 
a  conveyance  of  property  from  a  client  to  at- 
torney arose,  and  in  the  discussion  of  the 
question  It  is  said  a  sale  of  property  from  a 
client  to  an  attorney  will  be  sustained  where 
the  transaction  Is  open,  "honest  and  fair,  and 
no  undue  Influence  Is  used.  Under  the  propo- 
sition submitted  to  the  court  to  be  held  as 
law  if  the  relation  of  attorney  and  client  ex- 
isted when  the  deed  was  made,  no  title  pass- 
ed, although  the  attorney  concealed  nothing* 
made  no  misrepresentations,  and  although  the 
transaction  may  have  been  in  every  respect 
fair  and  bonest  Such  is  not  the  law,  and  it 
would  have  been  error  if  the  court  had  given 
the  proposition."  In  Morrison  v.  Smitli,  130 
la  304,  23  N.  E.  241,  and  in  Elmore  v. 
Jcdmson,  143  111.  513,  32  N.  E.  413,  the  same 
principle  is  announced. 

It  nowhere  appears  that  Payson  concealed 
<^  attempted  to  conceal  any  fact  in  relation 
to  what  was  done  to  procure  a  loon,  or  in  re- 
gard to  the  acts  or  proceedings  wliich  trans- 
pired before  the  sale.  Both  Herr,  Jr.,  and  his 
father  were  fully  advised  of  the  steps  taken 
by  Payson,  and  also  all  that  was  done  by  Mr. 
Bunn  in  reference  to  a  sale  under  his  mort- 


gage. Tbe  acts  and  doings  of  Paysoo  were 
open  and  public.  Moreoiver,  Mr.  Rohrer,  who 
was  especially  empowered  by  Herr,  Jr.,  some 
iour  or  five  weeks  before  the  sale,  to  raise 
money,  and  pay  off  the  Bunn  mortgage,  was 
expressly  notified  by  Payson  several  days  be- 
fore the  sale,  that  he  Intended  to  bid  on  hia 
.own  account  oa  the  lands  at  the  sale;  so 
that  it  was  known  by  the  moat  trusted  agent 
and  attorney  of  Mr.  Herr,  before  the  sale 
took  place,  as  to  the  attitude  of  Paysoo  in  re- 
gard to  the  lands.  Under  the  facts  as  they 
appear  in  the  record,  we  are  inclined  to  the 
opinion  that  tiie  relations  existing  between 
Payson  and  Benjamin  Herr,  Jr.,  did  not  de- 
prive Payson  of  the  right  to  purchase  tbe 
lands  at  the  sale. 

But  U  we  are  not  correct  In  this,  and  the 
facts  may  be  regarded  as  sufficient  to  create 
a  trust  it  was  «ily  a  constructive  trust  or 
a  trust  which  arose  by  operation  oC  law. 
7be  statute  of  limitations  or  laches  may  be 
relied  upon  to  defeat  riglits  claimed  under  a 
coDstmctive  trust  Quayle  v.  Guild,  91  lU. 
384.  Here^  upon  making  the  purchase,  Pay- 
aon  went  into  tbe  immediate  possession  of  the 
lands  as  owner,  and  he  and  his  grantee  have 
remained  in  possession,  making  valnable  im- 
provements, ever  since.  Baijamln  Hetr,  Jr., 
brought  no  action  to  set  aside  the  sale  during 
his  life,  although  he  lived  for  over  15  years 
after  the  sale,  and  was  fully  informed  in  re- 
gard to  all  tbe  facts  relating  to  the  sale. 
Conceding  that  the  sale  was  voidable,  and 
might  have  been  set  aside  had  a  bill  been 
brought  at  once  for  that  purpose,  the  long  de- 
lay, tbe  laches  of  Benjamin  Herr,  Jr.,  and  bis 
legal  representatives,  is  a  complete  bar  to  the 
reUef  claimed  in  the  bill.  WincheU  r.  Ed- 
wards, 57  lU.  41;  Noyes  v.  True,  23  IlL  503; 
Prather  v.  HiU,  36  IlL  406;  Fergus  v.  Wood- 
worth.  44  lU.  379;  McHany  v.  Scbenk,  88  111. 
357;  Jackson  v.  Spink,  59  BI.  404;  Rigney 
V.  Small,  60  111.  416;  Castner  v.  Walrod,  83 
UL  176;  Bates  v.  Gillett  132  DL  287,  24  N.  E. 
611;    Munn  v.  Surges,  70  IlL  604. 

But  it  Is  claimed  that  Benjamin  Herr,  Jr., 
was  of  unsound  mind,  and  on  tbat  account  he 
is  not  precluded  by  laches.  Where  sections 
6  and  7  of  chapter  S3,  Rev.  St  1883,  enti- 
tled "Limitations,"  are  relied  upon  to  defeat 
an  action  of  ejectment  imder  section  8,  the 
bar  provided  for  cannot  be  invoked  or  made 
available  where  the  owns-  of  the  advose  ti- 
tle is  a  minor  or  an  Insane  person.  Tbe  rule 
imposed  by  statute  in  an  action  of  ^ectmoit 
may  with  propriety  be  adopted  where  a  bill 
lias  been  filed  to  Impeach  a  sale  of  lands,  and 
laches  is  set  up  as  a  defense  to  the  bill.  If, 
therefore,  Benjamin  Herr,  Jr.,  was  insane  at 
the  time  the  sale  was  made,  and  remained 
Insane  untU  his  death,  his  laches  could  not 
be  relied  upon  to  defeat  the  action.  It  ap- 
peared from  the  evidence  that  Benjamin  Heir, 
Jr.,  was  affected  with  syphilis;  that  the 
bones  of  his  skull  became  softened,  and  his 
whole  system  became  impaired,  and  In  18T3 
be  went  to  Hot  Springs  for  treatment    On 
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tbe  adrloe  bf  a  i^iyrieisn,  he  placed  his  busl- 
IM88  la  tbe  bands  ot  others,  In  order  that  hla 
mind  might  be  rellered  from  all  care,  and 
thus  aid  Id  the  reetoEatlon  of  his  health. 
From  1873  to  1876,  Miller,  his  father-in-law, 
attended  to  his  business  under  a  power  of  at- 
torney. In  January  of  that  year  Herr  be- 
came'dissatisfied  with  the  management  of  his 
business  by  Miller,  and  his  father  came  out 
from  Pennsylvania,  and  under  a  power  of 
attorney  he  assumed  the  management  of  the 
business,  and  took  the  son  back  to  Pennsyl- 
vania, where  he  remained  until  he  died,  In 
1893.  Benjamin  Herr,  St.,  acted  until  his 
death,  in  1879,  when  Henry  Rohrer  and  O.  S. 
Herr,  a  brother,  acted  for  a  while.  It  thus 
appears  tliat  from  the  time  Herr,  Jr.,  be- 
came sick  up  to  the  time  of  his  death  what 
business  he  had  was  transacted  by  an  att<Mv 
ney  duly  authorlssed  by  him.  The  complain- 
ants took  the  depositions  of  a  large  number 
of  witnesses  residing  In  the  state  and  In  the 
state  of  Pennsylvania,  who  testified,  in  their 
opinion,  Herr  was  not  competent  to  transact 
ordinary  business.  These  witnesses  had  done 
no  business  with  him,  nor  had  they  seen  him 
attempt  to  transact  business;  and  whetner 
be  was  actually  capable  of  attending  to  any 
business  they,  of  course,  could  not  determine. 
All  the  agents  of  Benjamin  Herr,  Jr.,  from 
1873  to  tbe  time  of  his  death  acted  under  s 
regular  power  of  attorney  executed  by  him. 
BUs  ability  to  execute  a  power  of  attorney 
was  never  called  in  question,  nor  was  his  ca- 
pacity to  act  inteUlgently  In  a  business  mat- 
ter diluted  or  challenged.  In  1876,  in  a 
salt  commenced  by  Mrs.  Herr  for  support,  a 
want  of  capacity  was  set  up  by  her,  but 
when  tbe  proof  came  in  she  failed.  A  de- 
cree was  rendered  on  a  personal  answer  and 
tried;  no  conservator  or  guardian  having 
been  appointed.  Ait  a  later  date,  in  a  bill  for 
divorce  by  the  wife,  the  mental  condition  of 
Herr  was  regarded  as  having  been  estab- 
lished in  tbe  former  suit,  and  on  a  personal 
answer  and  evidence  taken  a  decree  was  ren- 
dered. In  Ibat  bill  the  complainant,  who  Is 
also  one  of  the  complainants  in  this  case^  in 
substance  alleged  tliat  from  depositions  tak- 
en in  tbe  separate  maintenance  case  by  de- 
fendant she  is  informed  that  her  buaband  has 
much  Improved  in  health  In  Pennsylvania,  and 
become  sound  in  mted  and  body,  and  is  ca- 
pable of  taking  care  of  his  property;  that 
from  said  evidence  she  lad  learned  that  her 
husband  liad  willfully  absented  himself,  and 
therefore  she  cliatgeB  desertion.  Later  Saliie 
£.  Herr  filed  a  bill  in  the  circuit  court  of  Liv- 
ingston county  to  set  aside  two  mortgages 
made  by  Benjamin  Herr,  Jr.,  to  Benjamin 
Herr,  St.,  on  the  ground  of  mental  Incapacity 
of  Benjamin  Herr,  Jr.,  to  make  them,  and 
want  of  consideration.  In  this  case  full  proofs 
were  taken.  Among  the  proofs  is  B.  Herr, 
Jr.'s,  deposition,  takoi  in  1883,— a  lone  depo- 


sition, taken  especially  to  show  Iiis  condition 
tben  as  well  as  in  1875,  when  the  first  mort- 
gage of  $S00  to  H«r,  St.,  was  given,  and  in 
1877,  when  the  second  one  for  $1,394.73  vras 
given  by  Herr,  Jr.  This  deposition  falls  to 
show  any  trace  of  insamty  In  Herr,  but,  on 
tbe  other  hand,  so  far  as  can  be  Judged 
from  the  deposition,  Herr  at  the  time  It  was 
taken  seemed  to  be  in  full  possession  of  his 
mental  powers.  The  deposition  of  Henry  B. 
Gish,  a  brother-in-law,  was  taken  in  the  same 
Case,  and  he  testified  that  he  made  the  settle- 
ment between  Benjamin  Herr,  Sr.,  and  Ben- 
jamin Herr,  Jr.,  for  which  the  note  and  mort- 
gage were  given;  that  they  were  both  satis- 
fied. The  witness  testified  that  Benjamin 
Herr,  Jr.,  in  1877,  before,  and  since,  was  com- 
petent to  transact  business  and  execute  con- 
tracts. Cyrus  S.  Herr,  a  brother,  also  testi- 
fied that  Benjamin  Herr,  Jr.,  in  1875  and  1876, 
was  then,  and  still  Is,  competent  to  trans- 
act business.  In  addition  to  this  evidence, 
U  appears  from  the  evidence  that  Benjamin 
Hot,  Jr.,  was  in  the  habit  of  keeping  a  copy 
of  his  letters,  using  Shipman's  duplicating  let- 
ter book,  and  a  record  of  his  correspondence. 
The  defendants  procured  a  copy  of  Herr's  let- 
ters for  each  year  from  July  1877  to  1891, 
and  these  letters  were  read  in  evidence.  A 
reference  to  these  letters  written  to  varioas 
parties  in  regard  to  Herr,  Jr.,  and  his  family 
and  affairs,  not  only  show  that  he  was  not 
Insane,  but  he  seemed  to  have  a  clear  concep- 
tion of  bis  situation  and  his  business.  In- 
deed, it  is  difficult  to  perceive  how  any  per- 
son can  read  these  various  letters  upon  dif- 
ferent subjects  without  being  convinced  that 
Benjamin  Herr,  Jr.,  fully  realized  the  nature 
and  condition  of  his  business.  He  may  have 
been  regarded  as  an  Imbecile,  and  his  mind 
may  have  been  weakened  by  the  disease 
which  was  gradually  undermining  his  con- 
stitution, but  he  was  not  insane,  or  in  that 
condition  of  mind  where  he  could  be  excused 
or  relieved  from  responsibility  from  his  acts. 
Mere  weakness  of  mind,  impairing  only  the 
capacity  to  projperly  transact  business,  in  the 
absence  of  fraud  is  not  enough  to  avoid  a 
deed  or  contract.  Boyer  v.  Berryman,  123 
Ind.  451,.  24  N.  E.  249.  Sickness,  extreme 
distress,  or  debility  of  body  will  not  affect 
tbe  capacity  to  make  contracts,  or  be  bound 
by  the  acts,  where  sufficient  intelligence  re- 
mains to  control  the  doing  or  the  not  doing 
of  an  act.  Pooler  v.  Crlstman,  145  111.  410, 
34  N.'  E.  57.  Some  other  questions  have  been 
referred  to  in  the  argument,  which  have  been 
considered,  but  it  will  not  be  necessary  to 
refer  to  them  here.  After  a  careful  conslderar 
tlon  of  the  whole  record,  we  think  the  de- 
cree of  the  circuit  court  correct,  and  it  will  be 
affirmed. 

BAKER,  J.    I  do  not  concur,  either  in  tbe 
opinion  cm:  in  the  conclusions  reached. 
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WARE  et  aL  t.  OITI  OF  JBBSEnrvnXBLi 

(Sopreme  Court  of  Illinois.    Oct.  14,  1806.) 

CONTIWUANCE— MnNICIPAL   C0BP0KA.TI0IT8 — 
SPECIAI.  TAX. 

1.  Under  Eev.  St.  1893,  c.  110,  i  47,  wMch 
■ncikea  it  Bufficlent  ground  fof  continuance  mat 
au  attorney  in  the  case  is  a  member  of  the  leg- 
iiilature,  and  is  attending  its  sessionB,  it  is  re- 
versible error  to  refnse  to  continue  a  petition  for 
confirmation  of  a  special  tax  when  the  object- 
on'  attorney  is  absent  for  such  cause. 

2.  An  assessment  of  a  special  tax  should 
cot  be  confirmed  where  the  report  of  the  com- 
mittee contains  no  estimate  of  the  cost  of  levy- 
ing and  collecting  the  special  tax,"  as  required 
by  Bev.  St.  1893,  c.  24,  art.  9,  §  20. 

8.  Where  the  ordinance  requires  the  special 
tax  to  be  assessed  according  to  the  frontage,  an 
assessment  according  to  some  other  rule  is  fatal- 
ly defectiye. 

Appeal  from  J««ey  conntjr  court;  Allen  M. 
Slaten,  Jndga 

Petition  by  the  city  of  Jerseyyille  for  con- 
flrmatlon  of  a  special  tax.  George  W.  Ware 
and  others  filed  objectimis.  Jadgment  of 
confirmation  was  entered,  and  the  objectors 
appeal.    Bevereed. 

Thos.  F.  Ferns,  for  appellants. 

BAKEB,  J.  The  city  of  JerseyvUle,  on 
June  20,  1894,  i)asaed  an  ordinance  ordering 
the  paving  and  grading  of  State  and  Pearl 
streets.  In  said  city,  the  cost  thereof  to  be 
paid  for  by  Bi)ecial  taxation  of  the  real  es- 
tate, lots,  parts  of  lots,  and  tracts  of  land 
abutting  upon  the  line  of  the  said  streets,  re- 
spectively, within  the  limits  to  be  improved, 
to  be  In  proportion  to  the  frontage  thereof  up- 
on said  streets  respectively,— the  cost  and  ex- 
pense of  making  surveys,  and  the  full 
amount  of  the  cost  of  paving  of  street  inter- 
secticHis  and  crossings,  to  be  paid  for  by  gen- 
eral taxation.  The  committee  appointed  un- 
der the  ordinance  to  make  an  estimate,  etc., 
made  Its  report  to  the  city  council.  The 
council  approved  the  report  Thereafter,  the 
city  presented  Its  petition  to  the  county  court 
of  Jersey  county,  praying,  etc.  That  court 
appointed  commissioners  to  levy  and  assess 
the  special  taxes  mentioned  In  the  above  or- 
dinance, who,  on  December  24,  1894,  filed 
their  report  and  assessment  roll.  At  the  Feb- 
ruary term,  1895,  of  said  court,  the  appel- 
lants herein,  owners  of  certain  of  the  lands 
sought  to  be  taxed,  made  and  filed  their  mo- 
tion for  a  continuance  of  the  cause,  on  the 
ground  that  their  sole  attorney  was  a  mem- 
ber of  and  in  actual  attendance  upon  the 
general  assembly,  then  in  session  at  Spring- 
field, which  motion  was  supported  by  affi- 
davit. The  court  denied  the  motion,  and  or- 
dered all  the  defendants  to  file  their  objec- 
tions to  the  confirmation  of  the  assessment 
roll  by  the  ensuing  11th  day  of  February. 

1  Beported  by  Louis  Boisot,  Jr.,  Esq.,  of  the 
Chicago  bar. 


On  that  day  the  appelluitB  filed  Oteir  tfb- 
Jections,  covnlng,  among  others,  the  points 
hereinafter  noted,  and  renewed  their  motitn 
for  a  continuance^  anpported  by  a  new  and 
similar  affidavit  The  motion  was  denied. 
The  court  thereupon  entered  an  <»der  over- 
ruling all  of  the  said  obJectloDS,  exc^it  ob- 
jection 10,  and  ordered  a  Jury  impaneled  to 
try  the  Issue  raised  by  that  objection.  The 
Jury  rendered  a  verdict  in  favor  of  the  dty. 
The  court,  after  overriding  the  appellants' 
motlMi  for  a  new  hearing,  ottered  an  order 
confirming  the  assessment  nO.  To  all  and 
singular  of  the  said  rulings  of  the  court  the 
appellants  duly  excepted.  Fr(»n  that  Judg- 
ment of  the  county  court  an  api>eal  to  this 
court  was  perfected. 

There  are  several  reasons  why  the  Judg- 
ment of  the  court  b^ow  should  be  reversed. 

First  The  continuance  asked  by  ai^pdlants 
should  have  been  allowed.  The  affidavit  in 
suppml:  of  the  motion  was  sworn  to  by  one 
of  the  app^lants,  and  set  forth  that  the  at- 
tendance of  their  attorney  in  court  was  neces- 
sary to  a  fair  and  proper  trial  of  the  cause, 
and  contained  aU  the  requirements  oC  the 
statute.  8  Starr  &  0.  St  p.  1811,  c  110,  H 
46,  47;  BaUway  Oa  ▼.  Tetera,  68  m.  144; 
Wicker  ▼.  Boynton,  83  111.  643;  Stodc  Ex- 
change T.  McClaughry,  148  111.  872,  36  N. 
E.  88. 

Second.' Tha  rqmrt  of  the  committee  ap- 
pointed under  the  ordinance. contained  no  es- 
timate of  "the  cost  of  levying  and  collecting 
the  special  tax,"  which  estimate  the  commit- 
tee were  required,  by  the  ordinance  and  by 
the  law,  to  make  and  report  to  the  dty  conn- 
cU.    3  Starr  &  C.  St  p.  403,  c.  24,  art  9,  {  20. 

Third.  The  assessment  roll  returned  by  the 
commissioners  shovro  that  they  did  not  ap- 
portion and  assess  the  amount  of  special  tax 
against  each  piece  of  land  along  the  line  of 
the  improvement  according  to  the  ptopwtlim 
its  frontage  bears  to  the  entire  frontage  there- 
on, as  th^  were  required  by  the  ordinance  to 
do,  but  foQowed  some  different  nil&  Meas- 
ured according  to  the  mle  prescribed  by  the 
ordinance,  we  find  that  the  taxes  assessed 
against  the  difTerent  pieces  of  land  are  not 
In  proportion  to  the  frontage  said  pieces  of 
land  bear,  respectively,  to  the  entire  front- 
age on  the  line  of  improvement,  but  that  they 
are  nnequal,— some  pieces  of  property  being 
assessed  at  one  rate,  and  others  at  other 
rates.  The  tax  must  be  uniform,  and  where 
It  Is  to  be  in  proportion  to  frontage,  the  en- 
tire cost  of  the  improvement  for  which  the 
assessment  Is  to  be  made  should  be  ascer- 
tained, and  each  piece  of  land  charged  In  the 
proportion  its  front  bears  to  that  of  all  the 
land  abutting  on  the  line  of  Improvement 
Davis  V.  City  of  Litchfield.  146  IlL  313,  33  N. 
B.  888. 

For  the  errors  hidicated  herein,  the  Jodg- 
ment  ia  reversed.    Beversed. 
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LBAVTTT  T.  KENNICX)TT.« 
(Sapreme  Conrt  of  UUnoia.    April  1,  1895.)  • 

COHTBAOT  —  BtIDBKOI  OV  CUBTOM  — UiJTKB  AKO 

BaKVADT— TaaiTERa. 
In  an  action  on  a  written  contract  for 
employment  a*  theater  mana^r  for  an  indefinite 
length  of  time,  "at  a  weelcly  salary  of  IMO  per 
weeic,"  evidence  that  the  word  "weekly,"  ao 
cording  to  theatrical  custom,  means  the  weeks 
of  the  theatrical  season,  and  not  of  the  entire 
year,  ic  admissible,  since  it  seems  to  explain, 
ard  not  to  vary,  the  terms  of  the  contract. 

Appeal  from  appellate  court.  First  district. 

Assumpsit  by  Bruno  Kenalcott  against  Mi- 
cba^  B.  Leavltt.  Plaintiff  obtained  Judg- 
ment, which  was  affirmed  by  the  appellate 
court  64  IlL  App.  633.  Defendant  appeals. 
Beversed. 

Case,  Began  &  Case,  for  appellant  A.  O. 
ft  F.  W.  Story,  for  appellee. 

MAGRUDER,  J.  This  Is  an  action  of  as- 
sumpsit brought  by  Kennlcott,  the  appellee, 
against  Leavltt,  the  appellant,  to  recover 
damages  for  breach  of  a  contract  of  employ- 
ment. The  trial  bdow  was  before  a  jury, 
and  resulted  In  verdict  and  Judgment  for 
plaintiff.  This  Judgment  has  been  affirmed 
by  the  appellate  court  (54  111.  App.  633),  and 
the  present  appeal  Is  prosecuted  from  sucb 
Judgment  of  affirmance. 

The  contract,  which  is  set  out  In  htee  verba 
in  the  tblrd  count  of  the  declaration,  is  as 
follows: 

"Dated  May  25tb,  1889.  I  hereby  engage 
Bnino  Kennlcott  as  manager  of  the  New 
Windsor  Theater,  of  Chicago,  providing  I 
have  sucb  theater,  at  a  weeltly  salary  of  for- 
ty dollars  per  week;  and,  In  addition  thereto, 
I  agree  to  give  him  five  per  cent,  of  the  net 
profits  of  said  theater,— the'  same  to  be  ac- 
counted and  ascertained  at  the  end  of  each 
and  every  season.  It  Is,  however,  fully  un- 
derstood that  the  said  Bruno  Kennlcott  is  In 
no  way  to  be  considered  a  partner  with  me 
in  said  theater,  and  that  he  la,  in  all  things 
In  and  about  said  management,  subject  to 
my  directions  and  approval;  and  he  Is  to  be 
fully  competent  to  perform  the  duties  of  man- 
ager of  said  theater,  and  to  render  faithful 
services  at  all  times  for  the  artistic  and 
financial  success  of  said  theater.    M.  B.  Leavltt 

"1  hereby  agree  to  accept  the  above  agree- 
nent  conditions,  and  arrangements.  Bruno 
Kennlcott" 

While  the  plaintiff  below  was  upon  the 
stand  as  a  witness,  the  court  said.  "This  Jury 
will  be  instructed  to  pay  $40  per  week  from 
the  time  the  contract  commenced  until  the 
close  of  the  season  of  1891."  Snbsiequently 
the  conrt  Instructed  the  Jury  that  the  plain- 
tiff was  entitled  to  recover  "tbe  amount  of 
the  salary  from  tbe  date  of  the  contract  to 
the  date  of  the  discharge  at  $40  per  week, 

1  Reported  by  Lonis.  Boisot  Jr.,  Esq.,  of  the 
Chicago  bar. 

*  Rehearing  denied  October  16,  1896. 
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less  the  pajrmcntB,"  etc  It  la  claimed  by  ap- 
pellant that  the  court  erred  In  thus  Instruct- 
ing the  Jury.  Tbe  evidence  of  the  plaintiff 
tended  to  show  that  the  theater  building  had 
burned  down  in  1889,  and  that  the  defendant, 
Leavltt,  holding  a  lease  thereof,  did  not  open 
tbe  tlieater  until  September  2,  1889  (a  UtOe 
more  than  three  months  after  May  2o,  1889, 
the  date  of  the  contract);  that  this  theater, 
and  theaters  generally,  are  dosed  in  the  sum- 
mer about  three  months^  between  some  time 
In  June  and  some  time  In  September,  leaving 
aliout  40  weeks  in  each  year  for  wliat  is 
known  as  tbe  "theatrical  season";  that  th« 
plaintiff  was  discharged  by  the  defendant  on 
S^ptembw  24,  or  26,  1890,  after  the  begin- 
ning of  the  second  season;  that  the  first  sea- 
son began  on  September  2,  1889,  and  ended 
in  June,  1890;  and  that  the  plaintiff  had  re- 
ceived ills  salary  regularly,  at  the  rate  of  $40 
per  week,  from  time  to  time,  from  Septem- 
ber 2,  1889,  up  to  June,  1890,  but  had  been 
paid  nothing  for  the  time  preceding  Septem- 
ber 2,  1889. 

^nie  contract  recites  that  Kennlcott  la  en- 
gaged "as  manager  of  the  New  Windsor  Th»' 
ater,  ct  Chicago,  providing  I  have  such  thea- 
ter," etc  This  language,  in  connection  with 
the  fact  that  the  lease  bad  been  executed 
theretofore,  on  May  15,  1889,  might  be  capa- 
ble of  the  constructlim  that  tbe  employment 
would  begin  when  the  employer  should  have 
the  theater,  and  that  he  did  not  then  have  It 
We  are  Inclined  to  think  that  the  Jury  should 
not  have  been  Instructed  as  above  Indicated, 
but  that' it.  should  have  been  left  to  them  to 
determine,  from  all  the  evidence,  whether 
or  not  the  payment  of  the  salary  was  to  begin 
at  once,  at  the  date  of  the  contract  or  subse- 
quently, when  the  theater  was  opened,  on 
September  2,  1889.  But,  If  we  are  wrong  in 
this  view,  we  think  that  It  was  error  to  re- 
fuse to  allow  the  defendant  to  show,  if  he 
could,  that  the  custom  In  the  theatrical  pro- 
fession was  not  to  pay  for  such  services  as 
those  which  are  mentioned  In  the  contract, 
except  during  the  theatrical  season.  The 
plaintiff  had  been  allowed  to  state,  when  up- 
on the  stand,  that  It  was  the  custom  to  pay 
managers  during  tbe  summer  or  vacation  sea- 
son. Defendant  proved  that  there  was  a  cus- 
tom with  reference  to  such  payments,  and 
made  an  offer  to  show  that  the  custom  was 
not  to  make  payment  during  the  summer,  be- 
tween the  date  of  the  closing  of  the  season 
and  its  opening  in  the  fall.  Objection  to  this 
offer  WK^  sustained,  and  tbe  Jury  were  in- 
structed ui'on  the  theory  that  the  salary  was 
to  be  allowed  for  tbe  whole  year.  The  admis- 
sion <^  the  offered  evidence  would  not  have 
operated  as  a  permission  to  vary  the  meaning 
of  a  written  contract  by  parol,  but  its  effect 
would  have  been  to  explain  the  meaning  of 
the  words  used  In  the  contract  The  con- 
tract says,  "at  a  weekly  salary  of  forty  dol- 
lars per  week,"  but  fixes  no  time  during 
which  the  weekly  salary  Is  to  be  paid.  If  It 
could  be  shown  that  the  "weeks"  here  re- 
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ferred  to  wen,  by  the  custom  aiic(  usages  of 
the  theatrical  profession,  the  Mreeks  of  the 
theatrical  season,  and  not  all  the  weeks  of 
the  whole  year,  we  see  no  reason  why  testi- 
mony to  that  effect  was  not  allowable.  In 
Grant  v.  Maddox,  15  Mees.  &  W.  737,  there 
was  a  contract  between  the  plaintifT,  an  ac- 
tress, and  the  defendant,  a  theatrical  lessee 
and  manager,  which  provided  for  an  engage- 
ment for  "three  years  at  a  salary  of  five,  six, 
and  seven  pounds  per  week  In  those  years,  re- 
spectively." On  the  part  of  the  defendant, 
evidence  was  tendered  to  show  that,  accord- 
ing to  the  understanding  and  custom  of  the 
theatrical  profession,  under  an  engagement 
to  perform  for  one  or  more  years,  actors  were 
never  paid  dnrlng  the  time  of  vacation,  when 
the  theater  was  closed,  but  only  during  what 
was  called  the  "theatrical  season."  The  evi- 
dence was  admitted,  and  the  Jury  were  In- 
ittructed  that  the  question  for  them  to  decide 
was  whether  the  contract  was  to  perform 
jtnd  be  paid  throughout  the  three  years,  or 
only  during  the  theatrical  season  In  three 
years.  It  was  there  held  that  the  evidence 
was  properly  admitted,  and  the  question  prop- 
erly left  to  the  jury.  Alderson,  B.,  saying: 
"It  l8  perfectly  true  that  you  have  no  right 
to  qualify  or  alter  the  effect  of  a  written  con- 
tract by  pared  evidence;  but  It  Is  perfectly 
competent  to  yon  to  qualify  or  alter  by  parol 
evidence  the  meaning  of  the  wt»xls  which 
apparently  form  the  written  contract,  and  to 
Insert  the  true  words  which  the  parties  In- 
tended to  use.  That  is,  not  to  alter  the  cm- 
tract,  but  to  show  what  the  contract  Is. 
Wherever  the  words  used  have,  by  usage  or 
local  custom,  a  peculiar  meaning,  that  mean- 
ing may  be  shown  by  parol  evidence.  Here 
the  contract  is  that  the  plaintiff  is  to  be  paid 
for  three  years  a  salary  of  five  pounds,  six 
pounds,  and  seven  pounds  per  week  in  those 
years.  That  means,  according  to  the  evi- 
dence and  the  finding  of  the  jury,  that  she  Is 
to  be  paid  so  much  per  week  during  every 
week  that  the  theater  is  open  in  those  years." 
For  the  reasons  thus  stated,  the  Judgments 
of  the  appellate  and  circuit  courts  are  re- 
versed, and  the  cause  Is  remanded  to  the  cir- 
cuit court    Reversed  and  remanded. 


(1S8  III.  190) 

ADAMS  V.  GILL  et  al.i 

(Supreme  Court  of  Illinois.    Oct  14,  1895.) 

E^ciTT  Praoticb  —  Amendment  —  Bill  to  Set 
AsiDB  Deed— Variance. 

1.  Where  a  proposed  amendment  to  a  bill 
materialty  changes  the  issue  by  charging  fraud 
where  the  original  bill  charged  mistake,  it  is 
reversible  error  to  proceed  to  a  hearing,  over  the 
defendant's  objection,  without  ruling  the  defend- 
ant to  answer  the  bill. 

2.  Where  the  record  shows  that  a  cause 
was  heard  on  the  bill,  the  court  has  no  power 
at  a  subsequent  term  to  amend  the  record  so  as 
to  show  the  bearing  was  on  an  amended  bill. 

8.  Where  a  bill  to  set  aside  a  deed  alleges 

»  Reported  by  Lionis  Boisot,  Jr.,  Esq.,  of  the 
Chicago  bar. 


that  the  deed  was  bicorrectly  drawn  by  nii»t«h. 
of  the  scrivener,  and  the  evidence  shows  that 
the  grantee,  by  deception,  induced  the  grantor 
to  sign  it,  the  variance  is  fatal. 

Appeal  from  circuit  court,  Clirlstlan  cotmty; 
Robert  B.  Shirley,  Judge. 

BiU  by  Bmma  F.  Gill.  Elizabeth  OMmer. 
and  Joseph,  Oscar,  John,  and  Bruce  Sleui, 
by  next  friend,  against  Harriet  Adams.  Com- 
plainants obtained  a  decree.  Defendant  ap- 
peals.    Reversed. 

A.  McCasklll  and  McGulre  &  Salzenstein, 
for  appellant.  A.  M.  Crafton  and  J.  G.  Mc- 
Bride,  for  api)ellees. 

WILKIN,  C.  J.  This  was  a  proceeding  in 
chancery,  in  Christian  county,  by  appellees 
against  appelant,  to  reform  a  deed  by  Emma 
F.  Gill  and  otbeis  to  Hairiet  Adams.  The 
court  below  found  toe  the  complainants,  and 
the  cause  is  brought  to  this  court  on  appeal. 
Several  points  are  assigned  for  error,— one 
that  the  court  erred  In  not  ruling  on  defend- 
ant's motion  to  dlsmlsa  for  want  of  evidmce 
to  sustain  the  bill,  aad  another  that  the 
court  erred  in  making  an  order  at  a  subse- 
quent term  amending  the  decree,  after  the 
cause  had  gcme  off  the  docket.  The  rectwd 
shows  that  the  bill  was  filed  July  12,  1893. 
and  the  answer  December  29tb,  following. 
Then  an  amended  blU  was  filed,  which,  be- 
ing demurred  to,  vras  withdrawn.  The  bear- 
ing was  had  on  the  bill,  answer,  replication, 
and  proofs,  March  30, 1894.  During  the  hear- 
ing, the  evidence  of  complainants  being  all 
In,  the  defendant  moved  to  dismiss  the  bill 
on  the  ground  that  there  was  no  evidoice 
to  sustain  the  allegations  therein,  but  no  rul- 
ing was  made  on  the  motion.  Complainants 
then  proi>osed  to  amend  the  bill,  stating  the 
substance  of  it  as  it  would  be  when  com- 
pleted, and  showing  that  material  changes 
were  to  be  made  in  the  allegations.  The 
hearing  then  proceeded  to  its  close.  The 
judge's  minutes  show:  "March  30.  Leave 
to  complt  to  amend  bllL  Demurrer  to 
amended  bill.  Leave  to  complt.  to  withdraw 
amended  bllL  Cause  called  for  trial,  and 
heard  oa  bill,  answer,  and  replication,  and 
taken  under  advisement."  The  proposed  sec- 
ond amendment  to  the  bill  was  not  filed  until 
after  the  hearing.  When  c<»nplalnants  pro- 
posed to  file  it,  and  stated  its  substance,  dur- 
ing the  hearing,  the  court  could  not  properly 
proceed  to  hear  the  cause  made  by  it  (even 
if  it  treated  the  amendment  as  of  recmtl) 
without  first  ruling  the  defendant  to  answo' 
It  It  presented  an  entirely  different  issue 
from  that  tendered  by  the  original  bill,  (diarg- 
ing  that  by  the  design  or  mistake  of  Josiab 
H.  Adams  and  Harriet  Adams  the  deed  was 
improperly  drawn,  whereas  the  charge  In  the 
original  bill  was  that  the  mistake  in  the  deed 
was  occasioned  wholly  by  the  attorney  who 
drew  it,  and  was  an  act  of  men  oversight 
on  hia  part  The  original  bill  cliarged  mis- 
take, the  amendment  fraud,  and,  if  the  amend- 
ment  was   regarded   as    made,    the    issue* 
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«|toaM  have  Meil  legolkrly  presented  by  re- 
qulilBg.  tlie  defcindant  to  answer.  Oage  v. 
Brown,  123  lU.  523,  17  N.  B.  754. 

Appellees  contend  that  because  the  hearing 
proceeded'  appelant  cannot  now  be  heard  to 
say  she  ought  to  have  been  required  to  an- 
swer tbe  amended  bill,  and  dte  the  oases 
of  MiUer  T.  Whittaker,  83  lU.  387,  and  Long 
V.  Fox,  100  IlL  4S.  The  former  vrM  a  cause 
where  the  party  appealing  to  this  court  con- 
sented that  it  be  set  down  Cat  hearing  not- 
withstanding the  pleadings  were  unfinished 
(an  answer  to  a  supplemental  bill  not  having 
heen  filed),  and  the  change  made  in  the  sup- 
plemental bill  was  only  of  minor  importance. 
In  the  latter  case  the  matter  contained  in  the 
supplemental  bill  did  not  materially  change 
the  scope  and  purpose  of  tiie  original  bill,  and 
the  isBues  were  treated  by  both  parties  as  haT- 
Ing  been  property  made  up;  and,  of  course,  on 
appeal  to  this  court  ttaey  oould  not  be  beard  to 
complain.  Neither  of  these  cases  can  be  said 
to  be  In  point  here,  as  in  tbe  case  in  hand  ap- 
pellant objected  to  proceeding  further,  and 
moyed  the  court  to  dismiss  the  bill,  and  also 
because  here  there  was  a  new  and  distinct 
Issae  presented  by  the  amendment 

The  decree  was  rendered  at  tbe  August  term, 
ISM,  OD  September  8th.  Tbe  Judge  then  en- 
tered on  his  mlirates:  "S^^tt  11.  The  court 
finds  the  Issues  for  the  plainttfTs,  and  finds 
they  are  entitled  to  the  rdief  prayed  in  tbe 
bill."  About  two  months  aft«:  the  decree 
was  rendered,  and  at  still  another  subsequent 
term  of  court,  on  motion  of  complainants' 
counsel,  the  cause  was  again  placed  on  the 
docket,  and  an  order  made  amending  the  de- 
cree, by  reciting  that  the  cause  was  heard 
on  the  second  amended  bill.  From  tbe  reo 
ord  it  api>ear8  that  it  was  heard  "on  the  bill," 
and  that  the  decree  was  rendered  "on  bill." 
It  also  shows  that  none  other  than  the  orig- 
inal bill  was  on  file  during  the  hearing.  It 
further  appears  that  when  the  court  amended 
the  decree  it  refused  to  make  an  order  show- 
ing that  an  amended  bill  was  filed  with  leave, 
and  it  therefore  never  was,  strictly  speaking, 
a  part  of  the  record.  Was  it  proper  for  the 
court,  at  a  subsequent  term,  to  amend  the  de- 
cree by  making  it  appear  that  it  was  ren- 
dered on  a  second  amended  bill?  The  gen- 
eral rule  is  that  courts,  while  a  cause  is  pend- 
ing, and  parties  bef<»«  them,  have  control 
over  the  records  and  proceedings  in  a  cause, 
and  have  Jurisdiction  over  their  Judgments 
and  final  orders  of  a  peiidlng  term,  and  may, 
while  the  cause  is  depending,  and  the  parties 
in  court,  amend  or  set  them  aside  for  cause. 
But  after  the  term,  power  of  amending  is  con- 
fined to  clerical  errors  and  matters  of  mere 
form;  and  these'  may,  at  any  time,  upon  no- 
tice to  parties  in  interest,  and  saving  all  in- 
tervening rights,  be  corrected  80  as  to  make 
the  record  conform  to  the  fact  Dunham  v. 
Commissioners,  87  IlL  188,  and  cases  there 
cited.  See,  also,  Oook  v.  Wood,  24  HI.  295; 
Bailroad  Co.  v.  Holbrook,  72  111.  419;  Church 
T.  English,  81  m.  443;  Ooncher  t.  Patterson, 


«4  HI.  BZeS;  LUIy  r.  Slfew.  88  iD.  ^6;  I^Ol  T. 
Stookey,  72  III.  497.  The  correction  sought 
to  be  made  in  this  case  cannot  be  said  to  have 
been  a  clerical  error,  such  as  is  contemplat- 
ed in  tbe  rule  deduced  from  the  decisions 
-cited.  It  was  an  error  of  substance,  and  not 
subject  to  amendment  after  the  toim.  Com- 
plainants waited  too  long  before  attempting 
to  have  the  correction  made,  if.  Indeed,  it 
could  be  made  at  all,  owing  to  the  peculiar 
state  of  the  record. 

The  decree  below  must,  tbo^fore,  stand 
or  fall  on  the  original  blU  alone.  As  before 
stated,  when  complainants  had  introduced 
all  their  evidence,  and  rested  their  cause,  the 
defendant  moved  the  court  to  dismiss  the 
bill  for  want  of  evidence  to  sustain  it  That 
"was  a  proper  motion,  and  should  have  been 
heard  and  sustained  by  the  court  Its  re- 
fusal to  do  BO,  and  permitting  the  bearing  to 
proccted,  Is  assigned  for  error.  The  bill  set 
forth  that  a  deed  had  been  made,  by  which 
it  was  intended  to  convey  a  life  estate  in 
certain  lands  to  Harriet  Adams,  but  by  mis- 
take of  the  scrivener  who  preinred  the  deed 
she  was  granted  an  estate  in  fee  simple; 
"that  the  failure  oC  the  scrivener  to  Insert 
the  limitation  was  purely  and  wholly  an  act 
of  oversight  and  omission  on  his  part"  This 
was  denied  by  defendant  in  her  answer, 
and  an  issue  thus  Tegularly  formed.  None 
of  the  testimony  introduced  by  complainants 
tended  to  prove  that  a  mistake  bad  been 
made  by  the  scrivmer,  but,  instead,  that  Har- 
riet Adams  and  Josiah  H.  Adams,  two  of  tbe 
parties  to  the  deed,  by  deceptlcm  induced  com- 
plainants to  sign  It  In  other  words,  tb« 
complainants  set  forth  one  case  In  their  bill 
and  attempted  to  prove  another  on  the  bear- 
ing, placing  their  right  to  relief  on  entirely 
new  ground.  In  McKay  v.  Bissett,  5  Oil- 
man, 505,  It  was  said:  "A  complainant  must 
recover  on  the  case  made  by  bis  bill.  He  is 
not  permitted  to  state  one  case  In  the  bill 
and  make  out  a  different  one  in  proof.  The 
allegations  and  proof  must  correspond;  tbe 
latter  must  support,  and  not  be  inconsistent 
with,  the  former.  Although  a  good  case  may 
appear  in  the  evidence,  yet.  If  It  be  variant 
from  the  one  stated  in  the  bill,  the  bill  wUl 
be  dismissed.  The  defendant  has  the  right 
to  answer  and  contest  the  case  on  which  tbe 
complainant  claims  relief,"— citing  Harrison 
V.  Nixon,  9  Pet  483;  Boon  v.  Chiles,  10 
Pet  177;  1  Smith,  Oh.  Prac.  346;  Doyle 
T.  Teas,  4  Scam.  202.  The  rule  is  elemen- 
tary, and  has  been  strictly  enforced  by  this 
court  whenever  invoked.  Fish  v.  Cleland, 
33  m.  244;  Bush  v.  ConneUy,  Id.  462;  Heath 
T.  Hall,  flO  ni.  844;  Lloyd  v.  Karnes,  45  lU. 
70;  Carmichael  v.  Reed,  Id.  112;  Marvin  v. 
Collins,  98  III.  517;  Brockhausen  v.  Boch- 
land,  137  111.  652.  27  N.  B.  468.  If  the  evi- 
dence makes  a  case  variant  from  the  one 
made  in  tbe  bill,  no  decree  should  pass  oth- 
er than  to  dismiss  the  bill.  Ohling  v.  Luit- 
jens,  32  111.  29.  It  is  well  said  in  KeHogg 
T.  Mo<we,  97  111.  287:   "The  chief  object  of 
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written  pleadingB  is  to  distinctly  inform  the 
adverse  party  of  the  facts  relied  on  for  a 
recovery  or  a  defense,  so  that  he  may  admit 
or  deny  them,  or  question  their  legal  sufiS- 
clency  by  a  demurrer,  exceptions,  or  other- 
wise, as  he  may  be  advised  by  his  counsel; 
and  also  to  Inform  the  court  of  the  real 
points  of  difference  betweoa  the  parties  to 
the  suit,  so  as  to  enable  It  to  Intelligently 
pass  upon  and  determine  their  respective 
rights.  But  if  parties  are  not  held  bound  by 
their  pleadings,  it  Is  clear  the  very  object 
of  them  would  not  only  be  defeated,  but 
tbey  would  be  used  by  unscrupulous  liti- 
gants for  the  express  purpose  of  misleading 
their  adversary,  and  neither  the  court  nor 
the  parties  could  ever  know  to  a  certainty 
the  points  of  difference  till  all  the  evidence 
is  In,  and  hence  no  one  could  Intelligently 
prepare  for  trial."  The  decree  of  the  circuit 
court  will  be  reversed,  and  the  cause  -  will 
be  remanded.    Beversed  and  remanded. 


(1S7  111.  t6) 

BIOKBBDIEB  v.  ALLEN  et  aL> 

(Supreme  Court  of  lUinoia.     April  1,  1895.)  * 

CoNSTiTOTiosii,  Law  —  Revival  ov  Jddomekt 
^  Equity  Pleadino  —  Constrcctivk  Sebvios 

OV  FBOOSBS — JODQHBNT — COLLATEBAI.  ATTACK. 

1.  Rev.  St  18S3,  c.  110,  par.  27,  S  26,  iMro- 

viding  that  in  scire  facias  to  revive  a  judgment, 
where  it  is  shown  by  affidavit  that  defendant 
resides  ont  of  the  state  or  is  concealed  within 
the  state,  so  that  process  cannot  be  served  on 
him,  notice  to  defendant  may  be  given  by  pub- 
lication and  mail,  is  constitutional  as  being 
"due  process  of  law,"  so  far  as  it  applies  to 
residents  of  the  state  whose  residence  is  stated 
in  the  affidavit,  since  the  presumption  is  that 
the  notice  mailed  to  them  was  personally  deliv- 
ered to  them  within  the  state. 

2.  Where  a  bill  in  chancery  waives  answer 
onder  oath,  the  fact  that  the  answer  is  sworn 
to  gives  it  no  force  as  evidence. 

3.  Where  the  jurisdiction  of  the  court  is 
collaterally  attacked  on  the  ground  that  there 
was  no  affidavit  on  which  to  base  constrnctive 
service,  the  fact  that  the  jurat  merely  recites 
that  the  affidavit  was  snbscribed  to  before  the 
notary  is  not  enough  to  invalidate  the  service, 
where  the  affidavit  states  that  its  allegations 
are  made  "on  oath"  and  the  judgment  recites 
that  there  was  presented  to  Uie  court  due  proof 
of  publication  of  notice,  since  the  presumption  is 
that  the  clerk  did  not  make  publication  without 
a  proper  affidavit. 

4.  An  affidavit  which  states  in  the  disjnno 
tive  that  defendant  "is  concealed  within  this 
state  or  has  gone  out  of  this  state,  so  that  pro- 
cess cannot  be  served  on  him,"  is  sufficient 
basis  for  notice  by  publication,  since  the  ma- 
terial fact  is  tbab  he  could  not  be  served  with 
process. 

Appeal  from  superior  court.  Cook  county; 
Plillllp  Stein,  Judge. 

Creditors'  bill  by  Mary  0.  Allen  and  Edwin 
G.  Allen,  Jr.,  executors  of  .Edwin  G.  Allen, 
deceased,  against  Joseph  B.  Bl<^erdlke  and 
others.  Complainants  obtained  a  decree. 
Defendant  Blckerdike  appeals.    Affirmed. 

t  Beported  by  Louis  Bolsot,  Jr.,  Esq.,  of  the 
Chicago  bar. 
'   s  Rehearing  denied  October  15, 1895. 


Swift;  Campbell,  Jones  &  Ifortln,  for  ap- 
pellant Sleeper,  Barbour  &  Bmrich,  for  ap- 
pellees. 

MAGBUDBR,  J.  This  Is  a  creditors'  bin, 
filed  on  December  17,  1881,  in  the  superior 
court  of  Cook  county  by  the  appellees,  as  ex- 
ecutors of  the  estate  of  Edwin  G.  Allen,  de- 
ceased, against  appellant  and  others,  based 
upon  a  judgment  recovered  by  said  testator, 
in  his  lifetime,  on  November  20,  1873. 
against  appellant  and  one  Pratt,  and  claimed 
to  have  been  revived  by  judgmmt  of  revival 
entered  on  December  9,  1891,  upon  which 
execution  was  Issued  and  returned  unsatis- 
fied after  demand  ntade.  Amendments  were 
filed  to  the  original  bill,  and  aft»wards  a 
sap^emmtal  bill  was  filed.  Answers  were 
filed  by  the  appellant  and  other  defendants 
alleged  to  have  In  their  hands  stock  belong- 
ing to  appellant  A  receiver  was  appointed 
by  agreement  of  parties,  with  directions  to 
sell  the  stock  and  hold  the  proceeds  to  abide 
the  final  disposition  .of  the  case.  The  an- 
swer of  the  appellant  here  to  the  creditors' 
bill  below  set  up,  among  other  things,  that 
In  the  scire  facias  proceeding  to  revive  the 
judgment  the  revival  judgment  was  void, 
because  the  comrt  obtained  no  jurisdiction 
over  the  appellant  by  personal  service  or  en- 
try of  appearance;  and  that  section  26  of  the 
practice  act  (chapter  110,  par.  27,  Rev.  St 
1893;  2  Starr  &  C.  St  p^  1789,  par.  27)  was 
imconstltutlonal  as  being  in  conflict  with 
section  2  of  article  2  of  the  constitution  ot 
Illinois,  which  provides  that  "no  person 
shall  be  deprived  of  life,  llber^,  or  proper- 
ty without  due  process  of  law,"  and  also 
as  being  in  conflict  with  section  1  of  the 
fourteenth  amendment  to  the  constitution 
of  the  United  States.  Appellant's  answer 
to  the  bill  admits  that  tlie  judgment  was  re- 
covered ag^ainst  himself  and  Pratt  on  No- 
vember 20,  1873,  as  alleged  in  the  bill,  and 
that  on  October  1,  1891,  appellees  Instituted 
proceedings  by  scire  facias  in  said  superior 
court  to  revive  said  judgment  and  that  ex- 
ecution was  issued  upon  the  judgment  as  re- 
vived, and  returned  nulla  bona.  The  an- 
swer also  sets  out  in  full  all  the  proceed- 
ings in  the  suit  to  revive,  from  the  preecipe 
for  a  scire  facias  to  the  judgnoent  of  revival. 
Upon  the  hearing,  appellees  Introduced  In 
evidence  the  said  proceedings  as  set  out  In 
the  answer.  The  appellant  Introduced  no 
evidence  whatever,  but  at  the  close  of  the 
evidence  introduced  by  appellees  made  a 
motion  to  dismiss  the  bill,  upon  the  alleged 
grounds  that  the.  court  had  no  power  to 
enter  a  judgment  of  revival  for  want  of  ju- 
risdiction over  appellant  and  that  the  said 
section  26  was  unconstitutional,  as  afcHe- 
said,  and  also  because  of  certain  alleged  de- 
fects In  the  affidavit  for  publication  notice 
in  the  sdre  facias  proceeding.  This  mo- 
tion was  overruled,  but  no  exception  is 
shown  by  the  bill  of  exceptions  to  have  been 
taken  to  the  order  overruUng  it    The  court 
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below  rendered  a  decree  finding  that  the 
original  Judgment  remained  dne  and  unpaid; 
that  It  bad  been  duly  and  regularly  revived; 
tbat  the  proceedings  of  scire  facias  to  revive 
It  were  valid  and  legal;  and  directed  tbat 
there  should  be  paid  out  of  the  proceeds 
of  the  sale  of  said  stock  the  original  Judg- 
ment, and  interest  from  the  date  of  Its  ren- 
dition, and  the  costs  accrued  both  In  the 
original  proceeding  and  in  the  scire  facias 
proceeding.  From  this  decree  the  present 
appeal  Is  prosecuted. 

First,  as  to  the  alleged  unconstitutionallt? 
of  section  26.  That  section  is  as  follows:  "It 
shall  not  be  necessaiy  to  file  a  declaration  In 
any  scire  facias  to  revive  a  Judgment  or 
foreclose  a  mortgage,  in  any  court  of  record 
In  this  state.  And  In  such  case  of  scire  facias 
to  revive  a  Judgment,  where  the  plaintiff  In 
the  Judgment  sought  to  be  revived,  or  his  at- 
torney, shall  file  an  affidavit  In  the  office  of  the 
clerk  of  the  court  out  of  which  the  writ  Issues, 
showing  that  the  defendant  In  the  sdre  facias, 
resides  or  has  gone  out  of  the  state,  or  )a  con- 
cealed within  the  state,  so  that  process  can 
not  be  served  on  him,  and  stating  the  place  of 
residence  of  such  defendant,  if  known,  or  that 
on  due  inquiry  his  place  of  residence  cannot 
be  ascertained;  then  In  such  case  notice  to 
the  defendant  may  be  given  by  publication 
and  mall  In  the  same  maimer  as  is  provided 
by  statute  for  notice  In  like  cases  In  chan- 
cery." 2  Starr  &  C.  St.  p.  1T89,  par.  27;  Rev. 
St.  1883,  c.  110,  par.  27,  I  26.  The  provision 
for  notice  In  cases  in  chancery,  so  far  as  ap- 
plicable. Is  as  follows:  "The  clerk  shall  cause 
publication  to  be  made  in  some  newspai)er 
printed  in  his  county  •  •  •  containing  no- 
tice of  the  proceeding  of  such  suit,  the  names 
of  the  parties  thereto,  the  title  of  the  court, 
and  the  time  and  place  of  the  return  of  sum- 
mons in  the  case;  and  he  shall  also,  within 
ten  days  of  the  first  publication  ot  such  notice, 
send  a  copy  thereof  by  mail,  addressed  to  such 
defendant  whose  place  of  residence  is  stated 
in  such  affidavit  The  certificate  of  the  clerk, 
that  he  has  sent  such  notice  in  pursuance  of 
this  section,  shall  be  evidence."  Rev.  St  c 
22,  par.  12,  t  12.  Where  the  defendant  la  a 
nonresident  of  the  state  of  lUinois,  and  the 
proceeding  is  not  in  rem,  but  in  personam, 
the  publication  of  notice  and  the  mailing  of  a 
copy  thereof  to  an  address  outside  of  the 
state,  without  personal  service  or  appearance, 
would  not  give  to  a  court  in  this  state  such 
Jurisdiction  over  the  person  of  the  defendant 
as  to  make  a  Judgment  in  personam  against 
him  valid  and  Impervious  to  collateral  attack, 
except  in  cases  affecting  the  personal  or  civil 
status  and  capacities  of  the  citizen  of  the 
state  towards  a  nonresident  (as,  for  instance, 
In  reference  to  the  dissolution  of  the  mar- 
riage relation),  and  except  hi  cases  where  an- 
other mode  of  service  than  that  of  personal 
service  may  be  regarded  as  having  been  as- 
sented to  in  advance  (as,  for  Instance,  the 
api>ointment  of  agents  in  the  state  to  receive 
service),  and  requirements  as  to  service  upon 


corporations  created  by  ttie  state.  Pennoyer 
V.  Neff,  95  n.  S.  714.  A  proceeding  in  rem 
is  not  merely  a  direct  proceeding  against  prop-' 
erty,  bat  any  action  between  the  parties 
where  the  direct  object  is  to  reach  and  dispode 
of  property  owned  by  them  or  of  some  inter- 
est therein.  For  example,  suits  by  attach- 
ment against  the  property  of  debtors,  suits 
for  the  partition  of  land,  to  foreclose  mort- 
gages, to  enforce  liens  or  contracts  respecting 
proparty,  may  be  regarded  as  proceedings  in 
rem  so  far  as  they  affect  property  m  the  state. 
Pennoyer  v.  Neff,  supra.  In  such  proceedings 
In  rem,  where  the  object  is  to  reach  and  dis- 
pose of  property  within  the  state,  or  some  in- 
terest therein,  service  by  publication,  or  in 
some  mode  other  than  upon  the  person,  may 
be  sufficient  The  theory  of  the  law  Is  that 
when  a  man's  property  is  brought  under  the 
control  of  the  court  by  seizure,  such  seizure 
Informs  and  notifies  him  of  the  proceedings 
taken  for  Its  sale  or  condemnation.  In  such 
cases,  constructive  notice  is  permitted  and  be- 
comes effectual  solely  by  reason  of  the  attach- 
ment or  seizure  of  the  property.  The  Juris- 
diction of  the  court  to  determine  the  obliga- 
tions of  the  defendant  constructively  notified 
Is  Incidental  to  Its  Jurisdiction  over  the  prop- 
erty. The  Judgment  has  no  effect  beyond 
the  property  reached  or  affected  In  that  suit 
"Jurisdiction  is  acquired  In  one  of  two  modes: 
First  as  against  the  person  of  the  defendant 
by  the  service  of  process;  or,  secondly,  by  a 
procedure  against  the  property  of  the  defend- 
ant within  the  Jurisdiction  of  the  court."  Bos- 
well's  Lessee  v.  Otis,  9  How.  336.  "But," 
says  Mr.  Justice  Field,  in  Pennoyer  v.  Neff, 
supra,  "where  the  entire  object  of  the  action 
Is  to  determine  the  personal  rights  and  obliga- 
tions of  the  defendants,— that  Is,  where  the 
suit  is  merely  in  personam,— constructive  serv- 
ice In  this  form  upon  a  nonresident  Is  hief- 
fectual  for  any  purpose.  Process  from  the 
tribunals  of  one  state  cannot  run  into  another 
state  and  summon  parties  there  domiciled  to 
leave  its  terrltoiy  and  respond  to  proceedings 
against  them.  Publication  of  process  or  no- 
tice within  the  state  where  the  tribunal  sits 
cannot  create  any  greater  obligation  upon  the 
nonresident  to  appear.  Process  sent  to  him 
out  of  the  state  and  process  published  within 
it  are  equally  unavailing  In  proceedings  to 
establish  his  personal  liability."  See,  also, 
Webster  v.  Reld,  11  How.  437. 

So  far  as  section  26  applies  to  defendants  re- 
siding out  of  the  state,  we  do  not  see  bow  it 
can  be  upheld  as  a  valid  law,  in  view  of  the 
principles  hereinbefore  announced.  That  Is  to 
say,  where  the  proceeding  by  scire  facias  Is 
instituted  to  revive  a  Judgment  rendered 
against  a  nonresident,  the  Judgment  of  revival 
cannot  be  regarded  as  valid,  if  such  nonresi- 
dent has  not  been  personally  served  or  has  not 
entered  his  appearance,  but  has  cmly  been 
served  by  publication  and  the  mailing  of  a  no- 
tice to  him  to  his  residence  outside  of  the  state. 
The  ac\re  facias  proceeding  to  revive  a  Judg- 
ment is  not  a  {Hfbceedlug  In  rem,— certainly  not 
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where  the  orl^nal  Judgment  sought  to  be  re- 
yiyed  Is  a  Judgment  in  personam.  Although 
the  nonresident  may  receive  the  notice  mailed 
to  his  residence  out  of  the  state,  he  is  not  bound 
to  appear,  because  "no  state  can  exercise  di- 
rect Jurisdiction  and  authority  over  persons  or 
property  without  its  territory."  Pennoyer  v. 
Neff,  supra.  We  held  In  Cloyd  v.  TrottO",  118 
lU.  391,  9  N.  B.  507,  that  service  out  of  the 
state  by  copy  of  the  bill  and  notice  In  a  chan- 
cery case,  so  far  as  property  in  this  state  was 
sought  to  be  affected,  would  give  the  court  Ju- 
risdiction to  decree  concerning  It,  but  not  to 
render  a  personal  decree  against  the  defend- 
ant for  the  recovery  of  money  or  costs,  and  to 
award  a  general  execution  against  him  for  the 
collection  of  the  same.  If  the  statute  provided 
for  bringing  In  a  resident  of  the  state  by  pub- 
lication of  the  notice  only,  without  the  mail- 
ing of  any  notice  to  him,  the  same  objection 
might  lie  as  In  case  of  a  nonresident  A  Judg- 
ment In  personam  in  the  court  of  a  state  against 
one  of  the  citizens  who  Is  not  served  with  pro- 
cess^ but  is  served  by  publication  only,  cannot 
be  valid,  except  In  cases  coming  within  the 
exceptions  already  Indicated.  In  Webster  ▼. 
Reid,  supra.  It  was  said:  "These  suits  woe 
not  proceedings  in  rem  against  the  land,  but 
were  in  personam  against  the  owners  of  it. 
Whether  they  all  resided  within  the  territory 
or  not  does  not  appear,  nor  la  it  a  matter  of 
any  importance.  No  person  is  required  to  an- 
swer in  a  suit  on  whom  pixxiess  has  not  been 
served,  or  whose  property  has  not  been  at- 
tached." So,  In  Pennoyer  ▼.  Neff,  supra,  it 
was  said  that  such  Judgments  were  not  binding 
in  the  state  where  rendered,  any  more  than 
they  were  outside  of  such  state,  and  that  since 
the  passage  of  the  fourteenth  amendment  to  the 
federal  constitution  their  enforcement  in  the 
state  could  be  resisted  "on  the  ground  that 
proceedings  in  a  court  of  Justice  to  determine 
the  personal  rights  and  obligations  of  parties 
over  whom  that  court  has  no  Jurisdiction  do 
not  constitute  due  process  of  law."  But  this 
statute  does  something  more  than  require  the 
publication  of  the  notice.  It  requires  a  copy 
of  the  notice  to  be  sent  by  mall,  addressed  to 
the  defendant  whose  place  of  residence  is  stat- 
ed In  the  affidavit  Suppose  that  a  defendant 
resides  in  this  state,  and  has  a  known  res- 
idence here,  but  conceals  himself  so  tliat  pro- 
cess cannot  be  served  upon  him,  and  that  the 
notice  specified  In  the  statute  Is  sent  to  blm  by 
mall.  If  he  receives  the  notice  so  sent,  be 
has  received  personal  notice  Just  as  much  as 
though  a  summons  was  served  upon  him  by 
the  sheriff.  The  certificate  of  the  clerk  is  made 
proof  of  the  mailing  of  the  notice.  "Proof  of 
the  mailing  of  notices,  properly  addressed,  is 
prima  facie  evidence  of  their  iiaving  been  re- 
ceived by  the  party  addressed."  Meyer  v. 
Krohn,  114  111.  574,  2  N.  E.  495;  Toung  t. 
Olapp,  147  III.  176,  32  N.  B.  187,  and  35  N.  B. 
372.  Where,  therefore,  in  any  collateral  pro- 
ceeding, a  Judgment  of  revival  based  upon  no- 
tice given  through  the  mall,  as  well  as  by  pub- 
Ucatlon  to  a  resident  of  the  state,  is  relied  up- 


on, It  is  prima  fbcle  valid.  In  sndi  case  the 
Judgment  cannot  .be  said  to  have  been  render- 
ed without  Jurisdiction  over  the  defendant 
The  proceeding  by  sch-e  facias  to  revive  a  Judg- 
ment is  not  a  new  suit,  but  merely  the  contia- 
uatlon  of  the  old  one.  It  does  not  detomlne 
the  obligations  of  the  defendant  to  the  ptaln- 
tiff,  as  Involved  in  the  origbial  controversy  and 
as  settled  by  the  former  Judgment,  but  merely 
seeks  a  revival  of  the  former  Judgment  hi  or- 
der to  have  execution  of  It  The  defendant 
cannot  show  any  matter  which  was  pleaded  or 
might  have  been  pleaded  in  the  former  ac- 
tion. The  only  defense  which  can  be  set  np  in 
the  sdre  facias  proceeding  Is  that  no  Judgment 
was  rendered,  or,  if  one  was  rendered,  tbat 
It  has  been  satisfied  or  discharged.  21  Am.  & 
Bng.  Bnc.  Law,  pp.  855,  864;  Smith  v.  Stevens, 
133  111.  188,  24  N.  B.  511.  Hence  we  are  ta- 
cllned  to  think  that  section  26,  taken  hi  con- 
nection with  section  12  of  the  chancery  act  i^ 
a  constitutional  enactment  so  far  as  It  pro- 
vides for  service  by  publication  of  notice  and 
""»mng  of  copy  thereof  to  residents  of  the 
state  whose  residence  is  stated  in  the  affidavit 
Clark  ▼.  People,  146  111.  348,  35  N.  B.  60. 

In  the  case  at  bar,  the  appellant  admitted 
in  his  answer  that  the  copy  of  the  notice  re- 
quired by  the  statute  was  mailed  to  him. 
He  sets  forth  therein  In  haec  verba  the  cer- 
tificate of  the  clerk  filed  In  the  sdre  facias 
proceeding.  In  which  that  afflclal  certifies  that 
on  October  10,  A.  D.  1891,  he  sent  by  mall 
a  notice  (of  which  a  copy  Is  thereto  attached) 
addressed  to  "Joseph  R.  Bickerdlke,  ESston 
Boad,  near  Belmont  Ave.,  Chicago,  Ills." 
This  certificate  was  prima  facte  evidoice 
that  the  notice  so  sent  by  mall  was  received 
by  appellant  If  It  be  permissible  to  Intro- 
duce evidence  In  the  collateral  proceeding  to 
show  tbat  the  copy  of  the  notice  sent  by 
mall  was  not  received,  It  is  sufficient  to  say 
that,  In  this  proceeding  by  creditors'  bill,  no 
evidence  was  introduced  to  overcome  the  pri- 
ma facie  case  made  by  the  clerk's  certificate. 
It  Is  true  that,  In  his  answer  to  the  credit- 
ors' bill,  appellant  states  that  the  notice  was 
not  received  by  him,  but  the  bill  waives  the 
answer  under  oath;  and  therefore,  under  the 
Statute,  the  answer  has  no  greater  force  as 
evidence  than  the  biU.  Rev.  St  c.  22,  par. 
20,  §  20.  Where  the  oath  is  thus  waived,  the 
fact  tbat  the  answer  Is  sworn  to  gives  it 
no  force  as  evidence,  bat  It  wlU  be  deemed  as 
merely  a  pleading.  Wallwork  v.  Derby,  40 
lU.  527;  Waienborg  v.  Murphy.  36  IlL  344; 
Moore  V.  Hunter,  1  Oilman,  817.  As  to  the 
only  defenses  which  appellant  could  have 
made  In  the  scire  facias  proceeding  (namely, 
the  nonexistence  of  the  Judgment  or  Its  sat- 
isfaction or  discharge),  it  may  be  said  that 
in  his  answer  In  the  case  at  bar,  appellant 
admits  the  existence  of  the  original  Judg- 
ment, and  be  neither  pleads  nor  attempts  to 
prove  any  satisfaction  or  discharge.  If  the 
Judgment  had  been  satisfied  or  discharged. 
such  fact  could  have  been  shown  as  a  de 
fense  against  the  enforcement  of  the  revived 
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JndKiOeilt  1^  creditor*'  bm.  It  foUotM  that, 
80  far  as  the  Justice  of-  the  matter  is.  coni- 
cemed,  appellant  has  been  deprived  bjr  the 
filing  of  this  creditors'  bill  of  no  defense 
which  he  was  entitled  to  make  in  the  scire 
facias  proceeding. 

Second,  it  is  claimed  that,  even  if  section 
26  is  a  valid  enactment,  the  publication  and 
mailing  of  the  notice  are  not  authorized  with- 
out the  filing  of  the  affidavit  mentioned  in 
the  section,  and  that  the  affidavit  in  this  case 
was  so  defective  as  not  to  warrant  the  publi* 
cation  and  mailing  of  the  notice. 

The  al&davit,  which  was  filed  In  the  scire 
fadaa  proceeding  on  October  6,  1881,  Is  as 
follows: 

"State  of  nilnote,  Cotmty  of  Oook,— ss.  In 
the  Superior  Court,  October  Term,  1891. 
Mary  C.  Allen  and  Edwin  0.  Allen,  Jr.,  Ex- 
ecutors of  the  Estate  of  Edwin  0.  Allen,  De- 
ceased, ▼.  Joseph  R.  BIckerdike  and  Zacharl- 
as  I.  Pratt  135,489.  James  J.  Barbour,  at 
tomey-for  above-named  plaintiffs,  on  oath 
states  that  Joseph  B.  BIckerdike,  one  of  the 
above-named  defendants,  resides  in  the  city 
of  Chicago,  in  this  state,  and  that  he  Is  con- 
cealed within  this  state  or  has  gone  out  of 
this  state,  so  that  process  cannot  be  served 
upon  him.  Affiant  further  states  that  he  has 
made  Inauirles  at  the  residence  of  said  de- 
fendant as  to  his  whereabouts,  and  the  re- 
plies received  from  said  defendant's  wife 
were  to  the  effect  that  he  was  away,  and  she 
could  not  teU  when  he  would  be  home;  and 
when  asked  where  said  defendant  was,  she 
refused  to  state,  and  to  every  question  put 
by  this  affiant  she  would  make  an  evasive  an- 
swer. Affiant  further  states  that  his  inqui- 
ries of  the  person  in  charge  of  said  defend- 
ant's office  in  the  city  of  Chicago,  in  this 
state,  failed  to  bring  any  information,  further 
than  that  Mr.  BIckerdike  was  away  and  did 
not  wish  to  have  it  known  where  he  was. 
Affiant  further  states  that  said  defendant's 
neighbors  stated  to  this  affiant  that  said  de- 
fendant would  conceal  himself  to  avoid  serv- 
ice should  suit  be  brought  against  him,  and 
affiant  is  utterly  unable  to  find  said  Bicker- 
dike.     [Signed]  James  J.  Barbour. 

"Subscribed  before  me  this  6th  day  of  Oo- 
cober,  A.  D.  1881.  [Signed]  John  M.  Meyer, 
Notary  PubUc.     [Seal]" 

It  is  said  that  the  affidavit  Is  void  because 
the  notary  whose  certificate  Is  attached  does 
not  state  that  it  was  sworn  to  before  him,  but 
only  states  that  it  was  subscribed  before  him. 
The  case  of  McDermald  v.  Russell,  41  ID.  489, 
is  referred  to  in  support  of  the  objection.  In 
that  case,  where  the  widow  of  the  deceased 
husband,  who  had  died  intestate  and  childless, 
filed  a  bill  to  have  her  interest,  as  statutory 
heir,  in  her  husband's  estate  set  off  to  her,  and 
sought  to  bring  in  by  publication  certain  minor 
heirs  at  law  of  her  husband,  it  is  said:  "The 
affidavit  of  nonresldence  does  not  appear  to 
have  been  sworn  to  l>efore  any  officer.  For 
that  omission,  it  was  no  affidavit,  and  gave  no 
authority  to  the  court  to  enter  an  order  of 


publication."  The'  affidavit  la  not  set  forth; 
and  how  the  fact  that  it  was  not  sworn  to  ap- 
peared, is  not  stated.  That,  howevo*,  was  a 
case  where  the  decree,  which  was  against  In- 
fants, was  brought  up  for  review  In  a  direct 
proceeding.  Here,  the  attack  upon  the  Judg- 
ment of  revival  is  made  in  a  collateral  pro- 
ceeding, and  it  appears  that  the  affiant,  whose 
name  is  signed  to  the  affidavit,  avers  therein 
that  what  he  states  he  states  "on  oath";  and 
the  name  of  the  notary  public  with  his  seal  ap- 
pears below  the  notarial  certificate  attached  to 
the  affidavit;  and  the  Judgmoit  of  revival  en- 
tered on  December  9,  1891,  recites  upon  Its 
face  that  there  was  presented  in  the  court 
"due  proof  of  publication  of  the  notice  of  the 
defendants."  The  clerk  is  directed  by  the 
statute  to  cause  publication  of  the  notice  to 
be  made,  and  to  mail  a  copy  thereof,  where 
the  plaintiff  or  his  attorney  files  an  aJBidaTit. 
The  presiunptlon  is  that  the  clerk  did  his  duty. 
and  that  he  would  not  have  caused  publication 
to  be  made  and  notice  to  be  mailed  unless  such 
an  affidavit  as  the  statute  requires  was  first 
filed  In  the  clerk's  office;  and  it  will  be  pre- 
sumed that  the  affidavit  was  sworn  to,  or  that 
the  statements  alleged  upon  its  face  to  have 
been  made  on  oath  were  made  on  oath.  Nou 
constat  that  the  clerk  himself  did  not  admin- 
ister the  oath  before  causing  the  publication 
to  be  made.  The  recital  in  the  Judgment  that 
"due  proof"  was  made  is  at  least  prime  fade 
evidence  of  that  fact,  and  It  win  be  presumed 
that  such  proof  was  made  to  the  satisfaction 
of  the  court  Pierce  v.  Carleton,  12  Ul.  358; 
King  V.  Bmden,  8  East,  437;  Bamett  v.  Wolf, 
70  ru.  76;  Harris  v.  Lester,  80  111.  307.  In 
Kruse  v.  Wilson,  79  111.  233,  the  action  was 
ejectment  and  the  defendant  relied  upon  a 
sheriff's  deed  made  in  pursuance  of  a  sale  un- 
der a  Judgment  In  an  attachment  proceeding. 
The  record  showed  that  the  part  attached  to 
the  affidavit  for  the  attachment  writ  was  not 
signed  by  any  officer,  and  had  no  signature  at 
all,  and  it  was  held  that  the  affidavit  was 
sufficient  to  authorize  the  issuance  of  the  writ, 
and  could  not  be  assailed  In  the  ejectment  suit. 
In  that  case,  the  clerk  recited  in  the  attach- 
ment writ  that  the  plaintiff  bad  complained 
on  oath  to  him;  and  the  court  said:  "It  is  not 
to  be  presumed  that  the  derk  has  made  a  false 
statement  in  the  writ,  or  that  he  would  have 
Issued  the  writ  without  the  oath."  It  Is  true 
that  here  the  clerk  makes  no  such  recital  as 
that  made  in  the  attachment  writ  in  that  case. 
But  the  presumption  that  he  did  his  duty  is  as 
strong,  from  the  fact  that  he  signed  and  pub- 
lished the  notice  and  mailed  a  copy  of  it,  as 
it  would  have  been  had  he  made  a  recital  that 
an  affidavit  had  been  sworn  to  and  filed  in 
his  office.     Cook  v.  Jenkins,  30  Iowa,  452. 

A  further  objection  is  made  to  the  affidavit 
upon  the  ground  that  it  Is  In  the  disjunctive, 
and  cases  are  referred  to  where  affidavits  In 
attachment  proceedings  which  state  two  or 
more  statutory  causes  or  grounds  of  attach- 
ment In  the  disjunctive  are  held  to  be  defect- 
ive.    We  do  not  think  Ihat  those  cases  are  sp- 
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pUcabte  here.  Hie  material  fact  was  that  ap- 
pellant, being  a  resident  of  the  state,  coold 
not  be  found  In  it,  so  tbat  process  conld  be 
served  on  Mm;  and  It  could  not  be  certainly 
known,  as  the  facts  set  up  in  tbe  affidavit 
show,  whether  the  impossibility  of  finding  his 
whereabouts  was  due  to  his  concealment  wltb- 
in  the  state  or  to  his  departure  from  it.  The 
tact  that  be  could  not  be  found  might  be  due 
either  to  his  having  gone  out  of  the  state  or 
to  his  concealment  within  it;  but  the  result 
of  either  circumstance  was  the  same,  namely, 
Ignorance  of  his  whereabouts,  making  It  im- 
possible to  serve  him  with  process.  The  al- 
ternative causes  are  linked  by  a  common  and 
necessary  consequence.  We  think  that  the 
notice  conformed  to  the  requirements  of  tbe 
statute,  as  above  set  forth.  The  judgment  of 
the  superior  court  Of  Cook  county  is  affirmed. 
Affirmed. 


(1S7  111.  70) 

STERRICKBR  et  al.  v.  McBRIDE  et  aLi 

(Supreme  Conrt  of  nUnois.     April  1,  1896.)  i 

Vbndob  and  Vexdee  —  SPECino  VznroRUkUct — 

Tesder. 

1.  A  stone  dealer  bought  for  qnarry  pur- 
poses a  block  of  platted  land,  and  the  land  plat- 
ted as  a  street  directly  north  of  said  block,  and 
secured  an  option  on  the  block  south  of  this 
land,  and  the  land  platted  as  a  street  between 
the  two  blocks,  the  option  being  conditional  on 
his  finding  no  seam  of  stone  on  the  land  convey- 
ed. Tho  vendor  then  conveyed  the  second  block 
to  a  third  part?,  and  the  vendee  sned  such 
third  party  for  specific  performance.  Held, 
that  he  could  not  recover  on  the  theory  that  the 
platted  street  was  a  public  highway,  and  the 
respective  deeds  passed  title  to  the  middle  there- 
of, because  he  had  not  proved  that  no  seam  ex- 
isted on  his  half  of  such  street;  nor  could  he 
recover  on  the  theory  that  the  street  was  not 
a  biRhway,  since  in  that  case  the  title  thereto 
would  remain  in  his  vendor  and  his  heirs,  whom 
he  had  not  made  parties  to  the  suit 

2.  The  option  for  the  purchase  of  land  being 
at  the  same  price  as  another  parcel  purchased, 
and  it  appearing  from  the  evidence  that  the 
price  paid  for  such  other  part  was  five  dollars 
per  rod,  including  a  street,  a  tender  of  five  dol- 
lars for  the  land  described  in  the  option  con- 
tract, except  the  part  included  in  the  street,  is 
not  a  compliance  with  the  contracts 

Appeal  from  circuit  court,  Kane  county; 
Charles  Kellum,  Judge. 

Bill  by  Henry  McBrlde  and  Herbert  A. 
Gage  against  William  Sterrlcker  and  others. 
Complainants  obtained  a  decree.  Defend- 
ants appeal.    Reversed. 

The  bill  of  complaint  herein  was  exhibit- 
ed In  the  Kane  circuit  court  by  Henry  Mc- 
Brlde and  Herbert  A.  Gage,  appellees, 
against  the  South  Elgin  Stone  Company, 
WllUam  Grote,  William  Sterrlcker,  A.  C. 
Joslyn,  and  J.  W.  Fletcher,  the  three  latter 
being  the  commissioners  of  highways  of  El- 
gin township.  The  bill  charges,  in  sub- 
stance: That  appellees  have  been  for  some 
years  engaged  In  the  business  of  selling  and 

1  Reported  by  Louis  Bolsot,  Jr.,  Esq.,  of  the 
Chicago  bar. 
■  Rehearing  denied  October  15,  1895. 


furnishing  masons'  supplies  and  bnlldlng 
stone  to  contractors  and  others  at  Elgin; 
and  that  the  South  Elgin  Stone  Company,  of 
which  William  Grote  la  president,  is  In  com- 
petitloQ  with  them  In  such  business,  at  that 
place.  That  on  April  28,  1888,  a^iellees 
purchased  from  one  Joseph  Tefft  a  strip  of 
land  at  Cllntonvllle,  about  two  miles  soath 
of  Elgin,  that  contained  deposits  of  build- 
ing stone,  for  the  purpose  of  evening  a 
stone  quarry  thereon,  and  at  the  same  time 
secured  from  him  and  his  wife  an  optional 
contract  to  purchase  the  land  in  controversy 
on  or  before  the  28th  day  of  January,  1889. 
at  the  some  price  as  they  paid  for  the  land 
then  deeded  to  them.  This  option  was  se- 
cured, so  that,  in  case  It  should  become  nec- 
essary in  opening  the  qairry  to  secure  a 
seam  at  the  south  of  it  to  successfully  work 
It,  tbey  could  have  a  deed  of  the  land  in 
question.  That,  Immediately  after  purchas- 
ing the  land,  the  complainants  went  into 
possession,  and  commenced  to  develop  the 
stone  quarry,  and  soon  discovered  that  there 
was  no  seam  In  the  quarry  at  the  south  end 
of  said  block,  and  that  the  quarry  could  not 
be  successfully  worked  without  securing 
one.  That  there  are  Indications  of  such 
seam  within  the  boundary  of  the  lands  men- 
tioned in  the  contract,  and  thereon  complain- 
ants decided  to  take  advantage  of  tbe  provi- 
sions of  tbe  contract  and  obtain  a  convey- 
ance of  the  north  lialf  of  tbe  north  half  of 
block  15,  and  a  quitclaim  deed  of  tbe  space 
marked  as  "Kane  Street"  That  Joseph 
Teat  died  August  28,  1888,  and  that  parti- 
tion of  bis  lands  was  had  among  his  heirs; 
and  that  the  property  mentioned  in  the  con- 
tract was  sold  under  decree  in  partition,  sub- 
ject to  the  rights  of  the  complainants  under 
their  contract;  and  tbat  at  such  sale  Wil- 
liam Grote  purchased  block  15  for  and  on 
behalf  of  the  South  Elgin  Stone  Company. 
That,  before  the  death  of  Joseph  Tefft,  com- 
plainants Informed  him  of  their  deare  to 
take  under  the  contract,  and,  with  his  con- 
sent, went  into  possession  of  the  lands  men- 
tioned in  the  contract,  fenced  the  same  along 
the  highway,  and  erected  a  work  and  tool 
house  on  tbe  strip  between  blocks  15  and  16. 
Tbat  said  officers  and  agents  of  said  stone 
company  purchased  at  said  sale  the  said 
block  15  for  the  purpose  of  oppressing  and 
annoying  complainants,  and  to  prevent  com- 
petition with  their  trade.  That  in  May, 
1889,  complainants  appUed  to  said  Grote. 
who  then  represented  his  interests  and  those 
of  the  company,  for  a  conveyance  of  tbe 
north  half  of  the  north  half  of  block  15  and 
the  strip  of  land  lying  north  and  east  there- 
of, and  tendered  therefor  |241,  being  the  fuU 
purchase  price  provided  for  in  tbe  contract, 
and  demanded  a  deed  for  the  same,  which 
was  refused.  That  a  plat  of  the  lands  In 
question  was  made  by  tbe  owners  of  tbe 
same  in  1847,  and  called  "Tefft  &  Raymond's 
Plat  of  West  CUnton,"  (afterwards  called 
"CUntonvlUe"  and  now  "South  Elgla").  bnt 
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the  tillage  baa  never  been  Inoorpoiated  im- 
der  any  law  of  this  state.  That  North  and 
Kane  streets  have  never  been  nsed,  recog- 
nized, or  traveled  as  highways.  That  the 
land  Is  low,  wet,  and  swampy.  That  ac- 
cess to  them  from  La  Fox  street,  which  Is 
the  principal  street  on  which  they  Join,  Is 
practicably  Impassable,  and  made  so  by  a 
deep  gully,  which  forms  part  of  an  abandcm- 
ed  stone  qnarty;  and  that  such  pretended 
streets  were  never  accepted)  worked,  or 
recognized  by  the  public  authorities,  but  by 
said  authorities  were  expressly  excluded 
from  the  highways  of  said  township.  That 
the  agents  of  said  stone  company,  to  annoy 
and  harass  complainants,  pretended  that 
North  and  Kane  are  public  streets,  and 
should  be  opened,  and  have  prevailed  on  the 
highway  commissioners  to  enter  upon  and 
attempt  to  improve  the  same;  and  that  said 
commissioners,  by  force,  have  torn  down 
the  fence  inclosing  said  premises,  and  are 
proceeding  to  fill  up  said  gully,  and  threat- 
en to  demolish  or  remove  the  complainants' 
building  out  of  said  pretended  streets.  The 
bill  states  that  the  complainants  are  able, 
willing,  and  readf  to  perform  said  contract, 
and  bring  into  court  the  money  so  tendered 
In  payment  for  a  conveyance  The  said 
highway  commissioners,  William  Orote,  and 
said  Elgin  Stone  Company  are  made  parties 
defendant  The  bill  prays  for  an  injunction 
to  prevent  said  threatened  lnJiU7,  and  prays 
for  a  decree  requiring  said  South  Elgin 
Stone  Company  or  William  Orote— which- 
ever of  them  shall  hold  a  fee-simple  title  to 
the  premises  mentioned  in  the  contract— to 
convey  the  same  according  to  the  terms  of 
the  said  '->ontract. 

William  Grote  and  the  South  Elgin  Stone 
Company  Jointly  answer  the  bill,  and  deny 
that  tb^  have  attempted  to  or  are  Interfering 
with  defendants'  business;  admit  large  de- 
posits of  stone  at  CllntonvlUe,  but  deny  that 
they  have  a  monopoly  of  the  stone  trade; 
admit  the  possession  of  complainants  to  land 
upon  which  they  are  opening  a  stone  quarry, 
and  admit  the  prevalence  of  seams  in  said 
quarry,  but  deny  that  said  seams  are  neces- 
sary for  the  successful  working  of  a  quarry 
at  the  present  day;  admit  the  purchase  of 
block  16  by  the  complainants,  which  abuts 
up<w  the  streets  as  shovra  on  Tefft  &  Ray- 
mond's plat,  which  is  a  statutory  plat,  duly 
recorded;  admit  complainants  had  Bosne  con- 
tract with  Joseph  Tefft  about  a  seam,  and 
to  convey  to  them  a  part  of  block  15,  and 
the  land  lying  between  blocks  15  and  16, 
known  as  "Kane  Street,"  but  that  such  con- 
tract is  not  binding  on  the  defendants;  that 
said  Tefft  had  no  right  to  convey  any  interest 
in  said  Kane  street;  that  complainants  did 
find  a  seam  on  said  premises,  and  therefore 
have  no  right  to  a  conveyance  of  the  premises 
mentioned  in  the  contract;  admit  a  partltl<» 
sale  of  the  premises  and  the  purchase  of 
block  15  by  Grote  for  the  South  Elgin  Stone 
Company;    claim  that  complainants  had  no 


right  to  fence  In  the  strip  of  land  between 
blocks  15  and  16,  but  admit  that  complainants 
erected  a  tool  house  thereon,  but  claim  that 
they  are  trespassers  against  the  rights  of 
the  public;  deny  that  they  purchased  the 
block  for  tile  purpose  of  annoying  complain- 
ants, but  made  the  purchase  for  a  legitimate 
purpose  of  its  own;  admit  the  demand  for  a 
conveyance  of  said  premises,  but  deny  a  ten- 
der of  $241;  admit  the  refusal  to  make  any 
conveyance  of  said  premises,  because  com- 
plainants were  not  entitled  to  receive  one 
under  said  contract,  because  a  seam  had  been 
found  on  their  quarry  on  block  16;  admit  the 
making  of  the  plat  as  charged  in  the  bill 
of  complaint,  and  admit  that  South  Elgin  or 
Gllntonville  has  never  been  incorporated,  and 
that  the  said  plat  forms  no  part  of  any  in- 
c<M-porated  city  or  town;  deny  that  said  Kane 
street  is  no  part  of  the  public  highways  of 
the  township,  but  has  been  used  and  traveled 
as  such,  and,  when  complainants  invaded  It, 
It  was  being  Improved  for  street  purposes; 
claim  that,  by  their  purchase  of  block  15,  they 
secured  a  vested  interest  in  said  street  and 
that  it  could  not  be  legally  closed  against 
liiem,  nor  complainants  acquire  any  rights 
or  Interest  in  It  The  answer  of  the  highway 
cmnmissioners  denies  that  they  Interfax 
with  complainants'  possesaion  on  behalf  of 
the  South  Blghi  Stme  Company;  deny  that 
the  complainants  are  entitled  to  have  the  op- 
tion to  purchase  perfcamed  under  said  con- 
tract, and  deny  that  the  streets  in  question 
have  ever  been  vacated,  but  expect  to  prove, 
when  required  so  to  do^  that  such  streets  are 
public  highways;  deny  that  there  Is  no  seam 
in  the  quarry  as  (^ned,  and  d^y  that  It  is 
necessary  to  have  a  seam  for  the  purposes  of 
conducting  a  quarry. 

The  circuit  court,  by  Its  decree,  found  the 
facts  substantially  as  set  up  In  the  bill,  and 
granted  a  perpetual  injunction  against  the 
highway  commissioners  from  interfering  with 
the  possession  of  the  complainants,  and  de- 
creed conveyances  to  the  c<Hnplalnants  by  the 
South  Elgin  Stone  Company  upon  payment 
to  it  of  the  sum  of  $241,  by  good  and  suffl- 
dent  deeds  of  the  land  described  in  the  bill, 
in  manner  and  form  as  prescribed  in  the  con- 
tract 

The  contract  Involved  in  the  suit,  omitting 
the  attesting  clause  and  the  signatures  and 
seals  of  the  parties  thereto,  is  as  follows: 
"Memorandum  of  an  agreement  between  Jo- 
seph Tefrt  and  Lavlna  Tefft,  his  wife,  of  the 
city  of  Elgin,  Kane  county,  Illinois,  party 
of  the  first  part,  and  Henry  McBride  and  Her- 
bert A.  Gage,  of  the  same  place,  parties  of 
the  second  part,  made  this  28th  day  of  April, 
1888:  Whereas,  said  parties  of  the  first  part 
have  this  day  sold  and  conveyed  to  said  x>ar- 
tles  of  the  second  part,  by  warranty  deed, 
block  sixteen  (16)  of  Tefft  &  RaymoDd's  plat 
of  West  Gllntonville,  Kane  county,  Illinois, 
and  by  quitclaim  deed  a  strip  of  land  two 
rods  wide  originally  platted  for  a  street,  and 
lying  immediately  north  of  said  block  sixteen 
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(18),  and  all  tfidt  piece  of  TbaA  lytng  bet^eeiir 
said  block  and  Fox  river,  for  the  sum  of 
twelve  htmdred  dollars  ($1,200);  and  wbere- 
as,  said  parties  of  the  second  part  intend  to 
open  a  stone  quarry  in  said  premises  so'  con- 
veyed to  them,  and,  In  case  they  are  unable 
to  find  a  seam  In  the  quarry  on  said  pmn- 
ises,  they  want  to  secure  enough  of  the  land 
lying  Immediately  south  of  said  blocic,  owned 
by  said  Joseph  Tefft,  to  get  such  a  seam  so 
they  can  work  such  quarry:  Now,  therefewe, 
this  Indenture  wltnesseth:  Tliat,  if  the  said 
second  party  does  not  And  such  a  seam  on  the 
land  80  conveyed  to  them,  then,  in  considera- 
tion of  the  premises  and  the  sum  of  aae  dol- 
lar to  them  in  band  paid  by  the  said  sec- 
ond party,  the  parties  of  the  first  part  hereby 
agree  to  give  the  parties  of  the  second  part, 
their  heirs  and  assigns,  the  privilege  of  pur- 
chasing on  or  before  the  28th  day  of  July,  A. 
D.  1888,  the  f(dlowlng  described  real  estate  In 
tbe  county  of  Kane  and  state  of  niinols,  to 
wit:  So  mucb  of  tlie  north  one-lialf  (^  of 
block  fifteen  (15)  of  said  plat  as  tbey  may  de- 
sire to  ptmdiase,  provided  as  follows:  That 
the  sooth  boundary  of  the  land  so  purchased 
shall  extend  across  said  block,  and  be  paralld 
with  the  north  line  thereof;  and  provided, 
further,  that,  if  the  second  party  desire  to  pur- 
chase more  than  the  north  one-half  (^  of  tbe 
north  half  (Vi)  of  said  block,  they  shall  take 
the  entire  north  half  thereof.  The  first  par- 
ties also  agree  to  convey,  by  quitclaim  deed 
with  the  above,  the  land  between  blocks  six- 
teen (16)  and  fifteen  (16),  known  as  'Kane 
Street,'  and  all  that  land  between  Kane  street 
and  that  part  of  block  fifteen  (16)  so  pur- 
chased, on  the  one  side,  and  Fox  river,  on  the 
other,  at  the  same  price  per  square  rod  as 
has  been  paid  for  the  said  land  this  day  con- 
veyed to  said  parties,  to  be  paid  as  follows: 
Gash  in  hand  when  possession  is  taken.  The 
said  north  half  of  said  block  fifteen  (16),  or 
any  part  thereof,  as  the  case  may  be,  to  be 
conveyed  by  warranty  deed,  and  the  oth«r 
premises  by  qnltclalm  deed.  This  Instru- 
ment shall  not  be  recorded,  but  is  deposited 
by  mutual  agreement  with  J.  W.  Ranstead; 
and.  In  case  the  privilege  of  purchase  hereby 
gfren  is  not  exercised  and  the  conditions 
thereof  fully  performed  by  said  parties  of  the 
second  part,  their  heirs  or  assigns,  on  or  be- 
fore tbe  28th  day  of  July,  1889,  said  i^lvl- 
lege  shall  thereupon  wholly  cease,  and  tbe 
said  J.  W.  Ranstead  shall  at  once  surrender 
this  Instrument  to  said  parties  of  the  first 
part  tor  cancellation.  During  the  existence 
of  this  said  privilege  of  purchase,  this  instru- 
iotent  sball  be  binding  upon  the  heirs,  exec- 
utors, and  administrators,  and  assigns  at 
both  parties." 

Irwin  &  Egan,  for  appellant  Sterricker  and 
others.  Sherwood  &  Jones,  for  appellant 
South  Elgin  Stone  Co.  Botsford  &,  Wayne, 
for  appellees. 

BAKER,  J.  (after  stating  the  facts).  We 
will  assume,  but  for  the  puriMses  of  this  ap- 


peal only,  ttHtt  the  intent  and  «cope  of  the 
executory  contract  ot  April  28, 1888,  was  that 
the  "seam"  mentioned  In  and  CMitemplated 
by  stfid  contract  was  a  seam  located  In  the 
south  part  of  the  premises  that  day  sold  and 
conveyed  to  appellees.  Wbat  premises  were 
so  sold  and  conveyed?  The  preamble  to  the 
contract  says  that  they  were  block  IS,  and  a 
strip  ot  land  two  rods  wide  originally  platted 
for  a  street,  and  lying  Immediately  north  of 
said  block  16,  and  all  that  piece  of  land  lying 
between  said  block  and  Fox  river.  The  de- 
sire of  appellees,  as  stated  in  the  preamble, 
was  simply  to  secure  additional  land  to  the 
south  In  the  event  they  were  "unable  to  find 
a  seam  In  the  quarry  on  said  premises,"—!  e. 
on  the  lands  then  conveyed;  and  the  cation 
given  by  the  contract  of  making  an  additional 
purchase  was  one  that  could  be  availed  of  on- 
ly  "if  the  said  secured  party  does  not  find  such 
a  seam  on  the  land  so  conveyed  to  them." 
Th«  strip  of  ground  66  feet  wide  lying  south 
of  block  16  and  north  of  block  15  was  idat- 
fed  and  designated  as  "Kane  Street"  l%e 
provision  In  the  contract  fw  the  future  and 
contingent  conveyance  to  appellees  of  this 
land  between  said  blocks  known  as  "Kane 
Street"  seems  to  indicate  quite  clearly  that  It 
was  not  the  understanding  c^  the  parties  that 
Tefft,  by  the  deed  which  he  made  to  appel- 
lees for  block  16,  convej^ed  or  transferred  to 
them  any  part  ot  said  strip;  and  other  lan- 
guage In  the  contract  points  in  the  same  di- 
rection. But  It  Is  claimed  by  appellees  that 
the  lands  platted  by  TeflTt  &  Raymond  were 
never  embraced  within  any  municipal  cwpo- 
ration;  that  the  making  of  the  plat  was  only 
an  offer  to  dedicate,  which  was  nev»  ac- 
cepted by  tbe  public  authorities;  and  that 
the  soK»lled  "N<Nth  Street"  and  "Kane 
Street"  were  never  used  or  traveled  as  streets 
or  highways  by  the  public;  and  that  the  con- 
veyance to  them  (appellees)  of  block  16,  which 
was  abutting  property,  transferred  to  them 
the  title,  by  operation  of  law,  to  the  center 
line  of  each  of  these  once-platted  streets. 
The  contention  Is  that  the  warranty  deed  of 
April  28,  1888,  for  block  16,  conveyed  to  them 
the  north  half  of  the  land  designated  as 
"Kane  Street";  and  the  subsequent  deed, 
after  the  death  of  Tefft,  to  tbe  South  Elgin 
Stone  Company  of  lot  15,  had  tbe  effect  of 
conveying  the  south  half  of  said  strip  to  that 
company.  Of  coiirse,  if  the  one  deed  had  the 
effect  of  working  such  conveyance  to  the  one 
party,  the  other  deed  had  the  effect  of  work- 
ing a  like  conveyance  to  the  other  larty. 

The  case  of  appellees  Is  In  a  dilemma.  If 
the  fee-simple  title  to  the  north  33  feet  of 
Kane  street  passed  to  appellees  by  reason  uf 
their  deed  from  Tefft,  then  under  the  option 
contract  of  April  28,  1888,  they  are  not  en- 
titled to  the  right  and  privilege  of  purchasing 
all  or  any  part  of  tbe  north  half  of  block  15. 
and  of  exacting  a  quitclaim  deed  that  covers 
the  south  half  of  tbe  land  between  blocks  15 
and  16,  that  Is  known  ils  "Kane  Street,"  be- 
cause by  the  terms  ot  tbe  contract  such  right 
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imd  iffMIege  to  only  conditional,  and  1b  ex- 
pnosly  limited  tbereb;  to  accrue  to  them 
only  In  the  OTeut  they  are  unable  to  find  a 
seam  In  the  qnany  on  the  land  and  premises 
conveyed  to  them  by  the  deeds  of  April  28, 
188S;  and  the  evidence  is  clear  and  conclusive 
that  they  have  uerer  removed  the  soil  from 
the  north  half  of  the  land  designated  as 
"Kane  Street"  and  .to  the  center  line  of  said 
land,  and  demonstrated  that  no  seam  would 
or  could  be  found  <«  said  north  half-  In 
fact,  the  evidence  shows  that  the  Indications 
are  that  there  Is  a  seam  either  on  said  north 
half  or  Immediately  south  o<  It:  and.  If  there 
Is  a  seam  on  said  north  33  feet,  then  it  Is 
perfectly  manifest  that  they  have  oo  legal  or 
equitable  right  to  maintain  a  bill  for  specific 
performance  as  to  the  decree  awarding  them 
conveyances  for  the  north  half  of.  the  north 
half  of  block  16,  and  the  south  half  of  Kane 
street. 

We  are  unable  to  aivreciate  the  force  of 
the  argument  of  appellees  that  they  are  the 
owners  in  fee  of  the  north  half  of  this  strip 
of  land,  but  subject  to  the  easement  of  tlie 
owner  of  the  adjoining  land  in  block  15;  that, 
while  there  is  no  public  highway  or  right  ot 
passage  that  the  public  can  assert  to  ths 
strip  of  land  called  "Kane  Street,"  yet,  so 
long  as  Tefft  or  any  third  party  held  any  part 
of  the  land  in  block  15  bordering  <m  the  line 
of  the  strip,  he  or  such  third  party  had  the 
right  to  have  the  strip  for  its  entire  width 
kept  open  for  access  to  that  portion  of  the 
block;  and  that  until  appellees  had  decided 
to  purchase  the  land  mentioned  In  the  c<hi- 
tract,  and  had  received,  or  had  become  entl> 
tied  to  receive,  a  conveyance .  therefM-,  they 
conld  not  legally  enter  upon  nor  appropriate 
the  north  half  of  tuts  strip  to  themselves. 
This  argument  proceeds  upon  the  assumption 
that  there  Is  no  street  there.  If  there  is  no 
street,  then  not  only  Telft,  and  those  holding 
block  15  under  cm:  through  him,  but  the  pub- 
lic, had  and  have  a  right  to  Insist  It  should 
be  kept  oxien,  and  a  right  to  use  it  at  will 
In  pasalng  and  repassing.  If  It  was  and  Is 
a  public  street,  then  it  was  and  Is  a  public 
street  for  all  legitimate  purposes  of  such  a 
street  If  It  Is  not  a  public  street,  then, 
wh^i  Tefft  executed  and  delivered  a  deed 
which  conveyed  the  north  half  of  It  to  ap- 
pellees, and  made  no  reservation  of  an  ease- 
ment therein  to  himself,  or  for  the  benefit  of 
his  property  in  block  15,  there  was  no  ease- 
ment or  right  to  use  It  for  the  purpose  of 
passing  and  repassing  to  and  from  block  15. 
Tefft  was  the  owuct  of  the  whole  of  block 
13  as  an  entirety,  and  the  South  £!lgin  Stone 
Oompany,  through  him,  is  the  owner  of  the 
whole  of  said  block  as  an  entirety.  There 
was  and  Is  free  access  to  the  block,  by  way 
of  La  Fox  street  on  the  west,  and  Stone  street 
on  the  south,  both  of  which  are  admittedly 
open  and  public  highways,  and  by  way  of 
what  is  designated  as  "Water  Street"  on  the 
east.  On  the  other  hand,  there  is  practically 
no  access  to'  the  block  by  means  of  Kane 


street,  because  said  street  to'  low,  wet,  and 
swampy,  and  to  impassable  on  account  of  a 
deep  gully  which  forms  part  of  an  abandtxied 
stone  quarry.  But,  even  If  said  street  were 
or  could  be  made  otherwise,  yet  ample  means 
are  afforded  of  reaching  the  block  on  the 
north,  by  way  of  the  south  half  of  the  strip; 
said  south  half  being  two  rods  wide.  This  33 
feet  of  ground  being  between  block  15  and 
the  land  and  premises  that,  according  to  the 
claim  of  appellees,  were  conveyed  to  them  by 
the  deeds  from  Tefft,  it  necessarily  follows 
that  the  strip  of  ground  that  fMins  the  north 
half  ot  Kane  street  not  only  does  not  adjoin 
block  15,  but  to  so  located  that  there  would 
and  could  be  no  occasion  for  x>as8ing  over  it 
In  order  to  get  to  and  from  said  block  on  Its 
north  side.  .The  theory  of  appellees  on  this 
branch  of  the  case  seems  to  be  that  block  15 
was  and  to  the  dominant,  and  the  strip  desig- 
nated as  "Kane  Street"  the  servient,  estate, 
and  that  the  latter  was  and  to  burdened  with 
an  easement  for  the  benefit  of  the  former; 
and  it  to  also  a  part  of  their  same  theory  that 
Joseph  Tefft,  at  and  before  the  time  of  the 
sales  to  and  contract  with  them  (the  appel- 
lees), was  owner  and  In  possession  of  blocks 
15  and  16,  and  the  land  four  rods  wide  that 
lies  between  them.  If  so,  the  rule  that,  when 
the  dominant  and  servient  estates  are  united 
in  the  same  person,  the  easement  to  extiu- 
gnished,  is  applicable  to  the  case;  and  it  to 
not  deduclble  from  the  language  used  In  the 
warranty  deed  for  block  16  that  it  was  the 
Intention  of  Tefft  to  create  a  right  in  the  na- 
ture of  a  servitude  or  easement  in  any  of  the 
property  conveyed  for  the  l)eneflt  of  block  13. 

The  other  horn  of  the  dilanma  to  equally 
fatal  to  the  validity  of  the  decree.  If  the  titles 
to  the  north  half  and  to  the  south  half  of  the 
land  designated  as  "Kane  Street"  did  not  vest 
in  appellees  and  the  South  Elgin  Stcne  Cknn- 
pany,  respectively,  by  virtue  of  the  deed  to 
the  former  for  block  16  and  the  deed  to  the 
latter  for  block  15,  then  it  must  either  be 
that  Tefft  &  Raymond,  by  their  plat  of 
ClintonviUe,  dedicated  the  strip  of  land  iu 
question  to  the  public  for  street  purposes, 
and  such  dedication  remained  in  abeyance 
and  operated  as  a  continuous  offer  to  so  dedi- 
cate until  the  township  authorities  accepted 
the  dedication  and  the  commissioners  of 
highways  commenced  to  improve  th«  street, 
or  that  the  title  to  the  strip  to  vested  in  the 
heirs  of  Joseph  Tefft.  If  Kane  street  to  a 
public  street  and  highway,  then,  of  course, 
appellees  cannot  have  specific  performance  of 
the  contract  of  Tefft  for  the  conveyance  of 
said  street  to  them,  or  a  perpetual  injunction 
enjoining  the  commissioners  of  highways 
from  entering  ui>on  and  Improving  such 
street;  and,  on  the  other  hand,  if  the  title  to 
the  land  known  as  "Kane  Street"  to  in  the 
heirs  of  Joseph  Tefft,  deceased,  then  such 
heirs  are  necessary  parties  to  the  suit.  In  or- 
der to  give  the  court  Jurisdiction  to  adjudi- 
cate the  matters  In  controverey. 

There  to  auotlier  ground  upon  which  the 


Digitized  by  VjOOQ  IC 


748 


MORTBBASTBRN  REPORTER,  YoL  41. 


(in. 


decree  la  clearly  erroneona.  Appellees  ten- 
dered to  the  South  Elgin  Stone  Ckonpany  only 
the  sum  of  $241,  and  the  court  found  that  to 
be  a  sufficient  tender,  and  decreed  the  execu- 
tion of  deeds  to  appellees  upon  the  payment 
of  said  sum  of  $241.  As  we  understand  the 
contract  and  the  record,  the  tender  made  .tnd 
the  sum  required  to  be  paid  are  wholly  'n- 
sufficient  In  amount  The  contract  glvea  to 
appellees  the  privilege  of  purchasing  "so 
much  of  the  north  one-half  (^  of  block  fif- 
teen (16)  •  •  •  as  they  may  desire  to  pur- 
chase." It  also  contains  this  further  provi- 
sion: '^he  first  parties  also  agree  to  con- 
vey, by  quitclaim  deed  with  the  above,  the 
land,  between  blocks  sixteen  (16>  and  fifteen 
(15),  known  as  'Kane  Street,'  and  all  that  land 
between  Kane  street  and  that  part  of  block 
fifteen  (15)  so  purchased,  on  the  one  side, 
and  Fox  river,  on  the  other,  at  the  same  price 
per  square  rod  as  has  been  paid  for  the  said 
land  this  day  conveyed  to  said  parties, 
to  be  paid  as  follows:  Cash  In  hand  when 
possession  Is  taken.  The  said  north  half 
of  said  block  fifteen  (15),  or  any  part  there- 
of, as  the  case  may  be,  to  be  conveyed  by 
warranty  deed,  and  the  other  premises  by 
quitclaim  deed."  As  has  be^i  herelnb^(s« 
seen,  "the  said  land  this  day  conveyed"  Is 
stated  In  the  preamble  of  the  contract  to  be, 
not  only  block  16,  but  also  the  land  Immedi- 
ate north  thereof,  two  rods  wide,  originally 
platted  fmr  a  street,  and  the  land  between  said 
block  and  Fox  river.  It  Is  conceded  that  the 
"price  per  square  rod"  paid  for  the  land 
first  bought  was  $5;  and  the  tender  that 
was  made  by  appellees  to  the  stone  com-r 
pany  was  $5  per  square  rod  for  the  number 
of  square  rods  contained  In  the  north  half  of 
the  north  half  of  block  15.  It  Is  also  an  ad- 
mitted fact  that  $1,200  was  the  price  paid  by 
appellees  to  Telft  for  the  land  bought  and 
conveyed  on  April  28,  188&  The  plat  In  evi- 
dence shows  that  block  16  Is  330  feet  from 
east  to  west,  by  167  feet  from  north  to  south, 
and  that  North  street  is  2  rods  wide,  and  is 
330  feet  In  length  from  La  Fox  street  to  the 
east  end  of  block  16.  We  find  nothing  In  the 
record  to  indicate  the  width  of  the  land  lying 
between  said  block  and  Fox  river;  but,  judg- 
ing from  the  plat.  It  was  probably  regarded 
as  Insignificant,  and  not  taken  into  the  ac- 
count. North  street  contains  40  square  rods 
of  land,  and  that  street  and  block  16,  taken 
together,  contain  but  a  few  feet  more  than 
240  rods  of  land;  and  240  square  rods  of 
land,  at  $5  per  square  rod,  amounts  to  $1,200, 
the  exact  price  that  was  paid  for  the  land 
deeded  to  appellees  at  the  time  of  the  first 
purchase.  As  the  quitclaimed  land  contained 
in  North  street  was  taken  Into  account  in 
computing  the  purchase  money  then  paid,  and 
as,  by  the  executory  contract,  appellees  were 
to  pay  for  the  land  In  which  the  option  was 
given  the  same  price  per  square  rod  as  was 
paid  for  the  lands  then  conveyed  to  them,  it 
necessarily  follows  that  the  price  of  the 
square  rods  of  land  located  in  Kane  street, 


at  $5  a  square  rod,  was  also  to  be  Induded  in 
the  purchase  money  to  be  paid  In  the  event 
appellees  desired  to  avail  ot  the  privilege  of 
buying  contained  In  said  contract. 

It  is  true  that  $1,200  was  inserted  in  the 
warranty  deed  for  block  16  as  the  considera- 
tion money,  and  also  that  the  nominal  consid- 
eration of  $1  was  stated  in  the  quitclaim 
deed;  but  the  rule  is  that  the  recitals  in  a 
deed  In  regard  to  die  ccraslderation  may  be 
Inquired  Into  In  any  way,  provided  it  is  not 
sought  to  impair  the  effect  of  the  deed  as  a 
conveyance.  Insurance  Co.  v.  Wolf,  37  IlL 
854;  Morris  v.  TUlson,  81  111.  607.  It  is  also 
true  that  one  of  the  ai^ellees,  in  his  testi- 
mony, after  flist  testifying  that  the  considera- 
tion for  the  two  conveyances  of  April  28, 
1888,  was  $1,200,  says.  In  answer  to  a  ques- 
tion asked  by  bis  counsel:  "One  thousand 
two  hundred  dollars  was  the  price  of  the 
block.  Then  he  gives  me  a  quitclaim  deed 
of  a  piece  of  land  on  the  north  side  of  the 
block  and  on  the  east  of  It  $1,200  was  the 
consideration  for  the  land  described."  But 
we  regard  this  as  ambiguous  and  unsatisfac- 
tory, and  as  of  little  weight  as  against  the 
evidence  afforded  by  the  contract  itself,  and 
the  plat  of  the  land  and  the  deeds. 

Th»«  are  other  questions  of  Interest  that 
arise  upon  the  record,  but  a  consideration  of 
them  is  not  necessary  for  the  purposes  of  this 
appeal;  and,  as  it  appears  that  other  p»- 
sons  who  are  not  parties  to  this  suit  are  In- 
terested in  the  subject-matter  at  Issue  and 
involved  in  said  questions,  we  refrain  from 
any  decision  upon  them.  For  the  errors  in- 
dicated herein,  the  decree  is  reversed,  and 
the  cause  Is  remanded.  Reversed  and  re- 
manded. 


(16S  111.  137) 

CITY  OP  ROODHOUSBS  v.  CHRISTIAN.* 

(Supreme  Court  of  Iilin<^    Oct  14,  1806.) 

FoHHSB  Adjudication— MoHiciPii.  Corpobatiosi 
— Defbotive  Sidewalks — AppeaIi. 

1.  Where  a  person  injured  by  being  burned 
by  an  electric  wire,  against  which  he  stumbles 
on  account  of  a  defect  in  the  sidewalk,  sues 
the  city  therefor,  without  alleging  any  j<Ant 
neKliKence  of  the  dty  and  the  electric  company 
owning  the  wire,  the  fact  that  he  has  obtained 
judgment  against  said  company  for  the  same 
injury  presents  no  defense  to  the  action.  55  111. 
App.  107,  affirmed. 

2.  Instructions  which  lead  the  jury  to  un- 
derstand that  a  city  is  absolutely  bound  to 
maintain  its  sidewalks  in  a  safe  condition  do 
not  constitute  reversible  error,  where  other  ia- 
Btructions  announce  the  correct  rule,  that  the 
city  is  only  bound  to  exercise  reasonable  care 
in  maiutaiaiug  its  sidewalks. 

3.  It  is  the  dnty  of  an  appellant,  who  as- 
signs as  error  the  giving  of  certain  instractions, 
to  set  forth  in  his  abstract  all  the  instractions 
given. 

Appeal  from  appellate  court.  Third  district 
Action  on  the  case  by  George  W.  Chris- 
tian against  the  dty  of  Roodhouse.    Plaln- 

1  Reported  by  Louis  Boisot,  Jr.,  Esq.,  of  the 
Chicago  bar. 
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tut  obtained  Jnflsinent,  which  was  aflbrmea 
by  the  ai^)eUate  court  66  IIL  App.  107. 
Defendant  appeals.    Afflnned. 

Mark  Meyersteln  and  J.  M.  Rlggs,  for  ap- 
pellant D.  J.  Sullivan  and  D.  F.  King,  for 
appellee. 

WILKIN,  O.  J.  Appellee  broaght  this  ac- 
tion to  recover  damages  toe  a  personal  in- 
Jury  alleged  to  have  been  snstained  through 
the  negligence  of  the  defendant.  He  re- 
covered a  Judgment  in  the  circuit  court  of 
Greene  county  for  $2,500,  and  that  Judgment 
has  been  affirmed  by  the  appellate  court 
The  declaration  is  of  five  counts.  In  the 
llrst,  fourth,  and  fifth  the  negligent  act 
charged  against  the  defendant  is  permitting 
a  telephone  wire,  charged  with  electricity,  to 
be  and  remain  across  and  near  one  of  Its 
sidewalks,  whereby  the  plaintiff  was  Injur- 
ed by  falling  against  the  same  and  being 
burned.  In  the  second  and  third  counts  it 
Is  charged  with  negligently  suffering  a  side- 
walk to  be  and  remain  out  of  repair  and  in 
an  unsafe  condition,  whereby  the  plaintiff, 
was  thrown  against  a  telephone  wire  char- 
ged with  electricity,  and  burned,  etc.  The 
defendant  filed  four  pleas,  the  first  being 
the  general  issue,  and  the  second  setting  up 
that  plaintiff  had  theretofore  recovered  a 
Judgment  for  $1,250  against  the  Roodhoase 
Electric  &  Power  Company  for  the  same  In- 
juries and  damages,  which  had  never  been 
reversed  or  annulled,  pleading  the  same  in 
bar  to  this  action.  The  third  and  fourth 
pleas  are  substantially  like  the  second.  To 
these  three  special  pleas  a  demurrer  was 
sustained  by  the  circuit  court  and  proper 
exceptions  taken.  The  only  errors  of  law 
assigned  upon  the  record  are— First  sustain- 
ing the  demurrer  to  the  special  pleas;  .and, 
second,  in  giving  instructions  on  behalf  of 
the  plaintiff. 

In  support  of  the  first  of  these  assignments 
of  error,  counsel  contend  that  the  evidence 
wholly  fails  to  prove  that  the  injury  to  the 
plaintiff  was  caused  by  the  Joint  negligence 
of  appellant  and  the  electric  and  power  com- 
pany, and  therefore,  the  plaintiff  having 
sued  the  latter  and  recovered  a  Judgment 
against  It  for  the  same  injuries  here  cacor 
plained  of,  that  action  is  a  bar  to  this.  If 
the  premise  of  this  proposition  is  admitted, 
the  conclnston  does  not  in  our  opinion,  fol- 
low. But  the  several  counts  in  this  declara- 
tion clearly  charge  that  the  Injury  was  the 
result  of  the  Individual  negligence  <tf  the 
city,  and  the  evidence  clearly  tends  to  prove 
the  truth  of  the  charge.  The  appellate 
court  having  affirmed  the  Judgment  of  the 
circuit  court  the  fact  of  negligence  Is  con- 
clusively settled  against  appellant  Ckwnsel 
admit  that  the  appellate  court  has  found 
that  there  was  a  defect  in  the  sidewalk  at 
the  point  in  question,  and  that  thereby  ap- 
pellee was  caused  to  trip  and  fall;  but  they 
say  the  fall  was  not  the  real  cause  of  the 


Injury.  "He  did  not  thereby  recelye  any 
fracture,  sprain,  bruise,  or  similar  injury. 
The  whole  injury  was  caused  by  electric 
burning."  But,  if  the  defect  had  not  been 
in  the  sidewalk,  as  charged  in  the  second 
and  third  counts,  thereby  causing  the  plain- 
tiff to  trip  and  fall  against  the  wire,  he 
would  not  have  been  burned;  and  so  the 
negligence  of  the  city,  under  these  counts. 
In  permitting  its  sidewalk  to  be  and  remain 
in  an  unsafe  condition,  was  the  primary 
cause  of  the  injury.  These  pleas  do  not 
aver  satisfaction  of  the  Judgment  obtained 
against  the  electric  and  power  company,  and 
under  this  declaration  we  are  unable  to  see 
wherein  the  doctrine  of  the  liability  of  Joint 
tort  feasors  has  any  application  whatever. 
This  declaration  does  not  charge  that  plain- 
tiff was  injured  through  the  Joint  negligence 
of  the  defendant  and  the  electric  and  power 
company,  nor  do  the  pleas  so  aver,  and 
hence  his  recovery  In  this  case  in  no  way  de- 
pends upon  the  liability  of  the  latter  com- 
pany. The  pleas  presented  no  defense  to 
this  action. 

Numerous  instructions  were  given  at  the 
instance  of  either  party.  Of  the  24  given  on 
behalf  of  the  plaintiff,  the  1st  3d,  8th,  12th, 
10th,  17th,  18th,  and  20th  are  criticised.  Not- 
withstanding the  fact  that  appellant  has 
failed  to  present  In  its  abstract  either  of  the 
instructions  given  at  its  request  we  have 
examined  the  series  given  on  liehalf  of  the 
plaintiff;  and  while  some  of  those  objected 
to.  If  they  stood  alone,  might  contain  reversi- 
ble error,  we  are  clearly  of  the  opinion  that, 
considered  together,  in  view  of  the  evidence 
In  this  case,  they  could  not  have  misled 
the  Jury  to  the  prejudice  of  the  defendant 
In  determining  whether  or  not  an  Instmc- 
tlon  is  erroneous,  it  must  be  considered  In 
connection  with  all  the  other  instructions 
given  In  the  case.  And  even  though  one 
or  more  Instructions  in  a  series  may  be  er- 
roneous, still,  unless  it  can  be  seen  that 
some  Injury  thereby  resulted  to  the  party 
complaining,  the  error  will  be  treated  as  a 
harmless  one.  It  is  therefore  manifest  that 
a  case  can  only  be  properly  considered, 
where  the  ruling  of  the  trial  court  In  giving 
instructions  is  assigned  for  error,  when  all 
the  instructions  given  are  presented  by  the 
abstract.  All  the  instructions  asked  upon 
the  trial  should  be  set  forth  In  the  abstract. 
Parties  have  no  right  to  set  forth  a  single 
Instruction,  ot  the  instructions  given  on  one 
side  of  the  case,  and  object  to  the  same,  leav- 
ing the  court  to  go  to  the  record  for  the  pur- 
pose of  determining  whether  others  supply 
omissions  or  cure  defects  complained  of. 
To  illustrate,  complaint  Is  made,  of  the  sev- 
eral Instructions  given  In  this  case  at  the 
request  of  the  plaintiff,  that  their  language 
is  calculated  to  lead  the  Jury  to  understand 
that  the  defendant  was  absolutely  bound  to 
keep  and  maintain  Its  sidewalk  In  a  safe 
condition,  whereas  the  law  only  requbed  it 
to  exercise  reasonable  care  In  the  discharge 
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of  fbat  dnty.  Sobm  of  theU  are  Jnsfly  mb- 
ject  to  that  criticism,  but  many  of  tboae 
to  which  no  objection  whatever  is  urged 
lay  down  the  cturect  rule  with  so  much  pre- 
cision and  directness  that,  it  is  readily  seen 
that  no  intelligent  Jury  could  have  been 
misled  by  the  objectionable  ones. 

After  a  careful  consideration  of  the  ques- 
tions raised  upon  this  record,  we  are  satis- 
fied that  the  appellate  court  decided  prop- 
erly in  afflrmlng  the  Judgment  of  the  circuit 
court,  and  its  Judgment  will  be  affirmed. 
Judgment  affirmed. 


(167  IIL  BD 

KBELBR  T.  HERR  et  al.l 

(Supreme  Court  of  Illinois.     April  1,  1895.)  * 

Action  oj»  BuiLntNO  Contract  —  Dahageb  — 

Appbal — Habmless  Krrob. 

1.  In  an  action  to  recoTer  for  work  done 
under  a  building  contract,  where  there  has  been 
only  a  substantia  i,  and  not  a  full,  performance 
of  the  contract,  the  contractor  can  only  recover 
the  difference  between  the  contract  price  and 
the  reasonable  cost  of  completing  the  building 
according  to  the  contract. 

2.  Where  the  Jnry  are  correctly  instmcted, 
for  the  defendant,  that  the  cost  of  completing 
the  building  should  l>e  deducted  from  the  con- 
tract price,  in  an  action  to  recover  it,  and  the 
amount  of  the  verdict  is  less  than  the  contract 
price  with  interest,  it  sufficiently  appears  that 
instructions  given  for  the  plaintiff  allowing  a 
recovery  of  the  full  contract  price  did  not  mis- 
lead the  jnry. 

Appeal  from  appelate  court.  First  district. 

Asstunpsit  I^  Hl»o  B.  Herr  and  others 
against  James  H.  Keeler.  Plahitiffs  obtained 
Judgment,  which  was  affirmed  by  the  appel- 
late court  S4  IlL  App.  468.  Defendant  ai>- 
peels.    Affirmed. 

Flower,  Smith  &  Musgrave,  for  appellant. 
Gregory,  Booth  &  Harlan,  for  appellees. 

WILKIN,  O.  J.  Appellees  sued  appellant  to 
recoTor  a  balance  which  they  claimed  he  owed 
them  for  constructing  a  certain  docli.  The 
declaration  is  in  assumpsit,  setting  up  a  con- 
tract l>etween  the  parties  whereby  plaintiff 
agreed  to  build  1,650  feet  of  dock  on  the  Cal- 
umet river  for  defendant,  according  to  plans 
and  specifications  named  in  the  contract;  the 
defendant  to  pay  them  therefor  ?7.25  per  lineal 
foot,— ^2,500  to  be  paid  when  500  feet  of  the 
work  was  complete,  $3,000  on  the  completion 
of  1,500  feet,  and  the  balance  when  the  whole 
was  finished.  Performance  of  the  contract  on 
the  part  of  plaintiffs,  and  a  refusal  by  the  de- 
fendant to  pay,  were  properly  averred.  Issue 
l>eing  Joined  on  pleas  of  nonaasumpsit  and  non- 
performance of  the  contract,  a  trial  by  Jury  re- 
sulted in  a  verdict  and  Judgment  for  the  plain- 
tiffs for  $10,835.20.  On  defendant's  appeal, 
(be  appellate  court  affirmed  that  Judgment, 
4nd  he  now  brings  tlie  record  to  this  court. 

There  was  no  controversy  between  the  par- 

1  Reported  by  Louis  Boisot,  Jr.,  Esq.,  of  the 
('ihicago  bar. 
*  Rehearing  denied  October  15,  1895. 


flea  on  the  trial,  except  as'  to  whether  the 
dock  had  been  constructed  in  ccmformity  witis 
the  contract.  Plaintiffs  oCCered  evidence  to  the 
effect  that  they  completed  the  work,  according 
to  the  agreement,  on  the  21st  of  Novembw, 
1890,  and  that  there  was  then  due  them,  in 
payment  for  the  same,  a  Imlance  of  $9,902.50. 
the  sum  of  $2,000  having  been  paid  during  the 
progress  of  the  wwk.  The  amount  claimed  to 
be  due  was  denied  by  ttie  defendant  on  the  sole 
ground  tbat  the  material  used  and  manner  of 
constructing  the  dock  did  not  conform  to  thi- 
terms  of  the  contract.  . 

No  error  is  assigned  upon  the  admission  or 
exclusion  of  testimony.  A  reversal  is  urged 
upon  no  other  ground  than  that  the  Jury  was 
erroneously  instructed,  at  the  Instance  of  the 
plaintiffs,  to  the  prejudice  of  the  defendant. 
These  instructions,  in  effect,  directed  the  Jury 
tliat  if  the  evidence  showed  that  the  plaintiffs 
constructed  the  dock  "in  substantial  conform- 
ity to  their  contract,"  then  they  were  entitled 
to  recover  the  contract  price,  leaving  it  to  de- 
termine whether  tiiere  liad  been  such  a  buI>- 
stantial  performance.  We  think  they  are  er- 
roneous, both  because  they  allow  plaintiffs  to 
recover  the  full  contract  price  upon  proof  of  a 
"substantial  performance"  of  their  contract, 
and  because  they  submit  to  the  Jury  the  ques- 
tion of  performance  without  any  constructloD 
of  the  contract  by  the  court,  l^ftylor  v.  Beck. 
13  111.  876;   Estep  v.  Fentm,  66  IlL  467. 

That  some  of  those  Instractlons  are  Justly 
subject  to  the  last  of  these  objections  is  not 
denied  by  counsel  for  appellees,  bnt  It  la  In- 
sisted that  defendant's  Instructions  are  subject 
to  the  same  objection,  and  that  he  cannot  there- 
fore take  advantage  of  the  error;  citing  Steel 
Co.  v.  Marthi,  116  111.  368,  3  N.  E.  45fi;  Packet 
Oo.  V.  Btaninger,  70  111.  571.  There  is  force 
in  this  position,  but  we  think  the  Judgment  of 
the  circuit  court  should  be  affirmed  on  tlie  more 
substantial  and  meritorious  grotmd  that  it 
clearly  appears  that  the  error  complained  of 
worked  no  injury  to  appellant  All  the  hi- 
strnctions  given  on  behalf  of  the  plaintiffs 
went  ntran  the  theory  that  they  were  entitied 
to  recover  the  entire  contract  price.  Those  giv- 
en for  the  defendant  except  the  fourth,  are  to 
the  effect  tliat  they  could  only  so  recover  upon 
proof  that  they  had  fully  performed  the  con- 
tract But  the  defendant's  fourth  instruction 
is  in  the  following  language:  "The  Jury  are 
instructed  tliat,  under  the  written  contract  in 
evidence,  the  defendant  was  entitled  to  liave- 
erected  such  a  dock  as  was  called  for  by  the 
terms  of  the  contract,  and  even  though  the 
Jury  may  believe  that  there  has  been  a  sub- 
stantial performance  of  the  terms  of  the  con- 
tract by  the  plaintiffs,  yet,  aevertbeiesB,  If  the- 
Jury  believe  that  the  terms  have  not  been  fully 
complied  with,  the  Jury  should  allow  to  the 
defendant  such  sum  or  sums  as  from  the  evi- 
dence they  may  believe  are  reasonable  and 
proper  to  enable  the  defendant  to  complete  the 
dock  In  the  manner  stipulated  for  In  the  con- 
tract." This  instruction  correctly  states  the 
law  applicable  to  the  facts  of  the  case,  and  we- 
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ttSiOr  It  dearty-appean'that  Ibe  Jury  follo-w«d 
it  In  mBMng  tbe  verdict.  .  In  contracts  inee-  the 
one  In  salt,  sometlm&s  called  "building  con- 
tiactB,"  a  literal  compliance  witb  tbe  spedflca- 
tlona  ia  not  neoeesary  to  a  recovery  by  the 
contractor.  A  substantial  performance,  in  good 
fnltb,  Is  sufficlei)^.  As  was  said  in  Sinclair  v. 
Tallmadge,  35  Barb.  602:  "if  there  has  been 
no  winful  departure  from  the  terms  of  the  con- 
tract or  omission  In  essential  points,  and  tbe 
laborer  has  honestly  and  faithfully  performed 
tbe  contract  In  all  Its  materltll  abd  sUbatantlal 
particulars,  he  will  not  be  held  to  have,  for- 
feited bis  rigbt  to  iemuneratlon  by  reason  of 
mere  tecbnitst.  Inadvertent,  or  unimportant 
omissions  or  defects.  Tbe  law  imposes  no  such 
liability,  and  enforces  no  such  penalty."  Glacl- 
ua  V.  Black,  50  N.  Y.  146,  Is  to  the  same  effect, 
and  In  Grouch  v.  Outmann,  134  N.  T.  46,  31 
N.  B.  271,  It  is  said:  'rFben  sUght  defects, 
caused  by  Inadvertence  or  unlntentlmal  omis- 
sions, are  not  necessarily  in  the  way  of  re- 
covery of  the  contract-  price,  lees  the  amount, 
by  way  of  damages,  requisite  to  Indemnify  the 
owno:  for  theespenae  of  conforming. the  work 
to  that  for  which  be  contracted."  See,  also, 
Llnch  V.  Elevator  Co..  80  Tex.  23,  16  S.  W. 
208;  Flaherty  v.  Miner,  123  N.  Y.  382,  25  N.  B. 
418;  Gallagher  v.  Sbarplees,  134  Fa.  St  134, 
19  Atl.  401;  Moore  v.  Carter,  146  Pa.  St  492, 
23  Atl.  243;  Leeds  v.  Uttle,  42  Minn.  414. 
44  N.  W.  309;  Aetna  Iron  &  Steel  Works  v. 
Kossuth  Co.,  79  Iowa,  40,  44  N.  W.  216. 

But  counsel  tfx  appellant  insist  that  the  Jury 
did  not  obey  that  instruction,  but  followed 
those  given  on  behalf  of  plaintiffs.  As  above 
stated,  plamtlffs  claimed  there  was  due  them, 
on  the  comidetlon  of  the  work,  November  21, 
1800,  $9,962.50,  and  .it  is  not  denied  by  de- 
fendant that.  If  the  work  and  material  had 
been  as  good  as  contracted  for,  they  would,  by 
the  terms  of  the  agreement,  have  been  entitled 
to  recover  that  amouBt  as  of  that  date.  By 
the  statute  in  force  when  the  contract  was 
entered  into,  and  when  payment  should  have 
been  made,  they  were  entitled  to  Interest  on 
the  amount  due  at  the.  rate  of  6  per  cent  pa 
annum  to  the  date  of  the  recovery,  and  they 
made  that  claim  on  the  trial.  Herr  testified: 
"The  balance  due,  including  Interest  at  6  per 
cent,  was  $11,504.76."  It  was  admitted  de- 
fendant was  entitled  to  a  credit  of  $150  for 
posts  not  put  in,  by  agreement  of  parties;  so 
that  the  actual  amount  claimed  by  plaintiffs  at 
the  trial  was  $11,354.76.  The  verdict  ($10,- 
835.20)  was  th^efore  $'>iSM  less  than  the 
amount  which  plaintiffs  insisted  was  due  them, 
and  this  difforenoe  can,  in  our  view  of  the  evi- 
dence, be  accounted  Cor  only  upon  the  theory 
that  tiie  Jury  allowed  interest  on  the  claim  of 
plaintiffs,  and  allowed  the  defendant  damages 
for  defective  material  and  construction.  It  Is 
true  the  Jiuy  were  not  specifically  Instructed 
on  the  subject  of  interest,  but  that  the  third 
given  at  the  request  of  plaintiffs,  to  tbe  effect 
that.  If  they  bad  substantially  performed  the 
contract  on  their  part  they  were  entitled  to 
recover  the  contract  price,  leas  a  reaapuable 


aBo\vane^  f«  "kii6dMfng'paBts,^  ambiinted  to' 
a  disclaimeig  to  interest'  on  the  amount  due,  as 
contended  by  cotmsel  for  appellant  cannot  be 
maintained.  That  Instruction,  as  well  as  oth- 
ers given  at  plaintiffs^  request,  were,  as  al- 
ready eald.  Intended  to  direct  the  Jtuy  to  allow 
them  the  full  contract  price,  on  proof  of  sub- 
stantial performance.  If  they  were  entitled  to 
that  price  under  tbe  contmct  the  statute  gave 
them  the  right  to  Inttreat  from  the  time  the 
money  became  due  by  the  terms  of  the  written 
agreemebt  The  third  instruction  in  no  proper 
sense  waived  that  right  It  seems  clear  that 
the  Jury  did  allow  Interest  because  in  no  other, 
way,  consistent  with  the  evidence,  could  the 
amount  of  the  verdict  have  been  reached. 
This  coimael  for  appellant  concede,  but  they  at- 
tempt to  account  for  the  reduction  of  plaintiffs' 
claim  upon  the  supposition  that  but  6  per  cent. 
Interest  was  allowed,  and  that  only  from  the 
commencement  of  the  suit  to  the  date  of  the 
verdict.  The  exact  amount  of  the  verdict  can- 
not be  reached  even  In  that  way,  but  no  evi- 
dence was  offered  by  either  party  upon  which 
Interest  could  have  been  so  competent  neither 
did  the  law  authwlze  it  On  the  whole  case, 
we  think  the  conclusion  Is  Irresistible  that  the 
verdict  of  the  Jury  was  reached  by  following 
tbe  directions  of  tbe  court  as  given  In  defend- 
ant's fourth  Instruction.  That  being  so,  an 
affirmance  of  the  Judgment  below  must  follow, 
notwithstanding  the  errors  In  other  inatmc- 
tions,  because  they  were  harmless. 

We  are  also  of  the  opinion  that  from  all  the 
evidence  in  this  record,  substantial  Justice  Is 
done  the  defendant  by  the  verdict  of  the  Jury 
and  Judgment  of  the  circuit  court  and  that  he 
could  not  reasonably  expect  a  more  tevorable 
result  if  allowed  another  trial.  The  Judgment 
of  tbe  appellate  court  will  be  affirmed.  Af- 
firmed. 


(168  111.  18g) 

HUMPHREYS  et  al.  v.  BOTH  et  al.i 
(Supreme  Court  of  Illinois.     Oct  14,  1895.) 
'    Appeal— Habhlbss  Ekrob. 
Where  a  decree  dismissing  a  bill,  and 
granting  relief  on  a  crois  bill,  is  appealed  from 
only  by  the  original  complainant,  who  is  not  af- 
fected by  the  cross  bill,  the  fact  that  the  evi- 
dence does  not  sustain  the  allegations  of  the 
cross  bill  is  not  cause  for  reversal. 

Error  to  circuit  court  Cluunpaign  county; 
Francis  M.  Wright  Judge. 

Bill  by  J.  F.  Humphreys  &  Co.  against  3. 
M.  Roth,  Ida  B.  Roth,  X  B.  Savage,  and 
Sarah  L.  Savage.  Defendants  obtained  a  de- 
cree.    Complainant  brings  error.     Affirmed. 

Plaintiff  In  error,  having  recovered  a  Judg- 
ment in  attachment  in  the  county  court  of 
Champaign  county,  against  3.  M.  Roth,  for 
$160  and  costs  of  suit,  levied  upon  and  caused 
to  be  sold  6  feet  off  of  the  east  side  of  lot  9, 
and  22  feet  off  the  west  side  of  lot  8,  block 
6,  in  the  town  of  EMsher,  in  Champaign  coun- 


1  Reported  by  IjOuIs  Boisot  Jr.,  Esq.,  of  tbe 
Chicago  bar. 
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ty,  Itoelf  becoming  the  parchaaer.  It 
quently  filed  this  bill,  alleging  that  one  3.  B. 
Savage  claimed  to  be  the  owner  of  said  prop- 
erty, and  that  the  legal  title  is  in  him,  but 
that  he  is  not  the  owner  thereof,  but  la  claim- 
ing the  same  for  the  benefit  of  J.  M.  Both,  to 
defeat  plaintiff.  The  bill  also  alleges  that 
Ida  B.  Roth,  wife  of  3.  M.  Roth,  claims  some 
interest  In  the  property.  The  prayer  ts  tor 
a  decree  finding  the  property  subject  to  plain- 
tiff's attachment,  etc  3.  B.  Sava«e  and  Sa- 
rah L.,  his  wife,  and  X  M.  Roth  and  Ida  B. 
Both,  were  made  defendants.  They  filed  a 
Joint  answer,  denying  all  fraud,  and  admit- 
ting that  the  legal  title  to  the  premises  de- 
scribed in  the  bill  was  In  J.  B.  Savage,  bat 
denying  that  J.  M.  Roth  had  any  interest 
therein  except  a  verbal  agreement  by  Savage 
to  convey  the  same  to  him  upon  the  payment 
of  fSOO.  To  this  answer  a  general  replication 
was  filed,  and  afterwards,  at  the  March  term, 
1894,  Ida  B.  Both  filed  her  cross  bill,  alleging 
that  she  purchased  said  property  of  one  A.  D. 
Bicketts  in  Jannaiy,  1892,  and  received  firom 
him  a  deed  therefor,  for  which  she  paid  the 
purchase  price  with  her  own  separate  funds; 
that  In  April,  1892,  to  aid  her  husband  in  the 
purchase  of  a  stock  of  goods  in  Fisher,  111., 
from  said  3.  B.  Savage,  she  conveyed  the 
premises  to  Savage,  but  that,  both  the  deed 
from  Bicketts  to  her  and  from  her  to  Savage 
being  unrecorded,  they  were  by  agreement  de- 
stroyed, and  Bicketts  deeded  directly  to  Sav- 
age; that  afterwards,  on  July  16,  1882,  her 
husband  resold  th^  stock  of  goods  to  Savage, 
and  that  it  was  then  agreed  by  Savage,  her- 
self, and  J.  M.  Both  that  said  premises  should 
be  reconveyed  by  said  Savage  to  her,  which 
Savage  has  frequently  since  been  requested 
to  do,  but  has  as  often  failed  to  convey  the 
same  back  to  her;  that  J.  M.  Both  paid  noth- 
ing towards  the  purchase  of  the  premises,  and 
has  not  now  and  never  had  any  Interest  in  the 
same,  except  as  bar  husband.  Ciomplainant 
in  the  original  bill.  Savage  and  wife,  and  J. 
M.  Roth  were  made  defendants  to  this  cross 
bill,  answers  under  oath  except  as  to  J.  M. 
Both  being  waived,  and  a  decree  prayed  dis- 
missing the  original  bill  at  the  cost  of  the 
complainant  therein,  and  ordering  J.  B.  Sav- 
age and  Sarah  L.  Savage  to  execute  a  good 
and  sufficient  deed  of  conveyance  of  the  prem- 
ises to  oratrix.  On  the  5th  of  March,  ISSi, 
3.  M.  Both  and  Ida  B.  Both,  having  obtained 
leave  to  withdraw  their  former  answer  to  the 
original  bill,  answered  over,  denying  that  J. 
B.  Savage  hcdds  the  legal  title  to  the  property 
described  for  3.  M.  Both,  or  that  the  latter  is 
the  owner  thereof  or  ever  had  any  interest 
therein  except  as  husband  of  Ida  B.  Roth, 
and  denying  all  collusion  and  fraud  on  the 
part  of  J.  M.  Both,  and  averring  that  the 
premises  are  the  separate  property  of  Ida  B. 
Both,  purchased  and  paid  for  with  her  own 
individual  money.  On  the  same  day,  J.  M. 
Roth  filed  a  sworn  answer  to  the  cross  bill, 
admitting  that  its  allegations  were  true  in  sub- 
ctance  and  in  fact.    Answers  by  the  other  de- 


fendants being  filed,  the  cause  was  heard  in 
open  oonrt,  on  written  exhibits  and  oral  proot 
The  original  bill  was  dismissed  for  want  <^ 
equity,  and  a  decree  entered  granting  the  re- 
lief prayed  hi  the  cross  bill,  at  the  cost  of  the 
complainant  therein. 

Fifer  &  Barty  and  J.  O.  Connlngfaam,  for 
plaintiff  In  ernnr.  Thomas  J.  Smith,  for  de- 
fendants in  error. 

WILKIN,  a  J.  (after  stating  the  facts). 
Complainant  in  the  original  bill  alone  prose- 
cntes  this  writ  of  error.  The  only  ground  for 
reversal  urged  by  it  is  that  the  decree  of  the 
circuit  court  Is  unsupported  by  the  proofs, 
and  the  first  and  controlling  question  is,  was 
its  bill  properly  dismissed?  If  It  was,  even 
though  the  decree  on  the  cross  blU  is  errone- 
ous, no  injury  results  therefrom  to  plaintlir 
In  error,  and  It  caimot  complain.  While  there 
is  much  uncertainty  and  indefinlteness  In  the 
testimony,  it  Is  clear  that,  at  the  time  the 
property  was  pnrchased  by  plaintiff  In  error 
on  its  attachment,  the  legal  title  was  In  J.  B. 
Savage.  It  Is  so  alleged  In  the  bilL  Tbe 
fact  that  he  got  that  title  by  the  destruction 
of  an  unrecorded  deed  from  Ricketts  to  either 
X  M.  or  Ida  B.  Both  is.  as  between  these 
parties,  of  no  consequence;  nor  do  we  think 
it  makes  any  difference  in  the  decision  of  this 
case  to  which  of  the  Roths  the  destroyed  deed 
from  Ricketts  was  made.  It  is  not  denied 
that  Savage  got  the  property  in  part  payment 
for  a  stock  of  goods  purchased  by  X  M.  Roth 
prior  to  the  incurring  of  liis  indebtedness  to 
plaintiff  In  error.  It  cannot  therefore  be  said 
that  the  conveyance  to  Savage  was  for  the 
puriKNSe  of  defrauding  it;  nor  is  that  the  the- 
ory of  its  evidence..  The  testimony  on  its  be- 
half on  the  hearing  was  to  the  effect  that, 
by  the  contract  of  resale  between  Savage  and 
X  M.  Roth,  the  latter  was  to  have  this  prop- 
erty conveyed  to  him,  but  tliat  be  afterwards 
concluded  with  Savage  to  allow  the  title  to  re- 
main in  him  for  his  (Roth's)  benefit,  to  de- 
fraud plaintiff  in  error.  The  chancellor  who 
heard  the  cause  evidently  found  against  that 
contention.  The  witnesses  were  before  bhn. 
and  we  cannot  say  his  finding  is  so  clearly 
contrary  to  the  weight  of  the  evidence  as  to 
Justify  us  in  setting  it  aside.  While  the  tes- 
timony of  both  Mr.  and  Mrs.  Roth  as  to  the 
repurchase  of  the  property  by  the  latter  from 
Savage  Is  inconsistent  with  the  allegations  of 
her  cross  bill  and  his  sworn  answer  as  to  the 
truth  of  those  allegations,  still,  unless  they 
have  Imowingly  and  willfully  sworn  falsely. 
X  M.  Roth  never  owned  Uie  property  or  paid 
anything  for  it;  and  as  to  this  fact  they  are 
wholly  uncontradicted  by  any  competent  proof. 
If,  in  fact,  Mrs.  Roth  purchased  and  paid  for 
it  as  her  own  separate  property,  plaintiff  in 
error  could  not  lawfully  seize  it  for  her  hus- 
band's debts,  even  if  the  legal  title  had  once 
been  in  him,  unless  it  could  show  that  it  bad 
been  misled  thereby  to  its  injury;  and,  as  we 
have  seen,  there  Is  no  claim,  either  In  the  al- 
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legations  of  tta  MB  or  Its  proof,  tbat  It  gave 
J.  M.  Roth  credit  on  the  faith  of  his  being  the 
owner  of  this  property. 

It  would  seem  tbat  either  party  could  bavo 
made  the  proof  in  this  case  much  more  satis- 
factory  than  they  have  done;  but  we  are  not 
disposed  to  Interfere  with  the  conclusion  of 
the  court  below  to  the  effect  that  the  original 
bill  should  be  dismissed  for  want  of  equity. 
As  already  said,  the  allegations  of  the  cross 
bill  are  not  in  harmony  with  the  testimony  pf 
eUher  the  complainant  therein  or  her  husband. 
It  is  a  familiar  rule  that,  to  entitle  a  com- 
plainant in  equity  to  relief,  the  allegations  and 
proofs  must  corresimnd.  The  decree  here  un- 
deniably yiolates  that  rule.  But  it  Is  also 
tme  that  only  i)artle8  injured  by  an  error  can 
hare  a  reversal  of  a  Judgment  or  decree  on 
tbat  ground.  No  one  affected  by  the  decree 
on  the  cross  bill  Is  complaining  ten,  and 
therefore  no  grounds  for  its  rereraal  are  shown. 
It  will  accordingly  be  affirmed.     AfOrmed. 


(167  ni.  tXB) 

GARDEN  CITY  SAND  CO.  ▼.  MILLER 
et  al.i 

(Supreme  Court  of  UUnois.     April  1.  1885.)* 

ETIDBKOS  —  FOKSION  JdDOMSNT  —  RiOUTBB  OF 

Dbbds — Deed — ^feoiiio  Pbbfobuakob 
—  Vbnbor  and  Vendee. 

1.  Rev.  St  1898,  c.  51,  (  IS,  which  declares 
that  "records  of  courts  may  De  proTed  by  a  copy 
thereof  certified  under  the  hand  of  the  derk  of 
the  court  hi^Ting  custody  thereof,"  applies  to 
foreign  judgments  and  abrogates  the  necessity 
of  a  certificate  of  the  presiding  Judge  ib&t  the 
attestation  is  in  due  form. 

2.  Under  How.  Ann.  St  Mich,  g  610,  which 
declares  that  in  case  of  the  absence  of  a  register 
of  deeds  his  deputy  shall  perform  the  duties  of 
register,  a  copy  of  the  records  certified  to  by 
such  deputy  in  his  own  name  as  deputy  register 
is  admissible  in  evidence,  the  presumption  bting 
that  the  deputy  only  acted  when  he  had  legal 
authority  to  do  so. 

3.  A  deed  which  describes  land  by  section, 
township,  and  range,  without  mentioning  any 
meridian,  county,  or  state,  but  which  describes 
the  grantor  as  being  of  a  connty  and  state 
wherein  he  owned  land  answering  to  the  de- 
scription in  tile  deed,  and  under  which  the  gran- 
tee nas  talcen  possession  of  said  land,  is  suffi- 
cient to  pass  title  thereto. 

4.  A  contract  for  the  sale  of  land  in  anoth- 
er state  made  in  that  state  should  be  construed 
with  reference  to  the  laws  of  such  state. 

5.  A  contract  made  in  Micliigan  for  the  sale 
of  land  in  that  state  contained  no  proTision  as 
to  the  condition  of  the  title  or  as  to  the  nature 
of  the  deed  to  be  given.  There  was  a  possi- 
bility that  the  vendor's  title  might  be  subject 
to  the  liens  of  creditors  of  the  vendor's  ances- 
tor, who  had  died  intestate  and  whose  estate 
had  not  been  settled,  but  there  was  no  proof 
tbat  there  were  any  such  creditors.  Held  that, 
since  the  Michigan  law  puts  the  burden  of  prov- 
ing defects  on  the  vendee  in  such  a  contract, 
the  title  was  sufficient  to  Justify  a  decree  of 
specific  performance. 

Appeal  from  circuit  court.  Cook  cotinty;  L, 
0.  Ciolllns,  Judge. 


1  Reported  by  Louis  Boisot,  Jr.,  Bsq.,  of  the 
Chicago  bar. 
*  Rehearing  denied  October  16, 1885. 
y.4lN.]c.no.20 — 18 


Bin  by  Anna  U.  Miller,  Bra  M.  McEinnon. 
and  R.  I.  Wendell  against  the  Garden  City 
Sand  Company.  Complainants  obtained  a  de- 
cree.   Defendant  appeals.    Affirmed. 

Appellees,  as  vendors,  filed  tbelr  blU  for  spe- 
cific performance  against  appellant,  as  assignee 
of  one  Harpold,  vendee  of  certain  lands  in 
Manltou  county,  state  of  Michigan.  The  evi- 
dence shows  that  Eva  M.  McKlnnon  and  Ro- 
malne  I.  Wendell  are  minor  heh-s  of  Jacob  A. 
T.  Wendell,  deceased,  and  tbat  Anna  M.  Mil- 
ler was  his  widow,  he  dying  in  Michigan,  In- 
testate. The  evidence  aliao  shows  that  in  Au- 
gust, 1889,  the  said  Anna  M.  Miller  (then  Wen- 
dell), as  guardian  of  the  said  Eva  M.  McKln- 
non and  Romalne  I.  Wendell,  made  a  contmct 
In  writing  with  one  E.  0.  Harpold  for  tbe  sale 
of  the  said  real  estate  for  the  sum  of  $1,000, 
of  which  $100  was  paid  at  the  execution  of  tbe 
contract,  tbe  remainder  to  be  paid  in  install- 
ments thereafter,  the  deed  to  be  delivered  at 
the  last  payment;  that  Harpold  subsequently 
aasdgned  the  contract  to  the  said  Garden  City 
Sand  Company,  the  latter  notifying  the  said 
Anna  M.  Miller  of  such  assignment,  and  re- 
questing tbat  the  deed  be  made  to  the  com- 
pany; and  that  said  Anna  M.  Miller  agreed 
to  so  make  the  deed.  On  the  bearing  there 
was  offered  In  evidence  a  transcript  of  certain 
proceedings  in  chancery  in  the  circuit  court  of 
Hacidnac  connty,  Mich.  In  such  transcript  it 
appears  tbat  Anna  M.  Miller,  as  guardian  of 
tbe  said  minors,  by  a  petition  filed  in  said 
court  October  8^  1889,  asked  leave  to  sell  tbe 
premises  above  mentioned;  that  by  an  order 
of  said  court  filed  October  18,  1888,  she  was 
granted  such  anthority,  and  was  directed  to 
report  to  tbe  court  any  agreement  which  she 
might  make  for  such  sale,  for  approval  and 
confirmatlan  by  tbe  court;  tliat  on  November 
18,  1889,  she  filed  a  report  stating  tiiat  she 
had  made  a  contract  with  said  company  for 
the  sale  of  eaid  premises;  and  an  order  of 
said  court  was  entered  November  18, 1889,  ap- 
proving tbe  report,  ratifying  tbe  contract,  and 
directing  tbe  guardian  to  make  and  deliver  a 
deed.  Mn.  Miller  made  tbe  contract  with 
Harpold  and  ratifled  tbe  assignment  to  appel- 
.lant  before  applying  to  tbe  court  for  authority 
so  to  do.  Correspondence  passed  between  tbe 
appellant  and  Anna  M.  Miller  for  some  time, 
when,  on  November  2d,  appellant  notified  her 
tbat  it  would  forfeit  tbe  money  paid  and  re- 
linquish its  claim.  The  land  was  conveyed 
from  tbe  United  States  to  Joseph  V.  Brown, 
and  by  him  to  George  Wendell  and  Jacob  A. 
T.  Wendell.  Tbls  deed  describes  the  section, 
township,  and  range,  but  gives  no  meridian, 
cotmty,  or  state  in  which  the  lands  are  located. 
George  Wendell  by  will  devised  all  bis  real 
and  personal  property  to  Jacob  A.  T.  Wendell. 
The  date  of  the  death  of  George  Wendell  is 
not  shown,  but  bis  will  was  admitted  to  pro- 
bate February  12,  1880,  and  Anna  M.  Wendell 
was  appointed  administratrix.  The  record 
does  not  show  that  estate  settled.  The  tran- 
script of  the  proceedings  in  chancery  in  the 
circuit  court  of  Mackinac  county,  relating  to 
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thd  matter  of  gnsi-dlanshlp. inferred  1»:  dbove, 
la  certified  by  only  the' clerk  of  that  boiltt,'tbe 
Jtidi^  not  IiaVing  added  hla  tertlflcate  thttt  tlie 
clerk's  attefstatlob  is  In  due  form.  A  decree 
was  entered  (or  complainants'  as  prayed. 

E.  O.  Crawford,  for  appellant  F.  W.  Beck- 
er, for  appellees. 

PBR  OUKIAM.  The  transcript  of  the  chan- 
cery court  of  Michigan  wliidi  authorized  the 
guardian  to  make  sale  and  approve  the  con- 
tract is  attested  by  the  certificate  of  the  clerk 
under  the  seal  of  the  court  The  attestation  is 
not  in  accordance  with  the  act  of  congress 
which  requires  the  presiding  Judge  to  certi^ 
the  attestation  of  the  clerk  as  in  due  form. 
The  admission  of  that  transcript  in  evidence  is 
assigned  as  error.  Prior  to  1872  there  was  no 
statute  in  this  state  providing  for  the  manner 
of  attestation  of  the  judgment  of  the  courts  of 
another  state  to  make  the  same  evidence  In 
the  courts  of  this  state.  In  the  absence  of 
such  legislation,  this  court  held  In  numerous 
cases  that  where  a  Judgment  of  a  foreign  state 
^^-ns  sought  to  be  Introduced  In  evidence  In  the 
courts  of  this  state  it  was  necessary  that  it 
should  be  attested  by  the  derk,  under  the  seal 
of  the  court,  together  with  a  certificate  of  the 
presiding  Judge  tliat  the  attestation  was  In  due 
form.  Among  the  cases  declaring  such  rule 
we  refer  to  Brackett  v.  People,  64  m.  170.  By 
section  13,  c.  61,  Rev.  St,  oiacted  In  1872,  It 
was  declared  by  the  legislature  of  this  state 
that  "the  papers,  entries,  and  records  of  courts 
may  be  proved  by  a  copy  thereof  certified  un- 
der the  band  of  the  clerk  of  the  court  having 
the  custody  thereof  and  the  seal  of  the  court, 
or  by  the  Judge  of  the  court  if  there  be  no 
clerk."  Since  that  legislation  the  question  of 
the  admissibility  In  evidence  of  the  transcripts 
of  records  of  thecourtsof  otherstates  has  been 
frequently  before  this  court.  In  no  case  Aris- 
ing since  the  legislation  of  1872  has  the  ques- 
tion been  presented  as  to  the  sufficiency  of  the 
attestation  under  section  13  of  the  cliapter  en- 
titled "Evidence  and  Depositions,"  but  the 
question  has  ari^n  as  to  whether  the  attesta- 
tion was  in  accordance  with  the  act  of  con- 
gress. Of  those  cases  we  refer  to  McMillan  v. 
Lovejoy,  115  HI.  4»8,  4  N.  H.  772;  Homer  v. 
Spelman,  78  111.  206.  Before  the  enactment  of 
1872  the  records  of  Judgments  of  courts  of  this 
state,  when  offered  in  evidence  in  other  courts 
of  this  state,  were  attested  as  at  common  law. 
There  was  no  statutory  provision  on  the  sub- 
ject At  common  law,  the  manner  of  authenti- 
cation was  by  certificate  of  the  officer  having 
custody  of  the  record,  or  by  exemplification,— 
that  is,  affixing  the  great  seal  of  state.  It  has 
been  universally  heid  a  sufficient  authentica- 
tion of  a  record  of  a  Judgment  of  a  court  of  a 
state,  when  offered  in  evidence  In  another 
court  of  the  same  state,  that  it  be  certified 
by  the  clerk  under  the  seal  of  the  court  This 
was  evidence  at  common  law,  and  was  the 
rule  in  this  state  when  the  act  of  1872  was 
adopted.  So  far  as  the  admissibility  of  evi- 
dence was  concerned,  section  13  of  diapter  61 


made^no  new. 'role;  witb  relSiiSeBeeto  dMaesUF 
Judgments.  That  section  changed  no  rule  of 
law,  by  adding  to  or  limiting  tba  admissibiU^ 
of  nrtdenoe  of  domestic  Judgments  within. the 
courts  of  this  state,  from  what  the  rule  was  at 
common  law.  The  Intention  of  the  legislature 
could  not  have  been  to  declare  as  a  rule  of  evi- 
dence that  wlilcb  had  immemorlally  existed. 
By  the  enactment  of  section  13  of  chapter  51 
there  is  no  limitation  as  to  the  cla£B  of  Judg- 
ments to  be  so  authenticated,  and  the  language 
used  includeB  both  domestic  and  foreign  Judg- 
ments. The  act  of  congress  as  to  manner  of 
authentication  of  Judgments  of  sister  states 
does  .not  abrogate  conunon-law  proof,  and  is 
not  exclusive.  The  states  may  pass  laws  as 
to  what  shall  be  evidence  of  foreign  records 
within  their  courts,  not  inconsistent  with  the 
act  of  congress,  yet  waiving  some  of  the  re- 
quirements of  that  act  Ordway  v.  Ck>nroe,  4 
Wis.  45;  Goodwyn  v.  Goodwyn,  25  Ga.  203; 
Karr  v.  Jackson,  28  Mo.  316;  Dean  v.  Chapin, 
22  Mich.  275;  Kx  parte  Povall,  3  Leigh,  816; 
Kingman  v.  Cowles,  103  Mass.  283.  The  rec- 
ord of  the  chancery  court  of  Michigan,  though 
not  certified  in  accordance  with  the  act  of  con- 
gress, was  authenticated  in  consonance  with 
section  13  of  cliapter  51,  Rev.  St,  and  was  ad- 
missible In  evidence. 

It  appears  from  the  evidence  In  this  record 
that  the  lands  the  contract  involved  in  this  lit- 
igation bad  reference  to  were  entered  by  the 
patentee,  Joseph  V.  Brown,  and  in  the  patent 
the  lands  are  described  as  fractional  section 
17,  township  39  N.,  of  range  11  W.,  in  the  dis- 
trict of  lands  subject  to  sale  at  Sault  St. 
Marie,  Mich.,  containing  80  acres  and  "Vio* 
of  an  awe,  and  the  patentee  is  described  as  of 
Chippewa  county,  Mich.  Tlie  evidence  then 
shows  a  deed  from  Joseph  V.  Brown,  of  Sault 
St  Marie,  Chippewa  county,  Mich.,  to  George 
Wendell  and  Theodore  Wendell,  of  Mackinac 
county,  In  the  state  of  Michigan,  conveylne. 
among  other  lands,  fractional  section  No. 
17,  township  39  N.,  range  11  W.,  containing 
SOso/ioo  acres.  That  deed  was  acknowledged 
before  a  justice  of  the  peace  of  Cliippewa 
county,  Mich.  The  testimony  of  the  guard- 
ian shows  that  the  Theodore  Wendell  men- 
tioned In,  that  deed  Is  Jacob  A.  T.  Wendell, 
Who  was  sometimes  called  Theodore,  and  the 
guardian  further  testifies  that  Jacob  A.  T. 
controlled  the  land  described  in  her  guardian's 
deed,  in  his  lifetime,  and  that  she  had  con- 
trolled them  since  his  death.  A  copy  from 
the  records  of  that  deed  is  introduced  In  evi- 
dence, certified  to  by  a  deputy  register  of 
deeds.  Hiat  deed  is  objected  to  because  It 
does  not  describe  the  meridian,  or  any  coun- 
ty or  state.  The  further  objection  Is  made 
that  it  is  not  certified  to  by  the  register  of 
deeds,  but  by  a  deputy,  wtio  signs  her  own 
name  as  deputy. 

The  general  rule  is  ttiat  the  certificate  of 
an  officer,  when  made  by  a  deputy,  must  be 
In  the  .name,  of  the  officer.  By  section  609  of 
Howell's  Annotated  Statutes  of  Michigan, 
which  w«B  In  evidence,  a  register  of  deeda  is 
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antbotlzed  to  appoint  a  deputy.  Section  610 
t>f  the  same  statute  Is:  "In  case  of  a  vacancy 
In  tbe  office  of  the  register  of  deeds,  or  his 
absence  or  Inability  to  perform  the  duties  of 
his  office  said  deputy  shall  perform  the  dntles 
of  register  during  the  continuance  of  soch 
vacancy  or  disability."  Under  that  statute, 
In  the  case  of  vacancy  or  absence  or  Inability 
of  the  register,  the  deputy  may  act  The 
depv^,  though  a  deputy  merely,  Is  made  the 
officer,  and  a  certificate  made  by  such  deputy,  . 
and  signed  as  deputy,  will  be  presumed  to 
have  been  made  by  reason  of  a  vacancy,  or 
because  of  absence  or  inability  of  the  officer. 
The  deputy'  certifies  she  is  the  keeper  of  tlie 
records.    The  authentication  Is  sufficient. 

WhUe  the  deed  does  not  mention  a.  meridian 
or  a  coxmty  or  state  In  which  the  land  Islooat- . 
ed,  yet  It  does  appear  that  the  patentee  and 
grantor  In  that  deed  was  a  resident  of  Chip- 
pewa county,  Mich.,  and  the  deed  was  ac- 
knowledged In  that  county.  The  evidence  in 
the  record  shows  that  the  ancestor  of  these 
minors  was  In  control  of  the  lands  prior  to  his 
death,  and  the  guardian  had  been  in  control 
since,  Tliese  facts,  all  considered, 'are  suffi- 
cient tu  apply  the  deed  of  Brown  to  the  Wen- 
dells (and  under  which  possession  was  taked) 
to  the  land  described  in  the  patent  and  In  the 
guardian's  deed  tendered  an>ellant  Any  fact 
or  circumstance  by  Which  the  mind  la  con- 
vinced as  to  what  tract  was  intended  to  be 
conveyed  will  be  resorted  to,  instead  of  treat- 
ing the  description  as  a  patoit  ambiguity. 
Pnrsley  v.  Hayes,  22  Iowa,  11;  MecUem  V.  • 
Blake,  19  Wis.  3d7;  Russell  y.  Sweesey,  22 
Hlch.  235;  Bluings  v.  Coal  Co.,  67  HI.  48»; 
Atwater  v.  Schenck,  0  Wis.  160;  Clark  v. 
Powers,  45  111.  283.  It  was  not  error  to  ad- 
mit hi  evidence  the  deed  from  Brown  to 
George  W.  Wendell  and  Theodore  Wendell  as 
prima  facie  conveying  the  lands  in  ccmtro- 
versy. 

A  comrt  of  equity  will  not  always'  confirm 
the  spedflc  i)erformance  of  a  contract;  and  If 
there  is  anything  that  makes  it  unconscion- 
able for  equity  to  lend  Its  aid,  specific  per- 
formance Will  not  be  decreed.  Dintleman  v. 
Gilbert,  140  IlL  587,  30  N.  B.  766.  Spedflc 
performance  is  not  a  matter  of  rigjit;  but  of 
sotmd  legal  discretion.  Shaw  v.  Schoonover, 
130  lU.  448,  22  N.  £.  589.  Where  there  Is  any 
doubt  about  the  validity  of  the  title,  or  its 
being  tree  from  liens  or  Incumbrances,  the 
court  will  not  decree  a  8X)eclflc  performance. 
The  title  must  not  be  doubtful,  its  validity 
resting  upon  some  fact  not  before  the  court. 
Close  V.  Stuyvesant,  182  lU.  607,  24  N.  E. 
868.  Neither  will  a  decree  be  entered  to 
compel  performance  by  the  vendee  when  the 
title  is  subject  to  the  eserdse  of  a  power  In 
another  that  may  defeat  the  title  sought  to 
be  thi-ust  upon  the  purchaser.  The  evidence 
shows  that  George  Wendell,  the  brother  of 
Jacob  A.  T.  Wendell,  died  testate;  and  by 
his  will  in  evidence  all  his  real  and  personal 
property  was  devised  to  Jacob  A.  T.  Wendell. 
The  date  of  the  death  of  George  ia  not  shown 


by  the  evidence,  further  tbian  that  he  died 
before  Jacob  A.  T.  Wendell,  and  letters  of  ad- 
ministration of  the  estate  of  George  were  Is- 
sued to  Annie  Marie  Wendell  on  Febnmry 
12,  1880,  and  in  the  letters  of  administration 
it  Is  recited  that  Annie  Marie  Wendell,  is 
tJie  administratrix  of  Jacob  A.  T.  W«idell. 
The  death  of  Jacob  A.  T.  Wendell  Is  proven, 
but  the  date  not  proven  further  than  by  the 
recital  abova  There  is  no  evidence  In  the 
necord  showing  that  either  the  estate  of 
Oeorgre  Wenddl  or  the  estate  of  Jacob  A.  T. 
Wendell  is  settled.  In  Bums  v.  Berry,  42 
Mich.  170,  3  N.  W.  924,  it  is  held:  "The  real  es- 
tate of  the  deceased  descends  to  his  heirs  sub- 
ject to  the  payment  of  his  debts;  and  con- 
v^ances  mide  by  them  before  the  estate  is 
administered  upon,  and  the  claims  paid  or 
barred  I]^  the  statute' of  limitations,  are  in 
like  manner  subject  to  the  debts  of  the  de- 
ceased; and,  as  ag^nst  the  debts  proved 
against  the  estate,  our  registry  laws  afford  nn 
protection.  Subsequent  purchasers  take  sub- 
ject to  the  right  of  the  admlnistttitor  to  have 
the  same  sold  for  the  payment  of  the  debts 
and  the  expenses  of  administration." 

It  iS'indsted  that  the  vendee  cannot  be  com- 
pelled to  specifically  x)erform  the  contract  and 
take  the  land,  until  It  Is  made  to  appear  af- 
firmatively that  either  there  are  no  debts 
agabast  the  estate  or  that  there  Is  sufficient 
personal  property  to  pay  whatever  debts  may 
exist  There  is  nothing  In  the  record  to  saow 
that  either  estate  was  Indebted,  but  the  evi- 
dence rather  tends  to  raise  the  presumption 
that  there  were  no  debts  for  the  payment  of 
which  the  land  was  liable  to  be  charged.  Mrs. 
Wendell  was  permitted  to  testify,  without  ob- 
jection, that  she  Iiad  managed  the  land  since 
the  death  of  her  husband,'  and  that  there 
were  no  liens  or  incumbrances  upon  it  It 
also  appeared  that  the  circuit  court  of  Mack- 
inac cotmty,  on  her  petition  as  guardian  of  the 
minor  heirs,  authoi-lzed  her  as  such  guardian 
to  make  the  sale  of  the  undivided  interests 
of  such  minors  in  the  land.  'While  a  purchaser 
cannot  be  compelled  to  take  a  doubtful  title, 
he  will  not  be  permitted  to  object  to  a  title 
on  account  of  a  bare  possibility  that  it  'will 
prove  defective.  1  Sugd.  Vend.  391;  22  Am. 
St  Eng.  Bnc.  Law,  957;  Society  v.  Brown, 
147  Mass.  296,  17  N.  E.  549;  Cambrelleng  v. 
Purton,  125  N.  Y.  610,  26  N.  B.  907;  Spring 
V.  Sandford,  7  Paige,  553;  Schermerhom  v. 
NlWo,  2  Bosw.  161;  Hayes  v.  Cemetery,  108 
Mass.  400;  Moser  v.  Cochrane,  107  N.  T.  41. 
13  N.  E.  442.  But  the  contract  in  question  is 
silent  as  to  the  condition  of  the  title  and  as  to 
the  nature  of  the  deed  of  conveyance  by  which 
it  was  to  be  transferred  to  the  vendor.  It  was 
made  In  Michigan,  and  related  toltllchignn  land, 
and  should  be  construed  with  reference  to  the 
law  of  that  state,  which  has  been  held  to  be 
that  in  such  a  case  the  vendee  will  be  presum- 
ed to  have  satisfied  himself  concerning  the  ti- 
tle. It  was  said  by  Judge  Cooley  In  Baxter  v. 
Aubrey,  41  Mich.  13,  1  N.  W.  897,  that  "If 
the  vendee  accepts  a  contract  in  which  the 
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ownersblp  of  tbe  vendor  is  assnmed,  and 
agrees  to  pay  for  the  land,  without  requiring 
the  vendor  to  inx)duce  evidence  of  his  title, 
the  burden  will  be  upon  him  to  show  defects. 
The  presumption  will  be,  in  the  absenoe  of 
any  showing,  that  he  satisfied  himself  respect- 
ing the  title  when  he  made  the  bargain."  See, 
also.  Alien  v.  Atkinson,  21  Mich.  352;  DaUy 
V.  Litchfield,  10  Mich,  2»;  Dwlght  v.  Cutier, 
3  Mich.  506;  Brown  v.  B^ows,  4  Pick.  17a 
We  find  no  sufficient  evidence  in  tbe  record 
to  Justify  tbe  vendee  in  his  refusal  to  perform 
the  contract  The  Judgment  of  the  circuit 
court  will  therefore  be  afllrmed.  Judgment 
afflrmed* 


(157  III.  33) 

GOELZ  et  al.  v.  GOBLZ.i 
(Supreme  Court  of  lUinoU.     April  1,  18%.)  * 

WlTMBBS— HOSBANU  AKU  WiFB— ReSULTIHO  TbDST 

— EquiTT— Appeau 

1.  Rev.  St.  1893.  c.  61,  8  2,  which  forbids 
a  litigant  to  testify  In  his  own  behalf  when  the 
adverse  party  sues  or  defends  as  the  executor, 
administrate^,  heir,  legatee,  or  devisee  of  any 
deceased  person,  does  not  apply  to  a  case  where 
the  adverse  party,  although  claiming  title  to  the 
land  in  controversy  through  his  deceased  an- 
cestor, derives  his  title  through  a  deed  from 
such  ancestor. 

2.  In  chancery,  objections  to  the  legal  com- 
petency of  evidence  admitted  at  the  hearing 
may  be  made  for  the  first  time  on  appeal,  since 
it  is  assumed  that  only  competent  evidence  was 
considered  by  the  chancellor. 

3.  Under  Rev.  St  1893,  c.  61,  S  R,  which 
states  when  husband  and  wife  may  testify  for 
or  against  each  other,  but  provides  that  "noth- 
ing in  this  section  contained  shall  be  construed 
to  authorize  or  permit  any  such  husband  or 
wife  to  testify  to  any  admissions  or  conversa- 
tions of  the  other  except  in  suits  between  snch 
husband  and  wife,"  a  man  cannot  in  a  suit 
against  third  persons,  testify  as  to  admissions 
made  to  him  during  marriage  by  his  deceased 
wife. 

4.  Land  bought  by  a  son  was  paid  for  wiUi 
money  furnished  partly  by  his  mother  and  part- 
ly by  his  father,  title  being  taken  in  her  name. 
The  father  Imew  that  the  title  was  vested  in 
her,  and  made  no  objection  for  several  years, 
and  until  he  learned  that  she  was  about  to 
dispose  of  the  property.  Held,  that  there  was 
no  resulting  trust  in  his  favor,  the  presump- 
tion being  that  he  intended  the  transaction  to 
be  a  settlement  on  her. 

Appeal  from  superior  court.  Cook  county; 
Phillip  Stein,  Judge. 

Bill  by  William  Goelz  against  William 
Goelz,  Jr.,  and  Josephine  Goelz.  Ck)mplain- 
ant  obtained  a  decree.  Defendants  api)eaL 
Reversed. 

Thompson  &  McCaslln,  for  appellants. 
Johnson,  Herring  &  Brooke,  for  appellee. 

BAKBR,  J.  In  1880,  William  Goelz,  the 
appellee,  was  residing  with  his  wife,  Jose- 
phine Goelz,  at  Bowmanvllle,  in  Cook  coun- 
ty, in.  He  was  a  German  by  birth,  and  a 
physician  by  profession,  and  had  accumu- 

1  Reported  by  Louis  Boisot  Jr.,  Esq.,  of  the 
Chicago  bar. 
•  Rehearing  denied  October  16,  1896. 


lated  some  property.  He  was  at  that  time 
61  years  of  age,  and  bis  wife  was  several 
years  older.  They  had  three  living  chil- 
dren,—William  Goelz,  Jr.,  abont  33  years 
old;  Carl  Augnist  Goelz,  a  few  years  young- 
er; and  a  daughter,  Dorothea  F.  Goelz, 
since  Intermarried  with  one  August  Gross- 
man. William  Goelz,  Jr.,  and  Cari  August 
Goelz  were  married  men,  Louisa  Goelz  being 
the  wife  of  tbe  former  and  Anna  Goelz  the 
wife  of  the  latter.  William  Goelz,  Jr.,  had 
no  property  or  money,  and  was  working  for 
a  very  small  compensation  and  on  commis- 
sions in  The  real-estate  ofllce  of  B.  F.  &  M. 
Weber,  in  Chicago.  The  premises  in  con- 
troversy In  this  suit  are  10  acres  of  land  in 
the  town  of  Lake  View,  in  Cook  county.  On 
the  12th  day  of  February,  1880,  said  10  acres 
were  sold  at  public  venue,  at  tbe  south 
main-entrance  door  of  the  criminal  court 
building  in  Chicago,  by  one  Edward  Knaner, 
trustee,  under  a  trust  deed  executed  by  John 
Krummenacher  and  wife  to  secure  the  pay- 
ment of  a  note  for  $2,000  and  interest  Wil- 
liam Goelz,  Jr.,  had  learned  of  the  proposed 
sale  some  days  prior  to  the  date  it  was  ad- 
vertised to  take  place,  and  that  the  proper- 
ty could  probably  be  bought  for  the  amount 
of  the  debt  Interest,  and  expenses  of  sale, 
and  Informed  both  bis  father  and  his  mother 
In  regard  thereto.  He  attended  the  sale, 
taking  with  him  a  certified  check  for  (300, 
dated  said  12th  day  of  February,  1880,  sign- 
ed by  Bernard  F.  Weber,  and  payable  to 
"Edward  Knauer  (trustee)  or  order."  He 
bid  In  the  property  for  |2,400  in  the  name 
of  his  mother,  Josepbine  Goelz,  and  deliver- 
ed to  Knauer,  the  trustee,  the  check  for  $300, 
In  part  payment  of  the  purchase  money. 
The  trustee  thereupon  made  to  Josepbine 
Goelz  a  trustee's  deed  for  the  land.  The 
deed  bears  date  February  12,  1880;  was  ac- 
knowledged April  28,  1880;  and  was  filed 
for  recwd  on  July  19,  1880.  The  residue 
of  .the  purchase  money  was  paid  to  the  trus- 
tee by  William  Goelz,  Jr.,  in  March  and 
April,  1880;  he  having  obtained  most  of  the 
money  necessary  for  so  doing  by  getting 
Bernard  F.  Weber  to  cash  certain  notes  se- 
cured' by  mortgages,  and  known  as  the 
"D^nzer  note,"  for  |1,090;  the  "Zender 
note,"  for  $600;  and  the  "Bell  note,"  for 
$200.  It  seems  that  William  Goelz,  the  fii- 
ther,  was  tbe  owner  of  each  and  all  of  said 
last-mentioned  notes.  It  also  satisfactorily 
appears  that  prior  to  the  trustee's  sale,  Wil- 
liam Goelz,  Jr.,  had  arranged  with  Weber  to 
cash  the  notes  In  the  event  be  bought  the 
property.  About  the  time  of  tbe  above 
transaction,  <Mr  shortly  thereafter,  Josephine 
Goelz  met  with  an  accident  by  which  a  leg 
was  broken.  She  afterwards  suffered  great- 
ly from  rheumatism,  and  her  lower  limbs 
were  paralyzed,  and  the  latter  five  years  of 
her  life  she  was  a  confirmed  Invalid.  She 
and  her  husband  gradually  became  estran- 
ged from  each  other,  until,  finally,  they  were 
not  efven  on  speaking  terms.    In  ISSA  ap- 
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pellee  was  told  that  his  wlte  had  executed 
a  will  Is  which  ahe  had  devised  the  land  In 
question.  Thereupon,  on  the  12th  day  of 
September,  1884,  he  exhibited  the  original 
bill  filed  her^n,  making  his  wife  and  his 
son,  William  Goelz,  Jr.,  parties  defendant 
thereto.  Josephine  Goelz  had  not  In  fact 
made  a  will,  but  on  the  26th  day  of  July, 
1SS4,  she  bad  executed  and  acliuowledsed 
a  deed  by  which  she  conveyed  the  south  half 
of  the  land  to  William  Goelz,  Jr.,  and  had 
also  executed  and  aclmowledged  a  certain 
other  deed,  by  which  she  conveyed  the 
north  half  of  the  premises  to  Carl  August 
Goelz.  Both  of  said  deeds  were  delivered 
and  filed  for  record  on  said  26tb  day  <^ 
July,  1884;  and  each  deed  states  on  Its 
face  that  It  was  made  for  the  consideration 
of  one  dollar,  and  for  other  good  and  valua- 
ble considerations.  The  substance  of  the 
original  bill  was  that  complainant  gave  to 
William  Goelz,  Jr.,  $2,400,  and  directed  him 
to  purchase  the  land  in  the  name  of  the  com- 
plainant; that  said  agent  fraudulently  took' 
the  deed  in  the  name  of  Josephine  Goelz; 
and  that  complainant,  as  soon  as  he  heard 
that  the  deed  was  In  the  name  of  Josephine, 
requested  her  to  convey  to.  him,  which  she 
refused  to  do.  The  prayer  was  that  a  trust 
be  declared  for  the  use  of  the  complainant, 
and  that  Josephine  be  decreed  to  convey  to 
him.  Josephine  Goelz  and  William  Goelz, 
Jr.,  each  filed  answers,  and  denied  the  al- 
legations of  the  bilL  On  October  23,  1885, 
WlUlam  Goelz,  Jr.,  made  a  quitclaim  deed 
for  the  south  half  of  the  land  to  John  Jacobs, 
a  brother-in-law;  and  on  December  28,  1885, 
John  Jacobs  and  his  wife  made  a  quitclaim- 
deed  for  the  same  property  to  Louisa  Goelz, 
wife  of  William  Goelz,  Jr.  Each  of  said 
deeds  stated  a  nominal  consideration  of  one 
dollar.  Josephine  G^lz  died,  intestate,  on 
or  about  the  18th  day  of  AprU,  1886.  On 
June  20, 1887,  the  complainant  filed  a  supple- 
mental bill.  Said  bill  made  reference  to  the 
prior  bill  and  answers,  and  replications  to 
the  latter;  stated  the  executions  of  the  two 
deeds  of  July  26,  1884,  and  of  the  deeds  of 
October  23  and  December  28,  1886;  and 
alleged  the  death  of  Josephine  Goelz.  It 
charged  that  all  of  said  conveyances  were 
made  without  consideration,  and  in  fraud 
of  the  complainant's  rights.  It  made  Wil- 
liam Goelz,  Jr.,  Carl  August  Goelz,  Doro- 
thea F.  Grossman,  August  Grossman,  and 
John  Jacobs,  and  bis  wife,  defendants,  and 
prayed  for  relief  against  them.  Jacob  and 
his  wife  filed  disclaimers.  Dorothea  P. 
Grossman  and  her  husband  made  default 
Carl  August  Goelz,  William  Goelz,  Jr.,  and 
Louisa  Goelz  filed  answers  in  denial  of  the 
averments  and  charges  contained  in  the 
original  and  supplemental  bills.  Various 
amendments  were  afterwards  made  to  both 
the  supplemental  bill  and  the  answers,  but 
It  is  not  deemed  necessary  to  here  specify 
what  they  cover.  The  cause  was  referred 
to  the  master  in  chancery,  who  took,  the  dep- 


ositions and  proofs,  and  reported  them  to 
the  court,  with  his  conclusions.  The  decree 
of  the  superior  court  of  Cook  county,  enter- 
ed December  26,  1898,  granted  the  relief 
prayed  for  by  appellee  in  his  bill  of  com- 
plaint, and  decreed  that  the  title  to  the  ten 
acres  of  land  was  held  in  trust  by  Gari  Au- 
gust Goelz  and  Louisa  Goelz,  and  required 
them  to  convey  to  appellee,  as  being  the 
equitable  owner  of  the  land. 

Appellants  claim  that  all  of  the  testimony 
given  by  appellee  himself  as  a  witness  Is  in- 
competent, and  should  be  disregarded.  They 
base  tbeir  claim  on  section  2  of  the  chapter  on 
"Evidoice  and  Depositions,"  which  provides 
that  no  party  to  any  dvll  action,  suit,  or  pro- 
ceeding shall  be  allowed  to  testify  therein  in 
his  own  behalf  when  any  adverse  party  sues  or 
defends  as  the  executor,  administrator,  heir, 
legatee,  or  devisee  of  any  deceased  person. 
This  contention  Is  met  by  appellee  by  the 
counterclaim  that  objections  to  the  competen- 
cy of  a  witness  or  to  testimony  cannot  be 
made  for  the  first  time  In  this  court;  and  that 
no  objections  were  interposed  before  the  mas- 
ter as  to  the  competHicy  cf  Dr.  William  Goelz 
as  a  witness,  nor  as  to  the  competency  of  his 
testimony;  and  that  no  objections  or  exceptions 
to  his  testimony  were  filed  in  the  court  below. 
Neither  the  claim  of  appellee  ncH:  that  (tf- ap- 
pellants is  well  grounded.  It  Is  to  be  borne  In 
mind  that  the  questicn  here  does  not  go  to 
mere  matter  ctf  Informality  or  irregularity, 
which  might  De  cured  In  the  trial  court  The 
question  before  tia  concerns  the  legal  compe- 
tency of  certain  evidence;  and  the  question 
arises,  not  in  an  action  at  law,  but  in  a  suit 
la  equity.  In  Swift  v.  CasUe,  23  IIL  209,  this 
court  said:  "The  question  presented  upon  the 
trial  before  the  chancellor,  as  well  as  In  the 
appellate  court,  is,  upon  all  the  legitimate  evi- 
dence in  the  cause,  what  decree  should  be  ren- 
dered? The  chancellor  being  the  Judge  of  both 
the  law  and  evidence,  the  presumption  is  that, 
in  rendering  his  decree,  he  will  only  regard 
that  which  Is  legal  and  pertinent  *  *  *  It 
Is  the  correct  practice  for  the  Chancellor,  after 
the  evidence  Is  heard,  to  regard  no  portion  of 
It  which  is  immaterial  or  illegal,  and  to  de- 
cide the  case  alone  cm  the  legal  evidence  ad- 
duced. Such  is  believed  to  have  been  the  uni- 
form practice,  which  has  been  adopted  from 
considerations  of  convenience,  and  Is  in  no  way 
calculated  to  binder  or  delay  the  administration 
of  Justice,  and  no  reason  lias  been  suggested 
nor  is  any  perceived  why  it  should  be  chan- 
ged." In  Ttteleaven  v.  Dixon,  119  111.  548,  fl 
N.  E.  189,  it  was  said:  "In  chancery  cases 
the  whole  record,  including  all  the  evidence  of- 
fered, is  before  us,  and  we  are  required  to  as- 
sume that  all  the  Incompetent  evidence  was 
rejected,  and  all  the  competent  evidence  was 
admitted  and  considered  on  the  final  hearing. 
If  there  is  competent  evidence  in  the  record 
sufildent  to  sustain  the  decree.  It  must  be  af- 
firmed. If  not,  it  must  be  reversed,  and  this 
without  regard  to  whether  the  chancellor  may 
have  been  right  or  wrong  in  his  views  as  to ' 
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tbe  competency  of  tbe  erlclence  at  the  bearlog." 
And  to  tlie  same  effect  are  Stone  t.  Wood.  85 
m.  603;  Tunlaon  t.  Cbamblin,  88  IIL  878; 
Moore  T.  TIemey,  100  111.  207;  Hitter  v. 
Schenk,  101  111.  387;  Smltb  v.  Long,  106  lU. 
485;  Gordon  t.  Beynolds,  114  lU.  118,  28  N. 
E.  455;  and  numerous  other  cases. 

It  Is  plain,  bowerer,  that  appellants  ask  too 
much  when  they  Insist  upon  excluding  firom 
consideration  tbe  whole  of  the  testlmcmy  given 
by  appellee  In  bis  own  behalf.  Appellants  are 
not  defending  as  heirs,  legatees,  or  derlsees  Oft 
Josephine  Goelz,  deceased,  but  as  Immediate 
and  remote  grantees  of  said  deceased.  Conse- 
quently the  case  does  not  fall  within  section  2 
of  chapter  61  of  tbe  ReTlsed  Statutes.  Ap- 
pellee Is  a  competent  witness  In  tbe  case;  but, 
at  the  same  time,  much  of.  bis  testlnuHiy  la 
Incompetent,  and  must  be  disregarded. 

On  grounds  of  public  policy,  and  wholly  In- 
dependent of  any  question  of  interest  or  Identi- 
ty, neither  husband  nor  wife  could  at  common 
law  testify  to  communications  or  conversations 
occurring  between  them  during  coverture;  and 
this  Inability  to  testify  continued,  as  to  such 
communications  and  conversati<ms,  even  after 
the  marital  relation  was  severed,  either  by  di- 
vorce or  by  death.  1  Oreenl.  Ev.  IS  254,  334, 
and  following  sectl<xi8.  By  section  6  of  tbe 
act  of  1867  (Laws  1867,  p.  184),  which  was  re- 
enacted  In  1872  as  section  5  of  the  act  In  regard 
to  evidence  and  depositions  (Laws  1871-72,  p. 
405),  this  rule  was  relaxed,  but  only  In  respect 
to  certain  specified  cases.  In  1874  said  sec- 
tion 6  was  amended  by  tbe  addition  thereto  of 
a  proviso  to  tbe  eCTect  "that 'nothing  in  this 
sectlcm  contained  shall  be  construed  to  author- 
ize 01  permit  any  such  husband  or  wife  to 
testify  to  any  admissions  or  conversations  of 
tbe  other,  whether  made  by  him  to  her,  or  by 
ber  to  blm,  or  by  either  to  third  persons,  ex- 
cept in  suits  <yc  causes  between  such  husband 
and  wife."  laws  1878-74,  p.  98;  1  Starr  & 
C.  Ann.  St  p.  1077.  This  was  a  recognition 
and  re-enactment  of  tbe  above-mentioned  rule 
of  common  law,  based  <m  public  policy,  but 
confining  Its  operation  to  cases  other  than  suits 
or  causes  between  tbe  husband  and  wife. 
MueUer  v.  Rebban,  94  111.  143-149;  Munford  v. 
Miller,  7  111.  App.  62.  In  respect  to  this  mat- 
ter, the  cases  of  Denlston  v.  Hoagland,  67  111. 
265,  and  Galbralth  v.  McLeIn,  84  111.  379,  are 
not  of  MmtroUIng  effect  Deniston  v.  Hoag- 
land was  dedded  In  1873,  and  the  decision  was 
expressly  placed  upon  tbe  statute  as  It  stood 
prior  to  the  addition  of  the  proviso;  and  Gal- 
bralth V.  McLain  was  decided  upon  the  author- 
ity of  the  Denlston  Case,  and  without  any 
reference  to  the  amendatory  act  of  1874. 

In  the  suit  at  bar,  Josephine  Goelz,  tbe  wife, 
died  In  1886,  and  her  death  was  suggested  In 
the  supplemental  bill  filed  bi  1887,  and  ber 
grantees  made  ^larties  defendant.  Tbe  evi- 
dence was  taken  and  the  cause  heard  several 
years  after  she  bad  ceased  to  be  «  party  to 
the  litigation.  Her  administrator,  If  there  be 
one,  is  not  a  party.  Her  conveyances  to  her 
two  sons  were  mere  quitclaim  deeds,  and  even 


lier  estate  has  no  interest  In  the  result  It 
seems  to  us  that,  necessarily,  tbe  condnsioD 
must  be  that  the  testimony  given  by  appellee 
In  regard  to  ccHivCTsations  with  and  admissions 
by  his  wife  is  not  competent  and  lawful  testi- 
mony, and  must  be  wholly  excluded  from  con- 
sideration. But,  even  If  such  evidence  was  not 
excluded  on  tbe  ground  that  it  is  in  contraven- 
tion of  the  statute  and  of  public  policy,  it 
would  be  entitled  to  but  little  weight  It  is 
hardly  credible  that  Josephine  Goelz  should 
have  bad  the  supposed  conversations,  and 
should  have  made  tbe  claimed  admissions,  and 
yet  there  be  no  testimony  other  than  that  <^ 
appellee  tending  to  prove  them.  Tbe  daughter 
Dorothea,  whose  Interests  are  adverse  to  tbose 
Of  her  brotfavs,  was  living  with  her  parents 
at  the  time  of  tbe  transactions  Involved,  and 
she  nursed  and  took  care  of  ber  invalid  mother 
during  tbe  many  years  of  ber  sickness;  and 
yet  neither  die  nor  any  other  witness  testi- 
fies to  any  of  tbe  conversations  or  admissions. 
or  to  any  like  admissions  or  statements  Tbe 
record  is  quite  voluminous,  and  la  lately  tak- 
tsa  up  witb  the  examinations  and  cross-exam- 
inations of  Dr.  Goelz  and  William  Goelz,  Jr. 
Upon  most  of  tbe  important  and  materia! 
points  involved  in  the  Issue,  there  Is  an  ab- 
solute contradiction  betweoi  these  two  wit- 
nesses. Tbe  substance  of  the  claim  of  appel- 
lee fit  that  he  fomlEfaed  the  moneys,  notes,  and 
securities  used  In  buying  and  paying  for  tbe 
land;  that  bis  son,  aa  bis  agent,  promised  to 
buy  In  tbe  land  in  his  name,  but  fraudulently 
bid  It  off  In  tbe  name  of  Josepbine  Goelz,  and 
bad  the  deed  made  to  her;  and  that  he  (appel- 
lee) was  not  advised  of  these  facts  until  a  year 
later.  Tbe  substance  of  the  claim  of  William 
Goelz,  Jr.,  is  that  be  purchased  tbe  land  for 
himself,  and  that  It  was  so  understood  by  both 
bis  father  and  mother;  that  he  borrowed  from 
Bernard  F.  Weber  tbe  $300  to  make  tbe  cash 
paymoit  at  the  time  of  the  bid,  and  borrowed 
from  bis  mother  Qie  Denizer  note  for  $1300, 
tbe  Zendor  note  for  $600,  and  the  Weber  note 
for  $500,  upon  which  to  raise  money  to  pay 
tbe  whole  $2,400  purchase  money;  and  that 
be  bad  the  deed  made  to  bis  mother  In  order  to 
secure  tbe  repayment  of  tbe  $2,400  borrowed 
from  ber.  In  our  oplnl(Hi,  neither  of  these 
claims  Is  the  true  tbeory  of  tbe  actual  trans- 
action. 

Tbe  evidence  shows  that  at  the  trustee's 
sale,  on  tbe  12th  day  of  February,  1880,  tbe 
land  was  struck  off  to  Josephine  Goelz  for 
$2,400,  and  that  a  deed  of  conveyance  was 
made  to  her  f<Hr  the  premises.  This,  prima 
facie,  vested  In  ber  both  the  legal  and  tho 
equitable  title.  Whose  money  or  propertj- 
was  used  in  paying  for  the  land?  William 
Goelz,  .Tr.,  testifies  that  he  made  tbe  cash 
payment  of  $300  on  the  day  of  sale  with 
money  borrowed  from  Bernard  P.  Weber. 
Weber  testifies  that  the  $300  was  a  payment 
on  a  note  of  $300  that  he  owed  for  borrowed 
money;  that  he  does  not  remember  whether 
tiie  note  was  payable  to  Mrs.  Goelz  or  Mr. 
Goelz,  Sr.;   that  be  tbmks  be  got  tbe  bor- 
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rowed  mooey  at  the  hooae  bt  Mrs.  'Gbels,  biit 
Is  B6t  pM.tlTe,  and  may  hare  got  It  from  Mr. 
Ooelz,  Sr.  Dr.  Goelz  testifies,  positiTely,  that 
iie  never  had  a  note  from  Bernard  F.  Weber 
or  Michael  Weber  for  |500,  or  any  other  Bum; 
and  that  he  never  loaned  either  of  them  any 
money;  and  he  does  not  claim  that  the  notes 
whidi  be  says  he  turned  over  to  his  son  a 
tew  days  after  the  sole  Included  a  note 
against  Weber.  Mrs.  Goelz  very  probably 
had  saved  the  $500  from  the  rents  of  the 
Bovrmanville  prc^erty  and  the  North  W^ls 
street  property,  both  of  which  she  had  own- 
ed since  1875.  We  think  it  quite  certain  front 
the  evidence  that  the  $500  Weber  note  be- 
longed to  Mrs.  Goelz,  and  that  not  only  the 
$300,  but  also  the  remaining  $200,  secnred  by 
that  note,  were  paid  as.  a  part  of  the  piur- 
chase  money  of  the  land  In  oontroveisy.  We 
also  think  that  the  balance  of  the  pundiase 
money  was  paid  with  moneys  procnred  by 
seUlng  to  Weber  the  D»ilzer  note^  the  Zen- 
der  note,  and  the  Bell  note,  there  being  alao 
some  back  taxes,  etc.,  to  paf;  and  that  all  of 
these  last-mentioned  notes  were  owned  by  and 
were  the  property  of  Dr.  Goelz,  the  appellee,- 
The  doctor  also  testifies  that  he.  handed  the 
notes  to  his  son  a. few  days  after  the  trustee's 
sale,  and  at  the  same  time  gave  him  $700  in 
money  to  pay  on  the  land.  The  son  positive 
denies  that  any  such  money  was  tnmed  over 
to  him.  The  doctor  was  69  years  of  age 
when  h^  deposition  was  taken,  and  we  ttiink 
from  his  testimony  that  this  transaction  has 
become  mixed  up  in  his  mind  with  a  fMmer 
tmosaction,  where  he  had  to  advance  $700 
to  pay  off  a  prior  m(H:tgage  on  land  on  which 
he  held  a  second  mortgage.  At  all  events, 
the  $700  cannot  be  traced  into. the  purchase 
money  paid  for  the  land.  The  purchase  mon- 
ey was  substantially  all  paid  by  four  certified 
diecks  drawn  by  Weber,— two  payable  'to 
Knauer,  the  trustee,  or  order,  and  the  other 
two  payable  to  David  Donegan,  the  holder 
of  the  notes  secured  by  the  trust  deed;  and 
the  evidence  of  Weber  shows  tliat  these 
checks  were  all  given  for  the  notes  delivered 
to  him  by  William  Goels,  Jr.  The  checks 
above  mentioned  bear  date,  respectively,  Feb- 
ruary 12,  1880,  March  5,  1860,  Ain'U  8,  1880, 
and  April  22,  1880.  The  trustee's  deed  to 
Josephine  Goelz  bears  date  February  12;  1880; 
but  the  certificate  of  acknowledgment  shows 
that  it.  was  not  acknowledged  tmtil  April  28, 
1880,  and  It  was  not  filed  for  record  nntil 
.Tuly  19,  1880.  The  land  was  sold  under  the 
trust  deed  for  cash.  The  presumption  must 
be  that  the  deed  was  not  delivered  until  pay- 
ment was  made  of  all  of  the  purchase  money, 
bid  at  the  sale.  Therefore,  the  doctrine  of 
Alocander  t.  Tarns,  13  HI.  221;  Reed  v.  Beed, 
135  lU.  482,  25  N.  E.  1005,  and  other  like 
cases  tliat  a  resulting  trust  must  arise.  If  at 
all,  at  the  time  at  the  executlcm  and  delivery 
of  the  conveyance^  and  that  it  is  not  possible 
to  raise  aadi  a  trust  by  tlie  subsequent  ap- 
plication of  the  m<H>ey  of  a  third  person  In' 
satisfaction  of  unpaid  purchase  money,  does 


dot  control  tii'Ii  vase.  '  Tbe'  transfer  of  the 
notes  was  herea  part  <tf  tbe  original  transact 
tlon.  The  general  rule  is  that  where  the  pur- 
ctiase  money  of  land  is  paid  by  one  person, 
and  the  title  is  taken  In  the  name  of  a  third 
party,  then  such  third  party  holds  the  title 
In  trust  for  him  who  pays  the  purchase  mon- 
ey. But  the  purchase  of  land  by  a  parent  in 
the  name  of  a  diild,  or  by  a  husband  In  the 
name  of  his  wife)  will,  prima  facie,  be  pre- 
sumed to  be  an  advancement  or  settlement, 
and  not  a  trust  This  latter  presiunptlon  may 
be  either  supported  or  rebutted  by  proof  of 
antecedent  or  contemporaneous  acts  or  facts, 
or  by  proof  of  any  acts  or  facts  so  soon  after 
ihe  purchase' as  to  be  falriy  considered  a  part 
of  the  transactlcn.  Maxwell  v.  Maxwell,  100 
111.  588;  Cartwrlght  v.  Wise,  14  ID.  417; 
Taylor  t.  Taylor,  4  Glbnan,  803;  10  Am.  & 
Bng.  Bnc.  Law,  pp.  18,  10,  and  authorities 
cited  In  notes. 

There  are  very  many  facts  In  tttis  record 
that  tend  to  prove  that  appellee  Intentionally 
had  the  title  placed  in  the  name  of  his  wife, 
and  that  tend  to  sustain  and  uphold  the 
prima  fade  case  in  favor  of  the  wife.  Some 
of  them  we  will  briefly  mention.  Tbe  legal 
title  was  vested  in  the  wife  for  more  than 
four  years  by  a  dnly-rec<wded  deed,  before 
the  husband  raised  any  objection  or  made 
any  claim;  and  then  not  until  his  affections 
had  become  alienated  from  her  and  his  sons, 
and  his  feelings  were-  hostile  to  them  ail,  and 
he  had  learned  that  his  wife  had  made 
some  disposttioo  of  the  estate  for  the  benefit 
of  such  sons.  According  to  his  own  testi- 
mony, he  knew  for  more  tuan  three  years 
of  this  time  tliat  the  deed  to  tbe  land  had 
been  made  to  Iiis  wife;  and,  according  to  the 
testimony  of  his  son  and  tbe  documentary 
proofs,  he  was  advised  of  that  fact  from  the 
very  first  On  July  24,  1880,  five  days  after 
the  deed  to  his  wife  was  filed  for  record,  be 
effected  an  insurance  for  the  term  of  five 
years  upon  the  dwelling  house  and  barn  lo- 
cated on  said  land  In  the  name  of  his  wife, 
and  signed  the  Installment  note  griven  for  un- 
paid premiums  Immediately  under  bis  signa- 
ture. Tlie  fact  that  a  considerable  amount 
of  his  wife's  money,  as  well  as  his  own,  went 
in  to  make  up  the  purchase  money  paid  for 
the  lands,  tends  to  prove  -  that  It  was  the  in- 
tention that  sihe  sibould  Iiave  a-  beneficial  in- 
terest therein.  In  1875  he  owned  a  lot  at 
BowmanvlUe,  and  also  a  lot  on  North  Wells 
street,  in  Chicago;  and  he  conveyed  both  lots 
to  his  wife,  In  consideration  of  lore  and  af- 
fection and  ,one  dollar,  and  ever  after  recog- 
nized and  acknowledged  both  lots  to  be  her 
property.  This  renders  It  at  least  likely 
that  when,  five  years  later,  he  furnished  part 
of  the  purchase  money  for  baying  another 
piece  of  real  estate,  he  would  be  desirous  of 
having  bo4h  the  legal  and  the  equitable  title 
vested  In  her.  Since  the  purchase  of  tbe  land 
in  1880,  the  taxes  thereon  have  -  sometimes 
been  paid  in  the  name  of  William  Goelz,' 
sometimes  In  tlie  n&me  of  JoseplilDe  Ooelz, 
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and  sometimes  In  the  name  of  WUHam  Ooels, 
Jr.  At  the  time  of  the  purchase,  the  pr^n- 
laes  were  In  possession  of  one  Frank  as  a  ten- 
ant. Said  Fliank  took  a  written  lease  for 
them  for  a  term  expiring  January  1,  1881. 
The  lease  was  signed  by  William  Goelz,  Jr., 
but  the  rent  was  payable  In  a  single  sum,  at 
a  stipulated  time,  at  the  office  of  Dr.  Goelz, 
and  was  paid  to  him.  Bver  since  the  expira- 
tion of  the  lease  the  land  has  been  occupied 
by  William  Godz,  Jr.,  and  Carl  August 
Goelz. 

The  rule  Is  well  settled  that  wh^re  the  evi- 
dence is  doubtful,  and  not  entirely  clear  and 
satisfactory,  or  Is  capable  of  reasonable  ex- 
planation upon  theories  other  than  that  of 
the  existence  of  an  implied  or  a  resulting 
trust,  such  trust  will  not  be  held  to  be  suffi- 
ciently established  to  entitle  the  ben^daiy 
to  a  decree  declaring  and  enforcing  the  trust. 
McGlnnis  r.  Jacobs,  147  111.  24,  86  N.  E.  213; 
Stroog  T.  Messing^.  148  IlL  431,  36  N.  B. 
617.  The  evidence  In  this  record  falls  far 
short  of  establishing  such  a  case  as  Is  de- 
manded by  this  rule.  The  parties  who  are 
the  real  owners  of  the  land,  each  of  a  moiety, 
are  the  appellants  Carl  August  Ooela  and 
Louisa  Goelz.  In  his  answer,  Carl  Angast 
Goelz  denies  all  the  allegatlona  ol  the  original 
and  supplemental  bills;  denies  that  the  com- 
plainant has  any  interest  wbatevo*,  legal  or 
equitable,  in  the  land;  and  avers  that  his 
mother,  Josephine  Gioelz,  was  the  lawful  own- 
er of  the  premises,  and  that  she  conveyed  to 
him.  In  her  answer,  Louisa  .Goelz  denies 
that  the  complainant  has  any  Interest  what- 
ever in  the  land;  and  claims  that  her  hus- 
band, William  Goelz,  Jr.,  conveyed  to  her 
one-half  of  the  land,  in  oxiBlderatlon  of  natu- 
ral love  and  affection,  and  that  her  said  hus- 
band was  the  owner  thereof,  "by  virtue  of 
a  deed  to  him  from  his  mother,  Josqthlne 
Goelz."  The  evidence  sustains  these  de- 
fenses. It  matters  not  that  the  trust  set  up 
In  the  answer  of  William  Goelz,  Jr.,  one  of 
the  codefendants,  and  of  which  he  claimed 
to  be  the  beneficiary,  is  not  made  out  The 
decree  of  the  superior  court  of  Cook  county 
was  erroneous.  It  is  reversed.  The  cause  is 
remanded,  with  dlrectioDS  to  dismiss  tiie  orig- 
inal bill  and  the  supplemental  biU,  for  want 
of  equity,  at  the  cost  of  Uie  complainant 
therein.    Reversed  and  remanded. 


(167  111.  108) 

RTAN  V.  CUDAHT  et  sl.» 

(Supreme  Court  of  IlUnois.    April  1,  1885.)* 

Bt-Laws  of  Board  or  Tbadb  —  Bqcrrr 

JORIBDIOTIOS. 

1.  A  mle  of  the  Cbicairo  Board  of  Trade 
provides  that,  in  case  of  failure  of  members  to 
adjust  their  respective  claims  to  money  de- 
posited as  margins  upon  an  executory  sale,  the 
matter  in  dispute  shall  be  submitted  to  a  com- 

1  Reported  by  Lonis  Boisot,  Jr.,  Bsq.,  of  the 
CSiicago  bar. 
«  Rehearing  denied  October  16,  1896. 


mittee  of  the  board,  which  AtiO  "bear  sndh  evi- 
dence under  oath  as  either  may  wish  to  submit 
concerning  their  claima  to  the  deposit^"  and 
shall  decide  the  controversy.  Held,  that  where 
such  a  committee  deddes  such  a  controversy 
by  taking  the  difference  l>etween  rhe  contract 
price  and  the_  board  price,  withoat  permittini; 
the  introduction  of  offered  evidence  showinf; 
that  the  board  price  is  not  the  real  market 
value,  Imt  is  a  fictitious  price,  produced  by  pre- 
tended sales  made  to  comer  the  market,  the  de- 
cision of  such  committee  is  not  binding.  60  IlL 
App.  568,  reversed. 

2.  A  court  of  equity  has  jurisdiction  to  re- 
view the  decision  of  s  tribunal  appointed  by  the 
Board  of  Trade  for  the  purpose  of  deciding  dis- 

Sutes  between  its  members,  when  such  decision 
I  not  fairly  made,  and  involves  property  rights. 

Appeal  from  appellate  court.  First  district. 

Bill  by  Thomas  J.  Ryan  against  John  Cud- 
ahy,  A.  W.  Wright,  W.  B.  Roloson,  Walter 
L.  RolosoD,  George  F.  Stone,  secretary,  and 
Charles  D.  Hamlll,  presldoit,  of  the  Board  of 
Trade  of  the  City  of  Chicago,  J.  H.  Norton, 
and  B.  S.  W(»-thlngton,  and  the  Merchants* 
Lean  &  Trust  Company.  Defendants  obtain- 
ed a  decree,  which  was  affirmed  by  the  appel- 
late court  60  IlL  App.  668.  Complainant 
appeala    Reversed. 

This  was  a  bill  brought  by  Thomas  J.  Ry- 
an against  John  Cndahy  and  others.  The 
bOl  alleges  that  the  complainant  and  all  the 
defendants  except  the  Merchants'  Loan  & 
Trust  Company  are  members  of  the  Chicago 
Board  of  Trade;  tliat  from  Ainil  to  Novem- 
ber, 1892,  complainant  and  Cudahy  and 
Wright  were  large  buyers  on  said  board  of 
short  ribs;  that  the  market  advanced  nor- 
mally until  about  the  middle  of  Angnst,  at 
which  time  complainant  lield  6,000,000  pounds 
of  said  commodity,  wlilch  he  had  paid  for 
and  then  held  in  store  in  Chicago;  that  Cud- 
ahy Induced  complainant  to  exchange  his 
6,000,000  pounds  of  cash  ribs  with  Cudahy 
for  a  September  option  for  the  same  quantity; 
that  thereup<m  it  became  known  that  Cudahy 
was  acting  tor  Wright  In  such  transactions, 
and  that  they  were  Jointly  Interested  therein; 
that,  on  October  81st,  complainant  was  under 
contract  with  various  members  of  the  board 
to  deliver  to  them  on  that  day  short-rib  mid- 
dles amounting  to  1,450.000  pounds,  but  was 
unable  to  fulfill  such  contracts,  because  Qie 
market  was  cornered  and  engrossed  by  an  un- 
lawful and  wrongful  combination  and  con- 
spiracy of  certain  members  of  the  board,  w1k> 
controlled  substantially  all  the  BbMt  ribs  In 
the  Chicago  market,  and  would  not  famish 
them  at  the  natural  and  legitimate  market 
price,  which  on  October  31st  did  not  exceed 
7%  cents  per  pound,  and  would  only  sell  at 
a  forced,  fictitious,  and  arbitrary  price  of  12 
cents  per  pound;  that  Gudatay  and  Wright 
were  members  of  such  conspiracy;  that  they 
shipped  about  15,000,000  pounds  of  ribs  To 
various  southem  points,  first  slitting  and  mu- 
tilating them  so  as  to  render  them  und^v- 
erable,  under  the  rules  of  the  board,  in  ful- 
fillment of  contracts;  and  that  Ondaby.  by 
various  deceitful  repre>(entntlons,  and  in 
breach  of  confidence.  Induced  complainant  to- 
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make  large  salee  of  October  ribs  In  tbe  be> 
lief  tbat  they  could  be  obtained  at  a  fair 
price  to  fill  such  sales.  It  Is  averred  tbat  the 
defendants  J.  H.  Norton  and  E.  S.  Wortbing- 
ton,  composing  the  firm  of  Norton  &  Ww- 
tbington,  and  the  defendants  R.  W.  Boloaon 
and  Walter  L.  Koloson,  compoeing  the  firm 
of  Roloson  A  Co.,  made  large  purchases  of 
such  ribs  from  complainant  for  October  de- 
livery, and  that  they  were,  without  complain- 
ant's knowledge,  acting  as  brokers  of  Cudahy 
and  Wright  in  making  sncb  purchases;  that 
Norton  &  Worthlngton  purchased  200,000 
pounds  at  $7.46  per  100,  and  200,000  pounds  at 
$7.47%  per  100,  for  the  nondelivery  of  which  by 
complainant,  on  October  31st,  Norton  &  Wor- 
thlngton demand  of  complainant  $18,150,  be- 
ing the  difCeieuce  between  the  selling  price 
and  the  fictitious  and  illegitimate  price  of 
$12  per  100  created  by  the  comer;  that  Rol- 
oson &  Co.  purchased  of  the  complainant 
<jOO,000  pounds  at  $7.60  per  100,  and  for  com- 
plainant's failure  to  deliver  the  same,  by 
reason  of  the  comer,  Roloson  &  Co.  claim 
$26,400  as  their  damages,  being  the  difference 
between  the  selling  price  of  $7.60  per  100  and 
the  corner  price  of  $12  p»  100,  and  tliat,  if 
such  daims  are  collected,  Wright  and  Cuda- 
hy will  receive  the  amount  for  their  benefit. 
It  is  averred  that,  under  a  rule  of  the  board, 
complainant,  from  time  to  time,  made  mar- 
gin deposits  with  the  defendant  the  Mer- 
chants' Loan  &  Trust  Company  on  account  of 
such  sales,  such  deposits  on  account  of  the 
itale  to  Roloson  &  Co.  amounting  to  $26,500, 
evidenced  by  11  certificates  of  deposit  Issued 
by  the  bank  in  duplicate,  the  originals  being 
delivered  to  complainant,  and  the  duplicates 
to  the  secretary  of  the  board;  and  that  com- 
plainant likewise  deposited,  to  secure  the 
sales  to  Norton  &  Worthlngton,  $1S,000,  evi- 
denced by  10  similar  certificates  of  deposit. 
Disputes  having  arisen  between  complainant 
and  Norton  &  Worthlngton  and  Roloson  & 
Co.  touching  their  respective  claims  to  the 
margin  certificates,  at  the  request  of  Rolo- 
son &  Co.  the  defendant  Charles  D.  Hamill, 
president  of  the  Board  of  Trade,  appointed  a 
committee  of  three,  under  section  6  of  rule 
20,  to  decide  such  differences  between  com- 
plainant and  Roloson  &  Co.;  that  complain- 
ant appeared  before  the  committee,  and  of- 
fered to  prove,  and  could  have  proved,  the 
legitimate  market  value  of  short  ribs  deliv- 
erable October  31st,  as  well  as  their  volue  in 
other  markets,  and  their  value  for  consump- 
tive purposes  In  Chicago,  but  ail  such  offers 
of  proof  were  by  the  committee  wrongfully, 
unjustly,  Illegally,  and  in  violation  of  rale  20, 
rejected,  and  not  considered  by  the  commit- 
tee, to  which  ruling  complainant  excepted; 
that  the  committee  decided  that  the  margin 
deposits  of  $26,400  were  payable  to  Roloson 
&  Co.,  which  decision  was  not  based  upon 
the  natural  and  legitimate  market  price  of 
short  ribs  In  Chicago  on  October  31st,  which 
did  not  exceed  $7.80  per  100  pounds,  but  up- 
on the  fictitious,  unnatural,  and  manipulated 


comer  price  of  $12  per  lOO  ponnds.  It  ia 
averred  that,  unless  enjoined,  the  defendant 
Hamill,  as  president  of  the  board,  will  In- 
dorse on  the  duplicate  certificates  in  the  cus- 
tody of  the  defendant  Stone,  as  secretary  of 
the  board,  an  order  for  their  payment  by  the 
bank  to  Roloson  &  Co.,  in  accordance  with 
the  decision  of  the  committee.  Upon  this 
bill  a  temporary  injunction  was  granted  ex 
parte  restraining  the  indorsement,  payment, 
and  collection  of  tbe  certificates.  The  de- 
fendants Interposed  a  demurrer  to  the  bill, 
which  the  court  sustained,  and  dismissed  the 
bill.  The  complainant  appealed  to  the  ap- 
pellate court,  where  the  decree  of  the  circuit 
court  was  affirmed. 

Barnum,  Humphrey  &  Bamum,  for  appel- 
lant W.  J.  Hynes,  F.  A.  Riddle,  J.  U  High, 
and  A.  W.  Green,  for  appellees. 

GRAIO,  J.  (after  stating  the  facts).  By 
an  act  of  the  l^islature  approved  February 
18,  1868,  tbe  persons  composing  the  Board 
of  Trade  of  the  City  of  Chicago  were  created 
a  body  politic  and  corporate,  under  the  name 
and  style  of  the  Board  of  Trade  of  the  City 
of  Chicago,  and  by  that  name  they  were  au- 
thorized to  sue  and  be  sued,  receive  and  bold 
property,  real  and  personal,  adopt  a  common 
seal,  and  "make  such  rules,  regulations  and 
by-laws  from  time  to  time  as  they  may  think 
proper  or  necessary  for  the  govemroeat  of  the 
corporation  hereby  created,  not  contrary  to 
tbe  laws  of  tbe  land."  Section  4  provides  as 
follows:  "The  said  corporation  is  hereby  au- 
thorized to  establish  such  rules,  regulations 
and  by-laws  for  the  management  of  their 
business,  and  tbe  mode  in  which  it  shall  be 
transacted,  as  they  may  think  proper."  Prlv. 
Laws  1859,  p.  13.  Section  7  provides  tbat 
said  conraration  may  constitute  and  appoint 
committees  of  reference  and  arbitration,  and 
committees  of  appeals,  who  shall  be  governed 
by  such  rales  and  regulations  as  may  be  pre- 
scribed in  the  rules  and  regulations  or  by- 
laws for  the  settlement  of  such  matters  of 
difference  as  may  be  voluntarily  submitted 
for  arbitration  by  members  or  other  i)erson8. 
Tbe  acting  chairmen  of  committees,  when  sit- 
ting as  arbitrators,  may  administer  oaths  to 
parties  and  witnesses,  issue  subpcenas  and 
attachments,  compel  the  attendance  of  wit- 
ness the  same  as  Justices  of  the  peace,  and  in 
like  manner  directed  to  any  constable  to  ex- 
ecute. In  pursuance  of  tbe  act  under  which 
the  Board  of  Trade  became  an  incorporated 
body,  the  board  adopted  rules  and  by-laws 
which  were  in  force  when  complainant  be- 
came a  monber,  and  still  remain  In  force. 
Section  1  of  rule  10  provides  that  each  per- 
son, before  becoming  a  member  of  said  board, 
shall  sign  "an  agreement  to  abide  by  the 
rales,  regulations,  and  by-laws  of  the  asso. 
elation,  and  all  amendments  that  may  be 
made  thereto."  Section  1  of  rule  20,  among 
other  things,  provides  that,  "on  time  con-r 
tracts,  purchasers  shall  have  the  right  to  re- 
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quire  of  sellere,  u  secorlty,  a  deiraalt  of  ten 
(10)  per  cent.,  based  upon  the'  contract  price 
of  the  property  bougbt,  and  further  aecurlt; 
from  time  to  time;  to  the  extent  of  any  ad> 
vance  In  the  market  value  above  said  price; 
Sellers  shall  hare  the  right  to  fiequire  as  se> 
curlty  from  buyers  a  deposit  of  ten  (10)  per 
cent  on  the  contract  price  of  the  property 
sold,  and,  In  addition,  any  difference  that 
may  exist  or  occur  between  the  estimated 
legitimate  valne  of  any  such  propeiiy  and  the 
price  of  sale.  All  securities  shall  be  deposit- 
ed with  the  treasurer  of  the  association,  or 
with  some  bank  duly  authorized  by  the  board 
of  directors  to  receive  such  deposits.  By  sec- 
tion 6  of  rule  20  of  the  board,  it  is  provided 
that.  In  case  of  failure  between  the  contract- 
ing parties  to  adjust  their  respective  claims 
upon  margin  deposits  within  three  business 
days  after  the  maturity  of  all  contracts  ai>on 
which  the  deposits  are  applicable,  "the  mat- 
ter in  dispute  shall,  upon  the  application  of 
either  party  to  such  contracts,  be  submitted 
to  a  select  committee  of  three  disinterested 
persons,  members  of  the  association,  to  be 
appointed  by  the  president,  which  committee 
shall,  without  unnecessary  delay,  summon 
the  parties  before  them,  and  hear  such  evi- 
dence under  oath  as  either  may  wish  to  sub- 
mit touching  their  claims  to  the  deposit,  and 
shall  by  a  majority  vote  decide,  and  report  to 
the  president  of  the  board,  in  writing,  in 
what  manner  and  to  whom  the  deposit  la 
payable,  et.ther  wholly  or  in  part;  whereupon 
the  president  shall  indorse  on  either  the  orig- 
inal or  duplicate  certificate  an  order  for  the 
payment  of  such  deposits  in  accordance  with 
the  decision  of  said  committee,  and  such  or- 
der shall  be  a  sufficient  warrant  to  the  par- 
ty holdlhg  the  deposit  to  pay  the  same  In  ac- 
cordance with  such  order."  Rule  23  provides 
as  follows  (section  1):  "In  case  any  property 
contracted  for  future  delivery  is  not  deliv- 
ered at  maturity  of  contract,  the  purchaser 
may.  If  he  shall  so  elect,  consider  the  caor 
tract  forfeited;  or  he  may  purchase  the  prop- 
erty on  the  mai&et  for  account  of  the  seller, 
by  1:15  o'clock  of  the  next  business  day,  noti- 
fying him  at  once  of  such  purchase;  or  he 
may  require  a  settlement  with  the  seller  at 
the  average  market  price  on  the  day  of  ma- 
turity of  contract,  and  any  damage  or  loss 
due  to  the  purchaser,  by  reason  of  such  pur- 
chase or  declared  settlement,  shall  be  doe 
and  payable  by  the  seller  immediately." 

It  appears  from  the  allegations  of  the  bill 
that  the  complainant,  Ryan,  sold  Roloson  & 
Co.  600,000  pounds  of  short  ribs,  for  delivery 
in  October,  1892,  at  ?7.60  per  100  pounds.  Aft- 
er Ryan  had  sold  the  ribs  for  delivery  In  Octo- 
ber, during  the  months  of  September  and  Oc- 
tober, 1892,  in  compliance  with  the  demands 
or  calls  for  margins  to  secure  the  performance 
of  his  contracts  for  the  sale  and  delivery  of 
the  quantities  of  short  ribs  sold  by  him,  he 
deposited  certain  amounts  of  money  with  the 
Merchants'  Loan  &  Trust  Company  of  Chi- 
cago.   The  sums  deposited  for  the  purpose  of 


secur^  the  performance  of  his  contracts  for 
the  sale  and  delivery  of  the  short  ribs  sold  to 
R.  W.  Roloson  &  Co.  amounted  to  $26,500.    It 
is  charged  In  the  bill  that  Roloson  &  Oo.  and 
others  entered  into  a  combination  to  comer 
the  market  of  short  ribs  for  October  delivery, 
and  that  they  did  comer  the  market,  and  es- 
tablished or  pretended  to  establish  the  price  of 
short  ribs  on  October  Slst  at  12  cents  per 
pound,  which  price  was  not  real,  but  fictitious. 
It  is  alleged  in  the  bill  that  a  fab-,  legitimate. 
and  natural  market  price  and  valne  of  short 
ribs  in  Chicago  on  October  31,  1892,  Irrespect- 
ive of  the  fictitious  price  aforesaid,  did  not  ex- 
ceed VA  cents  per  pound.    "On  titie  next  day. 
November  1,  1892,  the  same  ribs  sold  at  $7.T:> 
per  100  potmds  which  were  sold  or  pretendedly 
sold  on  said  board  the  day  before  In  pursuance 
of  said  conspiracy  and  ccnnblnatlon  at  12  cents 
a  poimd,  in  order  to  establish  that  as  a  market 
price,  and  to  swell  the  damages  as  against  your 
orator  and  other  sdlers  from  whom  deliveries 
were  due  on  October  31, 1892.     The  fair,  legi- 
timate, and  natural  price  of  said  ribs  in  C9ii- 
cago  throughout  the  entire  months  of  Septem- 
ber and  October,  1892,  did  not  exceed  $7.8S  per 
100  poiuids.     That,  all  during  and   through 
said  months,   cash  sales  of  such  ribs  weiv 
made  in  the  Chicago  market  at  from  $7.50  to 
$7.85  per  100  poimdB.    And  that,  while  the  ad- 
vance of  prices  on  such  sales  during  said  two 
months  did  not  exceed  20  cents  on  100  poun&i. 
the  advance  on  option  sales  during  the  same 
period  ending  Octolier  31,  1892,  was  $4.50  per 
100  pounds,  tmder  the  manipulations  of  said 
prices  by  the  parties  engaged  and  interested 
in  said  comer.     Such  sales  of  short  ribs  on 
said  board  as  purported  to  be  made  by  parties 
thereto  on  October  31,  1892,  at  12  cents  per 
twund,  were  insignificant  in  number  and  quan- 
tity, and  were  purely  colorable,  and  were  made 
for  the  purpose  of  establishing  a   fictitious 
price  to  govern  the  measure  of  damages  on 
contracts   unfulfilled    by   'short'   sellers,    and 
were  in  some  instances  sales  for  that  purpose 
by  one  broker  to  another  broker  of  the  same 
principal  engaged  and  Interested  in,  or  taking 
advantage  of,  and  thereby  becoming  a  party 
to,  said  comer."   It  is  also  aDeged:  '^bat  dis- 
putes, differences,  and  disagreements  Iiave  aris- 
en and  exist  between  your  orator  and  Roloson 
&  Roloson  touching  and  relating  to  the  respect- 
ive claims  of  your  orator  and  Roloson  &  Ro- 
loson to  the  margins  deposited  as  aforesaid 
and  the  margin  certificates  of  such  deposits, 
and  to  whom  said  deposits  are  payable,  either 
wholly  or  In  part,  and  relating  also  to  the  true 
market  price  and  value  on  October  31.  1892, 
of  the  respective  amounts  of  short  ribs  corered 
by  the  respective  contracts  l)etween  your  ora- 
tor and  R.  W.  Roloson  &  Co.,  the  performance 
of  which  contracts  by  your  orators  was  recit- 
ed in  said  certificates  of  deposit  to  be  thereby 
secived.     That  a  committee  was  appointed  by 
the  president  of  the  board  to  adjudge  the  dif- 
ferences.   That  the  following  notice  was  served 
on  complainant:     "Board  of  Trade  of  the  City 
<tf    Chicago.     Secretary's    Office.      Chicago, 
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Not.  9th,  1582:  BI^bstb.  T.  3.  Byao  &  Co.— 
Oentlemen:  Yon  are  herebjr  notified  to  meet 
«  cominlttee  of  this  board,  appointed  under  the 
prortBlons  of  aecdon  6  of  rule  XX.  of  the  rules 
of  the  board,  in  the  directors'  room  on  M(Hiday 
next,  the  14th  InAtant,  at  eleven  o'clock  In  the 
forenoon.  ReepectfuUr,  George  F.  Stone, 
Secy.'  A  postponement  was  bad  from  the  14th 
to  November  16th,  when  the  parties  met  before 
the  committee  for  a  hearing.  It  Is  also  al- 
leged in  the  bill  that,  on  the  hearing  before  the 
committee,  he  offered  to  prove,  and  oonld  have 
proved,  by  the  sworn  testimony  of  said  wit- 
nesses, in  answer  to  said  questions,  all  and 
singular  the  matters  and  allegations  of  fact 
hereinbefore  in  this  bill  contained  and  set 
forth,  and  particularly  offered  to  prov«,  and 
could  have  proved,  by  said  witnesses,  the  fair, 
natnial,  and  legitimate  market  value  of  the 
quantities  of  abort  ribs  deliverable  on  Octo- 
ber 81,  1892,  by  your  oratoir  upon  his  con- 
tracts of  sale  of  six  hundred  thousand  poonds 
to  R.  W.  Roloaon  &  Co.,  and  further  offered 
to  and  could  have  proved  by  said  witnesses 
the  value  of  short  ribs  on  October  31,  1892,  In 
other  markets,  and  their  value  for  consump- 
tive purposes  in  the  Chicago  market,  and  otta'' 
er  facts  that  might  and  should  and  do  Justly 
enter  into  a  determination  of  the  real  market 
value  of  snch  short  ribs  in  Chicago,  irre- 
spective of  any  fictitious  price  such  ribs  might 
have  sold  for  in  the:  Chicago  market  on  the 
31st  day  of  October,  1S92;  but  eadi  and  all 
of  said  offered  evidence  the  committee  reject- 
ed, and  refused  to  allow  the  complainant  to 
Intioduce  any  of  said  evidence." 

Under  the  act  of  Incorporation,  the  legis- 
lature, in  clear  terms,  conferred  the  authorl* 
ty  on  the  board  to  establish  such  regulations 
and  adopt  such  roles  or  by-laws  as  it  might 
deem  proper  for  the  transaction  of  the  buri- 
ness  of  Ifts  members,  and,  under  the  authority 
CMifened,  section  6  of  rule  20  provides  for 
the  appointment  of  a  committee  clothed  with 
authority  to  determine  in  what  manner  and 
to  whom  a  margin  deposit  is  payable.  The 
language  of  the  rule  as  respects  the  duty  of 
the  committee  to  hear  the  evidence  of  the 
respective  parties  Is  plain  and  unambiguous. 
It  decides:  "Which  committee  stiaJl  without 
unnecessary  delay  summon  the  parties  before 
them,  and  hear  such  evidence  under  oath  as 
either  may  wish  to  submit  touching  tlielr 
claims  to  the  deposit"  The  complainant, 
when  he  became  a  member  of  the  board, 
agreed  in  writing  to  abide  by  the  rules,  regu- 
lations, and  by-laws  of  the  association.  He 
v(duntarlly  submitted  to  a  trial  of  the  mat< 
t«  referred  to  the  committee,  without  in  any 
manner  calling  in  question  the  Jurisdiction  of 
the  committee  of  the  person  or  Subject-mat- 
ter. Under  anch  circumstances,  having  se- 
lected bis  tribunal,  be  is  estopped  from  de- 
nying the  Jurisdiction  of  the  committee  of  the 
person  and  subject-matter.  But  the  com- 
mittee appointed  under  section  6  of  rule  20 
to  determine  to  whom  the  margin  deposit  be- 
longed or  should  be  paid  may  be  regarded 


as' a  tribunal  of  limited'  Juriidijbtldn,  anA  they 
w«re  bound  to  proceed  in  confottnity  to  the 
rules  under  which  th^  were  selected;  and  if 
they  failed  to  conduct  the  investigation  in 
accordance  with  the  charter  and  by-laws  of 
the  Board  of  Trade,  under  which  they  were 
appointed,  the  complainant  ought  not  to  be 
bound  by  their  Judgmoit  It  seems  plain 
that  where  property  rights  are  involved,  as 
Is  the  case  here,  the  courts  have  the  power 
to  so  f&r  supervise  the  action  of  a  tribunal 
like  the  one  in  question  as  to  determine 
whether  they  have  proceeded  according  to 
the  rules  and  regulations  provided  for  their 
action,  and,  if  th^  have  failed  in  a  substan- 
tial manner  to  correct  abuses  which  may  re- 
sult from  ttieir  unwarranted  procedure. 
Com.  T.  Pike  Ben.  Soc.,  8  Watts  &  8.  250; 
Com.  ▼.  German  Soc.,  15  Pa.  St  264;  Society 
V.  Com.,  62  Pa.  St  133;  Com.  v.  Pennsj'l- 
vanla  Ben.  Inst,  2  Serg.  &  R.  141;  Wood  v. 
Woad,  I<.  R.  9  Exch.  196.  The  rule,  as  its 
language  declared,  required  the  committee 
to  hear  such  evidence  imder  oath  as  either 
party  may  wish  to  sulmiit  touching  tiieir 
claims  to  the  deposit  It  may  be  conceded 
that  the  committee  was  not  required  to  hear 
evidence  that  liad  no  bearing  whatever  on 
the  question  involved,  but  any  evidence  bear- 
ing on  the  claim  of  either  party  to  the  de- 
posit was  proper  for  their  consideration. 
There  may  be  varioos  grounds  upon  whldi 
fhe  claims  of  the  respective  parties  may  be 
predicated  or  opposed.  The  s^er  might 
prove  that  he  had  delivered  the  short  ribs 
sold  according  to  the  contract;  that  he  had 
paid  the  damages  of  the  purchaser;  that  the 
contract  had  been  rescinded  by  agreement  of 
the  parties;  that  the  claim  had  been  arbi- 
trated, and  thus  adjudged;  tliat  there  was  no 
difference  between  the  contract  price  and  the 
real  market  price  on  the  day  of  delivery; 
that  the  market  price  deemed  by  the  buyer 
was  not  the  correct  market  price  of  short 
ribs,  but  was  a  false  and  flctltloos  price,— one 
established  by  fraud  and  corruption.  So,  too, 
the  purctiaser  might  controvert  by  his  evi- 
dence each  one  of  the  claims  made  by  the 
seller.  Other  grounds  might  be  relied  upon, 
and  evidence  introduced  in  their  support. 
The  committee,  engaged,  as  it  was,  to  dete^ 
mine  a  question  between  the  two  parties  in- 
volvhig,  as  It  did,  over  $26,000,  had  no  right 
to  confine  their  investigation  to  the  mere 
difference  between  the  contract  price  of  the 
short  ribs  and  the  price  at  which  sales  were 
made  in  the  Board  of  Trade  os  tiie  day  of 
delivery,  closing  theitr  eyes  to  the  fact  that 
these  sales  may  have  be«i  false,  fraudulent, 
and  fictitious,— sales  brought  about  by  a 
fraudulent  combination  and  a  violation  of  a 
statute  of  the  state.  If  the  committee  Is  to 
be  confined  to  a  mere  calculation  of  the  dif- 
ference between  the  contract  price  and  a 
figure  established  by  a  comblnatiim  on  the 
Board  of  Trade  on  the  day  of  delivery,  re- 
gardless of  the  fact  whether  such  figure  Is 
real,  fictitious,  or  manipulated  by  a  corner. 
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then  a  trlboiial  of  that  character  ia  but  a  de- 
vice for  legalizing  acts  prohibited  by  the 
common  law  of  the  state.  It  will  be  observed 
that  the  ccHnplainant  offered  to  prove  the 
fair,  natural,  and  legitimate  market  value  of 
short  ribs  deliverable  on  October  31, 1892,  and 
offered  to  prove  tlie  market  value  on  other 
markets,  and  Its  value  for  consumptive  pur- 
poses In  Chicago;  but  the  committee  refused 
to  hear  this  or  other  evid^ice  offered  by  the 
complainant  This  Is  not  a  case  that  has  any 
analogy  to  one  where,  during  the  progress 
of  the  trial,  a  party  may  offer  to  jhtovo  some 
particular  fact,  and  the  court  excludes  the 
offered  evidence,  and  may  err  in  that  one 
particular;  but  the  complainant  was  allowed 
no  evidence  touching  his  claim  to  the  dex>osit; 
he  was,  in  effect,  turned  away  without  a 
hearing.  A  proceeding  of  that  character  can- 
not be  sustained.  It  may  be  conceded  to  the 
fullest  extent  that  Ryan,  when  he  became  a 
member  of  the  board,  agreed  to  abide  by  all 
its  lawful  rules  and  regulations,  and  he  Is 
bound  by  the  agreement  But  the  Roloeons, 
who  are  contending  for  this  deposit  margin, 
did  the  same,  and  the  three  members  of  the 
board  comprising  the  committee  are  in  the 
same  poeitl<m.  No  reason  is  perceived  why 
he  should  be  ccmcluded  by  the  rules,  and  they 
should  not  If  the  committee  and  the  Rolo- 
sons  conform  to  the  rules^  then  It  may  be 
Insisted  that  complainant  shall  also  abide 
thereby;  but  when  they  violate  the  rules,  it 
cannot  in  Justice  be  claimed  that  he  shall  be 
bound  by  a  decision  resulting  from  a  viola- 
tion of  the  rules  cm  their  part 

But  it  Is  said  Ryan  should  have  made  a  de- 
fense under  section  7  of  rule  20  when  he  was 
called  upon  to  pat  up  margins.  That  section 
Is  as  follows: 

,  "Sea  7.  In  determining  the  value  of  prop- 
erty under  this  rule,  its  value  in  other  mark- 
ets, or  for  manufacturing  or  consumptive  pur- 
poses in  this  market  together  with  such 
other  facts  as  may  Justly  enter  Into  the  de- 
termination of  its  value,  shall  be  considered. 
Irrespective  of  any  fictitious  price  it  may  at 
the  time  be  selling  for  in  this  market  Such 
value,  for  the  purposes  of  this  rule,  in  case  of 
disagreement,  shall  be  determined  by  the 
board  of  directors,  and  communicated  to  the 
parties  in  interest  through  the  president  or 
secretary." 

It  is  true  that  this  rule  provides  that  the 
value  of  property  may  be  determined  by  the 
board  of  directors,  and  it  may  be,  when  Ryan 
was  called  upon  for  margins,  he  might  have 
resisted  the  call  by  presenting  the  question 
to  the  board  whether  there  was  actually  a  rise 
in  the  market  value  of  the  article  sold;  but, 
conceding  that  to  be  true,  it  does  not  follow 
that  this  was  his  only  remedy.  The  fact  that 
Ryan  may  have  been  able  to  defeat  the  call 
for  margins  does  not  deprive  him  of  the  right 
when  the  title  to  the  margins  Is  put  in  issue, 
to  prove,  if  he  could,  that  the  market  value 
ot  the  article  sold  was  no  higher  on  the  day 
of  delivei7  than  it  was  when  sold.   But  while 


we  do  not  think  this  section  of  rule  20  lends 
any  aid  to  the  defendants,  it  has  an  imiwrtant 
bearing  in  favor  of  the  ctHuplainant  The 
committee  appointed  to  settle  the  dispute  in 
questlMi  was  appc^ted  under  section  6  of 
rule  20;  this  is  secticm  7  of  the  same  rule. 
And,  in  giving  a  constmctloi  to  rule  20,  It  is 
proper  to  consider  all  of  the  sections;  no 
intelligent  cwistructlon  can  be  arrived  at  in 
any  other  manner.  Where  a  dispute  as  to  a 
margin  deposit  la  to  be  settled  by  a  ccm- 
mlttee  under  section  6  of  rule  20,  and  the 
market  value  of  the  article  sold  becomes  a 
material  question,  section  6  is  silent  as  to 
the  nature  or  character  of  the  evidence  which 
may  be  introduced  before  the  committee.  But 
sectlMi  7  says,  in  determining  the  value  of 
property  under  the  rule,— that  is,  under  rule 
20,  which  was  the  Identical  rule  imder  whidi 
the  value  at  the  property  arose  in  this  pro- 
ceeding,—its  valtie  in  other  markets  or  for 
manufacturing  or  consumptive  purposes  in 
this  market  shall  be  considered,  irrespective 
of  any  fictitious  price  it  may  at  the  time  be 
selling  Toe  In  this  market  The  evidence  of- 
fered by  the  complainant  was  not  only  with- 
in the  spirit  but  within  the  letter,  of  this 
section  of  the  rule. 

But  it  is  insisted  that  a  court  of  equity  has 
no  Jurisdlctlcm  to  Interfere  with  the  action  of 
the  Board  of  Trade,  or  the  action  of  c(Hn- 
mittees  api)ointed  to  settle  controversies  sub- 
mitted to  them  under  the  rules  and  regula- 
tions of  the  board;  and,  in  supp(»t  of  this 
position,  reliance  Is  placed  on  the  following 
cases:  People  v.  Board  of  Trade,  45  ni.  U2; 
Fisher  V.  Board  of  Trade,  80  111.  85;  People 
V.  Board  of  Trade,  30  HI.  134;  Baxter  v. 
Board  of  Trade,  83  m.  146;  Sturges  v.  Board 
of  Trade,  86  HI.  441;  Pitcher  v.  Board  of 
Trade,  121  IlL  412,  18  N.  E.  187.  Language 
may  have  been  used  in  some  of  the  cases 
cited  wliich  might  without  a  dose  examina- 
tion of  the  questicn  involved  in  the  cases, 
lead  to  the  conclusion  reached  by  counsel; 
but  upon  a  careful  consideration  of  the  ques- 
tions involved  and  decided  In  each  case.  It 
will  be  found  that  the  question  presented  by 
this  record  did  not  arise  in  those  cases  and 
was  not  decided.  In  the  first  case  cited  (Peo- 
ple T.  Board  of  Trade),  it  appears  from  an 
examination  of  the  case  that  Page  had  beoi 
suspended  from  the  board  for  a  failure  to  pay 
a  certain  note  given  by  him  to  another  mem- 
ber of  the  board,  and  he  filed  a  petition  tor 
mandamus  to  CMnpel  the  board  to  restwe 
him  to  membership.  The  court  In  the  case 
presented  held  that  the  charter  gave  the  board 
the  power  of  expulsion,  and,  under  the  pow- 
er conferred,  the  coriK>ratlon  adopted  a  by- 
law providing  that  if  a  member  fails  to  cran- 
ply  with  a  business  contract  made  with  an- 
other member,  he  shall  be  expelled.  In  Fish- 
er T.  Board  of  Trade,  80  111.  85,  It  appears 
that  Fisher,  a  former  member  of  the  board, 
had  been  expelled.  After  the  expulsion,  be 
filed  a  bill  for  an  injunction,  which  in  effect 
prayed  that  complainant  should  be  rest<»ed 
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to  Ua  poBltlan  as  a  xoember  of  the  board.  The 
court  htid  that  U  a  member  was  Improperly 
expelled,  coatrtay  to  the  constitutloD  and  by- 
laws, a  court  ot  equity  cannot  restore  him. 
People  V.  Board  of  Trade,  80  III.  134,  Is  also 
a  case  where  a  member  had  been  expelled, 
and  sought  to  be  restored  to  membership  by 
petition  for  mandamus,  and  the  relief  claim- 
ed was  denied.  Expressions  may  be  found  In 
the  opinion  of  the  court  which  may  bear  the 
construction  that  a  court  would  not  interfere 
in  any  case  with  the  action  of  an  organization 
like  the  Board  of  Trade,  but  these  expres- 
sions were  not  necessary  to  a  decision  of  the 
case,  and  cannot  be  regarded  as  authority. 
There  the  petitioner  had  been  expelled  after 
he  had  been  offered  a  full  opportunity  to 
make  defense  on  the  board,  but  refused;  and 
the  court  properly  held  that  he  could  not  be 
restored  by  mandamus.  Baxter  t.  Board  of 
Trade,  83  III.  146,  was  also  a  case  where  a 
member  had  been  expelled;  and,  following 
the  Fisher  Case,  it  was  held  that  a  court  of 
equity  would  not  Interfere  by  ln]uncti<m. 
Sturges  V.  Board  of  Trade,  86  IlL  441,  merely 
followed  the  rule  laid  down  In  the  Baxter 
Case,— that  a  court  of  equity  would  not  en- 
tertain a  bill;  that  the  remedy,  if  any,  is  in 
a  court  of  law.  Pitcher  t.  Board  of  Trade, 
121  HI.  417,  13  N.  E.  187,  was  also  a  case 
where  a  member  had  been  expelled,  and  he 
filed  a  bill  to  enjoin  the  board  from  prerent- 
ing  him  from  transacting  business  cm  the 
board.  The  relief  prayed  for  was  denied,  but 
it  appeared  that  the  expulsion  had  been  made 
in  accordance  with  the  rules  of  the  board. 
Pitcher  y.  Board  of  Trade,  121  HI.  417,  13  N. 
B.  187,  was  also  a  case  where  a  member  had 
been  expelled,  and  a  bill  was  filed  to  en- 
join the  board  from  preventing  the  complain- 
ant frotA  transacting  business  on  the  board. 
The  relief  sought  was  denied  In  the  circuit 
court,  and  the  Judgment  was  affirmed  In  this 
court;  but,  upon  looking  Into  that  case,  It 
will  be  found  that  the  Judgment  was  predi- 
cated, In  part  at  least,  on  the  fact  that  the 
proceedings  resulting  In  the  expulslcm  had 
been  regular  and  ccmfined  to  the  rules  of  the 
board.  It  Is  there  said:  "The  proceedings 
against  him  appear  to  have  been  regular  and 
In  accordance  with  the  rules  and  the  pro- 
visions of  the  charter.  The'  expulsion  Is 
therefore  conduslTe.  •  •  •  The  merits  of 
appellant's  expulsion  cannot  be  re-examtned 
by  us  In  this  proceeding.  The  minor  Irregu- 
larities of  which  he  complains  were  waived 
by  his  api)earance  before  the  board  of  di- 
rectors, and  the  submission  of  his  case  for 
trial  by  them  without  objection  either  to  the 
manner  In  which  that  body  was  established 
or  to  the  mode  of  its  proceedings."  If  the  al- 
legations of  complainant's  bill  are  true,— and 
they  are  admitted  to  be  true  by  the  demurrer, 
—we  are  inclined  to  the  opinion  that  he  made 
n  case  by  his  bill  which  entitled  him  to  re- 
lief. The  Judgment  of  the  appellate  court 
and  the  decree  of  the  circuit  court  wUl  be  re- 
rened,  and  the  cause  remanded. 


OST  111.  2M> 

BISHOP  T.  AMERIOAK  PRBSERYBBS 
COi 

(Supreme  Court  of  IllinolB.    April  1,  1895.)* 

Etisskob  —  Trust  Covbistations— Cobpobatiohs 
—Replevin — Aoenot. 

1.  Where  It  U  shown  that  a  written  instni- 
ir.ent  Is  beyond  the  juriediction  of  the  conrt, 
and  Is  under  the  control  of  the  plaintiff,  who 
has  been  notified  to  produce  it,  and  has  de- 
clined to  do  80,  the  defendant  may  introduce 
secondary  evidence  of  its  contents. 

2.  An  agreement  to  form  a  trust  in  the 
bnsineu  of  manufacturing  and  selling  pre- 
serves, by  having  trustees  hold  the  stock  in  cer- 
tain existing  cOTporations,  and  In  others  to  be 
formed,  and  having  Fuch  corixirations  wholly 
controlled  by  such  trustees,  is  void  as  contrary 
to  public  policy,  in  creating  a  monopoly,  and  in 
providing  for  a  partnership  between  corpora- 
tlonsb 

3.  Where,  in  pursuance  of  such  agreement, 
property  is  conveyed  to  a  corporation,  a  mem- 
ber of  the  trust,  but  possession  thereof  Is  Im- 
mediately restored  to  the  vendor,  the  illegality 
of  the  trust  constitutes  a  good  defense  to  an 
action  by  such  coriK>ration  to  recover  the  prop- 
erty, since,  wherj  an  attempt  is  made  to  en- 
force a  cause  of  action  resting  upon  an  ex- 
ecuted Illegal  agreement,  the  position  of  the  de- 
fendant is  preferable. 

4.  Such  defense  Is  not  affected  by  the  fact 
that  the  def^idant  is  the  agent  of  the  plain- 
tiff, since  the  law  will  not  enforce  the  perform- 
ance of  an  agency  which  tends  directly  to  pro- 
mote the  doing  of  an  illegal  act. 

Appeal  from  appellate  court,  First  district. 

Replevin  by  the  American  Preservers  Com- 
pany against  Andrew  D.  Bishop.  Plaintiff 
obtained  Judgment,  which  was  affirmed  by  the 
appellate  court  61  lU.  App.  417.  Defendant 
appeals.     Reversed. 

This  was  an  action  of  replevin  began  on 
May  11,  1891,  by  appellee  against  appellant,  to 
recover  the  possession  of  certain  goods  and 
chattels,  consisting  of  the  stock  in  trade  and 
machinety  and  equipments  belonging  to  and 
connected  with  the  business  of  manufacturing 
fruit  butters,  Jdlles,  preserves,  and  like  prod- 
ucts, and  selling  and  dealing  in  the  same. 
The  declaration  consisted  of  three  counts,  the 
first  being  for  goods  wrongfully  taken;  the 
second,  for  goods  wrongfully  detained;  and 
the  third  being  a  count  hi  trover.  An  order 
was  subsequently  entered  discontinuing  the 
cause  as  to  the  last  count.  The  pleas  were 
non  cepit,  non  detlnet,  property  in  defendant, 
and  a  fourth  plea  setting  up:  That  on,  to 
wit,  the  Ist  day  of  March,  1888,  the  defendant 
was  doing  business  in  Chicago  under  the 
name  of  the  Michigan  Fruit-Butter  Company, 
and  was  sometimes  styled  A.  D.  Bishop  &  Co., 
and  was  engaged  in  the  manufacture  of  fruit 
butters,  Jellies,  preserves,  and  like  products, 
and  that  the  greater  proportion  of  the  goods 
mentioned  in  the  declaration  were  then  and 
there  the  property  of  the  defendant,  and  used 
by  liim  in  carrying  on  his  said  business,  and 
tbat  the  residue  of  said  articles  was  subse- 
quently bought  by  the  defendant  In  carrying 

1  Reported  by  Louis  Boisot,  Jr.,  Esq.,  of  the 
Chicago  bar. 
s  Rehearing  denied  October  25,  1895. 
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on  said  bnslnem  tmder  his  said  name  of  the' 
Michigan  Frnlt-Botter  Company.  That  In 
March,  1888,  Benjamin  Fenton  and  B.  E.  Ry- 
an approached  the  defendant,  and  laid  before 
him  a  scheme  to  form  a  trust,  to  be  called  the 
American  Preservers  Trust,  to  be  organized 
for  the  purix>8e  of  bringing  into  one  combina- 
tion aU  manufacturers,  throughout  the  United 
States,  of  fruit  butters,  JeUies,  preserves,  and 
like  products,  which  the  defendant  avers  are 
staple  articles  of  food,  and  are  in  general  use 
and  demand  by  the  Inhabitants  of  the  state  of 
Illinois  and  of  the  United  States,  and  for  the 
further  purpose  of  raising  the  price  of  said 
products,  to  prevent  competition,  and  to  se- 
cure a  Tlrtual  monopoly  thereof,  and  to  crush 
out  any  manufacturer  who  would  not  Join 
said  trust;  and  the  defendant  then  and  there 
refused  to  enter  into  such  combination.  Then 
and  there  said  Fenton  told  the  defendant  that, 
imless  the  defendant  joined  the  trust,  the  same 
would  ruin  hla  business.  That  upon,  to  wit, 
the  20th  day  of  May,  1888,  said  B.  £l.  Ryan, 
the  now  secretary  of  the  plaintiff,  and  a  con- 
federate of  said  Fenton,  came  to  the  defend- 
ant, and  stated  to  him  that  all  the  leading 
manufacturers  of  said  products  In  the  United 
States  had  signed,  or  agreed  to  sign,  a  trust 
agreement,  and  that,  if  any  manufacturer  did 
not  sign  said  agreement,  he  would  be  forced 
oat  of  business,  and  his  businesB  mined;  and 
the  defendant,  fearing  that  said  threats  wonld 
be  carried  into  execution,  on,  to  wit,  the  20tb 
day  of  May,  1888,  signed  a  trust  agreement 
The  plea  then  states  the  substance  of  the 
agreement,  which  is  hereinafter  set  out  In  full, 
and  then  proceeds  as  follows:  "That  at  the 
time  when  the  defendant  rigned  the  said 
trust  agreement,  to  wit.  In  May,  1888,  said 
B.  E.  Ryan,  one  of  the  trustees  mentioned  In 
the  trust  agreement,  caused  an  inventory  to 
be  made  of  the  defendant's  merchandise  and 
equipment,  and  appraised  the  same  at  the 
sum  of  $9,063.03,  and  informed  the  defendant 
that  he  would  have  to  assign  and  transfer  the 
same^  by  bill  of  sale,  to  the  American  Pre- 
servers Trust,  and  that  at  the  time  and  place 
last  aforesaid  the  said  B.  £}.  Ryan  directed  the 
defendant  to  open  a  new  set  of  books,  in  the 
name  of  the  American  Preservers  Trust.  That 
pursuant  to  said  scheme,  to  wit,  upon  the  20th 
day  of  June,  t8S8,  the  said  trustees  caused,  or 
attempted  to  cause,  a  pretended  corporation 
to  be  organized,  under  and  by  virtue  of  the 
laws  of  West  Virginia,  under  the  name  and 
style  of  the  American  Preservers  Company, 
with  a  capital  of  $600,  which  corporation  is 
the  plaintiff  in  this  suit  That  the  Incorpora- 
tors were  the  said  A.  B.  Bremer,  B.  E.  Ryan, 
Henry  Williams,  B.  Fenton,  C.  A.  Max  vviehl, 
and  F.  R.  Jennings,  all  of  whom  wore  trus- 
tees of  the  said  American  Preservers  Trust. 
That  subsequently,  to  wit,  in  July,  1888,  said 
Ryan  came  to  the  said  defendant's  said  place 
of  business,  in  said  city  of  Chicago,  and  stat- 
ed to  the  defendant  that,  in  order  to  carry  out 
the  scheme  of  said  trust,  It  was  necessary  for 
the  defendant  to  execute  a  bill  of  sole  o^  his 


business,  tnvmtoried  as-  aforesaid,  to  the  Amer- 
ican Fteserrers  Oompsoy,^Hgald  pretended  cor- 
poration oiganlzed  under  the  laws  of  West 
Virginia  by  said  trustees  for  the  purpose  of 
forming  a.  channel  through  which  said  trust 
could  purchase  and  conti^oi  the  business  of  the 
defendant,  and  purchase  and  control  the  en- 
tire manufacture  and  sale  of  fruit  butters, 
jellies,  preserves,  and  like  products,— and  then 
and  there,  at  the  time  (above  mentioned,  said 
Ryan  handed  to  the  defendant  a  certain  bill 
of  sale,  already  drafted,  running  to  the  said 
pretended  American  Preservers  Company,  as 
vendee  of  the  articles  inventoried  as  afore- 
said, and  then  and  there  directed  the  defend- 
ant to  execute  the  same,  as  part  and  parcel  of 
said  scheme  for  the  organization  of  said  trust, 
which  the  said  defendant  then  and  there,  un- 
der the  compulsion  and  threats  of  said  Ryan, 
executed,  and  also,  then  and  there,  said  Ryan 
handed  to  the  defendant  331  shares  of  stock 
in  said  American  Preservers  Company,  of  the 
pretended  par  value  of  $33,100,  and  directed 
the  defendant  to  assign  said  shares  to  the  trus- 
tees of  said  trust,  wliich  the  defendant,  under 
said  direction,  and  by  compulsion  and  threats, 
then  and  there  did.  That,  at  the  time  of  the 
execution  of  said  bill  of  sale,  said  Ryan  took 
said  certlflcates  of  stock  so  assigned  under 
the  direction  and  compulsion  of  the  said  Ryan, 
and  handed  the  defendant,  to  wit,  662  certifi- 
cates of  trust  in  said  American  Preservers 
Trust,  at  the  pretended  par  value  of  $66,200, 
which  certlflcates  were  known  as  'American 
Preserrers  Trust  Certlflcates.'  And  the  de- 
fendant avers  that  said  bill  of  sale  to  said 
American  Preservers  Company  was  procured 
to  be  made  by  the  said  company  to  aid  said 
American  Preservers  Trust,  as  one  of  the 
agents  and  instruments  employed  and  am- 
trolled  by  the  trustees  of  said  American  Pre- 
servers Trust,  in  controlling  the  entire  manu- 
facture and  sale  of  said  products,  and  that  the 
pretended  title  acquired  by  the  plaintiff  under 
said  bill  of  sale  is  the  only  title  the  said  plain- 
tiff acquired  or  had  to  the  goods  and  chattels  in 
said  declaration  described,  and  to  the  articles 
named  In  said  bill  of  sale,  or  to  the  propertj- 
and  good  will  of  the  defendant's  business, 
and  that  the  procuring  of  the  execution  of 
said  bill  of  sale  was  part  of  said  scheme  for 
the  organization  of  said  trust,  and  the  preven- 
tion of  competition  In  the  manufacture  and 
sale  of  said  products,  for  the  raising  of  the 
market  price  of  the  same,  and  for  securing  a 
virtual  monopoly  therein,  under  the  control 
of  the  American  Preservers  Trust  That  the 
trustees  of  the  American  Preservers  Trust  and 
the  plaintiff,  by  theh-  agents,  after  procuring 
the  defendant  to  sign  said  trust  agreement, 
and  execute  said  bill  of  sale  to  plaintiff,  per- 
mitted and  required  the  defendant  to  carry  on 
the  said  business  under  his  own  firm  name 
and  style,  to  wit,  the  Michigan  Fruit-Butter 
Company,  or  A.  D.  Bishop  &  Co.,  and  to  ac- 
count to,  and  make  returns  thereof  to,  the 
plaintiff,  or  to  said  tix^tees  of  sold  American 
Preservers  Trust     That  it  was  not  intended 
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tf  tbe  tncorparatora  tluit  tald  American  I^re- 
awTcrg  Oompany  sfaould  have  an  indepcmdent 
existence  as  a  corporation,  bnt  tliat  tlie  said 
plaintiff  company  submitted  itself  to  be  used, 
end  was  nsed,  as  a  mere  channel  throogh 
which  tlie  tmst  acquired  title  to  the  interests 
of  individnBls,  partnerships,  and  corporations 
engaged  In  the  mannfacture  of  said  staple  ar- 
ticles of  food;  and  to  this  end  the  majority 
or  oontrolUne  interest  in  shares  of  stocli  in 
said  American  Preserrers  Company  were  is- 
sued by  the  plaintiff  to  the  said  trustees  of 
the  American  Prese^ers  Tmst.  That  m  De- 
cember, 1888,  the  defendant  tendwed  his  tmst 
certificates  to  the  general  manager  of  the 
trust,  and  demanded  that  said  trust  retom  to 
him  the  articles  InTentoried  In  said  bill  of  sale, 
wbidi  said  general  manager,  B.  E.  Ryan,  then 
and  there  refused  to  do.  Whereupon  the  de- 
fendant refused  to  make  any  reports  to  the 
tmst  until  March,  1889,  when  the  defendant 
again  presented  his  trust  certificates  to  said 
trustees  for  cancellation,  and  demanded  the  re- 
turn of  the  property  and  business  so  taken 
from  Iihn;  and  thereupon  the  president  of 
said  tmst  called  upon  the  defendant,  and,  by 
threats,  Induced  the  defendant  to  continne 
niaMng  rqwrts  of  business  until  the  Ist  of 
March,  1891,  and  that  in  April,  1891,  a  rein-e- 
sentatlve  of  said  trust  came  to  the  defendant, 
and  aslced  the  defendant  to  return  said  trust 
certificates,  and  to  take  in  lieu  thereof  221 
shares  of  stock  In  said  American  Presorrers 
Oompany,  stating  tliat  all  the  members  of  the 
said  trust  ware  going  into  said  American  Pre- 
servers Company,  which  the  defendant  refus- 
ed to  do,  because  the  defendaoat  avers  that  the 
said  American  Preservers  Company  w&s  &  mere 
agent  of  said  trustees  in  and  about  Ijie  organ- 
ization of  said  trust,  and  tliat  he  states  the 
fact  to  be  that  the  said  trustees  sought  to  avoid 
12>e  apt)earance  that  said  trust  was  a  part- 
nership of  corporations  by  canceling  said  tmst 
certificates,  and  aliandoning  the  charters  of 
the  various  corporations  organized  by  the  said 
trust,  except  the  charter  of  the  American  Pre- 
servers Oompany,  and  Intending  to  give  to  the 
stockholders  in  the  corporations  whose  char- 
ters were  to  be  abandoned  shares  of  st)6ck  In 
said  American  Preservers  Company,  to  be 
held  In  trust  by  the  said  trastees  of  the  Amer- 
ican Preservers  Trust,  as  trustees  for  the 
stockholders  of  the  American  Preservers  Com- 
pany, in  the  place  of  said  American  Preserv- 
era  Trust.  And  the  defendant  avers  that  said 
trust,  whether  under  the  name  of  the  Ameri- 
can Preservers  Trust,  or  of  said  American  Pre- 
servers Company,  is  a  combination  organized 
for  the  pnrxmse  of  raising  the  price  of  staple 
tftlcles  of  food,  and  preventing  competition 
therein,  and  securing  a  virtual  monopoly  there- 
of, and  is  contrary  to  public  policy,  and  void 
In  law,  for  which  reason  the  defendant  then 
and  there  refused  to  return  the  said  certifi- 
cates of  trust  That  upon,  to  wit,  March  1, 
1891,  the  defendant  was  advised  that  said 
trust  agreement  was  illegal,  and  since  said 
time  has  refused  to  render  any  reports  to  said 


trust  'i!B  oi  which  acts  UnJi  Soltag^  of  tbe 
plaintiff,  tiie  defendant  avers,  are  contrary  to 
public  policy,  and  void  in  law;  and  so  tiie 
defendant  in  fact  salth  that  the  goods  in  the 
first  and  second  counts  mentioned,  at  the  time 
when,"  etc.,  "were  the  property  of  him,  the 
defendant,  and  not  of  the  plaintiff.  Where- 
fOte,"  etc.  Here  follows  usual  conclusion  to 
pleas  in  bar  in  replevin. 

The  fourth  plea  was  demurred  to,  but  the 
demuirer  was  overraled,  and  plaintiff  replied 
to  said  fourth  plea.  '  The  second  replication 
sets  up  that  'long  prior  to  the  commencement 
of  the  actlcHi  the  plaintiff  was  the  sole  and  ab- 
ednte  owner  of  the  property  In  question;  that 
In  Jnly,  1888,  the  defendant,  in  consideration 
of  331  shares  of  the  capital  stock  of  the  plain- 
tiff, transferred  his  entire  business  property  to 
the  plaintiff,  and  that  the  defendant  continued 
to  manage  tlie  business  as  the  agent  of  the 
plaintiff  until,  to  wit.  April  1.  1891,  at  which 
time  he  claimed  ownership  of  the  property  tat 
question,  without  tills,"  etc.  The  third  replica- 
tion says  that  "after  the  time  of  the  alleged 
trust  agreement  mentioned  in  the  plea  as  hav- 
ing been  made,  the  defendant.  In  consideration 
of  331  shares  of  the  capital  stock  of  the  plain- 
tiff, then  and  there  delivered  by  the  plaintiff 
to  the  defendant,  sold  therefor  his  goods  and 
chattels  and  machinery,"  etc.,  "and  that  the 
defendant  acted  as  the  agent  of  the  plaintiff, 
and  received  and  bought  goods  and  chattels 
mentioned  in  the  declaration,  as  tbe  agent  of 
the  plabitlff,  nntil,  to  wit,  April  1,  1891,  at 
which  time  the  defendant  attempted  to  re- 
pudiate his  agency,  and  asserted  title  to  tbe 
property,  and  refused  to  account  to  the  plain- 
tiff, and  that  the  iwoperty  then  In  the  hands  of 
the  defendant  was  the  prot)erty  originally  sold, 
together  with  the  additions  and  Improvements 
made  by  the  defendant  as  plaintiff's  agent; 
without  this,  that  the  plaintiff  purchased  or 
held  said  goods  as  agent  of  said  trust,  or  acted 
as  tool  or  agent  of  said  trust."  The  fourth 
replication  says  that  "on,  to  wit,  June  20, 1888, 
the  plaintiff  was  legally  Incorporated  by  vir- 
tue of  the  laws  of  West  Vh-glnla,  and  became 
thereby,  and  had  continued,  a  legal  corpwa- 
tlon,  and  since  Its  Incorporation  has  increased 
its  stock  to  ^,500,000,  and  that  subsequent  to 
the  incorporation  of  the  plaintiff,  to  wit.  In 
July  1888,  in  consideration  of  331  shares  of  the 
capital  stock  of  the  plaintiff,  the  defendant 
sold  his  machinery,  stock  of  goods,  and  busi- 
ness for  manufacturing  mince-meats,  etc.,  and 
after  tliat  the  plaintiff  entered  Into  an  agree- 
ment with  the  defendant,  whereby  the  defend- 
ant was  to  carry  on  the  business  as  tbe  agent 
of  the  plaintiff;  that  he  did  so  up  to  April, 
1891,  and  the  additions  and  Improvements 
made  In  said  time  were  made  by  the  defend- 
ant as  the  agent  of  the  plaintiff,  and  that  In 
April,  1891,  the  defendant,  disregarding  his  du- 
ties, refused  to  recognize  the  title  of  the  plain- 
tiff; that  the  plaintiff  was  organized  and  con- 
tinued to  exist  as  an  Independent  corporation, 
having  no  connection  with  the  American  Pre- 
servers Trust,  without  this,"  etc. 
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TJtxm  the  Mai  of  the  cause  tbe  defendant 
offered  In  evidence  a  copy  of  the  agreement 
mentioned  In  the  fourth  plea,  after  Introducing 
evidence  tending  to  account  for  the  nonproduc- 
tion  of  the  original  agreement,  and  to  establish 
a  foundation  for  the  Introduction  of  secondary 
proof.    The  copy,  as  offered,  Is  as  follows; 

"Whereas,  it  is  designed  to  form  a  trust,  to 
be  known  as  the  American  Preservers  Trust, 
for  the  purpose  of  securing  Intelligent  co-opera- 
tion in  the  business  of  manufacturing  pre- 
serves, Jellies,  fruit  butters,  mince-meat,  and 
all  articles  of  commeice  connected  therewith 
or  relating  thereto,  and  of  selling  and  dealing 
In  the  same  in  home  and  foreign  markets,  and 
of  doing  ail  business  relating  and  incidental 
thereto:  Therefore,  it  is  mutually  agreed  by 
all  who  may  sign  this  agreement,  or  become  at 
any  time  the  holders  of  the  certificates  of  trust 
herein  provided  for,  as  follows: 

"First  Until  otherwise  provided,  the  tmst 
herein  created  shall  be  vested  In  nine  trustees. 

"Second.  C.  A.  Max  Wlehl,  Max  Ams,  A.  R. 
Bremer,  B.  E.  Ryan,  B.  Fenton,  and  F.  R. 
Jennings  are  hereby  appointed  trustees,  to  hold 
their  office  until  the  first  day  of  April,  A.  D. 
1890,  or  until  their  successors  are  elected  and 
qualified;  and  the  six  trustees  aforesaid  are 
hereby  directed,  authorized,  and  empowered  to 
select  and  appoint  the  other  three  trustees,  to 
hold  their  office  until  the  said  first  day  of  April, 
A.  D.  1880,  or  until  their  successors  are  dect- 
ed  and  qualified. 

"Thh;d.  The  trustees  shall  prepare  certifi- 
cates, which  shall  show  the  interest  of  each 
beneficiary  in  said  trust,  and  deliver  them  to 
the  persons  entitled  thereto.  The  certificates 
shall  be  divided  into  shares  of  the  par  value  of 
one  hundred  dollars  each,  and  shall  be  known 
as  the  'American  Preservers  Trust  Certificates.' 
The  trustees  shall  have  full  power  to  agree  up- 
on and  direct  the  form  and  contents  of  said 
certificates,  and  the  mode  in  which  they  shall 
be  executed,  attested,  and  transferred.  The 
certificates  shall  contain  an  express  stipulation 
that  the  holders  thereof  shall  be  bound  by  the 
terms  of  this  agreement,  and  by  the  by-laws 
herein  provided  for. 

"Fourth.  No  certificate  shall  be  issued,  ex- 
cept for  property,  bonds,  stock,  money,  or  busi- 
nesses, as  hereinafter  provided;  and  the  cer- 
tificates issued  shall  represent,  as  nearly  as 
posdble,  the  value  or  earning  capacity  of  the 
property,  bonds,  stocks,  money,  or  businesses 
held  by  the  trustees  in  trust.  The  certificates 
shall  be  the  best  evidence  of  the  amount  of 
interest  of  the  beneficiaries  hi  the  trust.  No 
duplicate  certificates  shall  be  Issued  by  the 
trustees,  except  upon  surrender  of  the  original 
certificates,  and  cancellation  of  the  same,  or 
upon  satisfactory  proot  of  the  loss  thereof,  and 
the  giving  of  a  satisfactory  txaxA  of  indemnity. 

"Fifth.  Each  subscriber  hereto  agrees  to  as- 
sign and  transfer,  absolutely,  to  said  trustees, 
as  many  as  he  shall  own  of  the  shares  of  the 
capita]  stock  of  the  particular  corporation  or 
corporations  indicated  in  article  sixth  of  this 
agreement,  whethw  said  corporation  now  ex- 


ists, or  Is  hereafter  to  be  organJxed,  In  consid- 
eration of  wUch  said  trustees  do  hereby  agree 
to  execute  and  ddlv«  to  each  subscriber  trust 
certificates  as  above  ^>ecified,  equal  to  the  ap- 
isralsed  amount  ot  the  earning  capacity  of  said 
stock.  The  appraised  amount  shall  be  deter- 
mined by  the  parties  in  interest  and  said  trus- 
tees. The  value  of  the  capital  stock  of  any 
corporation  whose  stock  it  is  contemplated  will 
be  assigned  to  said  trust  shall  be  first  agreed 
upon  between  said  trustees  and  the  stockliold- 
ers  willing  to  tranaCer  the  same,  and,  after  it 
is  agreed  upon,  there  shall  be  no  discrimina- 
tion in  the  purchase  price  thereof,  as  between 
stockholders  of  the  same  corporation  transfa- 
ring  their  shares  at  the  same  time. 

"Sixth.  This  agreement  shall  take  effect 
within  sixty  days  from  the  time  those  h<dd- 
Ing  a  majority  of  the  stock  in  the  following 
corporations,  formed  or  to  be  formed,  to  wit: 
X  O.  Schimmel  Preserving  Company,  Buffa- 
lo Conserve  Company,  Max  Ams  Preserving 
Company,  A,  R.  Bremer  Preserving  Com- 
X>any,  Ryan  Bros.  Preserving  Company,  Charm 
Preserve  Company,  Indianapolis  Preserving 
Company,— have  transferred  the  same  to  said 
trustees.  Thereafter,  the  said  trustees  and 
their  successors  shall  have  power  to  purchase 
other  stocks  and  bcmda  of  the  same  oom- 
paniea,  or  of  companies  organized  for  or  en- 
gaged In  conducting  the  same  business,  or 
any  of  the  businesses  hereinbefore  spedfled, 
and  to  purchase  the  property  or  business  ct 
any  company,  association,  partnership,  or  in- 
dividual engaged  In  any  of  said  businesses, 
and  may  issue  therefor  certificates  of  trust 
equal,  at  par  value,  to  the  appraised  amoont 
of  the  earning  capacity  and  value  to  the  tmst 
of  said  stocks,  bonds,  property,  and  biisl- 
nesses  so  purchased,  or  shall  have  power  to 
lease  the  premises  of  such  companies,  partnw- 
ships,  associations,  or  individuals,  paying 
therefor  such  rental  as  they  may  deem  prop- 
er, whenever,  in  their  Judgment,  it  is  for  the 
beat  interests  of  the  trust  to  lease,  rather 
than  purchase; 

"Seventh.  All  stocks  and  bonds  sold  and 
transferred  to  said  trustees  shall  be  hdd  by 
them  and  their  successors  tar  the  benefit  of 
all  the  owners  of  said  trust  certificates.  No 
stocks  so  held  by  said  trustees  sliall  be  sold 
or  surrendered  by  said  trustees,  during  the 
continuance  of  this  trust,  without  the  consent 
of  a  majority  iq  number  and  value  of  the 
holders  of  trust  certificates:  provided,  liow- 
ever,  that  said  trustees  may,  from  time  to 
time,  assign  such  shares  of  stock  as  may  be 
necessary  to  qualify  any  person  or  persons 
chosen,  or  desired  to  be  chosen,  as  directors 
of  any  companies,  the  stock  of  which  are  held 
by  said  trustees.  Bonds  and  other  pn^erty 
held  by  said  trustees  may  be  sold  by  them. 

"Eighth.  That  said  trustees  shall  have  pow- 
^  to  cause  corporations  to  be  formed  for  the 
purposes,  and  with  all  or  any  of  the  powers 
specified  in  the  purposes,  of  this  agreement: 
provided,  that  the  stock  of  such  corporation 
shall  be  issued  for  cash,  or  for  property  at  its 
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casb  Taln«y  and  shall  be  issued  to,  or  be  pxa- 
chased  by,  said  trustees.  In  the  manner  pro- 
vided In  section  sbcth  of  this  agreement 

"Ninth.  Said  trustees  shall  receive  and  safe- 
ly keep  all  moneys  rec^ved  from  dividends, 
or  Interest  upon  stocks,  bonds,  or  moneys 
held  in  trust,  and  shall  distribute  the  same, 
as  well  as  all  moneys  received  from  sales  of 
trust  property,  by  declaring  and  paying  divi- 
dends np<A  said  trust  certificates  as  funds 
accumulate  which  are  not  needed  for  the  uses 
and  expenses  of  the  trust.  The  trustees  shall, 
however,  keep  separate  accounts  of  receipts 
from  dividends  and  interest,  and  of  receipts 
from  sale  of  trust  property,  and,  in  declaring 
any  dividends  in  which  moneys  derived  from 
sales  of  trust  property  are  included,  shall 
i-ender  the  holders  of  trust  certificates  a  Btat»- 
luent  showing  what  amount  oC  the  fund  dis- 
tributed was  derived  from  such  sales  or  trans- 
fers. 

"Tenth.  The  trustees  shall  rendw  to  the 
holders  of  trust  oertiflcates,  at  each  annual 
meeting,  a  statement  of  the  receipts  and  di»- 
bnrsements,  and  of  the  afbdis  of  the  trust, 
for  the  year.  They  shall  also,  whenever  de- 
manded by  a  majority  in  value  of  the  holders 
of  trust  certificates,  furnish  a  true  and  com- 
plete inventory  and  appralsemoit  of  all  pn^ 
erty  held  in  trust,  and  a  statement,  as  full  as 
possible,  of  the  financial  atCalrs  of  the  various 
companies  whose  stocks  are  btM  in  trust 

"Eleventh.  Said  trustees  shall  exercise  su- 
pervision, so  far  as  their  ownership  of  stock 
shall  enable  them  to  do,  over  the  several  cor^ 
poratlons  or  associations  whose  stock  is  held 
by  said  trustees.  As  stockholders  of  said  c(»v 
poration,  they  shall  elect,  or  endeavor  to 
elect  honest  and  competent  men  as  directors 
and  officers  thereof,  who  may  be  paid  a  rea- 
sonable compensation  for  their  services.  Hey 
may  elect  themselves  as  such  directors  and 
officers,  and  shall  endeavor  to  procure  such 
judicious  and  efficient  management  of  such 
coipoiatioDS  as  shall  be  most  conducive  to  the 
interest  of  the  holders  of  trust  certlficatea 

"Twelfth.  All  of  the  powers  of  tlie  trustees 
«an  be  exercised  by  a  majority  vote  of  their 
full  number,  either  In  person  or  by  proxy, 
except  in  the  election  of  officers,  as  provided 
In  tlie  by-laws:  provided,  that  no  proxy  to 
represent  a  trustee  can  be  given  to  or  be 
voted  by  any  person  other  than  a  trustee. 
The  said  trustees  may  appoint  from  their  own 
number  an  executive  committee,  and  may  ap- 
point othor  ccnnmittees,  composed  wholly  or 
in  part  of  persons  not  of  the  board  of  trus- 
tees, and  delegate  to  such  committees  such 
of  their  powers  as  they  may  deem  advisable. 
A  majority  of  each  committee  may  exercise 
all  the  powers  conferred  upon  such  commit- 
tee. Whenever  the  trustees,  by  resolution, 
shall  determine  to  Increase  the  number  of 
trustees,  a  copy  of  said  resolution,  together 
with  the  call  for  a  meeting  of  certificate  hold- 
ers to  vote  thereon,  siiall  be  sent  to  every  cer- 
tificate holder  whose  address  Is  Imown  to  the 
secretary.  At  least  thirty  days'  notice  of 
v.4lN.E.no.20 — 19 


said  meeting  shall  be  given.  If  a  majorlc; 
in  value  of  certificate  h<dderB  at  said  meet- 
ing vote  to  increase  the  number  of  trustees, 
the  board  <^  trustees  shall  appoint  the  addi- 
tional trustees  thus  created,  as  in  case  of  a 
vacancy;  and  whenever  the  trustees  shall,  by 
resolution,  determine  to  dimlnisb  the  number 
of  trustees,  a  copy  of  said  resolntlon,  thirty 
days  prior  to  the  annual  meeting,  shall  be 
mailed  to  each  certificate  holder;  and  they 
shall  vote  on  such  proposition  at  said  annual 
meeting,  and.  If  agreed  to,  the  trustees,  or  the 
number  by  which  it  shall  be  determined  to 
reduce,  shall  not  be  elected  at  said  meeting, 
provided  the  board  of  trustees  shall  never  be 
reduced  to  less  than  five,  and  not  reduced  at 
any  annual  election  by  more  than  three  to  be 
at  said  meeting  elected. 

"Thirteenth.  The  trustees  may  employ  and 
pay  all  such  agents  and  attorneys  as  they 
may  find  it  necessary  to  employ  In  the  man- 
agement of  said  trust 

"Fourteenth.  Until  after  April  1,  1889,  no 
trustee  shall  receive  a  salary  for  his  services 
as  trustee.  After  that  date  each  trustee  shall 
receive  a  salary  not  to  exceed  the  sum  of 
six  thousand  d<dlars  per  annum,  the  amount 
of  which  salary  shall  be  fixed  from  time  to 
time  by  tlie  certificate  holders  at  their  annual 
meetings.  This  provision  is  not  intended  to 
prohibit  any  of  the  trustees,  prior  to  or  after 
April  1,  1889,  from  receiving  salaries,  the 
amount  whereof  shall  be  fixed  by  the  board 
ot  trustees,  for  services  as  president,  secre- 
tary, treasurer,  manager,  w  in  other  capaci- 
ties than  a  trustee  only.  The  whole  or  any 
part  of  the  foregoing  provision,  to  wit,  pro- 
vision fourteenth,  may  be  modified  by  any 
by-law  now  or  henattiN  adopted  by  the  cer- 
tificate holders. 

"Fifteenth.  The  board  of  trustees  shall 
have  its  principal  office  in  the  city  of  Fitts- 
borgb,  subject  to  change  by  a  vote  of  the 
trustees,  at  which  office,  or  In  a  place  of  safe 
deposit  adjacent  thereto,  the  stocks  held  In 
trust  shall  be  kept 

"Sixteenth.  All  powers  and  duties  vested 
in  the  trustees  herein  named  shall  vest  In, 
and  be  exercised  by,  the  successors  of  said 
trustees,  appointed  as  herein  prescribed. 

"Seventeenth.  Elections  for  trustees  to  suc- 
ceed those  herein  appointed,  and  authorized 
to  be  appointed  after  the  expiration  ot  the 
term  for  which  they  have  been  appointed, 
shall  be  held  annually.  At  the  annual  elec- 
tion, 1890,  three  trustees  shall  be  elected  to 
hold  their  office  for  one  year,  three  to  hold 
their  office  for  two  years,  and  three  to  bold 
their  office  for  tliree  years.  Thereafter,  three 
trustees  shall  be  elected  annually,  to  take  the 
place  of  those  retiring,  to  hold  their  office 
for  three  years,  except  those  elected  to  fill  a 
vacancy  from  any  cause  except  expiration 
of  term,  who  shall  be  elected  for  the  balance 
of  the  term  of  the  trustees  whose  places  they 
are  elected  to  fill.  Every  trustee  shall  bold 
his  office  until  bis  successor  is  elected  and 
qualified. 
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"Blg1)te<snfh.  For  their  acts  as  trustees  the 
tmstees  shall  not  be  personally  liable  or  re- 
sponsible, except  for  willful  misconduct  <x 
n^ect 

"Nineteenth.  Trustees  shall  be  elected  by 
ballot  by  the  owners  of  trust  certificates,  or 
their  proxies.  At  all  meetings  the  owners  of 
trust  certificates  who  shall  be  registered  as 
such  on  the  books  of  the  trustees  may  vote 
in  person  or  by  proxy,  and  shall  have  one 
vote  for  each  and  every  share  of  trust  certifi- 
cates standing  in  their  names;  bnt  no  such 
owner  shall  be  entitled  to  rote  upon  any 
share  which  has  not  stood  in  his  name  thirty 
days  prior  to  the  day  appointed  for  the  elec- 
tion. The  transfer  books  shall  be  closed  for 
thirty  days  prior  to  the  day  apiminted  for 
the  annual  election.  A  majority  of  the  shares 
represented  at  such  election  shall  elect 

"Twentieth.  The  annual  meeting  of  the 
owners  of  said  trust  certificates  for  the  elec- 
tion of  tmstees,  and  for  other  business,  shall 
be  held  at  the  ofilce  of  the  trustees  on  the 
Wednesday  nearest  the  fifteenth  day  of 
March  of  etuA  year,  and  said  meetings  may  be 
adjourned  from  day  to  day  until  its  business 
is  completed.  Special  meetings  of  the  own- 
ers of  trust  certificates  may  be  called  by  a 
uajority  of  the  trustees,  at  such  times  and 
X>laces  as  they  may  appoint  It  shall  also 
Oe  the  duty  of  the  trustees  to  call  a  special 
meeting  of  the  holders  of  trust  certificates, 
whenever  requested  so  to  do  by  a  petiti<m 
signed  by  the  holders  of  twenty-fire  per  cent 
m  value  of  such  certificates.  The  business 
of  such  special  meetings  will  be  confined  to 
the  objects  specified  in  the  notice  given  there- 
for. Notice  of  the  time  and  place  of  all 
meetUgB  of  the  owners  of  trust  certificates 
shall  be'  given  by  mailing  a  notice  to  the  ad- 
dress of  each  certificate  bolder,  so  far  as 
known,  at  least  ten  days  before  such  meet- 
ing, and  by  public  notice  in  one  of  the  princi- 
pal papers  of  the  city  where  the  office  of  the 
said  trust  may  be  located,  ten  days  befwe 
said  meeting. 

"Twenty-First  At  any  meetings,  bylaws 
may  be  made,  amended,  and  repealed  by  not 
less  than  two-thirds  in  value  of  the  holders 
of  trust  certificates:  provided,  however,  that 
said  by-laws  shall  not  be  inconsistent  with 
any  by-laws  which  have  been,  or  may  be, 
adopted  by  the  holders  of  trust  certificates, 
nor  with  this  trust  agreement. 

"Twenty-Second.  Whenever  a  vacancy  oc- 
curs in  the  board  of  trustees,  from  any 
cause  other  tlian  an  expiration  of  the  term  of 
office,  the  remaining  trustees  may  adopt  a 
trustee  to  fill  the  vacancy  until  the  next  an- 
nual meeting,  or,  at  their  option,  may  call  a 
meeting  of  the  owners  of  trust  certificates  for 
the  purpose  of  electing  a  trustee  to  fill  the 
vacancy  or  vacancies. 

"Twenty-Third.  If,  for  any  reason,  at  any 
thne,  a  trustee  or  trustees  shall  be  appointed 
by  any  court  to  fill  a  vacancy  or  vacancies, 
the  tnistee  or  trustees  so  appointed  shall 
hold  their  or  his  office  or  offices  only  until  his 


or  their  successor  or  Buccessors  sliaU  be  ap- 
pointed or  elected  in  the  manner  alwve  pro- 
vided for. 

"Twaity-PoiMth.  It  shall  be  obUgatory  np- 
on  all  trustees  to  attend  each  and  every  meet- 
ing of  the  board  of  trustees,  either  in  posoo 
or  by  proxy;  and  in  the  event  of  any  tmstee 
absenting  himself  from  three  successive 
meetingis,  or  failure  to  be  represented  by 
proxy  at  such  meetings,  then  in  such  case  the 
office  held  by  said  trustee  shall  be  consid- 
ered vacant  and  the  vacancy  be  ffiled  as 
hereinbefore  provided. 

"Twenty-Fifth.  Whenever  any  change  shall 
occur  in  tt>e  board  of  trustees,  the  legal  title 
■to  the  stock  and  other  property  held  in  trust 
shall  pass  to  and  vest  in  the  snccessors  of 
said  trustees  without  any  fonnal  transfer 
thereof;  bilt  if,  at  any  time,  such  formal 
transfer  shall  be  deemed  advisable  or  neces- 
sary, said  formal  transfer  sliall  be  made,  and 
it  shall  be  the  duty  of  the  board  of  trustees  to 
obtain  the  same,  and  it  shall  be  the  duty  of  an; 
retiring  trustee,  or  the  executor  or  adminis- 
trator of  any  deceased  tnistee,  to  make  such 
transfer. 

"Twenty-Sixth.  This  trust  shall  continue 
for  the  period  of  twenty-five  yean:  provided, 
however,  that  If,  at  any  time  after  the  expi- 
ration of  one  year,  seventy-five  per  cent  of 
all  the  holders,  In  valae,  of  trust  certificates, 
or,  after  the  expiration  of  five  years,  sixty- 
five  and  two-thirds  per  cent  of  the  holders. 
In  value,  of  trust  certificates,  shall,  at  a 
meeting  of  certificate  hoUers  called  for  that 
purpose,  vote  to  terminate  the  trust  they 
may  at  the  same  or  at  a  subsequent  meet- 
ing, called  for  that  purpose,  decide,  by  a 
vote  of  fifty-one  per  cent  of  their  number, 
the  mode  in  wliich  the  affairs  of  the  trust 
shall  be  wound  up,  and  whether  it  shall  be 
sold,  and  the  value  thereof  distrilyuted.  or 
whether  part,  and,  if  so,  what  part,  riiall  be 
delivered,  and  what  part  shall  be  sold,  and 
whether  such  sale  sliall  be  public  or  private. 
To  the  parties  whose  property,  stocii,  or  hvair 
nesa  sliall  have  been  transferred  to  said  trust 
sliall  be  given  the  first  privilege  of  purchas- 
ing the  stock,  property,  or  business  by  them 
transferred.  The  trustees  who  shall  con- 
tinue to  hold  their  offices  for  that  puri>oee 
shall  wind  up  the  atCalrs  of  the  tmst  in  the 
mode  agreed  upon  by  the  holders  of  trust 
certificates,  as  aforesaid. 

"Twenty-Seventh.  The  trustees  shall  have 
power  to  do  whatever  is  necessary  and  prop- 
er for  carrying  into  execution  the  foregoing 
powers,  and  the  purposes  for  which  this  trust 
was  organized. 

"Twenty-Eighth.  Should  any  party  or  par- 
ties holding  certificates  of  this  trust,  or  be- 
ing a  lessor,  be  desirous  of  operating  an  es- 
tablishment controlled  by  this  trust  the  par- 
ty or  parties  sball  make  application  to  tbe 
board  of  trustees  for  such  privilege,  atatint; 
in  said  application  the  kind  and  estimated 
time  during  which  he  or  they  may  desire  to 
operate  such  an  establishment;  also,  the  eati- 
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mated  time  dvring  -which  he  or  they  may  de- 
sire to  operate  such  an  establishment;  also.thQ 
estbuated  quantity  of  goods  he  m:  they  may 
desire  to  produce.  Then,  should  said  speci- 
fied establishment  be  not  already  In  opera- 
tion, the  said  privilege  may,  in  their  discre- 
tion, be  granted  by  the  said  board  of  trus- 
tee«  on  the  following  general  terms  and  con- 
ditions: (1)  The  party  or  parties  to  whom 
such  priyllege  may  be  granted  shall  pay 
monthly  hito  the  treasury  of  the  trust  a 
profit  on  aU  goods  manufactured  in  such 
privileged  establishment  Said  profit  shall 
equal,  at  least,  the  average  profit  which  the 
trust  has  derived  during  snch  month  from 
all  the  establishments  operated  by  It  for  the 
period  of  time  as  covered  by  such  privilege. 
(2)  The  party  or  parties  privileged  shall  bear 
all  expense  incidental  to  putting  that  estab- 
lishment in  condition  to  operate,  and  furnish 
all  capital  needed  to  operate,  the  same.  (3) 
The  party  or  parties  privileged  shall  furnish 
to  the  trust  ample  and  satisfactory  surety 
for  the  payment,  monthly,  of  the  above-men- 
tioned profits.  (4)  The  trust  shall  at  all 
times  retain  contr^  over  such  establishment, 
and  shall  cancel  such  privilege,  whenever 
they  may  deem  proper,  or  whenever,  in  the 
opinion  of  the  trustees,  it  has  operated  to  the 
prejudice  of  the  best  interest  of  the  trust 

"Twmtj'-Ninth.  The  trust  certificates  may 
be  of  the  following  form,  but  may  be  changed 
form  time  to  time  by  the  trustees,  in  accord- 
ance with  provision  8  of  this  agreement:  'No. 

.    Shares     of     $100.00     each.    Shares 

.    American  Preservers  Trust    This  Is 

to  certify  that entitled  to shares 

in  the  equity  to  the  property  held  by  the 
trustees  of  the  American  Preeervers  Trust, 
transferable  only  on  the  books  of  said  trus- 
tees on  surrender  of  this  certificate.  This 
certificate  is  issued  upon  condition  that  the 
bolder,  or  any  transferee  thereof,  shall  be 
subject  to  all  the  provisions  of  the  agre^ 
ment  creating  said  trust,  and  of  the  by-laws 
adopted  in  pursuance  of  said  agreement,  as 

fully  as  if  had  signed  the  said  frust 

agreement  Witness  the  liands  of  the  presi- 
dent and  secretary  of  the  board  of  trustees, 

this day  fflf ,  A  D.  1 ,  at  the 

city  of  Pittsburgh.   ,  President , 

S«!cretary.'    Back:  'For  value  received, 

hereby  sell  and  transfer  to shares 

of  the  American  Preservers  Trust,  standing 
in  my  name  an  the  books  of  said  trust,  and 
-——  hereby  irrevocably  appoint  at- 
torney to  make  the  necessary  transfer  upon 
the  books  of  said  trust  in  accordance  with 
the  regulations  thereof,  and  upon  the  ccmdi- 
tions  expressed  upon  the  face  a£  this  certifi- 
cate.   Dated  ,   188-.    In  presence  of 

"Thirtieth.  The  trustees,  whenever  the  value 
of  stock,  bonds,  property  or  business  which 
have  accumulated  in  their  hands  shall  have 
increased  in  value,  (Mr  when  money  not  nec- 
essary for  the  uses  of  the  trust  shall  have 
accumulated  in  their  hands,  may  Increase  the 


amount  of  trust  certificates  to  the  extent  of 
such  increase  or  accumulation,  and  divide 
the  same  among  the  certificate  holders." 

The  court  refused  to  admit  the  copy  of  the 
agreement  and,  after  the  Introduction  of  tes- 
timony by  both  plaintiff  and  defendant,  ex- 
cluded all  the  evidence  of  the  defendant,  and 
said  to  the  Jury:  "The  Court:  Gentlemen  of 
the  Jury,  it  becomes  necessary  to  relieve  you 
of  this  case.  Of  course,  that  may  be  small 
consideration  to  yon  for  having  sat  here  for 
a  day  or  so  to  hear  it,  but  at  the  same  time, 
there  was  co  evidence  Introduced  on  the  part 
Of  the  defendant  which  shows  this  American 
Preservers  Company,  the  plalntitF  in  this 
case,  to  have  been  in.  an  Illegal  combination. 
It  may  have  been  so,  but  we  can't  find  it  so 
from  this  testimony.  There  is  only  one  cause 
here  shown,  and,  as  it  is  a  prima  fade  case 
for  the  plaintiff,  I  am  going  to  instruct  yon 
as  follows:  The  court  instructs  the  Jury  that 
the  defendant.  Bishop,  has  failed  to  make  out 
a  defense,  and  tliat  the  plaintiff,  the  Ameri- 
can Preservers  Company,  has  made  out  a 
prima  facie  case.  Yon  are  therefore  instruct- 
ed to  find  tor  the  plaintlfl,  the  American  Pre- 
servers Company,  and  your  verdict  should 
be  in  the  fbllowlnjg  form:  'We,  the  Jnry,  find 
the  Issues  for  the  plaintiff,  and  find  the 
property  described  in  the  writ  in  the  plain- 
tiff, and  assess  the  plaintiff's  damages  at  one 
cent.'  I  will  ask  one  of  you  to  sign  that,  as 
foreman.  Yon  are  doing  that  under  compul- 
sion, and  you  need  not  feel  that  It  Is  your 
verdict  as  it  is  a  mere  form.  (The  defend- 
ant, by  his  counsel,  then  and  there  duly  ex- 
cepted.) The  Court:  You  are  simply  doing 
what  the  court  tells  you  to  do.  It  is  not  as 
if  yon  went  out  and  found  such  a  verdict; 
but,  at  the  same  time,  we  have  to  go  through 
this  fwm."  The  defendant  asked  six  written 
InBtmctions  to  be  given  to  the  Jury,  but  they 
were  all  refused.  The  Jury  returned  a  ver- 
dict In  accordance  with  the  written  Instruc- 
tions given  by  the  court  and  Judgment  was 
rendered  In  favor  of  the  plaintiff  for  one 
cent  damages,  after  the  overruling  of  a  mo- 
tion for  a  new  triaL  The  appellate  court 
has  aSIrmed  the  Judgment  of  the  circuit 
court  and  the  present  appeal  is  prosecuted 
from  such  Judgment  of  aflHrmance. 

Amd,  Evans  &  Amd,  for  appellant  Mo- 
ran,  Kraus  &  Mayer  (A.  Leo  Weil,  of  ooun- 
sel),  for  appellea. 

MAORUDBR,  J.  (after  stating  the  facts). 
Upon  the  trial  of  the  case  below  the  plain- 
tiff (the  appellee  here)  introduced  in  evi- 
dence a  certificate  of  Incorporation  signed  by 
the  secretary  of  state  of  West  Virginia,  and 
dated  Jnne  20,  1888,  declaring  six  corpora- 
tors therein  named  to  be  a  corporation  by 
the  name  of  American  Preservers  Company, 
and  also  a  bill  of  sale  executed  on  July  24, 
1888,  by  the  appellant  to  said  company, 
granting  to  it,  in  consideration  of  the  trans- 
fer to  him  of  331  shares  of  Its  stock,  the 
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gooda,  effects,  and  chattels  described  In  an 
annexed  schednle,  and  his  business,  and 
the  good  will  of  the  same,  with  the  appur- 
tenances. The  plaintiff  then  examined  one 
B.  B.  I^an,  the  secretary  and  general  man- 
ager of  laid  company,  and  who  was  also 
the  secretary  of  the  American  Preservers 
Trust,  and  one  of  the  trustees  of  said  trust. 
Ryan  testified  that  he  made  demand  ui>on 
appellant  for  the  property  before  bringing 
this  suit;  that  he  received  the  bill  of  sale 
from  appellant,  and  delivered  to  him  a  cer- 
tificate for  S31  shares  of  the  stock  of  said 
company,  but  at  the  same  Interview,  and 
"within  an  hour  or  two,"  took  back  said 
shares,  and  delivered  to  appellant  G62  cer- 
tificates of  trust  of  the  American  Preservers 
Trust;  that  as  secretary  of  the  company  he 
delivered  the  331  shares  of  stock;  that,  as 
secretary  of  the  trust,  he  delivered  the  trust 
eertiflcatee;  that  be  received  back  tbe  S31 
shares  of  stock  as  an  officer  of  the  trust; 
and  that  at  the  same  Interview,  and  upon 
receipt  of  the  bill  of  sale,  he  then  and  there 
appointed  appellant  manager  and  custodian 
of  tbe  property  described  in  the  Mil  of  sale, 
with  directions  to  conduct  the  business,  and 
report  to  him  (Ryan)  all  the  purchases  and 
sales  and  receipts  and  disbursements.  After 
the  examination  of  Ryan  tbe  plaintiff  rested. 
The  defendant  them  offered  to  Introduce  evi- 
dence, oral  and  written,  tending  to  sustain 
the  averments  of  bis  fourth  plea.  Some  of 
this  evidence  was  rejected  when  offered, 
some  of  it  was  admitted  when  offered;  but 
all  of  It,  upon  motion  of  the  plaintiff,  was 
finally  ruled  out,  and  the  Jury  was  instruct- 
ed to  find  the  Issues  for  the  plaintiff.  We 
cannot  notice  all  the  objections  to  specific 
offers  of  testimony,  nor  pass  upon  the  rul- 
ings of  the  court  in  detail.  We  deem  it 
sufficient  to  consider  the  general  ground  up- 
on which  the  action  of  the  trial  court  was 
based,  and  the  general  theory  which  the  de- 
fendant sought  to  maintain  by  bis  offered 
and  rejected  testimony. 

The  court  below  seemed  to  take  the  view 
that  the  plaintiff  was  an  independent  and 
legally  organized  corporation,  and  that,  as 
the  defendant  had  executed  a  bill  of  sale  of 
his  property  and  business  to  that  corpora- 
tion, and  then  assumed  to  act  as  its  custo- 
dian and  agent  In  the  management  of  the 
property  and  business,  he  was  estopped 
from  denying  the  plaintiff's  title  or  right 
of  poBseaslon.  On  the  other  hand,  it  was 
claimed  by  the  defendant  below  that  a  com- 
bination was  formed  among  all  the  manu- 
facturers of  and  dealers  in  fruit  butters.  Jel- 
lies, preserves,  and  like  products,  in  the 
United  States,  under  the  name  of  the  Amer^ 
lean  Preservers  Trust,  for  the  purpose  of 
controlling  the  manufacture  and  sale  of  said 
products,  and  preventing  competition  there- 
in, and  raising  the  market  price  thereof,  and 
thereby  securing  a  monopoly  therein;  that 
this  combination  was  organized,  and  sought 
to  effect  Its  purpose,  under  and  in  pursu- 


ance of  a  written  agreement  lAgned  by  Uk 
parties  to  the  combination;  that  the  plain- 
tiff company  was  formed  In  accordance  with 
the  provisions  of  this  agreement,  and  for 
the  purposes  of  accomplishing  tbe  objects 
of  the  trust;  that  those  objects  were  Illegal, 
and  against  public  pc^cy;  that  the  agree- 
ment was  illegal  and  void,  as  providing  for 
a  comblnatlMi  in  restraint  of  trade  In  staple 
articles  of  food,  in  general  use  and  demand 
by  tbe  inliabitants  of  Illinois;  and  that  the 
transfer  of  defendant's  goods  and  machin- 
ery and  business  by  means  of  a  bill  of  sale 
to  the  plaintiff,  and  the  delivery  of  the 
shares  of  stock  to  defendant,  and  the  rede- 
livery thereof,  to  tbe  tmstees  of  tbe  com- 
binaticm,  ia  exchange  for  trust  certificates, 
and  tbe  appointment  of  defendant  as  custo- 
dian of  the  property,  and  agent  to  cany  on 
the  business,  theretofore  exclusively  his 
own,  were  all  parts  of  the  illegal  scheme, 
and  aids  In  tbe  accomplishment  of  the  un- 
lawfnl  objects  of  the  trust.  We  are  Inclined 
to  tblnk  that  the  claim  thus  made  by  the  de- 
fendant, and  which  is  set  up  in  bis  fourth 
plea,  would  have  constituted  a  good  defense 
to  tbe  action,  if  he  had  been  allowed  to  es- 
tablish It  by  proper  evidence. 

1.  A  preliminary  question  arises  as  to  the 
action  of  tbe  trial  court  In  excluding  the  offers 
ed  copy  of  the  trust  agreement  The  original 
agreement  was  not  in  the  possession  of  the  de- 
fendant, and  it  1b  daimed  tliat  a  proper  foun- 
dation was  not  laid  for  the  introduction  of  sec- 
ondary evidenceL  Proof  of  the  contents  of  a 
document  may  be  established  by  secondary 
evidence,  when  it  Is  in  the  possession  of  the 
adverse  party,  wbo  withholds  it  at  tbe  trial, 
provided  that  notice  to  produce  the  original 
has  been  duly  served,  where  such  notice  is 
requisite.  1  Tayl.  Bv.  pt  2,  |  440;  21  Am. 
&  Eng.  Enc.  Law,  pp.  984,  985.  Secondary 
evidence  may  be  offered  to  prove  tbe  substance 
of  a  document  wtalcb  it  is  out  of  the  power  of 
the  party  to  produce;  and  this  rule  applies  to 
papers  oat  of  the  Jurisdiction  of  the  coort,  pro- 
vided due  effort  be  made  to  obtahi  such  pa- 
pers. 1  Wtaart  Ev.  |  130;  21  Am.  &  Eng. 
Enc.  Law,  p.  980.  The  notice  to  produce  the 
original  may  be  given  either  to  the  advorse 
party  himself,  or  to  his  attorney.  Id.  989.  In 
the  case  at  bar,  notice  to  produce  the  original 
agreement,  and  the  by-laws  of  the  company 
and  of  the  trust,  was  served  upon  the  attor- 
neys of  the  plaintiff,  including  Hr.  A.  L.  Wen, 
hereinafter  named.  Subpoena  duces  tecum 
was  also  served  upon  Ryan,  the  secretary  and 
manager  of  the  company,  and  secretary  and 
manager  of  the  trust,  and  upon  A.  B.  Bremer, 
president  of  the  company,  and  one  of  the  tms- 
tees of  the  trust  Byan  swears  that  he  was 
present,  and  saw  the  defendant,  Bi^<9,  sign 
the  trust  agreement,  and  that  after  it  was 
signed  it  was  put  into  the  bands  of  "tbe  cns- 
todian  of  the  agreement,  the  solicitor  of  the 
trust  A,  Leo  Well,— this  gentleman  here,"— 
and  that  he  saw  it  vrithbi  a  day  or  two  there- 
after.  Weil,  a  resident  of  Plttaburgh,  in  Pen» 
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sylyanla,  wbei«  the  principal  office  or  place  of 
buslnees  of  the  plaintiff  was  relgulred  by  its 
charter  to  be  kept,  and  whose  name  was  sign- 
ed to  the  replication  as  one  of  the  plaintiff's 
attorneys,  and  who  assisted  in  the  conduct  of 
the  trial,  was  examined  as  a  witness  at  the 
trial,  and  swore  that  Bishop  signed  the  agree- 
ment; that  there  were  two  copies  of  the  agree- 
ment; that  one  was  deposited  with  a  safe-de- 
posit company  in  Pittsburgh;  that  the  other 
was  in  his  poaseeslon,  in  accordance  with  the 
terms  of  the  agreement;  that  the  trust  had 
been  dissolred;  that  a  large  number  of  pa- 
pers had  been  left  In  Pittsburgh  when  it  was 
dissolved;  that  he  had  caused  seardi  to  be 
made  In  his  office  at  Pittsburgh  to  obtain 
these  papers,  and  had  been  unal>le  to  find 
them;  and  that  the  by-laws  were  attached  to 
the  trust  agreement  Byan  and  the  defendant 
do  not  spealc  of  more  than  one  original  agree- 
ment as  luiTing  been  signed  by  the  defendant, 
but^  If  there  was  a  duplicate  original,  it  suffi- 
ciently appears  that  both  were  within  the  con- 
trol of  Weil,  who  drew  the  agreement,  and 
was  the  legal  adviser  and  solicitor  both  of  the 
plaintiff  and  of  the  trust,  in  which  plaintiff 
was  an  associate  member.  Prior  to  tlie  trial 
a  bill  In  chancery  had  been  filed  by  one  Meyer, 
In  the  circuit  court  of  Cook  county,  against  the 
president  and  secretary  of  the  plaintiff,  Bremer 
and  Ryan,  and  other  parties,  setting  up  the 
trnst  agreement;  and  Ryan  had  filed  an  an- 
swer thereto,  admitting  the  existence  of  the 
trust  agreement,  in  words  and  figures  as  plead- 
ed In  the  biU.  The  defendant  below,  upon  the 
trial,  offered  in  evidence  the  said  bill  and  an- 
swer, aa  showing  a  copy  of  the  trust  agree- 
ment, which  had  been  admitted  to  be  correct 
by  the  plaintiff,  or  its  officers  and  managers. 
This  copy  was  shown  to  the  defendant  when 
he  testified,  and  he  swore  that  he  signed  ttie 
original  agreement  In  the  latter  part  of  May, 
1888;  that  Ryan  and  Weil  were  present;  that 
be  "never  saw  it  bat  that  once";  that,  when 
he  saw  it,  it  was  lying  on  the  table,  and  Ryan 
was  very  particular  about  it,  and  "I  think," 
too,  It  was  in  his  hands;  that  they  would  not 
let  him  make  a  copy  of  it;  that  he  could  not 
compare  any  copy  of  it  with  the  original  with- 
out having  the  original,  and  never  Iiad  the  orig- 
inal, except  at  that  time;  that  he  read  It 
through,  but  there  was  a  great  deal  of  it,  and 
he  could  not  remember  its  entire  language; 
that  the  copy  shown  him,  set  out  in  said  bill, 
"is  a  copy  of  the  agreement  I  signed,  as  near 
as  I  can  teU."  It  furthermore  appears  from 
the  testimony  of  Mr.  Weil  ttiat  during  the  trial 
be  had  a  copy  of  the  trust  agreement  in  his 
];)ossession,  which  he  had  found  in  the  office  of 
the  plaintiff  company,  but  he  declined  to  pro- 
duce it  We  are  referred  by  counsel  for  ap- 
pellee to  the  case  of  Dickinson  v.  Breeden,  25 
111.  186.  There  it  was  held  that,  where  a  party 
desiring  to  introduce  secondary  evidence  of 
the  contents  of  a  deed  had  the  Imowledge  of 
the  grantee's  residence,  the  latter's  deposition 
should  be  taken  to  prove  the  existence  of  the 
original,  and  that  it  was  lost,  or  so  mislaid  that 


it  conid  not  be  found  after  diligent  searcb. 
We  cannot  see  why  the  fticts  of  the  present 
caae  do  not  bring  It  within  the  doctrine  of  the 
Breeden  Case.  The  existence  of  the  original 
trust  agreement  was  established  by  the  testi- 
mony of  tiiree  witnesses;  and  the  original 
draftsman  of  the  agreement,  and  the  custodian 
to  wlMwe  possession  it  had  been  intrusted,  was 
examined  orally  as  a  witness,  and  swore  that 
he  had  caused  search  to  be  made  for  it,  and 
that  It  could  not  be  found.  But,  If  the  evi- 
dence was  not  conclusive  as  to  the  loss  or  de- 
struction of  the  original,  the  defendant  showed 
that  it  was  beyond  the  jurisdiction  of  the 
court,  and  in  the  possession  or  under  the  con- 
trol of  the  plaintiff,  and  that  the  latter,  after 
being  notified,  declined  to  produce  it  We 
are  therefore  of  the  opinion  that  the  trial  court 
erred  in  not  receiving  in  evidence  the  offered 
copy.  If  It  would  have  been  material  testimony 
yrhea  Introduced. 

2.  It  is  contended,  however,  by  counsel  for 
appellee,  that  "even  had  a  proper  founda- 
tion been  laid,  and  proper  secondary  evidence 
of  the  alleged  trust  a^reem^it  been  offered, 
its  reception  would  have  established  no  ma- 
terial fact,  and  its  rejection  was  not  error." 
Hence  the  next  matter  presented  for  consid- 
eration relates  to  the  pertinacy  or  materiality 
of  the  agreement,  and  of  the  other  excluded 
evidence  offered  In  connection  with  it 

There  can  be  no  doubt  that  this  trust  agree- 
ment is  an  illegal  contract,  as  providing  for 
such  a  combination  In  restraint  of  trade  as  Is 
forbidden  by  public  policy.  In  Craft  v.  Mc- 
Conoughy,  79  IlL  346,  where  certain  firms 
made  an  agreement,  by  the  terms  of  which 
they  attempted  to  form  a  combination  for 
stifling  competition,  and  controlling  the  price 
of  grain,  cost  of  storage,  and  exp»ise  of  ship- 
ment, and  thereby  monopolizing  the  entire 
grain  trade  of  the  town  and  surrounding 
country,  we  said:  "That  the  effect  <^  this 
contract  was  to  restrain  the  trade  and  com- 
merce of  the  country  Is  a  proposition  that 
cannot  be  succeesfnlly  denied.  We  under- 
stand it  to  be  a  well-settied  rule  of  law  that 
an  agreement  in  general  restraint  of  trade  is 
contrary  to  public  policy,  illegal,  and  void." 
In  People  v.  Chicago  Gas-Trust  Co.,  130  111. 
268,  22  N.  K.  798,  we  held  that  an  agreement 
tending  to  prevent  co(npetiti<Hi  and  create  a 
monopoly  is  void,  by  the  principles  of  the 
common  law,  because  It  is  against  public 
policy,  and  that  public  p<^cy  favors  competi- 
tion In  trade,  to  the  end  that  its  commodities 
may  be  afforded  to  the  customer  as  cheaply 
as  possible,  and  Is  opposed  to  monopolies,  aa 
tendhig  to  advance  market  prices,  to  the  in- 
Jury  of  the  general  public.  Again,  in  More 
V.  Bennett,  140  lU.  69,  29  N.  B.  888.  we  held 
that  contracts  restraining  the  freedom  of 
trade,  or  diminishing  competition,  or  regulat- 
ing the  prices  of  commodities  or  services,  are 
prohibited  by  the  law,  and  that  all  combina- 
tions of  capitalists,  or  of  workmen,  for  the 
purpose  of  influencing  trade  In  their  special 
favor,  by  raising  or  reducing  prices,  are  ao  far 
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tllegal  that  agreements  to  combine  cannot  be 
enforced  by  the  courta  To  the  same  effect 
are  Case  ot  Monopolies,  11  Coke,  84;  Amot 
y.  Coal  Co.,  68  N.  Y.  559;  Morris  Run  Coal 
Co.  V.  Barclay  Coal  Co.,  68  Pa.  St  173;  Salt 
Co.  V.  Gnthrie,  35  Ohio  St.  C66;  Lumber  Co, 
y.  Hayes,  76  Col.  387,  18  Pac.  391;  American 
Preservers  Trust  v.  Taylor  MannTg  Co.,  46 
Fed.  152;  9  Am.  &  Eng.  Enc.  Law,  pp.  884, 
886,  896.  The  agreement  recites  that  It  Is 
designed  by  Its  signers  to  form  a  trust  fear 
the  purpose  of  securing  co-operation  In  the 
business  of  manufacturing  preserrea,  eta, 
and  of  selling  and  dealing  in  the  same  In- 
home  and  foreign  markets.  This  co-opera- 
tlon,  to  be  secured  through  the  extraordinary 
powers  conferred  upon  the  nine  trustees  nam- 
ed In  the  agreement,  six  of  whom  are  desig- 
nated by  name,  and  authorized  to  dect  three 
others,  could  not  result  otherwise  than  in  a 
grinding  monopoly,  controlling  all  trade  in  the 
business  specified,  and  raising  or  depressing 
prices  therein  at  the  will  of  the  trustees. 
Such  trustees  are  empowered  to  organize  cor- 
porations with  all  or  any  of  the  powers  speci- 
fied In  the  purposes  of  the  agreement,  and 
the  stock  of  such  corporations  is  to  be  issued 
to  or  purchased  by  said  trustees.  For  this 
stock  the  trustees  are  to  issue  certificates  of 
trust  The  agreement  Is  to  go  into  effect 
within  60  days  from  the  time  those  holding 
the  majority  of  the  stock  in  seven  specified 
corporations,  formed  or  to  be  formed,  shall 
transfer  the  same  to  the  trustees.  Each  sign- 
er of  the  agreement  agrees  to  assign  and 
transfer  to  said  trustees,  absolutely,  all  the 
stiares  which  he  may  own  in  said  corpora- 
tions, formed  or  to  be  formed,  and  is  to  re- 
ceive therefor,  not  money,  but  trust  certlfi- 
irates  equal  to  the  appraised  amount  of  the 
earning  capacity  of  his  stock,  as  fixed  by  the 
trustees  and  the  stockholder.  The  trustees 
are  authorized  to  purchase  In  the  same  way — 
by  the  issue  of  trust  certificates— other  stocks 
of  the  same  companies,  and  also  the  property 
and  business  of  any  firm  or  individual  en- 
gaged in  the  business  of  manufacturing  and 
dealing  in  said  products.  The  trustees  are  to 
exercise  supervision  over  the  corporations 
whose  stocks  are  transferred  to  them,  and 
are  empowered  to  elect  themselves  directors 
and  officers  in  such  corporations,  and  procure 
such  management  of  the  same  as  will  be  con- 
ducive to  the  interests  of  the  holders  of  the 
trust  certlficateei  These  trust  certificates  are 
divided  into  shares  of  the  par  value  of  9100 
each,  and  are  prepared  by  the  trustees.  They 
provide  that  the  holders  thereof  shall  be 
bound  by  the  terms  of  the  trust  agreement, 
and  of  the  by-laws  passed  in  pursuance  there- 
of, and  are  intended  to  show  the  interest  of 
each  I>eneficiary  In  the  trust  The  trustees 
hold  the  stocks  transferred  to  them  in  trust 
for  the  holders  of  the  certificates,  and  are  to 
receive  and  hold  the  dividends  or  interest  up- 
on said  stocks,  and  are  to  distribute  the  same 
by  declaring  dividends  upon  the  certificates. 
The  stodu  so  transferred  to  the  trustees  are 


to  be  held  by  them  tct  the  benefit  of  an  tiie 
owners  of  the  trust  certificates.  The  trust  la 
to  continue  for  26  years,  subject  to  the  rigtit 
of  75  per  cent,  of  the  holders  of  the  cwtifi- 
cates  to  terminate  it  after  the  expiration  of 
one  year,  and  of  65%  per  cent  of  such  hold- 
ers to  terminate  it  at  the  end  of  five  years;  and 
the  trustees  cannot  sell  or  surrender  any  of 
the  stocks  held  by  them  during  the  continn- 
anoe  of  the  trust  without  the  ctmsent  of  a 
majority  in  number  and  value  of  the  Ixridera 
of  the  trust  certificates.  It  will  thus  be  seen 
tliat  the  agreement  in  question  makes  provi- 
sion tor  welding  together  all  the  interests  en- 
gaged in  the  business  named  in  the  agree- 
ment into  one  giant  combination  or  partner- 
ship, under  the  absolute  domlnlcm  and  control 
of  a  board  of  nine  trustees.  Its  illegal  pnr- 
pose  is  apparent  upon  its  face,  and  there- 
fore, under  the  decialtms  above  referred  to,  it 
must  be  held  to  be  void,  as  being  injurious 
to  the  public  interest 

The  object  of  the  testimony  of  the  defendant 
upon  the  trial  below  was  to  show  that  the 
plaintiff,  the  American  Preservos  Company, 
was  a  party  to  tills  illegal  combination,  and 
that  the  execution  of  the  bin  of  sale  to  It  was 
to  enable  It  to  carry  out  the  unlawful  designs 
of  such  combination.  If  this  testimony,  as  of- 
fered, bad  been  received,  it  would  have  tended 
to  show,  not  <Hily  that  the  plaintiff  company- 
was  under  the  control  <^  this  Ixierd  of  trus- 
tees, but  that  it  was  in  a  partnership  witti 
other  corporations.  Tbe  corporators  named  in 
plaintiff's  charter,  and  whose  names  are  signed 
to  the  agreement  therein  set  out,  upon  the  ba- 
sis of  which  they  were  declared  to  be  a  cor- 
poration, were  trustees  in  the  trust  The  court 
below  ruled  out  testimony  showing  that  these 
trustees  held  stock  in  more  than  a  dozen  dif- 
ferent corporations  In  the  different  states  ot 
the  Union,  besides  the  stock  in  the  plaintiff 
company  transferred  to  it  by  the  defendant 
and  others.  The  agreement  was  illegal,  as 
providing  for  a  partnership  among  corpora- 
tions. It  is  a  violation  of  law  for  corporaticos 
to  enter  into  partnerdilps.  Hie  provisions  of 
Hie  general  incorporation  act  of  Illinois  are  to 
the  effect  that  every  corpotatlon  organized  in 
this  state  must  manage  Its  own  atcairs  sep- 
arately and  exclusively,  and  cannot  enter  into 
any  contract  or  relation  by  which  It  Is  divested 
of  such  power  of  exclusive  management  or 
by  which  Its  franchises  are  vested  in  a  partner 
or  any  outside  board  with  equal  power  to  di- 
rect its  business.  Whittenton  Mills  v.  Upton. 
10  Gray,  582;  People  v.  North  River  Sugar 
Refining  Co.,  121  N.  X.  582,  24  N.  B.  834. 
The  appellee  here,  a  foreign  corporation,  so  flu- 
as  it  was  doing  business  in  this  state  through 
any  control  which  it  assumed  to  exercise  over 
the  business  transferred  to  It  by  appellant  was 
subject  to  the  same  restrictions  and  duties  as 
corporations  formed  in  this  state,  and  could 
have  no  other  or  greater  powers.  1  Starr  & 
C.  Ann.  St.  p.  619,  c  32,  S  26.  It  was  therefore 
imlawful  for  It  to  be  operating  In  this  state 
as  a  member  of  a  partnership  of  oorpotationa. 
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State  T.  Nsbnska  DistiUIng  Co..  28  Neb.  TOO, 
46  N.  W.  1S5;  Malloi7  ▼.  OU  Works,  86  Tenn. 
598,  8  &  W.  896;  People  t.  Chicago  Gas-Trost 
Go.,  enpra. 

Bat  it  is  nrged  tbat,  even  if  the  troet  agree- 
ment vma  illegal  in  the  respects  and  for  the 
reasons  above  Indicated,  yet  Its  Illegality  conld 
not  iHrerent  a  recovery  In  this  action  of  re- 
plevin, for  the  alleged  reasons  that  the  motive 
of  parties  forming  a  corporation  cannot  t>e  In- 
quired Into  In  a  collateral  proceeding,  that  the 
contract  evidenced  by  the  bill  of  sale  vras  an 
executed  one,  and  that  defendant,  having  re- 
ceived the  goods  as  agent  of  the  plaintifF, 
could  not  assert  a  claim  adverse  to  tils  prin- 
cipal. It  is  not  neceasary  to  discuss  the  doc- 
trine contended  for  by  appdlee,— that  where 
a  corporation,  as  Indicated  by  its  articles  of 
association.  Is  legal,  and  the  incorporation  is 
effected  in  the  manner  prescribed  by  law,  the 
intention  of  the  corporators  Is  immaterial.  The 
puriKise  of  the  offered  testimony  was  to  show 
tliat  the  sale  made  to  the  apipellee  was  an  fl- 
legal  sale,  and  that  the  bill  of  sale  upon  which 
appellee  relied  to  diow  its  title  and  right  of 
possession  was  executed  to  accomplish  an  un- 
lawful object  Such  proof  was  entirely  con- 
sistent with  the  de  facto  existence  and  legal 
organization  of  appellee  as  a  corporation.  Ap- 
pellant offered  to  prove  that  he  was  compiled 
by  Kyan  to  sign  the  trust  agreement  In  May, 
1888,  by  the  threat  that  bis  business  would  l>e 
mined  by  the  manufacturers  and  dealers  who 
had  agreed  to  form  the  trust;  and  he  swore 
that  he  had  never  heard  of  appellee  until  the 
following  July,  when  Ryan  came  to  him,  and 
told  him  that  he  must  Biga  the  bill  of  sale  tO' 
tlie  company,  in  order  to  put  the  stock  Into  the 
trust.  It  may  be  a  serious  question  whether 
there  was  any  real  sale  of  the  property  describ- 
ed in  the  bill  of  sale.  A  sale  presumes  a  ven- 
dor, on  one  side,  and  a  vendee,  on  the  other, 
each  havUtg  life  and  existence,  and  the  power 
and  ability  to  contract,  and  each  acting  inde- 
pendently, and  of  his  own  free  choice.  But 
here  the  vendor.  Bishop,  and  the  vendee,  the 
American  Preservers  Company,  were  control- 
led and  directed  by  an  outside  force,— the  trus- 
tees named  in  the  trust  agn:eemeDt,  acting 
through  Ryan,  their  representative.  Ordinari- 
ly the  vendee  becomes  owner,  and  does  what 
be  pleases  with  bis  own;  but  here  the  trust 
agreement,  in  effect,  directs  the  vendee  upon 
what  terms  it  shall  hold  the  property  trans- 
ferred to  it,  and  limits  the  further  sale  of  the 
same.  Ordinarily  the  vendra:  fixes  the  price 
of  what  he  sells,  but  here  the  trust  agreement 
virtually  leaves  the  fixing  of  the  value  of  what 
Is  sold  to  the  trustees.  The  proof  Introduced 
showed  that  appellant  had  nothing  to  do  with 
arranging  tot  331  shares  of  stock  in  the  ap- 
pellee company  as  the  value  of  bis  property 
and  business,  nor  did  he  determine  that  062 
certificates  of  trust  were  a  fair  equivalent  for 
the  stock.  All  this  was  settled  and  arranged 
beforehand  by  Ryan.  People  v.  North  River 
Sugar-Refining  Co.,  supra. 

Bat  if  it  be  assumed  that  appellant  execut- 


ed the  bill  Of  sale,  aUd  rabmltted  himself  to 
the  cmtrol  of  the  trustees  or  of  appellee,  vcl- 
ontarily  and  of  ills  own  free  will,  then  it  fol- 
lows that  he  was  particeps  criminis  with 
them  in  the  unlawful  venture.  He,  as  well 
as  appellee,  was  a  party  to  the  unlawful  con- 
tract evidenced  by  the  bill  ot  sale.  If  appel- 
lee had  been  an  individual,  instead  of  a  cor- 
poration, and  appellant  had  executed  the  bill 
of  sale  for  tlie  purpose  of  defrauding  his  cred- 
itors, it  will  not  be  contended  that  the  bill 
of  sale  could  be  relied  upon  as  a  basis  of  re- 
covery by  either  party.  In  Klrkpatrick  v. 
Clark,  132  IlL  S42,  24  N.  E.  71,  the  acUou  was 
ejectment  by  tlie  grantee  in  a  deed  against 
the  grantw  therein,  who  was  in  possession  of 
the  premises.  The  defendant  offered  to  show 
that  the  deed  had  been  executed  for  the  pur- 
pose of  defrauding  the  defendant's  creditors, 
but  the  evidence  was  rejected;  and  we  re- 
versed the  case,  holding  that  the  ruling  was 
erroneous.  In  that  case  we  applied  the  max- 
im, "In  pari  delicto,  potior  est  conditio  de- 
fendentls  et  possidentis,"  and  held  that, 
where  parties  concerned  In  illegal  agreements 
are  in  pari  delicto,  the  law  will  not  aid  either, 
but  will  leave  them  without  remedy  against 
each  other;  and  it  was  also  there  held  that 
the  above  maxim  applied  to  executed  trans- 
actions as  well  as  to  those  which  are  execu- 
tory, and  would  be  enforced  by  courts  of  law 
as  wdl  aa  courts  ot  equity.  "Whatever  the 
parties  to  an  action  have  executed  for  fraudu- 
lent or  illegal  puri>oeee,  the  law  refuses  to 
lend  its  aid  to  enable  either  party  to  disturb." 
Smith  V.  Hubbs,  10  Me.  71.  See,  also,  Craft 
V.  McCononghy,  supra,  and  Hall(»an  v.  Hal- 
loran,  137  111.  100,  27  N.  £.  82.  In  the  case 
at  liar  the  appellant  never  parted  with  the 
possession  ot  the  property.  After  he  exe- 
cuted the  bill  of  sale  he  still  ccmtinued  bis 
business,  the  same  as  before,  though  subject 
to  the  orders  and  direction  of  the  trust.  The 
beginning  of  the  action  of  replevin  admits  his 
possession,  as  replevin  does  not  lie  against 
one  not  in  possession.  Wells,  Repl.  77;  Hall 
V.  White,  106  Mass.  609.  We  see  no  reason 
why  the  doctrine  of  the  Klrkpatrick  Case 
does  not  apply  here,  although  the  action  is  re- 
plevin, and  not  ejectment,  and  although  the 
property  Involved  Is  personalty,  and  not  real 
estate.  The  bill  of  sale  rests  under  the  ban 
of  the  law  as  well  when  executed  to  carry 
out  the  illegal  agreement  hereinbefore  set 
forth  as  if  It  had  been  made  for  the  purpose 
of  defrauding  creditors.  The  law  will  not  aid 
the  appellee  to  recover  the  property,  but  will 
leave  both  it  and  appellant  where  they  were 
when  the  suit  was  begun. 

Counsel  for  appellee  claim  that,  by  the  bill 
of  sale,  appellee  became  the  owner  of  the 
property,  and  then  turned  over  the  possession 
of  It  to  appellant,  under  an  arrangement  by 
which  the  latter  was  to  manage  it  for  appd- 
lee.  Under  this  view  of  the  case,  the  agree- 
ment thus  made  after  the  sale  was  as  unlaw- 
ful as  the  contract  embodied  in  tlie  bill  of 
sale  itself,  becaose  ai^llant  thereby  agreed 
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to  aid  In  carrying  oat  the  illegal  purpose  of 
the  trust  agreement.  Letters  from  Ryan  to 
appellant  were  introduced  in  evidence,  bnt 
Anally  excluded  by  the  court,  directing  appel- 
lant to  advance  the  price  on  jellies  in  Chica- 
go so  many  cents;  not  to  sell  at  lower  prices 
without  referring  the  matter  to  him  (Ryan); 
not  to  offer  any  goods  in  Indiana;  not  to  go 
below  a  certain  price,  "but  in  competition 
with  outsiders;  ♦  •  •  not  [to]  hesitate  to 
make  any  price  that  will  do  the  business"; 
to  send  schedules  of  the  stock  on  hand,  and 
estimates  of  the  fruit  needed  for  the  seascm; 
how  to  cliarge  paper  given  and  received  in 
the  course  of  business;  and  how  to  make  en- 
tries on  the  books,  etc.  These  letters,  and 
other  offered  proof,  showed  that  appellant 
was  holding  the  property  and  managing  the 
business  under  the  direction  of  the  trust,  and 
under  the  instructions  of  its  secretary.  The 
general  rule  of  law  is  that  a  contract  made  in 
violation  of  a  statute  is  void,  and  that,  when 
a  plaintiff  cannot  establish  his  cause  of  ac- 
tion without  relying  upon  an  illegal  contract, 
he  cannot  recover.  Miller  v.  Ammon,  145  U. 
8.  421,  12  Sup.  Ot  884;  Penn  v.  Bomman, 
102  III.  523;  Commissioners  of  I^ake  Fork 
Special  Drainage  Dlst.  v.  People,  138  111.  87, 
27  N.  E.  857.  In  Shaffner  v.  Pinchbeck,  183 
lU.  410,  24  N.  E.  867,  we  hdd  that,  where 
two  persons  contribute  money  to  be  used  by 
one  of  them  for  tlie  purpose  of  betting  or 
wagering  the  same  on  horse  races,  or  if  they 
are  partners  in  the  bnslness  of  twtting  on 
horse  races,  and  the  money  advanced  by  the 
plaintiff  to  the  defendant  is  in  furtherance 
of  such  business,  the  plaintiff  cannot  recover 
of  the  defendant  any  money  so  contributed  or 
advanced,  npon  the  ground  that  betting  mon- 
ey on  a  horse  race  is  gaming,  and  in  Violation 
of  law,  and  a  contract  in  aid  of  the  offense 
of  gaming  is  prohibited  by  statute,  and  void, 
and  no  recovery  can  be  bad  on  it;  and  we 
there  said  that  plaintiff  and  defendant,  being 
jointly  engaged  in  a  business  which  was  in 
violation  of  law,  "were,  in  respect  to  such 
business,  in  pari  delicto,  and  the  law  will  re- 
fuse its  aid  to  assist  either,  but  wlU  leave 
them  in  the  positions  In  which  they  liave 
placed  themselves."  Cobbey,  in  his  work  en 
the  Law  of  Replevin  (section  149),  says: 
"One  who  tias  parted  with  his  property  un- 
der a  contract  which  is  against  public  policy 
cannot  maintain  replevin  for  it.  The  law 
will  leave  the  parties  in  the  situation  in 
which  they  have  placed  themselves."  In 
Stout  v.  Watson,  19  Or.  251,  24  Pac.  230,  the 
acti(Hi  was  replevin,  and  the  plaintiff  rdied 
upon  a  bill  of  Bale,  in  tlie  nature  of  an  ath 
signment,  which  was  void  under  the  statute, 
as  not  being  for  the  benefit  of  all  the  credit- 
ors; and  the  court  held  that  a  motion  for  a 
nonsuit  made  by  the  defendant  at  the  close 
of  plaintlfTs  evidence  was  Improperly  disal- 
lowed, because  the  plaintiff  had  no  other  evi- 
dence of  title  to  the  property  In  controversy 
except  the  bill  of  sale,  which  had  been  exe- 
cuted in  violation  of  the  statute,  or  contrary 


to  Its  provisions,  and  waa  therefore  TOld.  In 
Hntchins  v.  Weldin,  U4  Ind.  80,  IB  N.  B.  804, 
the  action  was  replevin  to  recover  the  posses- 
sion of  a  horse.  Plaintiff  claimed  that  he 
was  the  owner,  and  entitled  to  the  possession, 
of  the  horse,  and  that  the  defendant  bad  pos- 
session of  it  without  right,  and  imlawfully 
detained  it  There  was  evidence  authorizing 
the  jury  to  find  that  the  plaintiff,  by  an  exe- 
cuted contract,  had  parted  with  his.  title  to, 
and  right  to  the  possession  of,  the  horse,  bnt 
that  the  contract,  although  fully  executed  Xij 
the  parties  thereto,  was  contra  bonos  motes, 
and  void  as  against  public  policy.  Verdict 
and  judgment  below  were  for  the  defendant, 
and  the  supreme  court  of  Indiana,  in  affirm- 
ing the  judgment,  said:  "The  law,  in  such  a 
case,  will  leave  the  parties  just  where  it 
finds  them.  If  the  contract  has  not  been  ex- 
ecuted, it  will  not  be  enforced.  If  it  has 
been  executed,  the  law  will  not  extend  reli^. 
Where  a  contract  void  as  against  sonnd  mor- 
als or  public  policy  has  been  fully  executed 
by  both  parties,  and  snit  brought  under,  up- 
on, or  against  such  contract,  potior  est  ccmdl- 
tio  defendentls."  When  the  issue  u  an  ac- 
tion of  replevin  is  one  of  title,  the  plaintiff 
must  prove  a  title  on  which  he  can  base  a  law- 
ful possession.  20  Am.  &  Eng.  Enc  Law, 
p.  1054. 

As  to  the  claim  that  the  relation  of  agent 
and  principal  existed  between  appellee  and 
appellant,  we  do  not  think  that  the  existence 
of  such  a  relation.  If  It  had  been  found  by 
the  jury  to  ezlBt,  would  authorize  a  recovery 
by  appellee,  if  the  facts  offered  to  be  proven 
by  the  defendant  had  been  established  by  his 
evidence.  It  may  be  admitted  to  be  true,  as 
a  general  principle  in  the  law  of  agency,  that 
the  agent  may  not  dispute  his  principal's  title, 
but  there  are  exertions  to  this  general  prin- 
ciple. Mechem,  Ag.  {  525.  The  law  will  not  en- 
force the  perf(Hiuance  of  an  agency  which 
has  for  Its  object,  or  tends  directly  to  pro- 
mote, the  commission  of  an  illegal  act,  or 
an  act  opposed  to  public  policy,  snch  as  the 
creation  of  fictitious  and  unnatural  value,  or 
the  control  or  monopoly  of  traffic  in  the  staple 
articles  of  commerce,  or  the  prevention  of 
free  and  natural  competition  therein.  Ordi- 
narily, in  such  case,  it  will  assist  neither  par- 
ty. Id.  SS  20,  35.  In  Illegal  transacticMis,  pro- 
hibited by  law  or  morals  (x  public  policy,  an 
agent  cannot  recover  either  for  his  services^ 
or  for  his  advances  and  disbursements,  nor 
will  the  law  assist  the  principal  to  recover 
his  property  or  its  proceeds.  The  gnOt  of 
both  is  deemed  to  be  equal,  and  the  maxim 
is,  'In  part  delicto,  potiw  est  ctHuUtio  de- 
fendentis."  "Each  party  is  left  precisely 
where  he  is  found  at  the  time  of  the  contro- 
versy, to  bear  the  burden  of  his  own  abandon- 
ment of  his  duty  to  the  law  of  his  conntry." 
Story,  Ag.  (Sth  Ed.)  §g  195,  330,  344.  &i  Sam- 
uels V.  Oliver,  130  lU.  73,  22  N.  E.  499,  where 
it  appeared  that  a  principal  had  employed  an 
agent  to  buy  and  sell  grain,  with  the  Illegal 
purpose  of  controlling  the  market  and  price 
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thereot  and  thia  tact  was  known  to  the  acent, 
we  lield  that  ancb  principal  wonld  not  be 
pwmitted  to  recover  against  the  a«ent  for 
moneys  received  by  him  In  the  course  of  such 
buainess,  and  It  was  there  said:  "When  the 
employment  of  an  agent  relates  to  the  per- 
formance of  an  Immoral  or  illegal  act,  •  •  * 
neither  party  can  make  the  contract  the 
basis  of  a  snlt  against  the  other.  Advances  for 
Illegal  purposes  fall  within  the  same  rule, 
and  cannot  be  recovered  by  the  principal  of 
the  agent,  or  the  agent  of  the  prindpaL" 
There  are  cases  which  hold  that  If  the  con- 
tract la  founded  on  a  new  c<xislderatlon,  al- 
though In  relation  to  property  respecting 
which  there  had  been  unlawful  transactions 
between  the  parties,  It  will  not  be  regarded 
as  unlawful.  If  the  promise  be  unconnected 
with  the  Illegal  act,  and  founded  on  a  new 
consideration,  It  will  not  be  tainted  by  the 
act.  For  instance,  a  principal  may  recover 
from  bis  agent  money  paid  to  the  agent  by  a 
third  i)erscHi,  from  whom  such  money  may 
have  been  due  to  the  principal  ni)on  an  illegal 
transaction,  because  the  contract  of  the  agent 
to  pay  the  money  to  the  principal  Is  not  Im- 
mediately connected  with  the  Illegal  transac- 
tion. But  the  law  will  not  assist  the  prin- 
cipal to  recover  against  the  agent,  where  the 
contract  between  them  grows  directly  out  of 
the  Illegal  transaction,  and  the  agoit  has 
been  concerned  in  the  execution  of  the  Ille- 
gal transaction,  and  participated  In  It  The 
maxim  above  quoted  has  application  as  be- 
tween the  Immediate  parties  to  an  Illegal  con- 
tract Here  the  offered  testimony  was  for 
the  purpose  of  showing  that  the  agent  aided 
and  assisted  the  principals  in  carrying  out 
the  objects  of  the  Illegal  combination,  and 
was  party  to  the  contract  of  sale  executed  In 
the  Interest  of  the  Illegal  transaction,  and 
that  the  assumed  agency,  if  there  was  one, 
bad  for  its  object  the  accomplishment  of  the 
unlawful  purpose.  We  are  therefore  of  the 
opinion  that  the  action  of  the  trial  court  in 
refusing  to  admit  the  defendant's  offered  tes- 
timony, and  In  excluding  that  which  was 
admitted,  cannot  be  sustained  upon  any  of 
tbe  grounds  urged  in  support  of  it,  and  that 
In  the  rejection  and  exclusion  of  such  evi- 
dence said  court  committed  error. 

Other  points— some  of  them  of  much  force 
—are  discussed  by  counsel.  These  relate  to 
the  admitted  abandooment  of  the  trust  and 
defendant's  alleged  rescission  of  the  contract 
and  atiempted  withdrawal  from  the  trust, 
and  the  trial  court's  refusal  to  submit  the 
case  to  the  Jury  upon  such  proof  as  was  be- 
fore them.  We  do  not  deem  it  necessary, 
however,  to  discuss  the  questions  growing  out 
of  these  other  matters,  or  to  pass  any  opin- 
ion upon  them.  For  the  reasons  above  Indi- 
cated the  Judgments  of  the  appellate  and 
circuit  courts  are  reversed,  and  the  cause  is 
remanded  to  the  circuit  court  for  further  pro- 
ceedings in  accordance  with  the  views  herein 
expressed.    Ueversed  and  remanded. 


OES  ni.  sto 
ST.  LOUIS,  A  A  S.  R.  CO.  et  aL  T. 
HAMILTON.i 

(Supreme  Ooart  «t  Illinois.     Oct   14.   1896.) 

BiOBrvsM— EjBOTMKirr— DBOI.ABATIOII— Plsa. 

1.  In  ejectment  against  a  receiver,  a  decla- 
ration which  does  not  allege  that  the  plaintiff 
has  obtained  leave  to  sue  from  the  court  that 
appointed   the  receiver  ia  demurrable. 

2.  Where   defendant   In   ejectment   pleads 
that  he  is  not  in  posseasion,  plaintiff  cannot  re- 
cover without  proof  of  defendant's  possession- 
Appeal  from  circuit  court,  Jersey  county; 

George  W.  Herdman,  Judge. 

Ejectment  by  Amanda  L.  Hamilton  against 
the  St  Louis,  Alton  &  Springfield  Ra]lroad 
Company  and  Joseph  Dickson,  receiver.  Plain- 
tiff obtained  Judgment  The  railroad  com- 
pany appeala    Reversed. 

This  was  an  action  of  ejectment  brought 
by  Amanda  L.  Hamilton  against  the  St 
Louis,  Alton  &  Springfield  Railroad  Company 
and  Joseph  Dickson,  receiver  of  the  railroad 
company,  to  recover  a  strip  of  land,  50  feet 
wide,  running  across  the  fractional  W.  %  of 
the  N.  W.  ^  of  section  14,  township  6,  range 
12,  Jersey  county,  111.,  and  being  the  right  of 
way  of  the  defendant  the  St  Louis,  Alton  & 
Springfield  Railroad  Company.  Joseph  Dick- 
son, receiver,  etc.,  defendant  fllsd  a  general 
and  special  dranuri^r  to  tbe  declaration,  al- 
leging, as  special  causes  of  demurrer:  (1) 
That  there  is  no  allegation  In  the  said  dec- 
laration that  the  plaintiff,  prior  to  the  com- 
mencement of  the  suit,  obtained  leave  of  the 
court  which  appointed  said  Joseph  Dickson 
receiver  of  the  St  Louis,  Alton  &  Springfield 
Railroad  Company  to  Institute  this  suit  In 
this  court;  (2)  that  the  parties  defendant 
are  Improperly  Joined  In  this  suit  Tbe  court 
overruled  this  demurrer,  and  tbe  defendant 
Joseph  Dickson,  receiver,  etc.,  abided  by  his 
demurrer,  and  did  not  answer  further,  and 
upon  the  final  hearing  a  default  and  judg- 
ment were  entered  against  him.  The  de- 
fendant St  Louis,  Alton  &  Springfield  Rail- 
road Ck>mpany  pleaded:  (1)  Not  guilty;  (2) 
that  It  was  not  in  possession  of  the  land  de- 
scribed In  the  declaration,  and  that  no  de- 
mand had  been  made  upon  It  for  possession 
thereof  prior  to  the  commencement  of  this 
suit,— and  which  plea  was  verified  by  affl- 
davlt  To  this  plea  the  plaintiff  filed  a  repli- 
cation traversing  both  of  the  allegations  of 
the  plea  as  to  possession  at  the  time  of  com- 
mencement of  suit  concluding  to  the  coim- 
try.  The  parties,  by  agreement  waived  a 
Jury,  and  a  trial  was  had  before  the  court, 
resulting  in  a  judgment  In  favor  of  plain- 
tiff against  both  defendants,  to  reverse  which 
defendants  appealed. 

O.  B.  Hamilton  and  O.  D.  Leach,  for  appel- 
lants.   Levi  Davis,  Jr.,  for  appellee. 


1  Reported  by  Louis  Boiso^  Jr.,  Bsq.,  of  ths 
1  Chicago  bar. 
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CRAIO,  0.  J.  (after  stating  the  facts).  The 
first  qtiestlon  prdiented  by  the  record  is 
whether  the  court  erred  In  overruling  the  de- 
mnrrer  of  Joseph  Dickson,  receiver,  to  the 
declaration.  It  will  be  oibserred  that  Joseph 
Dickson  was  sued,  not  as  an  individual,  but 
as  a  receiver.  It  was  thus  impliedly  admit- 
ted In  the  declaration  that  Joseph  Dickson 
had  been  appointed  receiver  of  St  Louis. 
.\lton  &  Springfield  Railroad  Company  by 
some  court  of  competent  Jurisdiction;  and, 
having  been  thus  appointed,  he  was  an  oHi- 
ver  of  the  court,  and  his  possession  of  the 
land  sought  to  be  recovered  was  the  irasses- 
sion  of  the  court  The  law  is  well  settled, 
whera  a  receiver  has  been  appointed  by  a 
■court  of  competent  Jurisdiction,  and  has 
taken  possession  of  property  in  his  capacity 
of  receiver,  he  has  the  right  to  bold  such 
property,  and  dispose  of  it  under  the  direc- 
tion of  the  court;  and  any  unauthorized  In- 
terference therewith,  by  taking  possession  of 
the  property,  or  Instituting  legal  proceedings 
to  obtain  possession,  without  the  sanction  of 
the  court  appointing  such  receiver,  is  a  direct 
contempt  of  court  and  punishable  as  such. 
Richards  v.  People,  81  111.  554.  Here  the 
property  was  in  the  possession  of  Dickson  aa 
receiver,  and,  if  the  plaintifC  desired  to  con- 
test his  right  to  hold  the  possession  of  the 
property,  the  law  required  her  to  go  to  the 
court  who  appointed  the  receiver,  and  obtain 
permission  to  bring  an  action  for  that  pur- 
pose. Beach,  Rcc.  f§  655,  726;  High,  Rec.  H 
254,  395a,  139.  In  the  last  section  this  author 
says:  "Thus,  the  court  will  not  permit  a 
claimant  of  real  estate  which  is  in  possession 
of  its  receiver  to  bring  an  action  of  eject- 
ment without  first  obtaining  leave  for  that 
purpose.  And  ordinarily,  when  real  estate 
is  in  the  actnal  possession  of  a  receiver,  an 
action  of  ejectment  will  not  be  maintained 
against  him  in  another  court,  but  the  daim- 
iint  will  l>e  permitted  to  pursue  his  remedy 
against  the  receiver  In  the  action  In  whldi  he 
was  appointed."  In  section  254,  the  author 
Hays:  "And  it  is  necessary  to  aver  in  the 
•  •  •  declaration  against  a  receiver  that 
leave  of  court  has  been  granted  to  bring  the 
action,  and  the  absence  of  such  averment  Is 
fatal  on  demurrer."  See,  also,  Keen  v. 
Breckinridge,  96  Ind.  69.  The  question  of 
right  to  bring  an  action  against  a  receiver 
without  first  obtaining  leave  arose  In  Mul- 
cahey  v.  Strauss,  151  la  70,  37  N.  E.  702; 
and,  after  a  review  of  the  authorities,  it  was 
held:  While  it  was  a  contempt  of  court  to 
bring  suit  against  a  receiver  without  leave  of 
court  and  while  the  appointing  court  may 
protect  its  officer  by  attachment,  or  by  an 
Injunction  stopping  the  suit  the  failure  to 
obtain  such  leave  is  no  bar  to  the  Jurisdic- 
tion of  the  court  in  which  the  suit  is  brought 
in  all  cases  wliere  tliere  Is  no  attempt  to  in- 
terfere with  the  actual  possession  of  the  prop- 
ert>'  held  by  the  receiver.  Here  the  action 
was  brought  for  the  pmpose  of  obtaining 


possession  of  the  property  held  by  the  re- 
ceiver, and,  under  the  mle  announced,  we 
think  the  plalntifT  should  have  averred  in  her 
declaration  tliat  she  had  obtained  leave  of 
the  court  in  which  the  receiver  was  apDoint- 
ed  to  bring  the  actlMi,  and  the  court  erred 
in  overruling  the  demurrer  to  the  declara- 
tion. 

There  is  another  ground  upon  which  the 
Judgment  must  be  reversed:  As  has  been 
seen,  the  defendant,  by  the  second  plea,  pre- 
sented an  Issue  as  to  Its  iK>s8e8Bion  of  the 
land  when  the  action  was  brought.  Under 
this  issue  it  devolved  on  plalntifr  to  prove 
that  the  defendant  was  In  the  possesslMi  of 
the  premises,  but  no  evidence  whatever  was 
Introduced  to  establish  that  fact;  and,  as 
plaintiff  was  not  entitled  to  Judgment  against 
defendant  unless  It  was  in  possession,  tho 
court  erred  In  rendering  the  Judgment 
against  the  defendant  the  St.  Louis,  Alton  & 
Springfield  Railroad  Company.  For  the  er- 
rors Indicated  the  Judgment  will  be  reversed, 
and  the  cause  remanded.  Reversed  and  re- 
manded. 


an  III.  IK) 
STRODTMANN  v.  MENARD  COUNTT.i 
(Supreme  Court  of  Illinois.    Oct  14,  1S%.) 
AppbaI/— Review— Waivkb. 

1.  Alleged  errors  to  which  the  attention  of 
the  Illinois  appellate  court  is  not  called  by  the 
appellant  are  thereby  waived,  so  that  they  can- 
not be  raised  on  a  further  appeal  to  the  su- 
preme court. 

2.  The  question  whether  the  appellate  court 
decided  all  the  questlMis  submitted  to  it  can- 
not be  raised  on  further  anieal  to  the  supreme 
court  where  there  is  nothing  in  the  judgment 
of  that  court  to  show  that  it  did  not  pass  on 
ail  such  questions. 

Appeal  from  appellate  court  Third  district. 

Assumpsit  by  John  G.  Strodtmann,  for  use 
of  Illinois  Trust  &  Savings  Bank,  against 
the  county  of  Menard.  Defendant  obtained 
Judgment  which  was  afilrmed  by  the  appel- 
late court.  56  lU.  App.  120.  Plaintiff  ap- 
peals.   Affirmed. 

On  December  19,  1892,  the  county  of  Me- 
nard, which  is  not  under  township  organiza- 
tion, had  an  empty  treasury.  And  on  said 
day  its  board  of  county  commiselMiers,  in  reg- 
ular session  convened,  adopted  the  following 
order:  "State  of  Illinois,  Menard  County— as.: 
The  lx>ard  of  county  commissionera  ot  Me- 
nard county,  state  of  Illinois,  met  In  regular 
seasion  December  19th,  A.  D.  1892.  As  there 
is  no  money  in  the  treasury  of  Menard  coun- 
ty, Ulinois,  to  meet  and  defray  the  ordinary 
and  necessary  expenses  of  the  connty  dur- 
ing the  current  year,  it  is  hereby  ordered  by 
the  board  of  county  commissioners  of  this 
county  that  two  warrants,  one  for  the  pay- 
ment of  three  thousand  ($3,000)  dollars,  and 
one  tot  the  payment  of  two  thousand  ($2,000) 

1  Reported  by  Louis  Boisot  Jr.,  Elsq.,  of  the 
Chicago  bar. 
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dollan,  bott  doe  and  payable  on  tbe  flrat 
day  of  May,  1883,  to  the  bearer  thereof,  be 
drawn  and  lasned  by  the  said  county,  under 
the  hand  and  official  seal  of  the  clerk  of  said 
county,  and  countersigned  by  the  treasnrec 
of  Buld  county,  against  and  in  anticipation  of 
the  collection  of  twenty-three  thousand  five 
hnndred  (|23,500)  dollars  of  taxes  levied  by 
said  county  board  on  the  4th  day  of  Septem- 
ber,  A.  D.  1892,  for  the  payment  of  the  ordi- 
nary expenses  of  said  county,  directing  said 
county  treasurer  to  pay  the  same  out  of  said 
tax  levy.  It  Is  farther  ordered  that  said 
county  treasurCT  set  apart  and  hold,  of  said 
taxes,  when  collected,  a  sufQcient  amount  to 
pay  said  warrants  wlieu  presented."  Prior 
to  tbe  passage  of  this  order  the  nominal 
plaintifT  herein,  J.  G.  Strodtmann,  had  agreed 
to  loan  the  county  the  sum  of  $2,000,  and  the 
First  National  Bank  of  Fetersburgh  had  (Con- 
tracted to  loan  it  tbe  sum  of  $3,000,  and  the 
order  above  set  forth  was  passed  In  order  to 
procure  such  loans.  In  pursuance  of  such 
agreement  and  order  of  the  board,  the  county 
clerk  of  the  county  issued  and  delivered  to 
said  Strodtmann  the  following  Instrument  in 
writing,  or  county  warrant:  "State  of  Illi- 
nois, Menard  Oounty— ss.:  Board  of  County 
Commissioners,  December  Session,  1892.  Mo. 
0.  1,303.  Treasurer  of  Said  County:  Pay  to 
J.  G.  Strodtmann  or  order  two  thousand  del- 
lars,  for  money  advanced,  out  of  moneys  in 
the  treasury  not  otherwise  appropriated. 
Countersigned:  H.  M.  Levering,  County 
Clerk.  E.  R.  Odtjen,  County  Treasurer." 
On  the  29th  day  of  December,  1892,  Strodt- 
mann borrowed  $3,000  from  the  beneficial 
plaintiff,  the  Illinois  Trust  &  Savings  Bank 
of  Chicago,  executed  his  note  therefor,  and, 
as  collateral  security  for  its  payment,  in- 
dorsed said  instrument  or  warrant  as  follows: 
"For  value  received,  I  hereby  assign  the  with- 
in warrant  to  the  lUInois  Trust  and  Savings 
Bank,  this  29th  day  of  December,  1892. 
[Signed]  J.  6.  Strodtmann,"— and  delivered 
It,  so  indorsed,  to  said  trust  and  savings 
bank.  The  bank  retained  possession  of 
Strodtmann's  note,  and  the  collateral  intend- 
ed to  secure  it,  until  November,  1893,  when 
tbe  note  and  warrant  were  sent  to  the  First 
National  Bank  of  Fetersburgh  for  collection. 
Strodtmann,  who  was  a  banker  at  Feters- 
burgh, failed  to  pay  the  note.  Payment  of 
the  order  or  warrant  was  demanded  of  the 
county,  and,  being  refused  this,  an  action  of 
assumpsit  was  instituted  in  the  name  of 
Strodtmann,  for  the  use  of  the  bank,  against 
the  county,  to  recover  the  sum  of  mcmey 
named  in  the  order  or  warrant,  and  in  the  or- 
der of  the  county  under  which  it  was  issued. 
Tbe  cause  was  submitted  to  the  court  without 
a  Jury,  and  Judgment  rendered  against  the 
plaintllT,  and  in  favor  of  the  defendant  coun- 
ty. The  plaintiff  thereupon  appealed  to  the 
appellate  court  for  the  Third  district,  and 
that  court  alBrmed  the  Judgment  below.  To 
reverse  those  Judgments  this  appeal  Is  prose- 
cuted. 


Blane  St  Blane,  for  appellant  Obas.  Nm- 
baum  and  N.  W.  Branson,  for  appellee. 

BAKER,  3.  (after  statbig  the  facts).  The 
questions  of  fact  Involved  in  this  suit  have 
been  conclusively  settled,  adversely  to  ap- 
pellant, by  the  Judgments  of  the  circuit  and 
appellate  courts.  Judging  from  the  argu- 
ments of  counsel,  and  the  evidence  appearing 
in  the  record,  at  least  two  plluclpal  defenses 
to  the  action  were  Interposed  in  the  trial 
court:  First,  want  of  power  in  the  county 
to  borrow  money,  and  issue  a  warrant  for 
the  amount  so  borrowed;  and,  second,  pay- 
ment by  the  county.  It  does  not  appear, 
however,  upon  wMch  of  these  two  theories 
of  defense  the  finding  of  tbe  court  against 
the  plaintiff  was  based.  Appellant  claims  in 
this  court  that  the  trial  court  erred  In  that  it 
admitted  Incompetent  testimony  in  behalf  of 
appellee,  and  excluded  competent  testimony 
offered  in  his  behalf.  But  be  does  not  indi- 
cate what  these  supposed  errors  are,  or  sug- 
gest why  or  wherein  any  error  was  commit- 
ted. We  cannot,  therefore,  consider  this  as- 
signment of  en-or.  Rice  v.  Heap,  151  111. 
2W,  37  N.  E.  873;  Railway  Co.  v.  Van  Vleck. 
143  m.  480,  82  N.  E.  262;  Razor  v.  Razor, 
142  lU.  375,  31  N.  E.  678.  And,  even  If  the 
specific  grounds  of  objection  were  pointed 
out  In  this  court,  it  would  avail  nothing;  for, 
although  general  errors  were  assigned  in  the 
appellate  court,  which  would  cover  erroneous 
ruUngs  In  admitting  or  refusing  to  admit  tes- 
timony, yet  the  attention  of  tliat  court  was 
called  to  no  rulings  In  that  behalf  claimed  to 
be  erroneous.  The  appellate  court,  then, 
knew  not  where  to  look  for  the  alleged  er- 
rors, or  in  what  they  were  supposed  to  con- 
sist. This  was  a  waiver  and  abandonment 
on  the  part  of  appellant  of  that  assignment  of 
error.  Supposed  errors,  waived  or  abandoned 
in  the  appellate  court,  cannot  be  revivified  in 
this  court,  and  raised  here  for  the  first  time. 
Goldle  V.  Werner,  151  IlL  551,  38  N.  E.  90; 
Harris  v.  Shebek,  151  111.  287,  37  N.  E.  1015,- 
Rallway  Co.  v.  McDougal,  113  111.  603.  To 
the  trial  court,  before  whom  the  cause  was 
heard  without  the  Inten'entlon  of  a  Jury,  no 
written  propositions  of  law  were  submitted 
to  be  held,  as  applicable  to  or  governing  the 
case,  thus  raising  questions  of  law. 

Appellant  Insists  that  the  i4)pdlate  court 
did  not  decide  all  the  questions  of  fact  sub- 
mitted to  it,  and  urges  such  alleged  failure 
for  error.  There  is  no  tiling  in  the  Judgment 
order  of  that  court  to  show  that  all  the  ques- 
tions of  fact  submitted  for  Its  determination 
were  not  passed  upon.  And  error  cannot,  of 
course,  be  assigned  on  the  opinion  of  the  ap- 
pellate court.  We  cannot  inquire  whether 
thwe  is  error  in  the  language  used  in  the. 
opinion  filed  by  that  court,  but  only  whether 
there  is  error  in  the  rendering  of  the  Judg- 
ment. Railway  Co.  v.  Wangelln,  152  111.  138, 
38  N.  E.  760;  Pennsylvania  Ca  v.  Venten, 
140  IlL  639,  30  N.  B.  540. 
.    There  being  no  question  of  law  properly 
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before  na  for  ooiisIderatl«Mi,  we  cannot  do 
otberwiae  than  affirm  the  Jndgment  of  tbe 
ai>prilate  conrt,  whicb  we  accordingly  do. 
Judgment  affirmed. 


(US  lU.  171) 

ORAT  T.  TSOUTMAN.i 
(Supreme  Coort  of  lUinoia.    Oct  14,  ISKi.) 
Appbal — AiRtTLtaa  Ebrob— Eqditt. 
Where  a  chancery  case  la  sabmitted  to 
a  Jary,  .who  fail  to  agree,  and  the  chancellor 
thereupon  decides  the  caae  himself  upon  the 
evidence  introduced    before  the  jury,  Instmc- 
tiona  given  to  the  jnnr  are  not  aaaignable  aa  er- 
ror, since  tiiey  could  not  have  influenced  tlie 
result 

Error  to  drcnit  court,  Macon  county;  Ed- 
ward P.  Vail,  Jndge. 

Bill  by  Michael  Itontraan  and  Sophia  Tront- 
inan,  his  wife,  against  Edwin  8.  Gray  aiid  O. 
D.  Barber.  Michael  Trontman  died  pending 
suit  leaving  Sophia  OVontman  his  executrix 
and  sole  legatee.  She  obtained  a  decree.  De- 
fendant Gray  brings  error.   Affirmed. 

Mills  Bros,  and  Backlngham  &  Scbroll,  for 
plaintiff  in  error.  Crea  &  Ewlng,  for  defend- 
ant in  arar. 

BAILEY,  3.  This  was  a  bin  In  chancery, 
brought  by  Michael  nontman  and  Sophia 
Troutman,  his  wife,  against  Edwin  8.  Gray, 
to  set  aside  and  cancel  a  deed  executed  by  the 
complainants  to  the  defendant,  on  the  ground 
that  at  the  time  of  its  execution  Michael  Trout- 
man,  tbe  principal  grantor,  was  of  unsound 
mind;  and  that  by  reason  of  such  unsound- 
ness of  mind  be  was  incapable  of  transacting 
ordinary  business.  The  case  made  by  tbe  bill 
is  substantially  as  follows:  In  January,  1891, 
Michael  TVoutman,  then  a  resident  of  Decatur, 
Macon  county,  bought  a  farm  in  Coles  county, 
consisting  of  some  200  acres  of  land,  the  price 
paid  being  an  average  of  $29  per  acre,  (v 
95.S00  in  all.  The  land  at  the  time  was  in- 
cumbered by  a  mortgage  of  $3,000,  Troutman 
taking  tbe  land  subject  to  the  mortgage,  and 
deducting  the  amount  of  the  incumbrance  from 
the  purchase  money  paid.  After  the  purchase 
Troutman  expended  in  tbe  ««ctlon  of  a  dwel- 
ling house  and  tbe  pnttlng  in  of  tile  drains  cm 
the  farm  the  sum  of  $4,000,  thus  making  the 
entire  cost  of  the  farm  to  him,  including  the 
$3,000  mortgage,  about  $9,800.  Troutman  per- 
sonally superintended  tbe  making  of  the  im- 
provements, and  while  doing  so  spent  a  con- 
Rlderable  portion  of  his  time  on  tbe  farm.  He 
found,  as  it  seems,  that  the  tiling  to  be  done 
was  more  difficult  and  expensive  than  he  had 
anticipated,  and  be  became  greatly  harassed 
and  worried  while  8ux>erlntendlng  the  improve- 
ments. It  is  alleged  by  the  bill  that  he  was 
then  8  victim  of  a  wearing  and  Irritating  dis- 
ease, which,  in  connectlMi  with  the  worry  and 
harassment  of  superintending  the  Improve- 
ments, rendered  him  nervous  and    excitable, 

1  [Reported  by  Louis  Boisot,  Jr.,  Esq.,  of  the 
cihicago  bar. 


and  at  length  ao  serlondy  Impaired  Ida  nervoos 
faculties  that  be  became  <rf  unaoond  mind,  and 
wholly  nnflt  for  tbe  transactloa  ot  bosineai; 
that  bis  mental  unsoondneas  took  tbe  form  of 
halhiclnatians,  one  of  which  waa  that  bis  farm 
was  going  to  min  and  bankmpt  him;  that  un- 
der the  influence  of  socta  baUndnation  he  con- 
ceived tbe  idea  that  he  must  sen  tbe  fium  at 
any  price,  to  avoid  min  and  bankriqitcy.  He 
seems  to  have  entered  Into  a  verbal  contract 
with  Gray,  tbe  defendant,  to  lease  the  fiurm  to 
him  for  a  term  of  five  yean;  commencing  at  a 
time  then  in  tbe  fntnre;  and  it  is  allied  tbat 
a  part  of  bis  baUudnatlcm  waa  that  a  sale  4tf 
the  land  moat  be  made  to  Gray  so  as  to  avoid 
oompllcatlona  and  lawsuits  with  bim.  It  ap- 
pears tbat  Gray  waa  with  Trontman  more  or 
leas,  both  in  Decatur  and  on  tbe  tana  in  Coles 
ooonty;  and  it  is  alleged  not  only  tbat  be  ac- 
quired an  aaoendency  over  tlie  mind  of  Tront- 
man, but  also  tbat  he  was  well  aware  of  tlie 
diseased  oondltlan  ot  Trontman's  mind.  Tbe 
bill  alleges  that  S<9hla  Troutman  did  all  in 
ber  power  to  restore  the  mental  equilibrium  of 
ber  tausband,  bat  without  avail;  and  that  she 
requested  Gray  not  to  buy  the  farm,  informing 
him  of  ber  busband's  ballndnatian  in  refer- 
ence thereto,  and  that  there  was  no  necessity 
for  tbe  sale;  tbat  notwithstanding,  Gray,  on 
€X  about  November  4,  1891,  entered  Into  an 
agreement  with  TVoutman  for  tbe  purchase  of 
the  farm  for  |1,000  cash  and  the  assumpUan  of 
tbe  $3,000  mortgage;  tbat  at  that  time  the 
farm,  with  tbe  Improvements  thereon,  was 
worth  9S0  per  acre,  oe  |10,000;  that  Troutman 
waa  at  times  in  snch  a  frenzied  condition  as  to 
attemirt  to  cmnmit  suicide;  that  when  be  re- 
quested bis  wife  to  join  him  in  the  conveyance 
to  Gray  be  said  to  ber  tbat  If  he  did  not  sell 
the  land  he  must  die;  and  that  she,  fully  be- 
lieving that  in  his  imsoand  mental  condition 
he  would  commit  suicide  if  she  refused  to  Join 
with  bim  in  the  deed,  was  thereby  induced 
finally  to  yield,  and  so  joined  with  her  hus- 
band In  the  execution  and  acknowledgment  of 
the  deed ;  that  the  actual  consideration  paid  for 
the  land  by  Gray  was  only  $1,000  in  cash  and 
the  assumption  of  the  mortgage.  The  bill  al- 
leges that  the  execution  of  the  deed  by  Trout- 
man waa  the  act  hnd  deed  of  one  wholly  inca- 
pable in  law  of  executing  such  an  Instrument 
It  appcara  tbat  a  few  days  after  the  deed  was 
executed,  a  surgical  operation  was  performed 
upon  Trontman,  by  which  a  cancer  was  re- 
moved from  his  rectum;  and  tbat  after  bis 
death,  which  took  place  January  22,  1892,  a 
timior  of  considerable  size  was  found  to  have 
developed  upon  his  brain.  The  bill  prays  for  a 
decree  declaring  that  the  conveyance  from  the 
complainants  to  Gray  Id  wholly  void,  and  or- 
dering Gray  to  reconvey  the  land  to  Troutman. 
The  bill  was  filed  January  15,  1892,  and, 
though  both  Mr.  and  Mrs.  Trontman  w«e 
named  as  complainants,  it  was  in  fact  brought 
by  Mn.  Troutman,  she  joining  her  husband 
with  ber  as  co-complalnant.  In  her  prayer  for 
an  injunction  restraining  the  tenant  in  posses- 
sion from  sun-endering  tbe  landa  to  Gray,  abe 
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allegea  tliat  her  hmAnnd  was  tbea  Incapable 
of  tmnsactlng  any  business  wbaterer,  and 
pmys  that  the  Injnnctlon  Issue  upon  her  enter- 
ing Into  an  Injunction  bond  alone.  On  the 
22d  day  of  January,  1892,  Michael  Trontman 
died,  leaving  a  last  will  and  testament,  by 
which  he  devised  and  bequeathed  all  his  prop- 
erty to  his  wife,  and  she  thereupon  suggested 
bbi  death  oa  the  recwd,  and  filed  her  sup- 
plemental bill  making  herself  sole  complain- 
ant as  the  devisee  and  legatee  of  her  de- 
ceased husband.  The  defendant  answered, 
denying  the  equities  of  the  bill,  and,  a 
replication  being  filed,  the  cause  was  tried 
twice  by  a  Jury,  and  at  each  trial  the  Jury 
failed  to  agree,  and  were  consequently  dis- 
charged without  a  verdict  Upon  the  dis- 
charge of  the  second  Jury  the  complainant  en- 
tered her  motion  that  the  Judge  of  the  circuit 
comrt  hear  and  decide  the  case  upon  the  evi- 
dence already  beard  <m  tbe  second  trial,  with- 
out the  Intervention  of  a  Jury.  The  defend- 
ant thereupon  entered  his  cross  motirai  to  have 
the  question  (rf  the  mental  capacity  of  TroTrt- 
man  to  execute  the  deed  hi  question  submitted 
to  another  Jury,  but  the  court  overruled  the 
cross  motion  of  the  defendant,  and  the  motion 
-of  the  complainant  was  allowed.  The  court 
thereupon  considered  the  case  upon  the  evi- 
dence adduced  and  heard  at  the  second  trial, 
and  upon  such  hearing  found,  among  other 
things,  that  at  the  time  of  the  execntloxi  of  the 
deed  In  question  Trontman  was  laboring  under 
the  Insane  baUadmitton  alleged  hi  the  bill,  and 
wholly  unfit  and  incapable  to  deal  witii,  or  in 
any  manner  dispose  of  the  farm  In  question; 
and  that  the  defendant,  at  the  time  he  received 
the  conveyance,  was  aware  of  Trontman's  in- 
aane  hallucination  In  relation  thereto.  It  was 
thereupon  decreed  that  the  equities  of  the  case 
were  with  the  complaiiiant;  that  the  deed  in 
question  was  null  and  void,  and  a  cloud  upon 
the  complainant's  title  to  the  land;  and  that 
It  be  vacated,  canceled,  and  set  aside,  and  be 
«zpunged  from  the  records  of  Cioles  county. 
The  defendant  was  ordered  to  execute  to  the 
comijlalnant  a  quitclaim  deed  conveying  the 
land  to  her,  and  It  was  decreed  that,  in  default 
of  such  conveyance,  the  master  in  chancery  ex- 
ecute and  deliver  to  the  complainant  a  quit- 
claim deed  in  his  stead.  To  reverse  this  decree 
the  defendant  has  now  brought  the  record  to 
this  court  by  writ  of  error. 

While  the  refusal  of  the  court  to  submit  the 
question  of  the  sanity  of  Michael  Troutman  to 
another  Jury  for  trial  Is  assigned  as  error,  no 
point  is  made  uiion  that  assignment  of  error  by 
coimsel  for  the  defendant  in  their  argument, 
and  we  may  therefore  properly  assume  that 
they  are  now  content  with  the  ruling  of  the 
court  In  that  respect 

Some  complaint  Is  made  of  the  Instruc- 
tions given  by  the  court  to  the  Jury  on  the 
second  trial,  but  we  are  unable  to  see  how 
the  defendant  is  now  In  a  position  to  call 
tb«  propriety  of  those  Instructions  In  qnes- 
lon,  Even  If  they  were  erroneous,  the  de- 
fendant could  not  have  been  iH«Judlced  there- 


by, as  ^e  Jury  failed  to  And  a  verdict;  and, 
even  If  they  were  Improperly  Instructed,  and 
so  misled,  their  failure  to  find  a  verdict  has 
made  it  impossible  that  their  erroneous  im- 
pressions of  the  law  could  have  had  any  un- 
favorable effect  upon  the  defendant's  rights. 
The  hearing  which  resulted  in  the  decree  was 
before  the  court  without  a  Jury,  and  there  Is 
nothing  In  the  record,  and  certainly  nothing  In 
the  Instnictlons  given  to  the  Jury  upon  the 
abortive  trial,  which  could  furnish  any  legal 
criterion  as  to  the  propositions  of  law  by  which 
the  court  was  guided  In  deciding  the  case.  It 
must  also  be  noticed  thpt,  while  counsel  have 
made  some  complaints  as  to  the  Instructions, 
they  hare  not  taken  the  pains  to  point  out 
wherein  any  instruction  was  erroneous,  and 
we  do  not  feel  called  upon  to  explore  the  rec- 
ord In  search  of  errors  which  counsel  have  not 
seen  fit  to  point  out  or  bring  to  light 

The  only  material  questions  presented  by  the 
record  for  our  consideration  are  mere  ques- 
tions of  t&ct,  and,  after  giving  to  the  case 
such  patient  and  careful  study  as  we  have 
been  able,  we  are  of  the  opinion  that  the  evi- 
dence sustains  the  decree.  Hie  evidence  Is  ex- 
ceedingly voluminous,  and  to  a  considerable  de- 
gree conflicting.  No  useful  punKwe  would  be 
served  by  om-  reviewing  It  In  detail,  even  If 
the  volume  of  the  testimony  were  not  an  in- 
superable barrier  to  our  doing  so.  It  Is  to  be 
remembered  that  the  learned  Judge  who  ren- 
dered the  decree  heard  the  evidence  of  the  wit- 
nesses twice,  and  was  consequently  in  a  much 
more  favorable  jweitlon  to  pass  upon  mere 
questions  of  fact  than  we  can  be.  Onr  in- 
vestigation, made  in  the  light  of  the  able  and 
Instructive  briefs  and  arguments  of  counsel, 
has  CaQed  to  develop  any  theory  upon  which 
we  can  safely  and  properly  dissent  from  the 
conclusions  of  the  court  below.  We  are  there- 
fore disposed  to  hold  that  the  decree  is  the 
Just  and  proper  result  from  the  testimony,  and 
it  will  therefore  be  affirmed.    Decree  afOrmed. 


(158  III.  176) 

WITT  V.  GARDINER  et  al.i 
(Supreme  Court  of  IlUnois.    Oct  14,  1895.) 
WitL — Attestation — Contbst — Instbcctiohs. 
Where.  In  a  suit  to  contest  a  will.  It  ap- 
pears that  the  testatrix,  when  she  execnted  the 
wlU,  was  ill  in  bed,  that  the  will  was  attested 
in  an  adjoining  room,  and  that  although  the 
testatrix  had  the  physical  strength  to  lean  on 
the  bed,  or  even  to  rise  and  go  to  the  door  of 
her  room,  yet  she  could  not  do  so  without  peril 
to  her  life,  it  is  reversible  error  to  charge  the 
jury  that.  If  it  was  within  the  physical  power 
of  the  testatrix  to  have  seen  the  attesting,  then 
it  was  done  in  her  presence,  though  she  did  not. 
actually  see  it 

Appeal  from  circuit  court,  Greene  count}-; 
George  W.  Herdman,  Judge. 

Bill  by  Freddie  T.  Witt  by  his  guardian, 
against  Christopher  J.  Gardiner  and  others. 

I  Reported  by  Louis  Boisot  Jr.,  Esq.,  of  the 
Chicago  bar. 


Digitized  by 


Google 


•7^ 


NORTHBASTVRN  BEPQBYBB,  VoL  41. 


OB. 


Defendants  obtained  a  decree.    Complalnaat 
appeals.     Reversed. 

Thomas  Hensbaw  and  James  M.  Biggs,  for 
appellant    Henry  T.  Ralney,  for  appellees. 

BAILEY,  J.  This  was  a  bill  In  chancery, 
brought  by  Freddie  T.  Witt,  by  his  guardian, 
against  Christopher  J.  Gardiner  and  others, 
to  contest  the  will  of  Elizabeth  Gardiner,  de- 
ceased. The  will  was  executed  January  23, 
1892,  and  the  testatrix  died  March  1,  lSd4, 
leaving  the  complainant,  her  grandson  and 
only  heir  at  law,  and  being  at  the  time  of  her 
death  the  owner  and  In  possession  of  certain 
parcels  of  real  estate,  and  also  owning  other 
property,  of  the  aggregate  value  of  several 
thousand  dollars.  After  the  death  of  the  tes- 
tatrix the  will  was  filed  in  the  county  court 
for  probate,  but  probate  thereof  was  there 
denied.  On  appeal  by  the  proponents  to  the 
circuit  court,  a  hearing  was  had  de  novo,  re- 
sulting In  an  order  admitting  the  will  to  pro- 
bate, and  the  complainant  thereupon  filed 
thisbiU. 

No  question  Is  raised  by  the  bill  as  to  the 
testamentary  capacity  of  the  testatrix,  nor, is 
there  any  charge  that  the  executicm  of  the 
will  was  procured  by  undue  Influence;  the 
grounds  upon  which  its  validity  Is  called  in 
question  being  (1)  that  it  was  not  signed  by 
the  attesting  witnesses  in  the  presence  of  the 
testatrix,  and  (2)  that  the  testator  did  not 
know  the  contents  of  the  will  at  the  time  she 
executed  it  The  facts  appearing  from  the 
record  are  l»le£iy  these:  Elizabeth  Gardiner, 
at  the  time  the  will  was  executed,  was  a  wo- 
man about  80  years  of  age,  was  partially 
(leaf,  and  was  then  confined  to  her  bed  by 
sickness,  and  under  a  physician's  care,  and 
had  been  so  for  about  a  month.  During  that 
lime  her  physician  had  been  visiting  hertwice 
a  day,  and  her  condition  bad  required  the  at- 
tendance of  watchers  each  night  On  the 
day  the  paper  was  executed,  Christt^her  J. 
Gardiner  called  upon  her,  and,  after  having 
her  attendants  all  leave  the  room,  held  a  con- 
stiltafllon  with  her,  and  left  the  house.  Later, 
the  same  day,  he  returned,  bringing  with 
him  the  will,  drawn  up,  and  also  bringing  B. 
W.  Greene  and  L.  L.  Boberts  to  serve  as  at- 
testing witnesses.  When  they  entered  her 
room,  she  was  informed  that  the  persons 
named  were  there  to  witness  her  will,  and  to 
that  she  assented.  Christopher  J.  Gardiner 
then  produced  the  draft  of  the  will  with  the 
testator's  name  already  written  at  the  bot- 
tom of  It  and  she,  being  propped  up  on  pil- 
lows on  her  bed  for  the  purpose,  executed 
the  Instrument  by  making  her  mark,  where- 
upon the  two  witnesses  and  Christopher  .T. 
Qardlner  left  the  bedroom,  which  was  situ- 
uted  in  the  rear  of  the  northerly  part  of  the 
house,  and  went  into  the  front  room,  situated 
jn  the  southerly  side  of  the  house,  adjoining 
<ihe  bedroom,  and  communicating  with  it  by 
a  door,  which  was  left  standing  open,  and 
went  to  a  table  standing  in  the  front  room. 


and  there  signed  -their  names  to  the  will  as 
attesting  witnesses.  There  is  a  very  CMisid- 
erable  conflict  in  the  evidence  as  to  the  place 
In  the  front  room  where  the  table  was  stand- 
lug  when  the  will  was  attested,  the  testimony 
of  some  of  the  witnesses  tending  to  show 
that  it  was  standing  near  the  center  of  the 
room,  a  place  which  was  within  the  range  of 
the  testator's  vision  as  she  was  lying  on  her 
bed,  while  the  testimony  of  other  witnesses 
tends  to  show  that  it  was  standing  at  the 
east  side  of  the  room  near  a  window,  and 
where,  as  much  of  the  testimony  tends  to 
show.  It  could  not  be  seen  from  the  place 
where  the  testatrix  was  lying,  the  partition 
between  the  two  rooms  intervening.  The 
proponents  of  the  will  attempted  to  show 
that  the  attestation,  though  made  in  another 
room  than  the  one  in  which  the  testatrti 
was  lying  at  the  time,  was  in  fact  made  in 
her  presence,  by  attempting  to  show  (1)  that 
the  table  on  which  the  attestation  occurred 
stood  In  the  center  of  the  room,  or  (2)  that, 
even  if  it  stood  on  the  east  side  of  the  room, 
she  could  have  seen  the  act  of  attestation  b; 
changing  her  position  and  leaning  over  out 
of  the  bed,  or  (3)  if  she  coidd  not  have  seen 
the  act  by  so  leaning  over.  It  was  possilde 
for  her  to  have  arisen  from  her  bed,  and 
gone  to  the  door  leading  to  the  front  room, 
and  viewed  the  act  from  that  position,  and, 
this  being  true,  that  the  attestation  waa  good 
without  proof  that  she  did  get  out  of  her  bed 
and  see  it  Each  of  these  several  positions 
seems  to  have  been  urged  on  the  iarj  by  the 
proponents  of  the  will,  and  evidence  was 
given  tending  to  show  that  the  testatrix  had 
sufficient  strength  to  have  made  it  physical!; 
possible  for  her,  though  very  sick,  to  have 
arisen  from  her  bed,  and  have  gone  to  the 
door  leading  to  the  adjoining  room.  There 
was  no  evidence,  however,  that  she  In  fiict 
got  out  of  bed,  or  changed  her  position  in  the 
least  during  the  time  the  will  was  being  at- 
tested. Such  being  the  evidence,  the  court 
at  the  instance  of  the  proponents,  gave  to 
the  Jury,  among  other  Instructions,  the  fol- 
lowing: "(25)  The  court  instructs  the  Jury, 
for  the  proponents,  that  although  the  JtJiy 
may  believe  from  the  evidence  that  the  at- 
testing witnesses  went  to  an  adjoining  room 
to  a  table  to  sign  their  names  as  attesting 
witnesses,  and  that  the  testatrix  did  not  ac- 
tually see  them  sign  the  same,  yet.  If  the 
Jury  believe  from  all  the  evidence  and  cir- 
cmnstances  proven  that  it  was  within  the 
physical  power  of  the  testatrix  to  have  seen 
them  sign  the  same.  If  she  had  so  desired, 
then  in  law  the  attesting  would  be  in  com- 
pliance with  the  law,  although  the  testatrix 
may  not  have  actually  witnessed  the  signing 
of  the  names  of  the  witnesses."  "(10)  You  are 
further  instructed  that  if  you  believe  from 
the  evidence  that  at  the  time  the  witnesses 
signed  the  will  in  evidence  the  said  Elizabeth 
Gardiner,  If  she  had  desired  to  do  so,  was 
physically  able,  by  turning  her  head  or  chan- 
ging her  position,  to  have  seen  them  sign. 
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then  jon  are  Idstnieted  ttiat  the  attsMa- 
tl<Ht  of  the  win  in  evklence  was  legal* 
ly  accompllBhed  In  the  presence  of  the  testa- 
trix, as  the  law  requires."  "(8)  The  Jury  ate 
instructed  that  if  yon  find  from  the  evidence 
that  the  witnesses  signed  ttie  will  in  such  a 
place  that  the  testatrix  could  have  seen  them 
i:ign  if  she  so  desired,  then  you  are  instruct- 
(Kl  that  the  said  will  was,  under  the  law,  at- 
tested in  the  presence  of  the  testatrix,  and  It 
uiukes  no  ditCerence  whether  she  actually 
saw  them  sign  or  not" 

By  the  provisions  of  the  statute,  all  wills, 
to  be  entitled  to  probate,  must  be  "attested  in 
the  presence  of  the  testator  or  testatrix  by 
two  or  more  credible  witnesses."  Rev.  St  e. 
148,  i  2.  The  issue  of  fact  submitted  to  the 
jury  in  this  case  was  whether  the  attestation 
was  In  the  presence  of  the  testatrix.  What 
constituted  the  "presence"  of  a  teatator  or 
testatrix,  within  the  meaning  at  the  statute, 
has  been  made  the  subject  of  much  discus- 
sion by  the  courts,  but  the  rule  snpp<Hted  by 
the  weight  of  authority  may  be  stated  sub- 
Htantlally  In  the  language  of  a  distinguished 
modem  law  writer  as  follows:  Oontiguity, 
with  an  uninterrupted  view  between  testator 
and  subscribing  witnesses,  is  the  indlspenaa- 
ble  element  to  the  physical  signing  in  the  tes- 
tator's presence.  The  subscription  is  not  in- 
validated by  not  having  been  performed  in 
the  same  room,  or  even  in  the  same  hoiise^ 
provided  it  took  place  within  the  testator's 
range  of  vision,  as  in  case  where  witnesses 
left  the  testator,  who  lay  In  bed  in  one  room, 
and  subscribed  their  names  at  another  table 
opposite,  and  in  sight,  through  a  passage,  the 
doors  being  thrown  open;  or  where  a  lobby 
intervened,  but  the  testator  might  have  seen 
the  subscription  made  in  a  gallery  through 
the  lobby  and  a  broken  glass  window;  or 
where  the  testatrix  sat  in  her  carriage,  and 
the  will  was  attested  in  the  attorney's  office, 
but  not  out  of  her  sight  In  all  such  cases 
the  attestation  is  held  good,  on  the  theory 
that  the  testator  might  at  least  have  seen  the 
signing,  considering  his  position  and  the  state 
of  his  health  at  the  time  of  the  transaction; 
and  it  Is  deemed  immaterial  that  he  did  not 
see  when  he  might  have  done  so,  for  the  act, 
being  done  in  his  presence,  could  not  have 
been  vitiated  by  his  turning  and  looking 
away.  On  the  other  hand,  no  mere  contigui- 
ty to  the  witnesses  will  constitute  a  "pres- 
ence" within  the  act  If  the  testator's  position 
be  such  that  he  cannot  possibly  see  them  sign, 
as  where,  for  Instance,  he  occupies  his  bed- 
chamber, and  the  witnesses  subscribe  In  an 
outer  hall,  where  they  are  necessarily  hidden 
from  sight  by  an  Intervening  flight  of  stairs, 
or  where  his  position,  which  he  cannot  readi- 
ly change,  Is  such  that  the  witnesses  are  In 
reality  out  of  sight  If  the  subscription  is 
made  in  an  adjoining  room,  with  the  door 
closed.  It  is  not  enough  that  the  testator 
might  have  seen  it  had  the  door  stood  open; 
nor  will  even  a  subscription  In  the  room  he 
occupies  suffice,  provided  that  from  his  ac- 


tual position  be  eonld  not  bare  seen  it  done. 
But  tmlesB  some  material  obstacle  obstructs 
the  vision,  we  here  suppose  that  the  testator 
is  sick  and  feeble,  propped  up  In  bed,  and  re- 
quiring some  aid  In  order  to  bring  him  into 
a  right  position,  in  which  case,  of  course,  his 
disability  Is  an  Important  factor  in  detain  in- 
ing  whether  or  not  he  might  have  seen  the 
witnesses  subscribe.  Thus  the  will  of  one 
who  lay  in  bed  with  the  curtains  drawn 
while  the  will  was  attested  in  front  of  him, 
was  admitted  to  probate,  becatise  he  might 
easily  have  seen  the  act  by  pushing  the  cur- 
tain aside;  but  that  <tf  another  was  reftised 
probate  under  like  circumstances,  upon  the 
dlstinctlcm  that  the  testatrix  was  not  only 
too  weak  to  open  the  curtain  herself,  but  lay 
helplessly  with  her  back  to  the  witnesses.  In 
fine,  the  true  test,  as  asserted  by  the  Bngiish 
cases,  is  not  whether  the  testator  saw  the 
witnesses  sign,  but  whether  be  might  have 
seen  them  sign,  considering  bis  mental  con- 
dition, and  his  posture  at  the  time  of  the  sub- 
scription. Schouler,  Wills,  i  S41.  The  same 
author  further  says:  "Indeed,  to  speak  goi- 
erally,  tf  the  testattHr  be  ill,  unable  to  change 
his  position  readily  for  himself,  or  confined 
to  his  bed,  his  posture  at  the  time  of  the  at- 
testation should  be  such  as  to  enable  him  to 
perceive  his  witnesses  subscribe;  and  ability 
to  perceive  Is  here  construed  with  some  ref- 
erence to  his  physical  condition  at  the  time 
of  subscription.  But  If,  while  the  attesting 
witnesses  are  subscribing,  the  testator,  con- 
scious of  t]^e  act,  la  In  an  adjoining  room, 
where,  by  the  mere  act  of  volition,  he  can 
witness  the  attestation,  this  constitutes  a  sub- 
scription In  his  presenca"  Id.  {  342.  In 
Reed  v.  Roberts,  26  Ga.  294,  where  the  tes- 
tator was  In  extremis,  and  feeble  from  age 
and  disease,  and  racked  with  bodily  pain.  It 
was  heM  that  to  make  the  attestation  suffi- 
cient under  the  statute  the  testator's  position 
should  be  such  as  to  enable  him,  without 
change  of  situation,  to  see  the  witnesses  sub- 
scribe. In  the  <H>lni<»i  the  court  say:  "The 
object  of  the  law  can  only  be  efFectnated 
when  the  testator  is  so  situated,  both  as  to 
the  win  and  the  witnesses,  that  he  may,  if 
he  chooses,  see  both.  In  the  act  of  attestation. 
And  It  is  wholly  Immaterial  whether  the  at- 
testation be  in  the  same  room  or  in  a  difTer- 
ent  room.  The  rule  Is  the  same  In  both. 
The  will  and  the  witnesses  must  be  In  the 
presence  of  the  testator.  He  ought  to  be  able, 
without  an  effort  or  change  of  position,  to  see 
them  both."  See,  also,  Reynolds  v.  Reynolds, 
1  Speer,  253;  Ray  v.  Hill,  3  Strob.  297;  Am- 
bre  V.  Welshaar,  74  HI.  109. 

We  think  it  plain  that  the  Instructions 
above  recited,  and  especially  tbe  one  marked 
25,  laid  down  an  erroneous  rule,  and  one 
which  was  likely  to  mislead  the  jury.  This 
is  especially  so  In  view  of  the  testimony  of 
the  testatrix's  physician  that  she  was  physic- 
ally capable  of  getting  out  of  bed  and  going 
to  the  door  of  her  bedroom,  although  her  do- 
ing BO  would  have  been  perilous,  and  against 
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his  express  orders;  and  also  In  vlerw  cC  the 
contention  made  by  the  proponents  of  the 
will  before  the  Jury  that  she  might  liave 
leaned  over  tlie  front  of  hex  bed,  or  even 
got  up  flom  her  bed  and  gone  to  the  door  of 
her  room,  and  thus  seen  her  witnesses  attest 
the  wUL  That  instrnction  holds,  in  terms, 
tliat  if  it  was  within  her  physical  power  to 
see  tliem  sign  the  will,  the  signing  must  be 
deemed  to  have  been  in  her  presence.  Ibe 
jury  were  likely  to  understand  this  instruc- 
tion as  holding  that,  if  it  was  within  her 
physical  power  to  get  out  of  bed  and  go  to  the 
door,  the  attestation  was  in  compliance  with 
the  law.  Such,  clearly.  Is  not  the  rule.  It 
is  doubtful  whether  It  would  have  been  the 
rule  If  the  testatrix  had  been  in  good  health. 
It  can  scarcely  be  said,  we  think,  that  be- 
cause a  testator  in  health  has  the  physical 
ability  to  foUow  his  witnesses  wherever  they 
may  choose  to  go,  and  so  be  present  at  the 
attestation  of  bis  will,  an  attestation  other 
than  in  bis  actual  presence  will  answer  the 
requirements  of  the  statute.  And  certainly 
when  a  testatrix,  as  in  this  case,  is  sick  and 
confined  to  her  bed,  and  though  physically 
capable  of  arising  from  her  bed  and  walking 
to  the  door  of  an  adjacent  room,  yet  able  to 
do  so  only  with  great  difficulty,  and  perhaps 
with  peril  to  her  life,  it  wlU  not  be  said  that 
an  attestation  which  can  be  seen  by  her  only 
in  ttiat  manner  took  place  in  her  presence. 

Substantially  the  same  criticism  may  be 
made  upon  the  instructioin  marked  10.  That 
Instruction  held  that.  If  the  testatrix  was 
physically  able,  by  turning  her  head  or  chan- 
ging her  position,  to  see  the  witnesses  sign, 
the  attestation  was  in  her  presence.  It  hav- 
ing been  contended  by  counsel  that  she  might 
have  seen  the  attestation  by  leaning  out  of 
bed,  or  by  getting  up  and  going  to  the  door 
of  the  adjoining  room,  and  the  evidence  tend- 
ing to  show  that  she  was  physically  able  to 
make  such  change  in  her  position,  ttie  instruc- 
tion may  have  been,  and  probably  was,  und«^ 
stood  by  the  jury  as  holding  that,  if  she  was 
physically  capable  of  making  such  change  of 
position,  and  thereby  seeing  the  attestation, 
the  will  was,  in  cMitemplation  of  law,  attest- 
ed in  her  presence. 

The  eighth  instruction  would  perhaps  have 
been  unobjectionable  had  it  not  been  for  the 
theory  upon  which  the  case  was  presented  to 
the  Jury,  but,  in  view  of  that  theory,  and  of 
the  other  instructions  given,  it  also  was  likely 
to  mislead.  It  held  that,  if  the  witnesses 
signed  the  will  in  such  place  tMt  the  testatrix 
could  have  seen  them  sign,  if  she  had  so  de- 
sired, the  attestation  was  in  her  presence.  In 
view  of  the  contention  that  she  conid  have 
seen  them  sign  by  leaning  out  over  the  front 
of  the  bed,  or  by  getting  up  and  going  to  the 
door,  the  jury  were  likely  to  understand  the 
instruction  as  holding  that.  If  she  could  have 
seen  the  act  of  signing  in  either  of  those 
ways,  the  attestation  was  In  her  presence. 
The  instruction,  under  these  circumstances, 
shotdd  have  been  modified  so  as  to  bold  that. 


if  she  could  have  seen  the  witnesses  slgD, 
from  the  place  where  she  was  th&a.  lying,  the 
attestation  was  in  her  presence. 

It  is  claimed  that  the  error  in  those  instruc- 
tions was  cured  by  other  instructions  givoL 
Two  instructions  were  given  at  the  instance 
of  the  proponents,  which  held,  in  substance, 
that  if  the  table  on  which  the  witnesses  sign- 
ed the  will  were  in  such  position  that  it  could 
have  been  seen  by  the  testatrix  from  the  po- 
sition slie  occupied  on  the  bed  in  the  adjcHn- 
ing  room,  the  attestation  was  in  her  presence. 
There  Is  nothing  In  those  instructions  in  any 
degree  inconsistent  with  the  ones  we  hare 
criticised,  and  we  are  unable  to  see  how  the 
ernmeous  instructions  could  have  been  there- 
by cured.  No  instruction  was  given  for  ei- 
ther party  which  held  that,  if  it  was  neces- 
sary for  the  testatrix  to  lean  out  over  the 
front  of  her  bed,  or  to  get  up  and  go  to  the 
door,  In  order  to  see  the  witnesses  sign,  the 
attestation  was  not  In  her  presence. 

For  the  errors  pointed  out  in  the  foregoing 
Instructions,  the  decree  of  the  court  below 
finding  the  will  in  question  to  be  the  last  will 
of  the  testatrix  will  be  revised,  and  the 
cause  will  be  remanded  to  the  circuit  court 
for  a  new  trial.     Decree  reversed. 


(Ui  111.  62) 

BAILEY  V.  PEOPLE  ex  rel.  ADAMS  (30UN- 

TY  TREASTJKER.i 

(Supreme  Court  of  Illinois.    Oct.  14,  1886.) 

Tasatios— Patmbnt  IK  Cooposs. 

1.  An  order  of  the  county  court  providinr 
that  interest  coupons  of  certain  outstanditiK 
drainage  bonds  "may  be  nsed  by  the  owners 
of  land"  to  pay  the  interest  on  drainage  as- 
sessments does  not  give  the  right  to  pay  taxes 
in  coupons  to  one  whose  only  interest  in  the 
land  taxed  is  derived  throngh  a  certificate  of 
tax  sale,  since  he  is  not  the  owner  of  the  land. 

2.  Such  an  order,  resulting  from  an  agree- 
ment between  the  drainaf^e  commissioners,  the 
landowners,  and  the  bondholders,  is  not  bind- 
ing on  the  county  treasurer,  he  not  being  a 
party  thereto. 

Appeal  from  Adams  coimiy  court;  Carl  E. 
Eipler,  Judge. 

Application  of  the  people,  on  the  rdatlon 
of  the  treasurer  of  Adams  county  toi  judg- 
ment for  delinquent  taxes.  Oliver  J.  Bailey 
filed  objections  which  were  overruled,  and  he 
appeals.    Affirmed. 

O.  Edmunds,  for  appellant  Sprlgg  &  An- 
derson, for  appellee. 

BAKER,  J.  The  lands  concerning  which, 
this  controversy  has  arisen  were  In  18&4  sold 
at  tax  sale  for  the  delinquent  taxes  of  1893 
and  prior  years.  Appellant  became  the  pur- 
chaser of  the  lands  at  such  sale,  and  now 
holds  the  certificate  of  purchase;  the  lands 
not  having,  as  yet,  been  redeemed.  It  seems 
that  in  1879  the  Indian  Grave  drainage  dis- 
trict was  organized  in  Adams  county  under 

1  Reported  by  Lonis  Boisot,  Jr.,  Bsq.,  of  the- 
Chicago  bar. 
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the  levee  drainage  act  of  that  year.  The 
lands  above  mentioned  are  a  part  of  the  lands 
lying  within  that  district.  The  lands  com- 
prised  within  the  district  hare  been  subject- 
ed to  two  assessments  for  the  purpose  of 
building  leyee  protection,— one  In  1880,  and  the 
other  in  1681.  The  levees  were  built,  and 
paid  for  by  issuing  bonds  upon  said  assess- 
ments. Afterwards,  with  the  view  to  enab- 
ling the  landowners  to  pay  the  assessments 
and  the  interest  thereon,  a  compromise  was 
agreed  upon  by  and  between  the  commisalou- 
ers  of  the  district,  the  landowners,  and  the 
holders  of  the  entire  Issue  of  bonds  under  the 
llrst  assessment,  and  of  i»/ioo  of  the  issue  of 
bonds  under  the  second  assessment;  and  as 
the  result  of  such  agreement,  upon  the  appli- 
cation of  the  commissioners  and  landowners, 
and  by  consent  of  those  parties  and  of  said 
bondholders,  an  order  was  on  November  21, 
1888,  entered  in  the  county  court  of  said  coun- 
ty, which  recited,  among  other  things,  that 
the  Interest  tax  under  said  assessments  might 
be  paid  in  coupons  of  said  bonds.  Appellant 
sought  to  pay,  with  such  coupons,  the  interest 
tases  of  1891~tb  the  extent  of  the  interest 
of  the  bondholders  consenting  to  the  above 
order— assessed  against  the  lands  for  which 
he  holds  the  tax  certificate,  but  the  collector 
of  the  district  refused  to  accept  them.  There- 
after the  county  treasurer  made  application 
to  the  county  court  for  a  judgment  for  taxes 
against  said  lands,  to  which  appellant  ob- 
jected on  the  ground  that  he  had  tendered 
payment  When  filing  his  objections  he  re- 
newed the  tender  of  payment  in  coupons. 
The  court  overruled  the  objections,  and  en- 
tered Judgment  against  the  lands.  From  that 
judgment  this  appeal  is  prosecuted. 

Neither  these  bonds  nor  their  coupons  pur- 
port to  be  receivable  for  taxes  due  to  the 
district  Nor  Js  there  any  statute  maUng 
such  coupons  receivable  for  taxea  Section 
154,  par.  155,  of  the  revenue  act  (2  Starr  & 
O.  St  p.  2074),  provides  that  such  taxes 
"shall  be  collected  in  gold  and  silver  coin. 
United  States  legal  tender  notes  and  In  cur- 
rent national  bank  notes,  and  in  no  other 
currency  unless  otherwise  specially  provided 
for."  Appellant  contends  that  the  payment 
of  these  taxes  by  coupons  was  "otherwise 
specially  provided  for"  by  the  compromise 
order  of  November  21,  1888.  That  order  was 
the  outcome  of  an  agreement  between  the 
commissioners,  landowners,  and  a  part  of 
the  bondholders,  and.  If  binding  at  all,  was 
binding  upon  those  parties  only.  The  county 
treasurer,  who  applied  for  the  judgment  in 
question,  could  in  no  way  be  affected  by  it 
He  Is  an  officer  of  the  county,  in  no  way 
connected  with  the  district;  and,  when  ap- 
pellant's lands  were  returned  to  him  delin- 
quent it  became  his  duty  to  collect  the  taxes 
due  upon  them  in  the  manner  provided  by 
law.  Section  34,  par.  60,  of  the  drainage  act 
(1  Starr  &  C.  St  p.  929)  directs  him  to  pro- 
ceed "as  in  ordinary  collections  of  state  and 
county  taxes."  If  the  treasurer  were  bound 
v.4lN.K.no.'21— 50 


to  the  observance  of  said  order,  even  thai  it 
would  not  have  been  his  duty,  for  reasons 
hereafter  api>earlng,  to  accept  the  tender 
made  by  appellant  In  the  view  we  take  of 
the  case,  it  can  make  no  difference  whether 
the  averment  and  proof  of  a  tender  of  pay- 
ment to  the  district  collector  of  the  amount 
of  the  taxes  due  would  have  constituted  a 
good  and  sufficient  objection  to  the  county 
treasurer's  application  for  judgment,  since. 
In  our  opinion,  appellant's  offer  and  attempt 
to  pay  said  taxes  to  the  collector  In  coupons 
was  not  a  good  tender.  If  the  order  of  No- 
vember 21,  1888,  made  coupons  receivable  In 
payment  of  Interest  taxes,  appellant  could 
not  profit  by  It;  for  it  plainly  appears  irom 
the  order,  and  from  the  stipulation  upon 
which  It  was  based,  that  such  privilege  was 
to  be  enjoyed  by  the  landowners  alone.  It 
expressly  says  that  "the  hiterest  coupons  of 
the  now  outstanding  bonds  may  be  used  by 
the  owners  of  land  to  pay  Interest  tax  at 
the  face  of  said  coupons."  And  appellant  Is 
In  no  sense  a  landowner,  within  the  contem- 
plation of  that  order.  His  only  interest  lo 
the  lands  Is  the  Hen  represented  by  his  tax 
certificate,  and  Is  adverse  to  the  Interests 
of  landowners.  It  follows,  therefore,  that 
the  judgment  of  the  court  below  was  right, 
and  it  is  accordingly  affirmed.    Affirmed. 


aM  Ham.  S0€) 

CITY  OP  NOETHAMPTON   v.  INHABIT- 
ANTS OF  P1.A1NFIBLD. 

(Supreme  Judicial  Conrt  of  Massacbosetts. 
Hampshire.    Nov.  4.  1885.) 

SUFPOST  OF  POOB  PERSONS— SeTTLEMBKT. 

Pub.  St  c.  87,  i  34,  provides  that  every 
city  or  town  paying  the  expenses  of  a  lunatic 
committed  to  the  hospital  shall  have  lilce  rights 
and  remedies  to  recover  the  full  amount  thereof 
from  the  place  of  his  settlement  as  if  such  ex- 
penses tiad  been  Incurred  in  liis  ordinary  sup- 
port Cliapter  84,  {  14,  declares  that  the  over- 
seers of  the  poor,  in  their  respective  places, 
shall  provide  for  the  immediate  relief  of  persons 
found  therein  having  settlements  in  other  pla< 
ces,  "the  expense  whereof.  Incurred  within 
three  months  next  before  notice  given  to  the 
place  to  be  charged,"  may  be  recovered  there- 
from. Held,  that  a  town  which  has  paid  for 
the  support  of  a  lunatic  pauper  in  a  state  hospi- 
tal may  recover  from  his  place  of  settlement 
the  entire  sum  expended  by  it  from  the  time  ot 
commitment  to  the  date  of  the  writ  and  is  not 
limited  to  the  expenses  incurred  within  three 
months  next  heiore  notice  to  defendant  town. 
City  of  Taunton  v.  Inhabitants  of  Wareham, 
26  N.  E.  451,  153  Mass.  192,  overruled. 

Exceptions  from  superior  court,  Hampshire 
county;  John  Hopkins,  .ludge. 

Action  by  city  of  Northampton  against  the 
inhabitants  of  Plalnfleld  to  recover  for  the 
support  of  a  lunatic  pauper.  From  a  ruling 
limiting  plaintiffs  recovery  to  the  amount 
Incurred  within  the  three  months  next  before 
notice  to  defendant  and  Interest  thereon, 
plaintiff  excepts.     Exceptions  sustained. 

A.  E.  Addis,  for  plaintiff.  F.  B.  Shaw,  ft>r 
defendant 


Digitized  by 


Google 


786 


NDBTHO&SXBaN  BSFOBX£».ToL-«l.. 


liATHROP,  7.  The  question  in  this  case  li 
whether  the  plaintiff  is  entitled  to  recover  the 
full  amount  expended  by  It  for  the  support 
of  the  lunatic  pauper  from  the  date  of  her 
commitment  to  the  Nortliampton  Lunatic 
Hospital,  on  October  11, 1892,  to  the  date  4f 
the  writ,  June  21, 1804,  or  whether  it  is  enti- 
tled to  recover  only  for  the  expenses  incurred 
within  three  months  next  before  the  notice 
given  by  the  plaintiff  to  the  defendant,  which 
■was  on  November  18, 1892. 

By  Pub.  St  c.  87,  S  34,  "every  city  or  town 
pa-,  ing  expenses  for  the  support  or  removal  of 
A  lunatic  committed  to  either  hospital  shall 
have  like  rights  and  remedies  to  recover  the 
full  amount  thereof,  with  interest  and  costs, 
«f  the  place  of  his  settlement,  as  if  such  ex- 
penses had  been  incurred  In  the  ordinary  sup- 
port of  the  lunatic."  This  statute  had  its 
origin  in  St.  1834,  c.  150,  {  7,  which  related  to 
the  state  lunatic  hospital  at  Worcester.  Sec- 
tion 7  gave  a  right  of  action  to  the  trustees 
for  the  support  of  a  patient  committed  to  the 
hospital,  and  for  his  removal,  against  the 
town  or  city  where  the  patient  resided  at  the 
time  of  the  application  for  commitment,  and 
farther  provided  as  follows:  "And  such 
town  or  city  shall  have  the  same  rights  and 
remedies  against  all  corporations  and  per- 
sons, to  recover  such  expense  of  supporting 
find  removing  any  pauper  lunatic,  as  if  such 
expense  had  been  Incurred  by  said  town  or 
city,  in  the  ordinary  support  of  such  lunatic." 
This  was  incorporated  in  Rev.  St.  c.  48,  {  10. 
By  St.  1841,  c  77,  it  was  enacted  as  follows: 
•"Whenever  any  lunatic  or  insane  person 
-shall  be  committed  to  the  state  lunatic  hos- 
pital, at  Worcester,  from  any  town  wherein 
he  has  not  a  legal  settlement,  and  such  town 
shall  pay  the  expense  of  his  support  at  said 
bospital,  such  town  may  recover  from  the 
town  in  which  be  has  a  legal  settlement  the 
full  amount  of  all  the  expense  so  paid  to 
-said  huspltal."  This  statute  was  combined 
with  Rev.  St.  c.  48,  J  10,  In  Gen.  St.  c.  73,  { 
25,  where  the  language  is  the  same  as  now 
appears  in  Pub.  St.  c.  87,  5  34,  the  statute  of 
1841  being  expressly  repealed  by  Gen.  St.  c. 
182.  In  City  of  Taunton  v.  Inhabitants  of 
Wareham,  IC^S  Mass.  192,  195,  26  N.  E.  451, 
this  court,  speaking  of  Pub.  St.  c.  87,  g  34, 
-said:  "It  was  intended  by  the  legislature  to 
give  to  towns  paying  the  expenses  of  a  luna- 
tic committed  to  either  state  hospital  the 
same  rights  and  remedies  against  the  place 
(if  his  settlement  as  if  the  expenses  had  been 
incurred  in  the  ordinary  support  of  a  x>auper, 
and  the  same  rules  of  law  apply  as  if  this 
liad  been  a  suit  to  recover  the  expense  of 
the  ordinary  support  of  a  pauper."  We  have 
DO  doubt  of  the  correctness  of  this  statement 
of  the  law,  which  is  supported  by  abundant 
authority.  See  Waltham  v.  Brookline,  119 
Mass.  479,  and  cases  cited.  The  precise  point 
Involved  in  the  case  at  bar  was  also  decided 
in  City  of  Taunton  v.  Inhabitants  of  Ware- 
liam,  In  favor  of  the  defendant,  without  any 
'discussion,  relying  upon  the  case  of  Amherst 


V.  Shdbnine^  11  Gray,  107,  as  a  precedent; 
and  the  -  plaintiff  asks  us  to  review  these 
cases  on  this  point.  The  importance  of  the 
questicm  involved  to  the  towns  of  this  com- 
monwealth has  indnced  us  to  yield  to  this  re- 
quest, and  to  examine  the  statutes  and  au- 
thorities bearing  upon  the  question  anew. 

By  Pub.  St.  c.  84,  §  14,  "the  vretaeeta  of 
the  poor,  in  their  respective  places,  shall  pro- 
ride  toe  the  immediate  comfort  and  relief  of 
all  persons  residing  or  found  therein,  having 
lawful  settlementa  in  other  places,  when  they 
fall  into  distress  and  stand  in  need  of  imme- 
diate relief,  and  until  they  are  removed  to 
the  places  of  their  lawful  settlements;  the 
expense  whereof,  Incurred  within  three 
months  next  before  notice  given  to  the  place 
to  be  charged,  as  also  of  their  removal,  or 
burial  in  case  of  tlieir  decease,  may  be  recov- 
ered by  the  place  incurring  the  same  against 
the  place  liable  therefor,  in  an  action  at  law 
to  be  instltnted  within  two  years  after  the 
cause  of  action  arises,  but  not  otherwise." 
This  section,  in  substantially  its  present  form, 
has  been  in  force  since  St  1793,  c.  69,  i  9. 
See  Bev.  St  c.  46,  J  13;  Gen.  St  c  70,  |  12. 
Fiuther  provisions  as  to  notice  are  cMntained 
In  Pub.  St  c.  84,  H  28,  29,  but  they  throw  no 
Hg^t  <m  the  question  Involved,  and  they 
need  not  be  stated.  These  provisions  also 
have  been  in  force  rinoe  the  statute  of  1793 
took  effect  St  170S,  c.  69,  g  12;  Bev.  St  c 
46,  H  19.  20;  Gen.  St  c  70,  U  17,  18.  It 
thus  appears  that  the  statutory  provisions 
having  any  bearing  upon  the  question  before 
us  have  been  the  same  since  the  enactment 
of  the  statute  of  1793. 

In  the  earlier  cases  in  this  commonwealth, 
it  was  assumed,  without  discussion,  that 
where  a  panp^  having  a  settlement  in  one 
town  became  a  charge  on  another  town,  if  the 
town  furnishing  support  duly  notified  the 
town  of  settlement,  and  the  pauper  contin- 
ued to  be  a  charge,  only  one  notice  was  nec- 
essary to  hold  the  town  where  the  pauper  bad 
his  settlement  for  the  proper  expenses  in- 
curred from  three  months  before  the  delivery 
Of  the  notice  down  to  the  date  of  the  writ 
provided  the  action  was  brought  within  two 
years  after  the  date  of  the  notice.  Marlboro 
ough  V.  Butland,  11  Mass.  483,  485;  Harwich 
V.  Hallo  well,  14  Mass.  184;  Uxbrldge  v.  See- 
konk,  10  Pick.  130.  In  Attleborougta  v.  Mans- 
field, 15  Pick.  M,  the  expenses  were  incurred 
from  October  10,  1826,  to  the  last  of  June, 
1827.  Notice  was  given  on  Octol)er  18,  1826. 
The  defendant  contended  that  it  was  not  lia- 
ble for  any  expense  incurred  after  the  no- 
tice of  October  18,  1826,  for  the  reason  that 
the  aid  furnished  was  not  continuous,  and 
it  had  received  no  subsequent  notice.  It  was 
held,  however,  that  the  plaintiff  was  entitled 
to  recover  the  full  amount  claimed.  St  1793, 
c.  159,  §  9,  was  construed  as  limiting  the  right 
to  recover  "to  a  period  commencing  three 
months  before  and  continuing  two  years  aft- 
er notice  given."  Before  this  case  was  de- 
cided, it  had  been  held  that,  if  the  town  fur- 
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nlshlng  the  supplies  had  biotigbt  an  action  to 
recover  them,  it  could  not,  wlthont  a  new  no- 
tice, reoovec  for  any  expenses  incnrred  after 
the  bringing  of  the  first  action.  Hallowell  ▼. 
Harwich,  14  Mass.  188.  And  It  was  so  held 
in  Walpole  y.  Hopklnton,  4  Plclc  358,  where 
the  second  action  was  brought  while  the  first 
one  was  i>ending.  So,  too,  it  had  been  pre- 
viously held  that  If,  after  notice  given,  the 
town  of  the  panper's  settlement  provided  for 
him,  it  was  not  further  liable  for  subsequent 
expenses  incurred  by  the  town  giving  the  no- 
tice, without  a  new  notice.  Sidney  v.  Au- 
gusta, 12  Mass.  315.  See,  also,  Palmer  v. 
Dana,  9  Mete.  (Mass.)  587.  In  Attleborough 
V.  Mansfield  these  exceptions  to  the  general 
rule  were  recognized,  but  it  was  held  that 
the  fact  that  the  aid  in  that  case  was  not  con- 
tinuous did  not  bring  the  case  within  the  ex- 
ceptions, and  that  the  general  rule  applied. 
In  T(9sfield  v.  Middleton,  8  Mete.  (Mass.) 
564,  the  writ,  as  appears  from  the  original  on 
file  in  the.  clerk's  office,  was  dated  May  8, 
1841;  the  notice  was  glv«i  on  March  24, 
1840;  and  the  plaintiff  sought  to  recover  for 
supplies  furnished  before  the  notice,  and  also 
for  supplies  furnished  after  the  notice  down 
to  April  9, 1841.  The  defendant  tendered  the 
amount  due  for  supplies  furnished  befoie  the 
notice  was  given,  and  contested  its  liability' 
for  the  supplies  subsequently  furnished,  on 
the  ground  that  a  new  notice  should  have 
been  given.  This  was  the  only  question  con- 
sidered by  the  court,  which  held  (Mr.  Justice 
Dewey  delivering  the  opinion)  that  no  new 
notice  was  necessary,  and  that  the  plaintiff 
was  entitled  to  recover  the  full  amount  claim- 
ed. In  Com.  v.  Dracut,  8  Gray,  455,  under 
Rev.  St  c.  46,  I  13,  the  law  was  assumed 
to  be  as  above  stated,  and  Judgment  in  the 
case  was  rendered  for  the  plaintiff  accord- 
ingly. 

In  the  first  cases  which  arose  under  the 
statute  of  1841,  it  was  contended  that  the 
act  In  effect  repealed  Rev.  St  c.  46,  |  13; 
but  the  court  held  that  the  only  purpose  of 
the  act  was  to  determine  the  measure  of 
damages,  and  to  allow  the  full  amount  paid 
to  the  hospital;  and  that  the  act  did  not 
alter  the  law  in  regard  to  the  time  in  which 
the  action  should  l>e  brought  or  the  length 
of  time  for  which  a  town  might  recover  or 
the  notice  to  be  given.  Inhabitants  ot  Cum- 
mington  v.  Inhabitants  of  Wareham,  9  Onsh. 
585.  Two  actions  between  the  same  parties 
were  tried  together  for  the  support  of  a  pau- 
per In  the  state  lunatic  hospital  at  Worcester. 
In  the  first  case  the  plaintiff  sought  to  re- 
cover the  amounts  paid  by  it  to  the  hospital 
from  December  16,  1848,  to  the  date  of  the 
writ  which  was  January  16,  1860.  Notice 
was  given  on  March' 16,  1849.  It  was  held 
that  the  plaintiff  was  entitled  to  recover  the 
full  amount  of  its  claim.  In  the  second  ac- 
tion, which  was  brought  during  the  pend- 
ency of  the  first,  on  December  31,  1861,  the 
plaintiff  sought  to  recover  the  expenses  paid 
to  the  ttospitol  from  December  2,  1844,  the 


time  of  the  commitment  of  the  pduper  to 
the  hospital,  to  the  date  of  writ  deducting 
the  amount  recovered  in  the  first  action.  No- 
tice was  given  on  December  9,  1860,  and  It 
was  held  that  the  plaintiff  could  recover 
from  three  months  prior  to  the  notice,  and 
down  to  the  time  of  bringing  the  action.  It 
was  also  held  that  the  fiict  that  the  previous 
action  was  pending  did  not  obviate  the 
necessity  of  giving  a  new  notice,  and  this  on 
the  authority  of  the  cases  which  we  have  al- 
ready cited  as  establishing  the  exceptions  to 
the  general  rule.  The  language  of  Chief  Jus- 
tice Shaw  on  this  point  Is  as  follows:  "It  re- 
mains to  consider  the  claim  for  the  period 
which  elapsed  between  the  commencement 
of  the  former  suit  and  the  time  of  the  com- 
mencement of  this  suit  This  depends  on 
different  considerations.  The  law  is  y&cs 
explicit  that  for  every  new  action  a  new  no- 
tice must  be  given,  even  though  a  former 
acti(m  between  the  same  parties  Is  still  pend- 
ing. Sidney  v.  Augusta,  12  Mass.  316;  Wal- 
pole v.  Hopklnton,  4  Pick.  858;  Uxbrldge  T> 
Seekonk,  10  Pick.  160."  9  Cush.  591.  So  far 
from  'the  case  holding  that  the  plaintiff  was 
limited  to  the  three  months  before  the  sec- 
ond notice  was  given,  it  was  expressly  said 
by  the  chief  Justice:  "We  think,  therefore, 
that  the  time  for  which  alone  the  plaintiffs 
in  this  suit  can  recover  must  be  computed 
from  September  9,  1850,  three  months  b^ore 
the  notice,  down  to  the  time  of  bringing  this 
action  [December  31, 1851],  or  the  time  when 
the  defendant  town  assumed  the  charge  of 
the  pauper,  whichever  first  occiftred."  Id. 
691,  692.  In  Andover  v.  Basthampton,  6 
Gray,  390,  the  plaintiff  sought  to  recover 
money  which  It  paid  to  the  state  lunatic  hos- 
pital at  Worcester  on  December  2,  1854,  for 
the  suiiport  of  a  pauper  at  the  hospital  from 
December  1,  1848,  to  December  1,  1854.  The 
writ  was  dated  March  17,  1855.  Notice  was 
given  on  December  4,  1854.  It  was  held 
that  the  plaintiff  was  entitled  to  recover. 
There  is  nothing  in  this  case  inconsistent 
with  the  preceding  cases.  The  fact  that  St 
1841,  c.  77,  did  not  change  the  provisions  of 
Rev.  St  c.  46,  S  13,  as  to  notice  to  the  de- 
fendant and  the  limitation  of  the  action, 
was  expressly  recognized.  The  point  decid- 
ed was  that  the  plaintiff  did  not  incur  the 
expense  until  it  paid  the  hospital,  and  that, 
as  the  payment  was  within  three  months  be- 
fore, and  the  action  was  brought  vtrithin  two 
years  after,  the  notice,  it  was  seasonably 
brought  In  Amherst  v.  Shelbume,  11  Gray, 
107,  the  writ  was  dated  AprU  27,  1857.  The 
plaintiff  sought  to  recover  money  paid  in 
March  and  December,  1856,  for  the  support 
of  a  pauper  at  the  state  lunatic  hospital  at 
Worcester.  The  notice  was  sent  to  the  de- 
fendant on  November  28,  1854,  and  -was  as 
follows:  "The  treasurer  of  the  state  lunatic 
hospital  at  Worcester  has  presented  to  town 
of  Amherst  a  bill  of  (G21.40  for  board  and 
articles  of  clothing  furnished  to  Norman 
Smith  from  November  1,  1848,  to  June  1,^ 
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1854,  six  years  past  We  shall  look  to  yon 
to  furnish  ns  the  money  to  pay  this  bill,  and 
also  for  Smith's  support  since  June  1,  1854, 
and  as  often  as  the  bills  at  the  hospital  be- 
come due,  which  is,  we  believe,  on  the  first 
of  June  and  first  of  December  in  each  year." 
The  notice  also  set  forth  the  fact  In  regard 
te  the  pauper's  settlement  The  money  paid 
by  the  plaintitC  in  March,  1856,  was  the 
$621.40,  specifically  mentioned  in  the  notice. 
It  was  held,  as  to  this,  that  the  plaintiff 
could  recover,  on  the  authority  of  Andover 
T.  Easthampton.  As  to  the  second  item  it 
was  said  by  the  court:  "For  the  sum  paid 
by  the  plaintiff  to  the  hospital  in  addition  to 
$621.40,  the  defendants  are  not  liable  in  this 
action,  for  the  reason  that  they  have  not  re- 
ceived any  legal  notice  of  the  plaintiff's 
claim  thereto.  Inhabitants  of  Oummlngton 
V.  Inhabitants  of  War^am,  9  Cush.  691." 
The  case  of  Amherst  v.  Shelburne  Is  In  some 
respects  an  anomalous  one.  As  to  the  first 
Item,  recovery  was  allowed,  although  the 
action  was  not  brought  until  more  than  two 
years  after  the  notice  was  given,  whereas 
the  general  rule  is  that  snch  an  action  must 
be  brought  within  the  two  years.  As  to  the 
second  item,  the  court  either  misapprehended 
the  language  of  Chief  Justice  Shaw  in  In- 
habitants of  Cummington  v.  Inhabitants  of 
Wareham,  or  decided  that  the  plaintiff  cotdd 
not  recover  this  item,  because  no  notice  in 
regard  to  it  was  given  within  two  years  of 
the  bringing  of  the  writ  We  cannot  regard 
the  case  as  an  authority  for  the  position  that 
the  plaliftlff  in  an  action  on  the  statute  is 
limited  to  the  expenses  incurred  within  three 
m<Hiths  prior  to  the  notice.  In  Worcester  v. 
Northborough,  140  Mass.  397.  5  N.  B.  270, 
support  was  furnished  by  the  plaintiff  to  a 
woman  from  December  28,  1881,  to  Febru- 
ary 13,  1882.  Board  was  also  paid  for  a 
minor  child  on  March  1,  1882.  Notice  was 
given  on  January  7, 1882.  The  writ  was  dat- 
ed February  9,  1884.  The  plaintiff  was  al- 
lowed to  recover  only  for  the  expenses  in- 
curred during  two  years  prior  to  the  date  of 
the  writ  being  for  the  lioard  of  the  child 
and  for  four  days'  support  of  the  woman. 
No  notice  is  taken  in  the  opinion  in  this  case 
that  the  suit  was  not  brought  within  two 
years  after  the  notice  was  given;  nor  is  any 
reason  given  why  the  plaintiff,  if  entitled  to 
recover  at  all,  was  not  entitled  to  recover 
for  such  period  of  time  within  the  three 
months  prior  to  the  notice  as  aid  was  fur- 
nished. An  examination  of  the  briefs  in  this 
case  shows  that  the  attention  of  the  court 
was  not  directed  to  either  pohit  In  Read- 
ing V.  Maiden,  141  Mass.  580,  7  N.  B.  21,  aid 
was  furnished  by  the  plaintiff  from  March 
1,  1881,  to  April  1,  1882.  Two  notices  were 
given,— one  on  March  2,  and  the  other  on 
March  81,  1881.  The  writ  was  dated  Sep- 
tember 15,  1883.  The  plaintiff  contended 
that  It  was  entitled  to  recover  because  the 
aid  was  begun  within  three  months  before 
the  notice,  and  was  ended  within  two  years 


before  the  action  was  brought;  but  the 
court  held  that  as  the  action  was  brought 
more  than  two  years  after  the  notice,  it 
could  not  be  maintained.  It  was  said  "that 
the  cause  of  action  arises  at  the  time  when 
the  notice  Is  given."  The  law  as  stated  in 
Attleborough  v.  Mansfield,  15  Pick.  19,— 
namely,  that  "the  right  to  recover  is  ex- 
pressly limited  to  a  period  commencing  three 
mcMiths  before  and  continuing  two  years 
after  notice  given,"— was  cited  with  approv- 
aL  It  was  also  said  of  Townsend  v.  Bllberi- 
ca,  10  Mass.  411,  Halloweli  v.  Harwich,  14 
Mass.  186,  and  Uxbrldge  v.  Seekonk,  10  Pick. 
150:  "These  cases  have  not  been  overruled 
or  modified  by  any  subsequent  cases." 

This  review  of  the  authorities  leads  us  to 
the  conclusion  that  the  case  of  City  of  Taun- 
ton V.  Inhabitants  of  Wareham,  153  Mass. 
103,  26  N.  E.  451,  so  far  as  the  point  now  be- 
fore us  Is  concerned,  was  erroneously  de- 
cided, and  should  be  oyerrnled;  and  that 
the  ruling  requested  by  the  plnJntlff,  being 
In  accordance  with  the  weight  of  authority 
In  this  commonwealth,  should  have  been 
given.    Exceptions  sustained. 


(63  Ohio  SL  Sal) 

MERCER  et  al.  t.  CUNNINGHAM. 
(Supreme  Court  of  Ohio.    Oct  29,  1896.) 

ASSIQNMENT      JOB     CkEOITORB  —  ALLOWAVCB     OT 
HOMESTKAD— JUBISDICTION  OF  PkOBATS  COOKT 

—Recovery  from  AiaiamxB. 

1.  A  probate  court  exerdsing  Jnriadiction 
over  property  embraced  in  an  assignment  for  th« 
t)enefit  of  creditors  lias  power,  nnder  section 
6348.  Rev.  St,  to  order  an  allowance  out  of  per- 
sonal property  to  ihe  assignor  in  lieu  of  a  home- 
stead. 

2.  If  snch  assignor  omits  to  invoke  the  ex- 
ercise of  that  power,  he  cannot  resort  to  the  court 
of  common  pleas  by  an  action  upon  the  bond  of 
the  assignee  to  lecover  the  value  of  such  prop- 
erty, even  though  he  made  demand  therefor  up- 
on the  assignee  and  the  appraisers. 

(SyUabns  by  the  Court.) 

Error  to  dreuit  court  Tuscarawas  county. 

Action  by  Mrs.  Cunningham  against  Scdo- 
mou  Merc«  and  others.  Plaintiff  had  Judg- 
ment and  defendants  bring  error.  Re- 
versed. 

On  the  9th  day  of  April,  1890,  Mrs.  Cun- 
ningham filed  in  the  court  of  common  pleas 
her  petition,  of  which  the  following  is  a 
copy:  "The  plaintiff  says  that  on  or  about 
the  30th  day  of  March,  A.  D.  1888,  she  was 
the  owner  of  a  stock  of  groceries  of  the 
value  of  $750,  situate  In  a  room  In  New 
Comerstown,  in  the  county  of  Tuscarawas, 
In  the  state  of  Ohio;  a  few  honsehold  goods, 
exempt  to  her  by  law;  and  some  book  ac- 
counts, amounting  to  the  sum  of  about  $350, 
a  large  part  of  which  are  and  have  ever 
been  uncollectible  and  worthless.  That  at 
the  time  said  plaintiff  executed  and  deliv- 
ered to  the  defendant  Solomon  Mercer  her 
deed  of  assignment  whereby  she  conveyed 
to  him  all  her  property  in  trust  for  the  ben- 
efit of  her  creditors,  except  this:   that  said 
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deed  of  assignment  contained  a  special  pro- 
vision therein  excepting  therefrom  and  re- 
serving to  plaintiff  h«'  exemptions  in  lieu  of 
a  homestead  and  other  rights  and  property 
to  which  she  might  be  entitled  nnder  the 
homestead  exemption,  or  other  laws  of  the 
state  of  Ohio.  At  the  time  of  the  making  of 
said  deed  of  assignment,  and  ever  since, 
plaintiff  and  her  husband  (she  being  all  of 
said  time  and  ever  since  a  married  woman) 
hare  been  residents  of  the  state  of  Ohio,  re- 
siding together  therein,  and  neither  said 
plaintiff  nor  her  said  husband  being  the 
owner  of  a  homestead,  and  her  said  bus- 
band  owning  no  property  whatever,  real  or 
personal,  and  all  the  property  owned  by  the 
plaintiff  at  the  time  of  said  assigimient  or 
since  is  that  aforesaid,  all  of  which  said 
Solomon  Mercer,  defendant,  ever  well  knew. 
At  the  time  said  plaintiff  delivered  to  said 
Mercer  said  deed  of  assignment,  be  was 
notified  by  both  plaintiff  and  her  attorney 
that  she  reserved  and  retained  from  said 
property,  and  demanded  t^t  he  cause  to  be 
set  off  to  her,  enough  thereof  to  amount  In 
value  to  the  sum  of  $500,  In  lieu  of  a  home- 
stead, and  that  plaintiff  would  at  all  times 
be  ready  to  select  and  take  possession  of 
the  same.  Said  Solomon  Mercer,  defend- 
ant, on  or  about  the  30th  day  of  March,  A. 
D.  1888,  filed  said  deed  of  assignment  in  the 
probate  court  of  Tuscarawas  county,  Ohio, 
and  was  thereupon  appointed  and  qualified 
as  assignee  of  the  plaintiff,  and  letters  as 
such  were  duly  Issued  to  him  by  said  court; 
and  said  defendants,  Solomon  Mercer,  Wil- 
liam E.  Case,  and  Moses  B.  Kennedy,  there- 
upon duly  executed  a  Joint  and  several  as- 
signees' bond,  a  copy  of  which,  duly  certi- 
fied according  to  law,  is  hereto  attached, 
whereby  they  became  Jointly  and  severally 
bound  to  the  state  of  Ohio  in  the  sum  of 
$2,500,  subject  to  the  condition  that  If  the 
said  Solomon  Mercer  should  administer  the 
said  trust  in  accordance  with  the  provisions 
of  the  acts  of  the  general  assembly  of  the 
state  of  Ohio  regarding  the  mode  of  admin- 
istering assignments  for  the  benefit  of  cred- 
itors, and  should  faithfully  perform  all  of 
his  duties  as  such  assignee  according  to  law, 
then  said  obligation  should  be  void;  other- 
wise, the  same  was  to  be  and  remain  in  full 
force  and  virtue  in  law.  Thereupon  said 
Solomon  Mercer  entered  upon  said  trust  of 
said  assignment,  and,  as  such  assignee,  at 
once  took  possession  of  all  the  said  property 
of  plaintiff,  and  of  the  store  room  containing 
the  same;  and  on  or  about  the  10th  day  of 
April,  A.  D.  18S8,  by  the  oaths  of  W.  B. 
Case,  M.  B.  Kennedy,  and  Samuel  W.  Mer- 
cer, who  had  been  appointed  appraisers  by 
said  probate  court,  proceeded  to  make  an  in- 
ventory and  appraisement  of  said  property; 
and  the  plaintiff  having  continuously,  from 
time  to  time,  from  the  time  of  making  said 
assignment,  demanded  of  said  assignee  that 
he  cause  to  be  set  off  to  her  of  said  proper- 
ty, to  the  amount  of  $500,  in  lieu  of  a  home- 


stead, and  being  ever  ready,  as  said  defend- 
ant Solomon  Mercer  well  knew,  to  select 
said  property  whenever  said  Solomon  Mer- 
cer, assignee,  should  cause  the  same  to  be 
set  off  to  her,  and  said  Solomon  Mercer  hav- 
ing ever  refused  to  liave  any  of  said  proper- 
ty set  off  or  to  permit  this  plaintiff  to  select 
her  exemptions  therefrom,  on  or  alMut  the 
10th  day  of  April,  A.  D.  1888,  by  the  oaths 
of  W.  E.  Case,  M.  B.  Kennedy,  and  Samuel 
W.  Mercer,  who  had  been  appointed  apprais- 
ers of  said  estate,  by  said  probate  court,  pro- 
ceeded to  make  an  inventory  and  appraise- 
ment of  said  property;  and  plaintiff  then  de- 
manded of  said  assignee  and  of  said  ap- 
praisers that  they  should  set  off  to  her 
enough  of  said  property,  exempt  to  her  by 
law,  to  amoimt  to  the  sum  of  $500,  In  lieu 
of  a  homestead;  and  the  said  Solomon  Mer- 
, ,  cer,  defendant,  then  and  there  well  knew  the 
plaintiff  and  her  attorney,  one  A.  3.  Wilkin, 
were  then  and  there  ready  to  select  said 
property  so  exempt  to  the  plaintiff  by  law; 
and  said  Solomon  Mercer,  defendant,  was 
then  and  there  so  notified  of  the  fact,  but 
said  Mercer,  disregarding  said  noticet  and 
In  violation  of  his  duty  as  such  assignee,  re- 
fused to  cause  or  permit  any  of  said  prop- 
erty to  be  set  off  to  said  plaintiff,  and  caused 
all  of  said  property  to  be  appraised  and  in- 
cluded in  his  inventory  to  the  probate  court, 
as  assets  of  said  estate;  and  said  defendant 
Mercer  afterwards,  as  such  assignee,  wrong- 
fully and  in  violation  of  his  duty  as  such  as- 
signee, notwithstanding  said  demand  of 
plaintiff,  sold  all  of  said  property,  including 
that  exempt  to  plaintiff,  receiving  therefor 
the  sum  of  alMut  $738.75,  which  moneys  he 
now  has  In  his  hands  as  such  assignee,  and, 
although  frequently  requested  so  to  do,  re- 
fuses to  pay  to  plaintiff  any  part  of  said 
proceeds.  Wherefore  plaintiff  prays  Judg- 
ment against  the  defendants  in  the  sum  of 
five  hundr<!d  dollars,  with  interest  thereon 
from  the  10th  day  of  April,  A.  D.  1888." 

A  demurrer  to  'the  petition  was  overruled 
in  the  court  of  common  pleas.  After  answer 
a  trial  was  had,  resulting  in  a  verdict  and 
Judgment  for  Mrs.  Cunningham  as  prayed 
for.  A  bill  of  exceptions  was  taken,  and  in 
the  circuit  court  the  Judgment  of  the  com- 
mon pleas  was  affirmed.  No  further  state- 
ment of  the  case  is  necessary  to  an  under- 
standing of  the  point  decided. 

A.  W.  Patrick  and  A.  F.  Neely,  for  plain- 
tiffs in  error.  James  A.  Richards  and  Jo- 
seph T.  McCuliough,  for  defendant  in  error. 

SHAUCK,  J.  (after  stating  the  facts).  We 
assume  that,  upon  the  facts  alleged  in  her 
petition,  Mrs.  Cunningham  would  have  been 
entitled  to  an  <»rder  setting  off  to  her,  in  lieu 
of  homestead,  the  property  demanded,  if  she 
had  made  application  therefor  to  the  probate 
court.  The  power  to  make  such  order  in  a 
proper  case  is  conferred  upon  that  court  by 
secUon  6348,  Bev.  St    Kubn  v.  Nieberg.  40 
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Ohio  St  6S1.  Omitting  to  Invoke  tbe  exer- 
cise of  tbat  power,  sbe  acquiesced  in  tbe 
sale  of  tlie  assigned  property  by  the  as- 
signee, and  the  application  of  its  proceeds  to 
tbe  payment  of  her  debts.  The  Judgment 
under  consideration  affirms  her  right,  under 
such  circuoistanceB,  to  resort  to  the  court  of 
common  pleas  to  recover  from  the  assignee 
and  his  sureties  the  value  of  property  so  ap- 
plied. In  Dwyer  v.  Garlough,  SI  Ohio  St 
158,  it  was  held  that  an  assignment  for  the 
benefit  of  creditors  did  not  exclude  the  Juris- 
diction of  the  court  of  common  pleas  of  a 
subsequent  suit  to  foreclose  a  mortgage  ui>- 
on  real  estate  embraced  in  the  assignment, 
because  the  statute  then  in  force  did  not  au- 
thorize the  probate  court  to  order  the  prem- 
ises to  be  sold  free  of  the  inchoate  dower  of 
tbe  wife  of  the  mortgagor.  The  special  Ju- 
risdictiim  which  the  probate  court  was  ex- « 
ercising  over  the  assigned  property  was  not 
exclusive,  because  it  was  not  adequate.  The 
reason  for  that  decision  has  been  regarded 
in  subsequent  legislation  and  adjudication. 
All  legislation  afCecting  tbe  Jurisdiction  of 
tbe  probate  court  over  assigned  property 
has  been  with  the  view  to  its  enlargement 
The  decislMis  of  tliis  court  upon  the  subject 
sustain  two  propositions  pertinent  to  this 
case:  (1)  The  filing  of  tbe  deed  of  assign- 
ment and  the  qualification  of  the  assignee 
confer  upon  tbe  probate  court  jurisdiction 
of  all  tbe  assigned  property.  (2)  Tbe  Juris- 
diction so  conferred  is  exclusive  in  all  re- 
spects in  which  it  is  adequate.  Sayler  t. 
Simpson,  45  Ohio  St  141,  12  N.  B.  181;  Ha* 
vens  V.  Horton  (Ohio  Sup.)  41  N.  B.  253. 
The  authority  of  the  probate  court  to  de- 
termine Mrs.  Cunningham's  right  to  the  ex- 
emption was  ample,  and  the  court  of  com- 
mon pleas  was  without  original  Jurisdiction. 
Judgments  of  the  circuit  and  common  pleas 
courts  reversed,  demurrer  sustained,  and  pe- 
tition dismissed. 


(147  N.  T.  S08) 

MALCOLM  V.  NEW  YORK  EL.  R.  CO.  et  al. 

(Court  of  Appeals  of  New  York.     Oct  29,  1895.) 

Bmi!(k!(t  Domais— DAMAOse— Pisdisos. 

1.  It  is  error,  on  suit  against  an  elevated  rail- 
road company  for  damages  caused  by  the  con- 
struction of  its  road,  to  refuse  to  find  ns  a  fact 
that  land  in  the  vicinity  was,  prior  to  the  con- 
struction of  the  road,  largely  unimproved  and  va- 
cant where  such  fact  is  shown  by  uncontradicted 
evidence. 

2.  On  suit  for  damages  by  the  construetion 
of  an  elevated  railroad  in  1878,  there  was  evi- 
dence that  the  fee  value  in  1873  was  $70,000; 
in  1877  was  $60,000;  when  the  suit  was  brought 
in  1893.  $90,000.  That  in  1873  the  rental  value 
was  $7,000;  in  1878-79,  $3,600;  in  1886,  $6,500; 
in  1893,  the  year  of  the  trial,  $7,217.  Held,  that 
the  evidence  did  not  show  any  damage.  Bartlett 
O'Brien,  and  Gray,  JJ.,  dissenting. 

Appeal  from  supreme  court,  general  term. 
First  department. 

Action  by  James  F.  Malcolm  against  the 
New  York  Elevated  Railroad  Company  and 
oth»8  for  damages  from  construction  of  its 


road  on  an  avenue  on  whtdi  plaintHTs  prop- 
erty abutted.  From  an  affirmance  (28  N.  T. 
Supp.  1110)  by  the  general  term  of  Judgment 
of  the  special  term  for  i^intifl,  defendants 
appeal.    Reversed. 

Bralnard  Tolles,  for  appelianta  E.  W.  Ty- 
ler, for  respondent 

FINCH,  J.  The  premises  claimed  to  have 
been  damaged  by  the  defendants'  road  were 
numbers  1213,  1215,  and  1217,  on  Third  ave- 
nue. They  stood  in  an  area  substantially  va- 
cant and  mainly  unimproved,  for,  while  thoe 
was  some  Improvement  on  the  west  towards 
Fourth  avenue,  and  possibly  some  further 
north,  there  was  none,  or  very  little,  to  the 
east  and  south.  The  first  witness  on  the 
subject  called  for  tbe  plaintiff  was  Burchell, 
who  bought  the  land  in  186G  and  put  up  tbe 
buildings  In  1889.  He  remained  owner  until 
1887.  When  be  bought  and  when  he  im- 
proved he  describes  the  locality  as  substan- 
tially vacant  He  tells  us  that  the  side 
streets  east  of  Third  avenue  have  been  al- 
most whcdiy  constructed  since  the  coming  of 
the  devated  road;  that  he  is  positive  that 
none  of  the  four  or  five  blocks  up  and  down 
Seventieth  street  were  paved  before  1878, 
and  that  there  were  no  buildings  on  any  of 
those  streets.  In  answer  to  quite  a  leading 
question  by  plaintiff's  counsel,  which  almost 
begs  for  an  affirmative  answer,  and  reads 
in  the  record  thus:  "Take  the  period  from 
1873  to  1878,  isn't  It  a  fact  that  the  dty 
was  greatly  built  up  on  tbe  side  streets  there, 
lower  down,  up  towards  this  region,  Fifty- 
Ninth  to  Seventieth  streets?"— be  said  quite 
decidedly,  "Not  where  my  houses  were." 
Freund,  a  real-estate  expert,  called  for  the 
plaintiff,  said:  "In  that  immediate  yicinitr 
Third  avenue  was  not  vety  much  improved; 
less  from  Seventieth  street  down  to  Sixty- 
Sixth  street  On  the  east  side  property  was 
entirely  vacant  and  on  the  west  side.  Tbe 
northwest  comer  of  Seventieth  street  was 
improved,  and  Seventy-First  street  Some 
frame  buildings  on  the  block  between  Seven- 
ty-First and  Seventy-Second  streeta  Seven- 
ty-Third street  waa  Just  about  cut  tlirough 
at  that  time."  On  cross-examination,  with 
his  attention  drawn  to  1878,  he  said:  "In 
fact  almost  all  improvement  has  i>een  made 
in  that  time  in  this  immediate  vicinity."  So 
far  there  is  no  doubt  about  the  facts.  But 
it  Is  claimed  that  they  are  contradicted  by 
Curtias,  another  real-estate  expert  called  for 
the  plaintiff,  whose  testimony  tbe  trial  court 
was  at  liberty  to  l)elleve.  Where  the  ex- 
perts on  the  same  side  neutralize  each  other, 
the  prudent  course  may  be  to  dlsr^ard  both. 
The  witness  did  make  some  very  broad  as- 
sertions, which  be  afterwards  corrected,  but 
in  the  main  I  think  be  did  not  cliange  tbe 
situation,  or  raise  a  contradiction.  Begin- 
ning with  1873,  he  said  that  the  streets  on 
the  east  side  were  vacant  from  Sixty-Fiftb 
to  Seventieth  streets.     In  18T8  he  deciaie* 
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that  even  on  the  west  the  streets  were  brcdc- 
«a;  that  Beveaty-Second  street,  east  of  the 
s-Tenue,  was  only  partially  bailt  upon,  and 
the  same  was  true  of  Seventy-First  street 
He  added:  "If  I  said  oa  my  direct  examina- 
tion that  there  has  been  more  development 
east  of  Third  avenue  before  the  elevated 
road,  that  Is  not  true.  It  was  west  of  Third 
avenue  where  the  largest  amount  of  building 
was.  Most  of  the  building  that  had  taken 
place  on  Third  avenue  and  in  the  side  streets 
prior  to  1877  was  south  of  Sixtieth  street." 
He  was  asked  to  speclQr  the  building  prior  to 
1878,  and  we  find  this  answer  In  the  record: 
"Towards  building  up  Third  avenue  between 
1873  and  1878.  the  beginning  of  Seventy-Sec- 
ond street,  four  housea  on  the  southwest  cor- 
ner of  Seventy-Second  street  and  <»  Third 
avenue,  one  on  the  northwest  corner  of 
Seventy-Second  street  and  Third  avenue,  two 
flats  on  the  west  side  of  Third  avenue,  be- 
tween Seventy-Sixth  and  'Seventy-Eighth 
streets,  on  tite  west  side,  add  a  flat  and  a 
half  front  from  Seventieth  to  Seventy-Eighth 
street,  on  the  east  side,— that  is,  a  100-foot 
flat  That  is  about  all  the  new  buildings  I 
recollect  in  that  section."  If  he  grave  some 
loose  and  vague  answers,  his  statements  of 
detailed  facts  leave  It  clear  that  from  Seven- 
tieth street  south  to  Sixtieth  street  Third 
avenue  was  substantiaJly  unimproved;  that 
on  the  west  towards  Fourth  avenue,  there 
was  some  building,  and  a  little  to  the  north, 
but  the  east  was  almost  utterly  vacant  On 
this  state  of  the  proof  the  learned  trial  Judge 
was  asked  to  find  as  a  fact  that  prior  to  1877 
the  land  in  the  vicinity  of  the  premises  in 
suit  was  largely  unimproved  and  unutilized. 
There  was  a  refusal  and  exception.  That  the 
request  was  material  is  settled  by  the  doc- 
trine of  the  Bohm  Case  (N.  Y.  App.)  29  N. 
E.  802,  whi<^  we  have  }ust  followed  in  the 
Case  of  Bookman  (N.  Y.)  41  N.  B.  705.  The 
request  should  have  been  granted,  since  the 
uncontradicted  evidence  clearly  proved  the 
fact 

The  trial  cotirt  also  found  that  the  fee  val- 
ue of  the  premises  had  Increased  since  the 
building  of  the  road,  but  refused  to  find  to 
the  extent  of  increase  requested,  and  also 
refused  to  find  that  the  rental  value  had  in- 
creased since  the  seme  date.  The  proof 
shows  a  rental  of  almost  $7,000  In  1873, 
which  was  a  speculative  point  of  inflated 
values,  and  then  a  descent  in  consequence  of 
the  panic  which  f(^owed,  to  about  $3,600  in 
the  years  1878  and  1879,  but  promptly  there- 
after, and  coincident  with  the  construction 
and  operation  of  the  road,  a  steady  and  per- 
sistent rise  up  to  $6,500  in  1886.  Mr.  Kyle, 
who  collected  the  rents  during  the  year  of 
the  trial,  stated  that  the  rent  per  month,  not 
including  the  janitor's  ^wrtments,  was 
$tiO1.50,  which  gives  for  the  year  $7,217,  an 
amount  larger  than  in  any  year  preceding 
the  building  of  the  road.  That  fact  also  the 
trial  Judge  refused  to  find  as  requested.  The 
plaintiff's  expert,  Freund,  put  the  fee  value 


in  1873,  the  period  of  InBatlon,  at  $70,000; 
and  the  present  value  at  $90,000.  He  stated 
the  fee  value  in  1877  at  $60,000,  showing  an 
appreciation  since  the  construction  of  the 
roeA  of  about  one-third.  Curtlss  agrees  as 
to  the  last  two  values,  and  yet,  with  no  evi- 
dence to  the  contrary,  the  trial  Judge  refused 
to  find  the  facts  as  requested.  He  does  find, 
however,  the  obvious  truths  that  the  station 
at  Sixty-Seventh  street  is  used  by  a  great 
numlier  of  people,  and  makes  the  premises 
more  accessible,  and  more  desirable  for  many 
business  purposes. 

If,  therefore,  the  trial  Judge  had  found  the 
facts  requested,  as  he  should  have  done,  the 
legal  conclusion  that  no  damages  bad  been 
proved  would  have  followed  inevitably  under 
the  doctrine  of  the  Bohm  Case.  The  railroad 
comes  into  an  area  substantially  vacant  and 
unimproved.  It  finds  values  and  rents  at  the 
lowest  ebb  following  the  panic.  It  brings  In 
population,  stimulates  Improvement,  and  causes 
values  to  rise  imtil  they  exceed  the  highest 
limit  of  the  speculative  period  which  preceded 
the  panic.  The  side  streets  grew,  and  their 
values  increased  largely  from  the  same  cause, 
and  comparison  with  them  only  Indicates  a 
more  or  less  unequal  Increment  of  benefit 
flowing  from  the  same  operative  cause.  The 
authority  of  the  Bohm  and  Bookman  Cases 
requires  us  to  hold  that  there  was  no  proof  of 
damage.  The  Judgment  should  be  reversed, 
and  a  new  trial  granted;  costs  to  abide  the 
event 

BARTLETT,  J.  (dissenting).  This  action 
is  brought  to  recover  the  amount  of  injury  to 
the  fee  and  rental  value  of  property  by  reason 
of  the  constmction  of  the  elevated  railroad. 
The  premises  involved  are  Nos.  1213,  1215, 
and  1217  Tbbrd  Avenue,  at  the  northeast  cor- 
ner of  Seventieth  street  in  the  city  of  New 
York,  virlth  a  frontage  of  75  feet  on  Third 
avenue  by  a  .depth  of  80  feet,  and  upon  the 
lot  are  erected  three  four-story  buildings,  each 
containing  two  stores  and  three  upper  floors, 
used  for  dwdling  purposes.  The  Judgrment 
decreed  the  usual  injunction  against  cq;>eratlng 
the  railroad  of  defendants  in  front  of  the 
premises  in  question,  and  as  Incidental  relief 
awarded  $2,400  rental  injiuy  from  the  31st  of 
May,  1887,  when  the  plaintiff  acquired  titie 
to  the  premises,  to  the  14th  of  June,  1893,  the 
date  of  the  trial.  The  Judgment  further  pro- 
vided for  the  avoidance  of  the  injunction  on 
payment  of  $6,000,  found  to  be  the  injury  done 
to  the  fee  value,  over  and  above  the  benefit 
by  reason  of  the  construction  of  the  railroad. 

The  defendants  insist  that  the  Judgment  is 
wholly  unsupported  by  evidence,  and  that  this 
appeal  presents  only  questions  of  legal  error. 
This  case  was  tried  for  the  second  time  by  learn- 
ed counsel  of  exx>erlence  in  this  class  of  lltiga- 
ttons,  having  before  them  the  recent  decisions 
of  this  court  laying  down  the  rules  of  evidence 
that  should  govern.  It  I'S  now  confidently  urged 
by  the  appellants  that  the  uncontradicted 
facts,  taken  in  connection  with  the  sctUed  law 
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Of  this  conrt,  must  lead  to  lerersaL  It  is  de- 
sirable to  apprehend  clearly,  at  the  outset,  the 
points  raised  hy  this  appeaL  As  to  fee  value, 
It  will  be  observed  that  the  trial  court  found, 
at  the  request  of  both  plaintiff  and  defend- 
ants, that  It  had  not  decreased  since  1878,  but 
had  Increased  since  the  year  preceding  the 
construction  of  the  defendants'  road.  There 
was  a  conflict  of  evidence  only  as  to  the 
amount  of  the  Increase  in  value.  As  to  rental 
value,  the  trial  court  found  that  the  injury 
was  $400  a  year  for  six  years,  the  period  of 
plaintiff's  ownership  from  May  31,  1887.  In 
regard  to  fee  value,  we  have  presented  the 
question  whether,  under  the  evidence,  a  find- 
ing of  consequential  damages  over  and  above 
all  benefits  resulting  from  the  maintenance 
and  operation  of  defendants'  road  can  be  sus- 
tained In  view  of  the  fact  that  the  fee  value 
has  increased  since  defendants  built  theh* 
road.  As  to  rental  value,  the  question  arises 
whether,  under  the  proofs,  the  finding  as  to 
its  injury  can  be  sustained  when  the  fee 
value  has  increased  as  already  stated. 

I  will  consider  the  question  of  rental  value  first 
The  appellants  contend  that  the  uncontradict- 
ed evidence  shows  that  the  rental  value  of  the 
premises  has  Increased,  and  that  plaintiff  has 
failed  to  prove  any  Injury.  A  careful  reading 
of  the  record  satisfies  me  that  this  contention 
is  erroneous,  and  that  there  is  evidence  to 
sustain  the  finding  of  rental  Injury  to  Hie 
extent  of  $400  a  year.  This  court  is  not  con- 
cerned with  the  weight  of  evidence,  but  has 
reached  the  limit  of  its  jurisdiction  when  It 
finds  sufficient  evidence  to  warrant  the  action 
of  the  court  below.  As  to  whether  the  finding 
of  injury  to  rental  value  can  be  sustained, 
notwithstanding  the  fee  value  has  increased 
since  the  construction  of  the  road,  there  is 
no  rule  of  law  prohibiting  a  recovery  un- 
der such  circumstances,  where  the  finding  Is 
supported  by  competent  evidence.  It  is  by 
no  means  Improbable  that  the  fee  value  of 
premises  in  certain  localities  may  appreciate 
while  the  rental  value  of  existing  buildings 
devoted  to  residential  and  business  purposes 
may  decrease.  Whether  rentals  are  to  keep 
pace  with  fee  values  in  a  certain  locality  de- 
pends entirely  upon  the  character  of  the  build- 
ings a«cted,  and  the  purposes  for  which  they 
are  used.  ▲  manufacturing  establishment 
may  thrive  where  an  apartment  house  womd 
prove  a  ruinous  investment. 

I  will  now  consider  the  finding  of  injury  to 
fee  value,  and  In  so  doing  will  put  aside  for 
the  moment  the  fact  that  the  market  value  of 
the  fee  has  increased  since  the  construction 
of  the  elevated  load.  What  evidence  is  there 
in  this  case  on  which  to  rest  the  finding  that 
by  reason  of  defendants'  Interference  with  the 
easements  of  light,  air,  and  access  consequen- 
tial damages  resulted  to  the  fee  over  and 
above  all  benefits?  In  the  first  place,  it  ap- 
pears that  the  central  portion  of  the  street  is 
covered  by  the  track  stracture,  which  is  37 
feet  6  inches  wide.  The  tracks  c<Hne  about 
^pif  way  up  to  the  second  story,  that  is,  above 


the  stores.  There  are  three  tracks  and  two 
outside  track  walks.  The  stracture  is  sap- 
ported  by  Inm  pillars,  which  are  placed  in 
the  bed  of  the  street;  there  is  one  iron  pinar 
hi  front  of  No.  1213,  the  corner  house,  and  one 
in  front  of  No.  1217,  two  houses  north.  A 
watchmaker  and  jeweler,  occupying  one  of  the 
stores,  testified  he  had  noticed  that  whenerer 
his  door  was  open  his  show  cases  would  be 
covered  with  dust  very  quickly,  and  that  be 
had  continually  to  wipe  off  the  deposit  When 
at  his  bench  as  a  watch  repairer,  and  there 
was  a  train  passmg,  be  would  have  to  stop 
his  work;  that  the  work  on  watches  required 
a  pretty  good  light,  a  steady  light  Another 
witness  from  the  retidentlal  part  of  the  bouse 
swore  that  when  sitting  In  the  parlor  or  front 
rooms,  and  a  train  passed,  there  was  a  shad- 
ow ch:  cloud  created  while  it  was  passing.  A 
witness  also  testified  to  cinders  and  dust 
This  is  sufSclent  to  show  the  character  of  evi- 
dence introduced  on  this  point  The  plaintiff 
supplemented  this  class  of  proof  by  evidence 
as  to  values  on  Third,  Lexington,  and  Fifth 
avenues  and  a  number  of  cross  streets  in  the 
vicinity.  There  was  a  sharp  confilct  of  evi- 
dence as  to  these  values,  but  the  questl<«  to 
be  answered  now  Is,  what  did  plaintiff  prove 
by  his  witnesses?  It  was  shown  that  values 
on  Third  avenue  had  advanced  since  1873  from 
20  to  22^  per  cent;  on  the  Side  streets,  In  the 
vicinity,  and  on  liexlngton  avenue,  about  100 
per  cent;  and  (hi  Fifth  avenue  very  much 
more.  It  Is  unnecessary  to  go  further  into  the 
details  of  the  evidence,  as  plalntltTs  proof 
showed  that  Third  avenue  propoty  had  not 
experienced  the  same  advance  as  other  proper- 
ty in  the  neighborhood  by  a  very  large  per- 
centage, and  it  also  established  that  the  plain- 
tiff's premises.  Involved  in  this  controversy, 
were  worth  about  $80,000  hi  1873,  and  $90,000 
at  the  time  of  the  trial,  which  advance  was 
less  even  than  the  average  on  Third  avenue. 
I  think  the  evidence  of  interference  with  the 
easements  necessarily  tends  to  show  a  damage 
to  the  fee  value  when  taken  in  connection 
with  these  proofs  as  to  neighborhood  values. 

In  the  Bohm  Case,  129  N.  Y..  at  page  588, 
29  N.  B.  802,  Judge  Peckham  said:  "It  eeeam 
to  me  plain  from  this  review  of  the  law  that 
the  real  injury,  if  any,  suffered  by  the  land- 
owner In  any  particular  case,  lies  in  the  effect 
produced  upon  his  abutting  land  by  the  wrong- 
ful interference  of  defendants  with  these  ease- 
ments of  light,  air,  and  access  to  such  land. 
And  when  they  are  interfered  wltli,  and  in  le- 
gal effect  taken  to  any  extent  it  is  not  possi- 
ble to  think  of  them  as  of  any  value  In  and  of 
themselves  separated  from  the  adjoining  land, 
but  thebr  value  is  to  be  measured  by  the  In- 
jury which  such  taking  inflicts  upon  the  land 
which  Is  left  and  to  which  they  were  appurte- 
nant" Can  It  reasonably  be  said  that  it  was 
not  proper  for  the  learned  trial  judge  to  con- 
sider all  the  evidence  in  this  case  as  to  Int^ 
ferenoe  with  easements,  and  as  to  the  failure 
of  Third  avenue  property  to  keep  pace  -with 
the  general  advance  oC  real-estate  values  in 
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the  nelghboriiood,  and  decide  that  the  fee  val- 
ue of  this  property  had  been  damaged  to  tlie 
«xtent  of  $6,000?  I  think  this  question  was 
IHraperly  considered  at  the  trial  and  at  tlte 
.general  term,  and  as  the  case  stands  it  is  a 
finding  npon  conflicting  evidence,  vrith  which 
we  cannot  int«tere.  In  the  Bolim  Case,  129 
N.  Y.,  at  page  682,  29  N.  E.  802,  Judge  Feck- 
ham  furtbo:  said:  "The  question  is,  what,  in 
fact,  has  been  the  actual  result  upon  the  land 
remaining?  Has  its  actual  market  value  been 
'decreased  by  the  taking,  or  has  the  taking 
prevented  an  enhancement  bi  value  gteater 
than  has  actually  occurred,  and,  if  so,  to  what 
.extent?'  129  N.  Y.  693,  29  N.  B.  802: 
"Where  It  appears  that  the  property  I^  has 
actually  advanced  in  value,  unless  It  can  be 
shown  that,  but  for  the  act  of  the  defendant  in 
taking  these  easements,  it  would  have  grown 
BtiU  more  in  value,  the  tact  is  plain  that  It  has 
not  been  damaged."  I  come,  then,  to  the  ef- 
fect on  this  case  of  the  Increase  In  fee  value  of 
the  property  since  the  elevated  road  was  buUt. 
The  Bolun  Case  distinctly  recognizes  that, 
«Ten  though  such  an  increase  In  value  has 
taken  place,  yet.  If  it  can  be  made  to  amiear 
that  the  premises  would  have  grown  stiU  more 
In  value  had  the  railroad  not  been  built,  then 
damage  has  been  proved.  In  the)  Bohm  Case 
it  was  said  to  be  abundantly  dear  on  the  evi- 
dence that  plaintiff's  property  had  not  suffered 
injury,  and  the  question  of  neighborhood  val- 
ues was  of  no  importance.  It  has,  however, 
been  repeatedly  held  that  the  fee  and  rental 
values  of  neighboring  pn^>erty  are  competent 
evidence  in  this  class  of  cases.  If  competent 
«vldence,  it  is  for  the  reason  it  Is  material  and 
likely  to  be  of  assistance  to  the  court  in  reach- 
ing a  just  conclusion-  The  practical  question 
is,  how  was  the  plaintiff  to  prove  his  case? 
Had  there  been  marked  d^reciation  in  the 
fee  and  rental  values  since  the  completion  of 
the  railroad,  there  would  be  little  difficulty  in 
making  oat  a  cause  of  action;  but  there  is  the 
other  class  of  cases,  referred  to  in  the  Bohm 
Case,  where  there  has  been  an  advance  in  fee 
value,  and  the  owner  desires  to  show  that  it 
would  have  increased  even  more  if  the  ease- 
ments had  not  been  interfered  with  by  the  de- 
f oodants,  and  the  road  operated  in  front  of  his 
property.  I  think  a  plaintiff  in  such  a  posi- 
tion may  prove  the  effect  of  the  road  upon  the 
fee  and  rental  value  of  other  property  situated 
on  the  same  avenue  upon  which  the  railroad  is 
operated;  also  as  to  property  situated  on  ad- 
Jac^t  avenues  and  side  streets;  he  may  show 
the  condition  and  growth  of  the  neighborhood 
before  and  after  the  road  was  constructed;  he 
may  prove  the  direct  effects  upon  the  property 
of  Interference  with  the  easements  of  light, 
air,  and  accesa  What  more  could  he  do? 
Ihls  court  has  said  that  in  such  a  case  the 
opinion  of  an  expert  as  to  what  would  have 
been  the  value  of  plainturs  property  had  de- 
fendants' road  not  beai  built  and  (^>erated  is 
Incompetait  evidence.  Roberts'  Case,  128  N. 
Y.  455,  28  N.  B.  486.  The  question  of  damage 
Is  one  of  legal  deduction  bjr  the  trial  judge  or 


Jury  when  the  taota  referred  to  are  duly 
proved.  The  decision  in  ttie  Boberts  Case  was 
placed  upon  the  precise  ground  that  the  expert 
was  asked  to  determine  the  very  question  that 
ought  to  be  answered  by  the  court  or  jury. 
It  cannot  be  expected  that  a  plaintiff  would 
be  able  to  show  to  a  dollar  the  amount  of 
damage  bis  property  has  suffered  by  reason 
of  the  oonBtruction  of  the  elevated  road;  nor 
can  it  be  said,  because  accurate  proof  in  this 
class  of  cases  is  difficult,  that  damages  cannot 
be  proved  by  showing  all  the  surrounding 
facts,  and  allowing  the  trial  judge  or  jury,  in 
the  exercise  of  a  sound,  honest  judgment,  to 
fix  the  amount.  Such  a  result  Is  not  guessing 
or  speculation,  but  is  a  judicial  estimate,  based 
npon  all  the  known  facts  involved  in  the  prob- 
lem submitted  for  solution.  It  would  be  a 
new  doctrine  to  hold  that  the  recoveiy  of  dam- 
ages is  limited  to  those  cases  where  absolute 
proof  of  a  sum  certain  can  be  made.  If  sucb 
were  the  case,  a  large  number  of  plaintiffs 
would  be  remediless  in  courts  of  Justice. 

There  would  seem  to  be  nothing  unreason- 
able in  the  proposition  that  residential  prop- 
erty along  the  line  of  the  elevated  railroad 
may  ^perience  only  a  slight  advance  in  fee 
value  after  the  construction  of  the  road, 
while  property  off  the  line,  but  in  the  im- 
mediate vicinity,  may  appreciate  in  value 
very  largely,  for  the  reason  that  it  has  en- 
Joyed  all  the  benefits  conferred  by  the  pres- 
ence of  the  road  in  the  locality,  and  the  nat- 
ural growth  of  the  city  due  to  increase  of 
population  and  business,  without  suffering 
from  those  injuries  necessarily  inflicted  on 
property  in  immediate  contact  with  the  road. 
The  elevated  railway  companies  are  entitled 
to  receive  from  the  courts  ample  protection 
In  view  of  the  numerous  actions  they  are 
called  upon  to  defend,  and  the  vast  amounts 
involved  in  their  determination,  and  Judg- 
ments against  them  ought  not  to  be  upheld 
resting  upon  mere  speculation  unsupported 
by  evidence;  but,  on  the  other  hand,  plain- 
tiffs whose  property  may  have  experienced 
a  small  advance  in  fee  and  rental  values 
since  the  completion  of  the  elevated  railroad 
ought  not  be  remediless  when  all  the  facts 
render  it  clear  that  property  along  the  line 
of  the  road  has  been  damaged  by  the  in- 
terference with  the  easements  of  light,  air, 
and  access,  and  has,  for  that  reason,  failed 
to  share  the  advance  in  values  of  adjacent 
property,  manifestly  due  not  only  to  the  con- 
struction of  the  devated  system,  but  to  that 
natural  growth  which  the  neighborhood 
would  have  experienced  by  reason  of  in- 
crease of  population  and  buriness  in  a  great 
city,  even  if  the  railroad  had  never  been  con- 
structed. 

I  am  thus  brought  to  the  vital  question  in 
this  case,  whether  plaintiff  was  entitled  ■to 
introduce  evidence  tending  to  show  that  the 
increase  of  his  property  in  fee  value  was  not 
as  great  as  it  would  have  been  from  natural 
causes  if  the  elevated  road  had  not  been 
built,  and  was  the  court  authorized  to  con- 
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stder  that  evidence  In  determining  whether 
there  had  been  an  Injury  to  fee  value  over 
all  benefits?  This  court  has  held  that  in  ee- 
timating  damages  to  property  all  benefits  to 
the  rental  or  fee  value  resulting  from  the  ex- 
istence of  the  rail-way  are  to  be  considered, 
and  that  only  damages  over  and  above  bene- 
fits are  recoverable.  Sutro  Case,  137  N.  Y. 
592,  33  N.  E.  334;  Blschoff  Case,  138  N.  Y. 
262,  33  N.  E.  1073.  If  the  value  of  the  bene- 
fits that  the  elevated  railroad  has  conferred 
upon  the  property,  over  and  above  all  other 
benefits  arising  from  the  natural  growth  of 
the  locality,  without  regard  to  the  existence 
of  the  railroad,  Is  fairly  deduclble  by  the 
court  from  surrounding  circumstances,  In 
the  exercise  of  a  sound  judicial  judgment. 
It  is  difilcult  to  understand  why  It  is  not 
equally  competent  for  the  court  to  determine 
the  amount  of  those  other  benefits  which 
might  have  accrued  to  the  property  had  the 
road  never  been  built  In  fact,  it  is  neces- 
sary to  separate  these  two  classes  of  benefits 
which  go  to  make  up  the  total  value  of  the 
property  before  the  value  of  either  can  be 
ascertained.  The  appellants  cannot  success- 
fully contend  that  the  growth  of  the  locality 
where  this  property  Is  situated  Is  wholly 
due  to  the  elevated  railroad.  So  In  finding 
the  value  of  one  class  of  benefits,  you  necea- 
sarily  find  the  other. 

The  rule  for  proving  damages,  as  laid 
down  in  the  majority  opinion  in  this  case, 
and  more  particularly  in  the  Bookman  Case 
147  N.  Y.  — ,  41  N.  E.  705,  la  plausible  and 
reasonable  as  an  abstract  proposition,  and 
is  an  easy  way  of  escape  out  of  a  wilderness 
of  difficulties  which  beset  the  path  of  court 
and  counsel  in  elevated  railway  litigations; 
but  the  ordinary  facts  presented  In  these 
cases  are  not  such.  In  my  judgment,  as  to 
justify  its  application.  I  am  not  aware  of 
any  locality  from  the  Battery  to  the  north- 
most  limits  of  the  city  of  New  York  which 
fully  answers  the  requirements  of  this  new 
rule,— "a  vacant  and  uninhabited  locality, 
which  normal  growth  has  not  effectively 
reached,  which  Improvement  has  not  serious- 
ly touched,  which  remains  to  be  developed, 
and  which  has  no  element  of  growing  value 
except  such  as  lies  in  hope  and  expectation." 
While  this  entire  territory  is  not  fully  built 
up  and  improved,  Its  future  Is  assured. 
While  I  am  willing  to  admit  that  the  elevat- 
ed railway  system  has  been  of  great  and 
lasting  benefit  to  the  city  of  New  York,  I 
cannot  concede'  that  we  are  to  ascribe  to  it 
alone  the  marvelous  growth  of  that  city 
since  the  year  1878.  We  have  presented  in 
this  connection  a  complex  and  difficult  ques- 
tion, but  to  my  mind  it  is  absolutely  clear 
that  one  of  the  principal  factors  in  this 
matter  of  municipal  development  Is  the  nat- 
ural and  irrestible  increase  of  population 
and  business  in  a  commercial  city  like  New 
York,  whose  swarming  population  is  con- 
stantly augmented  from  sources  foreign  and 
domestic.     It  Is  not  the  elevated   railways 


which  have  created  the  city,  but  It  is  the 
city  which  has  made  these  corporations  pos- 
sible. Bvery  square  foot  of  the  terrltoiy 
within  the  city  of  New  York  feels  the  im- 
pulse of  this  normal  growth  of  population 
and  business,  and  I  can  but  think  it  a  just 
rule  which  bolda  that,  where  the  elevated 
railway  is  extended  into  a  new  locality,  the 
property  owner,  whose  easements  of  light 
air,  and  access  are  interfered  with,  should 
be  allowed  to  prove,  If  possible,  that  his 
property  would  have  been  of  greater  value 
if  it  had  been  left  to  enjoy  the  natoral 
growth  of  the  city  in  population  and  bad- 
ness without  the  aid  of  the  elevated  road. 
In  many  cases  it  will  doubtless  be  difficult, 
If  not  impossible,  to  make  such  proof;  bot 
It  is  better  to  let  each  ease  stand  on  its 
own  peculiar  facts,  rather  than  lay  down  a 
geaend  rule  that  may  deprive  many  penona 
of  the  right  to  invoke  the  aid  of  the  courts 
in  a  proper  claim  for  damages.  The  judg- 
ment appealed  from  should  be  affirmed,  with 
costs. 

ANDREWS,  O.  3^  and  PECKEIAM  and 
HATGHT,  JJ.,  coacnr  with  FINCH,  J.,  for 
reversal;  O'BRIEN,  J.,  ooncors  with  BART- 
LETT,  J.,  for  affirmance;  and  QBAY,  J., 
concurs  in  result 

Judgment  revecsed. 


(UI  Ind.  47S:  M3  Ind.  60) 
LOUISVIIJiB,  N.  A.  &  O.  BY.  CO.  et  sL  v. 
TREADWAY. 
(Supreme  Coart  of  Indiana.     Nov.  6,  1805.; 

DBCIStOM  ON  AFPBJLL— BNTRT  of  JlIDOIIBNT. 

1.  The  Code  of  Civil  Procedure  authorizes 
the  rerersal  aa  to  one,  and  an  affirmance  as  to 
the  other,  of  a  judgment  against  two  defendiuita 
jointly. 

2.  On  snit  against  two  railrosd  companies 
jointly  for  peraonal  injaries,  the  question  against 
which  of  the  defendants  judgment  for  damag» 
allowed  by  the  jury  is  to  be  entered  is  one  of  law. 

On  motion  for  rehearing.     Denied. 
For  former  opinion,  see  40  N.  E.  807. 

MONKS,  J.  An  earnest  and  able  petition 
for  rehearing  has  been  filed  by  the  Monon 
Company.  It  is  claimed  "that  this  court  er- 
red in  reversing  the  judgment  as  to  the  Clover 
Leaf  Company,  and  affirming  it  as  to  the 
Monon  Company,  because  a  judgement  at  law 
cannot  be  reversed  as  to  one  Joint  defendant, 
and  affirmed  as  to  the  other."  The  authori- 
ties cited  by  appellant  In  support  of  the  rule 
asserted  can  have  no  force  In  this  state,  for 
the  reason  that  the  question  is  regulated  by 
our  Code  of  Civil  Procedure.  Section  570, 
Rev.  St.  1881  (section  579,  Rev.  St.  18»i),  pro- 
vides, "Though  all  the  defehdants  have  been 
summoned,  the  judgment  may  be  rendered 
against  any  of  them  severally,  when  tlie 
plaintiff  would  be  entitled  to  judgment 
against  such  defendants  if  the  action  had 
been  against  them  severally."     Section  56S, 
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RcT.  St  1881  (section  577,  Rev.  St  ISM),  pro- 
vides, "Judgment  may  be  given  for  or  against 
one  or  more  of  several  plaintiffs  and  for  or 
against  one  or  more  of  several  defendants, 
and  it  may,  when  the  justice  of  the  case  re- 
quires It  determine  the  ultimate  rights  of  the 
parties  on  each  side  as  between  themselves." 
SecUon  569,  Rev.  St  1881  (section  578,  Rev. 
St  18&4),  provides  that  "in  a  suit  against  sev- 
«ral  defendants  the  court  may  In  its  decision 
render  Judgment  against  one  or  more  of  them 
leaving  the  action  to  proceed  against  the  oth- 
ers whenever  a  several  Judgment  Is  proper." 
Under  these  sections  it  has  been  held  by  this 
court  that  the  trial  court  possessed  chancery 
powers  in  adapting  its  Judgment  to  the  rights 
of  the  parties  (Draper  ▼.  Van  Horn.  12  Ind. 
332;  Douglass  v.  Howland,  11  Ind.  664; 
Cutchen  v.  Coleman,  13  Ind.  568);  that  if  a 
plaintiff  sue  two  or  more  Jointly,  and  only 
prove  a  liability  as  to  one,  be  is  entitled  to  a 
Judgment  against  that  one  (Stafford  v.  Nutt 
61  Ind.  535,  and  cases  cited  on  page  538; 
Railway  Co.  v.  DuvaU,  40  Ind.  246;  Thomt 
&  B.  Ann.  Ind.  Piac.  (3ode,  g§  568-670,  and 
notes).  In  Iiower  v.  Franks,  115  Ind.  334,  on 
page  337,  17  N.  B.  630,  this  court,  in  speak- 
ing of  the  foregoing  sections  of  the  Code  of 
Civil  Procedure,  said:  "In  the  case  of  Hub- 
bell  V.  Woolf,  15  Ind.  204,  fcdlowlng  the  case 
of  Blodget  V.  Morris,  14  N.  Y.  482,  it  was 
held,  in  terms,  that  this  provision  of  the  Code 
applies  to  all  actions  Indiscriminately,  wheth- 
er founded  upon  contract  or  upon  tort;  that 
It  Is  Immaterial  whetbw  the  complaint  al- 
leges a  Joint,  or  a  Joint  and  several,  liability; 
that  the  right  of  recovery  is,  in  this  respect 
to  be  regulated  by  the  proof,  and  not  by  the 
allegations  of  the  complaint.  In  other  words, 
every  complaint  is,  in  the  respect  stated,  to 
be  treated  as  both  Joint  and  several  when 
there  are  two  or  more  defendants.  That  the 
object  of  the  provision,  obviously,  is  to  pre- 
vent a  plaintiff  who  proves  a  good  cause  of 
action  against  part  of  the  defendants,  bat 
not  against  all,  from  being  put  to  the  expense 
and  delay  of  a  new  action."  In  this  case 
each  appellant  separately  moved  the  court  be- 
low to  render  Judgment  in  its  favor,  which 
motions  were  each  overruled,  and  Judgment 
rendered  against  both  appellants.  The  Clo- 
ver I^eaf's  motion  for  a  Judgment  in  its  favof 
on  the  special  verdict  should  have  been  sus- 
tained, and  judgment  rendered  by  the  court 
accordingly.  The  mandate  of  this  court 
merely  directs  the  court  below  to  render  the 
judgment  that  should  have  been  rendered  In 
the  first  instance.  The  Monon  Company  is 
in  the  same  situation  as  if  the  court  had  sus- 
tained the  motion  of  the  Clover  Leaf  Company, 
and  rendered  Judgment  In  its  favor,  and  the 
Monon  Company  had  alone  prosecuted  this 
appeal.  Besides  it  is  expressly  provided  by 
statute  that  this  court  may  reverse  a  case  in 
whole  or  in  part  Rev.  St  1881,  S§  660,  661 
(Rev.  St.  1894,  $$  672,  673).  It  has  been  unl- 
formly  held  by  this  court,  since  the  Code  of 
Civil  Procedure  tooli  effect,  in  1833,  that  a 


case  may  be  reversed  as  to  a  part  of  the  ap- 
pellants, and  affirmed  as  to  others,  and  such 
^laa  been  the  uniform  practice.  Hallway  Co. 
V.  Dnvall,  supra;  Steeple  v.  Downing,  00 
Ind.  478,  503,  504;  Dodge  v.  Dunham,  41  Ind. 
186;  State  v.  MiUs,  82  Ind.  126;  Lower  v. 
Franks,  supra;  Railway  Co.  v.  Robbins,  128 
Ind.  449,  26  N.  E.  116;  Haxton  v.  McClaren, 
132  Ind.  235,  31  N.  B.  48;  English  v.  Aldrich, 
132  Ind.  500,  31  N.  B.  456;  Spaulding  v. 
Spaulding,  133  Ind.  122,  32  N.  E.  224;  Bppert 
V.  Hall,  133  Ind.  417,  31  N.  B.  74,  and  32  N. 
B.  713;  Haskett  v.  Maxey,  134  Ind.  182,  33 
N.  B,  358;  Irey  v.  Mater,  134  Ind.  238,  33  N. 
B.  1018;  Caark  t.  Hillis,  134  Ind.  421,  34  N. 
B.  13;  Duckwall  v.  Kisner,  136  Ind.  90,  33 
N.  B.  607;  Offnt  v.  Cooper,  136  Ind.  701,  36 
N.  B.  273;  Small  v.  Kennedy,  137  Ind.  289, 
33  N.  B.  674;  Radican  v.  Buckley,  138  Ind. 
582,  38  N.  B.  53;  Flora  v.  Russell,  138  Ind. 
153,  37  N.  B.  593;  Garr.  Scott  &  Co.  v.  Shaf- 
fer, 139  Ind.  191,  38  N.  B.  811. 

This  cause  was  not  reversed  upon  the  evi- 
dence as  to  the  Clover  Leaf  Company,  as 
stated  in  the  petition  for  a  rehearing,  but  up- 
on the  special  verdict  for  the  reason  that  the 
facts  stated  in  the  special  verdict  entitle  the 
Clover  Leaf  Comimny  to  a  Judgment  It  is 
Insisted  that  the  cause  should  be  reversed  as 
to  the  Monon  Company  for  the  further  rea- 
son "that  an  indivisible  and  Inseparable  i>art 
at  the  damages  assessed  by  the  jury  was  es- 
sentially assessed  against  the  Glover  Leaf 
Company."  No  part  of  the  damages  assessed 
by  the  Jury  was  assessed  against  either  com- 
pany, but  the  amount  fixed  was  such  as,  in 
the  Judgment  of  the  Jury,  would  compensate 
appellee  for  her  Injuries.  It  Was  left  to  the 
court  to  say,  as  a  matter  of  law,  whether 
judgment  should  be  rendered  for  the  same 
against  both,  or  only  one,  of  the  appellants.    ' 

The  other  questions  presented  in  the  peti- 
tion for  a  rehearing  were  fully  considered  and 
determined  in  the  original  opinion.  The  peti- 
tion is  therefore  denied. 


COLGROVB  et  al.  v.  BRUMMITT  et  al. 
(Supreme  Gout  of  Indiana.     Oct  SO,  1883.) 
Fahties  on  Appeal. 
One   of   several   joint   judgment   defend- 
ants must  join  with  him  as  coappellants  all  bis 
codefendonts. 

Appeal  from  circuit  court  Porter  county; 
J.  H.  GUlett  Judge. 

Action  by  Willium  Briuumitt  against  Aseph 
N.  Colgrove  and  others.  From  a  Judgment 
for  plaintiff  against  all  the  defendants,  part 
of  the  defendants  appeal    Dismissed. 

Agnew  &  Kelley,  toe  appellants^ 


PER  CURIAM.  William  Bmmmitt  was 
the  sole  plaintiff  In  the  lower  court  and  the 
aiq;>ellants,  together  with  Phebe  Griffith  and 
three  others,  were  defendants.  The  Judg- 
ment  was   in   favor   of   said    plaintiff,   and 
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against  all  of  snCh  defendants.  Tbe  appel- 
lants, whose  record  was  filed  September  12, 
1894,  have  not  joined  tbeir  codefendants  as 
coappellants  under  the  assignment  of  errors 
tn  this  comi:.  For  this  failure,  the  appeal  is 
not  properly  before  us,  and  is  therefore  dis- 
missed. Or^oiy  T.  Smith,  139  lad.  48,  38  N. 
E.  89IS. 


(142  Ind.  S64) 

MOORE  et  Bl.  T.  MORRIS. 

(Supreme  Coutt  of  Indiana.     Oct.  29.  1895.) 

Pleading — Flba  in  Abatement — SnrpioiBHOX— 
Dehurkbr  to  Answer. 

1.  In  an  action  in  H.  county,  a  plea  in  abate- 
ment that  defendants  are  residents  of  C.  coun- 
ty,  and  are  not  residents  of  H.  county,  is  insuffi- 
dent,  in  that  it  does  not  show  that  defendants 
were  not  residents  of  H.  county  at  the  time  the 
action  was  begun. 

2.  It  ia  not  error  to  sustain  a  demurrer  to 
one  of  sereml  paragraphs  in  an  answer,  where 
all  the  evidence  which  could  be  introduced  under 
the  stricken  paragraph  can  be  introduced  uuder 
the  paragraph  or  paragraphs  remaining. 

Appeal  from  circuit  court,  Hamilton  county; 
R.  R.  Stephenson,  Judge. 

Action  by  Elizabeth  Morris  against  Robert 
E.  Moore  and  others  to  set  aside  deeds  to  land, 
and  for  possession  and  damages.  From  a 
judgment  for  plaintiff,  defendants  appeaL 
Affirmed. 

Unnston  &  Warmm,  for  appellants.  Fer- 
tlg  &  Alexander  and  Harding  &  Hovey,  for 
appellee. 

HOWARD,  O.  J.  The  original  paragraph  of 
the  complaint  In  this  case  alleged  facts  going 
to  show  fraud  on  the  part  of  appellants  and 
their  agents  In  the  procurement  from  appellee 
of  deeds  for  certain  lands  in  Hamilton  comity 
during  a  time,  as  alleged,  when  appdlee  was 
of  unsound  mind,  and  incapable  of  transact- 
ing buBlneea;  praying  that  the  deeds  be  set 
aside,  and  for  possession  and  damages.  A  sec- 
ond paragraph  of  complaint  was  afterwards 
filed,  not  alleging  unsoundness  of  mind,  but 
setting  up  the  fraud  in  a  more  particular  man- 
ner, asking  for  damages,  and  to  have  a  ven- 
dor's lien  on  the  laud  declared  in  appellee's 
favor.  Other  pleadings  were  filed,  and  there 
was  a  finding  by  the  court  and  judgment  for 
damages  in  favor  of  appellee.  A  vendor's  lien 
was  also  awarded  for  any  balance  of  the  judg- 
ment left  after  execution  against  the  personal 
estate  of  the  appellant  Robert  B.  Moore. 

The  first  assigned  error  discussed  by  coun- 
sel is  that  the  court  erred  in  sustaining  the 
appellee's  demurrer  to  the  appellants'  plea 
in  abatement  to  the  second  paragraph  of  the 
complaint.  In  Needham  v.  Wright  (decided 
by  this  court  at  last  term)  38  N.  E.  510,  it 
was  said,  citing  numerous  authorities,  that  In 
pleas  In  abatement,  and  other  dilatory  pleas, 
the  utmost  fullness  and  particularity  of  state- 
ment, as  well  as  the  highest  attainable  ac- 
curacy and  precision,  are  required.  The  plead- 
er must  not  only  answer  fully  what  Is  neces- 
BBiy  to  be  answo^d,  but  must  also  anticipate 


and  exclude  all  such  supposable  matter  as 
would.  If  alleged  on  the  opposite  side,  defeat 
his  plea.  Tried  by  this  rule,  the  plea  In  abate- 
ment filed  by  app^ants  was  insufficient,  for 
many  reasons.  It  will  be  enough  to  Indicate 
one  of  them.  The  plea  was  based  chiefly  on 
the  claim  that  the  appellants  were  residents  of 
Marion  county,  and  could  not,  therefore,  be 
sued  <n  a  merely  personal  action  In  Handl- 
ton  county.  We  do  not  think  the  action  as 
stated  In  the  second  paragraph  of  the  com- 
plaint was  merely  personal;  but,  even  if  it 
were,  the  averment  that  "the  said  defendants 
are  residents  of  Marion  county,  Indiana,  and 
are  not  residents  of  Hamilton  county,"  would 
not  be  sufficient.  For  all  that  appears  from 
this  or  any  other  averment  In  the  plea,  the  ap- 
pellants might  have  been  residents  of  Hamil- 
ton county  at  the  time  the  action  was  b^un. 
If  they  had  been  residents  of  Hamilton  county 
when  process  was  issued  and  served,  they 
could  not  defeat  such  service  by  moving  to 
Marion  county  before  the  filing  of  the  plea  in 
abatement 

The  only  other  assigned  error  discussed  by 
counsel  is  that  the  court  erred  in  sustaining 
the  appellee's  demurrer  to  the  third  and  fifth 
paragraphs  of  the  appellants'  answer.  This 
assignment,  being  joint  na  to  the  two  para- 
graphs named,  does  not  present  the  question 
as  to  the  sufficiency  of  either,  but  of  both. 
If,  therefore,  the  ruling  as  to  one  of  the  para- 
graphs was  correct,  the  assignment  must  fail. 
Ketcham  v.  Barbour,  102  Ind.  576,  26  N.  E. 
127;  Noe  V.  RoU,  1S4  Ind.  115,  33  N.  E.  906. 
The  fifth  paragraph  of  answer  was  a  plea  of 
the  six-years  statute  of  Ihnitatlons,  as  against 
the  fraud  alleged  In  the  second  paragraph  of 
the  complaint  The  second  paragraph  of  the 
answer,  to  whl<^  a  demurrer  was  overruled, 
was  also  a  plea  of  the  six-years  statute  of  lim- 
itations, In  answer  to  the  whole  complaint, 
and  pardcularly  to  the  second  paragraph  there- 
of. In  addition,  at  the  time  of  filing  the  an- 
swer, a  demurrer  had  beoi  sustained  to  the 
first  paragraph  of  the  complaint  thus  leaving 
the  second  paragraph  as  the  whole  complaint. 
As,  therefore,  all  facts  which  could  be  proved 
under  the  fifth  paragraph  of  the  answer  could 
also  be  proved  under  the  second,  the  court  did 
not  err  In  sustaining  the  demurrer  to  the  fifth, 
even  if  there  were  any  error  In  sustaining  the 
demurrer  to  the  third,  paragraph,  which  we 
do  not  think. 

No  question  Is  raised  as  to  the  correctness 
of  the  judgment  on  the  merits  of  the  case. 
The  judgment  Is  affirmed. 


a«  Ind.  ST..  I 
ZEIS  V.  PASSWATER. 
(Supreme  Court  of  Indiana.     Oct  29,  189S.) 

Elections  —  Makkino  Ballots  —  Ck>NTBST— Ap- 
peal—Rboobd. 
1.  Whete,  in  the  preparation  of  a  ballot 
there  is  such  departure  from  the  strict  letter  of 
the  law  as  that,  if  purposely  done,  the  ballot 
could  be  known  by  the  voter  after  casting  it,  such 
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liallot  will  be  rejected  In  the  connt,  thoagh  the 
departtire  was  innocently  made. 

2.  A  ballot  with  two  separate  and  distinct 
impressions  of  the  stamp  will  be  rejected,  aa 
bearinR  a  distingnishing  mark,  within  BeT.  St. 
1894.  {  6248  (Biriott's  Supp.  g  1374). 

3.  That  the  scamp  was  not  placed  on  a  bal- 
lot with  such  precision  as  to  make  a  single,  per- 
fect impression  will  not  render  the  ballot  inraiid. 

4.  A  ballot  bearing  within  one  of  the  large 
squares  a  distinct  marking,  as  with  a  pencil, 
about  one-fourth  of  an  inch  wide  and  five-six- 
teenths  of  an  inch  long,  in  addition  to  the  voter's 
stamp,  contains  a  distinguishing  mark,  and  can- 
not be  counted. 

5.  Key.  St  1894,  S  6248  (Blliott's  Supp.  { 
1374),  declares  that  ballots  bearing  distinguish- 
ing marks  shall  be  Toid,  but  that,  on  protest  of 
a  member  of  the  board,  such  ballots  shall  be 
preserved  by  the  inspector,  placed  with  the 
seals  of  the  ballot  packages  in  paper  bags  se- 
curely sealed,  and  so  delivered  to  the  county 
clerk;  and  that  "the  poll  clerk  shall  also  record 
on  the  tally  sheet,  memoranda  of  such  ballots, 
and  the  condition  of  the  ballot  packages,  and 
in  any  contest  of  election  such  ballots  and  seals 
may  be  submitted  in  evidence."    Held,  that  the 

grovision  relating  to  the  du^  of  the  poll  clerk 
I  merely  directory,  and  a  failure  to  follow  it 
will  not  preclude  inqniry  into  the  validity  of 
ballots  returned  by  the  mspector. 

6.  The  longhand  manuscript  of  the  evidence 
taken  by  the  stenographer  is,  under  Rev.  St. 
1881,  §  1410  (Rev.  St  1894  {  1476).  an  original 
docnment  incorporated  in  the  bill  of  exceptions; 
and  original  papers  read  in  evidence,  accom- 
pan.ving  and  identified  by  such  report,  may  be 
treated  as  embraced  therein,  and  properly  in  the 
record.  Raih«ad  Co.  v.  Quick,  8  N.  K  788,  825, 
lOe  Ind.  295.  followed. 

Appeal  from  circuit  court,  Hamilton  coun- 
ty;   R.  R.  Stephenson,  Judge. 

Proceeding  by  John  P.  Passwater  to  con- 
test the  election  of  Charles  Zeis  to  the  office 
of  township  trustee.  The  board  of  county 
commissioners  rendered  a  decision  in  favor 
of  the  contestant,  and  defendant  appealed 
to  the  circuit  court,  where  it  was  adjudged 
that  neither  party  had  been  elected  to  the 
office.  From  this  Judgment,  defendant  ap- 
peals.   Reversed. 

Kane  &  Kane  and  Roberts  &  Vestal,  for 
appellant.  J.  F.  Neal  and  Fertig  &  Alexan- 
der, for  appellee. 

HACKNEY,  J.  Ttie  appellant  and  the  ap- 
pellee were  (^posing  candidates  at  the  No- 
vember election.  In  1894,  for  the  office  of 
township  trustee.  Upon  the  face  of  the  elec- 
tion returns,  the  appellant  received  197  votes, 
and  the  appellee  196  votes,  the  former  being 
declared  elected.  The  appellee,  before  the 
board  of  county  commissioners,  contested  the 
election  of  the  appellant,  and  obtained  the 
decision  of  said  board  that  he  (the  appellee) 
had  rec^ved  the  highest  number  of  legal 
votes.  From  that  decision  this  appellant  ap- 
pealed to  the  circuit  court,  where,  upon  a 
trial  of  the  issue,  it  was  adjudged  that  each 
of  said  candidates  had  received  an  equal 
number  of  votes,  and  therefore  that  neither 
had  been  elected.  The  questions  here  In- 
volved relate  to  the  validity  of  ten  disputed 
ballots,  nine  of  which  were  rejected  by  the 
election  board  of  the  east  precinct,  and  one 
■was  counted  in  the  west  precinct  for  the  ap- 


peUee.  Of  the  nine  rejected  ballots,  the  cir- 
cuit court  counted  four  for  the  appellee,  and 
three  for  the  appellant;  rejecting  two  bal- 
lots of  the  five  ballots  stamped  within  the 
square  containing  the  emblem  of  the  party 
upon  whose  ticket  the  appellant  was  a  can- 
didate. The  tenth  disputed  ballot,  or  that 
which  was  counted  by  the  election  board  for 
the  appellee,  was  held  by  the  court  not  to  be 
admissible  in  evidence.  It  will  be  seen, 
therefore,  that,  conceding  the  seven  disputed 
ballots  counted  by  the  court  to  have  been 
valid,  if  either  of  the  two  baUots  rejected  by 
the  court  was  valid,  or  if  the  ballot  not  ad- 
mitted in  evidence  was  admissible  and  was 
Involved,  the  appellant  would  prevail  by  a 
majority  of  one;  while,  if  both  rejected  bal- 
lots should  have  been  counted,  his  majority 
would  have  been  two;  and  If  both  rejected 
ballots  were  invalid,  and  that  excluded  from 
the  evidence  was  admissible  and  was  valid, 
the  appellant  would  have  received  200  votes, 
and  the  appellee  199  legal  votes.  Of  the 
seven  ballots  counted,  there  Is  little  question. 
The  four  stamped  within  the  square  contain- 
ing the  emblem  of  the  appellee's  party  each 
contained  but  one  Impression  of  the  stamp. 
That  Impreesitm,  however,  was  in  one  in- 
stance not  very  clear  and  distinct,  yet  dis- 
cernible; while  In  each  of  the  others  It  wa» 
somewhat  blurred,  as  if  made  by  a  tremuloua 
hand.  Of  the  five  stamped  within  the  square 
containing  the  emblem  of  the  appellant's 
party,  three  were  of  the  same  character  as 
the  three  last  above  described;  while  the 
other  two  contained  each  two  entirely  s^a- 
rate  and  distinct  impressiouB  of  the  stamp. 
These,  it  is  conceded,  were  the  two  reject- 
ed by  the  circuit  court  They  were  invalid, 
as  containing  dlsttngnlshing  marks,  and  were 
properly  rejected.  Sego  v.  Stoddard,  136  Ind. 
287,  36  N.  E.  204.  The  seven  counted  con- 
tained no  dlBtlnguishing  mark.  If,  in  prepar- 
ing the  ballot,  the  voter  manifestly  endeavors 
in  good  faith  to  comply  with  the  require- 
ments of  the  law,  he  should  not  suffer  the 
loss  of  his  vote.  Bechtol  v.  Albln,  134  Ind. 
193,  33  N.  E.  967.  When,  however,  in  the 
preparation  of  the  ballot,  there  is  such  de- 
parture trom  the  strict  letter  of  the  law  as 
that,  if  purposely  done,  the  ballot  could  be 
known  by  the  voter  after  casting  It,  such  de- 
parture distinguishes  the  ballot  within  the 
meaning  of  the  law;  and  this  is  true  even  if 
the  departure  is  made  Innocently.  In  our 
opinion,  the  slight  variation  from  the  placing 
of  the  stamp  with  such  precision  as  to  make 
a  single  perfect  Impression  was  not  fatal 
to  these  ballots.  To  this  point  we  have  con- 
curred with  the  trial  court  in  concluding  that 
upon  the  returns,  adding  the  nine  rejected 
ballots,  each  candidate  had  200  votes. 

It  now  remains  but  to  determUie  whether 
the  court  erred  In  holding  that  the  tenth 
ballot  was  not  competent  evidence,  and 
whether  the  ballot  was  valid.  The  tally  siheet 
of  the  west  precinct  was  admitted  in  evi- 
dence;   It  contained  a  memorandum  that  five 
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township  ballots  were  mutilated  and  deetroy- 
«d,  but  it  contained  no  memorandum  of  dis- 
puted ballots.  The  appelant  Introduced  In 
evidence  the  enveloi)e  in  which  the  seals  and 
alleged  disputed  ballot  were  contained.  It 
was  indwaed  as  follows:  "For  marked,  mu- 
tilated, or  otherwise  defective  ballots  and 
seals  of  ballot  packages,  as  required  by  sec- 
tion 52,  ElectiMi  Law  [Rev.  St  1894,  §  6248]. 
To  the  County  Clerk:  This  envelope  contains 
the  seals  and  one  disputed  ballot,  marked 
'Mutilated  or  otherwise  defective  ballots.' 
The  condition  of  seals  of  ballot  packages,  at 
tiie  time  of  opening  same,  was  good,  as  In- 
dicated by  the  inclosed  seals.  Aaron  Shoe- 
maker, Inspector  ClarksvIUe  Precinct,  West 
Wayne  Township."  After  the  Introduction 
of  this  certificate,  it  was  proven,  by  the  evi- 
dence of  a  poll  clerk,  that  the  ballot  in  ques- 
tion was  considered  by  the  election  board, 
and  was  counted.  It  was  then  proposed  to 
be  proven  by  said  witness  that  this  ballot 
was  taken  from  the  ballot  box  in  the  regular 
coarse  <^  the  counting;  that,  when  so  taken 
from  the  ballot  box,  two  members  of  the 
board  objected  and  protested  against  the 
counting  of  the  ballot,  and  that,  over  such 
objection  and  protest,  the  ballot  was  counted 
for  the  appellee;  that,  by  agreement  of  the 
members  ot  the  election  board,  said  ballot 
was  placed  In  the  disputed  ballot  envelope, 
and  was  certified  to  the  clerk  of  the  circuit 
court.  Upon  objection  by  the  appellee,  the 
offered  evidence  was  rejected.  It  was  fur- 
ther offered,  by  the  appellant,  to  prove  by 
said  election  clerk,  by  the  clerk  of  the  circuit 
court  and  by  the  county  auditor,  that  the 
envelope  containing  said  ballot  and  the  seals 
had  been  regularly  deposited  by  the  election 
in^)ector  with  the  county  clerk,  and  had 
passed  to  the  auditor,  and  had  come  to  the 
lower  court,  at  the  trial,  from  the  auditor, 
and  that  the  ballot  offered  on  the  trial  was 
the  ballot  considered  by  the  election  board. 
This  offer  was  objected  to  by  the  appellee, 
and  the  objection  sustained.  The  ballot  in 
question  was  then  offered  in  evidence,  and 
was  rejected  by  the  court  It  was  so  stamp- 
ed as  to  constitute  a  vote  for  the  appellee, 
but  besides  one  or  two  very  delicate  lines 
from  imperfections  in  the  paper  or  made 
with  a  pencil,  it  showed,  within  one  of  the 
large  squares,  a  distinct  marking,  as  with  a 
pencil,  about  one-fourth  of  an  inch  in  width, 
and  about  five-sixteenths  of  an  inch  in  length. 
This  latter  marking  would  constitute  a  "dis- 
tinguishing mark,"  wittiln  the  rule  already 
announced,  and  would  render  the  ballot  In- 
vaUd. 

Questions  are  discussed  as  to  the  sufficiency 
of  the  inspector's  certificate  of  the  alleged  dis- 
puted ballot,  without  a  memorandum  thereof 
upon  the  tally  sheet  and  as  to  the  admissi- 
bility of  parol  evidence  to  trace  and  identify 
the  ballot  notwithstanding  the  omission  of 
such  memorandum.  It  is  provided  by  statute 
^Rev.  St.  1894,  {  6248;  Blliott's  Supp.  §  1374) 
that  "any  ballot  which  shall  bear  any  dlstin- 


gnishiiig  mark  or  mntllaitfoii  shall  be  void  and 
shall  not  be  counted:  •  •  •  provided,  how- 
ever, that  on  protest  of  any  member  of  tl>e 
board  such  ballot  and  all  disputed  ballots  shall 
be  preserved  by  the  inspector,  and  at  the  close 
of  the  court  placed  with  the  seals  of  the  bal- 
lot packages  in  paper  bags,  securely  sealed, 
and  so  delivered  to  the  clerk  of  the  county, 
with  notification  to  him  of  the  number  of  bal- 
lots  so  placed  In  such  bags  and  of  the  condi- 
tion of  the  seals  of  the  ballot  packages.  Tbe 
poll  clerk  shall  also  record  on  the  tally  sheets, 
memoranda  of  such  ballots,  and  the  conditi<Hi 
of  the  ballot  packages,  and  in  any  contest  of 
election  such  ballots  and  seals  may  be  sub- 
mitted in  evidence."  Besides  the  declaration 
of  the  invalidity  of  certain  ballots,  this  stat- 
ute provides  a  method  of  securely  preserving 
such  ballots  for  evidence  In  contests.  The 
ballot  In  question  was  void,  and  should  not 
have,  been  coimted  for  the  appellee.  In  count- 
ing it,  the  board  violated  a  mandatory  provi- 
sion of  the  statute.  By  counting  it  for  the 
appellee,  he  would  be  given  an  office  to  which 
be  was  not  dected  by  a  majority  of  the  legal 
votes  cast,  and  the  appellant  would  be  de- 
prived of  an  office  to  which  he  was  elected  by 
a  majority  of  the  legal  votes.  This  result  It 
is  contended,  must  prevail  because  of  the  fail- 
ure—Innocently, we  must  presume — of  the  poll 
derk  to  record  on  the  tally  sheet  a  memoran- 
dum of  such  ballot  If  this  result  may  be 
enforced,  the  legal  choice  of  the  voters  of  a 
precinct  may  be  defeated,  either  by  the  unin- 
tentional or  the  willful  omission  of  an  official 
duty  devolving  upon  a  member  of  the  election 
board.  We  cannot  believe  that  the  legislature 
intended  that  the  will  of  the  legal  voters 
should  be  thwarted  by  such  an  omission. 

That  the  disputed  ballot  shall  not  be  de- 
stroyed, but  shall  be  preserved  for  Judicial  in- 
vestigation, is  a  duty  primarily  resting  upon 
the  inspector.  He  takes  charge  of  it  places 
it  in  the  bag  with  the  seals,  securely  seals  the 
bag,  indorses  upon  that  a  ratification  to  the 
county  clerk  of  the  number  of  ballots  it  con- 
tains, and  then  delivers  the  bag  to  said  derk. 
The  memorandum  which  the  poll  derk  is  re- 
quired to  make  answers  as  a  dieck,  to  some 
extent,  upon  the  inspector  and  the  county 
clerk  against  substituting  other  ballots  for 
any  that  may  be  disputed.  The  seals  upon 
the  bag  aid  the  inspector  in  detecting  any 
change  of  the  ballots  after  they  have  passed 
out  of  his  hands.  These  are  precautionary 
measures,  and  do  not  deny  a  resort  to  parol 
evidence  to  support  or  deny  the  genuineness  of 
the  ballots  in  dispute.  The  fact  that  a  ballot 
is  rettu^ed,  and  Is  not  destroyed  by  burning, 
corroborates  the  theory  of  a  dispute  as  to  its 
validity.  If  one  Is  returned,  there  is  no  provi- 
sion of  the  statute  denying  the  resort  to  parol 
evidence  that  it  is  not  genuine,  but  is  one 
which  has  been  substituted  for  that  which 
was  really  In  dispute.  These  considerations 
lead  to  the  conclusion  that  the  legislature  did 
not  Intend  that  the  requirement  that  the  poll 
clerk  should  record  on  the  tally  sheet  a  mem- 
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ocandtun  of  tlie  dilated  baBota  iboald  be 
mandatory.  The  conclusion  reached  bj  this 
court  in  Parrin  y.  Wlmberg,  130  Ind.  661,  30 
N.  B.  790  (a  case  invoiving  provisions  of  this 
present  election  law),  was  tliat  "U  a  statute 
simply  provides  that  certain  things  shall  be 
done  within  a  particular  time  or  in  a  particu- 
lar manner,  and  does  not  declare  that  their 
performance  shall  be  essential  to  the  validity 
of  an  election,  they  will  be  regarded  as  man- 
datoi7  if  they  atTect  the  merits  of  the  election, 
and  as  directory  If  they  do  not  aCTect  its 
merits."  While  the  provision  in  question  was 
designed  to  be  followed  by  poll  clerks.  It  was 
not.  In  our  opinion,  intended  that  a  failure  to 
do  so  should  deny  Inquiry  into  the  validity 
of  ballots  returned  by  the  inspector,  though  it 
should  Involve  the  responsibility  of  the  officer 
who  neglects  bis  sworn  duty.  We  conclude, 
therefore,  that  prima  facie  the  ballot  was  ad- 
missible In  evidence,  and  Its  genuineness  was 
open  to  inquiry  npon  parol  evidence. 

Appellee's  learned  counsel  have  made  the 
question  that  the  evidence  is  not  in  the  rec- 
ord, because  the  longhand  manuscript  of  the 
stenographic  report  of  the  evidence  contains 
the  original  ballots,  and  not  transcriptions 
thereof.  This  question  has  been  decided  against 
the  contention  of  counsel  In  the  case  of  Rail- 
road Ca  T.  Quicli,  109  Ind.  295,  9  N.  E.  7S8, 
where  it  was  said:  "The  longhand . report  of 
the  evidence  liefore  us  is  not,  and  does  not 
purport  to  be,  a  transcript  of  the  evidence  in- 
troduced at  the  trial  It  la,  under  section 
1410,  Bev.  St  1881  (section  1476,  Rev.  St 
1894),  an  original  manuscript  or  document  in- 
corporated in  the  bill  of  exceptions.  It  fol- 
lows that  original  papers  read  in  evidence, 
and  accompanying  and  properly  identified  by 
such  longhand  report,  miiy  be  treated  in  this 
court  as  embraced  within  and  constituting  a 
part  of  It  The  exhibits  In  question  are,  con- 
sequently, before  os  as  a  part  of  the  evi- 
dence," etc.  It  may  be  further  suggested  that 
in  the  present  case  the  original  ballots  were, 
by  order  of  the  lower  court,  duly  entered  of 
record,  made  a  part  of  the  record,  and  were 
embodied  In  the  longhand  manusalpt  of  the 
evidence. 

For  the  error  suggested,  the  Judgment  of 
the  circuit  court  is  reversed,  with  instruction 
to  grant  the  appellant's  motion  for  a  new  trial. 


045  lod.  UO) 

DRAKE  V.  8TATB.* 
(Supreme  Court  of  lodiana.  ,  Oct  29.  1895.) 

ItDKDBK— INOICTMENT— CeRTAISTT      OF     DSFIND- 

ANT's  Nahb — Malice — Bill  of  Ezceptioxs. 

1.  An  IndictmeDt  charcml  "that  Ranph"  D. 
killed  decensed,  shooting  at  and  mortally  wonnd- 
ins  her  with  a  revolver,  "which  said  reTolver 
he.  the  said  Ralph  Drake,  then  and  there  had 
and  held  in  his  hands,"  of  which  mortal  wonnd 
deceased  instantly  died.  Beld,  that  the  indict- 
ment was  not  bad  for  uncertainty  of  defendant's 
name,  as  the  words  "the  said  Ralph  Drake" 
might  be  eliminated,  and  yet  leave  the  Indict- 
taent  sufficient 

2.  In  such  indictment  the  entire  allegation 
"which  said  revolver  be,  the  said  Ralph  Drake, 

1  Rebearing  dented,  44  N.  E.  ISS. 


Chen  and  there  had  and  held  tai  Us  hands,* 
might  be  rejected  as  snrplnsage. 

8.  An  ittdictmoit  for  murder  which  charges 
that  the  acts  which  finally  resulted  in  the  death 
were  done  feloniously,  and  with  premeditated 
malice,  is  sufficient  tbongh  it  fails  to  allege  that 
the  killing  was  so  done. 

4.  A  bill  of  exceptions  in  a  criminal  case  does 
not  become  a  part  of  the  record  unless  "signed 
by  the  judge  and  filed  by  the  clerk,"  as  provided 
by  Rev.  St.  1894,  §  1016  (llcv.  St.  1881,  §  1847); 
and  It  must  appear  that  the  bill  was  signed  be- 
fore the  filing. 

Appeal  from  circuit  cooit,  Decatur  county; 
3.  K.  Ewing,  Judge. 

Ralph  Drake  was  convicted  of  murder 
in  the  second  degree  under  an  indictment  for 
murder  in  the  flrst  degree,  and  appeals.  Af- 
firmed. 

Hacker  &  Remy  and  Ck>rf6z  Bwlng,  for  ap> 
pellant  W.  A.  Ketcham,  Chas.  A.  Korbly,  S. 
H.  Spooner,  Merrill  Moores,  D.  A.  Myers,  W. 
M.  Waltman,  and  M.  D.  Ewlng,  for  tb* 
State. 

MONKS,  J.  Appellant  was  tried  upon  an  in- 
dictment diarglng  the  crime  of  murder  in  the 
first  degree  and  found  guilty  of  murder  in 
the  second  degree.  There  was  a  motion  to 
quash  the  Indictment,  which  was  overruled, 
and  this  is  complained  of  as  error.  The  part 
of  the  indictment  upon  which  the  questiMi  is 
presented  Is  as  follows:  "That  Ranph  Drake, 
on  the  1st  day  of  June,  1893,  at  and  in  the 
cotmty  of  Bartholomew,  and  state  aforesaid, 
did  then  and  there,  unlawfully,  feloniously, 
purposely,  and  with  premeditated  malice,  kill 
and  murder  one  Ida  Ward,  by  then  and  there, 
feloniously,  purposely,  and  with  premeditat- 
ed malice,  shooting  at  and  against  and  there- 
by mortally  wounding  the  said  Ida  Ward, 
with  a  certain  deadly  weapon,  commonly 
called  a  revolver,  then  and  there  loaded  wltb 
gunpowder  and  leaden  ball,  which  said  re- 
volver he,  the  said  Ralph  Drake,  then  and 
there  had  and  held  in  his  hands,  of  which 
mortal  wound  she,  the  said  Ida  Ward,  then 
and  there  Instantly  died."  It  is  earnestly  in- 
sisted by  appelhint  "that  it  Is  not  certain 
from  the  wording  of  the  indictment  whether 
It  is  Ranph  Drake  or  Ralph  Drake  who  is 
charged  with  having  committed  the  offense." 
It  is  not  required  that  more  be  charged  in  an 
indictment  than  is  necessary  to  adequately 
and  accurately  express  the  offense;  and, 
when  unnecessary  averments  or  aggravations 
are  introduced,  they  can  be  treated  as  sur- 
plusage and  disregarded.  It  is  a  well-settled 
rule  of  criminal  pleading,  however,  that  no 
allegation,  though  it  may  not  have  been  neo 
essary,  can  be  rejected  as  surplusa;;e  if  It 
is  descriptive  of  the  identity  of  that  which  Is 
legally  essential  to  the  case.  1  BIsh.  Cr.  Proc. 
§  485.  Thus,  in  an  indictment  for  stealing  a 
horse.  It  is  alleged  to  be  a  black  horse.  The 
color  need  not  be  stated,  but.  If  stated,  can- 
not be  rejected  as  surplusage,  because  It  Is 
made  descriptive  of  the  particular  animal  al- 
leged to  be  stolen.  In  such  case  the  color 
must  be  proven,  and  a  variance  In  tb*  prooC 
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of  color  Is  Catal.  Bat  allegatlong  not  essential 
to  constitnte  the  offense,  which  might  be 
omitted  without  affecting^  the  clmrge  against 
the  defendant  and  without  detriment  to  the 
indictment,  are  considered  as  mere  surplus- 
age, and  may  be  entirely  disregarded.  Ken- 
nedy T.  State,  62  Ind.  136;  Mayo  t.  State, 
7  Tex.  App.  342;  Rex  t.  Morris,  1  Leach, 
109;  Rex  ▼.  Redman,  1  Leach,  477;  Reg. 
V.  Crespln,  11  Q.  B.  913,  63  E.  C.  L.  912; 
Tlfft  V.  State,  23  Miss.  567;  Greeson  v. 
State,  5  How.  (Miss.)  42;  Com.  t.  Randall,  4 
Gray,  36;  Com.  v.  Hunt,  4  Pick.  252;  U. 
S.  y.  Howard,  3  Sumn.  12,  Fed.  Cas.  No.  15,- 
403;  Farrow  v.  State,  48  Ga.  30;  1  Blsh. 
Cr.  Proc.  n  481,  485,  487;  Whart.  Cr.  PL  { 
138. 

If  a  name  is  Immaterial,— that  is,  if  It  is 
unnecessary  to  the  statemMit  of  the  offense,— 
it  may  be  rejected  as  surplusage,  and  will 
not  vitiate  the  Indictment  Kennedy  t. 
State,  supra;  Rex  v.  Morris,  supra;  Mayo 
T.  State,  supra;  Com.  t.  Hunt,  supra;  U.  S. 
v.  Howard,  supra;  Farrow  v.  State,  supra. 
In  Com.  T.  Hunt,  4  Pick.  252,  the  Indictment 
charged  that  Alva  Hunt,  etc.,  in  and  upon 
one  Peddy  Harvey,  etc.,  did  make  an  as- 
sault, and  her,  the  said  Peddy  Hunt,  did  beat, 
wound,  and  llltreat,  the  said  Peddy  Harvey, 
etc.,  to  ravish,  etc.  The  clause,  "and  her, 
the  said  Peddy  Hunt,  then  and  there  did 
beat,  wound,  ani  llltreat,"  was  rejected  as 
surplusage.  In  Com.  v.  Randall,  supra,  the 
charge  was  that  "the  defendant,  with  force 
and  arms,  in  and  upon  Lucy  Ann  Keach,  In 
the  peace  of  the  commonwealth  then  and 
there  l)eing  on  assault  did  make,  and  her, 
the  said  Lucy  Ann  Keach,  with  a  ferule, 
which  said  Randall  then  and  there  In  his 
right  hand  had  and  held,  did  strike  divers 
grievous  and  dangerous  blows  upon  the  bax>k 
and  shoulders  and  other  parts  of  the  body  [of 
her,  the  said  Lucy  Ann  Leach,  whereby  the 
said  Lucy  Ann  Leach  was  cruelly  beaten  and 
wounded,  and  other  wrongs  to  the  said  Lucy 
Aim  Leach  then  and  there  did  and  c(xnmit- 
ted],  to  her  great  damage,  and  against  the 
peace  of  said  commonwealth."  It  was  held 
that  the  mistake  was  clearly  a  clerical  one; 
that,  after  striking  out  the  part  inclosed  In 
brackets,  which  is  the  defective  portion  of 
the  allegation,  it  charges  an  assault  and  bat- 
tery upon  Lucy  Ann  Keach.  Bigelow,  J.,  speak- 
ing for  the  court  in  that  case,  said:  "Courts 
of  Justice  are  disposed  to  treat  as  surplusage 
all  erroneous  and  improper  averments  in 
complaints  and  Indictments,  when  the  resi- 
due of  the  allegation  sets  out  the  offense 
charged  In  technical  language  and  with  sub* 
stantlal  cortalnty  and  precision.  The  author- 
ities are  numerous  and  decisive  of  this  point" 
In  Rex  V.  Morris,  supra,  the  Indictment  char- 
ged "that  Francis  Morris  the  goods  and  chat- 
tels above  mentioned,  so  as  aforesaid  feloni- 
ously stolen,  taken,  and  carried  away,  tAo- 
niously  did  receive  and  have;  he,  the  said 
Thomas  Morris,  then  and  there  well  knowing 
the  said  goods  and  chattels  last  mentioned  to 


have  been  feloniously  stolen,  taken,  and  car- 
ried away."  The  prisoner  was  found  gnflty. 
It  was  claimed  that  the  conviction  could  not 
be  supported,  for  the  reason  that  the  Indict- 
ment charged  two  different  persons,  one  of 
the  name  of  Francis,  and  the  other  of  the 
name  of  Thomas.  The  pohit  was  reserved 
for  the  opinion  of  the  12  Judges.  Here  was 
an  error  in  using  the  word  "Thomas"  instead 
of  "Francis,"  and  the  Judges  held  that  the 
words  "the  said  Thomas  Morris"  might  be 
struck  out  as  surplusage,  and  the  Indictment 
would  be  sensible  and  good  without  them." 
The  case  of  Rex  v.  Redman,  supra.  Is  to  the 
same  effect,  except  that  the  words  rejected 
were  not  the  name  of  the  defendant  In 
Mayo  T.  State,  anpra,  the  indictment  omit- 
ting the  usual  formal  portion,  was  as  fol- 
lows: "That  EU  Mayo,  on  the  30th  day  of 
July,  1874,  In  the  county  of  Houston  afore- 
said, in  and  upon  one  Ella  Gann,  a  female, 
then  and  there  being  of  the  age  of  eight 
years,  unlawfully,  feloniously,  and  willfully, 
an  assault  did  make;  and  that  the  said  Eli 
Mayo,  then  and  there  being  an  adult  male 
and  over  the  age  of  fourteen  years,  did  then 
and  there,  nnlawfully,  willfully,  and  feloni- 
ously, and  by  force,  threats,  and  fraud  then 
and  there  by  him,  the  taid  Eli  May,  vted  and 
practiced  upon  taid  female,  EUa  Oann,  wilhr 
out  the  consent  then  and  there  »f  taid  BUa 
Oann,  ravish  and  have  carnal  knowledge  of 
the  said  female,  Ella  Gann,  by  then  and 
there  having  sexual  intercourse  with  her, 
the  said  Ella  Gann,  against  the  peace  and 
dignity  of  the  state."  There  was  a  motion 
to  quash,  which  was  overruled.  The  court 
said:  "Looking  now  to  the  indictment  as 
copied  hereinabove,  we  find  that  if  all  that 
portion  which  we  have  italicized  be  treated 
as  surplusage  and  stricken  out  the  indict- 
ment as  eliminated  will  be  amply  sufficient 
to  charge  the  offense.  If  they  are  immate- 
rial and  unnecessary,  then,  as  we  have  seen, 
they  may  be  treated  as  surplusage  and  re- 
jected, and  should  be.  With  this  unnecessary 
portion  rejected  as  surplusage,  the  motlMi  to 
quash  was  without  substantial  foundation, 
and  the  court,  therefore,  did  not  err  In  over- 
ruling It"  In  Kennedy  v.  State,  supra,  the 
Indictment,  after  charging  John  Kennedy 
with  the  crime  of  murder,  continued  as  f<^ 
lows:  "And  so  the  Jurors  aforesaid,  upon 
their  oaths  aforesaid,  say  that  the  said  Frank 
Kennedy,  the  said  Clarence  Hensley,  In  the 
manner  and  by  the  means  aforesaid,  unlaw- 
fully, feloniously,  willfully,  and  with  pre- 
meditated malice,  did  kill  and  murder,  con- 
trary to  the  form  of  the  statute,"  etc.  This 
court  held  that  the  Indictment  was  complete 
In  its  charge  of  murder  without  the  addition 
of  said  clause;  that  the  same  was  mere 
surplusage,  and  that  the  word  "Frank"  was 
a  clerical  error;  that  the  case  was  clearly 
within  the  statute  providing  that  indictments 
should  not  be  quashed  for  certain  defects. 
While  many  of  the  old  forms  set  out  the 
hand  In  which  the  lostrumeat  used  to  Inflict 
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ca  Injniy  was  held,  It  is  not  oecessary  to 
make  the  allegatloD  or  prove  it  If  made,  and 
the  indictment  Is  sufficient  wlthont  such  air 
legation.  Dennla  t.  State,  103  Ind.  142,  2 
N.  E.  848;  Welch  r.  State.  104  Ind.  847.  8 
N.  B.  860;  Com.  t.  Costley.  118  Mass.  1; 
1  Whart.  Cr.  Law,  I  528;  1  Wbart.  Free. 
Ind.  114,  note  1. 

Under  theee  authorities,  it  ia  clear  that  the 
allegation,  "which  said  revolver  he,  the  said 
Ralph  Drake,  then  and  there  had  and  held 
In  his  hands,"  is  surplusage,  and.  If  eliminat- 
ed, the  indictment  would  be  sufficient  with- 
out it;  or,  upon  the  authority  of  Rex  y. 
Morris,  snpra,  the  words  "the  said  Ralph 
Drake"  might  be  r^ected  as  surplusage, 
and  tbe  indictment  would  be  "sensible  and 
good"  without  these  words.  This  case  clear- 
ly comes  under  the  provisions  of  the  statutes 
that  "no  Indictment  or  information  shall  be 
deemed  Invalid,  nor  shall  the  same  be  set 
aside  or  quashed,  nor  shall  tbe  trial.  Judg- 
ment or  other  proceedings  be  stayed,  arrest- 
ed, or  in  any  manner  affected,  for  any  of  the 
following  defects:  •  •  •  sixth.  For  any 
surplusage  or  repugnant  allegation  when 
there  Is  sufficient  matter  alleged  to  indicate 
the  crime  and  person  charged.  •  •  • 
Tenth.  •  •  •  For  any  other  defect  or  Im- 
perfection which  does  not  tend  to  the  preju- 
dice of  the  substantial  rights  of  the  defend- 
ant upon  the  merits."  Rev.  St.  1881,  {  1756 
(Rev.  St  1894,  {  1825). 

We  have  referred  to  the  name  In  the 
charging  part  of  the  indictment  as  Ranph 
Drake,  for  the  reason  that  counsel  for  ap- 
pellant have  so  stated  tbe  name  in  their 
brief,  although  the  name  may  be  read  Rauph 
Drake,  and  was  probably  so  considered  by 
the  court  below;  but,  whether  the  name  is 
Ranph  or  Rauph,  the  result  is  the  same. 

It  Is  urged  that  a  motion  to  quash  should 
have  been  sustained,  for  the  additional  rea- 
son that  the  Intent  or  purpose  to  kill  must 
be  alleged;  that  it  is  not  sufficient  to  charge 
that  the  acts  which  finally  and  eventually 
resulted  in  death  were  done  unlawfully, 
feloniously,  purposely,  and  with  premeditat- 
ed malice,  but  it  must  be  alleged  that  the 
killing  was  done  unlawfully,  feloniously,  pur- 
posely, and  with  premeditated  malice.  This 
is  what  Is  charged  in  the  indlctm«it,  and 
the  same  is  not  open  to  the  objection  urged. 
The  Indictment  charges  that  the  appellant 
"did  then  and  there,  unlawfully,  feloniously, 
purposely,  and  with  premeditated  malice, 
kill  and  murder  Ida  Ward,"  etc.  Indict- 
ments, however,  which  only  charged  that  the 
acts  which  finally  resulted  In  death  were 
d<me  unlawfully,  feloniously,  purposdy,  and 
with  premeditated  malice,  have  been  held 
good  in  this  court  Henning  v.  State,  106 
Ind.  386,  6  N.  B.  803.  and  7  N.  B.  4,  and 
cases  cited.  There  was  no  error  In  overrul- 
ing the  motion  to  quash. 

The  other  errors  assigned  are:  "(2)  That 
the  court  erred  In  overruling  appellant's  mo- 
tion to  discharge  the  Jury  and  release  the 
T.4lM.E.no.21— 51 


appellant  (3)  That  the  court  erred  in  over- 
ruling the  motion  for  a  new  trial."  Tho 
second  error  presents  no  question,  as  the 
same  la  only  a  cause  for  a  new  trlaL  It  is 
insisted  by  appellee  that  what  purports  to  be 
a  bill  of  exceptions,  containing  the  evidence, 
etc.,  is  not  properly  in  the  record,  for  the 
reason  that  there  Is  nothing  to  show  that  the 
same  was  ever  filed  In  the  court  below,  and 
that,  therefore,  no  question  is  presented  by 
the  motion  for  a  new  trial.  The  point  made 
is  sustained  by  the  record.  The  Criminal 
Code  requires  that  a  bill  of  exceptions  "must 
be  signed  by  the  Judge  and  filed  by  the 
clerk."  Rev.  St  1881,  {  1847  (Rev.  St  1884, 
I  1910).  The  statute  is  mandatory  as  to 
both  the  signing  by  the  Judge  and  the  filing 
by  the  clerk.  It  Is  only  when  tbe  blU  of 
exceptions  is  "signed  by  the  Judge,"  and 
afterwards  "filed  by  the  clerk,"  and  these 
facts  are  shown  by  the  record,  that  the 
same  constitutes  a  part  of  the  record  and 
can  be  coasldered  by  this  court  Stewart  v. 
State,  113  Ind.  505,  10  N.  E.  1S6;  Shewalter 
y.  Bergman,  132  Ind.  556,  27  N.  E.  159,  and 
cases  cited;  Guirl  v.  Glllett,  124  Ind.  501, 
24  N.  S.  1036;  Mason  v.  Brody,  135  Ind.  582, 
85  N.  E.  903;  Board  v.  Huffman,  134  Ind.  1, 
31  N.  E.  670;  Hormann  v.  Hartmetz,  128 
Ind.  353,  27  N.  E.  731;  Ajrers  v.  Armstrong 
(No.  17,538;  this  term)  41  N.  E.  522;  Wen- 
nlng  V.  Teeple  (No.  17,078;  this  term)  41  N. 
E.  600;  Prather  y.  Prather  (Ind.  Sup.)  39  N. 
E.  310;  RaUroad  C!o.  v.  Meadows  (Ind.  App.) 
41  N.  E.  398,  and  cases  cited;  Elliott,  App. 
Proc.  S  805.  Such  filing  must  be  after  the 
bill  is  signed  by  the  Judge.  Ayers  v.  Arm- 
strong and  authorities  cited  supra.  Tbe  rec- 
ord in  this  case  shows  that  the  bill  of  excep- 
tions was  signed  by  the  Judge  on  Novem- 
ber 16,  1894,  and  there  is  nothing  to  show 
that  it  was  filed  by  the  clerk  after  It  was 
signed  by  the  Judge.  The  record  states 
that  what  purports  to  be  a  bill  of  exceptions 
was  filed  In  the  clerk's  office  November  15, 
1884;  but,,  not  being  at  that  time  signed 
by  the  Judge,  It  was  not  a  bill  of  exceptions, 
and  did  not  thereby  become  a  jiart  of  the 
record.  Ayen  y.  Armstrong  and  authorities 
cited  supra.  It  follows  that  what  purports 
to  be  a  bill  of  exceptions  is  no  part  of  the 
record.  No  question  is  therefore  present- 
ed as  to  the  action  of  the  court  in  overruling 
the  motion  for  a  new  trial.  Judgment  af- 
firmed. 


(lO  Ind.  RO) 
MILLER  V.  BVANSVILLB  &  I.  R.  C0.> 
(Supreme  Court  of  Indiana.     Oct  SI,  1895.) 
AppB&L— Record— BiLt.  or  Exobptions— Filins. 
Under  Rev.  St  1881,  S  629  (Rev.  St  1884, 
{  641),  making  it  neceesaiv  to  file  the  bill  of  ex- 
ceotions  with  the  clerk  ot  the  trial  conrt  after 
It  has  been  approved  and  signed  b;  the  judge,  a 
bill  of  exceptions  is  not  properly  before  the  sn- 
Dreme  court  on  appeal  where  there  is  no  entry 
independent  of  such  bill  to  indicate  that  It  was 
filed  with  such  clerk. 


1  B«ikMrinc  daaled.  41  M,  B.  (Ofc 
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Appeal  fn»D  drcolt  court,  DaTiecn  coonty; 
D.  J.  Hefron,  Judge. 

Action  by  Sarah  E.  Miller,  administratrix  of 
the  estate  of  Christopher  C.  Miller,  deceased, 
against  the  Eransville  &  Indianapolis  Railroad 
Company,  to  recover  for  the  death  of  plain- 
tiff's Intestate,  caused  by  defendant's  negli- 
gence. From  a  Judgment  for  defendant,  plain- 
tiff appeals.     Affirmed. 

Thomas  H.  Dillon,  for  appellant.  Oardlner 
&  Gardiner,  Iglehart  &  T^lor,  and  F.  B. 
Posey,  for  appellee. 

JORDAN,  J.  Appellant,  as  the  administra- 
trix of  Christopher  C.  MiUer,  instituted  this 
action  against  the  appellee  for  $10,000  dam- 
ages arising  out  of  the  alleged  wrongful  kill- 
ing of  her  said  decedoit  The  complaint  la 
In  two  paragraphs,  and  alleges  substantially 
that  the  railroad  company,  by  its  agents,  care- 
lessly, recklessly,  and  negligently  ran  its  loco- 
motive engine  backward  through  the  town  ot 
Petersburg,  Ind.,  at  a  speed  of  40  miles  per 
hour,  In  the  nighttime,  without  headlight  or 
tantem,  and  without  giving  any  signals  of  its 
approach,  and  thereby  negligently,  recklessly, 
and  carelessly  ran  said  locomotive  against  and 
over  said  Christopher  O.  Miller,  whereby  he 
was  killed,  etc.  The  cause  waa  put  at  Issue 
by  appellee  filing  an  answer  in  denial,  and,  on 
motion,  the  venue  was  changed  from  the  Pike 
circuit  court  to  the  Daviess  circuit  court.  A 
trial  In  the  latter  before  a  Jury  resulted  in  a 
verdict  in  favor  of  appellee.  Over  appellant's 
motion  for  a  new  trial,  a  Judgment  was  ren- 
dered In  fiivor  of  appellee,  and  60  days  were 
granted  to  appellant  to  prepare  and  file  her 
bill  of  exceptions. 

The  only  error  assigned  Is  that  the  court 
srred  In  overruling  the  motion  for  a  new  trial. 
Appellant  argues  and  Insists  that  the  judg- 
ment is  not  sustained  by  the  evidence,  and  la 
also  contrary  to  law.  Complaint  Is  made  In 
regard  to  certain  Instructions  given  to  the 
jury,  and  also  in  relation  to  the  court's  ruling 
in  refusing  to  admit  In  evidence  a  copy  of  an 
ordinance  of  the  town  of  Petersburg,  regulat- 
ing therein  the  running  of  railroad  trains. 
These  are  the  only  questions  which  appellant 
seeks  by  this  appeal  to  present  for  our  deci- 
sion. Upon  an  examination,  we  find  that  the 
record  presents  none  of  the  questions  discuss- 
ed by  counsel  for  appellant.  Incorporated  In- 
to the  transcript  are  what  purport  to  be  two 
bills  of  exceptions;  one  embracing  the  evi- 
dence, and  the  other  the  Instructions.  Neither 
of  these  bins  is  properly  before  this  court,  for 
the  reason  that  there  is  no  entry,  Independent 
of  the  bills  themselves,  to  indicate  that  either 
was  filed.  Rev.  St  1881,  g  629  (Rev.  St.  1891, 
I  641),  renders  it  necessary  to  file  the  bill  with 
the  clerk  of  the  trial  court  after  it  has  been 
approved  and  signed  by  the  Judge.  It  is  firm- 
ly settled  by  the  decisions  of  this  court  that 
the  transcript  of  the  proceedings  which  comes 
to  this  court  must  affirmatively  show.  Inde- 
pendent of  the  bill,  that  the  latter  was  filed  In 


the  office  of  the  clerk,  and  also  Um  dote  at  lU- 
Ing  the  same.  Board  v.  Huffman,  184  Ind.  1, 
31  N.  B.  670;  Maaon  ▼.  Brody,  1S5  Ind.  582, 
S6  N.  B.  903;  Prather  v.  Pratbo-.  138  Ind. 
670,  39  N.  B.  810;  Drake  ▼.  State  (at  this 
term)  41  N.  B.  799;  BUlott,  App.  Proe.  f  805. 
An  entry  or  recital  in  the  transcript  at  the 
proper  place,  substantially  as  follows  (to  be 
varied  to  conform  to  the  tects  in  each  particn- 
lar  case),  la  most  generally  and  may  be  prop- 
erly employed  to  show  the  filing  In  vacation  of 
the  bill  of  exceptions,  and  the  date  of  filing 
thereof,  to  wit:  "Be  it  remembered  that  after- 
wards, to  wit,  on  the  30th  day  of  October, 
1895,  the  plaintiff  (or  defendant,  as  the  case 
may  be)  filed  in  the  clerk's  office  the  follow- 
ing bill  of  exceptions,  in  words  and  figures 
as  follows."  The  bill  should  then  follow  or  ap- 
pear as  nearly  as  practicable  immediately  aft- 
er this  recital.  We  merely  suggest  this  In  the 
hope  that  litigants  who  prosecute  appeals  to 
this  court  will  at  least  endeavor  to  see  that 
the  record  Is  so  prepared  as  will  enable  us 
to  consider  and  decide,  upon  their  merits,  the 
questions  Involved.  As  neither  the  evidence 
nor  Instructions  are  in  the  record  In  the  case 
at  bar,  for  the  reason  stated,  we  are  compelled 
to  affirm  the  Judgment  without  consideration 
of  the  merits  of  the  controversy.  Judgment 
affirmed. 


(M  Ind.  im 
STATE  ex  re!.  ROBERTS  v.  BBVER.» 

(Supreme  Court  of  Indiana.    Oct.  SO,  1885.) 
DKAiHAOit— Collection  or  Tax— KUxdamos— It 

BUB  or  CCKTiriCATU. 

L  A  contractor  holding  a  surveyor's  certifi- 
cate for  work  done  nnder  the  drainage  act  of 
1881  (Hev.  SL  1804,  {  6073  et  seq.;  Rev.  St. 
1881,  i  4303  et  seq.)  cannot  loe  tlie  landowner 
for  the  amount  due,  bat  must  file  a  copy  of  liis 
certiticate  with  the  auditor,  who  ia  required  to 
Diace  it  upon  the  tax  duplicate,  to  be  collected 
aa  other  taxes  an  collected.  L«ckwood  v.  Fer- 
guson, 5  N.  E.  3,  105  Ind.  380,  followed. 

2,  Mandamus  lies  against  a  surveyor  ap- 
pointed to  superintend  the  constmction  of  a  ditch 
under  the  drainage  act  of  1881  (Rev.  St.  18M. 
<  6U73  et  seq.;  Uev.  St.  1881.  {  430S  et  seq.)  to 
compel  him  to  issue  certificates  for  work  done  by 
the  contractor  in  accordance  with  the  specifica- 
tions, and  to  file  a  copy  of  such  certificates  with 
the  auditor,  as  provided  l«y  section  6675,  Rev. 
St.  1884  (section  4305,  Rev.  St.  1881). 

3.  A  contractor  employed  nnder  the  drun- 
atte  act  of  1881  (Rev.  St.  1894,  (  6673  et  seq.; 
Rev.  SL  1881.  S  4ii03  et  seq.)  cannot  compel  de 
surveyor  to  issue  certificates  for  work  done,  un- 
less he  has  completed  the  contract,  according  to 
its  soecificationa,  within  the  time  agreed  upon,  or 
within  60  days  thereafter,  if  such  extension  of 
time  has  been  granted  by  the  auditor. 

Appeal  from  circuit  court,  Fountain  coun- 
ty; J.  Bf.  Rabb,  Judge. 

Mandamus,  on  the  relation  of  Jasper  Rob- 
erts, against  Mathias  H.  Bever.  From  a 
judgment  for  defendant,  petitioner  appeals 
Affirmed. 

Llndley  &  Lewis,  for  appellant  Fred  C 
Boord,  for  appellee. 

1  Rehearing  denied. 
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JOBDANi  J.  Tbe  relator,  Jasper  Boberts, 
petltlMied  the  lower  court  for  a  writ  of  rnoni 
dat^  against  the  appellee.  The  petition  al- 
leges that  a  certain  public  ditch,  denominat- 
ed as  the  "Ohianm  Ditch,"  was  laid  out  and 
constructed  In  pursuance  of  an  order  of  the 
board  of  commissioners  of  the  county  of 
I^ountaln;  that  the  appellee  was  appointed 
by  said  commissioners  as  the  surveyor  and 
engineer  to  superintend  the  laying  out  and 
construction  of  the  ditch  In  question;  that 
at  a  public  sale  on  September  24,  1862,  htid 
by  the  auditor  of  said  county,  the  relator 
bid  off,  and  agreed  to  construct,  10  shares 
or  allotments  of  sold  proposed  work  for  the 
sum  of  $3,383.50,  and  entered  into  a  contract 
with  the  auditor  for  the  construction  of  the 
ditch  in  accordance  with  the  terms  given 
and  required,  and  also  executed  a  bond  for 
the  faithful  performance  of  his  contract.  It 
is  further  alleged  that  he  has  completed  the 
work,  in  all  things,  in  accordance  with  the 
spectBcations,  and  that  certificates  are  due 
him  on  his  ctmtract  to  the  amoont  of  $861.70; 
that  he  has  performed,  upon  his  part,  all  the 
conditions  of  the  contract,  and  has  demand- 
ed of  the  defendant  that  he  issue,  and  file 
with  said  auditor,  the  certificates  in  contro- 
versy, which  he  refases  to  do.  Appellee  ap- 
peared in  response  to  the  alternative  writ, 
and  made  a  return  thereto  by  a  denial,  and 
also  set  up,  in  a  second  paragraph  of  his 
answer,  affirmative  facts,  and  thereupon  is- 
saes  were  joined  between  the  partiea  In 
the  second  paragraph  of  bis  answer,  appellee 
alleged  that  the  relator  had  contracted  to 
complete  his  woi'k  within  a  specified  time; 
that  estimates  and  certificates  were  given  to 
him  from  time  to  time,  as  fast  as  the  work, 
done  would  warrant;  that  the  time  for  the 
construction  of  the  work  by  the  relator,  un- 
der his  contract,  expired  before  the  said  work 
was  completed;  that  the  time  for  the  com- 
pletion of  the  same  was  extended  60  days 
by  the  auditor  of  said  connty;  that  relator 
still  failed  to  complete  his  said  work  within 
the  said  extension,  and  said  auditor  notified 
the  relator  that  the  time  for  the  completion 
of  the  ditch  had  expired,  and  that  the  work 
thereon  must  stop,  and  that  he  would  receive 
no  more  estimates  or  certificates  for  work; 
that  estimates  and  certificates  have  been 
made  and  delivered  to  the  relator  to  an 
amount  exceeding  the  work  done  by  him  on 
the  ditch;  and  that  he  had  been  fally  paid 
for  all  of  the  work  done  by  him  on  the 
ditch.  The  matters  in  issue  were  submitted 
to  the  court,  and  upon  hearing  the  evidence 
the  relator's  right  to  a  peremptory  writ  of 
mandamus  was  denied,  and  judgment  ren- 
dered against  him  for  costs.  The  only  ques- 
tions presented  and  argued  by  counsel  for 
appellant  are  those  arising  out  of  the  over- 
ruling at  the  motion  for  a  new  trial  These, 
in  the  main,  are  that  the  judgment  Is  not 
sustained  by  the  evidence;  that  It  Is  con- 
trary to  both  the  evidence  and  the  law. 

The  merits  of  this  appeal  may  be  disposed 


,  of  by  a  consideration  of  the  evidence,  which 
is  in  the  record  by  a  bill  of  exceptions.  In 
the  determination  of  the  case  upon  the  propo- 
sitions raised  by  the  parties,  respectively,  it 
is  necessary  to  refer  to  the  statute  and  the 
rules  9f  law  controlling  in  mandamus  pro- 
ceedings. Section  4303.  Rev.  St  1881  (sec- 
tion 5673,  Rev.  St.  1894),  of  the  law  relative 
to  the  construction  Qf  drains  like  the  one  In 
question  provides  for  the  letting  of  a  contract 
at  a  public  sale  for  the  construction  of  the 
drain,  and  requires  the  auditor  to  contract 
with  the  party  to  whom  the  allotment  la 
sold,  requiring  him  to  construct  such  share 
or  allotment  in  the  manner  set  forth  In  the 
report  of  the  viewers  or  re-viewers,  and 
within  such  time  as  the  auditor  may  fix,  not 
exceeding  00  days  from  the  day  of  sale.  Sec- 
tion 5674,  Rev.  St  18M  (section  4304,  Rev, 
St  1881),  provides  that  the  auditor  may,  for 
good  cause,  grant  further  time  to  a  contractor 
to  complete  his  Job,  not  exceeding  60  days. 
Section  6675,  Rev.  St  1894  (section  4305, 
Rev.  St  1881),  i«ovides  that  It  shaU  be  the 
duty  of  the  surveyor,  on  being  notified  by  a 
contractor  that  his  Job  Is  completed,  to  ln< 
spect  the  same,  and  if  he  finds  that  it  Is 
completed  according  to  the  specifications, 
etc.,  give  to  the  contractor  a  certificate  of 
acceptance,  stating  that  fact,  and,  in  addi- 
tion, stating  the  amount  due  to  him  from  the 
owner  of  the  land,  which  certificate  shall  be 
a  lien  upon  the  land  assessed;  and  such  of- 
ficer Is  further  required  to  file  a  copy  of  this 
certificate  with  the  auditor,  who  shall  charge 
the  amount  against  the  land,  to  be  collected 
as  other  taxes.  Under  the  decisions  of  this 
court,  an  action  will  not  He  in  favor  of  the 
contractor,  against  the  landowner,  for  the 
amount  due  from  the  latter,  as  expressed 
in  the  certificate  executed  to  him  by  the  sur- 
veyor, for  the  reason  that  the  statute  pro- 
vides that  the  auditor  shall  charge  the 
amount  menti(»ied  in  the  copy  of  the  certifi- 
cate filed  in  his  office,  on  the  tax  duplicate, 
against  the  land  assessed,  to  be  collected  as 
other  taxes  are  collected.  St<»m8  v.  Stevens, 
104  Ind.  46,  3  N.  E.  401;  Lockwood  y.  Fergu- 
son, 106  Ind.  380,  5  N.  B.  3.  This  being  tru« 
and  as  the  surveyor  is  charged  to  inspect 
the  work,  and,  if  he  finds  it  proporly  com- 
pleted as  provided,  to  accept  the  same,  and 
execute  to  the  contractor  the  required  cer- 
tificate, and  file  a  copy  thereof  with  the  au- 
ditor, it  becomes  an  official  duty  enjoined  up- 
on him  by  law;  and  It  Is  therefore  evident, 
that  under  a  sufficient  showing,  when  the 
officer  refuses  to  discharge  it,  he  may  be 
coerced  to  perform  it  by  a  writ  of  mandate. 
Otherwise  the  contractor  would  be  virtually 
without  a  remedy  to  obtain  the  money  for 
the  services  rendered.  This  remedy,  al- 
though partaking  of  the  attributes  of  a  civil 
action,  is  nevertheless  regarded  as  one  of 
extraordinary  character;  and  the  rule  is 
therefore  thoroughly  established,  and  recog- 
nized by  the  courts,  that  the  writ  will  only 
be  awarded  where  there  is  a  clear,  specific. 
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legal  right  to  b«  enforced,  which  right,  ho'W- 
erer,  must  be  clearly  established,  as  this 
writ  Is  never  granted  In  doubtful  cases. 
BurnsTiUe  Turnpike  Co.  ▼.  State,  119  Ind. 
382,  20  N.  H.  421,  and  authorlUes  there  cited; 
State  T.  BonneU,  119  Ind.  494,  21  N.  E.  1101. 

The  evidence  In  the  record  tends  to  es- 
tablish that  the  relator  bid  off,  and  entered 
Into  a  contract  with  the  auditor  to  construct, 
10  allotments  of  the  drain  in  controversy, 
for  $3,383.50;  the  work  performed  by  him 
was  upon  seven  of  these  shares,  which,  as  he 
claimed,  had  been  completed,  and  that  the 
amioant  tor  his  work  thereon  was  (2,333.50; 
and  that  there  was  still  due  him,  of  that 
sum,  $861.70.  There  Is  evidence  further  tend- 
ing to  show  that  at  the  time  he  com- 
menced this  action  he  had  received,  in  cee- 
tiflcates  Issued  to  him  by  the  appdlee,  and 
by  money  advanced,  a  sum  in  excess  of  $2,- 
833.50.  It  also  appears  that  he  failed  to 
complete  bis  Job  within  the  time  provided 
in  the  contract,  and  an  extension  of  00  days 
was  given  to  him  by  the  auditor,  at  the  end 
of  which  time,  the  work  being  unfinished,  the 
auditor  notified  him  to  stop  work,  as  no 
more  certificates  would  be  Issued  to  him. 
The  relat<»>,  it  appears,  contracted  to  con- 
struct 10  allotments,  and  the  written  con- 
tract provided,  in  effect,  that,  when  the  en- 
tire work  was  completed  as  prescribed  by 
law  and  the  specifications,  then  be  should 
have  a  full  estimate  on  all  work.  The  evi- 
dence does  not  show  that  the  relator  com- 
pleted the  work  undertakoi  by  him  within 
the  terms  of  the  contract  In  fact,  there  Is 
evidence  of  witnesses  Introduced  upon  the 
part  of  the  appellee  showing  that  the  relator 
had  not  completed,  as  claimed  by  him,  the 
seven  allotments  in  question,  in  this:  that 
he  had  failed  or  neglected  to  throw  back  the 
dirt  from  the  bank  of  the  ditch  to  the  dis- 
tance named  In  the  specifications.  In  any 
view  of  the  case,  under  the  evidence,  the 
Judgment  of  the  trial  court  is  correct 

Other  points  are  raised  and  argued  by  the 
learned  counsel  for  appellant  upon  interven- 
ing rulings  of  the  court,  but,  under  our  view 
of  the  evidence,  they  could  exert  no  effect 
upon  the  ultimate  Judgment  and  must  be 
considered  as  harmless.    Judgment  affirmed. 


at*  Ind.  tl2) 

MILLER  V.  BOTTENBBRO  et  al.* 

(Supreme  Court  of  Indiana.     Oct  20,  1805.) 

Plbadixo  —  Ahswbr  —  Failcrk  to  Set  Out  nr 
Wbitino — Appsal — Harmliiss  Ebsor. 

1.  Under  Rev.  St  1894.  §  365  (Rev.  St  1881, 
I  362),  providing  that,  when  any  pleading  is 
founded  on  a  written  instrument  or  on  account 
the  original  or  a  copy  tha«of  mnst  be  filed  with 
the  pleading,  in  an  action  to  dissolve  a  partner- 
ship and  for  an  accounting  an  answer  alleging 
that  plaintiff  and  defendant  had  agreed  in  writ- 
ing on  terms  of  dissolution  and  settlement  is  de- 
murrable, where  such  contract  or  a  copy  is  not 
filed  with  and  made  a  part  of  the  answer. 

2.  Where  the  evidence  is  not  in  the  record, 
it  cannot  be  said,  as  a  matter  of  law,  that  it 


was  harmless  error  to  overrnle  the  demurrer  to 
an  answer  that  alleged  as  a  defense  a  wtittea 
contract  between  the  parties,  without  setting  cot 
the  same.  ....  ,„ . . 

Appeal  from  superior  court,  Allen  eonnty; 
Charles  M.  Dawson,  Judge. 

Action  by  WUllam  Miller  against  Andrew  J. 
Bottenberg  and  another  to  dissolve  a  partner- 
ship, and  for  an  accounting.  From  a  Judg- 
ment for  defendants,  plaintiff  appeals.  Re- 
versed. 

W.  &  B.  Leonard  and  Robert  Lowry,  toe  up- 
pellant    Colerlck  &  France,  for  appellees. 

McCABB,  J.  The  appellant.  Miller,  sued 
the  appellee  Bottenberg  and  another  to  dis- 
Bcdve  a  partnership  theretofore  existing  be- 
tween said  parties,  and  for  an  accounting. 
Upon  the  issues  Joined,  there  was  a  trial  find- 
ing and  Judgment  for  the  defmdants.  Ihe 
only  error  assigned  and  not  waived  by  the  ap- 
pellant is  upon  the  action  of  the  superior  court 
in  overruling  a  demurrer  to  the  third  para- 
graph of  the  answer  of  the  defendant  Botten- 
berg. The  answer  admitted  that  such  part- 
nership had  existed,  but  alleged  Omt,  prior  to 
the  commencement  of  this  suit  "said  defend- 
ant and  said  Miller  agreed  in  writbig  upon 
terms  of  dissolution  satisfactory  to  both  of 
said  parties,  and  that  In  consideration  of  $450, 
wtilch  the  said  Miller  agreed  to  pay  to  said 
Bottenberg  for  all  his  •  •  •  interest  •  •  • 
In  and  to  all  the  partnership  property,"  wlto 
certain  exceptions,  ailing  that  the  assets 
thus  excepted  were  then  and  there  divided  be- 
tween the  partners,  and  that  on  such  disstdu- 
tlon  there  had  been  a  full  accounting  between 
the  partners,  and  that  all  the  debts  of  the  firm 
had  been  paid.  The  only  objection  urged  to 
this  paragraph  of  answer  is  that  it  alleges 
that  the  agreement  of  dissolution  was  to  writ- 
ing, and  that  the  original  agreement  at  a  copy 
thereof  was  not  filed  with,  and  made  a  part  of 
the  answer  as  an  exhibit  The  statute  pro- 
vides that,  "when  any  pleadtog  is  founded  on 
any  written  Instrument  or  on  account,  the 
original  or  a  copy  thereof,  must  be  filed  with 
the  pleading."  Bums'  Rev.  St  1894,  I  365 
(Rev.  St  1881,  i  362).  This  requirement  has 
been  held  to  be  imperative.  Brown  ▼.  Stote, 
44  Ind.  222;  Prince  v.  Stote,  42  Ind.  315; 
Wolf  V.  Schofield,  38  Ind.  176;  Insurance  Ca 
T.  Walser,  22  Ind.  73;  Montgomery  t.  Oorr^ 
51  Ind.  300;  Township  t.  Thompson,  02  Ind. 
557;  Overly  v.  Tipton,  68  Ind.  414;  Old  v. 
Mohler,  122  Ind.  594,  23  N.  E.  967;  Black- 
weU  V.  Pendergast  132  Ind.  550,  82  N.  E.  319. 
It  has  been  held  by  this  court  that  the  statute 
quoted  applies  with  equal  force  to  an  answer 
founded  on  a  written  instrument  HUlls  v. 
Wilson,  13  Ind.  146;  Sayres  v.  Linkhart  2R 
Ind.  146;  Machine  Co.  v.  GUdd^,  94  Ind.  447; 
Landon  v.  White,  101  Ind.  249;  Ashley  v.  Pore- 
man,  85  Ind.  55.  We  find  no  such  writing  or 
a  copy  thereof  filed  with  toe  answer. 

But  It  Is  earnestly  contended  that  the  error 
was  harmless,  and  therefore  not  sufficient 
ground  to  warrant  a  revenaL    It  is  provided 


1  Rabewlnt  dcnlsd. 
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In  tbe  Code  tbat  "no  objection  taken  by  de- 
murrer, and  overmled,  sball  be  sufficient  to 
reverse  tbe  Judgment,  If  It  appear  from  tbe 
wbole  record  tbat  tbe  merits  of  tbe  cause  bare 
been  fairly  determined."  Bums'  Rev.  St 
1894,  §  348  (ReT.  St  1881,  |  345).  This  stat- 
ute WAS  applied  by  this  court  so  as  to  avoid 
a  reversal  where  a  demurrer  had  been,  as 
here,  overruled  to  a  pleading  founded  on  a 
written  Instrument  the  original  or  a  copy  there- 
of not  being  filed  wltb  tbe  pleading.  Baker  v. 
Pyatt,  108  Ind.  61,  9  N.  B.  112.  The  ground 
on  which  this  court  refused  to  reverse  for  tbe 
error  in  overruling  the  demurrer  in  that  case 
was  tbat  it  appeared  from  the  whole  record 
that  the  merits  of  tbe  cause  had  been  fairly 
tried  and  determined.  See  Railway  Co.  t. 
Kurtz,  10  Ind.  App.  flO,  35  N.  B.  201.  87  N.  B. 
303.  In  Baker  v.  Pyatt,  supra,  there  was  a 
special  finding  of  tbe  facts,  from  which  this 
court  could  see  tbat  no  harm  had  beoi  done 
to  tbe  defendant  by  tbe  plaintiffs  failure  to 
file  the  original  or  a  copy  of  tbe  deed  on 
which  the  second  paragraph  of  the  complaint 
In  that  case  was  based,  it  appearbig  that  such 
Instrument  was  properly  introduced  in  evi- 
dence. The  sx>ecial  finding  In  that  case  shows 
that  the  identical  deed  described  in  the  para- 
graph containing  the  same  mistaken  and  in- 
correct description  of  the  land  intended  to  be 
conveyed  thereby,  had  been  executed,  and 
that  the  wrong  description  was  inserted  by 
mistake,  as  alleged.  It  was  therefore  made  to 
appear  from  the  whole  record  that  the  merits 
of  the  cause  had  been  fblrly  tried,  tbou^  the 
trial  court  bad  erred  In  overruling  tbe  demur- 
rer to  tbe  second  paragraph  of  the  complaint 
for  want  of  sufficient  facts,  the  only  defect 
therein  being  tbe  failure  to  file  the  original  or 
a  copy  of  the  deed  upon  which  the  paragraph 
was  founded. 

If  the  evidence  was  in  the  record,  and  from 
it  we  could  see  that  tbe  written  contract  on 
which  the  third  paragraph  of  the  answer  was 
founded  had  been  properly  read  in  evidence, 
and  tbat  It  was  a  contract  of  the  force  and 
character  ascribed  to  it  In  the  answer,  a  very 
different  question  would  be  presented.  We 
would  then  be  called  on  to  say,  under  the 
statutory  provision  quoted,  whether  It  appear- 
ed from  the  whole  record  that  the  merits  of 
tbe  catise  had  been  fairly  determined,  notwith- 
standing the  error  in  ruling  on  the  demurrer. 
Another  section  provides  that  "the  court  must 
In  every  stage  of  the  action,  disregard  any  er- 
ror or  defect  in  tbe  pleadings  or  proceedings 
which  does  not  affect  the  substantial  rights  of 
tbe  adverse  party;  and  no  Judgment  can  be 
reversed  or  affected  by  such  error  or  defect" 
Bums'  Rev.  St  1894,  §§  401,  670  (Rev.  St  1881, 
H  398,  658),  makes  a  similar  provision.  We 
are  disposed  to  give  full  effect  to  these  salu- 
tary provisions  In  all  cases  to  which  they  ap- 
ply. But  they  do  not  apply  to  this  case,  be- 
cause the  record  shows  that  an  error  has  been 
committed  against  the  appellant;  and  there  Is 
nothing  in  the  record  to  show  tbat  the  merits 
of  tbe  cause  have  been  fairly  determined,  as 


provided  In  the  first  section  quoted,  or  tbat  the 
error  or  defect  did  not  affect  tbe  substantial 
rights  of  tbe  adverse  party,  as  provided  In  tbe 
second  and  third  sections  referred  ta  The 
Judgment  is  reversed,  and  tbe  cause  remanded, 
with  instractions  to  sustain  the  demurrer  to 
tbe  amended  third  paragraph  of  the  answer. 


(142  Ind.  407) 
StJLLIVAN  ELECTRIC  LIGHT  &  POWER 
CO.  et  al.  V.  BLUE. 

(Supreme  Couit  of  Indiana.     Oct  81,  1895.) 
Appeal  —  AssioNUENTS  of  Error— Receivbk  — 

APPOINTMEUT  WITHODT  NOTICR— WHEN  FkOFBR. 

1.  On  appeal  from  an  order  appointing  a  re- 
ceiver at  chambers,  assignments  of  error  on  the 
action  of  the  conn'  in  appointing  a  receiver  with- 
out notice,  and  in  overrnling  defendants'  motion 
to  vacate  the  oirder  appointing  the  receiver  on 
the  ground  that  such  appointment  was  contrary 
to  law  aad  the  evidence,  present  the  question  of 
the  propriotr  of  the  appointment  of  the  receiver, 
without  an  assignment  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of 
action. 

2.  It  is  improper  to  appoint  a  receiver  of  a 
corporation  situated,  and  having  its  offices  and 
business,  in  the  town  where  the  action  is  brought 
without  notice,  on  a  verified  bill  which  states  no 
facts  showing  that  irreparable  or  any  other  dam- 
ages would  result  to  the  corporation  by  giving  no- 
tice of  the  application,  but  merely  shows  that 
plaintiff  apprehends  that  if  notice  be  given,  de- 
fendants, who  control  the  corporation,  will  do 
tlungs  which  plaintiff  wishes  to  prevent  being 
done,  and  which  he  alleges  will  be  to  his  detri- 
ment as  a  stockholder,  and  to  the  detriment  of 
the  corporation. 

Appeal  from  circuit  court  SuUlvan  comity; 
John  C.  Briggs,  Judge. 

Bill  by  Perry  H.  Blue  against  the  Sullivan 
Electric  Light  &  Power  Company  and  others 
for  the  appointment  of  a  receiver  of  such 
company.  From  an  Interlocutory  order  ap- 
pointing a  receiver  In  vacation,  at  chambers, 
without  notice  defendants  appeal.    Reversed. 

John  S.  Bays,  for  appellant  W.  8.  Maple 
and  Jobn  T.  Etays,  for  appellee. 

McCABB,  J.  This  Is  an  appeal  from  an  In- 
terlocutory order  appointing  a  receiver  for  the 
appellant  made  In  vacation,  at  chambers,  by 
tbe  Judge  of  the  circuit  court  Error  Is  as- 
signed upon  tbe  action  of  the  court  (1)  in  ap- 
potating  the  receiver;  (2)  In  appointing  tbe 
receiver  without  notice;  (3)  in  overruling  ap- 
pellant's motion  to  vacate  the  order  appoint- 
ing the  receiver;  that  such  appointment  was 
contrary  to  law  and  the  evidence,  and  is  not 
sustained  by  sufficient  evidence.  It  Is  con- 
tended by  the  appellee  that  these  assignments 
do  not  present  any  question  as  to  tbe  pro- 
priety of  the  appointment  of  tbe  receiver,  be- 
cause there  Is  no  assignment  tbat  "tbe  com- 
plaint does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action."  In  Order  of  Iron 
HaU  V.  Baker,  134  Ind.  304,  305,  38  N.  E. 
1128,  this  court  said:  "We  think  there  can 
be  but  Uttle  doubt  as  to  what  the  trae  rule 
in  this  regard  Is.  If  tbe  appointment  of  a 
receiver  Is  but  an  auxiliary  to  a  pending  ac- 
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ti6n,  to  keep  intact  a  fond  sought  to  be 
reacbed,  and  applied  in  satisfaction  of  a  final 
Judgment  to  be  rendered,  or  to  aid  In  carry- 
ing out  the  final  object  of  the  main  action, 
the  sufficiency  of  tlM  complaint  will  not  be 
tested  on  appeal  from  an  interlocutory  order 
appointing  a  receiver,  In  so  far  as  it  rdates 
to  its  sufficiency  to  entitle  the  party  to  the 
relief  asked  in  the  main  action.  In  that  re- 
spect it  Is  under  the  control  of  the  trial  court, 
and  may  be  amended  at  any  time  befcH'e 
final  judgment.  But  the  court  will  look  to 
the  complaint,  and  test  its  sufficiency,  in  ao 
far  as  it  relates  to  the  appointment  of  a  re- 
ceiver, whether  the  appointment  be  as  an 
auxiliary  to  an  action,  or  whether  the  suit  is 
being  prosecuted  for  the  sole  purpose  of  ap- 
pointing a  receiver.  There  must  be  some  ap- 
plication ffied  on  behalf  of  the  party  seeking 
the  appointment  of  a  receiver,  and  invoking 
the  powers  of  the  court  to  be  exercised  in 
that  behalf.  He  must  map  out  some  form  of 
pleading  stating  a  cause  for  the  appointment 
ot  a  receiver,  that  the  opposite  party  may 
know  on  what  grounds  the  right  to  a  re- 
ceiver is  claimed,  and  that  they  may  know 
what  they  have  to  meet  and  defend  against 
to  prevent  the  appointment,  and  the  plead- 
ings in  this  behalf  will  bound  and  limit  the 
inquiry."  Steele  v.  Aspy,  128  Ind.  367,  27 
N.  E.  738.  It  results  from  the  principles  thus 
announced  that  an  assignment  that  the  com- 
plaint does  state  facts  sufficient  to  constitute 
a  cause  of  action  in  this  sort  of  an  appeal 
would  not  present  any  question  this  court 
could  entertain,  because  the  action  is  still 
pending  in  the  trial  court,  where  the  com- 
plaint may  be  amended.  The  appeal  Is  not 
allowed  in  such  cases  for  the  purpose  of  test- 
ing any  questions  on  the  merits,  and  further 
than  they,  or  some  of  them,  may  become  in- 
cidentally Involved  In  determining  the  cor- 
rectness of  the  court's  action  in  appointing, 
or  refusing  to  appoint,  a  receiver.  Steele  v. 
Aspy,  supra;  Order  of  Iron  Hall  v.  Baker, 
Bupra.  On  appeal  from  an  order  appointing 
a  receiver,  no  questions  are  considered  ex- 
cept those  Involved  in  the  appointment 
Main  V.  Glntbert,  92  Ind.  180.  An  assign- 
ment of  error  upon  the  order  of  the  court  ap- 
|K>iuting  a  receiver  was  held  good  in  Main  v. 
Glntbert,  supra. 

The  appointment  in  this  case  was  made 
without  notice,  upon  the  verified  complaint, 
and  oral  statements  of  the  plaintiff  under 
oath,  as  the  record  recites.  It  is  contended 
by  the  appellants  that  the  facts  stated  in  the 
verified  complaint  as  the  cause  for  the  failure 
to  give  notice  of  the  application  are  not  suffi- 
cient The  statute  provides  that  "receivers 
shall  not  be  appointed,  either  in  term  or  vaca- 
tion, in  any  case  untU  the  adverse  party  shall 
have  appeared,  or  shall  have  liad  reasonable 
notice  of  the  application  for  such  appoint- 
ment except  upon  sufficient  cause  shown  by 
affidavit"  Hev.  St  18»4,  §  1244  (Rev.  St 
1881,  §  1230).  Other  sections  of  the  statute 
specify  the  causes  for  appointment  of  re- 


ceivers. Cause  for  tbe  appointment  Is  one 
thing,  and  cause  for  appointment  without  no- 
tice Is  another  and  different  thing.  It  U 
contended  by  the  api)ellants  that  no  cause  Is 
shown  in  the  cmnplalnt  for  the  appointment, 
independent  of  the  question  of  notice,  and  it 
Is  also  contended  that  no  cause  is  shown  in 
the  verified  complaint  for  the  appointment 
without  notice.  In  view  of  the  fact  that  the 
complaint  may  be  amended  in  any  respect 
within  the  general  scope  and  purpose  of  tbe 
action,  and,  so  far  as  the  appointment  is  con- 
cerned, it  may  be  supplemented  and  enlarged 
by  the  presentation  of  affidavits,  or  the  intro- 
duction of  oral  testimony,  in  support  of  the 
application,  and  all  will  be  taken  into  con- 
sideration in  determining  the  right  to  and 
necessity  for  such  appointment,  It  necessaril; 
results  that  a  very  liberal  construction  must 
be  given  to  the  complaint  It  cannot  be  con- 
strued by  any  harsh  and  technical  rule,  in 
these  respects,  but  it  must  state  at  least  a 
cause  for  the  appointment  of  a  receiver; 
and,  in  case  of  an  apx>oIntment  without  no- 
tice, it  must  appear  either  in  the  verified 
complaint  or  by  affidavit  that  there  was 
cause  tor  such  appointment  without  giving 
notice.  Otherwise  such  an  appointment  la 
expressly  forbiddoi  by  the  statute  quoted. 

The  material  facts  stated  In  the  complaint 
as  to  the  right  to  have  a  receiver  appointed 
without  notice  are:  That  the  Sullivan  Elec- 
tric Light  &  Power  Company  is  a  corporation 
organized  under  the  laws  of  Indiana,  with  its 
principal  office  and  place  of  business  in  the 
town  of  Sulllyan,  in  Sullivan  county,  Ind. 
That  it  was  Incorporated  under  tbe  statutes 
of  this  state  providing  for  the  formation  of 
mining  and  manufacturing  corporations,  and 
Its  articles  of  incorporation  provide  that  its 
business  and  prudential  affairs  shall  be  con- 
ducted by  a  board  ccxislstlng  of  10  directors, 
to  be  selected  by  the  stockholders.  That  the 
capital  stock  of  said  corporation  is  $5,000,  di- 
vided into  600  shares  of  $25  each,  and  over 
300  shares,  and  lees  than  400  shares,  thereof 
have  been  issued.  That  said  company  was  in- 
corporated in  1888.  That  the  plaintiff  Is  and 
has  been  the  owner  of  40  shares  of  said  stock 
ever  since  June  30,  1890.  That  the  defend- 
ants James  T.  Reid,  Robert  H.  Crowder,  and 
Claude  H.  Crowder  are  also  stockholders  ot 
said  corporation,  and  this  suit  is  brought  for 
the  use  and  benefit  of  the  plaintiff,  and  all  the 
stockholders  of  said  corporation  not  parties 
hereto.  That  tbe  by-laws  of  the  corporation 
provide  that  the  directors  shall  elect  one  of 
their  number  president  and  also  elect  a  secre- 
tary and  treasurer,  and  also  provide,  further, 
that  the  dfrectora  shall  select  an  executive 
committee,  consisting  of  three  persons,  and  al- 
so provide  for  quarterly  meetings  of  tbe  di- 
rectors, and  that  the  executive  committee,  in 
the  interim,  shall  have  authority  to  act  in 
cases  of  emergency,  and  that  their  acts  shall 
be  reported  to  the  directors  at  the  next  ensu- 
ing meeting,  and  be  subject  to  the  appro-\-al 
and  confirmation  of  the  board  of  directors. 
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TbAt  saia  b^-Iaws  farther  provide  tbat  the 
executiye  commUtee  aball  Mlect  a  siqwiln- 
tendoit  to  operate,  and  soperlntend  the  usual 
operation  of,  the  affairs  of  said  corporation. 
The  object  expressed  in  the  articles  of  incor- 
poration of  said  company  is  "the  manufacture, 
supply,  and  sale  of  electric  light  and  powef." 
Tbat  about  the  tbne  of  the  incMporation  of 
said  company  a  contract  was  procured  fbr 
lighting  the  streets,  alleys,  and  public  places 
of  the  town  of  Sullivan,  stipulating  that  said 
con^lMny  was  to  furnish  25  arc  lights  to  the 
town  of  Sullivan  at  the  price  of  f  100  a  year, 
aggregating  (2,500.  That  said  contract  ex- 
pired about  the  month  of  October,  1883,  which 
constituted  the  principal  source  of  revenue  for 
said  company.  That  since  the  annual  meet- 
ing of  1890  there  has  been  no  lawful  meeting 
at  the  stockholders  held,  and  no  directors  law- 
fully elected.  That  the  executive  committee 
have  tahen  no  action  since  that  of  the  year 
1890  which  has  been  rei)orted  to  the  directors 
for  confirmation,  or  confirmed  by  them.  That 
the  executive  committee  selected  by  the  direct- 
ors after  the  annual  meeting  in  1890  elected 
defendant  James  T.  Reid  superintendent  for 
tlie  next  ensuing  year.  That,  since  his  Sec- 
tion and  the  eviration  of  his  term  of  ofllce, 
no  superintendent  iias  been  elected,  but  said 
tnQ>erintendent  continued  to  act  without  au- 
thority of  law,  the  sanction  of  the  board  of  di- 
rector*, or  the  executive  committee,  as  provid- 
ed by  the  by-laws,  and  has  greatly  exceeded 
all  authority  that  be  could  have  had  as  such 
snperlntmdait,  had  he  been  properly  elected, 
in  expending  large  sums  of  money  in  no  wise 
connected  with  the  (^>eiati(n  of  said  com- 
pany's business.  Tliat  about  the  time  of  the 
annual  electloB  of  1890,  defendant  James  T. 
Reid  became  the  owner  of  the  majcnity  of  the 
stock  of  said  company,  and  then  formed  a 
fraudulent  design  of  so  managing  the  afCairs 
and  business  of  said  corporation,  as  to  absorb, 
for  his  own  use  and  benefit,  all  the  emolu- 
menta  and  earnings  of  said  company,  and  to 
deprive  the  plaintiff  and  other  stockholders  In 
said  company  of  their  right  to  participate  in 
the  earnings  and  profits  of  said  corporation, 
and  in  pursuance  of  said  fraudulent  purpose 
and  design,  from  thence  until  the  month  of 
December,  1893,  fraudulently  and  wrongfully 
managed  and  conducted  the  affairs  of  said  cor- 
poration in  an  unlawful,  high-handed,  and  au- 
tocratic manner,  solely  for  his  own  use  and 
benefit,  and  in  the  manner  hereinafter  alleged; 
that  is  to  say:  The  said  James  T.  Reid,  as 
such  superintendent.  Issued  large  vouchers 
payable  to  himself,  signed  the  checks  lilm- 
'self  for  the  same,  procured  the  money  there- 
on to  be  paid  to  himself.  That  he  employed 
himself  to  do  various  things  for  the  company, 
and  allowed  himself  exorbitant  pay  therefor; 
hired  and  empli^ed  bis  own  teams  to  work 
for  the  company  at  exorbitant  prices,  approved 
tlie  bills  for  himself,  and  paid  himself  there- 
for; rented  an  office  of  himself,  and  paid  him- 
self ttierefor.  That  prior  to  the  year  1890  said 
company  took  a  lease  of  a  building  and  water 


privilege  from  said  Reid  (or  a,  tenn  of  yean, 
at  $20  a  month;  lie  guarantying  an  ample 
supply  of  water,  stipulating  to  iwy  an  dam- 
ages for  fhilure  thereof.  And  that  said  sup- 
ply of  water  did  fail,  so  tliat  the  company  was 
unable  to  run  its  lights  for  a  considerable 
length  of  time,  to  the  damage  of  the  company 
in  the  sum  of  9500,  which  said  Reid,  as  such 
superintendent,  neglected  and  failed  to  collect 
frtnn  himself.  That  said  lease  has  expired, 
and  said  company  has  no  lease  for  such  build- 
ing and  water  privileges.  That  during  the 
time  defendant  Rdd  has  been  so  managing 
the  affairs  of  said  corporation  said  company 
has  been  since  December,  1893,  earning  a  large 
sum  of  money  over  and  above  its  legitimate 
operating  expenses,  which  plaintiff  charges 
amounts  to  $10,000,  for  which  sum  said  Reid 
has  fUled  to  account.  That  said  mmey  has 
not  been  disbursed  among  the  stDckh(dders  of 
said  company,  nor  any  proper  or  sufficient 
report  of  any  kind  made  to  the  president  or 
treasurer,  secretary,  or  directors,  ax  to  the 
stocklMddeis,  showing  what  diqiositlon  is  made 
of  this  money.  That  said  Held  lias  not  kept 
tlie  president,  stockholders,  or  directors  ia- 
formed  of  the  financial  condition  of  the  com- 
pany. That  he  has  allowed  unnecessary  sal- 
aries to  be  paid  In  excess  of  that  allowed  by 
tlie  board  of  directors,  without  warrant  or  au- 
thority, the  same  having  been  paid,  to  himsdf 
and  his  son  Paul  S.  Reid.  Tbat  since  the 
year  1880  no  ledger  and  Journal  accounts  have 
been  kept  of  the  operations  of  said  company- 
showing  receipts  and  expenditare&  That  In 
the  year  1893,  about  the  time  the  contract  to 
light  tlie  town  of  Sullivan  exphed,  said  town 
advertised  for  bids  to  light  said  town  for  a 
period  of  five  years  more.  That  said  Reid 
failed  and  neglected  to  call  a  meeting  of  the 
directors  or  stockholders,  or  take  any  action 
with  a  view  of  securing  the  new  contract  to 
light  said  town  for  said  company,  but  fraudu- 
lently, and  in  violation  of  the  trust  reposed 
in  him,  put  in  a  bid  for  himself,  and  in  his 
own  individual  name  and  behalf,  to  light  said 
town.  That,  by  reason  of  such  neglect  and 
violation  of  duty  on  part  of  said  Reid,  the  con- 
tract for  lighting  said  town  was  awarded  to 
and  secured  by  one  James  H.  Clugage  for  a 
term  of  five  years.  That  said  Clugage  execut- 
ed a  txmd  with  William  H.  Crowder  (who  is  a 
brother  <tf  defendant  Rob«^  H.  Crowder,  and 
an  uncle  of  Claude  H.  Crowder)  and  Fred  E. 
Basler  as  sureties,  In  the  penal  sum  of  $5,000, 
conditioned  for  the  faithful  performance  ot 
said  contract  to  light  said  town.  That  imme- 
diately thereafter  said  Reid  sold  one-half  of 
bis  stock  to  defendant  Robert  H.  Crowder, 
amounting  to  144  sliarea  That  It  was  then 
and  there)  agreed  between  defendant  Reid  and 
Robert  H.  Crowder  that  they  would  vote  their 
stock  together,  and  cmtinue  to  control  the  af- 
fairs of  said  cmrporatlon  in  the  same  manner 
that  said  Reid  had  previously  been  controlling 
the  same.  That  said  Reid  made  a  pretended 
resignation  as  superintendent,  and  said  de- 
fendant Claude  H.  Crowder,  at  the  instance 
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of  Bobert  H.  Orowder,  was  attempted  to  Iw 
appointed  as  sapalntendent  of  said  ctmipaiiy; 
and  said  defendants  at  the  same  time  attonpt- 
ed  to  have  themselves,  to  wit,  Bobort  H. 
Crowder,  James  T.  Beid,  and  Claude  H.  Crow- 
der,  appointed  as  an  executive  committee,  and 
are  ao  assuming  to  act  at  this  time,  with  said 
Claude  H.  Crowder  asHiimlng  to  act  as  snp^- 
IntendMit  That  after  the  letting  of  the  con- 
tract aforesaid  to  said  Clugage  the  defendants 
Held,  Crowder,  and  Crowder,  conspiring  to  in- 
jure the  other  stockholders,  and  without  au- 
tkority  of  the  stockholders,  or  any  meeting  of 
the  board  of  directors,  reduced  the  price  of 
lights  below  the  cost  of  running  tlie  same,— 
making  a  reduction  of  40  per  cent  below  for* 
mer  prices,— in  order  to  bankrupt  the  compet- 
ing company  represented  by  said  Olugage. 
That  said  Clugage  failed  to  carry  out  his  said 
contract  with  said  town,  by  which  the  suretiea 
on  the  bond  of  said  Clugage  (WlUlam  H. 
Crowder  and  Fred  E.  Basler)  are  liable  to  said 
town  In  damage.  That  said  defendants  James 
T.  Beld  and  Robert  H.  Crowder,  without  au- 
thority from  said  corporation  so  to  do,  pur- 
chased the  poles  erected  by  said  Clugage  under 
bis  contract  to  light  the  town,  paying  or  agree- 
ing to  pay  $1,750,  and  sold  a  number  of  poles, 
the  property  of  the  defendant  oorporatioD. 
And  said  defendants  Crowders  and  Beid 
threatened  to  charge  the  purchase  of  said  pedes 
to  the  defendant  corporation,  the  same  being 
useless  and  unnecessary.  Said  defendants  aft- 
erwards fraudulently  and  corruptly  offered  to 
vote  their  stock  to  carry  out  a  ccmtract  for  the 
sale  of  the  said  poles  so  bought  as  aforesaid, 
and  the  good  will  of  the  defendant  corporation, 
for  $800,  charging  $2,050  for  the  good  wiU  of 
the  defendant,  and  fraudulently  undertook)  and 
agreed  to  vote  their  stock  so  as  that  the  de- 
fendant corporation  should  go  out  of  business, 
and  not  be  a  competitor  to  any  person  who 
would  buy  said  pedes,  and  threatened  to  appro- 
priate said  $2,050  to  themselves  individually. 
That  defendants  Crowder,  Crowder,  and  Beid 
have  agreed  to  Indemnify  the  said  William  H. 
Crowder  because  of  loss  on  the  bond  of  Clu- 
gage. That  said  last-named  defendants  are 
taking  no  steps  to  bid  for  the  contract  to  light 
snld  town,  which  is  advertised  to  be  let  on  the 
12th  day  of  July,  1894,  for  the  unexph-ed  term 
of  the  forfeited  Clugage  contract  And  said 
defendants  have  conspired  together  not  to  bid, 
nor  permit  a  bid  to  be  made,  therefor  on  be- 
half of  said  defendant  corporation.  That  said 
defendants  entered  into  a  fraudulent  agree- 
ment with  each  other,  and  fraudulently  under- 
took to  Induce  the  said  William  H.  Crowder 
not  to  furnish  money  to  assist  said  Clugage  to 
carry  out  his  said  contract  with  the  said  town, 
and  they  promised  said  William  H.  Crowder 
that  they  would'  indemnify  him  from  loss  and 
liability  on  his  bond  aforesaid.  That  by  rea- 
son of  thetar  undertaking  to  Indemnify  the  said 
William  H.  Crowder  on  his  bond  aforesaid, 
and  by  reason  of  their  being  in  control,  and 
fraudulently  and  corruptly  managing  the  af- 
fairs, of  the  defendant  corporation.  It  Is  In 


great  danger  of  beoomlng  taunlvent,  and  is 
prevented  from  beoomlng  a  bidder  to  light  said 
town.  And  their  Interest  in  indemnU^rlng  said 
William  H.  Crowder  on  his  bond  has  wholly 
disqualified  them  from  directing  the  afTalrs  (tf 
said  defendant  corporation  in  its  interest,  and 
to  the  interest  of  Its  stockholders;  refostng, 
as  they  do,  to  take  the'  advice  or  direction  of 
the  board  of  directors,  or  stockholders  not  par- 
ties hereto,  or  of  the  plaintiff,  to  the  damage 
of  said  corporation  in  the  sum  of  $1,000.  That 
on  account  of  the  grievances  aforesaid  an  ac- 
connting  la  dne  from  said  James  T.  Beid  to 
said  OHitoratlon,  and  said  defendants  Beid, 
Ciowdor,  and  Orowder  are  liable  for  damages, 
and  a  receiver  should  be  appointed  to  take 
charge  of  the  affairs  of  the  defendant  corpora- 
tion tmtil  an  accounting  can  be  had,  and  a 
judgment  recovered  against  the  said  James  T. 
Beld,  Bobert  H.  Crowder,  and  Claude  H. 
Orowder  for  the  amount  due  from  James  T. 
Beld,  and  for  the  damages  due  from  them, 
and  each  of  them,  severally,  to  the  said  coipo- 
ratlin.  That  said  Growdeia  and  Beld  are  neg- 
lecting to  keep  the  property  at  said  corpora- 
tion In  repair,  notwithstanding  Its  eamlngB 
were  much  more  than  soffident  so  to  do.  That 
they  are  threatening  and  attempting  to  make 
deals  in  such  a  way  as  to  take  said  corpora- 
tion out  of  business,  to  the  damage  of  the 
plaintiff.  That  an  emergency  exists  for  the 
Immediate  app<dntment  of  a  receiver  without 
notice,  in  this:  that.  If  said  defendants  Beld 
and  Crovrdera  are  notified  of  this  application 
before  the  same  can  be  granted,  they  will  jeop- 
ardize the  interests  of  said  corporation,  by 
seeking  to  ccmsummate  said  Indemnity  to  said 
William  H.  Crowder  on  his  bond  afenresaid, 
and  will  afterwards,  by  their  majority  of 
stock,  attempt  to  vote  the  same  as  an  obliga- 
tion upcxi  the  defendant  corporation;  and  they 
will  so  conceal  their  actions  as  to  Jeopardize 
the  rights  of  said  corporation  as  to  cause  ir- 
reparable damage  to  said  corporation,  and  to 
I>roduce  utter  insolvency  of  the  same. 

Where  there  Is  an  appearance  by  the  ad- 
verse party  to  an  triplication  for  the  appoint- 
ment of  a  receiver,  or  where  there  has  been 
notice  of  such  application  to  such  party,  the 
complaint  and  affidavits  may  not  contain  or 
state  C&cts  enough  to  warrant  oc  justify  the 
appointment  of  a  receiver,  and  yet  the  oral 
evidence  adduced  may  have  been  snfBcient  to 
enlarge  the  cause  stated  on  paper  so  as  to  en- 
title the  applicant  to  the  appointment  applied 
for.  Not  so  in  case  of  an  appointment  with- 
out notice.  There  the  statute  quoted  has 
wholesomely  provided  that  cause  for  an  ap- 
pointment of  a  receiver  without  notice  to  tbe 
adverse  party  must  be  shown  by  affidavit 
That  implies  that  it  must  be  in  writing,  and 
filed  as  the  cause  (tf  such  an  appointment 
Thus,  the  adverse  party  may  know  the  exact 
facts  npon  which  the  judge  acted  in  appoint- 
ing a  receiver  in  his  absence,  and  wresting 
from  him  the  control  of  his  property  without 
a  hearing,  or  an  opportunity  for  such  hearing. 
Wltboot  snch  facts  being  spread  upon  the 


Digitized  by 


Ljoogle 


Ind.) 


KIBBT  9.  KIRBT. 


809 


record,  an  appe&I  to  a  higher  court  from  snch 
an  tnterlocatoiy  order  allowed  by  another  sec- 
tion of  the  same  atatute  mii^t  prove  to  be 
fruitless  and  unavailing.  Bo  that  we  must 
look  to  the  facts  stated  on  paper  at  the  time 
the  application  In  this  case  was  made,  excln- 
bIt^,  to  find  the  cause,  if  any  there  was,  to 
Justify  the  appointment  without  notice.  It 
was  said  by  this  court  in  Pressley  v.  Harrison, 
102  Ind.  19,  1  N.  B.  188,  speaking  about  the 
appointment  of  a  receiver  without  notice,  that 
"unless  It  is  shown,  on  account  of  absence,  or 
for  some  other  cause,  process  cannot  be  served 
on  the  defendant,  the  application  should  not 
be  entertained  until  after  service  and  notice." 
To  the  same  effect  is  Railroad  Co.  v.  Dyke- 
man,  183  Ind.  C6,  32  N.  B.  828.  Here  It  Is 
shown  that  the  defoidant  corporation  was  lo- 
cated with  Its  office  and  place  of  business  in 
the  town  of  BalUvan,  where  the  action  was 
begun.  It  therefore  appears  affirmatively  that 
giving  the  defendant  notice  was  but  the  work 
of  a  few  momraits.  No  facts  are  stated  in  the 
verified  complaint,  even  if  we  treat  it  as  an 
affidavit  requh-ed  by  the  statute,  that  irrepara- 
ble or  any  other  kind  of  damages  would  have 
resulted  to  the  corporation  by  the  giving  of  no- 
tice of  the  application.  We  need  not  and  do 
not  decide  whether  the  complaint  stated  facta 
sufficient  to  constitute  cause  for  the  appoint- 
ment of  a  receiver,"  had  there  been  notice  of 
the  application  to  or  an  appearance  by  the  ad- 
verse party.  Ballroad  Oo.  r.  Dykeman,  su- 
pra. But  we  do  hold  that  no  sufficient  cause 
is  shown  for  an  appointment  without  notice, 
and  that  the  court  erred  in  mnking  such  ap- 
pointment without  notice.  The  interlocutory 
order  appointing  a  receiver  is  reversed,  with 
directions  to  set  aside  said  appohitment. 


04t  Ind.  ii8) 

KIRBY  et  al.  v.  KIRBT. 
(SoDreme  Ooort  of  Indiana.     Oct  81,  1805.) 
Judgment— CoLLATBB*!-  Attack. 
Where,  by  fraud  between  the  contestant 
of  a,  will  and  the  next  friend  appointed  for  infant 
devisees  to  defend  the  suit  to  set  aside  the  will, 
the  court  is  imposed  on,  and  the  will  set  aside, 
the  devisees,  in  a  subsequent  suit  by  the  con- 
testant, as  heir  at  law,  to  clear  his  title  to  the 
land,  may,  by  cross  complaint  seek  to  iuve  set 
aside  the  decree  setting  aside  the  will,  as  such  at- 
tack is  direct 

Appeal  from  circuit  court,  Decatur  county; 
X  K.  Ewing,  Judge. 

Suit  by  Robert  G.  Kirby  against  Frank  B. 
Kirby  and  others,  by  John  B.  Miller,  guard- 
ian. There  was  a  Judgment  for  plaintiff,  and 
defendants  appeal.    Reversed 

John  D.  Miller  and  John  H.  Parker,  for  ap- 
pellants. Wm.  A.  Moore  and  Oscar  G.  Miller, 
for  appellee. 

HOWARD,  C.  J.  An  abstract  of  the  plead- 
ings as  set  out  in  appellants'  brief,  and  as  ad- 
mitted to  be  correct  by  appellee,  shows  sub- 
stantially ttiat  the  acti<m  was  by  appellee 


against  appellants,  hla  minor  children,  to  quiet 
title  to  real  esthte.  A  guardian  ad  litem  was 
appointed  for  app^lants,  and  filed  an  answer, 
and  also  a  cioss  complaint,  to  each  of  which 
a  demurrer  was  sustained.  This  ruling  is  as- 
signed as  error.  The  facts  stated  in  the  an- 
swer and  in  the-  cross  complaint  are  the  same, 
and  are  briefly  as  foQovre:  That  Clay  M.  Kir- 
by, who  was  the  father  of  appellee  and  the 
grandfather  of  appeUants,  was  during  his  life- 
time the  owner  of  the  land  in  controversy,  and 
by  his  last  will  devised  the  same  to  appellants; 
that  after  the  death  of  said  testator  and  the 
probate  of  his  vriU  the  appellee  and  the  otho: 
children  of  the  decedent  vnrongfully  conspired 
and  confederated  together  to  deprive  the  ap- 
peUants of  said  land,  and  to  distribute  the 
same  among  themselves;  that  in  pursuance 
of  such  conspiracy  they  caused  to  be  filed  in 
the  court  below,  against  the  appellee  and  the 
appellants,  and  also  the  executor  of  the  will, 
a  complaint  by  the  remaining  children  of  the 
said  Clay  M.  Kirby,  to  contest  and  set  aside 
his  said  will,  alleging  that  the  same  was  un- 
duly executed,  and  that  It  was  procured  by 
the  undue  influence  of  the  appellee  over  the 
said  testatw;  that  on  the  call  of  said  cause 
the  executor  of  said  will  and  the  guardian  ad 
litem  for  appellants  each  filed  an  answer  in 
general  denial,  while  the  appellee  suffered  de- 
fault, whereupon  the  cause  was  submitted  to 
the  court  for  trial,  and  Judgm^it  was  entered 
setting  aside  the  will;  that  said  Judgment 
and  decree  were  wrongful,  and  were  procured 
by  fraudulent  devices  and  artifices,  whereby 
the  court  was  imposed  upon  and  deceived,  and 
the  meritorious  defense  which  appellants  hod, 
but  which,  because  of  theh:  extreme  youth, 
they  were  prevented  from  presenting  to  the 
court,  was  concealed  and  hidden;  that  neither 
the  executor  nor  the  guardian  ad  litem  made 
any  preiaratlon  for  an  actual  defease  to  said 
action;  that  no  witnesses  were  snbpcenaed 
for  appellants;  that,  although  the  attorney 
who  drew  the  will,  and  also  one  of  the  attest- 
ing witnesses,  were  in  court  at  the  time  of 
the  trial,  and  the  other  attesting  witness  was 
near  at  hand,  all  of  whom,  if  called,  would 
have  given  evidence  to  the  due  execution  of 
the  will,  and  that  the  same  was  not  procured 
by  undue  Influence,  yet  none  of  said  witnesses 
were  called  to  give  any  evidence;  that  the 
only  witness  examined  was  one  of  the  plain- 
tiffs, whose  competency  was  doubtful,  and 
who  had  not  been  present  at  the  writing  w 
execution  of  the  will,  and  did  not  testify  to 
any  fact  or  circumstance  occtirring  at  the  time 
of  such  execution,  and  was  not  cross-examin- 
ed; that  no  evidence  of  any  kind  was  intro- 
duced for  the  appellants,  nor  was  any  argu- 
ment made  to  the  court  in  their  behalf;  that 
no  excepticm  was  taken  to  the  finding  or  judg- 
ment, nor  any  motion  made  for  a  new  trial; 
that  soon  after  the  rendition  of  the  decree  ail 
said  land,  by  deeds  from  the  children  and 
heirs  of  said  testator,  was  conveyed  to  appel- 
lee, and  the  suit  to  quiet  title  was  brought,  to 
enable  him  to  sell  the  same;  that  all  Indebted- 
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iieBB  of  said  testatwhai' been  paid,  add  Mid 
executor  dlacharged.  Appellafata  are  of  the 
ages  of  four  and  six  years,  peepeetlviely.  We 
are  of  oplnicm  that  the  allegatioSS  thns  made 
of  frand  upon  the  minors  In  the  procurement 
of  the  decree  setting  aside  their  grandfather's 
win  in  their  favor  should  have  been  snbmitted 
to  the  court  for  trial  upon  the  evidence.  It 
seems  clear,  either  that  a  fraud  was  practiced 
upon  the  court,  or  that  the  court  was  itself 
derelict  In  its  duty.  The  rights  of  infants  are 
peculiarly  within  the  custody  of  courts,  and 
the  responsibility  so  placed  by  the  law  should 
not  be  lightly  regarded.  Too  often,  also, 
guai-dlans  ad  litem  look  upon  their  duties  to 
the  minors  for  whom  they  answer  as  a  mere 
formality.  If  the  decree  complained  of  was 
wrongful,  as  alleged,  and  this  wrong  was  dne 
to  the  fault  of  the  court  or  its  (^Bcers,  It  may 
be  that  the  wrong  Is  irreparable,  being  secure 
by  the  Judgment  from  collateral  attack.  If, 
however,  as  alleged  In  the  cross  complaint,  and 
as  admitted  by  the  demuner,  the  court  was 
Imposed  upon  by  appellee  and  the  other  chil- 
dren of  Clay  M.  Klrby,  and  Its  decree  thns 
procured  by  fraud  upon  the  minor  defendants, 
the  attack  here  made  would  be  direct,  and  not 
collateral,  and  should  prevail.  Nealis  v.  Dicks, 
72  Ind.  374;  Earle  v;  Barle,  91  Ind.  27; 
Brown  T.  Grove,  116  Ind.  84,  18  N.  B.  387; 
Brake  v.  Payne,  137  Ind.  479,  37  N.  E.  140; 
2  Pom.  Eq.  Jur.  §  919;  Blgelow,  Fraud,  172. 
Bee,  also,  Grimes  v.  Grimes  (111.  Sup.)  32  N. 
E.  847;  Kelsall  v.  Kelsall,  2  Mylne  &  K.  409; 
Richmond  v.  Tayleur,  1  P.  Wms.  737;  Grain 
T.  Parker,  1  Ind.  374;  Richards  v.  Richards, 
17  Ind.  686.  The  Judgment  Is  reversed,  with 
Instructions  to  overrule  the  demurrer  to  the 
answer  and  to  the  cross  complaint,  and  for 
further  proceedings. 


(142  lad.  490) 

STOTSENBURG  v.  PORDICB  et  al. 
(Saoreme  Court  of  Indiana.     Not.  6,  1895.) 
Rehbarino. 
Where,  on  the  original  hearing,  it  was 
urced  that,  on  tiie  entire   evidence,   credits  for 
excessive  payments  of  interest  should  not  be  al- 
lowed, a  motion  for  rehearing  on  the  ground  that 
the  evidence  did  not  support  an  allowance  of  cer- 
tain of  the  credits  will  be  denied. 

On  motion  for  rdieariug.    Denied. 
For  former  opinion,  see  41  N.  E.  313. 

HACKNEY,  J.  On  the  original  hearing. 
It  was  expressly  conceded  by  appellant's 
learned  counsel  that  Interest  had  been  paid 
upon  the  note  sued  on  In  excess  of  the  cm- 
tract  rate  for  the  period  of  21  years.  In  the 
Judgment  of  the  clrcnlt  court  there  were  al- 
lowed credits  for  such  excessive  payments 
for  13  years.  Upon  the  propositions  stated 
In  the  original  opinion,  the  appellant  insist- 
ed that  all  credits  so  allowed  were  erroneous. 
There  was  no  effort  to  discriminate  between 
credits,  but  all  were  treated  as  occupying  the 
same  statns,  and  required  to  stand  or  fall 


by  Uxe  Btrengtb  of  ffaeprorpoAItioDB  bo  stated. 
Now  appellant  seeks  a  rehearing,  Innl8tlng 
that  we  take  up  two  or  three  of  tlie  many 
credits,  and  consider  the  evidence  with  ref- 
erence to  them  separately,  and  bold  that 
they  were  not  supported.  In  other  words,  the 
OLlstence  of  evidence  admitting  credits  gener- 
ally was  denied  upon  the  theories  stated  la 
the  original  opinion,  and  now  It  is  Insisted 
that  particular  credits  were  not  authorized  by 
the  evidence,  upon  the  same  theories.  We 
held  against  the  abstract  theories  of  the  ap- 
pellant, and  found  evidence  supporting— not 
merely  tending  to  support— credits  generally, 
upon  the  question  of  a  mistake  In  the  mak- 
ing of  excessive  payments. 

Upon  the  question  now  presented,  the  rule 
of  practice  is  well  established  by  this  court 
that  poiais  not  specifically  made  In  the  orig- 
inal briefs  cannot  be  made  on  petition  for 
a  rehearing.  See  Elliott,  App.  Proc.  |  557, 
and  authorities  cited.  We  decline,  therefore, 
to  again  look  into  the  evidence,  and  uptm 
this  question  hold  that  appellant  has  waived 
the  inquiry.  Other  questions  are  suggested 
by  counsel,  but  as  they  were  fuUy  considered 
and  decided  on  the  original  hearing,  and  ad- 
hering to  the  conclnslcos  then  reached,  the 
petition  la  overruled. 


(itt  Ind.  440) 
WEAVER  et  al.  v.  KENNEDY. 

(Supreme  Court  of  Indiana.  Nov.  1,  1895.) 
Appeal— Rbcobd— Bill  of  Exceftions. 
In  a  proceeding  under  Rev.  St.  lS9i,  | 
399  (Rev.  St  1881,  §  396),  to  set  aside  a  default 
and  decree,  where  it  appears  on  appeal  from  an 
order  denying  the  application  that  on  the  bearing 
a  certain  affidavit  was  read  in  evidence,  which  is 
not  copied  into  the  bill  of  exceptions,  and  in  the 
place  where  it  should  be  copied  are  the  words 
"Here  insert"  the  supreme  court  cannot  consid- 
er errors  assigned  which  require  a  review  of  the 
evidence. 

Appeal  from  circuit  court,  Clay  county:  & 
M.  McGregor,  Judge. 

'  Proceeding  by  Henry  E.  Weaver  and  others 
against  Martin  H.  Kennedy  to  set  aalde  a  de- 
fault and  decree.  From  a  Judgment  for  de- 
fendant, plaintiffs  appeal.    Affirmed. 

Jas.  A.  McNutt,  for  appdlants.  Geo.  A 
Knight,  for  ai^ellee. 

MONKS,  J.  This  proceeding  was  brought 
by  appellants  under  section  396,  Rev.  St  1881 
(section  399,  Rev.  St.  1894),  to  set  aside  a 
default  and  decree  taken  by  appellee  against 
appellants.  The  court  below,  after  hearing 
the  evidence,  denied  the  application,  and, 
over  a  moticm  for  a  new  trial,  rendered  a 
Judgment  tor  costs  against  appellants.  The 
only  error  assigned  is  the  overruling  of  ap- 
pellants' motion  for  a  new  triaL  The  mo- 
tion for  a  new  trial  assigned  two  reasons: 
(1)  That  the  decision  of  the  court  is  not 
sustained  by  sufficient  evidence;  and  (2)  that 
the  decision  Is  contrary  to  law. 

The  error  assigned  requires  a  consideration 
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of  the  •Yldencc.  App^ce  Inslste  that  this 
conrt  cannot  consider  the  evidence,  for  tbe 
reason  that  It  afflnhatlTely  appears  from  the 
bUl  of  ezceptlona  that  it  does  not  contain 
all  the  evidence;  dtlng  Ward  v.  Bateman, 
84  Ind.  110;  Miles  ▼.  Buchanan,  36  Ind.  490; 
Morrow  t.  State,  48  Ind.  432;  Powers  v. 
Bvana,  72  Ind.  23;  Johnson  v.  Wlle^,  74  Ind. 
233;  Shimer  y.  University,  87  Ind.  218;  Clay 
T.  Clark,  76  Ind.  161;  Collins  v.  Collins,  100 
Ind.  266;  Tmat  Ca  t.  Bevllle,  Id.  300;  Jen- 
nings T.  Durham,  Id.  891;  French  v.  State, 
81  Ind.  151;  Fellenzer  v.  Van  Valzah.  05 
Ind.  128;  Seymour,  etc.,  Oa  v.  Brodheckei-, 
130  Ind..  at  page  391,  28  N.  B.  185,  and  80 
N.  B.  628.  It  Is  settled  by  the  authorities 
cited  by  appellee  that,  if  a  bill  of  exceptions 
purports  to  contain  all  the  evidence,  yet,  If 
It  shows  upon  Its  face  that  It  does  not,  this 
conrt  will  not  consider  the  sufDciency  of  the 
evidence  to  sustain  the  verdict  of  tbe  jury 
or  finding  of  the  court  Tbe  affidavit  of  ap- 
pellee was  read  in  evidence,  but  was  not 
copied  Into  the  bUl  of  exceptions,  and  In  the 
place  where  It  should  have  been  copied  are 
the  words  "Here  Insert"  It  follows,  there- 
fore, that  tblB  court  cannot  consider  the  error 
assigned,  as  tbe  same  depends  for  It*  proper 
determination  upon  the  evldenoa.  Judgment 
affirmed. 


OM  Ind.  m 

ALBXANDBR  et  al  v.  JOHNSON.* 

(Supreme  Court  of  Indiana.     Nov.  1,  1805.) 

TAXPATail— COKTBAOT  WITH  PVBUO  OFFICSS— 

Injditotion — Bbst  Bvidkhoc. 

1.  One  who  owns  property  which  has  been 
entered  for  taxation,  and  on  which  he  is  liable 
to  pay  taxes  as  soon  as  they  are  collectible,  is  a 
taxpayer,  so  as  to  l>e  entitled  to  bring  a  suit  for 
injunction  against  the  nusappropriation  of  pub- 
lic moneys. 

2.  Injanctlon  will  lie  to  restrain  a  school 
board  from  execntinK  a  contract  with  one  of  its 
own  member*  to  furnish  supplies  after  the  board 
has  passed  a  resolution  to  purchase  from  said 
member:  and  it  Is  not  necessary  to  wait  until 
the  contract  is  executed. 

3.  Injunction  will  lie  to  restrain  a  pnbllc  of- 
ficer from  entering  into  a  contract  with  himself 
individually  to  furnish  supplies  to  a  public  in- 
stitution, as  a  suit  on  his  bond  would  not  be  an 
adequate  remedy. 

4.  The  record  of  tbe  proceedings  of  a  school 
board,  signed  by  the  secretary  thereof,  reciting 
a  resolution  to  accept  the  bid  of  one  of  its  own 
members  to  furnish  supplies,  ii  sufficient  evi- 
dence of  the  contract 

Appeal  from  circuit  court,  Washington 
county;  Samuel  B.  Toyles,  Judge. 

Salt  by  Nathanld  T.  Johnson  against  Wil- 
liam B.  Alexander  and  others  to  enjoin  de- 
fmdants,  as  school  trustees,  from  executing 
a  certain  contract  From  a  judgment  grant- 
ing the  relief  prayed  for,  defendants  appeal. 
Affirmed. 

Alspaugb  &  Lawler  and  Zaring  &  Hottel, 
for  appeUanta.     Elliott  &  Hostetter,  for  ap- 


HOWARD,  a  J.  From  t&e  special  flndlnga 
of  facts  by  tbe  court,  it  appears  that,  at  tba 
institution  of  this  suit  by  appellee  for  an  la> 
junction  against  appellants,  the  appellee  vnm 
a  resident  taxpayer  of  the  town  of  Salem,  in 
Washington  county;  and  that  the  appellants 
were  the  school  trustees  of  said  town.  It 
further  appears  that  at  a  meeting  of  said 
school  trustees  held  November  8,  1891,  tbe 
board,  after  the  transaction  of  its  business^ 
"adjourned  until  November  12,  1894,  for  tbe 
purpose  of  considering  bids  for  furnishing 
coal  for  use  in  the  schools  of  said  town"; 
that  tbe  board  met  pursuant  to  adjournment, 
and  received  the  bids  for  coal;  that  one  bid 
was  that  of  Johnson  Bros.,  of  which  firm  ap- 
pellee was  a  member,  in  which  bid  said  firm 
offered  to  famish  coal  for  $3.65  pa  ton;  an- 
other bid  was  by  one  L.  W.  Slndair,  for  $4 
per  ton;  and  a  third  -was  by  William  R. 
Alexander,  one  of  tbe  appellants,  also  for  $4 
per  ton;  that  two  of  the  trustees,  being  a 
majority  of  tbe  board,  and  one  of  them  be- 
ing Alexander  himself,  voted  to  accept  Alex- 
ander's bid,  and  the  contract  was  awarded  to 
him;  that  said  acts  and  facts  were  duly  en- 
tered of  record  upon  the  minute  book  of  said 
school  board,  and  not  rescinded.  From  tbe 
facta  found,  tbe  court  concluded  that  an  in- 
junction should  Isstie,  as  prayed  for,  forbid- 
ding the  school  board  from  purchasing  or 
paying  for  coal  from  Alexander  while  he  is  a 
member  of  tbe  board.  Judgment  was  en- 
tered accordingly. 

Many  reasons  are  urged  agtdnst  tbe  mllnga 
of  the  court,  but  they  are  purely  technical, 
and  we  can  find  no  merit  whatever  In  tbe  ap- 
peal. The  contract.  If  entered  Into,  would 
be  void,  as  counsel  admit,  both  as  against 
public  policy,  and  also  as  against  the  letter  of 
the  statute,  which  makes  such  a  contract  be- 
tween an  official  and  himself  as  an  individ- 
ual a  felony.  Rev.  St  1891,  {  2136  (Rev.  St 
1881,  I  2049);  Wlngate  v.  School  Tp.,  59  Ind. 
520;  Case  v.  Johnson,  91  Ind.  477;  Benton 
V.  Hamilton,  110  Ind.  294,  11  N.  B.  23&  But 
say  counsel,  the  contract  was  not  consum- 
mated; the  findings  do  not  show  that  the 
board  was  threatening  to  consummate  it,  or 
to  pay  any  money  on  it  to  Alexander;  the 
finding  that  appellee  was  a  taxpayer  is  not 
supported  by  the  evidence;  and,  even  If  the 
contract  should  be  carried  out,  tbe  taxpayers 
had  a  remedy  at  law  by  suing  Alexander  on 
his  official  bond.  Appellee  was  the  owner  of 
property  which  had  been  entered  for  taxa- 
tion, and  he  was  liable  to  pay  the  taxes  there- 
on as  soon  as  taxes  were  collectible  by  law. 
He  was  a  "taxpayer"  In  the  sense  in  which 
the  word  is  used  In  tbe  statutea  That  be 
bad  not  yet  resided  long  enough  in  the  town 
to  have  actually  paid  taxes  can  make  no  dif- 
ference. He  was  liable  for  taxes,  and  had  a 
right  to  bring  the  suit  for  injunction  against 
a  misappropriation  of  the  public  moneya 
That  the  board  was  threatening  to  pay  out 
the  public  funds  contrary  to  law,  and  that  it 
was  about  to  do  so,  sufficiently  appear  froa 
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the  facta  found.  All  the  steps  had  been 
taken  for  that  pnrpose.  It  was  not  neces- 
sary to  wait  ontU  the  moment  when  the  txwrd 
should  be  in  the  act  of  h«™ni^  oat  the 
money. 

We  do  not  think  that  a  suit  on  the  trustee's 
bond  would  have  been  an  adequate  remedy 
In  this  case.  The  law  for  the  protection  of 
the  public  funds  would  have  been  violated, 
and  the  funds  themselves  iUegally  diminish- 
ed. There  mljrht'be  no  recovery  on  the  bond, 
even  if  Judgment  should  be  obtained.  It  is 
true,  as  said  in  Watson  v.  Sutherland,  6  WalL 
74,  cited  in  Thatcher  t.  Humble,  67  Ind.  441, 
that,  "if  the  remedy  at  law  is  sufficient,  eq- 
uity cannot  give  relief.  But  it  is  not  enough 
that  there  is  a  remedy  at  law;  It  must  be 
plain  and  adequate,  or,  In  other  words,  as 
practical  and  efficient  to  the  ends  of  justice, 
and  Its  prompt  adminiatration,  as  the  remedy 
in  equity."  See,  also;  Mlddleton  v.  Oreeson, 
106  Ind.  18,  S  N.  E.  755;  Bishop  v.  Moorman, 
OS  Ind.  4;  Harney  y.  Railroad  Co.,  32  Ind. 
247;  Board  v.  Markle,  46  bid.  103. 
,  It  is  urged  that  the  record  of  the  transac- 
tlons  of  the  board  of  school  trustees  In  re- 
lation to  the  contract  for  coal  was  inauffi- 
clent,  Inasmuch  as  it  was  merely  signed  by 
the  secretary;  and  that  it  should  not,  there- 
fore, have  been  admitted  in  evidence.  That 
It  was  a  record  of  the  proceedings  of  the 
board  is  not  denied.  Whether  it  was  suffi- 
cient for  the  purposes  for  which  It  was  intro- 
duced in  evidence  was  for  the  trial  court  to 
determine.  In  any  event,  appellants  are  In 
no  position  to  deny  its  sufficiency.  Appellee 
offered  to  prove  the  facts  as  to  the  proceed- 
ings of  the  board  by  the  testimony  of  the 
secretary;  but  counsel  for  appellants  objects 
ed,  for  the  reason  that  the  record  was  the 
best  evidence.  We  think  counsel  were  right 
In  this,  and  that  the  record  as  Introduced  was 
sufficient 

Other  alleged  orors  we  do  not  think  need 
be  considered.  The  complaint  was  good,  and 
the  findings  were  sufficient,  and  were  sup- 
ported by  the  evidence.  The  Judgment  Is  af- 
firmed. 

(US  Ind.  442) 

STUMPH  et  aL  v.  MILLER. 

(Supreme  Court  of  Indiana.     Nov.  5,  1895.) 

Cakoiil,latioi7  of  Dibd  —  MsNTAi,  Capaoict  o* 

GRANTOB^-PbeSUMITIONS— BVIDSMOB— 
iNSTKUCTIOirS. 

1.  Where,  in  an  action  for  cancellation  of  a 
deed  procured  from  plaintiff  when  feeble  in  mind 
and  body  through  old  age,  the  complaint  alleges 
that  for  three  years  prior  to  the  execution  of 
the  deed,  piaintiCC  was  mentally  and  physically 
weak,  evidence  of  his  mental  condition  six  montha 
Drier  to  the  date  }f  the  deed  is  admiasible. 

2.  The  improper  admission  of  evidence  Is 
harmleag  where  the  fact  sought  to  be  shown 
thereby  ia  clearly  established  by  other  competent 
•vidence. 

8.  A  grantor  shown  to  be  mentally  weak 
prior  to  the  date  of  a  deed  is  presumed  to  be  in 
the  same  condition  at  its  date. 

4.  On  an  issue  of  the  mental  condition  of  a 
MTSon,  opinion  evidence  ia  admisaible  whan  the 


facts  on  which  the  opinion  Is  based  axe  given, 
and  inch  facts  show  that  witness  Is  aequafaitBd 
with,  has  had  opportunity  to  observe^  and  has 
observed,  such  person. 

5.  If  a  request  for  a  special  finding  is  not 
made  before  tnal,  the  right  thereto  ia  waived. 

6.  Whether  a  special  finding  requested  after 
the  Introduction  of  evidence  shall  lie  granted  is 
a  question  within  the  discretion  of  the  court 

7.  A  reqoest  for  a  special  finding  made  11 
days  after  tne  trial  has  commenced,  and  when 
nearly  all  the  evidence  is  in,  comes  too  lata. 

Appeal  from  superior  court,  Marlon  coun- 
ty; P.  W.  Bartholomew,  Judge. 

Action  by  Elizabeth  Miller  against  Carrie 
T.  Stumpb  and  husband  for  cancellation  at  a 
deed  which  defendants  procured  piaintitf,  by 
undue  Influence  and  threats,  to  execute  when 
In  a  feeble  state  of  mind  and  body.  Fr(Hn  a 
Judgment  for  plaintifl,  defendants  appeal 
Affirmed. 

James  B.  Franklin  and  Geo.  W.  Woods, 
for  appellants.  John  M.  Bailey,  for  appel- 
lee. 

HOWARD,  O.  X  The  appellee  alleges  In  her 
complaint  that  the  appellant  Carrie  V. 
Stnmph  Is  her  daughter,  and  the  appellant 
Henry  Stumpb  her  son-in-law;  that  at  the 
times  of  the  transactionB  herein  complained 
of,  the  appeDee  was  extremely  aged,  being 
nearly  80  years  old;  that  she  Is  very  Illiter- 
ate, and  for  the  three  years  previous  to  the 
filing  of  her  complaint,  covering  also  the 
time  of  the  acts  herein  alleged,  she  was  sick 
and  afflicted,  caiuing  mental  and  physical 
weakness,  which  greatly  enfeebled  her  will 
power  and  weakened  her  Judgment  and  ren- 
dered her  Incapable  of  transacting  business: 
that,  by  reason  of  her  enfeebled  mind  and  of 
her  age  and  sickness,  she  was  Incaitable  of 
exercising  her  own  Judgment,  and  could  easi- 
ly be  persuaded  by  the  use  of  improper  influ- 
ences and  promises  and  threats  to  do  things 
greatly  to  her  disadvantage;  that  the  appel- 
lants, well  knowing  the  said  condition  of  ap- 
pellee, and  knowing  the  Influence  which  they 
had  over  her  by  reason  of  th^r  said  relaticHi- 
shlp  to  her,  did,  for  the  purpose  of  cheating 
and  defrauding  her  out  of  the  real  estate  here 
In  controversy,  unduly  Influence,  Intimidate, 
threaten,  coerce,  and  make  false  promises  to 
her,  by  all  of  which  they  procured  her  to  make 
a  deed  for  said  real  estate  to  the  appellant  Car- 
rie V.  Stumph;  that  no  consideration  whatever 
was  given  for  said  deed,  but  a  consideration 
of  91,000  was  inserted  in  the  deed,  whereas 
the  real  estate  Is  of  the  value  of  |2,000.  In  a 
second  paragraph  of  complaint  appellee  sets 
out  the  same  facts  as  In  the  first  paragraph, 
and  states  in  addition  that  up  to  June,  1892, 
she  was  living  on  her  said  lot  In  the  city  of 
Indianapolis  with  another  daughter  and  her 
husband,  Charles  Rose,  under  a  contract 
with  said  Rose,  when,  by  the  persuasion  of 
the  appellants,  she  was  Induced  to  leave  her 
place,  and  go  to  live  with  appellants;  that 
a  short  time  after  she  went  to  live  with 
them,  appellants  began  their  importunities, 
threats,  and  solicitations  to  Induce  her  to 
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deed  to  them  ber  property,  tbreatenlng  to 
drive  ber  from  their  b(«ne  if  she  did  not  do 
so;  tliat  the  appelant  Carrie  T.  Stnmph  at 
times  would  cone  to  appellee  In  tears,  and 
seemingly  in  great  anguish,  and  plead  and 
beg  and  ijersuade  her  to  deed  the  property; 
that,  so  persuaded,  threatened,  and  coerced, 
she  did,  in  August,  1892,  make  the  deed  with- 
out consideration;  that,  after  the  deed  was  so 
made,  the  appellants  treated  appellee  In  a 
cruel  and  Inhuman  manner,  confined  ber  In  a, 
room,  refused  her  sufSdent  food  and  water 
when  she  pleaded  in  tears  for  the  same, 
compelled  her  to  remain  undressed  day  and 
night,  and  took  ber  dress  out  of  her  room,  so 
that  she  could  not  leave  the  bouse;  that, 
after  bearing  this  treatment  as  long  as  she 
could,  she  stole  out  of  the  bouse  in  her  night 
clothes  at  11  o'clock  at  night,  and  walked 
for  hours  upon  the  streets,  until  some  person 
unknown  to  ber  returned  her  to  the  home  of 
ber  other  son-in-law,  Charles  Rose.  Other 
acts  of  cruelty,  fraud,  and  deception  in  the 
procurement  of  the  deed  are  alleged,  and  the 
court  Is  asked  to  set  aside  the  deed,  and  ap- 
point a  commissioner  to  reconvey  the  proper- 
ty to  appellee.  There  was  an  answer  In  gen- 
eral denlai,  and  the  cause  was  submitted  to 
the  court  On  hearing  the  evidence,  there 
was  a  finding  for  the  appellee.  The  only  as- 
signment of  error  discussed  by  counsd  is 
the  overruling  of  the  motion  for  a  new  trial. 
The  complaint  alleged  that  appellee's  men- 
tal and  physical  health  was  greatly  impaired 
for  three  years  before  the  bringing  of  the 
suit,  which  was  for  over  two  years  previous 
to  the  date  of  making  the  deed.  As  bearing 
on  the  question  of  her  health.  Dr.  W.  H. 
Haines,  a  witness  for  the  appellee,  was  asked 
whether  be  saw  her  In  the  whiter  or  spring 
of  1892.  This  was  objected  to,  for  the  reason 
that  inquiry  as  to  appellee's  mental  condi- 
tion should  be  confined  to  about  the  date  of 
the  deed,  August,  1,  1892.  We  can  see  no 
Impropriety  In  the  question  as  put.  It  was 
alleged  that  ber  mental  and  physical  condi- 
tion when  the  deed  was  made  was  due  to  ex- 
treme age  and  to  sickness.  The  sickness,  as 
alleged,  extended  far  back  of  the  winter  and 
spring  of  1802,  and  it  was  pertinent  to  in- 
quire into  her  condition  throughout  the  pe- 
riod during  which  ber  alleged  debilitated 
condition  wus  coming  on,  so  that  the  court 
might  better  understand  ber  condition  at  the 
time  of  the  transaction  complained  of.  Im- 
becility due  to  age  and  ill  health  is  brought 
on  by  causes  and  conditions  which  may  ex- 
tend back  for  some  time  previous  to  the  ac- 
tual weakness  of  mind  resulting  from  such 
causes.  In  any  event,  the  admission  of  the 
evidence  was  harmless,  inasmuch  as  the  evi- 
dence so  admitted  but  tended  to  show  the  en- 
feebled condition  of  appellee  In  body  and 
mind,  which  condition  was  abundantly  prov- 
ed by  other  evidence  given  without  objection 
by  the  same  witness,  and  also  by  evidence 
Klven  by  Dr.  Butterfleld,  a  witness  intro- 
duced by  appellants  themselves.    The  admis- 


sion of  improper  evidence  which  only  tends 
to  prove  a  fact  otherwise  clearly  shown  by 
competent  evidence  Is  harmless  error.  Board 
T.  Hammond,  83  Ind.  453;  Holllday  v.  Thom- 
as, 90  Ind.  898;  Bank  v.  Adams,  91  Ind.  280. 
Moreover,  If  appellee  was  feeble-minded  In 
the  spring  of  1892,  it  would  be  presumed.  In 
the  absence  o  evidence  to  the  contrary,  that 
this  condition  continued  until  the  Ist  of  Au- 
gust thereafter,  when  the  deed  was  made. 
In  matters  of  evidence,  as  said  In  Adams  y. 
Slate,  87  Ind.  67a  "It  Is  a  fundamental  doc- 
trine that,  when  a  fact  Is  once  shown  to  ex- 
ist, the  presumption  Is  that  It  ccmtinues  to 
exist,  and  this  presumption  stands  good  till 
the  contrary  is  shown  or  a  countervailing 
presumption  Is  raised.  Tayl.  Ev.  |  165;  1 
Greenl.  Ev.  g  41;  Wbart  Bv.  {  1284;  Burrlll, 
arc.  By.  628." 

It  Is  objected  that  two  of  the  witnesses, 
John  Furnas  and  Samuel  Frlesner,  were  per- 
mitted to  give  to  the  court  their  opinions  as 
to  the  mental  condition  of  the  appellee.  The 
facts  upon  which  the  opinions  of  the  wit- 
nesses were  based  were  also  given.  .It  has 
frequently  been  held  that,  when  a  witness 
gives  the  facts  upon  which  he  bases  bis  opin- 
ion as  to  the  conditlcsi  of  the  mind  or  body 
of  a  person,  the  opinion  Itself  may  also  be 
given,  provided  the  facts  show  that  he  is 
acquainted  with  the  person,  has  had  oppot- 
tnnlty  to  observe  and  has  observed  him.  It 
may  be  that  the  witness  Is  unable  to  place 
before  the  court  all  the  facts  upon  which  he 
bases  his  opbilon;  but  if  be  shows  acquaint- 
ance with  the  person  and  opportunity  for  ob- 
servation, and  that  he  has  observed,  that  will 
be  sufilclent  upon  which  to  base  an  opinion. 
Colee  V.  State,  75  Ind.  fill;  Johnson  v.  Cul- 
ver, 116  Ind.  278, 19  N.  B.  129;  Turnpike  Co. 
V.  Andrews,  102  Ind.  138,  1  N.  E.  384. 

Counsel  next  complain  of  the  refusal  of  the 
court  to  make  a  special  finding  of  the  facts 
when  requested  by  appellants.  This  request 
was  made  11  days  after  the  trial  began,  after 
the  evidence  had  been  substantially  all  heard, 
and  Just  before  the  argument  We  think  the 
request  came  too  lata  The  court  should 
have  bad  an  opportunity  to  take  notes  of  the 
evidence,  so  as  to  make  an  Impartial  and  ac- 
curate finding.  By  listening  attentively  to 
all  the  evidence  the  court  may  be  enabled  to 
make  a  correct  general  finding;  but,  to  make 
a  special  finding  of  the  facts,  it  is  necessary 
to  note  carefully  the  evidence  as  It  is  given. 
This  the  statute  provides  for.  Rev.  St  1S»4, 
§g  648,  660  (Rev.  St  1881,  gg  637,  651).  In 
HarUep  v.  Cole,  120  Ind.  247,  22  N.  B.  130, 
it  was  said:  "We  are  of  opinion  that,  If  the 
request  for  a  special  finding  Is  not  made  at 
the  commencement  of  the  trial,  the  right 
thereto  Is  waived,  and  thereafter  It  becomes 
a  question  within  the  sound  discretion  of  the 
court  whether  it  will  make  a  special  finding 
or  not"  See,  also.  Miller  v.  Lively,  1  Ind. 
App.  6,  27  N.  B.  437.  While,  therefore,  by 
the  aid  of  the  stenographer's  notes  or  other- 
wise, the  court  may  make  a  special  finding  of 
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the  facts,  when  requested  at  anr  time  before 
the  entry  of  Judgment  (Thompson  v.  Insur- 
ance Co.,  139  Ind.  825,  38  N.  E.  796),  yet  the 
reasoning  in  the  case  of  Hartlep  v.  Cole,  su- 
pra, makes  it  clear  that  it  must  remain  dis- 
cretionary with  the  court  whether  such  find- 
ing shall  be  made  in  case  the  request  does 
not  come  before  the  Introduction  of  the  evi- 
dence. 

It  Is  finally  argued  that  the  judgment  is 
not  supported  by  the  evidence.  Not  only 
do  we  think  there  is  sufficient  evidence  to 
sustabi  the  judgment,  but  we  think  the  evi- 
dence abundantly  shows  a  case  of  unusual 
wrongdoing  and  oppression  against  this  help- 
less and  partially  demented  woman,  on  the 
part  of  her  daughter  and  the  daughter's  hus- 
band. The  case  is  in  many  respects  like  that 
of  Ashmead  v.  Reynolds,  134  Ind.  130,  33  N. 
E.  763,  and  is,  yre  think,  ruled  by  that  case 
and  the  authorities  there  cited.  The  judg- 
ment is  affirmed. 


(142  Ind.  «0 
WINDFALL  MANTJP'G  CO.  v.  EMERY 

et  al. 
(Supreme  Court  of  Indiana.     Nov.  5,  1895.) 

Anhbzation  o»  Tbrkitort  to  Town— Rbvikw— 
dlsorbtiom — bvidbncb. 

1.  The  snffidency  of  the  reasons  for  the  an- 
nexation of  territory  to  a  town,  as  set  forth  in 
the  petition,  la  within  the  discretion  of  the  au- 
thority passing  on  the  petition;  and  the  exercise 
of  snch  discretion  will  not  be  controlled  by  the 
supreme  court 

2.  In  proceedings  to  annex  teiritory  to  • 
town,  where  a  remonstrance  is  filed  by  a  resi- 
dent, any  evidence  is  proper  which  tends  to  show 
the  location  of  the  town,  its  improvements  and 
surroundings,  its  institutions  and  advantage  as  a 
trading  point,  the  various  kinds  of  industries  car- 
ried on  in  the  town  and  territory  to  be  annexed, 
the  business  relations  between  the  owners  of  tile 
land  in  the  territory  to  tie  annexed,  and  the  mu- 
tual benefits  between  the  remonstrant  and  the 
town. 

Appeal  from  circuit  court,  Hamilton  coun- 
ty; R.  R.  StepheoBon,  Judge. 

Appeal  by  the.  Windfall  Manufacturing 
Company  from  a  judgment  annexing  certain 
territory  to  the  town  of  Windfall.    Affirmed. 

Blacklldge,  Shirley  &  Moon,  for  appellant 
W.  O.  Dean  and  W.  H.  Dean,  for  appellees. 

MONKS,  J.  This  was  a  proceeding  for 
the  annexation  of  certain  territory  to  the 
town  of  Windfall,  brought  before  the  board 
of  commissioners  of  Tipton  county.  Appel- 
lant appeared  before  the  board,  and  filed  a 
remonstrance.  A  trial  was  had,  which  re- 
sulted in  a  finding  and  judgment  that  said 
territory  be  annexed.  Appellant  appealed  to 
the  circuit  court.  The  venue  was  changed 
to  the  Hamilton  circuit  court,  where  the 
cause  was  tried  by  a  jury,  a  verdict  re- 
turned against  appellant,  and,  over  a  mo- 
tion for  a  new  trial,  judgment  was  again  ren- 
dered that  said  territory  be  annexed.  The 
only  error  assigned  is  the  overruling  of  ap- 
^llant's  motion  for  a  new  trial. 


One  of  the  causes  assigned  for  a  new  trial 
questions  the  sufficiency  of  the  evidence  to 
sustain  the  verdict.  It  has  been  held  by  this 
court  that,  as  the  statute  does  not  prescribe 
what  reasons  for  annexation  shall  be  set 
forth  in  the  petition,  that  question  is  neces- 
sarily left  to  the  sound  discretion  of  the  au- 
thority passing  on  the  same.  Catterlin  v. 
City  of  Frankfort,  87  Ind.  46;  Elston  v. 
Board,  20  Ind.  272;  Chandler  v.  City  of  Ko- 
komo,  137  Ind.  295,  36  N.  E.  847.  The  suffi- 
ciency of  such  reasons  being  within  the 
sound  discretion  of  the  authority  to  which 
they  are  addressed,  this  court  cannot  review 
tliat  discretion  unless,  possibly.  It  has  been 
plainly  abused.  Chandler  y.  City  of  KiAomo, 
supra.  The  reasons  set  forth  In  the  petition 
for  annexation  in  this  case  have  not  been 
questioned  in  this  court  by  an  assi^iment 
of  error.  It  is  urged,  however,  by  appellant, 
that  in  considering  the  evidence  we  should 
disregard  certain  of  the  reasons  for  annexa- 
tion stated  in  the  petition,  because  they  are 
insufficient.  If  we  could  review  the  exer- 
cise of  discretion  as  to  the  sufficiency  of  the 
reasons  stated  for  annexation  when  It  had 
been  palpably  abused,— a  question  we  do  not 
determine,— we  would  be  compelled  to  ad- 
judge that  there  was  no  such  abuse  in  this 
case.  On  the  contrary,  the  sufficiency  of  the 
reasons  stated  Is  sustained  by  this  court 
Catterlin  v.  City  of  Frankfort,  supra;  StUs 
T.  City  of  Indianapolis,  55  Ind.  615.  The 
objections  urged  by  appellant  to  the  reasons 
stated  for  annexation  could  only  be  reached 
by  a  motion  to  make  more  specific.  This 
being  true,  there  is  evidence  which  supports 
the  verdict,  and  under  the  well-settled  rule 
we  cannot  weigh  the  evidence. 

The  court  below  permitted  a  witness  on 
behalf  of  appellees  to  testify  over  the  objec- 
tion of  appellant  that  "he  was  aiH>ellant'8 
bookkeeper  from  March,  1S91,  until  the  1st 
of  June,  1892,  and  that  during  that  time  he 
kept  its  books  at  a  store  in  the  town  of  Wind- 
fall; that  the  books  of  appellant  were  at  the 
tile  factory  on  the  1st  of  April,  1893;  that 
appellant  used  the  streets  of  the  town  for 
hauling  and  getting  a  large  portion  of  their 
brick;  that  Gifford,  a  member  of  appel- 
lant company,  was  engaged  In  the  agricul- 
tural Implement  business  In  the  corporate 
limits  of  the  town;  that  the  town  jf  Wind- 
fall bought  and  used  over  $760  worth  ot 
brick  and  tile  made  by  appellant;  that  there 
was  a  company  organized  for  the  purpose 
of  building  a  canning  factory  on  the  ter- 
ritory to  be  annexed;  a  part  of  the  material 
is  bought,  and  on  the  ground,  and  they  are 
at  work  at  It  now."  J.  H.  Zaner,  a  witness 
for  appellees,  was  allowed,  over  appellant's 
objection,  to  testify  as  to  the  number  of  chil- 
dren who  attended  the  schools  In  the  town 
where  they  resided,  and  the  number  residing 
in  the  town,  the  number  residing  in  the  te^ 
ritory  sought  to  be  annexed  and  elsewhere. 
It  is  assigned  as  a  cause  for  a  new  trial 
that  the  court  erred  In  admitting  this  evi- 
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deuce.  It  Tras  prop«,  under  the  iasiiea  lH' 
this  case,  to  'giye  evidence  concerning  the 
location  of  appellant's  faetgty  with  reference 
to  the  COTporate  limits  of  tbe  town;  Its  size 
and  capacity;  where  its  office  was  kept,— 
whether  in  town  or  at  the  factoiT;  whether 
the  town  was  a  market  for  any  part  of  its 
product;  and  to  what  extent,  if  any,  tbe  ap- 
pellant and  its  customers  used  the  streets  of 
the  town  in  the  delivery  of  its  products  and 
tbe  transaction  of  its  business;  the  number 
of  hotels,  banks,  elevators,  mills;  the  difteiv 
ent  kinds  and  amount  of  business  carried 
on  in  the  town  or  in  the  territory  sought  to 
be  annexed;  the  number  and  kind,  capacity 
and  location,  of  manufacturing  establish- 
ments, whether  in  operation  or  in  process  of 
construction;  the  number  of  children  who  at- 
tend the  schools,  the  number  who  reside  in 
town,  and  the  number  who  reside  In  the  ter- 
ritory to  be  annexed  or  elsewhere.  Any  evi- 
dence was  proper  which  tended  to  show  the 
location  of  tbe  town,  its  Improvements,  ad- 
vantages, and  surroundings,  Its  institutions, 
its  advantage  as  a  trading  point,  its  railroad 
and  gravel-road  facilities,  the  various  Idnds  of 
industries  and  business  carried  on  in  the 
town  and  territory  to  be  annexed,  the  busi- 
ness relations  between  the  owners  of  the 
land  in  the  territory  to  be  aanexed,  and  the 
mutual  benefits  between  the  appellant  and 
the  town,  and  many  other  matters  not  neces- 
sary to  mention.  The  testimony  to  which 
objection  Is  made  was  given  wtille  the  wit- 
nesses were  testifying  in  r^ard  to  matters 
which  the  Jury  had  the  right  to  consider. 
The  extent  to  which  parties  in  the  examina- 
tion of  witnesses  may  go  into  the  details  of 
each  subject  under  investigation  is  largely 
In  the  discretion  of  the  trial  court,  and  we  do 
not  think  such  discretion  was  abused  in  this 
case.  It  follows  that  there  was  no  error  in 
admitting  the  evidence  to  which  objection 
was  made.    Judgment  affirmed. 


(142  Ind.  3S7) 

RAYMOND  et  al.  v.  WATHEN  et  al. 

(Supreme  Court  of  Indiana.    Oct  2d,  1885.) 

Plsasing— Dehorrkr — Amendhbnts  —  E(}niTT— 
Rescissiox — Mental  Incapacitt. 

1.  Where  the  complaint  in  a  suit  to  «et  aside 
a  deiMl  alleges  in  one  paragraph,  as  ground  there- 
for, both  mental  incapacity  and  undue  influence, 
in  tbe  absence  of  a  motion  to  require  defendant  to 
paragraph  his  complaint  there  is  no  available  er- 
ror in  overruling  a  general  demnrrer  if  either 
one  of  the  grounds  is  sufficiently  set  forth. 

2.  Where  the  complaint  in  an  action  to  set 
aside  a  deed  on  the  ground  of  the  mental  incapac- 
ity of  the  grantor  alleges  that  the  grantor  at  the 
time  of  the  execution  of  the  deed  was  an  en- 
feebled man,  82  yean;  of  age,  and  died  within  a 
month  afterwards,  and  shows  that  tbe  alleged 
mental  incapacity  was  due  to  his  old  age,  it  is 
not  demurrable  for  failure  to  allege  that  he  con- 
tinned  to  be  of  unsound  mind  until  bis  death,  or 
that  he  disaffirmed  the  deed  after  he  became  of 
Hoond  mind,  1.8  there  is  no  presumption  that  time 
gives  relief  from  unsoundness  of  mind  caused  Uf 
old  age. 

3.  Rev.  St  1884,  }  399  (Rev.  St  1881,  S 
39C),  giving  tbe  trial  court  discretion  to  allow  an 


amendment  "at  any  time,"  anthoriaes  tbe  court- 
to  allow  an  amendment  after  verdict     Heddens 
V.  Younglove,  46  Ind.  212,  overruled. 

4.  In  a  suit  to  set  aside  a  deed  on  the  ground 
of  mental  incapacity,  an  instniction  that  if  tlie 
grantor,  at  the  tmie  of  the  execution  of  the  deed, 
did  not  possess  that  degree  of  mental  capacity 
which  would  enable  him  to  understand  and  act 
with  discretion  ic  the  ordinary  aSaira  of  Ute, 
the  deed  should  be  set  aside,  is  not  erroneous. 

Appeal  from  circuit  court,  Daviess  county; 
D.  J.  Hefron,  Judge. 

Action  by  Sarah  B.  Raymond  and  others 
against  Mary  J.  Wathen  and  others.  There 
was  a  Judgment  for  idainttfTs,  and  defendants 
appeal.    Affirmed. 

H.  Bums  and  J.  S.  Pritchett,  for  appellants. 
Gardiner  &  Gardiner,  for  appellees. 

JORDAN,  J.  Appellees,  as  the  children  and 
heirs  of  Eberbart  H.  Raymond,  commenced 
this  action  to  avoid  and  set  aside  a  certain 
deed  executed  by  said  Eberbart  H.  to  appel- 
lant Sarah  B.  Raymond,  by  which  he  conveyed 
to  her  real  estate  and  personal  property  of 
the  alleged  value  of  $5,000  in  consideration  of 
$1  and  love  and  affection.  The  validity  of  tbe 
deed  In  question  is  assailed  by  the  complaint 
upon  two  grounds,  to  wit:  (1)  M^ital  Inca- 
pacity of  the  grantor;  (2)  undue  Influence  in 
procuring  its  execution. 

The  complaint,  among  other  things,  alleges 
that  tbe  deed  was  executed  by  the  said  Bber- 
liart  H.  Raymond  on  the  23d  day  of  April, 
1884,  and  that  be  died  on  May  28,  1894,  and 
at  the  date  of  its  executiou  he  was  of  unsound 
mind;  that  at  said  date  he  was  82  years  of 
age,  and  at  and  prior  thereto  he  was  enfeebled 
by  age  and  physical  and  mental  decrepitude. 
Further  facts  are  alleged,  exposhig  the  invalid- 
ity of  the  deed  upon  the  ground  of  undue  in- 
fluence exercised  over  the  grantor  at  the  time 
of  the  conveyance.  Appellants  each  separate- 
ly, but  imsuccessfuUy,  demurred  to  the  com- 
plaint as  an  entirety  ui)on  the  groimd  of  In- 
sufficiency of  facts.  Upon  tbe  Issues  Joined 
between  tbe  parties  by  an  answer  in  denial, 
a  trial  resulted  in  a  Jury  returning  a  general 
verdict  for  tbe  appellees,  and  also  special  find- 
ings upon  three  interrogatories  submitted  to 
them,  to  tbe  effect  tliat  the  deed  In  contro- 
versy was  procured  to  be  executed  by  the  un- 
due influence  exercised  over  the  grantor  by 
all  of  the  appellants,  and  at  the  time  he  exe- 
cuted the  same  he  did  not  have  sufficient  mind 
and  memory  to  understand  tbe  ordinary  affairs 
of  life,  and  have  a  general  knowledge  of  his 
property.  Over  the  separate  motions  of  appel- 
lants for  a  new  trial  and  in.  arrest  of  Judg- 
ment, the  court  rendered  its  Judgment  setting 
aside  the  deed. 

The  first  error  urged  upon  us  for  considera- 
tion by  appellants'  learned  counsel  is  that  the 
complaint  was  not  sufficient  In  facts  to  with- 
stand a  demurrer,  and  that,  therefore,  the 
court  erred  in  overruling  the  same.  As  we 
have  seen,  the  invalidity  of  the  deed  was  based 
upon  two  grounds,  set  fortli  In  a  single  para- 
graph, and  treated  as  such  by  the  parties,  as 
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tbere  was  no  motion  to  require  plalnttffs  to 
further  paragraph  their  complaint  Therefore 
It  Is  evident,  we  think,  that  each  ground  or 
apecificatlon  must  be  viewed  or  treated  In  the 
character  of  a  separate  paragraph;  and  where 
the  demurrer  does  not  challenge  each  ground 
specifically,  but  all  as  an  entirety,  in  the 
words,  "that  the  complaint  does  not  state  facts 
sufficient,"  etc.,  then,  and  in  that  event,  If 
any  one  of  the  grounds  set  forth  Is  suffi- 
ciently stated  to  constitute  a  cause  of  action, 
tbere  will  be  no  available  error  in  overruling 
the  demurrer,  upon  the  same  principle  that  a 
joint  demurrer  to  a  pleading  of  several  i>ara- 
graphs  of  which  one,  at  least,  is  good,  must 
be  overruled.  Mustard  v.  Hoppess,  69  Ind. 
324;  Hilton  v.  Mason,  92  Ind.  157;  HIU  T. 
Probst,  120  Ind.  628,  22  N.  E.  664;  Jones  v. 
Cullen  (at  last  term)  40  N.  B.  124;  RaUway 
Oo.  v.  McCartney,  121  Ind.  385,  23  N.  E.  25& 
We  think  that  the  complaint  as  formulated 
and  treated  by  the  parties  herein  comes  within 
the  rule  laid  down  and  approved  by  the  above 
decisions. 

It  is  insisted  that  the  pleading  does  not  state 
ft  cause  of  action  upon  the  ground  of  insanity, 
for  two  reasons:  (1)  That  there  is  an  ab^ 
eence  of  fleets  showing  that  the  grantor  "con- 
tinued to  be  of  unsound  mind  until  his  death, 
or  that  he  disaffirmed  the  deed  utter  he  be- 
came of  sound  mind";  (2)  that  It  does  not  al- 
lege that  the  grantor,  or  the  appellees,  as  his 
hebB,  had  disaffirmed  the  deed  prior  to  the 
commencement  of  this  action. 

In  support  of  their  first  objection  the  appel- 
lants cite  Btardenbrook  v.  Sherwood,  72  Ind. 
403,  and  RaUway  Co.  v.  Herr,  135  Ind.  591,  35 
N.  B.  556.  Neither  of  these  cases,  we  think, 
is  applicable  to  the  case  at  bar  upon  the  first 
proposition,  in  view  of  the  facts  as  they  appear 
upon  the  face  of  the  complaint  In  the  case 
first  cited  more  than  18  months  had  elapsed 
after  the  insane  ward  had  executed  the  re- 
plevin bond  (he  not  being  under  guardian- 
ship at  the  time  of  its  execution)  before  the  fil- 
ing of  the  complaint  by  his  guardian,  and  as 
it  did  not  directly  or  inferentially  appear  that 
the  mental  disability  therein  alleged  continued, 
etc.,  this  court  held  it  insufficient  By  the 
pleading  now  under  consideration  It  is  shown 
that  the  grantor  was  82  years  of  age,  enfeebled 
by  age  and  physical  and  mental  decrepitude, 
and  that  his  death  occurred  in  about  one 
month  after  the  execution  of  the  deed.  The 
mental  condition  of  the  grantor,  as  it  la  ap- 
parent from  the  facts  in  the  complaint  was 
accompanied  with,  and  probably  due  to,  the  in- 
firmities and  decrepitude  of  old  age;  and  the 
Inference  or  presumption  under  these  facts 
must  follow  that  his  mental  condition  would 
not  Improve  in  the  short  limit  of  his  life  subse- 
quent to  the  execution  of  the  conveyance  in 
controversy.  The  presumption  as  to  the  con- 
tinuance of  insanity,  when  once  shown,  is  one 
of  fact  varying  with  the  particular  case.  2 
Whart.  Ev.  i  1253.  The  rule,  however,  does 
not  apply  to  occasional  or  Intermittent  insan- 
ity, but  It  does   In  all  cases,  of  whatever 


nature,  wherever  the  Insanity  to  apparenQy 
onflnned.  Medical  College  t.  WUkinaon,  106 
Ind.  314,  9  N.  B.  167.  In  passing  upoo  a 
question  similar  to  the  <Mie  here  involved,  in 
the  case  last  cited,  this  court,  on  page  319  of 
the  opinion,  said:  "The  complaint  before  ns 
presents  a  case  of  mental  imsoundness,  ac- 
companied with,  and  probably  resulting  from, 
the  Infirmities  and  decrepitude  of  old  age. 
There  Is  no  presumption,  either  of  law  or  fart, 
that  passing  years  give  release  from  such  im- 
pairment of  reason."  We  think  the  complaint 
not  subject  to  appdiants'  first  objection. 

As  the  complaint  was  originally  drafted, 
there  was  an  omission  of  the  technical  aver- 
ment that  the  grants,  or  the  appellees^  as 
his  heirs,  prior  to  the  commencement  of  the 
action,  had  disaffirmed  the  deed.  After  the 
motion  for  a  new  trial  was  overruled,  and 
pending  the  motion  In  arrest  of  Judgment  ap- 
pellees obtained  leave  of  court  over  ai^- 
lants'  objections,  and  amended  the  pleading 
in  this  re^)ect  by  inserting  the  necessary 
averment  in  m'der,  as  appellees  contend,  to 
conform  it  to  the  proof.  With  the  fact  of 
disaffirmance  appearing  In  the  complaint  by 
virtue  of  the  amendment  it  was  cured  c^  the 
Infirmity  urged  against  It,  and  no  longer  open 
to  appellants'  objection,  and  consequently 
no  available  error  resulted  from  overruling 
the  demurrer  to  the  alleged  cause  of  actloB 
based  upon  the  ground  of  the  grantor's  In- 
sanity. The  C(»nplatnt  being  sufficient  upon 
this  basis,  and  the  demurrer  having  assailed 
it  as  an  entirety,  the  action  of  the  court  in 
overruling  It  was  proper;  and  tberefwe.  In 
order  to  uphold  the  pleading,  we  are  not  re- 
quired to  consider  Its  sufficiency  In  regard 
to  the  charge  of  undue  infiuence. 

Appellants  have  assigned  and  urge  as  oror 
the  action  of  the  court  in  permitting  the 
amendment  of  the  complaint  after  the  verdlrt 
by  inserting  therein  the  omitted  averment 
relative  to  the  disaffirmance  of  the  deed. 
The  ruling  of  the  court  in  allowing  this 
amendment  and  the  matter  Inserted  into  the 
complaint  thereby,  are  in  the  record  by  a  bill 
of  exceptions.  Appellants'  contention  is  that 
by  this  amendment  an  Important  and  m- 
tlrely  new  Issue  was  presented,  and  that  they 
were  entitled  to  notice  thereof  before  trial. 
In  order  that  they  might  be  prepared  to  meet 
it  with  proof.  By  section  399,  Rev.  St  1894 
(section  396,  Rev.  St  1881),  dlscretlMiary 
power  Is  lodged  in  the  trial  court  to  allow  a 
party  "at  any  time"  to  amend  his  pleading 
by  inserting  any  material  allegation,  etc.,  to 
conform  the  same  to  flie  facts  proved,  when 
the  amendment  does  not  subatantially  change 
the  dalm  or  defense.  These  words,  "at  any 
time,"  as  embraced  In  this  section,  have  a 
broad  meaning;  and  this  clause  has  been, 
and  may  in  reason  be,  construed  to  permit 
the  amendment  in  furtherance  of  Justice  to 
be  made  upon  a  proper  showing  after  verdict, 
but  before  the  final  Judgment  At  common 
law  the  court  had  power.  In  the  furtherance 
of  Justice,  to  allow  amendments  to  be  made 
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afta-  verdict,  nntn  final  Jndgment;  and  It  In 
not  reasonable  to  suppose  that  tbe  Code  In- 
tended to  restrict  this  power.  See  1  McKln- 
ney,  Enc.  PL  &  Piac.  pp.  604,  605;  Boyd  r. 
Smith  (Ind.  App.)  89  N.  B.  208;  BUlott,  App. 
Proc.  i  007.  The  amendment  did  not  sub- 
stantially change  the  claim  or  issue  in  the 
case.  It  resulted  in  adding  only  to  the  com- 
plaint a  material  arerment  to  conform  It  to 
the  eridence.  The  record  does  not  disclose 
that  the  appellants  were  in  any  way  deceived 
by  the  amendment,  or  prejudiced  in  their 
rights  thereby.  No  proof  was  made  or  offer- 
ed by  them  tending  to  show  thai  they  were 
in  any  manner  misled  or  prejudiced  by  this 
action  of  the  court  Under  snch  circumstan- 
ces it  is  settled  that  the  complaining  party 
cannot  t>e  snccessfully  heard  in  this  court 
relative  to  the  mling  In  permitting  the 
amendment  Child  v.  Swain,  60  Ind.  230, 
and  cases  there  cited;  Stanton  v.  Kenrick, 
135  Ind.  382,  35  M.  B.  19.  There  is  no  avail- 
able error  in  allowing  the  am«idment  in 
question.  The  broad  rale  laid  down  in  the 
case  of  Heddens  v.  Yonnglove,  46  Ind.  212, 
to  the  effect  tliat  the  court  possesses  no  pow- 
er to  permit  an  amendment  to  be  made  after 
verdict  is  not  tenable,  and  that  decision  must 
be  held  to  be  overraled  to  that  extent 

Appellants  ccmcede  that  under  the  rules  by 
which  this  court  is  controlled  Uiere  la  no 
snch  error  as  would  Justify  a  reversal  of  the 
judgment  for  want  of  evidence^  or  for  the 
reason  that  it  is  contrary  to  law.  Th^,  how- 
ever, insist  that  certain  InstructionB,  relative 
to  nndue  Influence  and  fraud,  were  not  ap- 
plicable to  the  evidence  upon  this  subject 
In  this  counsel  are  mistaken,  as  there  Is  evi- 
dence, b«th  direct  and  circumstantial,  tend- 
ing to  support  this  issue,  to  which  these  in- 
structions were  applicable.  The  fifth  and 
sixth  instructions  are  criticised  for  the  rea- 
son, as  claimed,  they  are  not  limited  in  their 
terms  to  the  particular  acts  of  fraud  or  un- 
due influence  set  forth  in  the  complaint  By 
the  fifth  histraction  the  court  gave  to  the 
Jury  the  law  in  general  relative  to  undue  in- 
fluence, and  what  were  sufficient  acts  under 
certain  circumstances  to  avoid  a  deed.  By 
tbe  sixth  the  court  instructed  tbe  jury  as 
to  how  they  should  apply  the  law  to  the  evi- 
dence in  support  of  the  alleged  undue  influ- 
ence. Both  of  these  instructions  were  proper 
and  correct  By  the  tenth  instruction  the 
court  informed  the  jury  that  if  it  was  proved 
by  a  preponderance  of  the  evidence  that  the 
grantor,  at  the  time  he  executed  the  deed,  did 
not  possess  that  degree  of  mental  capacity 
which  would  enable  liim  to  understand  and 
act  with  discretion  in  the  ordinary  affairs  of 
life,  then  the  deed  should  be  set  aside.  Ap- 
pellants contaid  tliat  this  instruction  did  not 
state  the  correct  test  of  unsoundness  of  mind. 
It  has  been  recognized  by  the  decisions  of 
this  court  that  where  there  is  an  essential 
privation  of  tbe  reasoning  faculties  of  the 
person  In  question,  ot  an  incapacity  of  un- 
derstanding, and  acting  with  discretion  in  the 
v.4lN.E.no.21— 62 


ordinary  afltalrs  of  life,  be  Is,  In  that  event, 
a  person  of  unsound  mind.  And  where  It  is 
shown  that  snch  mental  incapacity  existed  at 
the  time  of  the  execution  of  the  deed  or  cmi- 
tract  controverted,  it  is  sufficient  to  avoid 
the  same.  This  seems  to  be  the  true  test, 
and  correct  rule,  adhered  to  by  the  decisions 
of  this  court  Somera  v.  Pumphrey,  24  Ind. 
231;  Darnell  v.  Rowland,  30  Ind.  342;  Clark, 
Cont  S  141;  Ewell,  Lead.  Gaa,  footnote  to 
page  658.  The  instruction  complained  of 
substantially  stated  a  correct  exposition  of 
the  law  relative  to  the  degree  of  insanity 
snfficirat  to  set  aside  the  deed  in  coatxoverey. 

The  next  proposition  presented,  arising  out 
of  the  alleged  error  In  overruling  the  motion 
for  a  new  trial,  is  the  court's  refusal  to  sob- 
mit  to  the  jury  interrogatories  8,  4,  5,  and 
6  requested  by  apx>ellants.  The  flrst,  second, 
and  seventh  Interrogatories  requested  by 
them,  relative  to  the  execution  of  the  deed 
having  been  procured  by  undue  influence, 
and  as  to  tlie  persons  who  exercised  said  in- 
fluence, and  embodying  the  facts  pertaining 
to  the  grantor's  mental  capacity,  or  one's 
eqniValent  thereto,  were  sntHuitted  to  and 
answered  by  the  jury.  By  the  third  inter- 
rogatory the  jury  was  asked  to  speciflcally 
find  "how  much  influence  was  exercised,"  and 
it  Is  obvious,  we  think,  that  this  was  prop* 
erly  rejected.  Had  the  fourth,  fifth,  and 
sixth  been  answered  by  the  jury,  they  would 
have  exerted  no  influence  upon  the  final  re- 
sult oi>  decisicm  in  the  case,  and  for  that  rea> 
son  alone  there  was  no  prejudicial  error  In 
the  court's  refusal  to  submit  them.  Elliott, 
App.   Proc.  {  651. 

The  court  did  not  err  in  overruling  the  mo- 
tlcHi  In  arrest  of  judgment  We  have  not 
considered  the  question  raised  by  appellees 
to  the  effect  that  the  evidence  is  not  in  the 
record,  but,  in  our  consideration  of  the  points 
involved  dependent  upon  It  we  have  treated 
it  as  being  properly  before  tis.  No  error  be- 
ing disclosed  by  wlilch  the  substantial  rights 
of  appellants  were  prejudiced,  the  judgment 
is  affirmed. 


(142  Ind.  422) 

JORDAN  V.  STATE. 
(Supreme  Oonrt  of  Indiana.    Oct  81,  1895.) 

ABSON— InDIOTMEST — ALLBOATION  OT  OWBBRgHIP 

—Witness— HnsBAXD  and  Wirs— Privi- 
leged Communications. 

1.  An  indictment  for  burning  a  certain  "flour- 
ing, grist  and  com  mill  house"  sufficiently  alleges 
the  burning  of  building. 

2.  An  Indictment  for  arson  alleging  the  build- 
inK  burned  as  the  house  "of"  a  certain  person  suf- 
ficiently alleges  that  it  was  the  property  of  such 
person. 

3.  The  Oivil  Code  (Rev.  St.  1894,  {  504  et 
seq.;  Rer.  St.  1881,  |  496,  et  seq.)  provides  that 
husband  and  wife  are  incompetent  to  testify  as 
to  communications  made  to  each  other.  The 
criminal  procedure  act  (Rev.  St  1894,  |  1865  et 
seq.;  Rev.  St  1881,  §  1796  etseq.)  provides  that 
the  rules  of  evidence  as  prescribed  in  civil  cases 
shall  aimly  in  criminal  cases,  except  as  furtlier 
provided,  and  further  provides  that  the  "party 
Injured  by  the  offense  committed"  shall  be  a  corn- 
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I>etent  witbeas.'  BeM,  in  H  proseciiitfQii  for  a»Mi 
Against  the  wife,  the  htwband,  as  the  party  in- 
jured, being  a  part  owner  of  the  property  burn- 
ed, may  testify  against  bis  wife  as  to  commanica- 
tions  between  them. 

Appeal  from  circuit  court,  Knox  county; 
(Jeorge  W.  Shaw,  Judge. 

Louise  Jordan  was  convicted  of  ar&on,  and 
appeals.    Affirmed. 

H.  Burns  and  J.  S.  Prltchett,  for  appellant 
Wm.  A.  Ketcbam,  Atty.  Gen.,  Cullop  &  Kes- 
Rlnger,  and  John  T.  Goodman,  tor  the  State. 

HACKNEY,  J.  By  Indictment,  the  appel- 
lant was  charged  with  having  "unlawfully,  fe- 
loniously, willfully,  and  maliciously  set  fire  to 
and  burned  a  certain  flouring,  grist,  and  com 
mUI  house,  of  Samuel  A.  Jordan,  Aaron  G.  Jor- 
dan, and  Winfield  S.  Lane,"  etc.  A  motion  to 
quash  the  indictment  was  overruled,  and,  upon 
a  trial  by  Jury,  the  appelant  was  found  guilty 
as  charged.  'Die  only  assigned  errors  of  the 
trial  court  are  in  overruling  the  motion  to 
quash  the  indictment  and  in  overruling  a  mo- 
tion for  a  new  trial.  It  is  contended  that  the 
Indictment  was  Insufficient  In  falling  to  charge 
the  bumhig  of  a  building,  and  in  fiiiling  to 
charge  that  such  building  was  the  property  <rf 
another.  The  statute  defining  the  crime  of  ar- 
son provides  that  "whoever  willfully  and  ma- 
liciously bums  or  attempts  to  bum  any  dwel- 
ling house  or  other  building,  •  •  •  being 
the  property  of  another,  •  •  •  is  guilty  of 
arson."  Rev.  St  18»4,  |  2000  (Rev.  St  1881, 
9  1927).  "Mill  bouse"  has  no  meaning  not  im- 
plying a  building.  By  the  ordinary  use  of  the 
word  "house,"  it  is  understood  to  mean  a  build- 
ing; and  when  taken  In  connection  with  the 
words  "flouring,"  "grist"  "mill,"  etc,  it  Is 
capable  of  but  one  meaning.  This  has  been 
very  clearly  decided  In  a  case  similar  to  the 
present  See  Fwd  v.  State,  112  Ind.  373,  14 
N.  E.  241.  The  charge  that  it  was  the  "mill 
house  of  Samuel  A.  Jordan,"  etc.,  sufilciently 
charged  that  such  mill  bouse  was  the  property 
of  those  named,  llils  exact  question  was  de- 
cided against  the  views  of  the  appelUnt  in 
Wolf  V.  State,  53  Ind.  80.  The  two  objections 
to  the  Indictment  thus  stated  could  not  have 
been  passed  upon  in  any  other  manner  In  view 
of  the  statutory  provisions  that  "the  words  of 
an  indictment  •  •  •  must  be  construed,  in 
tlieir  usual  acceptation,  in  common  language" 
(Rev.  St.  1894,  §  1805;  Rev.  St  1881,  S  1T36); 
and  that  an  indictment  is  sufficient  if  "the 
offense  (Jiiarged  is  stated  with  such  a  degree 
of  certainty  that  the  court  may  pronounce 
Judgment,  upon  a  conviction,  according  to  the 
right  of  the  case"  (Rev.  St  1894,  §  1824;  Rev. 
St  1881,  {  1755). 

The  next  question  arising  upon  the  motion  for 
a  new  trial  Is  the  alleged  oror  of  the  <«urt 
In  permitting  Aaron  G.  Jordan,  the  husband 
of  the  appellant  to  testify  as  a  witness  on  be- 
half of  the  appellee  that,  prior  to  the  burning 
of  the  mill,  the  appellant  had  declared  to  klm 
her  Intention  to  bum  the  mill,  and  that  after 
its  destruction  she  bad  told  him  that  she  did 


buni'lt  The  objections  made  at  tbe  trial  and 
repeated  In  this  court  are  that  such  communi- 
cations ttom  the  wife  to  the  husband  are  priv- 
ileged, and  that  he  was  therefore  an  incom- 
petent witness  as  to  such  canuaanIcatioa&  By 
the  Civil  Code  (Rev.  St  1894,  H  504.  «»; 
Rev.  St  1881,  §1  496,  497),  aU  per8<His,  ex- 
cept those  speciflcally  exempted,  are  made 
competent  witnesses  In  civil  actions.  Of 
those  spedflcally  declared  incompet^it  are 
"husband  and  wife,  as  to  communications 
made  to  each  other."  By  tbe  criminal  pro- 
cedure act  (Rev.  St  1894,  H  18K-1867;  Rev. 
St  1881,  i§  179&-1798)  it  is  provided  that 
"the  rules  of  evidence  prescribed  in  civil 
cases  and  concerning  the  competency  of  wit- 
nesses shall  govern  in  criminal  cases,  ex- 
cept as  otherwise  provided  in  this  act"  It  is 
further  provided  that  "the  following  peiaons 
shall  be  competent  witnesses:  •  *  •  Sec- 
ond. The  party  injured  by  the  offense  com- 
mitted." There  can  be  little  doubt,  we  think, 
that  the  effect  ot  these  various  provisions  Is 
that,  with  reference  to  criminal  procedure,  the 
"husband  and  wife,  as  to  communications  made 
to  each  oth»,"  are  Incompetent  witnesses,  ex- 
cept that  If  either  Is  "the  party  injured  by 
tbe  offense  committed,"  be  or  she  is  a  com- 
petent witness.  Such  was  the  holding  of  this 
court  in  DooUttle  ".  State,  98  Ind.  272.  Ap- 
pellant's learned  coonsel  ccmcede  that  this  la 
the  effect  of  these  provisions,  but  they  seek 
to  limit  the  ai^llcation  of  the  phrase  "the 
party  injured  by  the  offense  committed,"  so 
far  as  it  includes  husband  and  wife,  to  sncfa 
injuries  as  result  from  the  peraonsJ  violence 
of  cither  upon  tbe  other.  This  insistenoe  is 
upon  tbe  theory  that  at  common  law  the  wife 
was  competent  to  testify  against  her  hudiand, 
and  the  husband  against  the  wife,  only  in  cases 
involving  the  personal  safety  or  liberty  of  ei- 
ther; that  the  rule  of  the  common  law  should 
be  so  sacredly  upheld.  In  the  Interest  of  the 
marriage  relation,  that  a  legldatlve  Intention 
to  abridge  that  rule  must  be  clearly  and  ex- 
plicitly stated  before  the  courts  will  give  It 
recognition.  This  lnt«]tlon.  It  Is  urged.  Is  not 
apparent  from  the  statntCKy  provisions  above 
quoted.  This  position  was  denied  as  early  as 
the  case  of  Hutdtiason  v.  State,  67  Ind.  449, 
where  the  wife  was  permitted  to  testify  to  the 
acts  of  the  husband  in  the  commission  of  the 
arson  there  charged.  It  was  held  that  "tbe 
legislative  Intent  was  so  apparent,  and  the 
language  of  the  statute  so  explicit,  that  no 
room  existed  for  construction,  and  tliat  such 
Intent  was  to  make  the  wife  competent  as  to 
everything  excepting  communications."  In 
DooUttle  V.  State,  supra.  It  was  expressly  held 
that  the  phrase  "the  party  injured  by  the  of- 
fense committed,"  together  with  the  context, 
created  an  exception  to  tbe  rule  of  incompe- 
tency as  to  "communications."  So  we  find 
that  the  adjudged  meaning  of  our  statutes  is 
to  admit  either  the  biisband  or  the  wife  to  tes- 
tify In  criminal  prosecutions  against  the  other 
when  he  or  she  Is  "the  party  tujured  by  tbe  of- 
fense committed,"  whether  the  evidence  in- 
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Tcdre  coffinranicfltlons  or  acts  wbidi  are  part 
of  tbe  res  gestae. 

It  la  fnrthei  dalmed  by  appellant's  cotmsel 
tbat  the  husband  -vras  not  "the  ^rty  taijnred 
by  the  offense  committed,"  since  the  offense 
was  In  destroying  property,  and  that,  too,  In 
which  he  was  but  an  owner  In  common  with 
others.  To  this  proposition  is  cited  Bassett  t. 
U.  S.,  187  U.  8.  496,  11  Sup.  Gt.  166,  a  case 
where  the  husband  was  prosecuted  for  big- 
amy; and  it  was  held  that,  under  the  statute 
of  Utah,  the  wife  could  not  testify  to  the  hus- 
band's cfHifessions  of  guilt  made  to  her,  for 
the  reason  that  while  the  offense  was  one  of 
disloyalty  to  the  marital  relation,  and  a  deep 
humiliation  to  the  wife.  It  was,  nevertheless, 
but  a  crime  against  the  relation,  and  not 
against  the  wife.  There  the  statute  considered 
as  excluding  husband  and  wife  as  witnesses 
contained  an  exception  as  "to  criminal  action 
or  proceeding  for  a  crime  committed  by  one 
against  the  other."  This  provision,  however, 
was  In  the  Civil  Code,  and,  as  will  be  ob- 
served, was  negative  in  form.  There  tiie  Orlm- 
inal  Code  contained  the  following  provision: 
Witnesses  competent  In  clvfl  actions  are  com- 
petent ateo  in  criminal  iHX)ceedlngs,  "except 
with  the  consent  of  both,  or  In  cases  of  crim- 
inal violence  upon  one  by  the  other,  neither 
husband  nor  wife  are  competent  witnesses  for 
or  against  eadi  other,  in  a  criminal  action  or 
proceeding  to  which  one  or  both  are' parties," 
Oomp.  laws  Utah  1888,  p.  743.  It  will  thus 
be  seen  that  the  negative  exception  of  the  Civil 
Code  was  cont>tmed  as  granting  no  right  to 
the  wife  to  testify  in  a  criminal  prosecution 
against  her  husband  when  the  Criminal  Code 
expressly  excluded  her  as  such  witnees.  So 
far,  therefore,  from  constituting  an  authority 
in  favor  of  appelhint's  contortion,  we  think  It 
has  no  bearing  upon  the  questloa  Our  stat- 
ute very  plainly  makes  the  husband  at  wife 
a  competent  witness  where  he  or  she  is  "the 
party  injured  by  the  offense  committed."  Tbe 
word  "injured,"  as  employed,  must  be  con- 
strued In  its  plain,  ordinary,  and  usual  sense. 
Rev.  St  1S94,  f  240  (Rev.  St.  1881,  {  240).  It 
Is  not  to  be  limited  to  personal  or  physical  In- 
juries; bat,  in  Its  plain,  ordinary,  and  usual 
sense,  it  signifies  the  privation  of  a  legal  right; 
a  wrong;  a  tort.  And.  Law  Diet  "'Injury' 
means,  la  general,  any  wrong  or  damage  done 
to  a  man's  person,  rights,  reputation,  or 
goods."  11  Am.  &  Bng.  Enc.  law,  p.  1,  note  1. 
In  People  v.  Howard,  17  Cal.  63,  one  of  the 
statutes  In  review  provided  that  "the  party  or 
parties  injured  shall;  In  all  cases,  be  compe- 
tent witnesses";  and  the  court,  speaking  by 
Mr.  Justice  Field,  said:  "By  'Injured  party' 
Is  meant  the  person  who  is  the  Immediate  and 
direct  sufferer  from  the  offense  committed." 
Tbe  husband  was  an  injured  party,  and  to 
h<dd  that  his  competency  must  turn  upon  and 
be  defeated  by  the  fact  that  others  were  like- 
wise injured  by  the  arson  would  be  unduly 
technical  and  narrow. 

Objection  Is  furtho-  made  that  the  evidence 
did  not  support  the  verdict    In  this,  we  think, : 


counsel  are  In  error.  Tbeee  was  evidence  rea- 
sonably supporting  the  verdict  In  every  ma- 
terial dement  of  the  charge.  Finding  no  er- 
ror In  the  Judgment  of  the  drcnlt  court,  the 
Same  Is  affirmed. 


(142  iDd.  3S3) 

BRADFORD  v.  FRANKFORT.  ST.  L.  &  T. 
R.  CO.  et  al. 

(Supreme  Court  of  Indiana.    Oct  30,  1885.) 

RaILBOAD  COMrAMBS— Cossomdatiom— Bs- 
TOPFEU 

Where  a  stockholder  and  the  corporation 
which  voluntarily  became  incorporated  with  an- 
other participated  in  all  the  necessary  proceed- 
ings in  such  consolidation,  and  have  permitted 
the  de  facto  corporation  ao  formed  to  control  the 
corporate  business  and  property,  and  third  per- 
sons to  purchase  the  mortgage  bonds  of  the  new 
tfompany,  and  to  acquire  other  rights  and  inter- 
ests based  on  the  e^tence  of  tbe  de  facto,  cor- 
poration, the  fact  that  the  stockholder,  at  a  fore- 
closure sale  under  tbe  mortgage  bonds  issued  by 
the  de  facto  company,  notified  purchasers  that 
he  would  contest  the  conaoUdation,  does  not  pre- 
vent the  stockholder  and  the  corporation  from 
being  estopped  to  attack  such  consolidation. 

Petition  for  rehearing.    Overruled. 
Fca  origin«l. opinion,  see  40  N.  E.  lil. 

HACKNBY,  J.  The  appdlee  the  Frankfort 
St  Louis  4c  Toledo  Railroad  Company  has 
presented  an  earnest  petition  for  a  rehearing. 
The  only  question  presented  which  did  not  re- 
ceive full  consideration  on  the  original  hear- 
ing Is  as  to  the  effect  of  a  notice  given  by 
Moses  Bradford,  at  the  time  of  the  foreclo- 
sure sale  mentlcMied  in  the  original  opinion,  to 
the  purchasers,  to  the  general  effect  that  he 
held  paid-up  stock  In  said  company;  that  he 
had  paid  taxes  voted  in  aid.  of  the  construction 
of  said  road;  that  the  then  existing  consolida- 
tion of  said  company  with  the  Toledo,  Delph- 
os  &  Burlington  Railroad  Company  and  the 
Toledo,  Cincinnati  &  St.  Louis  Railroad  Com- 
pany was  not  legal;  and  that  he  would  "con- 
test tbe  validity"  of  the  alleged  consolidation. 
The  effect  of  this  notice,  it  is  Insisted,  was  to 
preclude  the  purchasers,  the  subsequent  con- 
solidated companies,  the  mortgage  bondhold- 
ers, and  the  public  from  asserting  the  estop- 
pel held  by  us  in  the  original  opinion  to  be 
effective  against  this  petitioner.  At  most,  this 
general  notice  could  not  affect  the  public  In- 
terests, which  are  held  of  paramount  impor- 
tance. Nor  are  we  advised  of  Its  effect  upon 
subsequent  investors  by  consolidation  and  by 
purchase  of  bonds,  who  are  not  claimed  to 
have  been  advised  of  It.  Tbe  weakness  of  the 
notice  Is  not  alone  In  its  failure  to  advise  of  a 
single  Instance  In  which  any  of  the  original 
proceedings  for  and  of  consolidation  were  Ir- 
regular or  involved;  but  its  further  weakness 
Is  In  the  declaration  (tf  claimed  rights,  not  of 
the  petlttoner,  but  of  Bradford,  whose  own 
particlpan<7  In  the  acts  of  which  he  complaltt- 
'ed  was  then  known,  and  has  since  been  held 
to  elose  his  month  to  question  their  validity. 
As  to  the  rights  of  the  petitioner,  and  as  to 
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those  of  Bradford,  we  can  as  well  say,  the 
notice  gaTe  no  warning  not  cimtaliied  In  the 
corporation  records,  as  disclosed  by  the  alle- 
gations of  the  answers.  We  are  not  advised 
by  the  record,  or  by  argument  of  counsel,  that 
the  Bradford  notice  put  any  one  upon  Inquiry 
of  matters  not  apparent  upon  the  face  of  the 
proceedings  of  consolidation,  and,  conceding 
that  the  petitioner  may  avail  herself  of  Brad- 
ford's notice.  Its  effect  was  but  to  advise  of 
those  things  set  up  In  the  answers,  which  we 
have  held  su£9clent  against  the  charge  of  in- 
validity. Above  all,  however,  this  notice  oould 
not  excuse  the  petitioner  against  her  six  years 
of  silence  and  inactivity,  which  have  i>ennit- 
ted  public  interests  to  attach,  which  public  in- 
terests, as  we  held  in  the  original  opinion,  for- 
bid the  present  attack  upon  the  new  corpora- 
tion by  consolidation.  This  result  was,  we 
think,  correctly  reached,  upon  the  theory  that 
it  was  unimportant  whether  the  organization 
of  the  board  of  directors,  consisting  of  five 
members,  was  valid  or  not,  and  whether  their 
call  of  the  stockholders'  meeting  was  regular 
or  not  It  Is  therefore  unimportant  to  con- 
sider now  the  regularity  of  tliat  board's  pro- 
ceeding, as  insisted  ui)on  by  the  petitioner. 
The  petition  for  a  rehearing  is  overruled. 
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PBRRINB  T.  BARNARD  et  aL 
>  (Supreme  Conrt  of  Indiana.  Nov.  6,  1885.) 
Sale— Vesdok's  Lein. 
On  suit  to  foreclose  a  vendor's  Uen,  It 
appeared  that  plaintiff  frequently  sold  lumber  to 
defendant's  vendor;  that,  when  a  gale  was  made, 
the  plaintiff  would  set  the  lumber  purchased 
apart  in  his  own  yard,  where  it  would  remain 
till,  by  agreement  with  the  purchaser,  the  plain- 
tiff hauled  it  to  cars  for  shipment,  receiving  noth- 
ing for  hauling,  but  two  dollars  per  car  for  load- 
ing; that  the  sales  were  for  cash;  that  the  pos- 
session held  by  plaintiff  was  recognized  by  such 
Purchaser  as  security  for  the  price;  that  de- 
endant,  without  plaintiS'S  knowledge,  went  to 
the  yard,  saw  the  lumber  thus  sold  set  apart,  and 
purchased  it  from  such  purchaser.  Held,  that 
he  took  it  sabiect  to  plaintiff's  lien  for  the  price. 

Appeal  from  circuit  court,  Henry  county; 
B.  H.  Bundy,  Judge. 

Action  by  Cyrus  Barnard  and  another 
against  Van  B.  Perrlne  for  the  balance  due 
as  the  purchase  price  of  lumber,  and  to  fore- 
close a  vendor's  lien.  From  a  Judgment  for 
plaintlfCs,  defendant  appeals.   Affirmed. 

T.  B.  BlUson,  for  appellant.  M.  E.  Fork- 
ner  and  W.  O.  Barnard,  for  appellees. 

JORDAN,  J.  Appellees,  Cyrus  Barnard 
and  Ambrose  Barnard,  partners  doing  busi- 
ness under  the  firm  name  of  "C.  Barnard  & 
Son,"  Instituted  this  action  for  the  recovery 
of  money,  and  to  enforce  a  seller's  lien  upon 
certain  described  lumber,  which,  as  they 
alleged,  was  in  their  possession.  In  the  first 
paragraph  of  their  complaint,  they  state  sub- 
stantially that  in  May,  1883,  they  owned  and 
operated  a  sawmill  and  lumber  yard  in  the 
town  of   Ore^isboro,   Henry   county,  Ind.; 


that  they  had  upon  their  yard  a  large 
amount  of  oak  and  other  lumber;  that  prior 
to  May,  1883,  at  divers  times,  tbey  sold  to 
one  Herbert  V.  Root  300,000  feet  of  lumber, 
which,  as  it  was  agreed  upon  between  the 
parties,  should  be  paid  for  by  Root  when  it 
was  taken  possession  of  by  him;  that  such 
had  at  all  times  been  the  course  and  custom 
between  them  of  dealing  in  their  said  busi- 
ness; that  this  lumber  was  measured  and 
placed  on  sticks  in  plaintiff's  yard,  and  left 
In  their  possession;  that  Root,  during  his 
life,  ptiH  the  purchase  price  of  said  lumber, 
except  $315,  which  is  unpaid;  that  plahitiffs 
have  at  all  times  been  in  possession  of  the 
lumber,  and  still  hold  the  samt  as  a  secu- 
rity for  the  unpaid  balance  of  the  money; 
that  Root  has  sold  and  assigned  the  lumber 
to  the  defendant,  Perrlne;  and  they  de- 
mand Judgment  for  the  enforcement  or  fore- 
closure of  their  alleged  Uen.  The  seccmd 
paragraph  sets  up  that  they  agreed  to  sell 
Root  the  lumber  in  question;  that  It  was 
measured  and  placed  upon  sticks  In  their 
yard,  and  left  in  their  possession  as  a  pledge 
and  security  for  the  purchase  price,  and  that 
they  still  hold  and  have  the  possession 
thereof;  that  Root  sold  and  assigned  the 
lumber  to  Perrlne,  subject  to  their  lien;  and 
the  death  of  the  former  is  alleged,  and  they 
ask  for  a  foreclosure  of  the  lien.  The  third 
paragraph  avers  that  they  sold  to  Boot  at 
divers  times  over  ¥6,000  worth  of  lumber, 
as  shown  by  a  bill  of  particulars  filed;  that 
It  was  the  uniform  dealing  and  understand- 
ing between  them  and  the  former  that  he 
should,  at  his  pleasure,  measure  and  sepa- 
rate the  several  kinds  of  lumber,  and  place 
the  same  on  sticks  In  their  yard,  and  leave 
it  there  in  their  possession  until  he  had 
paid  for  the  same;  that  on  May  20,  1S93, 
in  pursuance  of  said  course  of  dealing,  they 
sold  to  Root  a  specified  number  of  feet  of 
lumber,  and  also  on  August  1,  1893,  they. 
In  like  manner,  sold  him  a  certain  number 
of  feet  as  therein  mentioned.  It  Is  averred 
that  the  lumber  was  measured  and  idled  up- 
on sticks,  and  left  in  their  yard,  in  their  pos- 
session, until  paid  for,  and  that  all  of  said 
lumber  known  as  "Cooper  oak"  remains  in 

■  their  possession;   that  on  the  day  of 

August,  1893,  there  was  due  to  the  plain- 
tiffs, upon  the  lumber  sold,  $315,  and  it  was 
therefore  agreed  between  the  plaintiffs  and 
Root  that  this  Cooper  oak  lumber  shall  re- 
main In  their  possession  and  be  held  by 
them  until  the  full  payment  of  the  purchase 
money,  and  that  the  same  yet  remains  in 
their  possession,  and  has  not  been  delivered; 
that  Perrlne  purchased  the  lumber  from 
Root,  who  is  now  dead.  Prayer  for  the  en- 
f4»cement  of  their  lien,  etc  There  was  au 
answer  in  denial,  and  also  setting  up  affirm- 
ative facts  in  avoidance  of  plaintiffs'  cause 
of  action.  A  trial  resulted  In  the  court  ren- 
dering a  Judgment  in  favor  of  appellees, 
foreclosiug  their  lien. 
The  principal  question  presented  for  oar 
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Gonaideradon  by  appellant's  learned  counsel, 
and  in  fact  the  only  one  argued  by  him.  Is 
that  the  finding  and  Judgment  of  the  trial 
conrt  la  coatmrj  to  law,  and  is  not  sustained 
by  the  evidence.  We  have  read  and  exam- 
ined the  evidence,  and  find  that  It  tends  to 
establish  substantially  the  following  facts: 
That  appellees,  at  and  prior  to  the  com- 
mencement of  this  acticn,  were  engaged  In 
operating  a  sawmill  and  lumber  yard  in 
Henry  county,  Ind.,  as  alleged  In  their  com- 
plaint; that  Boot  and  appellant  resided  in 
Ft.  Wayne,  Ind.,  both  of  whom  were  en- 
gaged in  the  buf^ess  of  buying  and  selling 
lumber.  For  several  years  prior  to  this  ac- 
tion, he  (Boot)  had  been  in  the  habit  of  buy- 
ing lumber  of  appellees.  When  he  purchased 
lumber  from  them,  it  would  be  measured 
out,  and  they  would  place  it  on  sticks  in 
their  mill  yard,  where  It  remained  in  their 
possession  until  they,  under  an  agreement 
with  Boot,  would  haul  It  to  the  railroad,  and 
place  It  In  the  cars  to  be  shipped  to  points 
directed  by  him.  The  hauling  of  the  lum- 
ber to  the  railroad  by  appellees  was  at  their 
own  expense,  but  they  were  paid  two  dol- 
lars per  car  extra  by  Boot  for  placing  the 
lumber  In  the  car.  At  the  beginning  of  th6 
dealings  between  these  parties,  he  paid  cash 
fw  all  lumber  purchased  by  him.  Subse- 
quoitly,  at  times,  he  would  give  his  note 
to  appe^eesi  with  the  agreement  that  they 
should  discount  it,  and  he  would  stand  the 
discount  in  order  to  make  it  the  same  to  ap- 
pellees as  a  cash  payment  There  is  also 
evidence  showing  that  In  February,  1893, 
appellant  gave  Root  an  order  for  180,000  feet 
of  Cooper  oak  lumber,  to  purchase  the  same 
anywhere  he  could,  and,  when  it  was  turned 
over  to  appellant,  the  latter  was  to  pay  for 
it;  and  that  the  lumber  in  question  appears 
or  Is  claimed  by  appellant  to  be  a  part  of 
that  purchased  by  Boot  from  appellees. 
Some  few  days  prior  to  August  3,  1893,  ap- 
pdlees  were  In  need  of  money.  Boot  cams 
to  see  them,  and  Informed  them  that  he 
could  not  raise  the  money,  and  did  not  know 
when  he  could,  but  further  said:  "There  is 
enough  lumber  here  [meaning  that  pur- 
chased by  himl  to  make  you  safe,  but,  if  you 
people  are  not  satisfied,  I  can  send  you  ten 
thousand  dollars  security."  The  $315,  the 
amount  In  suit,  was  not  embmced  In  any 
note  or  anything  of  that  character,  and  was 
unpaid.  Root  died  some  time  prior  to  the 
beginning  of  this  action,  leaving  the  balance 
of  the  purchase  price,  in  suit,  unpaid.  Ap- 
pellant frequently  bought  lumber  of  Boot 
In  this  manner.  He  would  give  the  latter  an 
order  for  a  bill  of  lumber,  and  Root  was 
privileged  to  purchase  the  same  from  whom- 
ever he  pleased.  Api>ellant  would  advance 
money  to  blm,  and  there  was  a  running  ac- 
count between  them,  and  when  he  pur- 
chased lumber  of  the  latter,  he  would  give 
him  credit  upon  his  account.  At  the  time  of 
the  conversation  between  Boot  and  appel- 
lees about  the  lumber  being  enough  to  se- 


cure them,  they  had  no  knowledge  that  any 
of  it  had  been  sold  by  Boot  to  appellant 
Before  appellant  purchased  the  lumber  In 
qneetton,  he  visited  the  Inmbo:  yard  of  ap- 
pellees, and  saw  the  situation  there;  and  at 
the  time  he  purchased  the  same,  as  stated 
by  him,  he  knew  it  was  in  the  yard  of  ap- 
pellees on  sticks.  Appellees  did  not  know 
that  appellant  was  claiming  to  have  pur- 
chased the  lumber  from  Boot  until  after  the 
tatter's  death,  etc. 

There  is  evldoice  to  some  extent  tending  to 
controvert  the  facts  above  stated,  but  the 
weight  to  be  given  to  the  evidence  in  the  cause 
was  a  matter  resting  with  the  trial  Judge. 
Oonsldetlng  the  material  facta  given  above  as 
established,  the  question  arising  Is,  do  they, 
under  the  law,  sustain  the  Judgment  of  the 
lower  court?  The  chief  contentions  of  appel- 
lant's counsel  are  (1)  that  the  lumber  in  ques- 
tion was  actually  delivered  to  Boot  when  sold; 
(2)  that  the  lumber  vras  sold  by  appellees  to 
Boot  on  credit,  and  that  in  either  event,  under 
the  law,  no  lien  existed  in  favor  of  appellees. 
In  order  to  reach  a  proper  determination  of 
the  questl<Hi8  herein  involved  necessitates  an 
examination  of  some  of  the  principles  of  law 
pertaining  to  Hens  of  the  character  of  the  one 
under  consideration. 

A  seller  of  goods  has  a  Hen  upon  them  for 
the  purchase  money  unpaid  so  long  as  they 
remain  In  his  possession,  and  this  lien  exists 
only  when  the  pnqjwrty  In  the  goods  has  pass- 
ed to  the  buyer,  as  no  man  can  have  a  lien 
upon  his  own  goods.  As  the  seller's  right  of 
lien  depends  npui  actual  at  ccmstmctlve  po<h 
session,  he  cannot  maintain  It,  generally  speak- 
ing, after  the  property  sold  has  come  into  the 
possession  of  the  purchaser.  The  autbbrlties 
sustain  the  proposition  that  there  may  be 
such  constructive  dellveiy  of  the  goods  or 
chattels  as  will  suffice  to  pass  the  title,  but 
will  not  destroy  the  lien.  If  the  property  sold 
be  counted  out  and  set  apart  for  the  purchaser, 
there  is  such  a  constructive  delivery  of  the 
same  as  to  vest  the  title  thereto  In  the  pur- 
chaser, and  the  property  will  be  at  his  risk, 
bat  the  seller  will  retain  the  right  to  refuse 
to  deliver  it  without  payment,  provided  the 
sale  was  not  upon  credit.  In  support  of  these 
several  principles  as  above  stated,  see  1  Jones, 
Liens  <2d  Ed.)  H  800,  806,  807;  Story,  Sales, 
!$  281-283;  Lavrson,  Rights,  Rem.  &  Prac.  p. 
5061,  §  3106;  21  Am.  &  Bug.  Enc.  Iiaw,  pp. 
001-611,  inclusive;  Express  Oo.  v.  Stannard, 
44  Ma  71;  Arnold  v.  Delano,  4  Gush.  33;  Hoi- 
derman  v.  Manier,  104  Ind.  118,  3  N.  E.  811; 
Walls  T.  Long,  2  Ind.  App.  202,  28  N.  B.  101, 
and  cases  there  cited.  The  Hen,  If  it  once  ex- 
ists, will  continue  In  fktvor  of  the  seller,  as 
against  a  subpurchaser.  If  the  former  has  in 
no  way  assented  to  or  Induced  the  resale  of 
the  property,  so  as  to  be  estopped  by  the  ap- 
plication of  the  rule  that,  where  one  of  two 
Innocent  persons  must  suffer  by  the  act  of  the 
third,  he  who  has  enabled  such  third  person 
to  occasion  the  loss  must  bear  it  himself.  See 
Jones,  Liens,  §1  841,  846,  847.     Applying  the 
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principles  abore  i^ted  to  the  evidence  In  tbe 
case  at  bar,  and  the  conclnslon  follows  that 
the  Judgment  below  must  be  upheld  as  being 
sustained  thereby  in  accordance  with  the  law. 
It  appears  from  the  summary  of  the  evidence 
which  we  have  set  out  that,  when  appellees 
sold  lumber  to  Root,  it  would  be  measured 
and  set  apart  upon  sticks  in  their  mill  yard, 
and  ttiere  it  remained  until  they  would  haul  It 
to  the  railroad  station,  and  place  it  upon  the 
cars  for  shipment;  and  the  labor  of  hauling 
the  lumber  to  the  cars  and  putting  the  same 
aboard,  as  It  appears  under  the  arrangement 
between  the  parties,  devolved  upon  them,  and 
not  upon  Root,  he  paying  them  two  dollars 
extra  per  car,  not  for  hauling  to  the  station, 
but  for  placing  it  in  the  car  ready  for  ship- 
ment The  sales  seem  to  have  been  made  for 
cash,  or  ttiat  which  was  to  appellees  equiva- 
lent thereto.  It  Is  stated  in  evidence  by  ap- 
pellees that  the  price  of  the  lumber  Involved 
In  this  suit  was  not  embmced  In  any  note 
given  by  Root  This  apparently  eliminates 
tbe  question  of  credit  from  the  case.  Tbe  tact 
that  the  lumber  was  in  the  possession  of  the 
appellees  seems  to  have  been  recognissed  by 
Root  when  he  said  to  them,  in  the  conversa- 
tion to  which  we  have  referred,  that  "there 
Is  enough  lumber  here  to  make  you  people 
safe."  The  lumber  in  question  was,  at  the 
time  of  tbe  commencement  of  this  action,  still 
In  plies  upon  sticks  In  appellees'  mill  yard, 
with  the  amount  of  the  purchase  price  In- 
volved unpaid.  We  therefore  think,  and  ■> 
hold,  that,  under  the  facts,  appellees  had  sndi 
a  possession  of  tbe  lumber  as  to  entitle  them 
to  their  lien  as  against  Root 

The  question  then  arises,  did  it  exist  at  the 
time  they  instituted  this  action  as  against  the 
appellant,  who  claims  to  be  a  subpurcliaser 
from  Root  fbr  value  paid?  From  the  author- 
ities of  law  herein  cited,  it  appears  that,  where 
the  seller  has  not  assented  to  or  Induced  the 
resale  of  the  property,  his  lien  is  not  destroy- 
ed, and  such  subpurchaser  takes  it  subject 
thereto.  It  appears,  as  we  have  seen,  that  ap- 
pellant was  a  wholesale  dealer  in  lumber,  and 
had  what  is  termed  a  running  deal  or  account 
with  Root;  that  he  would  advance  money  to 
the  former,  and  then,  when  he  would  give  him 
an  order  for  lumber  and  receive  the  same,  he 
would  give  Root  credit  for  It  upon  his  account 
Up  to  the  death  ot  the  latter,  appellant  had 
advanced  him,  on  a  general  account  some 
?4,000  and  over;  and,  as  security  for  the  same, 
he  held  an  insurance  policy  for  $4,000  on 
Root's  life;  and  ot  bis  death  he  was  owing  ap- 
pellant a  balance  on  account  of  money  ad- 
vanced him  on  lumber  transactions,  in  the 
sum  of  about  $0,300.  The  appellant  was  not 
able  to  fully  state  upon  his  examination  on  the 
trial  as  to  how  he  paid  Root  for  the  lumt>er 
in. controversy,— whether  by  cash  or  by  giving 
blm  a  credit  upon  the  account  wl)ich  he  was 
owing  him.  Shortly  tiefore  appellant  gave 
Root  an  <»der  for  tbe  purchase  of  lumber,  as 
we  have  seen,  he  visited  the  mill  yard  of  ap- 
pellees, and  saw  the  situation  of  the  luiuber; 


and,  when  he  purcMfied  it  firam  Root,  ha  ad- 
mits that  he  knew  It  was  on  stlcln  In  the  af- 
pellees'  yards.  It  does  not  appear  that  ap- 
pellees had  any  knowledge  of  the  sale  at  Ott 
lumber  to  appellant  or  induced  blm  to  buy 
the  same.  The  first  knowledge  that  they  seem 
to  have  of  appellant's  claim  to  it  was  after  the 
death  of  Root  Appellant  states  that  he  pat- 
chased  of  Root  180,000  feet  of  lumbo*.  Is 
other  words,  he  gave  an  order  for  blm  to  fill 
to  that  amount  and  Root  had  the  privilege  to 
purchase  from  appellees  or  from  other  parties. 
In  fact.  It  does  not  cleariy  and  speciflcally  ap- 
pear what  lumber  ai)pellant  did  purchase  of 
Root  or  that  he  had  title  to  the  particular 
lumber  herein  involved.  Tbe  tects  that  ai^d- 
lant  visited  the  yard  of  appellees  before  be 
purchased  the  lumber,  and  saw  tbe  sltnatlon 
of  the  same,  and  knew  it  was  In  their  yard 
upon  sticks,  and  at  least  apparently  In  th^ 
possesston,  we  think,  were  sufficient  to  put 
him  upon  inquiry;  and,  had  he  made  inquiry 
of  them,  we  must  presume  that  he  would  have 
ascertained  that  they  had  possession  of  the 
property,  and  were  claiming  a  lien  thereon  for 
unpaid  purchase  money.  Where  me  has  re- 
ceived knowledge  of  such  tacts  aa  ahoald  pot 
him  on  Inquiry,  the  law  enjoins  upon  htan  ths 
doty  to  do  80  with  diligence  and  In  good  faith. 
In  any  view  of  the  cose  as  it  Is  disclosed  by 
the  evidence,  we  think  that  It  Is  manifest  that 
appellees  retained  their  lien,  and  tbe  trial 
court  was  warranted  In  rendering  Jodgment  la 
thdr  favoE;    Judgment  afWrmed. 


04t  bid.  tan 
8TEBLB  V.  BMPSOX. 
(Supreme  Court  of  Indiana.     Oct  30,  1895.) 

DlUISAOB— CONDEHSATIOK  PBOOBBDraaS-AMBOS. 
UBNT  OV  BtATUTB — OBJECTIONS  TO  RSPOBT— 

Appeal — Rbvibw. 
l.Rev.  8t  1894,  <t  5666,  6662.  6668  (Art 
1893,  p.  329),  amending  Rev.  St  1881,  H  4286, 
4292,  4283,  provldrng  ttiat  benefiu  to  pidilic 
highways  from  drainage  shall  be  anessed  to  th« 
township,  and  paid  oat  of  the  road  fund,  instead 
of  aaaemed  to  the  county,  and  that  nottoe  sboDld 
be  given  by  publicatioo,  instead  of  posting,  with- 
out any  saving  clause,  did  not  affect  the  jarisdic- 
tioo  of  the  commissioners  in  pending  cases,  but 
merely  changed  the  mode  of  proceeding  therein. 

2.  An  objection  to  tbe  report  of  a  board  of 
viewers  for  a  public  drain,  that  one  of  the  boaid 
was  also  a  snrety  on  the  bond  of  tiie  petitioner,  it 
waived  by  failure  to  make  such  objection  to  tile 
report  before  the  board  of  commissioners. 

3.  Ohjectioos  to  a  report  of  a  board  of  view- 
ers for  a  public  drain  not  affecting  the  Jurisdic- 
tion of  the  commissioners  cannot  be  urged  for  the 
first  time  in  the  circuit  conrt 

4.  A  statement  by  the  court  that  evidence 
would  not  l>e  admitted  under  certain  ground*  of 
remonstrance  against  the  acceptance  of  a  re- 
port of  a  board  of  viewers  Is  not  subject  to  ex- 
ception. 

5.  Where  grounds  of  remonstrance  urged 
azuinst  the  acceptance  of  the  report  of  a  board 
of  viewers  are  covered  by  previous  questions  al- 
ready determined  la  the  cause,  which  are  not  tri- 
able by  jury,  or  are  included  in  other  ground*  of 
rentonstrance,  the  exclusion  of  evidence  to  sup- 
port tlipm,  if  error,  is  harmless. 

6.  Rev.  St  1894,  f  5671  (Rev.  St  1881.  f 
4301),  provides  for  appeals  from  orders  of  th< 
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bomi  «t  QommiiwioneM  detenaining  that  a  iaein 
-ivUl  be  condtudre  to  the  public  welfare,  that  the 
route  thereof  Is  practicable,  that  assessments 
made  for  the  constroctSon  are  in  proportion  to 
the  benefits  to  be  derived,  and  allowing  damages. 
Bel4  that,  where  a  verdict  spedally  found  that  a 
ditch  would  be  for  the  benefit  of  the  public,  that 
the  route  was  practicable,  that  the  assessments 
were  in  proportion  to  the  benefiti  derived,  and 
found  generally  with  the  commUaionera  for  the 
construction  of  tlie  ditch  as  specified  in  the  report 
of  viewers,  a  venire  de  novo  was  properly  re- 
fused. 

7.  Where  one  appealing  from  the  report  of 
Ji  board  of  viewers  under  Rev.  St  1894,  !  6671 
(Rev.  St.  1881,  !  4301),  which  provides  four 
^.nrounds  of  appeal,  succeeds  only  on  one  ground, 
Kbe  is  entitled  to  judgment  only  for  one-quarter 
■of  her  costs. 

8.  The  fact  that  pro|ierty  has  already  been 
appropriated  for  one  public  use  is  no  objection  to 
the  appropriation,  on  a  proi)er  proceeding,  for  an- 
other public  use  not  inconsistent  with  the  former. 

9.  The  objection  that  property  taken  for  the 
construction  oi  a  public  ditch  under  the  drainaj^ 
act  has  already  been  appropriated  for  a  railroad 
can  only  be  urged  by  the  railroad  company. 

Appeal  from  drcnlt  court,  Jackson  county; 
S.  B.  Voyles,  Judge. 

Petition  by  Azariah  iBrnpson  against  Bel- 
-dora  Steele  and  others  for  construction  of  a 
-drain.  From  a  judgment  af&rmlng  the  order 
of  the  board  of  commissioners  establishing 
the  drain,  defendant  Beldora  Steele  appeals. 
Affirmed. 

Burrell  &  Branaman,  for  appellant  Ap- 
j>lewhite  &  Applewblta  and  W.  K.  Marahall, 
for  appellee. 

MONKS,  J.  On  the  14tb  day  of  December, 
1883,  appellee  filed  his  petition  before  the 
board  of  commissioners  of  Jackson  county, 
praying  for  the  establishment  of  a  drain«  on- 
der  the  provisions  of  the  act  approved  April 
21,  1881  (Acts  1881,  p.  410;  Rev.  St  1381, 
ii  4285-4317;  Rev.  St  1894,  «§  5655-5688). 
Viewers  were  appointed  by  the  board  on  the 
same  day,  to  report  before  the  next  term. 
At  the  March  term,  1893,  of  the  board,  the 
viewers  not  having  filed  any  report  the  case 
was  continued  until  tbe  next  term.  Sections 
2,  8,  and  9  (being  sections  4286,  4292,  and 
4293,  Rev.  St  1881),  of  the  drainage  act  an< 
der  which  this  proceeding. was  brought  were 
amended  by  an  act  which  took  effect  March 
4,  1883  (Acts  1893,  p.  329;  Rev.  St  1894,  U 
5656,  5662,  5663).  By  the  amended  secUons 
it  was  provided  that  the  ben^ts  to  public 
highways  should  be  assessed  to  the  town- 
ship and  paid  out  of  tbe  road  fund,  while 
tbe  original  section  provided  the  benefits 
should  be  assessed  to  tbe  .  county.  The 
amendatory  section  provided  that  the  notice 
given  should  be  by  publication,  while  the 
section  amended  provided  that  it  should  be 
by  posting.  On  April  8,  1893,  tbe  viewers 
filed  their  report,  and  at  the  June  term  of 
the  board  appellant  filed  a  motion  to  con- 
tinue  tbe  cause,  for  the  reason  that  proper 
notice  had  not  been  given  to  the  owners  of 
tbe  land  assessed  for  benefits,  which  motion 
the  board  sustained,  and  continued  the  case 
"for  publication  of  tbe  notice  as  tbe  law 


now  requhres."  At  the  next  term  of  the 
board,  in  September,  prwtf  of  publication  of 
notice  In  a  newspaper  .was  made,  and  there- 
upon appellant  filed  her  remonstrance,  and 
reviewers  were  appointed,,  who  reperted  at 
tbe  December  term,  1883,  approving  the  ac- 
tion of  the  viewers  In  all  things,  and  the 
board  entered  an  order  establislilng  the 
ditch.  Appellant  aroealed  to  the  circuit 
court  and  there  filed  a  plea  in  abatement  In 
which  It  was  alleged  "that  the  court  had  no 
jurisdicticHi,  for  tbe  reason  tliat  this  proceed- 
ing was  commenced  under  the  old  law,  aid 
since  that  the  statute  has  been  amended  by 
the  legislature  of  1893,  changing  the  liability 
of  certain  parties  to  the  assessment  and 
there  Is  no  provision  saving  pending  cases." 
A  demurrer  for  want  of  facts  was  sustained 
ta  this  plea.  Appellant  then  orally  moved 
tbe  court  to  strike  out  tbe  report  of  the  vlew- 
er^,  for  the  reason,  stated  by  appellant 
"that  Morris  B.  Singer,  after  his  appoint- 
ment as  such  viewer  by  the  board,  and  be- 
fore the  r^ort  waB  filed,  became  one  of  tbe 
sureties  on  the  b<Mid  of  the  petitioner  for 
the  payment  of  tbe  costs  and  expenses  In 
said  proceeding,  and  thereby  became  inter< 
estedt  and  not  competent  to  act  as  viewer," 
which  motion  the  court  overruled.  Thereup- 
on appellant  filed  bis  written  motion  to  dis- 
miss the  cause.  This  motion  was  ahK>  over- 
ruled. Tbe  cause  was  tried  by  a  Jury,  a  ver- 
dict returned,  and,  over  a  motion  for  a  ve- 
nire de  novo,  and  a  motltoi  for  a  new  trial, 
judgment  was  rendered  establishing  the  pro- 
posed work.  Appellant  also  moved  the  court 
to  modify  the  judgment  which  was  over- 
ruled. Exertions  were  properly  reserved  to 
all  tbe  rulings,  of  the  court 

The  first  error  assigned  is  "that  the  court 
erred  In  sustaining  the  demurrer  to  the  an- 
swer In  abatement"  Appellant  contends 
tbat  when  the  act  of  1883  (Acts  1893,  p. 
329;  Rev.  St  1884,  §§  5656,  5662,  5663;  Rev. 
St  1881,  |§  4286,  4292,  4293)  took  efl'ect  the 
jurisdiction  of  the  board  of  cmnmissloners 
was  ousted,  for  the  reason  that  said  act  con- 
tained no  provhskA  saving  pending  cases, 
and  that  therefore  the  court  erred  in  sustain- 
ing the  demurrw  to  tbe  plea  In  abatement 
The  act  of  1883,  supra,  did  not  onst  the  ju- 
risdiction of  the  board  of  commissioners  over 
said  cause,  Init  thersame,  from  the  time  said 
act  tocdi:  effect  was  governed  by  Its  provi- 
sions, and  it  was  necessary  that  all  steps 
taken  and  proceedings  had  after  that  time 
should  comply  with  the  requirements  of  said 
act  The  report  of  tbe  viewers  was  filed 
April  8th,  after  said  act  was  in  force,  and 
should  have  conformed  to  all  the  require- 
ments thereof.  At  the  June  term  of  the 
board  of  commissioners,  on.mot'on  of  appel- 
lant tbe  case  was  continued,  that  notice 
might  be  given  as  required  by  said  act.  At 
the  September  term  of  the  board  proof  was 
made,  and  the  board  found  that  notice  had 
been  given  as  required  by  said  act  and 
thereupon  appellant  filed  her  remonstrance. 
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It  is  not  Shown  that  any  prov-lslon  of  the 
amendatoiy  act  was  not  compiled  with. 
There  was  no  error  in  sustaining  said  de- 
murrer. 

The  second  error  assigned  is  that  the  court 
erred  in  overmllng  appellant's  motion  to  re- 
ject and  strike  out  the  report  of  the  riew- 
ers.  The  reasons  assigned  for  the  motion 
have  been  heretofore  stated.  At  the  time  the 
viewers  were  appointed  Singer  was  not  on 
the  bond  named,  and  it  is  not  claimed  that 
he  was  not  then  a  disinterested  person.  The 
r^rt  was  filed  AprU  8th,  and  on  the  same 
day  the  bond  was  filed.  This  court  cannot 
say,  from  the  record,  which  was  filed  first, 
or  that  the  bond  was  not  signed  and  filed 
after  the  report  was  signed  and  filed.  No 
motion  was  made  by  app^ant  to  reject  or 
strike  out  the  report  before  the  board  of 
commissions^  for  this  cause.  The  objec- 
tion, therefore.  If  tenable  when  prop^'ly 
raised,  was  waived.  It  Is  a  well-settled  rule 
that  questions  not  properly  presented  to  the 
board  of  commissioners,  except  such  as  go  to 
Jurisdiction  over  the  subject-matter,  cannot 
be  made  for  the  first  time  in  the  circuit 
court  Budd  T.  Reidelbach,  128  Ind.  146,  and 
cases  cited  on  page  147,  27  N.  BL  349;  Metty 
V.  Marsh,  124  Ind.  18,  and  cases  cited  on 
page  24,  23  N.  B.  702.  The  motiim  was  prop- 
erly overruled. 

The  third  «tw  assigned  calls  in  question 
the  action  of  the  court  in  refaslng  to  sus- 
tain appellant's  motion  to  dismiss  the  cause. 
This  motion  sets  out  six  reasons  why  said 
motion  should  be  sustained.  None  of  them 
are  Jurisdictional,  but.  If  true,  are  mere  ir- 
regularities, which  would  not  affect  the  Ju- 
risdiction of  the  court  over  the  subject-mat- 
ter. UpdegrafF  v.  Palmer,  107  Ind.  181,  and 
cases  cited  on  page  185,  6  N.  B.  SS3.  Be- 
sides, no  such  motion  was  made  before  the 
board  of  commissioners,  and  the  same  could 
not,  therefore,  be  made  In  the  circuit  court 
Budd  V.  Reidelbach,  and  authorities  cited, 
supra.  There  was  no  error  in  overruling  this 
motion. 

The  ftrartb  error  assigned  Is  "that  the  court 
erred  In  indicating,  on  appellant's  remon- 
strance, at  the  suggestion  of  appellee,  on  which 
Items  therein  he  would  permit  appellant  to 
give  evidence  to  the  Jury."  It  Is  set  forth,  in 
the  bill  of  exceptions,  "that,  after  the  Jury  had 
beea  sworn,  and  before  any  evidence  liad  been 
given,  appellee  moved  the  court  to  indicate 
what  items  of  the  remonstrance  evidence  would 
be  submitted  to  the  Jury  upon,  and  to  the 
motion  of  appellee,  appellant  objected,  and 
over  tlie  objections  of  appellant  the  court  in- 
dicated and  said  he  would  not  permit  evidence 
to  be  Introduced  to  the  Jury  to  support  Items 
numbered  2,  3,  4,  5,  10,  11,  12,  13,  and  14, 
to  which  appelant  excepted."  No  question  is 
presented  by  this  assignment  of  error.  The 
Items  of  the  lemonstrance  were  not  stricken 
out  They  remained  a  part  of  the  r^non- 
Btrance,  after  the  statement  of  the  court,  the 
same  as  before.    The  statement  of  the  court 


that  evldoice  would  not  be  admitted  under  the 
Items  named  was  not  a  ruling  to  which  an 
available  exception  could  be  taken.  It  amount- 
ed to  no  more  than  an  announconent  In  ad- 
vance of  what  Ills  ruling  would  l>e  If  such  evi- 
desxce  were  offered.  None  was  offered.  The 
question  could  only  be  presented  by  an  offer  to 
prove  facts  In  support  of  said  Items.  If  such 
evidence  had  been  excluded  by  the  court 
when  properly  offered,  an  exception  could  tlien 
be  taken  to  the  mltng  of  the  court,  and  not  be- 
fore. "We  have  carefully  examined  said  items, 
however,  and  tliink  it  would  have  Yteea  piop- 
er  to  have  excluded  such  evidence  if  It  had 
been  offered.  Said  Items  either  presented 
questions  already  determined  by  the  court, 
and  not  triable  by  Jury,  or  were  causes  of  re- 
monstrance which  were  more  fully  stated  in 
other  Items  than  those  named.  The  error, 
therefore.  If  any  was  committed,  was  harm- 
less. For  the  same  reason  It  would  not  have 
been  error  If  the  court  bad  stricken  out  said 
items  on  motimi. 

After  the  return  ot  the  verdict,  appellant 
filed  a  motlcm  for  a  venire  de  novo,  which  was 
overruled  by  the  court  The  verdict  of  the 
Jury  Is  as  follows:  "We,  the  Jury,  find  that 
the  ditch  In  controversy  wIB  be  conducive  of 
public  health,  convoilence,  and  welfare,  and 
that  the  proposed  route  in  the  viewers'  report 
will  be  practicable,  and  that  the  assessments 
set  out  in  said  report  are  In  proportion  to  the 
benefits  to  be  derived  from  said  ditch,  except 
that  the  assessment  against  Mrs.  Steele's  land 
Is  In  excess  of  the  benefits  to  be  derived  by 
her  In  tlie  sum  of  |20,  and  we  assess  her  dam- 
ages In  that  sum,  and  In  all  respects,  except 
the  assessment  of  that  amount  of  damages  In 
her  favor,  we  find  generally  in  fftvor  of  Aza- 
rlah  Bmpson,  and  in  favor  <tf  the  construction 
of  the  ditch  as  specified  in  the  report  of  view- 
ers on  file  In  this  cause.  Leroy  M.  Mains, 
py)reman."  An  appeal  lies  from  the  orders  of 
the  board  of  commissioners  as  provided  by  sec- 
tion 4801,  Rev.  St  1881  (section  5671,  Rev.  St. 
1894),  only  in  regard  to  the  following  ques- 
tions: "First  Whether  said  ditch  will  be  con- 
ducive to  the  public  health,  convenience  or 
■weltaie.  Second.  Whether  the  route  thereof 
Is  practicable.  Thh^.  Whether  the  assess- 
ments made  for  the  ccxistmctlon  of  the  ditch 
are  In  proportion  to  the  lienefits  to  be  derived 
therefrom.  Fourth.  The  amount  of  damages 
allowed  to  any  person  or  persons  or  CMpora- 
tion."  The  verdict  finds  specially  upon  each 
of  the  (our  questions  stated,  the  cmly  mes  sub- 
mitted to  the  Jmy.  Denton  v.  Thompson,  136 
Ind.  446,  457,  459,  35  N.  B.  264;  Pertdns  v. 
Haywanl,  124  Ind.  445,  24  N.  B.  1033.  While 
tiie  verdict  might  have  been  more  definite  and 
certain  In  regard  to  the  question  of  appellant's 
benefits  and  damages,  yet  It  Is  easily  under- 
stood. The  rule  is  that  a  verdict  is  not  bad 
for  informality  if  ttie  court  can  understand  it 
It  is  to  have  a  reasonable  Intendment,  and  Is 
to  receive  a  reasonable  construction,  and  must 
not  be  avoided  except  from  necessity.  Poison 
T.  State,  137  Ind.  519,  85  N.  B.  907;  Danlete 
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T.  McOtnida,  97  Uid.  649;  Cliamben  ▼.  Batcb- 
«»,  82  Ind.  508.  There  yns  no  error  In  over- 
rulinsr  the  motion  for  a  yenlie  de  novo.  Den- 
ton y.  Thompson,  186  IndL,  on  page  459,  36  N. 
B.  264;   Budd  t.  Heldelhach,  anpia. 

After  the  ooort  overruled  the  motion  for  a 
renlre  de  novo,  mpellant  filed  a  motion  "for 
Judgment  on  the  verdict,  discharging  her  prop- 
erty from  the  lien  of  tlie  assessment  for  bene- 
fits as  made  by  tlie  viewers,  and  for  damages 
In  the  som  of  $20,  and  for  her  oosta"  This 
motion  the  court  overmled.  It  is  clear  from 
the  verdict  tliat  the  |1S0  hoieflts  assessed  by 
the  viewers  was  to  stand  and  be  paid  by  appel- 
lant, and  that  she  was  allowed  $20  damages. 
It  follows  that  the  appellant  was  not  entitied 
to  the  Judgment  she  asks  the  court,  by  her  mo- 
tion, to  render.  Judgment  was  rendered  on 
the  verdict,  estaUishing  "the  proposed  work," 
etc,  "and  that  appellant  be  allowed  $20,  and 
(liat  am)ellee  recover  of  appellant  three-fonrths 
of  his  costs,  and  that  appellant  recover  of  ap- 
pellee one-fourth  of  her  costs,  and  that  the 
viewers  shall  meet  and  apportion  the  payment 
of  the  $20,  as  provided  by  section  4300,  Rev. 
8t  1881  (section  5870,  Bev.  St  1884),  and  the 
amendments  tha«tDw"  Appellant  moved  to 
modify  the  Judgment  so  that  she  recover  her 
costs.  Instead  of  one-fourth  thereof.  Appel- 
lant had  only  succeeded  as  to  one  issue,— that 
of  damages,— while  all  the  other  issues  were 
found  against  her.  She  was  not  therefore,  en- 
titled to  recover  all  her  costs.  Rogers  v.  Ve- 
nls,  137  Ind.  221,  225,  86  N.  B.  841;  Zigler  v. 
Menges,  121  Ind.  99,  and  cases  cited  on  page 
108,  22  N.  a  762;  Watkius  v.  Pickering,  92 
Ind.  332,  335. 

One  of  the  causes  specified  tor  a  new  trial  Is 
that  the  verdict  is  not  sustained  by  the  evi- 
dence. Although  there  is  some  conflict  in  tlie 
evidence^  there  la  evidence  which  suppwts  the 
verdict  on  every  issue  in  the  case,  and,  under 
the  flrmly-settled  rule,  this  court  cannot  re- 
verse a  ease  on  the  weight  of  the  evidence. 
Lawrence  t.  Van  Buskirk  (Ind.  Sop.)  40  N. 
B.  64. 

It  is  earnestly  insisted  by  appellant  that 
there  was  no  proof,  that  the  notice  required  by 
section  8,  p.  331,  Acts  1893  (section  5683,  Rev. 
St  1894;  Section  4298,  Rev.  St  1881),  was 
ever  given,  and  that  therefore,  the  verdict  was 
not  sustained  by  the  evidence.  The  question 
of  notice  was  not  to  be  determined  by  the 
Jury,  but  by  the  court  The  board  of  commis- 
sioners found  that  proper  notice  had  beoi 
given.  No  party  to  this  proceeding,  either  be- 
fore tlie  board  or  In  the  circuit  court,  whether 
they  remonstrated  or  not  can  question  the  Ju- 
risdiction of  the  board  or  the  circuit  court 
Appellant  cannot  question  the  Jurisdiction,  be- 
cause she  waived  the  defects  In  the  notice,  if 
any,  by  filing  her  remonstrance.  The  other 
parties  cannot  for  the  reason  that  as  there 
was  some  notice,  the  finding  ot  the  board  of 
commissioners  that  notice  was  given,  and  the 
Judgment  of  the  circuit  court  In  the  case,  are 
conclusive  In  a  ooUateial  attack.    Perkins  t. 


Hay  ward,  182  Ind.  96,  103,  and  cases  dted  oo 
page  104,  81  N.  B.  670;  Munc^  v.  Joesit  74 
Ind.  409. 

It  la  clahned  by  appellant  that  the  ditch  Is 
partly  located  on  the  right  of  way  of  the  O. 
&  M.  R.  W.  Co.,  and  that  such  location  -is 
not  authorized,  for  the  reason  tliat  property 
once  taken  and  appropriated  to  one  public  use 
cannot  again  be  appropriated  to  another  pub- 
lic use,  citing  City  of  Valparaiso  v.  Chicago  & 
a.  T.  Ry.  Co.,  123  Ind.  467,  24  N.  B.  249. 
The  rule  urged  by  appellant  only  applies  whea 
the  second  public  use  would  naturally  injure  or 
destroy  the  uses  for  which  such  right  of  way 
was  employed,  and  when  the  same  could  not 
exist  without  Impairing  the  first  uses.  Cin- 
cinnati, W.  &  M.  R.  Co.  V.  City  of  Anderson, 
189  Ind.  400,  and  cases  dted  on  page  402,  38 
N.  B.  167.  It  la  not  claimed,  nor  does  the 
evidence  show,  that  the  location  of  the  diahi 
upon  the  right  of  way  would  In  any  way  Iup 
terfere  with  the  uses  of  the  railroad  company. 
On  the  contrary,  it  was  found  by  the  viewer^ 
reviewers,  and  Jury,  and  adjudged  by  the  low- 
er court  that  the  same  would  be  a  benefit 
to  said  right  of  way.  The  railroad  company 
named  was  a  party  to  the  ptDceedlng,  and  as- 
sessed with  benefits,  and  raised  no  ohjection 
to  such  location  or  assessment  If  it  were 
conceded  that  such  objection  could  be  success- 
fully made  by  the  railroad  company,  it  does 
not  follow  that  appellant  can  do  so.  The  rule 
Is  that  appellant  can  only  btlxtg  before  the 
court  such  questions  as  afltect  her  rights,  not 
such  as  affect  the  rights  of  others.  Zigler  v. 
Menges,  121  Ind.,  on  page  108,  22  N.  B.  782. 
The  railroad  company,  having  beoi  a  party 
to  the  proceedings,  and  having  raised  no  ob- 
jection to  the  same,  cannot  successfully  assail 
such  location  of  the  ditch,  even  If  oroneoudy 
made.  Perkins  v.  Hayward,  supra.  What  we 
have  said  concerning  the  proof  of  notice  and 
the  location  of  the  ditch  on  the  right  of  way 
of  the  railroad  c(»npany  disposes  ot  the  quea- 
tkm  presented  by  the  court's  refusal  to  give 
the  ltt8tructi(nis  requested  by  appellant  Titen 
Is  no  available  error  in  the  record.  Judgment 
affirmed. 

'  a4S  lod.  SO) 

DB  HART  V.  BOARD  OP  COM'RS  OP 

JOHNSON  COUNTY.  1 

(Supreme  Court  of  Indiana.     Nov.  1,  1896.) 

Bill  or  Ezobptions— Transokift  ov  EviDsitoa— 

iKOOBPOBATIOlf  Iir   RBCOHD— BUBDSIC  OW 

Paoov— iMSTRUonoNs. 

1.  The  filing  of  a  bill  of  ezceptions,  as  le- 

?nlred  by  Rev.  St  1894,  t  641  (Rev.  St  1881, 
629),  is  essential  to  its  consideration  on  appeal. 

2.  It  most  affirmatively  appear  that  the 
manuscript  of  the  evidence  was  filed  in  the  clerk's 
office,  as  required  by  Rev.  St  1894,  g  1476  (Rev. 
St  1881,  f  1410),  before  it  will  be  considered  on 
appeal. 

8.  A  so-called  bill  of  exceptions,  attached  to 
the  transcript  after  the  clerk's  certificate,  and 
after  the  assignment  of  errors,  and  not  certified 
to  be  a  bill  of  exceptions  by  the  clerk  of  the  trial 
court,  is  not  entitled  to  be  considered  as  part  of 
the  record. 


X  Rehearing  denied. 
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4.  An  fnstrncflon  that  plaintiff  mnrt  "ptwt 
mil  dw  material  facta  in  the  complaint  by  a  pie- 
ponderance  of  the  evidence"  was  not  improper. 

5.  When  the  evidence  is  not  in  the  record, 
Instructions  given  by  the  court  cannot  be  regard- 
ed aa  erroneous.  If  they  are  correct  upon  any 
•tata  of  facts  adiaissible  under  the  issues. 

Appeal  from  circuit  court,  Bartholomew 
county;  Francis  T,  Herd,  Svige. 

Action  by  Margaret  De  Hart  against  the 
board  of  commissioners  of  Johnson  county, 
to  recover  damages  for  personal  Injuries. 
Defendant  had  judgment,  and  plaintiff  ap- 
peals.    Affirmed. 

M.  h,  Herbert  and  Hacker  &  Remy,  fw  ap- 
pellant   T.  W.  Woollen,  for  appellee. 

McOABB,  J.  The  appellant  sued  the  ap- 
pellee in  the  Johnson  circuit  court  to  recover 
damages  for  personal  Injuries  alleged  to 
have  been  received  by  her,  the  proximate 
cause  for  which,  she  alleged,  was  the  negli- 
gence of  the  appellee  in  leaving  unguarded, 
by  railing,  an  approach  to  a  county  bridge 
In  said  Johnson  county.  The  venue  of  the 
cause  was  changed  to  the  Bartholomew  cir- 
cnlt  court,  where  a  trial  of  the  Issues  Joined 
resulted  ia  a  verdict  and  Judgment  for  the 
defendant,  over  plalntlflTs  motion  for  a  new 
trial. 

The  only  question  presented  by  the  assign- 
ment of  error  arises  out  of  the  action  of  the 
trial  court  In  overruling  the  plalDtifTs  mo- 
tion for  a  new  trial.  The  errors  complained 
of  in  the  motion  for  a  new  trial  are  the  giv- 
ing, and  refusal  of  the  court  to  give,  certain 
instructions,  the  admission  of  certain  evi- 
dence, and  that  the  verdict  was  contrary  to 
law  and  the  evidences  To  determine  most 
of  the  questions  thus  raised  it  is  essential 
that  we  have  the  evidence  before  us.  There 
Is  attached  to  the  transcript  what  purports 
to  be  a  bin  of  exceptions,  properly  signed  by 
the  trial  Judge,  incorporating  Into  said  bill 
what  purports  to  be  the  original  longhand 
manuscript  of  the  evidence.  But  there  are 
several  reasons  why  it  is  not,  and  cannot  be, 
considered  a  part  of  the  record: 

1.  There  is  no  statement  anywhere  in  the 
transcript  that  the  bill  of  exceptions  was 
ever  filed  in  the  clerk's  office.  This  Is  re- 
quired to  be  done  before  it  can  become  a 
part  of  the  record.  Rev.  St  18&1,  I  Oil 
(Rev.  St  1881,  {  629);  Shulse  v.  McWIUIams. 
IW  Ind.  512,  3  N.  B.  243;  Loy  v.  Loy.  90 
Ind.  404;  Steward  v.  State,  113  Ind.  505, 
16  N.  E.  186;  Downey  v.  Head,  138  Ind.  503, 
88  N.  B.  168;  Commissioners  v.  Huffman, 
134  Ind.  1,  31  N.  B.  670;  Guiri  v.  Glllett, 
124  Ind.  601,  24  N.  B.  1036;  Shewalter  v. 
Bergman,  132  Ind.  656,  27  N.  B.  159;  Rail- 
road Co.  V.  O'Brien  (at  this  term)  41  N.  fi. 
528. 

2.  There  is  nothing  to  show  that  the  long- 
hand manuscript  was  ever  filed  In  the  clerk's 
office  before  it  was  Incorporated  In  the  bill 
of  exceptions.  This  the  statute  requires  to 
be  done.    Rev.  St  1804.  |  1470  (Rev.  St 


1881,  I  1410).  This  statntory  reqnlrement 
has  an  important  slgniflcance,  became  the 
same  section  anthorlzes  and  requires  the 
clerk,  when  it  has  been  so  filed,  "to  certify 
the  said  original  manuscript  of  evidence 
when  the  same  shall  have  been  incorporated 
in  a  UU  of  exceptions,  to  the  supreme  court 
or  other  court  of  appeal.  Instead  of  a  tran- 
script thereof."  It  is  a  general  principle  of 
law  that  public  records  must  be  Identified 
and  authenticated  by  the  keeper  and  legal 
custodian  thereof.  Painter  v.  Hall.  75  Ind. 
208;  20  Avck  &  Eng.  Bnc.  Law,  514,  515, 
and  anthorities  there  dted.  Unless  the 
IcHighand  manuscript  has  been  filed  in  the 
cause  with  the  derk  before  it  is  incorporat- 
ed in  the  bill  of  exceptions,  he  cannot  certify 
the  original  thereof  to  this  court  and  identi- 
fy and  authenticate  It  as  the  statute  cited 
requires,  because  he  has  not  been  made  the 
legal  keeper  or  custodian  of  the  original  long- 
hand manuscript  as  such,  but  has  been 
made  the  custodian  of  the  bill  of  exceptions 
Incorporating  It;  and  the  original  of  that 
document  the  statute,  as  a  general  thing, 
does  not  authorize  him  to  certify  to  thia 
court 

8.  And  what  purports  to  be  the  bill  of  ex* 
ceptlons  in  the  case  before  us  is  not  incor- 
porated into  the  transcript  but  is  attached 
to  the  transcript  after  the  clerk's  certificate^ 
and  aftor  the  assignmoit  of  errors,  nor  is  it 
certified  to  be,  nor  identified  as,  the  bill  of 
exceptions  by  the  clerk  of  the  trial  court 
Any  one  of  these  reasons  is  sufficient  to 
prevent  It  being  considered  as  a  part  of  the 
record.  The  evidence  not  being  in  the  rec- 
ord, we  must  presume  that  the  instructions 
asked  were  refused  because  they  were  not 
applicable  to  the  case  made  by  the  evidence. 
Jenkins  v.  Wilson,  140  Ind.  544,  40  N.  B.  39; 
and  authorities  there  dted;  Holland  t. 
State,  181  Ind.  568,  31  N.  B.  359;  State  v. 
Beackmo,  8  Blackf.  246;  Ruffing  y.  Tilton. 
12  Ind.  258;  Railroad  Co.  v.  Cox,  37  Ind. 
325;  Blizzard  v.  Bross,  56  Ind.  74;  Stout  v. 
Turner,  102  Ind.  418,  26  N.  B.  85;  Railroad 
Go.  T.  Rowan,  104  Ind.  88,  8  N.  B.  627. 

The  court  gave  23  Instructions,  to  the  glv>- 
ing  of  22  of  which  exception  was  takoi. 
The  first  one  told  the  Jury:  "It  devolves  on 
the  plaintiff  to  prove  all  the  material  facts 
in  the  complaint  by  a  preponderance  of  the 
evidence^  and  if  she  falls  to  do  so  you  should 
find  for  the  defendant"  In  support  of  the 
objection  to  this  instruction  we  are  cited  to 
liong  V.  Doxey,  50  Ind.  385.  The  instruc- 
tion there  condemned  told  the  jury,  in  effect 
that  they  must  find  for  the  defendant  if  the 
plaintiff  had  failed  to  establish  all  the  facts 
alleged  In  the  complaint  That  Is  a  very 
different  thing  from  requiring  the  plaintiff 
to  prove  all  the  material  facts  alleged  In 
the  complaint  In  Lime  Ca  r.  Oriffln,  139 
Ind.,  at  page  147,  38  N.  B.,  at  page  411. 
speaking  of  a  similar  objection  to  an  in- 
struction, this  court  said:  "Other  charges. 
Stating  the  theory  of  the  action,  the  burden 
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4^  proof,  and  the  requirement  tli«t  less  than 
all  tlte  facts  pleaded  by  the  plalntlft  would 
not  aupprnt  a  recorery  were  giren,  when 
ooDsidered  in  cemnection  with  that  to  which 
exception  is  taken,  presented  the  question 
fairly  that  upon  the  whole  case  a  preponder- 
ance of  tlie  evidence  must  be  found  In  favor 
ot  the  material  facts  of  the  complaint  before 
a  verdict  tot  the  plaintifl  could  stand."  That 
decision  is  exactly  applicable  to  and  deci- 
sive of  the  objecticm  to  the  Instruction  now 
before  us.  We  have  examined  all  the  other 
instructions  objected  to,  and  find  that  many 
of  them  in  the  abstract  are  fully  as  favora- 
ble to  the  appellant,  if  not  more  so,  than  she 
had  a  right  to  demand.  When  the  evidence 
is  not  in  the  record,  InBtmctlons  glvffli  by 
the  court  cannot  be  regarded  as  erroneous 
if  they  can  tie  considered  correct  upon  any 
state  of  facts  admissible  under  the  issues. 
Hlllcer  V.  Kdley,  130  Ind.  356,  30  N.  B.  304; 
Joseph  V.  Mather,  110  Ind.  114,  10  N.  B.  78; 
Plow  Co.  T,  Walmsley,  110  Ind.  ZVi,  11  N. 
E.  282;  Rapp  v.  Kester,  125  Ind.  78,  26  N. 
B.  141,  and  cases  cited  In  each;  Abrams  v. 
Smith,  8  Blackf.  96;  Murray  v.  Fry,  6  Ind. 
371;  Ruffing  v.  Tllton,  12  Ind.  259;  List 
V.  Kortepeler,  26  Ind.  27;  State  v.  Prazler, 
28  Ind.  196;  Railway  Co.  v.  PoweU,  40  Ind. 
37;  Keating  v.  State,  44  Ind.  449;  Insurance 
Co.  T.  Johnson,  46  Ind.  315;  Hlgbee  v. 
Moore.  66  Ind.  263;  Association  v.  Houghton, 
103  Ind.  286,  2  N.  B.  763;  Railroad  Co.  ▼. 
Rowan,  supra.  There  are  none  of  the  other 
Instructions  that  would  be  erroneous  under 
any  state  of  facts  admissible  under  the  is- 
sues. The  evidence  not  being  In  the  record, 
the  admission  of  evidence  complained  of  Is 
not  before  us,  nor  Is  the  question  whether 
the  verdict  Is  contrary  to  the  law  or  the  evl- 
dfflice  presented.  The  errors  complained  of 
not  being  shown  by  the  record,  the  Judgment 
is  affirmed. 

(142  Ind.  460) 

KBltLIN  et  aL  v.  REYNOLDS,  Auditor,  et  al 

(Supreme  Court  of  Indiana.     Nov.  5,  1895.) 

Towns— Taxation— Salaries  op  Officbbs. 

1.  Property  sitnated  within  and  taxable  by 
a  city  is  not  taxable  for  township  purposes  by 
the  township  in  which  the  city  is  located.  36 
N.  B.  693,  affirmed. 

2.  Act  March  31,  1879,  i  82,  providing  that 
township  trustees  shall  receive  for  actual  serv- 
ices $2  per  day,  payable  out  of  the  township 
fund,  and  that  for  all  serrices  as  overseers  of 
the  poor,  such  trustees  shall  be  paid  from  the 
county  treasury,  was  not  impliedly  repealed  by 
Acts  March  6,  1889.  March  7,  1881,  and  March 
4.  1893.  each  of  which  provided  that  township 
trustees  should  receive  $2  per  day  as  full  com- 
nensation  for  all  services  performed  In  any  ca- 
pacity.    36  N.  E.  683,  affirmed. 

8.  The  expenditures  of  a  township  trustee 
for  blanks,  records,  fuel,  rent,  attorney's  fees, 
etc.,  are  not  expenses  in  which  the  urban  and  sub- 
urban population  of  a  township  are  interested  in 
common,  and  do  not  constitute  a  charge  against 
the  township  fund. 

4.  Tlie  service  to  be  performed  by  a  township 
trustee  in  reference  to  the  township  library,  es- 
tablished ty  Act  March  6, 1865,  la  in  his  capacity 


as  sdiool  trustee,  and  is  not  a  service  for  wlridi 
the  urban  population  of  tiie  township  may  b« 
taxed. 

Petition  toe  rehearing.    Overruled. 
For  decision  on  appeal,  see  30  N.  D.  683. 

HACKNEY,  J.  The  appdiee  has  presented 
an  extended,  earnest,  and  able  petition  for  a 
rehearing.  With  one  or  two  exceptions  the 
questions  argued  are  those  passed  upon  in  the 
original  (^biion.  It  is  insisted  that  we  were 
in  error  In  holding  that  the  services  of  a  trus- 
tee as  overseer  of  the  poor  are  compensated 
from  the  county  treasury  and  not  from  the 
township  fund.  It  Is  claimed  that  the  acts  of 
March  6,  1889,  March  7,  1891,  and  March  4, 
1886,  repeal  section  82  of  the  act  of  March  31, 
1879  (Acts  1879,  p.  142),  which  provided  that: 
"The  per  diem  of  township  trustees  shall  be  as 
follows:  For  each  actual  day's  service  they 
shall  be  allowed  to  be  paid  out  of  the  town- 
ship fund,  ¥2.00:  Provided,  that  toe  all  serv- 
ices as  overseer  of  the  poor,  said  township 
trustees  shall  be  paid  out  of  any  funds  In  the 
county  treasury  not  otherwise  appropriated, 
on  the  order  of  the  board  of  county  commis- 
sioners." Tlie  alleged  repealing  statutes  each 
contained  tiie  provision  "that  each  trustee  at 
any  township  in  this  state,  shall  receive  for 
the  time  he  Is  necessarily  engaged  in  the  dis- 
charge of  his  duties,  the  sum  of  two  dollars 
per  day  and  this  shall  be  full  compensation 
for  all  services  that  they  shall  in  any  capacity 
and  in  any  manner  perform."  By  the  same 
sectlcms  salaries  are  provided  for  trustees  In 
townships  having  populations  from  75,000  to 
100,000.  Laws  in  conflict  with  these  provi- 
sions are  expressly  repealed,  but  there  is  no 
provision  expressly  or  by  implication  repeal- 
ing the  former  provl8l(»,— that  made  by  the 
act  of  1879,  supra,— f<Hr  the  payment  of  such 
per  diem  from  the  township  fund,  and  as  over- 
seer of  the  poor  from  the  county  treasury.  As 
we  said  in  the  original  opinion,  the  poor  sys- 
tem is  distinctly  a  county  system,  in  the  man- 
ner and  source  of  Its  support,  and  this  Is  veri- 
fied by  reference  to  the  statute.  Rev.  St 
1894,  a  8142^190  (Rev.  St  1881,  U  6066- 
6114).  By  section  8145,  Rev.  St  1894  (section 
6069,  Rev.  St  1881),  the  support  at  the  poor  Is 
expressly  charged  upon  the  counties,  and  the 
lioards  of  commissioners  are  directed  to  lalse 
the  moneys  for  that  purpose.  This  obligation 
extends  to  the  transient,  as  well  as  the  perma- 
nent, or  resident,  poor.  Settlements  by  the 
overseer  are  made  with  the  county  commis- 
sioners, and  the  moneys  expended  by  him  are 
drawn  on  the  order  of  the  board  from  the 
county  treasury.  Rev.  St.  1804,  {{  8160,  8163, 
8164  (Rev.  St  1881,  8§  0084,  6067,  6088).  This 
theory  of  the  law  was  clearly  outlined,  both 
dS  to  services  performed,  and  as  to  compensa- 
tion, in  the  cases  of  Board  t.  Bromley,  106 
Ind.  158,  8  N.  B.  923,  and  Board  v.  Fischer, 
86  Ind.  139.  To  take  the  charge  of  compen- 
sation to  the  overseer,  from  the  county,  and 
to  place  it  against  the  township,  breaks  the 
uniformity  of  the  system  as  a  county  charge. 
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wltbont  any  reflBon  for  bo  dotng.  Theie  being 
no  reason  for  so  doing,  and,  tbe  lasgnage  of 
the  act  not  disclosing  an  Intention  to  do  so, 
we  cannot  presume  that  the  legislature  desired 
or  IntMided  to  repeal  tbe  provision  of  the  act 
of  1879  that  compensation  as  overseer  should 
be  paid  from  tbe  county  treasury.  The  law 
does  not  fftyor  the  repeal  of  statutes  by  Impli- 
cation, but  requires  clearly  repugnant  Ian- 
guage  to  effect  such  repeal.  Hunt  t.  Railway 
C!o.,  112  Ind.  69,  13  N.  B.  263;  Chamberlain 
▼.  City  of  Bvansyllle,  77  Ind.  642;  Water 
"Works  Co.  T.  Burkhart,  41  Ind.  364;  Blaln  v. 
Bailey,  26  Ind.  165;  Spencer  v.  State,  5  Ind. 
41.  We  conclude,  therefore,  that  the  salary 
of  the  trustee,  acting  as  overseer  of  tbe  poor. 
Is  payable  from  the  county  treasury,  and  that 
It  is  not  a  chargre  against  the  township  fund. 

It  Is  further  Insisted  that  the  oEBce  expenses 
of  the  trustee,  such  as  blanks,  records,  light, 
fuel,  office  rait,  and  attorney's  fees,  constitute 
an  expenditure  In  which  the  urban  and  the 
suburban  populatlmi  of  a  township  are  inter- 
ested In  common,  and  that  they  constitute  a 
charge  against  the  township  fund.  Counsel 
have  not  advised  us  as  to  the  authority  under 
which  a  trustee  may  Incur  these  various  Items 
of  expense,  and  charge  them  to  the  township 
fund.  We  know  of  no  statutory  provision  au- 
thorizing the  expense  of  office  rent,  fuel,  and 
light,  and  conclude,  therefore,  that  no  author- 
ity exists.  Board  v.  Axtell,  96  Ind.  384;  State 
V.  Mill  (at  the  present  term)  41  N.  B.  1026.  If 
blanks  and  records  are  required,  they  are 
chargeable  to  the  fund  in  whose  interest  they 
are  required  to  be  kept,  and  are  not  a  charge 
against  the  united  urban  and  suburban  popu- 
lation, unless  required  for  the  united  purposes 
of  such  populations,  and  these  we  hold  do  not 
exist.  As  to  attorney's  fees,  if  the  employ- 
ment were  on  behalf  of  the  roads,  if  author- 
ized at  all.  It  would  be  a  charge  to  the  road 
fund,  and  If  on  behalf  of  the  schools,  a  charge 
against  the  school  fund,  etc  But,  without 
some  Joint  Interest  existing  between  such  p<^ 
nlatlons,  there  could  be  no  joint  liability,  and 
no  necessity  for  a  Joint  fund.  If,  howevor, 
any  or  all  <^  such  expenditures  are  proper, 
they  are  such  as  to  enable  the  trustee  to  as- 
sign them  to  tbe  particular  interest  requiring 
them.  Their  existence  does  not  prove  that 
both  populations  must  bear  them  Jointly.  It 
Is  suggested,  also,  that  a  service  performed  for 
the  people  of  the  cities  and  those  ot  the  conn- 
try  is  that  of  making  a  registry  of  dogs,  as 
required  by  Acts  1891,  p.  45a  That  act  was 
approved  March  6,  1891,  and  by  its  first,  sixth, 
and  eighth  sections  created  a  method  for  the 
taxation  of  dogs,  to  the  exclusion  of  all  other 
methods  of  taxation  for  such  animals.  On 
the  6th  day  of  March,  1891,  a  later  act  was 
approved  (Acts  1891,  p.  199),  sections  47  and 
58  of  which  provided  another  and  antagonistic 
method  of  taxation  for  such  animals.  The  lat- 
ter act  r^ealed  the  former  by  necessary  impli- 
cation, and  the  services  of  the  trustee  contem- 
plated by  the  former  act  at«  not  cequlied  to 
be  performed. 


It  la  further  contended  that  llw  tmstee  to 
required  to  perform,  for  such  two  pt^ulatlons, 
In  commm,  the  service  of  controlling  the 
township  library,  and  to  this  proposition  are 
dted  BecUon  4627,  Rev.  St  18S1  (section  6018^ 
Rev.  St  1884).  These  sections  are  from  the 
general  school  law  of  March  8,  1866  (Acts 
1865,  p.  1).  By  sectloD  182  of  the  act  the 
libraries  are  denominated  "township  school 
libraries."  They  were  purchased,  not  by  the 
townships,  but  by  the  state,  and  wera  dis- 
tributed to  the  townships  on  the  basis  of 
school  population.  The  tmstees  are  required, 
"at  the  commencement  of  each  school  term,  at 
each  schoolhouse  In  their  respective  townships, 
to  cause  a  notice  to  be  posted  up,  statlag 
where  the  library  is  kept  and  Inviting  the 
free  use  of  the  books  thereof  by  the  persons 
of  their  respective  townships,"  etc.  Bvery  Im- 
plication from  the  provisions  of  the  act  Is  that 
the  legislature  intended  the  library  system  t» 
constitute  »  part  of  the  educational  or  com- 
mon-school system  of  the  state,  and  that  the 
service  to  be  performed  by  the  trustee,  in  con- 
nection therewith.  Is  In  his  capacity  as  school 
trustee^  This  conclusion  is  aided  by  the  pro- 
visions, in  other  laws,— Bev.  St  1884^  H  6013- 
6017  (Rev.  St  1881,  U  4524-4526);  Acts  1891, 
p.  35,— for  the  establishment  maintenance; 
and  control  of  city  and  town  llbrariea,  on  be- 
half of  such  corporations.  Independently  of 
the  civil  or  school  townships.  Very  clearly, 
we  think,  the  attention.  If  any,  which  a  tms- 
tee may  devote  to  the  township  school  libra- 
ries Is  not  a  service  for  or  in  which  the  popu- 
lation of  a  city  withhi  the  civil  township  is  in- 
terested, or  may  be  taxed  to  support  The  30 
years  which  have  elapsed  since  such  libraries 
were  established,  and  during  which  no  funds 
have  been  provided  for  their  renewals  and  ad- 
ditions, have,  in  most  Instances,  probably,  made 
such  libraries  institutions  of  the  past  and 
have  rendered  the  provlsIcHis  of  the  act  of  1865 
as  to  trustee's  care  a  dead  letter.  In  any 
event  the  service  required  Is  on  behalf  at  bis 
school  township;  and  If  no  compensation  is 
provided  from  the  school  revenues,  a  question 
upon  which  we  venture  no  opinion,  that  fact 
should  be  no  reason  for  taxing  populations  not 
within  the  school  township  to  raise  funds  to 
pay  such  compensation. 

Again,  counsel  discuss  what  they  claim  to 
be  an  injustice  to  the  subtvban  population  to 
require  theh-  property  to  bear  tbe  entire  bur- 
den of  taxation  toe  a  township  fund.  It  is  up- 
on the  theory  that  the  benefits  derived  from 
the  sources  to  which  such  fund  Is  expended 
accrue  to  such  populations  exclusively,  that 
such  burden  Is  required  to  be  so  borne.  If 
those  not  benefited  shared  the  burdens,  the  In- 
justice would  result  to  them.  To  Insist  that 
as  to  tbe  gathering  of  the  townsbip  fund,  the 
urban  population,  though  not  sharing  In  tbe 
benefits,  should  share  in  its  burdens,  supplies 
equally  the  argument  for  contending  that  tbe 
suburban  population  should  aid  in  supporting 
the  schools  and  tbe  streets  and  alleys  of  tbe 
cities.     Such  a   contention,  however,   would 
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niake  the  injostice  of  such  a  rnle  masifest  to 
the  members  of  the  suburban  population.  Aft- 
er a  aeccmd  full  Investigation  of  the  question, 
we  are  convinced  that  we  were  not  in  ernu:  in 
oar  original  conclusions.  The  petition  for  a 
rehearing  Is  ovwruled. 


(13  Ind.  App.  401) 

JfAIN  T.  FIELD. 
(Amellate  Conrt  of  Indiana.     Oct  81,  1895.) 
Rkheabinq— Res  Judicata. 
On  appeal  in  an  action  to  recover  money 
collected  by  defendant  on  a  note  in  violation  of 
an  injunction,  a  rehearing  will  not  be  granted  be- 
came the  court  failed  to  pass  on  the  rejection  of 
evidence  that  defendant  had  transferred  the  note 
before  the  issuance  of  the  injunction,  and  that  col- 
lection was  made  by  the  transferee,  where  it  ap- 
pears that  the  same  matter  was  set  up  as  a  de- 
fense, and  determined  against  appellant,  in  the 
injunction  suit. 

On  rehearing.   Denied. 

For  former  opinion,  see  40  N.  B.  IIOS. 

REINHARD,  0.  J.  Appellant's  learned  coun- 
sel complain  that  we  did  not,  in  oar  former 
opinion,  pass  upon  all  the  questloDB  presented 
by  them  in  the  record.  The  coly  undlsposed- 
of  question  discussed  In  appellant's  brief  fco-  a 
rehearing  relates  to  the  rejectim  of  certain  tes- 
timony iHroposed  to  be  given  by  the  appellant 
He  offered  to  iirove  by  himself  and  another 
witness  that  he  did  not  violate  the  order  of  the 
court  embraced  in  the  injunction  after  the 
same  was  finally  determined,  tor  the  reascm 
that  he  had  previously  given  and  transferred 
the  note  sued  on  to  one  Parks,  of  Louisville, 
Ely.,  a  nephew  of  the  appellant,  and  that  it 
was  In  fact  said  Parks  who  Instituted  and 
carried  on  the  suit  in  the  Louisville  law  and 
equity  court,  and  not  the  appellant,  although 
the  suit  was  carried  on  in  the  name  of  the 
latter,  but  without  his  knowledge  and  con- 
sent; that,  as  soon  as  appellant  was  Informed 
of  the  suit,  he  disclaimed  any  hiterest  therein, 
and  thereafter  It  was  prosecuted  in  the  name 
of  said  Parks,  who  was  the  real  party  in  tai- 
terest;  and  that  the  moaey  was  in  reality 
collected  by  said  Parks,  the  appellant  receiv- 
ing none  of  it,  and  having  no  Interest  therein. 
We  think  the  court  properly  excluded  this  pro- 
posed testimony.  The  record  shows  that  sub- 
Btantlally  the  same  defense  was  set  up  by  the 
appellant's  answer  In  the  injunction  suit.  It 
was  there  averred,  in  substance,  that  Main  had 
given  and  transferred  the  note  in  question  to 
said  Parks,  and  that  appellant  did  not  com- 
m^ce,  or  instigate  the  commencement  of,  the 
action  or  proceedings  in  the  Louisville  law 
and  equity  court,  and  that  he  had  no  knowl- 
edge of  such  suit  except  such  as  he  derived 
from  the  complaint,  a  copy  of  which  had  been 
served  upon  him  with  the  restraining  order; 
that  he  had  no  cwmection  with  said  suit,  and 
had  not  attempted,  and  was  not  then  attempt- 
ing, directly  or  indirectly,  to  collect  sudb  note, 
or  any  note,  claim,  debt,  or  Judgment  what- 
ever, from  said  Field,  and  that  he  had  no  in- 


terest or  property  In  said  note  transferred  by 
him  to  his  nephew,  Parks.  The  issue  tender- 
ed by  this  answer  was  tried  by  the  court,  and 
determined  against  the  appellant  He  is  there- 
fore concluded  by  the  same,  and  could  not  by 
the  Introduction  of  the  proposed  testimony, 
again  put  in  Issue  the  questions  so  determined 
against  him.    Petition  overruled. 


(13  Ind.  App.  $«> 

VERNON  INS.  CO.  OF  INDIANAPOLIS  v. 

GLENN. 
(Appellate  Court  of  Indiana.     Oct  29,  1895.) 
Motion  to  Sthikb  Out  Evidk-koe— Practiob, 
Where  an  answer  is  given  before  an  ob- 
jection is  made,  the  proper  practice  is  to  move  to 
strike  it  out  not  to  interpose  an  objection. 

On  petition  for  rehearing.     Overruled. 
For  original  opInl(Hi,  see  40  N.  E.  759. 

LOTZ,  J.  The  appellant  In  support  of  Its 
petition  for  a  rehearing,  Insists  that  this 
court  did  not  consider  the  entire  error  pre- 
sented by  the  record  in  admitting  evidence 
to  which  objection  was  made.  We  desire 
to  say  that  we  gave  the  alleged  error  full 
consideration.  We  endeavored  to  group  the 
objections  all  under  one  proposition,  and 
dispose  of  them  all  at  the  same  time.  That 
counsel  may  be  convinced  that  we  did  not 
overlook  any  part  of  the  evidence  objected 
to,  we  set  out  that  portion  material  for  the 
determination  of  this  question:  "Q.  Do  you 
know  whether  he  [Zlmmer]  sold  this  stock 
of  goods  to  Olenn?  A.  I  do.  (Objectioa 
by  counsel  for  defendant  to  the  question, 
for  the  reason  that  it  is  Immaterial  and 
irrelevant  Objection  overruled.)  A.  Well, 
sir,  about  the  first  of  April— somewhere  about 
that  date— Mr.  Glenn  came  to  me  and  told 
me.  (Objection  overruled.)  Counsel  for  Plain- 
tilt:  We  want  to  show  further  by  this  wit- 
ness that  this  party  took  part  in  these  ne- 
gotlatlonB,  and  that  he  acted  for  the  party, 
and  that  Is  really  all  he  knows  about  the 
trade.  Q.  You  may  state  whether  or  not 
a  sale  was  made  by  Zlmmer  to  Olenn  of 
that  stock  of  goods,  and  how  you  know. 
(Objection  by  counsel  for  defendant  for  the 
reason  that  it  asks  for  a  condtislon.  Ob- 
jection overruled.  Exceptions  allowed  de- 
fendant) A.  I  know  that  he  purchased  the 
stock  of  goods  from  Mr.  Zlmmer.  Q.  When? 
A.  Somewhere  about  the  15th  of  May.  Q. 
Do  you  know  the  terms  of  that  purchase,  Mr. 
Koemer?  A.  I  did.  Q.  State  to  the  court 
what  it  and  what  they  were.  (Objection  by 
the  defendant  as  asking  for  a  conclusion  and 
as  asking  for  hearsay  testimony.  Objection 
overrnled.  Exceptions  granted  defendant) 
A.  The  terms  were  that  he  was  to  pay  one 
thousand  cash  on  the  8to(^  of  goods,  and  the 
balance  as  it  could  be  spared."  It  will  be 
seen  from  this  that  the  fact  of  a  sale  was 
testified  to  before  any  objection  was  made. 
If  the  answer  was  mado  before  an  objection 
could  be  interposed,  the  proper  practice  would 
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have  been  to  more  to  strike  It  oat;  but  no 
Buch  motion  was  made.  The  first  objection 
came  too  late,  and  when  made  it  was  too 
general  to  be  valid.  It  is  difficult  to  see  bow 
reversible  error  could  be  predicated  upon  tbe 
admission  of  evidence  concerning  a  fact  when 
that  fact  Is  alreadjr  In  evidence  without  any 
valid  objection  being  Interposed.  Whether  or 
not  the  testlmohy  to  which  the  objection  was 
timely  made  was  admissible  we  need  not  and 
do  not  decide.  But  there  are  authorities 
which  Indicate  that  It  is  admissible.  Thus  a 
witness  may  state  the  fact  that  an  agreement 
or  contract  bad  been  made.  Lawson,  Exp. 
Ev.  p.  534;  IJockett  v.  Mims,  27  Ga.  205. 
There  was  no  reversible  error  in  admitting 
the  evidence  complained  of  under  the  drcnm- 
Btances  ot  this  case.    Petition  overruled. 


(13  Ind.  App.  SSI) 

FAULKNER  v.  JONES. 
(Appellate  Court  of  Indiana.     Oct  30,  1895.) 

BlOHT  TO  EZEMPTIONS— WaIVBB. 

The  rule  that,  upon  an  assignment  for  the 
benefit  of  creditors,  the  right  of  exemption  is 
waived  unless,  at  the  time  of  the  appraisement, 
the  assignor  selects  snch  property  as  he  desires 
to  have  set  oS  tj  him  nnder  Rev.  St.  1894,  J 
2907  (Rev.  St.  1881,  §  2670),  does  not  apply 
where  the  assignor  foregoes  the  rigiit  of  selecting 
specific  articles  out  of  a  retail  stock  of  merchan- 
dise, in  pursuance  of  an  agreement  with  the  as- 
signee that,  in  lieu  of  such  property,  he  shall 
have  the  proceeds  thereof  to  that  amount  in  mon- 
ey when  the  stock  is  sold.  Graves  v.  Hinkle,  21 
N.  E.  328. 120  Ind.  167,  distinguished. 

Appeal  from  circuit  court,  Hendricks  coun- 
ty;  J.  V.  Hadley,  Judge. 

Action  by  John  A.  Faulkner  against  John  R. 
Jones  to  recover  the  amount  of  an  exemption 
allowed  by  statute  out  of  property  assigned 
to  defendant  as  assig^nee  for  the  benefit  of 
creditors.  From  a  judgment  for  defendant, 
plaintiff  appeals.     Reversed 

R.  T.  HoUowell  and  C.  M.  Zion.  for  appe- 
lant   Brill  &  Harv^,  for  appellee. 

DAVIS,  J.  In  July,  1893,  the  appellant, 
who  was  then  a  debtor  In  embarrassed  and 
failing  circumstances,  made  an  assignment  of 
all  of  his  property  for  the  benefit  of  his  cred- 
itors to  the  appellee  as  trustee.  The  prop- 
erty so  assigned  consisted  of  a  stock  of  hard- 
ware and  farming  Implements,  real  estate, 
notes,  and  book  accounts.  In  the  deed  of  as- 
signment the  appellant  reserved  the  right  to 
the  exemption  to  which  be  was  entitled  as  a 
householder  under  the  law.  The  appraisers 
set  off  to  appellant  articles  of  personal  prop- 
erty selected  by  bim  to  the  amount  of  $220, 
and  In  their  appraisement  they  specified  the 
articles  of  property,  and  their  value,  so  taken 
by  him,  and  reported  that,  in  addition  thare- 
to,  "the  appraisers  hereby  set  off  to  the  as- 
signor $380  out  of  the  proceeds  of  the  prop- 
erty assigned."  The  appellant,  Faulkner,  aft- 
erwards received  from  said  assignee,  at  Its  ap- 
praised value,  the  real  estate  named  in  the 


scjhedule  of  $25,  and  one  share  of  stock  In  tlie 
Brownsbnrg  Canning  Company  at  the  apprais- 
ed value  of  $17;  malting  a  total  of  $262  re- 
ceived by  him  on  his  exemption.  No  part  of  the 
balance  of  $388  to  which  he  was  entiUed  on  ac- 
count of  his  exemption  has  been  set  off  or 
paid  to  him.  At  the  November  term,  1893,  of 
the  Hendricks  drctilt  coiirt,  the  appellee  re- 
ported that  said  sum  still  remained  due  him  on 
his  exemption.  The  appellee  testified  <xi  the 
trial  that  when  the  appraisement  was  made 
the  appellant  was  informed  by  him,  w  in  bis 
presence,  that  he  could  liave  the  residue  of  hia 
exemption  In  money,  it  he  so  desired.  The 
only  question  presented  for  our  consideration 
Is  whether,  under  the  facts,  which  are  undis- 
puted, the  appellant  is  entitied  out  of  the  pro- 
ceeds of  the  property  now  In  the  hands  of  the 
appellee  to  the  residue  of  his  exemption. 
Counsel  for  appellee  Insist  that  the  decision  in 
Graves  v.  Hinkle,  120  Ind.  157,  21  N.  E.  328, 
is  decisive  of  the  question  before  us.  In  that 
case  the  real  and  personal  prop^ly  amounted 
to  something  In  excess  of  $1,050.  Tlie  per- 
sonal property  was  duly  appraised  at  $206.90, 
and  the  whole  of  it  was  set  off  to  the  assignor 
as  exempt  under  the  statute.  In  liis  deed  of 
assignment  the  assignor  reserved  "money  and 
property  of  the  value  of  $600  as  exempt  from 
execution."  Nothing  appears  to  have  been 
said  or  done  rdative  to  his  exemption  except 
setting  off  to  him  the  personal  property  until 
after  the  sale  of  the  real  estate,  when  he  made 
an  application  asldng  the  court  to  order  paid 
over  to  him  the  sum  of  $393.10,  the  remainder 
of  the  $600  wlilch  he  was  entitied  to  claim  or 
exempt  In  that  case  It  was  held  that  the 
failure  of  the  assignor  to  assert  Ills  right  of 
exemption  at  the  time  and  in  the  manner  pre- 
scribed by  statute  will  be  deemed  a  waive' 
of  his  privilege.  CRie  only  material  differ^ice 
between  that  case  and  the  one  in  hand  is  that 
In  this  case  it  appears  the  assignor  did  not 
waive  his  privilege,  unless  the  failure  to  se- 
lect the  articles  of  propo-ty  In  the  appraise- 
ment which  he  desired  should  be  set  off  to  him 
as  exempt  Is  held  to  be  conclusive  against  him, 
notwithstanding  the  agreement  then  made  be- 
tween himself  and  the  assignee  that  he  should 
have  the  residue  of  the  amoimt  In  money  out 
of  the  proceeds  of  the  property.  In  the  ab- 
sence of  an  agreement  to  the  contrary,  the 
right  of  exemption  may  be  held  to  have  been 
waived,  under  the  authority  cited,  tinless  at 
the  time  of  the  appraisement  the  assignor  se- 
lects such  property  as  he  desires  to  have  set 
off  to  him.  Rev.  St  1894,  f  2907  (Rev.  St 
1881,  {  2070).  But,  in  our  opinion,  this  rule 
does  not  apply  where  the  assignor  waives  or 
foregoes  the  right  of  the  selection  of  spedflc 
articles  of  property  out  of  a  retail  stock  of 
merchandise  In  purstiance  of  an  agreement 
with  the  assignee  that  in  lien  of  such  property 
he  shall  have  the  proceeds  thereof  to  that 
amount  in  money  when  the  stock  is  sold.  Els- 
enhauor  v.  Dill,  6  Ind.  App.  188,  33  N.  B.  220: 
Coppage  v.  Gregg,  1  Ind.  App.  112,  27  N.  E. 
670;  Doherty  v.  Ramsey,  1  Ind.  App.  630^  27 
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N.  B.  879.  In  this  case  fbe  assignor  vmrn 
claiming  his  exemption.  Had  It  not  been  for 
the  promise  of  the  assignee  to  pay  him  the 
amount  to  which  he  was  entitled  out  of  the 
proceeds  of  the  stock  when  sold,  the  assignor 
would  doubtless  have  selected,  at  the  time  of 
the  appraisement,  such  property  as  he  de- 
sired to  have  set  off  to  him.  Under  the  rir- 
cumstances,  he  did  not  waive  his  right  to  the 
exemption  by  reason  of  the  fact  that  he  did 
not  select  the  property  he  desired  to  have  set 
off  to  him.  Having  waived  his  right  to  the 
specific  property  to  which  he  was  entitled  as 
exempt,  he  Is,  in  view  of  the  promise  of  the 
assignee,  entitled  to  the  proceeds  of  such  prop- 
erty now  In  the  hands  of  the  assignee.  Judg- 
ment reversed,  with  Instructions  to  sustain  ap- 
pellant's motion  for  a  new  trial. 


(13  Ind.  App.  892) 

JONES  V.  CITY  OP  TIPTON  et  al. 

(Appellate  Court  of  Indiana.     Oct.  30,  1895.) 

Jurisdiction  on  Appeal. 

An  action  to  review  a  judgment,  being 

purely  statotory,  and  incidental  to  the  original 

action,  is  cognizable  on  appeal  onl^  b/  that  court 

which  alone  would  hare  had  junsdiction  of  an 

appeal  from  the  original  judgment. 

Appeal  from  circuit  court,  Tipton  county. 

Action  by  Hannah  S.  Jones  against  the  city 
of  Tipton  and  another  to  review  a  Judgment 
From  a  judgment  for  defendants,  plaintiff  ap- 
peals.   Transferred  to  the  supreme  court 

Og^bay  &  Oglebay  and  Joshua  Jones,  for 
appellant  Wangh,  Kemp  &  Waugh,  for  ap- 
pellees. 

RKINHARD,  0.  J.  This  Is  an  action  to 
review  a  judgment  The  original  action  was 
by  the  appellant  against  the  appellee  Akers 
to  set  aside  a  tax  sale  of  certain  real  estate, 
and  declare  it  null  and  void,  and  to  quiet  the 
plaintiff's  title  to  real  estate  as  against  said 
Akers'  claim  for  taxes.  Akers  filed  a  cross 
complaint.  In  which  he  set  up  his  purchase  of 
the  real  estate  for  taxes,  alleging,  also,  that 
he  had  i>aid  subsequent  taxes  thereon,  and 
asked  that.  In  the  evait  plaintiff's  title  be 
quieted,  a  Uen  be  declared  upon  said  reail  es- 
tate for  all  snch  taxes,  penalty,  and  Interest 
due  him,  etc.  The  caose  was  submitted  for 
trial  to  the  court,  and  there  was  a  finding  and 
decree  quieting  appellant's  title,  and  declar- 
ing a  lien  on  such  real  estate  In  favor  of 
Akers  for  the  amount  dne  him  on  his  pur- 
chase and  for  taxes,  etc.  In  the  present  action, 
which,  as  we  have  said,  was  brought  to  re- 
view the  former  judgment,  the  city  of  Tipton 
Is  made  a  defendant.  The  ground  upon  which 
relief  Is  asked  is  that  of  the  discovery  of  ma- 
terial new  matter  since  the  rendition  of  the 
judgment  Bev.  St  1894,  |  628  (Rev.  St  1881, 
(  616). 

The  action  to  review  a  Judgment  was  orlgl- 
nally  a  chancery  proceeding,  but,  under  our 
practice,  It  is  purely  a  statutory  one,  and  Ifl 
treated  as  an  Incident  to  the  original  action. 


Hence,  If  in  the  original  action  the  supreme 
court  alone  would  have  had  jurisdiction  on  ap- 
peal. It  follows  that  In  the  action  to  review  It 
also  has  exclusive  Jurisdiction.  The  same  Is 
true  with  reference  to  the  appellate  court,  had 
the  Jurisdiction  been  In  It  in  case  of  an  appeal 
from  the  original  Judgment.  In  the  present 
case  the  original  action  was  such  as  would,  on 
appeal,  have  gone  to  the  supreme  court,  and 
consequently  the  Jurisdiction  of  this  appeal  is 
In  that  court  also.     Ordered  transferred. 


(IS  Ind.  App.  389) 
MARTIN  V.  STATE. 
(Appellate  Court  of  Indiana.     Oct  30,  1895.) 

ASSADLT— SuVFICIIUiCX  OF  EVIDBNCB. 

In  a  prosecution  for  assault  it  appeared 
that  prosecutor,  defendant's  brother-in-law,  went 
to  the  door  of  a  house  in  which  defendant  was, 
with  a  screen  door  dosed.  There  was  evidence 
that  defendant  "started  at  him,"  and.  laising  a 
stick  of  wuod  OTrir  his  head,  said,  I'll  knodc 
your  d — d  head  off,"  or  "I'll  knock  your  d — d 
brains  out";  that  prosecutor  backed  off,  and 
went  out  of  the  yard,  saying  to  defendant  "Xoa 
would  not  hit  a  dead  man,  would  you?"  and 
that  defendant  then  repeated  that  he  would 
knock  his  head  off,  and  prosecutor  retreated. 
Held,  that  a  verdict  of  guilty  would  not  be  dis- 
turbed. 

Appeal  from  dtcnlt  court,  Henry  county; 
Eugene  F.  Bnndy,  Judge. 

Iiloyd  Martin  was  convicted  of  assault,  and 
appeals.    Affirmed. 

Jas  H.  Jones,  for  appellant  W.  A.  Eetcb- 
am,  Atty.  Oen.,  and  Frank  B.  Beach,  for  the 
State. 

REINHARD,  C.  J.  The  appellant  was 
tried  for  and  convicted  of  an  assault  The 
only  question  presented  by  the  record  is 
whether  there  was  sufilclent  evidence  to  sup- 
port the  verdict  of  the  jury.  Our  statute  de- 
fines an  assault  as  an  unlawful  attempt,  cou- 
pled with  the  present  ability,  to  commit  a 
violent  injury.  Rev.  St.  1894,  §  1983  (Rev. 
St  1881,  S  1910).  To  conform  to  the  require- 
ments of  this  statute,  which  somewhat  lim- 
its the  common-law  definition.  It  must  appear 
that  there  was  some  unsuccessful  effort  on 
the  part  of  the  defendant  to  do  physical  vio- 
lence to  the  party  complaining,  and  that  the 
defendant  must  possess  the  ability  to  commit 
such  violence.  Klein  v.  State,  9  Ind.  App. 
365,  36  N.  E.  7(53.  There  must  be  some  move- 
ment towards  corporal  violence.  A  mere  pur- 
pose to  Injure,  however  vigorously  expressed, 
is  not  sufficient,  unless  it  be  accompanied  by 
an  effort  to  carry  It  Into  Immediate  execu- 
tion.    GlUett,  Cr.  Law,  §  222. 

There  seems  to  be  no  disagreement  be- 
tween the  parties  as  to  the  facts  proved. 
The  only  thing  about  which  they  do  not 
agree  Is  as  to  the  Inference  to  be  drawn  from 
those  facts,  or  some  of  them,  by  the  jury. 
It  appears  that  the  appellant  Is  a  brother  of 
the  wife  of  one  Philip  Jester,  the  latter  being 
the  person  upon  whom  it  is  alleged  the  as- 
■sault  was  committed.    Jester  and  wife  -were 
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llTlng  8ei>aratcl7  and  ^wrt  By  some  sort  ot 
Judicial  proceeding,  an  order  was  obtained 
from  the  proper  circuit  court  that  the  wife 
should  have  the  care,  custody,  and  control  of 
the  child.  Holly  Jester,  subject,  however,  to 
the  right  of  said  Philip  Jester  to  visit  and 
see  said  child  at  all  reasonable  times.  At  the 
time  of  the  difficulty  in  question,  the  child 
Holly  Jester  was  In  the  appellant's  house, 
being  dressed  by  Its  mother,  when  Philip 
Jester,  the  father  of  the  child,  came  up  to 
the  door  Just  inside  of  which  the  mother  and 
child  were  sitting.  Some  words  passed  be- 
tween the  husband  and  wife,  the  former  ex- 
pressing a  desire  to  take  the  child  with  blm, 
and  the  latter  refusing  to  let  him  do  so.  Jes- 
ter thereupon  endeavored  to  open  the  screen 
door,  at  the  same  time  demanding  of  the 
mother  that  the  child  be  turned  out  to  him. 
Appellant,  who  was  then  in  the  bouse,  and 
heard  what  took  place,  seized  a  stick  of 
wood,  the  size  of  which  and  where  he  ob- 
tained It  not  being  shown,  and  told  Jester, 
perhaps  with  an  imprecation,  that.  If  be  did 
not  go  away  from  there,  he  would  knock  his 
head  off.  There  was  evidence  to  show  that 
at  this  point  the  appellant  "started  at  him" 
(the  prosecuting  witness),  and,  raising  tbe 
stick  over  his  bead,  said,  "I'll  knock  your 
d— d  head  off,"  or  "111  knock  your  d— d  brains 
out":  and  that  Jester  backed  off,  and  went 
out  of  tbe  yard,  saying  to  the  appelant, 
"You  would  not  hit  a  dead  man,  would  you?" 
when  the  appellant  repeated  that  he  would 
knock  his  head  off,  and  Jester  retreated. 
This  is  all  the  evidence  of  an  assault,  and  we 
think  it  Is  very  meager  and  unsatisfactory. 
Indeed,  it  Is  difficult  to  see  how  the  Jury  and 
tbe  trial  court  could  come  to  the  conclusion 
from  It  that  an  unsuccessful  attempt  at  per- 
sonal violence  had  been  made  by  the  appel- 
lant Yet  we  doubt  not  that  the  Jury  had 
tbe  right  to  infer  from  the  acts  and  circum- 
stances proved  that  such  an  attempt  was  ac- 
tually made.  If,  as  a  matter  of  fact,  the  ap- 
pellant approached  Jester,  and  at  the  same 
time  endeavored  to  strike  him  with  the  stick 
In  his  band,  being  prevented  from  executing 
bis  purpose  only  by  the  retreat  of  Jester,  he 
was  guilty  of  an  assault  Whether  such  fact 
is  inferable  from  the  testimony  alluded  to  de- 
pends much,  of  course,  upon  the  manner  and 
demeanor  of  the  witnesses  on  the  stand,  as 
well  as  upon  the  words  used  by  th»n.  Even 
a  gesture  may  sometimes  go  far  to  illustrate 
or  Impress  a  statement  For  this  reason,  the 
Jury  and  trial  court  are  in  a  much  better  posi- 
tion than  we  are  to  draw  Inferences  and  de- 
ductions from  such  statement  We  do  not 
feel  warranted  In  disturbing  the  Judgmoit 
Judgment  affirmed. 

(U  Ill4.  App.  417) 

PLATTBB  V.  ACEBB. 
(Appellate  CSourt  of  Indiana.     Oct  81,  1885.) 

ElXCODTOKT  CONTBAOT  OV  SaLB— RBPLBVIX. 

A  contract  reciting  that  the  first  party 
this  day  «old  and  coare; ed"  to  the  second 


partT  his  stodc  of  goods;  that  tibe  vendee  •gnem 
to  give  in  part  payment  thereof  one  note,  mad* 
oy  K.,  and  the  balance  in  two  equal  installmenta, 
at  three  and  six  months  from  date,  to  be  wl- 
denced  by  the  vendee's  note;  that  the  goods  ia 
salable  condition  are  to  be  invoiced  at  eo^  while 
those  shelfwom  are  to  be  invoiced  at  sncn  price 
as  the  vendor  and  a  person  selected  by  tlie  ven- 
dee shall  agree  upon,  etc.— -is  an  execntMy  coo- 
tract,  under  which  title  is  not  to  vest  till  the 
goods  have  been  Invoiced  and  the  notes  deiiva^ 
ed;  and  until  th<in  the  vendee,  though  he  may 
have  made  full  tender  of  performance  on  b^ 

Sart,  cannot  maintain  replevin  against  the  ven- 
or. 

Appeal  from  circuit  court,  Jackson  couo- 
ty;  8.  B.  Voylea,  Judge. 

Action  of  replevin  by  William  H.  Acker 
against  Peter  Flatter.  From  a  Judgment 
for  plaintiff,  defendant  appeals.    Beversed. 

O.  H.  Montgomery,  Wm.  E.  Marshall,  and 
J.  B.  Black,  for  appellant  Applewhite  & 
Applewhite  and  A.  N.  Munden,  for  appellee. 

GAVIN,  X  Tbe  appellee  recovered  Judg- 
ment In  replevin  for  tbe  possession  of  a 
stock  of  merchandise  and  fixtures.  His  sole 
claim  thereto,  taking  that  view  of  the  evi- 
dence most  favorable  to  him,  rests  npon  the 
fact  that  appellant  had  entered  Into  a  con- 
tract for  the  sale  of  tbe  goods  to  appellee 
which  appellant  refused  to  consummate,  al- 
though appellee  had  made  full  tender  ot  per- 
formance upon  his  part  Tbe  contract  was 
clearly  executory.  It  reads  as  follows: 
"This  contract  and  agreement,  made  and 
entered  into  this  26th  day  of  February,  18&4, 
between  Peter  Platter  of  the  first  part,  and 
William  H.  Acker  of  the  second  part  botb 
of  the  county  of  Jackson,  and  state  of  In- 
diana, witnessetb:  That  the  said  party  of  ttie 
first  part  has  this  day  sold  and  conveyed  to 
the  said  party  of  the  second  part  all  hla 
stock  of  goods,  wares,  and  merchandise  and 
fixtures  now  located  In  the  atcweroom  in  tbe 
Duhme  Building  In.  the  city  of  Seymour,  In- 
diana, consisting  of  Ixxrics,  stationery,  etc, 
and  such  shelving  and  such  other  goods  and 
fixtures  as  belong  to  tbe  said  party  ot  tbe 
first  part,  and  located  in  said  room,  llie 
party  of  tbe  second  part  boreby  agrees  to 
make  the  following  paymenta  on  said  gooda, 
viz.:  One  note  for  (900,  drawing  6  per  cent 
Interest,  payable  annually.  Said  note  la 
made  by  Bosa  L.  Bottger,  dated  March  29, 
1893,  due  four  years  fmn  date,  to  be  In- 
dorsed by  said  Acker;  and  the  balance  la  to 
be  paid  In  two  equal  Installments,  at  three 
months  and  six  months  from  date^  to  be  evi- 
denced by  note  signed  by  tbe  iNirty  of  tbe 
second  part,  and  his  father  as  surety.  It  la 
agreed  by  the  parties  tbat  the  goods  are  to 
be  invoiced  at  cost  such  aa  are  In  good, 
salable  condition,  and  have  not  depreciated 
in  value  since  purchased.  All  shelfwom 
goods  and  damaged  goods  to  be  Invoiced  at 
such  price  as  the  party  of  the  first  part  and 
a  man  selected  by  the  party  of  the  second 
part  to  represent  him  may  agree  upon  as  be- 
ing a  fair  price;  and.  If  they  cannot  agree, 
then  some  other  disinterested  person  abaU 
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be  selected  to  set  the  price,  which  shall  be 
final;  and  the  same  agreement  Is  made  in 
regard  to  shew  cases  and  other  fixtures. 
One  show  case  of  Herbert  Platter  not  to  be 
Invoiced;  also  one  broken  show  case  not  to 
be  Inyoiced.  Said  Peter  Platter  also  gnaiv 
antles  said  show  case  to  be  free  from  exe- 
cutions, judgments,  Hens,  and  chattel  mort- 
gages." There  is  little  In  this  contract  to 
indicate  that  It  was  intended  to  be  an  exe- 
cuted contract  of  sale  except  the  use  of  the 
words,  "has  this  day  sold  and  conveyed." 
This  phraseology  imports,  indeed,  a  present 
transfer;  but,  when  all  the  terms  of  the 
agreement  are  considered,  they  cannot  be 
deemed  controlling.  The  appellant  remain- 
ed In  possession  of  the  goods  until  replev- 
ied. We  are  well  satisfied  that  the  right  of 
possesslim  and  title  were  not  to  vest  in  the 
purchaser  at  the  time  of  making  this  con- 
tract, but  that  these  were  to  be  postponed 
nntil  the  consummatitMi  of  the  contract  by 
the  invoicing  and  ascertainment  of  the 
amount  of  and  quality  of  the  goods,  and  the 
price  thereof,  and  the  delivery  of  the  notes 
provided  for.  Dixon  v.  Duke,  85  Ind.  434; 
Lester  v.  £:aBt,  49  Ind.  688;  Straus  v.  Boss, 
25  Ind.  300;  Williams  v.  Smith,  7  Ind.  559; 
Olson  ▼.  Mayer,  66  Wis.  651,  14  N.  W.  640; 
Thompson  v.  Libby,  35  Alinn.  443,  29  N.  W. 
150;  Sherwin  v.  Mudge,  127  Masa  547; 
liingham  v.  Kggleston,  27  Mich.  324;  iVichol- 
flon  T.  Taylor,  31  Pa.  St  128;  Anderson  v. 
Read,  106  N.  Y.  388,  13  N.  B.  292.  As  a  gen- 
eral rule,  replevin  will  not  lie  where  there  is 
an  executory  and  unexecuted  contract  of 
sale,  although  there  may  have  been  a  ten- 
der of  performance  in  strict  compliance  with 
the  contract;  the  parties,  in  such  cases,  be- 
ing left  to  their  action  for  the  breach  of  the 
agreement.  Morgan  v.  East,  126  Ind.  42,  25 
N.  B.  867;  Boutell  v.  Wame.  62  Mo.  350; 
Graves  v.  Damrow  (Neb.)  44  N.  W.  235; 
Oobbey,  Repl.  {  289;  2  Ben].  Bales  (Corbln's 
4tb  Am.  Ed.)  g  1305;  Tiff.  Sales,  5.  Judg- 
ment reversed,  with  instructions  to  the  trial 
court  to  grant  a  new  trial.  The  death  of  the 
appellee  having  been  suggested,  the  reversal 
Is  ordered  as  of  the  date  ot  the  submission. 


(13  Ind.  App.  19$) 

ZINNS  V.  STATB. 
(Appellate  (Tonrt  of  Indiana.    Oct.  30,  1895.) 

FaLSB  MeASUBES — DCPUCITT— EVIDENCB. 

1.  A  complaint  under  Rev.  St  1881,  |  2201 
(Rev.  St  1894,  f  2349),  making  it  nnlawfol  for 
any  person  to  sell  any  proper^,  giving  false 
weight  thereof,  reciting  that  defendant  "did 
•  *  •  report  a  certain  false  •  •  •  weight" 
of  property  "then  and  there  sold"  by  him  to  an- 
other, charges  but  one  offense,  if  any. 

2.  Evidence  that  defendant  certified  that  the 
last  coal  removed  from  a  car  load  contained  ^ 
bnshels,  but  that  in  fact  it  contained  less;  that 
said  coal  was  delivered  to  the  consumer,  and  a 
proportionate  part  of  the  price  paid  therefor  was 
returned  to  him, — is  not  safflcient  to  sustain  a 
charge  nnder  Re\.  St  1881,  $  2201  (Rev.  St 
1894,  i  2349),  providing  that  any  person  having 
charge  of  scales  for  the  pnrpose  of  weighing,  who 

v.4lN.E.no.21— 63 


knowingly  reports  any  false  weight  whereby  any 
person  may  De  defrauded  or  injured,  shall  be 
fined,  etc 

Appeal  from  circuit  court  Vanderburgh 
county;  Robert  V.  Richardson,  Judge. 

William  Zinns  was  convicted,  under  Rev.  St 
1881,  I  2201  (Rev.  St  1894,  «  2340),  of  report- 
ing certain  false  weights,  and  appeals.  Re- 
versed. 

Logsdon  &  Mason,  for  appellant  John  W. 
Spencer,  J(dm  R.  Brill,  and  W.  A  Ketcham, 
Atty.  Gen.,  for  the  State. 

ROSS,  J.  Appellant  stands  charged  with 
havhig  violated  section  2201,  Rev.  St  1881 
(secOon  2349,  Bums'  Rev.  St  1894),  which 
reads  as  follows:  "Whoever  knowingly  sells, 
or  directs  or  permits  any  person  in  his  employ 
to  sell,  any  property,  and  makes  or  gives  any 
false  or  short  weight  <x  measure  of  such  prop- 
erty ;  and  any  person  owning  or  having  charge 
of  scales,  measures,  or  steelyards  for  the  pur- 
pose of  weighing  or  measuring  any  property, 
who  knowingly  reports  any  false  or  untrue 
weight  or  measure,  whereby  any  person  may 
be  defrauded  or  injured,— shall  be  fined  not 
more  than  one  hundred  dollars  nor  less  than 
ten  dollars."  The  afildavit  upon  which  appel- 
lant was  arrested  and  convicted  in  the  court 
below  charges  that  <ai  the  10th  day  of  March, 
1804,  at  the  county  of  Vanderburgh,  he,  hay- 
ing "charge  of  a  certain  pair  of  scales  for  the 
purpose  of  weighing  coal,  did  tli^i  and  there 
unlawfully,  falsely,  and  knowingly  report  a  cer- 
tain false  and  untrue  weight  and  measure  of 
a  certain  load  of  coal  then  and  there  weighed, 
sold,  and  delivered  by  the  said  Zinns  to  one 
William  Harvey,  by  then  and  there  unlawful- 
ly, falsely,  and  knowingly  representing  and 
reporting  to  the  said  Harvey  that  said  load  of 
coal  contained  2S  bus.,  ot  2,000  lbs.,  of  coaU 
whereas,  in  truth  and  In  fact,  said  load  of  coal 
did  not  contain  25  bus.,  ae  2,000  lbs.,  but  that 
the  said  load  of  coal  contained  only  1,020  lbs., 
or  24  bus.,  of  coal,  and  no  mwe,  to  the  damage 
of  the  said  Harvey  in  the  sum  of  ten  cents, 
contrary  to  the  form  of  the  statute,"  etc.  The 
specifications  of  error  assigned  hi  this  court 
question  the  sufficiency  of  the  affidavit,  and  the 
ruling  of  the  court  in  overruling  the  motion 
for  a  new  trial.  The  appellant  insists  tiiat 
two  offenses  are  charged  in  the  one  count  or 
affidavit  namely:  Fb^,  In  "reporting  false  or 
short  weight":  and,  second,  for  "selling  coal 
at  a  less  weight  than  that  prescribed  by  law." 
On  the  other  hpnd,  counsel  for  appellee  insist 
that  but  one  offense  is  diarged;  that  the  offense 
charged  is  in  falsely  repcHling  "a  cetain  false 
and  untrue  weight  and  measure  of  a  certain 
load  of  coal."  We  think  appellee's  contention 
must  prevail.  Section  2201,  Rev.  St  1881  (sec- 
tion 2349,  Bums'  Rev.  St.  1894),  defines  two 
offenses;  and  the  affidavit  under  coiiside,ratlon 
charges  the  commission  of  an  offense,  if  one 
is  charged,  under  the  second  provision  of  the 
section.  When  an  offense  is  defined  by  the 
statute,  it  is  usually  sufficient  to  charge  its 
commission  \a  the  language  of  the  statute. 
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Taney  r.  State,  9  Ind.  App.  46,  S6  N.  B.  296; 
Benham  r.  State,  U6  Ind.  112,  115,  18  N.  E. 
454,  and  cases  cited.  In  the  case  of  Blanchard 
V.  State,  3  Ind.  App.  395,  29  N.  R  783,  Blan- 
chard was  charged  with  having  unlawfully 
sold  2214  bushels  of  coal  as  and  for  25  bushels, 
under  section  2202,  Rev.  St.  1881  (section  2350, 
Boms'  Rev.  St.  1894).  In  considering  the  suf- 
ficiency of  the  evidence  to  sustain  the  verdict 
In  that  case,  this  court  said:  "We  do  not 
thlnlc  that  the  mere  naked  sale,  regardless  of 
the  Intention  of  the  seller,  and  regardless  of 
the  question  whether  the  purchaser  was  prej- 
udiced thereby,  is  enough  to  warrant  a  convlc- 
lliin  under  the  statute  upon  which  the  prosecu- 
tion is  founded." 

The  evidence  In  this  case  shows  that  at  the 
time  In  question  oae  William  H.  Mason  was 
engaged  in  the  coal  business  in  EvansvUle, 
and  was  unloading  coal  from  cars,  and,  after 
weighing  it,  delivered  the  same  to  his  cus- 
tomers; that  the  load  which  It  Is  charged 
the  appellant  falsely  reported  the  weight  of 
4788  the  Inst  coal  of  a  car  load,  and  that  when 
appellant  had  weighed  it  he  informed  Mr.  Ma- 
son that  it  contained  Init  24  bushels,  bat  at  the 
request  of  the  latter  he  made  out  a  slip  certi- 
fying that  It  contained  25,  Mr.  Mason  at  the 
time  telling  him  that  the  additional  80  pounds 
could  be  taken  from  the  next  load.  After  the 
driver  of  the  wagon  had  proceeded  some  dis- 
tance down  the  street  towards  the  place  where 
the  coal  was  to  be  delivered,  one  William  D. 
Crane,  a  detective,  stopped  the  driver,  took 
from  him  the  slip  given  by  appellant  to  Mr. 
Mason,  and  by  the  latter  given  to  his  driver, 
and  then  caused  the  load  of  coal  to  be  weighed, 
and  found  that  the  slip  he  took  from  the  driver 
called  for  25  bushels  of  coal,  while  there  were 
but  24  bushels  on  the  wagon.  Shortly  after 
this;  Mr.  Mason  delivered  the  load  of  coal  to 
one  William  Harvey,  who  had  previously  or- 
dered from  and  paid  him  for  25  bushels;  that, 
not  having  the  slip  given  him  by  the  appel- 
lant, he  (Mason)  made  out  a  duplicate  himself, 
and  handed  It  to  Harvey,  Informing  bim  that 
there  were  but  24  bushels  of  coal  unloaded,  and 
returned  to  him,  of  the  amount  paid  for  the  25 
bushels,  the  cost  of  1  bushel.  The  evidence 
wholly  falls  to  make  out  tlte  offense  charged 
In  the  affidavit.  Judgment  reversed,  with  In- 
structions to  sustain  appellant'*  motion  for  a 
new  trial. 

(li  Ind.  App.  6Sg) 

RBDDICK  V.  BOARD  OF  COM'RS  OF 

PULASKI  COUNTY.* 
(Appellate  Conn  of  Indiana.     Oct.  SI,  1896.) 
AoRBKs  Case — Appbal— Reoord. 
1.  Tloiigh  the  parties  agree  to  the  facts,  re- 
dnce  them  to  writing,  and  submit  the  case  to 
the  court,  such  atipulation  does  not  congtitute  an 
"agreed  case,"  within  Rev.  St  1894.  §  562  (Rev. 
8t  1881,  (  558),  providing  that  parties  may  sub- 
mit any  mattet  of  controversy  iSetween  them  to 
any  court  on  an  agreed  statement  of  facts  to  be 
made  out  and  si^ed  by  the  parties,  accompanied 
by  an  affidavit  that  the  controTersy  is  real  and 
the  proceading  iu  good  faith. 

•  Rebeulng  denied,  43  N.  B.  138. 


2l  la  a  trial  on  an  agrssd  statement  at  heti, 
as  the  evidence  in  the  case,  such  statement  dos 
not  become  part  of  the  record  on  appeal  onlen 
made  lo  by  bill  of  exceptions  or  order  of  tht 
court 

Appeal  from  circuit  court,  Pulasici  oonnty; 
George  Burson,  Judge. 

Action  by  John  H.  Reddick  against  the 
board  of  commissioners  of  Pulaski  county  to 
recover  for  labor  performed.  From  the  judg- 
ment therein  entered,  plaintiff  appeals.  At- 
firmed. 

Stels  &  Hathaway  and  Duncan  A  Smith, 
for  appellant    Joim  C.  Nye,  for  appellee. 

BOSS,  J.  Appelant,  who  was  county  ro- 
perlntendent  of  schools  tor  Pulaski  conntf, 
Ind.,  filed  a  claim  with  the  board  of  commis- 
sioners of  that  county,  asking  an  allowance 
In  the  sum  of  $60  for  labor  performed  wlildi 
be  claimed  was  not  a  part  of  his  duties  as 
such  superintendent  ot  schools.  The  dalm 
was  disallowed,  and  appellant  appealed  from 
the  decision  of  the  board  to  the  Pulaski  d^ 
cult  court,  where  the  cause  was  submitted  to 
the  court  The  tacts  were  agreed  to  and  re- 
duced to  writing,  and,  upon  these  facta,  the 
oonrt  concluded  that  appellant  was  not  ea- 
titled  to  recover  for  a  number  of  the  items  in 
the  accotmt,  but  that,  as  to  some  of  the  itemi, 
he  was  entitled  to  recover,  and  thereupon 
rendered  judgment  In  his  favor  in  the  sum  of 
eight  dollars.  The  appellant  prosecutes  thii 
appeal  upon  the  assumption  that  because  the 
parties  agreed  upon  the  facts,  and  had  re- 
duced them  to  writing,  and  then  submitted 
the  case  to  the  court  upon  the  facts  thos 
agreed  to,  the  case  Is  an  "agreed  case,"  un- 
der secUon  653,  Rev.  St  1881  (section  S62, 
Rev.  St  1894).t  Counsel  for  the  appellee  iD- 
aist,  however,  that  this  is  not  an  agreed  case 
under  the  statute,  and  that  no  question  ix 
presented  for  our  consideration,  because  tba 
facts  agreed  to  are  not  properly  In  the  rec- 
ord, not  liavhig  been  brought  in  by  bill  of 
exceptions  or  order  of  the  court 

This  action  had  its  origin  in  the  commis- 
sioners'  court,  and  the  circuit  court  acquired 
jurisdiction  by  appeal,  and  not  otherwise; 
Simply  agreeing  to  the  facts,  and  thus  avoid- 
ing the  introduction  of  evidence,  did  not 
make  It  an  "agreed  case,"  under  section  553 
(562),  supra.  The  case  of  Booth  t.  Cotting- 
ham,  126  Ind.  431,  20  N.  E.  84,  is  not  in  con- 
flict with  our  holding  that  this  is  not  an 
agreed  case  under  the  statute.  In  that  case, 
on  appeal  to  the  supreme  court,  both  partiea 

>  Rev.  St  1894,  <  662  (Rev.  St.  1881,  t  653). 
reads  as  follows:  ''Parties  shall  have  the  right 
in  all  cases,  either  with  or  without  process,  b; 
agreement  to  that  effect,  to  submit  any  matter 
of  controversy  between  them  to  any  court  that 
would  otherwise  have  jurisdiction  of  such 
cause,  upon  an  agreed  statement  of  facts,  to  be 
made  out  and  signed  by  the  parties;  but  it 
must  appear  by  alBdavit  that  the  controveisT 
la  real  and  the  proceedings  in  good  faith,  to 
determine  the  rights  of  the  parties;  wherenpon 
the  court  shall  proceed  to  try  the  same,  and  ren- 
der judgment  as  in  other  cases." 
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tmlsted  that  the  case'  was  an  agreed  one 
under  tbe  Btatnte;  and  the  court  said  that. 
Inasmuch  as  the  parties  were  agreed  that  It 
was  such  a  case,  they  would  accept  that  as 
tbe  theory  of  the  case,  without  inresttgatlng 
to  see  whether  it  was  true,  and  would  dedde 
the  case  upon  that  theory.  When  the  parties 
agree  upon  the  facts,  as  In  this  case,  they  do 
nothing  more  than  to  simplify  the  trial  by 
obviating  the  necessity  for  making  proof; 
and  snch  facts,  when  agreed  to,  do  not  con- 
stitute a  special  finding  of  facts;  and  an 
exception  to  a  cMicIUBion  of  law  based  upon 
such  facts  presents  no  question  on  appeal  to 
this  court  Henes  v.  Henes,  6  Ind.  App.  100, 
31  N.  B.  832.  The  statement  of  the  facts 
agreed  to,  when  the  case  is  not  an  agreed  (»e 
nnder  the  statute,  is  mere  evidence,  and  noth- 
ing more.  It  Is  an  agreement  that  the  evi- 
dence would  establish  the  tacts  embodied  In 
the  statement  Bobbins  ▼.  Swain,  7  Ind. 
App.  486,  34  N.  B.  670.  "In  a  trial  upon  an 
agreed  statement  of  facts,  as  the  evidence  in 
tiie  case,  such  statement  does  not  become  a 
part  of  the  record  unless  made  so  by  bill  of 
exceptions  or  order  of  the  court"  Pennsyl- 
vania Go.  ▼.  Nibladc,  99  Ind.  149.  Judgment 
afflimed. 


(IS  Ind.  App.  Sig) 

BBIOHBBT  V.  KBA8S  et  aL 
(Appellate  Court  of  Indiana.     Oct  20,  1805.) 

AcTioK  ON  CoirraiOT— CorsTXROi>Aiii  fob 
Bbbaoh — Bks  Judicata. 
In  an  action  by  a  contractor  on  a  boild- 
ipg  contract,  in  wliich  plaintiff  alleges  full  per- 
formance, defendant  if  he  claim  oamages  for 
breach  of  snch  contract  mtist  do  so  by  way  of 
connterclaim,  or  he  will  be  barred  from  aftei^ 
wards  recoTering  for  such  breach. 

On  petition  for  rehearing.    Overruled. 
For  prior  report,  see  40  N.  B.  706. 

LOTZ,  J.  The  appelant  has  filed  a  peti- 
tion for  a  rehearing,  and  earnestly  Insists 
that  the  Judgment  of  this  court  In  afitanlng 
the  cause  is  erroneous.  After  a  more  care- 
ful consideration  of  the  questions  involved, 
we  have  reached  tbe  conclusion  that  our 
former  opinion  contains  some  erroneous  state- 
ments, and  It  is  now  modified  in  accordance 
with  the  views  hereinafter  stated. 

The  ^pellant  cites  and  relies  upon  the 
cases  of  Abemathy  v.  Allen,  132  Ind.  84,  31 
N.  B.  534;  Peden  v.  Gavins,  134  Ind.  484, 
34  N.  B.  7;  Lindley  v.  Snlllvan,  133  Ind. 
588,  32  N.  B.  738,  and  33  N.  B.  861;  Jennings 
V.  Moon,  185  Ind.  168,  84  N.  B.  996;  Boss 
V.  Eobson,  131  Ind.  166,  26  N.  B.  775,— and 
earnestly  contmds  that  these  cases  are  con- 
trolUng  here.  We  have  examined  all  the 
cases  cited,  and  think  there  is  a  marked 
distinction  between  them  and  the  case  at 
bar.  Hie  case  most  nearly  In  point  is  that 
of  Llndley  v.  Sullivan,  supra.  The  set-off 
or  cross  complaint  there  grew  out  of  a  sub- 
sequent and  different  transaction  and  con- 
tract from  that  declared  upon  in  the  com- 


plaint In  the  case  at  bar  the  coibplaint  de- 
dares  upon,  and  seeks  a  recoreacy  nnder,  a 
special  written  contract,  and  it  Is  alleged  that 
the  plaintiff  has  fully  complied  with  all  the 
terms  and  conditions  of  that  contract  This 
same  contract  Is  made  the  basis  of  tbe  coun- 
terclaim, and  damages  are  songht  for  the 
breach  of  one  of  its  conditions.  The  plaintiff 
was  not  entitled  to  a  recovoy  until  he 
showed  performance  on  bis  part  and  when- 
he  showed  performance  he  showed  that  he 
had  not  violated  the  contract  in  any  respect 
Appellant's  counsel,  in  support  of  their  peti- 
tion for  a  rehearing,  say:  "The  matters  set 
up  by  the  defendant  in  his  cross  complaint 
were  pleaded  because  he  was  compelled  to 
make  answer  to  the  plaintiff's  action,  or  lose, 
his  day  In  court  If  he  had  not  defended, 
and  a  Judgment  had  been  rendered  against 
him  upon  the  complaint,  he  could  not  there- 
after maintain  an  Independent  action  upon 
the  matters  set  out  In  his  cross  complaint 
He  was  comp^ed  to  make  his  defense,  at 
lose  his  remedy.  If  he  had  not  done  so,  a 
plea  of  former  adjudication  would  have  bar- 
red any  action  which  he  might  have  attempt- 
ed to  maintain  thweafter  upon  such  facts." 
We  are  Impressed  with  this  argument,  and 
believe  it  is  supported  by  the  authorities. 
The  case  of  Goble  v.  Dillon,  86  Ind.  327,  was 
an  action  against  a  physician  for  malprac- 
tice. The  physician  answered  that  prior  to 
bringing  tbe  action  for  malpractice  he  had 
Instituted  a  suit  against  the  plaintiff,  before 
a  Justice  of  tbe  peace,  to  recover  the  value 
of  his  services,  being  the  same  services  out 
of  which  the  alleged  malpractice  arose;  that 
the  plaintiff  appeared  to  that  action,  and 
filed  an  answer  of  general  denial;  that  tne 
cause  was  tried,  and  he  recovered  Judgment 
for  his  services.  It  was  held  that  the  action 
for  malpractice  was  necessarily  Involved  in 
tbe  action  to  recover  for  the  services,  and 
that  the  Judgment  rendered  was  a  complete 
adjudication  of  the  claim  for  damages  on  ac- 
count of  the  alleged  malpractice.  The  prin- 
ciple announced  In  this  case  has  been  fre- 
quently fcdlowed  by  the  supreme  court  and 
by  this  court  Allen  v.  Jones,  1  Ind.  App. 
64,  27  N.  B.  116;  Howe  v.  Lewis,  121  Ind. 
110,  22  N.  B.  978.  It  is  true,  as  appellant's 
coimsel  points  out,  that  by  section  412, 
Bums'  Bev.  St  1894  (section  409,  Bev.  St 
1881),  It  Is  provided  that  Issues  of  fact  in 
equitable  proceedings  shall  be  tried  by  the 
court  and  that  all  other  issues  of  fact  may 
be  tried  by  a  Jury,  and  that,  in  the  case  of 
Joinder  of  eqnitable  causes  of  action  oe  de- 
fenses with  other  causes  of  action  or  de- 
fenses, the  former  shall  be  tried  by  tbe  court 
and  the  latter  by  a  Jiuy,  unless  waived,  and 
the  trial  of  both  may  l>e  at  the  same  or  dif- 
ferent times,  as  the  court  may  direct  And 
It  Is  also  tme  that  section  354,  Bums'  Bev. 
St  1894  (section  351,  Bev.  St  1881),  provides 
that,  If  any  defendant  personally  served  with 
notice  omit  to  set  up  a  coonterclaim,  he  can- 
not aft»ward8  maintain  an  action  thereon. 
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except  at  bis  own  costs.  Still,  these  sections 
most  receive  a  reasonable  construction.  If 
two  stipulations  In  a  contract  are  entirely 
independent  of  each  other,  an  adjudication 
of  the  breach  of  one  does  not  necessarily  ad- 
judicate the  breach  of  the  other.  But,  If 
the  issues  are  so  formed  as  that  a  counter- 
claim Is  in  fact  litigated,  the  defendant  will 
not  be  permitted  afterwards  to  sue  and  re- 
cover upon  the  same.  Such  questions  as  are 
within  the  issues,  or  such  as  are  essential  to 
a  complete  determination  of  the  points  pre- 
sented by  the  complaint,  are,  of  necessity, 
adjudicated.  Howe  v.  Lewis.  121  Ind.  110» 
22  N.  E.  978.  This  action  is  not  a  suit  on  a 
common  count,  to  recover  money  due  under 
a  special  contract,  but  it  is  a  suit  on  the 
contract  itself,  alleging  full  performance  on 
the  plaintiff's  part  The  breach  set  np  in 
the  counterclaim  was  necessarily  involved  In 
the  complaint.  But  It  does  not  necessarily 
follow  from  this  that  the  appellant  was  not 
entitled  to  a  jury  trial.  This  depends  upon 
the  nature  of  the  issues  joined  on  the  com- 
plaint If  those  issues  were  strictly  legal, 
and  not  of  an  equitable  character,  then  the 
appellant  was  entitled  to  a  jury.  If,  how- 
ever, the  Issues  were  of  an  equitable  char- 
acter, the  issues  joined  on  the  counterclaim 
were,  of  necessity,  drawn  Into  equity.  The 
foreclosure  of  a  mechanic's  lien  Is  an  equi- 
table proceeding,  and  the  matters  contained 
on  the  counterclaim  were  necessarily  drawn 
into  equity.  If  appellant's  contention  should 
prevail,  we  might  have  this  anomalous  con- 
dition: The  court,  in  trying  the  Issues  jcHned 
on  the  complaint,  might  find  that  the  plain- 
tlft  liad  fully  complied  with  the  contract 
on  his  itart,  and  the  jury,  in  trying  the  is- 
sues joined  on  the  counterclaim,  might  Ond 
that  the  plaintiff  did  not  comply  with  all 
the  conditions  of  the  contract,  and  assess 
damages  for  the  breach.  We  would  then 
have  two  separate,  distinct,  and  ccmtradic- 
tory  findings  and  adjudications  of  the  same 
matter  in  the  same  action.  Such  a  condi- 
tion was  never  contemplated  by  our  Oode. 
Petition  overruled. 


03  Ind.  App.  430) 

PETERSON  V.  MURRAY. 
(Appellate  Court  of  Indiana.     Oct  31,  1885.) 

SlARDKR— ImPOTIVO  WiNT  OF  Chastitt. 

1.  A  single  act  of  iliidt  intercourse  does  not 
constitnte  a  woman  a  whore. 

2.  A  plea  of  jastification  for  calling  a  wo- 
men a  "wnore"  mast  show  that  she  was  one  at 
the  time  the  words  were  spoken. 

3.  Evidence  that  plaintiff  had  Illicit  sexual 
intercourse  with  her  husband  before  marriage 
will  not  snstain  a  plea  of  justification  in  an  ac- 
tion of  slander  for  calling  her  a  whore  after  her 
marriage. 

Appeal  from  circuit  court,  Newton  county; 
D.  B.  McConnell,  Special  Judge. 

Action  by  Mary  V.  Murray  against  John  P. 
Peterson  for  slander.  From  a  judgment  for 
plaintiff,  defendant  appeals.     Affirmed. 


Charles  A.  Allen  and  Joseph  D.  Brown,  for 
appellant     Eraser  &  Isham,  for  appellee. 

liOTZ,  J.  The  aK>eUee  sued  the  appellant 
to  recover  damages  for  slanderous  words 
spoken.  It  was  alleged  that  the  defendant 
called  the  plaintilir  a  "whore."  The  answer 
was  in  two  paragraphs— First,  a  general  de- 
nial; and,  second,  justification,  that  prior  to 
the  speaking  of  the  words  the  plaintiff  had 
illicit  carnal  connection  with  divers  persons. 
The  cause  was  tried  by  a  jury,  which  return- 
ed a  general  verdict  assessing  plaintiff's  dam- 
age in  the  sum  of  $300,  on  which  judgment 
was  rendered.  The  only  assignment  of  error 
Is  the  overruling  of  appellant's  motion  for  a 
new  trial. 

It  is  insisted  that  the  court  erred  In  refudng 
to  give  certain  instructions  asked  by  (appel- 
lant, and  that  the  verdict  is  contrary  to  the 
law.  The  instructions  asked  and  refused  are 
as  follows:  "(5)  If  yon  find  that  the  defend- 
ant spoke  the  words  alleged  in  the  complabit 
and  you  also  find  that  at  the  time  said  words 
were  spoken,  that  the  plaintiff,  prior  to  the 
speaking  thereof,  had  sexual  intercourse  with 
some  person  not  her  husband,  then  I  say  to 
you  that  the  plaintiff  would  be  a  whore,  and 
your  findhig  should  be  for  the  defendant  (6) 
If  you  find  that  the  defendant  spoke  the  al- 
leged slanderous  words  as  charged  In  the  com- 
plaint, or  words  of  similar  Import,  and  that, 
prior  to  the  speaking  thereof,  the  said  plain- 
tiff had  sexual  intercourses  with  one  Sam. 
Mun-ay,  who  was  not  then  her  husband,  bat 
who  afterwards  married  the  plaintiff,  then  I 
Instruct  you  that  the  plaintiff  would  be  a 
whore,  and  you  should  find  for  the  defendant 
(7)  I  charge  yon  that  any  act  of  sexual  inter- 
course between  a  married  female  and  a  male 
person  not  her  husband,  cs:  between  an  unmai^ 
rled  female  and  a  male  person,  is,  whoredom; 
and,  if  the  plaintiff  has  committed  a  single  act 
of  this  kind,  then  I  say  to  you  that  she  would 
be  a  whore;  and,  if  you  so  find  from  all  the 
evidence  and  circumstances  in  this  case,  then 
your  vodlct  should  be  tar  the  defendant" 
"(11)  The  court  further  instructs  the  jury  that 
If  you  find  from  the  evidence  that  the  plain- 
tiff, at  the  time  of  her  marriage  with  Robert 
M.  Snyder,  was  pregnant  with  cliild,  and  that 
such  pregnancy  was  the  result  of  sexnal  In- 
tercourse while  she  was  an  unmarried  woman, 
then,  in  law,  she  would  be  guilty  of  whore- 
dom, and  she  cannot  recover  in  this  case,  and 
your  verdict  should  be  for  the  defendant  (12) 
The  court  further  instructs  the  jury  that  if 
you  find  from  the  evidence  that  the  plahitiff. 
at  the  time  of  her  marriage  with  William 
Reynolds,  was  an  unmarried  woman,  and 
pregnant  with  child,  then  the  law  in  such 
cases  would  be  that  she  was  guilty  of  whore- 
dom; and,  if  you  so  find  your  verdict  It 
should  be  for  the  defendant  (13)  Xlie  conrt 
instructs  the  Jury  that  if  you  find  from  the 
evidence  that,  since  the  marriage  of  the  plain- 
tiff and  Samuel  Murray,  the  plaintiff  has  had 
sexual  intercourse  with  any  person  other  thao 
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her  Iraaband,  'snch  conduct  would  render  her 
gnll^  of  wboredom,  and  sbe  could  not  re- 
ooTer  In  ttais  case." 

These  Instructions  require  ua  to  determine 
whether  or  not  a  single  act  of  illicit  sexual  In- 
tercouTGC  constitateB  a  woman  a  whora  The 
facts  assumed  in  each  of  these  instructions 
are  treated  as  an  absolute  bar  of  a  recovery 
under  the  second  paragraph  of  the  answer, 
and  are  not  treated  in  mitigation  of  damages. 
If  one  seeks  to  Justify  slanderous  words 
spoken  of  another,  the  Justification  must  be  as 
broad  and  comprehensive  as  the  charge.  Tull 
V.  David,  27  Ind.  877.  To  Justify  the  apiiel- 
lant's  slanderous  words,  the  appellee  must 
have  been  a  whore  at  the  time  the  words 
were  spoken.  A  "whore"  Is  a  woman  who 
prostitutes  her  body  for  hire.  The  word  is 
generally  used  as  synonymous  with  "harlot," 
"courtesan,"  "prostitute,"  and  "strumpet" 
Cent.  Diet.  The  word.  In  its  most  general 
meaning,  includes  a  woman  who  practices  <»: 
holds  unlawful  seixual  intercourse  either  for 
bire  or  to  gratify  a  depraved  passion;  and, 
possibly,  proof  of  such  acts,  imder  this  defi- 
nition, would  constitute  a  Justification  of  the 
charge.  In  any  event,  we  cannot  say,  as  a 
matter  of  law,  that  one  act  of  illicit  sexual  in- 
tercourse constitutes  a  woman  a  whore. 

It  is  true,  as  appellant's  counsel  urge,  that 
in  an  early  case  in  this  state  it  was  held  by 
a  divided  court  that  one  act  of  illicit  sexual 
intercourse  committed  by  a  woman  ever  after 
rendered  her  a  whore,— Alcorn  v.  Hooker,  7 
Blackf.  {S8;  and  this  decision  was  approved 
In  Bodebaugh  v.  Holllngsworth,  6  Ind.  339. 
The  correctness  of  these  decisions  may  well 
be  doubted.  A  woman  who  has  been  seduced 
under  a  promise  of  marriage,  and  thereafter 
leads  a  chaste  and  virtuous  life,  is  not  es- 
teemed to  be  a  whMe.  Fahnestock  v.  State, 
102  Ind.  156, 1  N.  E.  372.  There  is  nothing  in 
the  evidence  In  this  case  except  vague  rumor 
and  hearsay  that  tended  to  show  that  the  ap- 
pellee had  been  guilty  of  indiscriminate  sexual 
Intercourses.  Even  if  it  be  true  that  she  had 
sexual  intercourse  with  the  men  who  after- 
wards became  her  husbands,  it  does  not  follow 
that  sbe  was  a  whore  at  the  time  the  words 
were  spoken.  There  was  no  error  in  refus- 
ing the  instructions  requested,  and  we  are  of 
the  ojrinlon  that  the  verdict  is  not  contrary  to 
the  law.    Judgment  affirmed. 


(13  Ind.  App.  428) 

WIIiBBR  T.  SOBERER. 

(Appellate  Court  of  Indiana.     Oct.  81,  1806.) 

BXAKINATION  or  Witness— Rkfkbshimo  Mbmokt 

— DOCnMBNTART  EVIDENCE. 

1.  In  suit  on  account  the  plaintiff  may,  aa 
a  witness,  refresh  his  memory  as  to  tiie  items 
of  the  accontit  by  referring  to  entries  made  at 
the  time  of  the  transactions  in  his  own  hooka  of 
account 

2.  In  snit  on  account  the  admission  of  plain- 
tiff's boolis  of  account  in  evidence,  if  error,  is 
harmless  where  plaintift  has  testified  specifical- 
ly to  each  item  jf  account  from  recollection  re- 
freshod  by  reference  to  such  books. 


Appeal  ttom  circuit  court.  Dearborn  connty; 
O.  W.  Stapp,  Special  Judge. 

Action  by  John  K  Scherer  against  William 
T.  Wilber  on  accoont  From  a  Judgment  for 
plaintiff,  defendant  appeals.    AfiSrmed. 

Coles  &  Hall,  for  appellant  McMullen  & 
McMollen.  for  appellee. 

DAVIS,  J.  This  action  was  brought  by  the 
appellee  against  the  appellant  on  an  ordinary 
Ixwk  account  The  appellee  sought  to  recover 
an  alleged  balance  of  $209.45.  Appellant  an- 
swered in  two  paragraphs:  First,  general  de- 
nial; second,  payment.  A  trial  by  Jury  re- 
sulted In  verdict  and  Judgment  in  favor  of  ap- 
pellee for  |02.  The  only  error  assigned  is  the 
action  of  the  comt  in  overruling  appdlant's 
motion  for  a  new  trial.  Two  questions  only 
are  argued  In  this  court,  to  wit:  (1)  The  ad- 
mIsBl<m  of  Improper  evidence.  (2)  That  the 
verdict  is  excessive,  the  recovery  being  too 
large. 

We  have  carefully  read  the  evidence,  and 
find  it  in  some  respects  conflicting.  The  char- 
ges in  appellee's,  bill  of  particulars  against  ap- 
pellant amounted  to  9487.95',  and  the  credits 
to  $228.50.  The  correctness  of  some  of  the 
items  in  the  charges  was  controverted  by  ap- 
pellant, and  he  introduced  evidence,  a  part  of 
which  was  uncontradicted,  showing  that  he 
was  entltied  to  more  credits.  Giving  the  evi- 
dence, as  we  are  required  to  do  on  this  appeal, ' 
the  most  favoraUe  consideration  in  behalf  of 
the  aroellee^  it  Is  not  clear  the  Jury  was  not 
warranted  in  finding  there  was  a  balance  of 
$92  due  appellee.  Therefore  this  court,  un- 
der our  practice,  would  not  be  warranted  in 
disturbing  the  verdict  of  the  Jary  on  the  evi- 
dence. On  the  trial  the  appellee,  as  a  witness 
in  his  own  bdialf,  testified  that  he  ran  a  saw- 
mill, and  that  he  sawed  lumber  for  appellant; 
that  he  kept  a  book  In  his  business,  In  which 
he  kept  the  account,  and  that  he  set  the  Items 
down  every  night  after  he  did  the  work,  and 
set  them  down  correcUy.  He  then  turned  to 
the  account  in  his  book,  and,  over  appellant's 
objection  and  exception,  testified  to  the  items 
set  out  In  his  Mil  of  particulars,  stating  that 
he  did  not  think  he  could  testify  to  the  dates 
and  amounts  alone  from  memory  without  ref- 
erence to  the  book.  Appellee  afterwards,  dur- 
ing the  progress  of  the  trial,  over  objection  of 
the  apiiellant  on  the  ground  that  the  evidence 
was  Incompetent,  read  the  accoxmt  In  his  book 
against  the  appellant,  Includtng  both  charges 
and  credits,  to  the  Jury.  Counsel  tor  aro^- 
lant  insist  that  the  court  erred  in  admitting  the 
entries  In  the  account  book  In  evidence.  In 
support  of  their  position  they  cite  De  Camp  v. 
Yandagrlft,  4  Blackf.  272;  Railroad  Co.  v. 
Noel,  77  Ind.  110,  121;  Bank  v.  WiHIams,  4 
Ind.  App.  501,  31  N.  E.  370.  Counsel  for  ap- 
pellee contend  that  the  ruling  of  the  court  was 
right,  and  that,  in  any  event,  the  introduction 
of  the  entries  on  the  book  did  the  appellant  no 
harm;  citing  Flemhig  v.  Yost  137  Ind.  95,  30 
N.  E.  706;  Culver  v.  Marks,  122  Ind.  554,  23 
N.  E.  1080.    In  many  of  the  states  a  party's 
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own  books  of  account  and  original  entries  tie 
now  received  as  evidence  of  a  sale  and  deliv- 
ery of  goods  to,  or  of  work  done  for,  the  ad- 
ver»  party.  The  general  mle  la  prescribed  by 
statute,  and  la,  In  sabstance,  that  such  evi- 
dence—entries In  books  of  merchants,  abo^ 
keepers,  etc.— must  be  supported  by  oath,  pre- 
liminary to  its  introduction,  that  the  goods  so 
charged  were  sfctoally  sold  and  delivered,  and 
the  services  performed;  that  the  Items  were 
entered  at  the  time  of  the  delivery  of  the  goods 
or  the  performance  of  the  services,  or  imme- 
diately afterwards;  that  the  book  tendered  Is 
the  book  of  original  entries,  and  that  the  book 
was  correctly  kept.  2  Am.  &  Eng.  £^c.  Law, 
"Books  as  Evldaice,"  p.  467,  under  subdivi- 
sion "Books  of  Original  Entries,"  and  authori- 
ties there  cited.  There  Is  no  statute  on  the 
subject  In  this  state.  It  is  apparent  from  tlie 
record  Id  this  case  that  appellee  first  testified 
to  the  accotmt  between  himself  and  appellant 
as  set  out  in  his  bill  of  particulars  by  looking 
at  his  account  book,  in  wliich  he  states  he 
made  correct  entries  at  or  about  the  time  of 
the  different  transactions.  We  are  not  able 
to  see  that  there  was  any  error  in  this,  as,  in 
onr  opinion,  he  bad  the  right,  if  he  desired  to 
do  so,  to  refresh  bis  memory,  when  on  the 
stand  as  a  witness,  by  reference  to  the  entries 
previously  made  by  him.  The  record  disclosed 
that  appellee  testified  specifically  concerning 
each  and  every  item  in  the  account  between 
himself  and  the  appellant  as  set  out  in  his  bill 
of  particulars  filed  vrith  the  complaint.  It 
appears  tliat  he  was  cross-examined  in  rela- 
tion to  the  account,  and  that  he  testified  on 
such  crosB-ezamination  that  be  did  not  believe 
he  could  have  testified  to  the  amounts  and 
dates  of  the  respective  items  without  reference 
to  his  book.  It  is  apparent  that  his  testimony 
was  largely  based  on  bis  recollection  as  re- 
freshed by  reference  to  his  book.  After  he 
had  so  testified  to  the  Items  in  the  account  as 
embraced  in  the  entries  made  by  him  in  his 
book,  the  only  effect,  as  shown  by  the  rec- 
ord, of  reading  the  entries  from  the  book  to 
the  Jury,  was  to  repeat  his  testimony  on  the 
subject  The  appellant  was  present,  and  tes- 
tified to  bis  version  of  the  dealings  between 
the  parties.  He  claimed  In  his  testimony  that 
he  was  not  liable  for  all  the  charges  against 
him,  giving  his  reasons  for  such  claim.  He 
testified  that  be  was  not  liable  for  the  entire 
charge;  that  another  was  to  pay  a  part  of  it; 
and  he  also  testified  that  he  was  entitled  to 
credits  in  addition  to  those  appearing  In  appel- 
lee's bill  of  particulars,  and  which  the  Jury 
appeared  to  allow  him.  Assuming  that  the 
court  erred  In  permitting  appellee  to  Introdace 
in  evidence  that  part  of  his  private  account 
book  setting  forth  the  various  Items  and  char- 
ges against  the  appellant,  the  record,  as  we 
view  it,  shows,  under  the  circumstances,  that 
the  error  was  a  harmless  one.  The  decision 
In  De  Camp  v.  Vandagrlft,  supra,  enunciates 
the  doctrine  that  has  prevailed  in  acticms  in 
assumpsit  in  this  state  for  many  years.  In 
Fleming  v.  Tost,  which,  however,  was  not  an 


action  in  assumpsit,  a  differmt  doctrine  seems 
to  be  approved,  but  De  Gamp  v.  VandagrUt, 
supra.  Is  not  referred  to  therein.  In  this  con- 
nection, Iiowever,  it  may  be  observed  that  the 
rule  as  enunciated  in  Faxon  v.  HoUis,  13 
Masa  427,  and  cited  with  approval  by  our  su- 
preme court  In  Fleming  v.  Yost,  snpra,  and 
Culver  V.  Alarks,  supra,  is  not  governed  bj 
any  statute,  and  is  in  direct  amfiict  with  the 
rule  enunciated  in  De  Camp  v.  Vandagrift,  sn- 
pra. We  are  not,  as  at  present  advised,  pre- 
pared to  say  that  the  supreme  court  in  the 
later  cases  has  overruled  by  implication  the 
case  of  De  Camp  v.  Vandagrift,  supra.  On  a 
careful  reading  of  the  entire  record  In  this 
case,  we  are  of  the  (pinion  that  no  error  ap- 
pears which  wonld  Justify  a  reversal  of  the 
Judgment  of  the  trial  court  Tbe  bill  of  par- 
ticulars was  a  copy  of  the  book  account  and 
apiwllee's  testimony  as  to  the  account  Is  the 
same  as  shown  by  the  bill  of  particulars,  ex- 
cept he  testified  that  the  appellant  was  enti- 
tled to  additicHial  credlta    Judgment  aflBimed. 


CU  Ind.  App.  441) 

CBOXTON  et  al.  v.  FOREMAN. 

(Appellate  Court  of  Indiana.     Nov.  1,  1896.) 

SUPPORT  or  Child — Suppicienct  op  Evidesck. 

In  an  action   against  an  insane  widow 

and  her  guardian  to  recover  for  board  of  sncli 

widow's  minor  child,  H  appeared  that  plaintitF 

Kot  the  child  when  she  was  a  few  montha  old 

from  one  who  had  taken  her  from  an  infirmary; 

that  he  kept  her  and  treated  her  as  his  own  child 

until  she  was  about  10  years  old,  when  there  was 

appointed  for  her  a  guardian,  who  took  her  away 

from  him;   and  that  the  guardian  of  the  insane 

mother    gave    him    at    different    times    small 

amomits    of   money    and   clothing,    aggregating 

about  $200,  to  aid  him  in  caring  for  the  child. 

Held,  that  plaintiff  was  not  entitled  to  recover. 

Appeal  from  circuit  court,  Steuben  county; 
S.  A.  Powers.  Judge. 

Action  by  James  Foreman  against  William 
O.  GroxtoD,  guardian  of  Mina  C.  Day,  a  per- 
son of  unsound  mind,  and  Mhia  C.  Day,  to  re- 
cover for  board  and  clothing  furnished  by 
plaintifC  to  the  minor  child  of  defendants 
ward.  From  a  Judgment  for  plaintifC,  defend- 
ants appeal.    Reversed. 

Frank  M.  Powers,  for  appellants.  Wood- 
hull  &  Gilbert  Daniel  I.  Link,  and  Frank  a 
Robey,  for  appellee. 

LOTZ,  J.  This  was  an  action  by  the  appel- 
lee against  Mina  O.  Day,  a  person  of  unsound 
mind,  and  William  O.  Croxton,  as  guardian  of 
said  Mina,  to  recover  for  board  and  clothing 
furnished  to  Dora  Day,  the  minor  child  of  said 
Hlna.  The  facts  essential  to  the  determina- 
tion of  this  controversy,  as  shown  by  the  un- 
disputed evidence,  are  substantially  as  fol- 
lows: Samuel  Day,  the  husband  of  Mina  C. 
Day,  died  in  1882,  leaving  his  wife  and  tlu-ee 
infant  daughters  surviving  him.  Dora  was 
then  a  few  months  old.  In  December,  1SS2, 
Mina  C.  Day  was  adjudged  to  be  a  person  of 
unsound  mind,  and  is  still  insane,  the  appel- 
lant Croxton  being  ba  guardian.     After  tbe 
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mother  ^ras  declared  Insane,  the  fai&Uy  was 
broken  up,  and  Dora  was  taken  to  the  in- 
flrmary  of  Stenben  county  to  be  cared  for. 
Sbintiy  afterwards,  a  man  by  the  name  of 
Welch,  llTlng  hi  the  county,  went  to  the  in- 
firmary, and  got  the  child,  and  took  her  Into 
hla  family,  ivhere  be  kept  her  a  few  months. 
The  appellee  was  then  a  married  man,  having 
a  wife,  but  no  children,  in  his  home.  Welcb 
being  about  to  take  up  his  residence  in  Ohio, 
and  the  appellee,  lielng  desiioos  of  having  a 
child  in  his  family,  procured  Dora  from  Welch, 
and  took  her  to  live  with  him  in  his  family. 
She  continued  to  live  with  him  as  a  member 
of  his  family  for  the  period  of  about  18 
months,  when  the  appellee  was  divorced  from 
his  wife.  After  he  was  divorced,  he  lived 
alone  for  alx>nt  three  years,  during  which  time 
be  hired  the  child  boarded  at  a  neighbor's 
where  it  was  convenient  for  him  to  see  her. 
Durhig  this  time  he  clothed  her,  and  paid  from 
$1.25  to  $2  per  week  for  her  board.  Appellee 
remarried,  and  took  tlie  child  into  Ills  family, 
where  she  was  treated  in  all  respects  as  a 
member  of  his  family.  He  taught  her  to  call 
Um  "father,"  and  his  wife  "mother."  He 
taught  her,  of  evenings,  to  read  and  write,  and 
sent  her  to  the  district  schools  of  the  neigh- 
borhood, and  gave  her  such  advantages  for 
procuring  an  education  as  were  in  his  power. 
He  provided  her  with  comfortable  apparel, 
and  snch  other  necessaries  as  his  means  and 
circumstances  would  reasonably  permit,  and 
treated  her  in  all  respects  as  if  she  were  his 
own  child.  Appellee  testified  that  be  took  the 
child  into  his  home  because  he  had  no  chil- 
dren of  his  own,  and  wanted  a  ctiild  in  his 
family;  that  be  had  no  contract  with  any  one 
to  pay  bim  for  the  care  and  expense  he  would 
bestow  upon  her;  and  that  he  had  no  intention 
of  making  any  char^re  for  the  care  and  expense 
incurred  on  her  account;  nor  had  he  any  ex- 
pectation of  receiving  any  pay  therefor  when 
he  first  took  her  into  his  family.  The  child 
had  been  In  his  family  and  under  his  care  for 
about  10  years  when  a  guardian  was  appointed 
for  her,  and  the  guardian  took  her  away  from 
Iiim.  The  appellee  also  testified  that  be  would 
like  to  have  the  child  with  (him)  yet,  and  that, 
when  he  is  through  with  it,  what  little  prop- 
erty he  has  left  will  go  to  the  child;  that  he 
would  not  have  filed  this  claim  if  he  had  not  a 
mortgage  upon  his  farm,  which  he  was  desir- 
ous of  paying  off.  Samuel  Day,  the  father 
of  Dora,  was  a  soldier  In  the  late  C^vU  War, 
In  1888  the  guardian  of  the  mother  received  a 
Widow's  pension  for  bis  ward.  Before  this 
time  the  mother  was  entirely  destitute.  The 
pension  money  In  the  hands  of  the  guardian 
Is  about  $3,800.  A  portion  of  the  pension 
money,  according  to  the  United  States  pension 
laws,  Is  paid  to  the  guardian  on  account  of 
the  Infant  children  of  the  deceased  father  and 
soldier.  The  guardian  of  the  insane  mother 
has  at  different  times  given  to  appellee  small 
sums  of  money,  and  contributed  clothing,  to 
aid  appellee  in  caring  for  the  child,  aggregat- 
ing in  all  about  $200.    Upon  these  facts,  the 


court  below  found  tor  the  appellee,  and  ren'^ 
dered  judgment  in  his  favor  in  the  sum  of 
$385.  Appellants'. motion  for  a  new  trial  was 
overruled,  and  this  ruling  is  the  error  assigned 
in  this  court.  Appellants'  contention  is  that 
the  finding  and  Judgment  are  contrary  to  ttie 
law,  and  contrary  to  the  evidence. 

It  is  apparent  from  the  facts  stated  that, 
during  the  time  the  appellee's  claim  for  com- 
pensation accrued,  the  family  relation  existed 
between  him  and  Dora  Day.  It  is  the  settled 
law  of  this  state  that  where  such  relation  ex- 
ists, whether  natural  or  assumed,  there  is,  in 
the  absence  of  an  express  agreement  or  cir- 
cumstancee  from  which  an  agreement  may  l>e 
Cairly  inferred,  no  obligation  to  pay  for  board 
and  necessaries,  on  one  hand,  nor  for  work,  on 
the  other.  Doan  v.  Dow,  8  Ind.  App.  324,  85 
N.  E.  709;  James  v.  OiUen,  3  Ind.  App.  472, 
30  N.  S3.  7;  Lockwood  v.  Bobbins,  125  Ind. 
398,25  N.  K.  466;  Marquess  v.  La  Baw,  82  Ind. 
550.  It  is  true  that,  if  there  be  any  evidence 
tending  to  establish  an  express  contract  or  cir- 
cumstances from  which  it  may  be  inferred 
that  there  was  an  agreement  or  understanding 
that  compensation  was  to  be  made,  then  this 
court  will  not  disturb  the  finding  or  verdict 
upon  the  weight  of  the  evidencet  for  the  exist- 
ence of  such  contract  or  understanding  is  a 
questlMi  of  fact  for  the  court  or  Jury  tryhig 
the  case.  Forester  v.  Forester,  10  Ind.  App. 
680,  38  N.  E.  426;  Puterbaugh  v.  Puterbaugh, 
7  Ind.  App.  280,  33  N.  B.  806,  and  34  N.  B. 
611.  But  in  tl>e  case  at  bar  we  are  of  the 
opinion  that  there  Is  no  evidence  whatever 
tending  to  prove  a  contract,  or  from  which  it 
might  be  legitimately  inferred  thero  was  an 
agreement  or  understanding  that  compensation 
was  to  be  made.  The  services  and  necessaries 
furnished  by  the  appellee  were  voluntary.  It 
Is  manifest  that  the  pleasure  of  the  society  of 
the  child  was  considered  by  tlie  appellee  as  an 
equivalent  for  the  cost  of  her  support  and 
education.  Webster  v.  Wadsworth,  44  Ind. 
283.  Nor  do  we  think  the  assistance  given  by 
the  guardian  to  the  appellee,  in  the  light  of  tlie 
oth»  facts  and  circumstances,  can  be  consid- 
ered as  tending  to  prove  a  contract  or  that 
compensation  was  intended.  The  aid  furnish- 
ed was  to  Dota  hers^,  rather  than  to  the  ap- 
pellee. Judgment  reversed,  with  Instructiona 
to  sustain  the  motion  for  a  new  trial. 


03  tnd.  App.  4t2) 
MATNARD  et  al.  v.  BAST  et  al. 
(Appellate  Court  of  Indiana.     Nov.  1,  1895.) 
Mbchaxics'  Liess— Scppicibnct  of  Notice. 
Notice  of  a  mechanic's  lien  claim  in  which 
the  property  is  described  as  "the  north  part"  of 
a  specined  lot  in  a  named  addition,  "as  well  as 
the  one-story  frame  dwelHnK  house  recently  erect- 
ed thereon  by  you,"  is  insufficient. 

Appeal  from  circnit  court,  Madison  county; 
A.  Ellison,  Judge. 

Action  by  John  A.  Maynard  against  Henry 
J.  Phillips  and  wife  and  Charles  W.  East  and 
wife,  in  which  defendant  E^ast  filed  a  cross 
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complaint  against  plaintiff  and  William  S. 
Diven  and  wife  to  enforce  a  mechanic's  lien. 
From  an  order  overruling  demurrer  of  Dlven 
and  wife  to  tlie  cross  complaint,  they  appeal. 
Reversed. 

Diven  &  McMahan,  for  appellants.  Reardon 
&  Thomburg,  for  appellees. 

REilNHARD,  C.  J.  Maynard  brought  this 
action  against  Henry  3.  FhUlips  and  Dora. 
Phillips,  hla  wife,  and  Charles  W.  East  and 
Henry  East  were  made  defendants.  The  de- 
fendants East  and  East  filed  a  cross  com- 
plaint against  the  plalntUT,  Maynard,  and  one 
William  S.  Dlven  and  his  wife,  Laura  M. 
Dlven,  who  were  made  defendants  to  the 
cross  complaint,  and  appeared  and  filed  sep- 
arate demurrers  to  each  paragraph  thereof, 
which  were  overruled  and  ezceptlona  taken. 
The  cross  complaint  is  in  four  paragraphs, 
but  in  respect  of  the  question  to  be  decided 
by  us  these  are  not  materially  different  It 
Is  averred  therein  that  Laura  M.  Dlven, 
through  her  husband,  the  said  William  S. 
Dlven,  contracted  with  Maynard  for  the  ereo- 
tioo  and  construction  of  certain  dwelling 
houses  upon  the  prox>erty  of  said  Laura,  and 
that  the  cross  complainants,  East  and  East,  sold 
and  furnished  to  said  Maynard  certain  mate- 
rials to  be  used,  and  which  were  used.  In  the 
erection  and  construction  of  said  houses. 
The  cross  complaint  seeks  to  foreclose  a  ma- 
terial man's  lien  upon  the  houses  and  the 
real  estate  upon  which  the  same  are  situated, 
it  being  also  averred  that  proper  notices  were 
duly  filed  of  the  intention  of  said  cross  com- 
plainant to  hold  such  liens.  The  cross  com- 
plaint proceeds  upon  the  theory  ot  an  action 
purely  in  rem  as  against  said  Dlven  and 
wife.  It  does  not  seek  to  hold  them  or  ^tber 
of  them  personally  liable. 

The  particular  objection  urged  by  the  Dlv- 
ens  against  the  cross  complaint  is  that  the 
description  of  the  real  .  estate  upon  which 
the  houses  were  erected  as  contained  in  the 
cross  complaint  and  lien  notices  is  too  on- 
certain  and  indefinite,  and  therefore  Insuffi- 
cient. The  description  in  one  of  the  para- 
graphs and  notices  therein  set  forth  is  as  fol- 
lows: "The  north  part  of  lot  number  twenty 
(20)  in  Walnut  Hills  addition  to  the  city  of  An- 
derson, Madison  county,  Indiana,  as  well  as  on 
the  one-story  frame  dwelling  house  recently 
erected  thereon  by  you."  The  description  con- 
tained in  another  paragraph  and  exhibit  is 
as  follows:  "The  south  part  of  lot  number 
twenty  (20)  and  the  north  i)art  of  lot  num- 
bered nineteen  (19)  In  Walnut  Hills  addition 
to  the  city  of  Anderson,  Madison  county,  In- 
diana, as  well  as  on  the  frame  dwelling 
bouse  recently  erected  thereon  by  you."  The 
following  Is  the  description  in  the  remaining 
paragraph  and  notice:  "The  south  part  of 
lot  numbered  nineteen  (19)  in  Walnut  Hills 
addition  to  the  city  of  Anderson,  Madison 
county,  Indiana,  as  well  as  upon  the  one- 
story  frame  dwelling  house  erected  thereon 


by  yon."    There  Is  no  attempt  to  reform  the 
description,  nor  to  aid  the  same  by  averments 
such  as  would  admit  extrinsic  evld^ice.   The 
description  would  be  clearly  insufficient  In  a 
complaint  to  f(»%cloee  a  mortgage  on  real  es- 
tate.    Buck  V.  Axt,  85  Ind.  512.     When  the 
description  is  so  indefinite  as  to  necessitate 
the  institution  of  an  extrinsic  inquiry  in  o^ 
der  to  determine  what  property  was  in  fact 
sold  or  mortgaged,  the  description  Is  Insuffi- 
cient    Bowen  V.  Wickersham,  124  Ind.  404, 
24  N.  B.  983.     C<ourts  have  given  the  mechan- 
ic's lien  law  a  liberal  construction,  so  as  to 
effectuate  the  purpose  for  which  it  was  en- 
acted.   It  is  the  rule  In  such  cases  as  the 
present  one  that,  if  the  description  In  a  lien 
notice  is  sufficiently  definite  to  enable  a  per- 
son familiar  with  the  locality  to  Identify  the 
premises  intended  to  l>e  described,  the  de- 
scription,  though  perhaps  too  Indefinite  to 
convey  title,  may  be  rendered  sufficient  if  it 
can  be  aided  by  extrinsic  evidence,  the  prop- 
er averments  having  been  laid  In  the  com- 
plaint to  allow  such  evidence  to  be  intro- 
duced.    Dalton  V.  HofTman,  8  Ind.  App.  101, 
35  N.  B.  291,  and  authorities  cited.     From 
the  descriptions  given  in  the  cross  complaint 
and  exhibits.  It  Is  possible,  we  think,  that  a 
person  familiar  with  the  locality  might  be 
able  to  locate  the  houses;   and,  if  extrinsic 
facts  were  averred,  the  descriptions  might  be 
reformed,  or  at  least  serve  as  a  basis  upon 
which  to  formulate  another  (sufficient)  de- 
scription for  the   decree  of   foreclosure  and 
sale.    But,  standing  by  themselves,  the  de- 
scriptions in  the  cross  complaint  and  notices 
are  wholly  Insufficient  to  convey  title  in  a 
sale  upon  the  decree,  for  by  them  nelttaer 
the  exact  location  nor  the  boundary  of  the 
real  estate  to  be  sold  can  be  determined. 
We  think  the  court  erred  in  overruling  the 
demurrer  of  Diven  and  wife  to  each  para- 
graph of  the  cross  complaint    As  to  the  ap- 
pellant Maynard,  nothing  is  said  in  the  brief 
which  shows  that  he  is  entitled  to  a  reveraaL 
Indeed,  it  Is  difficult  to  determine  from  sacta 
brief   whether  the  counsel   who   wrote  the 
same  appear  for  him  at  all  or  not.     Judg- 
ment reversed  as  to  William  S.  Diven  and 
Laura  M.  Dlven,  and  affirmed  as  to  Joha  A. 
Maynard. 

(13  Ind.  App.  333) 
EMPEBLY  V.  STATE. 
(Appellate  Court  of  Indiana.    Oct  30,  1895.) 
Kbifino  a  House  Used  fob  GiLjciNO — What  Ckis- 

8TITUTE8— ISPOBMATION — SUFFICIBITCT. 

1.  Under  the  Criminal  Code  (Rev.  St  188U 
{  1756,  mihi.  8;  Rev.  St  1804,  §  1825.  subd.  8). 
providing  that  no  indictment  shall  be  deemed  in- 
valid for,  inter  alia,  "omitting  to  state  the  time 
at  which  the  offense  was  committed  in  any  case 
in  which  time  is  not  of  the  essence  of  the  of- 
fense; nor  for  stating  the  time  imperfectly-  tin- 
less  time  is  of  the  essence  of  the  offense,  — an 
information  which  charges  defendant  with  keep- 
ing a  house  to  be  used  for  gaming  "on  the 

day  of"  a  certain  month  and  year  is  good. 

2.  Rev.  St  1894,  {  2178  (Rev.  St  1881,  { 
2079),  prescribes  the  some  penalty  against  one 
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who  k«eps  a  bailding  to  be  used  or  occnpled  font 
gaining;,  or  "knowingly'  permits  the  eame  to  be 
tiaed  or  occupied  for  gaming,  or,  being  the  owner, 
rents  it  for  such  purpose,  the  word  "knowingly" 
being  inserted  in  the  revision  of  1881.  Beld. 
that  an  indictment  which  failed  to  allege  that 
defendant  "knowingly"  pennitted  a  house  to  be 
used  foi  gaming  was  insufScient. 

Appeal  from  circuit  court,  Montgomery  coun- 
ty; J.  P.  Harney,  Judge. 

OUrer  M.  Emperly  was  convicted  of  keeping 
a  house  used  for  gaming,  and  appeals.  Re- 
versed. 

Clodfelter  &  Thompson,  for  appellant.  W. 
A.  Ketcbam,  Atty.  Gen.,  Dnmont  Kennedy, 
Pros,  Atty.,  and  SamL  H.  Spooner,  for  the 
State. 

OAVIN,  J.  The  appellant  was  convicted  of 
keying  a  house  to  be  used  for  gaming.  The 
offense  was  charged  to  have  been  committed 

on  the  day  of  January,  1895.     Under 

common  law.  It  was  requisite  that,  In  charging 
a  crime,  a  day,  month,  and  year  be  specifically 
averred.  This  was  held  to  be  tlie  law  under 
the  Code  of  1852,  although  it  was  not  required 
that  tbe  proof  should  conform  to  the  allega- 
tion. Clark  V.  State,  34  Ind.  486;  2  Oavln 
&  H.  St.  p.  402,  i  56.  By  tbe  revision  of  the 
Criminal  Code  In  1881,  bowever,  tbe  law  was 
still  further  ronoved  from  old-time  technicali- 
ties, it  being  provided  that  no  indictment 
should  be  deemed  invalid  nor  quashed  for  tbe 
following,  anaong  other  reasons:  "BIgbth.  Vm 
omlttkig  to  state  tbe  time  at  which  the  of- 
fense was  committed  in  any  case  in  which 
time  is  not  of  the  essence  of  the  ofTense;  nor 
for  stating  the  time  imperfectly  unless  time 
is  of  the  essence  of  the  offense."  Rev.  St 
1881,  §  1756,  subd.  8  (Rev.  St.  1894,  i  1825, 
subd.  8).  This  statute  has  been  given  full 
force  by  the  courts.  The  affidavit  is  not  tbere- 
fore  bad  for  want  of  definitely  stating  the 
time,  tbat  not  being  of  the  essence  of  the  of- 
fense. State  V.  Sammons,  96  Ind.  22;  Myers 
V.  State,  115  Ind.  554,  18  N.  B.  2. 

The  statute  upon  which  this  prosecution  Is 
based  (section  2173,  Rev.  St.  1894;  section 
2070,  Rev.  St.  1881),  prescribes  in  the  same 
section  the  same  penalty  against  him  who 
keeps  a  building  to  be  used  or  occupied  for 
gaming,  or  knowingly  permits  the  same  to  be 
used  or  occupied  for  gaming,  or  whoever,  be- 
ing the  owner,  rents  it  for  such  purpose. 
Three  offenses  are  thus  embraced  in  the  vari- 
ous clauses  of  this  section.  Davis  v.  State, 
100  Ind.  154.  An  attempt  has  been  made  to 
charge  In  the  affidavit  facts  bringing  the  de- 
fendant within  i>otb  of  the  first  two  clauses. 
His  guilt  under  the  first— keeping  a  buUdlng 
to  be  used  or  occupied  for  gaming— Is  suffi- 
ciently charged,  in  tbe  language  of  the  statute. 
Fisher  v.  State,  2  Ind.  App.  365,  28  N.  B.  665. 
The  averments  are  not,  however,  in  the  lan- 
guage of  tbe  second  clause,  nor  do  they  cover 
the  essential  facts  therein  specified.  Under 
this  second  subdivision,  knowledge  is  an  es- 
sential ingredient  of  the  offense.  It  is  now 
made  so  by  tbe  letter  of  tbe  statute,  into  which 


the  'Word  "knowiBgly"  was  inserted  by  tbe 
Revision  of  1881.  Being  thus  la  tbe  statute, 
we  must  regard  it  as  material  to  the  afSdavlt. 
1  Bish.  Cr.  Proc.  (New)  S  622,  subd.  4.  Bven 
imder  the  former  statute,  which  omitted  the 
word  "knowingly,"  proof  of  knowledge  was 
beld  to  be  an  essential  requisite  upon  the 
trial.  Padgett  v.  State,  68  Ind.  46;  Bamaby 
V.  State,  106  Ind.  539,  7  N.  E.  231.  This 
knowledge  was,  of  course,  provable,  like  any 
other  fact,  by  either  direct  or  circumstantial 
evidence.  Rodifer  v.  State,  74  Ind.  22;  Mor- 
gan V.  State,  117  Ind.  569,  19  N.  E.  154; 
Voght  V.  State,  124  Ind.  368,  24  N.  E.  680. 
Tbe  court,  in  Its  charges,  autborlzed  the  Jury 
to  convict  upon  proof  going  to  establish  his 
guilt  under  tbe  second  subdivision,- for  per- 
mitting the  house  to  be  used  for  gaming.  In 
this  there  was  error,  as  that  offense  was  not 
properly  charged,  and  the  appellant  was  not 
on  trial  therefor.  We  cannot,  under  well-es- 
tablished rules,  say  that  this  error  was  harm- 
less, in  the  face  of  the  defendant's  positive  de- 
nial of  his  guilt  He  was  entitled  to  go  to  tbe 
Jury  upon  the  one  charge  made  against  him, 
and  was  not  called  upon  to  meet  tbat  which 
was  insufficiently  alleged.  Judgment  revers- 
ed, witb  Instructions  to  sustain  the  motlMi  for 
new  trlaL 


(13  Ind.  App.  345) 

J.  F.  SBIBBBLING  &  OO.  v.  TATLOCK. 

(Appellate  Court  of  Indiana.     Oct  29,  1885.) 

Warbantt— Alleoatioks  or  Brbach— CouNTsit* 
CLAIM— SoppioiBwcy. 

1.  In  an  action  for  the  price  of  a  machine, 
the  answer  alleged  that  plaintiff  warranted  that 
it  was  well  made,  and  of  good  material;  that  it 
would  work  well,  and  as  well  as  any  machine  in 
the  market;  that  if  it  did  not  give  satisfaction,  . 
and  work  better  than  the  old  machine,  which  de- 
fendant delivered  to  plaintiff  as  part  of  the  price, 
defendant  need  not  pay  for  it,  and  plaintiff  wonld 
return  to  bim  his  old  machine,  or  its  value  in 
cash:  tbat  the  new  machine  was  not  well  made, 
or  of  good  material,  and  did  not  work  as  well  as 
other  machines  in  the  market;  that  it  did  not  do 
better  work  than  such  old  machine;  that  it  was 
eiven  a  fair  trial;  and  that  defendant  returned 
it  in  good  repair  to  plaintiff,  and  demanded  the 
return  of  his  machine.  Held,  that  such  an- 
swer was  sufficient 

2.  In  an  additional  paragraph  the  answer  al- 
leged the  same  facts  in  substance,  and  that  plain- 
tiff refused  to  return  to  appellee  his  old  machine, 
for  the  value  ot  which  defendant  asked  judg- 
ment. Held,  that  such  paragraph  was  sufficient 
as  a  counterclaim. 

Appeal  from  circuit  court,  Washington  coun- 
ty;  S.  B.  Voyles,  Judge. 

Action  by  J.  F.  Selberllng  &  Co.  against  John 
H.  Tattock  for  the  price  of  a  machine  sold  by 
plaintiff  to  defendant  in  which  defendant  set 
up  a  breadi  of  warranty  and  a  counterclaim. 
From  a  Judgment  for  def^dant,  plaintiff  ap- 
peals.    Affirmed. 

Harvey,  Morris,  Alspaugh  &  Lawler,  and 
John  A.  Bradley,  for  appellant  Zaring  &  Hot- 
tel,  for  appellee. 

ROSS,  J.  This  action  was  brought  by  tbe 
appellant  upon  a  parol  contract  to  recover  the 
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parchabe  price  of  a  reaptaigr  macblne  sold  bjr 
it  to  appellee.  TV)  the  complaint,  wbicb  iR  in 
two  paragraphs,  the  appellee  filed  an  answer 
in  seyeral  paragraphs  and  a  counterclaim.  Tlie 
first,  second,  thhrd,  and  fourth  specifications  of 
error  assigned  are  made  to  question  the  rul- 
ings of  the  court  below  In  overruling  tbe  de- 
murrers to  the  third,  fourth,  and  sixth  para- 
graphs of  appellee's  answer  and  his  connta- 
claim.  Counsel  for  appellant,  after  consider- 
able argummt,  and  tbe  presentation  of  numer- 
ous authorities  tc  show  that  the  tblrd  and 
sixth  paragraphs  of  theanswer  are  insufficient, 
admit  that  no  question  is  presented  on  the 
rulings  relative  to  these  two  paragraphs,  for 
tbe  reason  that  the  finding  of  the  court  rests 
upon  the  other  paragraphs,  and  not  npaa  these. 
For  tbat  reason  we  do  not  consider  or  pass 
upon  tbe  sufliclency  of  either  the  third  or  sixth 
paragraph  of  the  answer.  The  only  demur- 
rer filed  to  the  counterclaim  tested  its  suffi- 
ciency as  an  answer  to  tbe  complaint.  Query, 
Does  such  a  demurrer  test  Its  sufficiency  as  a 
counterclaim?  In  the  fourth  paragraph  of  the 
answer,  after  admitting  the  purchase  of  the 
machine  at  the  price  alleged  la  the  complaint, 
a  part  of  the  purchase  price  being  the  ex- 
change of  an  old  machine  then  owned  by  ap- 
pellee. It  is  alleged  that  the  appellant  war- 
ranted that  the  machine  was  well  made,  and 
of  good  material,  and  that  it  would  work  well, 
—as  good  as  any  machine  In  the  market;  and 
that.  If  it  did  not  give  perfect  satisfaction, 
and  do  as  good  work  as  any  machine  in  the 
market,  and  work  better  thau  the  old  machine 
which  appellee  delivered  to  appellant,  appellee 
need  not  keep  or  pay  for  it,  and  that  appellant 
would  return  to  him  his  old  machine,  or  its 
value  in  cash.  It  is  then  alleged  that  the  new 
'  machine  did  not  fulfill  or  comply  with  the  con- 
ditions of  said  warranty;  that  it  was  not  well 
made,  or  of  good  material;  that  it  did  not 
work  well,  and  that  it  did  not  work  as  well  as 
other  machines  la  the  market,  and  did  not  do 
better  work  than  the  old  machine  which  was 
taken  in  exchange  for  tbe  new  one.  The 
pleader  then  sets  out  specifically  wherein  the 
machine  Is  defective,  and  the  kind  of  work  It 
would  do,  and  the  reasons  why  the  work 
which  It  did  was  not  well  done.  It  is  also 
alleged  that  the  machine  was  given  a  fair 
trial;  tbat  appellant's  agent  who  sold  the  ma- 
chine to  appellee  was  present  when  It  was 
tested,  but  failed  to  remedy  Its  defects,  or 
make  it  do  the  work  which  It  was  warranted 
to  do;  that  appellee  refused  to  keep  the  ma- 
chine, and  returned  It  In  good  repair  to  appel- 
lant at  tbe  place  where  purchased,  and  de- 
manded the  return  of  his  old  machine;  tbat  tbe 
new  machine  was  of  no  value  or  account  what- 
ever for  the  purpose  for  which  purchased. 

It  is  urged  against  the  sufficiency  of  this 
answer  that  It  falls  to  show  the  machine  was 
entirely  worthless;  tbat  it  does  not  show  that 
appellant  was  notified  that  it  did  not  work, 
and  given  an  opiwrtxmity  to  repair  it;  and, 
further,  tliat  there  Is  nothing  alleged  to  show 
that  It  was  given  a  fair  trial  or  tost.     We  think 


r  the  objectlona  untenable.  It  to  alleged  that 
the  machine  was  warranted  to  do  certain 
work,  but  that  It  would  not  do  the  work  which 
it  was  warranted  to  do;  and  then  tbe  manner 
In  which  it  did  the  work  is  specifically  de- 
scribed, which  shows  that  the  work  was  not 
well  done.  This  was  sufficient  to  show  a 
breach  of  the  warranty,  and  to  advise  appel- 
lant of  what  Issue  must  be  met.  As  to  tlie 
qiiestioQ  of  notice,  and  an  opportunity  to  make 
the  machine  work  as  warranted,  tbe  allega- 
tions of  the  answer  are  that  appellant's  agent 
who  sold  the  machine  was  present  when  It  was 
tested,  and  failed  to  remedy  its  defects,  or  to 
make  It  work  satlsCactorily.  The  duty,  under 
the  terms  of  the  warranty  alleged  in  the  an- 
swer, rested  upon  the  appellant  to  see  that  the 
machine  sold  would  do  the  work  as  warranted. 
If  the  selling  agent  was  present  when  It  was 
tested,  and  tailed  to  make  it  do  the  work 
properly,  no  other  or  further  notice  was  neces- 
sary. There  was  no  error  In  overruling  tbe 
demurrer  to  thio  answer. 

The  facts  alleged  iq  the  counterclaim  are  In 
substance  the  same  as  those  alleged  in  the 
fourth  paragraph  of  the  answer,  with  tbe  ad- 
ditional allegation  that  appellant,  too^  refused 
to  return  to  appellee  his  old  machine,  and  then 
asks  Judgment  for  the  value  of  the  machine; 
We  think  the  counterclaim  sufficient 

The  court  did  not  err  In  overruling  appel- 
lant's motltm  for  a  venire  de  nova  "A  mo- 
tion for  a  venire  de  novo  reaches  matters  of 
form  only,  and  is  effective  only  when  Hie  find- 
ing or  verdict  is  so  defective  that  no  Judg- 
ment can  be  rendered  thereon."  Sloan  v. 
Uravel-Road  Co.,  6  Ind.  App.  584,  83  N.  B. 
WI.  Tbat  the  findings  contahi  tbe  evidence, 
and  not  tbe  ultimate  facts,  is  not  cause  for  a 
Venire  de  novo.  Railroad  Co.  v.  Branyan,  10 
Ind.  App.  670,  87  N.  E.  190.  The  facts  found 
by  the  court  In  the  main  support  the  facts  al- 
leged In  tbe  answer  and  counterclaim,  and 
are  sufficient  to  sustain  a  judgment  in  his  fa- 
vor. We  find  no  reversible  error  in  the  rec- 
ord.   Judgment  affirmed. 


02  Ind.  App.  SSa) 

liAKB  BRIE  &  W.  R.  CO.  v.  MATTHEWS. 
(Appellate  Court  of  Indiana.    Oct  29,  18%.) 

ACTIOW  FOR  WlLLFCL  ToKT— DdTT  TO  TbESFISSEB 

— BxpuLSio!?  OP  Passexoeh— Unnecessabt 

FOBOE— N  EOLIOEHCE. 

1.  Where  a  complaint  alleged  that  defend- 
ant's conductor  assaulted  plaintiff,  and  forcibly 
ejected  him  from  a  car  while  the  same  was  in 
motion,  it  was  not  necessary  to  allege  defend- 
ant's negligence  or  plaintiff's  freedom  from  con- 
tributory negligence,  even  though  it  appeared 
that  plaintiff  was  a  trespasser  on  the  train. 

2.  Though  a  carrier  has  the  right  to  ex^I 
a  trespasser  from  its  train,  it  will  be  liable  if  it« 
servant  in  so  doing  uses  nnnecessaiy  force  and 
violence. 

3.  In  an  action  to  recover  damages  for  a 
violent  assanlt  and  forcible  expulsion  of  plain- 
tifl  from  a  train,  it  is  not  necessary  that  the  ver- 
dict show  -defendant's  negligence  or  plaintiffs 
freedom  from  contributory  negligence. 

4.  In  an  action  to  recover  for  being  forciblv 
expelled  from  defendant's  freight  train  it  was 
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nroDer  for  plaintiff  to  stiow  tliat  defendanf  a  sta- 
tion agent  informed  him  of  the  time  of  arrival 
of  the  next  freight  train,  and  represented  that  it 
carried  pasaensers,  for  the  purpose  of  proving 
that  plaintiff  boarded  the  train  in  good  faith, 
supposing  that  it  carried  passengers;  and  such 
statements  may  be  shown  though  they  were  made 
in  a  place  other  than  the  o£Sce  of  said  agent. 

Appeal  from  circuit  court,  Madison  county; 
A.  Ellison,  Judge. 

Action  by  Cbristopher  C.  Matthews  against 
the  Lake  Brie  &  Western  Railroad  Company 
for  personal  injuries.  There  was  Judgment 
for  plaintiff,  and  defendant  appeals.  Afflrm- 
ed. 

W.  E.  Hadcedora,  John  B.  Cocfcmm,  and 
Cblpman,  Keltner  &  Hendee,  for  appellant 
BlackUdge,  Sherley  &  Moon,  for  appellee. 

REINHARD,  C.  J.  We  are  asked  to  re- 
verse the  Judgm^it  In  thia  case  on  account 
of  the  alleged  insufficiency  of  the  complaint, 
to  which  a  demurrer  waa  filed  and  overruled. 
The  complaint  Is  for  a  i>erBonaI  injury.  It 
counts  upon  a  violent  and  forcible  expulsion 
of  the  appellee  from  appellant's  freight  train 
by  the  conductor.  It  is  husisted  that  the 
complaint  shows  the  appellee  to  have  been 
a  trespasser.  Oianting  liiis  to  be  so,  it  does 
not  follow  that  the  appellant's  servant  had 
a  right  to  use  the  violence  to  which  he  re- 
sorted in  order  to  eject  the  appellee.  The 
theory  of  the  complaint  Is  that  the  appellee 
entered  the  car  in  the  bona  fide  t>eUef  that  It 
carried  passengers.  He  bad  been  informed 
by  the  station  agent,  it  is  alleged,  that  a 
freight  train  passing  the  station  about  the 
time  ot  the  arrival  of  this  train  would  carry 
passengers  to  the  station  to  which  app^ee 
desired  to  go.  It  is  averred  that  the  con- 
ductor violently  assaulted  the  appellee,  and 
beat  him,  forcibly  throwing  him  from  the  car 
while  the  same  was  going  at  the  rate  of  10 
miles  an  hour,  and  seriously  injuring  him. 
In  such  a  complaint  it  Is  not  necessary  to 
allege  negligence  on  the  part  of  the  carrier 
and  freedom  from  negligoice  on  the  i>art  of 
the  traveler.  The  wrong  charged  is  in  the 
nature  of  a  willful  injury,  and,  if  the  appel- 
lee w^s  guilty  of  negligence,  or  was  even 
guilty  of  being  a  trespasser,  a  willful  or  wan- 
ton injury  would  not  be  justifiable.  If  the 
appellee  was  not  entitied  to  ride  upon  the 
train,  the  conductor,  should  have  requested 
him  to  alight  It  was  time  enough  to  resort 
to  force  and  violence  when  the  same  became 
necessary.  Wliiie  It  is  true  that  a  carrier 
owes  no  special  duty  to  a  trespasser  upon 
its  train,  "every  member  of  the  community 
owes  to  every  other  the  duty  of  not  wantonly 
exposing  him  to  danger."  Busw.  Peis.  Inj. 
171. 

Nor  is  there  any  merit  in  the  objection  that 
the  complaint  fails  to  show  ttiat  the  conductor 
was  acting  within  the  scope  of  his  authority 
or  duty.  It  was  the  duty  of  the  conductor  to 
expel  the  appellee  from  the  train  if  he  was 
there  in  violation  of  the  company's  rules,  and, 


had  he  done  so  in  a  lawtui  manner,  the  ap- 
pellant would  haye  bew  protected.  But  be- 
cause the  conductor  exceeded  his  authority  In 
this  respect,  and  accomplished  that  wliich  it 
was  his  duty  to  do'  lawfully  in  an  unlawful 
manner,  the  company  will  not  be  exonerated. 
Busw.  Pers.  Inj.  S  S3;  Railway  Co.  v.  Cooper, 
6  Ind.  App.  202,  33  N.  B.  210. 

The  next  two  errors  assigned  and  discussed 
are  considered  together.  They  relate  to  the 
ruling  of  the  court  in  overruling  the  appel- 
lant's motions  for  Judgment  on  the  verdict  and 
for  a  venire  de  novo.  The  appellant  Insists 
the  verdict  is  defective  because  it  falls  to  show 
that  appellee  was  free  from  contributory  neg- 
ligence. As  the  action  is  for  a  willful  tort, 
it  was  not  necessary  for  the  finding  to  show 
either  negligence  on  the  part  of  the  appellant 
or  freedom  from  negligence  on.  the  part  of  ap- 
pellee. Railroad  officials  are  not  privileged  to 
knock  men  down  'and  drag  them  out  because 
they  inadvertently  board  a  wrong  train,  al- 
though, technically  speaking,  they  may  be 
trespassers.  What  we  liave  said  in  passing 
upon  the  sufficiency  of  the  complaint  applies 
with  equal  force  to  the  special  verdict. 

The  overruling  of  the  appellant's  motion  for 
a  new  trial  is  assigned  as  error.  The  appe- 
lant vigorously  assails  tlie  verdict  of  the  Jury, 
and  insists  that  it  is  unsupported  by  the  evi- 
dence. We  are  of  a  different  opinion.  In 
support  of  the  motion  fbr  a'  new  trial  it  is  also 
contended  that  the  court  erred  in  admitting  im- 
proper testimony.  This  consisted  of  some 
statements  nxide  by  the  appellant's  station 
agent  at  Orestes,  in  response  to  an  Inquiry 
made  of  him  by  appellee.  The  statement  con- 
tained some  information  concerning  ttie  arri- 
val of  the  next  freight  train,  and  that  It  would 
carry  pessraigers.  There  was  no  error  In  the 
ruling.  If  he  bad  Information  that  a  freight 
train  arriving  about  tliat  time  would  carry 
passengers  to  the  station  to  which  he  wished 
to  go,  and  if  in  good  faith  he  boarded  appel- 
lant's train  believing  it  to  be  the  one  the 
agent  ^>oke  about,  such  taformation  was 
proper  to  be  considered  to  show  the  animus  of 
the  appellee  when  entering  the  train.  The 
agent  had  a  right  to  give  such  information, 
even  if  he  was  in  a  billiard  saloon  at  the 
time,  in  place  of  his  office.  It  is  not  claimed 
that  the  information  which  the  appellee  re- 
ceived from  the  agent  was  incorrect  If  the 
appellee  made  a  mistake,  and  got  in  the  wrong 
train,  we  see  no  good  reason  why  he  should 
not  be  allowed  to  prove  it.  Had  appellee  en- 
tered the  train  with  the  avowed  Intention  of 
committing  some  aggressive  wrong,  would  not 
the  appellant  iiave  had  the  right  to  show  this, 
and  would  the  counsel  not  liave  insisted  upon 
it?  It  would  certainly  make  some  difference 
In  the  measure  of  damages  to  which  a  plaintiff 
in  such  an  action  is  entitled  whether  he  iMord- 
ed  the  car  in  good  faith,  though  mistaken  in 
his  rights,  or  with  some  sinister  purpose  or 
intention,  and  knowing  that  he  was  violating 
the  rules  of  the  company.   Judgment  affirmed. 
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(13  Ind.  App.  3S0 

CITY  OP  LEBANON  t.  TWIFORD. 

(An>ellate  Coart  of  Indiana.     Oct  29,  1895.) 

8TATDTB  or  Limitations— Pleadino  Excbptiosis— 

SuFPioiENcr  OF  Special  Vbrdiot — iNsnFU- 

ciiHT  Drains— LiABiLiTT  or  Citi. 

1.  Where  plaintiff  alleged  that  defendant 
conatrncted  a  drain.  wUch  was  barely  sufficient 
to  carry  off  the  waters  conducted  to  it,  and  that 
defendant  afterwards  constructed  lateral  drains, 
which  emptied  into  the  main  drain,  and  thereby 
caused  the  waters  to  overflow  on  to  plaintiff's 
land,  the  statute  of  limitations  was  to  be  com- 
puted from  the  time  of  the  construction  of  the 
lateral  drains. 

2.  Limitations  must  be  pleaded,  and  it  must 
be  shown  that  the  case  is  not  within  any  excep- 
tion, unless  the  complaint  on  its  face  shows 
that  the  action  is  barred,  notwithstanding  the  ex- 
centions. 

3.  Where,  in  an  action  for  overflowing  plain- 
tiff's land,  the  JU17,  in  a  spedal  verdict,  assessed 
damages  to  plaintiff's  crops  in  a  certain  amount, 
but  left  blank  a  space  for  the  amount  of  damage 
to  the  land,  and  a  space  for  the  total  amount  of 
damages,  and,  after  being  directed  to  correct  the 
verdict,  the  same  was  returned  unaltered,  it  was 
proper  to  enter  judgment  for  the  amount  assessed 
as  damagct  to  the  crops. 

4.  In  an  action  against  a  dty  for  causing  the 
overflow  of  plaintiff's  land  by  the  construction  of 
an  insufficient  drain,  it  was  not  necessary  to  nega- 
tive freedom  from  contributory  negligence. 

5.  A  city  is  liable  for  collecting  waten  and 
failing  to  furnish  a  sufficient  outlet  therefor, 
whereby  they  were  cast  upon  plaintiff's  land. 

Appeal  from  circuit  court,  Montgomety  cotin* 
ty;  J.  F.  Harney,  Judge. 

Action  by  Andrew  J.  Twlford  agalnat  the 
city  of  Lebanon  to  recover  damages  caused  by 
overflowing  watera  Flaintia  had  judgment, 
and  defendant  appeals.    Affirmed. 

Artman  &  Lewis,  for  appellant  Abbott  & 
Ratcllfl,  toe  appdlee. 

LOTZ,  J.  The  appellee  brought  this  actUm 
against  the  appellant  to  recover  damages  tor 
Injuries  done  his  real  estate  caused  by  over- 
flowing waters.  The  first  assignment  of  error 
calls  in  question  the  sufficiency  of  the  com- 
plaint The  complaint  alleges.  In  substance, 
that  tor  25  years  the  plaintiff  was  the  owner 
of  a  tract  of  real  estate,  consisting  of  about 
one  acre,  situate  within  the  corporate  limits  of 
the  city  of  Lebanon;  that  said  real  estate  is 
what  is  known  as  low  or  swamp  land,  and 
was  used  by  the  plaintiff  for  gardening  pui^ 
poses;  that,  prior  to  the  grievances  complained 
of,  the  plaintiff  had  the  lands  sufficiently 
drained  by  tile  drains;  that  a  large  portion  of 
the  city  of  Lebanon  is  situate  upon  adjoining 
and  higher  lands,  and  that  the  sm^ace  waters 
of  a  part  of  said  city  naturally  drained  into 
the  valley  where  plaintiff's  lands  woe  situ- 
ated, and  then  emptied  in  Prairie  (reek,  a 
natural  water  course;  that,  about  10  years  be- 
fore the  commencement  of  this  action,  the  de- 
fendant constructed  a  tile  drain  through  said 
valley,  and  near  plaintifTs  land,  to  carry  the 
surface  waters  from  the  streets  and  alleys  to 
Pmirie  creek,  and  constructed  in  said  drain  a 
catch-basin  near  plaintiff's  lands;  that  such 
tile  drain,  as  constructed,  was  barely  sufficient 
in  capacity  to  cany  off  the  surface  waters 


naturally  draining  Into  said  valley;  that,  siib- 
sequently  to  the  construction  of  said  tile  drain, 
the  city  constructed  other  lateral  drains,  which 
emptied  in  the  said  main  tile  drain  above  the 
catch-basin,  and  so  graded  its  streets  and  al- 
leys, and  the  gutters  thereof,  as  that  the  sur- 
face waters  were  collected  into  a  body  and 
cast  in  the  lateral  drains;  that  the  city  so 
constructed  its  streets,  alleys,  and  gutters  bi 
other  portions  of  the  city  as  that  the  surface 
waters,  which  naturally  flowed  In  another  di- 
rection, were  diverted  and  caused  to  flow  Into 
the  lateral  drains;  that  the  main  drain  did  not 
have  sufficient  capacity  to  carry  off  the  waters 
thus  thrown  into  It;  and  that  the  vraters  thus 
collected  into  the  main  drain  overflowed  at 
the  catch-basin,  and  thence  over  plalntifl's 
lands,  rendering  them  unflt  for  cultivation,  and 
destroytog  his  crops. 

The  only  objection  made  to  the  complaint  Is 
that  the  cause  of  action  Is  barred  by  tbe  six- 
year  statute  of  limitations.  It  Is  insisted  that 
the  complaint  shows  that  the  action  accrued 
at  the  time  of  the  construction  of  the  main 
drain,  and,  as  tliat  was  more  than  six  years 
before  the  action  was  instituted,  the  cause  is 
barred.  We  do  not  concur  in  this  Insistence. 
It  does  not  appear  that  the  lateral  drains 
were  constructed  more  than  six  years  before 
the  commencement  of  the  action.  Again,  there 
are  exceptions  to  the  six-year  statute;  and 
the  rule  Is  tint  tbe  exception  must  be  an- 
swered, unless  the  complaint  on  its  face  shows 
that  the  plaintiff  Is  barred  notwithstanding 
the  exception.  Christian  v.  State,  7  Ind.  Ai^ 
417,  S4  N.  E.  825;  DeVay  y.  Dunlap,  7  Ind. 
App.  690,  35  N.  E.  195.  The  OHnpIaint  here 
does  not  disclose  that  the  plaintiff  Is  barred 
notwithstanding  the  exceptions  to  the  statute. 
There  vra.s  no  error  bi  overruling  the  demurrer. 

The  appellant  answered  the  complaint  tiy 
the  gena»l  denial  and  the  six-year  statute  of 
limitations.  The  appellee  replied  the  gooeral 
denial  to  the  second  paragraph,  and  also  filed 
a  special  paragraph  of  reply.  The  appellant 
moved  to  strike  out  the  second  paragraph  ot 
reply,  and,  upon  this  motion  being  overruled, 
ffied  a  demurrer  for  want  of  facts.  This  de- 
murrer was  ovwruled.  These  rulings  are  as- 
signed as  error.  The  second  paragraph  of  re- 
ply was  only  an  argumentative  gaieral  denial, 
and  there  was  no  available  error  in  ovemiling 
the  motion  to  strike  out,  or  in  overruling  the 
demurrer  to  it 

The  cause  was  tried  by  a  jury,  and  a  spe- 
cial verdict  returned.  The  appellant  made  a 
motion  for  a  venire  de  novo.  The  motion  was 
overruled,  and  this  ruling  Is  one  of  the  errors 
assigned.  Several  causes  for  the  motion  were 
assigned,  but  the  only  one  discussed  by  appel- 
lant's counsel  is  that  the  special  verdict  fails 
to  assess  the  plaintiff's  damages.  That  por- 
tion of  the  verdict  rdating  to  tbe  assessment 
of  damages  Is  as  toUows:  "The  {rialntlffB 
said  real  estate  is  thereby  overflowed,  and 

thereby  reduced  in  value  the  amount  of  $ , 

and  his  crops  growing  thereon  in  the  past  six 
years,  prior  to  the  8th  of  March,  1894,  bare 
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teen  damaged  tn  the  amonnt  of  $25.  If,  from 
the  foregoing  facts,  the  law  la  with  the  plaln- 
tur,  we  find  for  the  plaintiff  and  assess  bis 

-damages  at dollars.    If  the  law  Is  with 

the  defendant,  we  find  fbr  the  defendant" 
When  this  yerdlct  was  retorned,  and  before 
It  was  received  by  the  court,  the  appellee 
oioved  the  court  to  reqnire  the  jury  to  return 
to  the  Jury  room  and  correct  the  verdict  by 
Assessing  plaintifTs  damages,  which  motion 
was  sustained,  and  the  court  tostmcted  the 
jury  to  correct  the  verdict  hi  accordance  with 
•the  motion.  The  jury  retired  for  further  con- 
sideration, but  again  returned  the  same  ver- 
dict It  la  the  doty  of  a  jury  trying  a  cause 
to  assess  the  damages.  If  It  fttU  to  do  so,  the 
'eoort  cannot  make  the  assessment  But 
whenever  the  Intention  of  the  jury  Is  mani- 
fest, so  that  the  finding  upon  a  point  can  be 
determined.  It  la  the  duty  of  the  court  to  mold 
the  verdict  Into  proper  form,  and  give  It  due 
legal  effect  2  Elliott,  Gen.  Prac.  I  947.  If 
the  verdict  find  such  facts  as  leave  nothing  for 
the  court  to  do  but  to  make  a  mathematical 
•calculation.  It  may  then  fix  the  amount  of 
■damages  or  recovery.  Wainright  v.  Bur- 
roughs, 1  Ind.  App.  893,  27  N.  E.  591;  John- 
son V.  Bucklen,  9  Ind.  App.  154,  36  N.  B.  176. 
Here  the  appellee  asked  damages  for  Injury 
to  his  real  estate  and  to  his  crops.  The  jury. 
In  one  Item,  assessed  the  damages  to  the 
-crops,  and  failed  to  assess  any  damages  as  to 
the  lands.  The  clear  Intention  of  the  jury  was 
-to  assess  the  plaintiff's  damages  in  the  sum  of 
^25,  and  It  was  for  this  amount  that  the  court 
rendered  judgment.  There  was  no  error  In 
-overruling  the  motion  for  a  v«ilre  de  novo. 

The  appellee  and  the  appellant  each  moved 
fbr  a  judgment  in  his  favor  on  the  verdict 
The  appellee's  motion  was  sustained,  and  the 
.appellant's  overruled.  Tliese  rulings  are  as- 
signed aJB  error.  The  ap^iellant  Insists  that 
the  facts  found  In  special  verdict  fail  to  show 
that  the  appellee  was  free  from  contributory 
negligence,— that  he  took  no  measures  to  pre- 
vent the  overflow.  He  was  not  required  to 
negative  contributory  negligence.  The  appel- 
lant was  charged  with  having  committed  a 
TKMltlve,  aggressive,  wrong,— the  matatenance 
•of  a  nuisance,— and  It  was  liable  to  the  appel- 
lee, Independently  of  the  question  of  negli- 
gence. Stein  V.  City  of  Lafayette,  6  Ind.  App. 
414,  33  N.  B.  912.  The  special  verdict  finds 
-every  tact  essential  to  support  the  Judgment 
for  the  $25  damages  to  the  crops.  It  shows 
that  the  appellant  collected  the  waters  In  a 
•duumel  or  drain,  failed  to  furnish  a  sufficient 
ontlet,  and  cast  them  on  appellee's  lands,  and 
■damaged  his  garden  and  crops. 

The  last  assignment  of  error  relates  to  the 
overruling  of  the  motion  for  a  new  trlaL  It 
is  contended  that  the  verdict  is  contrary  to  the 
-evidence  and  contrary  to  the  law.  While  the 
-evidence  la  conflicting  on  some  of  the  material 
matters,  we  are  of  the  opinion  that  there  was 
•some  evidence  tending  to  support  the  verdict  In 
«Tei7.  matolal  respect    Judgment  affirmed. 


(U  Ind.  App.  -UO 
DOTSON  v.  DOTSON. 
(Appellat*  Court  of  Indiana.     Nov.  1,  1895.) 
Plbadihos— Appsal — Hutnutss  Ekbob. 

1.  Where  the  sufficiency  of  a  complaint  la 
anestioned  for  the  first  time  on  appeal,  its  d^ 
fccta  will  be  considered  cured  by  the  verdict  an> 
less  it  omits  some  fact  which  was  material. 

2.  There  was  no  reversible  error  in  overrol- 
lag  a  motion  to  compel  piaintifiC  to  paragraph  his 
toomplaint 

Appeal  from  circuit  court,  Elkhart  county; 
H.  D.  Wilson,  Judge. 

Action  by  Bmlline  Dotson  against  Alexander 
Dotson  to  recover  damages  for  slander.  There 
was  judgment  for  plaintiff,  from  which  defend- 
ant appeals.    Affirmed. 

Dodge  &  Hnbbell,  for  appellant  Chan>- 
berlain  &  Turner  and  Jonas  O.  Hoover,  for 
appellee. 

DAVIS,  J.  The  first  assignment  of  error 
discussed  by  counsel  is  that  "the  amended 
complaint  does  not  state  facta  sufficient  to 
constitute  a  cause  of  action."  When  the 
sufficiency  of  a  complaint  Is  called  in  ques- 
tion for  the  first  time  In  this  court,  the  de- 
fect in  the  complaint  will  be  deemed  to  be 
cured  by  the  verdict  unless  it  wholly  omits 
the  averment  of  some  material  fact  essen- 
tial to  the  cause  of  action  attempted  to  be 
stated.  In  such  case,  if  the  omitted  fact  la 
such  as  can  be  Inferred  by  reasonable  In- 
tendment from  the  other  facts  alleged,  and 
the  other  facts  expressly  stated  In  connec- 
tion with  the  facts  fairly  Inferable  therefrom 
are  together  sufficient  to  render  the  judg- 
ment a  complete  bar  to  another  suit  for  the 
same  cause  of  action,  the  complaint  will  be 
held  sufficient  Lockhart  v.  Schlottenback 
(Ind.  App.)  40  N.  B.  1109.  Measured  by  this 
rule,  the  complaint  under  consideration  Is 
good  after  verdict  so  far  as  any  objection 
thereto  has  been  suggested.  There  was  no 
reversible  error  in  overruling  the  motion  to 
strike  out  the  supplemental  complaint,  nor  in 
overruling  the  motion  to  compel  appellant 
to  paragraph  the  complaint  Neither  can  we 
reverse  the  judgment  on  the  ground  that  the 
damages  assessed  are  excessive.  There  was 
no  available  error  In  the  admission  of  testi- 
mony in  behalf  of  appellee  over  appellant's 
objection.  The  instructlcms,  when  consid- 
ered together,  as  an  entirety,  were  not  un- 
favorable to  appellant  On  a  careful  read- 
ing of  the  entire  rec(»^,  in  the  light  of  the 
argument  of  counsel,  we  fail  to  find  any  er- 
ror that  would  justify  this  court  in  revers- 
ing the  judgment  of  the  trial  conrt  Judg^ 
ment  aflSrmed. 

(U  Ind.  App.  437) 
SCHELLBNBECK  et  al.  v.  STUDBBAKER. 
(Appellate  Conrt  of  Indiana.     Nov.  1,  1895.) 
Pabtnsrsbif — Power  op  Fartnbb  to  Bind  Vi«m 

— JUDOMBNT — EnTKT  OS  BPEOIAI,  VbRDICT. 

1.  Before  plaintiff  can  have  judgment  on  a 
•pedal  verdict  It  is  essential  that  every   fact 
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DMenat;  to  hla  lecovery  be  contained  in  snch 
verdict 

2.  Where  defendants  in  an  action  on  a  note, 
alleged  to  have  been  executed  by  one  of  them  for 
the  firm,  enter  a  plea  of  non  est  factum,  the  bur- 
den is  on  plaintiff  to  show  the  authority  of  the 
one  executing  the  note  to  bind  the  firm. 

3.  The  execution  of  a  note  for  the  purchase 
price  of  a  team  of  horses  is  not  within  the  im- 
plied powers  of  either  partner  of  a  firm  engaged 
m  the  dair;  business. 

Appeal  from  circuit  court,  St  Josepli  coun- 
ty;  It.  Hubbard,  Judge. 

Action  by  Clement  Studebaker  against  Emll 
Schellenbeclc  and  one  Snyder  on  a  note  ex- 
ecuted in  tlie  name  of  a  firm  formerly  com- 
posed of  defendants.  There  was  Judgment 
for  plaintiff,  from  which  defendant  Snyder 
appeals.    Reversed. 

F.  J.  Lewis  Meyer,  tor  appellant  Geo.  K. 
Clarlt,  for  appellee. 

GAVIN,  J.  The  appellee  sued  appellant 
Snyder  and  Schellenbeck  upon  a  note  pur- 
porting to  be  executed  by  "Emil  Schellenbeck 
&  Co."  Appellant  Snyder  filed  a  sworn  an- 
swer of  non  est  factum.  The  Jury  return  a 
special  verdict,  upon  which  appellee  had  Judg- 
ment Snyder  prosecutes  this  appeal.-  The 
material  facts,  briefly  stated,  are  these: 
Schellenbeck  executed  the  note  sued  on,  be- 
ing commercial  paper,  in  consideration  of  a 
team  of  horses  purchased  by  him  from  ap- 
pellee, on  whose  land  he  was  then  farming 
upon  his  own  account  Upon  this  land  he 
used  the  team,  solely  in  his  own  business, 
and  never  in  the  firm's  business.  Schellen- 
beck &  Snyder  were  also  engaged  as  part- 
ners in  the  dairy  business  under  the  firm 
name  of  Schellenbeck  &  Co.  and  were  the 
owners  of  cattle,  cows,  and  three  teams  of 
horses,  used  in  delivering  the  milk  produced 
by  the  cows.  Snyder  did  not  authorize  the 
execution  of  the  note,  liad  no  knowledge 
'thereof  until  after  the  dissolution  of  the 
i)artnership,  and,  upon  being  apprised  of 
it.  Immediately  repudiated  and  disavowed  it 
At  the  time  of  the  execution  of  the  note, 
Schellenbeck  represented  that  he  and  Snyder 
were  partners,  and  that  the  horses  wer^  to 
be  used  in  the  partnership  business.  Appel- 
lant "relied  upon  these  representations." 

It  will  be  noted  that  under  this  statement 
of  the  facts,  there  was  no  express  authority 
given  by  &iyder  to  execute  the  note.  It  does 
not  appear  that  either  the  execution  of  the 
note  or  the  purchase  of  the  horses  was  neces- 
sary to  the  transaction  of  the  firm's  business, 
nor  is  it  shown  that  the  execution  of  such 
notes  was  usual  in  the  dairy  business  gen- 
erally or  customaiT  in  the  conduct  of  that 
particular  dairy.  It  does  affirmatively  ap- 
pear that  the  firm  derived  no  benefit  what- 
ever from  the  purchase.  Under  such  circum- 
stances the  Judgment  cannot  be  sustained, 
unless  the  law  implies  the  authority  to  ex- 
ecute such  paper  from  the  existence  of  the 
partnership.  It  Is  the  law,  as  declared  in 
Indiana,  thftt  one  parti^er  Is  liable  for  what 
(be  other  does  in  the  firm  name,  within  the 


general  scope  of  the  business  of  the  part- 
nership. Todd  V.  Jackson,  75  Ind.  272;  Jack- 
son V.  Todd,  66  Ind.  406;  Graves  ▼.  Kellen- 
berger,  51  Ind.  66;  Bays  v.  Connor,  105  Ind. 
415,  5  N.  E.  18.  By  the  general  scc^e  is 
meant  not  only  the  actual,  but  the  apparent 
scope  of  the  partnership.  Porter  v.  Wilson, 
113  Ind.  350,  15  N.  £.  676;  Hoffman  t.  Toll. 
2  Ind.  App.  287,  28  N.  E.  557.  Before  the 
plaintiff  can  have  Judgment  upon  a  special 
verdict  it  Is  essential  that  every  fact  neces- 
sary to  his  recovery  be  contained  in  such 
verdict  either  by  direct  finding  or  necessary 
Inference.  BeclmeU  v.  Hosier,  10  Ind.  App. 
6,  37  N.  E.  580.  To  Justify  a  recovery  by 
tiw  appellee  over  the  plea  of  non  est  factum, 
he  was  required  to  establish  that  the  giving 
of  the  note  was  within  the  general  scope  of 
the  partnership  business.  Graves  v.  Kelien- 
berger,  supra;  Lucas  t.  Baldwin,  87  Ind. 
471;  Summerlot  v.  Hamilton,  121  Ind.  87, 
22  N.  B.  973.  In  determining  whether  at  not 
the  act  is  within  the  general  scope  of  the 
partnership  business,  and  therefore  such  as 
that  the  law  Implies  the  right  to  execute  the 
paper,  we  must  look  to  the  character  of  the 
partnership.  There  Is  a  marked  distinction 
between  the  rules  of  law  governing  the  mem- 
bers of  trading  or  commercial  partnerships 
and  those  of  uontrading  or  noncommercial 
partnerships.  In  the  former  class,  each  part- 
ner is  by  law  regarded  as  invested  with  au- 
thority from  his  copartners  to  execute  nego- 
tiable notes  and  bills  of  exchange  in  the  firm 
name,  the  use  of  such  paper  liaving  been  es- 
tablished as  appropriate  under  the  law  mer- 
chant Hedley  v.  Bainbridge,  3  AdoL  &  & 
(N.  S.)  315;  Lee  v.  Bank  (Kan.)  25  Faci  196; 
Friend  v.  Duiyee,  17  Fla.  Ill;  Milling  Co.  ▼. 
Lewis  (Ariz.)  32  Fac.  263;  Sondheim  v.  Gil- 
bert, 117  Ind.  71,  18  N.  E.  687.  But,  as  is 
said  by  the  supreme  court  of  the  United 
States,  this  doctrine  is  "generally  limited  to 
partuersliips  In  trade  and  commerce,  and 
does  not  apply  to  other  partnerships,  unless 
it  is  the  common  custom  or  usage  of  such 
business  to  bind  the  firm  by  negotiable  pa- 
per, or  It  is  necessary  for  the  due  transac- 
tion thereof."  Dowling  v.  Bank,  145  U.  S. 
012,  12  Sup.  Gt  92S;  Story,  Partn.  |  102a. 
Both  the  adjudged  cases  and  the  text-books 
generally  sustain  the  same  rule.  Hedley  v. 
Bainbridge,  supra;  Garland  ▼.  Jacomb,  L.  R. 
8  Excb.  218;  Judge  t.  Braswell,  13  Bush.  60; 
Tanner  v.  Hyde  (Colo.  App.)  31  Pac.  344: 
Walker's  Adm'r  v.  Walker's  Estate  (Vt.)  20 
AU.  146;  Lee  v.  Bank  (Kan.)  25  Pac  106; 
Harris  v.  Mayor,  etc.  (Md.)  20  AtL  111;  Dear- 
dorff  V.  Thatcher,  78  Mo.  128;  Smith  v. 
Sloan,  37  Wis.  285;  Pease  v.  Cole,  53  Conn. 
53;  Ulery  v,  Ginrlch,  57  IlL  531;  Levi  v. 
Latham,  15  Neb.  609,  19  N.  W.  460;  1  Bates. 
Partn.  8$  345,  352.  From  these  cases  last 
cited,  as  well  as  from  those  referred  to  in 
our  own  state,  we  think  the  law  to  be  that 
under  the  plea  of  non  est  factum,  the  burden 
is  upon  the  plaintiff  to  show  the  authority. 
This  burden  is  sustained  by  the  presumption 
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of  law  trlten  the  partnenshlp  is  a  commer- 
cial one,  but,  when  It  appears  that  the  part- 
nership Is  of  the  nontrading  class,  then  it 
derolTes  upon  him  to  go  further,  and  show 
such  additional  facts  as  are  necessary  to  es- 
tablish the  right,  either  directly,  by  proof  of 
express  authority,  or  inferentlally,  by  proof 
of  usage,  custom,  or  necessity  therefor.  In 
Kimbro  t.  BuUitt,  22  How.  236,  It  Is  said 
that,  "wherever  the  business,  according  to 
the  usual  mode  of  conducting  it,  imports, 
in  its  nature,  the  necessity  of  buying  and 
selling,  the  firm  is  then  properly  regarded 
as  a  trading  partnership."  By  "buying  and 
selling,"  In  this  connection,  we  understand 
buying  to  resell  It  is  not  sufficient,  to  consti- 
tute a  trading  partnership,  that  the  firm 
should,  in  the  course  of  its  business,  buy 
some  articles,  such  as  wagons,  horses,  feed, 
«tc.,  not  to  sell  again,  but  simply  for  use  in 
Its  business.  Many  kinds  of  partnerships 
have  been  adjudged  nontrading.  That  most 
nearly  analogous  to  this  under  consideration 
Is 'fanning.  Tanner  v.  Hyde,  supra;  Prince 
V.  Crawford,  50  Miss.  344;  Walker's  Adm'r 
T.  Walker's  Estate,  supra;  McCrary  v. 
Slaughter,  68  Ala.  230;  Oreenslade  t.  Dow- 
«r,  7  Bam.  &  0.  635.  That  this  was  a  non- 
trading  partnership  we  hare  no  doubt 
Many  of  the  adjudged  cases  hold  that,  in 
such  partnerships,  one  member  cannot  be 
deemed  to  have  authority  to  bind  the  others 
by  a  negotiable  note,  even  though  It  be  given 
for  a  debt  of  the  firm.  We  are  not  required 
to,  and  do  not,  go  so  far,  but  we  simply  hold 
thaX,  under  the  circumstances  of  this  case, 
there  are  no  facts  which  establish  an  ex- 
press authority,  or  any  necessity,  usage,  or 
custom,  Justifying  the  use  of  the  firm  name, 
nor  Is  the  partnership  such  a  one  as  that 
the  law  will  imply  the  authority  to  so  do. 
We  have  given  consideration  to  the  cases 
-cited  by  appellee,  and  do  not  find  them  suffi- 
cient to  overthrow  the  principles  and  conclu- 
sion above  announced.  Many  of  them  relate 
to  purchase,  and  not  to  the  execution,  of 
negotiable  paper.  Judgment  reversed,  with 
instructions  to  render  Judgment  for  the  ap- 
pellant, Snyder. 

.413  Ind.  App.  3«) 

MANCHESTER  PIRB  ASSCR.  CO.  T. 

GLENN  et  al. 

(Appellate  Court  of  Indiana.     Oct  30,  1895.) 

INSOHASCB— Assignment  op  Interest  is  FotioT 
— Waiver  or  Objectioxs. 

1.  An  assignment  of  a  policy  of  Insurance 
made  with  the  consent  of  the  compmy's  agent 
createa  a  new  contract  between  the  company 
nod  the  assignee,  the  terms  of  the  old  policy  be- 
ing the  basis  thereof. 

2.  An  insurance  company  may  waive  the  in- 
divisibility of  one  of  its  policies. 

3.  Defendant  company  issued  a  policy  of  in- 
siunnce  on  a  certain  store  building,  owned  by  a 
partnership,  and  the  fixtures  and  stock  therein, 

■.owned  by  one  of  the  members  of  the  firm,  know- 
ine  at  the  time  that  the  ownership  was  thus  di- 
vided.    Subsequently  the  fixtures  and  stock  were 

isold,  and  defendant  s  agent  drew  up  a  form  of 


asirif^itaient,  which  -  was  signed  by  the  vendor, 
transferring  his  interest  in  the  policy  to  his 
vendee.  Held,  that  the  assignee  might  recover 
on  the  policy. 

Appeal  from  circuit  court,  Manchester  coun- 
ty. 

Application  for  rehearing.  Denied.  De- 
fendant, Manchester  Fire  Assiuance  Com- 
pany, bid  issued  a  policy  of  insurance  to  a 
firm  composed  of  one  Koemer  and  Frank 
Zlmmer  on  a  store  building,  the  fixtures  and 
stock  contained  in  which  were  owned  by  said 
Zlmmer;  these  being  included  in  the  policy. 
Afterwards,  but  while  the  policy  was  In  force, 
Zimmer  sold  the  stock  and  fixtures  to  James 
E.  Glenn,  and  subsequently,  by  a  written  In- 
dorsement on  the  policy,  assigned  to  said 
Glenn  all  his  Interest  therein,  so  far  as  It  cov> 
ered  and  embraced  the  stock  and  fixtures,  de- 
fendant's agent  himself  preparing  the  written 
form  of  assignment 

For  former  report,  see  40  N.  B.  92a 

IXXrZ,  J.  The  appellant  has  petitioned  for 
a  rehearing  in  this  case,  and  In  support  there- 
of says:  "The  court  has  not  apprehended  oar 
position  In  this  case.  It  Is  not  a  question  of 
ultimate  liability  of  the  company.  It  Is  a 
question  of  procedure,  a  question  of  pleading. 
So  far  as  the  question  Is  concerned,  the  ques- 
tion of  the  ultimate  liability  of  the  company  is 
not  Involved.  What  we  desire  to  present  Ifr 
that,  under  the  pleadings  In  this  case,  Mr. 
Gloui  cannot  recover,  because  there  has  never 
been  any  policy  of  Insurance  issued  to  him 
that  he  has  declared  upon."  In  this  contri- 
tion we  do  not  concnr,  for  a  contract  of  In- 
surance was  entered  into  with  Glenn.  Coun- 
sel seem  to  overlook  the  fact  that  the  assign- 
ment of  a  policy  of  insurance  is  the  creatlcm  of 
a  new  contract  between  the  company  and  the 
assignee,  the  terms  of  the  old  policy  being  the 
basis  of  the  new  contract.  This  proposition 
is  abundantly  sustained  by  authority.  Mot- 
fltt  T.  Insurance  Co.  (Ind.  App.)  38  N.  E.  835, 
New  T.  Insurance  Co.,  5  Ind.  App.  82,  31  N. 
E.  475;  Insurance  Co.  v.  Munns,  120  Ind.  30, 
22  N.  E.  78.  This  court,  in  speaking  of  the 
assignment  of  a  policy  In  New  y.  Insurance 
Co.,  supra,  used  this  language:  "Such  con- 
sent is  equivalent  to  the  creation  of  a  new 
contract  between  the  assignee  and  insurer  ac- 
cording to  the  terms  of  the  policy  assigned.  It 
is  not  strictly  an  assignment,  but  the  creation 
of  a  new  contract" 

If  we  understand  appellaufs  further  con- 
tention. It  Is  that  there  can  be  no  recovery  up- 
on the  policy  In  favor  of  Glenn  alone  until  it 
and  the  assignment  are  reformed;  that  there 
can  be  no  reformation,  for  there  is  no  am- 
biguity or  uncertainty  apparent;  that  the  con-' 
tract  fully  expresses  the  intentions  of  the  par- 
ties, and  there  is  no  occasion  for  a  reforma- 
tion. No  reformation  was  nsked  or  obtained, 
and,  if  appellant's  position  is  correct,  none 
could  be  decreed.  Here  again  the  appellant 
overlooks  the  fact  that  this  action  is  based 
upon  the  new   contract    The  new  contract 
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was  between  the  company  and  Olenn.  Koem- 
er  and  Zlmmer  had  no  Interest  In  the  new  con- 
tiact  The  assignment  apparently  covered 
Zlmmer's  Interest  in  the  realty  and  personalty. 
The  aTennentB  in  reference  to  the  ownership 
wei«  intended  to  show  that  the  appellant 
waived  certain  conditions  of  the  policy.  "Is- 
suing or  continuing  a  policy  of  insurance  with 
fuU  knowledge  by  the  company  of  existing 
facts  which,  according  to  a  conditim  of  the 
contract,  make  it  voidable,  is  a  waiver  of  the 
condlticm."  Havens  v.  Insurance  Oo.,  HI 
Ind.  90,  12  N.  B.  13T.  Xf,  as  a  matter  of  fact, 
the  new  contract  embraced  or  covered  other 
property  than  the  personalty,  the  appellant 
cannot  complain  if  the  appellee  only  seeks  to 
recover  f<K  the  personal  property  destroyed. 

It  is  further  contended  that  the  policy  or 
contract  is  an  entirety  and  indivisible;  that 
the  assignment  to  Olenn  rendered  the  omtract 
void.  The  cases  of  Havens  v.  Insurance  C!o., 
supra,  and  Insurance  Co.  v.  Plckel,  119  Ind. 
155,  21  N.  B.  516,  are  again  urged  upon  our 
consideration.  It  occurs  to  us  that  appellant's 
counsel  misapprehend  the  force  of  those  deci- 
sions. When  the  risk  or  property  insured  Is 
an  entirety,  no  change  can  be  made  in  any 
part  of  It  without  affecting  the  risk  on  the 
whole.  Thus,  if  a  portion  of  it  be  mortgaged, 
or  additional  Insarance  be  taken  upon  it,  or  if 
the  titie  or  ownership  of  a  portion  be  chan- 
ged without  the  consent  of  the  insurer,  such 
changes  affect  the  entire  risk,  and  cause  a  for- 
feitura  In  these  instances  the  hazard  may  be 
Increased,  and,  being  done  without  the  con- 
sult of  the  company,  render  the  contract  void. 
But  this  principle  has  no  application  here,  for 
It  is  alleged  that  the  company  consented  to  the 
assignment  These  conditions  were  conditions 
for  Its  benefit,  and  It  certainly  had  the  power 
to  waive  them.  No  principle  Is  better  settied 
than  this.  Here  again  appellant's  counsel 
overlook  the  fact  that  this  is  a  contract  di- 
rectiy  between  Glenn  and  the  company. 
Nothing  has  been  done  to  increase  the  hazard 
under  the  new  contract  Nothing  appears  in 
tills  case  which  in  the  remotest  degree  calls 
for  the  application  of  the  rule  contended  for. 
Petition  overruled. 

(U  Ind.  App.  m) 

MANCHESTER  FIRE  ASSUR.  CO.  v. 
KOERNER  et  al. 

(Appellate  Coart  of  Indiana.     Oct  30,  1895.) 

On  rehearing.     Denied. 

For  former  opinion,  see  40  N.  B.  1110. 

LOTZ,  J.  What  Is  said  In  the  case  of  Assur- 
ance Co.  V.  Glenn  and.  App.)  40  N.  B.  926,  dis- 
poses of  all  the  questions  raised  on  the  petition 
for  a  rehearing  except  three — the  waiver  of  the 
arbitrntion,  the  sustalnine  of  the  demurrer  to 
the  plea  in  abatement  and  the  sustaining  of  the 
demurrer  to  the  second  paragraph  of  the  answer. 
We  see  no  occasion  for  changing  our  opinion  as 
to  the  waiver  of  the  arbitration.  The  facts  plead- 
ed constitute  a  waiver.  As  to  the  rulings  sus- 
taining the  demurrers  to  the  plea  In  abatement 
■nd  the  second  paragraph  of  answer,  it  mast  be 
remembeced  Uiat  the  contract  sued  upon  by  Glenn 


was  a  separate  and  distinct  contract  from  tlie 
one  in  snlt  It  was  a  new  contract  in  which 
Glenn  alone  was  the  inanred,  and  In  which  the 
appellees  had  no  interest  and  were  not  neces- 
sary parties.  They  were  not  bound  to  file  a 
cross  action  npon  another  and  distinct  oontiact; 
nor  could  any  judgment  rendered  therein  in  tb« 
absence  of  sach  pleading  constitute  an  adjudicM' 
tion.    Petition  overruled. 


(U  Ind.  App.  KB> 

MORROW,  County  Surveyor,  r.  GBKTINO 

et  all 

(Appelkite  Court  of  Indiana.     Oct  29,  1895.) 

RKr^iaiMO  Draiks  — DuTT  ov  Coumr  Sdhvbzob 

— ASSBSSMBHTS. 

1.  Bev.  St  1894,  i  6631  (EUIott's  Sam>.  | 
1193),  provides  that  after  the  oooatruction  of  a 
drain  the  county  surveyor  shall  keep  the  same  in 
repair  to  the  full  dimensions  as  required  in  the 
original  specifications.  Held,  that  the  fact  that 
a  drain  was  not  completed  under  an  original  pe- 
tition therefor,  hut  was  finished  under  a  sec- 
ond petition  for  a  drain  to  be  constructed  over 
the  course  outiined  in  the  original  petition,  did 
not  deprive  the  conn^  surveyor  of  the  right 
to  dean  out  at  least  the  portion  originally  boilt 

2.  Rev.  St  1894,  f  £831  (EUIott's  Snpp.  i 
1193),  provides  that  the  cost  of  repairs  shall  be 
apportioned  on  the  land  adjudged  l>enefited  by 
the  construction  of  the  drtdn  "in  like  proportion" 
as  benefits  were  assessed  against  the  uind  for 
the  construction  of  the  work.  Held,  that  assess- 
ments for  repairs  are  to  be  assessed  in  proportjon 
to  tiie  benefats  received  therefrom,  and  not  mere- 
ly in  proportion  to  the  amount  assessed  for  the 
constniction  of  the  drain.  Parke  County  Ckia) 
Co.  V.  CampbeU  (Ind.  Sup.)  39  N.  E.  149,  fol- 
lowed. 

3.  Where  it  is  shown  that  a  county  surveyor 
had  jurisdiction  to  make  repairs  to  a  drain,  it  will 
be  presumed  that  the  assessments  therefor  were 
proportionate  in  the  absence  of  a  showing  that 
they  were  excessive. 

Appeal  from  circuit  court,  Howard  oounl7; 
Ik  J.  Kh-kpatrick,  Judge. 

Action  by  Jackson  Morrow,  county  surveyor, 
against  Lawrence  K.  Geeting  and  others  to  re- 
cover for  certain  assessments.  Defendants 
had  judgment,  and  plaintiff  appeals.  Revers- 
ed. 

Blacklldge,  Shirley  &  Moon  and  Bell  ft  Pur- 
dum,  for  appellant  Elliott  &  Overton,  f<»-  ap- 
pellees. 

DAVIS,  J.  The  case  here  presented  arises 
on  an  appeal  from  an  assessment  made  upon 
appellees'  lands  for  the  purjxtse  of  reimbursing 
the  county  trea.sury  for  moneys  paid  out  for 
the  cleaning  and  repairing  of  a  certain  ditch 
in  Howard  and  Cass  counties,  Ind.  The  court 
below  made  a  special  finding  of  facts  on 
which  the  court  stated  conclusions  of  law  tn 
substance  and  to  the  effect  that  the  surveyor 
had  no  authority  to  make  the  repairs,  and 
that  the  assessments  made  by  htm  against  the 
lands  of  appellees  were  void.  The  appellant 
excepted  to  the  conclusions  of  law.  Judg- 
ment was  thereupon  rendered  against  the  ap- 
pellant for  costs.  The  errors  assigned  in  this 
court  bring  In  review  the  question  whether 
the  trial  court  erred  in  the  conclusions  of  law 
on  the  facts  found. 

Tbe   special   finding   shows,   bmoos    other 

>  Rehearing  denied,  44  N.  B.  O. 
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things,  tbe  foUowbig  facta:  In  Octotier,  1882, 
John  DavlB  filed  In  the  clerk's  office  of  How- 
ard county  a  petition  for  the  constmctlon  of 
a  drain  in  the  counties  of  Howard  and  Caas. 
The  entire  length  of  the  proposed  Davis  drain 
was  27,000  feet.  Stake  Din  Howard  county  was 
tbe  commencing  point.  The  stakes  were  num- 
bered consecutively  down  stream,  being  placed 
at  a  distance  of  100  feet  apart,  untU  stake 
Na  270  of  the  main  drain,  being  Its  outlet  in 
Cass  county,  is  reached.  The  petition  also 
included  a  tributary  known  as  the  "Houser 
Tributary,"  4,100  feet  in  length.  The  drain 
was  duly  established,  assessments  therefor 
made,  and  the  commissioner  of  drainage  was 
charged  with  the  construction  of  the  work, 
who  proceeded  to  have  the  drain  constructed 
as  ordered.  In  March,  18S0,  the  commissioner 
reported  to  said  court  that  said  Davis  drain 
had  been  duly  constructed  and  received,  ex- 
cept from  stake  0  to  a  point  80  feet  below 
stake  39,  which  report  was  duly  approved  by 
the  court  In  October,  1886,  the  commission- 
er reported  that  he  had  collected  and  expend- 
ed all  of  the  assessments  In  the  construction 
of  the  work,  except  $25,  and  that  said  drain 
bad  not  been  completed,  and  could  not  be  com- 
pleted, under  said  proceedings,  because  of  the 
lack  of  funds;  and  that,  in  order  that  the 
parties  benefited  thereby  should  receive  the 
proper  drainage  of  th^  lands,  a  new  petition 
would  be  necessary.  This  report  was  approv- 
ed, the  commissioner  discharged,  and  the 
work  under  said  proceedings  discontinued. 
Tbe  proceedings  were  had  under  sections  4273- 
4284,  inclusive.  Rev.  St  1881.  Thereafter,  In 
the  same  month,  Charles  R.  Templeton  and 
others  filed  in  the  clerk's  office  of  Howard 
county  their  petition,  under  the  statute  above 
cited,  asking  for  the  construction  of  a  drain 
following  the  same  line  precisely  of  the  Davis 
drain  from  stake  0  to  stake  178  of  the  Davis 
drain.  Such  proceedings  were  had  that  this 
drain  was  duly  constructed.  It  appears  from 
the  special  finding  that  more  than  two  miles 
of  the  lower  end  of  the  Davis  drain.  Including 
the  Houser  branch,  were  completed  and  re- 
ceived under  the  original  proceedings,  and 
that  the  residue  of  the  drain  as  originally  pro- 
posed was  completed  and  received  under  the 
supplemental  proceedings.  In  other  words, 
under  the  Davis  petition  and  the  Templeton 
petition  the  entire  system  of  drainage  as  origi- 
nally descrilied  and  contemplated  in  the  Davis 
petition  was  fully  constructed  and  received. 
Tbe  drain  thus  constructed  was  completed  in 
accordance  with  the  plans  and  specifications 
from  stake  0  to  stake  270  as  one  continuous 
drain.  The  appellant  as  surveyor  of  Howard 
county,  in  1890  caused  that  portion  of  tbe 
Davis  drain  commencing  at  stake  178,  in  How- 
ard county,  and  extending  thence  to  its  outlet, 
in  Cass  county,  at  stake  270,  to  be  cleaned 
out  and  repaired.  The  surveyor  proceeded 
(mder  sections  1198,  1212,  Elliott's  Supp.  (sec- 
tions 5631,  5642,  Rev.  St  1894).  Prom  the  as- 
sessments made  by  the  siurveyor  the  appel- 
lees, as  before  stated,  appealed  to  the  Howard 

T.4lN.E.no.21— 54 


drcatt  court  Elo  tttr  as  the  qnestlou  IhtoIt- 
ed  on  this  appeal  are  concerned  It  Is  not  nec- 
essary to  Tela  to  the  special  findings  of  the 
court  with  more  particularity. 

Counsel  for  appeUeea  Insist  that  the  assess- 
ments made  by  the  surveyor  for  the  purpose 
of  cleaning  out  and  repairing  the  drains  are 
Illegal  for  two  reasons:  (1)  Because  he  bad 
no  Jurisdiction  to  make  such  repairs;  (2)  be- 
cause in  making  such  assessments  he  did  not 
apportion  and  levy  the  same  upon  all  the 
lands  assessed  for  the  construction  of  the 
John  Davis  drain.  The  contention  that  the 
surveyor  had  no  Jurisdiction  to  make  such  re- 
pairs Is  predicated  on  the  fact  that  the  entire 
Davis  drain  from  stake  0  to  stake  270  was 
not  constructed  In  said  original  proceedings. 
It  does  appear,  however,  as  ,we  have  seen, 
that  fn>m  stake  178  to  stake  270  said  drain 
was  constructed  In  said  wlglnal  proceedings, 
and  that  the  assessments  In  question  were 
made  for  cleaning  out  and  repairing  the  drain 
from  stake  178  to  stake  270.  Moreover,  It 
appears  that  in  the  two  proceedings  the  entire 
drain  has  been  fully  constructed  In  accordance 
with  the  plans  and  specifications  from  stake 
0  to  stake  270.  In  the  view  we  take  of  the 
case,  whether  the  drain  was  constructed  under 
one  or  more  proceedings,  it  was  the  duty  of 
the  surveyor,  when  completed,  to  keep  at  least 
the  irartlon  in  controvovy  in  repair.  Section 
6631,  snpta.*  If,  however,  it  was  true  that 
tbe  drain  had  been  omstructed  only  from 
stake  178  to  stake  270,  and  tbe  residue  of  the 
work— the  upper  end  of  the  ditch— had  In  fact 
been  discontinued  and  abandoned,  it  was  the 
duty  of  the  county  surveyor  to  have  the  spe- 
cific portion  so  constructed  under  the  original 
Davis  petition  kept  in  repair,  and  Jurisdiction 
was  conferred  upon  him  to  do  so.  Artman 
V.  Wynkoop,  132  Ind.  17,  31  N.  B.  408.  In 
either  view  of  the  case,  the  surveyor,  In  our 
opinion,  had  Jurisdiction  to  make  the  repairs. 

The  second  proposition  of  appellees'  counsel 
has  also  been  settled  adversely  to  them  by  a 
recent  decision  of  the  supreme  court.  Parke 
County  Coal  Co.  v.  Campbell  (Ind.)  39  N.  B. 
149.  It  Is  decided  In  the  case  cited  that  the 
assessments  for  such  repairs  are  to  be  assess- 
ed In  proportion  to  the  benefits  received  there- 
from. Lands  assessed  for  the  original  con- 
struction of  tbe  drain  not  benefited  by  the  re- 
pairs are  not  to  be  assessed  for  such  repairs. 
Therefore  the  assessments  in  question  are  nut 

1  Rev.  St.  1894,  f  5631  (Elliott's  Sapp.  {  1193) 
provides  as  follows:  "After  the  constrnctiou 
of  any  such  work  the  county  surveyor  of  tbe 
county  In  which  the  proceedings  were  had  for 
the  construction  thereof,  shall  keep  the  same 
in  repair  to  the  full  dimensions,  as  to  width 
and  depth,  as  required  in  the  original  specifi- 
cations, and  certify  the  cost  thereof,  including 
his  own  per  diem.  •  •  •  To  raise  the  nec- 
essary money  to  reimburse  the  treasury,  he 
shall  apportion  and  assess  the  cost  of  such  re- 
pairs upon  the  lands  adjudged  by  the  court  ben' 
efited  by  the  construction  of  tbe  ditch,  in  like 
proportion  as  benefits  were  assessed  against 
said  lands  for  the  construction  of  sold  work 
*    •    •» 


Digitized  by 


Google 


880 


NORTHSASTBRN  SOPOR'tEBL,  VoL  tt. 


(Uml 


-  roid  on  the  gronnif  that  aO  the  lands  asMssed 
tor  tbe  construction  are  not  assessed  for  the 
repairs.  No  complaint  was  made  by  tbe  ap- 
pellees In  the  court  below  that  any  man's 
land  was  assessed  In  excess  of  the  amount  of 
benefits  received  by  bim  on  account  of  such 
repairs.  When  it  Is  shown  that  the  surveyor 
had  jurisdiction  to  malce  the  repairs,  the  pre- 
sumption is  that  the  assessments  were  made 
by  him  against  tbe  landowners  affected  there- 
by in  proportion  to  the  benefits  received  by 
such  repairs.  If  appellees  desired  to  question 
the  amounts  of  the  assessments  on  the  ground 
that  the  assessments  were  not  made  on  the 
basis  of  tbe  beneflta  receivi<d  from  such  re- 
pairs, or  tliat  there  was  some  error  in  making 
tbe  assessments  on  this  basis,  the  burden  rest- 
ed on  them  to  show  that  on  this  basis  the  as- 
sessments against  them  were  excessive.  Rog- 
ers V.  Vcnis,  137  Ind.  2»1,  36  N.  B.  »41;  Con- 
well  V.  Tate,  107  Ind.  171.  8  N.  B.  36;  section 
S031,  supra.  In  our  opinion,  the  surveyor  had 
jurisdiction  to  make  the  assessments.  The 
assessments  are  not  Illegal  because  all  tbe 
lauds  assessed  for  the  construction  are  not  as- 
sessed for  the  repairs.  It  is  not  shown  that 
any  of  the  lands  of  appellees  are  assessed  in 
excess  of  the  benefits  received  from  such  re- 
pairs. Therefore  the  judgment  is  reversed, 
with  instructions  to  restate  the  conclusions  of 
law  confirming  tbe  assessments  made  by  tbe 
florveyor,  and  for  further  proceedinga  in  ac- 
cordance with  this  oplnioa 


(U  Ind.  App.  524) 

SUPREME  LODGE  KNIGHTS  OP  PYTHI- 
AS OF  THE  WORLD  v.  EDWARDS. i 
(Appellate  Court  of  Indiana.     Nov.  5,  1805.) 

FBATEKNiiL  IksURANOB  ASSOCIATION  —  PlSAI/IXOS 

— Failubb  TO  Bet  odi  Copt  of  Writtbs  In- 

STSl'HBNT— RbPRESEXTATIOHS   AXD  WaRBANTIM 

— Bfkcial  Verdict. 

1.  Under  rd  Blleeation  that  defendant  ordor 
of  Kni):ht8  of  Pytliias  issued  its  certificate  uf 
membership  in  the  "Endowment  Ranli,"  it  will 
be  presumed  that  a  certificate  purporting  to  be 
issued  by  that  "Rank"  was  in  fact  issued  by  de- 
fendant. 

2.  Where  a  poller  recited  that  It  was  issued 
in  consideration  of  the  representations  made  In 
the  application,  and  an  answer  in  an  action  on 
the  policy  averred  that  It  was  issued  on  certain 
reoreeentations  contained  io  answers  to  questions 
propounded  when  the  application  was  made,  and 
which  wen;  set  out  and  alleged  to  be  false,  it 
will  be  presumed  that  said  representations  were 
In  the  application,  in  the  absence  of  an  avermout 
that  they  were  made  outside  thereof;  and  the 
answer  as  to  that  part  will  be  held  bnd  for  failure 
to  attach  a  copy  of  the  application  thert>to.  n»  re- 
quired by  Rev.  St  1881,  (  362  (Rev.  St.  18tM, 
(  865). 

3.  Where  an  appllmtion  for  Insurance  re- 
ferred to  certain  statements  therein  mnde  as 
"warranties,"  and  the  certificate  recited  that  it 
was  Issued  "in  consideration  of  the  representa- 
tions and  declnratlons"  made  in  the  application, 
such  statements  should  be  considered  as  repre- 
sentations nnl.T. 

4.  InsuQicient  answers  to  special  interroga- 
tories are  nut  Kround  for  rerenuil,  where  the  in- 
terroea lories  were  sncli  thsit  no  answers  which 
conlil  lmri>  liocu  made  would  have  coutrollud  the 
ReOera]  terditt. 

I  Refaearlog  denied. 


Appeal  from  clrMlt  court.  Uarlon  ooimty: 
E.  A.  Brown,  Judge. 

Action  by  Susan  E).  Eklwards  against  Su- 
preme Lodge  Knights  of  Pythias  of  tiie 
World  on  a  certilleate  of  Insurance.  Plaintiff 
had  judgment,  and  defendant  appeals.  Af- 
firmed. 


McBride  &  Denneyi  for  appelbmt 
Finch,  for  appellee. 


FincbA 


GAVIN,  J.  The  appellee  sued  appelbint  up- 
on a  certificate  of  membership  la  its  "Euduw- 
ment  Rank,"  and  recovered  judgment  thereoa. 
The  oppeliant  insists  that  tbe  complaint  was 
tod  on  demurrer,  because  tbe  certificate  does 
not,  upon  its  face,  purport  to  be  issued  by  the 
Supi-eme  Lodge  of  the  Knights  of  Pythias, 
but  rather  by  the  Endowment  Rank  of  that  or- 
der, and  invokes  the  familiar  principle  that, 
where  there  is  a  ccwflict  between  tlie  com- 
plahit  and  the  written  contract  upon  wlilch  it 
Is  founded,  the  latter  must  control.  Hlnes  v. 
Driver.  100  Ind.  315.  The  complaint  avers 
that  the  appellant  "issued"  to  her  husband, 
now  deceased,  "its  certificate  of  membership 
in  the  Endowment  Rank  at  tbe  Order  of 
Knights  ot  Pythias  al  the  World,  whereby 
said  defendant  promised  to  pay  to  plaintiff  tbe 
sum  of  two  thousand  dollars"  upon  due  no- 
tice, etc.  Tbe  certificate  is  sealed  with  the 
seal  of  the  Supreme  Lodge,  signed  by  "J.  A 
Hlnsey,  President  Board  of  Control,"  and  "W. 
B.  Kennedy,  Supreme  Secretary  of  the  En- 
dowment Rank."  Tliese  averments  are,  we 
think,  sufficient  to  show  the  execution  of  tbe 
certificate  by  the  appellant  While  we  can- 
not take  judicial  notice  of  the  organization  of 
tbe  insurance  department  of  the  Knights  ol 
Pythias,  and  declare  (without  reference  to 
these  averments)  that  this  is  the  regularly  au- 
thorized mode  at  execution  of  such  contracts 
by  appellant,  we  cannot,  on  the  other  hand,  as- 
sume that  there  is  a  separate  corporation 
styled  the  "Endowment  Rank  of  tbe  Knights 
of  Pythias,"  instead  of  its  being  a  mere  in- 
strumentality ox  subdivision  of  tlie  Supreme 
Lodge,  created  for  tlie  purpose  of  carrying  on 
a  particular  branch  of  oppellant's  business, 
Tis.  that  of  insurance.  Under  tbe  authorities, 
the  express  allegations  of  the  complaint  that 
appellant  did  execute  the  contract  must  be 
deemed  controlling,  in  tbe  absence  of  a  plea  of 
non  est  factum.  Tbey  are  equivalent  to  an 
averment  that  tbe  appellant  executed  tbe  cer- 
tificate by  the  name  and  style  in  which  it  <9 
signed.  Lucas  v.  Baldwin,  97  Ind.  471;  Na- 
pier V.  Mayhew,  33  Ind.  276;  Jackson  t.  Bur- 
gert,  28  Ind.  36;  Farley  v.  Harvey,  14  Ind. 
377;  Hunt  v.  Raymond,  11  Ind.  215;  4  Thonip. 
Comm.  Corp.  i  5037. 

We  must' regard  tbe  amended  second  para- 
graph of  answer  as  founded  upon  the  applica- 
tion. The  certificate  states  that  it  is  "issued 
in  consideration  of  the  representations  and 
declarations  made  in  bis  application."  Tbe 
answer  avers  that  "tbe  policy  was  issued  upon 
certain  represeutsUous  ooutuiued  in  tbe  an-. 


Digitized  by 


Google 


]M<) 


DAVIS  e.  MoMILLAK. 


8S1 


swers  to  two  qnestlcms  proponnded  when  tbe 
application  was  made,  and  which  are  set  ont 
and  alleged  to  be  false  and  fiandulent."  In 
the  absence  of  any  aTerment  that  these  repre- 
seatatlons  were  made  outside  of  tbe  applica- 
tion, they  will  be  presumed  to  be  those  re- 
ferred to  by  the  certificate,  and  therefore  in 
the  application.  No  copy  of  tbe  application 
being  filed  with  the  answer,  it  was  rightfully 
held  bad.    Landon  t.  White,  101  Ind.  249. 

It  is  urged  that  the  court  erred  in  overruling 
the  demurrer  to  the  reply  to  tbe  fourth  para- 
graph of  answer.  The  error  In  this  ruling  de- 
pends, as  is  conceded  by  counsel,  upcm  wheth- 
er or  not  the  answers  to  certain  questions  con- 
tained in  the  medical  examination  are  to  be 
ccHisIdered  as  warranties  or  representatlona 
Counsel  say:  "The  policy  and  application  in 
this  case  must  be  read  together,  as  together 
erideaclng  the  contract  In  the  application 
appears  the  terse,  plain,  and  emphatic  state- 
ment, referring  dtoectly  to  the  answers  in  ques- 
tion, that  they  are  warranted  to  be  true,  and 
are  offered  to  ttie  Endowment' Bank  as  a  coa- 
sideratlon  of  the  omtract."  There  is  also  con- 
tained in  the  application  proper,  on  the  other 
side  of  the  sheet  on  which  is  the  medical  ex- 
aminer's report,  etc.,  this  statement:  "I  de- 
clare, furthermore,  that  all  the  above  state- 
ments are  true  to  the  best  of  my  knowledge 
and  belief  and  that  I  have  not  concealed  or 
omitted  to  state  anything  regarding  my 
health,  past  or  present,  atCecting  the  expect- 
ancy of  my  life,  and  that  I  hereby  consent  and 
agree  that  any  untrue  statement  made  in  this 
apidlcation  or  to  the  medical  examiner  touch- 
ing my  health  or  expectancy  of  life  shall  work 
a  forfeiture  to  all  my  rights."  In  tbe  certifi- 
cate Itself  there  is  no  mention  of  any  warran- 
ties, but  it  is  expressly  said  that  it  is  issued 
in  consideration  of  the  "representations  and 
declarations  made  in  tbe  application,"  and 
the  payment  of  the  entrance  fees,  dues,  etc. 
Thus,  we  have  these  statements  of  the  insured 
referred  to  as  "warranties"  at  one  time,  and 
as  "representations"  at  another.  Under  such 
circumstances,  they  must,  upon  the  authori- 
ties, be  construed  to  be  representations  only. 
As  we  said  in  Insurance  Co.  v.  Fauly,  8  Ind. 
App.  85,  85  N.  E.  190:  "By  reason  of  theh: 
stringent  character,  warranties  in  insurance 
policies  are  not  favored  in  law.  The  court 
will  construe  as  a  warranty  that  only  which 
the  parties  have  plainly  and  unequivocally 
declared  to  be  such."  Supreme  Lodge  v.  Hutch- 
inson, 6  Ind.  App.  399,  33  N.  B.  810;  Insuiv 
ance  Co.  v.  Hazelett,  105  Ind.  212,  4  N.  E. 
582;  Rogers  v.  Insurance  Ca,  121  Ind.  570,  23 
N.  B.  498;  Insurance  Co.  v.  Wller,  100  Ind. 
92;  Insurance  Co.  v.  Martin,  133  Ind.  376.  33 
N.  E.  105;  Insurance  Co.  v.  Nonuan  (Ind. 
App.)  40  N.  E.  111(1.  When,  considering  both 
policy  and  application  together,  it  is  left  un- 
certain or  ambiguous  whether  statements  are 
to  be  taken  as  warranties  or  representations, 
the  construction  most  favorable  to  the  policy 
header  is  to  be  adopted.  The  oplni<n  rendered 
by  Judge  Davia  in  the  case  of  Insurance  Oo. 


V.  Rundell,  7  Ind.  Ai^.  426,  84  N.  B.  688,  dis- 
cusses this  proposition  at  length.  In  Rogers 
T.  Insurance  Co.,  supra,  there  was,  as  here,  an 
express  provision  that  the  statements  of  tbe 
application  should  be  warranties;  yet,  because 
It  was  also  stated  In  the  policy,  as  here,  that 
the  insurance  was  "based  upon  the  representa- 
tions" in  the  application,  they  were  decided  to 
be  representations,  and  not  warranties,  Just  as 
we  here  decide.  The  case  of  Moulor  v.  Insur- 
ance Co.,  Ill  U.  S.  335,  4  Sup.  Ct  466,  Is  of 
the  same  character.  The  ruling  in  Insurance 
Oo.  V.  Rundell,  supra,  has  been  approved  In  the 
cases  of  Insurance  Co.  v.  Bogeman,  9  Ind. 
App.  309,  36  N.  E.  927,  and  Insurance  Co.  v. 
Byrkett,  9  Ind.  App.  443,  36  N.  E.  779.  With 
the  law  as  we  have  thus  foimd  It  to  be,  the 
obJectionB  advanced  to  the  reply  and  Instruc- 
tions of  the  court  cannot  be  sustained. 

Complaint  is  made  concerning  the  character 
and  Insufficiency  of  the  answers  of  the  Jury 
to  certain  Interrogatories  returned  with  the 
general  verdict.  These  interrogatories  were 
such  that  no  answers  which  could  have  been 
made  to  them  could  have  controlled  the  gen- 
eral verdict,  when  taken  In  connection  with 
the  answers  returned  to  other  Interrogatories 
IKopounded.  This  being  true,  there  was  no 
such  error  regarding  them  as  would  authorize 
a  reversal  Stone  Co.  v.  Stewart,  7  Ind.  App. 
663,  34  N.  E.  1019;  Railway  Co.  v.  Cox,  8  Ind. 
App.  29,  S5  N.  E.  183;  RaUway  Co.  v.  Hedges, 
105  Ind.  396,  7  N.  E.  801;  Hudson  v.  Houser, 
123  Ind.  809,  24  N.  E.  243. 

After  consideration  of  all  the  pointe  present- 
ed by  appeDanf  s  learned  counsel,  we  find  no 
Just  cause  for  reveraal.    Judgment  affirmed. 


(13  Ind.  App.  424) 
DAVIS  et  al.  v.  McMILLAN  et  aL 
(Appellate  Court  of  Indiana.     Oct  31,  1895.) 

COBPOBATIONS— LlABILITT  OF  BtOCK    SuBSCRIBEBS 

—Pleadinos— Mechanic's  Lien— 
Harmless  Ebrob. 

1.  Plaintiifs  contracted  to  bnild  a  factory 
for  a  number  of  persons  who  were  about  to  form 
a  corporation,  the  price  to  be  paid  on  completion 
of  the  work.  The  contract  was  signed  by  de- 
fendants, as  subscribers,  opposite  the  name  of 
each  being  set  forth  the  number  of  shares  aab- 
scrlbed  by  him,  and  the  amount  of  stock  to  be  is- 
sued to  him  after  incorporation;  and  it  was 
acreed  that  each  stockholder  should  be  liable  only 
for  the  amount  of  his  subscription.  Held,  that 
the  contract  was  several,  and  that  a  complaint 
ocainst  all  the  subscribers,  for  a  balance  due 
plaintiffs  on  the  factory,  which  failed  to  show 
any  individual  defendant  in  default  on  his  sub- 
scription, was  insufficient 

2.  Where,  in  an  action  to  foreclose  a  me- 
chanic's lien,  no  notice  of  intention  to  hold  a  lien, 
or  a  copy  thereof,  is  filed  with  the  complaint,  the 
latter  is  insufficient. 

3.  Where  a  complaint  which  wholly  fails  to 
state  a  cause  of  action  is  not  demurred  to,  and 
plaintiff  appeals  from  the  judgment  after  trial, 
intervening  errors  are  harmless,  and  the  judg- 
ment will  be  affirmed.  Manufacturing  Co.  t. 
Booth,  37  N.  E.  818,  10  Ind.  App.  364,  foUow- 
ed. 

Appeal  from  circuit  court,  Jennings  county; 
T.  C.  Batchelor,  Judga^ 
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Action  by  Daniel  1.  Davis  and  another 
against  Jarloa  B.  McMillan  and  others  on  a 
subscription  contract,  and  to  enforce  a  me- 
chanic's lien.  From  a  Judgment  for  less  than 
tb^r  demand,  plaintiffB  appeal.    Affirmed. 

The  contract  declared  upon  provided  that 
plaintiffs  Bhould  erect  a  batter  factory  for  a 
stipulated  sum,  whicb  the  undersigned  snb- 
scribers  would  pay  upon  its  completion.  The 
subscribers  agreed  to  incorporate  as  soon  as 
such  amount  was  subsKribed,  and  it  was  fur- 
ther agreed  that  each  stockholder  should  be 
liable  only  for  the  amount  subscribed  by  him. 

Geo.  P.  Laurence,  BenJ.  F.  Tweedy,  and 
O.  Bundy,  for  appellants.  Ovennyer  &  Lit- 
tle and  Ij.  Dixon,  tot  appellees. 

REINHABD,  0.  J.  The  appellants,  Da- 
vis and  Rankin,  sued  the  appellees  on  an 
alleged  contract.  In  which  said  appellants 
had  agreed  with  the  appellees  to  build  a  but- 
ter factory,  of  a  certain  description  and  qual- 
ity, and  for  a  certain  prlc&  The  contract 
was  signed  by  Davis  and  Rankin,  and  all  the 
appellees,  except  the  North  Vernon  Creamery 
Company,  as  subscribers,  each  of  the  latter 
signing  under  the  following  superscription: 


Name*  at  Sob- 
■crlben. 


Mo.  otSband. 


Amoont  nt  Stock,  after 
Incorporation. 


Opposite  the  name  of  each  subscriber  is 
set  forth  the  number  of  shares  subscribed  by 
him,  and  the  amount  of  stock  to  be  issued  to 
Um  after  incorporation.  The  shares  were 
$100  each,  and  no  subscriber  took  more  than 
one  share,  except  3.  B.  McMillan,  who  sub- 
scribed for  five  shares.  It  la  averred  in  the 
complaint  that  Davis  and  Rankin  completed 
the  butter  factory  as  required,  and  that  the 
subscribers  accepted  the  same,  and  paid 
thereon  the  sum  of  $3,400  of  the  contract 
price,  leaving  due  the  appellants  the  sum  of 
$350,  with  Interest.  The  complaint  also  de- 
clares upon  a  mechanic's  lien,  and  asks  to 
have  the  same  foreclosed.  There  was  no  de- 
murrer to  the  complaint.  The  appellees  an- 
swered in  several  paragraphs,  and  the  appel- 
lants filed  separate  demurrers  to  the  fourth 
and  sixth  paragraphs  of  the  answer,  each  of 
which  was  overruled,  and  an  exception  was 
saved  to  the  ruling  in  each  instance.  The 
errors  assigned  relate  to  the  ruling  upon  the 
demurrers  to  the  fourth  and  sixth  paragraphs 
of  answer,  in  striking  out  some  of  the  para- 
graphs of  reply,  and  in  overruling  the  appel- 
lants' motion  for  a  new  triaL 

At  the  threshold  of  this  case  we  are  met 
by  the  contention  of  appellees'  counsel  that 
the  complaint  itself  is  fatally  defective,  and 
that  the  appellants'  demurrer  should  have 
been  carried  back  and  sustained  to  the  com- 
plaint, which  being  true.  It  Is  further  argued 
that  all  subsequent  errors  were  harmless. 
The  complaint  and  contract  declared  upon 
are  similar  to  those  in  Manufacturing  Co.  ▼. 
Booth.  10  Ind.  App.  304,  37  N.  B.  818;  Davis 
&  Rankin  Bldg.  &  Manurg  Co.  y.  Hlllsboro 


Creamery  Co.,  10  Ind.  App.  42,  37  N.  E.  549; 
Manufacturing  Co.  t.  McKinney  (Ind.  A^p.) 
38  N.  E.  1093.  In  the  present  case  <ne  ot 
the  defendants,  the  North  Vernon  Creamery 
Company,  is  not  a  subscriber  to  the  coo- 
tract,  and  the  complaint  utterly  fails  to  show 
any  liabilities  on  its  part  There  Is  no  cause 
of  action  shown  against  any  of  the  appellees 
severally,  as  the  complaint  does  not  show 
any  Individual  defendant  to  be  in  default  on 
his  subscription.  The  complaint  is  Iwd,  also, 
as  a  complaint  to  foreclose  a  lira,  for  the 
reason  that  the  transcript  fails  to  show  that 
the  notice  of  intmtlon  to  hold  a  lien,  or  a 
copy  of  such  notice,  was  filed  with  the  com- 
plaint At  the  end  of  the  complaint,  in 
the  transcript,  the  clerk  has  made  a  note. 
In  red  ink,  as  follows:  "See  mechanic's 
lien  set  out,  beginning  on  page  164,  Hoe 
23,  and  ending  page  167,  line  24."  The  page 
to  which  the  clerk  refers  contains  a  state- 
ment of  the  introduction  in  evidence  of  "the 
original  mechanic's  lioi  against  the  cream- 
ery property,  and  filed  in  the  recorder's  of- 
fice of  Jennings  county,  Indiana,  which  me- 
chanic's lien  Is  in  the  words  and  figures,  to- 
wlt"  Then  follows  the  notice,  as  introduced 
In  evidence.  The  rule  of  pleading  in  such 
eases,  under  our  practice,  is  that,  where  it  li 
averred  that  a  copy  of  the  Instrument  de- 
clared <m  Is  filed  with  the  complaint,  and  an 
Instmment  corre8ix>ndlng  with  the  one  de- 
scribed is  in  its  appropriate  place,  the  c<Mn- 
plaint  Is  sufficient  In  this  particular;  but 
where  no  copy  of  the  Instrument  appears 
in  the  record  as  accompanying  the  complaint, 
the  latter  is  insufficient,  although  It  is  aver- 
red therein  that  such  copy  was  filed.  Old 
T.  Mohler.  122  Ind.  694.  23  N.  E.  067;  Con- 
well  V.  Clifford,  45  Ind.  392.  The  fact  that 
the  instrument,  <^  a  copy  thereof,  appears 
In  the  transcript  aa  having  been  given  in 
evidence  will  not  obviate  the  necessity  of 
copying  such  instrument  in  the  transcript 
In  connection  with  the  complaint  or  pleading 
with  which  it  is  filed,  unless  it  were  shown 
that  the  instrument  or  copy  referred  to  was 
In  fact  filed.  If  the  copying  of  the  instru- 
ment filed  with  the  pleading  were  dispensed 
with  in  the  transcript,  the  appellate  tribunal 
would  not  be  in  a  condition  to  determine 
whether  the  instmment  filed  with  the  plead- 
ing is  the  same  as  that  given  in  evidence. 
Moreover,  the  note  of  the  clerk,  if  it  proves 
anything  in  the  present  case,  shows  that  no 
notice  or  copy  of  notice  was  filed  with  the 
complaint,  although  it  also  shows  that  such 
a  notice  was  placed  in  evidence.  The  no- 
tice to  hold  a  mechanic's  lien  Is  the  founda- 
tion of  the  action  to  foreclose,  and  the  orig- 
inal, or  a  copy  thereof,  should  be  filed  with 
the  complaint  Scott  v.  Ooldinghorst,  123 
Ind.  268,  24  N.  E.  333;  Wasson  v.  Bean- 
champ,  11  Ind.  18.  The  complaint,  falling 
to  show  a  personal  joint  liability,  and  being 
Insufficient  as  an  action  to  enforce  a  me- 
chanic's lien.  Is  not  good  for  any  purpose; 
and  had  a  demurrer  been  addressed  to  it, 
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the  court  wonid  bare  been  In  duty  bound  to 
sustain  the  same. 

The  appellants  obtained  a  small  Judgment 
in  the  court  below.  They  bring  this  case 
here  on  appeal,  Insisting  that  their  Judgment 
should  hare  been  for  a  larger  amount  But, 
under  the  averments  of  their  complaint,  ap- 
pellants were  not  entitled  to  any  relief  in 
this  action,  and  therefore  any  interrenlng 
error  Is  harmless,  and  must  be  disregarded, 
in  the  consideration  of,  and  as  applied  to, 
the  facts  disclosed  by  the  record  in  this 
case.  Manufacturing  Ck>.  t.  Booth,  supra; 
Ice  V.  BaU,  102  Ind.  42,  1  N.  B.  66;  Palmer 
T.  Road  Co.,  108  Ind.  137,  8  N.  B.  905.  Had 
the  appellees  appealed  from  the  Judgment 
rendered  against  them,  and  raised  the  ques- 
tion as  to  the  sufflci^icy  of  the  complaint, 
the  Judgment  could  not  be  sustained,  for,  as 
is  well  said  by  an  eminent  author,  "where  a 
complaint  or  declaration  wb<^y  fails  to  state 
a  cause  of  action,  the  Judgment  should  not 
be  allowed  to  stand,  for  it  is  difficult.  If  not 
impossible,  to  conceive  how  a  Judgment  can 
stand  where  there  is  no  actionable  wrong, 
and,  surely  there  can  be  none  where  there  Is 
no  cause  of  action.  An  unsupported  Judg- 
ment is  a  foundationless  structure."  Blliott, 
App.  Froc  t  471.  If,  then,  the  appellants 
could  not,  on  appeal  by  the  appellees,  have 
sustained  the  small  Judgment  which  they  re- 
covered against  the  latter,  neither  could  they, 
upon  tbe  same  complaint,  have  supported  a 
larger  one.  Hence,  in  no  event  could  the 
rulings  complained  of  be  harmful  to  the 
appellants.    Judgment  affirmed. 


om  lU.  TS) 

ANDBRSON  T.  SCHUBBRT,  Clerk  of  Crim- 
inal Court* 
(Supreme  Court  of  Illinois.    Oct.  14,  1896.) 

Costs  is  Qoisi  Crimikal  Cases— Appeals  vrhm 
Justices— MuNioiPAi.  Oorpobatioss. 

One  who  has  been  convicted  before  a 
jnstlce  of  the  peace  of  Tic^atlng  a  city  ordi- 
nance, and  has  appealed  therefrom  to  the  crim- 
inal court  of  Cook  county,  where  the  case  is 
triable  de  novo,  cannot  be  compelled  to  pay  a 
docket  fee  in  the  criminal  court,  as  a  condi- 
tion precedent  to  havinf;  bis  case  docketed  in 
that  court  since  1  Starr  &  C.  St  c.  53,  {40,  which 
provides  that  costs  in  prosecutions  under  city 
ordinances  may  be  paid  by  the  city,  in  the  dis- 
cretion of  the  conncil,  does  not  give  a  defend- 
ant who  is  acquitted  any  absolute  right  to  re- 
cover his  costs,  and  Id.  f  33,  which  provides 
that  in  cases  of  appeals  from  justices  the  ap- 
pellant shall  pay  a  docltet  fee,  has  no  applica- 
tion to  criminal  and  quasi  criminal  cases.  Mc- 
Arthnr  v.  Arte,  21  N.  B.  802,  129  111.  352,  fol* 
lowed. 

Appeal  from  appellate  court.  Third  district 
Motion  by  Julia  Anderson  for  an  order  di- 
recting John  O.  Schubert  clerk  of  the  criml- 
ual  court  of  Cook  county,  to  docket  a  certain 
case.    Tiie  motion  was  overmled,  and  this 

1  Reported  by  Louis  Boisot  Jr.,  Bsq.,  of  the 
Chicago  bat.  . 


Ailing  was  affirmed  by  the  appellate  court 
56  m.  App.  227.  The  defendant  appeals.  Re- 
versed. 

Joseph  B.  David,  for  appellant 

BAKER,  J.  On  March  29,  1894,  appellant 
was  tried  before  a  Justice  of  the  peace  in  the 
city  of  Chicago  for  the  vioIatiMi  of  a  muni- 
cipal ordinance,  found  guilty,  and  fined  $100, 
for  wliicb  sum,  and  the  costs  in  tbe  case. 
Judgment  was  entered  against  her.  On  April 
2d  she  and  her  counsel,  with  the  proper  pa- 
pers, sought  to  perfect  an  appeal  from  said 
Judgment  to  tbe  criminal  court  of  Cook  coun- 
ty. The  clerk  of  that  court  approved  the 
bond,  but  refused  to  docket  the  case  because 
appellant  would  not  pay,  in  advance,  the  fee 
of  $10  demanded  by  him.  On  April  7tb  ap- 
pellant moved  the  court 'for  a  rule  on  the 
cleiic  that  he  docket  the  said  cause  without 
tbe  payment  by  her  in  advance,  to  him,  of 
any  costs  or  docket  fee.  The  motion  was  de- 
nied, and  exception  taken.  From  the  order 
entered  denying  the  motion,  an  appeal  was 
taken  to  the  appellate  court  That  court  af- 
firmed the  ruling  below,  and  allowed  an  ap- 
peal to  this  court  certifying  to  the  lmp(H>, 
tance  of  the  question  involved.  That  ques-! 
tlon  is  whether  or  not  appellant  is  entitled  to 
have  her  appeal  docketed  In  the  criminal 
court  without  first  paying  to  appellee,  tbe 
clerk  of  that  court,  the  fee  demanded  by  him. 

In  Mc Arthur  v.  Artz,  129  IlL  352,  21  N.  B.' 
802,  it  was  held  that  where  a  person  is  char- 
ged before  a  Justice  of  the  peace  with  tbe, 
commission  of  a  criminal  ofCense,  and  is  fined 
by  the  Justice,  he  need  not  in  case  he  ap- 
peals from  the  Judgment  of  the  Justice,  pay 
any  costs  in  advance.  In  order  to  have  the 
cause  docketed  In  the  court  to  which  such 
appeal  is  taken.  The  ground  upon  which  this 
decision  was  based  was  that  inasmuch  as  a 
defendant  who  is  to  be  tried  upon  a  criminal 
charge  cannot  in  the  event  lie  is  acquitted, 
be  required  to  pay  costs,  he  is  therefore  not 
required  to  advance  them,  since  he  could  not 
In  such  event  recover  them  back,  where  tbe 
proceeding  is  in  behalf  of  the  people.  Does 
the  case  at  bar  come  within  the  reason  of 
this  decision,  so  as  to  be  governed  by  it? 
This  is  a  quasi  criminal  prosecution,  for  the 
violation  of  a  city  ordinance.  No  statute,  in 
express  terms,  makes  the  city  liable  for  costs 
therein,  in  the  event  the  suit  results  in  the 
acquittal  of  the  defendant  In  section  40,  c. 
riS,  entitled  "Fees  and  Salaries"  (1  Starr  & 
O.  St  p.  1139),  it  Is  provided:  "•  *  •  That 
the  costs  in  criminal  and  quasi  criminal  pros- 
ecutions for  the  violation  of  an  ordinance  of 
an  incorporated  city  or  town,  where  the  pro- 
visions of  the  charters  of  such  towns  or  cities 
do  not  prohibit  tbe  payment  of  such  costs, 
may  be  paid  by  such  city  or  town,  in  the 
discretion  of  the  city  coimcil  or  board  of 
trustees  of  such  incorporated  cities  or  towna" 
Under  this  statute  it  is  left  to  the  discretion 
of  the  municipal  authorities  to  pay  the  4!o«ts 
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or  not  It  has  been  held  In  Town  of  Noko- 
mls  -v.  Harkej,  31  IlL  Ai^)-  107,  and  in  nu- 
merous subsequent  appellate  court  dedsiona, 
that  a  municipal  corporation  is  not  liable  for 
co8tB  made  in  prosecuting  supposed  violators 
of  Its  ordinances,  and  that  a  judgment  for 
costs  cannot  be  entered  against  it  when  the 
defendant  in  any  such  prosecution  is  acquit- 
ted. And  in  Holmes  v.  City  of  Mattoon,  111 
111.  27,  It  was  said  that  municipalities,  such 
as  counties,  cities,  towns,  etc.,  "are  the  In- 
struments of  the  state  to  carry  out  Its  powers 
for  the  public  welfare,  and  in  Exercising  their 
powers  and  enforcing  public  rights  they  act 
as  agents,  and  may  have  extended  to  them 
the  same  exemptions  in  suits  as  belong  to 
the  state.  Municipal  bodies  act  for  the  state, 
and,  to  the  extent  authorized,  exercise  the 
powers  of  governmpnt;  and  when  so  exercis- 
ing such  powers  they  may,  when  so  author- 
ized, do  so  without  conforming  to  all  of  the 
requirements  imposed  by  the  practice  on  nat- 
nral  or  artificial  persons  created  for  the  pur- 
pose of  business  or  gain."  The  decision  In 
the  case  last  cited,  and  the  decisions  of  the 
appellate  court,  are  based  upon  the  same 
principle,  and  we  approve  of  the  decisions 
made  by  the  latter  court  The  city  of  Chi- 
cago, therefore,  would  not  be  liable  for  pay- 
ment of  the  costs  made  In  this  case,  If  appel- 
lant should  be  acquitted  on  the  trial  of  her 
appeal.  Hence,  If  appelant  should  advance 
the  costs  demanded  by  appellee,  she  could 
not  ill  the  event  of  her  acquittal,  recover 
them  back  from  the  city.  We  think  this 
case  comes  within  the  rule  laid  down  in  Mc- 
Arthur  T.  Artz,  supra,  and  that  appellant  is 
not  required  to  pay  to  appellee  any  costs  be- 
fore It  becomes  his  duty  to  docket  her  ap- 
peal. Otherwise,  if  she  should  be  acquitted, 
she  would  be  out  of  pocket  the  amount  so  ad- 
vanced, and  It  would  be  neither  Just  nor 
reasonable  that  she  should  be  compelled  to 
pay  the  costs  of  court  In  a  prosecution  upon 
a  charge  of  which  she  was  found  not  guilty. 
Appellee  relies  upon  section  33,  c.  53,  p. 
1135,  1  Starr  &  O.  St,  as  amended  in  1S93 
(Laws  IlL  1898,  p.  101),  as  warranting  his 
action  and  sustaining  his  contention.  Said 
section,  which  applies  only  to  counties  hav- 
ing a  population  exceeding  70,000  inhabit- 
ants, provides,  among  otlier  things,  that  in 
all  cases  of  appeal  from  a  Justice  of  the 
peace,  where  the  appellant  shall  file  In  the 
office  of  the  Justice  of  the  peace  In  such 
counties  his  bond  required  by  section  62  of 
the  chapter  entitled  "Justices  and  Consta- 
bles," he  shall  also,  at  the  same  time,  pay  to 
the  Justice,  for  the  use  of  the  clerk  of  the 
court  to  which  the  appeal  is  taken,  the  sum 
of  flO,  to  be  taxed  as  costs  in  the  suit  and 
that  upon  failure  to  do  so  it  shall  be  the  duty 
of  the  Justice  not  to  allow  the  appeal.  The 
amendment  referred  to  consisted  In  changing 
the  amount  of  the  docket  fee  from  $0  to  $10. 
In  the  light  of  what  we  have  said.  It  Is  plain 
this  section  has  no  more  application  to  the 
case  we  are  now  considering  than  it  had  to 


McArthur  v.  Artz,  sapn.  It  foUowSk  then, 
that  the  criminal  court  of  Cook  ooonty  erred 
In  overruling  appellant's  motion.  The  Jndg- 
menta  of  that  court  and  of  the  aKiellate  coort 
are  therefore  reversed,  and  the  cause  remand- 
ed to  said  criminal  court  Reversed  and  re- 
manded. 


(1S8  111.  1«) 
ORR  T.  HANOVER  FIRE  INS.  CO.* 
(Supreme  Court  of  lUinoig.    Oct  14,  1896.) 

FiBB  iHSDRiMOK— Conditions  or  Poucr— Assies- 
MB.ST  FOB  Benefit  or  Creditobs. 
Under  a  clause  providing  that  the  poller 
shall  be  void  "if  the  property,  or  any  interest 
therein,  be  sold  or  transferred,"  a  general  as- 
signment by  the  insiired  for  t^e  benefit  of  cred- 
itors avoids  the  policy. 

Appeal  from  appellate  coort,  Third  district. 

Assumpsit  by  Abner  R.  Orr,  asslgrnee  of  W. 
B.  Cautde,  Insolvent  against  the  Hanover 
Fire  Insurance  Company.  Plalntllt  obtained 
judgment  which  was  reversed  by  the  appel- 
late conrt  66  IlL  App.  021.  PlalntUT  ap- 
peals.   Affirmed. 

Calhoun  &  Steely,  for  appellant  Thonoaa 
Bates  and  Lawrence  &  Lawrence,  for  appel- 
lee. 

CRAIG,  C.  3.  This  was  an  action  brought 
by  Abner  R.  Orr,  assignee  of  W.  B.  Caable^ 
against  the  Hanover  Fire  Insurance  Uom- 
pany,  to  recover  the  loss  sustained  by  the 
burning  of  a  certain  two-story  brick  business 
building  in  the  town  of  SidelL  In  VenniUon 
county,  which  was  insured  against  loss  by 
fire  in  said  company.  The  policy  was  Issued 
February  14,  1^  to  W.  B.  Cauble,  to  run 
one  year;  amount  $2,000.  In  the  circuit 
court  the  parties  waived  a  Jury,  and  on  a 
trial  before  the  court  a  judgment  was  entered 
in  favor  of  the  plaintiff,  which,  on  appeal  to 
the  appellate  court  was  reversed,  and  a  re- 
manding order  denied. 

The  policy  upon  which  the  action  was 
brought  contained  the  following  provision: 
"If  the  Interest  of  the  Insured  be  other  than 
the  entire,  unconditionaL  and  sole  ownership 
of  the  property  for  the  sole  use  and  benefit  of 
the  insured;  or  If  the  property  be  Incum- 
bered by  any  lien,  deed  of  trust,  judgment, 
mortgage,  or  otherwise;  •  •  •  or  if  the 
property,  or  any  Interest  therein,  be  8<dd  or 
transferred,  or  any  change  takes  place  (other 
than  by  the  death  of  the  Insured)  in  the  in 
terest  title,  or  possession,  whether  by  legai 
process,  or  by  Judicial  decree,  or  Toluntarj- 
transfer  by  the  assured,  •  •  •  then  in  ev- 
ery such  case  the  policy  shall  be  void."  The 
policy  further  provided  as  follows:  "If  the 
property  become  subject  to  any  lien  or  In- 
cumbrance by  virtue  of  any  mortgage,  deed 
of  trust.  Judgment,  or  decree,  then  in  ever? 
such  case  this  policy  shall  be  void,  nnless 
otherwise  provided  by  agreement"     On  the 


1  Reported  by  Louis  Boisot  Jr., 
Chicago  bar. 
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4tb  day  of  Atvust;  lfi83(  five  days  before  tbe 
Are,  W.  B.  Caable  made  a  Tolantary  aaalgn* 
meat  of  all  Us  property  for  the  benefit  of 
creditoiB  to  Abner^B.  Orr,  the  person  irho  in- 
Btltnted  this  suit.  The  assignee,  Orr,  on  tbe 
day  the  assignment  was  executed,  took  pos- 
session of  the  property,  and  remained  In  the 
possession  thereof  until  the  property  was  de- 
stroyed by  fire.  Prior  to  the  Are  it  appears 
that  fire  judgments,  aggregating  |1,497JA 
had  been  entered  against  tbe  Insured,  Gau- 
Ide,  in  the  county  and  circuit  courts  of  Ver- 
milion county  by  confession.  The  policy, 
which  is  tbe  contract  between  the  parties, 
contains  no  ambiguity,  and  its  language  Is 
plain  and  easily  understood.  If  the  Insur* 
-ed  had  sold  and  conveyed  the  property  by  ab> 
solute  deed  before  the  fire  without  the  icnowl'- 
edge  or  consent  of  the  insurance  company,  it 
Is  plain,  nnder  the  terms  and  conditions  of 
the  policy,  no  reoovery  could  be  had,  for  the 
reason  the  policy  expressly  proyides,  if  the 
property  insured  be  sold  or  transferred,  or 
any  cliange  takes  place  in  the  interest,  title, 
or  possession,  the  policy  shall  be  void.  Here 
the  Insured  did  not  make  a  sale  of  the  prop* 
erty,  as  that  term  is  ordinarily  understood^ 
but  he  made  an  assigmnent  under  the  statute 
for  tbe  benefit  of  creditors,  and  by  deed  of 
assignment  duly  executed  he  transferred  the 
property  embraced  in  the  policy  to  an  as- 
signee, and  the  question  presented  Is  whether 
that  was  such  a  transfer  or  change  in  the 
title  as  would  render  the  policy  yold. 

When  an  assignment  is  properly  executed, 
acknowledged,  and  recorded,  it  is  well  settled 
ttiat  tbe  title  to  the  property,  both  real  and 
personal,  of  the  assignor,  passes  to  the  as- 
signee. In  other  words,  as  was  said  in  Frey- 
dendaU  v.  Baldwin.  103  HI.  828:  "It  is  s 
proposition  that  needs  nothing  In  Its  sup- 
port, if  the  voluntary  assignment  made  by  the 
failing  debtors  was  valid,  all  the  property, 
real  and  personal,  which  they  owned  at  the 
time,  passed  to  their  assignee,  under  tbe  pro- 
visions of  the  statute:  If,  therefore,  the  title 
to  the  property,  under  and  by  virtue  of  the 
deed  of  assignment,  passed  from  the  Insured 
to  tbe  assignee,  It  is  plain  there  was  a  change 
in  the  title  of  the  property,  caused  by  tbe 
voluntary  act  of  tbe  Insured,  and  by  the 
idaln  terms  of  the  policy  it  became  void." 
May,  Ins.  8  261,  says  It  is  a  general  principle 
that  the  insured  cannot  recover  unless  be  has 
an  interest  In  the  property  at  the  time  of  the 
loss,  and  that  an  absolute  alienation  works 
a  forfeiture,  whether  so  stipulated  in  the  pol- 
icy or  not,  if  tbe  property  remains  out  of  the 
insured  at  tbe  time  of  tbe  loss;  that  a  trans- 
fer to  the  assignee,  by  decree  of  court,  of  a 
bankrupt's  estate,  under  the  bankrupt  laws 
of  tbe  United  States,  upon  a  bankrupt's  peti- 
tion, is  an  alienation.  In  such  case  the  prop- 
erty is  vested  In  the  assignee,  and,  though  tbe 
proceedings  may  be  stayed,  and  tbe  property 


may  revest  In  the  bankrupt,  this  Is  a  contin- 
gency too  remote  to  be-consldered  the  founda- 
tion of  an  Insurable  interest  in  tbe  bankrupt, 
and  he  adds:  "And,  of  course,  a  voluntary 
assignment  for  the  benefit  of  creditors  is 
equally  a  transfer,  unless  possession  be  re- 
tained by  the  assignor."  In  the  case  of  Dad- 
mun  ManuTg  Co.  v.  Worcester  Fire  Ins.  Co., 
11  Mete.  (Mass.)  429,  tbe  assured  made  a  gen- 
eral assignment,  under  the  statute,  for  the 
t>enefit  of  creditors.  Suit  was  brought  by  the 
assignee  upon  a  policy  of  insurance  which 
had  been  issued  to  tbe  assignor,  and  which 
provided  that:  "The  alienation,  in  any  way, 
of  any  property  insured  under  this  policy, 
shall  Ipso  facto  make  the  policy  void,  unless 
notice  of  the  alienation  shall  be  given  to  the 
company,  and  indorsed  on  the  policy."  In 
the  decision  of  tbe  case  it  is  said:  "The  facts 
in  this  case  are  that  tbe  Insured,  being  em- 
barrassed, assigned  their  property,  including 
the  premises  insiu-ed,  to  Dadmun,  Church  & 
Lord,  to  sell  the  same,  and  pay  the  debts  se- 
cured by  the  assignment,  and  the  deed  of  as- 
signment contained  only  a  qualified  release 
of  the  assignors.  This  deed,  it  Is  now  said 
by  tbe  plaintiffs,  was  fraudulent  and  void 
against  creditors,  by  force  of  the  statutes  of 
1836  and  1838.  However  that  may  be.  It 
does  not  now  lie  with  the  assignors  to  aver 
their  fraud  in  making  that  deed  in  order  to 
yold  the  title  made  by  them  under  It,  and 
thus  be  allowed  to  fall  back  upon  their  for- 
mer title.  •  *  *  No  notice  of  the  convey- 
ance was  given  to  the  defendants,  nor  did 
any  assignment  of  the  policy  take  place. 
This  was  a  violation  of  the  tenth  rule  of  the 
defendants,  of  which  they  may  avail  them- 
selves. It  is  said  that  this  conveyance  was 
in  trust,  to  pay  debts,  which  the  property 
was  mote  than  sufiiclent  to  cover, -but  this 
fact  does  not  alter  the  character  of  tbe  con- 
veyance, nor  make  It  less  an  alienation." 
See,  also,  Young  v.  Insurance  Co.,  14  Gray, 
150;  Perry  v.  Insurance  Co.,  61  N.  Y.  214. 
But  it  is  said  in  the  argument  that  the  con- 
veyance In  this  case  was  In  the  nature  of  a 
mortgage  or  trust  for  the  benefit  of  creditors, 
and  "fUii  there  was  no  change  in  the  fact  of 
title,  but  only  in  tbe  evidence  of  it"  We  do 
not  concur  in  that  view.  Upon  the  execu- 
tion and  delivery  of  the  deed  of  assignment 
all  the  title  and  Interest  originally  held  by  the 
assignor  passed  from  him  to  the  assignee. 
His  legal  interest  was  gone;  the  right  of 
|)ossesslon  was  gone,  and  the  assignee  was 
clothed  with  the  right  and  power  to  sell  and 
convey  the  property  and  distribute  the  pro- 
ceeds among  the  creditors.  After  tbe  assign- 
ment, the  assignor  has  no  more  control  over 
the  property  than  be  would  have  In  case  ot 
an  absolute  sale.  In  conclusion,  we  are  sat- 
isfied the  appellate  coutt  reached  a  correct 
conclusion,  and  Its  Judgment  will  be  affirmed. 
Affirmed. 
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STEVENS  ▼.  PEOPLB.1 
(Supreme  Court  of  IlIiDois.     Oct.  11.  1805.) 
Rafk— Btidincs — Hbabsat. 
On  trial  for  aasanlt  with  intent  to  com- 
mit rape  it  L»  error  to  allow  witnesses  to  wliom 
the  proeecating  witness  made  complaint  to  tes- 
tify tliat  she  told  them  in  defendant's  absence 
that  he  was  the  person  who  asaanlted  her. 

Error  to  drcnlt  court.  Rock  Island  county; 
Arthur  A.  Smith,  Judge. 

Indictment  of  William  B.  Stevens  for  as- 
sault with  Intent  to  commit  rape.  Defendant 
was  convicted,  and  be  brings  error.  Be- 
▼ersed. 

This  Is  an  Indictment  against  plaintiff  In 
error  for  assault  with  intent  to  commit  rape 
npcm  one  Fliilomena  Berklns.  Tbe  Jury,  up- 
on the  trial  of  the  case,  returned  a  verdict 
of  gruilty,  and  fixed  the  punishment  at  one 
year  in  tbe  penitentiary.  Motions  for  new 
trial  and  in  arrest  of  Judgment  wwe  over- 
ruled,  and  Judgment  vras  rendered  upon  tbe 
verdict.  This  writ  of  error  is  sued  out  for 
tbe  purxMse  of  reviewing  such  Judgment.  A 
motion  was  made  before  this  court  by  plain- 
tUF  in  error  at  tbe  October  term,  1894,  that 
tbe  writ  of  error  be  made  a  supersedeas. 
This  motl<«  vras  granted  at  that  time,  and 
plaintiff  In  error  was  then  admitted  to  bail 
pending  the  consideration  of  the  case  here. 

Tbe  offense  is  alleged  to  have  been  com- 
mitted in  Mollne  on  Tuesday,  tbe  22d  day  of 
August,  1893.  Tbe  plaintiff  in  error  Is  a  man 
of  family,  54  years  of  age,  and  for  14  years 
prior  to  bis  conviction  was  engaged  In  tbe 
real-estate  and  Insurance  businesB  at  Mollne. 
Tbe  prosecutrix  is  a  married  woman,  the 
wife  of  one  Martin  Berklns.  She  Is  more 
than  85  years  old,  and  came  to  this  country 
from  Bdgium  on  April  27,  1893.  She  bad 
lived  at  Qhent,  in  Belgium,  and  was  there 
divorced  from  ber  first  husband.  She  mar^ 
rled  ber  present  husband,  Martin  Berklns,  In 
Bock  Island,  on  June  6,  1883.  She  says  that 
she  bad  known  Berklns  10  years,  and  came 
to  America  to  marry  blm.  Berklns  was  also 
a  Belgian,  bom  in  1861,  and  bad  lived  in  this 
country  about  two  years  at  tbe  time  of  the 
trlaL  The  prosecutrix  admits  that  she  kept 
a  saloon  tn  Ghent  alongside  of  a  house  of  ill 
fame;  that  she  was  25  years  (dd  when  she 
first  kept  a  saloon,  and,  the  last  time  she 
k^t  It,  kept  It  14  months,  and  6  years  be- 
fore that  kept  a  saloon  In  connection  with  a 
lodging  House;  and  that  she  had  no  other 
business  in  Ghent  besides  keeping  a  saloon 
and  lodging  bouse.  A  witness  named  John 
Deellng,  at  whose  house  the  prosecutrix  etop- 
ped  when  she  first  came  to  Moltne,  and  for 
whom  she  acted  as  cook  tar  a  short  time, 
swears  that  be  knew  her  in  Belgium,  and 
that  her  general  reputation  there.  In  tbe 
neighborhood  where  she  lived,  for  truth  and 
reiaclty  and  for  virtue  and  chastity,  was  bod; 

I  Reported  by  Louis  Boisot,  Jr.,  Es4t  of  the 
Chicago  bar. 


that  she  was  talked  of  In  tlra  aaloona  In 
Ghent  as  a  bad  woman,  and  aa  tbe  keeper 
of  a  house  of  ill  fame;  and  that  since  com- 
ing to  this  country  she  had  told  blm  that  she 
ran  a  house  of  ill  fame  in  Ghent,  and  bad 
kept  a  saloon  in  connection  tberewltb,  mak- 
ing her  Uvlng  thereby.  Two  other  witnesses 
swear  that  the  prosecutrix  had  stated  to  tbem 
that  she  bad  kept  a  bouse  of  ill  fame  In 
Ghent,  Belgium,  before  she  came  to  this  coun- 
try. Two  witnesses  produced  by  tbe  prose- 
cution swore  that  they  bad  known  her  as  a 
saloon  keeper  in  Belgium,  and  had  been  in 
bw  saloon  there,  and  that  she  did  not  keep 
a  house  of  ill  fame  there,  and  that  her  repu- 
tatioa  for  chastity  was  good.  One  witness 
for  the  prosecution,  who  had  known  her  here 
for  something  more  than  a  year,  but  had  no 
other  acquaintance  with  her  than  to  pass  tbe 
salutations  of  tbe  day,  swears  that  ber  gen- 
eral reputation  for  truth  and  veracity  was 
good. 

Tbe  proof  ahows  that  the  prosecutrix  and 
plaintiff  In  error  had  met  only  three  or  four 
times  before  tbe  alleged  assault  was  commit- 
ted. As  to  the  first  time  she  saw  him,  she 
says  that  She  was  at  the  house  of  a  neighbor, 
named  Braimi,  sitting  on  tbe  porcb,  peeling 
apples,  and  Stevens  was  '^dongside  of  bet"  on 
bis  knees;  that  he  took  bold  of  itsr  breasts, 
and  sat  down,  and  put  bis  band  under  ber 
clothes  upon  her  1^,  and  she  gave  blm  a  slap, 
and  be  "got  up"  and  went  away,  and  made 
a  motion  to  her  with  his  bands,  indicating  that 
be  would  pay  h«e  money,  bnt  that  sbe  con- 
tinued to  sit  there,  and  said  nothing  to  her 
husband  about  It,  because  she  was  afraid; 
and  that  all  this  occurred  about  five  minutes 
after  she  saw  him  for  tbe  first  time.  Tbe  date 
at  this  first  meeting  was  Thursday,  August 
17, 189&  As  to  what  tben  occorred  plaintiff 
in  error  says  that  he  came  into  Braum's  yard, 
and  saw  ber  sitting  on  the  steps;  that  sibe 
addressed  him  by  name,  and  appeared  to  know 
him,  and  spoke  to  him  as  If  she  was  intimately 
acquainted  with  him;  that  ber  appearance  in- 
dicated that  she  was  not  a  pure  woman;  that 
be  sat  down  on  the  porch  because  there  was 
no  other  place  to  sit,  and  was  dose  enough  to 
push  her  without  getting  up;  that  be  only  re- 
mained there  a  minute  or  two;  that  Mrs. 
Braum's  little  girl  was  sitting  on  tbe  porch, 
and  Mrs.  Branm  was  passing  to  and  fro;  tbat 
he  merdy  brushed  ber  on  tbe  thigh  with  his 
hand,  outside  her  clothes,  and  tbe  only  thing 
she  did  was  to  shake  bar  bead,  having  a  knife 
in  one  band  and  tbe  apple  dish  In  ber  lap. 
Plaintiff  In  error  was  again  at  tbe  house  of 
Braum,  who  had  been  doing  some  work  for  him. 
on  Sunday,  August  20th.  Prosecutrix  and  ber 
husband  were  there  at  tbe  time,  drinking  cof- 
fee. He  remained  but  a  few  moments,  and 
nothing  passed  between  tbem.  Sbe  says  that 
on  the  next  day,  Monday,  August  2lBt,  about 
half  past  12  o'clock,  Stevens  came  tn  ber 
house,  to  get  ber  husband  to  do  some  work 
upon  a  well  near  Braum's  house;  tbat  her 
husband  was  eating  hla  dinna;  that  Sterena 
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made  lewd  motions  to  her  behind  her  hna- 
tand'B  back,  and  ebowed  her  money;  that  she 
was  busy  undressing  herself,  and  Stevens 
went  after  her  In  another  room,  and  asked  her 
If  she  wanted  money;  that  he  then  went  aivay, 
and  her  husband  went  to  work;  that  about  2 
o'clock  in  the  afternoon  Stevens  came  back  to 
the  back  door;  that  she  was  In  the  kitchen, 
and  saw  him  coming,  and  thought  she  beard 
him  knock,  and  jumped  through  the  window, 
and  ran  to  one  of  the  neighbors,  and  saw  blm 
no  more  that  day.  Two  witnesses  swear  that 
in  giving  an  account  of  this  day's  transactions 
the  prosecuting  witness  spoke  of  having  gone 
into  a  room  and  got  a  revolver,  but  she  says 
that  she  said  nothing  about  a  revolver.  The 
plaintiff  in  error  says  that  he  has  no  recollec- 
tion of  being  at  the  bouse  of  the  prosecuting 
witness  but  once  on  Monday;  that  he  went 
there  to  get  Berklns  to  help  a  man  who  was 
digging  a  well,  as  Berklns  had  told  him  the 
-day  before,  at  Braum's  house,  tbat  he  wanted 
work;  tbat  be  knocked,  and  was  invited  In, 
and  found  Berklns  and  his  wife  In  the  kitch- 
en; that  she  motioned  to  her  husband  to  go 
Into  the  sitting  room,  which  he  did;  that  he 
sat  down  to  the  table  to  eat  his  dinner,  saying 
that  he  'would  go  to  the  well  as  soon  as  he 
finished  bis  meal;  that  when  be  finished  he 
went  Into  another  room,  and  closed  the  door 
after  him;  that  the  prosecutrix  motioned  vrith 
her  hand  to  the  door  of  the  room  where  her 
husband  had  gone,  and  said  to  plaintiff  in  er- 
ror in  broken  English,  "You  come  to-morrow." 
The  next  meeting  took  place  on  Tuesday  morn- 
ing, August  22d,  at  her  house,  at  which  time 
the  assault  is  alleged  to  have  been  made.  She 
swears  that  on  that  day  Stevens  came  to  her 
house  about  8  o'clock  In  the  morning,  while 
her  husband  was  working  for  him  near 
Braum's;  that  he  did  not  knock;  that  there 
was  a  mosquito  door  In  front,  which  was  open; 
that  the  bedroom  window  was  open  (there 
was  a  dwelling  on  one  side  of  the  house,  52 
feet  distant,  and  another  on  the  other  side,  90 
feet  distant);  that  Stevens  asked  if  her  hus- 
band was  at  work,  and  she  said,  "Tes";  that 
he  thai  came  In,  and  closed  the  door;  that 
she  was  sitting  in  a  rocking  chair,  knitting 
stockings,  and  there  was  a  low  kitchen  chair 
in  front  of  her,  on  which  her  foot  rested;  that 
he  began  to  talk  to  her,  and  sat  down  upon 
the  chair  in  front  of  her;  that  she  said  noth- 
ing, but  was  busy  fixing  her  stockings;  that 
he  put  his  band  under  her  clothes,  and  she 
slapped  him  on  the  fingers;  that  he  then  be- 
gan taking  liberties  with  her  again;  that  she 
said  it  was  warm,  and  rose  up  to  open  the 
door;  that  he  then  put  one  hand  under  her 
cliin  and  one  under  her  dothes,  and  held  her; 
tbat  the  rocking  chair  tipped  over,  and  broke 
the  hinge  on  the  buttery  door;  tbat  he  threw 
her  over  the  chair;  that  she  scratched  him,  and 
as  soon  as  she  scratched  him  he  let  her  loose; 
that  after  she  was  loose  she  took  the  poker  and 
struck  blm,  and  he  commenced  to  cry,  and 
said,  "Forgive  me";  that  his  hat  fell  In  the 
water,  and  he  took  It  and  ran  away;  that  she 


tan  over  to  one  of  fhe  neUhbon,  and  Aowed 
her  with  a  stick  how  die  bad  struck  him;  that 
she  went  to  her  husband,  and  told  him  what 
Stevens  had  done.  Upon  her  original  account 
of  the  transaction  she  made  no  statement  tbat 
the  plaintiff  in  error  exposed  his  person  to  her, 
but  at  a  subsequent  telling  she  swore  ttiat 
such  was  the  fact  She  made  no  outcry.  The 
plaintiff  in  error  testifies,  in  regard  to  the  oc- 
currences of  Tuesday,  that  he  went  to  the 
house  of  the  prosecutrix  on  tbat  morning  about 
9  o'clock,  and  knocked;  tbat  she  said  to  him 
"Gome  In";  tbat  she  was  mending  stockings, 
and  motioned  to  him  to  take  the  chair  in  front 
of  her,  saying,  "Take  a  chair";  that  her  chair 
was  by  the  window,  and  the  back  of  his  vras 
against  the  wall;  that  he  did  put  bis  hand  un- 
der her  clothes,  upon  her  tbigb;  that  she  sat 
there,  and  he  took  his  hand  away,  and  sat  back 
In  his  chair;  that  she  then  raised  both  her 
tiands,  and  scratched  and  tore  bis  face,  and 
swore  at  him,  and  said  she  would  make  him 
pay,  and  motioned  to  him  to  leave;  that  he 
left  as  soon  as  he  could;  that  she  did  not 
strike  him  with  a  poker,  or  any  otber  weapon; 
that  he  did  not  expose  his  person  to  her  in  any 
way,  nor  put  his  hand  on  her  throat;  tbat 
when  he  went  out  of  the  house  she  went  out 
and  picked  up  a  piece  of  kindling  wood,  and 
made  a  motion  as  if  to  throw  it  at  Iilm;  that 
be  got  Into  his  buggy,  and  went  to  the  place 
where  her  husband  was  working;  that  after 
a  little  while  she  came  there,  and  she  and  her 
husband  went  to  Braum's  house,  where  he  tdL- 
lowed  tbem,  and  left  them,  l^iat  day  the 
prosecutrix  went  before  a  Justice,  and  swore 
oat  a  warrant  for  the  arrest  of  plaintiff  In  er- 
ror. It  seems  that  In  the  evening  of  tbat  day 
plaintiff  in  error  and  one  Verdict,  a  Belgian, 
went  to  Berklns  and  his  wife,  to  see  if  the 
matter  could  be  settled,  neither  party  seem- 
ing to  be  aware  tbat  they  were  doing  anything 
wrong  by  making  a  settlement.  Berklns 
wanted  |50.  Mrs.  Berklns  said  they  would 
take  $25.  Finally  Berklns  agreed  "to  let  it  go 
for  $20."  Stevens  tben  "put  $20  on  the  trunk. 
Mrs.  Berklns  took  the  money." 

Tbe  plaintiff  In  error  assigns  as  errors:  (1) 
That  the  evidence  does  not  establish  bis  guilt; 
(2)  that  tbe  court  permitted  the  prosecution  to 
prove  not  only  that  tbe  prosecutrix  made  com- 
plaint to  others  shortly  after  the  alleged  assault^ 
but  tbat  she  made  complaint  to  others  that  she 
had  been  assaulted  by  plaintiff  in  error;  (3)  that 
the  state's  attorney,  in  his  argument  to  the 
jury,  made  Improper  remarks;  (4)  that  both  the 
jury  and  the  bailiff  In  charge  of  the  jury  were 
guilty  of  Improper  conduct;  (5)  tbat  the  court 
refused  to  give  defendant's  instruction  No.  11; 
(6)  that  the  court  refused  to  p«ixdt  the  prose- 
cutrix to  be  cross-examined  as  to  certain  con- 
victions for  crime  alleged  to  liave  been  ob- 
tained against  her,  and  certain  punishments 
for  crime  alleged  to  have  been  infiicted  upon 
her,  in  Belgium,  before  coming  to  this  coun- 
try; (7)  that  tbe  court  refused  to  permit  tbe 
prosecutrix  to  answer  a  question  put  to  her 
by  tbe  defense  upon  her  cross-examination,  as 
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to  whether  sbe  did  not  oecnpy  the  same  bed 
with  Berkius,  her  present  husband,  from  April 
27,  1893,  when  she  arrived  in  this  country, 
up  to  June  6,  18S3,  when  she  was  married  to 
him,— that  Is  to  say,  as  to  her  cohabitation 
with  him  before  marriage. 

William  Jack8(Hi  and  3.  M.  Beardsley,  for 
plaintiff  in  errw.  M.  T.  Moloney,  Atty.  Oen., 
for  the  People. 

MAGRUDER,  J.  (after  stating  the  facts). 
The  offense  charged  in  this  case  is  assault 
with  Intent  to  commit  rape.  "An  assault  is 
an  unlawful  attempt,  coupled  with  a  present 
ability,  to  commit  a  violent  injury  on  the  per- 
son of  another."  Rev.  St  (Crlm.  Code)  c.  38, 
dlv.  1,  S  20.  Tb»e  is  no  doubt  that  the  plain- 
tiff In  error  here  was  gruilty  of  taking  improp- 
er liberties  with  the  prosecutrix,  but  upon  the 
question  whether  he  was  guilty  of  an  as- 
sault upon  her  with  a  felonious  intent  to  have 
carnal  knowledge  of  her  by  force  and  against 
her  will,  the  case  Is  an  exceedingly  close  one. 
In  Bart  v.  People,  113  111.  471,  we  said,  in 
reference  to  the  crime  of  assault  with  Intent 
to  commit  a  rape:  "Before  the  accused  could 
be  rightfully  convicted.  It  should  appear  from 
the  evidence  he  made  an  unlawful  assault 
upon  the  prosecuting  witness  with  intent  felo- 
niously and  forcibly  to  ravish  and  carnally 
know  her  against  her  will."  To  establish  the 
crime,  it  must  appear  from  the  evidence  not 
merely  that  there  was  an  assault,  not  merely 
that  the  prisoner  was  trying  to  persuade  the 
prosecutrix  to  yield  to  his  embraces,  but  that  his 
Intention  was.  If  it  became  necessary,  to  force 
a  compliance  with  his  desire  at  all  events, 
and  regardless  of  any  resistance  made  by  his 
victim.  Com.  v.  Merrill,  14  Gray,  415;  State 
r.  Priestley,  74  Mo.  24;  Reynolds  v.  People, 
41  How.  Prac.  179;  White  v.  State  (Ind.  Sup.) 
86  N.  E.  274;  Irving  v.  State,  9  Tex.  App.  66. 
Although  the  aggressor  may  have  been  guilty 
of  Indecent,  or  even  violent,  familiarity  with 
the  person  of  a  female,  he  has  not  been  guilty 
of  assault  with  Intent  to  commit  rape  upon 
her  if  the  proof  shows  that  It  was  not  his  ob- 
ject or  intent  to  accomplish  his  purpose  by 
force,  against  her  will,  and  without  her  con- 
sent. Outlaw  V.  State,  85  Tex.  481;  Irving 
T.  State,  supra;  19  Am.  &  Eng.  Enc.  Law, 
p.  969.  It  must  appear  that  he  intended  to 
use  whatever  amount  of  force  was  necessary 
to  overcome  her  resistance,  and  compel  her  to 
submit  to  his  passion.  State  v.  Hagerman, 
47  Iowa,  151;  State  v.  Kendall,  73  Iowa,  255, 
84  N.  W.  843.  As  a  general  rule,  consent  on 
the  part  of  an  adult  woman  deprives  the  act 
«f  the  character  of  an  assault,  unless  her  con- 
sent has  been  procured  by  fraud.  Rose.  Or. 
Bv.  marg.  p.  306;  1  Bish.  Cr.  Law  (7th  Ed.) 
t  261;  2  Bish.  Cr.  Law,  fS  35,  36;  1  Am.  & 
Bng.  Enc.  Law,  p.  784.  Ordinarily,  the  ac- 
cused and  the  prosecutrix  are  the  only  parties 
who  have  any  actual  knowledge  of  the  facts 
where  the  crime  charged  is  rape,  or  an  at- 
tempt to  commit  rape.   The  conviction  In  most 


cases  Is  brought  about  by  the  testimony  of  the 
w(Hnan  alone.  Long  ago  it  was  said  by  Lonl 
Hale,  in  regard  to  the  charge  of  such  a  crime, 
"that  it  is  an  accusation  easUy  to  be  made  and 
hard  to  be  proved,  and  harder  to  be  defended  by 
the  party  accused,  though  never  so  Innocent" 
1  Hale,  P.  G.  635.  Accordingly,  the  testimony 
of  the  prosecuting  witness  must  be  scrutinized 
with  caution,  and,  when  the  defendant  denies 
the  crime,  her  evidence  should  be  corroborat- 
ed. Her  general  reputation  for  chastity  may 
be  shown  as  bearing  upon  the  question  of 
consent.  If  she  made  outcry  at  the  time  of 
the  occurrence,  or  made  complaint  Immediate- 
ly thereafter,  such  facts  may  be  shown  as 
corroborating  clrcnmstances.  1  Ross.  Crimes, 
marg.  pp.  688,  689;  State  v.  Hagerman,  su- 
pra; 19  Am.  &  Eng.  Enc.  Law,  pp.  958-963, 
and  cases  in  notea  Examined  in  the  light  of 
these  principles,  the  evidence  In  this  record 
cannot  be  said  to  so  clearly  preponderate  in 
favor  of  the  prosecution  as  to  lead  ua  to  the 
oondnaion  that  no  harm  was  done  by  the  er- 
roneous admission  of  the  evidence  hereinafter 
referred  to.  Where  the  evidence  niwn  the 
question  of  goUt  is  not  such  that  all  honest 
minds  of  ordinary  intelligence  must  neces- 
sarily come  to  the  same  conclusion  after  giv- 
ing It  proper  consideration,  the  defendant  is 
entitled  to  have  it  passed  vpan.  by  a  jury  in- 
structed with  substantial  accuracy  as  to  the 
law  applicable  to  it  Hoge  v.  People,  117  HL 
85.  6  N.  B.  796.  So  where  the  evidence  is 
conflicting,  and  the  case  is  close  upon  Its 
facts,  no  Incompetent  testimony  should  be  po-- 
mitted  to  reach  the  Jury  which  might  Im- 
properly Influence  their  verdict  OI<r<«d  r. 
People,  148  111.  173,  35  N.,B.  754. 

The  only  assignment  of  error  which  we 
deem  it  necessary  to  notice  is  the  secood. 
The  testimony  therein  alleged  to  have  bem 
Improperiy  admitted  Is  that  of  Martin  Berklns, 
the  husband  of  the  prosecutrix,  and  that  of 
Winnie  Dunlevy,  both  witnesses  for  the  state, 
as  to  the  complaint  made  to  them  by  the 
prosecuting  witness  after  the  alleged  assault 
was  committed.  The  testimony  of  Martin 
Berklns,  which  is  objected  to,  is  as  follows: 
"On  the  road  from  your  wwk  up  to  Braum's, 
you  may  state  if  your  wife  made  comi^aint 
to  you  that  she  had  been  assaulted.  Answer 
yes  or  na  (Objection  by  defendant  Over- 
ruled. Exception.)  A.  Yes,  sir.  Q.  Did  she 
tell  who  assaulted  her?  Answer  yes  or  no. 
(Objection  by  defendant.  Overruled.  Excep- 
tion.) A.  Xes,  sh-.  Q.  Who  was  he?  By  the 
Court:  Simply  tell  bis  name.  (Objection  by 
defendant  Objection  overruled.  Exception.) 
A.  Stevens,  she  says.  Q.  Was  it  Stevens,  the 
defendant?  (Objection.  Overruled.  Excep- 
tion.) A.  Xes,  sir."  The  testimony  of  Win- 
nie Dunlevy  vqpon  this  point,  which  was  ob- 
jected to,  Is  as  follows:  "Q.  You  may  state 
whether  or  not  she  made  complaint  to  yov 
that  she  had  been  assaulted.  Answer  that 
yes  or  no.  A.  Yes,  sir.  Q.  In  that  complaint, 
did  she  state  who  had  assaulted  her?  (Ob- 
jection.    Overruled.    Bxc^tion.)     A.  Mr.  Ste- 
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Tena."  The  objection  to  this  teBtlmony  Ifl 
that  these  witneEsefl  for  the  state  were  allow- 
«d  to  t&y  that  Mra.  BerUns  told  them  that 
Stevens  had  assaulted  her.  The  statements 
were  made  In  the  absence  of  Stevens,  and,  of 
course,  under  the  ordinary  roles  of  evidence, 
were  mere  hearsay.  In  case  of  a  prosecution 
for  rape,  or  for  an  assault  with  Intent  to  com- 
mit rape,  it  may  be  proven  by  the  testimony 
«f  third  persons  that  the  prosecutrix  made 
complaint  to  them,  provided  such  complaint 
was  made  as  soon  as  was  practicable,  or  with- 
out any  inconsistent  delay.  3  Oreenl.  Bv.  | 
212.  This  is  an  exception  to  the  general  rule 
that  hearsay  evidence  Is  inadmissible.  The 
law  allows  the  exception  upon  the  generous 
supposition  that  a  woman  thus  wronged  win 
be  prompted  to  express  her  indignation  at  the 
injury  Inflicted  upon  her.  The  fact  that  the 
prosecutrix  made  a  complaint  immediately 
after  the  occurrence  Is  allowed  to  be  proven, 
because  it  tends  to  corroborate  her  testimony 
as  given  on  the  trial.  It  Is  not  admitted  for 
the  pnrpose  of  proving  the  commission  of  the 
offense,  and  cannot  be  Introduced  at  all  If  the 
prosecutrix  Is  not  a  witness.  Accordingly,  a 
witness  to  the  fact  of  the  complaint  may  state 
where  and  to  whom  it  was  made,  but  he  can- 
not state  the  name  oC  the  penon  charged  with 
the  offense,  nor  any  of  the  details  of  the  tnuuh 
action  as  communicated  by  the  prosecutrix. 
On  the  direct  examination  the  practice  has 
been  merely  to  ask  whether  she  made  com- 
plaint that  such  an  outrage  had  been  perpe- 
trated upon  her,  and  to  receive  in  answer  only 
a  simple  yes  or  no.  If  the  defendant  desh«B 
to  inquire  Into  the  particulars  of  her  narra- 
tion, he  can  do  so  upon  cross-examination; 
or  such  particulars  may  be  proven  by  way  of 
confirming  her  testimony  after  it  has  been  im- 
peached. 3  Greenl.  £3v.  §  213;  1  Rnss.  Crimes, 
marg.  p.  689;  19  Am.  &  Eng.  Bnc.  Law,  p. 
969,  and  cases  In  notes;  State  v.  Jones,  61  Mo. 
232;  Scott  v.  State,  48  Ala.  420;  Bacdo  v. 
People,  41  N.  Y.  265.  "In  Reg.  v.  Osborne, 
Car.  &  M.  622,  41  E.  O.  L.  338,  after  the 
witness  had  testified  that  the  prosecutrix 
made  complaint,  and  charged  a  particular  per- 
son with  the  commission  of  the  rape.  It  was 
proposed  to  ask  her  whose  name  was  mention- 
ed by  the  prosecutrix,  and  the  court  held  that 
it  was  not  permissible."  State  v.  NUee,  47  Vt 
82.  In  Thompson  v.  State,  88  Ind.  39,  It  was 
held  that  the  prosecutor  may  show  that  the 
prosecuting  witness  made  complaint  of  the 
outrage  recently  after  its  commission,  and 
when  and  where  and  to  whom  it  was  made, 
bat  "that  he  cannot  be  allowed  to  prove  the 
name  of  the  person  charged  with  the  crime, 
or  the  particulars  as  narrated  by  her."  While 
it  may  be  true,  as  is  claimed  by  counsel  for 
defendant  in  error,  that  there  are  cases  which 
hold  to  the  contrary  of  the  rule  above  stated, 
yet  in  this  state  we  have  already  recognieed 
the  doctrine  announced  by  the  foregoing  au- 
thorities as  the  correct  one.  In  Bean  v.  Peo- 
ple. 124  m.  576,  16  N.  B.  656,  where  the  in- 
dictment was  for  rape,  this  court  said:    "The 


complaint  made  by  fhe  witness  was  propel 
evidence  only  of  the  fact  of  making  complaint, 
and  not  of  who  the  person  was  that  commit- 
ted the  offense."  Here  Martin  Berkins  and 
Winnie  Dunlevy  were  allowed  to  testify  on 
behalf  of  the  state,  not  merely  that  Mrs.  Ber- 
kins made  complaint  to  them,  but  that  she 
told  them,  In  the  absence  of  plaintiff  in  error, 
that  plaintiff  in  error  had  assaulted  her. 
Clearly,  this  was  hearsay  evidence,  and  inad- 
missible under  the  rule  announced.  We  are 
unable  to  say  that  the  jury  did  not  accept  this 
hearsay  testimony,  and  act  upon  It  as  original 
and  substantive  evidence  to  prove  the  truth 
of  the  statements  of  the  prosecuting  witness, 
and  to  establisb  the  charge  against  the  accus- 
ed. If  it  had  that  effect,  it  operated  seriously 
to  his  prejudice  and  Injury.  For  the  error 
thus  Indicated  the  judgment  of  the  circuit 
court  Is  reversed,  and  the  cause  is  remanded 
to  that  court.    Reveraed  and  remanded. 


(iST  lu.  ta) 

AURAND  V.  AURAND.i 

(Sunreme  Court  of  Illinois.     Oct  11, 1895.) 

Divobcb—Cbubltt— Alimony— Attobnbt's  Fbs. 

1.  Slight  acts  of  violence  by  a  wife  towards 
her  husband  are  not  cause  for  divorce  on  the 
ground  of  cruelty  so  long  as  there  Is  no  reason 
to  suppose  that  be  will  not  be  able  to  protect 
himself  by  a  proper  exercise  of  his  marital  pow- 
ers.    56  111.  App.  426,  affirmed. 

2.  An  allowance  of  9150  as  solicitor's  fees, 
where  there  is  both  a  bill  and  a  cross  bill.  Is 
not  excessive.     55  111.  App.  426,  affirmed. 

3.  Where  the  husband  has  a  salary  of  $125 
a  month,  and  owns  no  prc^erty  except  10  acres 
of  land,  costing  $1,350,  from  which  he  receive* 
no  income,  and  there  are  no  children,  and  he 
left  his  wife  Sl.OOO  and  some  furniture  when  he 
abandoned  her,  an  allowance  of  $50  per  month 
for  alimony  is  excessive,  and  should  b«  reduced 
to  S30.     65  lU.  App.  426,  affirmed. 

Appeal  from  ai^)ellate  court.  First  district. 

Bill  for  divorce  by  Ambrose  J.  Aurand 
against  Eva  Aurand.  Defendant  obtained  a 
decree,  which  was  modified  by  the  appellate 
court  55  111.  App.  426.  Complainant  ap- 
peals.    Affirmed. 

W.  H.  Martz,  for  appellant  F.  S.  Murphy, 
for  appellee. 

MAGRUDER,  J.  This  Is  a  biU  for  di- 
vorce, filed  by  the  appellant,  the  husband, 
against  appellee,  the  wife,  asking  for  a 
divorce  upon  the  ground  of  extreme  and  re- 
peated cruelty.  Appellee  answered  the  bill, 
denying  the  charges;  and  filed  a  cross  blU 
for  separate  maintenance,  which  was  an- 
swered by  appellant  After  hearing  had 
upon  evidence  Introduced  by  both  sides,  the 
circuit  court  rendered  a  decree  dismissing 
the  original  bill  of  divorce  filed  by  appel- 
lant for  want  of  equity,  and  granting  to  the 
appellee  relief  uxx>n  her  cross  bllL  Upon 
the  issue  made  by  the  cross  bill  the  decree 
found  that  the  appellant  left  his  home  on 


1  Reported  by  Loais  Boisot  Jr.,  Esq.,  of  the 
Chicago  bar. 
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March  14,  1893,  and  refused  to  lire  with  ap- 
pellee, without  a  ]ust  and  reasonable  cause, 
and  has  since  continued  to  live  separate  and 
apart  from  her  without  fault  on  her  part; 
and  the  decree  ordered  that  appellee  should 
pay  to  appellant  the  sum  of  $50  per  month 
until  the  further  order  of  the  court,  and  to 
her  solicitor  the  sum  of  $150  for  solicitor's 
fees.  An  appeal  was  taken  from  the  de- 
cree of  the  circuit  court  to  the  appellate 
court  The  appellate  court  affirmed  the  de- 
cree of  the  circuit  court  upon  the  issue  form- 
ed upon  the  original  bill  for  divorce  and  the 
answer  thereto,  but  upon  the  issue  made  up- 
on the  cross  bill  reversed  the  decree,  and  re- 
manded the  cause  to  the  circuit  court,  with 
directions  to  the  latter  court  to  so  modify 
its  decree  as  to  reduce  the  monthly  allow- 
ance to  be  paid  by  appellant  to  appellee  from 
160  to  $30.  The  present  appeal  to  this  court 
is  prosecuted  by  the  appellant  for  the  pur- 
pose of  reviewing  the  whole  decree. 

We  think  that  the  decree  was  correct  In 
dismissing  the  original  bill  for  want  of  equi- 
ty. Where  a  huslxind  asks  a  divorce  from 
his  wife  ui)OQ  the  ground  of  extreme  and  re- 
peated cruelty,  he  must  make  out  a  clear 
case.  It  is  not  sufficient  to  show  slight 
acts  of  violence  on  her  part  towards  him, 
so  long  as  there  is  no  reason  to  suppose  that 
he  will  not  be  able  to  protect  himself  by 
a  proper  exercise  of  his  marital  powers. 
De  La  Hay  t.  De  La  Hay,  21  IlL  252;  Fritz 
T.  Fritz,  138  IlL  436,  28  N.  H.  1058.  The 
evidence  here  does  not  make  out  a  clear  case 
of  cruelty,  nor  does  it  establish  such  a 
course  of  bad  conduct  on  the  part  of  the  wife 
towards  the  husband  as  to  satisfy  the  court 
that  it  is  unsafe  for  him  to  cohabit  with 
her.  De  La  Hay  t.  De  La  Hay,  supra.  The 
testimony  shows  that  the  appellant  is  a  con- 
ductor upon  one  of  the  railroads  running 
out  of  the  city  of  Chicago,  and  receives  a 
salary  of  $125  per  month,  and  that  the  only 
property  which  he  owns,  is  a  tract  of  10 
acres  of  land  In  Florida,  for  which  he  paid 
$1,350  and  from  which  he  receives  no  in- 
come. It  also  appears  from  the  evidence 
that  when  he  abandoned  his  wife  he  left 
$1,000  in  money  and  a  small  amount  of 
household  furniture  with  her.  The  parties 
had  no  children.  We  are  unable  to  say  that 
the  amount  of  the  solicitor's  fee  as  fixed  by 
the  decree  is  unreasonable  in  view  of  the 
services  rendered  as  shown  by  the  evidence. 
In  suits  for  separate  maintenance  the  stat- 
ute provides  that  "the  comt  may  grant  al- 
lowance to  enable  the  wife  to  prosecute  her 
suit,  as  in  cases  of  divorce."  1  Starr  &  C. 
St  p.  1281.  The  court  may,  in  the  exercise 
of  Judicial  discretion,  allow  a  reasonable  so- 
licitor's fee;  and,  while  its  orders  in  that  be- 
half are  subject  to  review,  yet  the  exercise 
of  its  discretion  will  not  be  Interfered  with, 
unless  the  allowance  is  excessive,  which  is 
not  the  case  here.  Johnson  v.  Johnson,  125 
IlL  510,  16  N.  £.  891. 

As  to  the  amount  directed  to  be  paid  to  ap- 


pellee each  month,  appdhint  dalms  that  the 
appellate  court  erred  in  allowing  $30  a 
month,  while  appellee  assigns  it  as  a  cross 
error  that  the  appellate  court  reduced  the 
amount  allowed  by  the  circuit  court  from 
$50  to  $30  per  month.  We  are  not  disposed 
to  disturb  the  ruling  of  the  appellate  court. 
While  the  allowance  of  alimony  is  said  to  be 
discretionary,  yet  the  discretion  in  such 
cases  must  be  Judicial,  and  not  arbitrary, 
and  its  exercise  is  subject  to  review;  and 
yet  a  decree  fixing  the  amount  to  be  paid  in 
such  cases  for  the  support  of  the  wife  wni 
not  be  disturbed  unless  there  is  a  strong 
and  decided  difference  of  opinion  upon  the 
subject  between  the  appellate  court  and  the 
circuit  court.  Foote  v.  Foote.  22  lU.  425. 
We  have  said  that  in  such  cases  an  appel- 
late court  Is  only  authorized  to  reverse  up- 
on the  ground  that  the  allowance  la  ex- 
cessive, where  "the  difference  in  Judgment 
between  the  appellate  and  circuit  court  is 
strong  and  decided."  Foss  t.  Foss,  100  IlL 
676.  The  action  of  the  appellate  court  shows 
that  such  a  difference  In  Judgment  here  ex- 
isted between  that  court  and  the  trial  court, 
and.  In  view  of  the  circumstances  of  the 
case,  we  are  Inclined  to  the  opinion  that  the 
amount  fixed  by  the  appellate  court  la  rea- 
sonable and  fair.  We  do  not,  however,  re- 
gard the  case  of  Umlauf  t.  Umlauf,  128  IlL 
378,  21  N.  E.  eOO,  as  an  authority  for  any 
■uch  reduction  in  the  allowance  as  has  been 
made  here.  In  the  Umlauf  Case,  supra, 
the  question  was  not  whether  the  monthly 
award  there  made  for  the  support  of  the  two 
children  the'e  named  was  or  was  not  too 
great  but  the  amount  which  had  been  or- 
dered to  be  paid  to  the  mother  for  the  sup- 
port of  two  children  was  reduced  one-half 
solely  because  the  custody  of  one  of  the  chil- 
dren was  taken  from  her  and  given  to  their 
father.  The  Judgment  of  the  appellate  court 
is  affirmed.    AfSrmed. 


(lET  111.  3S:» 

CHICAGO  &  A.  R.  CO.  T.  HBINRICH.1 
(Supreme  Court  of  IllinoiB.     Oct  11.  1895.) 

IUn.80AD  CoirPA!(IE»— AOCISBNTB  AT  CrOSSIKOS— 

Evidence — Flbadino — Misxombb. 

1.  In  an  action  against  a  railroad  company 
for  an  accident  at  a  crossine,  plaintiff  testified 
that  the  accident  occurred  Wnile  he  was  driving 
along  Oakley  avenue.  Several  witnesses  spoke  of 
the  avenue  as  a  street,  and  testified  that  there 
was  Quite  an  accumulation  of  wagons  thereon. 
waitiuK  for  the  crossing  to  be  cleared.  Held 
sufficient  to  go  to  the  jury  as  tending  to  show 
that  Oakley  avenue  was  a  public  street  57 
IlL  App.  899,  affirmed. 

2.  Evidence  that  an  engine  was  stopped 
just  at  the  ed^e  of  the  crossing,  and  the  en- 
eineer  then  called  to  plaintiff  to  come  on;  that 
just  as  plainti&'a  horses  reached  the  rails  the 
entrineer  blew  o£C  steam  very  hard,  whereupon 
plaintiff's  horses  took  fright  and  ran  away.— 
sufficiently  shows  that  the  engineer  negligently 

1  Reported  by  Louis  Boisot,  Jr.,  Esq.,  of  the 
Chicago  bar. 
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blew  off  steam,  and  tbat  tiiia  negligence  caused 
the  accident.     67  lU.  App.  399,  affirmed. 

3.  Misnaming  the  defendant  in  the  intro- 
duct<»7  part  of  the  declaration  is  cured  by  ver- 
dict, especially  where  the  defendant  has  plead- 
ed in  bar  by  its  right  name.  57  111.  App.  398, 
affirmed. 

Appeal  from  appellate  court,  First  district. 

Action  on  the  case  by  August  Heinricb 
against  the  Chicago  &  Alton  Railroad  Compa- 
ny. Plaintiff  obtained  judgment  which  was 
atHrmed  by  the  appellate  court  57  IlL  App. 
399.     Defendant  appeals.    Affirmed. 

Defendant's  ninth  Instruction,  which  was  re- 
fused by  the  court,  was  as  follows:  "(9)  And 
the  court  Instructs  you  that  there  Is  no  proof 
of  the  existence  of  a  public  street  or  highway 
In  what  has  been  called  'Oakley  Avenue,'  at 
the  place  In  controversy.  In  either  one  of  the 
three  ways  atxrve  mentioned;  and  therefore, 
on  this  point,  the  plaintiff  having  failed  to  es- 
tablish his  case,  you  are  Instructed  by  the  court 
to  And  a  verdict  for  the  defendant."  Defend- 
ant's fourteenth  Instructicoi  was  as  follows: 
"(14)  The  plaintiff,  by  the  first  count  of  the 
original  declaration,  and  Ihe  firtt  and  third 
counts  of  hit  amended  deelaration,  has  made 
It  a  material  question  of  fact  in  Issue  in  this 
case  that  the  railroad  in  controversy  was  the 
Chicago,  Alton  &  St  lionls  Railroad,  and  unless 
be  has  proved  that  £act-miat  it  was  the  Chica- 
go, Alton  &  St.  Louis  Railroad,  w  was  known 
as  such— he  cannot  recover  under  those  counts; 
and  it  it  not  tuffldent  for  him  to  prove  that 
it  vol  ih«  Ohieago  A  Alton  Baitroad  Com- 
pany. "  This  instruction  the  court  modified  by 
striking  out  the  words  in  italics,  and  then  gave 
the  Instruction  as  modified. 

W.  K.  Hughes  (Wm.  Brown,  of  counsel),  for 
appellant  J.  J.  Cobum  and  Geo.  W.  Brown 
(Case,  Uogan  &  Case,  of  counsel),  for  appel- 
lee. 

BAKKR,  J.  At  the  trial  In  the  superior 
court  of  Cook  county  of  this  action  on  the 
case,  brought  by  August  Heinricb,  to  recover 
damages  for  personal  injuries,  the  court,  by 
Its  instructiona,  excluded  from  the  considera- 
tion of  the  jui7  all  of  the  counts  of  the  decla- 
ration, except  the  first  of  the  original  counta, 
and  directed  them  to  ccaislder  that  count  only, 
and  the  allegations  therein  contained.  A  ver- 
dict of  guilty  was  returned,  in  which  the  dam- 
ages were  assessed  at  $2,600;  and  a  judgment 
was  rendered  on  tbat  verdict  and  the  judg- 
ment afterwards  affirmed  In  the  appellate 
court 

'Xlie  substance  of  said  first  count  Is  that  the 
plaintiff  was  riding  in  his  wagon,  drawn  by 
his  team,  upon  and  along  Oakley  avenue,  a 
public  street  In  the  city  of  Chicago,  and  was 
about  to  cross  the  defendant's  ralhxiad  at  the 
crossing  of  said  avenue  and  said  railroad, 
when  the  defendant  then  and  there,  by  its 
servants,  carelessly,  negligently,  and  improp- 
erly allowed  steam  to  escape  from  Its  locomo- 
tive engine,  making  such  loud  and  unusual 
noise  that  by  and  through  the  Improper,  negli- 


gent and  careless  conduct  of  the  defendant, 
by  its  servants.  In  that  behalf,  the  horses  of 
the  plaintiff  became  frightened  and  ran  away, 
and  overturned  the  wagon  In  which  the  plain- 
tiff, with  due  care  and  caution,  was  riding  on 
said  public  street  whereby  the  plaintiff  was 
thrown  upon  the  ground  and  Injured.  It  Is 
urged  It  was  error  to  allow  the  case  to  go  to 
the  jury  upon  this  first  count,  and  to  refuse  the 
fourth  instruction  proffered  by  appellant  which 
was  as  follows:  "The  court  instructs  the  jury 
to  find  the  defendant  not  guilty."  This  con- 
tention is  based  on  three  claims:  First,  that 
there  was  no  proof  that  Oakley  avenue  was  a 
public  highway;  second,  that  there  was  no 
proof  that  the  defendant  carelessly,  negligent- 
ly, and  Improperly  allowed  steam  to  escape 
from  the  locomotive,  thereby  making  loud  and 
unusual  noises;  third,  that  there  is  no  evi- 
dence to  prove  that  through  the  negligence  in 
that  behalf,  plaintiff's  horses  became  fright- 
ened and  ran  away. 

There  Is  no  merit  In  the  first  claim.  Ap- 
pellee, Helnrlch,  testifies  that  he  was  driving 
on  Oakley  avenue,  south  of  where  Thirty-Sixth 
street  and  Oakley  avenue  come  together,  and 
that  both  go  over  the  railroad  at  the  same 
point.  Both  he  and  tiouls  Meitz  speak  of  Oak- 
ley avenue  as  a  street  Frank  C  Smedley  tes- 
tifies that  Oakley  avome  was  about  the  usual 
width  of  the  streets,— about  50  or  60  feet.  The 
evidence  is  that  there  was  on  It  a  plonk  cross- 
ing for  teams,  etc.,  over  the  railroad  tracks; 
that  while  the  crossing  was  blocked  for  15  or 
'20  minutes  by  the  freight  train  attached  to  the 
locomotive,  passing  to  and  fro  over  the  crossing, 
there  was  occasioned  quite  an  accumulation  of 
wagons,  etc.,  waiting  for  the  crossing  to  be 
cleared;  and  that  the  train  was  finally  backed 
so  that  the  locomotive  would  clear  the  crossing, 
and  the  engineer  at  fireman,  or  both,  then 
called  to  those  waiting:  "Come  on  now,  boys. 
The  crossing  Is  open."  This,  and  other  testi- 
mony ot  like  character  found  in  the  record, 
was  snlUclent  to  go  to  the  jury  as  tending  to 
show  that  Oakley  avenue  was  a  public  street 
And,  besides,  this  appellant  admits  In  the  rec- 
ord it  Is  a  public  highway;  for  in  the  instruc- 
tions given  at  its  own  instance  the  jury  was 
told  that  the  escape  of  steam,  under  stated 
circumstances,  "was  one  of  the  risks  that  plain- 
tiff was  bound  to  expect,  and  did  assume, 
while  using  the  public  highway  Intersecting 
and  crossing  said  railroad  at  the  place  in  con- 
troversy." 

Nor  do  we  think  that  there  is  merit  in  ei- 
ther the  second  or  third  of  the  above-mention- 
ed claims.  The  testimony  of  the  witnesses 
Helnrlch,  Heltz,  Smedley,  Schultz,  and  Flxel 
is  to  the  effect  that  after  the  blockade  of 
15  at  20  minutes,  the  engine  was  stopped  at 
the  edge  of  the  crossing.  Just  clearing  the 
crossing,  and  the  engineer  and  fireman  (one 
or  both)  called  to  those  in  waiting  to  come 
on,— that  the  crossing  was  open;  tbat  just  as 
the  horses  of  Helnrlch  struck  the  rails,  and 
were  on  the  first  plank  in  front  of  the  en- 
gine, "they  let  off  steam  from  the  top  of  the 
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engine,  and  from  both  sldeB";  and  that  the 
horses  of  appellee  Immediately  became  fright- 
ened and  ran  away,  and  appellee  was  thrown 
to  the  ground,  and  the  wagon  ran  over  both 
of  his  legs,  and  caused  the  injuries  for  which 
the  suit  was  brought  Their  evidence  Is  that 
horses  other  than  those  of  api)ellee  were  also 
frightened  by  the  noise,  and  ran  away.  One 
of  the  witnesses  snys,  "They  let  steam  off  as 
bad  as  they  could  let  steam  ofT';  anotber 
soys,  "They  blew  It  (rff,  and  pretty  hard, 
too;  It  made  every  horse  dance";  and  still 
another  says,  "The  engine  made  lots  of 
noise."  And  we  are,  moreover,  unable  to  see 
In  their  testimony  any  evidence  of  negligence 
or  want  of  care  on  the  part  of  appellee.  We 
thinic  the  evidence  Introduced  for  the  plaln- 
tiff  fairly  tended  to  show  the  negligence 
charged  In  the  first  count  of  the  original  dec- 
laration, and  that  such  negligence  caused  the 
Injury.  The  trial  court  did  not  err  in  sub- 
mitting the  case  to  the  Jury,  or  in  refusing 
to  direct  a  verdict  of  not  guilty. 

It  was  Dot  error  to  refuse  to  give  instruc- 
tion 14  Id  the  form  in  which  It  was  asked  by 
appellant,  but  It  was  error  to  give  It  In  even 
Its  modified  form.  The  error,  however,  was 
not  to  the  injury  of  appellant,  but  for  its 
benefit,  and  appellee  has  assigned  no  cross  er- 
rors. The  defendant,  the  Chicago  &  Alton 
Railroad  Company,  was  misnamed  in  the 
commencement  or  Introductory  part  of  the 
declaration.  It  being  there  named  as  the  Chi- 
cago, Alton  &  St.  Louis  Railroad  Company. 
It,  however,  pleaded  by  its  right  name  In 
bar,  and  thereby  waived  the  misnomer;  and, 
besides  this,  the  defect  was  cured  after 
the  verdict  by  the  statute  of  amendments  and 
Jeofails.  In  the  body  of  the  first  count, 
where  the  statement  of  the  substance  of  the 
cfluse  of  action  is  found.  It  is  not  alleged  that 
the  Injury  was  caused  and  received  at  the 
crossing  of  the  Chicago,  Alton  &  St  Louis 
Railroad,  but  that  it  was  caused  and  re- 
ceived at  the  crosshig  of  "the  railroad  of  the 
defendant";  and  so  there  Is  no  place  for  the 
application  of  the  doctrine  in  regard  to  mat- 
ters of  essential  description.  The  legal  prin- 
ciple Involved  In  instruction  12,  and  the 
whole  substance  of  that  Instruction,  were 
fully  covered  by  Instruction  11,  which  was 
given,  and  It  was  not  error  to  refuse  said 
instruction  12.  We  have  already  held,  here- 
in, that  appellee  was  not  required,  in  this 
suit  to  show  that  Oakley  avenue,  either  by 
condemnation  or  by  dedication  or  by  prescrip- 
tion, was  legally  established  as  a  public  high- 
way; and  it  follows  that  the  court  properly 
refused  to  give  Instruction  9.  At  the  trial 
in  the  superior  court  the  law  of  the  case 
was  given  In  the  Instructions  of  the  court 
more  favorably  for  appellant  than  it  was  en- 
titled to  have  it  given. 

In  respect  to  the  facts  of  the  case,  we  may 
look  at  the  evidence  for  the  purpose  of  de- 
termining the  question  of  correctness  of  the 
rulings  in  refusing  and  admitting  testimony, 
and  upon  the  Instructions,  and  also,  where 


the  question  Is  preserved  In  the  record,  of  de- 
ciding, as  a  question  of  law,  whether  or  not 
the  case  should  have  gtxie  to  the  Jury.  But, 
other  than  for  these  or  like  purposes,  we  are. 
In  a  case  such  as  this,  bound  by  the  Judg- 
ment of  the  appellate  court  Practice  Act, 
H  88,  90.  By  the  statute  the  conclusions  of 
the  appellate  court  are  final  and  condusiTe 
upon  all  questions  or  matters  of  fact  But 
the  appellate  court  is  not  bound  by  the  Judg- 
ment of  the  trial  court,  or  by  the  verdict  of 
the  Jury.  It  Is  true,  all  aneetions  ot  fact  are 
for  the  Jury,  but  the  trial  court  has  a  super- 
visory power  over  their  verdict.  At  common 
law,  and  under  the  law  as  it  was  in  this  state 
prior  to  the  act  of  July  21,  1837  (Laws  1837. 
p.  109),  the  granting  or  refusing  a  new  trial 
rested  in  the  discretion  of  the  court  betoce 
which  the  case  was  tried,  and  could  not  be 
assigned  for  error;  but  by  that  act  it  was 
provided  that  ezceptlMis  should  be  allowed  to 
opinions  or  decisions  overruling  motlona  for 
new  trials,  and  that  "the  party  excepting  may 
assign  for  error  any  opinion  so  excited  to, 
any  usage  to  the  contrary  notwithstanding." 
And  under  that  act  the  subetaace  of  which 
has  beeaa  retained  In  section  61  of  the  pres- 
ent practice  act,  It  has  always  been  held  that 
the  court  of  review  may  inquire  whether  the 
Judgment  should  be  reversed  npcm  the  ground 
that  the  verdict  is  against  the  weight  of  the 
evidence.  HIU  y.  Ward.  2  Oilman.  28S.  Of 
course,  this  rule  is  modified,  as  to  this  court 
in  certain  classes  of  cases,  by  sections  88  and 
90  of  the  practice  act.  But  it  has  In  ao  way 
been  modified  or  changed  as  to  the  appellate 
courts.  It  Is  the  right  and  the  duty  of  tbe 
appellate  courts,  under  the  law  as  it  exists  in 
this  state,  to  reverse  tbe  Judgments  of  trial 
courts,  and  the  verdicts  of  Juries,  where,  up- 
on consideration  of  the  testimony,  they  find 
that  such  Judgments  or  verdicts  are  cleariy 
.against  the  weight  of  evidence.  We  must 
presume,  however,  ihat  In  this  case  the  ap- 
pellate court  has  faithfully  performed  that 
duty,  and  has  found  that  the  evidence  sus- 
tains the  verdict  and  Judgment  We  find 
herein  no  sufficient  ground  for  reversing  the 
Judgment  of  the  appelate  court,  and  it  is 
afllrmed.    AfiJrmed. 


(U7  III.  3S2) 


HIX  V.  PE0PLE.1 


(Supreme  Court  of  Illinois.     Oct  11.  1895.) 
Labcbnt— Etidenck  — Variance  —  Instbuotions. 

1.  An  Indictment  for  larceny  alleging  tht 
stolen  goods  to  have  been  the  property  of 
"Thorn  Downey,"  and  proof  that  the  owner's 
name  was  Thornton  J.  Downey,  though  he  wu 
commonly  called  "Thorn,"  do  not  constitute  a 
variance. 

2.  Proof  that  a  man  bought  some  bogs  in- 
tending to  sell  them  again,  and  to  share  th« 

Erofits  with  another  man,  together  with  whom 
e  had  formerly  bought  hogs,  but  with  whom 
be  had  no  general  partnership,  does  not  show 

1  Reported  by  Louu  Boisot  Jr^  E<84t  of  tbe 

Chicago  bar. 
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Joint  title  tn  the  two  to  fhe  6nt-mentIoned  hoga, 
where  it  is  not  shown  that  the  otiber  man  as- 
sented to  their  purchase. 

8.  Under  Rev.  St.  1898,  c.  88,  |  167,  which 
defines  larceny  as  "the  felonious  stealing,  talc- 
ing and  carrying,  leading,  riding  or  driving 
away  of  the  personal  goods  of  another,"  in- 
stroctions  which  omit  the  word  "stealing"  in 
describing  the  offense  are  erroneous. 

4.  Where  the  title  to  the  stolen  goods  is 
disputed,  an  instruction  which  assumes  that 
they  belonged  to  the  person  named  as  owner  in 
the  indictment  is  erroneous. 

5.  An  instruction  that  the  possession  of 
property  recently  stolen  is  of  Itself  pHma  facie 
evidence  that  the  person  in  whose  possession 
the  property  is  found  is  the  actual  thief,  and, 
unless  this  presumption  is  rebutted,  then  it  is 
the  duty  of  the  jury  to  find  defendant  guilty, 
is  erroneous  as  directing  the  juj^  to  find  the  de- 
fendant guilty  without  submitting  an  hypothe- 
sis, based  on  the  evidence,  embodying  ail  the 
facts  necessary  to  establish  his  guilt. 

Error  to  circuit  court,  Iroquois  county;  O. 
B.  Starr,  Judge. 

Indictment  of  John  Hix  for  larceny.  De- 
fendant was  convicted,  and  he  brings  error. 
Reversed. 

Morgan  ft  Orebangh  and  C.  H.  Fayson,  for 
plaintiff  in  eiror.    K.  T.  Moloney,  Atty.  Gen., 
for  the  People. 
I 

BAILEY,  3.  The  defendant  was  Indicted  at 
the  Nov^nber  term,  1894,  of  tbe  circuit  court 
of  Iroquois  county,  for  the  crime  of  larceny; 
the  indictment  charging  him  with  felonlouBly 
stealing,  taking,  and  carrying  away  one  fat 
bog,  of  tbe  value  of  $12,  the  goods  and  chat- 
tels of  Thorn  Downey.  On  trial  the  Jury 
found  the  defendant  guilty,  and  fixed  his  pun- 
ishment at  Imprisonment  in  the  penitentiary 
for  tbe  term  of  one  year.  Sentence  having 
teea  pronounced  against  him  in  accordance 
with  the  verdict,  he  now  brings  the  record  to 
this  court  by  writ  of  error. 

The  first  point  raised  by  counsel  for  the  de- 
fendant Is  that  the  prosecution  failed  to  prove 
that  the  hog  alleged  to  bare  been  stolen  was 
the  property  of  Thorn  Downey,  as  charged  in 
the  indictment.  The  prosecuting  witness, 
when  on  the  stand,  testified  that  his  name  is 
Thornton  J.  Downey,  but  on  cross-examination 
he  testified  that  everybody  called  bim  Thorn 
Downey.  While  in  cases  of  this  character  it 
is  essential  to  a  conviction  that  the  name  of 
tbe  person  whose  property  is  alleged  to  have 
been  stolen  should  be  proved  as  laid  in  the  In- 
dictment, It  Is  sufficient  to  prove  that  he  Is 
well  or  usually  known  by  that  name,  although 
it  may  not  be  bis  true  name.  We  think  there 
was  no  failure  of  proof  in  this  respect 

Again,  It  is  claimed  that  the  property  stolen 
is  diown  by  the  evidence  to  have  belonged  to 
Downey  and  one  Loveless  Jointly.  If  that 
were  a  fact,  there  would  be  a  fatal  variance 
between  tbe  indictment  and  tbe  proof.  But 
we  do  not  think  that  the  evidence  shows  that 
the  hogs  stolen  were  the  Joint  property  of 
Downey  and  Loveless.  Tbe  testimony  of 
Downey  tends  to  show  that  he  and  Loveless 
bad  made  a  J<4nt  purchase  of  76  bogs,  but 


theore  is  no  evMence  that  lliere  was  any  g^- 
eral  partnetafalp  In  tbe  btudness  of  deaUng  In 
hogs  between  tbem,  or  that  they  had  any 
Joint  Interest  in  any  bogs  other  than  the  75 
above  mentioned.  Downey's  testimony  tends 
to  show  that  he  alone,  and  without  the  consent 
of  Loveless  or  any  conference  with  bim.  con- 
cluded to  buy  enough  more  hogs  to  make  two 
car  loads,  with  the  intention  that.  If  the  ven- 
ture turned  out  to  be  profitable,  Loveless 
mlt^t  share  in  the  profits.  Tbe  hogs  alleged 
to  have  been  stolen  were  among  those  thus 
purchased  by  Downey,  but  there  Is  no  evidence 
that,  at  the  time  they  were  stolen,  Loveless 
had  assented  to  their  purciiase,  or  that  any  In> 
terest  therein  bad  become  vested  In  him.  Un- 
der these  circumstances,  for  all  the  purposes 
at  this  prosecution,  they  must  be  regarded  as 
the  Individual  property  of  Downey. 

It  is  next  contended  that  the  verdict  of  guilty 
Is  not  warranted  by  the  evidence.  The  evi- 
dence tending  to  charge  tbe  defendant  with 
the  larceny  is  mainly  circumstantial,  but  there 
was  snffldlent  evidence  to  make  the  matter  of 
hJs  guilt  or  innocence  a  fair  question  for  the 
Jury;  bnt,  as  tbe  Judgment  must  be  reversed 
on  other  grounds,  we  refrain  from  expressing 
any  opbilon  as  to  the  weight  of  the  evidence, 
leaving  that  matter  to  the  consideration  of  an- 
other Jury,  uninfluenced  by  anything  we  might 
say  <»  that  subject 

We  are  of  the  opinion  that  there  was  error 
In  several  ot  tbe  Instructions  given  to  the  jury 
at  the  instance  of  the  prosecution. 

Tbe  first  instruction  given  was  as  follows: 
"The  court  Instructs  the  Jury  that  larceny  is 
the  felonious  taldng  and  carrying  away  the 
personal  goods  of  another."  As  defined  by 
the  statute,  "larceny  is  the  felonious  stealing, 
taking  and  canying,  leading,  riding  or  driv- 
ing away  of  ttie  personal  goods  of  another."  1 
Starr  &  O.  Ann.  St  p.  800.  It^Is  evident  that 
the  definition  of  the  crime  as'  given  by  the 
Instruction  is  materially  defective,  In  that  It 
omits  the  word  "stealing."  That,  as  applied 
to  larceny.  Is  a  technical  word,  and  is  abso- 
lutely essential  to  a  proper  definition  of  the 
crime.  The  mere  taking  and  carrying  away 
of  the  personal  goods  of  auoth^-  are  no  crime, 
even  though  charged  to  be  felonious.  It  is,  at 
most,  but  a  trespass.  To  charge  the  felony.  It 
must  be  alleged  that  the  defendant  felonious- 
ly stole,  took,  and  carried  away  tbe  personal 
goods  of  the  prosecutor. 

The  second  Instruction  given  at  the  instance 
of  the  state's  attorney  was  as  follows:  "The 
Jury  are  further  instructed  that  if  you  believe, 
from  the  evidence,  beyond  a  reasonable  doubt, 
that  the  defendant  took  the  hogs  in  question 
from  the  owner,  Thorn  Downey,  with  feloni- 
ous intent,  then  it  is  your  duty  as  Jurors  to 
find  the  defoidant  guilty."  This  instruction 
is  liable  to  substantially  the  same  criticism  as 
ttie  preceding.  It  holds  that  if  the  defendant 
took  tlie  hogs  in  question  trcxa  the  owner  with 
felonious  intent,  whether  that  intent  was  to 
steal  the  same  or  otherwise,  the  offense  of  lar- 
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eeny  was  made  out  This  Is  dearly  emme- 
ons.  Tbe  statute  haying  defined  the  offoiae, 
no  element  of  the  statntory  definition  can  be 
omitted.  But  tbia  instruction  is  aubject  to 
the  further  objection  that  it  aaaumea  that 
Thorn  Downey  was  the  owner  of  the  hogs  al- 
leged to  have  been  stolen,— a  question  of  fact 
that  was  in  controrersy  before  the  jury. 

The  eleventh  instruction  given  at  the  in- 
stance of  the  state's  attorney  was  as  follows: 
"You  are  further  Instructed  that  the  posses- 
sion of  the  property  recently  stolen  is  of  itself 
prima  facie  evidence  that  the  person  in  whose 
possession  the  property  is  found  Is  the  actual 
thief,  and  unless  this  presumption  is  rebutted 
by  the  good  character  of  the  accused,  or  that 
be  fairly  acquired  the  property  by  purchase,  or 
in  some  other  way  lawfully  came  into  the 
possession  thereof,  it  is  your  duty  as  jurors 
to  find  the  defendant  guilty."  An  instruction 
which  directs  the  Jury,  in  case  cortaln  facts 
are  proved,  to  find  tbe  defendant  guilty,  most 
submit  to  the  Jury  an  hypothesis,  based  upon 
tbe  evidence,  embodying  all  the  fiicts  neces- 
sary to  be  proved  to  establish  the  d^endant's 
guilt.  This  Instruction  closes  with  a  direc- 
tion to  find  the  defendant  guilty,  but  it  con- 
tains no  hypothesis  based  upon  the  evidence. 
That  part  of  it  preceding  the  direction  to  find 
tbe  defendant  guilty  Is  wholly  abstract,  making 
no  reference  to  the  evidence,  and  not  being 
based  upon  it.  It  starts  out  with  the  abstract 
proposition  of  law  that  the  possession  of  prop- 
erty recently  stolen  Is  prima  facie  evidence 
that  the  person  in  whose  possession  it  is  found 
is  the  actual  thief.  The  proposition  thus  enun- 
ciated Is  doubtless  a  sound  one;  but  if  It  is  to 
perform  the  office  of  a  part  of  an  hypothesis, 
warranting  a  direction  to  find  a  defendant 
guilty,  it  is,  in  eifect,  an  assumption  that  tbe 
property  described  In  the  indictment  bad  been 
stolen,  and  that,  shortly  after  the  commission 
of  the  larceny,  it  was  found  In  the  possession 
of  the  defendant.  The  Jury  are  not  required 
to  find  any  of  those  facts  from  the  evidence, 
but,  for  all  tbe  purposes  of  the  instruction, 
they  are  assumed  to  be  true;  and  the  jury  are 
Instructed  that,  unless  the  presumption  of 
guilt  arlshig  from  the  facts  thus  assumed  was 
rebutted  in  one  of  the  ways  pointed  out,  it  was 
the  duty  of  the  jury  to  find  the  defendant 
guilty.  The  necessary  effect  of  an  instruction 
of  this  cbaiacter  must  Iiave  been  to  mislead 
tbe  jury  to  the  prejudice  of  tbe  defendant 
Instructions  should  be  based  upon  tbe  evi- 
dence, and  this  Is  especially  Important  in  case 
of  instructions  which  contain  a  direction  to  the 
juiy  as  to  the  cliaracter  of  their  verdict  A 
direction  to  find  the  defendant  guilty  should 
never  be  glvffli,  except  as  the  result  of  a  find- 
ing from  the  evidence,  beyond  a  reasonable 
doubt,  of  all  the  facts  which  are  necessary  to 
establish  the  defendant's  guilt 

For  the  error  In  giving  the  foregoing  instruc- 
tlona,  the  judgment  will  be  reversed,  and  tbe 
cause  win  be  remanded  to  the  circuit  court  for 
a  new  trlaL    Judgment  reversed. 


OR  in.  MX) 

COBTELL  T.  KliBHM  et  al.^ 

(Supreme  Court  of  Illinoia.     Oct  11.  1895.) 

Eqdity— JoBisDiCTioH— Plbadiso— Taosts— liim- 

TATiosa— Bankbuptot— Laobb*. 

1.  A  court  of  equity  has  jurisdiction  of  a 
suit  to  establish  a  trust  in  land,  and  to  obtain 
a  conveyance  from  the  defendants,  who  hold 
the  legal  title,  although  some  of  the  defendants 
are  in  posaession  of  the  land,  and  the  bill  also 
prays  for  possession. 

2.  Where  the  bill  states  the  causes  of  and 
the  excuses  for  delay,  the  defense  of  laches  may 
be  raised  by  demurrer. 

3.  Complainant  made  a  loan  to  one  who  ap- 
neared  to  have  perfect  title  to  land,  and  had  a 
trust  deed  given  bv  him  to  secure  the  loan. 
Four  years  lattr  she  learned  that  there  was 
a  cloud  on  the  title,  and  vainly  endeavored  to 
obtain  a  release  of  it  Five  years  thereafter 
she  acquired  the  title  of  the  grantor  of  the  trtiat 
deed,  and  she  then  waited  a  year  before  bring- 
ing suit  to  establish  her  title.  Held,  that  com- 
plainant was  not  guilty  of  laches. 

4.  A  bill  to  enforce  a  trust  alleged  that  a 
certain  party  held  title  in  trust  for  complain- 
ant: that  such  part^  became  bankrupt  and  his 
title  was  sold  by  his  assignee  to  a  pordiaser 
who  had  notice  of  the  trust;  and  that  said  pni^ 
chaser  was  agent  for  one  of  the  defendants,  for 
the  benefit  of  whom  he  conveyed  tbe  land  to 
another  defendant  Beld,  that  the  bill  suffi- 
ciently showed  notice  to  all  said  parties. 

5.  Allegations  made  in  a  bill  in  the  form  of 
direct  and  positive  statements  of  facts  with  the 
additional  words,  "as  your  orator  is  informed 
and  believes,"  are  averments  of  the  facts  to- 
gether with  a  statement  of  the  complainant's 
source  of  knowledge,  and  not  merely  averments 
of  his  confidence  in  the  truth  of  the  representa- 
tions. 

6.  Bev.  St  V.  8.  I  6057,  which  bars  after 
two  years  all  suits  "between  an  assignee  in 
bankruptcy  and  a  person  ^''■■"''"g  an  advene 
interest  touching  any  property  or  rights  of  I^op- 
erty  transferable  to  or  vested  in  such  assignee!^ 
has  no  application  to  a  suit  to  enforce  a  trust  as 
asainat  a  grantee  of  sudi  an  assignee,  where  it 
aonears  that  the  bankrupt  always  recognised 
the  trust:  that  the  land  subject  to  it  was  not 
scheduled  among  his  effects;  that  the  assignee, 
when  applying  to  the  court  for  leave  to  sell  the 
land,  described  the  title  vested  in  him  as  a 
cloud  on  the  title  of  a  large  number  of  owners 
of  different  parts  of  the  land,  who  had  applied 
to  him  to  sell;  and  that  the  deed  given  by  the 
assignee  conveyed  the  land  "subject  to  all  liois 
and  incumbrances,"  since  the  interest  of  tbe  as- 
BiKnee  never  became  adverse  to  tbe  cestui  que 
trust 

7.  An  allegation  in  a  bill  that  a  deed  was 
executed  by  a  certain  man  "as  assignee  in 
bankruptcy,"  and  that  it  was  "in  due  form  of 
law,"  shows  that  he  executed  the  deed  in  his 
official  capacity,  and  in  conformity  with  all  the 
prerequisites  necessary  to  pass  titles 

8.  The  beneficiary  of  a  trust  deed  given  by 
one  who  had  only  an  equitable  title  acquired 
the  title  of  the  grantor  in  such  deed,  and  then 
brought  suit  against  the  trustee  and  the  holder 
of  the  legal  title  to  have  them  compelled  to 
convey  tio  him.  Beld  that  although  the  com- 
plainant had  not  acquired  the  title  of  the  trus- 
tee before  bringing  suit  he  was  still  entitled 
to  the  relief  sought  since  he  brought  the  trustee 
into  court,  and  asked  that  he  be  compelled  to 
convey,  and  equity  regards  that  done  whi(^ 
ought  to  be  done. 

Appeal  from  superior  court.  Cook  county; 
W.  G.  Ewlng,  Judge. 

I  Reported  by  Ix>nis  Boisot  Jr.,  E<sq.,  of  the 
Chicago  bar. 
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BUI  by  Mary  B.  Ciory^  against  Oeorge  O. 
Elehm,  Bstber  Klehm,  Charles  Harms,  Mar 
tllda  Harms,  Antonla  Harms,  and  George 
Ctaambers.  The  bill  was  dismissed  on  de- 
mnrrer.     Complainant  appeals.     Reversed. 

This  is  a  suit  in  equity  to  declare  and  es- 
tablisb  a  trust  and  for  otber  relief,  prose- 
cated  in  tlie  superior  court  of  Cook  county  by 
Mary  B.  Coiyell,  complainant  below  and  ap- 
pellant  here,  against  Qeoige  C.  Klehm,  Esther 
Klehm,  Charles  Harms,  Matilda  Harms,  An- 
tonla Harms,  and  Oeorge  Chambers,  defend- 
ants below  and  appellees  here.  The  original 
bill  was  filed  on  March  24  1886.  On  May  29, 
1893,  the  amended  bill  was  filed;  and  on  Oc- 
tober IS,  1893,  by  leave  of  court,  the  com- 
plainant filed  a  supplemental  bUl,  Joining  as  a 
defendant  one  Antonia  Harms,  who,  it  is  al> 
leged,  acquired  an  interest  in  the  premises  in 
question  from  the  defendant  Klehm  since  the 
filing  of  the  original  bill.  To  this  amended 
bill  and  the  supplemental  bill  the  defendants 
filed  general  demurrers,  which,  on  January  3, 
1895,  were  sustained  by  the  superior  court, 
and,  complainant  electing  to  stand  by  her 
amended  and  supplemental  bills,  the  same 
were  dismissed  for  want  of  equity.  From 
that  decree  the  complainant  prosecutes  this 
appeal,  the  only  question  In  the  record  being 
as  to  the  sufficiency  of  the  amended  and  sup- 
plemental bills,  the  sufflclency  of  the  latter 
depending  entirely  on  that  of  the  former. 

The  substantial  facts  alleged  in  the  bill, 
briefly  stated,  are  as  follows:  On  November 
27,  1S72,  SUas  B.  Gassett  conveyed  to  one 
Thaddens  B.  Beecher  the  premises  known  as 
"Lot  Three  (3)  in  La  Frambols  Reserve";  said 
lot  3  consisting  of  310  acres  of  land,  of  which 
the  premises  in  question  composed  20  acres. 
On  December  21,  1872,  a  burnt-record  pro- 
ceeding was  begun  in  the  superior  court  of 
Cook  county,  lU.,  to  confirm  title  in  and  to 
said  premises,  and  such  proceedings  were  had 
therein  that  on  November  12,  1873,  the  title 
to  the  premises  in  question  was  confirmed  in 
said  Beecher.  One  month  prior  to  such  con- 
firmation, namely,  on  October  12, 1873,  Beech- 
er was  adjudged  a  bankrupt,  and  Bradford 
Hancock  was  appointed  his  assignee.  The 
premises  in  question  were  not  scheduled  in 
the  bankruptcy  proceedings,  nor  was  any  ao- 
tk>n  in  reference  thereto  taken  by  the  as- 
signee until  on  or  about  the  1st  day  of  July, 
1875.  In  the  meantime,  on  January  12, 1875, 
Beecher  (the  bankrupt)  executed  a  deed  of  the 
premises  In  controversy  to  Jolin  E.  Sayles 
and  Albert  H.  Walker;  said  deed  being  one 
of  special  warranty,  and  recorded  January 
18,  1875.  On  January  23,  1875,  by  deed  re- 
corded same  day,  Walker  and  wife  convey- 
ed to  said  Sayles;  and  Sayles,  by  trust  deed, 
recorded  March  24,  1875,  conveyed  the  prem- 
ises in  trust  to  defendant  Ghambers  by  the 
nsual  form  of  trust  deed,  to  secure  $3,000 
loaned  said  Sayles  by  the  complainant  At 
the  time  said  loan  was  made  it  appeared  by 
the  abstract  of  title  presented  to  complain- 
<uit's  solicitors  that  Sayles  was  the  owner  of 
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said  premises  in  fee  simple.  That  complain- 
ant has  learned,  since  making  her  said  loan, 
and  since  October  25,  1880,  that  the  defend- 
ant Harms,  with  other  persons,  has  contrived 
to  clond  complainant's  title  by  having  execut- 
ed by  Bradford  Hancock,  as  assignee  in  bank- 
ruptcy <jt  Tbaddeus  B.  Beecher  and  Wilbur 
F.  Chatfield,  a  certain  deed  dated  April  24, 
1876,  to  one  William  C.  Grant,  purporting  to 
state  that  on  July  1, 1876  (nearly  four  months 
after  said  trust  deed  was  recorded),  said 
Bradford  Hancock,  assignee  of  Beecher,  filed 
a  petition  in  the  United  States  district  court 
for  the  sale  of  said  premises  aa  such  as- 
signee. Said  petition  stated  tliat  Beecher  ap- 
peared to  have  some  interest  in  said  lot  3, 
embracing  the  310  acres,  by  virtue  of  said 
deed  from  Gassett,  but  that  no  mention  wiiat- 
ever  was  made  of  said  premises  in  the  said 
Beecher'B  schedule;  that  he  (said  assignee) 
was  informed  and  believed  that  the  said  deed 
was  a  cloud  upon  the  title  of  a  large  number 
of  individual  owners  of  different  portions  of 
said  310  acres;  that  said  owners  were  farm- 
ers in  irassesslon  of  portions  of  the  premises, 
and  had  applied  to  said  Hancock  to  advertise 
and  sell  the  interest  of  said  Beecher  in  said 
premises,  and  offered  to  pay  therefor  such  a 
sum  as  would  pay  all  the  expenses  attending 
the  sale.  Pursuant  to  said  petition,  the  said 
assignee  procured  an  order  for  the  sale  of  liis 
interest  in  said  premises,  caused  publication 
of  notice  to  be  made,  and  on  February  29, 
1876,  sold  said  premises  to  William  C.  Grant 
for  $100,  being  a  little  more  than  60  cents 
per  acre.  In  the  deed  from  said  assignee  to 
Grant  said  assignee  purports  to  convey  to 
said  Grant  all  the  right,  title,  interest,  claim, 
and  demand  of  said  Beecher,  which  said 
Beecher  had  on  October  18, 1873,  and  also  all 
right  of  said  assignee,  subject  to  all  unpaid 
taxes  and  to  all  liens  and  incumbrancea 
Grant,  it  is  alleged  in  the  bUl,  represented 
defendants  Klehm  and  Harms,  and  conveyed 
to  Klehm  on  January  26,  1883,  which  title,  it 
is  alleged  in  the  bill,  was  so  taken  by  Klehm 
and  held  by  him  in  trust  for  Harms.  On 
August  20,  1878,  Sayles,  the  grantor  in  the 
trust  deed  to  Chambers  (which  trust  deed  was 
given  to  secure  the  complainant's  loan)  was 
adjudged  a  bankrupt,  and  on  May  26,  1879, 
Robert  B.  Jenkins  was  appointed  his  as- 
signee. On  October  20,  1S80,  Jenkins  sold 
and  conveyed  the  premises  in  question  to 
Henry  K.  Brown,  and  on  February  11,  1885, 
Brown  and  wife  executed  a  deed  to  the  com- 
plainant It  is  alleged  in  the  bill  that  the 
consideration  for  the  conveyance  from  Gas- 
sett to  Beecher  was  furnished  by  Sayles  and 
Walker,  and  that  Beecher  merely  held  the 
title  In  trust  for  them;  that  Beecher's  as- 
signee took  only  the  apparent  title  to  the 
premises;  that  in  equity  the  premises  then 
belonged  to  Sayles  and  Walker,  under  whom 
complainant  claims;  and  that  Grant  and  the 
defendants  claiming  under  him  had  notice 
that  the  said  assignee  was  not  vested  with 
the  real  ownership  of  said  premises,  and  were 
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instrnmental  !n  procnring  said  sale  by  said 
Hancock,  wbicb  was  made  upon  information 
furnislied  by  Grant,  and  wWcli  it  is  alleged 
was  untrue.  The  bill  f«irttaer  states  that  the 
defendants  Ksther  Klehm  and  Matilda 
Harms  claim  an  Inchoate  dower  right  In  said 
premises  as  the  wives  of  said  dejendants 
George  C.  Klehm  and  Henry  Harms.  The 
prayer  of  the  bill  is  that  the  defendant  George 
C.  Klehm  l>e  required  to  release  and  convey 
to  the  complainant  all  right,  title,  and  Inter- 
est In  the  premises  acquired  through  the  deed 
from  Beecher's  assignee,  and  answer  for  the 
rents  and  profits;  tliat  Chambers,  the  trustee 
in  the  trust  deed  securing  complainant's  loan, 
be  required  to  quitclaim  to  complainant  any 
title  or  Interest  which  be  may  still  hold  under 
said  trust  deed;  that  all  the  parties  be  re- 
strained from  asserting  any  <dalm  of  title  or 
Interest  in  said  premises;  tlmt  complainant 
be  put  in  possession  thereof;  and  for  otber 
and  further  relief. 

Harbert  &  Daley,  for  apjpellant    H.  S.  Me- 
cartney,  for  appellees. 

BAKER,  J.  (after  stating  the  facts).  In 
Webber  v.  CHark,  136  HI.  256,  26  N.  B.  860, 
and  32  N.  B.  748,  the  controversy  was  to 
regard  to  another  portion  of  the  tract  of  land 
known  as  "Liot  3,"  containing  310  acres,  in  lA 
Fiambols  reserve.  The  conclusion  there  was 
that  Beecher  held  the  property  In  trust  for 
Sayles  and  Walker;  that  Hancock,  the  as- 
signee to  bankruptcy  of  Beecher,  took  subject 
to  their  equitable  Interests;  and  that  Grant, 
the  purchaser  at  the  assignee's  sale,  took  with 
.notice  of  and  subject  to  thdr  equities.  In 
this  case  the  equities  In  favor  of  Mary  E. 
Coryell,  the  appellant,  are,  or  at  all  events  at 
one  time  were,  in  one  respect  stronger  than 
were  the  equities  of  the  complainant  and  ap- 
pelant In  that  case.  There  some  of  the  de- 
fendants claimed  an  Interest  of  title  existing 
prior  to  the  sale  made  by  the  assignee,  and 
sought  to  lmi)each  the  validity  of  the  burnt- 
record  proceeding  for  fraud;  while  here  the 
titles  and  claims  of  the  defendants  are  based 
on  the  conveyance  made  by  the  assignee,  and 
on  that  alone.  But,  on  the  other  hand,  the 
right  of  the  now  appellant  to  enforce  her 
equities  at  this  time  and  in  this  suit  is  be- 
set by  complications  that  were  not  found  In 
the  other  litigation,  and  that  atford  ground 
for  grave  consideration.  Some  of  the  defend- 
ants to  the  bill  are  to  possession  of  the  20 
acres  of  land  to  controversy,  but,  since  the 
principal  objects  of  the  bill  are  to  establish 
a  trust  to  Harms  and  Klehm,  and  secure  con- 
veyances from  them,  and  to  obtain  a  deed  from 
Chambers,  the  trustee  In  the  trust  deed,  on 
the  theory  that  appellant  cestui  que  trust  un- 
der said  trust  deed  Is  now  the  owner  of  the 
equity  of  redemption,  there  can  be  no  doubt 
of  the  Jurisdiction  of  a  court  of  chancery  to 
entertain  the  bill.  Indeed,  the  legal  title  to 
the  premises  being  vested  in  certain  of  the 
defendants,  it  is  manifest  that  appellant  has 


no  remedy  at  law  by  ax^ofi  of  ejectment  or 

otherwise. 

It  Is  claimed  that  the  laches  of  appdlant 
has  barred  her  from  seektog  relief  In  equity. 
Whatever  may  be  the  rule  to  other  Jurisdic- 
tions, it  has  long  been  the  general  rule  to  this 
state  that  a  defendant.  In  order  to  avail  him- 
self of  the  defense  of  laches,  must  set  up  such 
defense  by  plea  or  answer,  so  as  to  affcnd  the 
complainant   opportunity   to  amend   the  Irill 
by  Inserting   allegations  accounttog   for  the 
dday.    Trustees  v.  Wright,  12  Hi.  432;  Zeig- 
ler  V.  Hughes,  55  111.  288;  O'Halloran  v.  Flts- 
gerald,  71  Bl.  63;    Darst  v.  Murphy.  119  HI. 
843,  9  N.  B.  887;  Dawson  v.  Vlckery,  150  BI. 
898,  37  N.  B.  910.     In  Hall  v.  FuUerton.  69 
m.  448,  It  Is  held  that  this  rule  wIU  not  be 
extended  to  a  case  where  the  bill  undertakes 
to  account  for  the  delay  to  brlngtog  suit,  and 
the  proofs  do  not  support  the  grounds  of  ex- 
cuse that  are  alleged.     It  is  there  said  that 
the  reason  of  the  rule  does  not  apply  to  sorh 
a  case.    And  Williams  v.  Rhodes,  81  Bl.  571, 
and  Simpson  v.  McPhail,  17  III.  App.  499,  are 
of  like  tenor.    It  la  to  l)e  remarked  that  all 
of  the  cases  we  have  thus  far  mentioned  are 
cases  to  which  there  were  answers  to  the  bills, 
and  the  question  of  a  defense  growing  out 
of  the  delay  of  the  complatoant  arose  at  tiie 
hearing.    We  find  no  case  to  which  it  has  been 
directly  held  to  this  state  that  the  defense  of 
laches  cannot  be  availed  of  by  a  demnrrer 
when  the  laches  to  bar  the  suit  appears  in  the 
blU  itself.    In  Beach  v.  Shaw,  57  BL  17,  the 
defendant  did  not  rely  In  his  answer  on  laches, 
and  the  court  followed  the  general  rule  above 
stated,  but  took  occasion  to  say  tliat  It  was 
not  altogether  satisfied  with  such  role  when 
applied  to  cases  to  which  the  laches  appears 
upon  the  face  of  the  bill.     And  to  Harris  r. 
Cornell,  SO  IlL  54,  the  circuit  court  had  dis- 
nilssed  the  bill  on  demurrer,  and  in  the  argu- 
ment in  this  court  it  was  claimed  the  com- 
platoants  had  been  guilty  of  laches;  and  this 
court,  though  It  said  "that  question  is  usually 
presented  by  answer,"  yet  proceeded  to  show 
that  the  defense  of  laches  was  not  appUcaUe 
to  the  case,  and  reversed  the  decree  and  re- 
manded the  cause.    Upon  consideration  of  all 
the  cases  to  this  state,   this  much  is  clear: 
that  wUle  the  general  rule  Is  that  the  defense 
of  laches  must  be  made  by  plea  or  answer, 
yet  such  rule  does  not  apply  when  tlie  bill 
already  states  the  causes  of  and  excuses  fw 
delay.    In  the  case  at  bar,  as  in  Hall  v.  Fnl- 
lerton,  supra,  and  to  Williams  v.  Rhodes,  su- 
pra, the  complainant  undertakes  to  account  for 
her  delay  in  brlngtog  suit,  and  makes  in 
that  behalf  numerous  allegations;  and  there 
is,  therefore,  no  occasion  for  either  plea  or 
answer  setttog  up  laches.    The  truth  of  these 
matters  of  excuse  is  admitted  by  the  demur- 
rer.   Why,  thai,  any  necessity  for  the  delay, 
trouble,  and  expense  of  provtog  such  matteTs 
by  testimony?   Why  may  not  the  InsufflelemTr 
of  the  excuses  for  delay  be  urged  on  demurrer? 
Here  the  whole  issue  as  to  laches  turns  upon 
the  legal  sufficiency,  ftom  the  standpotot  of 
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a  court  of  equity,  of  these  matters  pleaded 
by  way  of  excuse  for  delay.  It  Is  said  in  Hall 
T.  FnUerton  that  the  genwal  rule  above  stat- 
ed  Is  one  not  to  be  extended  to  a  case  where 
the  reason  for  the  rale  does  not  apply;  and 
the  reason  for  the  rule  has  no  more  applica- 
tion In  this  case  than  in  that.  The  doctrine 
la  equity  in  regard  to  the  statutes  of  llmita- 
tions  is  that  such  statutes  may  be  taken  ad- 
vantage of  by  demurrer  where  the  bar  ap- 
pears on  the  face  of  the  bill,  unless  equitable 
grounds  in  avoidance  of  the  bar  are  alleged. 
Henry  Co.  v.  Winnebago  Drain  C!o.,  62  lU. 
299;  Ilett  V.  Ck)Uin8,  103  lU.  74;  Bell  v.  John- 
son, 111  IlL  874;  Bonney  v.  Stoughton,  IS 
111.  App.  682.  And  the  conise  we  have  in- 
dicated Is  In  analogy  to  that  doctrine,  but  nec- 
essarily modified  so  as  to  conform  to  the  rule 
in  respect  to  the  defense  of  laches  as  an- 
nounced In  fbrmer  decisions. 

At  the  time  appellant  loaned  her  money  and 
took  the  mortgage  security,  In  March,  1875, 
the  abstract  of  title  was  examined  by  her  at- 
torneyB,  and  It  showed  that  Sayles  was  the 
owner  of  the  premises.  Un  April  24,  1876, 
Hancock,  the  assignee  in  bankruptcy  of  Beech* 
er,  deeded  to  Grant,  but  she  did  not  leam  of 
the  bankruptcy  of  Beecher,  and  the  proceed- 
taigs  that  resulted  in  said  deed,  until  after 
October  25,  1880.  Said  deed  was  not  hi  the 
chain  of  title  upon  which  the  trust  deed  to 
Chambers,  her  tmMee,  was  based;  Beecher 
having  made  a  deed  to  Sayles  and  Walker  on 
January  12,  1875.  When  she  learned  of  the 
bankruptcy  proceedings  and  the  deed  to 
Grant,  she  applied  to  Giant  to  have  him  re- 
lease to  her  the  part  of  the  premises  in  which 
she  was  Interested,  and  proposed  to  pay  him 
bis  expenses  and  proper  charges  in  the  mat- 
ter, and  for  some  time  expected  him  to  ac- 
cept her  proposition,  and  was  prepared  to  ar- 
range the  matter  with  him  accordingly.  Grant 
afterwards  advised  her  that  he  was  under 
some  obligations  to  other  parties  as  attorney, 
trustee,  or  otherwise.  From  the  time  she  first 
had  notice  of  the  bankruptcy  of  Beecher  and 
the  deed  to  Grant  until  February  11,  1885,— a 
Uttle  more  than  a  year  before  the  filing  of  her 
bill,— she  was  not  the  owner  of  the  equitable 
title  that  had  been  vested  In  Sayles  and  Walk- 
er, but  that  title  belonged  to  Henry  K.  Brown, 
to  whom  It  had  been  conveyed  by  Jenkins,  as- 
signee In  bankruptcy  of  Sayles.  That  equi- 
table title  and  Int^est,  however,  was  under 
mortgage  to  Chambers,  as  trustee,  to  secure 
the  $3,000  that  she  had  loaned  to  Sayles.  She 
filed  her  bill  on  March  26,  1886,  having  then 
recently  learned  that  Giant  had,  by  a  quit- 
claim deed,  conveyed  the  premises  to  Klehm 
on  January  26,  1883. 

These  statements  of  fact,  made  in  the  bill, 
do  not  show  a  strong  case  for  appellant  in 
explanation  and  excuse  for  not  sooner  bring- 
ing suit  We  think,  however,  that  when  they 
are  considered  in  the  light  of  the  complica- 
tions in  and  by  which  her  interest  in  and  lien 
upon  the  premises  were  involved,  and  also  In 
the  Hght  of  the  facts  alleged  in  regard  to  no- 


tice to  appeHees  of  the  Walker  and  Sayles. 
equity,  which  are  hereinafter  separately  oon> 
sidered,  the  conclusion  should  not  be,  upon 
this  demurrer  to  the  bill,  that  she  has  delayed 
asserting  her  claim  for  so  unreasonable  a 
length  of  time  and  under  such  circumstances 
as  should  preclude  her  from  obtaining  re- 
lief, and  especially  so  as  it  does  not  appear 
that  the  defense  of  laches  was  either  pointed 
out  in  the  demurrer  or  relied  upon  in  the  ar- 
gument thereof  in  the  court  below.  If  there 
are  eqnitiea  in  appellees  requiring  a  court  of 
equity  to  contract  the  limits  prescribed  by  the 
statute  for  barring  the  complainant,  they  do 
not  appear  in  this  record.  A  court  of  equity 
applies  the  doctrine  of  laches  in  denial  of  re- 
lief only  where,  from  all  the  drciunstances, 
to  grant  the  relief  to  which  the  complainant 
would  otherwise  be  entitled  will  presumptive- 
ly be  Inequitable  and  unjust,  because  of  the 
delay.  SUger  r.  Bent,  lU  IlL  328.  And  a 
demurrer  for  want  of  equity  cannot  be  sus- 
tained unless  the  court  Is  satisfied  that  no 
discovery  or  proof  properly  called  for  by  or 
founded  upon  the  allegations  in  the  bill  can 
make  the  subject-matter  of  the  suit  a  pamper 
case  foe  equitable  cognizance.  Bleeker  t. 
Bingham,  3  Paige,  246;  Le  Roy  v.  Veeder,  1 
Johns.  Gas.  427. 

In  order  to  entitle  appellant  to  relief,  she 
must  show  notice  of  the  parol  trust  or  equity 
to  each  of  the  parties  through  whom  the  title 
passed  from  Beecher  down.  It  is  urged  that 
the  statements  of  notice  found  in  the  bill  are 
insufficient  It  appears  from  the  bill  that 
Beecher  always  recognized  the  tide  of  Sayles 
and  Walker  to  the  proiierty,  and  that  neither 
the  schedule  in  bankruptcy  of  said  Beecher 
nor  the  schedule  of  Chatfield  and  Beecher 
made  any  mention  whatever  of  any  interest 
in  the  premises.  Hancock,  the  assignee  in 
bankruptcy  of  Beecher,  took  the  estate  of  the 
bankrupt  as  a  volunteer,  and  subject  to  all  the 
liens,  incumbrances,  and  equities  existing 
against  it  in  the  hands  of  the  bankrupt  The 
bill  contains  specific  allegations  showing  the 
manner  in  which  Beecher  acquired  titie  and 
held  the  same  in  trust  for  Sayles  and  Walker, 
wbo  furnished  and  paid  the  purchase  money 
for  the  land.  The  bill  then  states:  "That 
the  said  William  C.  Grant,  before  and  at  the 
time  of  his  said  pretended  purchase  from  said 
Bradford  Hancock  as  assignee,  had  notice  that 
said  Thaddeus  B.  Beecher  had  not  at  the  In- 
stitution of  said  bankruptcy  proceedings 
against  him,  any  actual  interest  in  the  afore- 
said property  of  your  oratrlx,  save  as  trustee 
as  aforesaid."  The  bill  further  charges:  "That 
the  said  Grant  in  making  said  purchase,  was 
acting  as  the  agent  of  said  Charles  Harms, 
and  that  the  said  conveyance  to  said  Klehm 
was  made  and  the  pretended  title  so  acquired 
by  him  was  held  in  trust  for  said  Charles 
Harms;  that  said  Grant  was  the  solicitor  for 
said  Harms,  •  •  •  and  as  agent  and  at- 
torney for  said  Harms  was  instrumental  in 
procuring  the  sale  by  said  assignee."  And 
also  charges  that  "said  Klehm,  in  receiving 
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said  deed  from  said  Grant,  luu)  notice  tb&t 
said  Grrant  was  not  a  bona  fide  purchaser"; 
that  he,  "In  taking  said  deed,  was  chargeable 
with  notice  of  the  rights  and  equities  of  Sayles 
and  Walker,  and  of  the  rights  and  equities  of 
your  oratrlx."  Notice  to  an  agent  touching 
the  subject-matter  of  his  agency  Is  notice  to 
his  principal,  and  notice  to  an  attorney  is  no- 
tice to  bis  client.  Klehm  was  a  mere  naked 
tmstee,  and  his  cestui  que  trust  had  notice; 
and,  moreover,  it  appears  that  when  he  took 
the  deed  from  Grant  he  had  notice  of  the  de- 
fect In  the  title,  and  that  said  Grant  was  not 
a  bona  fide  purchaser,  and  that  the  title  con- 
veyed was  chargeable  with  notice  of  the  rights 
abd  equities  here  in  question.  The  convey- 
ance of  Klehm  to  Antonla  Harms  was  subse- 
quent to  the  commencement  of  suit  and  the 
service  of  process;  and  a  Us  pendens  is  notice 
to  all  the  world  of  the  equities  of  the  com- 
plainant In  the  subject-matter  of  the  suit. 
We  think  that  notice  of  the  equities  of  appel- 
lant sufficiently  appears  upon  the  face  of  the 
bill 

It  is  claimed  that  the  title  acquired  under 
Hancock,  assignee  of  Beecher,  was  adverse 
to  the  equitable  title  claimed  by  Sayles  and 
the  mortgage  interest  claimed  by  appellant 
thereunder,  and  that,  therefore,  said  equlta^ 
ble  title  and  said  mortgage  Interest  are  barred 
by  the  two-years  limitation  contained  in  the 
federal  bankrupt  law.  Rev.  St  U.  S.  (2d  Ed.)  p. 
976,  §  6057,  reads  as  follows:  "No  suit  either 
at  law  or  in  equity  shall  be  maintainable  In 
any  court  between  an  assignee  in  bankruptcy 
and  a  person  claiming  an  adverse  Interest, 
touching  any  property  or  rights  of  property 
transferable  to  or  vested  In  such  assignee,  un- 
less brought  within  two  years  from  the  time 
when  the  cause  of  action  aca-ued  for  ot 
against  such  assignee."  In  order  to  bring  the 
case  within  tbe  statute,  the  suit  must  Involve 
"property  or  rights  of  property  transferable 
to  or  vested  in  such  assignee,"  and  the  inter- 
est claimed  must  be  "adverse,"  as  between 
the  assignee  and  other  person  or  persons.  Ap- 
pellant Insists  that  this  litigation  does  not  re- 
late to  property  or  rights  of  property  traus- 
ferable  to  or  vested  in  the  assignee,  and  relies 
on  Rev.  St  U.  S.  §  5053,  which  provided  that 
"no  pcttperty  held  by  the  bankrupt  In  trust 
shall  pass  by  the  assignment"  It  is  urged 
that  the  bill  shows  an  express  trust  as  well 
as  a  resulting  trust  Tbe  only  suggestion  of 
an  express  trust  that  we  find  in  the  bill  is  con- 
tained in  these  statements:  "That  the  said 
Beecher,  as  your  oratriz  is  Informed  and  be- 
lieves, bad  in  fact,  by  some  writing  in  due 
form,  recognized  and  confirmed  the  right  of 
said  Sayles  and  Walker  in  and  to  said  prem- 
ises before  tbe  petition  In  bankruptcy  was 
filed  by  or  against  said  Beecher;  that  for 
some  cause  to  your  oratrlx  unknown  such 
writing  or  document  seems  not  to  have  been 
placed  on  record."  It  here  appears  that  the 
facts  to  constitute  an  express  trust  are  not 
within  the  knowledge  of  the  appellant,  and 
she  therefore  is  not  within  the  general  rule 


that  requires  a  complainant  to  state  them 
positively.  Campbell  r.  Railroad  Co.,  71  IB. 
61JL  Where  the  allegations  are  made  In  the 
form  of  direct  and  positive  statements  of 
facts,  with  the  addIti(M>al  words,  "as  your 
oratrlx  is  Informed  and  believes,"  It  woold 
seem  that  there  Is  more  than  a  simple  aver^ 
ment  of  tbe  complainant's  confidence  in  tbe 
truth  of  the  representations,  and  they  may  be 
regarded  as  averments  of  the  facts,  together 
with  a  statement  of  the  source  from  which 
knowledge  of  tbose  facts  was  derived.  Lucas 
V.  Oliver,  34  Ala.  626.  We  are  Inclined  to  lim- 
it, rather  than  either  extend  or  strictly  adhere 
to,  the  technical  rules  of  pleading,  and  espe- 
dally  so  In  the  absence  of  a  special  demurrer. 
If  answer  had  been  filed  to  the  bill,  and  issues 
formed,  there  can  be  no  question  but  that 
complainant  might  propvly  have  introdoced 
In  evidence,  under  tbe  frame  of  her  bill,  a 
written  acknowledgment  of  trust  signed  by 
Beecher  prior  to  his  bankruptcy. 

It  is  further  insisted  that,  whether  the  trust 
was  an  express  trust  or  a  trust  arising  from 
ImplIcnUon  of  law,  there  was.  In  either  event 
a  trust  estate,  and  It  was  within  tbe  operation 
of  the  statute,  and  did  not  pass  by  tbe  asstgn- 
ment;  and  that  therefore,  no  titie  or  interest 
passed  by  tbe  assignee's  deed  to  Grant  iqmd 
which  the  limitation  law  of  two  years  ccnld 
(^>erate.     No  authority  Is  dted  to  show  that  a 
constructive  trust  is  within  the  federal  stat- 
ute, which  provides  that  no  property  held  by 
tbe  bankrupt  In  trust  shall  pass  by  the  assign- 
ment made  to  the  assignee  In  bankruptcy  pro- 
ceedings.   It  would  seem  that  tbe  rule  is  that 
express  trusts  only,  and  not  those  created  by 
mere  operation  of  law,  are  within  that  statute. 
Hosmer  v.  Jewett,  6  Ben.  208,  Fed.  Caa.  Na 
6,713.     But,  be  it  as  it  may  with  respect  to 
this  section  5063  of  the  statute,  the  question 
arises,  did  the  equity  uxxxi  which  tbe  claim  of 
appellant  is  based  ever  become  adverse,  as  be- 
tween the  holder  of  that  equity  and  tbe  as- 
signee of  Beecher?    As  we  have  already  seen, 
Beecher  always  recognized  and  admitted  the 
equitable  title  of  Sayles  and  Walker  to  the 
propCTty,  and  It  was  not  scheduled  as  a  part 
of  the  bankrupt's  property,  and  the  assignee 
took  It,  If  at  all,  as  a  volunteer,  and  subject  to 
Blithe  liens,  Incumbrances,  and  equities  existing 
against  or  in  the  same  in  tiie  hands  of  tbe  bank- 
rupt    Webber  v.  Clark,  136  IlL  256,  26  N.  E. 
360,  and  32  N.  E.  748,  and  authorities  there 
cited,    llie  assignee  was  a  mere  trustee,  and. 
unless  be  assumed  a  hostile  attitude  towards 
bis  cestui  que  trust,  his  naked  legal  titie  never 
was  or  became  adverse  to  the  Intezests  of  tbe 
beneficiaries  in  the  trust.    If,  on  the  otlier 
hand,  at  any  time  while  the  titie  was  In  him 
be  shook  off  the  trust,  and  claimed  an  Interest 
adverse  to  tbe  Interest  of  the  beneficiaries,  then 
the  two-years  limitation  began  to  mn  against 
the  right  under  which  appellant  claims,  and  it 
continued  to  run  after  the  title  passed  to  Grant 
by  tbe  assignee's  deed,  and  until  It  became  a 
complete  bar.     Greene  v.  Taylor,   132   V.  & 
415,  10  Sup.  Ct  138;   Glfford  v.  Helms,  98  U. 
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a  248;  Bank  t.  Jenkins,  104  lU.  143.  The 
contention  of  appellee  Is  tliat  wben,  in  1876, 
Hancock,  tbe  assignee,  filed  his  petition  for  the 
sale  of  the  310  acres  of  land,  be  thereupcm  as- 
sumed an  absolute  adverse  attitude  with  re- 
spect to  tbe  premises  here  in  question;  and, 
ttie  title  then  I>ein2  in  him  as  assignee,  the  lim- 
itation statute  commenced  to  run,  and  contin- 
ued to  run  Trtien  he  conveyed  Hxe  same  title  to 
Grant.  There  would  be  much  force  in  this 
contention  If  the  proceeding  in  the  bankrupt 
court  and  the  subsequent  sale  and  conveyance 
by  the  assignee  had  been  for  the  purpose  of 
realizing  on  an  asset  of  the  estate.  It  would 
have  been  a  disclaimer  of  the  trust.  But  these 
averments  are  made  upon  the  face  of  the  bill, 
and  are  admitted  by  tbe  demurrer:  "And  the 
said  Hancock,  in  applying  to  the  court  In 
bankruptcy  for  leave  to  make  the  sale,  stated 
that  neither  the  schedule  of  the  said  Beecher 
nor  the  schedule  of  tt\,e  said  Chatfleld  and 
Beecher  made  any  mention  whatever  of  any 
interest  In  the  atcwesald- premises;  but  the  eaid 
Hancock,  In  hia  petition,  in  connection  with 
Bald  application,  farthw  stated  that  he  was  In- 
formed and  believed  that  the  said  deed  was 
a  cloud  upon  the  Utle  of  a  large  number  of 
individual  owners  of  different  portions  of  the 
three  hundred  and  ten  acres  afbreaaid,  and  that 
said  owners  were  farmers  in  poesession  of  por- 
tions of  the  premises,  and  liad  applied  to  said 
Hancock  to  advertise  and  sell  the  interest  in 
said  Beecher  in  said  premises,  and  offered  to 
pay  therefor  such  a  sum  as  would  pay  for  aU 
the  expenses  attending  the  sale."  The  bill 
further  shows  tbat  the  tract  of  310  acres  was 
sold  by  tbe  assignee  to  Qrant  for  $160,— about 
60  cents  an  acre,— and  that  the  deed  made  by 
the  assignee  only  purported  to  convey  the 
right,  title,  and  Interest  of  Beecher  and  all 
right  of  the  assignee,  but  "subject  to  all  un- 
paid taxes  and  to  all  Hens  and  incumbrances, 
and  also  subject  to  all  the  terms  and  condi- 
tions of  said  sale."  The  assignee  solemnly 
came  Into  court,  and  in  a  formal  petition  ad- 
dressed to  the  court  stated  that  be  was  in- 
formed and  believed  tbat  the  very  deed  upon 
which  his  whole  title  and  Interest  depended 
was  a  cloud  upon  the  title  of  the  individual 
owners  of  different  portions  of  the  310-acre 
tract,  mat  fact  alone  alUrmatively  and  suf- 
ficiently shows  not  only  that  he  did  not  him- 
self claim  to  be  the  owner,  but  that  he  fully 
recognized  and  admitted  tbe  title  of  the  indl' 
vldual  owners  of  the  different  portions  of  the 
tract.  And  when  he  asked,  at  the  instance  and 
up<Hi  the  application  of  all  or  some  of  the  own- 
eiB,  that  his  title  and  interest  and  that  of  bis 
assignor  in  bankniptcy  should  be  sold  to  the 
owners  or  their  representatives  for  "such  a 
sum  as  should  pay  for  all  the  expenses  attend- 
ing the  sale,"  and  this  upon  the  ground  that 
the  deed  upon  which  his  title  depended  was  a 
cloud  upon  the  title  of  the  real  owners,  it  is 
perfectly  manifest  that  he  had  no  intention 
whatever  of  clalmhig  adversely  to  the  real 
owrem  of  the  different  and  respective  portions 
of  the  tract     It  is  evident  that  the  sole  hi- 


terest  and  dbject  tbat  the  assignee  bad  In  view 
in  procuring  the  order  of  the  court,  and  in  mar 
ing  the  sale  that  was  intended  fotr  the  benefit 
of  either  himself,  as  assignee,  or  the  estate  of 
tbe  bankrupt,  was  that  the  sale  should  be  made 
for  a  Butfident  sum  to  pay  off  all  the  costs 
and  expenses  of  the  sale.  This  object  he  ac- 
oxnpllshed  by  selling  the  tract  of  310  acres 
In  BOlldo  to  Grant,  when  20  acres  of  that  land 
was  considered  ample  security  tot  a  loan  of 
$3,000.  The  Utle  and  Interest  that  was  vested 
In  the  assignee  was  sold  and  conveyed  "sub- 
ject to  all  Hens  and  Incumbrances."  There 
was  no  Interest  in  him  other  than  tbe  legal 
title,  and  there  was  no  incumbrance  upon  tbe 
legal  title  that  had  passed  from  Beecher  to 
his  asrignee  other  than  the  Incumbrance  of 
tbe  tract  for  tbe  benefit  of  the  beneficial  own- 
ers. The  title  was  subject  to  that  trust,  and 
tbe  trust  was  an  incumbrance  upon  the  title; 
and  the  assignee  was  bound  to  take  notice  of 
ttiat  Incumbrance,  and  Grant  had  actual  no- 
tice of  It.  When  the  assignee  in  bankruptcy 
cwiveyed  to  Grant,  the  two-years  llmltati<m 
statute  had  not  commenced  to  run  against  tbe 
equitable  -title  and  interest  of  Sayles  and  Walk- 
er and  those  claiming  under  them;  and  by 
that  conveyance  the  title  and  the  pnq>erty  or 
right  of  property  were  removed  beyond  the 
possibility  of  being  affected  by  the  provisions 
of  that  statute.  After  tbe  delivery  of  tbe  deed 
to  Grant,  there  was  no  isoperty  or  right  of 
property  In  the  assignee  to  wbidi  any  interest 
claimed  by  any  other  person  oould  be  or  could 
become  adverse.  The  Interest  must  necessari- 
ly become  adverse  In  the  assignee,  fw  by  tbe 
very  terms  of  tbe  statute  the  cause  of  action 
must  accrue  "for  or  against  the  assignee."  And 
to  hold  otherwise,  and  that  tbe  statute  could 
begin  Its  course  after  the  title  and  interest  had 
passed  out  of  the  assignee,  would  be  to  give 
tbe  statute  a  scope  beyond  tbe  purview  of  the 
power  delegated  to  the  federal  congress  to  es- 
tablish uniform  laws  on  the  subject  of  bank- 
ruptcies throughout  the  United  States.  In 
Roby  V.  Colehour,  146  U.  S.  163,  13  Sup.  Ct. 
47,  Roby,  while  holding  the  title  to  certain 
property  In  which  the  Golebours  were  Interest- 
ed, went  hito  bankruptcy,  and  afterwards  pur- 
chased tbe  property  at  a  sale  by  his  assignee. 
Some  years  later  the  Ciolehours  brought  suit 
agahist  Roby  to  enfwce  the  recognition  at 
their  interests  In  the  property,  and  obtained  a 
decree,  which  was  afiOrmed  by  tbls  court,  and 
from  here  taken  to  the  supreme  court  of  the 
United  States.  That  court  says:  "If  at  the 
time  of  filing  his  petition  in  bankruptcy  be 
was  bound  by  his  relation  to  the  Colehours, 
although  boldlng  the  legal  title,  to  account  to 
them  for  their  portion  of  the  land  as  defined  in 
a  previous  declaration  of  trust  to  which  he 
was  a  party,  or  to  which  he  assented,  or  by 
which  he  was  bound,  he  was  not  discharged 
from  that  application  by  merely  purchasing 
the  lands  from  his  assignee  in  bankruptcy. 
•  •  •  The  conveyance  to  his  assignee  passed 
Into  the  latter  only  such  Interest  as  he  In  fact 
bad;   and  when  be  bought  from  the  assignee 
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be  pnrchhsed  only  sncb  an  be  could  bare  con- 
veyed originally  to  bis  assignee."  We  tall  to 
see  T^bat  better  position  tbese  defendants,  who 
purcbosed  with  notice  of  the  trust  relation, 
could  occupy  than  the  trustee  himself. 

A  point  la  made  that  under  the  assign- 
ment in  bankruptcy  of  Sayles,  his  asaignee, 
Jenldns,  took  the  equity  of  redemption,  an 
estate,  and  that  be  took  such  estate,  not  in 
his  Individual  capacity,  but  in  his  capacity 
as  assignee,  an  officer  of  the  court  in  bank- 
ruptcy; that  the  deed  made  by  him  to  Hen- 
ry K.  Brown,  appellant's  grantor,  without 
any  ord^  of  court,  could  pass  nothing  more 
than  the  naked  legal  title,  if  that,  to  the 
equity'  of  redemption;  and  that,  therefore, 
appellant  is  not  the  real  owner  of  said  equi- 
ty of  redemption,  but  that  it  is  still  in  the 
assignee,  or  has  reverted  to  the  bankrupt 
The  conclusion  reached  is  Incorrect,  and  this, 
even  if  for  no  other  reason,  owing  to  the  In- 
correctness of  the  premises  assunied..  The 
allegations  of  the  bill  are:  "That  afterwards, 
to  wit,  on  the  25th  day  of  October,  A.  D. 

1880,  the  said  Robert  B.  Jenkins,  as  assignee 
in  bankmptcy  of  said  John  B.  Sayles,  did, 
by  deed  In  due  form  of  law,  then  executed 
by  the  said  Robert  B.  Jenkins,  as  such  as- 
signee, convey  the  said  land  for  a  valuable 
consideration  to  Henry  K.  Brown."  Since 
said  deed  was  executed  by  Jenkins  "as  as- 
signee in  bankruptcy,"  and  "in  due  form  of 
law,"  it  follows  that  it  was  executed  In 
hl8  official  capacity,  and  in  conformity  with 
all  the  prerequisites  necessary  to  pass  to  the' 
grantee  all  the  title  and  interest  of  the  as- 
signee. 

It  is  'contended  by  appellees  that  the  claim 
ot  appellant  to  relief,  If  It  Is  based  on  the 
deeds  conveying  Sayles'  equity  of  redemp- 
tion. Is  barred  by  the  two-years  limitation 
statute  that  we  have  already  considered  in 
another  connection.  'We  think  this  conten- 
tion weU  grounded.  The  assignment  In 
bankmptcy  to  Jenkins  was  made  on  June 
20,  1879;  and  before  that  date  the  Beecher- 
Hancock  title  and  Interest  under  which  ap- 
I)ellees  hold  had,  in  the  bands  of  Grant,  he 
having  disclaimed  the  trust  assumed  by 
Beecher  for  the  benefit  of  Sayles  and  'Walk- 
er, become  adverse  to  the  Sayles  equity  of 
redemption.  So,  the  statute  began  to  run  in 
favor  of  the  Grant  title,  as  against  said  equi- 
ty of  redemption  in  the  hands  of  Jenkins,  as 
assignee,  on  said  June  20,  1879;  and  when, 
on  October  25,  1880,  Jenkins  deeded  to 
Brown,  It  still  continued  to  run,  and  In  June, 

1881,  it  tolled  the  right  to  maintain  a  suit 
based  on  the  Interest  that  had  been  vested 
in  the  assignee,  Jenkins,  as  against  the 
Grant  title  and  Interest. 

A  further  contention  is  made  by  appellees 
whicb  we  think  is  well  grounded.  It  Is 
that  appellant,  in  her  attitude  of  beneficiary 
under  the  trust  deed  that  was  made  by 
Sayles  on  his  equitable  title  and  interest  to 
Chambers,  in  order  to  secure  the  $3,000  that 
she  loaned  to  Sayles,  Is  not  entitled  to  a 


eonveyance  to  herself  of  Che  tlfle  ttiat  was 
placed  in  Beecher  In  Izust  tor  Sayles  and 
'Walker,  and  that  such  relief  could  be  ask- 
ed only  by  the  abs<rfute  ovm&e  of  the  Sayles- 
Walker  title.    If  appellant,  instead  of  tak- 
ing a  conveyance  of  the  equity  of  redemption 
trom  Brown,  bad  foreclosed  the  trust  deed— 
a   mortgage— by   virtue   of   her   equity  as 
holder  of  the  note  secured  thereby,  and  by 
means  of  the  deed  executed  In  consumma- 
tl<Mi   of   such   foreclosure    had   become  the 
owner  of  the  entire  equitable  title  and  inter- 
est, we  think  it  plain  that  under  the  other 
circumstances  disclosed  by  the  bill  of  com- 
plaint she  would  have  been  entitled  to  a 
coxtveyance  of  the  Grant-Klehm-Harms  ti- 
tle and  Interest    But  she  did  not  do  this, 
and  the  complicatI<HiB  attending  the  enforce- 
ment of  her  equities  are  largdy  owing  to  her 
failure  so  to  do.     But  appellees.  In  claiming 
that  appellant  stands  before  the  court  in  two 
attitudes,  and  that  as  holder  of  Sayles'  equi- 
ty of  redemption  she  is  barred  by  the  stat- 
ute, and  as  beneficiary  In  the  trust  deed  is 
not  entitled  to  the  reUef  sought,  because  of 
her  failure  to  obtain  title  by  foreclosure,  sale, 
and  deed,  do  not  exhaust  the  whole  measure 
of  the  rights  and  equities  that  are  vested 
in  appellant    As  shown  by   her  bill,  she 
stands  in  three  attitudes,  instead  of  two 
only.     Sayles,  through  the  deed  from  Walk- 
er, became  the  owner  of  the  entire  equitable 
estate,  and  by  the  trust  deed  to  Chambers 
he  conveyed  to  him  the  legal  title  to  the 
equitable  estate  and  Interest  in  the  20  acres 
of  land  in  controversy.     Chambers  held  this 
title  to  the  equitable  estate  as  trustee  for 
the   purpose   of  the  trust  created   by   the 
trust   deed.     Appellant  being  already   pos- 
sessed of  the  equity  that  accrued  to  her  by 
virtue  of  her  being  the  holder  of  the  note 
secured  by  the  trust  deed,  afterwards  be- 
came the  owner  of  the  equity  of  redemption 
of   Sayles,  the   grantor  In  the  trust  deed: 
and  this  latter  result  was  accomplished  by 
means   of   the   Sayles  bankruptcy  proceed- 
ings, and  the  deeds  executed  by  Jenkins  as 
assignee,  and  by  Brown.    A  conveyance  of 
the  trust  property  by  the  grantor  in  a  deed 
of  trust  to  the  party  whose  debt  is  secured 
by  the  same  passes  the  equity  of  redemp- 
tion, but  not  the  legal  title,  and  the  latter 
still  remains  in  the  trustee;  and  the  gran- 
tee in  such  case  has  the  right  to  require  a 
conveyance  of  the  legal  title  from  the  trus- 
tee.    Heacham  v.  Steele,  93  III.  135.     And 
where  the  legal  title  Is  vested  In  the  trustee 
it  requires  a  reconveyance  to  place  the  le- 
gal title  back  In  the  grantor,   his  heirs  or 
assigns.     Vallette   v.    Bennett.   69    III.    632; 
KIrkland  v.   Cox,  94  lU.  40a    Here,  appel- 
lant, being  the  owner  of  both  her  original 
equity  and  of  the  equity  of  redemption,  be- 
came and  was  entitled  to  a  conveyance  of 
the    legal   title   by   Chambers,    the    trustee; 
and   she  therefore  made  said   Chambers  a 
party  defendant  to  this  bill,  and  asked  that 
he  be  required  to  convey  to  her  the  title 
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and  interest  which  he  has  under  said  trust 
deed,  It  being  the  legal  title  to  the  equitable 
estate.  Appellant  is  now  in  court  asking  a 
conveyance  from  Chambers,  her  trustee;  and 
in  a  court  of  equity  that  which  ought  to  be 
done  is  considered  as  done.  Bankin  7.  Ban- 
kin,  36  IlL  203;  Lombard  v.  Congregation, 
M  111.  477.  Appellant,  then,  must  be  con- 
sidered in  this  litigation  as  the  owner  and 
holder  of,  and  as  vested  with  the  legal  title 
to,  the  equitable  or  beneficial  estate  in  the 
20  acres  of  land  in  controversy. 

When  appellant  purchased  the  equity  of 
redemption,  that  equity,  and  her  prior  equi- 
ty as  owner  and  holder  of  the  note  secured 
by  the  trust  deed,  did  not  merge,  because  it 
would  not  be  for  her  Interest  that  such  mer- 
ger should  take  place.  Campbell  v.  Carter, 
14  IIL  286;  Edgerton  v.  Young,  43  IlL  464; 
Blchardson  v.  HockenhuU,  85  lU.  124; 
Meacham  v.  Steele,  93  HI.  135;  Lowman  v. 
Lowman,  118  lU.  582,  9  N.  E.  245;  Watson 
V.  Gardner,  119  IH  320,  10  N.  E.  192.  And 
see,  also,  Burton  t.  Perry,  146  111.  71,  34  N. 
B.  60,  where  the  question  at  issue  b^ween 
Mitchell  and  the  Louisville  Banking  Com- 
pany was  analogous  to  the  question  now  un- 
der consideration. 

There  can  be  no  claim  that  the  bar  of  the 
two-years  limitation  law  foimd  in  the  fed- 
eral statute  has  any  applicatl(»i  whatever  to 
the  legal  title  to  the  equitable  estate,  be- 
cause that  title  passed  out  of  Sayles  more 
than  three  years  before  be  was  adjudged  a 
bankrupt,  and  never  was  property,  or  a 
right  of  property,  transferable  to  or  vested 
In  Jenkins,  his  assignee.  And  for  like  rea- 
son the  original  equity  with  which  appel- 
lant was  invested  by  the  trust  deed  never 
came  within  the  domain  of  that  statute. 
And  when,  afterwards,  appellant  became 
vested  with  all  three  interests  in  the  equi- 
table estate,  the  merger  that  took  place  was 
not  a  merger  of  the  legal  title  and  of  the 
equity  as  holder  of  the  note  in  the  equity  of 
redemption;  but  the  equity  of  redemption 
and  the  equity  as  holder  of  the  note  secur- 
ed by  the  trust  deed  became  merged  in  the 
legal  title,  and  this  because  the  legal  title  is 
the  greater  of  the  three.  Talcott  v.  Draper, 
61  111.  66;  Dexter  v.  Harris,  2  Mason,  331, 
Fed.  Cas.  No.  8,862;  Cohn  v.  Hoffman,  45 
Ark.  376;  Jones,  Mortg.  {  873.  The  Utie 
to  the  equitable  estate  and  beneficial  Inter- 
est is  vested  in  appellant,  and  the  equity  of 
redemption  and  all  other  equities  have  fallen 
into  that  title,  and  been  merged  in  It.  Iden- 
tically the  same  thing  has  been  accomplished 
that  would  have  resulted  from  foreclosure 
sale  to  appellant  by  the  master,  and  execu- 
tion and  delivery  of  deed  to  her  upon  exptrar 
tion  of  the  time  allowed  by  statute  for  re- 
demption; and  neither  the  appellees,  nor 
any  one  or  more  of  them,  has  any  such  In- 
terest as  would  give  the  right  to  redeem. 
The  title  of  appellant,  as  we  have  already 
seen,  is  not  barred  or  aCCected  by  the  limita- 
tion statute.     She  is  now,  so  far  as  this  20 


acres  of  land  Is  concerned,  the  absolute 
owner  of  the  entire  interest  in  the  equltablt 
and  beneficial  title,  interest,  and  estate  that 
was  in  its  Inception  vested  In..  Sayles  and 
Walker.  And  she  Is  entitled  to  a  convey- 
ance of  the  Orant-Klehm-Harms  title,  pro- 
vided the  material  facts  alleged  in  her  blU 
of  complaint  are  proved,  and  no  valid  de- 
fense is  established. 

The  decree  of  the  superior  court  is  re- 
versed, and  the  cause  is  remanded,  with  di- 
rections to  overrule  the  demurrer  to  the  bill, 
and  to  allow  the  bill  to  be  amended  if  the 
complainant  therein  shall  so  desire,  and  to 
give  the  defendants  leave  to  answer  if  they 
shall  be  so  advised  by  counseL  Beversed 
and  remanded. 


(m  III.  372) 

ILLINOIS  CENT.  B.  CO.  v.  BEABDON.i 

(Supreme  Court  of  Ulinois.     Oct  11.  1895.) 

AFrKAi^—RBviBW—VsBDiCT  — Death  BTWaoKO- 

FOL  AOT— iKgTKUCTIOKS  AS  TO 

Dahaoes— Witness. 

1.  Where  the  sufficiency  of  the  evidence  to 
sustain  plaintiff's  case  is  not  raised  in  the  trial 
court  as  a  question  of  law,  the  sapreme  court 
cannot  examine  into  the  sufficiency  of  the  evi- 
dence. 

2.  Whether  certtUn  persons  were  fellow 
servants  is  a  question  of  fact,  on  which  the  de- 
cision of  the  IllincMS  appellate  coort  is  final. 

8.  Where,  in  an  action  for  a  tort,  defend- 
ant pleads  not  guilty,  a  verdict  finding  the  is- 
sues in  favor  of  plaintiff  will  sustain  a  judgment 
in  his  favor,  since  it  is  equivalent  to  a  verdict 
of  guiltr. 

4.  In  an  action  for  wrongful  death  of  an 
unmarried  minor,  where  the  Jury  is  instructed 
that  "the  damages,  if  any,  must  be  confined  to 
the  pecuniary  loss  which  the  evidence  may  show 
has  been  sustained  by  the  father  and  rest  of 
kin,  and  should  be  such  compensation  under 
the  statute  as  the  jury  may  believe  from  tiie 
evidence  is  Just  jid  right."  it  is  proper  to  refuse 
to  instruct,  "hi  making  up  the  verdict,  to 
take  into  consideration  the  age  of  [the  dece- 
dent], and  the  fact  that,  had  he  lived,  his  father 
would,  in  law,  be  only  entitled  to  his  wages  and 
earnings  until  he  should  become  21  years  old'"; 
since  such  instruction  gives  undue  prominence 
to  one  of  several  elements  of  damage. 

5.  Rev.  St.  1893,  c.  51,  {  2,  which  prohibits 
parties  from  testifying  when  the  adverse  party 
sues  or  defends  as  administrator,  does  not  ren- 
der an  administrator  an  incompetent  witness  in 
his  own  behalf.     66  111.  App.  542,  affirmed. 

Appeal  from  appellate  court.  Second  dis- 
trict 

Action  on  the  case  by  Cornelius  Beard(Hi, 
administrator,  against  the  Illinois  Central 
Ballroad  Company.  Plaintiff  obtained  Judg- 
ment, which  was  affirmed  by  the  appellate 
court  56  111.  App.  542.  Defendant  appeals. 
Afllrmed. 

B.  H.  HcClellan,  few  appelhmt  D.,  T.  J. 
&  J.  H.  Sheeau,  for  appellee. 

BAILEY,  X  This  was  an  action  on  the 
case  brought  by  Cornelius  Beardon,  adminis- 
trator of  the  estate  of  Frank  Beardon,  de- 

1  Beported  by  Louis  Bolsot,  Jr.,  Eisq.,  of  ths 
Cliicago  bar. 
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ceased,  to  recover  damages  for  the  death  of 
the  plaintlfTB  Intestate.  The  case  was  tried 
on  a  plea  of  "Not  guilty,"  and  the  Jtiry,  by 
their  verdict,  found  the  Issues  in  favor  of 
the  plalntitr,  and  asseesed  the  plaintifTs  dam- 
ages at  $2,300.  For  that  sum  and  costs,  the 
court,  after  overruling  the  defendant's  mo- 
tion for  a  new  trial,  gave  Judgment  in  favor 
of  the  plaintiff.  That  Judgment  has  been 
affirmed  by  the  appellate  court  on  appeal, 
and  this  appeal  is  from  the  Judgment  of  af- 
firmance. 

Frank  Reardon,  the  plaintiff's  intestate, 
was  killed  August  15,  1892,  while  endeavor- 
ing to  couple  cars  in  the  defendant's  yard, 
in  the  city  of  Freeport  The  switch  yard 
where  the  accident  occurred  contains  some 
11  tracks,  built  on  a  descending  grade  of  over 
20  feet  to  the  mile,  so  that  unsecured  cars 
running  from  one  end  of  the  yard  to  the 
other  would,  from  their  own  weight,  attain 
considerable  speed.  Prior  to  August  13, 1892, 
two  engines  and  their  crews,  each  consisting 
of  a  foreman  and  two  helpers,  attended  to 
the  switching  in  the  yard.  On  the  evening 
of  that  day,  each  crew  seems  to  have  been 
reduced  to  a  foreman  and  one  helper,  and  fcH: 
that  reason  the  foreman  of  each  crew  refused 
to  go  out  with  bis  engine.  William  J.  Bear- 
don,  a  brother  of  the  deceased,  was  one  of 
the  helpers  and  Joined  in  the  refusal.  He 
and  his  foreman  were  thereup<Hi  discharged 
from  the  defendant's  service  by  the  general 
yard  master.  The  foreman  of  the  other  en- 
gine was  then  given  a  full  crew,  and,  to  make 
up  that  crew,  Frank  Reardon,  then  a  little 
less  than  19  years  of  age,  was  employed  as  a 
helper.  He  worked  that  night  and  the  night 
following,  and,  while  in  the  performance  of 
his  duties  on  the  third  night,  met  with  the 
accident  which  caused  his  death.  In  the 
morning  of  the  day  on  which  he  was  killed, 
there  came  to  the  defendant's  yards  at  Free- 
port  a  car  loaded  with  assorted  timbers,  the 
property  of  the  defendant,  the  timbers  being 
loaded  on  a  coal  car,  without  any  means  for 
preventing  their  shifting  about  The  timbers 
tiad  shifted  so  as  to  extend  over  one  end  of 
the  caboose  to  which  the  car  was  attached, 
and  the  car  was  thereupcm  delivered  in  the 
yard  for  the  purpose  of  reloading.  During 
the  day  it  was  reloaded,  and  returned  heck 
into  service,  but  no  means  were  used  to  pre- 
vent the  timbers  from  against  shifting;  and, 
in  the  process  of  handling  the  car  that  even- 
ing, the  timbers  were  again  shifted  or  moved 
from  their  place  so  as  to  extend  over  the 
end  of  the  car  In  such  a  way  as  to  make  the 
iteration  of  coupling  onto  another  car  ex- 
tremely dangerous.  While  the  car  was  in 
tills  condition,  standing  on  the  track,  the 
deceased  attempted  to  couple  it  to  some  cars 
which  were  kicked  up  against  it  He  was  on 
the  cars  being  kicked  up  the  track,  and,  when 
approaching  the  car  loaded  with  lumber,  he 
Jumped  off,  and  ran  ahead  to  make  the  coup- 
ling, and,  while  attempting  to  couple  the  cars 
together,  he  was  caught  by  the  projecting 


timbers,  and  killed.  The  negligence  charged 
against  the  defendant  consisted  (1)  in  loading 
the  car  with  timbers  in  the  careless  and 
dangerous  manner  above  stated,  and  in  at- 
tempting to  tranq;>ort  the  timber  in  that  con- 
dition; (2)  in  employing  tlie  deceased,  a 
minor,  unfamiliar  with  the  dangers  surround- 
lug  the  sltuatI(Hi,  and  without  the  consent  of 
his  parent  or  guardian;  and  (3)  In  failing 
to  instruct  him  as  to  the  unusual  danger  of 
the  work  which  he  was  thus  employed  to  da 
On  the  other  hand,  the  defendant  seeks  to 
charge  deceased  with  contributory  negligence 
in  getting  off  the  car  on  which  he  was  riding, 
and  running  ahead,  for  the  purpose  of  effect- 
ing the  coupling  of  the  cars,  and  In  the  man- 
ner In  which  he  attempted  to  couple  them  to- 
gether. 

Whether  the  defendant  is,  under  the  evi- 
dence, chargeable  with  negligence  as  is  al- 
leged, or  the  deceased  with  contributory  neg- 
ligence, are  questions  of  fact,  as  to  whidi 
the  dedsion  of  the  appellate  court  Is  concln- 
slve.  These  questions,  therefore,  are  not 
open  for  decision  in  this  court.  We  are  there- 
fore compelled  to  assume  that  the  defoidant 
is  shown  by  the  evidence  to  have  been  guilty 
of  negligence,  causing  the  death  of  the  de- 
ceased, as  charged;  and  that  the  deceased 
was  free  from  contributory  negUgowe. 

The  learned  counsel  for  the  defendant, 
while  admitting  the  coadusivenesB  of  the 
Judgment  of  the  aK>ellate  court  as  to  the 
facts,  insists,  notwithstanding,  that  it  is  pit^ 
er  for  this  court  to  consider  all  the  evidence; 
and.  If  it  should  come  to  the  conclusion  that 
the  facts  as  found  in  the  appellate  court  do 
not  constitute  a  cause  of  action,  the  Judg- 
mmt  should  be  reversed.  We  are  a  little  at 
a  loss  to  know  precisely  how  counsel  Intends 
to  be  understood.  The  facts  which  we  must 
assume  have  been  found  by  the  appellate 
court  are  those  ultimate  facts  upon  which 
the  verdict  of  the  Jury  necessarily  rests; 
namely,  that  the  deceased  was  Idlled  by  the 
negligence  of  the  defendant  in  manner  and 
form  as  charged  in  the  declaration,  and  that 
the  deceased  was  free  from  contributory 
negligence.  But  the  reasoning  of  counsel,  if 
we  understand  him,  amounts  to  this:  That 
we  should  look  at  the  evidence,  and  If,  in 
our  opinion,  it  Calls  to  warrant  a  finding  of 
the  ultimate  facts  above  stated,  we  should 
hold  that  no  cause  of  acticm  is  shown,  and 
reverse  the  Judgment  for  that  reason.  TO  do 
this  would.  In  all  its  essential  features,  be 
an  adjudication  upon  the  facts,— a  thing  not 
within  our  Jurisdiction.  The  point  as  to 
whether  there  was  any  evidence  sufficient  to 
warrant  a  verdict  for  the  plaintiff  might, 
perhaps,  have  been  presented  In  the  record, 
so  as  to  be  open  for  CMisIderatlon  here,  by 
a  demurrer  to  the  evidence,  or  Its  equivalent, 
—a  request  to  the  court  to  take  the  case  from 
the  Jury,  and  Instruct  them  to  find  a  verdict 
for  the  defendant  No  such  Instruction,  how- 
ever, was  asked,  and  the  question  as  to  the 
sufficiency  of  the  evidence  can  in  no  point  of 
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view  be  regarded  as  presenting  anything  but 
a  question  of  t^ct,  up<m  which  the  decialoa 
of  the  appellate  court  is  flnaL 

Some  complaint  is  made  of  the  mllngs  of 
the  court  in  the  instructionB  to  the  jury,  and 
It  la  also  claimed  that  the  verdict  in  form  Is 
Insufficient  to  warrant  the  entry  of  judgment 
thereunder.  The  only  instruction  given  at 
the  instance  of  the  plaintiff  was  as  to  the 
form  of  the  verdict  in  case  they  found  In  fa- 
for  of  the  plaintiff.  The  form  thus  prescrib- 
ed was  as  follows:  "We,  the  Jury,  find  the 
Issues  in  favor  of  the  plaintiff,  and  assras  the 
plaintiff's  damages  against  the  defendant  at 
the  sum  of dollars."  The  verdict  ren- 
dered was  precisely  In  the  form  suggested  by 
the  Instruction,  filling  the  blank  with  $2,- 
300,  the  amount  of  damages  assessed;  but  it 
is  claimed  that  this  instruction  is  erroneous, 
and  the  form  of  the  verdict  Insufflcient,  be- 
cause, the  defendant's  plea  being  "Not 
guilty,"  the  verdict  should  be  "Guilty"  or 
"Not  guilty."  Doubtless,  the  appropriate  ver- 
dict in  a  case  of  this  kind,  where  the  jury 
find  for  the  plaintiff,  is  one  of  "Guilty,"  but 
it  can  scarcely  be  doubted  that  the  verdict 
actually  rendered  was  tantamount  to  one  of 
"Guilty."  The  plea  being  a  plea  of  "Not 
guilty,"  the  issue  thus  presented  was  whether 
the  defendant  was  guilty  or  not  guilty  In 
manner  and  form  as  charged  In  the  declara- 
tion; and  the  verdict,  finding  the  issue  in  fa- 
vor of  the  plaintiff,  is  necessarily  a  finding 
that  the  defendant  is  guilty. 

Nearly  all  of  the  instructions  asked  on  be- 
half of  the  defendant  were  given  as  asked, 
and  complaint  Is  now  made  only  of  the  rul- 
ing of  the  court  In  refu^g  to  give  the  de- 
fendant's ninth  instruction  as  asked,  and  in 
giving  It  to  the  Jury  tn  a  modified  form.  As 
asked.  It  was  as  follows:  "The  coiirt  In- 
structs the  Jury  that.  In  case  they  find  toe 
the  plaintiff,  they  can  only  assess  pecuniary 
damages  for  pecuniary  loss;  that  they  can- 
not give  any  damages  for  the  grief  and  men- 
tal suffering  of  the  father  and  mother,  or  any 
one  else.  The  damages,  if  any,  must  be  con- 
fined to  the  pecuniary  loss  which  the  evidence 
may  show  has  been  sustained.  And  if  the 
evidence  shows  that  said  Frank  Keardon  was 
a  minor,  and  fails  to  show  he  left  a  wife  and 
child.  If  the  jury  find  any  damages,  they 
should,  in  making  up  their  verdict,  take  into 
consideration  the  age  of  said  Frank  Iteardon, 
and  the  fact  that,  had  he  lived,  his  father 
would,  in  law,  be  only  entitled  to  his  wages 
and  earnings  until  he  should  become  21 
years  old.  And  the  jury  are  further  instruct- 
ed that  the  plaintiff  claims  and  avers  in  his 
declaration  that  said  Frank  Reardon  was  18 
years  and  11  months  old,  and  cannot  now 
claim  he  was  younger,  and  his  father  would 
only  be  entitled  to  his  earnings  from  the 
time  of  his  death  until  be  should  have  reach- 
ed the  age  of  21  years.  This  fact  should  be 
considered  by  the  Jury  In  case  they  find  any 
dimagcs."  As  given.  It  was  as  follows: 
"The  court  instructs  the  Jury  that.  In  case 


they  find  for  the  plabitifl,  tb^  can  only  as- 
sess pecuniary  damages  for  pecuniary  loss; 
that  they  cannot  give  any  damages  for  the 
grief  and  mental  suffering  of  the  father  and 
the  mother,  or  any  one  else.  Tbe  damages, 
U  any,  must  be  confined  to  the  pecuniary  loss 
which  the  evidence  may  show  has  been  sus- 
tained by  the  father  and  rest  of  kin,  and 
should  be  such  compensaticm  undar  the  stat- 
ute as  the  Jury  may  believe  from  the  evi- 
dence is  just  and  right"  We  think  no  injury 
was  dcme  the  defendant  by  the  modification 
of  the  instruction.  As  asked.  It  was  objec- 
tionable In  making  unduly  prominent  the 
fact  that  the  father  of  deceased,  had  the  lat- 
ter lived,  would  have  been  entitled  to  his 
wages  up  to  the  time  of  bis  majority,  and 
no  longer;  and  the  jury  might  have  been  led 
to  believe  from  the  prominence  thus  given 
that  ftict,  and  the  silence  of  the  instruction 
as  to  the  other  considerations  which  might 
properly  enter  Into  the  estimate  of  damages, 
that  the  only  pecuniary  loss  which  the  father 
and  the  rest  of  the  kin  of  the  deceased  sus- 
tained by  his  death  was  the  loss  of  his  wages 
during  the  period,  of  a  little  over  two  years, 
which  would  have  elapsed  before  his  attain- 
ing his  majority.  That  the  loss  of  the  right 
to  receive  his  wages  until  majority  is  not 
the  only  element  of  pecuniary  loss,  or  the 
only  thing  to  be  considered  by  the  jury  In 
assessing  damages,  is  settled  by  the  repeated 
decisions  of  this  court  City  of  Chicago  v. 
Keefe,  114  in.  229,  2  N.  E.  267;  Railroad  Co. 
V.  Slater,  129  ni.  100,  21  N.  B.  575;  City  of 
Chicago  V.  Scholten,  75  IlL  470;  Railroad 
Co.  V.  Delaney,  82  lU.  198. 

Objection  was  made  at  the  trial,  and  is  stlU 
insisted  upon,  that  the  plaintiff  was  not  a 
competent  witness  in  his  own  behalf,  and 
that  the  admission  of  his  testimony  was  er- 
ror. We  think  he  was  competent  The  stat- 
ute retains  the  C(Niimon-law  disqualification 
by  reason  of  being  a  party  to  the  suit,  or  in- 
terested In  the  event  thereof.  In  cases  where 
the  adverse  party  sues  or  defends  as  admin- 
istrator of  the  deceased  person,  etc.  Here, 
the  plaintiff  was  himself  suing  as  adminis- 
trator of  the  deceased  person,  and  was  com- 
petent to  testify  In  his  own  behalf. 

The  point  Is  made  that  the  deceased  and 
the  other  servants  of  the  defendant  through 
whose  negligence  he  was  killed  were  fdlow 
servants,  and  that  the  case  is  one  in  which 
the  maxim  "respondeat  superior"  cannot  be 
Invoked.  Whether  the  relation  of  fellow 
servants  existed  between  them  is  a  question 
of  fact,  which  has  been  conclusively  settled 
adversely  to  the  defendant  by  the  decision  of 
the  appellate  court  No  complaint  Is  made  of 
any  rulings  of  the  trial  court  on  that  point 
In  the  instructions  to  the  jury  or  otherwise, 
and  therefore  no  question  Is  presented  In  re- 
lation to  that  branch  of  the  case  which  we 
can  consider. 

After  carefully  considering  the  case  In  the 
light  of  such  suggestions  as  counsel  have  sub- 
mitted In  their  briefs,  we  are  unable  to  find 
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any  error  In  the  record,  and  the  Judgment  of 
the  appellate  court  will  accordin^y  be  af- 
flrmed.    Judgment  affirmed. 


(157  III.  543) 

SPRING  VALLEY  COAL  CO.  ▼.  PEOPLE.i 

(Supreme  Court  of  Illinois.     Oct  11,  1893.) 
Taxation  —  Assessment  —  Fkactiob  —  Uvsiaifkh 

COKPOHATIOSS— Scnooi,  DiSTBlCTS— 

LiBKART  Tax. 

1.  An  ezceesive  assessment  for  taxation  to 
not  in  itself  evidence  of  fraud.  Hotel  Co.  t. 
Lieb,  83  111.  602,  dUtinguisbed. 

2.  A  property  owner  wbo  has  appealed  to  the 
town  and  county  boards,  and  obtained  from  them 
a  reduction  of  the  assessment  made  by  the  as- 
sessor, cannot  complain,  on  application  for  judg- 
ment for  delinquent  taxes,  that  the  assessment 
made  by  the  assessor  was  fraudulent 

3.  Where  thL  annual  appropriation  ordi- 
nance specifies  fully  the  purposes  for  which  ap- 
propriations are  made,  a  reference  to  such  ordi- 
nance in  a  subsequent  tax-levy  ordinance,  instead 
of  a  statement  therein  of  the  details  of  the  ap- 
propriation, is  an  informality  that  does  not  affect 
the  substantial  justice  of  the  tax  itself,  and 
which,  therefore,  by  the  terms  of  Kev.  St  1893, 
c.  120,  S  191,  does  not  vitiate  the  tax. 

4.  Under  Kev.  St.  1883,  c.  81,  §  1,  which  de- 
clares that  library  taxes  shall  be  levied  in  like 
manner  as  the  general  city  taxes,  a  levy  of  a 
library  tax  which  is  not  included  m  the  general 
appropriation  ordinance  is  invalid. 

5.  A  school  district  was  controlled  by  a 
board  of  edncation  consisting  of  a  president  and 
six  other  members,  and  at  a  special  meeting  of 
the  board,  at  which  the  president  and  five  other 
members  were  present,  a  resolution  was  adopted 
appropriating  certain  sums  for  school  and  build- 
ing pnrposes,  and  directing  that  such  sums  be 
certified  to  the  towoship  treasurer.  The  certifi- 
cate was  only  signed  by  two  members  of  the  board 
who  described  themselves  as  directors,  though  all 
members  present  at  the  meeting  voted  for  the 
resolution,  and  would  have  signed  the  certificate 
bad  they  known  it  was  necessary.  Beld,  that 
on  objection  to  the  tax,  on  application  for  judg- 
ment for  delinquent  taxes,  the  county  court 
might  permit  the  certificate  to  be  amended  by 
having  it  signed  by  the  members  of  the  board. 
People  V.  Smith,  36  N.  E.  971,  149  111.  549,  dis- 
tinguished. 

6.  Under  Rev  St  1893,  c.  120,  i  191,  which 
declares  that,  on  appUcation  for  judgment  for 
delinquent  taxes,  the  court  shall  hear  objections 
and  pronounce  judgment  as  the  right  of  the  case 
may  be,  the  court  on  determining  that  a  school 
levy  is  excessive,  may  reduce  its  amount 

Appeal  from  Bureau  county  court;  Robert 
R.  Gibbons,  Judge. 

Application  of  tbe  people,  on  the  relation 
of  J.  H.  Henderson,  treasurer  of  Bureau  coun- 
ty, for  Judgment  for  delinquent  taxes.  The 
Spring  Valley  Coal  Company  filed  objections, 
which  were  overruled,  and  It  appeals.  Mod- 
ified. 

A.  R.  Greenwood,  for  appellant  W.  A. 
Jobnson,  for  the  People. 

BAKER,  J.  This  ia  an  appeal  from  the 
judgment  and  order  of  sale  rendered  by  the 
county  court  of  Bureau  county,  upon  the  peti- 
tion and  application  of  the  collector  for  such 
judgment  and  order,   fCH:  delinquent  taxes. 

'  Reported  by  Louis  Boisot,  Jr.,  Esq.,  of  the 
Chicago  bar. 


The  appellant  company  to  tUe  owner  of  the 
coal  underlying  tbe  surface  of  about  13,901.35 
acres  of  land  in  the  town  of  Hall,  and  xmdet- 
lying  the  surface  of  about  83S8.23  acres  of 
land  in  the  town  of  Selby,  in  said  Bnreau 
county.  This  includes  the  coal  underlying  a 
number  of  tracts  of  land  the  surface  of  which 
la  owned  by  the  company.  Appellant  Is  also 
the  owner  of  certain  coal  mines  or  shafts  lo- 
cated on  said  lands,  and  known  as  No.  1,  Na 
2,  No.  3,  and  No.  4,  respectively;  and  like- 
wise of  numerous  buildings,  towers,  engine 
and  boiler  houses,  blacksmith  shops,  machine 
shops,  stables,  tenement  houses,  and  other 
Improvements  situated  thereon.  In  making 
the  assessment  for  the  taxes  of  1893,  tbe  as- 
sessor for  Hall  township  assessed  the  coal 
rights  owned  by  the  company  or  coal  under- 
lying the  surface  of  lands  at  $15  per  acre, 
and  also-  assessed  the  coal  mines  or  shafts 
and  other  property  of  the  appellant  much 
higher  than  it  had  theretofore  been  assessed 
for  taxation.  Appellant  appeared  before  tiie 
town  board  of  review,  and  made  complaint 
that  the  assessment  of  its  properties  was  too 
high.  Such  proceedings  were  th«re  had  as 
that  the  assessment  of  the  coal  rights  or  un- 
derlying coal  belonging  to  the  company  was 
reduced  from  $15  per  acre  to  $3.50  per  acre; 
and  the  assessment  of  one  tract  of  land  own- 
ed by  the  company  was  also  reduced.  StUl 
considering  Itself  aggrieved,  appellant  appeal- 
ed to  the  county  board  of  the  county.  In  the 
board  of  supervisors  of  the  county,  the  com- 
mittee to  which  the  matter  had  been  re- 
ferred recommended  that  the  underlying  coal 
should  be  placed  at  $7.50  per  acre;  but  the 
conclusion  of  the  majority  of  tbe  board  was 
that  the  assessment  should  be  put  at  93.50 
per  acre,  the  amount  fixed  by  the  board  of 
review.  The  board,  however,  reduced  the  as- 
sessment on  shaft  No.  1  from  |40,000  to  $25,- 
000,  the  assessment  on  shaft  Na  2  from  $30.- 
000  to  $20,000,  and  tbe  assessment  on  shaft 
No.  8  from  ?25,000  to  $18,000. 

It  Is  claimed  by  the  appellant  that  tbe  as- 
sessments and  valuations  of  these  shafts  and 
these  coal  rights  made  by  the  assessor  of  tbe 
town  of  Hall  were  fraudulent  and  therefore 
void,  and  that  the  county  court,  on  the  appli- 
cation of  the  collector  for  judgment,  shonld 
have  held  them  to  be  fraudulent  and  void, 
and  should  have  refused  to  render  any  Judg- 
ments against  these  properties  for  any  part  of 
the  taxes  assessed  against  them,  l^e  claim 
Is  also  made  by  appellants  that  the  assess- 
ment of  their  coal  rights  In  the  town  of  Selby. 
while  not  so  flagrantly  fraudulent  as  that 
made  In  Hall  township,  is,  nevertheless,  snHi- 
ciently  so,  by  reason  of  the  increase  of  as*- 
sessment  over  prior  years,  without  reason,  to 
render  the  assessment  void.  It  seems  that 
these  coal  rights  In  the  town  of  Selby  wen* 
assessed  for  the  taxes  of  1892  at  $2  per  acre, 
and  for  the  taxes  of  1893  at  $3  per  acre. 

Fraud  Is  never  presumed;  and  w©  find  In 
the  record  no  sufficient  evidence  of  a  fraudu- 
lent Intent  on  the  part  of  the  assessor  of  Ha'l 
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In  flzlBg  the  valuatloDs  of  the.  property  of  ap- 
pellant, and  a  fortiori  no  evidence  ot  fraud  on 
the  part  of  tlie  assessor  of  8elby.  The  as- 
sessor of  Hall,  while  sitting  as  a  member  of 
the  board  of  review,. no  doubt  expressed  his 
opinion  quite  strongly  that  the  assessments 
on  tho  property  of  appellant  should  not  be  re- 
duced; but  he  at  the  same  time  stated  that. 
If  they  would  produce  evidence  that  It  bad 
been  valued  too  high  by  him,  he,  as  a  mem- 
ber of  the  board,  would  be  willing  to  make  a 
reduction.  The  evidence  of  the  alleged  in- 
timidation of  the  clerk  of  the  board  of  re- 
view by  threats  of  prosecution  in  the  event 
he  voted  for  reduction  does  not  impress  us 
strongly.  It  is  plain  from  the  testimony  of 
the  clerk  that  be  did  not  understand  what 
was  said  to  be  such  a  threat;  and,  aa  matter 
of  fact,  very  material  reductions  in  some  of 
the  assessments  were  made  by  the  board  of 
review.  Great  stress  is  laid  upon  the  re- 
mark made  hi  Hotel  Ca  v,  Lleb,  83  lU.  602, 
that  where  the  valuation  Is  so  grossly  out  of 
the  way  as  to  show  that  the  assessor  could 
not  have  been  honest  in  his  valuation,  and 
must  reasonably  have  known  that  It  was  ex- 
cessive, it  is  accepted  as  evidence  of  a  fraud 
upon  his  part  against  the  taxpayer,  and  the 
court  will  Interpose.  The  decision  ot  the 
question  of  fraud  or  no  fraud  would,  no 
doubt,  depend  upon  the  circumstances  under 
which,  in  each  particular  case,  the  excessive 
valuation  was  made.  If  it  was  manifest 
from  these  circumstances  that  the  assessment 
could  not  have  been  honest,  but  was  actu- 
ated by  a  malicious  motive,  then  the  conclo- 
sion  of  fraud  would  residt  But  the  mere 
fact  of  overvaluation  will  not  of  itself  estab- 
Ush  fraud.  Trust  Co.  v.  Weber,  96  111.  340; 
Keokuk  &  H.  Bridge  C!o.  t.  People,  145  Ul. 
596,  34  N.  E.  482.  And  the  rule  to  that  if 
the  assessor,  through  a  mistake  or  error  of 
Judgment,  has  assessed  the  property  higher 
than  it  should  have  been  assessed,  his  action 
cannot  be  rectified  or  reversed  in  an  appli- 
cation for  judgment  against  the  property. 
Spencer  v.  People,  68  IlL  610;  People  v.  Big 
Muddy  Iron  Co.,  89  111.  116;  Knglisb  v.  Peo- 
ple, 86  lU.  566;  Keokuk  &  H.  Bridge  Ca  v. 
People,  supra. 

The  legislature-  has  committed  the  subject  of 
the  review  of  assessments  lu  the  matter  of 
valuation  in  the  first  instance  to  the  town 
board  of  review,  and  thereafter,  in  snccces- 
slon,  to  the  board  of  supervisors  of  the  coimty 
and  the  state  board  of  equalization.  Even  if 
we  should  assume  tliat  the  values  as  fixed  by 
the  assessor  of  the  town  of  Hall  were  fraudu- 
lently made  by  blm,  the  results  claimed  by  ap- 
pellant do  not  follow.  It  petitioned  the  town 
board  of  review,  and  secured  reductions  In 
some  of  tlie  values.  It  then  appealed  to  the 
county  board,  and  had  before  it  a  full  hearing 
as  to  its  supposed  grievances,  and  secured 
from  It  still  further  reductions  of  values. 
There  is  no  intimation  that  the  county  board 
was  governed  or  influenced  by  either  fraud  or 
Intimidation.    Appellant    having    availed    it- 


self of  the  remedies  afforded  by  tlile  statute; 
the  dedsion  made  by  the  board  of  supervisors 
was  final  and  conclusive;  and  It  must  be  re- 
garded that  the  fraud,  If  any,  that  was  In 
the  original  assessment,  was  purged  out  of 
it;  otherwise,  it  would  be  in  the  power  of  ap- 
pellant, by  securing  the  election  of  a  preju- 
diced or  dishonest  assessor,  to  avoid  the  jiay- 
ment  of  any  taxes  whatever  upon  its  large 
and  valuable  property. 

It  is  claimed  that  the  assessment  of  one  tract 
of  land  was  increased  by  the  board  of  review 
tsova  ¥170  to  $2,500  without  the  notice  that 
the  law  requires  having  been  given  to  appel- 
lant As  we  understand  the  evidence,  the 
change  was  made  by  the  assessor  himself,  he 
having  discovered  that  he  had  made  a  mistake 
as  to  locality  of  the  tract,  and  that  there  were, 
in  fact,  21  houses  on  it.  Instead  of  no  im- 
prorementa  whatevo*;  and  his  corrected  as- 
sessment was  concurred  In  both  by  the  town 
board  of  review  and  the  coimty  board. 

It  to  objected  that  the  city  tax  of  the  city 
of  Spring  Valley  was  levied  in  pursuance  of 
a  tax-levying  ordinance  that  did  not  specify 
In  detail  the  purposes  for  which  the  appro- 
priations were  made,  and  the  amounts  ap- 
propriated for  each  pm-pose;  that  the  city 
levied  20  cents  on  the  $100  for  library  pur- 
poses, for  which  there  was  no  authority 
whatever;  and  that  it  levied  $14,650  on  a 
valuation  of  $361,561,  or  ^.10  on  the  $100. 
The  city  council  passed  an  annual  appro- 
priation ordinance,  and,  on  the  passage  of 
that  ordinance,  the  yeas  and  nays  were 
taken.  In  it  were  specified  the  objects  and 
purposes  for  which  the  approprlationB  were 
made,  and  the  amount  appropriated  for  each 
object  or  purpose.  The  yeas  and  nays  were 
also  taken  on  the  passage  of  the  tax-levying 
ordinance.  Said  ordinance,  if  properly  and 
formally  drawn,  should,  upon  Its  face  and  In 
express  words,  have  specified  in  detail  the 
purposes  for  which  the  appropriations  had 
been  made,  and  the  sum  or  amount  appro- 
priated for  each  purpose,  respectively.  1 
Starr  &  C.  Ann.  St.  pp.  485,  486.  It,  how- 
ever, in  express  terms,  made  reference  to 
the  annual  appropriation  ordinance  that  had 
been  passed  by  the  city  council,  and  to 
the  record  thereof,  and  thereby  made  said 
appropriation  (Mrdinance  a  part  and  parcel 
of  the  tax-levying  ordinances;  and  there  can 
be  no  question  but  that  said  appropriation 
ordinance  to  sufficiently  specific.  It  seems 
to  us  that  the  difference  between  stating  in 
express  words  npon  the  face  of  the  tax-levy 
ordinance  the  details  of  the  appropriations, 
and  incorporating  such  details  Into  the  tax- 
levy  ordinance  by  reference  to  the  general 
appropriation  ordinance  and  the  record  of 
the  same  which  do  give  such  detaito,  may  be 
regarded  as  an  error  or  informality  in  the 
proceedings  of  the  city  council  In  levying  the 
city  tax  that  does  not  affect  the  substantial 
Justice  of  the  tax  itself,  and  is  therefore 
cured  by  section.  191  of  the  revenue  law  aa 
amended  in  1873,  and  that  said  city  tax  to 
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not  vitiated  or  In  any  manner  affected. 
Xawb  1873,  p.  48;  2  Starr  &  O.  Ann.  St  p. 
2087.  In  Hlz  T.  People,  106  IlL  425,  this 
court  said:  "We  do  not  understand  it  to  be 
necessary  to  publish  the  ordinance  levying 
the  taxes.  Such  ordinance  presupposes  an> 
tecedent  appropriations,  and  merely  makes 
a  levy  to  raise  money  to  pay  appropriations 
already  made.  The  total  amount  of  appro- 
priations legally  made  Is  required  to  be  as- 
certained prior  to  its  passage." 

The  additional  levy  of  two  mills  on  the 
dollar  attempted  to  be  levied  by  the  tax-levy 
ordinance  for  the  library  fund  stands  upon 
a  different  footing.  The  record  shows  that 
a  separate  tax  of  20  cents  on  the  $100  was 
assessed  for  the  library  fund;  and  that  it 
was  not  Included  In  the  $14,650  or  In  the 
rate  per  c^it.  of  $4.10  on  the  $100  <rf  valu- 
ation. This  provision  of  the  statute  in  re- 
gard to  the  library  fund  tax  is  that  it  shall 
be  levied  in  like  manner  with  the  general 
taxes  of  the  city.  Laws  1891,  p.  100;  Hurd's 
Rev.  St.  1883,  p.  924,  i  1.  The  corporate  au- 
thorities are  authorized  to  levy  It,  but  are 
not  required  to  levy  it  In  City  of  Cairo  v. 
Campb^,  116  lU.  305,  5  N.  E.  114,  and  8  N. 
R  6S8,  It  was  held  that  the  statutory  pro- 
hibition of  further  apprc^riations  after  the 
passage  of  the  ordinance  containing  the  an- 
nual appropriation  bQl  Is  Obligatory  upim 
the  council  so  far  as  the  subject  of  appro- 
priation belongs  to  the  class  which  It  is  dis- 
cretionaty  for  that  body  to  Include  in  or  omit 
from  the  annual  appropriation  bill.  We 
think  that  the  county  court  should  have  sus- 
tained the  objections  to  the  library  fund  tax, 
and  that  it  was  error  to  render  judgment  for 
the  same. 

There  remains  to  be  craisidered  the  claim 
that  the  ordinance  levied  $7,418.78  in  excess 
of  the  amount  that  the  city  was  authorized 
by  law  to  levy.  A  large  deduction  should  be 
made  from  this  supposed  excess,  for  the  ap- 
propriation bill  made  provision  for  $4,000  to 
apply  on  bonded  indebtedness.  As  we  un- 
derstand the  record,  the  $361,561  was  the 
valuation  of  the  property  within  the  city  as 
equalized  by  the  state  board  of  equalization; 
and  only  such  a  per  cent  of  the  tax  author- 
ized by  the  ordinance  was  extended  upon  the 
tax  books  as  was  within  the  limits  fixed  by 
law;  and  the  judgment  of  the  court  was  not 
for  an  amount  or  for  a  rate  per  cent  in  ex- 
cess of  that  which  the  city  was  authorized 
to  levy.  We  are  unable  to  perceive  how  ap- 
pellant is  injured  by  the  judgment  In  that 
regard. 

Objection  Is  made  to  the  school  tax  for 
district  No.  3,  township  16,  range  11.  That 
district  is  controlled  by  a  board  of  educa- 
tion, consisting  of  a  president  and  six  other 
members.  It  appears  from  the  record  of  the 
proceedings  of  the  board  that,  at  a  special 
meeting  of  the  board  hdd  on  July  19,  1893, 
there  were  present  the  president  and  five 
other  members,  and  that  a  resc^ution  was 
adopted  that  the  sum  of  $11,000  for  school 


purposes  and  $1,000  for  building  purposes 
be  appropriated  for  the  year  1883,  and  that 
the  said  sum  or  amount  should  be  duly  cer- 
tified and  returned  to  the   township  treas- 
urer as  required  by  law.    It  appears  that  the 
certificate   made  was   signed   thus:    "Thoe. 
Iilnsley,  Pres.    Joseph  Eercer,  Clerk,  Direct- 
ors District  Na  3,  Township  No.  16.  Range 
No.  11,  Bureau  County,  Illinois."    It  appears 
from  the  evidence  tliat  all  of  the  members 
of  the  board  present  at  the  meeting,  excq>t 
the  president  voted  for  the  resolution,  and 
tliat  the  use  of  the  word  "Directors"  instead 
of    the    word  "Board    of    Education"   was 
through  mere  inadvertence.    All  of  the  mem- 
bers of  the  board  who  were  present  at  the 
meeting  appeared  as  witnesses  at  the  bear- 
ing in  the  county  court;   and  each  testified 
that  he  was  present  at  the  meeting,   and 
voted  for  the  school-tax  levy;  that  he  did  not 
sign  the  certificate  of  levy  because  he  did 
not  know  it  was  necessary;    and  that  he 
would  have  signed  It  if  he  bad  known  tliat 
it  was  necessary.    And  thereupon  the  court 
permitted  the  certificate  to  be  amended,  and 
put  in  due  form,  and  signed.    We  think  there 
was  no  error  in  the  action  of  the  court    The 
power  conferred  by  the  statute  upon   the 
lioard  of  education  was  zeroised  at  a  lawful 
meeting  of  the  board,  and  in  substantial  conr 
formlty  with  the  decision   of  this  court  In 
Lawrence  v.  Traner,  136  111.  474,  27  N.  B. 
197.    This  case  Is  quite  different  frcMn,  and 
Is  not  governed  by.  People  v.  Smith,  140  BL 
648,  36  N.  B.  971.    In  that  case  we  said:    "It 
is  to  be  observed,  however,  that  there  is  in 
the  proceedings   of  the  board  no  order  or 
direction  that  the  certificate  contemplated  by 
said  section  of  the  statute  be  filed,  w  any 
attempt  to  authorize  any  pa«on  or  persons 
to  file  the  same.    *   *    *    It  does  not  appear 
that  the  board  took  any  action  In  regard  to 
the  matter  of  making  and  filing  a  certificate 
authorizing  the  extension  of  said  tax.    The 
only  act  performed  was  the  making  of  said 
certificate  by  less  than  a  majority  of  the 
board,   without  any   sanction  or  authority. 
The  certificate  filed  was  in  no  sense  the  act 
of  the  board  of  education,  nor  did  it  purport 
to  be  made  by  said  board  or  under  its  au- 
thority."   And  further  said:    "To  have  per- 
mitted the  amendment  proposed  would  not 
be  to  correct  a  mistake  or  omission  of  the 
municipal  body  levying  the  tax  or  of  its  <^- 
ficers,  but  would  have  been  to  then  make  a 
valid  levy.    There  is  no  showing  or  pretense 
that  any  other  member  of  the  board  knew 
of  or  assented  to  the  making  of  the  certifi- 
cate filed,  or  that  the  failure  to  sign  the  same 
was  an  omlsslMi  or  mistake  on  their  i)art 
Indeed,  In  the  offer  accompanjring  the  pro- 
posed amendment.  It  is  not  shown  or  pretend- 
ed or  offered  to  be  shown  that  any  member 
of  the  board  other  than  those   signing  It 
would  originally  have  dcme  so  had  it  been 
brought  to  their  knowledge."    It  is  to  be 
noted  that  almost  or  quite  everything  that 
was  so  conspicuously  absent  In  the  Smith 
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Oase  to  to  be  fcmpd  in  the  record  In  this 
case. 

The  trial  conrt  found  tbat  this  school  levy 
was  In  excess  of  the  lawful  amount,  and  by 
its  judgment  It  reduced  the  rate  from  13.20 
to  $2.28  on  the  $100.  Section  191  of  the  rev- 
enue law  provides  that  the  conrt  shall  hear 
and  determine  the  matter  of  objections  to  ai>- 
pllcations  for  Judgments  for  taxes  in  a  sum- 
mary  manner,  and  shall  pronounce  Judgment 
as  the  right  of  the  case  may  be,  and  that 
it  shall  give  Judgment  for  such  taxes  as  shall 
appear  to  be  due.  We  think  there  was  no 
error  in  the  ruling  of  the  court.  Buck  r. 
People,  78  IlL  S60,  Chinlquy  v.  People,  Id 
670,  and  Pnrrlngton  v.  People,  79  111.  11, 
are  authorities  that  seem  to  sustain  the  Judg- 
ment  In  respect  to  these  school  taxes. 

A  few  minor  points  are  made  by  counsel, 
but  they  are  sufficiently  disposed  of  by  what 
we  have  already  said.  The  Judgment  for 
the  library  fond  tax  is  reversed.  In  all  other 
respects  the  Judgment  is  affirmed.  The  costs 
of  this  appeal  will  be  taxed  against  appel- 
lant.   Affirmed  in  imrt,  and  reversed  in  part 

(usni.  u) 

CHICAGO.  B.  I.  &  P.  R.  CO.  et  al.  v.  CITT 

OF  MOLINB.1 

(Supreme  Conrt  of  Illinois.     Oct  11.  1895.) 

MVVICIVAL  COKPOBATIOKS  —  LoClL    IhPROVEMENT 

— Spcoui.  Taxation — IUilhoad  in  Street. 

1.  The  right  of  way  of  a  railroad  in  a  pub- 
lic street  is  "contiguous  property"  so  far  as  street 
imDTOvements  are  concerned,  within  a  statute 
subjecting  contiguous  proper^  to  special  tax  for 
local  improrements.  K.uelinerv.CS^of  Freeport, 
32  N.  B.  872.  Ub  lU.  92,  and  Freeport  St  Ry. 
Co.  T.  City  of  Freeport,  88  N.  B.  137,  151  lU. 
451,  followed. 

2.  An  ordinance  providing  that  the  cost  of 
improving  so  much  of  a  street  as  is  included  in 
the  right  of  way  of  any  steam  railroad,  "being 
the  space  between  the  rails  and  one  foot  on  the 
outside  of  such  rails,"  shall  be  paid  by  special 
tax  on  snch  right  of  war,  is  not  void  for  want 
-of  proper  description  of  the  property  to  I>e  taxed. 

S.  Nor  Is  such  ordinance  void  for  lack  of  uni- 
fbrmity  in  assessing  the  tax,  since  the  proportion 
of  the  tax  to  be  levied  on  railroads  in  the  street 
itself  cannot  be  determined  in  the  maimer  appli- 
cable to  abutting  lota. 

4.  Nor  is  it  erroneous  for  snch  ordinance  to 
direct  tbat  the  special  tax  be  levied,  assessed, 
and  collected  upon  and  from  the  said  right  of 
way,  since  the  tax,  if  collected  from  the  railroad 
company  by  proper  proceedings,  may  be  said  to 
be  collected  from  the  property. 

Appeal  from  county  court.  Rock  Island  conn- 
ty;    Lucien  Adams,  Judge. 

Petition  by  the  city  of  MoUne  for  confirma- 
tion of  the  assessment  of  a  special  tax.  The 
Chicago,  Rock  Island  &  Pacific  Raihroad  Com- 
pany and  others  filed  objectims,  which  were 
overruled,  and  Judgment  of  ccmflrmatlon  en- 
tered.   Objectors  appeal.    Affirmed. 

Henry  Curtis  and  Sweeney  &  Walker,  for 
appellants.  J.  B.  Oakleaf  (J.  L.  Haaa,  <tf 
-oounsri),  for  appellee. 


X  Reported  by  Louis  Boisot,  Jr^  Bsq.,  of  the 
Chicago  bar.  ••      n     -» . 


BAILEY,  J.  This  Ifl  an  appeal  from  a  Judg- 
ment of  the  county  court  of  Rock  Island  goub* 
ty  confirming  a  special  tax  levied  by  the  city 
of  Mollne  to  pay  the  cost  ol  excavating,  drain- 
ing, grading,  curbing,  and  paving  certain  por- 
tions of  Tbhrteentta,  Fourteenth,  Fifteenth,  Six- 
teenth, and  Seventeenth  streets,  in  the  city. 
The  portions  of  the  streets  thus  sought  to  ba 
bnproved  are  crossed  by  the  tracks  of  the  Chi- 
cago, Rock  Island  &  Pacific  Railway  Compa- 
ny, and  of  the  Chicago,  Burlington  &  Quhicy 
Railroad  C(»npany,  and  both  companies  have 
passenger  stations  upon  the  contiguous  prop- 
erty. The  freight  yards  and  freight  depot  of 
the  Chicago,  Burlington  &  Qulncy  Railroad 
Company  also  abut  upon  the  proposed  Improve- 
ment and  its  side  tracks  comiected  therewith 
cross  the  streets  to  be  Improved,  and  tiie  freight 
yards  of  the  Chicago,  Rock  Island  &  I^dflc 
Railway  Cnnpany  and  the  tracks  connected 
therewith  are  also  situated  so  as  to  be  affected 
by  tbe  Improvement  It  thus  appears  tbat  a 
large  part  of  the  property  abutthig  upon  and 
contiguous  to  the  Improvement  is  owned  and 
occupied  by  these  railroad  companies. 

The  ordinance  under  which  the  special  tax 
was  levied  was  passed  February  20,  1894,  and 
Its  material  provisions  are  as  follows: 

"Section  1.  niat  Thirteenth  street  from  the 
south  line  of  Third  avenue  to  the  south  line  of 
Fourth  avenne;  Fourteenth  street  from  the 
south  line  of  lliltd  avenue  to  the  south  line  of 
Fourth  avenue;  Fifteenth  street  from  the 
north  line  of  Second  avenue  to  the  n<»th  line 
of  Third  avenue,  and  from  the  south  line  of 
Third  avenue  to  tbe  south  line  of  Fourth  ave. 
nue;  Sixteenth  street,  from  the  sooth  line  of 
Second  avenue  to  the  north  line  of  Third  ave* 
nue,  and  from  the  south  line  of  Third  avenue 
to  the  north  curb  line  of  Fifth  avenne;  and 
Seventeenth  street  from  tbe  south  line  of 
Third  avenue  to  the  south  Ibie  of  Fonrtb  ave- 
nue,—which  said  streets  are  eighty  (80)  feet  In 
width,  aU  In  the  city  of  Mollne,  Illinois,  be, 
and  the  same  are  ho-eby,  ordered  to  be  ex- 
cavated, drained,  graded,  curbed,  and  paved 
of  the  wida  of  fifty-six  (56)  feet  In  the  center 
of  said  streets,  and  full  width  at  alley  inter- 
sections, and  full  width  between  curb  lines  at 
street  intersections,  except  such  portions  of 
said  intersectlanaas  are  embraced  within  the 
territory  hereinafter  described,  in  which  no 
curbing  Is  to  be  set  which  ptHllons  of  said  h). 
tersections,  as  aforesaid,  shall  be  paved  fifty- 
six  (56)  feet  In  widtb. 

"Sec.  2.  Tbe  roadbed  of  said  portions  of  said 
streets,  between  curb  lines,  except  where  no 
curbing  is  to  be  placed,  as  baelnafter  describ- 
ed, shall  be  excavated  for  a  brick  pavement 
to  such  a  depth  as  will  cause  the  top  of  the 
pavement  when  laid  as  hereinafter  set  forth, 
to  be  as  follows,  viz.:  Tbe  crown  or  center  of 
the  streets  and  the  top  of  the  curb  to  be  at 
grade  at  each  respective  point  as  established 
by  ordinances  passed  by  said  city  council  on 
the  second  day  of  March,  A.  D.  1891,  the  six- 
teenth day  of  November,  A.  D.  1891,  and  on 
tbe  sixteenth  day  of  January,  A.  D.  1803.    On 
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eitber  side  of  the  crown  or  center  of  the  streets 
tlie  pavement  to  slope  towBi^  the  curb  line 
In  an  arc  of  a  circle  whose  tangent  is  a  right 
line  touching  the  said  crown  or  center  and 
the  curb  at  corresponding  points,  and  with  a 
radius  of  such  a  lengrth  as  will  cause  said  arc 
to  fall  six  (6)  inches  below  the  top  of  the  curb: 
provided,  tiiat  at  street  intersections  the  form 
<tf  both  streets  shall  be  the  same  as  above,  un- 
til they  intersect  in  the  diagonals  of  said 
streets:  and  provided, further,  that  on  anystreet 
on  which  there  is  a  street  railway  the  crown  or 
center  shall  be  held  to  mean  a  right  line  on 
and  from  outside  to  outside  of  the  rails  of 
said  street  railway:  provided,  further,  that 
except  within  street-car  tracks  the  brick  shall 
be  placed  flush  with  the  tread  of  the  rail  on 
the  outside,  and  on  the  inside  flush  with  the 
tram,  and  ttie  pavement  between  the  rails  shall 
be  concave,  with  a  depression  of  one  Inch  in 
the  center  of  the  track  below  the  tram  of  said 
rails.  On  that  portion  of  said  streets  where 
no  curbing  is  to  be  placed,  as  hereinafter  de- 
scribed, the  roadbed  shall  be  excavated  the 
same  width  as  that  portion  of  said  streets 
where  curbing  is  placed,  to  such  a  depth  as 
will  cause  the  top  of  the  pavement,  when  laid 
as  hereinafter  described,  to  conform  to  the 
grade  of  said  streets,  as  hereinafter  stated,  in- 
tending thereby  that  there  shall  be  no  depreB- 
slon  for  gutter." 

Sections  3,  4,  and  6  iirovlde  for  storm  drains, 
etc.,  for  curbs  <n  certain  portions  of  the  streets, 
and  for  catch  basins  and  connections;  and  sec- 
tion 6  provides  for  the  manner  of  constructing 
the  roadbed,  with  a  bottom  or  foundation  layer 
of  Ume-stone  macadam,  and  requires  that  this 
macadam  on  those  parts  of  the  streets  occupied 
by  the  tracks  of  the  railways  shall  have  a 
depth  of  six  inches  greater  than  in  other  parts. 

Sections  7,  8,  and  9  are  as  follows: 

"Sec.  7.  The  cost  of  making  so  much  of  said 
kjprovement  on  said  streets  which  is  included 
in  the  right  of  way  of  any  steam  railroad,  be- 
ing the  space  between  the  rails  and  one  foot 
<m  the  outside  of  such  rails,  shall  be  made, 
and  the  cost  thereof  paid,  by  special  taxation 
of  said  rights  of  way;  and  for  that  purpose  a 
special  tax  is  hereby  levied  and  ordered  to  be 
assessed  and  collected  upon  and  from  said 
rights  of  way.  Hie  cost  of  making  so  much 
of  said  Improvement  on  said  streets  which  is 
included  In  the  right  of  way  of  any  street  rail- 
road, being  the  space  between  the  rails  and 
fifteen  (15)  Inches  on  the  outside  of  such  rails, 
shall  be  raised  and  paid  by  qiecial  taxation  of 
said  ri^ts  of  way;  and  for  that  purpose  a 
special  tax  is  hereby  levied  and  ordered  to  be 
assessed  and  collected  upon  and  from  said 
rights  of  way. 

"Sec.  8.  That  fifteen  (15)  per  cent,  of  the 
I  ost  of  making  so  much  of  said  improvement 
ya  said  streets  which  Is  not  included  within 
llhe  right  of  way  of  any  steam  or  street  rafl- 
;oad,  as  aforesaid,  shall  be  paid  by  general 
taxation,  and  shall  be  included  In  the  next  an- 
,iual  appropriatiou  ordinance,  and  levied  and 


collected  with  and  as  a  part  of  tbe  genenl 
taxes  of  said  city. 

"Sec.  9.  The  remainder  of  the  cost  of  mak- 
ing said  improvement  on  said  streets  shall  be 
raised  and  shall  be  paid  by  special  taxation  of 
the  lots,  blocks,  tracts,  and  parcels  of  land 
touching  upon  the  line  of  said  Improvement, 
In  proportion  to  the  frontage  thereof;  and  for 
that  purpose  a  special  tax  is  hereby  levied  and 
ordered  to  be  assessed  and  collected  upon  tbe 
several  lots,  blocks,  tracts,  and  parcels  of 
land  touching  upcm  the  Ihie  of  said  impiore- 
ment,  as  aforesaid,  in  proportion  to  their 
frontage  upon  the  said  line  of  improvement" 

The  subsequent  sections  are  not  material  to 
any  question  raised  upon  this  appeal. 

Upon  the  passage  of  this  ordinance,  the  cit; 
appointed  tbe  usual  committee  to  estimate 
the  cost  of  the  improvement,  and  their  esti- 
mate was  returned  and  approved.  A.  petition 
was  thereupon  filed  by  the  dty  In  the  countr 
court,  setting  forth  the  ordinance,  and  pray- 
ing for  the  appointment  of  commissioners  to 
assess  the  special  tax;  and,  on  such  petiUon, 
commissioners  were  appointed,  who  subse- 
quently returned  their  assessment  roU.  The 
two  railroad  companies  above  mentioned  ap- 
peared, and  severally  filed  objections  to  a  con- 
firmation of  the  special  tax;  and,  on  tbe  bea^ 
Ing  of  their  objections  by  the  county  court, 
certain  of  the  objectiona  were  sustained,  and 
tbe  report  of  the  commissioners  was  thereup- 
on, by  order  of  tbe  court,  returned  to  them  to 
be  recast.  Tbe  commissioners  having  subse- 
quently filed  their  amended  or  recast  report  or 
assessment  roll,  the  railroad  companies  renew- 
ed their  former  objections,  and  also  filed  ad- 
ditional objections;  and,  upon  a  further  bea^ 
Ing,  these  objections  were  all  overruled,  and 
judgment  was  entered  confirming  the  special 
tax,  and  from  that  Judgment  this  appeal  is 
taken. 

The  first  contention  by  the  appellants  Is  that 
the  rights  of  way  of  the  two  railroad  compa- 
nies mentioned  In  the  ordinance,  being  In  tbe 
streets  In  question,  are  not  "contiguous  prop- 
erty," within  the  meaning  of  the  constitutioD 
and  statute,  and  that  they  are  therefore  not 
subject  to  special  taxation.  This  precise  ques- 
tion was  discussed,  if  not  expressly  decided. 
In  Kuebner  v.  City  of  Freeport,  143  111.  92.  32 
N.  B.  372,  where,  speaking  of  a  street  nii- 
way  In  a  street  where  a  special  tax  liad  been 
levied  for  a  street  improvement,  we  said: 
"The  railway  is  contiguous  to  the  proposed 
street  Improvement,  and  falls  within  tbe  des- 
ignation of  property  that  may  be  specially 
taxed  for  the  making  of  tiie  local  Improve- 
ment" But  it  Is  claimed  that  the  question 
whether  the  railway  was  "contiguous  proi>- 
erty"  was  not  directly  Involved  In  that  ca». 
and,  therefore,  that  the  language  thus  employ- 
ed cannot  be  quoted  as  authority.  It  Is  true 
that  in  that  (»se  the  city  had  attempted  to 
combine  a  special  assessment  wltb  special 
taxation,  a  special  assessment  being  levied  up- 
on tbe  property  Of  tbe  street-railway  to  the 
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extent  Rich  prdpeity  Ttas  deemed  to  be  bene^. 
fited  bj  the  ImproTement,  and  a  Bpecial  tax 
being  levied  upon  all  other  contlgtiotis  prop- 
erty; and  that  Judgment  was  rerersed  because 
of  the  Impropriety  of  combining  the  two  meth- 
ods of  taxation  in  the  same  improTement. 
But  the  language  above  quoted  was  properly 
used  in  the  discussion  of  qnestlons  arising  In 
tbe  case,  and,  even  if  it  was  unnecessary  to 
the  decision  of  that  case,  this  court  became 
committed  to  its  aoondness  in  the  case  of 
Freeport  8t  By.  Go.  r.  City  of  Freeport,  151 
111.  451,  38  N.  B.  137.  In  that  case  the  city, 
after  its  forma:  irroceeding  had  been  declared 
invalid,  passed  an  amended  or  supplemental 
onlinance,  under  which  the  special  tax  was 
reassessed,  the  property  of  tlie  railway  com-, 
pany  being  treated  In  that  proceeding  aa  "con- 
tiguous property,"  and  a  special  tax  being 
levied  upon  it  to  the  extent  of  the  benefits  re- 
sulting to  it  from  the  street  Improvement  In 
tlie  new  assessment  the  language  of  this  court 
in  its  former  decision  was  strictly  followed; 
and,  on  appeal  by  the  street  railway  company 
from  a  Judgment  of  the  connty  court  confirm- 
ing the  new  tax  imposed  upon  its  property,  we 
held  that  the  tax  was  properly  imposed,  and 
affirmed  the  Judgment.  On  tbe  authority  of 
the  two  cases  above  cited,  then,  the  rights  ot 
way  of  tbe  two  railroad  companies,  the  ap- 
pellants in  this  case,  must  be  held  as  "con- 
tiguous" to  tiie  streets  proposed  to  be  im- 
proved, and  liable  to  be  spedaUy  taxed  aa 
such. 

It  is  Insisted  that  the  meaning  of  the  phrase 
"right  of  way,"  as  used  in  the  ordinance,  is 
not  clear;  and  it  seems  to  be  signed  that,  be- 
cause of  the  ambiguity,  the  tax  should  be 
held  to  be  Invalid.  The  seventh  section  of  the 
ordinance  iwovides  that  the  cost  ol  making  so 
much  of  the  improvement  on  the  streets  as  is 
included  in  the  right  of  way  of  any  steam 
railroad,  "being  the  space  betwe«i  tbe  lalla 
and  one  foot  on  the  outside  of  such  rails," 
shall  be  made,  and  the  cost  thereof  paid,  by 
special  tax  upon  such  right  of  way.  It  must 
be  admitted  that  the  phrase  employed  is  not 
tbe  most  felicitous  one  that  might  have  been 
employed  as  descriptive  of  tbe  railroad  prop- 
erty sought  to  be  taxed;  but.  In  view  ot  the 
ordinary  use  of  these  words,  we  are  of  the 
opinion  that  no  ambiguity  is  created  which 
should  defeat  the  tax.  The  manifest  Inten- 
tion of  the  ordinance  Is  to  impose  the  tax  up- 
on the  tangible  property  of  the  railroad  compa- 
nies in  the  street,  within  the  limits  above 
mentioned;  In  other  words,  upon  that  part  of 
the  tracks  and  roadbeds  of  the  railroad  com- 
panies lying  in  the  streets  or  parts  of  streets 
proposed  to  be  improved. 

It  is  contended,  in  the  next  place,  that  the 
ordinance  is  invalid  because  it  provides  that 
tbe  special  tax  be  levied,  and  orders  it  to  be 
assessed  and  collected  upon  and  from  the 
rights  of  way.  We  see  nothing  improper  In 
this.  If  it  be  admitted  that  the  tax  creates 
no  lien  capable  of  being  enforced  by  sale 
of  tbe  property  taxed,  the  law  furnishes  oth- 


er remedies  by  which  its' ;p8jrn)ent  by  Hm! 
owners  of  the  property  may  be  comi>eUed;' 
and,  when  payment  is  enforced  in  that  man- 
ner, we  cannot  see  why,  in  a  sense  perfectly- 
legitimate,  the  tax  has  not  been  collected 
from  the  property.  The  ordinance  does  not, 
attempt  to  indicate  the  mode  of  collection, 
whether  directly  by  sale  of  the  property  tax- 
ed, or  Indirectly  by  proper  proceedings 
against  the  owner.  Aa  the  latter  would  be 
the  legitimate  mode  of  collection,  it,  doubt- 
less, was  the  mode  contemplated  by  the  or- 
dinance. 

The  validity  of  tbe  ordinance  is  questioned, 
in  the  next  place,  on  the  ground  that  the 
special  taxation  provided  for  lacks  uniformi- 
ty. It  is  insisted  that  the  rule  of  apportion- 
ment of  the  tax  applied  to  the  property  of 
the  steam  railroads,  and  also  to  the  prop- 
erty of  street  railroads,  is  essentially  difter- 
ent  from  that  appUed  to  the  lots,  blocks,  etc., 
abutting  on  the  improvemmt  We  are  of  the 
<H>Inlon  that  this  difference  is  rather  apparent 
than  real  It  Is  doubtless  tbe  rule  that  epe- 
clal  taxes  should  be  apportioned  upon  prop- 
erty within  the  taxing  district  upon  the  prin- 
cipal of  uniformity.  Davis  v.  City  of  Litch- 
field, 145  Hi.  313,  33  N.  B.  888;  Kuehner  T. 
City  of  Freeport,  supra.  In  the  apportion- 
ment of  these  taxes  to  the  lots  and  biod^s 
abutting  upcMi  the  improvement,  the  applicar 
tion  of  this  principle  presents  no  considera- 
ble difficulty.  But  with  railroad  property 
consisting  of  tracks  and  roadbeds  lying  in 
and  upon  the  street  the  case  is  difCerent. 
Manifestly,  the  proportion  of  the  tax  to  be 
imposed  up<Hi  such  property  cannot  be  ascer- 
tained by  any  computation  of  Its  frontage. 
Some  other  criterion  must  be  adopted.  It 
becomes  a  matter  of  fair  and  reasonable  esti- 
mate, to  be  made  in  view  of  all  tbe  facts  in 
tbe  case.  Such  estimate  must  be  made  and 
applied  by  the  prcqper  municipal  authorities, 
and,  when  so  made  in  the  exercise  of  a 
reasonable  discretion,  the  tax  imposed  will 
be  presumed  to  represent  the  share  of  the 
tax  to  be  borne  by  such  railroad  property  up- 
on the  principle  of  uniformity.  As  we  said 
in  Kuehner  v.  City  of  Freeport,  supra; 
"Whether  the  railway  shall  pay  for  paving 
between  the  tracks,  as  is  sometimes  done,  or 
less  or  more,  or  whether  the  levy  shall  be 
a  share  or  portion  of  the  whole  cost,  and,  if 
so,  how  much,  rests  in  the  discretion  of  the 
municipal  authorities,  to  be  reasonably  exer- 
cised," In  that  case,  the  city,  by  its  amend- 
ed ordinance,  levied  upon  the  property  of 
the  street-railway  company  a  gross  sum  as 
Its  proportion  of  the  special  tax,  and  such 
levy  was  sustained  as  a  suffldent  compliance 
with  the  principle  of  uniformity.  So,  here, 
the  proportion  of  the  tax  imposed  by  the 
ordinance  upon  the  prc^rty  of  the  various 
railway  companies,  so  long  as  there  Is  noth- 
ing in  the  case  tending  to  show  that  the  dis- 
cretion of  the  municipal  authorities  has  been 
exercised  unreasonably,  will  be  deemed  to  be 
the  fair  proportion  of  the  tax  to  be  borue  by 
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the  property  of  fhoee  companies,  upon  tlie 
principle  ot  tinlfMmity. 

What  we  have  said  also  applies  to  tbe  far- 
ther objection  that  tbe  tax  upon  the  rights  of 
way  of  tbe  a{)peUant  railway  companies  Is 
a  mere  arbitrary  exaction.  True,  the  Infor- 
mation npon  which  the  municipal  authori- 
ties acted,  and  tbe  precise  mode  In  which 
they  computed  and  apportioned  the  tax  to  be 
Imposed  upon  these  rights  of  way,  are  not 
specifically  disclosed  by  the  record;  but  they 
being  the  authorities  to  whom  the  law  com- 
mits the  apportionment,  and  they  having 
made  their  estimate  and  assessment  In  ap- 
parent good  faith,  such  assessment  must  be 
taken  as  tbe  just  and  proper  proportion  of  tbe 
special  tax  to  be  borne  by  the  property  upon 
which  It  Is  levied. 

Other  specific  objections  to  tbe  ordinance 
are  raised,  which  seem  to  us  to  be  no  more 
than  an  elaboration,  or  a  statement  In  a  some- 
what dUferent  form,  of  the  objections  al- 
ready considered,  and  we  do  not  deem  It 
necessary,  therefore,  to  discuss  them  further, 
▲fter  carefully  considering  the  able  briefs 
with  which  counsel  have  favored  us,  we  are 
nnable  to  see  that  any  of  tbe  objections  urged 
to  the  validity  of  the  ordinance  are  tenable, 
and  they  must  therefore  be  overruled. 

A  large  number  of  points  are  raised,  many 
of  them  exceedingly  technical,  in  relation  to 
the  rulings  of  tbe  court  in  the  admission  and 
exdnslon  of  evidence,  and  in  relation  to  tbe 
sufficiency  of  tbe  oath  taken  by  the  commis- 
sioners, and  of  their  recast  of  the  assessment 
roU.  We  have  given  all  the  points  thus  made 
careful  consideration,  and  fall  to  find  that 
there  was  any  material  error  committed  by 
the  court  In  those  respects.  To  adequately 
discuss  the  propositions  thus  presented  would 
extend  this  opinion  to  an  unwarrantable 
length,  and,  so  far  as  we  can  see,  would  be 
of  very  little  service  In  settling  the  law  ap- 
plicable to  cases  of  this  character.  All  we 
need  say  is  that  we  find  the  record  substan- 
tially free  from  errors  that  could  have  ma- 
terially prejudiced  tbe  rights  of  the  property 
holders  who  are  seeking  to  contest  tbe  con- 
firmation of  the  assessment  It  follows  that 
the  judgment  of  tbe  county  court  confirming 
the  assessment  mnat  be  affirmed.    Affirmed. 


(158  111.  su) 

CRBAN  V.  HOUEIGAN.i 
(Supreme  Court  of  IlUnoM.     Oct  16,  1885.) 

ElZAmNjLTIOIt  OV  WiTKBSS  — IiBADIRO  QUESTIONS. 

It  is  not  an  abuse  of  judicial  discretion  to 
sustain  objectionB  tc  leading  questions  put  to  wit- 
nesses that  are  intelligent,  and  not  hostile  to  the 
examining  party. 

Appeal  from  appellate  court.  Fourth  dis- 
tilct 

Petition  by  Maurice  Crean  for  probate  of  the 
alleged  will  of  Margaret  Hourigan,  deceased. 

1  Reported  by  Louis  Boisot,  Jr.,  Ksq.,  of  the 
Chicago  bai. 


Michael  Hourigan,  husband  of  fhe  deoeued, 
objected.  Probate  was  refused,  and  tbe  pro- 
ponent appealed  to  the  court  of  appeals,  when 
the  decree  was  affirmed  (58  111.  App.  127), 
and  proponent  again  appeals.    Affirmed. 

Oreen  &  Gilbert,  for  appellant  Lansden  & 
Leek,  for  appellee. 

BAKER,  J.  That  which  purported  to  be 
the  nuncupative  will  of  Margaret  Honrigan, 
deceased,  and  to  bequeath  her  properly  to  her 
brother,  Maurice  Crean,  was  admitted  to  pro- 
bate in  the  county  court  of  Alexander  county. 
Michad  Hourigan,  husband  of  the  deceased, 
appealed  to  the  circuit  court  from  the  wder 
admitting  said  will  to  probate.  In  the  latter 
court  a  jury  was  waived,  and  tbe  Issue  sub- 
mitted to  the  court,  and  tbe  court  found  that 
the  said  alleged  nuncupative  will  was  not  a 
valid  wlU,  and  adjudged  that  it  should  not  be 
admitted  to  probate.  From  the  judgment  so 
rendered,  Crean  appealed  to  the  appellate 
court,  where  tbe  judgment  of  the  circuit  court 
was  affirmed,  and  be  thereupon  prosecuted 
this  further  appeal. 

llie  statute  makes  tbe  judgment  of  the  ap- 
pellate court  final  and  conclusive  upon  all 
questions  of  fact  In  a  cause  tried  before  the 
comrt  without  the  Intervention  of  a  jury  the 
parties  may  obtain  from  tbe  court  rulings 
npon  written  propositians  of  law  submitted  to 
It  and  thereby  preserve  In  the  record,  for  the 
purpose  of  review,  any  erroneous  view  of  the 
law,  or  erroneous  application  of  the  law  to 
the  facts  of  the  case,  by  the  trial  court  And 
unless  questions  of  law  or  mixed  questions  of 
law  and  fact  are  thus  preserved,  the  record 
will  present  no  questions  for  the  consideration 
of  this  court  other  than  such  as  are  raised  by 
the  admission  or  exclusion  of  evidence,  or  In- 
cidentally otherwise  during  the  progress  of  the 
proceedings.  Tibballs  v.  LIbby,  97  IlL  S5Z; 
Hardy  v.  Rapp,  112  111.  359;  American  Exch. 
Nat  Bank  t.  Chicago  Nat  Bank,  131  la  547, 
22  N.  B.  523;  Kern  v.  Association,  140  lU.  371, 
29  N.  E.  1035;  Insurance  Co.  v.  Bethel,  142 
in.  537,  32  N.  B.  510;  Coal  Co.  v.  Peers,  150 
HI.  344,  37  N.  B.  937.  Where,  as  In  the  pres- 
ent case,  not  only  the  facts  are  to  be  ascer- 
tained from  the  proofs,  but  the  legal  effect  of 
those  facts  determined,  the  Submission  of 
written  propositions  is  alike  necessary,  for  all 
matters  relating  to  the  character,  force,  and 
effect  of  the  testimony  are  settled  in  the  courts 
below.  St  Louis  Stock  Yards  v.  Wlgg;ins 
Ferry  Co.,  102  UL  814;  Fltidi  v.  Johnson,  104 
IlL  111;  Bdgerton  ▼.  Weaver,  105  IlL  43.  In 
the  case  at  bar  no  written  propositions  were 
submitted  to  the  court  by  either  party  for  the 
purpose  of  having  them  held  as  law  In  the  de- 
cision of  the  case. 

One  of  the  assignments  of  error  Is  that  the 
circuit  court  refused  to  admit  competent  evi- 
dence' offered  by  tiie  proponent  of  the  win. 
Tbe  specillcatlon  of  alleged  error  pointed  out 
by  coimsel  is  that  tbe  court  sustained  objec- 
tions to  several  questions  asked  tbe  Rev.  Fa- 
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ther  EBChnuum,  priest  in  cbarge  ot  St  Pat- 
rick's Church  and  parish,  and  Ool.  Patier, 
mayor  of  the  dty  of  Oalro,  the  two  witnesses 
Introduced  to  prore  the  alleged  nuncupative 
wllL  The  questions  to  which  the  objections 
went  were  leading,  and  admitted  by  counsel 
to  be  so.  The  objections  interposed  were 
placed  upon  the  spedflc  ground  that  said  ques- 
tions were  leading  and  suggeative.  The  gen- 
eral rule  is  that  in  the  direct  examinatlcai  of 
witnesses  it  is  not  permissible  to  put  to  them 
questions  of  that  kind.  1  QreenL  Bv.  i  434. 
Prima  fade,  the  rulings  of  the  court  were 
right,  and  tn  conformity  with  the  rule  above 
stated.  In  some  cases  of  apparent  necessity 
or  convenience  It  is  admissible  to  ask  leading 
questions.  Here,  however,  the  witnesses  were 
not  hostile  to  the  party  producing  them,  and 
were  intelligent  and  educated  men.  It  would 
seem  thig  was  no  occasion  for  putting  leading 
questions  to  them.  Besides  this,  the  matter 
of  permitting  or  ezdadlng  such  questions  Is 
largely  and  necessarily  a  matter  resting  in 
the  sound  discretion  of  the  trial  court  Oreen- 
leaf,  In  section  435,  says  It  Is  "not  a  matter 
which  can  be  assigned  for  error."  We  have 
not,  in  our  decisions,  gone  to  that  extent;  but 
we  have  frequently  hdd  that  we  would  not 
interfere  with  the  exercise  of  the  discretion 
unless  there  bad  been  a  manifest  abuse  of  It 
to  the  detrtment  of  the  party  complaining. 
Here  there  was  no  Injury  done,  for  both  of 
the  witnesses  afterwards  testified  fully  with 
reference  to  the  very  matters  which  were 
sought  to  be  dlcited  by  the  questions  to  which 
the  objections  were  sustained;  and  the  record 
demonstrates  that  there  was  no  abuse  of  dis- 
cretion on  the  part  of  the  court  The  error 
Is  not  well  assigned. 

Upon  the  record  as  made  below,  we  find  no 
other  matter  that  Is  now  open  to  review.  The 
Judgment  of  affirmance  rendered  by  the  appel- 
late court  Is  affirmed. 


(168  III.  27S) 

HUNTINGTON  v.  MBTZGBR.i 
(Supreme  Coort  of  Illinois.     Oct  11.  1895.) 

ExBcvTioN — Rbtukn  —  Arkest  o»  Dbbtob — A^ 
PEAL— Decision. 

1.  Under  Rev.  St  1893,  c.  77,  $  62,  which 
Drovidea  for  the  arrest  of  a  judgment  debtor  in 
certain  cases  "upon  the  return  of  an  execution 
unsatisfied  in  whole  or  in  part"  a  return  stating 
that  the  sheriff  made  demand  on  the  judgment 
debtor,  and  that,  not  being  able  to  find  any  prop- 
erty on  Which  to  levy,  he  returns  the  writ  no 
Dart  satisfied,  is  a  sufiicient  return  on  which  to 
base  such  an  arrest  even  though  the  return  was 
made  before  the  return  day,  at  the  request  of 
the  plaintiff's  attorney.  Scheubert  v.  Honel,  38 
N.  B.  913.  152  lU.  313.  distinguished.  51  IlL 
App.  222,  reversed. 

2.  Under  Rev.  St  1893,  c.  110.  i  88,  which 
nrovides  that  if  any  final  determination  of  any 
cause  shall  be  made  by  the  appellate  court  as 
the  result  wholly  or  in  part  of  the  finding  of 
facts  different  from  that  of  the  trial  court,  the 
anoellate  court  shall  recite  in  its  judgment  its 

1  Reported  by  Louis  Boisot  Jr.,  Eisq.,  of  the 
OhicaKO  bar. 
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findings  of  facts,  the  appellate  court  baa  no 
right  on  aflSrming  a  judgment  to  recite  in  its 
decision  findings  in  regard  to  a  question  of  law, 
and  refuse  to  pass  on  the  questions  of  fact 

Appeal  from  appellate  court.  First  district 

Petition  by  William  O.  Metzger  against  W. 
W.  Huntington,  trustee,  for  discbarge  from 
custody  as  an  insolvent  debtor.  Petitioner 
obtained  an  order  of  discharge,  which  was 
affirmed  by  the  appellate  court.  51  111.  App. 
222.     Defendant  appeals.     Reversed. 

This  Is  an  application  by  appellee  to  the 
county  court  of  Cook  county  for  a  trial  be- 
fore a  Jury,  under  section  5  of  the  Insolvent 
act  of  the  question  whether  he  was  guilty 
of  fraud,  or  refusal  to  surrender  his  estate; 
he  having  been  arrested  upon  a  charge  of 
such  fraud  and  refusal  under  a  writ  of 
capias  ad  satisfaciendum  issued  upon  affi- 
davit and  retnm  of  execution  under  a  Judg- 
ment in  favor  of  appellant,  in  accordance 
with  the  provisions  of  sections  62  and  63 
of  the  act  in  regard  to  Judgments,  decrees, 
and  executions.  A  jury  was  waived  by 
agreement,  and  the  cause  was  submitted 
to  the  county  court  for  trial  without  a  Jury. 
The  county  court  found  appellee  not  guilty, 
and  ordered  that  he  be  discharged  from  ar- 
rest and  that  he  recover  the  costs  from  ap- 
pellant. 

The  order  or  Judgment  of  the  county  court 
was  brought  for  review  to  the  appellate 
court  by  writ  of  error.  The  appellate  court 
rendered  a  Judgment  on  November  27,  1893, 
affirming  the  Judgment  of  the  county  court 
but  subsequently,  on  January  6,  1884,  vacat- 
ed said  Judgment  of  November  27,  1893,  and 
entered  the  following  Judgment: 

"This  cause  coming  on  to  be  heard  upon 
the  motion  of  plaintiff  in  error  to  vacate  the 
Judgment  of  this  court  entered  in  the  above- 
entitled  cause  <»  the  27th  day  of  November, 
1893,  and  upon  the  motion  of  said  plaiutilT 
in  error  that  the  court  make  a  finding  of 
facts  upon  which  its  Judgment  to  be  entered 
In  this  cause  Is  based,  and  the  parties  hav- 
ing been  heard,  and  the  court  having  fuUy 
considered  the  matter,  it  Is  thereupon  ad- 
Judged  and  ordered  that  the  Judgment  afore- 
said entered  by  this  court  in  the  above-en- 
titled cause  on  the  27th  day  of  November 
ult,  be,  and  is  hereby,  vacated  and  set  aside. 
And  thereupon  the  court  finds  the  follow- 
ing facts  as  having  been  proved  in  this  cause 
to  the  satisfaction  of  this  court,  viz.: 

"(1)  That  heretofore,  to  wit  on  the  12tb 
day  of  June,  A.  D.  1893,  there  was  issued 
out  of  the  circuit  court  of  Cook  county  a  cer- 
tain writ  of  fieri  facias  upon  a  Judgment 
heretofore  obtained  by  the  plaintiff  in  er- 
ror against  the  defendant  in  error  in  the  said 
circuit  court,  which  writ  of  fieri  facias  Is  In 
the  words  following,  to  wit:  'State  of  Illi- 
nois, County  of  Cook— ss. :  The  People  of  the 
State  of  Illinois  to  the  Sheriff  of  Said  Coun- 
ty— Greeting:  We  command  you  that  of  the 
lands  and  tenements,  goods  and  chattels  of 
William  O.  Metzger,  defendant  in  your  coun- 
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<7,  yov  canae  to  be  made  the  sum  of  twenty- 
six  thousand  one  hundred  and  thirty-eight 
dollars  and  sixty  cents,  which  William  W. 
Huntington,  trustee,  plaintiff,  lately,  in  the 
circuit  court  of  Cook  county,  at  a  term  there- 
of begun  and  held  at  Chicago,  In  said  Cook 
county,  on  the  third  Monday  of  June,  A.  D. 
1803,.  recovered  against  the  said  defendant, 
and  which  by  the  said  court  was  adjudg- 
ed to  the  said  plaintiff  for  his  debt,  and 
also  the  further  sum  of  three  hundred  and 
forty-four  dollars  and  elgbty-elgbt  cents, 
which  by  the  said  court  was  adjudged  to  the 
said  plaintiff  for  his  damages,  and  also  the 

further  sum  of  six  dollars  and cents, 

which  was  adjudged  to  the  said  plaintiff  for 
his  costs  and  charges  in  that  behalf  ex- 
pended, whereof  the  said  defendant  is  con- 
victed as  appears  to  us  of  record.  And  have 
you  these  moneys  ready  to  render  to  the 
said  plaintiff  for  his  debt,  damages,  and 
costs  aforesaid,  and  make  a  return  of  said 
writ,  with  an  indorsement  thereon  in  what 
manner  you  shall  have  executed  the  same, 
in  ninety  days  from  the  date  hereof.  [Seal.] 
Witness:  Frank  J.  Gaulter,  Clerk  of  our 
said  Court,  and  the  seal  thereof,  at  the  city 
of  Chicago,  in  said  county,  the  12th  day  of 
June,  A.  D.  1803.     Frank  J.  Gaulter,  Clerk.' 

"(2)  That  afterwards,  to  wit,  on  the  28th 
day  of  June,  A.  D.  1893,  the  sheriff  of  Cook 
county  made  return  to  said  writ,  in  the 
words  following,  to  wit:  'I  did,  on  the  23d 
day  of  June,  A.  D.  1883,  demand  of  the  with- 
in-named defendant,  William  Q.  Met«;;er,  that 
be  pay  this  execution,  or  that  he  surrender 
sufficient  of  his  estate,  goods,  chattels,  lands 
and  tenements  for  the  satisfaction  of  this 
writ;  and  I  also  informed  him  that  if  he 
failed  to  comply  with  said  demand  he  would 
be  liable  to  arrest  upon  an  execution  against 
his  body;  and,  he  having  failed  to  satisfy 
this  writ,  or  any  part  thereof,  and  not  being 
able  to  find  any  property  In  my  county  on 
which  to  levy  this  writ,  I  therefore  return 
the  same.  "No  property  found,  and  no  part 
satisfied,"  at  this  28th  day  of  June,  1893. 
James  H.  Gilbert,  Sheriff.  John  Wester- 
fleld.  Deputy.' 

"(3>  That  on  the  28th  day  of  June,  A.  D. 
1893,  the  attorneys  for  the  plaintiff  in  error 
caused  to  be  entered,  in  a  book  kept  by  the 
sheriff  of  Cook  county  for  such  puriwse,  an 
order  in  the  words,  following,  to  wit:  'Hunt- 
ington vs.  Metzger.  Circuit  Court  The 
sheriff  will  return  the  execution  In  the  above- 
entitled  cause.  "No  property  found;  no  part 
satisfied."  Aldricb,  Payne  &  Defrees.  June 
28th  1893.'  That  In  compliance  with  said 
order  as  given  only  the  said  sheriff  made  the 
said  return  upon  said  fl.  fa.  That  said  Al- 
dricb, Payne  &  Defrees  were  attorneys  of 
record  for  said  Huntington  in  the  said  suit 
In  which  said  writ  of  fieri  facias  was  Is- 
sued. That  afterwards,  to  wit,  on  the  28th 
day  of  June,  A.  D.  ]W>3,  a  writ  of  capias  ad 
satlsfacieadum  was  Issued  out  of  said  cir- 
cuit court,  the  same  being  in  tbe  t(rords  fol- 


lowing, to  wit:  'State  ot  IlUnola.  Cook  Coun- 
ty—ss.:  People,  of  tbe  State  of  Illinois  to  the 
Sheriff  of  Cook  County— Greeting:  We  com- 
mand that  you  take  William  G.  Hetsger,  de- 
fendant, if  be  may  be  found  in  your  county, 
and  safely  keep,  as  by  law  required  and 
berelQ  commanded,  so  that  you  have  his 
body  to  satisfy  William  W.  HontingtoD, 
trustee,  plaintiff,  in  the  sum  of  twenty-six 
thousand  one  hundred  and  thirty-eight  dol- 
lars and  sixty  cents,  which  the  said  plain- 
tiff lately,  in  the  circuit  court  of  Cook  coun- 
ty, at  a  term  thereof,  begun  and  held  at 
Chicago,  in  said  Cook  county,  on  the  third 
Monday  of  June,  1893,  recovered  against 
the  said  defendant,  and  which  by  the  said 
court  was  adjudged  to  the  plaintiff  for  bis 
debt,  and  also  the  further  sum  of  three  hun- 
dred and  forty-four  dollars  and  eighty-eight 
cents,  which  by  the  said  court  was  adjudged 
to  the  plaintiff  for  his  damages;  and  alao 
tbe  further  sum  of  six  dollars  and  seventy- 
five  cents,  which  was  adjudged  to  tbe  said 
idalntlff  for  his  co«ts  and  charges  in  that 
behalf  expended,  whereof  tbe  said  defoidant 
is  convicted,  as  appears  to  us  of  record.  Xou 
are  so  to  take  and  keep  William  O.  Mets- 
ger,  def^idant,  as  by  law  required,  until 
Bald  sums  and  all  legal  costs  and  expenses 
in  said  cause  be  paid  and  satisfied,  or  until 
he  Is  discharged  by  due  course  or  process  of 
law.  And  do  you  have  tbe  moneys  which 
may  be  paid  on  this  writ  ready  to  render  said 
plaintiff,  and  make  a  return  of  said  writ 
with  an  indorsement  thereon  In  what  man- 
ner you  shall  have  executed  the  same,  in 
ninety  days  from  tbe  date  hereof,  as  by  law 
required.  [SeaL]  Witness:  Frank  J.  Gaol- 
ter.  Clerk  of  our  Said  Court  In  Said  County, 
on  the  29tb  day  of  June,  A.  D.  1893.  Frank 
J.  Gaultor,  aerk.' 

"(4)  That  the  defendant  In  error  was  arrest- 
ed upon  sold  writ,  and  thereupon  filed  in  tbe 
county  court  of  Cook  county  a  petition  in  this 
cause  fw  his  release,  and  that  afterwards,  to 
wit,  on  the  4th  day  of  August,  1893,  be  was 
found  not  guilty,  and  discharged  from  said  ar- 
rest by  the  county  court,  as  appears  by  the 
record  of  this  cause. 

"And  thereupon,  from  said  facts  above  re- 
cited, the  court  finds  as  a  matter  of  law  that 
the  writ  of  capias  ad  satisfaciendum  above 
mentioned  was  improvidently  issued,  and  on 
account  thereof  tbe  said  defendant  In  error 
was  entitled  to  be  discliarged  therefrom  by 
said  county  court  And  having  found  as  a 
matter  of  law  that  said  writ  was  impnovident- 
ly  issued  by  reason  of  tbe  order  of  the  plain- 
tiff's attorneys  having  been  entered  in  the  bock 
kept  by  tbe  sheriff  as  aforesaid,  this  court 
deems  it  unnecessary  to  find  whether  or  not 
the  plaintiff  in  error  was  guilty  of  refusing  to 
surrender  his  estate,  or  of  having  fraudulently 
disposed  of  tbe  same.  And  thereupon  it  in 
ordered  and  adjudged  that  the  Judgment  of  the 
county  court  be,  and  tbe  same  is  hereby,  af- 
firmed." 

The  documents  recited  in  this  Judgment  were 
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not  the  only  evidence  Introduced  apon  the 
trial  in  the  county  eourt,  but  a  large  amount 
of  testimony  was  there  introduced,  both  oral 
and  In  the  form  of.  depositions,  bearing  upon 
the  question  of  fraud  or  refusal  to  surrender. 
All  of  tills  testimony  Is  In  the  bill  of  excep- 
tions, from,  which  it  appears  that  the  finding 
of  the  trial  court  was  not  only  upon  the  ques- 
tion of  refusal  to  surrender,  but  also  upon  the 
question  whether  the  debtor  had  fraudnloitly 
disposed  of  his  estate  wlUi  a  design  to  secure 
the  same  to  his  own  use,  or  defraud  his  cred- 
itors. The  petition  of  the  debtor  to  the  county 
court  Is  as  follows:  'The  petition  of  William 
6.  Metzger  respectfully  represents  that  the  pe- 
titioner has  been  arrested  under  a  writ  of  ca. 

sa.  Issued  by  Judge ,  of  the  circuit  court 

of  Coolc  county,  In  favor  of  W.  W.  Hunting- 
ton, trustee,  t(fe  the  sum  of  $26,498.23,  and  is 
now  in  the  custody  of  the  sheriff  of  said  coun- 
ty of  Ciook  under  and  by  virtue  of  said  writ 
•  •  *  execution,  and  he  hereby  traverses 
the  allegations  In  the  affidavit  upon  which  the 
execution  against  his  body  was  Issued,  and 
demands  a  trial  by  jury.  Wherefore  he  prays 
that  such  proceedings  to  that  end  may  be  had 
as  are  prescribed  or  required  by  the  laws  of 
the  state  relating  to  insolvent  debtors." 

From  the  judgment  rendered  by  the  f^pel- 
late  court  on  January  6,  1804,  the  present  ap- 
peal is  prosecuted  by  W.  W.  Huntington,  trus- 
tee (appellant  her^n). 

Defrees,  Brace  &:  Ritter,  for  appellant  F. 
A.  Riddle,  for  appellee. 

MAGRUDSR,  J.  (after  stating  the  facts). 
If  the  judgnnent  ent«ed  by  the  appellate  court 
was  such  a  judgment  as  It  was  proper  for  that 
comt  to  enter  under  the  circumstances  shown 
by  this  record.  It  presents  the  question  wheth- 
er the  writ  of  capias  ad  satisfaciendum  was 
improvidently  Issued  by  reason  of  the  order  of 
the  attorneys  of  the  judgment  creditor,  the 
appellant  here,  directing  the  sheriff  to  return 
the  execution  unsatisfied.  Section  62  of  chap- 
ter 77  of  the  Revised  Statutes,  In  regard  to 
.judgments,  etc.,  provides  as  follows:  "If,  up- 
on the  return  of  an  execution  unsatisfied  In 
whole  or  In  part,  the  judgment  creditor,  or 
Ills  agent,  os  attorney  shall  make  an  affidavit 
stating  that  demand  has  been  made  upon  the 
debtor  for  the  surrender  of  his  estate,  goods, 
chattels,  land  cud  tenements  for  the  satisfac- 
tion of  such  execution,  and  that  he  verily  be- 
lieves such  debtor  has  estate,  goods,  chattels, 
lands  or  tenements  not  exempt  from  execu- 
tion which  he  unjustly  refuses  to  surrender  or 
that  since  the  debt  was  contracted  or  the 
cause  of  action  accrued,  the  debtor  has  fraud- 
uloitly  conveyed,  concealed  or  otherwise  dls- 
iwsed  of  some  part  of  his  estate,  with  a  design 
to  secure  the  same  to  bis  own  use  or  defraud 
his  creditors;  and  also  setting  forth,  upon  his 
knowledge.  Information  and  belief  In  either 
case,  the  facts  tending  to  show  that  such  be- 
lief is  well  founded,  and  shall  procure  the  or- 
der, of  the  judge  of  the  court  from  which  the 


executicm  Issued,  or  of  any  judge  or  master 
In  chancery  in  the  same  coimty  certifying  that 
probable  cause  is  shown  in  such  affidavit  to 
authorize. the  issuing  of  an  execution  against 
the  body  of  the  debtw,  and  ordering  that  such 
writ  be  Issued;  up«i  the  filing  of  such  affi- 
davit and  order  with  the  clerk  he  shall  Issue 
an  execution  against  the  body  of  such  judg- 
ment debtor."  2  Starr  &  C.  Ami.  St  p.  1412. 
Section  63  of  said  chapter  is  as  follows:  "For 
the  purpose  of  enaUlng  the  judgment  creditor 
to  make  such  affidavit  the  officer  tiaving  an 
execution  against  the  property  of  the  defend- 
ant may  demand  any  estate  of  the  defendant 
not  exempt  froih  execution  whether  the  same- 
Is  of  such  a  nature  that  it  may  be  levied  upon 
and  s<dd  on  execution  or  not"  2  Starr  &  C. 
Ann.  St  p.  1413.  Whether  the  affidavit  upon 
which  the  ca.  sa.  was  issued  In  the  present 
case  was  sufficient  or  not  to  justify  the  issu- 
ance of  that  writ  cannot  be  detennlned,  be- 
cause tlie  afiMavlt  nowhere  appears  in  the  rec- 
ord. The  petition  of  appellee  to  the  county 
court  for  discharge  concedes  that  there  was  an 
affidavit  upon  which  the  execution  against  bis 
body  was  Issued,  and  traverses  the  allegations 
thereof,  and  demands  a  jury  trial,  but  falls  to 
make  the  affidavit  a  part  of  the  petition,  as 
was  done  in  Re  Elnnor,  lOQ  lU.  105.  Such  pe- 
tition to  the  county  court  was  presented  there- 
to under  and  in  pursuance  of  the  first  five  sec- 
tions of  chapter  72  of  the  Revised  Statutes,  In 
relation  to  insolvent  debtors,  of  which  section 
5  is  as  follows:  "When  any  debtor  Is  arrest- 
ed or  imprisoned  toe  debt  upon  charge  of 
fraud  or  upon  execution  on  the  charge  of  re- 
fusal to  surrender  his  estate  for  the  payment 
of  any  judgment  he  shall  be  entitled  upon 
giving  notice  as  provided  In  section  S  of  this 
act  to  have  the  question  whether  he  Is  guilty 
of  such  fraud  or  has  refused  to  surrender  his 
estate,  tried  by  a  jury  who  may  be  summoned,, 
tried  and  selected  for  that  purpose.  If  the 
jury  should  find  the  debtor  'not  guilty'  of  such 
fraud  or  refusal,  as  the  case  may  be,  the  debt- 
or shall  be  discharged  from  the  arrest  or  im- 
prisonment and  the  creditor  at  whose  instance 
he  was  arrested  or  imprisoned  shall  be  ad- 
judged to  pay  the  costs  of  the  arrest  or  Impris- 
onment of  such  proceeding.  If  the  debtor 
shall  be  foimd  'guilty'  of  such  fraud  or  re- 
fusal, he  stiall  be  remanded  to  the  custody  of 
the  proper  officers;  but  such  finding  shall  not 
prevent  his  availing  himself  of  the  other  provi- 
sions of  this  act."  1  Starr  Sc  C.  Ann.  St  p. 
1295.  Not  only  did  appellee  fail  to  attach  the 
affidavit  to  ills  i)etition,  but  the  judgment  ren- 
dered in  his  favor  by  the  county  court  falls 
to  state  what  the  charge  was  of  which  he  was 
found  guilty.  That  Judgment,  as  set  forth  in 
the  record,  recites  as  follows:  "The  court 
*  *  *  doth  find  said  debtor  not  guilty,  to 
which  finding  of  the  court  said  arresting  cred- 
itor duly  excepts;  wherefore  it  is  ordered,  ad- 
judged, and  decreed  by  the  court  that  said  pe- 
tition be  allowed,  and  said  debtor  be,  and  is 
hereby,  discharged  from  his  said  arrest"  It 
would  seem,  however,  from  the  recitals  in  the 
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bin  of  esceptlona  that  appellee  was  charged 
by  the  affidavit  not  only  with  a  refusal  to  sur- 
render his  estate,  etc.,  but  also  with  fraudu- 
lently disposing  of  his  estate  with  a  design  to 
secure  the  same  to  his  own  use  or  defraud 
his  creditors.  Both  of  these  grounds  for  ar- 
rest are  within  the  contemplation  of  the  con- 
stitution, which  provides  ttiat  "no  person  stiall 
be  imprisoned  for  debt,  unless  upon  refusal  to 
deliver  up  his  estate  for  the  benefit  of  his  cred- 
itors In  such  manner  as  shall  be  prescril>ed  by 
law,  or  in  cases  where  there  is  strong  presump- 
tion of  fraud."  Const  1870,  art  2,  §  12.  In 
Re  Ennor,  supra,  the  petitioner  was  tried  up- 
on the  two  charges  of  fraudulently  disposing 
of  property  and  unjustly  refusing  to  surrender 
property,  and  was  not  found  guilty  upon  the 
former  and  guilty  upon  the  latter. 

The  c<»itentioD  here  is.  not  that  the  affida- 
vit was  Insufficient  to  justify  the  Issuance  of 
the  ca.  sa.,  but  that  there  was  not  such  a  re- 
turn upon  the  original  executicm  as  justified 
the  Issuance  of  the  ca.  sa.  We  are  uiiable  to 
see  wtiy  the  return  of  the  sheriff  does  not  con- 
form to  the  reqaimaents  of  sections  62  and 
63  aa  above  quoted.  The  original  execution 
was  Issued  on  June  12,  1893.  On  Jane  28, 
1893,  the  sheriff  made  hia  return,  and  therein 
stated  that  on  June  28,  1898,  he  demanded 
of  the  defendant,  Metzger,  tliat  he  pay  the 
execution,  ae  surrender  sufficient  of  his  estate, 
goods,  chattels,  lands,  and  tenements  for  the 
satisfacttcm  of  th&  writ;  and  the  sheriff  also 
states  in  hia  return  that  he  informed  the  de- 
fendant that  If  he,  the  defendant,  failed  to 
comply  with  the  demand  made  upon  him,  he 
would  be  liable  to  arrest  upon  an  execution 
against  bis  body;  and  the  return  then  pro- 
ceeds further  to  state  that  he,  the  defendant 
having  failed  to  satisfy  the  writ,  or  any  part 
thereof,  the  sheriff,  not  being  able  to  find  any 
property  in  his  county  on  which  to  levy  the 
writ,  therefore  returned  the  same  "No  prop- 
erty found,  and  no  part  satisfied."  In  Tut- 
tie  V.  Wilson,  24  111.  593,— a  case  which  was 
decided  before  section  63  became  the  law,— 
It  was  held  that  a  debtor  could  not  be  con- 
sidered in  such  default  aa  to  justify  seizing 
his  body  until  a  demand  was  made  upon  liim 
to  produce  or  show  property.  The  return  of 
the  sheriff  here  shows  that  such  a  demand 
was  made.  In  Maher  v.  Huette,  10  111.  App. 
56,  it  was  said  tliat  such  demand  should  be 
80  specific,  clear,  and  comprehensive  as  to  f  air^ 
ly  give  the  defendant  to  understand  that  if  he 
fails  to  comply  therewith,  he  will  render  him- 
self liable  to  be  arrested.  The  return  here 
shows  that  the  demand  was  made  specific  in 
the  respect  thus  indicated.  In  Doty  v.  Golton, 
90  ni.  453,  it  was  held  that  an  affidavit  which 
"sets  forth  in  detail  such  facts  as  show  de- 
fendant had  property  liable  to  the  execution 
in  favor  of  plaintiff,  and  fraudulently  con- 
cealed and  withheld  the  same  after  demand," 
is  sufficient  to  authorize  the  issuing  of  the 
writ  But  it  is  said  that  the  language  of  sec- 
tion 62,  above  quoted,  ia  similar  to  that  used 
in  section  49  of  the  cliancery  act  in  regard  to 


creditors'  bills.  Said  section  49  provides  that 
"whenever  an  execution  shall  have  been  is- 
sued against  the  property  of  a  defendant  on 
a  judgment  at  law  or  in  equity,  and  shall 
have  been  returned  unsatisfied,  in  whole  or 
In  iMirt,  the  party  suing  out  sndi  execution 
may  file  a  bill  in  chancery,"  etc  1  Starr  & 
C.  Ann.  St  p.  414.  In  view  of  the  similarity 
between  the  two  sections  49  and  62,  it  is 
urged  that  the  requirements,  which  have 
been  held  necessary  in  a  return  upon  an  ex- 
ecution to  justify  the  filing  of  a  creditors'  bill 
are  also  necessary  in  such  a  return  to  justify 
the  Issuance  of  a  ca.  sa.  This  may  be  con- 
ceded to  be  true,  but  we  see  no  reason  why 
the  return  In  this  case  would  not  tie  suffi- 
cient to  justify  the  filing  of  a  creditors'  bill 
under  said  section  49. 

It  appears  that  <ni  June  28,  1893,  the  day 
on  which  the  executl<m  was  returned,  the  at- 
torneys of  appellant,  the  judgment  creditor, 
entered  the  following  order  In  an  order  hock 
kept  by  the  sheriff  at  his  office:  "Hunting- 
ton vs.  Metzger.  Circuit  Court.  The  sher- 
iff will  return  the  execution  in  the  above-en- 
titled cause  'No  property  found;  no  part  sat- 
isfied.'" Tbe  contention  is  that  the  act  of 
the  sheriff  in  retnming  the  execution  aft» 
or  upon  receiving  this  order  made  his  return 
lusnfflclent,  as  showing  a  failure  to  exhaust 
the  remedy  at  law  under  the  judgment  In 
support  of  this  position  the  case  of  Bchenbert 
V.  Honel,  152  HI.  313,  38  N.  E.  913,  is  referred 
to.  In  that  case  a  judgment  by  ccmfesslon 
was  entered  up,  execution  thereon  was  issued, 
and  a  return  of  the  execution  by  the  sher- 
iff was  made,  all  on  the  same  day.  The  ex- 
ecution was  so  returned  by  direction  of  tite 
plaintiff's  attorney.  The  direction  and  return 
were  both  Indorsed  on  tbe  back  of  tbe  exe- 
cution. Tbe  direction  was  as  f<dlows:  "Tie 
sheriff  wUI  return  this  writ  'No  property 
foimd,  and  no  part  satisfied  forthwith;'" 
and  the  return  was  as  follows:  "This  execu- 
tion returned  'No  property  found,  and  no 
part  satisfied.' "  But  the  Scheabert  Case  is 
very  different  from  the  case  at  bar.  In  that 
case  the  execution  was  returned  unsatisfied 
merely  because  the  sheriff  was  instructed  to 
make  the  return.  The  return  was  really,  and 
In  effect,  the  act  of  the  plaintiff's  attorney, 
and  not  the  act  of  the  sheriff.  Tbe  sheriff 
made  no  effort  to  collect  the  judgment  and 
exercised  no  responsibility  In  making  the 
return.  He  made  no  demand  upon  the  debt- 
or, and  did  not  state  or  show  that  he  was 
unable  to  find  property  to  levy  upon.  In  or- 
der to  justify  the  filing  of  a  creditors'  biU, 
judgment  must  be  obtained,  execution  must 
be  sued  out  the  sheriff  must  make  proper 
efforts  to  collect  the  judgment  by  means  of 
the  execution,  and,  such  efforts  being  un- 
availing, the  executlwi  must  be  retnnied  by 
the  proper  officer  unsatisfied  by  reason  of  his 
inability  to  find  property  whereon  to  levy. 
Only  by  such  proceedings  will  there  be  such 
an  exhaustion  of  the  legal  remedies  as  will 
authorize  the  creditor  to  Invoke  the  aid  of 
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a.  conrt  of  eqtilty.  Dnrand  t.  Gray,  129  HI. 
9,  21  N.  E.  610;  RusseU  v.  Bank,  139  IlL  538, 
29  N.  B.  37.  An  examination  ot  the  r^urn 
upon  tbe  execatlon  In  tills  case  will  show 
tliat  tbe  Btepa  thus  required  to  be  taken  aa 
prdlmlnary  to  tbe  filing;  of  a  creditors'  bill 
were  taken  by  appellant.  Tbe  sheriff  states, 
as  already  Indicated,  that  he  made  specific 
demand  for  payment  or  surrender  of  prai^ 
erty,  and  that  he  was  not  able  to  find  any 
property  on  which  to  levy,  and  that  for 
this  reason,  and  not  because  of  any  inatmc- 
tlons  from  plaintiff's  attmneys,  he  returned 
tbe  execution  unsatisfied.  No  direction  to  re- 
turn the  writ  is  indorsed  thereon,  and  tbe 
writ  does  not  show  on  Its  face  that  it  was 
returned  because  of  such  direction.  The  re- 
turn will  be  construed  aa  being  made  for  the 
reasons  appearing  on  its  face,  and  not  be- 
cause of  any  outside  occurrence.  The  return 
that  the  executl<xi  is  unsatlBfled,  and  that  the 
defendant  has  no  property  out  of  which  it 
can  be  satisfied,  is  a  matter  of  record,  "and 
is  conclusive  as  between  the  parties  to  the 
Judgment  and  the  officer,  only  to  be  ques- 
tioned in  an  action  for  a  false  return.  It 
shows,  prima  facie,  that  the  creditor  has  ex- 
liausted  his  legal  remedy,  and  chancery  Itaa 
Jurisdiction."  Bowen  v.  Parkhurst,  24  111. 
257.  Here  the  execnticxi  was  in  the  sheriff's 
lumds  tor  about  11  days  befwe  he  made  de- 
mand upcHi  the  debtor,  and  informed  him  of 
his  liability  to  arrest  in  case  of  failure  to 
comply  with  the  demand.  It  was  five  days 
after  such  demand  made  and  information  giv- 
en before  the  sheriff  made  his  return.  The 
law  requires  the  sheriff  to  make  his  return 
within  90  daya,  and  he  cannot  be  compelled 
to  make  it  before  the  expiration  <^  that  time; 
but  he  may  take  the  responsibility  of  making 
an  earlier  return  to  it  of  nulla  bona,  especial- 
ly after  he  has  made  a  personal  demand  upon 
the  defendant  to  turn  out  property,  and  the 
latter  has  refused  to  do  so.  Bowen  v.  Park- 
hurst, supra;  Bank  y.  Gage^  79  ni.  207. 
Where— as  appears  from  the  return  to  iiave 
been  the  case  here— the  sheriff  has  taken  all 
proper  steps  to  collect  the  execution,  and  has 
made  demand,  which  has  not  been  complied 
with,  and  has  been  unable  to  find  property 
to  levy  upon,  then  he  is  in  a  ixwitton  where 
he  may  take  the  responsibility  of  returning 
the  execution  before  the  expiration  of  90 
days,  and  tlie  fact  that  he  is  requested  by 
tbe  attorney  of  the  creditor  to  make  tbe  re- 
turn when  such  condltl<Mis  exist  is  no  evi- 
dence that  his  act  is  tliat  of  the  attorneys, 
and  not  his  own  act.  The  facts  exist  which 
show  an  exhaustion  of  the  legal  remedies, 
and  such  facts  are  not  changed  or  modified 
or  affected  by  the  direction  of  the  creditor's 
attorney  to  return  the  execution  unsatisfied. 
We  are  not  prepared  to  say  that  the  insufiS- 
ciency  of  the  afildavit  and  of  the  return  of 
tlie  execution  may  not  be  taken  advantage 
of  in  the  proceeding  In  the  county  court  un- 
der section  5  of  the  insolvent  debtor  act,  when 
the  alBdavit  and  return  are  properly  set  out 


In  the  peaUoa  tot  dlsdiarge,  and  -when  they 
so  tar  fail  to  comply  with  the  requirements 
of  sections  62  and  03  as  to  show  that  the  or- 
Aer  for  a  ca.  sa.,  founded  upon  them,  is  void. 
In  such  case  the  court  making  the  order  tar 
the  execution  against  the  body  of  the  debtor 
would  be  without  power  to  enter  such  order, 
and  hence  the  validity  of  the  order  could  be 
attacked  collaterally.  It  Is  true  that  when 
tbe  debtor  calls  for  a  Jury  to  try  the  ques- 
tion whether  or  not  be  has  been  guilty  of 
fraud  or  failure  to  surrender,  the  issue  to  be 
determined  is  purely  one  of  fact,  and  in  such 
case  the  traverse  of  the  allegations  of  the  affi- 
davit will  amount  to  a  waiver  of  any  ir- 
regularities therein.  Where,  however,  there 
was  no  power  to  make  tbe  order  for  the  writ 
of  ca.  sa.,  such  absence  of  Jurisdiction  In  the 
court  making  the  order  may  be  taken  advan- 
tage ot  In  the  proceeding  for  discharge.  The 
better  practice,  however,  is  to  move  to  quash 
the  writ,  as  was  done  in  Doty  v.  Colton, 
supra.  Our  conclusion  is  that  the  return  up- 
on the  execution  in  this  case  was  sufficient 
as  a  basis  for  the  affidavit  required  to  be 
made  by  section  (12,  above  quoted.  This  be- 
ing BO,  it  will  be  presumed  that  the  affidavit 
was  sufficient  to  Justify  the  Issuance  of  the 
writ  of  capias  ad  satisfaciendum,  nothing 
being  shown  against  tbe  validity  or  suffi- 
ciency of  tbe  affidavit,  wblch  is  conceded  to 
have  been  made.  Tbe  order  for  the  writ  of 
ca.  sa.,  based  upon  such  affidavit,  was  made 
by  the  circuit  court  of  Cook  county,  which 
is  a  court  of  general  Jurisdiction.  "A  court 
of  general  Jurisdiction,  acting  within  the 
scope  of  its  authority.  Is  presumed  to  have 
Jurisdiction  to  render  the  Judgment  or  de- 
cree it  pronounces,  until  the  contrary  ap- 
pears." Knowlton  v.  Knowlton,  155  111.  158, 
39  N.  E.  595. 

But  there  is  another  question  in  the  case. 
It  is  true  that  the  Judgment  of  the  appellate 
court  affirms  the  Judgment  of  the  county 
court  The  Issue  submitted  to  the  county 
court  upon  the  traverse  by  the  petitioner  of  tbe 
allegations  in  the  affidavit  was  an  issue  of 
fact,  and  that  issue  of  fact  was  whether  or  not 
the  petitioner  had  been  guilty  of  a  fraudulent 
disposition  of  his  pr<H)erty,  and  of  an  unjust 
refusal  to  surrender  the  same.  The  Judgment 
creditor  held  the  affirmative  of  this  issue,  and 
as  a  part  of  his  original  case  introduced  In 
evidence,  in  connection  with  other  testlmcmy, 
the  original  execution,  and  the  sheriff's  return 
thereon.  Tbe  object  of  introducing  the  orig- 
inal execution  and  the  sheriff's  return  thereon 
was  to  show,  in  connection  with  other  testi- 
mony, that  a  demand  had  been  made  upon 
the  debtor  for  the  surrrender  of  property,  and 
that  be  bad  refused  to  comply  with  such  de- 
mand. The  petitioner  introduced  in  evidence 
the  direction  of  the  attorneys  to  the  sheriff  to 
return  the  execution  unsatisfied.  It  is  mani- 
fest that  the  only  thing  fotmd  by  the  appellate 
court  in  its  Judgment  Is  that,  as  matter  of  law, 
the  return  of  the  sheriff  was  insufficient  to  au- 
thorize the  issuance  of  the  ca.  sa.  because  of 
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the  direction  so  given  by  the  attorneys  of  the 
appellant.  But  the  judgment  of  the  appellate 
court  makes  no  finding  upon  the  Issue  presoit- 
ed  by  the  traveise  of  the  affidavit.  Counsel 
for  appellee  c<mtends  that,  as  the  appellate 
court  affirmed  the  Judgment  of  the  county 
court,  It  wUl  be  presumed  that  It  found  the 
facts  upon  the  Issue  made  by  the  traverse  <^ 
the  affidavit  the  same  as  the  trial  court  found 
them,  namely,  that  the  petitlmer  ivas  not 
guilty.  Such  undoubtedly  is  the  presumption 
in  the  ordinary  case  of  an  affirmance  by  the 
appellate  court  of  a  Judgment  of  the  trial 
court  But  here  the  appellate  court  in  their 
Judgment,  which  is  based  wholly  upon  their 
view  of  the  law  question,  already  referred  to, 
make  the  following  explicit  statement:  "TlilB 
court  deems  it  unnecessary  to  find  whether  or 
not  the  plaintiff  In  error  was  guilty  of  refusing 
to  surrender  his  estate,  or  of  having  fraudu- 
lently disposed  of  the  same."  In  the  face  of 
this  statement,  we  cannot  entertain  the  pre- 
sumption ordinarily  artring  as  al)ove  stated. 
The  appellate  court  did  not  pass  upon  the 
question  submitted  to  the  trial  court,  as  to 
whether  appellee  was  or  was  not  guilty  of 
tbe  charges  made  against  him.  We  know  of 
no  authority  In  the  statutes  of  this  state  for 
the  entry  of  such  a  Judgment  as  has  been  en- 
tered by  tbe  appellate  court  in  the  case  at  bar. 
Section  87  of  the  practice  act  provides  that, 
"if  any  final  determination  of  any  cause  as 
specified  •  •  •  shall  be  made  by  the  appel- 
late court  as  the  result  wholly  or  in  part  of 
the  finding  of  the  facts  concerning  the  matter 
in  wmtroversy  different  from  the  finding  of 
the  court  from  which  such  cause  was  brought 
by  appeal  or  writ  of  error  It  sliaU  be  the  duty 
of  such  appellate  court  to  recite  in  its  final 
order.  Judgment  or  decree,  the  facts  as  found," 
etc.  But  it  does  not  here  appear  that  the  ap- 
pellate court  finds  the  facts  concerning  the 
guilt  or  innocence  of  appellee  different  from 
the  finding  in  reference  thereto  by  the  trial 
court.  If  It  had  made  the  same  finding  of  the 
fticts  In  regard  to  the  matter  In  ccmtroversy  as 
was  made  in  the  trial  court,  it  was  unneces- 
sary to  recite  in  its  Judgment  the  facts  as 
fbund  by  it,  because  the  statute  only  provides 
for  such  a  recital  in  case  of  a  different  find- 
ing, and  not  where  there  is  the  same  finding. 

The  question  of  the  sufficiency  of  the  affi- 
davit for  arrest,  or  of  the  return  of  the  sheriff 
upon  the  execution,  being  a  question  of  law, 
could  not  be  submitted  to  a  Jury.  The  Jury 
liave  "no  right  to  pass  upon  the  legality  of  the 
process."  Gorton  v.  Frizzell,  20  111.  291.  It 
cannot,  therefore,  be  said  that  a  finding  upon 
tills  question  of  law  is  a  "finding  of  the  facts 
concerning  the  matter  in  controversy  different 
from  the  finding"  of  the  trial  court.  If  either 
of  the  parties  upon  the  trial  in  the  county 
court  had  desired  to  raise  a  question  of  law  as 
to  the  legality  of  the  process,  a  proposition 
should  have  been  submitted  to  that  court  to  be 
held  as  law  in  the  decision  of  the  case.  It  Is 
only  by  the  submission  of  such  pr<^)08ltIons 
where  the  trial  is  before  the'court  without  a 


Jury  that  a  question  of  law  can  be  raised  for 
the  consideration  of  tills  court  If  such  a  ques- 
tion can  be  raised  by  a  q>ecial  Judgment  of 
the  appellate  court,  like  the  one  entered  in  this 
case,  then  section  41  of  the  practice  act  (2 
Starr  &  C.  Ann.  St  p.  1808),  and  aU  tbe  de- 
cisions of  this  court  construing  that  secticm. 
are  rendered  nugatory,  and  of  no  avaU.  Tbe 
Judgn^aent  of  the  appellate  court  is  reversed 
and  the  cause  is  remanded  to  that  court  for 
the  entry  of  such  Judgment,  reversing  or  af- 
firming the  Judgment  of  the  county  court  as 
In  their  Judgment  may  be  proper,  and  reciting 
in  their  Judgment  the  facts  found  by  tbem,  if 
any  such  final  determination  of  the  cause  is 
made  by  them,  as  Is  provided  for  in  aecttcMi  87 
of  the  practice  act  as  above  quoted.  Leave  is 
given  to  withdraw  the  record  of  the  county 
court  filed  in  this  court  for  the  puriiose  of 
refiling  it  in  the  appellate  court.  Neer  v.  Bail- 
road  Oo.,  188  m.  29,  27  N.  B.  706.  Beversed 
and  remanded. 

(lES  111.  sr.9, 
PORTER  V.  PEOPLE.* 
(Snnreme  Court  of  Illinois.     Oct  18.  1895.) 

RaFI— IKDIOTMSKT— EvtOKHOB— VbHDI— IBSTRCO- 
TI0N8. 

1.  Under  Rtv.  St  1893,  c.  88,  t  237,  which 
defines  rape  as  "tbe  carnal  knowledge  of  a  fe- 
male forcibly  and  against  her  will,"  bat  also  de- 
clares that  in  case  of  a  female  under  the  ace 
of  14.  carnal  knowledge,  "either  with  or  with- 
out her  consent"  shall  constitute  rape,  it  is  not 
necessary,  in  an  Indictment  for  assault  with  in- 
tent to  commit  rape  on  a  female  imder  said  age, 
to  Chang  that  the  act  was  forcibly  done. 

2.  where  the  prosecuting  witness  testifies 
that  she  lived  in  Mnrphysboro,  Jackson  coontf, 
lU.,  and  that  the  assault  was  committed  in  de- 
fendant's house,  and  the  defendant  testifies  that 
the  house  in  which  he  lived  at  the  time  was  in 
Murphrsboro,  the  venne  is  suffidentiy  proved. 

3.  An  instruction  that,  if  the  testimony  of 
any  witness  appears  to  be  fair,  and  consistait 
and  the  witness  has  not  in  any  way  been  impeach- 
ed,  the  Juiy  have  no  right  to  disregard  it  from 
mere  caprice  or  without  cause,  although  errone- 
ous, does  n3t  constitute  reversible  error  where  tbe 
iurv  are  told  in  other  instructions  tJiat  in  <»der 
to  convict  the  defendant's  gnilt  must  be  estab- 
lished beyond  a  reasonable  doubt 

Error  to  circuit  court  Jackaoo  county;  O.  A. 
Harker,  Judge. 

Indictment  of  Walter  A.  Porter  for  assault 
with  intent  to  commit  rape.  Defendant  was 
convicted,  and  he  brings  error.    Affirmed. 

A.  B.  Garrett  and  W.  A.  Sdiwartz,  for  plain- 
tiff in  error.  M.  T.  Moloney,  Atty.  Gen.,  and 
John  M.  Herbert,  State's  Atly.  (T.  J.  Scofield 
and  M.  li.  MeweU,  of  cotmsel),  for  defendants 
In  «Tor. 

BAILEY,  J.  Walter  A.  Porter  was  indicted 
in  the  circuit  court  of  Jacltson  county  for  an 
assault  upon  Nora  Blackwood  with  Intmt  to 
commit  rape,  and  at  the  trial  the  jury  found 
him  guilty,  and  fixed  bis  punlsbment  at  im- 
prisonment In  the  penitentiary  for  the  term 
of  one  year.     Sentence  having  been  pronounced 

1  Reported  by  Louis  Boisot  Jr.,  Esq.,  fit  tbe 
Chicago  bar. 


Digitized  by 


Google 


HI.) 


POBTEB  «.  l*£OPt.B. 


887 


npon  bim  In  accordance  wltb  the  verdict,  be 
now  brings  the  rectwd  to  this  court  by  writ 
of  error, 

Tbe  first  proposition  sabmltted  by  counsel 
for  the  defendant  Is  that  tbe  Indictment  Is  In- 
safBclent,  in  that  it  omits  the  use  of  the  word 
"forcibly"  in  Its  description  of  the  offense 
which  the  defendant  Is  charged  with  attempt- 
ing to  commit  The  Indictment  alleges  that 
the  defendant,  "on  the  10th  day  of  October, 
1893,  at  and  within  the  county  of  Jaekson, 
state  of  IlllnoB,  then  and  there  being  a  male 
person  of  the  age  of  sixteen  years  and  upwards, 
unlawfully  and  feloniously  did  make  an  as- 
sault in  and  upon  one  Nwn  Blackwood,  then 
and  there  being  a  female  person  under  the  age 
•of  fourteen  years,  to  wit,  of  the  age  of  eleven 
years,  and  her,  the  said  Nora  Blackwood,  then 
and  there  wickedly,  unlawfully,  and  feloniously, 
with  intent  then  and  there  to  ravish  and  carnal- 
ly know,  contrary  to  the  form  of  the  statute  In 
sudi  case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  same  people  of  the 
state  of  Illinois."  Our  statute  defines  rape  to 
be  "the  carnal  knowledge  of  a  female  forcibly 
and  against  her  will,"  and  ordinarily  the  of'' 
fense  can  be  described  only  by  alleging  that 
it  was  committed  "fcwclbly,  and  against  the 
will"  of  the  female.  But  the  same  section  of 
the  statute  in  which  the  foregoing  definition  of 
the  offense  Is  given  also  provides  that:  "Every 
male  person  of  the  age  of  sixteen  years  and 
upwards  who  shall  have  carnal  knowledge  of 
any  female  person  under  the  age  of  fourteen 
years  either  with  or  without  her  consent,  shall 
"be  adjudged  guilty  of  rape."  3  Starr  &  0. 
St  p.  368,  8  293.  This  prosecution  was  brought 
Tinder  this  latter  clause  of  the  statute,  it  being 
charged  that  the  defendant  was  a  male  person 
of  the  age  of  16  years  and  upwards,  and  that 
the  female  against  whom  the  offense  was  at- 
tempted to  be  committed  was  a  female  person 
under  the  age  of  14  years,  to  wit,  of  the  age 
•of  11  years.  TTnder  these  circumstances  It  was 
immaterial  whether  the  offense  was  forcibly 
and  against  the  will  of  the  female  or  not,  as 
by  the  statute  the  consummated  offense  would 
"have  been  rape  whether  committed  with  or 
without  her  consent.  "We  are  of  the  opinion, 
therefore,  that  the  objection  thus  made  to  the 
Indictment  Is  not  well  taken. 

The  next  point  made  is  that  there  is  no  suffl- 
<;Icnt  evidence  that  the  offense  charged  was 
committed  In  Jackson  coanty.  It  must  be 
confessed  that  the  testimony  of  the  prosecut- 
ing witness,  when  taken  alone,  fails  to  show 
In  what  county  the  assault  took  place.  She 
testifies  that  she  lives  In  Murphysboro,  .Tack- 
.son  county,  111.,  and  has  lived  there  all  her 
life,  though  on  cross-examination  she  admits 
that  ^e  lived  about  10  months  at  Champaign, 
and  after  that  returned  to  Murphysboro.  She 
further  testified  that  some  time  prior  to  the 
-commission  of  the  assault  she  left  her  father's 
^o^se,  and  went  to  live  with  the  defendant, 
.tud  that  it  was  at  his  house  that  the  asrault 
was  committed.  She  fails  to  state,  however, 
where,  or  in  what  county,  the    defendant's 


bouse  Is  situated.  An  ekler  sister  of  the  cott^ 
plaining  witnesB  testifies  that  she  lived  in  Mur- 
physboro, and  that  the  defendant  lived  "not 
very  far"  from  where  she  was  living.  In  an- 
other ttlace  she  says  that  the  defendant  lived 
"but  a  little  piece."  and  In  anothor  that  he 
lived  "Just  a  little  ways  over,"  from  where 
tibe  did.  This  testimony  might,  perhaps,  be 
regarded  as  too  uncertain  to  prove  beyond  a 
reasonable  doubt  that  the  offense  was  commit- 
ted In  Jackson  county,  but  the  matter  is  placed 
beyond  doubt  by  the  testimony  of  the  defend- 
ant himself.  "When  on  the  stand  testifying  In 
bis  own  behalf  he  states  positively  that  the 
house  in  which  he  was  living  at  the  time  the 
assault  Is  alleged  to  have  been  committed  was 
In  Murphysboro,  and  that  the  complaining  wit- 
ness was  then  living  with  him  at  that  house, 
thus  fixing  the  location  of  the  defendant's 
house  and  tbe  venue  of  tbe  offense  beyond  all 
possible  doubt. 

It  Is  next  Insisted  that  the  evidence  Is  In- 
saOiclent  to  wairant  a  verdict  of  guilty.  The 
testimony  of  the  complaining  witness.  If  be- 
lieved by  the  Jury,  was,  in  our  opinion,  sufil- 
dent  to  warrant  the  Jury  in  finding  the  de- 
fendant guilty.  Her  teetimcmy  is  corroborated 
by  that  of  other  witnesses,  who  testify  to 
declarations  and  admissions  made  by  the  de- 
fendant at  various  times  since  the  time  of  the 
alleged  assault,  and  it  is  disputed  as  to  ma- 
terial matters  by  that  of  the  defendant  A 
discussion  of  the  evidence  In  detail  would  serve 
no  useful  purpose,  and  all  we  need  to  say  is 
that  it  is  sofllcient  to  sustabi  the  verdict  Tbe 
case  was  one  for  the  Jury,  and  we  are  able  to 
see  no  tenable  ground  upon  which  to  call  in 
question  their  finding.  They  saw  and  heard 
the  witnesses,  and,  they  having  come  to  the 
concliislon  that  the  witnesses  for  the  prosecu- 
tion have  testified  to  the  truth,  their  finding 
must  be  accepted  as  final. 

Complaint  Is  made  of  the  following  Instruc- 
tion given  to  the  Jury  at  the  Instance  of  the 
prosecution:  "You  are  Instructed  that  If  the 
testimony  of  any  witness  appears  to  be  fair, 
is  not  unreasonable,  and  Is  consistent  with  it- 
self, and  the  witness  has  not  in  any  way  been 
impeadied,  then  you  have  no  right  to  disre- 
gard the  evidence  of  such  witness  from  mere 
caprice,  or  without  canse.  It  is  the  duty  of 
the  Jury  to  consider  the  whole  of  the  evidence, 
and  to  render  a  verdict  in  accordance  wltb  the 
weight  of  the  evidence  in  the  case."  This  in- 
struction, standing  alone-,  would  doubtless  be 
erroneous.  In  criminal  cases  the  defendant 
cannot  be  found  guilty  upon  a  mere  preponder- 
ance of  the  evidence,  but  his  guilt  must  be 
established  by  evidence  sufficiently  strong  to 
exclude  from  the  minds  of  the  Jury  all  reason- 
able doubt  on  that  subject  But  It  to  clear 
that  In  this  case  the  Jury  could  not  have  been 
misled  by  the  giving  of  the  foregoing  instruc- 
tion. In  several  other  instructions  given  at 
the  Instance  of  the  prosecution,  as  well  as  in 
quite  a  large  number  of  instructions  given  at 
tbe  Instance  of -the  defendant  the  rule  that,  Ip 
order  to  a  conviction,  the  guilt  of  the  defend- 
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ant  mmrt  be  establUbed  beyond  a  leawnable 
doubt,  la  plainly  and  empbatlcally  expressed, 
and  It  Is  reiterated  In  yarious  ways,  so  the 
Jury  could  not  bave  been  left  to  suppose  tbat 
bla  conviction  would  be  warranted  by  a  mere 
preponderance  of  the  evidence.  We  tblnk  the 
error  In  tbe  Instruction  above  cited  was  fully 
cored  by  tbe  numerous  other  Instructions  given 
at  tbe  request  of  both  partle& 

It  18  finahy  urged  that  the  verdict  is  Insuffi- 
cient In  that  It  falls  to  find  whether  or  not  the 
defendant  was  between  the  ages  of  10  and  21 
years,  as  required  by  section  10  of  the  act  to 
establish  the  Illinois  reformatory.  3  Starr  & 
O.  St  lO&L,  There  was  no  evidence  given  at 
the  trial  as  to  the  age  of  the  defendant  beyond 
what  may  be  inferred  from  the  fact  tbat  he 
was  a  married  man,  and  father  of  one  chUd. 
No  objection  was  made  to  the  rerdlct  at  tbe 
time  It  was  returned  by  the  Jury  on  tbe  ground 
tbat  It  tailed  to  find  the  defendant's  age.  But 
the  necessity  for  such  finding  In  a  case  like  tbe 
present  la  settled  adversely  to  the  contentlcm  of 
the  defendant  by  tbe  recent  case  of  Sullivan  v. 
People  OIL  Sup.)  40  N.  B.  288.  After  care- 
fully examining  the  entire  record,  we  fall  to 
find  any  error  for  which  the  Judgment  should 
be  disturbed,  and  It  will  therefore  be  affirmed. 
Judgment  affirmed. 

(1S7  111.  6M) 

UNION  STOOK-TARD  &  TRANSIT  CO.  t. 
MALL0R7.  SON  &  ZIMMERMAN  CO.i 

(Supreme  C!ourt  of  IlUnois.     Oct  11.  1895.) 

CONVEKSION  BT  AOISTBB— FIU.VDOLEKT  BaLB— 

AoENCT—£vioB»CB— Custom  and  Ubaob. 

1.  The  Ownor  of  cattle  sold  them,  and  gave 
the  purchaser's  agent  an  order  therefor,  directed 
to  the  agister  who  had  chaise  of  the  cattle. 
Beld,  that  the  agister  was  not  Uable  to  such  own- 
er, in  trover,  for  a  subsequent  wrongful  disposal 
of  them,  since  at  the  time  of  such  disposal  the 
■aid  owner  no  longer  bad  title  to,  or  right  to  pos- 
session of,  Qie  cattle. 

2.  The  fact  that  such  sale  was  fraudulent  on 
the  part  of  the  purchaser  does  not  affect  the  case, 
in  the  absence  of  any  rescission,  since  a  fraudu- 
lent sale  is  valid  until  rescinded. 

3.  In  an  action  of  trover  by  the  seller  of 
the  cattle,  against,  the  agister,  for  their  alleged 
conversion,  evidence  that  the  person  to  whom 
the  agister  delivered  the  cattle  had  been  previous- 
ly recognized  by  the  purchaser  as  authorized  to 
receive  cattle  for  him  is  admissible,  even  though 
the  seller  did  not  know  of  it  since  tbe  Issue  is 
not  as  to  the  agent's  authority  to  buy  the  cattle, 
but  bis  antbority  to  receive  tbem  after  they  are 
bought  with  which  latter  question  the  seller  has 
no  concern. 

4.  A  person  dealing  at  a  particular  market 
will  be  taken  to  have  dealt  according  to  the  cus- 
tom and  usage  of  that  market;  and,  if  he  em- 
ploys another  to  act  for  him  in  carrying  on  busi- 
ness dealings  at  such  market,  he  will  be  held  as 
intending  that  the  business  should  be  conducted 
BCCOrdinK  to  the  general  usage  and  custom  of 
such  market,  wheUier  he  in  fact  knows  of  the 
custom  or  not  Samuels  v.  Oliver,  22  N.  B.  499, 
130  111.  73.  followed. 

5.  An  agister  of  cattle  is  only  required  to 
act  with  reasonable  care  and  diligence,  and  in  ac- 

1  Reported  by  Iiouia  Boisot  Jr.,  Bsq.,  of  the 
Chicago  bar. 


cordance  with  the  nsagea  and  eoatons  ef  eany- 
hur  on  business  at  the  place  where  he  does  boa- 
ness. 

Appeal  from  appellate  court.  First  district 

Action  of  trover  by  Mallory.  Son  &  Zim- 
merman Company  against  the  Union  Stock- 
Tard  &  Transit  Company.  Pbiintlff  obtain- 
ed Judgment  which  waa  affirmed  by  the  ap- 
pellate court  54  111.  App.  170.  Defendant 
appeals.    Reversed. 

Samuel  Flelschman,  for  a  year  or  two  prior 
to  May  14,  1890,  was  a  cattle  buyer  at  the 
Union  Stock  Yards  In  Chicago.  He  did  an 
extensive  business,  chlefiy  In  acting  as  buyer 
or  agent  for  butchers  and  cattle  dealers  who 
resided  outside  tbe  city  of  Chicago.  One  of 
the  persons  for  whom  he  so  acted  was  a 
Walter  Bussell,  of  Detroit  The  business 
was  conducted  about  as  follows:  Bussell 
would  notify  Flelschman  by  letter  or  wire 
when  he  desired  cattle.  Flelschman  would 
go  into  the  yards,  pick  out  such  cattle  as,  In 
his  opInI(»i,  suited  the  requirements  of  bis 
principal,  negotiate  with  the  commission 
man  to  whcon  the  cattle  desb:«d  by  Flelsch- 
man had  been  consigned,  and,  if  the  price  of 
the  cattle  was  satisfactorily  arranged,  buy 
them.  Thereupon  the  commission  man  and 
Flelschman  would  go  to  tbe  welgbmaster  of 
tbe  stock-yard  company,  by  whom  waa  made 
out  a  scale  ticket,  giving  the  number  and 
weight  of  the  cattle,  from  whom  purchased, 
to  whom  weighed,  and  containing  other  maa- 
oranda  respecting  the  sale,  which  was  de- 
livered to  tbe  seller.  Tbe  scale  ticket  was 
then  taken  by  the  seller  to  his  office,  and  the 
price  of  tbe  cattle  sold  behig  paid  by  the 
buyer  ae  agent  or  a  credit  given  for  the 
price  thereof,  the  seller  gave  to  the  buyer  an 
order  upon  the  stock-yard  cmnpany  to  de- 
liver the  cattle  so  sold.  Upon  presentation 
of  this  order  to  the  stock-yard  company,  or 
Its  employes  in  charge  of  deliveries  of  cat- 
tle, the  cattle  mentioned  in  tbe  order  woe 
turned  over  to  the  buyer  or  agent,  for  ship- 
ment or  other  disposition,  as  will  be  mention- 
ed later.  Flelschman  had  acted  as  the  agent 
of  Bussell  in  the  purchase  of  cattle  In  the 
way  described  for  a  period  of  something  over 
one  year,  and  less  than  two  years;  say  15  to 
18  months  prior  to  May  14, 1890.  During  tliis 
time  he  also  purchased  cattle  for  other  non- 
resident butchers  and  cattle  dealers,— notably, 
N.  Phillips  and  L.  Flelschman.  On  May  IB, 
1890,  Bussell,  at  Detroit,  telegraphed  to 
Flelschman,  at  Chicago,  to  buy  him  (Bussell) 
"a  load  of  cattle.  If  Just  right;  if  they  are  my 
kind,  and  come  right"  On  the  morning  of 
May  14,  1890,  Flelschman  told  Mr.  Zimmer- 
man, of  the  plaintiff  company,  that  he  had  an 
order  from  Bussell  for  cattle;  and  between 
9  and  10  o'clock  on  that  day  the  plalntlft, 
acting  through  Mr.  Zimmerman,  sold  to 
Flelschman  27  head  of  cattle,  and  delivered 
to  Flelschman  an  order  as  follows: 

"Chicago,  May  14,  1890.  Union  Stock- Yaid 
&  Transit  Co.:  Please  deliver  to Bus- 
sell    27    cattle,    hogs,    sheep. 
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Block  ,  pen  ,  dlrlslon  D,  scale  6. 

Mallory,  Son  &  Zimmerman  Co.,  per  Wm. 
Buhlman." 

Fleischman  took  the  order,  and  later  In  the 
day  sold  the  cattle  mentioned  therein  to 
Holmes  &  Pattlson,  a  commission  firm  doing 
bnstness  at  the  stock  yards,  and  going  to  tbe 
ecnles  used  In  connection  with  the  block  and 
pen  where  the  cattle  were,  with  a  representa- 
tire  of  the  firm  of  Holmes  &  Pattlson,  In- 
dorsed the  order  aa  follows: 

"To  Holmes  &  Pattlson.  BnsseU.  S. 
I<^elschmaD." 

Thereupon  the  27  cattle  mentioned  In  the 
order  were  delivered  to  Holmes  &  Pattlson  by 
the  stock-yard  comi)any. 

On  the  next  day  the  officers  of  the  plain- 
tiff company  heard  rmnors  to  the  effect  that 
Fleischman  had  run  away,  and  thereupon 
Mr.  Zimmerman  and  Mr.  Mallory,  (^cers  at 
•appellee  company,  went  to  the  Transit  House, 
where  Fleischman  lived,  for  tlie  purpose  of 
learning  "whether  he  was  going  to  pay  for 
the  cattle,"  but  did  not  succeed  in  finding 
him  there;  not,  indeed,  so  far  as  appears,  did 
they  ever  find  him.  Not  finding  Fleischman 
at  the  Transit  House,  the  plaintiff  company 
made  out  and  forwarded  the  following  bill 
and  letter  to  Mr.  Bussell,  at  Detroit: 

"U.  S.  Yards,  111.,  6A4.  1890. 
"Office  of  MalloiT,   Son  &  Zimmerman  Co. 
"Sold  Wm.  BuBseU: 


Date. 

CattI*. 

Hogii. 

Sheep. 

Welgbt. 

oa.i>rio^ 

Amovnt. 

«-U 

6.IM 
S,170 

Z,2S0 
7.B80 
1.600 
)r.200 

4e. 
8.«S 
So. 
S.40 

•UOU 
IDtoa 
SO  00 

1T««7 
4S  00 
108  80 

. 

»60 

(.40 

*XM 

91 

»84«n 

"Dear  Sir:  We  sold  the  above  cattle  to  S. 
Fleischman,  for  your  acct.,  on  tbe  date  as 
above,  but  have  not  rec'd  payment  for  same. 
Please  remit  at  once,  and  obUge.  Xours, 
tesp'y,  Malloiy,  Son  &  Zimmerman  Ca,  per 
Bryant." 

The  first  thing  Bussell  appears  to  have  done, 
on  receiving  this  communication,  was  to  con- 
sult an  attorney,  who  replied  as  follows: 

"Detroit,  May  27,  1890.  Messrs.  MaUory, 
Son  &  Zinmierman  Company,  Union  Stock- 
Yards,  Chicago— Gentlemen:  In  reply  to  your 
favor  of  tbe  14th  Inst  to  Walter  Bussdl,  he 
wishes  me  to  say  that  he  has  neltber  ordered 
nor  received  from  Mr.  Fleischman  the  bill  of 
cattle  covered  by  your  memorandum,  nor  any- 
thing like  It,  and  he  therefore  will  decline  to 
pay  the  account  Fleischman  must  have 
bought  that  lot  for  some  one  else,  or,  at  all 
events,  turned  them  over  to  some  one  else. 
Tours,  very  truly,  W.  M.  Lllliebrldge." 

The  next  step  taken  by  the  plahitlff  com- 
pany was  to  forward  to  the  stock-yard  com- 
pany the  following  communication: 

"Mallory,  Son  &  Zimmerman  Company.  (In- 
corporated.)     Bstabllsbed    1862.      Live-Stock 


Commlsal<8t  Merchants.  Union  Stock  Yards. 
lU.,  May  28,  1880.  Union  Stock-Yard  &  Tran- 
sit Co.  to  Mallory,  Son  &  Zimmerman  Co., 
Dr.:  To  27  cattle,  as  per  blU  attached,  (846.- 
78.  These  cattle  were  sold  to  S.  Fleischman, 
May  14th,  for  account  of  Wm.  Bussell,  Detroit, 
and  we  gave  the  ord«:  to  Wm,  Bussell  direct 
Your  employes  delivered  tlie  cattle  to  other 
parties,  and,  as  Mr.  Bussell  did  not  get  the 
cattle,  he  refuses  to  pay  for  them;  and,  as 
you  delivered  the. cattle  to  others  than  Wm. 
Bussdl,  we  look  to  you  for  the  amount. 
Please  adjust  the  same  at  once,  and  oblige. 
Mallory,  Son  &  Zhnmerman  Co.,  per  C.  A. 
MaUory,  Treas." 

The  bill  mentioned  In  tbe  letter  vras  the 
same  as  that  above  set  forth  In  the  lett»  of 
May  14tb  to  Bussell. 

The  following  reply, was  thereupon  made  by 
the  defendant  company  (appellant  In  this 
court): 

"The  Union  Stock-Yard  and  Transit  Com- 
pany of  Chteago.  Jas.  H.  Ashby,  General  Sih 
polntendent.  Union  Stock  Yards,  Chicago. 
May  24th,  1890.  Mallory,  Son  &  Zimmerman 
Co.,  Union  Stock  Yards,  Glty—GenQemen: 
Referring  to  your  claim  of  $846.78,  under  date 
of  the  23rd  instant,  account  of  alleged  wrong 
d^very  of  cattle  by  the  employes  of  this  cmu- 
pony,  would  say  that  I  find,  upon  examination 
of  your  order,  that  these  cattle  Wore  properly 
ddlvered  on  It,  as  directed,  and  consequently 
we  can  assume  no  responsibility  in  the  matter. 
Very  respectfully,  James  EL  Ashby,  General 
Superintendent" 

Subsequently,  and  on  June  18^  1890,  formal 
demand  for  the  poeaesslMi  of  the  27  cattle  was 
made  by  the  plaintiff  compcmy  upoa  the  de- 
fendant company,  and  at  a  later  period  an  ac- 
tion of  trover  for  the  conversion  of  the  27 
cattle  was  commenced  by  the  appellee  against 
the  appellant  and  proceeded  to  Judgment  for 
$1,004.26,  being  the  sum  toe  which  the  27 
cattle  were  sold,  and  interest  thereon  from  the 
date  of  sale  to  the  date  of  trial,  and  from  that 
Judgment  the  stock-yard  company  has  appeal- 
ed, first  to  the  appellate  court  for  the  First 
district  and,  on  the  affirmance  there  of  the 
Judgment  of  the  court  below,  to  this  court 

Winston  &  Meagher,  for  appellant  Peck, 
Miller  &  Starr,  for  appellee^ 

MAGRUDISR,  J.  (after  stating  the  facts). 
Tills  Is  an  action  of  trover  brought  by  the 
appellee,  Mallory,  Son  &  Zimmerman  Com- 
pany, an  Incorporated  company  of  live-stock 
commission  merchants  doing  business  at  the 
stock  yards  In  the  city  of  Chicago,  against 
tbe  appellant,  the  Union  Stock- Yard  &  Tran- 
sit Company,  to  recover  the  value  of  27 
bead  of  cattle  alleged  to  have  been  converted 
by  the  appellant.  In  an  action  of  trover, 
which  Is  a  possessory  action,  the  plaintiff 
must  recover  upon  the  strength  of  his  own 
title,  and  not  ui>on  the  weakness  of  his  ad- 
versary's title;  and  he  must  show,  not  only 
a  tortious  conversion  of  the  personal  prop- 
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«rty  by  the  defendant,  bnt  also  tbat  at  the 
time  of  the  alleged  converalon  he  had  the 
right  of  property,  general  or  special,  in  the 
cliattels  converted,  and  also  the  possession, 
or  a  right  to  the  immediate  possession,  there- 
of. There  must  be  a  concurrence  both  of 
the  right  of  property,  general  or  special,  and 
of  the  actual  possession,  or  the  right  to  im- 
mediate possession,  and  this  concurrence 
must  exist  at  the  time  of  the  conTersion. 
Davidson  v.  Waldron,  31  111.  120;  Forth  t. 
Pursley,  82  111.  152;  Owens  t.  Weedman, 
Id.  409;  Montgomery  t.  Brash,  121  111.  513, 
13  N,  K  230;  Frink  v.  Pratt,  130  IlL  327, 
22  N.  E.  819;  26  Am.  &  Eng.  Bnc.  Law, 
p.  744.  There  is  evidence  in  the  record  tend- 
ing to  show  that  the  title  to  the  cattle  had 
passed  out  of  appellee  when  the  alleged  con- 
version took  place,  and  that  both  the  right 
of  property  and  the  right  of  possession  were 
In  Busseil  when  the  cattle  were  delivered 
by  appellant  to  Flelschman,  or  to  Holmes 
&  Fattison  at  Fleischman's  request.  On  May 
13,  1880,  which  was  Sunday,  Busseil,  in  De- 
troit, telegraphed  to  Flelschman,  at  the  stock 
yards  in  Chicago,  to  buy  a  load  of  cattle 
for  him.  E^rly  on  the  next  morning  (Mon- 
day, May  14,  1890),  Flelschman  went  to  Zlnt- 
merman,  a  member  of  the  appellee  company, 
and  told  him  of  the  telegram  thus  received 
from  BusselL  Flelscliman  and  Zimmerman 
together  visited  the  cattle  pens  of  appellant, 
between  9  and  10  o'clock  on  that  morning, 
and  there  looked  at  several  bunches  of  cat- 
tle held  for  appellee  by  appellant,  and  agreed 
on  the  price  of  27  head  of  cattle.  Zimmer- 
man caused  the  cattle  so  selected  to  be  taken 
by  one  of  his  employ&s  to  the  scales  In  the 
yard,  and  weighed  by  appellant's  weighmas- 
ter,  who  made  out  the  scale  tickets,  showing 
the  number  and  weight  of  the  cattle,  and 
the  names  of  the  seller  and  of  the  person  to 
whom  they  were  weighed.  The  scale  tick- 
ets are  in  evidence,  and  show  the  names  of 
appellee  and  of  Busseil,  and  are  signed  by  the 
weighmaster  of  appellant.  Bleischman  was 
present  when  the  cattle  were  weighed,  or 
when  Zimmerman  directed  them  to  be  car- 
ried to  the  scales  to  be  weighed.  The  scale 
tickets  were  taken  to  appellee's  office,  and 
there  appellee  made  out,  and  signed  and  de- 
livered to  Flelschman,  an  order  on  appellant 
to  deliver  to  Busseil  the  27  head  of  cattle. 
On  the  same  day,  Flelschman  presented  this 
order  to  appellant,  and  appellant  delivered  to 
him  the  cattle.  It  was  not  the  business  of 
appellant  to  buy  and  sell  cattle,  bnt  the  ap- 
pellant operated  the  stock  yards;  and  Its 
business  is  to  receive  stock,  and  weigh  it, 
and  see  that  it  Is  properly  fed  and  watered. 
Appellee's  business  was  to  sell  stock  on  com- 
mission, and  sometimes  buy  it  on  order; 
and  It  liad  been  engaged  In  that  business  at 
the  stock-yards  for  some  22  years,  having 
dealings  with  appellant  every  day  In  the 
year  except  Sunday.  Flelschman  also  had 
been  buying  stock  for  more  than  a  year  at 
the  stock  yards  for  Busseil  and  other  par- 


tlesi  and  had  bad  dealings  with  appellee  be- 
fore May  14,  1890.  The  testhnony  of  both 
Zimmerman  and  Mallory  (the  former  being 
the  salesman  of  appellee^  and  the  latter  Its 
treasurer  and  manager)  is  that  there  was  a 
sale  of  the  cattle  to  Busseil  when  the  de- 
lively  order  was  given  to  Flelschman,  and 
that  appellee  then  extended  upon  its  books  a 
credit  of  a  few  days,  or  i>erhaps  a  week,  to 
Busseil.  There  was  a  symbolical  delivery  of 
the  cattle  by  appeUee  to  Flelschman,  and 
therefore  an. execution  of  the  contract  of  sale. 
When  the  vendor  delivers  to  the  purchaser, 
or  to  the  purchaser's  authorized  agent,  an 
order  upon  the  vendor's  bailee  to  deliver  the 
goods  sold  to  such  purchaser  or  agent,  there 
Is  a  constructive  delivery  of  the  property: 
and  the  delivery  of  the  order  vests  the  par- 
chaser  with  the  indicia  of  ownership,  and 
has  the  same  effect  in  transferring  the  title 
to  the  property  as  the  delivery  of  the  prop- 
erty. Mccormick  v.  Hadden,  37  111.  370; 
Burton  v.  Cuiyea,  40  111.  320;  Webster  v. 
Granger,  78  IlL  230;  Tuxwortb  v.  Moore, 
9  Pick.  347;  Carter  v.  Willard,  19  Pick.  L 
It  follows  that  the  title  to  the  cattle  passed 
from  appeUee  to  Busseil;  and.  If  the  title 
remained  In  Busseil  at  the  time  of  the  al- 
leged conversion  of  the  property,  then  this 
action  was  improperly  brought  in  the  name 
of  appellee,  and  cannot  be  maintained.  If 
there  was  a  conversion,  it  mast  be  regarded 
as  having  taken  place  on  May  14, 1890,  when 
the  cattle  were  delivered  by  appellant  to 
Flelschman,  and  not  on  June  18,  1890,  whoi 
appellee  made  a  formal  written  demand  upim 
appellant  for  the  possession  of  the  property. 
In  trover,  demand  and  refusal  do  not  neces- 
sarily constitute  the  conversion,  but  are  only 
evidence  of  it  A  Gonversion  is  any  unan- 
thorlzed  act  which  deprives  a  man  of  his 
property  permanently,  or  for  an  Indefinite 
time,  and  when  such  a  conversion  has  taken 
place  a  demand  is  not  necessary.  A  wrong- 
ful assumption  of  the  ownership  of  property 
may  be  a  conversion  in  itself,  and  render  a 
demand  and  refusal  unnecessary.  Demand 
and  refusal  are  evidence  of  conversion  when 
the  defendant  Is  In  such  a  condition  that  be 
can  deliver  the  property  ft  he  will,  iobn- 
son  V.  Howe,  2  Oilman,  342;  Bruner  v.  Dy- 
baU,  42  ni.  34;  Hiort  v.  Bott,  L.  H.  »  Bxch. 
86;  Hawkins  v.  Hoffman,  6  Hill,  586*  41  Am. 
Dec.  767,  and  notes.  It  is  not  claimed  by 
appellee  that  appellant  delivered  the  cattle 
to  Flelschman  on  May  14,  1890,  with  any 
evil  intent,  or  from  any  improper  motive, 
or  that  it  thereby  acted  with  a  want  of  good 
faith.  If  appellant  was  then  guilty  of  a  con- 
version, it  must  be  because  it  parted  with 
the  cattle  through  mistake  or  negUgoice. 
It  was  certainly  Justified  at  that  time  tn  re- 
garding Busseil  as  the  owner  of  the  cattle, 
and  entitled  to  the  possession  thereof,  and  In 
concluding  that  the  right  of  property  and  of 
possession  had  both  passed  from  appellee. 
The  trial  court  refused  to  Instruct  the  ]nry. 
at  defendant's  request,  that  to  maintain  this 
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action'  the  ^alntUf'  mtast  r^over  on  the 
strength  ot  Its  own  title  to  the  cattle,  and 
Hbow  In  Itself  either  a  genosl  or  special 
property  therein,  and  that  at  the  time  of  the 
alleged  converalon  it  bad  not  only  the  right 
of  property  In  the  cattle,  but  also  the  right 
to  tbe  immediate  poBsesslon  of  the  same. 

It  is  claimed,  howeTer,  that  tbe  sale  fi-om 
appellee  to  Bnssell,  throngh  Flelschman,  was 
fraudulent  Flelschman  is  alleged  to  have 
been  a  special  agent,  and  not  a  general  agent, 
of  -BuBsell.  A  general  agent  Is  one  who  is 
authorized  to  do  all  acta  connected  with  a 
particnlar  business,  or  In  a  particular  place, 
while  a  special  agent  is  one  who  Is  empow- 
ered to  act  only  In  a  specific  tiansactl<n. 
Mechem,  Ag.  i  6;  1  Am.  &  Bng.  Bnc.  Law, 
p.  348.  Flelschman  U  said  to  have  had  no 
authority  to  buy  cattle  for  Buss^,  except 
when  he  received  an  order  to  buy  a  particnlar 
lot  of  cattle,  and  that  his  authority  to  malce 
purchases  of  cattle  was  limited  to  the  par- 
ticular wder  received  by  bim.  It  la  then 
contended  that  he  received  an  ordw  by  tele- 
graph, sent  on  May  13,  1880,  to  buy  cattle; 
that  on  May  14,  1880,  he  bought  a  lot  of 
cattle  from  another  party  than  appellee,  and 
shipped  them  to  Bussell,  and  drew  on  Bus- 
sell  f<Mr  the  purchase  money,  and  that  Bussell 
paid  for  tbe  cattle  so  purchased  and  shipped 
to  him.  Appellee  contends  that  Flelschman 
bad  exhausted  his  authority  to  buy  for  Bus- 
sell  when  he  told  Zimmerman  that  he  had 
an  order  from  Bussell,  and  that  he  obtained 
the  cattle  from  appellee  without  having  any 
authority  from  Bussell  to  do  so,  and  without 
having  any  intention  to  pay  for  the  same, 
and  that  his  conduct  In  thus  obtaining  the 
cattle  from  appellee,  and  subsequently  sell- 
ing them  to  Holmes  &  Pattlson,  Instead  of 
shipping  them  to  Buss^,  was  a  fraud  on 
appellee.  Whether  the  purchase  of  the  cat- 
tle from  appellee  was  made  by  Flelschman 
before  or  after  the  other  purchase  was  made 
by  him  may  be  considered  doubtful,  under 
the  evidence,  If  It  were  proper  to  consider 
the  evidence.  If  he  bought  of  appellee  un- 
der the  order  received  by  bIm,  and  before 
his  authority  was  exhausted,  then  It  cannot 
be  said  that  there  was  any  fraud  In  the  orig- 
inal purchase  of  the  cattle  from  appellee,  but 
only  in  the  subsequent  disposition  of  them  to 
Holmes  &  Pattlson.  It  may  be  conceded, 
however,  that  the  question  whether  the  sale 
of  the  cattle  by  appellee  to  Bussell  was 
fraudulent  or  not  was  a  question  of  fact,  to 
be  determined  by  the  Jury  under  proper  In- 
structions, and  that  the  judgment  of  the  ap- 
pellate court  establishes  the  fraudulent  char- 
acter of  the  sale,  as  between  appellee  and 
BusseU,  or  Flelscbman.  Bussell  denies  that 
he  gave  Flelschman  any  authority  to  buy 
this  particular  lot  of  cattle  from  appellee. 
One  who  holds  out  another  as  his  agent  to 
act  for  him  In  a  given  capacity,  and,  by  his 
habits  and  course  of  dealing,  justiSes  the 
inference  that  such  other  is  authorized  to  act 
as  bis  agent,  whether  it  be  in  a  single  trans- 


action, or  In  a  serl^  of  transiictlons,  will  not 
be  heard  to  deny  the  agency,  to  the  prejudice 
of  an  Innocent  party,  who  has  been  led  to 
rely  upon  the  appearance  of  authority  in  the 
agent  Mechem,  Ag.  iS  83,  84.  Whether  or 
not  BuBseill's  conduct  towards  Fleischman 
was  such  as  to  justify  appellee  In  dealing 
with  Flelschman  as  having  auth(«Ity  to  act 
for  Bussell,  Is  a  question  which  seems  to  be 
immaterial,  except  so  far  as  It  cutcerns  the 
validity  of  the  sale,  because  thla  la  not  a 
suit  by  appellee  against  Bnssell.  Nor  does 
the  question  here  arise  whether  or  not 
Holmes  &  Pattlson  were  bona  fide  purchas- 
ers of  the  goods  from  Flelschman,  as  this 
Is  not  a  suit  against  Holmes  &  Pattlson. 
This  suit  is  brotight  by  appellee  against  the 
appellant.  Its  bailee  or  agister,  charging  the 
latter  with  having  Improperly  delhered  tbe 
goods  to  Flelschman  when  tbe  dellvvry  order 
directed  them  to  be  delivered  to  BusselL 
Where  a  sale  of  goods  Is  made  throagh  the 
fraudulent  representations  of  the  pnrchaser, 
or  wbere  the  fraud  In  the  sale  arises  from 
the  Intention  of  tbe  purchaser  not  to  pay  for 
the  goods,  the  sale  Is  voidable  only,  and  not 
absolutdy  void.  8  Am.  &  Eng.  Bnc.  Law, 
pp.  781,  822,  823;  BenJ.  Sales,  bk.  3,  c.  2, 
8  433.  The  sale  being  voidable,  it  results 
that  the  vendor  may  rescind  It,  If  he  so  elects. 
But  this  rescission  must  be  made  before 
other  rights  acquired  In  good  faith  have  In- 
tervened. If,  before  the  vendor  exercises 
his  election,  the  vendee  makes  a  transfer  to 
an  innocent  third  person,  for  a  valuable  con- 
sideration, such  third  person  will  hold  the 
property,  as  against  the  original  vendor. 
Brundage  v.  Oamp,  21  HI.  330;  Fawcett  v. 
Osbom,  32  III.  411;  Butters  v.  Haughwout, 
42  111.  18;  Dock  Co.  V.  Foster,  48  111.  507; 
Doane  v.  Lockwood,  116  lU.  480,  4  N.  B.  600; 
FarweU  v.  Hanchett,  120  HI.  578,  11  N.  B. 
875;  2  Schouler,  Pers.  Prop.  K  408,  400; 
Benj.  Sales,  {  433;  26  Am.  &  Bug.  Enc. 
Law,  p.  786,  and  notes.  In  the  case  at  bar 
it  Is  undlspntably  shown  that  the  appellee 
exercised  no  election  to  rescind  the  sale  be- 
fore the  cattle  were  delivered  to  Flelschman 
Upon  the  order  given  to  him  by  appellee. 
"The  title  of  the  fraudulent  purchaser  Is  sub- 
ject to  be  divested,  at  the  election  of  the 
seller,  within  any  reasonable  time  after  tbe 
fraud  is  discovered."  Doane  v.  Lockwood, 
supra.  Here  the  fraud  was  not  discovered 
until  after  the  alleged  conversion  took  place 
This  being  so,  the  title  was  still  In  BusseU 
at  the  time  of  the  conversion,  and  had  not 
become  revested  in  appellee  by  rescisalon. 
We  are  therefore  inclined  to  hold  that  the 
jury  should  have  been  Instructed  upon  this 
subject  In  accordance  with  defendant's  re- 
quest, as  above  Indicated. 

It  Is  said,  howev^,  that  the  point  as  to 
the  existence  of  the  title  in  Bussell  at  the 
time  of  the  conversion  is  merely  technical, 
and  that  it  is  Immaterial  whether  appelant 
should  be  made  to  respond  for  the  value  of 
the  cattle  to  appellee  or  to  Bnssell.    With- 
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out  conceding  that  there  Is  any  force  In  thla 
suggestion,  we  will  notice  some  of  the  other 
errors  assigned. 

By  the  fifth  instruction  glyen  tor  the  plain- 
tiff the  jury  were  told  that  "proof  of  the 
fact,  if  it  be  a  fact,  tliat  Bussell  had  on  for- 
mer occasions  recognized  Fleischman  as  his 
agent  In  malting  purchases  of  cattle  for  him 
is  not  sufficient  to  charge  him,  or  justify  the 
Union  Stock-Tard  &  Transit  Company  in  de- 
livffl-ing  cattle  to  Fleischman,  for  Bussdl, 
when  they  had  an  <wder  from  the  plaintiff  to 
deliver  to  Buss^  himself,  without  proof  that 
at  the  time  of  the  transaction  in  question  the 
plaintiff  had  knowledge  of  such  former  recog- 
nition." The  court  refused  to  give  the  fifth 
instmctlon  asked  for  the  defendant,  which 
is  as  follows:  "The  Jury  are  instructed  that 
a  person  dealing  at  a  particular  market  will 
be  taken  to  have  dealt  according  to  the  ens- 
torn  and  usage  of  that  market,  and,  if  he  em- 
ploys another  to  act  for  him  in  carrying  on 
business  dealings  at  such  market,  he  will  be 
held  as  intending  that  the  business  should  be 
conducted  according  to  the  general  usage  and 
custom  of  such  market;  and  this  is  the  role 
whether  he  in  fact  knows  of  the  custom  or 
not"  It  is  assigned  as  error  that  the  court 
gave  the  fifth  instruction  asked  by  the  plain- 
tiff, and  refused  the  fifth  instruction  asked 
by  the  defendant.  In  connection  with  these 
instructions,  it  may  be  noted  that  the  de- 
fendant below  offered  in  eridence  six  orders 
on  appellant  for  the  deUvery  of  cattle  to  Bus- 
sell,  signed  by  different  commission  mer- 
chants at  the  stock  yards,  and  delivered  to 
Fleischman,  which  orders  were  indorsed  in 
the  handwriting  of  Fleisclmian,  In  the  same 
manner  in  which  the  order  for  the  27  cattle, 
signed  by  apx>ellee,  was  indorsed,  and  up<n 
the  presentation  of  which  orders  to  appellant 
the  cattle  therein  named  had  been  delivered 
to  Fleischman,  or  to  Holmes  &  Pattison. 
The  court  refused  to  admit  the  orders  in  evi- 
dence, and  this  refusal  is  assigned  as  error. 
The  object  of  introducing  these  orders  was  to 
show  that  Fleischman  had  been  in  the  habit 
of  presenting  to  appellant  orders  directing 
cattle  to  be  delivered  to  Bussell,  and  of  in- 
dorsing the  orders,  and  receiving  the  cattle, 
and  shipping  them  or  sellbig  them,  and  that 
it  was  the  usual  custom  at  the  stock  yards 
to  transfer  the  title  to  the  cattle  by  indorse- 
ment of  the  delivery  orders,  and  that  cattle 
were  delivered  upon  such  orders  to  the  party 
tha«in  named,  or  to  ills  known  agent  The 
ground  upon  which  the  court  refused  to  ad- 
mit the  orders  was  that  the  plaintiff  was  not 
shown  to  have  had  knowledge  of  them,  and  the 
necessity  of  such  knowledge  by  the  plaintiff 
is  also  set  up  in  the  given  instruction  No.  5. 
The  instruction  was  correct  in  requiring 
knowledge  of  the  orders  by  the  plaintiff,  so 
far  as  they  bore  upon  the  question  whether 
or  not  Fleischman  was  Bussell's  agent  to 
purchase  the  cattle,  and  had  authority  to 
make  the  contract  of  sale  with  appellee.  Up- 
on this  subject  counsel  for  appellee  cite  the 


case  of  Mazey  t.  Heckethom,  44  SL  437. 
There  Hackethom  sued  Maxey  and  Howard 
for  cattle  alleged  to  have  been  purchased  by 
one  Hewitt  as  Maxey's  agent  It  was  soo^t 
to  hold  the  defendants  there  liable  on  the 
ground  that  in  previous  transactions  the; 
had  recognized  Hewitt  as  their  agent  (x  as 
Maxey's  agent;  and  it  was  held  that  Max- 
ey's recognition  of  previous  acts  of  purchase 
for  him  by  Hewitt  was  not  sufficient  to 
cliarge  Maxey  and  Howard,  in  the  absence  of 
proof  that  the  plaintiff,  before  he  sold  to 
Hewitt  was  cognizant  of  the  facts.  Unless 
the  previous  transactions  were  brought  home 
to  the  knowledge  of  Heckethom,  he  could  not 
claim  that  he  sold  the  stock  to  Hewitt  as 
Maxey's  agoit  because  of  said  transactions. 
So  here  it  may  be  said  that  Bussell  could  not 
be  held  liable  to  apj)ellee  for  the  purchase  of 
the  cattle  by  Eleischman  as  his  agent  be- 
cause Bussell  had  recognized  previous  pur- 
chases of  cattle  made  for  him  by  Fleischman, 
unless  it  was  shown  that  plaintiff  had  knowl- 
edge of  such  previous  purchases.  Appellee 
could  not  be  held,  without  such  knowledge,  to 
have  relied  upon  such  previous  purchases  as 
showing  Flelschman's  agency.  But  all  this 
has  ref^ence  to  the  right  or  authority  of 
Fleischman  to  make  a  contract  with  appellee 
for  the  purcluise  of  the  cattle.  It  concerns 
only  the  validity  of  the  contract  of  sale.  But 
ao  tar  as  appellant  is  concerned  the  question 
Is,  not  whether  Eleiscbman  was  Bussdl's 
agent  to  buy  the  cattle  of  appellee,  but  wheth- 
er, after  the  purchase  of  the  cattle  was  made, 
Fleischman  had  authority  to  receive  them  as 
Bussell's  agent  Appellant  had  nothing  to  do 
with  the  purchase  of  the  cattle.  When  the 
delivery  order  was  presented,  appellant  had 
a  right  to  suppose  that  appellee  had  made  a 
valid  sale  of  the  cattle  to  Bussell,  and  had 
determined  that  Fleischman  had  prop^'  au- 
thority from  Bussell  to  buy  them.  The  only 
question  for  appellant  to  consider  was  this: 
The  cattle  having  been  sold  to  Bussell.  and 
he  being  the  rightful  owner,  has  Fleischman 
authority  to  receive  them  for  Bussell,  and 
ought  they  to  be  d^vered  to  Fleischman  for 
Bussell?  It  is  easy  to  see  that  the  agency  of 
Fleisclmian  is  to  be  looked  at  in  two  aspects: 
B^irst  Was  Fleischman  Bussell's  agent  to  buy 
the  cattle?  This  was  a  question  for  appellee 
to  settle.  Second.  After  the  cattle  were 
bought,  was  Fleischman  Bussell's  agent  to 
receive  the  cattle?  Tlds  was  a  question  to 
be  determined  by  appellant  If,  in  previous 
traneacticHis  with  appellant,  Bussell  had  recog- 
nized Fleischman  as  his  agent  to  receive  cat- 
tle already  bought  by  him,  appellant  might 
I>e  Justified  in  dealing  with  Fleischman  as 
Bussell's  agent  for  such  purpose.  In  such 
case  the  knowledge  of  appellee  as  to  trans- 
actions previously  had  with  appellant  show- 
ing Flelschman's  agency  to  receive  cattle  al- 
ready bought  was  not  materiaL  The  Icnowl- 
edge  of  appellee  was  only  material  as  to  pre- 
vious transactions  tendlug  to  show  Fleisob- 
man's  authority  as  agent  to  make  contracts 
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for  the  purchase  of  cattle.  There  Is  thuB  a 
plain  diBtlnctlon  between  the  auestlon  of 
Fl^lBchman's  agency  to  boy  cattle,  as  related 
to  the  validity  of  the  sale  thereof,  and  the 
question  of  Flelschman's  agency  as  to  the 
delivery  to  him  of  cattle  which  had  already 
been  bought  Whether  Flelschman  was  a 
general  or  special  agent,  the  evidence  tends 
very  conclnsively  to  show  that  when  he  had 
an  order  from  Buasell  to  buy  cattle,  and  after 
be  had  bought  them  in  pursuance  of  such  w- 
der,  he  had  full  authority  to  receive  them 
from  the  stock-yard  company,  upon  the  pres- 
entation to  that  company  of  a  proper  deliv- 
ery order.  We  are  therefore  Inclined  to 
think  that  the  fifth  instruction  given  for  the 
plaintiff  was  erroneous  in  so  far  as  It  makes 
the  Justification  of  appellant  In  delivering  the 
cattle  to  Flelschman  dependent  upon  appel- 
lee's knowledge  of  Flelschman's  agency,  and 
that  the  sU  orders  in  question  should  have 
been  admitted  In  evidence,  and  that  the  fifth 
instruction  asked  by  defendant  below  should 
have  been  given.  The  latter  instruction  con- 
forms exactly  to  the  ruling  made  by  this 
court  in  Samuels  v.  Oliver,  130  111.  73,  22  N. 
E.  499.  The  usages  of  a  particular  trade  or 
business  are  properly  admissible  for  the  pur- 
pose of  Interpreting  the  powers  given  to  an 
agent.  Phillips  v.  Moir,  69  Bl.  155;  National 
Furnace  Co.  v.  Keystone  Manuf'g  Co.,  110  111.. 
427. 

The  liability  of  the  appellant  was  that  of 
bailee  <x  agister.  Agisters  of  cattle  are  only 
bound  for  the  exercise  of  ordinary  care.  Um- 
lauf  V.  Bassett,  38  IlL  96;  Story,  Bailm.  443. 
The  degree  of  care  exercised  is  a  question  of 
fact  for  the  Jury.  Mansfield  v.  Cole,  61  UL 
191.  The  ordinary  rule  is  that  if  a  bailee  de- 
liver goods  to  the  wrong  person,  although  in- 
nocently or  by  mistake,  he  Is  liable  as  for  a 
conversion.  Schouler,  Bailm.  p.  119;  Kail- 
road  Co.  v.  Kldd,  35  Ala.  209.  And  If  one 
man,  who  Is  Intrusted  with  the  goods  of  an- 
other, puts  them  into  the  hands  of  a  third 
person,  contrary  to  orders,  he  is  liable. 
Parker  v.  Lomard,  100  Mass.  405.  But  it  is 
not  a  conversion  if  the  bailee,  being  intrusted 
with  the  possession  merely,  transfers  the  i>ob- 
session  according  to  the  directions  of  the  per- 
son from  whom  he  received  it  Parker  v. 
Lomard,  supra.  Nor  will  trover  lie  when  the 
conversion  Is  with  the  knowledge  or  consent 
of  the  plaintiff.  Tousley  v.  Board  of  Educa- 
tion, 39  Minn.  419,  40  N.  W.  609.  Where  the 
property  is  to  be  delivered  by  an  ordinary 
bailee,  and  not  by  a  carrier,  the  liability  is 
only  for  proper  diligence  and  care  in  the 
preservation  and  delivery  of  the  property; 
and  the  question  whether  the  defendant  has 
been  negligent  in  the  delivery  of  the  property 
is  a  question  of  fact,  for  the  jury.  Price  v. 
ralhroad  Co.,  60  N.  T.  213;  BenJ.  Sales,  t 
437;  Heugh  v.  Railway  Co.,  L.  R.  5  Exch.  51; 
McKean  v.  Mclvor,  L.  R.  6  Exch.  36;  Clough 
V.  Railway  Co.,  L.  R.  7  Exch.  26. 

The  trial  court  refused  to  give  the  seventh 
instruction  asked  by  the  defendant  below, 


which  told  the  Jury  that,  In  the  matter  of  the 
care  and  delivery  of  the  cattle,  the  defendant 
was  only  required  to  act  with  reasonable 
care  and  diligence,  and  in  accordance  with 
the  usages  and  customs  of  carrying  <»i  busi- 
ness at  the  Union  Stock  Yards.  We  think 
that  this  instruction  should  have  been  given. 
For  the  errors  herein  mentioned  the  Judg- 
ments of  the  appellate  and  circuit  courts  are 
reversed,  and  the  cause  is  remanded  to  the 
circuit  court  for  further  proceedings  in  ac- 
cordance with  the  views  herein  expressed. 
Reversed  and  remanded. 


(167  Ul.  U4) 

WA«HINGTONIAN  HOME  OF  CHICAGO 

V.  CITT  OF  CHICAGO.i 

(Supreme  Court  of  IHinois.     Oct  11,  1896.) 

Privatb  Inebbiatb  Astlum  —  Donations  to  bt 
Cm— VjiUDrrr  or— Rbpbai.  of  Statutb 

— ESTOPPBL. 

1.A  corporation  oraanized  for  maintahiing 
an  inebriate  asylum,  with  power  to  elect  its  own 
directoiB  and  adopt  Buch  by-laws  as  it  may  think 
proper  for  ^e  management  of  its  business,  and 
subject  to  no  control  by  the  state,  is  a  private  cor- 
poration, within  Const  1870,  forbidding  dona- 
tions by  mnnicipal  corporations  to  such  corpora- 
tions, thoogh  its  charter  provides  that  It  may  re- 
ceive persons  sentenced  to  a  house  of  correction 
for  drunkenness. 

2.  Const  1870,  art  14,  which  declares  that 
no  municipality  shall  become  subscriber  to  the 
capital  stock  of  any  private  corporation,  make 
donation  to,  or  loan  its  credit  in  aid  of,  snch  cor- 
poration, repeals,  by  implication,  a  previous  stat- 
ute requiring  a  ci^  to  pay  annually  a  certain 
DOrtion  of  its  revenue  to  a  private  inebriate  asy- 
lum. 

3.  The  fact  that  a  city,  for  20  years  after 
the  adoption  of  a  state  constitution  prohibiting 
mnnicipal  corporations  from  making  donations  to 
private  corporations,  continued  to  make  annual 
payments  to  an  inebriate  asylum,  does  not  estop 
it  from  resisting  further  payments  as  unconstitu- 
tional. 

Appeal  from  circuit  court,  Cook  coonly;  B. 
W.  Burke,  Judge. 

Petition  for  mandamus  by  the  Washlngtoni- 
an  Home  of  Chicago  against  the  city  of  Chi- 
cago. A  demurrer  to  the  petition  was  sus- 
tained, and  the  petitioner  appeals.    Affirmed. 

M.  B.  &  F.  S.  lioomls,  for  appellant  S. 
Zelsler,  for  appellee. 

CRAIG,  3.  This  was  a  petition  for  manda- 
mus brought  by  the  Wasbingrtonian  Home  of 
Chicago  against  the  dty  of  Chicago  to  compel 
the  city  to  pay  to  the  petitioner  525,000,-10 
per  cent  of  moneys  received  for  licenses  grant- 
ed by  the  city  for  the  right  or  privilege  to  sell 
spirituous  liquors  from  January  1,  1893,  to 
June  29,  1894.  To  the  petition  the  city  of 
Chicago  Interposed  a  general  demurrer,  which 
the  court  sustained,  and  the  petition  was  dis- 
missed. To  reverse  the  Judgment  of  the  cir- 
cuit court,  i)€tiHoner  appealed. 

The  petitioner  is  a  corporation  organized  un- 
der an  act  of  the  legislature  approved  Feb- 

1  Reported  by  Louis  Boisot,  Jr.,  Esq.,  «f  the 
Chicago  bar. 


Digitized  by 


Google 


894 


K0K'I!HX;A.STBKN  BEPOBTE!B,VoL  41. 


COL 


niary  16, 1867.  The  act  nnder  which  the  peti- 
tioner was  Incorporated  was  set  oat  In  the  pe- 
tition, sections  1  and  2  of  which  are  as  fol- 
lows: 

'"Section  1.  Be  It  enacted  by  the  people  of 
the  state  of  Illinois,  reinreseDted  In  the  general 
assembly,  that  the  Wasblngtonlan  Home  As- 
sociation of  Chicago  is  hereby  created  and  de- 
clared to  be  a  body  corporate  and  politic,  un- 
der the  name  of  'Washinetonian  Home  of  Chi- 
cago,' with  power  to  sue  and  be  sued,  plead 
and  l>e  impleaded,  contract  and  be  contracted 
with;  to  take,  by  gift,  grant,  devise  or  other* 
wise,  property,  real,  personal  and  mixed,  and 
the  same  to  hold,  use,  lease,  convey,  mort- 
gage and  otherwise  dispose  of,  for  tbe  purposes 
hereinafter  mentioned;  to  adopt  and  use  a  coo 
iwrate  seal,  and  alter  the  same  at  pleasure; 
also  to  erect  and  maintain  such  buildings  AaA 
other  fixtures  and  conveniences  as  may  be 
deemed  requisite  or  necessary  for  the  pur- 
poses of  this  corporation. 

"Sec.  2.  The  object  of  this  Incorpomtlon  sliall 
be  the  founding  and  maintenance  of  an  Instltn- 
tioa  for  the  care,  cure  and  reclamation  of  in- 
ebriates." 

Section  3  authorized  the  corporation  to  adopt 
such  by-laws  for  the  management  of  the  in- 
stitution as  it  thought  proper. 

Sections  4  and  5  of  the  act  are  as  follows: 

"Sec.  4.  Fifteen  of  the  directors  of  said  Home, 
to  l>e.  selected  by  lot,  shall  bold  their  office 
until  the  third  Monday  of  January,  A.  D.  1869, 
and  the  remaining  fifteen  until  the  third  Mon- 
day of  January,  A.  D.  1871;  and  on  the  second 
Monday  of  January,  A.  D.  1S69,  and  biennial- 
ly thereafter,  said  corporaticm  shall  select  suc- 
cessors in  place  of  those  whose  term  of  oiBce 
shall  expire  the  Monday  thereafter,  who  shall, 
respectively,  hold  their  offices  for  two  years, 
and  until  their  successors  shall  have  been  elect- 
ed; and  in  case  of  removal,  death  or  resigna- 
tion of  any  one  or  more  of  said  directors  or 
their  successors  before  the  expiration  of  their 
term  of  office,  their  place  may  be  filled  by 
said  remaining  directors;  and  such  person  or 
pel-sons  shall  hold  their  office  until  the  next 
biennial  election.  Seven  of  said  directors  shall 
constitute  a  Quorum  for  the  transaction  of 
business. 

"Sec.  5.  Any  person  sentenced  by  the  author- 
ities of  the  city  of  Chicago  to  the  Bridewell  or 
House  of  Correction  for  intemperance,  drunk- 
enness or  for  any  misdemeanor  caused  thereby, 
may,  with  the  ccmaent  of  the  proper  officers 
of  said  'Home,'  be  received  and  retained  as  an 
inmate  of  said  Home  in  lieu  of  the  Brldewdl 
<»:  House  of  Correction,  until  the  expiration  of 
such  sentence;  and  when  any  such  person  has 
been  committed  to  the  city  Bridewell  or  House 
of  Correction  for  any  such  misdemeanor  caused 
by  intoxication  or  for  drunkenness,  either  Jus- 
tice of  the  police  court  may,  with  the  consent 
aforesaid,  cause  him  to  be  transferred  to  said 
Home  for  the  unexpired  term  of  sentence." 

Section  7  provides: 

"See.  7.  It  shall  be  the  duty  of  the  treasurer 
of  the  county  of  Cook  and  the  treasurer  of  ihe 


city  of  Chicago,  or  of  the  officers  of  either  into 
whose  hands  tt>e  same  may  come  or  be  paid, 
to  pay  over  to  said  corporation  in  quarterly  tn- 
Btailments,  for  the  support  and  maintenance 
of  said  institution,  ten  per  cent  of  all  moneys 
received  for  all  licenses  granted  by  anthority 
of  said  county  or  city  for  the  right  or  privilege 
to  vend  or  sell  spirituous,  vinous  or  fermented 
liquors  within  the  said  county  of  Cook  and  city 
of  Chicago." 

Section  7  was  amended  by  an  act  in  force 
July  1,  1883,  providing  that  In  no  case  shall 
the  sum  so  paid  for  or  during  any  one  year 
exceed  $20,000. 

It  is  alleged  in  the  petition  that,  Immedi- 
ately after  the  act  went  Into  effect,  petitioner 
perfected  Its  organization,  and  at  once  proceed- 
ed to  carry  out  the  objects  of  its  incorporation, 
and  has  ccxitlnned  Its  organization  and  contin- 
ned  to  carry  out  the  objects  of  its  organlzatI<n; 
that,  since  its  organization  up  to  the  present 
time,  petitioner  has  cared  0>r  and  treated  in 
its  said  InstitutloB  not  leas  than  18,000  ine- 
briates, large  numbers  of  -whom  have,  by  rea- 
son of  such  care  and  treatment,  been  cored 
and  reclaimed  from  their  unfortunate  habits 
of  drunkenness  and  Inebriety.  And  petitioner 
avers  that,  of  the  above  number  of  inebriates 
so  cared  for  and  treated  by  petitioner  as  afore- 
said, a  large  number,  to  wit,  about  3,865  there- 
of, were  persons  sentenced  by  the  authorities 
of  said  city  of  Chicago  to  the  Bridewell  or 
House  of  Correction  of  said  city,  for  intemper- 
ance, drunkenness,  (»■  for  misdemeanors  caused 
thereby,  who,  with  the  consent  of  the  proper 
authOTltles  of  said  Home,  were  received  and 
maintained  as  Inmates  of  the  home  in  lieu  of 
the  Bridewell  until  the  expiration  of  such  sen- 
tence. It  is  also  alleged  in  the  petition:  "That 
from  the  time  of  petitioner's  organization  until 
July  1,  1883,  the  treasurer  of  city  of  Chicago 
paid  in  quarterly  installments  to  it,  for  its  sup- 
port and  maintenance,  10  per  cent  of  all  mon- 
eys received  for  licenses  to  sell  spirituous  liq- 
uors witUn  the  city.  That  after  the  said 
amendatory  act  wmt  Into  force,  to  wit  after 
July  1,  A.  D.  1883,  the  treasurer  of  said  dty 
of  Chicago  continued  to  i)ay  over  to  your  pe- 
titioner, in  the  manner  hereinbefore  stated,  in 
quarterly  instalimoits,  for  tbe  suppcMt  and 
maintenance  of  its  aforesaid  Instltutlmi,  ten 
per  cent,  of  all  moneys  received  by  him  as 
such  treasurer  as  aforesaid  for  all  licenses 
granted  by  authority  of  said  dty  of  Chicago, 
not  exceeding  $20,000  in  any  one  year,  up  to 
and  including  the  quarterly  Installment  due  oo 
the  1st  day  of  January,  1893.  Tba.t  since  Jan- 
uary 1,  1893,  the  city  treasurer  has  refused  to 
make  any  payments." 

It  is  claimed  on  behalf  of  the  city  ot  Chi- 
cago that  section  7  of  the  act  of  1867,  which 
requires  the  city  to  pay  to  the  Home  10  per 
cent,  of  all  moneys  received  tor  Ucoises  to 
sell  spirituous  liquors,  and  the  amendatory 
act  of  1883,  whereby  the  amount  was  limited 
to  $20,000  per  annum,  are  unconstitutional 
and  void;  that  the  sectltw  and  amendment 
violate  that  clause  of  the  constitution  of  1870 
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which  reada  as  follows:  "No  comity,  dty, 
town,  township  or  other  municipality  shall 
ever  become  subscriber  to  the  capital  stock  of 
any  railroad  or  private  corporation,  make  dona- 
tion to,  or  loan  Its  credit  In  aid  of  snch  cor- 
poration: Provided  however,  that  the  ad(^ 
tlon  of  this  article  shall  not  be  construed  as 
affecting  the  right  of  any  such  municipality 
to  make  such  subscriptions  where  the  same 
had  been  authorised,  under  existing  laws,  by 
a  vote  of  tlie  people  of  such  municipalities 
prior  to  such  adoption."  Article  14.  It  will 
be  observed  that  this  provision  of  the  con- 
stitution prohibits  cities  and  other  mnnlcl- 
pal  corporations  from  making  donations  or 
loaning  their  credit  In  aid  of  any  private  cor- 
poration; and  the  0r8t  question  to  be  con- 
sidered is  whether  the  Wasfalngtonian  Home 
is  a  private  corporatiw,  within  the  meaning 
of  the  constitution.  As  has  been  seen,  the 
second  section  of  the  act  creating  the  Home 
declares  the  object  of  the  corporation  to  be 
the  founding  and  maintenance  of  an  institu- 
tion for  the  care,  cure,  and  reclamation  of 
inebriates.  The  charter  contains  nothing  pro- 
hibiting the  corporation  from  making  snch 
charges  for  the  care  or  cure  of  patients  as  It 
may  think  best;  but,  on  the  other  hand,  sec- 
tion 3  confers  the  power  to  adopt  such  by- 
laws as  It  may  think  proper  for  the  manage- 
m«it  of  its  business.  The  charter  does  not 
specify  who  the  IncoriKirators  shall  be,  but 
the  first  section  of  the  charter  declares  the 
Washingtonlan  Home  Association  of  Chicago 
to  be  a  body  corporate  and  politic.  Who  con- 
stituted the  association  or  what  was  the  qual- 
ification of  members  when  it  was  created  a 
corporation  is  not  disclosed  by  this  record, 
SectlMt  4  provides  for  the  selection  of  30  di- 
rectors by  lot,  15  to  hold  ofilce  until  the  third 
Monday  of  January,  1869,  and  the  remainder 
until  the  third  Monday  of  Jamiary,  1871;  but 
the  act  Is  silent  as  to  who  shall  elect  the  first 
board  of  directors.  The  act  nowhere  pre- 
scribes how  any  person  can  become  a  mem- 
ber of  the  corporation,  nor  Is  there  any  provi- 
sion In  regard  to  the  salary  of  officers  or  di- 
rectors. So  far  as  appears,  the  persons  who 
composed  the  Washingtonlan  Home  Associa- 
tion of  Chicago  when  this  act  was  framed  were 
clothed  with  corporate  power,  under  which 
they  might  transact  the  business  mentioned 
in  the  act  for  their  own  private  benefit.  At 
aU  events,  no  state  control  over  the  institu- 
tion Is  provided  for,  nor  has  Chicago  or  Cook 
county  any  voice  in  its  control  or  manage- 
ment. The  coi-poratlon  has  the  right  to  ac- 
quire and  hold  property,  both  real  and  per- 
sonal; but  the  state  has  no  voice  In  the  man- 
agement or  control  of  the  property  thus  ac- 
quired, or  In  the  mode  or  manner  In  which 
the  Institution  shall  be  managed  or  c<xiduct- 
ed.  The  act  makes  no  provision  t<xc  any  re- 
port to  be  made  by  the  institution  to  the 
state  ix  any  of  its  officials.  Indeed,  no  pro- 
vision whatever  is  made  for  an  Inspection 
or  visitation  of  the  Institution  by  the  state  or 
any  of  its  officers,  but  the  entire  supervision 


and  control  seems,  under  the  charter,  to  be 
Intrusted  to  private  individuals.  No  <^cer 
or  manager  of  the  corporation  Is  elected  by 
the  people  or  approved  by  the  state.  They 
owe  no  duties  to  the  public  or  the  state. 

Is  such  a  corporation  a  public  one,  or  is  it 
a  private  corporation,  within  the  meaning  of 
the  constitution?  A  brief  reference  to  a  few 
authorities  will  demonstrate,  as  we  think,  that 
the  corporation  Is  a  private  one.  Mor.  Prlv. 
Corp.  (2d  Cd.)  i  3,  says:  "By  another  classi- 
fication, corporations  have  been  divided  into 
public  corporations  and  private  corporations. 
The  difference  between  these  two  classes  of 
corporations  is  radical,  and  hence  they  are 
In  many  instances  governed  by  widely  dif- 
ferent principles  of  law.  Private  corpora- 
tions are  associati(xis  formed  by  the  volun- 
tary agreement  of  their  members,  such  as 
banking,  railroading,  and  manufacturing 
companies.  Public  corporations  are  not  vol- 
untary associations  at  all,  and  there  Is  no 
contractual  relation  between  the  corporators 
who  compose  them.  They  are  merely  gov- 
ernment Institutions,  created  by  law  for  the 
administration  of  the  public  affairs  of  the 
Community.  States,  counties,  and  municipali- 
ties are  examples  of  public  corporations." 
In  Dartmouth  College  v.  Woodward,  4 
Wheat.  888,  Justice  Story,  In  polnthig  out 
the  distinction  between  private  and  public 
corporations,  said:  "Public  corporatl<xis  are 
generally  esteemed  such  as  exist  for  public 
purposes  only,  such  as  towns,  cities,  parishes, 
and  counties,  and  in  many  respects  they  are 
so,  although  they  Involve  some  private  Inter- 
ests; but,  strictly  speaking,  public  corpora- 
tions are  such  only  as  are  founded  by  the 
government  for  public  purposes,  where  the 
whole  interests  belong  also  to  the  govern- 
ment. If,  therefore,  the  foundation  be  pri- 
vate, though  under  the  charter  of  the  govern^ 
ment,  the  corporation  is  private,  however  ex- 
tensive the  uses  may  be  to  which  it  Is  de- 
voted, either  by  the  boimty  of  the  founder  or 
the  nature  and  objects  of  the  institution.  For 
instance,  a  bank  created  by  the  government 
for  Its  own  uses,  whose  stock  Is  exclusively 
owned  by  the  government,  is.  In  the  strictest 
sense,  a  public  corporation;  so  a  hospital  cre- 
ated and  endowed  by  the  government  for 
general  charity.  But  a  bank  whose  stock  is 
owned  by  private  persons  is  a  private  cor- 
poratk«,  although  it  is  created  by  the  govern- 
ment, and  Its  objects  and  operations  partake 
of  a  public  nature.  The  same  doctrine  may 
be  affirmed  of  Insurance,  canal,  bridge,  and 
turnpike  c(«npanie&  In  all  these  cases  the 
uses  may  in  a  certain  sense  be  called  'public,' 
but  the  corporati(»is  are  private;  as  much 
so,  Indeed,  as  if  the  f  randiises  were  vested  In 
a  single  i)ersan."  This  reasoning  applies  in 
Its  full  force  to  eleemosynary  corporations. 
A  hospital  founded  by  a  private  benefactor 
is.  In  point  of  law,  a  private  corporation,  al- 
though dedicated  by  Its  charter  to  general 
Charity;  so  a  college  founded  and  endowed 
In  the  same  manner,  although,  being  for  the 
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promotion  of  leamiog  and  piety.  It  may  ex- 
tend Ita  charity  to  scholara  from  every  class 
In  the  community,  and  thus  acquire  the  char- 
acter of  a  public  Institution.  This  is  the  un- 
equivocal doctrine  of  the  authorities,  and 
cannot  be  shaken  but  by  undermining  the 
most  solid  foundations  of  the  common  law. 
When  the  corporation  is  said  at  the  bar  to  be 
public,  it  is  not  merely  meant  that  the  whole 
community  may  be  the  proper  objects  of  the 
bounty,  but  that  the  government  have  the  sole 
right,  as  trustees  of  the  public  interests,  to 
regulate,  control,  and  direct  the  corpora- 
tion, and  its  funds  and  its  franchises,  at  their 
own  good  will  and  pleasm'e.  Wat  Corp.  S 
17,  says:  "A  corporation  is  private  when  the 
whole  interest  does  not  belong  to  the  gov- 
emmmt,  or  the  corporation  is  not  created  for 
the  administration  of  political  or  municipal 
power.  A  chartered  religious  society  la  a 
private  corporation.  A  corporation  may  be 
private,  and  yet  the  charter  ctmtaln  provi- 
sions of  a  purely  public  character.  Introduced 
solely  for  the  public  good,  and  as  a  general 
police  regulation  of  the  state."  See,  also. 
City  of  Louisville  v.  University  of  Louis- 
TUle,  15  B.  Mon.  842;  People  v.  McAdams,  82 
lU.  356:  CHeaveland  v.  Stewart.  3  Kelly, 
283.  Under  the  rule  declai-ed  on  the  authori- 
ties cited.  It  is  plain  that  the  Wasblngtonlan 
Home  is  nothing  more  than  a  private  corpora- 
tion. 

The  constitution  of  1848  contained  no  pro- 
vision prohibiting  cities  from  making  dona- 
tions to  private  corporations,  and,  if  the 
legislature  conferred  the  power  np<«  cities, 
no  reason  is  perceived  why  that  power  might 
not  be  exercised.  But  conceding  that  sec- 
tion 7  of  the  act  of  1867,  under  which  the 
Wasblngtonlan  Home  was  incorporated,  was 
constitutional  when  executed,  -the  question 
then  arises  how  that  act  was  affected  by  the 
constitutional  provision  of  1870,  which  pro- 
hibits cities  from  making  donations  to  pri- 
vate corporations.  It  Will  be  observed  that 
the  act  does  not  authorize  the  city  to  make 
a  contract  with  the  Home  under  which  per- 
sons sentenced  to  the  Bridewell  for  intem- 
perance, drunkenness,  or  for  any  misdonean- 
or  caused  thereby,  may  be  taken  into  the 
Home,  and  retained  for  such  time  as  they 
may  have  been  committed  for  treatment  or  for 
any  other  purpose;  but  the  act,  by  Its  terms, 
is  mandatory  on  the  city,  and  compels  it  to 
pay  over  $20,000  per  annum  in  quarterly  in- 
stallments to  the  Home  for  its  supiwrt  and 
maintenance.  The  petition  for  mandamus  is 
not  predicated  on  any  contract  existing  be- 
tween the  city  and  the  Home,  but  the  right 
to  require  the  payment  of  the  fund  is  predi- 
cated (m  the  provisions  of  the  act  of  1867, 
and  ai>om  these  provisions  alone.  It  is  set 
ont  in  the  petition  that  during  the  years  1892 
and  1893,  and  up  to  the  time  the  petition 
was  filed,  in  1894,  the  amount  secured  by 
the  city  from  licenses  has  not  been  less  than 
$2,000,000  per  annum,  so  that  10  per  cent 
received  for  licenses  each  year  is  far  la  ex- 


cess of  $20,000,  so  that  the  amount  tbe  Home 
seeks  to  compel  the  city  to  pay  over  has  be- 
come a  fixed  and  definite  sum;  and  it  is  a 
matter  of  moment  whether  money  demanded 
by  the  Home  comes  from  liquor  licenses  re- 
ceived by  the  city  into  ita  treasury,  or  ttmn 
funds  In  the  treasury  raised  by  taxation. 
Under  the  act  of  1867,  tbe  dty  was  required 
to  pay  over  to  the  Home  each  year,  from 
its  revenues  derived  from  liquor  licenses,  10 
I>er  cent  of  the  amount  received,  not  ex- 
ceeding $20,000,  for  the  support  and  mainte- 
nance of  that  Institution.  This  was  required 
as  a  donation.  By  the  terms  of  tbe  section 
of  the  coostitatiaa  in  fwce,  such  donation 
was  prohibited;  and,  whatever  may  have 
been  tbe  obligation  imposed  upon  tbe  city 
by  tbe  act  of  1867  before  the  constitution 
of  1870  was  adopted,  after  the  adoptk»  of 
the  constitution  the  city  bad  no  poww  or 
authority  to  donate  any  of  its  revenues  de- 
rived from  liquor  licenses  or  from  any  other 
source  to  a  private  corporation.  It  declares 
no  county,  city,  town,  etc.,  shall  ever  become 
subscriber  to  the  capital  stock  of  any  rail- 
road or  private  c<Mix>ratioa,  or  make  dona- 
tion to  or  loan  its  credit  In  aid  of  sucb  cor- 
poration. This  provision  of  the  constitution 
required  no  legislation  to  place  it  In  full  force 
and  effect  It  was,  like  some  othnr  provi- 
sions of  tbe  constitution,  self-executing,  and 
operated  as  a  paramount  law  from  the  time 
the  oonstitution  was  adopted  by  the  pec^Ie; 
Phillips  V.  Quick,  63  111.  445;  Hills  v.  City  of 
Chicago,  60  nL  86;  Chance  v.  Marion  Ca,  64 
IlL  6a  In  the  case  fliflt  cited,  it  is  said: 
"But  It  may  be  said  that  constitutional  pro- 
visions require  legislation  to  carry  than  into 
effect  This  is  true  In  many  cases,  but  not 
In  all,  as  wUl  occur  to  every  i>er8(m  on  a 
moment's  reflection.  In  cases  where  its  pro- 
visions are  negative  or  prohibitory  in  their 
character,  they  execute  themselves.  Where 
that  Instrument  limits  tbe  power  of  eltbo' 
of  the  departments  of  the  goy&rameat,  or 
where  it  prohibits  the  performance  of  any 
act  by  an  officer  or  pers<Mi,  none  would  con- 
tend that  the  power  might  be  exercised  or 
the  act  performed  until  prohibited  by  tbe 
general  assembly.  The  constltation  undeni- 
ably has  as  much  vigor  in  prohibiting  the  ex- 
ercise of  power  or  the  performance  of  an 
act  as  the  general  assembly.  That  body 
could  add  to  the  prohibition  penalties  and 
forfeitures  if  the  constitutional  prohibition 
should  be  disregarded,  but  the  prohibited  act 
would,  nevertbeless,  be  void.  Where  the 
constitution  requires  the  performance  of  an 
act,  but  provides  neither  officers,  the  means, 
nor  the  mode  in  which  the  act  shall  be  per- 
formed, in  such  a  case  there  Is  no  other 
means  of  carrying  such  a  provi8i(Hi  Into  ef- 
fect than  by  appropriate  legislation.  In  such 
cases  the  constitution  does  not  execute  snch 
provisions.  That  instrument,  all  wUl  con- 
cede, may  repeal,  and  does  repeal,  laws  which 
are  repugnant  to  its  provisions.  The  very 
first  section  of  the  schedule  declares  that  all 
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laws  In  force  at  the  adoption  of  the  constitu- 
tion, and  not  inconsistent  with  its  proYisions, 
shall  continue  to  be  as  valid  as  if  the  con- 
stitution had  not  been  adopted.  This,  by 
implication,  says  that  all  that  conflict  there- 
with shall  be  invalid  and  of  no  force.  In 
fact,  this  provision  preserves  rights  of  the 
state  and  of  individuals  that  would  other- 
wise have  been  lost.  The  understanding 
with  all  persons  is  that  a  law  passed  either 
before  or  after  the  adoption  of  the  constitu- 
tion which  is  repugnant  to  its  provisions 
must  be  held  to  be  of  no  valid  force,  and  pre- 
cisely as  if  it  had  been  repealed  before  the 
performance  of  the  act"  Tills  question  is 
discussed  In  Cook  Co.  v.  Chicago  Industrial 
Schools,  125  111.  540,  18  N.  B.  183,  and, 
among  other  things,  it  is  there  said:  "If, 
on  the  one  side,  a  statute  directs  the  county 
board  to  pay  money  to  a  school,  which  ap- 
pears, not  on  the  face  of  the  statute,  but 
from  outside  proof,  to  be  controlled  by  a 
church,  and  if,  on  the  other  side,  the  consti- 
tntion,  in  a  sdf-ezecuting  provision,  directs 
the  county  board  not  to  pay  money  to  such 
a  school,  which  direction  is  to  be  followed? 
We  answer,  unhesitatingly,  the  latter.  When 
the  constitution  says,  'You  must  not  pay,'  It 
must  be  obeyed  in  preference  to  a  statute 
which  says,  'Yon  must  pay.'  And  this  Is 
true,  not  only  where  the  statute  on  its  face 
is  in  conflict  with  the  constitutional  provi- 
sion, but  also  in  a  case  where  an  attempt  to 
apply  the  statute  to  a  given  state  of  facts 
gives  rise  to  a  violation  of  sucli  provision. 
We  are  therefore  of  the  opinion  that,  upon 
the  facts  of  this  case,  the  act  of  May  28, 
1870,  imposes  no  obligation  upon  the  county 
of  Cook  wbkdi  la  superior  to  its  obligation 
to  obey  section  3  of  article  8  of  the  coustitn- 
tion."  We  do  not  think  the  constitution  op- 
erated retrospectively.  Under  section  7  of 
the  act  of  1867,  the  city  was  authorized  to 
make  an  annual  donation  to  the  Home;  but, 
upon  the  adoption  of  the  constitution  in  1870, 
all  cities  are  thereafter  prohibited  from  mak- 
ing donations  to  a  private  corporation.  The 
donations  made  prior  to  the  adoption  of  the 
constitution  remained  unaffected,  but  dona- 
tions after  that  time  were  prohibited. 

But  it  is  insisted  In  the  argument  that  as 
the  city  paid  over  this  fund  quarterly  for  a 
period  of  over  20  years,  as  required  by  sec- 
tion 7  of  the  act,  and  as  the  payment  was 
recognized  each  year  in  the  annual  appro- 
priation ordinances  of  the  city,  and  as  the 
city  has  received  a  substantial  benefit  each 
year  In  return,  the  city  is  bound  by  its  rati- 
fication of  the  act,  and  is  now  estopped  from 
claiming  its  unconstitutionality.  By  the 
adoption  of  the  constitution  in  1870,  the 
seventh  section  of  the  act  of  1867  was  re- 
pealed, and  from  that  time  it  was  nugatory; 
and  the  fact  that  the  officers  of  the  city  for 
22  years  paid  over  to  the  Home  annually  a 
portion  of  the  revenue  of  the  city,  in  viola- 
tion of  law,  could  not  work  an  estoppel  on 
the  city;  nor  did  the  fact  that  the  city  coun- 
v.4lN.E.no.2I — 67 


dl  annually.  In  its  appropriation  ordinances. 
recognized  and  made  provision  for  the  pay- 
ment of  the  fund  to  the  Home,  estop  the 
city  from  refusing  payment  at  any  time  it 
might  elect  to  do  so.  The  revenues  of  the 
city  of  Chicago  arising  from  licenses,  from 
taxation,  and  from  all  other  sources  are  own- 
ed by  the  city,  and  held  by  it  In  trust  to  be 
used  for  corporate  purposes  which  are  law- 
ful, and  the  revenues  of  a  city  cannot  be 
diverted  to  any  other  purpose.  The  revenues 
of  a  city  cannot  be  donated  by  the  officers  of 
the  city  or  by  the  city  council  to  any  per- 
son they  may  think  entitled  to  the  same; 
but,  on  the  otlier  hand,  the  revenues  of  a 
city  can  only  be  paid  out  or  appropriated 
by  the  city  council  or  Its  officers  in  the  man- 
ner and  for  the  purposes  authorized  by  law. 
Where  the  lawful  power  does  not  exist,  the 
payment  Is  unauthorized  and  void,  and  the 
city  will  lose  no  rights  where  the  money  has 
been  unlawfully  paid  out  by  Its  officers.  The 
city  having  no  power  to  pay  over  its  revenues 
to  the  Home,  the  fact  of  payment  for  a 
series  of  years  will  not  estop  it.  In  Logan 
Co.  V.  City  of  Lincoln,  81  111.  159,  in  speak- 
ing in  regard  to  estoppel  in  pais.  It  Is  said: 
"Before  the  doctrine  of  estoppel  can  be  in- 
voked, there  must  bave  been  some  positive 
acts  by  the  municipal  officers  which  may 
have  Induced  the  action  of  the  adverse  party, 
and  where  It  would  be  Inequitable  to  permit 
the  corporation  to  stultify  itself  by  retracting 
what  its  officers  had  done."  An  estoppel  by 
matter  In  pals  may  be  defined  as  an  undlsput- 
able  admission,  arising  from  the  circum- 
stances that  the  party  claiming  the  benefit 
of  It  has,  while  acting  In  good  faith,  been  In- 
duced, by  the  voluntary.  Intelligent  action  of 
the  party  against  whom  It  Is  alleged,  to 
change  his  position.  Bigelow,  Estop.  (2d  Ed.) 
p.  345.  The  other  party  must  have  been  In- 
duced to  act  upon  the  representation  or  con- 
cealment. His  action  must  have  been  of  a 
character  to  result  in  substantial  prejudice, 
were  he  not  permitted  to  rely  on  the  estop- 
pel. 7  Am.  &  Eng.  Enc.  Law,  pp.  17,  18. 
Here,  so  far  as  appears,  the  Home  was  not 
Induced  to  change  Its  position,  nor  was  It  In- 
duced to  do  or  not  do  anything  on  account  of 
the  payments  which  were  annually  made  by 
the  city  of  Chicago  different  from  what  It 
would  have  done  If  the  city  had  never  made 
any  paymenta  The  judgment  will  be  affirm- 
ed.  Affirmed. 


(1S7  111.  695) 

NEW  YORK.  O.  &  ST.  L,  RT.  CO.  v. 

LCEBEOK.! 
fSopreme  Conn,  of  Illinois.     Oct  11,  1886.) 
Railroad  Companirs  —  Accidents  at  Cbossii^os 
— bvidbnce — huoondnot  op  coumsbu 
1.  In.  an  action  for  an  accident  at  a  cross- 
ing, evidence  as  to  the  frequency  with   which 
trams  passed  over  the  various  tracks  at  such 
crossing  is  admissible  under  a  declaration  char- 

1  Reported  bj  Lonis  Boisot,  Jr.,  Esq.,  of  the 
Chicago  bac 
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ging  negligence  In  the  management  of  the  train, 
since  the  other  trains,  even  though  ran  by  other 
companies,  rendered  the  crossing  more  danger- 
ous, and  made  greater  care  necessary. 

2.  Nonexiieit  witnesses  who  have  stated 
their  observation  and  the  facts  attendant  on  the 
condition  of  a  person  before  and  after  an  alleged 
mental  impairment  may  also  state  their  conclu- 
sions and  opinions  based  thereon. 

3.  Improper  remarlfs  of  counsel  made  in  re- 
ply to  equally  improper  remarks  of  opposing 
counsel  are  not  ground  for  reversal. 

4.  Where  an  accident  occurs  at  a  crossing 
In  a  populous  city,  where  many  trains  pass  daily, 
evidence  that  there  were  no  gates  and  no  flag- 
man at  the  crossing  is  admissible  for  the  purpose 
of  showing  the  general  condition  of  things  at  the 
crossing  at  the  time  of  the  alleged  injury,  so  as 
to  assist  the  jury  to  determine  whether  the  rail- 
road company  was  guilty  of  negligence.  Kail- 
road  Co.  V.  Lane,  22  N.  E.  513,  130  111.  116,  fol- 
lowed. 

5.  Evidence  that  plaintiff  was  hurt  at  a 
street  crossing;  that  cars  on  a  side  traclc  obstruct- 
ed his  'dew  towards  the  north,  while  a  train  from 
the  south  attracted  his  attention,  and  another 
train  from  the  north  came  up.  tender  first,  and 
struck  him, — ^together  with  conflicting  evidence  as 
to  the  giving  of  signals  by  the  latter  train,  is 
sufficient  to  justify  submitting  to  the  jury  the 
Questions  of  negligence  and  contributory  negli- 
gence. 

Appeal  from  appellate  court.  First  district 
Action  on  the  case  by  Frederick  Luebeck, 
by  his  next  friend,  against  the  New  York, 
Chicago  &  St  Louis  Railway  Company.  Plain- 
tiff obtained  Judgment,  which  was  affirmed 
Oy  the  appellate  coort.  S4  HI.  App.  551. 
Defendant  appeals.    Affirmed. 

This  was  an  action  by  appellee,  by  his  next 
Mend,  begun  in  the  circuit  court  of  Cook 
coimty,  against  appellant,  for  Injuries  alleged 
to  have  been  received  from  being  struck  by 
one  of  the  freight  trains  of  appellant  at  the 
Fifty-Third  street  crossing  in  thetown  of  Lake. 
The  declaration  contains  three  coimts.  The 
first  charges  negligence  and  improper  conduct 
of  defendant  and  its  servants  in  the  manage- 
ment of  its  train;  the  second,  a  failore  to  ring 
a  bell  or  blow  a  whistle,  in  compliance  with 
the  statute;  and  the  thb-d,  the  disregarding 
of  an  ordinance  of  the  town  of  Lake  limiting 
the  speed  of  freight  trains  to  six  miles  per 
hour.  Fifty-Third  street  extends  east  and 
west,  and  crossing  the  road  at  right  angles, 
north  and  south,  are  seven  railroad  tracks, 
none  of  which  belong  to  appellant,  but  ovev 
one  or  more  of  which  they  had  the  right  to 
and  did  operate  their  trains  as  far  out  as 
Grand  crossing.  The  east  track  of  the  seven 
was  a  side  track,  on  which  at  the  time, of  the 
accident  were  standing  a  number  of  freight 
cars,  projecting  north,  and  extending  south 
part  of  the  way  over  Fifty-Third  street  On 
the  third  track  from  the  east,  a  train  of  an- 
other company  was  moving  north,  blocking 
the  crossing;  and  on  the  fourth  track  a  train 
belonging  to  appellant  was  running  south. 
.\ppeilee  was  struck  on  the  second  track  from 
the  east  by  one  of  the  engines  of  appellant's 
freight  trains  running  south,  tender  forward. 
The  accident  occurred  in  May,  1889,  at  which 
time  appellee  was  about  16  years  old;  but 
the  trial  in  the  lower  court  was  more  than 
4  years  afterwards,  when  be  was  past  20. 


The  residence  of  appellee  and  place  of  tonsi- 
ness  of  his  brother  were  located  east  of  the 
railroad,  and  the  theory  of  his  oonnael  Is  that 
he  was  proceeding  from  here  west  but  some' 
testimony  of  two  trainmen  was  to  the  effect 
that  he  was  going  east  when  struck.  Appd- 
lee  received  no  external  physical  Injury.  The 
evidence  indicates  that  the  shock  or  concos- 
slou  occasioned  by  the  engine  striking  him 
left  him  unconscious,  and  that  he  ^toained  so 
for  eight  hours,  and  to  some  extent  In  a  coma- 
tose condition  for  a  week  or  more.  It  is  al- 
lied that  the  ^ect  of  these  Injuries,  as 
shown,  during  the  four  years  elapsing  between 
the  accident  and  the  trial,  has  been  to  leave 
bim  mentally  In  a  condition  unfit  for  the 
transaction  of  ordinary  business,  and  to  Im- 
I»alr  hl8  mind.  The  case  was  tried  in  the  cir- 
cuit court,  before  a  Jury,  resulting  in  a  ver- 
dict for  plalntlS  of  $10,000.  A  motion  for  a 
new  trial  was  overruled,  and  Judgment  ren- 
dered on  the  verdict  An  appeal  was  prose- 
cuted from  this  Judgment  to  the  appelate 
court  of  the  First  district,  where  the  Judgment 
of  the  circuit  court  was  affirmed.  From  this 
Judgment  of  affirmance  the  appeal  is  prosecot- 
ed  to  this  court  The  errors  assigned  by  ap- 
pellant as  reasons  for  a  reversal  are  the  ad- 
mission of  Improper  evidence  tor  appellee  by 
the  trial  court;  Improper  remarks  made  by 
counsel  for  appellee  in  the  argument  of  the 
case  before  the  Jury;  In  the  giving  by  the 
trial  court  of  the  second  instruction  asked  and 
given  by  the  court  on  behalf  of  plaintiff:  >nd 
in  the  refusal  by  the  court  to  give  the  first  In- 
struction asked  by  the  defendant  below.  In 
which  the  court  was  asked  to  Instruct  the  Jury 
that  the  evidence  offered  on  behalf  of  the 
plaintiff  was  insufficient  to  support  the  plain- 
tiff's case  as  charged  in  the  declaration.  A 
consideration  of  these  questions  necessarily  in- 
volves In  the  opinion  a  more  detailed  state- 
ment of  the  case. 


Walker    &    Eddy,    for   appellant. 
Kraus  &  Mayer,  for  appellee. 


Moran, 


PHILLIPS,  J.  (after  stating  the  facts). 
One  of  the  errors  assigned  on  the  record  la 
that  the  trial  court  admitted  improper  testi- 
mony on  the  part  of  appellee.  Edward  Lue- 
beck, a  brother  of  appellee,  and  whose  place 
of  business  was  east  of  the  railroad  tracks, 
was  called  as  a  witness,  and  asked  If  be 
knew  where  plaintiff  was  going  at  the  time 
of  the  accident  His  answer  was:  "Yes;  I 
sent  him  to  get  some  glass  at  Wentwortb 
avenue."  Motion  was  made  by  appellant  to 
strike  out  the  answer,  but  the  court  permit- 
ted it  to  stand,  to  which  exception  was  taken 
by  appellant  Three  witnesses  who  observed 
the  accident  had  testified  that  appellee  was 
crossing  the  traclis  from  east  to  west  and 
the  evident  purpose  of  this  evidence  was  Id 
corroboration,  as  witness  further  stated  that 
It  was  only  about  fire  minutes  before  the 
accident  occurred  tbat  he  liad  sent  appellee 
on  an  errand.  The  record  shows  very  clearly 
that  the  Jury  must  bave  fully   understood 
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from  tbe  testimony  of  the  iritness  that  he  dfd 
not  see  the  accident,  for  be  so  stated.  All 
he  knew  was  that,  five  minutes  before,  he  had 
started  apx)ellee  on  an  errand  tvhich  would 
take  him  west  across  these  tracks.  This  evi- 
dence was  so  nearly  connected  with  the  acci- 
dent itself,  and  a  mere  fact  in  corroboration 
of  other  direct  and  positive  evidence,  that 
there  was  no  error,  under  all  the  circnm- 
stances,  in  the  trial  court's  overruling  the  mo- 
tion, as  made,  to  strike  out  the  answer.. 

The  court,  over  the  objection  of  defendant 
below,  permitted  the  plaintiff  to  show  the  fre- 
quency with  which  trains  passed  over  these 
tracks,  and  that  there  was  a  train  every  20 
minutes,  although  most  of  them  were  trains 
of  various  other  roads.  Under  the  first  count 
of  the  declaration,  this  evidence  was  admis- 
sible. It  is  to  be  presumed  that  defendant 
bad  knowledge  of  the  running  of  these  trains, 
and,  if  they  passed  In  rapid  succession,  it 
thereby  made  this  crossing  much  more  dan- 
gerous to  the  public.  Even  though  the  nu- 
merous other  trains  were  not  those  of  appel- 
lant. If  they  made  this  crossbig  more  dan- 
gerous appellant  was  bound  to  exercise  a  de- 
gree of  care  commensurate  with  this  danger; 
and  it  is  held  to  the  same  degree  of  care  as 
though  it  owned  the  track,  and  controlled  and 
operated  every  train  run  on  these  tracks. 
Baikoad  Co.  v.  Kanouse,  89  OL  272;  Ball- 
road  Co.  V.  Rosa,  142  IlL  9,  81  N.  B.  412. 
"Where  the  surrounding  circumstances  ren- 
der the  crossing  especially  dangerous  to  trav- 
elers on  the  highway,  as  when  the  line  is 
curved  or  there  are  obstructions  to  the  view, 
it  Is  the  duty  of  the  railway  to  take  precau- 
tions commensurate  to  the  danger."  Fatt 
Ry.  Ace.  S  170.  To  the  same  effect,  also,  is 
Railway  Co.  v,  WaUace,  110  RL  H4.  This 
rule  has  been  followed  in  this  state  by  hold- 
ing that  it  is  proper  to  show  that  the  view 
at  the  crossing  of  the  railroad  and  highway 
was  obstructed  by  a  heavy  growth  of  timber 
or  foliage,  even  though  not  on  the  company's 
right  of  way  (Railroad  Co.  v.  SUtman,  88  lU. 
529);  and  also  tliat,  in  a  populous  city  where 
many  people  pass  over  a  crossing,  it  Is  proper 
to  show  that  no  flagman  was  at  the  crossing, 
even  though  no  statute  or  ordinance  required 
one  (Ralh-oad  Co.  v.  Lane,  130  HL  116,  22  N. 
E.  513).  It  was  not  error,  therefore,  to  per^ 
mlt  plaintiff  to  show  as  a  circumstance  that 
trains  were  in  the  habit  of  passing  over  this 
crossing  in  rapid  succession. 

Under  the  assignment  of  error  as  to  the 
admission  of  improper  evidence  by  the  trial 
court,  objecti<m  is  also  made  to  the  testimony 
of  certain  nonexpert  witnesses  on  the  ques- 
tion of  the  mental  impairment  of  appellee. 
A  number  of  such  witnesses  were  called,  rela- 
tives, and  persons  with  whom  and  for  whom 
appellee  had  worked.  The  testimony  of  such 
witnesses— people  of  good  common  sense— Is 
admissible,  and  is  competent  testimony. 
Rutherford  v.  Morris,  77  RL  397;  Morse  v. 
Crawford,  17  Vt  499.  Nonexpert  witnesses, 
having  stated  their  observations  and  the  facts 


attendant  upon  the  condition  of  a  person  be- 
tore  any  mental  imi>airment,  and  such  obser- 
vations and  facts  after  the  alleged  impair- 
ment, are  permitted  then  to  state  their  con- ' 
elusions  or  opinions  based  on  such  facts  or 
observations,  and  may  make  comparison  of 
the  mental  condition  of  such  person  before 
and  after  an  injury  which  is  alleged  to  have 
resulted  In  affecting  the  mind.  It  is  not 
necessary  that  the  Impression  testified  to 
must  have  been  formed  at  the  time  the  par- 
ticular conduct  or  fact  was  observed.  It  may 
be  the  result  of  the  observation  of  a  contin- 
ued condition  or  series  of  facts.  While  the 
record  discloses  that  the  answer  to  some 
questions  on  this  branch  of  the  case  were  In 
a  manner  not  resxMuslve  to  the  questions.  It 
does  not  appear  that  any  sx>eciflc  objections 
were  made  at  the  time,  and  we  perceive  no 
harmful  error  in  the  ruling  of  the  trial  court 
in  the  matter. 

Reversal  of  this  case  is  also  urged  on  the, 
ground  of  improper  remarks  made  by  the 
counsel  for  appellee  in  the  argument  of  the 
case  before  the  Jury.  In  his  concluding  re- 
marks, counsel  for  appdlee  used  the  lan- 
guage complained  of,  as  follows:  "The  plain- 
tiff in  this  case  Is  poor.  He  has  not  got  the 
imlimited  wealth  of  the  defoidant  in  this 
casa  He  cannot  call  these  gentlemen  and 
pay  them  $1S0  for  coming  upon  the  stand. 
It  was  admitted,  and  it  was  stated  in  the 
presence  of  the  Jury  by  learned  counsel,  that 
Mr.  Fenger  was  a  high-priced  man;  that  the 
gentleman  whom  he  called  upon  the  stand 
was  a  high-priced  man;  and  I  say  to  you  we 
cannot  afford  to  call  high-priced  men  to  give 
opinions.  Counsel  on  the  other  side  put  a 
high-priced  man  on  the  stand,  but  he  did  not 
ask  his  opinicn.  Yon  will  remember  that, 
when  I  asked  Dr.  Church  as  to  what  really 
the  mental  condition  of  this  boy  was,  be  said 
he  could  not  answer  until  I  paid  him;  he 
wanted  his  pay.  He  had  a  right  to  demand 
it  Ton  cannot  compel  a  doctor  to  give  his 
opinion  any  more  than  you  can  compel  a 
shoemaker  to  deliver  a  pair  of  shoes  free  of 
charge.  This  is  his  privilege,  but  it  does  not 
seem  to  me  that  If  I  was  already  in  court 
testifying  for  one  side  that  had  paid  me,  that 
I  would  not  hesitate  to  tell  the  whole  truth. 
It  Dr.  Church  would  have  been  satisfied  or 
would  have  believed  that  this  boy's  mind  was 
not  affected,  if  he  would  have  believed  that 
the  boy  was  not  insane,  I  ask  you,  would 
not  astute  counsel  have  asked  him  that  ques- 
tion?" Comment  had  been  made  in  argument 
by  counsel  for  appellant  as  to  the  failure  of 
appellee  to  call  Dr.  Flsk,  a  specialist,  as  a 
witness.  It  appears  that  appellee  had  once 
visited  this  doctor's  office,  but  the  record 
does  not  disclose  that  this  doctor  had  treated 
him.  The  argument  of  appdlant's  counsel 
was  therefore  not  called  tor  by  anything  in 
the  record,  and  the  remarks  of  counsel  for  ap- 
pellee above  quoted,  while  improper  under  or- 
dinary circumstances,  were  called  forth  by 
the  improper  remarl^  of  opposing  counseL 
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It  Is  the  duty  of  the  trial  court  to  control 
counsel  in  their  remarks  to  the  Jury,  and,  by 
pointed  rebuke  or  otherwise,  remove  any  mt 
due  effects  which  Improper  remarks  might 
have.  We  are  not  Inclined  In  this  case,  un- 
der  an  the  circumstances,  to  hold  that  the 
remarks  complained  of  should  cause  a  re^ 
versal. 

Error  is  urged  in  the  action  of  the  trial  court 
in  giving  to  the  Jury  the  second  instruction 
asked  by  appellee,  which  is  as  follows:  "The 
court  Instructs  the  Jury  that  there  was  no  ab- 
solute duty  imposed  by  law  on  the  defendant 
to  maintain  either  gates  or  flagmen  at  the 
crossing  in  question;  and,  if  you  believe  from 
the  evidence  tliat  there  were  no  gates  or  flag- 
men there  at  the  time  of  the  alleged  iDtluiy, 
that  is  not  ot  Itself  evidence  of  negll^nce  on 
the  part  of  defendant  The  plaintiff  does  not 
allege  or  claim  any  negligence  on  part  of  de- 
fendant in  regard  to  this..  Evldoice  as  to 
whether  there  were  gates  or  a  flagman  at  the 
crossing  In  question  at  the  time  of  the  alleged 
injury  was  admitted  by  the  court,  and  should 
be  considered  by  the  jury,  not  as  tending  of 
Itself  to  establish  negligence,  but  solely  toe 
the  purpose  of  showing  the  general  condition 
of  things  at  the  locaUty  of  such  crossing,  at 
tile  time  of  the  alleged  injury,  so  as  to  assist 
the  jury  to  determine,  from  all  the  circum- 
stances and  evldoice  in  the  case,  and  under 
the  instructions  of  the  court,  whether  the  de- 
fendant was  guilty  of  negligence,  aa  cliarged 
by  the  plaintiff  in  his  declaration."  The  dr- 
cnlt  court  liad  admitted  evidence  on  the  trial 
showing  that  there  were  no  gates  m-  flagmen  at 
the  crossing  in  question.  Under  the  rule  an- 
nounced in  Railroad  Co.  v.  Lane,  130  111. 
116,  22  N.  B.  613,  this  was  c<wipetent  in  con- 
nection with  proof  of  the  condition  of  things 
in  reqtect  to  travel  and  othnwise  in  that  lo- 
cality, and  on  the  question  of  the  care  and 
caution  on  the  part  of  appellant  in  running  its 
trains  In  accord  with  public  safety.  We  do 
not  deem  It  necessary  to  discuss  tills  instruc- 
tion further  than  to  say  that  it  is  fully  in  ac- 
cord with  the  views  we  have  expressed  in 
the  case  of  Railroad  Co.  v.  Lane,  supra,  and 
that  it  states  the  law  applicable  to  this  case. 

This  court  is  asked  to  reverse  the  judgment 
In  this  case  on  the  ground  that  the  plaintiff 
himself  was  guilty  of  such  contributory  negli- 
gence that  the  court  below  should  have  In- 
structed the  Jury  to  return  a  verdict  for  de- 
fendant The  weight  of  the  evidence  In  the 
case  shows  that  the  plahitiff  was  proceeding 
west  on  Fifty-Third  street;  tiiat  he  passed 
around  the  cars  standing  on  the  first  track  (a 
Bide  track),  which  tended  to  prevent  his  view 
of  any  train  approaching  from  the  north.  It 
appears  that  his  attention  was  naturally  en- 
gaged by  the  moving  train  on  the  third  track 
which  blocked  the  crossing,  and  that  the  short 
time  he  stopped  on  the  second  track  was  sufli- 
dent  for  him  to  be  struck  by  appellant's  train. 
The  engine  was  running  tender  forward,  and 
those  in  charge  of  it  either  could  not  see  the 
track  or  were  not  on  the  lookout,  as  they 


should  have  been  la  approaching  a  dangeroos 
crosshig,  as  they  knew  nothing  ot  the  accident 
until  they  had  nm  by  some  distance.  Tboe 
Is  a  conflict  in  the  evidence  as  to  whether  a 
bell  was  rung  or  whistle  sounded;  employes 
of  appellant  testifying  in  the  afBnnative,  and 
three  disinterested  witnesses,  near  enough  to 
have  heard,  say  that  neither  was  dona  Tlie 
entire  evidence,  both  of  appellee  and  appe- 
lant, shows  that  tbe  train  was  running  at  a 
speed  in  violation  of  the  ordinances  of  tbe 
town  of  Lake.  It  cannot  be  said,  therefore, 
there  was  not  evidence  tending  to  show  negli- 
gence on  the  part  of  appellant,  and  tending  to 
show  appellee  was  in  tlie  exercise  of  ordinary 
care.  Whether  the  evidence  fully  establishes 
questions  of  fact  of  this  character  is  not  de- 
termined as  questions  of  law.  The  mle  may 
be  declared  settied  In  this  state  that  where 
there  is  evidence  which,  if  true,  tended  to  es- 
tablish the  fiicts  necessary  and  sufScient  to 
sustain  a  verdict.  It  Is  not  error  to  refuse  a 
peremptory  instruction  to  find  for  defendant 
Syrup  Co.  v.  Carlson,  155  IlL  210,  40  N.  B. 
492;  Flreproofing  Co.  ▼.  Foczekai,  130  111. 
139,  22  N.  E.  543;  Hodges  v.  Bearse,  129  QL 
87,  21  N.  E.  613;  Railroad  Co.  v.  Dunleavy, 
129  111.  140,  22  N.  E.  15;  RalUoad  Co.  v.  Sny- 
der, 128  111.  655,  21  N.  E.  520;  Packet  Co.  v. 
Gattinan,  127  IIL  598,  20  N.  E.  662;  Railroad 
Co.  V.  O'Conner,  115  lU.  254,  3  N.  E.  501. 

The  verdict  and  Judgment  in  this  case  woe 
for  $10,000,  and  it  is  urged  it  is  excessive  bi 
comparison  with  the  extent  of  the  injuries  re- 
ceived by  appellee.  We  are  precluded  by  the 
Judgment  of  the  appellate  court  from  a  con- 
sideration of  that  question.  It  Is  incumboit 
on  the  trial  and  appellate  courts  to  guard  care- 
fully, and  especially  in  actions  of  this  char- 
acter, tbe  interests  ot  both  plaintiff  and  Oe- 
fendant  In  mattoB  wherein  their  judgment  is 
flnal.  A  careful  and  extended  examination  of 
this  record  develops  no  error  that  should 
cause  a  reversal  of  this  Judgment  and  the 
Judgment  of  the  appellate  court  to  therefwe 
affirmed.    Affirmed. 


as7  IIL  ea) 
CHICAGO.  M.  &  ST.  P.  R.  CO.  v.  WALSH* 

(Supreme  Court  of  Illinois.     Oct  11,  1895.) 

Railroad  Companies— Nkolioencb — Appbai,— 

Pbactios — Remittitch. 

1.  Backing  a  train  across  a  city  street  in 
the  dark  withonr  baring  a  conspicnoos  light  on 
the  rear  car  so  as  to  sliow  in  what  direction  the 
train  is  moving,  as  required  by  an  ordinance  of 
the  city,  is  negligence.  57  III.  App.  448,  affirm- 
ed. 

2.  Where  tbe  appellate  coort  is  of  opinion 
that  the  verdict  is  excessive,  it  may,  on  the  en- 
try of  a  remittitur  by  plaintiff  of  part  of  his 
jadKment,  affirm  the  judgment  for  the  residue, 
even  thooxh  tbe  action  be  for  nnliguidateNi  dam- 
ages for  a  tort  Railroad  do.  v.  Wrixon.  37  N. 
E.  895.  150  111.  532,  followed. 

Appeal  from  appellate  court.  First  district 
Action  on  the  case  by  Patrick  Walsh  against 
tbe  Chicago,  Milwaukee  &  St  Paul  Railroad 

I  Reported  by  Louis  Bolsot,  Jr.,  Esq.,  of  the 

Chicago  uar. 
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Company.  Plaintiff  obtained  judgment,  wlilch 
was  modified  by  the  appellate  court.  57  SI. 
App.  448.     Defendant  appeals.    Affirmed. 

Edwin  Walker,  for  appellant  Walker,  Judd 
&  Hawl^,  U)t  appellee. 

MAORUDBB,  J.  This  ia  an  action  brought 
by  the  appellee  against  the  appellant  company 
to  recover  damages  for  a  personal  Injury. 
Upon  the  trial  in  the  circuit  court  the  Jury  re- 
turned a  verdict  in  favor  of  the  plaintiff  for 
the  sum  of  $29,583.33V&.  Motion  for  new  trial 
was  ovemiled,  and  Judgment  was  rendered 
for  the  amount  of  the  verdict  In  the  appel- 
late court,  upon  motion  of  appellee,  a  remitti- 
tur waa  entered  for  the  sum  of  f  13,583.33^ 
and  Judgment  rendered  for  the  remainder,  to 
wit,  f  16,000.  From  the  Judgment  of  the  ap- 
pellate court,  as  thus  reduced  by  the  remitti- 
tur, the  present  appeal  Is  prosecuted. 

It  is  not  claimed  that  any  error  was  com- 
mitted by  the  trial  court  in  the  admission  or 
exclusion  of  evidence.  The  plaintiff  below 
asked  for  no  instructions,  and  none  were  giv-. 
en  for  liim.  The  defendant  asked  for  two 
instructians  only,  both  of  which  were  refused. 
The  instructions  so  refused  are  as  follows: 
"(1)  The  court  instructs  the  Jury  that  upon 
the  whole  case  the  plaintiff  is  not  entitled  to 
recover,  and  your  verdict  should  therefore  bo 
for  the  defendant  (2)  The  court  instructs  the 
Jury  that  nndw  all  the  testimony  of  the  case 
the  plaintiff  is  not  entitled  to  recover,  and 
your  verdict  should  therefore  be  for  the  de- 
fendant" We  have  held  that  it  is  not  proper 
to  take  a  case  away  from  the  Jury  if  there  is 
evidence  tending  to  establish  the  cause  of  ac- 
tion. lUUway  Co.  V.  Johnsen,  135  lU.  641,  26 
K.  E.  510.  Here  there  was  such  evidence, 
and  hence  there  was  no  error  in  refusing  to 
give  the  foregoing  instructions. 

The  tracks  of  appellant,  running  from  the 
northwest  to  the  southeast  cross  Chicago  ave- 
nue, a  street  in  the  dty  of  Chicago,  running 
east  and  west  Of  the  two  main  tracks  cioss- 
ing  the  street  at  that  point  the  south  track  is 
used  for  incoming  or  east-boimd  trains,  and 
the  north  track  is  used  for  outgoing  or  west- 
bound trains.  There  is  a  side  track,  north  of 
the  north  main  track,  that  connects  with  it 
about  650  feet  west  of  the  center  of  Chicago 
avenue.  Appellant's  railroad  yards  are  a  short 
distance  southeast  of  Chicago  avenue.  Some 
time  before  6  o'clock  on  the  morning  of  De- 
cemtx^r  20,  1890,  a  switching  crew  of  the  ap- 
pellant had  been  ordered  to  take  some  cars 
from  the  yards,  and  place  them  on  the  north 
side  of  the  yards,  to  be  loaded.  In  order  to 
accomplish  this,  the  cars  were  run  out  of  the 
yards  towards  the  northwest  across  Chicago 
avenue,  upon  the  south  main  track,  then  on 
to  the  north  main  track,  and  then  back  south- 
easterly on  the  north  main  track  to  a  switch, 
thus  passing  onto  a  side  track.  The  train 
which  was  thus  returning  to  the  north  side  of 
the  yards  was  backing  across  Chicago  avenue, 
the  engine  being  in  the  rear,  and  not  la  the 


front,  as  It  moved.  About  6  o'clock,  <x  a  lit- 
tle before,  on  tt>e  same  morning,  it  being  then 
dark,  and  the  weather  being  misty  and  foggy, 
appellee,  who  was  a  plumber's  helper,  and 
was  then  on  his  way  from  his  house  to  his 
work,  was  crossing  Chicago  avenue  at  the 
point  where  It  is  Intersected  by  said  tracks. 
When  he  arrived  at  the  crossing,  he  saw  an 
incoming  cattle  train  of  24  cars  passing  to  the 
southeast  on  the  southerly  main  tirack,  and 
stopped  until  this  train  should  cross  the  street. 
He  also  saw  what  appeared  to  him  to  be  some 
stationary  freight  cars  standing  to  the  north- 
west of  him  on  the  side  track.  Not  supposing 
that  the  latter  cars  were  moving,  he  stood 
facing  to  the  south  or  southeast  waiting  for 
the  cattle  train  to  pass.  While  he  was  thus 
standing,  the  cars  to  the  northwest  which 
proved  to  be  the  train  that  was  backing  across 
the  street  into  the  north  side  of  the  yards, 
struck  him  in  the  liack,  knocked  him  down, 
and  inflicted  the  injuries,  which  resulted  in 
the  amputation  of  one  arm,  and  the  loss  of 
three  fingers  of  the  remaining  band,  and  a 
part  of  the  hand  itself.  The  appellee  testi- 
fied that  the  cars,  which  appeared  to  him  in 
the  mist  and  dark  to  be  standing  on  the  side 
track  on  the  northerly  side  of  the  main  tracks, 
liad  no  visible  light  on  them.  The  declara- 
tion charges  in  different  counts  negligence  in 
causing  an  engine  with  a  train  of  freight 
cars  to  back  across  the  public  highway  with- 
out ringing  a  bell,  without  having  a  flagman 
at  the  crossing  to  giv6  notice  of  the  approach 
of  trains,  and  without  liaving  a  proper  light 
as  a  signal  on  the  end  of  the  train,  or  any 
person  on  the  rear  end  thereof  to  give  warn- 
ing. The  declaration  sets  out,  and  the  plain- 
tiff introduced  in  evidence,  section  1833  of  the 
Revised  Ordinances  of  the  city  of  Chicago, 
which  is  In  the  following  words:  "Every  lo- 
comotive, engine,  railroad  car  or  train  of  can 
running  In  the  nighttime  on  any  railroad  track 
in  said  city  shall  have  and  keep  while  so  nm- 
ning  a  brilliant  and  conspicuous  light  on  the 
forward  end  of  said  locomotive,  engine,  car  or 
train  of  cars.  If  such  engine  or  train  Toe 
backing,  it  shall  have  a  conspicuous  light  on 
the  rear  car,  or  engine,  so  as  to  show  in  what 
direction  said  car  is  moving."  There  was  evi- 
dence tending  to  show  that  the  appellant  fail- 
ed to  comply  vritb  this  ordinance.  Where  a 
train  is  backing  across  a  public  street  or  high- 
way In  the  dark,  it  should  give  warning  of  its 
approach  to  those  traveling  thereon;  especial- 
ly when  another  train  is  passing  over  the 
same  crossing  upon  another  track,  at  the  same 
time,  and  in  the  same  direction.  An  ordinary 
lantern  In  the  hand  of  a  brakeman  on  the 
t<H>  of  a  car  does  not  seem  to  meet  the  re- 
quirement of  the  ordinance.  A  backing  en- 
gine or  train  is  required  to  have  a  "conspicu- 
ous" light  on  the  engine  or  rear  car;  such  a 
light  as  wUl  show  the  direction  In  which  the 
cars  are  moving.  That  there  was  no  such 
light  upon  the  rear  car  of  the  backing  train 
wliich  injured  appellee  appears  to  be  estab- 
lished by  the  evidence,  and  is  manifest  from 
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tlie  fact  that  appellee  saw  no  such  light,  'and 
that  no  one  on  the  train  saw  Urn. 

It  Is  urged  that  the  damages  are  ezcesslTe. 
The  amount  of  damages  sustained  by  the 
plaintiff  in  an  action  at  law  is  a  question  of 
fact  which  Is  not  open  for  consideration  is 
this  court,  under  the  statute.  Railroad  Co.  v. 
Bode,  150  HI.  306,  87  N.  E.  879,  and  cases 
there  cited. 

It  is  also  claimed  that  the  affirmance  of  a 
Judgment  by  the  appellate  court  for  the 
amount  of  the  Judgment  remaining  after  the 
entry  of  a  remittitur  by  that  court  is  error. 
We  have  recently  held  that  the  appellate 
court  la  authorized  to  allow  a  remittitur,  and 
that  hi  so  doing  and  entering  Judgment  for 
the  remainder  there  is  no  error.  Railroad  Co. 
V.  Wrixon,  150  m.  532,  37  N.  B.  895.  The 
Judgment  of  the  appellate  court  la  affirmed. 
Affirmed. 


(IE7  lU.  S7S) 

BARCHARD  et  aL  t.  KOHN.i 
(Supreme  Court  of  Illinois.     Oct  11,  1895.) 
Chattel  Hobtoaob— Waivbb  or  linx— Exa> 

CCTION. 

A  mortgagee  who  oiitains  Judgment  for 
the  mortgage  debt,  levies  execution  on  the  mort- 
gaged chattels,  and  sells  all  of  them  under  such 
execution  except  property  exempt  from  execution, 
does  not  thereby  release  his  claim  under  the  chat- 
tel mortgage  to  the  exempt  property.  64  IlL 
App.  iS29,  reversed. 

Appeal  from  appellate  court,  First  district 
Acticm  of  trespass  by  Josephine  Kohn 
against  Ira  Barchard  and  H.  0.  T.  Borrmann. 
Plaintiff  obtained  Judgment,  which  was  af- 
firmed by  the  appellate  court  54  111.  App. 
629.    Defendants  appeaL    Reversed. 

This  is  an  action  of  trespass,  begun  on 
April  14,  1881,  by  appellee  against  app^ant 
Borrmann,  a  dry-goods  merchant  and  ap- 
pellant Barchard,  a  constable,  for  the  alleged 
unlawful  taking  and  carrying  away  of  a 
stock  of  goods  claimed  to  be  the  property  of 
appellee,  and  entering  for  that  purpose  into 
the  store  No.  981  West  Eighteenth  street  in 
Chicago,  on  April  13,  1S91,  where  the  goods 
were  then  located.  Three  pleas  were  filed: 
The  first,  not  guilty.  The  second,  averring 
that  plaintiff,  Josephine  Kohn,  was  the  wife 
of  William  Kohn;  that  William  Kohn  was 
the  owner  of  the  goods  and  chattels  on  June 
16,  1880,  and  on  that  day  executed  a  chattel 
mortgage  up<m  the  same  to  the  defendant 
Borrmann  to  secure  $3,000,  of  which  $2,000 
remained  unpaid  at  the  time  of  the  alleged 
trespass;  that  Borrmann,  by  his  agemt  Bar- 
chard, took  possession  of  the  property  un- 
der said  mortgage,  and,  in  pursuance  of  its 
terms,  the  property  was  sold  at  public  auc- 
tion on  May  2,  1891,  for  $421.40,  an  amount 
insufficient  to  pay  what  was  due  upon  the 
mortgage.  The  third  plea  sets  up  that  the 
entry  into  the  premises  was  made  in  a  quiet 
and  peaceable  manner,  and  without  nnneces- 

1  Reported  by  Louis  Boisot  Jr.,  Esq.,  of  the 
Chicago  bar. 


sary  damage,  In  order  to  take  the  goods  on- 
&er  the  mortgage.  The  trial  in  the  circuit 
court  was  before  the  court  and  a  Jury,  and 
resulted  In  verdict  aiul  Judgment  for  $800 
in  favor  of  plaintiff.  The  Judgment  has  been 
affirmed  by  the  appellate  court,  and  an  or- 
der has  been  made  by  that  court  certifying 
that  the  cause  Involves  questions  of  law  of 
such  importance  on  account  of  collateral  in- 
terests involved  that  it  should  be  passed  upon 
by  the  supreme  court  The  case  Is  brought 
here  by  appeal  from  the  Judgment  of  the 
appellate  court 

The  material  facts  necessary  to  present  the 
question  involved  are  as  follows:  The  chat- 
tel mortgage  was  given  to  secure  20  notes 
executed  by  William  KOhn  to  Borrmann, 
dated  June  16,  1890,  28  of  which  were  each 
for  $100,  payable  weekly  thereafter,  and  the 
twenty-ninth  was  for  $200,  payable  on  March 
1,  1891;  so  that  all  the  notes  had  been 
due  for  some  two  weeks  before  the  levy  of 
the  executions  hereinafter  named.  Hie  mort- 
gage was  not  recorded  until  July  20,  IS81. 
long  after  the  present  trespass  suit  was  be- 
gun. On  March  18,  1891,  the  mortgagor, 
William  Kohn,  executed  two  Judgment  notes, 
—one  for  $88.52,  to  D.  Llebman,  and  one  tot 
$231.27,  to  A.  Lewin  &  Sons.  On  tlie  next 
day,  March  19,  1891,  Judgm«its  were  entered 
up  upon  these  notes,  and  executlmis  issued 
and  placed  in  the  sheriff's  hands,  the  sheriff 
receiving  the  Iiewin  executi<«  at  10:55  a. 
m.  and  the  Llebman  execution  at  11  a.  m. 
of  that  day.  On  the  same  day  the  8pi>ellant 
Borrmann,  learning  of  these  Judgments,  caus- 
ed Judgment  for  $2,000  to  be  entered  up  upon 
18  of  the  notes  secured  by  his  chattel  mort- 
gage thai  remaining  unpaid,  and  execution 
to  be  Issued  thereon,  the  sheriff  receiving 
said  execution  at  4  o'clock  in  the  afternoon 
of  March  19,  1891.  On  the  same  day,  and 
in  the  order  In  which  they  came  to  the  hands 
of  the  sheriff,  the  three  executions  were 
levied  upon  the  property  Included  in  the  chat- 
tel mortgage.  The  next  day,  Kohn,  the  Judg- 
ment debtor,  presented  a  schedule,  and  asked 
to  have  his  legal  exemptions  set  off  to  him 
out  of  the  property  levied  upon  under  the 
provisions  of  the  exemption  law  of  this  state; 
1  Starr  &  C.  Ann.  St.  p.  1112,  c.  52,  {  14. 
Appraisers  were  appointed,  and  on  March  26, 
1891,  Kohn  selected,  and  there  was  set  off 
to  him  as  exempt  property  to  the  amount  of 
$400,  being  a  part  of  the  propeny  covered 
by  the  chattel  mortgage.  Subsequently  the 
balance  of  the  property  levied  upon,  after 
taking  out  the  exemptions,  was  sold  under 
the  executions,  and  out  of  the  proceeds  of  the 
sale  the  Lewin  and  Llebman  executions  were 
paid  in  full,  and  the  remainder  of  the  pro- 
ceeds were,  on  March  30,  1891,  applied  upon 
the  execution  of  the  appellant  Borrmaun. 
leaving  still  due  to  him  upon  his  Judgment 
about  $950.  It  is  claimed  by  appellee  that 
her  husband.  William  Kohn,  owed  her  $250 
when  the  executions  were  levied;  that  lie 
paid  $100  of  this  amount  to  her  on  Marcb 
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19,  1891,  and  In  payment  of  the  renuOnlng 
|150  turned  over  tbe  exempt  property, 
amounting  to  about  1400,  to  her  by  flist 
tninBf  erring  It  to  one  Adolph  Coben,  wbo,  on 
or  about  Iilarcb  26,  1891,  transferred  It  back 
to  appellee.  All  Instructions  asked  by  tbe 
defendants  submitting  to  tbe  Jury  tbe  ques- 
tion whether  the  property  really  belonged  to 
tbe  plalntifC  were  refused.  It  was  this  ex- 
empt property  which  the  appellants  took  un- 
der tbe  mortgage  on  April  13,  1881,  for  tbe 
purpose  of  satisfying  pro  tanto  tbe  $950  re- 
maining due  thereon,  and  which  was  sold, 
after  the  giving  and  posting  of  notice  a« 
required  by  tbe  mortgage,  at  public  auction, 
on  May  2, 1891,  as  alleged  in  tbe  pleas. 

Jesse  Holdom,  for  appellanta  Moran, 
Kranse  &  Mayer,  for  appellee. 

MAGKUDER,  J.  (after  stating  the  facts). 
The  question  in  the  case  is  whether  the  appel- 
lant Borrmann,  mortgagee  In  the  chattd  mort- 
gage, had  a  right  to  take  possession  under  his 
mortgage  of  the  goods  set  off  as  exempt  to 
William  Kohn,  tbe  judgment  debtor  and  mort- 
gagor, or  whether,  by  taking  Judgment  upon 
the  notes  secured  by  the  mortgage,  and  levying 
the  execution  issued  thereon  upon  the  mort- 
gaged iMToperty,  and  allowing  a  part  of  the  pro- 
ceeds of  the  sale  made  under  tbe  executions  to 
be  applied  ui>on  tbe  Judgment,  be  thereby  waiv- 
ed bis  right  to  proceed  under  his  mortgage 
against  tbe  portlom  of  the  mortgaged  prop- 
erty not  sold  under  tbe  executi<ms,  and  set  off 
as  exempt  to  the  Judgment  debtor.  Tbe  ques- 
tion arises  out  of  the  ruling  of  the  trial  court 
excluding  the  chattel  mortgage  when  offered 
by  the  defendants  aa  a  Justificaticxi  of  the  al- 
leged trespass,  and  admitting  it  only  in  miti- 
gation of  damages,  and  also  out  of  tbe  acti(ui 
of  tbe  court  in  Instructing  tbe  Jury  that  as  a 
matter  of  law  the  chattel  mortgage  did  not 
Justify  the  defendants  in  seizing  the  goods  in 
question.  As  the  mortgage  was  not  recorded, 
and  provided  for  the  sale  of  tbe  goods  mort- 
gaged in  the  ordinary  course  of  business.  It 
was  void  as  to  creditors,  but  It  was  good  as 
betweoi  tbe  parties  to  it.  Gregg  v.  Sanford, 
'M  III  17;  Forest  v.  Tlnkham,  29  lU.  141; 
McDowell  V.  Stewtrt,  83  111.  638;  Jones, 
Mortg.  (4tb  Ed.)  S 138;  Oreenebaum  v.  Wheel- 
er, 90  111.  296;  William  Deering  &  Co.  v. 
Washburn,  141  111.  153,  29  N.  E.  558. 

The  main  case  which  holds  tliat  an  attach- 
ment of  tbe  mortgaged  propeity  by  tbe  mort- 
gagee for  tbe  mortgage  debt  is  a  waiver  of  bla 
lien  under  tbe  mwtgage  is  Evans  v.  Warren, 
122  Mass.  :^03.  Tbe  decision  In  that  case  was 
placed  uixm  the  ground  substantially  that  the 
liens  created  by  mortgage  and  by  attachment 
up<m  tbe  same  pn^erty  are  essentially  differ- 
ent, and  cannot  coexist,  tot  the  reason  that 
under  the  Massachusetts  statutes  the  equity  of 
redemptitm  of  personal  property  is  not  subject 
to  attachment,  and  hence,  if  the  mortgagee 
causes  an  attachment  to  issue  against  the  mort- 
gaged property,  it  is  a  waiver  of  the  mort- 
gage lien.    Tbe  cases  which  bold  that  the  at- 


tachment opoatea  as  a  waiver  of  the  plaintifTs 
rights  under  the  motgage  do  bo  upon  the  gen- 
eral grounds  that  a  person  cannot  avail  him- 
self of  inconsistent  remedies  in  relation  to  the 
same  matt^,  and,  having  chosen  and  carried 
into  effect  one  remedy,  he  cannot  rescnrt  to  a 
dlffarmt  one,  Involving  a  repudiation  of  the 
grounds  upon  which  the  first  one  was  based; 
that  tbe  suit  on  the  mortgage  and  the  attach- 
ment suit  were  inconsistent,  because  the  one 
proceeds  upon  the  ground  that  tbe  mortgagee 
is  tbe  owner  of  the  property,  and  tbe  other 
upon  the  ground  that  the  mortgagor  thereof  la 
owner;  that  when  the  debt  matured  the  mort- 
gagee had  the  right  to  take  tbe  property  under 
tbe  mortgage,  be  having  the  legal  title,  sub- 
ject only  to  a  right  or  redempticm;  and  that 
by  bringing  the  attachment  suit  be  elected  to 
treat  tbe  property  as  tbe  property  of  the  debtor, 
and  cannot,  by  seeking  to  enforce  bis  mort- 
gage, assert  an  ownership  and  right  of  posses- 
sion in  himself  antedating  the  attachment 
Tbe  reasoning  in  Evans  v.  Warren,  supia,  was 
held  to  be  unsatlafactoiy,  and  Its  doctrine  was 
repudiated  in  Byram  v.  Stout,  127  Ind.  195,  26 
N.  E.  687.  In  the  latter  case  the  mortgagee 
in  a  chattel  mortgage  brought  an  acticm  to 
foreclose  it.  and  a  Junior  mortgage  set  up  as  a 
defense  that  tbe  complainant  bad  previously 
brought  suit  upon  the  evidences  of  debt  se- 
cured by  his  mortgage,  and  bad  tbwehi  issued 
a  writ  of  attachment,  and  levied  it  upon  tbe 
mortgaged  property,  and  bad  thereby  rdeased 
his  mwtgage  lien;  but  the  court  held  that  tbe 
attachment  was  not  a  waiver  of  tbe  mortgage 
lien,  and  did  not  estop  the  mortgagee  from 
claimiag  under  his  mortgage,  basbig  Its  deci- 
sion mainly  upon  the  ground  that  in  Indiana 
the  mortgagee  in  a  chattel  mortgage  is  a  mere 
lien  holder.  Jones,  Mortg.  §  665.  In  support 
of  tbe  ooDcluBi(«  that  tbe  mortgagee  of  per- 
sonal property  is  a  mere  lien  bolder,  Indiana 
decisions  are  there  referred  to,  holding  that 
personal  prop^ty'  under  mwtgage  may  be  lev- 
ied upon  and  sold  by  executicm  subject  to  tbe 
mortgage  lien.  The  case  of  Howard  v.  Parks, 
1  Tex.  Civ.  App.  603,  21  &  W.  269,  follows 
the  case  of  Byram  v.  Stout,  supra,  holding  tiiat 
a  mortgage  lien  upon  personal  property  Is  not 
waived  by  suing  out  an  attachment  upon  tbe 
debt  secured  by  tbe  mortgage,  and  that  in  Tex- 
as a  chattel  moctgage  bas  tbe  effect  of  a  lien 
on  tbe  property. 

There  can  be  no  doubt  that  tbe  chattel 
mortgage  act  of  Illinois  recognises  a  lien  as 
existing  under  the  mortgage  upon  the  proper- 
ty mortgaged.  Section  1  thereof  speaks  of  a 
mortgage,  trust  deed,  or  other  conveyance  of 
personal  property  "having  the  effect  of  a 
mortgage  or  lien  upon  such  property."  2  Starr 
&  C.  Ann.  St.  p.  1630.  We  have  held  that  a 
court  of  equity  has  Jurisdiction  to  foreclose  a 
chattel  mortgage.  McCauley  v.  Bogers,  104 
Bl.  678;  Dupuy  v.  Gibson,  S6  HL  197;  Oaar 
V.  Hurd,  92  Bl.  815.  A  biU  bi  equity  oonld 
not  be  filed  to  foreclose  such  a  mortgage,  un- 
less a  lien  was  thereby  conferred  which  cxmld 
be  enforced  against  the  property.    If,  there- 
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fore,  an  sttachment  o£  tbe  mortgaged  property 
in  a  suit  opon  the  debt  secured  by  the  chattel 
mortgage  is  not  a  waiva  of  the  right  to  pi>o- 
ceed  mider  the  mortgage  where  the  mortgage 
is  a  lien  upon  the  property,  such  an  attach- 
ment will  not  be  a  waiver  in  ttiis  state  when 
the  sul)sequent  proceeding  begun  to  enforce 
the  mortgage  is  a  bill  in  equity  to  foreclosa 
In  such  case  there  is  no  inconsistency  be- 
tween the  two  remedies,  as  both  certainly 
recognize  the  mortgagor  as  owner.  Where  a 
chattel  mortgage  ia  properly  acknowledged 
and  recorded,  a  third  person,  who  is  a  cred- 
itor of  the  mortgagor,  may  lery  an  attach- 
ment or  an  execution  upon  the  property  in  tbe 
possession  of  tbe  mortgagor  subject  to  the 
mortgage.  Beach  v.  Derby,  19  111.  617;  Pike 
V.  Colvin,  67  UL  227;  Durfee  v.  Qrinnell,  69 
111.  371.  We  have  also  held  that  a  chattel 
mortgage  is  a  conditional  sale;  that  when 
there  is  default  In  the  performance  of  the  con- 
dition the  title  of  the  mortgagor  vests  in  the 
mortgagee;  and  that  the  mortgagee,  upon  de- 
fault or  condition  broken,  being  Invested  with 
the  legal  title,  may  bring  replevin  or  trover,  or 
reduce  the  prop«*ty  to  possession,  and  proceed 
to  sell  under  the  power  in  the  mortgage. 
Pike  V.  Colvhi,  supra;  Durfee  v.  Grinnell,  su- 
pra; Cleaves  v.  Herbert,  61  IIL  126;  Sim- 
mons T.  Jenldns,  76  UL  479;  Arnold  v.  Stock, 
81  Ul.  407;  Greenebaum  v.  Wheeler,  90  111. 
296;  Rhines  v.  Phelps,  3  Gllman,  455.  But 
even  in  this  class  of  remedies  tbe  inconsisten- 
cy relied  upon  as  the  basis  of  the  theory  of 
waiver  is  more  seeming  than  real.  In  How- 
ard V.  Parks,  supra,  which  was  a  statutory 
action  for  the  trial  of  the  right  of  property, 
in  which  it  was  sought  to  foreclose  and  en- 
force a  contract  lien  upon  personalty,  the 
court  say:  "We  are  of  opinion  that  •  •  • 
this  Uen  was  not  waived  by  suing  out  an  at- 
tachment upon  the  debt  secured  by  such  lien. 
We  see  no  such  inconsistency  in  the  two  suits 
OS  that  the  suing  out  of  the  attachment  should 
have  this  effect"  In  the  case  at  bar  there 
was  no  attachment  of  the  property  covered  by 
the  chattel  mortgage  In  the  proceeding  upon 
the  note  secured  thereby.  The  property  was 
levied  upon  under  an  execution  Issued  upon 
a  Judgment  entered  upon  the  note  so  secured. 
There  can  be  no  substantial  difference,  bow- 
ever,  between  taking  the  property  under  exe- 
cution after  Judgment  and  taking  it  under  an 
attachment  before  Judgment  If  there  is  no 
inconsistency  between  the  enforcement  of  the 
mortgage  lien  and  an  attachment  of  the  prop- 
erty, there  can  be  none  between  the  enforcement 
of  such  lien  and  the  levy  of  an  execution  upon 
the  property.  The  chattel  mortgage  here  pro- 
vides that  in  case  of  default  in  payment,  or  in 
any  of  the  other  conditions  of  the  mortgage, 
tbe  mortgagee  shall  have  the  right  to  take 
immediate  possession  of  the  property,  and  may 
sell  the  same,  and  out  of  the  proceeds  of  sale, 
after  paying  the  costs  and  debt  secured,  shall 
render  the  surplos,  if  any,  to  the  mortgagor. 
Although  the  naked  legal  title,  after  condi- 
tion broken,  vests  in  the  mortgagee  for  the 


puii;K>se  of  obtaining  possession  and  applying 
tbe  innceeds  of  tbe  sale  of  the  property  to  the 
payment  of  the  debt,  yet  the  requirement  that 
the  surplus  proceeds  be  paid  to  the  mortgagor 
shows  that  the  absolute  and  exclusive  owner- 
ship is  not  in  the  mortgagee.  On  the  con- 
trary, this  requirement  indicates  that  even 
the  enforcement  of  the  Bortgage  by  seizure 
and  sale  under  tbe  power  therein  contained 
proceeds  upon  the  idea  that  the  ri^ts  of  an 
owner  still  remain  with  the  mortgagor  to  a 
certain  extent 

It  has  long  been  the  doctrine  of  this  court 
In  regard  to  real-estate  mortgages  that  tbe 
mortgagee  may  sue  upon  the  note  secured  by 
the  mortgage,  or  bring  ejectment  on  condition 
broken,  or  file,  a  bill  In  chancery  to  foredose. 
and  that  he  may  pursue  these  ronedies  either 
concurrently  or  successively.  Fish  v.  Glover, 
89  N.  E.  1081,  154  la  86,  and  cases  there  cit- 
ed. In  such  cases,  reducing  the  debt  to  Judg- 
ment does  not  release  the  mortgage.  It  mere- 
ly changes  the  form  of  the  debt  so  that  tbe 
mortgage  then  becomes  a  security  for  the  pay- 
ment of  the  Judgment  Tbe  Judgement  on  the 
note  without  satisfaction  is  no  bar  to  a  pro- 
ceeding in  equity  to  foreclose,  and  the  two 
suits  may  be  pending  at  the  same  time.  The 
lien  of  the  debt  secured  by  the  mortgage  at- 
taches to  the  mortgaged  pr<^)erty,  and,  as  be- 
tween the  parties,  can  only  be  defeated  by  the 
payment  at  discliarge  of  the  debt  or  by  tbe 
release  of  tbe  mortgage.  Id.  It  has  aeree 
been  regarded  as  an  objection  to  the  prosecu- 
tion of  ejectment  at  law  and  of  foreclosure  in 
equity  at  the  same  time  against  the  mort- 
gagor of  realty  that  the  one  proceeds  upon  tiie 
theory  of  title  in  the  mortgagee  and  the  other 
upon  tbe  theory  of  title  in  the  mortgagor. 
Notwithstanding  this  apparent  inconsistency, 
they  may  proceed  concurrently  until  tine  debt 
secured  Is  satisfied,  it  being  always  under- 
stood that  there  can  be  but  one  satisfaction. 
The  rule  that  a  mortgagee  may  proceed  ctm- 
currently  with  an  action  on  his  note  and  with 
lawful  proceedings  to  foreclose  his  mortgage 
applies  to  mtHtgages  of  personal  prop«-ty  as 
well  as  to  mortgages  of  real  estate.  Burtis  t. 
Bradford,  122  Mass.  129.  The  holder  of  a 
chattel  mortgage,  after  default  has  three  rem- 
edies, any  (me  or  two  or  all  of  which  he  may 
pursue  concurrently,— an  acti(m  at  law  to  re- 
cover the  debt,  an  appropriate  action  to  re- 
cover the  mortgaged  property,  and  a  foreclo- 
sure of  the  mortgage.  Herm.  Chat  Mortg.  I 
206;  2  Cobbey,  Chat  Mortg.  |  947.  In  tbe 
case  of  chattels,  as  well  as  of  realty,  a  per- 
sonal Judgment  on  the  note  secured  by  tlie 
mortgage  Is  no  bar  to  a  subsequent  suit  to 
foreclose  the  mortgage,  and  tbe  mortgagee 
does  not' lose  bis  right  to  the  mortgaged  prop- 
erty if  he  seizes  it  on  execution  under  the 
Judgment  2  Cobbey,  Chat  Mortg.  H  944, 
1018.  The  mortgage,  being  a  specific  Uen, 
and  the  Judgment  a  genera]  Hen,  may  be  pur- 
sued conslstentiy  until  the  debt  Is  satisfied. 
The  doctrine  of  election  does  not  apply  In  sod) 
cases.     Ping.  Chat  Mortg.  {  1027;  'ijwm  T. 
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Weber,  81  Ala.  470,  2  South.  901-  The  au- 
tborlties  which  Bnstaln  the  doctrine  of  waiver 
as  above  stated  "depend  upon  a  mere  legal 
technicality,  and  not  upon  any  principle  In 
equity."  Byram  t.  Stout,  supra.  In  Stler  v. 
Harms,  15*  111.  4T6,  40  N.  E.  296,  where  the 
main  point  decided  was  that  replevin  and  tres- 
pass for  the  wrongful  taking  of  goods  under  a 
distress  warrant  were  analogous,  consistent, 
and  concurrent  remedies,  the  case  of  Dyck- 
man  v.  Sevatson,  39  Minn.  132,  39  N.  W.  73, 
was  cited  as  illustrating  the  general  doctrine 
that,  where  there  ate  two  inconsistent  reme- 
dies, the  selection  of  one  will  jsreclude  the 
right  to  pursue  the  other;  yet  It  was  not  in- 
tended to  hold  that  the  remedies  here  under 
discussion  of  attachment  and  foreclosure  are 
inconsistent.  Moreover,  it  is  difficult  to  recon- 
cile them  with  the  decision  of  this  court  In  At- 
kins v.  Byrnes,  71  111.  326.  In  that  case  the  ac- 
tion was  replevin,  brought  by  the  holder  of  a 
Junior  diattel  mortgage,  who  had  sufFered  the 
mortgaged  property  to  remain  in  the  hands  of 
the  mortgagor  long  after  the  mortgage  debt 
had  matured,  against  the  bailiff,  who  had  tak- 
en possessi<Ki  of  the  property  under  a  distress 
warrant  issued  by  the  holder  of  a  prior  chat- 
tel mortgage,  after  the  debt  thereby  secured 
had  been  overdue  an  unreasonable  length  of 
time.  It  was  held  that,  although  both  mort- 
gagees had  been  guilty  of  laches,  yet,  as 
against  each  other,  under  the  circumstances, 
the  one  first  actiuiring  possession  was  entitled 
to  the  property;  that,  although  the  defendant 
took  the  property  as  balllfF  under  the  distress 
warrant,  yet  his  possession  was  legally  that  of 
the  prior  mortgagee,  for  whom  he  was  acting; 
that  the  prior  mortgagee  did  not  thereby  re- 
lease any  lien  which  he  had  upon  the  property 
by  virtue  of  his  chattel  mortgage;  that,  conse- 
quently, he  could  subject  the  property,  except 
as  against  third  persons  whose  Interests  had 
attached  before  the  property  was  taken,  to  the 
PDyment  of  either  or  both  liens;  and  that  the 
execution  of  a  note  for  rent  due  and  a  chattel 
mortgage  to  secure  its  payment  does  not  op- 
erate as  a  waiver  of  the  right  to  enforce  x>ay- 
ment  by  distress.  If  the  holder  of  a  chattel 
mortgage,  given  to  secure  a  note  for  rent  due 
does  not  waive  his  mortgage  Hen  by  causing 
the  property  to  be  seized  under  a  distress  wai^ 
rant  Issued  for  the  rent,  then  it  would  seem  to 
follow  that  the  mortgage  lien  Is  not  waived 
when  the  mortgagee  causes  the  property  to  be 
taken  under  an' execution  upon  the  judgment 
obtained  1b  a  suit  upmi  the  note  secured  by 
the  mortgage.  Hie  lien  of  the  execution  is  no 
different  from  the  Uen  of  the  distress  warrant 
in  Its  effect  upon  the  rlg^t  to  enforce  the 
mortgage  lien. 

In  the  case  at  bar  the  mortgaged  goods 
were  In  cnstodla  legis,  when  Borrmann's  ex- 
ecution came  Into  the  sheriff's  hands,  because 
they  had  theretofore  been  levied  upon  under 
the  executions  issued  upon  the  judgments  in 
favor  of  Llebman  and  Lewin  &  Sons.  Borr- 
mann's execatloB  Uoi  was  subject  to  the 
prior  liens  of  the  two  other  exeontlons.    The 


pn^erty  set  off  to  Kohn  as  «zempt  was  set. 
off  as  exempt  from  the  levy  of  the  three 
executions.  So  far  as  the  proceeds  of  the 
sale  of  the  mortgaged  pr(^;)«ty  levied  upon 
were  applied  upon  Borrmann's  execution,  his 
chattel  mortgage  was  to  that  extent  satisfied. 
But  the  execution  did  not  take  effect  against 
the  property  set  off  as  exempt  That  prop- 
erty was  released  from  the  lien  of  the  execu- 
tion. It  was  not  sold  and  applied  up<Hi  the 
execution,  and  did  not  operate  as  a  satisfac- 
tion pro  tanto  of  the  judgment  Into  which 
the  mMtgage  note  had  been  merged.  In  Con- 
way V.  Wilson,  44  N.  J.  Eq.  457,  11  AO.  734, 
which  was  a  bill  to  foreclose  a  chattd  mort- 
gage, the  answer  set  up  that  the  complainant 
had  sued  at  law  on  the  claim  secured  by  his 
mortgage,  recovered  judgment.  Issued  execu- 
tion, levied  on  the  mortgaged  property  and 
other  property,  and  then  had  directed  the 
sheriff  to  surrender  the  goods  levied  upon  to 
the  defendant,  and  the  sheriff  did  so;  and  It 
was  claimed  from  these  facts  that  the  com- 
plainant, having  once  had  a  levy  on  goods 
enough  to  satisfy  his  demand,  bis  demand 
would  be  presumed  to  be  satisfied;  but  It  was 
hdd  that,  although  such  was  the  general 
rule.  It  could  not  apply  when  the  defendant 
himself  had  received  the  goods,  and  retained 
them.  Where  property  Is  not  taken  from  the 
possession  of  the  defendant,  or  is  restored  to 
him  at  his  request,  the  levy  does  not  operate 
as  a  satisfaction,  so  far  as  his  rights  are  con- 
cerned. Freem.  Judgm.  (4th  Eld.)  f  475;  Han- 
ness  v.  Bonnell,  23  N.  J.  Law,  159.  Hence, 
If  the  mortgaged  prc^>erty  levied  upon  by 
Borrmaim  had  been  surrendered  to  and  re- 
tained by  Kohn,  it  would  not  have  affected 
■the  right  of  Borrmann  to  proceed  against  It 
under  his  mortgage^  We  cannot  see  why 
that  right  was  in  any  way  affected  by  the 
fact  that  the  property  was,  wpoa  the  applica- 
tion of  the  debtor,  set  off  as  exempt  In 
Tuesley  v.  Robinson,  103  Mass.  558,  a  chattel 
mortgage  covering  property  exempt  by  law 
was  held  to  be  fraudulent  as  against  cred- 
itors, but  good  as  between  the  parties;  and 
upon  the  bankruptcy  of  the  mortgagor  the 
property  was  set  apart  by  the  assignee  as 
excepted  from  the  {^eiatiou  of  the  bank- 
ruptcy act.  It  was  held  that  the  right  of  the 
mortgagee  to  hold  the  property  as  security 
under  his  mortgage  was  not  waived  or  affect- 
ed by  the  debtor's  discharge  In  bankruptcy, 
and  that  'he  was  entitled  to  replevy  from 
the  mortgagor  the  prt^erty  so  set  off  to  him. 
In  Sumner  v.  McKee,  89  111.  127,  where  the 
mortgagor  in  a  chattel  mortgage  died  bef<n« 
the  note  secured  thereby  had  matured,  and 
the  mortgagee  failed  to  take  possession  at  its 
maturity,  and  the  widow  relinquished  her 
claim  to  the  articles  mentioned  In  the  ap- 
praisement of  her  specific  allowance,  and 
In  lieu  thereof  elected  to  take  all  the  arti- 
cles of  personalty  Inventoried  and  appraised. 
Including  the  goods  mortgaged,  as  a  credit- 
or of  the  estate,  It  was  held  that  she  took 
them  subject  to  the  Hen  of  the  mortgage. 
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In  case  of  a  cliattel  mortgage  the  owner 
waives  the  benefit  of  the  exemption  so  ■  far 
as  the  Incumbrance  is  operative.  Thomp. 
Homest  &  Bz.  f  T41.  It  Is  questionable 
whether,  as  between  Bori-mann  and  Kohn, 
the  latter  was  entitled  to  have  the  prop- 
erty set  off  as  exempt  from  the  levy  of 
Borrmann's  execution.  Bomnann  had  the 
right,  under  his  mortgage,  to  take  posses- 
sion of  the  property  and  sell  It.  There  could 
be  no  material  difference  In  selling  it  under 
the  mortgage  and  directing  the  sheriff  to  sell 
It  under  the  execution  and  apply  the  proceeds 
pro  tanto  towards  the  payment  of  the  execu- 
tion. "Where  personal  property  otherwise 
exempt  from  execution  has  been  pledged  as 
collateral  security  for  the  payment  of  a  debt, 
and  judgment  has  been  rendered  on  the  debt, 
an  execution  may  be  issued,  and  the  property 
seized  and  sold  thereon  as  In  other  cases." 
Jones  V.  Scott,  10  Kan.  33.  "Where,  by  the 
terms  of  a  chattel  mortgage,  the  mortgagee, 
at  the  maturity  of  his  debt,  has  the  right  to 
take  possession  of  the  property,  he  may,  If  he 
choose,  reduce  his  debt  to  judgment,  take  out 
execution,  and  levy  upon  and  sell  the  mort- 
gaged property  as  in  other  cases;  In  which 
case  the  debtor  sustains  no  such  Injury  as 
will  support  an  action  of  tresimss,  even 
though  the  chattels  thus  mortgaged  be  the  ar- 
ticles enumerated  by  law  as  exempt  from  ex- 
ecution." Frost  y.  Shaw,  8  Ohio  St  270; 
Thomp.  Homest.  &  Ex.  {  742;  Herm.  Ghat. 
Mortg.  {  207.  We  are  Inclined  to  think  that 
the  lien  of  the  mortgage  upon  the  property 
not  sold  under  the  execution  was  not  waived 
by  the  proceedings  under  the  execution,  and 
that  the  court  below  erred  in  refusing  to 
admit  the  mortgage  In  evidence  as  a  jus- 
tification of  the  act  of  taking  possession  of 
the  property,  and  in  instructing  the  Jury 
as  follows:  "The  court  instructs  you  as  a 
matter  of  law  that  the  defendant  Bomnann 
lost  the  benefit  of  any  lien  which  he  may 
have  had  upon  any  of  the  property  In  ques- 
tion under  the  chattel  mortgage  in  evidence 
by  the  entry  of  the  judgment  by  him  against 
William  Kohn,  and  by  the  levy  of  the  ex- 
ecution issued  thereon,  as  shown  by  tlie  eyl- 
dence;  and  that,  as  a  matter  of  law,  the 
chattel  mortgage  did  not  justify  the  defend- 
ants in  seizing  the  goods  in  question,  and  it 
Is  yonr  duty  to  find  tlie  defendants  guilty." 
The  judgment  of  the  appellate  and  circuit 
courts  are  reversed,  and  the  cause  is  remand- 
ed to  the  circuit  court  for  further  proceedings 
in  accordance  with  the  views  herein  ^press- 
ed.   Reversed  and  remanded. 

(158  111.  269) 

WATERLOO  MILLING  CO.  t.  KUENSTER 

et  al.1 

(Supreme  Ck>urt  of  Illinois.     Oct.  16.  1885.) 

BaMKS  AMD  BaNKINO — AOKSOT — COLLBOnONS. 

1.  Where  a  draft  upon  a  nonresident  drawee 
is  deposited  for  collection  with  a  local  bank,  and 

I  Reported  by  Loois  Boisot,  Jr.,  Esq.,  of  the 
Chicago  bar. 


by  it  transmitted  to  another  hank  for  collection, 
according  to  cnstom,  the  local  bank  ia  not  re- 
BDonaibie  for  loss  occasioned  by  the  default  of 
the  latter  bank,  dince  such  latter  bank  is  the 
agent  of  the  depositor.  58  111.  App.  61,  affirmed. 
2.  Where  a  bank,  on  collecting  drafts  for 
another  bank,  transmits  bank  drafts  to  audi 
bank,  ^hich  credits  the  depositor  with  the  amoant 
of  such  drafts,  and  then  collects  only  part  of  the 
drafts  on  account  of  the  failure  of  the  other  basic, 
it  has  a  right  of  action  against  the  depositor  for 
the  deficit     58  lU.  App.  61,  affirmed. 

Appeal  from  appellate  court.  Fourth  district 

Assumpsit  by  the  Waterloo  Milling  Com- 
pany against  the  firm  of  H.  Kuenster  &  Co. 
Defendants  obtained  judgment,  which  was 
affirmed  by  the  appellate  court  58  IlL  App. 
61.     Plalntlfl  appeals.     Affirmed. 

This  was  an  action  of  assumpsit  brought  by 
the  Waterloo  Milling  Comiwny  against  H. 
Kuenster  and  others,  copartners  doing  a  bank- 
ing business  at  Waterloo,  111.,  to  recover  cer- 
tain moneys  alleged  to  have  been  collected 
and  received  by  the  defendants  from  divers 
persons  for  the  plaintiff,  and  as  its  agent 
The  defendants  pleaded  non  assumpsit,  and 
gave  notice  of  set-off,  and  on  trial  before  the 
court,  a  jury  being  waived,  the  issoes  were 
found  tor  the  defendants,  and  their  danoages 
«mder  their  notice  of  set-off  were  assessed  at 
$314.33.  For  that  sum  and  costs  the  defend- 
ants had  Judgment  On  appeal  to  the  appe- 
late court  ttiat  Judgment  was  affirmed,  and 
this  aroeal  Is  from  the  judgment  of  affirm- 
ance. 

The  facts  appearing  at  the  trial  were  all  ad- 
mitted  by  stipulation,   and  are  as  foUowa: 
"The  plaintiff  Is  a  milling  company,  doing  a 
general  milling  business  in  the  city  of  Water- 
loo, Mtmroe  county,  Ililnols,  and  has  been  so 
engaged  for  seven  years  last  past     The  de- 
fendants were  engaged  in  the  banking  bosi- 
ness  as  partners,  and  have  been  so  engaged 
for  eleven  years,  in  said  cHjr  of  Waterloo. 
That  on  the  21st  of  August  1891,  the  phiin- 
tiffs  delivered  to  the  defendants  its  30-days 
date  draft  on  one  M.  J.  Heyer,  of  Wilmington. 
North  CaroUna,  for  f613,  with  biU  of  lading 
attached  for  flour  shipped  that  day  to  said 
Heyer,  the  said  draft  to  be  transmitted  by  de- 
fendants for  collection.     That  on  the   same 
day  the  draft  was  received  by  the  defendants, 
it  together  with  the  bill  of  lading  attached. 
was  sent  to  the  First  National  Bank  oC  Wil- 
mington, N.  O.,  with  instmctions  to  collect 
same,  and  remit  to  the  defendants.    The  draft 
contained  the  privilege  to  the  drawee  of  ol>- 
tainlng  1  per  cent  discount  for  cash.     Tbis 
draft  was  transmitted,  as  above  stated,  for 
collection,  in  the  usual  course  of  business, 
without  any  special  instmctlMis,  or  any  espe- 
cial arrangements  as  to  compensation,  exceiM 
that  the  defendants  were  in  the  habit  of  char- 
ging plaintiff  nothing  except  costs  of  such  col- 
lections to  them.     The  plaintiff  had  been  do- 
ing business  with  defendants'  bank  since  lSis6, 
and  kept  its  deposits  with  said  bank.     Tba' 
on  October  28,  1891,  plaintiff  deUvered  to  de- 
fendants another  draft  fear  the  sum  of  $219.5>'. 
upon  King  &  Montgomery,  of  Wilmington.  N. 
a,  with  bili  of  lading  attached.     Thia  dnUt 
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was  payable  on  arriyal  of  tbe  goods,  and  was 
to  be  transmitted  tbe  same  as  tbe  first-men- 
tioned draft  for  collection  in  tlie  usual  course 
of  business.  That  on  the  same  day  tbe  plabi- 
tlff  deUvered  to  tbe  defendants  another  draft, 
payable  on  arrival  of  goods,  drawn  on  i.  M. 
Forsbee,  of  tbe  same  place,  for  tbe  som  of 
f  219.00.  This  was  also  attached  to  bill  of  lad- 
ing, and  to  be  sent  on  for  c<rilectlon,  tbe  same 
as  tbe  other.  On  tbe  same  day  plaintiff  de- 
livered to  tbe  defendants  anotber  draft,  with 
bill  of  lading  attached,  payable  on  arrival  of 
goods,  drawn  on  West  &  Co.,  of  the  same 
place,  for  tbe  sum  of  $116;  and  also  on  tbe 
same  day  plaintiff  deUvered  to  tbe  defendants 
another  draft,  with  UU  of  lading  attached, 
payable  on  arrival  of  goods,  drawn  on  Fill- 
yaw  &  Skulker,  of  tbe  same  place,  for  tbe 
sum  of  ^.60,— tbe  two  last-named  drafts  to 
be  transmitted  to  Wilmington  for  collection 
tbe  same  as  tbe  others.  On  the  30tb  of  Oc- 
tober of  the  same  :year  plaintiff  deUvered  to 
the  defendants  another  draft  on  West  &  Co., 
of  Wilmington,  N.  C  with  bill  of  lading  at^ 
tacfaed,  payable  on  arrival  of  goods,  for  tbe 
sum  of  $108.50;  and  tbe  same  day  plaintiff 
deUvered  to  defendants  another  draft,  with 
biU  of  lading  attached,  drawn  on  J.  S.  Mc- 
Eacber,  aU  of  tbe  same  place,  for  tbe  sum  of 
$108.50,— both  of  these  drafts  to  be  coUected 
in  tlte  usual  course  of  business  as  tbe  others. 
And  on  tbe  4tb  of  November  of  tbe  same  year 
plaintiff  deUvered  to  the  defendants  another 
draft,  drawn  on  West  &  Co.,  of  Wilmington, 
fw  tbe  sum  of  $108.50,  with  biU  of  lading  at- 
tached, payable  on  arrival  of  goods,  same  to 
be  coUected  in  usual  course  ctf  business  as  tbe 
other  drafts  named.  No  instructions  were 
given  by  tbe  plaintiff  to  defendants  as  to 
what  bank  or  agency  these  drafts  sbonld  be 
sent  to  in  WiUuiogton,  N.  C.  Defendants 
sent  aU  of  them  in  due  time  and  with  due 
dlUgence  to  tbe  Fbrst  National  Bank  of  WU- 
mington,  N.  C,  with  instructions  to  coUect,  as 
in  the  draft  directed,  and  to  transmit  tbe  pro- 
ceeds to  the  defendants.  The  First  National 
Bank  of  WUmington,  N.  C,  was  a  responsible 
bank  In  good  standinyg,  its  solvency  nevor  hav- 
ing been  called  In  question;  and  tbe  defend- 
ants ecerclsed  due  diUgence  in  selecting  that 
bank.  It  is  further  agreed  that  aU  the  afore- 
said drafts  were  coUected  by  tbe  First  Na- 
tional Bank  of  WUmington,  N.  C,  to  which 
they  were  sent,  but  that  said  bank,  on  or 
abont  tbe  25tb  of  November,  1891,  taUed,  and 
tbe  proceeds  were  never  remitted  to  defend- 
ants. That  on  the  24tb  of  November,  1891, 
defendants  received  from  said  First  National 
Bank  of  WUmington,  N.  C,  two  drafts  upon 
tbe  United  States  National  Bank  of  tbe  city 
of  New  York,  (Hie  for  tbe  sum  of  $327.26t  and 
tbe  other  for  tbe  sum  of  $613;  that  on  receipt 
of  said  drafts,  tbe  intelligence  of  tbe  First 
National  Bank  failure  not  baring  reached  tbe 
defendants,  tbe  amount  represented  by  them, 
being  $940.25,  was  placed  to  tbe  credit  of  the 
plaintiff,  paid  to,  and  has  been  retained  by.  It, 
and  tbe  drafts  themselves  immediately  for- 


warded to  New  Tork  for  coUectlon  and  credit 
there,  tbe  defendants  keeping  an  account 
there.  Tbe  drafts  were  protested  from  the 
New  Tork  bank  on  receipt,  and  nothing  was 
realized  from  them.  It  is  further  agreed  that 
on  the  27tb  of  May,  1893,  plaintiff  gave  de- 
fendants a  draft,  with  biU  of  lading  attached, 
and  drawn  on  B.  F.  King,  of  Wilmington,  N. 
C,  to  be  transmitted  fw  coUection  in  tbe 
usual  course  of  business,  without  especial  in- 
stnictlons,  same  as  tbe  other  drafts  above 
mentioned,  for  $77.25,  and  on  the  same  day 
plaintiff  deUvered  to  tbe  defendants  another 
draft,  with  biU  of  lading  attached,  payable 
on  arrival  of  goods,  drawn  on  McNair  &  Pear- 
cell,  of  Wilmington,  N.  C,  for  collection  same 
as  draft  last  mentioned,  for  tbe  sum  of  $140.- 
50;  that  these  last  two  drafts  were  promptly 
forwarded  to  tbe  Bank  of  New  Hanover,  of 
WUmington,  N.  C,  with  instructions  to  collect 
as  directed,  and  remit  tbe  proceeds  to  the  de- 
fendants. That  this  bank  was  considered  a 
suitable  and  safe  agency,  and  tbe  defendants 
are  not  charged  with  negligence  in  this  selec- 
tion; that  tbe  bank  was  In  good  standing,  so 
far  as  known.  That  this  bank  afterwards, 
to  wit,  about  the  18th  or  21st  (from  15tb  t» 
2l8t)  day  of  June,  1893,  Ukewise  faUed,  after 
having  collected  the  two  drafts,  but  before  re- 
mitting the  amounts  as  directed.  Plaintiff 
makes  no  claim  on  account  of  drafts  mention- 
ed herein,  other  tban.tltose  mentioned  in  tbe 
copy  of  account  sued  on,  attached  to  the  dec- 
laration herein,  and  the  sum  of  $6.14,  balance 
on  tbe  draft  of  August  21,  1891,  and  said  oth- 
er items  and  drafts  as  introduced  by  tbe  de- 
fendants under  the  notice  of  setoff.  It  la 
further  agreed  that  for  some  time  previous, 
and  terminating  about  1890,  it  was  tbe  prac- 
tice of  the  defendants,  on  receipt  from  tbe 
plaintiff  of  drafts  for  collection,  to  immediate- 
ly credit  the  plaintiff  with  tbe  amount  of  tbe 
draft,  and  then  charge  tbe  plabitlff  interest 
from  date  of  giving  it  credit  to  the  time  de- 
fendant received  the  proceeds  of  tbe  collec- 
tion; that  about  1890  this  practice  was  chan- 
ged, tbe  defendants  receiving  items  tcx  col- 
lection to  credit  the  plaintiff  with  tbe  proceeds 
when  received;  and  that  continued  and  was 
tbe  practice  at  the  time  of  receiving  the  drafts 
above  mentioned.  It  is  further  agreed  that  on 
the  faUore  of  tbe  banks  at  WUmington,  N.  C, 
respectively,  as  above  stated,  tbe  defendants 
filed  affidavits  with  tbe  respective  receivers 
for  tbe  amount  of  tbe  several  drafts  that  bad 
been  coUected  and  not  remitted;  that  affida- 
vits and  forms  of  claim  furnished  by  the  re- 
ceivers were  made  out  and  presented  by  the 
defendants  in  their  own  name,  the  drafts  hav- 
ing been  indorsed  by  tbe  plaintiff  to  tbe  de- 
fendants at  the  time  they  were  respectively 
deUvered  to  them  to  be  transmitted  for  coUec- 
tion as  above  stated.  Tbe  defendants  have 
received  as  dividends  on  tbe  drafts  above 
mentioned,  from  tbe  First  National  Bank  of 
WUmington,  N.  C,  tbe  sum  of  $625.92,  and 
from  the  Bank,  of  New  Hanover  nothing,  Tbe 
dividends  as  above  stated  have  been  retained, 
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by  the  defendants.  It  was  not  oncomnlcm  for 
delays  to  occur  in  payment  of  drafts  sent  mi 
for  collection  In  this  way,  caused  by  delay  in 
tbe  arrival  of  goods  and  from  other  causes, 
and  there  is  no  claim  of  negligence  against 
the  defendants  on  this  account" 

Wm.  Hartzell  and  Josb  Wilson,  for  appel- 
lant.   Travous  &  Warnock,  for  appellees. 

BAILEY,  J.  (after  stating  the  facts).  The 
controlling  question  in  this  case  is  whether 
the  First  National  Bank  and  the  Bank  of 
Hanover  of  Wilmington,  N.  0.,  to  which  the 
defendants  transmitted  the  drafts  In  aues- 
tlon  for  collection,  were,  in  making  the  col- 
lections and  remitting  the  money,  the  agents 
of  the  defendants  or  of  the  plaintiff.  It  ap- 
peared from  the  stipulation  of  the  parties 
that  the  drafts  were  delivered  by  the  plain- 
tiff to  the  defendants  with  bills  of  lading 
attached,  to  be  transmitted  by  the  defend- 
ants to  Wilmington  for  collection.  No  In- 
structions were  given  by  the  plaintiff  to  the 
defendants  as  to  the  bank  or  agency  in  Wil- 
mington to  which  the  drafts  should  be  sent, 
and  all  were  sent  in  due  time  and  with  due 
diligence  to  these  banks;  all  but  the  last 
two  being  sent  to  the  First  National  Banli, 
and  those  two  to  the  Bank  of  Hanover.  At 
the  time  the  drafts  were  sent  to  these  banks 
respectively,  the  banks  were  each  respon- 
sible, and  in  good  standing,  their  8<dvency 
then  never  having  been  called  in  question; 
and  it  is  admitted  that  the  defendants  used 
due  diligence  in  selecting  these  banks  as  the 
agencies  for  collecting  the  drafts  and  re- 
mitting the  money.  The  drafts  were  all  paid 
to  the  Wilmington  banks  In  due  course  of 
business,  but  before  the  money  collected  was 
remitted  to  the  defendants  both  banks  failed, 
and  the  money,  with  the  exception  of  cer- 
tain sums  paid  over  by  the  receive  of  the 
First  National  Bank  of  Wilmington,  was 
never  received  by  either  the  defendants  or 
the  plainticr. 

Where  a  draft  upon  a  nonresident  drawee 
is  deposited  with  a  local  bank  for  collection, 
and  especially  where,  as  in  this  case,  it  is 
deposited  to  be  transmitted  to  the  place  of 
residence  of  the  drawee  for  collection,  the 
bank  fnlly  discharges  Its  duty  by  transmit- 
ting the  draft  In  due  season  to  a  suitable 
agent  at  the  place  of  residence  of  the  drawee, 
with  necessary  Instructions;  and  it  is  not 
liable  for  loss  occasioned  by  the  negligence 
or  default  of  the  collection  ag^it  thus  em- 
ployed. Such  collecting  agent  becomes  the 
agent  of  the  holder  of  the  draft,  and  not  of 
the  bank  with  whicn  It  Is  deposited  for  col- 
lection. While  some  of  the  courts  have  been 
disposed  to  hold  the  bank  In  such  cases  to 
a  higher  degree  of  responsibility,  the  better 
reasoning,  as  well  as  the  weight  of  authority, 
seems  to  support  the  rule  as  we  have  stated 
It,  and  that  rule  has  long  been  recognized 
and  adopted  in  this  state.  In  Allen  v.  Bank, 
22  Wend.  215,  the  stricter  rule  is  held,  but 
in  a  note  to  that  case  as  it  is  reported  in  84 


Am.  Dec.  315,  by  Mr.  Freeman,  it  Is  said: 
"The  preponderance  Is  against  the  principal 
case  and  in  fitvor  of  the  rale  that  the  liabil- 
ity of  a  bank  taking  a  note  or  bill  for  ed- 
lection  which  is  payable  at  a  distance  ex- 
tends merely  to  the  selection  of  a  suitable 
and  competent  agent  at  the  place  of  xMyment, 
and  to  the  transmission  of  the  paper  to  such 
agent,  with  proper  instructions;  and  that  the 
corresponding  bank  Is  the  agent,  not  4rf  the 
transmitting  bank,  but  of  the  holder;  so  that 
the  transmitting  bank  is  not  liable  for  the 
default  of  the  correspondent  where  due  care 
has  been  used  in  sheeting  the  correspond- 
ent"   The  foregoing  statement  of  the  rule 
by  Mr.  Freeman  is  quoted  with  approval  in 
Bank  V.  Sprague,  34  Neb.  318,  51  N.  W.  846, 
and  the  rule  itself  is  adopted.    In  Onellch  v. 
Bank.  56  Iowa,  434,  9  N.  W.  328,  the  reasons 
of  the  rale    are    stated  as    follows:    "The 
course  of  business  of  defendant  and  all  other 
banks  Is,  in  such  cases,  to  make  collections 
through  their  correspondents.    They  do  not 
undertake  themselves  to  collect  the  bills,  but 
to  indorse  them  to  other  banks,  at  the  place 
where  payment  Is  to  be  made.    The  h(rider 
of  the  paper,  having  fun  notice  of  the  course 
of  business,  must  be  held  to  assent  thereta 
He  therefore  authorizes  the  bank  with  whom 
he  deals  to  do  the  work  of  c(Aectimi  through 
another  bank.    The  bank  receiving  the  paper 
becomes  the  agent  of  the  deposltw,  with  au- 
thority to  employ  another  bank  to  collect  It 
The  second  bank  becomes  the  Subagent  of 
the  customer  of  the  first,  for  the  reason  that 
the  customer  authorizes  the  employment  of 
such  an  agent  to  make  the  collection.    The 
paper  remains  the  property  of  the  customer, 
and   Is  c<dlected   for  him.    The  party   em- 
ployed, with  his  assent  to  make  the  ccdlec- 
tion,  must    therefore    be    regarded    as    his 
agent"    In  Daly  v.  Bank,  56  Ma  94,   the 
plaintiff  was  a  depositor  In  the  def«idant 
bank,  and  deposited  therrin  certain  drafts  In 
cimtroversy  in  that  case.    The  drafts  w»e 
sent  by  the  defendant  to  the  National  Bank 
of  Vicksburg,  which  the  defendant  b^eved 
trastworthy,  with  directions  to  collect  and 
remit    The  Vicksburg   Bank   collected    the 
money,  and  kept  it,  and  became  Insolvent, 
and  It  was  held  that  the  defendant  was  not 
liable  for  the  loss.    The  foregoing  cases  are 
entirely  In  harmony  with  the  decision  of  this 
court  In  Aetna  Ins.  Co.  v.  Alton  City  Bank, 
25  111.  245,  In  which  It  was  held  that,  where 
a  bill  or  note  Is  received  by  a  bank  for  col- 
lection, which  renders  its  transmission  to  an- 
other place  necessary,  the  bank  discharges 
its  duty  by  sending  It  In  due  season  to  a 
competent,   reliable   agent,   with    proper    In- 
stractions  for  its  collection.    There  the  legal 
bolder  of  the  bill  Indorsed  and  delivered  it 
to  the  defendant  bank  for  collection  In  the 
usual  and  regular  course  of  banking  business, 
and  the  defendant  bank  on  the  same   day 
indorsed  and  transmitted  it  for  collection  to 
certain  bankers  in  St  Louis,  Ma,   the  pro- 
ceeds of  the  bill,  when  collected,  to  be  placed 
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to  the  credit  of  the  Alton  Bank.  By  tbe  neg- 
ligence of  tbe  correspondent  banlters  in  fall- 
ing to  hare  tbe  bill  protested  for  nonaccept- 
auce,  and  to  give  notice  of  nonacceptance,  the 
amount  of  tbe  bill  was  loet,  and  it  was 
held  that  tbe  defendant  bank  was  not  liable^ 
In  discussing  the  case  tbe  court  said:  "This 
presents  tbe  question  whether  the  bank  re- 
celTlng  such  paper  for  collection  is  bound 
for  the  acts  of  their  correspondents,  and  are 
resuKinsible  for  their  negligence,  or  whether 
their  undertaking  requires  anything  more 
than  that  they  should  use  reasonable  care 
and  prudence  in  the  selection  of  a  responsi- 
ble correspondent,  to  whom  It  shall  be  in- 
trusted. That  a  bank  receiving  such  paper 
for  that  purpose  in  the  usual  course  of  busi- 
ness is  bound  to  use  ordinary  and  reasonable 
care  in  selecting  an  agent  competent  and 
responsible,  there  is  no  doubt  And  a  want 
of  such  precaution  would  clearly  rendeer 
them  liable  for  consequent  loss.  It  does  not 
appear  that  there  waa  any  agreement  on  the 
part  of  the  bank  to  become  liable,  at  all 
events,  for  any  loss  that  might  occur  from 
the  acts  of  their  c<m«spondent8,  and  the  law 
imposed  no  such  liability."  See,  also,  Drov- 
ers' Nat.  Bank  v.  Anglo-American  Packing 
&  Provision  Co.,  117  llL  100,  7  N.  E.  901; 
Fabens  v.  Bank,  23  Pick.  332;  Stacy  v.  Bank, 
12  Wis.  829;  Bank  v.  Howell.  8  Md.  530; 
Lawrence  r.  Bank,  6  Conn.  521;  Third  Nat. 
Bank  T.  Vicksbtug  Bank,  61  Miss.  112;  Bank 
of  LouisviUe  ▼.  First  Nat  Bank  of  Knox- 
ville,  8  Baxt  101;  Bank  v.  Goodman,  lOB 
Pa.  St  422,  2  AtL  687;  Hyde  v.  Bank,  17 
La.  560;  Bank  ▼.  Bums,  12  Cola  539,  21 
Pac.  714;  Bank  v.  Ober.  31  Kan.  599,  3 
Pac.  324;  Mechem,  Ag.  i  514.  In  the  light 
of  these  authorities  It  must  be  held  that  the 
I^rst  National  Bank  and  the  Bank  of  Han- 
over, of  Wilmington,  N.  C,  were  the  agents 
of  the  plaintiff,  and  not  of  the  defendants, 
and  that  the  losses  resulting  from  their  de- 
fault must  be  borne  by  the  plaintifC,  and  not 
by  the  defendants. 

It  appears,  however,  that  on  the  24th  day 
of  November,  1891,  the  First  National  Bank 
of  Wilmington,  after  collecting  the  drafts 
forwarded  to  it,  remitted  to  the  defendants 
two  drafts  on  the  United  States  National 
Bank  of  the  city  of  New  York,  aggregating 
$040.25,  and  failed,  and  became  lAsolvent 
the  day  following;  that  the  defendants,  on 
receipt  of  the  drafts,  not  having  received  In- 
telligence of  the  failure  of  the  drawer,  placed 
the  amount  of  the  drafts  to  the  credit  of  the 
plaintiff,  and  paid  the  same  over  to  It,  and 
that  the  money  so  paid  has  been  retained  by 
it;  that  the  drafts  themselves  were  Imme- 
diately forwarded  to  New  York  for  collec- 
tion, and  were  there  dishonored  and  protest- 
ed, and  that  nothing  was  realized  from  them; 
that  the  defendant  subsequently  proved  up 
their  claim  for  the  amount  of  the  two  drafts 
before  tbe  receiver  of  the  First  National  Bank 
of  Wilmington,  and  afterwards  obtained  from 
the  receiver,  by  way  of  dividends  on  their 


claim,  the  sum  of  $625.82.  They  now  dalm, 
and  have  been  permitted  to  recover  by  way 
of  set-off,  the  difference  between  the  amount 
of  the  dividends  so  received  and  the  face 
of  the  drafts.  This,  we  think,  was  proper. 
If  the  plaintiff  bad  Itself  deposited  these 
drafts  with  the  defendants,  and  received  pay- 
ment of  their  amount,  the  drafts  being  at 
the  time  worthless  by  reason  of  the  insol- 
vency of  the  drawer,  there  can  be  no  doubt 
that  tbe  defendants  would  have  had  the 
right  to  charge  back  and  recover  the  amount 
of  the  loss  from  the  plaintiff.  They  were  in 
fact  received  by  the  defendants  from  the 
First  NaUonal  Bank  of  Wilmington,  which, 
for  all  the  purposes  of  the  transactions  under 
consideration.  Is  to  be  regarded  as  the  plain- 
tiff's agent  The  rights  of  the  defendants 
would,  therefore,  seem  to  be  the  same  as 
though  the  plaintiff  had  Itself  deposited  the 
drafts  with  the  defendants. 

Nor  are  we  able  to  see  that  the  case  is  at 
all  affected  by  tbe  circumstance  that  the  de- 
fendants retained  the  drafts,  and  proved  up 
a  claim  toe  their  amount  before  the  receiver 
In  thdr  own  name.  They  had  paid  the 
amount  of  tbe  drafts  to  the  plaintiff,  and, 
until  the  money  so  paid  was  refunded  to 
them,  they  were  entitled  to  hold  the  drafts, 
and  collect  in  their  own  name  and  for  their 
own  benefit  whatever  could  be  collected  from 
the  estate  of  the  insolvent  drawer;  of  course 
crediting  whatever  they  might  be  able  to 
collect  upon  their  claim  against  the  plaintiff. 
We  ara  of  the  opinion  that  the  Judgment  is 
fully  warranted  by  the  facts  appearing  by 
the  stipulation  of  the  parties,  and  the  judg- 
ment of  the  appellate  court  win  theretare  be 
affirmed.    Judgment  affirmed. 


(1&7  111.  40S) 

PITTSBURGH,  FT.  W.  &  C.  RY.  CO.  v. 
CALLAGHAN.t 

(Supreme  Court  of  IirmoiB.    Oct  11,  1895.) 

RaILBOAD  COMPANrES  —  ACCtDBXTS  AT  CbOSSIKOS 
— EVIDSNCB. 

1.  The  fact  that  an  engine  is  marked  with 
defendant's  name  is  evidence  of  defendant's  own- 
ership sufiScient  to  warrant  submitting  that  is- 
sue to  the  jury,  even  tbouKh  the  engine  is  also 
marked  with  the  name  of  an  nnincorporated 
Bwitctiinx  aaaociation  composed  of  several  rail- 
road companies.    50  lU.  App,  676.  affirmed. 

2.  Plaintiff,  at  the  time  of  his  injury,  was 
crossing  defendant's  track,  on  business  of  bis 
employer,  at  a  curve  in  the  track,  where  much 
switching  was  done,  and  where  many  people 
crossed  daily.  Two  cars  standing  on  the  track 
obstructed  his  view,  and  these  cars  were  pushed 
against  him  by  an  engine  striking  against  them. 
By  going  half  a  block  out  of  hia  way,  and  as- 
cending some  stairs,  plaintiff  might  have  crossed 
the  track  on  a  viaduct.  Held  proper  to  submit 
to  the  jury  the  question  of  contributory  negli- 
gence.    50  111.  App.  676,  affirmed. 

Error  to  appellate  court,  First  district 
Action  on  the  case  by  Michael  Callaghan 
against  the  Pittsburgh,  Ft  Wayne  &  Chicago 

1  Reported  by  Louis  Boisot,  Jr.,  Eiaq.,  of  the 
Chicago  bar. 
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Bailway  Company.  PlainttS  obtained  Judg- 
ment, which  vma  affirmed  by  the  appellate 
court  50  111.  App.  676.  Defendant  brbiga  er- 
ror.   Affirmed. 

This  'WBH  an  action  on  the  case  for  personal 
injmies,  brought  by  defendant  In  error  against 
plaintiff  in  error  in  the  circuit  court  of  Cook 
county.  The  declaration  contains  two  counts, 
the  first  charging  negligence  in  the  manage- 
ment and  operation  of  a  certain  engine,  under 
the  control  of  defendant,  whereby  certain  cars 
were  propelled  against  certain  other  cars,  and 
driven  against  plaintiff  while,  in  the  exercise 
of  ordinary  care,  he  was  crossing  the  track  of 
defendant,  whereby  hfi  was  injured.  The  sec- 
ond count  is  similar  to  the  first,  except  that  it 
charges  that  it  was  the  duty  of  defendant  to 
place  a  bralseman  on  the  hindmost'  car.  To 
this  declaration  the  general  Issue  was  pleaded. 

The  plaintiff  below  was,  at  the  time  of  the 
injury,  a  carpenter,  in  the  employ  of  Nelson 
Morris  &  Co.  The  packing  house  of  Morris  & 
Co.  stands  on  the  northwest  ccvneir  of  the  in- 
tersection of  Forty-Thiid  street,  running  east 
and  west,  and  Loomls  street,  at  right  angles. 
The  southeast  corner  of  the  packing  house  is 
curved  to  conform  with  railroad  tracks  tam- 
ing from  Loomls  street  west  into  Forty-Tbird 
street.  West  of  Loomls  street,  and  opiKWite 
the  packing  house,  was  a  large  caipentw  shop, 
and  various  structures  belonging  to  Morris  & 
Co.  and  others.  At  the  time  of  the  injury  cer- 
tain railroad  tracks  ran  north  and  south  on 
Xjoomis  street,  used  for  the  purpose  of  reaching 
these  Uidustries.  Near  Forty-TWrd  street 
there  branched  west  from  Loomls  street  a 
track  which,  when  fully  curved  into  Forty- 
Third  stroet,  was  divided  by  switches  into  sev- 
eral tracks,  known  as  "Swift's  Tracks,"  "Nels 
Morris'  Track,"  and  "Team  Track."  On  both 
the  north  and  south  aides  of  Forty-Third 
street  westward  were  located  several  manu- 
facturing establishments,  employing  a  laige 
number  of  men,  and  this  strip  of  ground  oc- 
cupied by  tracks  was  used  by  them  as  a  com- 
mon passage  in  passing  between  these  various 
buildings.  As  a  means  of  passage,  also,  be- 
tween the  buildings  of  the  Nelson  Morris  & 
Co.  plant,  one  or  more  bridges  or  viaducts 
were  constructed  over  these  tracks,  but  were 
not  exclusively  used;  most  of  the  employes 
and  otlier  persons  having  occasion  to  pass 
back  and  forth  being  in  the  habit  of  crossing 
on  a  level  with  the  tracks,  and  passing  around 
or  between  cars  when  necessary.  An  average 
of  about  1,500  employes  and  other  iwrsons, 
each  day,  crossed  these  tracks  on  their  travel 
in  the  course  of  their  business.  The  mode  of 
conducting  the  switching  of  cars  at  these 
tracks  was  as  follows:  The  railroad  cars  were 
vaken  to  and  from  Morris  &  Co.'s  plant  by 
means  of  locomotive  engines,  and  the  switch- 
ing necessary  to  be  done  for  the  plant  was 
done  by  the  same  means,  and  on  the  tracks 
above  described.  Such  switching  was  of  daUy 
.)ccurrenee,  and  was  done  in  a  manner  usual 
jind  customary  to  that  locality.  For  example, 
if  there  were  cars  on  the  platform  track  which 


/ 


were  to  be  taken  off  and  away,  and  such  can 
were  mixed  with  other  cars  on  the  same  track, 
then  the  locomotive  was  attached  to  the  easter- 
ly end  of  the  line,  and  the  track,  in  switch- 
man's parlance,  was  "puUed,"  and  the  cars 
thrown,  alternately,  down  upon  one  or  the  oth- 
er of  the  tracks,  as  was  necessary  to  select 
out  those  desired.     The  engine  did  not  keep 
hold  of  the  cars  until  brought  to  a  standstill, 
nor  did  the  switchnaan  ride  or  follow  them  to 
point  of  st(^)page;  but  they  were  given  a  rea- 
sonable momentum,  and  cut  off,  and  allowed  to 
run  up  themselves.    In  that  way  concussions 
between  standing  and  moving  cars  took  place, 
with  varying  degrees  of  force,  and  at  points  so 
far  away  from  the  engine  as  that  its  bell 
might  or  might  not  be  heard.    This  mode  of 
BWitcliing  had  been  followed  at  the  Nelson 
Morris  &  Co.  plant,  and  on  those  trades,  dar- 
ing the  year  and  a  half  that  the  plaintiff  bek>v 
bad  been  employed  there,  next  before  the  ac- 
cident, and  his  testimony  shows  he  anderstood 
it  perfectly  well.     The  supplies  for  the  carpen- 
ter shop  were  k^t  in  the  pacldng  bonae,  and 
on  October  26,  18S9,  defendant  in  error,  being 
In  need  of  nails,  started  to  cross  over  to  get 
-tbem.    He  did  not  go  over  the  bridge  or  via- 
duct, which    necessitated    the    climbing    erf 
Stales,  but  attempted  to  cross  the  tracks.   Two 
box  cars  were  standing  on  the  aontli  track, 
with  no  engine  attached.   As  defendant  in  a- 
ror  attempted  to  cross  ov^^  near  the  west  end 
of  these,  a  flying  switch  was  made,  and  two 
other    cars    were    thrown  in  on  this  teadL. 
against    the    stationary    cars,  moving   tbem 
about  two  car  lengths.    Defendant  In  error 
was  about  opposite  the  bumper  of  the  west 
stationary  car  when  they  were  struck,  and 
waa  knocked  down,  and  badly  injured.     A 
jury  in  tl>e  circuit  court  gave  plaintiff  a  vtx- 
dkt  for  ^8,000.    By  order  of  that  court  a 
remittitur  of  $S,000  was  entered,  whereupon 
the  court  rendered  judgment  on  the  verdict  for 
$10,000,  after  overrallng  motion  for  new  trial. 
An  appeal  was  taken  to  the  appellate  court  of 
the  First  district,  where  the  judgmeot  was 
afilrmed.    From  that  judgment  this   writ  of 
error  is  prosecuted. 

W.  B.  Mason  and  George  Wlllard,  for  plain- 
tiff In  error.    Duncan  &  Oilbot,  for  defendant 

in  error. 

PHILLIPS,  J.  (after  stating  the  fltcta).  The 
principal  error  assigned  on  this  record  in  in 
the  refusal  of  the  trial  court  to  give  to  the 
jury  certain  Instructions  asked  by  plalntifF  in 
error.  At  the  close  of  the  evidence  of  the 
plaintiff  in  the  trial  below,  the  defoadant  be- 
low moved  the  court  to  instruct  the  Jury  to 
find  for  defaidant,  which  motion  was  renewed 
at  the  close  of  argument,  and  by  the  court  de- 
nied. A  consldwation  of  the  refusal  of  the 
trial  court  to  give  this  instruction  involves  two 
questions  raised:  First.  Was  plaintUE  In  er- 
ror responsible  for  injury  received?  SeccMid. 
Did  the  negligence  of  defendant  in  error  con- 
tribute to  the  hijury  to  such  an  extent  as  to  bar 
a  recavery? 
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I'fae  qnestlcto  as  to  whether  or  not  tbe  «i- 
glne  which  propelled  the  cars  tn  such  a  intui-' 
ner  as  to  Injnre  defendant  In  error  belonged 
to  plaintiff  In  error  was  one  ot  fact,  and  If 
there  was  evidence  tending  to  diow  such  fact, 
then  !t  was  not  error  for  the  court  to  refuse 
the  general  Instruction  to  find  for  defendant' 
Railway  Co.  v.  Richards,  152  111.  59,  38  N.  B. 
773.  The  evidence  shows  that  at  the  time  of 
the  Injury  these  tracks  were  operated  by  the 
Railway  Switching  Association,  which  was  not 
a  corporation,  but  an  association  of  several 
roads,  Jointly  engaged  In  tite  opontion  of  such 
tracks.  The  former  manager  of  the  asaoda- 
tlon.  on  being  asked  whether  the  company  of 
plaintiff  in  error  was  a  mmnber  of  the  Rail- 
way Switching  AsBociatlon,  stated  that  be  be- 
lieved, in  their  articles.  It  was  termed  the 
"Pennsylvania  Company,  operating  the  Ft 
Wayne."  While  this  evidence  was  not  defi- 
nite, other  proof  diowed  that  the  engine  in 
question  that  propelled  the  cars  was  a  Pitts- 
burgh, Ft  Wayne  &  Chicago,  No.  39,  and  that 
there  was  also  a  sign  on  the  side  of  the  cab, 
"Railway  Switching  Association."  Other  evi- 
dence, in  corrob(»atlon,  shows  that  engine  No. 
39  of  the  Pittsburgh,  Ft  Wayne  &  Chicago 
was  used  there  in  switdiing  <h>  these  tracks. 
No  evidence  was  oHexeA  by  plaintiff  in  error  to 
contradict  or  disprove  any  of  these  facts.  The 
Railway  Switching  Association  was  shown  not 
to  be  a  corporatl(Hi,  but  simply  an  association 
of  several  roads  tot  switching  purposes.  The 
lettering  of  the  name  of  the  company  of  plabi- 
tifl  in  error  on  the  «iglne  was  prima  facie 
evidence  of  possession  by  that  company.  In 
Bergen  v.  Riggs,  34  IlL  173,  this  court  has 
said:  "As  a  general  proposition,  possession  of 
chattels  creates  a  presumption  of  ownership,— 
slight,  it  may  be,  bat  sufficioit  until  overcome 
by  proof.  Vet  the  prima  fade  case  may  be 
rebntted  by  the  circumstances  attending  the 
possession.  It  may  be  rebutted  by  evidence, 
either  circumstantial  at  positive;  but  until  re- 
butted. It  Is  evidence  of  ownership."  In 
Schulte  V.  Holllday,  54  Minn.  73, 19  N.  W.  752. 
being  an  action  for  damages  caused  by  the 
servant  of  defmdant  poiuitting  defendant's 
horse  to  run  away,  the  controversy  was  upon 
the  questiCHi  of  whether  the  negligent  party 
was  the  servant  of  the  defendant  The  court, 
over  the  objection  of .  defendant  permitted 
proof  of  the  name  of  defendant's  firm  being  on 
the  vehicle,  and  this  was  the  first  point  urged 
as  ground  of  reversal  before  that  court,  and 
in  disposing  of  such  point  the  supreme  court 
said:  "Theplalntiff  shows,  against  the  objectlcm 
of  defendant's  counsel,  of  Immateriality  and  Ir- 
relevancy, that  the  name  of  defendant's  firm 
was  upon  the  wagon  which  the  servant  used  on 
the  occasion  of  the  Injury.  There  was  no  error 
in  this.  It  was  proper  to  Identify  the  horse  and 
vehicle  used  by  the  defendant  at  the  time." 
The  undisputed  evidence  in  this  case  fbat  the 
engine  was  lettered  with  the  name  of  the  com- 
)>nny  of  plaintiff  in  error,  carrying  with  it 
where  unexplained,  prima  fade  evidence  of 
possession  and  ownership,  was  evidence  tend- 


ing to  show  the  reflponsibility  of  plaintiff  In 
o-ror  for  the  hijury,  and  It  was  not  erroc  in  the 
trial  court  to  refuse  to  submit  such  evidence 
to  the  Jury.  Hie  Jury,  by  their  spedal  finding, 
and  by  their  verdict  bave  found  that  tho  en- 
gineer or  switchman  in  charge  of  the  locomo- 
tive wss  the  employe  of  plaintiff  in  error. 

It  Is  also  urged  that  the  court  should  have 
Instructed  the  Jury  to  find  for  the  defendant 
below  on  the  groimd  that  the  plaintiff,  by  his 
own  negligence,  contributed  to  bis  injury  to 
such  an  extent  as  would  bar  his  recovery 
against  defendant  below.  This  coort  has 
said,  In  the  case  of  Railway  Ca  v.  Brown,  152 
la  484,  39  N.  B.  273,  that  "negligence  Is  ordi- 
narily a  qnestion  of  fact  Where  the  evidence 
on  material  facts  is  conflicting,  or  where,  on 
undisputed  facts,  fair-minded  men  of  ordinary 
Intelligence  may  dlff»  as  to  the  Inferences  to 
be  drawn,  or  where,  on  even  a  conceded  state 
of  facts,  a  diff^ent  conclusion  would  reason- 
ably be  reached  by  different  minds,  in  all  such 
cases  negligence  is  a  question  of  fact  With 
all  the  facts  considered,  if  there  is  a  reason- 
able chance  of  conclusions  differing  thereon, 
then  It  is  a  question  for  a  Jury."  At  the  time 
of  the  injury  complained  ot  in  this  case,  de- 
fendant in  error,  in  the  ordinary  comse  of  his 
employment  was  passing  from  one  to  the  oth- 
er of  his  employer's  bnUdlngs.  By  going 
arotmd  half  a  block,  and  ascending  two  flints 
of  stain,  he  could  have  passed  ovw  the  bridge 
or  viaduct  over  the  tracks.  Instead,  lie  adopt- 
ed the  route  used  by  about  1,600  employee 
dally,  and  attempted  to  cross  on  a  level  with 
the  tracks.  The  track  cnrved  at  this  point 
and  the  two  can  obstructed  hia  view.  Before 
stepping  on  the  track,  he  stopped,  and  looked 
In  both  directions,  because  he  knew  switching 
was  ccmstantly  going  on,  and  that  can  never 
stood  on  this  track,  except  for  a  minute  or 
two  at  a  time.  Without  warning,  the  cara 
propelled  from  the  engine  struck  the  standing 
cara  with  such  momentum  as  to  force  them 
two  car  lengths.  This  conrt  has  defined  neg- 
ligence to  be  "the  omtalon  to  do  something 
which  a  reasonable  man,  guided  by  those  ordi- 
nary considerations  which  ordinarily  regulate 
bnman  affairs,  would  do,  or  the  doing  of  some- 
thing which  a  prudent  and  reasonable  man 
would  not  do."  Manufbctorlng  Co.  y.  Wilson, 
152  III.  9,  38  N.  B.  694;  BaUroad  Ca  t.  John- 
son, 103  m.  612.  Whether  the  place  of  the 
occurrence  of  this  acddent  was  a  street  or  not 
is  not  material  to  this  case.  It  la  not  i^iown 
to  have  been  private  property  of  plaintiff  In 
error.  It  appears  that  for  at  least  three  yeara 
before  the  accident  It  had  been  used  as  a  pasK- 
way  and  crossing  by  htmdreds  of  people 
daily.  It  was  aa  a  curve,  where  tbe  view  of 
those  operating  the  trains  and  those  se^dng 
to  pass  over  was  obstructed.  Under  sndi  cir- 
cumstances as  this,  It  was  the  duty  of  those 
having  contnd  of  trains  to  use  care  commensu- 
rate to  the  danger.  Railway  Co.  v.  Wallace, 
110  lU.  114;  Raihnad  Co.  t.  SIKman,  88  111. 
529;  Patt.  By.  Ace.  |  170.  There  was  suffi- 
cient evidence  in  this  record  tending  to  show 
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that  tbe  plaintiff  below  was  In  the  exercise  of 
ordinary  care  and  cantlon  at  the  time  of  the 
Injury.  It  was  a  question  on  which  fair- 
minded  men  of  ordinary  intelligence  might  dif- 
fer, and  therefore  a  question  of  fact  It  was 
not  error,  thnef ore,  for  the  trial  court  to  sub- 
mit the  question  to  the  Jury,  and  refuse  the 
Instruction  directing  them  to  find  for  d^end- 
ant  below.  It  is  not  for  this  court  to  pass 
upon  the  sufficiency  of  all  the  evidence,  when 
considered  together,  to  sustain  the  plaintiff's 
declaration,  and  entitle  him  to  recover.  A 
Jury  has  so  found,  and  we  have  frequently 
held,  where  such  finding  of  fact  has  been  ap- 
proved by  the  trial  and  appellate  courts,  it  is 
final.  Railway  Co.  v.  Ricliards,  supra;  Syrup 
Co.  V.  Carlson,  155  IlL  210,  40  N.  E.  492. 

The  first  and  third  instmctions  of  plaintiff 
in  error,  refused  by  the  court,  which  go  to  the 
extent  of  informing  the  Jury  that,  if  the  engine 
was  marked  with  the  name  of  the  company  of 
plaintiff  in  error,  and  also  "Chicago  Switching 
Association,"  then  there  was  no  presumption 
of  law  or  fact  as  to  which  corporation  or  asso- 
ciation had  its  charge  and  managemoit,  were 
objectionable  in  that  they  invaded  the  prov- 
ince of  the  Jury  on  a  material  fact,  and  for  the 
reasons  heretofore  given  In  this  opinion. 
There  was  also  no  evidence  tending  to  show 
that  the  engine  was  marked  "Chicago  Switch- 
ing Association,"  but  it  was  lettered  "Rail- 
way Switching  Association."  All  the  merit 
of  the  fourth  instruction,  refused,  was  fully 
embraced  In  the  fifth  and  sixth  Instrucitlons, 
wlilch  were  given.  There  is  no  error  in  this 
record,  and  the  Judgment  of  the  appellate  court 
is  affirmed.    Affirmed. 


(158  111.  314) 

HILIi  et  al.  v.  BAHRNS  et  al.i 

(Supreme  Court  of  lUinois.     Oct.  16,  1885.) 

Ubjbctionb  to  Evidbkob — Waiver— Will  Con- 
test—Dbclaiutioks  OF  Testator. 

1.  Where,  in  answer  to  a  proper  question,  a 
witness  gives  an  improper  answer,  error  cannot 
be  assigned  thereon  in  the  absence  of  a  motion 
to  strike  out  the  answer, 

2.  In  a  suit  to  contest  a  will,  declarations  of 
the  testator,  made  before  and  after  its  execution, 
may  be  proved  so  far  as  tliey  tend  to  show  Iiis 
mental  condition  at  the  time  of  execution,  but 
declarations  as  to  the  disposition  he  intended  to 
make  of  his  property  are  not  admissible. 

Error  to  circuit  court,  Effingham  county; 
E.  D.  Youngblood,  Judge. 

Bill  by  Caroline  Babms  and  others  against 
Henry  C.  Hill  and  others  to  set  aside  the  al- 
leged will  of  George  Hill,  deceased.  Com- 
plainants obtained  a  decree.  Defendants 
bring  error.    Affirmed. 

Horace  Clark  and  Wm.  B.  Wright,  for 
plaintiffs  in  error.  S.  F.  Ollmore.  E.  N.  Rlne- 
hart,  and  R.  C.  Harrah,  for  defendants  in  er- 

1  Reported  by  Louis  Boisot,  Jr.,  Esq.,  of  the 
Cliicago  hat. 


CARTER,  3.  Defendants  In  errw  GaroBne 
Bahms  and  others  filed  their  bill  in  equity 
In  the  circuit  court  of  Effingham  county  to 
set  aside  the  will  of  George  Hill,  deceased, 
on  the  grounds  that  the  testat<^  was  of  un- 
sound mind,  and  that  the  execution  ot  the 
will  was  obtained  by  undue  Isfiuence.  Upon 
two  different  trials  the  ccmtestants  obtained 
verdicts  in  their  favor.  The  court  set  the 
first  verdict  aside,  but  allowed  the  verdict 
rendered  on  the  last  trial,  that  the  will  In 
question  was  not  the  last  wUl  and  testament 
of  George  EUil,  deceased,  to  stand,  and  en- 
tered a  decree  accordingly. 

Plaintiffs  In  error  have  assigned  for  er- 
ror and  insist  here  that  the  verdict  rendoed 
is  contrary  to  the  evidence,  and  that  the 
trial  court  erred  in  not  granting  a  new  trial 
oa  that  isnround.  A  large  number  of  wit- 
nesses were  examined  <mi  each  side,  and,  as 
not  unusual  in  such  cases,  there  was  an  ir- 
reconcilable conflict  in  their  testimony.  We 
have  carefully  read  and  considered  the  evi- 
dence, and  have  arrived  at  the  conclusion 
that  the  trial  court  did  not  err  in  refusing 
to  grant  a  new  trial  on  this  ground.  The 
will  In  question  was  made  oa  the  2d  day  of 
June,  1892,  and  the  maker  of  it  died  on  De- 
cember 3d  following,  at  the  age  of  about 
70  years.  His  wife  tiad  died  about  cme  year 
before,  and  after  hM-  death  he  lived  with 
one  of  his  married  daughters  until  his  death. 
Shortly  after  his  wife's  death,  he  made  a 
will  substantially  the  same  as  the  last  one, 
but,  some  question  having  been  raised  as  to 
whether  he  was  under  the  influence  of  In- 
toxicating Ilqu<»  or  not  when  be  executed 
It,  he  then  made  the  will  In  c<»trorersy. 
These  two  wills  were  given  in  evidence. 
There  was  considerable  evidence  tending  to 
show  that  his  mind  and  memory  had  become 
80  far  Impaired  at  the  time  of  the  execution 
of  his  last  will  as  to  render  him  incapable 
of  making  a  valid  will,  and,  <»  the  otho- 
hand,  many  witnesses  gave  testimony  tend- 
ing to  show  his  mental  competency.  It  was 
the  province  of  the  Jury  to  weigh  the  evi- 
dence, and,  while  we  cannot  say  from  the 
record  that  the  verdict  is  supiwrted  by  a 
clear  preponderance  of  the  evidence,  nelth« 
does  it  appear  to  be  manlfestiy  against  the 
weight  of  the  evidence.  The  question  was 
one  of  fact  for  the  Jury,  and  It  is  the  weil- 
established  rule  that  this  court  will  uot  set 
aside  the  verdict  on  the  ground  that  the 
Jury  have  reached  a  wrong  conclusion  as  to 
the  facts,  unless  the  record  shows  the  ver- 
dict is  against  the  clear  preponderance  of 
the  evidence.  Slimett  v.  Bowman,  151  HI. 
146,  37  N.  B.  885;  McComman  v.  McCom- 
man,  151  111.  428,  38  N.  B.  145;  Society  v. 
Price,  115  lU.  623,  5  N.  E.  126;  Moyer  v. 
Swygert,  125  lU.  262,  17  N.  B.  450;  Calvert 
v.  Carpenter,  96  111.  63;  Bevelot  v.  Lestrade, 
153  111.  025,  38  N.  E.  1056;  Hoobler  v.  Hoob- 
ler,  128  111.  645,  21  N.  E.  571;  Meeker  v. 
Meeker,  75  lU.  260;    Lonf  v.  Long,  107  IlL 


Digitized  by 


Google 


IB.) 


HILL  «.  BAHRKS. 


918 


210;  OreM*  t.  Oreena,  146  HI.  201,  8S  N.  B. 
941. 

It  ta  next  Inalated  tbat  the  trial  court  or- 
•d  In  Its  rulings  In  the  admlBslon  and  exclu- 
<rion  of  evidence.  One  of  the  principal  wit* 
nesses  for  contestants  wlio  testified  to  tlie 
mental  incompetency  of  said  George  Hill 
was  his  brother,  Louis  Hill.  Be  testified: 
That  he  was  a  year  or  two  younger  than  his 
brother.  Tliat  his  brother  moved  from  lila 
farm  into  the  city  of  Effingham  six  or  seven 
years  before  his  death,  and  established  his 
home  about  a  square  away  from  where  wit- 
ness lived.  That  be  (witness)  then  saw  his 
brother  from  one  to  three  times  each  week 
until  bis  brother's  death.  That  his  broth- 
er's wife  died  in  December,  1891,  and  two 
or  three  nwnths  afterwards  his  brother  went 
to  live  with  his  son-in-law,  Frank  Smith,  in 
the  country.  That  the  last  time  his  broth- 
er visited  him  at  his  house  was  in  Septem- 
ber before  the  death  of  his  wife,  and  that 
"be  wasn't  exactly  what  he  might  be.  He 
was  sitting  on  the  lounge,  there,  and  he 
said:  'I  have  made  my  will,  Louis.'  I  said 
to  him  that  was  all  right."  Counsel  for 
complainants  then  asked  the  witness  this 
question:  "Mr.  Hill,  you  may  state  what  he 
said  to  you,  and  bow  be  acted."  Counsel 
for  defendants  below  objected  on  the  ground 
that  it  was  Improper  to  show  by  the  testa- 
tor's statements  that  he  bad  made  or  intend- 
ed tQ  make  a  will  different  from  the  one 
in  controversy;  that  it  might  be  proper  if 
offered  to  prove  weakness  of  mind,  but  was 
improper  for  any  other  purpose.  Counsel 
for  complainants  then  stated  that  it  was  of- 
fered for  the  purpose  of  showing  the  con- 
dition of  the  testator's  mind;  and  the  alleged 
influence  by  which  be  was  Induced  to  change 
It  It  appeared  that  previous  to  the  mak- 
ing of  the  two  wills  given  in  evidence  he 
had  made  another  will,  and  it  turned  out 
tbat  tbe  conversation  was  concerning  this 
prior  will  ^he  court  held  the  question  was 
proper  as  bearing  on  the  question  of  bis  ca- 
pacity to  make  the  will  in  controversy,  and 
on  the  question  of  undue  influence.  The 
witness  answered  as  follows:  "He  said  he 
had  made  his  will,  and  left  them  all  alike. 
I  said  to,hlm  that  was  right;  that  they  had 
all  worked  hard  for  it  That  was  all  that 
was  said  about  tbe  will.  I  did  not  ask  him 
how  he  made  It"  This  answer  was  clearly 
improper,  and  prejudicial  to  the  proponents 
of  the  will.  It  did  npt  tend  to  prove  either 
mental  Incapacity  or  undue  Influence.  Its 
effect  was  to  impress  upon  the  minds  of  the 
jury  tbat  at  that  time  the  testator  b&d  de- 
clared his  intention  of  treating  all  his  chil- 
dren alike,  and  bad  so  made  his  will;  and 
that  bis  brother;  the  witness,  was  of  tbe 
opinion  tbtit  tbat  was  the  right  thing  to  do; 
that  all  the  children  bad  worked  hard  for  the 
propierty.  It  is  obylous  thftt  the  Jury  would 
not  regard  such  evidence  as  tending  to  es- 
tablish mental  unsoundness,  but  only  as 
proof  of  the  double  ftct  that  both  brothers 
T.4lM.E.no.2I — 58 


thonght  It  waa  rlsht  to  treat  an  tiia  dill- 
dren  alike,  and  tliat  tbe  testator  bad  ao  madk 
hia  wilL  But  the  court  could  not  know  in  ad- 
vance what  answer  tbe  witness  would  mak& 
A  perfectly  proper  answer  might  have  been 
made  in  direct  response  to  the  question,  so  fiir 
as  the  court  could  see.  Tbe  time  of  thia 
conversation— only  a  few  months  before  tha 
making  of  tbe  will  In  controversy— was  suffi- 
ciently near  to  that  event  to  make  it  proper 
to  prove  what  the  testator  said  and  did  in 
connecticm  with  other  facta  and  circumstan- 
ces as  tending  to  prove  the  tasoe  of  mental 
unsoundness.  The  part  of  the  question  aa 
to  how  be  acted  was  not  answered.  The 
question,  taken  as  a  whole,  called  for  an 
answer  bearing  niton  the  question  of  bla 
mental  condition,  and  ao  was  a  proper  one. 
But  the  answer  had  no  such  bearing,  and 
was  Improper,  and  ought  to  have  been  ex- 
cluded, and  its  effect  corrected  by  instruo 
ti<As.  This  tbe  trial  judge  would  doubtless 
have  done  bad  such  action  been  requested 
by  the  proponents.  No  such  request  waa 
made.  No  action  by  the  court  was  request- 
ed and  none  taken  upon  which  plaintiffs  in 
error  can  now  predicate  error,  and  ask  a  re- 
versal of  the  decree. 

The  declarations  of  the  testator  made  before 
and  after  the  execnticai  of  the  will  are  proper 
to  be  proved  so  far  as  they  tend  to  show  hia 
mental  condition  at  the  time  tbe  will  was  exe- 
cttted.  And  the  question  as  asked  was  prop- 
er for  the  purpose  of  eliciting  such  testimony. 
Reynolds  v.  Adams,  90  lU.  1S4.  And  It  la 
held  that  a  prior  will,  and  atatements  and  dec- 
larations of  the  testates:  madi>  at  a  time  when 
his  mental  capacity  was  undlspntad,  as  t^  the 
manner  in  which  lie  had  disposed  of  his  prop- 
erty by  a  prl<nr  will,  which  has  been  destroyed, 
are  admissible  In  evidence  where  It  appears 
that  such  disporition  of  hia  pit^ity  by  such 
prior  will  is  approximately  the  same  as  that 
made  by  the  contested  will,  as  tending  to  re- 
but the  idea  of  undue  influence.  Roe  v.  Tay- 
lor, 45  111.  485;  Taylor  v.  Fegram,  161  lU.  106^ 
87  N.  E.  687.  And  in  the  case  at  bar  the  plain- 
tiffs in  error  gave  in  evidence  a  canceled  will 
of  the  testator,  made  a  few  months  before  tbe 
will  In  controversy  waa  made;  the  provlsicma 
in  both  wills  being  in  the  main  substantially 
the  same. 

But  plaintifls  in  error  insist  that  the  trial 
court  applied  a. different  rule  when  they  were 
producing  theb:  evidence  from  that  applied  to 
tlM  testimony  of  Louis  Hill,  and  refused  to 
permit  them  to  prove  by  the  witness  Lacy 
what  the  testator  said  to  him.  In  conversations 
bad  before  the  death  of  bis  wife,  about  the 
disposition  of  his  property.  We  do  not  think 
the  point  Is  well  taken.  This  witness  testified 
to  frequent  conversations  and  business  tians- 
Bctiona  with  Oeorge  HiU  had  up  to  the  death 
ot  hia  wife;  tbat  ttaey  lived  across  the  street 
from  each  other,  and  frequently  visited  back 
end  forth,  and  that  In  tlie  opinion  of  the  wit* 
ness,  he  (Hill)  was  capable  of  transacting  or* 
dlnai7  buslnesa;  ihat,  aa  for  aa  he  could  ae^ 
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Hin  waii  of  Boand  mind,  tseA  tbat,  if>  there  -mm 
anytblng  wrong  with  his  mind,  be  could  not 
dlBcover  it;  that  at  dlffereat  times  he  talked 
about  the  disposition  of  his  property,  but  tbat 
witness  paid  but  little  attention  to  it;  that  he 
<UiIl)  and  wife  would  talk  about  different 
things;  "at  times  they  would  talk  about  their 
property;  that  it  was  theirs,  and  they  intend* 
ed  to  dispose  of  it  as  they  saw  fit";  and  that 
he  never  made  any  inquiry  about  bow  they 
wene  to  do  it,  or  anything  of  the  kind;  that  he 
never  heard  Mr.  Hill  say  anything  about  the 
last  will  that  was.  made  after  his  wife  died, 
but  before  that  they  talked  as  though  he  al- 
ready had  a  will  made.  Had  plaintiffs  in  er- 
ror  offered  to  prove  by  this  witness  state- 
ments and  declarations  ot  George  Hill  tend- 
ing to  show  moital  capacity  at  the  time  of 
the  execution  of  the  will  sought  to  be  set 
aside,  or  tending  to  rebut  the  idea  tbat  its 
execution  was  procured  by  undue  Influence, 
in  addition  to  what  was  testified  to  by  the 
witness,  we  think,  under  the  rule  above  stat- 
ed, the  proof  should  have  been  admitted. 
But,  as  the  record  stands,  we  cannot  see  tliat 
plalntifb  in  error  were  prejudiced  by  the  rul- 
ing of  the  court  in  the  respect  complained 
of,  as  the  question  was  aulwtantlally  an- 
swered notwithstanding  the  objection;  and 
we  think  it  appears  that  the  witness,  in  an- 
swer to  other  questions,  stated  the  sulwtance 
of  the  conversations  inquired  about 

It  is  next  objected  that  the  court  erred  in 
refusing  to  admit  In  evidence  certain  receipts 
drawn  by  the  witness  Warman,  at  the  request 
of  Oeorge  Hill,  to  take  the  place  of  others 
purporting  to  have  been  given  to  him  by  some 
of  hlB  children,  and  which  were  not  dated,  or 
were  otlierwlse  defective,  as  stated  by  Mr.  Hill. 
This  witness  stated  all  that  was  said  by  Mr. 
Hill,  and  described  the  transactton.  The  re- 
ceipts were  not  offered  as  tiaving  any  bearing 
en  the  question  of  mental  capacity,  but  as  evi- 
dence of  what  was  contained  in  them,  as  show- 
ing the  receipt  of  money  from  the  testator  by 
some  of  his  children.  These  supposed  receipts 
fire  not  set  out  in  the  record,  and  we  have  no 
means  of  knowing  what  they  were,  and,  so  far 
as  the  record  discloses,  were  mere  unsigned 
«(9les  or  corrected  receipts,  intended  by  the 
testator  to  take  tbe  place  of  others  already 
executed,  which  lie  thought  were  defective. 
What  the  contents  of  the  receipts,  or  any  of 
than,  were,  the  record  does  not  disclose.  No 
«rror  in  this  ruling  is  shown. 

Counsel  also  insist  that  there  was  no  evi- 
dence tending  to  show  undue  Influence,  and 
therefore  It  was  Improper  for  the  trial  court 
to  give  certain  instructions  which  were  given 
on  behalf  of  tbe  complainants  on  this  issue  in 
the  case.  We  do  not  think  it  can  be  said  there 
was  no  evidence  bearing  upon  this  Issue.  Be- 
-sldes,  plaintiffs  in  error  themselves  asked  and 
the  court  gave  instructions  on  their  behalf  on 
tbe  issue  as  to  undue  influence.  Plaintiffs  In 
error  are  therefore  In  no  position  to  complain 
-of  tbe  action  of  the  court  in  this  regard. 
-Greene  v.  Greene,  145  111.  272,  33  N.  E.  041. 


:  Other  britlClstlA  sr«  nmde  upon  tbe  instmc- 
tions  given  for  complainants,  but,  after  a  care- 
ful examinaticm  of  them,  we  find  them  to  be 
substantially  correct  The  decree  <tf  tbe  cir- 
cuit court  will  be  affirmed.    Decree  affinned. 


(15S  111.  IK) 
TUCKER  V.  SHAW.» 
(Supreme  Court  of  Illinois.     Oct  16,  1805.) 

WiTKBSS— UeSTAL  COUPKTEnCT— REOOBD  AS 
NOTIOB. 

1.  The  fact  tbat  a  witness  has  iieen  jodicid- 
ly  declared  to  be  of  feeble  mind,  and  not  capable 
of  transacting  business,  does  not  render  hU  tea- 
timonj  inadmissible,  where  the  nature  and  ex- 
tent of  his  mental  impairment  are  not  shown,  tad 
the  teetimouy  of  other  witnesses  shows  that,  at 
the  time  of  his  testifying,  he  had  an  intelligent 
appreciation  of  liis  responaibility  as  a  witnesi, 
and  a  fair  recollection  and  understanding  of  the 
matters  about  which  he  testified. 

2.  The  effect  of  the  record  of  a  deed  as  con- 
structive notice  is  not  impaired  br  the  de8t^l^ 
tion  of  the  record  by  fire.  Franklin  Sav.  Bank 
V.  Taylor,  23  N.  B.  397. 131  111.  376,  foUowed. 

Appeal  from  dtcult  court,  Wayne  ooonty; 
S.  Z.  Lahdes,  Judge. 

Ejectment  by  Oliver  Tucker  against  Thomu 
Shaw.  Defendant  obtained  Judgment  Plain- 
tiff appeals.    AiBrmed. 

H.  Tompkins  and  Geo.  M.  Norria,  for  appel- 
lant    B.  P.  Hanna,  for  appellee. 

CARTER,  3.  Tbis  was  an  action  of  eject- 
ment, by  Oliver  Tucker  against  Tbomaa  Shaw, 
for  tile  recovery  of  the  S.  E.  ^  of  the  S.  W. 
Vi,  of  section  28,  township  1  S.,  range  9  E.  ot 
tbe  thh^l  P.  M.,  in  Wayne  coimty.  Tbe  land 
is  what  Is  generally  denominated  "swamp 
lands,"  and  both  parties  claim  title  through 
Wayne  county  as  a  common  soorce.  Tbe 
cause  was  tried  by  tbe  court,  witbont  a  Jury, 
who  found  the  defendant  not  guilty,  and  ren- 
dered Judgment  accordingly,  from  which  Judg- 
ment the  plaintiff  took  this  appeaL 

It  is  admitted  that  the  records  of  tbe  county 
were  destroyed  by  fire  November  30,  1886. 
Appellant  claims  to  have  paramount  title  to 
the  land  In  question  by  virtue  of  a  deed  from 
Wayne  county  to  Illinois'  Southeastern  Rail- 
road Company,  dated  Octoba*  13,  18C8,  pn^jer- 
ly  describing  this  tract,  with  other  lands,  and 
reciting  that  it  conveyed  about  45,000  acres  of 
swamp  land  as  a  consideration  for  the  build- 
ing of  tbe  company's  railroad  through  said 
county,  and,  by  mesne  conveyances,  to  the  ap- 
pellant This  deed  to  the  railroad  company 
was  recorded  June  15, 1871.  Appellant  clahns 
tbat  tbe  railroad  company  took  possession 
May,  1,  ISTO,  of  tbe  lands  conveyed,  and  tbat 
tbe  taxes  on  tbe  land  in  dispute  have  been 
paid  by  appellant  for  14  consecutive  yean 
prior  to  tbe  commencement  of  the  action.  Ap- 
pellee claims  title  by  mesne  conveyances 
through  S.  J.  R.  Wilson,  who,  it  Is  claimed,  ob 
talned  a  deed  as  for  swamp  lands  toe  the 
whole  S.  W.  %  of  section  28  from  Wayne  coun- 

1  Reported  by  Louis  Boisot  Jr.,  Esq.,  of  the 
Chicago  bar. 
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ty,  by  J.  W.  Bamhin,  couaty  clerk,  la  the 
faring  of  186S,  aod  by  poaseaalon  advene  to 
appellant  for  more  than  20  years  prior  to  the 
commenceinent  of  this  suit  Appellant  denies 
that  Wilson  ever  obtained  a  deed  from  the 
county  for  the  land,  and  denies  also  that  the 
eyideoce  sufficiently  establishes  .such  adverse 
possession  in  appellee  and  bis  grantor,  and 
for  the  length  of  time  aa  required  by  the  stat- 
ute to  constitute  a  bar  to  the  action. 

The  deposition  of  S.  J.  B.  Wilson  was  taken 
by  defendant,  and  the  substance  of  his  testi- 
mony was  that  one  Vincent  Shelton  had  made 
improvements  on  the  land,  by  way  of  building 
a  dwelling,  and  fencing  and  clearing  about  15 
acres,  as  early  as  1859;  that  Shelton  llVed  ou 
the  land  until  in  February,  1865,  when  he 
(Wilson)  bought  from  Shelton  the  Improve- 
ments and  his  pre-emption  claim,  and  there-, 
upon  took  possession  of  the  land,— that  is,  the 
said  S.  W.  %  of  section  28;  that  either  durhig 
the  same  month,  or  in  March  following,  be 
bought  the  land  from  the  county  as  swamp 
land,  and  obtained  a  deed  therefor  from  the 
comity  clerk,  and  filed  it  immediately  for  rec- 
ord with  the  recorder  of  deeds  of  Wayn6  coun- 
ty; that  be  never  called  for  or  obtained  the 
deed  thereafter,  and  did  not  know  what  be- 
came of  it,  but  snpi)osed  It  was  destroyed  by 
fire  on  November  30,  1886,  when  the  records 
of  the  county  were  all  bumed  up.  It  was  ad- 
mitted on  the  trial  that  the  county  records 
were  so  destroyed  at  that  time,  and  it  appear- 
ed from  the  evidence  that  no  such  deed  or'  rec- 
ord thereof  could  be  found.  Wilson  also  tes- 
tified that  be  was  mustered  out  of  the  army 
December  29,  1864,  and  that  he  remembered 
that  the  purchase  of  the  Improvements  'and 
land  was  made  in  February  or  March  follow- 
ing; that  R.  P.  Hanna  acted  as  his  attorney 
in  proving  up  the  pre-empticm  and  obtaining 
his  deed  for  the  land  from  the  county  clerk; 
that  he  continued  In  possession  of  the  land,  by 
cutting  and  selling  timber  from  it,  tmtll  18T7, 
when  he  sold  to  others,  and  had  paid  taxes 
four  or  five  years,  and  afterwards  heard  that 
the  railroad  company  was  paying  taxes  on  it; 
had  paid  before  he  could  see  the  collector, 
but  did  not  know  that  any  one  but  himself 
claimed  to  own  or  be  In  possession;  that 
he  did  not  think  the  county  would  sell  the 
land  twice.  Bitter  Wilson,  his  wife,  gave  tes- 
timony corroborating  him  as  to  the  purchase 
from  Shelton,  cutting  and  selling  timber  from 
the  lands,  and  said  they  had  some  deeds  in  the 
recorder's  office  at  the  time  of  the  fire.  Other 
witnesses  corroborated  Wilson  as  to  posses- 
sion and  improvements  of  Shelton,  and  as  to 
cutting  and  selling  timber  from  the  land,  and 
other  acts  Indicating  possession  in  Wilson  soon 
after  18Go;  and  that  Wilson  claimed  to  own 
the  land  by  deed  from  the  county.  .T.  A.  Paul 
testified  that,  shortly  after  the  war.  he  went 
to  Fairfield  with  Wilson,  and  that  Wilson  em- 
ployed B.  P.  Hanna  as  his  attorney  to  prove 
up  his  pre-emption  ca  the  Shelton  land,  and 
that  Wilson  and  Hanna  went  together  into 
the  clerk's  office;  that  Wilson  took  possession 


of  the  land,  and  exercised  acts  ot  ownership 
over  it  B.  P.  Hanna  teetifled  that  in  1865, 
as  late  as  April  or  May,  be  was  employed  as 
an  attorney  by  Wilson,  to  prove  up  pre-emp- 
tion and  procure  a  deed  to  160  acres  of  swamp 
land;  that  Shelton  had  made  the  ln4>rove- 
ment,  and  Wilson  had  bought  it.  He  said: 
"We  established  the  improvemoit  and  the  pre- 
emption, and  S.  J.  B.  Wilson  received  a  deed 
for  the  160  acres  of  land.  JefCerson  BamhlU, 
county  clerk,  executed  to  WUson  a  deed  to  the 
land  Shditon  claimed  aa  Improvement  on.  I 
do  not  know  the  numbers  of  the  land,  or  what 
Wilson  did  with  the  deed.  *  •  •  I  was  of 
the  opinion  that,  under  the  swamp-land  laws 
of  1852  and  1854,  the  county  could  not  seU 
and  convey  swamp  land  where  there  was  an 
Improvement  on  the  same,  except  to  the  own- 
er of  the  Improvement  Hence,  I  advised  WU- 
Boa  to  establish  the  improvement  and  take 
£belton's  pre-emption."  While  this  witness 
testified  that  he  did  not  recollect  that  he  saw 
the  deed  executed  and  delivered,  he  was  sat- 
isfied one  was  executed  and  delivered,  as  he 
was  anxious  to  have  It  fixed  up,  so  as  to  se- 
cure the  title  in  Wilson,  and  defeat  a  certain 
swamp-land  mortgage  then  in  litigation.  Then 
was  other  evidence  tending  in  part  to  show 
such  a  deed  was  made,  and  in  part  to  the  con- 
trary; but  from  the  whole  evidence,  which  we 
have  carefully  examined,  we  are  satisfied  it 
was  sufilclent  on  this  point  to  Justify  the  find- 
ing of  the  trial  court  AroeUant  proved  by 
witnesses  who  had  examined  the  Bwan4>-land 
entry  book  before  it  was  destroyed  that  the 
only  entry  in  that  book  of  any  ocuveyanoe  of 
the  land  tn  question  was  the  one  to  the  rail- 
road company,  but  other  witnesses,  who  were 
attwneyB,  and  accustomed  to  examine  this 
book,  and  were  familiar  with  It,  testified  that 
it  was  not  correctly  kept  and  was  unreliable; 
that  they  had  found  instances  where  lands  had 
been  conveyed,  and  the  fact  not  noted  on  the 
book. 

Appellant  objected  to  the  competency  of 
Wilson  as  a  witness,  and  gave  in  evidence  the 
record  of  the  county  court  of  Wayne  county, 
showhig  that  at  the  September  term,  1800, 
said  Wilson  was  found  to  be  of  feeble  mind, 
and  not  capable  of  transacting  business,  and 
that  J.  B.  Creighton  was  appointed  his  con- 
servatOT  to  manage  his  property.  There  was 
nothing  in  the  record  to  show  the  nature  or 
extent  of  the  impairment  of  his  mental  facul- 
ties, nor  was  there  any  evidence  tending  to 
show  that  it  was  of  a  permanent  or  continu- 
ing character.  Besides,  the  court  heard  evi- 
dence as  to  the  condition  of  his  mind  at  the 
time  his  deposition  was  given,  which,  with 
the  deposition  itself,  tended  to  show  that  be 
was  not  insane,  and  that  his  mind  was  not  bo 
far  enfeebled  that  he  did  not  have  an  Intel- 
ligent appreciation  of  his  responsibility  as  a 
witness,  and  a  faU:  recollection  and  under- 
standing of  the  facts  and  circumstances  about 
which  be  testified.  He  was  cross-examhvd 
by  appellant's  counsel,  and  nothing  was  dlclt- 
ed  tending  to  impair  the  force  of  hla  test!- 
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mony,  Under  IMa  statement  of  facts,  we 
know  of  no  mle  of  law  by  which  bis  testi- 
mony coald  be  excladed.  The  court  woold 
give  It  soch  weight  as  it  was  entitled  to,  and 
no  more.  11  Am.  &  Eng.  Enc  Law,  444; 
LAngdon  T.  People,  133  III.  382,  24  N.  B.  874. 
We  think  the  preponderance  of  the  evidence 
shows  the  execution  and  delivery  of  a  deed 
of  conveyance  from  the  comity,  by  the  county 
clerk,  to  WUson,  In  1865,  and  that  he  filed  it 
for  record  with  the  recorder  of  deeds  at  that 
time.  The  deed  and  record  thereof  having 
been  destroyed,  it  was  competent  for  the  court 
to  receive  all  such  evidence  as  would  tend  to 
establish  its  execution  and  contents.  Rev.  St 
c.  116,  S  28;  1  Devi.  Deeds,  {  691;  Bush  ▼. 
Stanley,  122  III.  400,  13  N.  B.  249.  The  proof 
in  this  case  Indicated  clearly  that  the  deed  ex- 
ecuted to  Wilson  was  that  authorized  by  law 
In  cases  of  sale  of  swamp  lands  by  counties, 
which  deed  shall  vest  in  the  purchaser  an  ab- 
solute title  in  fee  simple  to  the  land  therein 
described.    Laws  1854,  p.  19,  8  12. 

Under  our  recording  laws,  all  deeds  convey- 
ing lands,  or  any  Interest  in  them,  take  efTect 
"from  and  after  the  time  of  filing  the  same 
for  record,"  as  to  subsequent  purchasers  with- 
out notice.  Brown  v.  OU  Co.,  97  111.  214.  So, 
the  deed  to  Wilson  took  efCect,  as  to  the  subse- 
quent purchasers  of  this  land,  when  he  left  it 
.  with  the  recorder  for  record  (Merrick  T.  Wal- 
lace, 19  111.  486;  Nottinger  v.  Ware,  41  IlL 
245);  and  the  destruction  of  the  reccurds  Vy 
I  fire  had  no  efCect  upon  the  constructive  notice 
existing  by  virtue  of  the  recording  of  the  deed 
!  (Bank  v.  Taylor,  131  lU.  376,  23  N.  B.  397). 
I  The  county,  then,  bavhig  no  title  to  the  land 
I  In  dispute  when  the  deed  to  the  railroad  com- 
pany was  made,  in  1868,  could  not  convey  it 
'  We  shall  not  add  to  the  length  of  this  opin- 
ion by  redting  the  evidence  bearing  on  the 
question  of  adverse  possession  under  claim  of 
ownership  for  20  years.  The  evidence  show- 
ed that  Wilson  was  in  possession  in  1868, 
when  the  county  made  the  deed  to  the  rail- 
road company  under  which  appellant  claims, 
and  that  Wilson  and  his  grantees  continued 
such  possession  to  such  extent  as  the  charac- 
ter of  the  land  would  admit  of,  by  cutting 
and  hauling  timber  tfaerefi-om,  and  by  selling 
timber  to  others  in  large  quantities,  which 
was  converted  into  rails,  posts,  and  sawed 
lumber,  and  in  various  ways  exercised  acts  of 
ownerslilp  over  it  until  the  commencement  of 
this  suit  The  testimony  shows  that  the  land 
was  not  susceptible  of  much  farm  improve- 
ment Appellee  and  his  grantors  exercised 
All  the  acts  of  ownership  over  it  that  are  ordi- 
narily exercised  by  the  proprietors  of  swamp 
timber  land.  He  had  all  the  possession  of  the 
land  that  could  well  be  had  of  land  of  that 
character.  Davis  v.  Easley,  13  111.  192,  200. 
There  was  such  an  appropriation  as  to  apprise 
the  community  In  its  vicinity  that  the  land 
was  in  his  exclusive  use  and  possession.  Mor- 
i-ison  v.  KeUy,  22  111.  609,  624.  What  acts 
may  or  may  not  constitute  a  possession  are 
necessarily  varied,  and  dei>end  to  some  extent 


n^n  the  nature,  locality,  and  use  to  which 
the  property  may  lie  applied.  The  situation  of 
the  parties  and  a  variety  of  circumstaiicea 
have  to  be  taken  into  con^deratlon  In  deter- 
mining the  question.  Eddy  v.  Gage,  147  EL 
162,  35  N.  B.  347.  As  the  plahitlft  must  re- 
cover on  the  strength  of  his  own  title,  and 
not  on  the  weakness  of  his  adversary's  title, 
it  Is  not  material  to  consider  whether  the 
conveyance  to  appellee  is  defective  or  not 
The  judgment  of  the  circuit  court  will  be  af- 
firmed.   Judgment  affirmed. 


(Ifig  IIL  SO) 

ST.  LOUIS,  A.  &  T.  H.  R.  CO.  et  al.  t. 

BELLEVILLE  CITY  RY.  CO.i 
(Supreme  Court  of  Illinois.     Oct  16.  1895.) 

COBPOBATION— EviDBNOB — EHINEHT   DOMI.IX— 

Land  of  Railroad  Coupanx. 

1.  The  introduction  in  evidence  of  a  corpo- 
rate charter,  and  proof  of  the  eze'cise  under  it 
of  the  fianchlsea  and  powers  thereby  granted, 
are  sufficient  to  eBtablish  its  existence  as  a  cor 
Doration  de  facto  without  affirmative  proof  tlut 
it  became  organized  within  the  time  allowed  by 
law. 

2.  Land  belonging  to  a  railroad  company,  bat 
leased  by  it  for  99  years  to  a  private  mannfactm- 
ing  company,  may  be  condemned  for  the  use  of 
another  railroad  company,  since  it  is  not  used  for 
railroad  purposea. 

Appeal  from  St  Clair  county  court;  Ed- 
ward C.  Rhoads,  Judge. 

Petition  for  condemnation  by  the  Belleville 
City  Railway  Company  against  the  St  Louis, 
Alton  &  Terre  Haute  Railroad  Comi>any  and 
the  Tudor  Iron  Works.  There  was  judgment 
of  condemnation.  Deflendants  appeaL  Af- 
firmed. 

Turner  &  Holder  and  Dill  &  Schaefer,  tx 
appellants.  O.  &  O.  A.  Koemer,  for  appel- 
lee. 

BAILEY,  J.  This  was  a  petition  by  the 
Belleville  City  Railway  Company  against  the 
St.  Louis,  Alton  &  Terre  Haute  Railroad 
Company  and  the  Tudor  Iron  Works  to  con- 
demn a  strip  of  land  embracing  one-half  acre 
In  the  city  of  East  St  Louis  for  its  right  of 
way.  The  petitioner  claims  to  be  a  corpora- 
tion organized  under  a  private  act  of  the  gen- 
eral assembly,  entitled  "An  act  incorporating 
the  Belleville  City  Railway  Company,"  ap- 
proved February  25,  1S67.  By  tbe  second 
section  of  the  act  the  petitioner  was  author- 
ized to  construct  maintain,  and  operate  a 
single  or  double  track  railroad,  with  all  nec- 
essary and  convenient  tracks,  turnouts,  side 
tracks,  and  appendages  in  the  city  of  Belle- 
ville, and  in,  over,  and  along  such  street  or 
streets,  highway,  or  highways,  as  It  might 
elect  within  the  then  present  or  future  lim- 
its of  the  city  of  BellevIUe.  By  section  5  it 
was  authorized  to  extend  its  railway  to  any 
point  or  points  in  the  county  of  St  Clair, 
and  was  vested  with  power  to  enter  upon  and 
condemn  the  lands  necessary  for  Its  con8t^u^ 

1  Reported  by  Louis  Boisot  Jr.,  Esq.,  of  tbe 
Chicago  bar. 


Digitized  by 


Google 


W.) 


ST.  LOUIS,  A.  A  T.  H.  R.  CO.  •.  BELLEVILLE  OITT  BY.  CO. 


917 


tlon  and  malnteiiance  In  the  manner  pre- 
scribed by  an  act  entitled  "An  act  to  amend 
the  lav  condemning  right  of  way  for  the  par- 
poae  of  Internal  Improvement,"  approved 
Jtme  22,  1852,  and  the  several  acts  amenda- 
tory thereof;  and  It  was  authorized  to  exer- 
cise all  the  powers  conferred  upon  railroad 
corporations  by  an  act  entitled  "An  act  to 
provide  for  a  general  system  of  railroad  In- 
corporations," approved  November  6,  1849. 
Under  the  provisions  of  this  charter  the  pe- 
titioner is  now  engaged  in  bnildlng  a  line  of 
railroad,  to  be  operated  by  steam  power, 
from  BelleviUe  City  to  the  city  of  East  St 
Louis;  and  the  condemnation  of  the  land  in 
qnesticm,  as  is  claimed  (although  that  fact 
does  not  appear  in  the  petition),  is  for  the 
purpose  of  obtaining  a  connection  with  the 
track  of  the  St  Louis,  Alton  &  Terre  Haute 
Railroad  Company.  The  land  sought  to  be 
condemned  consists  of  a  strip  across  a  tract 
of  nearly  five  acres  held  by  the  Tudor  Iron 
Worlcs  under  a  lease  for  a  term  ot  years 
from  the  St  Louis,  Alton  &  Terre  Hante 
Railroad  Company,  and  It  lies  across  that 
tract  in  such  a  way  as  to  cat  off  from  the 
residue  of  the  tract  a  small  piece  of  land, 
containing  about  half  an  acre.  The  case  was 
tried  by  a  Jury,  and  evidence  was  adduced 
by  the  respective  parties  as  to  the  value  of 
the  land  proposed  to  be  taken,  and  as  to 
damages  to  the  land  not  taken;  and  the  Jury, 
after  hearing  the  evidence,  and  after  visiting 
and  Inspecting  the  premises,  returned  their 
rerdict  by  which  they  fixed  the  compensa- 
tion to  be  paid  to  the  St  Louis,  Alton  & 
Terre  Haute  Railroad  Company  at  fl,000, 
and  to  the  Tudor  Iron  Works  at  |900,  for  the 
land  taken;  and  by  which  they  assessed  the 
damages  to  the  land  not  taken,  to  be  paid  to 
the  St  Louis,  Alton  &  Terre  Haute  Railroad 
Company,  at  |500,  and  found  that  no  dam- 
ages should  be  paid  to  the  Tudor  Iron  Works. 
Upon  this  verdict  Judgment  was  duly  en- 
tered, and  from  that  Judgment  both  defend- 
ants have  appealed  to  this  court 

The  point  is  made  by  both  appellants  that 
the  petitioner  is  not  shown  to  have  sufficient 
legal  corporate  existence  to  authorise  it  to 
exercise  the  power  ot  eminent  domain.  The 
petitioner  read  in  evidence  its  diarter,  and 
then  gave  evidence  tending  to  show  that  it 
was  acting  as  a  corporation,  and  exercising 
the  franchises  thereby  granted;  but  it  is 
contended  that,  as  there  was  no  evidence 
showing  affirmatively  that  it  was  organized 
and  in  operation  within  10  days  after  the  con- 
stitution of  1870  took  effect,  it  will  be  pre- 
sumed that  its  charter  became  void  by  the 
force  of  the  provision  of  that  instrument  and 
that  there  is,  therefore,  no  charter  in  exist- 
ence by  virtue  of  which  the  petitioner  can 
claim  the  position  of  a  corporation  de  facto. 
In  reference  to  this  view  we  are  unable  to 
ooncnr.  The  rule  Is  a  familiar  one  that  the 
introduction  of  the  chartw  of  a  corporation, 
coupled  with  proof  of  the  exercise  under  It  of 
the  franchises  and  powers  thereby  granted.  Is 


sufficient  to  establish  the  exist^ice  of  the 
corporation  de  facto.  If  the  petitioner  failed 
to  become  organized  and  go  into  (^>«stion  by 
the  time  prescribed  by  the  constltation,  it 
was  for  the  appellants  to  show  that  fact;  the 
evience  Introduced  by  the  petitioner  being 
sufficient  to  establish  prima  facie  the  exist- 
ence of  the  corporation  de  facto.  Peoria  & 
P.  U.  By.  Co.  T.  Peoria  &  F.  By.  Co.,  105  111. 
110;  Brown  v.  RaUway  Co.,  125  HI.  606,  18 
N.  B.  283;  Chicago  &  N.  W.  Ry.  Co.  v.  Chi- 
cago &  B.  B.  Co.,  112  m.  600;  Ward  v.  Rail- 
way Co.,  119  IlL  291,  10  N.  B.  365. 

It  is  next  contended  that  the  petitioner 
should  not  be  allowed  to  take  the  property 
sought  to  be  condemned  for  railroad  pur- 
poses, ft>r  the  reason  that  it  is  already  devot- 
ed to  the  same  use.  The  answer  to  this  con- 
tention Is  that  the  evidence  fails  to  show  that 
it  is  now  so  devoted,  but  it  is  a  vacant  piece 
ot  land  which  the  defendant  railroad  ccHnpany 
has  no  present  or  proq[)ective  use  for.  In 
point  of  fact  the  railroad  company,  by  lease 
for  00  years,  of  which  term  76  were  unex- 
pired at  the  commencement  of  this  proceed- 
ing, has  parted  with  all  dominion  over  It 
True,  it  is  claimed  by  the  officers  of  the  com- 
pany that  the  building  of  a  track  over  it  con- 
necting it  with  the  tracks  of  the  Tudor  Iron 
Works  was  In  contemplation;  but  the  fact 
remains  that  it  is  not  in  actual  use  by  the 
railroad  company  for  railroad  purposes,  but 
is  in  the  absolute  control  of  a  private  mano- 
fkcturlng  corporation.  Under  these  circum- 
stances we  think  the  rule  sought  to  be  in- 
voked Is  not  applicable.  It  is  true  that 
where  property  is  already  devoted  to  rail- 
road purposes  It  could  not  be  condemned  by 
another  railroad  conqMny  for  the  same  pur- 
pose. To  authorize  a  petitioner  to  condemn, 
there  must  be  a  change  In  the  use  of  the 
property,  and  not  the  mere  change  of  owner- 
ship; but  the  property  sought  to  be  con- 
demned in  this  case  not  being  devoted  to  rail- 
road purposes,  we  see  no  obstacle  In  the  way 
of  its  condemnation  by  the  petitioner  for  a 
purpose  of  that  character. 

It  is  also  urged  that  the  compensation  and 
damages  awarded  by  the  Jury  are  Inadequate 
and  Insufficient  and  that  a  reassessment 
should  have  been  awarded  for  that  reason. 
As  Is  not  unusual  in  cases  of  this  character, 
there  was  a  wide  range  of  estimates  by  the 
witnesses  as  to  the  value  of  the  property 
sought  to  be  condemned.  Some  of  the  wit- 
nesses placed  it  considerably  below  the  com- 
pensation awarded  by  the  Jury,  while  others, 
and  notably  the  officers  of  the  defendants, 
placed  It  very  much  higher;  but  when  the 
entire  evidence  is  considered,  and  taken  in 
connection  with  the  fact  that  the  Jury  not 
only  saw  and  heard  the  witaessee,  but  also 
visited  and  Inspected  the  premises,  thus  ob- 
taining means  of  Judging  of  the  relative 
weight  to  be  given  to  the  conflicting  testi- 
mony of  the  witnesses  with  which  we  are 
not  furnished,  we  are  unable  to  see  that  the 
compensation  awarded  by  the  Jury  for  the 
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pn^erty  taken  waa  not  raffldent  and  ade- 
quate. SutMtantlally  tbe  aame  tUng  may 
be  aaid  of  the  award  of  damages  to  tbe  prop- 
erty not  taken.  Several  witnesses  were  pro- 
doced  who  testified  that  in  their  opinion 
there  would  be  so  substantial  damages,  while 
others  were  disposed  to  place  their  estimate 
of  the  damages  at  a  considraable  sum.  There 
being  evidence  to  sustain  the  verdict,  we 
ought  not  to  interfere  unless  we  are  able  to 
see  from  the  entire  record  that  the  jury  have 
misconstmed  the  evidence,  or  have  been  ac- 
tuated by  passion  or  prejudice.  It  is  scarce- 
ly necessary  to  say  that  nothing  of  that  char- 
acter appears  In  this  case. 

Some  other  points  were  made,  which  we 
bare  considered  attentively,  but  which  we 
do  not  deem  of  sufficient  Importance  to  re- 
quire separate  dUcussion.  We  find  no  suto- 
•tantial  error  In  the  record,  and  the  judg- 
ment of  the  county  court  must  therefore  be 
affirmed.    Judgment  affirmed. 


067  IlL  n6) 

HIBERNIAN  BANKING  ASS'N  t.  C50M- 

MERCIAL  NAT.  BANK 

OF  CHICAGO.i 

(Supreme  Court  of  Illinois.     Oct  11.  1895.) 

▲FPBAI<— JuBiaDlOTIOS — Friiholo— QoiBTUfe 

TiTLB. 

Where,  in  a  suit  to  remove  a  dond  on  title, 
the  bill  alleges  title  in  fee  in  tbe  complainant,  and 
this  is  denied  in  the  answer,  a  freehold  is  in- 
volved, within  tbe  meaning  of  the  statute  regu- 
lating appeals,  althouKh  the  alleged  cloud  is 
merely  a  mortgage.     64  111.  App.  277,  affirmed. 

Appeal  from  appellate  court,  First  district. 

Bill  by  the  Commercial  National  Bank  of 
Chicago  against  the  Hibernian  Banking  Asso- 
ciation. Complainant  obtained  a  decree.  De- 
fendant appealed  to  the  appellate  court,  which 
dismissed  the  appeal  for  want  of  jurisdiction. 
64  III.  App.  277.  Defendant  again  appeals. 
Affirmed.     , 

Wilson,  Moore  ft  Mcllvalne^  for  appellant. 
3,  A.  Sleeper,  for  appellee^ 

CARTER,  J.  This  Is  an  appeal  from  the 
Judgment  of  the  appellate  court  for  the  First 
district  dismissiug  an  appeal  from  a  decree 
rendered  by  the  circuit  court  of  Cook  county 
on  a  bill  to  remove  cloud  from  the  title  to 
real  estate.  The  appeal  was  dismissed  by 
tbe  appellate  court  on  the  ground  that  a 
freehold  was  Involved,  and  that  tbe  appeal 
should  have  been  taken  directly  to  this  court 
Tbe  appellant  also  sued  out  a  writ  of  error 
from  this  court  to  the  circuit  court,  and  both 
proceedings  are  now  pending  here.  The 
facts  are  fully  stated  in  tlie  case  pending  on 
the  writ  of  error  between  the  same  parties, 
and   will   not   be    repeated.     41    N.    E.   919. 


I  Reported  t^  Louis  Boisot,  Jr.,  Esq.,  of  tiie 
Chicago  bat. 


This  court  has  bdd  that  In  a  nilt  to  remove 
a  clond  from  the  title  to  real  estate  a  free- 
hold may  <»  may  not  be  involved.  In  snch 
cases  the  real  contention  usually  concerns 
that  which  is  said  to  create  the  dond.  and 
not  the  title  of  the  party  complaining,  nnleei 
It  is  put  on  issue  by  the  pleadings.  Hutch- 
inson V.  Howe,  100  IlL  11;  MUler  v.  Pence, 
115  m.  570.  4  N.  B.  49&  Where  tbe  neces- 
sary result  of  tbe  Judgment  or  the  decree  is 
that  one  party  gains  and  the  other  loses  a 
freehold  estate,  and  also  in  cases  wh««  the 
title  to  a  freehold  Is  so  put  in  issue  by  the 
pleadings  that  the  decision  of  the  coae  neces- 
sarily Involves  a  decision  of  such  iasae,  al- 
though the  Judgment  or  decree  does  not  re- 
sult in  one  party  gaining  and  the  other  los- 
ing the  estate,  we  have  held  that  a  freehold 
Is  Involved.  Ryan  r.  Sanford,  138  DL  290, 
24  N.  B.  428;  Railroad  Co.  t.  Watson.  105 
lU.  217.  In  the  case  at  bar  no  freehold  is 
Involved  In  the  controversy  as  to  the  nature 
of  the  tiUe  of  appeUant.  for  It  la  alleged  In 
the  bill  and  admitted  In  the  answer  that  tbe 
warranty  deed  to  Clarke,  its  president  and 
which  Is  alleged  to  constitute  the  dond 
sought  to  be  removed,  waa  a  mere  mortgage 
to  secure  the  payment  of  a  debt  to  appellant: 
and  the  only  question  respecting  the  Uoi  was 
whether  or  not  it  was  stlU  In  existence  at 
the  time  of  filing  the  bUL  But  the  com- 
plainant alleged  in  Its  bill  that  it  was  the 
owner  in  fee  simple  of  the  property  In  ques- 
tion, and  asked  the  court  to  so  decree.  The 
defendant  denied  that  the  complainant  waa 
the  owner  of  the  title,  and  thus  complain- 
ant's title  was  put  directly  in  Issue,  and  this 
waa  one  of  the  controvoled  qneations  In  the 
trial  of  the  cause.  While  this  court  has  bdd 
that  on  a  bill  to  remove  doud  from  a  title 
the  comphiinant  la  not  bonnd  to  prove  title 
as  against  all  the  world  (Rticker  v.  Dooley, 
49  111.  377),  and  that  an  equitable  title  may 
be  sufficient  to  support  the  allegation  of  the 
ownership  of  the  fee  (Hemstreet  v.  BnrdidE, 
90  111.  444),  still,  where  the  complainant  al> 
leges  a  freehold  In  himself,  and  this  is  de- 
nied In  the  answer,  and  the  question  be- 
comes a  ctmtroverted  one  on  the  trial.  It  ia 
plain  a  freehold  is  involved  In  the  case.  In 
Wing  T.  Sherrer,  77  lU.  200,  on  a  bill  to  re- 
move cloud  from  title.  It  was  said  that: 
"Preliminary  to  any  relief  In  any  view  of 
the  case,  it  must  be  provm  complainant  is 
the  owner  of  the  real  estate  in  controversy. 
By  the  pleadings  his  title  Is  pnt  directly  in 
Issue,  and  the  burden  <^  proof  rests  upon 
him  to  mainteln  It"  See,  also,  Ritchie  t. 
Pease,  114  111.  303,  8  N.  E.  897,  and  Walker 
T.  Converse,  148  m.  622,  3C  N.  B.  202,  to  the 
same  effect,  where  tbe  appeals  were  taken 
directly  from  tbe  circuit  court  to  this  court 
Tbe  appellate  court  did  not  err  in  its  Jodg^ 
ment  dismissing  the  appeal  tot  lack  of  Jo* 
rlsdlction,  and  the  Judgment  Is  affirmed 
Judgment  affirmed. 
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^187  m.  KM)  ' 

HIBERNIAN  BANKING  ASSTJ  t,  COM- 
MERCIAL NAT.  BANK 
OP  CHICAGO.i 
<Siipreme  Coort  of  Illinois.     Oct.  11,  1895.) 
MoRTOAGB—iiiMiTATioss—LiCBKs— Execution. 

1.  After  a  BherifE's  sale  of  land,  but  before 
the  period  for  redemption  had  expired,  the  judg- 
meot  debtgr  conveyed  the  land  to  the  purchaser, 
and  received  from  him  an  agreement  reciting  the 
sheriff's  sale,  and  providing  that  the  purchaser 
should  procure  a  sheriff's  deed,  and  that  a  set' 
tlement  should  be  made  by  appraidng  the  land, 
setting  off  to  the  purchaser  enough  of  it  to  satisf 7 
his  claims,  with  interest  thereon,  and  any  ad- 
vances he  might  make  to  protect  his  title,  and 
transferring  the  residue  of  the  land  to  the  judg- 
ment debtor's  wife.  Afterwards  the  purchaser 
obtained  a  sheriffs  deed,  and  also  procured  a 
tax  deed  of  the  property,  but  no  appraisement  or 
division  of  the  land  was  made.  Held,  that  the 
purchaser  by  these  conveyances  merely  acquired 
a  mortgage  interest  in  the  land. 

2.  Rev.  St  1893,  c.  83,  $  18,  which  declares 
that  the  time  of  a  person's  absence  from  the  state 
is  no  part  of  the  time  limited  for  suit  against 
him,  applies  even  though  he  has  executed  a  war- 
rant of  attorney  under  which  personal  judg- 
ment could  be  rendered  against  him  without 
service  of  process. 

3.  Rev.  St  181)3,  c.  83,  8  11,  which  ban,  aft- 
er 10  years,  suit  to  foreclose  a  mortgage,  does 
not  prevent  such  suit,  even  after  the  lapse  of 
10  years,  so  long  as  the  right  of  action  on  the 
mortgage  debt  is  not  barred. 

4.  The  fact  tlut  the  maker  of  a  note  leaves 
the  state  after  making  it,  and  dies  out  of  the 
state,  does  not  cause  a  new  cause  of  action  to 
arise  against  his  administrator  on  his  death,  but 
the  limitatirn  which  ceased  to  run  when  he  left 
the  state  begins  again  on  his  death. 

5.  Laches  cannot  be  relied  on  as  a  bar  to  a 
defense  unless  alleged  in  the  bill. 

6.  A  contract  whereby  a  grantee  in  a  mas- 
ter's deed  gives  the  former  owner  the  right  to 
repurchase  wttiiin  a  certain  time,  at  a  stated 
price,  docs  not  convert  the  master  s  deed  into  a 
mortgage,  where  there  is  no  debt  which  such  a 
mortgage  could  secure,  and  the  contract  ex- 
pressly declares  that  the  former  owner  has  no 
interest  in  the  land  except  the  right  to  repur- 
chase. 

Error  to  circuit  court,  Coolt  county;  Thom- 
as G.  'Wlndes.  Judge. 

Bill  by  the  Commercial  National  Bank  of 
Chicago  against  the  Hibernian  Banking  Asso- 
ciation. Complainant  obtained  a  decree.  De- 
fendant brings  error.     Reversed. 

Bill  In  equity  to  remove  cloud.  The  defend- 
ant in  error,  the  Commercial  National  Bank  of 
Chicago,  filed  its  bill  in  equity  against  the 
plaintiff  in  error,  tlie  Hibernian  Banking  As- 
sociation, in  the  circuit  court  of  Cook  county, 
to  remove  as  a  cloud  ux>on  the  title  to  a  tract 
of  land  In  that  county  a  certain  warranty  deed 
entered  of  record,  made  by  one  Caulfleld  to 
said  association.  The  facts  alleged  and 
proved,  or  admitted  by  the  answer,  are  sub- 
stantially as  follows: 

On  April  20,  187S,  Bernard  G.  Caulfleld 
was  the  owner  of  the  undivided  one-half  of 
the  land  in  question,  his  wife  owning  the 
other  Iialf.  and  one  William  H.  Warder  claim- 
ing to  own  an  equitable  interest  in  It  also 
by  Tirtne  of  a  contract  then  of  record.     Ber^ 

>  Reported  by  Lonis  Boisot,  Jr.,  Esq.,  of  the 
Chicago  bar. 


nard  a.  OBtdfleld,  th^n  cwlng  about  $8,0d0  fo 
plaintiff  tn  error  for  iiriiiciptb  and  Interest 
upon  a  promissory '  note  eiechted  in  1872, 
Jointly  'nrith  one  Walker,  made  and  delivered 
to  Jolin  v.  Clarke,  president  of  the  banktaig  as- 
sociation, his  warranty  deed  for  said  land  as 
security  for  the  payment  of  said  debt.  The 
bin  alines  and  the  answer  admits  that  the 
deed  was  a  mere  mortgage.  This  deed  was 
not  recorded  nntU  November  15,  1875.  A  pow- 
er of  attorney  from  Caulfleld  to  confess  Judg- 
ment on  the  note  was  executed  and  delivered 
with  the  note  In  1872.  Before  this  deed  was 
recorded,  and  in  September,  1875,  the  Central 
National  Bank  recovered  Judgment  by  confes- 
sion against  Caulfleld  for  $562.04,  upon  which 
execution  was  Issued  but  no  sale  made.  A 
short  time  before  the  expiration  of  the  lien  of 
the  Judgment  In  September,  1882,  the  Commer- 
cial National  Bank  bought  and  had  assigned 
to  it  the  Judgment,  and  thereafter,  on  a  writ 
of  venditioni  exponas,  the  land  was  sold,  and 
bought  by  the  latter  bank,  October  23,  1882, 
for  $800,  the  amount  then  due  on  the  Judg- 
ment Before  the  purchase  of  this  Judgment, 
the  Commercial  Bank  tiad  tiecome  a  creditor 
of  Bernard  G.  Caulfleld  to  about  $5,000,  and 
had  also  purchased  certain  tax  titles  on  the 
land  in  question.  On  March  1,  1883,  Ber- 
nard G.  Caulfleld  and  Laura,  his  wife,  c<»i- 
veyed  all  their  and  eaoh  of  their  interests  in 
Uie  land  In  que8ti<m,  with  other  tracts,  to  said 
Commercial  Bank,  for  the  expressed  considera- 
tion of  $23,000,  and  as  a  part  of  the  transac- 
Hon  the  following  contract  was  made  between 
the  parties: 

"This  agreement,  made  this  first  day  of 
March,  A  D.  1883,  between  the  Commercial 
National  Bank  of  Chicago,  Illinois,  party  of 
the  first  part,  and  Bernard  O.  Caulfield  and 
Laura  Caulfleld,  parties  of  the  second  part, 
witnesseth,  that  whereas,  the  said  parties  of 
the  second 'part  are  indebted  to  said  bank  in 
the  aggregate  sum  of  $23,000,  bearing  interest 
from  the  1st  day  of  January,  A.  D.  1883,  at 
6  per  cent,  alMut  one-half  of  which  amount 
is  for  taxes  advanced  for  said  Laura  Caul- 
field,  together  vrith  the  sum  of  $500  In  cash, 
paid  to  her  by  said  bank  at  the  date  of  the 
execution  ot  this  agreement,  and  the  remainder 
of  said  sum  of  $23,000  t)elng  a  personal  debt 
of  the  said  Bernard  G.  Caulfield  to  the  said 
bank;  and  whereas,  for  the  purpose  of  secur- 
ing the  payment  of  said  aggregate  sum,  the 
said  parties  of  the  second  part  conveyed  to 
the  said  bank,  by  tlieir  deed  of  this  day,  all 
their  right,  title,  and  Interest  in  and  to  blocks 
1,  2,  3,  and  4  in  Warder's  subdivIriMi  of  out- 
lot  32  of  the  School  Trustee's  sabdiTision  In 
section  18,  in  township  38  north,  range  14 
east  of  the  third  principal  meridian.  In  Go<dc 
county,  Illinois,  tlie  undivided  two-thirds  of 
which  lands  are  the  separate  property  of  the' 
said  Laura  Caulfield;  and  whereas,  on  the 
23d  day  of  October,  1882,  the  said  bank  pur- 
cliased  the  said  lands  on  execution  sale 
against  said  Bernard  G.  Caulfield,  and  holds 
the  sheriff's  certificate  of  said  purchase,  on 
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which,  after  the  expliathm  of  16  months  alter 
the  date  of  aaid  aale,  it  will  be  entitled  to  a 
sheriff'B  deed  In  punniance  fheieof,  if  no  re- 
demption shall  be  made;  and  which  is  only  a 
sale  and  purchase  of  the  Interest  of  said  Ber- 
nard G.  Gaulfleld  in  said  lands:  Now,  it  Is 
agreed  that,  as  soon  as  the  said  period  of  re- 
demption shall  expire  on  said  execution  sale, 
the  said  bank  shall,  if  no  creditor  of  said  Ber- 
nard G.  Caulfleld  shall  redeem,  procure  a  sher- 
iff's deed  of  the  said  interest  of  Bernard  G. 
Caulfleld  upon  its  said  certificate,  and  then  a 
settlement  shall  be  bad  upon  the  following 
basis:  To  the  said  sum  of  $23,000,  and  inters 
est  thereon  at  six  per  cent  from  January  1st, 
1883,  to  date  of  settlement,  shall  be  added  any 
further  advances  the  said  bank  may  make 
hereafter  to  protect  the  title  to  said  property 
by  imyment  of  taxes  and  assessments  or  oth- 
erwise, with  interest  at  six  per  cent  from 
the  date  of  advance  to  the  date  of  settlement, 
and  the  aggregate  shall  be  paid  thus:  The 
lots  in  said  blocks  shaU  be  appraised  at  tbelr 
fair  cash  value  by  two  appraisers,  one  to  be 
chosen  by  each  of  the  parties  hereto,  and,  if 
they  cannot  agree  upon  cash  value,  then  they 
shall  select  a  third  party,  and  the  appraisal  of 
a  majority  of  the  three  shall  be  binding  upon 
the  parties  hereto.  All  such  appraisers  shall 
live  either  in  the  city  of  Ohicago  or  in  the 
towns  of  Hyde  Park  or  Lake,  and  own  unin- 
cumbered leal  estate  in  some  portion  of  said 
territory;  and  before  making  such  appraisal 
such  appraisers  shall  each  take  an  oath  to 
make  a  true  and  fair  appraisement  of  said 
lots  according  to  their  best  Judgment  and  abil- 
ity, after  going  ui>on  such  lots,  and  personally 
examining  the  same.  After  the  appraisal  of 
said  lots  in  the  maimer  aforesaid,  the  two  said 
appraisers,  if  they  can  agree,— if  they  cannot 
agree,  then  a  majority  of  the  three,— are  here- 
by authorized  to  lay  off  or  assign  to  the  said 
bank  so  much  of  the  said  lands  as  may  be 
equal  in  value  to  the  whole  amount  due  said 
bank  as  aforesaid;  but  in  doing  so  they  shall 
divide  the  land  fairly,  and-  in  sucb  manner  as 
to  protect  the  rights  and  int^-ests  of  all  con- 
cerned. '  If  Boch  appraised  value  of  all  of  said 
lots  shall  not  equal  the  amount  so  due  said 
bank,  then  the  said  Bernard  O.  Caulfleld  will 
pay  the  residue  on  demand  to  said  bank;  but 
if,  after  the  assignment. of  so  many  of  said  lots 
as  shall,  at  their  said  appraised  value,  equal 
the  whole  amount  due  said  bank  as  aforesaid, 
there  shall  remain  any  other  lots,  all  such  re- 
maining lots  said  bank  shaU  forthwith  convey 
by  quitclaim  deed  to  ttie  said  Laura  Caulfleld, 
or  to  such  persons  as  she  may  direct.  Should 
the  said  execution  sale  be  redeemed  from,  the 
rights  of  the  parties  hereto  as  respects  each 
otlier  shall  remain  unchanged,  but  it  shall  in 
such  contingiency  become  a  matter  of  mutual 
agreement  whether  an  immediate  division  of 
said  lots  shall  be  made,  or  further  steps  taken 
to  perfect  the  title  to  said  lots  befoie  a  divi- 
sion: provided,  however,  an  appraisal  and  divi- 
sion in  the  manner  above  set  fbrth  will  not  be 
delayed  beyond  the  first  day  of  January,  1883. 


Should  any  of  the  said  lots  In  the  meantime, 
before  any  appialsal  and  division,  be  con- 
demned for  any  public  uses,  the  mcmeys  that 
may  be  awarded  shall  be  received  by  said 
bank  to  ^>ply  upon  its  said  debt:  provided, 
that  said  bank  shall  not  accept  any  sum  for 
damages  occasioned  by  the  taking  of  any  of 
said  property  for  public  uses  unless  the 
amount  thereof  shall  be  satisfactory  to  the  par- 
ties of  the  second  part,  or  unless  such  dam- 
ages are  ascertained  by  a  Jury  and  competent 
court.  Given  under  our  hands  and  seals  this 
l»th  day  of  March,  A.  D.  1893."  Signed  in 
duplicate. 

No  appraisement  was  made  under  this  con- 
tract as  contemplated  by  it,  and  tliere  was  no 
setting  apart  to  the  bank,  <x  conveyance  to 
Laura  Caulfleld,  of  any  of  the  lots,  as  men- 
tioned in  the  contract  The  land  not  having 
been  redeemed,  the  Commercial  Bank  obtain- 
ed a  sheriff's  deed  for  the  undivided  Interest 
of  Bernard  G.  Caulfleld  on  Januair  24,  18S1. 
Long  prior,  and  in  April,  1874,  said  Warder, 
who  claimed  an  equitable  interest  in  the  land 
by  virtue  of  his  contract  aforesaid,  filed  his 
bill  tn  equity  against  the  Caulfidds  and  one 
Waller  to  enforce  his  Interests,  and  after- 
wards, in  January,  1887,  the  Commercial  Bank 
intervened  in  Warder's  suit  and  filed  its  bill 
in  the  nature  of  a  supplemental  and  cross 
bin  against  the  Canlflelds,  Warder,  and  others, 
and  .afterwards,  in  January,  1890,  obtained  a 
decree  that  the  title  was  vested  in  said  bank, 
subject  to  the  equitable  rights  of  Warder, 
with  the  right  of  redemption  In  Laura  Caul- 
fleld alone.  The  decree  in  that  case  further 
found,  in  pursuance  of  the  allegations  of  the 
cross  bill,  that  there  was  then  due  to  said 
Commercial  Bank  from  the  Caulfields  on  the 
indebtedness  mentioned  in  the  agreement  of 
March  1, 1883,  and  for  moneys  since  advanced 
for  taxes  and  otherwise  to  protect  the  title 
to  the  property,  with  interest  thereon,  ?27,- 
000,  and  that  Laura  Caulfleld,  in  redemption 
of  the  premises  under  the  deed  and  agreement 
of  March  1,  1883,  should  pay  the  l>ank  that 
amount  and  Interest  in  90  days.  Said  Laura 
did  not  however,  pay  the  $27,000,  and  under 
a.  subsequent  order  of  the  court  the  land  was 
sold  by  the  master  and  purchased  by  the 
Commercial  Bank,  June  12,  1890,  for  $27,873.- 
60.  No  one  redeemed,  and  the  master  con- 
veyed the  land  to  the  bank.  Before  this  last 
sale,  and  on  December  20,  18S7,  Bernard  Q. 
Caulfleld  died  intestate  in  Deadwood,  Dak., 
where  he  had  resided  from  some  time  In  1878 
until  his  death;  the  suit  having  been  revived 
against  his  heirs  before  the  final  decree.  War- 
der released  to  said  Laura  all  of  his  interest  in 
the  lands  in  controversy  before  such  decree. 
Neither  the  Hibernian  Banking  Associatiaa 
nor  Clarke  was  made  a  party  to  that  suit 
June  10, 1891,  the  Commercial  Bank  and  Lau- 
ra Caulfleld  entered  into  a  written  agreement 
respecting  said  land,  in  which  It  was  recited 
that  whereas,  in  a  bill  lately  pending  in  the 
circuit  coijrt  in  which  William  H.  Warder 
was  complainant  and  said  Laura  Caulfldd 


Digitized  by 


Google 


n.) 


HIBEBNIAN  BAKEIKG  ASS1<r  v.  OOMHEBGTAL  KAT.  BAKK. 


921 


and  otbers  were  defendants,  and  a  bill  in  tbe 
nature  of  a  supplemental  and  cross  bill  of  tbe 
Commercial  National  Bank,  It  waa  decreied 
that  the  lands  In  controversy  In  that  salt  (and 
hereinafter  described)  shonld  be  sold  to  pay 
the  amount  found  due  to  the  bank;  also  re- 
elting  tbe  sale  of  said  premises  under  said  de- 
cree for  the  sum  of  $27,873.60,  and  that  tbe 
flme  for  redemption  is  about  to  expire;  and, 
in  consideration  of  the  premises  the  Commer- 
cial National  Bank  agreed  with  Laura  Oaul- 
field  that,  if  she  sbould  fail  to  redeem  said 
lands  within  the  time  allowed  by  law,  and  In 
case  tbe  bank  shall  become  possessed  of  tne 
title  to  said  lands  in  fee  simple  by  nrtue  of 
said  decree  and  master's  sale,  the  bank  will, 
after  it  becomes  the  owner  of  the  title,  sell 
and  cooyey  such  lands  to  said  Laura  Caulfleld, 
subject  to  any  adverse  dalm  to  or  lien  upon 
them,  upon  the  payment  to  It,  within  one  cal- 
endar month  thereafter,  of  the  following  soms: 
4>35,000  and  interest  thereon  at  8  per  cent 
from  June  12,  1891,  all  moneys  that  the  bank 
might  pay  out  for  taxes,  assessments,  and  oth- 
er charges,  and  also  other  Items  therein  spe- 
<dflcaUy  set  forth*,  and  time  was  made  the 
essence  of  said  ctmtract;  and,  on  the  failure 
of  Laura  Caulfldd  to  make  payments  as  there- 
in provided,  that  said  contract  should  no  long- 
er be  binding,  but  shonld  be  null  and  void. 
In  such  case,  however,  the  bank  would  man- 
age, hold,  and  from  time  to  time,  as  It  might 
have  opportunity,  and  be  readonably  able,  sell 
and  dispose  of  the  property  at  its  own  jodg- 
ment  and  discretion,  and  upon  such  terms  and 
conditionB  and  for  such  prices  as  it  might 
seem  proper,  and  deduct  and  reserve  to  ItseU 
all  of  the  proceeds  of  such  sales  necessary  to 
pay  the  various  sums  before  recited,  with  8 
I>er  cent  interest;  and,  if  any  surplus  remain- 
ed in  its  hands  after  paying  the  said  sums 
therein  provided,  ttiat  it  would  pay  and  deliv- 
er the  remainder  and  surplus  to  said  Laura 
Oaulfleld.  In  consldaation  thereof  the  said 
Laura  Caulfleld  released  and  quitclaimed  all 
right,  title,  and  interest  which  she  bad  In 
and  to  said  lands,  save  as  she  had  acquired 
tiiem  by  said  agreement,  which  it  was  agreed 
was  a  right  to  repurchase  only,  and  that  the 
agreement  did  not  contlnne  any  interest  in  her 
whatever,  but  that  her  failure  to  redeem  was 
to  be  an  absolute  abandonment  and  forfeiture 
of  all  her  right  title,  and  interest  in  said  land 
of  every  nature  and  kind. 

The  master  reported  the  evidence  and  his 
conclusions  to  the  court,  recommending  that  a 
decree  be  entered  dismissing  the  bill  for  want 
of  equity.  But  the  trial  cotirt  entered  a  de- 
cree sustaining  complainant's  bill,  and  decreed 
the  relief  prayed.  The  Hibernian  Banking  As- 
sociation sued  oat  this  writ  of  error  to  re- 
verse that  decree.  It  also  appealed  to  the 
appellate  court,  where  the  appeal  was  dismiss- 
ed for  want  of  Jurisdiction  on  the  ground  that 
a  freehold  was  involved. 

Wilson,  Moore  &  McUvaine,  for  plaintiff  In 
error.    3.  A.  Sleeper,  for  defendant  in  error. 


CAHTBR,  J.  (after  stating  the  fbcts).  In 
Hibernian  Banking  Ass'n  v.  Commercial  Nat 
Bank,  41  N.  B.  818,  on  ai^ieal  from  the  ap- 
pellate court,  we  held  that  a  freeh<^d  was  inr 
volved  In  this  controversy,  and  affirmed  the 
judgment  of  thai  court,  dismissing  the  appeal 
thereto  taken.  It  is  unnecessary  to  repeat  the 
reasons  here  for  that  decision,  bat  the  conclur 
slon  la  that  the  writ  of  error  was  prc^rly  i»- 
sned  to  bring  the  record  of  the  circuit  court 
directly  to  this  court  for  review  on  the  gronnd 
that,  the  complainant's  claim  of  the  title  in  fee 
being  pat  in  issue  by  the  pleadings  and  contro> 
verted  on  the  trial,  a  freeb<M  Is  Involved  in 
the  case. 

If  the  Commercial  National  Bank  became 
tbe  owner  in  fee  of  the  lands  In  question  by 
the  sberllFs  deed  of  January  24, 1884,  the  lien 
of  tbe  Hibernian  Banking  Association,  creat- 
ed by  Canlfleld's  deed  to  Clarke,  absolute  In 
form,  but  In  fact  given  as  a  mere  security  for 
a  debt  due  the  banking  association,  was  cut 
off,  and  became  a  cloud  on  the  titie  of  the 
Commercial  Bank.  If,  however,  as  insisted 
by  plaintiff  in  error,  the  sheriff's  deed,  taken 
In  connection  with  the  agfteement  between  tbe 
Caulflelds  and  the  Commercial  Bailk,  and  the 
deed  of  the  Caulflelds  to  said  bank,  of  March 
1,  18S3,  must  be  construed  to  be  a  mortgage, 
then  it  is  plain  that  the  lien  of  plaintiff  in  er- 
ror created  by  the  deed  to  Clarke  was  not  lost, 
and  the  tiUe  of  defendant  In  error  was  not 
clouded  thereby.  It  appears  to  us  very  clear 
that  the  Commercial  Bank  did  not  obtain  ab- 
scdiite  title  to  the  property  by  the  sheriff's 
deed.  On  Mar^  1,  1883,— about  five  months 
after  the  sheriff's  sale,  and  about  ten  months 
bef(xe  obtaining  the  sherifTs  deed,— the  Com- 
mercial Bank  took  from  tbe  Caulflelds  a  deed 
for  the  property,  and  at  the  same  time  entered 
Into  ab  agreement  reciting  that  the  grantorb 
owed  the  gnmtee  $23,000,  wltb  Interest  at  6 
per  cent,  to  be  computed  from  January  1, 
1883,  and  had  by  said  deed  conveyed  the  prop- 
erty, one-third  of  which  belongred  to  Mr.  Caul- 
fleld and  two-thirds  to  Mrs.  Caulfleld,  to  the 
bank  to  secure  said  Indebtedness.  The  agree- 
ment also  recited  the  sherlfTs  sale  of  October 
23,  1882,  of  Mr.  Canlfleld's  Interest  in  the 
property,  and  that  if  no  redemption  should  be 
made  within  15  months,  the  bank  would  be 
^entitled  to  a  sheriffs  deed.  It  then  provided 
that  the  bank  shonld  procure  the  sheriffs  deed, 
and  a  settiement  should  be  made  by  allowing 
the  bank  the  $23,000  and  Interest,  and  all  ad- 
vances made  to  protect  the  titie,  with  interest 
thereon,  and  the  aggregate  should  be  paid  by 
having  tbe  lots  into  which  the  property  was  di- 
vided ai^raised,  the  appraisers  to  be  appoint- 
ed by  tbe  parties,  and  a  sufficient  number  of 
such  lots  set  off  to  the  bank  at  their  appraised 
value  to  pay  Its  debt  and  the  remaining  lots 
should  be  conveyed  to  Mrs.  Caulfleld,  or  to 
such  person  as  she  should  direct  If  tbe  lots 
at  their  appraised  value  should  not  be  suffi- 
cient to  pay  the  debt  then  Mr.  Caulfleld  was 
to  pay  the  deficiency.  It  was  proved  that  tUe 
amount  paid  by  the  bank  for  the  property  at 
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the  BherUTs  nle  entered  into  and.  formed  a 
part  of  tbe  indebtedness  of  123,000  mentioned 
In  the  agreement.  .No  appraisement  of  the 
lots,  or  conveyance  of  any  of  them  to  Mrs. 
Caulfleld,  was  ever  made.  While  It  appears 
that  the  Commercial  Banlc  took  possession, 
after  obtaining  the  sheriff's  deed,  paid  taxes, 
and  purchased  tax  titles,  the  effect  of  the  eri- 
dence  is  that  it  never  treated  its  title  as  ad- 
verse to  Caulfleld.  On  the  contrary,  by  Its 
accounts,  and  by  its  Intervention  in  the  War- 
der  suit,  vrhere  by  cross  bill  it  sought  to  fore- 
close its  lien  on  the  property  as  against  the 
Caulflelds,  and  to  have  the  amount  of  its  debt 
as  it  then  stood  adjudicated,  and  the  property 
(Bold  to  pay  it,  and  by  its  purchase  of  the 
property  at  the  master's  sale  under  the  decree 
In  the  Warder  suit,  which  decree  preserved  the 
equity  of  redemption  of  Mrs.  Caulfleld  In  the 
whole  property,  the  bank  in  effect  treated  its 
various  titles  as  mere  security  for  its  demands, 
and  in  no  wise  as  an  absolute  title  in  fee  hos- 
tile to  Caulfleld.  The  fact  that  the  equity 
of  redemption  was  preserved  to  Mrs.  Caul- 
fleld, and  not  to  Mr.  Caulfleld,  did  not  change 
the  effect  of  the  instruments  from  that  of  a 
mortgage  to  that  of  a  title  In  fee  simple.  They 
still  constitnted  a  mere  lien  to  secure  the  in- 
debtedness specifled.  The  bank  could  not  treat 
the  sheriff's  deed  as  a  complete  divestiture  of 
Mr.  Caulfleld's  Utle,  and  stiU  hold  against  him 
as  an  Indebtedness  the  amount  it  had  paid  for 
his  interests  at  the  sherlfTs  sale,  with  inter- 
$Bt  thereon,  and  as  being  secured  by  its  lien 
on  the  land  acquired  by  the  deed  and  agree- 
ment of  March  1,  1883.  We  are  inclined  to 
agree  with  the  conclusions  of  the  master  in 
bis  retort  to  the  court  below  that  the  legal 
effect  of  these  transactions  was  that  the  Com- 
mercial Bank  redeemed  the  interest  of  Mr. 
Caulfleld  in  said  lands  from  the  sherilfs  sale 
for  Umi  and  charged  against  him  the  moneys 
paid  in  making  such  redemption,  and  that  the 
certlflcate  and  sherHTs  deed  became  merged 
In  the  general  claim  of  the  bank,  and,  together 
with  the  agn^ement  and  deed  of  March  1, 
1883,  constituted  its  lien  on  the  property  to 
secure  the  repayment  of  its  debt  We  cannot 
see  how  the  moneys  paid  by  the  Commercial 
Bank  for  Caulfleld's  interest  at  the  sheriff's 
sale  could  be  treated,  as  the  same  vras  treated, 
as  an  indebtedness  of  his  to  the  bank,  without 
treating  it  as  money  advanced  by  the  bank  for 
blm  to  redeem  from  the  Judgment  sale.  Bzi 
the  Caulflelds  paid  the  whole  demand  of  the 
bank  after  the  bank  received  the  sheriCTs  deed, 
without  carrying  out  the  provisions  respecting 
the  appraisement  and  division  of  the  property 
(and  that  provision  was  never  carried  out), 
such  payment  would  have  amounted  to  a  re- 
demption of  the  whole  property,  and  equity 
would  have  compelled  a  restoration  of  the  title 
as  It  stood  before  the  sale.  It  may  be  that, 
for  laches  of  the  banking  association,  or  other 
equitable  causes,  the  lien  of  the  plaintiff  in  er- 
ror under  its  deed  to  Clarke  became  postpwied 
to  that  of  the  Commercial  National  Bank,  but 
an  are  of  the  opinion  that  it  was  not  cut  off  by 


the  sheriff's  deed  operating  as  restbig  title  Ik 
fee  simple  absolute  in  said  bank. 

It  is  also  contended  by  defendant  In  error 
that  plaintiff  in  error  has  lost  its  mortgage 
lien  by  reason  of  Its  failure  to  foreclose  the 
same  within  10  years  after  the  right  of  ac- 
tlon  accrued,  under  the  eleventh  section  of 
the  limitation  act,  which  provides  that:  "No^ 
person  shall  commence  an  action  or  make 
a  sale  to  foreclose  any  mwtgage  or  deed  of 
trust  in  the  nature  of  a  mortgage,  unless 
within  ten  years  after  the  right  of  action, 
or  right  to  make  such  a  sale  accrues."  Ber. 
St.  1803,  c.  83.  And  it  is  said  that,  inas- 
much as  Caulfleld's  interest  la  the  land  had 
IMssed  to  defendant  in  error,  If  not  by  the 
sherilTs  deed,  then  by  the  master's  sale  and 
deed  under  the  decree  in  the  Warder  suit, 
and  biasmuch  as  plaintiff  In  error  had  from 
Caulfldd  a  power  of  attorney  to  confess  Judg- 
ment, and  Inasmuch  as  the  court  retained 
Jurisdiction  to  foreclose  the  mortgage  of 
plaintiff  in  error,  notwithstanding  Caulfleld's 
departure  from  the  state,  no  reason  remains 
why  the  exception  contained  in  section  i& 
should  apply,  or  the  tinte  of  his  absenc» 
from  the  state  be  deducted;  and  that,  plain- 
tiff in  error  having  commenced  no  action  t» 
foreclose  or  enforce  Its  lien  within  10  years 
after  the  right  to  do  so  accrued,  when  it 
might  have  done  so  at  any  time,  it  is  now 
barred  from  such  right  by  said  eleventh  sec- 
tion; and  that  It  has  become  immaterial  to 
inquire  whether  the  Indebtedness  was  bar- 
red or  not.  We  have  seen  that  by  the  agree- 
ment and  deed  of  March  1,  1883,  those  in- 
struments and  the  sheriff's  deed  became  la 
the  hands  of  defendant  in  error  a  mere  mort- 
gage; and  while  It  was  adjudged  In  the 
Warder  suit,  when  the  decree  was  rendered 
In  1890,  that  Caulfleld's  tlUe  had  vested  in 
defendant  in  error  under  the  sheriff's  deed, 
such  decree  could  not  affect  the  lien  of 
pkiintiff  in  error,  it  not  being  a  party  to  the 
suit  But,  aside  from  this  line  of  argument. 
It  has  been  repeatedly  decided  by  this  court 
that  the  mortgage  is  a  mere  incident  of  the 
debt,  and  is  barred  when  the  debt  is  barred, 
and  not  before;  and  that  the  rule  remains 
the  same  since  the  enactment  of  section  IL 
Schifferstein  v.  AUison,  123  lU.  6G2,  15  N.  B. 
276;  Von  Campe  v.  City  of  Chicago.  140  IlL 
881,  29  N.  B.  802,  and  cases  there  cited.  It 
follows,  therefore,  that  if  Caulfleld's  indebt- 
edness to  plaintiff  in  error,  secured  by  the 
mortgage,  was  not  barred,  the  mortgage 
was  not  barred.  While  It  may  be  true  that 
the  reason  for  the  exception  created  by  sec- 
tion 18  of  the  statute  does  not  exist  In  fun 
force  when  applied  to  this  case,  inasmucli 
as  the  absence  of  Caulfleld  from  the  state 
did  not  prevent  foreclosure  of  the  mortgage, 
or  the  obtaining  of  a  personal  Judgment 
against  him  by  confession  prior  to  his  death, 
still,  as  the  case  cornea  within  the  express 
language  of  the  exception,  we  cannot  as- 
sume the  province  of  the  legislatare,  and 
say  that  the  exception  ought  not  to  apply. 
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and  that,  althongti  havliig  departed  frbm  tbe 
state  after  the  cause  of  action  accrued,  and 
reaidlng  In  another  state,  he,  having  sub- 
stituted certain  supposed  equiTalents  for  his 
presence  in  tliis  state,  should  be  treated  as 
present,  within  the  meaning  of  the  statute. 
Bedell  y.  Janney,  4  GUman,  10S;  Hazell  v. 
Shelby,  11  111.  0;  Stevenson  v.  Westfall,  18 
111.  209;  Pells  V.  Snell,  130  111.  370,  23  N.  B. 
117;  Bassett  t.  Bassett,  55  Barb.  506;  Rock- 
wood  T.  Whiting,  118  Mass.  337;  Ang.  Lim. 
(6th  Bd.)  H  194,  485-487;  Wood,  Lim.  Act 
t  252;  Sacia  T.  De  Graaf,  1  Oow.  356;  Hc- 
Iver  V.  Ragan,  2  Wheat  25;  Amy  t.  Water- 
town,  130  n.  S.  320,  9  Sup.  Ct  587;  Parker 
T.  Kelly,  «1  Wis.  552,  21  N.  W.  589;  Pryor 
T.  Rybum,  16  Ark.  671;  Rowell  v.  Patter- 
son, 76  Me.  196;  Fairbanks  v.  Long,  91  Mo. 
628,  4  8.  W.  499;  Dozier  v.  Bills,  28  Miss. 
730.  Ihe  principle  contended  toe  by  de- 
fendant in  error  does  not  come  within  the 
doctrine  that  an  exception  may  be  ingrafted 
upon  the  statute  by  what  is  called  "invinci- 
ble necessity";  such,  for  instance,  as  civil 
war. 

It  is,  however,  contended  that  the  debt 
was  barred  by  Qie  statutes  of  Dakota, 
which  provided:  First  that  actions  In  such 
cases  must  be  brought  before  tbe  expiration 
of  the  time  limited;  second,  actions  might 
be  brought  against  the  administrator  within 
one  year  after  his  appointment,  and  not 
thereafter;  and,  third,  ttiat  administiation 
was  had  and  closed  in  Dakota  on  the  estate 
of  Caulfleld,  and  the  claim  of  plaintiff  In  er- 
ror was  not  presented  or  allowed  within  the 
time  limited,  and  that  by  the  statutes  of 
that  then  territory  all  claims  not  so  repre- 
sented and  allowed  within  the  time  so  lim- 
ited were  forever  barred;  and  It  Is  said  that 
the  debt  being  so  barred  in  Dakota,  is,  by 
virtue  of  the  twentieth  section  of  our  lim- 
itation act  barred  here.  We  cannot  regard 
either  position  relied  upon  as  tenable.  This 
suit  was  begun  In  March,  1892,  and  it  Is  un- 
disputed that  Caulfleld  removed  to  and  be- 
came a  permanent  resident  of  Dakota  In 
October,  1878,  and  died  there  in  December, 
1887.  Interest  was  paid  on  the  note  which 
the  mortgage  was  given  to  secure  to  July 
30,  1874,  and  neither  tbe  debt  nor  the  right 
to  foreclose  would,  imder  the  eleventh  and 
^xteenth  sections  of  our  statute,  be  barred 
until  10  years  after  such  payment  of  inter- 
est. But  after  the  cause  of  action  accrued 
in  this  state,  Caulfleld  departed  from  this 
state,  and  took  up  his  residence  In  Dakota, 
and  by  section  18,  and  the  construction  giv- 
en to  it  in  Vfoolej  V.  TameU,  142  III.  442, 
82  N.  E.  891,  the  time  of  his  absence  cannot 
be  counted  as  any  part  of  the  time  limited 
for  the  commencement  of  the  action;  and 
section  20  does  not  apply,  for  the  reason  that 
the  cause  of  action  accrued  in  this  state  be- 
fore his  departure,  and  it  could  not  be  said 
to  have  arisen  In  Dakota.  The  six-year 
statute  of  Dakota  therefore  bad  no  applica- 
tion.   Deducting  the  period  of  hla  absence, 


10  years  had  not  elapsed  when  the  suit  was 
begun,  and  the  bar  of  the  statute  of  this 
state  had  not  become  complete. 

It  is  said,  however,  that  when  Catdfleld  died 
hla  absence  terminated,  and  that  a  cause  of 
action  then  arose  in  Dakota  against  his  ad- 
ministrator, and,  no  action  having  been  there 
commenced,  or  claim  flled  against  his  estate, 
that,  by  virtue  of  tbe  statute  of  Dakota,  the 
debt  was  barred  there,  and  under  said  twen- 
tieth section  is  barred  here.  It  is  true  that 
only  his  absence  up  to  the  time  of  his  death 
can  be  deducted,  for  when  he  died  the  section 
of  the  statute  im>vldlng  for  deducting  such 
absence  ceased  to  apply,  except  as  to  the  time 
of  such  absence  preceding  his  death,  and  the 
time  began  to  run  again  qnder  the  10-year 
section  as  before  his  departure  from  the  state, 
unless  prevented  by  the  nineteenth  section  of 
our  statute,  as  contended  by  plaintiff  in  error. 
His  death  did  not  prevent  the  running  of  the 
statute,  unless  the  statute  itself  so  provided. 
Bonney  v.  Stoughton,  122  111.  536,  13  N.  B. 
833.  The  nineteenth  section  is  as  follows: 
"If  the  person  against  whom  an  action  may 
be  brought  die  before  the  expiration  of  the 
time  limited  for  the  commencement  thereof, 
and  the  cause  of  action  survives,  an  action 
may  be  commenced  against  his  executors  or 
administrators  after  the  expiration  of  that 
time,  and  within  one  year  after  the  Issuing  of 
letters  testamentary,  or  of  admhiistration." 
And  it  is  urged  by  counsel  for  plaintiff  In  er- 
ror that  the  statute  did  not  commence  to  run 
again  at  all  after  the  death  of  Caulfleld. 
They  say:  "As  no  administration  has  been 
taken  out  in  this  state,  tbe  running  of  the 
statute  never  began  after  the  death  of  Caul- 
fleld. The  foreign  administration  is  Imma- 
terial on  this  point  Our  statute  relates  to 
administration  in  this  state,  and  this  only 
would  be  equivalent  to  the  return  of  the  non- 
resident or  his  representative.  See  Gallup  v. 
Gallup,  11  Mete.  (Mass.)  445.  Whether  coun- 
sel are  correct  in  this  contention,  or  whether 
It  Is  a  sufficient  answer  to  invoke  the  familiar 
rule  that  one  disability  cannot  be  tacked  to 
another  to  prevent  the  running  of  the  statute, 
it  is  not  necessary  here  to  decide,  for,  as  be- 
fore said,  if  it  be  conceded  that  the  statute 
began  to  run  again  at  Caulfleld's  death,  the 
10-year  bar  did  not  become  complete.  Nor 
can  It  be  said  that  because  of  his  death  any 
cause  of  action  arose  against  his  administra- 
tors which  did  not  before  exist  against  him. 
One  provision  of  the  Dakota  statute  was  that. 
In  case  of  death  before  the  bar  had  become 
complete,  a  year  should  be  allowed  In  which 
to  bring  suit  after  the  administrator  was  ap- 
pointed. This  was  a  mere  enlargement  of  the 
time  limited  by  other  provisions  because  of 
the  death  of  the  debtor.  But  In  this  case  tiie 
six  years  allowed  by  the  Dakota  statute  in 
which  to  bring  suit  had  expired  before  his 
death,  and  it  could  not  be  said  that  a  cause 
of  action  arose  on  his  death  against  his  ad- 
ministrator, when  the  same  cause  of  action 
was  barred  against  him  before   his   death. 


Digitized  by 


Google 


VZi 


NORTHBASTBBN.  RBPORTER.  Vt^  41. 


cm. 


The  quesUon  Is  not  simply  whether  or  not  the 
debt  was  barred  by  the  laws  of  Dakota,  but 
also  whether  or  not  the  cause  of  action  arose 
in  Dalcota.  Under  the  construction  given  to 
the  statute  Ui  Wooley  ▼.  Yamell,  supra,  it  is 
plain  that  the  cause  of  action  did  not  arise 
in  Dakota,  but  In  nUnols.  In  that  case  It  was 
said  that  the  doctrine  was  the  same  as  an- 
nounced in  Hyman  y.  Bayne,  83  lU.  256,  and 
Hyman  ▼.  McVeigh,  unreported,  but  mention- 
ed in  87  III.  70S,  and  that  what  was  sa}d  in 
the  latter  case  "must  be  limited  and  confined 
to  the  (acts  presented  by  the  record  then  be- 
fore the  court,  that  neither  the  maker  nor  the 
payee  of  the  note  at  the  time  the  cause  of  ac- 
tion arose  resided  in  Illinois." 

No  sufficient  showing  Is  made  by  the  bill  <x 
proof  to  establish  title  in  defendant  in  error 
by  virtue  of  the  certain  tax  sales  and  deeds 
mentioned  in  the  record,  and  we  do  not  undet- 
.  stand  counsel  to  contend  very  seriously  that 
complainant's  title  is  so  derived,  or  that  It  held 
possession  or  paid  taxes  under  such  tl^le  as  color 
of  title  made  In  good  faith  for  seven  successive 
years.  As  we  understand  the  record,  the 
dislmrsements  tor  the  purchase  of  these  tax 
titles  were  charged  up  against  the  Caulfields 
as  a  part  of  their  indebtedness  to  defendant 
in  error;  one  of  its  witnesses  testifying  that 
these  disbursements  were  Included  in  the  $23,- 
000  mentioned  in  the  agreement  of  March  1, 
1883.  And  it  will  also  be  noticed  that  under 
the  agreement  all  disbursements  for  taxes, 
with  Interest  thereon,  were  to  be  added  to  the 
$23,000.  None  of  these  moneys  having  been 
repaid  as  contemplated  by  the  agreement, 
they  were  carried  forward,  and  set  up  as  a 
charge  against  the  Caulfields  and  the  property 
In  the  Warder  suit,  and  the  property  was  un- 
der the  decree  in  that  case  sold  to  reimburse 
defendant  in  error  for  all  its  outlays.  No  ar- 
gument Is  needed  to  show  that  such  payment 
of  taxes  for  seven  successive  years  could  not, 
under  the  statute,  coupled  with  the  possession 
and  title  held  by  defendant  In  error,  ripen  in* 
to  an  independent  title. 

Counsel  have  at  some  length  discussed  the 
question  of  laches,  and  it  Is  insisted  on  the 
part  of  defendant  in  error  that,  even  if  the 
mortgage  lien  is  not  barred  by  the  statute  of 
limitations.  It  is  barred  by  the  laches  of  plaln- 
tlflf  In  error.  Whether  or  not,  under  proper 
allegations  of  the  bill,  the  doctrine  of  laches 
could  be  Invoked  as  applicable  to  such  a  state 
of  facts  shown  by  the  proof,  we  shall  not  con- 
sider, for  there  Is  no  allegation  In  the  bill  un- 
der which  any  such  relief  could  be  granted, 
even  If  otherwise  proper.  Zelgler  v.  Hughes, 
55  III.  288.  When  the  defendant  in  error  re- 
ceived the  master's  deed  to  the  land  in  contro- 
versy under  the  decree  and  sale  In  the  War- 
der suit,  it  became  the  owner  of  the  title  to 
the  property,  and  the  contract  of  June  10, 
1891,  whereby  Mrs.  Caulfleld  was  given  the 
right  to  repurchase  within  a  certain  time  at 
a  certain  price,  did  not  convert  the  master's 
deed  Into  a  mortgage.  There  was  no  indebt- 
edness of  Mrs.  Caulfield  to  be  secured  by  any 


such  mortgage,  and  by  the  oootract  die  ex- 
pressly released  and  quitclaimed  to  the  bank, 
in  case  of  her  failure  to  redeem  under  the  de- 
cree, any  and  all  Inta«st  which  she  might 
have  in  the  property,  and  it  was  expressly 
provided  that  the  contract  should  not  continue 
any  such  Interest  in  her,  but  all  such  interest 
should  be  forever  forfeited  and  aband<»ed, 
and  that  she  did  not  take  or  acquire  any  inter- 
est in  the  land  by  the  contract  except  the 
right  to  repurchase.  We  cannot,  npon  the 
face  of  these  papers,  hold  that  by  this  oon- 
tract  and  deed  the  bank  became  the  met« 
mortgagee  of  this  land.  We  are  of  the  ophiion 
that  defendant  In  error  showed  sufficient  title 
in  Itself  to  sustain  the  bill  had  It  been  able 
to  support  its  allegations  respecting  the  mort- 
gage lien  of  plaintiff  in  error.  Failing,  how- 
ever, In  the  latter  respect,  it  was  not  entitled 
to  the  decree  which  it  secured.  The  decree 
of  the  circuit  court  wlU  be  reversed,  and  the 
cause  remanded.     Reversed  and  remanded. 


(isg  m.  M) 

RICH  et  aL  T.  TRUSTEES  OF  SCHOOLS  OP 

TOWNSHIP  11.1 

(Supren^e  Court  of  lUinois.     Oct.  16,  1885.) 

Schools  amd  Bcbool  Districts— Election— Eti> 

DSSOB- RbFORXATIOS  Ot  DXXD, 

1.  The  holding  of  a  school  election  for  the 
purpose  of  selecting  a  schoolhonse  site,  and  its 
result,  may  be  proved  by  parol  evidence,  in  the 
absence  of  any  specific  objection  thereto. 

2.  The  fact  that  land  was  conveyed  to  a 
school  district  by  one  of  its  directors  cannot  aft- 
er the  sale  has  been  consummated  and  posses- 
sion taken,  constitute  any  defense  to  a  suit  by 
the  school  trustees  to  correct  a  mistake  in  the 
deed. 

Appeal  from  circuit  court,  Unl<ai  county;  J. 
P.  Robarts,  Judge. 

Bill  by  the  trustees  of  schools  of  township  11 
S.,  range  2  W.,  against  William  C.  Ridi, 
Sr.,  Ed.  Samson,  William  R.  Abemathie,  aad 
others.  Complainants  obtained  a  decree.  De- 
fendants Rich  and  Samson  appeaL     Affirmed. 

Iteylor  Dodd  and  W.  O.  Moreland,  for  ap- 
pellants.   Karraktf  &  Llngle,  for  appellees. 

BAKER,  J.  This  Is  a  bU  In  equity  that 
was  exhibited  In  the  Union  circuit  court  by  tba 
trustees  of  schools  of  township  11  S.,  range 
2.  W.,  against  William  a  Rich,  Sr.,  and  Ed. 
Samson,  the  two  appellants,  and  WUIam  R. 
Abemathie  and  others,  f(»:  the  purpose  of  cor- 
recting mistakes  in  two  deeds,  and  also  re- 
moving clouds  from  their  title.  It  appears, 
from  the  ailegaticms  of  the  bill,  the  evidence 
at  the  bearing,  and  the  findings  in  the  decree, 
that  on  February  21,  1870,  said  Abemathie 
and  wife  and  one  Harreld  and  wife  made  a 
deed  to  H.  R.  Buckingham  for  two  acres  of 
land.  It  also  appears  that  on  February  24. 
1870,  said  Buckhigham  and  wife  made  a  deed 
for  the  same  premises  to  the  said  trustees  of 
schools,  who  were  complainants  below  and 

1  Reported  by  Louis  Boiaot,  Jr.,  Es<^.,  of  th* 
Chicago  bat. 
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are  apposes  bere.  It  Is  also  a  part  of  tbe 
case  that  in  each  of  said  deeds  a  like  mistake 
was  made  by  the  scrivener,  the  description  of 
the  land  in  one  being  copied  from  that  found 
In  the  other.  The  description  of  the  land, 
conveyed,  as  It  was  written  in  the  deeds  by 
the  draftsman,  was  as  follows:  "The  follow- 
ing described  real  estate,  situated  and  being 
between  Jonesboro  and  Murphysboro  road  and 
the  right  of  way  of  the  Cairo  &  St.  Louis  Rail- 
road, bounded  as  follows,  to  wit:  Commen- 
cing at  a  point  on  said  jonesboro  and  Mur- 
physboro road  on  the  north  line  of  the  town 
plat  of  the  town  of  Alto  Pass,  thence  north 
along  said  Jonesboro  and  Ilnrphysboro  road 
(420)  four  hundred  and  twenty  feet,  thence 
west  to  the  right  of  way  of  said  Cairo  ft  St 
Louis  Bailroad,  thence  south  along  the  said 
right  of  way  to  the  north  line  of  said  town 
plat,  and  thence  east  on  said  line  to  the  place 
of  beginning,  containing  two  (2)  acres,  it  being 
a  part  of  the  northwest  quarter  of  the  south- 
east quarter  of  section  (10)  ten,  township  11 
south,  of  range  (2)  two  west,  situated  in  the 
county  of  Union,  in  the  state  of  Illinois."  The 
mistake^  as  is  shown  by  tiie  pleadings  and, 
proofs,  was  in  inserting  in  the  deeds  the  words 
"southeast  quarter,"  instead  of  the  words 
"southwest  Vjnarter." 

The  court,  in  Its  decree,  correct^  the  mis- 
take as  prayed  for,  and  It  is  claimed  by  ap- 
pellants that  the  court  In  so  doing  committed 
errw.  The  claim  is  that  the  deeds  were  ille- 
gal and  void,  and  did  not  pass  title  to  appel- 
lees. The  claim  of  invalidity,  as  we  under- 
stand counsel,  is  based  on  two  grounds:  First 
tltat  the  board  of  directors  of  school  district 
Na  5,  in  said  township  11,  located  the  school- 
house  site  oa  the  land  in  question  without 
complying  with  the  reSquirements  of  the  first 
clause  of  the  last  paragraph  of  section  48  of 
chapter  122  of  the  Revised  Statutes  of  1S74; 
and,  second,  that  Abernathie  was  a  school  di- 
rector of  the  district,  and  sold  the  land  tor  a 
school  site  to  the  other  directors,  and,  such 
site  being  lUegal  and  void,  he  attempted  to. 
convey  indirectly,  by  means  of  a  deed  from 
himself  to  Buckingham,  and  a  deed  from 
Buckingham  to  the  trustees  of  schools.  Said 
clause  of  section  48,  which  is  retained  as  a 
part  of  section  31  of  article  5  of  the  present 
school  law,  provides  that  it  shall  not  be  law- 
ful for  a  board  of  directors  to  purchase  or 
locate  a  schoolhouse  site,  or  to  purchase,  build, 
or  move  a  schoolhouse,  or  to  levy  a  tax  to  ex- 
tend schools  beyond  nine  months,  without  a 
vote  of  the  people,  at  an  election  called  and 
conducted  as  required  in  section  42  of  the  act. 
Wo  find,  upon  looking  into  the  evidence  in  the 
record,  that  H.  R.  Buckingham  testifies  that 
before  the  making  of  these  deeds  there  bad 
been  an  election  in  school  district  No.  5,  for  the 
purpose  of  selecting  a  school  site  for  a  school 
building,  and  there  were  two  sites  to  be  chosen 
from,— -one  at  or  near  where  W.  E.  Harreld's 
dwelling  now  stands,  and  the  other  where  the 
schoolhouse  stands,— and  that  the  plat  of 
ground  where  the  schoolhouse  now  stands  was 


obosen.  It  Is  true  that  objection  was  mad« 
to  this  testimony,  but  It  was  only  a  general 
objection.  If  a  specific  objection  had  been 
made  that  there  was  record  or  better  evidence 
of  the  election  and  its  result,  and  no  evidence 
that  notice  was  given  as  required  by  law,  it  is 
probable  that  the  record  and  better  and  ad- 
itional  evidence  would  have  been  produced. 
As  it  was.  It  was  not  error  to  overrule  the  ob- 
jection, and  consider  the  evidence  in  the  deci- 
sion of  the  case.  We  have,  In  numerous  cases, 
announced  the  rule  that  a  general  objection 
will  not  avail  in  cases  where,  if  the  objections 
were  made  specific,  they  were  removable,  or 
might  be  obviated.  And  the  presumption  in 
this  collateral  proceeding  must  be  that  the 
school  officers  performed  their  duty,  and  gave 
the  required  notice  of  the  election.  Our  con- 
dusicm  from  this  record  is  that  a  lawful  elec- 
tion was  held,  and  that  the  provisions  of  the 
statute  were  complied  with  In  locating  the 
schoolhouse  site. 

In  regard  to  the  fact  that  Abernathie  was  a 
school  director  of  the  district  at  the  time  he 
sold  the  land  to  the  district  toe  a  school  site, 
we  may  say  that  the  evidence  seems  to  pre-, 
dude  any  conclusion  that  there  was  any  fraud 
in  fact  in  the  transaction,  and  our  attention 
has  been  called  to  no  provision  of  the  statute 
in  force  in  1879,  and  we  know  of  none,  that 
made  it  unlawful  for  a  director  to  sell  a  site 
for  a  schoolhouse  to  the  district  In  which  he 
was  such  director.  There  was  a  provision  in. 
force  (section  77)  that  no  district  school  officer 
should  be  interested  in  the  sale,  proceeds,  or 
profits  of  any  book,  apparatus,  or  furniture 
used  or  to  be  used  in  any  schoolhouse  with 
which  he  was  connected,  but  that  provision 
did  not  apply  to  the  case  of  the  sale  of  this 
dte  for  a  schoolhouse.  But  even  If  the  stat- 
ute in  terms  declared  that  such  a  sale  was 
unlawful,  yet  the  results  Insisted  upon  by 
appellants  would  not  follow,  at  least  in  the 
absence  of  an  express  provision  of  the  statute 
that  the  deed  made  to  or  for  the  benefit  of  the 
district  should  be  null  and  void.  Such  a  pro- 
vision would  be,  and  somewhat  similar  provi- 
sions are,  intended  for  the  benefit  and  protec- 
tion of  the  school  district,  and  its  inliabitants 
and  taxpayers.  It  might  well  be,  in  such  a 
case,  that,  while  the  contract  was  still  execu- 
tory, it  could  not  be  enforced.  But  where,  as 
in  this  case,  it  has  been  fully  executed,  and 
the  purchase  money  has  been  paid  to  the  di- 
rector, and  he  has  made  and  delivered  a  deed, 
and  ^ven  possession,  and  the  school  district 
has  expended  several  thousand  dollars  in 
building  a  schoolhouse  and  improving  the  prop- 
erty,  no  court  of  equity  would  permit  the 
school  director  or  his  g^ntees  or  creditors  to 
wrest  the  schoolhouse  site  and  the  school- 
house  from  the  school  district,  or  from  the 
township  trustees  who  hold  the  property  in 
trust  for  the  district,  upon  any  such  plea  as 
that  the  original  contract  for  the  purchase  of 
tlie  schoolhouse  site  was  unlawful.  When,  on 
May  13, 1879,  Abernathie  made  a  deed  to  John 
Crisp  of  land  which  Included  within  Its  bounds 
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^m  school  site  In  question,  the  8cho<d  dlrectoi% 
were  already  In  the  actual  possession  of  the 
premises,  and  had  commenced  the  construction 
of  a  brlcli  schoolhouse  thereon;  and  the  deed 
from  Abemathle  to  BucIiinglBm  had  been  dnly' 
filed  for  record  nearly  three  months  l)efor& 
Of  course,  either  of  these  facts  was  sufficient 
to  prevent  the  deed  of  May  13th  from  becoming 
effectiTe  to  pass  the  tlUe  to  said  land;  and 
80  the  deed  that  appellant  Rich  afterwards  got 
from  Crisp  is  a  mere  cloud  on  the  title  of  ap- 
pellees. It  needs  no  argument  to  show  that 
the  judgment  that  Rich  recovered  in  1882 
against  Abemathle  never  became  a  lien  on  the 
land.  Even  the  deed  from  Buckingham  to  the 
trustees  of  schools  had  been  recorded  for  over 
two  years  prior  to  the  date  of  that  Judgment 
There  is  no  ground  for  claiming  that  said  judg- 
ment, and  the  execution  issued  thereon,  and 
the  levy  on  this  land  as  the  property  of  Ab- 
emathle, and  the  subsequent  sale  and  sheriffs 
deed  to  the  two  appellants  now  before  this 
court,  passed  the  title  to  said  land.  That  al- 
leged title  is  also  a  mere  cloud  upon  the  title 
held  by  appellees.  As  we  understand  the  rec- 
ord, the  north  line  of  the  corporate  limits  of 
the  village  of  Alto  Pass  is  a  wholly  different' 
line  from  the  north  line  of  the  town  plat  of 
the  town  of  Alto  Pass,  and  there  is  no  suffi- 
cient ground  for  claiming  that  the  two  deeds 
by  which  the  title  to  the  school  site  was  con- 
veyed from  Abemathle  to  the  trustees  of 
schools  covered  lots  6  and  ,7  of  blocii  "B"  of 
Abemathle's  addition;  and  it  follows  that  the 
Abemathle  trust  deed,  and  the  deed  made  by 
the  trustee  to  appellants,  are  here  entirely  im- 
material. 

We  find  no  oror  In  the  decree  correcting  the 
mistakes  in  appellees'  chain  <rf  title,  and  re- 
moving clouds  therefrom.  It  may  be  doubted 
that  it  was  really  necessary  to  correct  the  mis- 
takes In  the  deeds.  The  false  description 
could  be  rejected  as  mere  surplusage,  and  still 
leave  a  good,  sufficient,  and  certain  description 
of  the  land  conveyed.  Stevens  v.  Walt,  112 
111.  544;  Bowen  v.  Allen,  113  111.  53;  Holston 
▼.  Needles,  115  lU.  461,  5  N.  E.  530.  The  de- 
cree is  affirmed.    Affirmed. 


(158  111.  412) 

CITY  OF  ALTON  v.  MIDDLBTON'S  HEIRS 
et  al.i 

(Snpreme  Court  of  Illinois.     Oct.  16,  1885.) 

Municipal  Corpobations — Local  Imfhovehents 
— Sbwbr  Obdixance. 

1.  Under  Rev.  St  c.  24,  art.  9,  §  19,  as 
amended  in  1887,  which  provided  that  a  lood 
improvemetit,  to  be  paid  for  by  special  assess- 
ment, might  be  described  in  the  ordinance  order- 
iUK  it  "either  by  getting  forth  the  same  in  the 
ordinance  itself,  or  by  reference  to  maps,  plats, 
plans,  profiles,  or  specifications  thereof  on  file 
in  the  office  of  the  proper  clerlt,"  a  description  in 
an  ordinance  cannot  be  made  good  by  reference 
to  plans  in  the  office  of  the  village  engineer. 

2.  An  ordinance  providing  for  a  sewer  to 


>-  Reported  by  Louis  Boisot,  Jr.,  Esq.,  of  the 
Chicago  bar. 


connect  two  oflier  sewers,  one  of  whldi  is  9  or 
10  feet  high,  wlthont  specUylng  the  depth  of  tlie 
proposed  sewer,  does  not  sufficiently  describe 
uie  proposed  improvement,  since  the  connection 
with  the  other  sewer  might  be  made  at  any  part 
of  its  heiebt 

Appeal  from  Madison  countjr  court;  Wil- 
liam H.  Krome,  Judge. 

Petition  by  the  city  of  Alton  for  conflrma- 
tlon  of  a  special  assessment  Objectloos 
were  filed  by  the  heirs  of  Thomas  Mlddleton 
and  others.  The  objectlcais  were  sustahied, 
and  the  city  appeals.    Affirmed. 

John  F.  McOinnifi  and  Levi  Davis,  Jr.,  for 
ai^ellant    Alex.  W.  Hope,  for  app^lees. 

BAKER,  J.  This  is  a  proceeding  com- 
msfnced  by  the  city  of  Alton  for  the  CMistmc- 
tlon  of  a  pipe  sewer  in  a  portion  of  Second 
street,  In  said  city,  by  special  assessment 
The  appellees  herein,  who  are  objecting  prop- 
erty owners^  filed  in  the  county  court  various 
objections  to  the  confirmation  of  the  assess- 
ment roil;  and  some  of  these  objections  were 
sustained  by  the  court,  and  the  petition  for 
Judgment  of  confirmation  was  dismissed  as 
to  the  property  of  appellees.  From  the  order 
and  Judgment  of  the  court  In  that  behalf 
made  and  rendered,  this  appeal  is  prosecuted 
by  the  city. 

Among  the  objections  made  to  the  assess- 
ment are  the  following:  (1)  "The  M-dinanee 
does  not  specify  the  nature,  character,  local- 
ity, and  description  of  the  improvement  as 
required  by  the  statute,  and  for  that  reason 
is  Illegal  and  contrary  to  law."  (2)  "The  or- 
dinance does  not  designate  a  certain  point  of 
beginning  or  ending,  nor  a  certain  course  for 
said  sewer  on  said  Second  street  from  begin- 
ning to  end,  and  for  that  reason  Is  Illegal 
and  void." 

Sections  1  and  2  of  the  ordinance  provid- 
ing for  said  Improvement  are  substantially 
as  follows: 

"Section  1.  That  the  following  local  un- 
provement  be,  and  the  same  Is  hereby,  or- 
dered to  be  made  in  the  manner  hereinafter 
specified,  to  wit:  That  there  be  constructed 
in  Second  street,  from  the  connection  witli 
the  Piasa  street  sewer,  in  Plasa  street,  to  a 
connection  with  the  Ridgre  street  sewer,  in 
Ridge  street  an  underground  pipe  sewer, 
commencing  at  a  connection  with  the  Piasa 
street  sewer,  on  Piasa  street,  running  thence 
east  in  the  center  line  of  Second  street  (or 
as  near  the  center  as  practical,  taking  into 
consideration  where  the  water  mains  are 
now  laid  so  as  not  to  Interfere  in  any  way 
with  them),  to  a  connection  with  the  sewer 
on  Alton  street,  thence  east  In  the  said 
center  line  of  Second  street,  or  as  near  the 
center  as  practical,  to  a  connection  with  the 
Ridge  street  sewer.  Said  main  sewer  laid 
In  the  center  of  said  Second  street  shall  be 
of  the  best  stone  glazed  pipe  (and  known  as 
vitrified  stone  pipe),  the  size  of  which  shall  be 
eighteen  Inches  (18  in.)  In  diameter.  All 
Joints  shall  be  uniform  and  cem^ited  and 


Digitized  by 


Google 


hl) 


GITT  OF  ALTON  e.  MIDDLETON'S  HEIB& 


92T 


tiled  with' the  best  LoolsyiUb  cement  mortar. 
All  connections  witb  cross  sewers  now  laid 
shall  be  carefully  cemented.  Tbere  sball  be 
Inlets  to  said  sewer  at  tbe  iollowlns  places, 
to  wit."  etc 

"Sec.  2.  Tbat  said  sewer  and  inlets  shall 
be  laid  at  a  proper  depth  and  grade  to  give 
proper  fall  and  drainage,  and  In  addition  to 
the  foregoing  all  of  said  improvement  shall 
be  done  under  the  supervision  of  the  city 
engineer  and  the  committee  on  sewers  of  the 
city  of  Alton,  In  accordance  with  the  plans, 
maps,  profiles,  and  specifications  to  be  fur- 
nished by  the  city  engineer,  and  now  on  file 
in  his  office." 

Section  19  of  article  9  of  the  city  and  tUt 
lage  act,  as  amended  June  17.  1887  (Laws 
1887,  pp.  107,  108),  provides:  "Whenever 
such  local  Improvements  are  to  be  made 
wholly  or  In  part  by  special  assessment,  the 
said  counsel,  in  cities,  or  board  of  trustees 
in  villages,  shall  pass  an  ordinance  to  that 
effect,  specifying  therein  the  nature,  char- 
acter, locality  and  description  of  such  Im- 
provement, either  by  setting  forth  the  same 
In  the  ordinance  Itself  or  by  reference  to 
maps,  plats,  plans,  profiles,  or  specifications 
thereof  on  file  in  the  ofi3ce  of  the  proper 
clerk,  or  both." 

The  first  auestloD  that  arises  Is  whether 
or  not  an  ordinance  which  describes  the 
proposed  Improvement  by  a  reference  to 
plans,  maps,  profiles,  and  specifications  on 
file  in  the  office  of  the  dty  engineer  Is  In 
compliance  with  the  requirement  of  the  stat- 
ute that  permits  the  description  to  be  made 
by  reference  to  maps,  plats,  plans,  profiles, 
or  specifications  on  file  In  the  <^ce  of  "the 
proper  clerk."  It  has  been  said  that  a  sub- 
stantial compliance  with  the  statute  is  aU 
tbat  is  required  in  an  ordinance  of  this  kind. 
City  of  Kankakee  v.  Potter,  119  111.  324, 
10  N.  E.  212.  But  a  legal  and  sufficient 
ordinance  is  the  foundation  ot  a  valid  spe- 
cial assessment;  and  hence,  if  the  <»dlnance 
does  not  contain  a  specification  or  descrip- 
tion of  the  nature,  character,  and  locali- 
ty of  the  Improvement,  either  within  its 
own  four  comers,  or  by  reference  to  maps, 
plats,  plans,  profiles,  or  specifications  on  file 
in  the  office  designated  by  the  statute,  the 
court  will  have  no  authority  to  confirm  the 
assessment.  Levy  v.  City  of  Chicago,  113 
111.  650;  Ogden  v.  Town  of  Lake  View,  121 
IlL  422,  13  N.  E.  159.  In  City  of  Kankakee 
T.  Potter,  supra,  this  court  said:  "As  the  or- 
dlnance  affords  the  only  authority  for  what 
is  proposed  to  be  done  by  the  municipality, 
there  necessarily  can  be  no  authoritative 
way  of  making  that  known  except  through 
the  ordinance,  as  required  by  the  statute. 
It  is  the  basis  of  all  contracts  for  the  con- 
struction of  the  improvement,"  etc.  And 
In  Lake  Shore  &  M.  S.  R.  Co.  v.  City  of 
Chicago,  56  111.  454,  in  speaking  of  an  ordi- 
nance providing  for  a  public  Improvement 
by  special  assessment,  it  was  said:  "If  the 
exercise  «f  this  great  power  over  the  rights 


of  privBte  property  can  be  upheld  at  all.  It 
can  only  be  done  bgr  showing  a  close, 
straightforward,  honest  compliance  with  ev- 
ery substantial  requirement  of  the  law  pre- 
scribed for  its  government."  Prior  to  the 
amendment  of  1887,  permitting  the  nature, 
character,  locality,  and  descrlpdoa  of  the 
Improvement  to  be  set  forth  In  the  ordinances 
by  reference  to  the  maps,  plats,  plans,  pro- 
files, or  specifications  thereof  on  file  in  the 
office  of  the  proper  clerk,  the  original  sec- 
tion 19  required  the  Improvement  to  be  de- 
scribed in  the  ordinance  itself;  and  a  case 
then  arose  where  the  ordinance.  Instead  of 
Itself  describing  the  nature,  character,  and 
locality  of  the  improvement,  referred  for  the 
details  thereof  to  the  maps,  plans,  profiles, 
and  specifications  of  the  same  made  by  s 
"dvll  engineer,  and  now  on  file  in  the  of- 
fice of  the  city  clerk  of  said  city";-  and  this 
court  held  that  the  provision  of  the  statute 
as  it  then  stood,  was  mandatory;  that  the 
fact  of  a  reference  to  the  specifications  as 
being  in  the  dty  derk's  office  could  not  alter 
the  case;  that  that  was  not  a  source  of  in- 
formation which  the  law  recognised  In  these 
matters;  that  the  statute,  whether  for  wise 
or  unwise  purposes,  had  required  this  infor- 
mation to  be  Inserted  In  the  ordinance  it* 
self;  that  that  had  not  been  done  or  at- 
tempted to  be  done;  and  that,  therefore,  the 
ordinance  was  fatally  defective.  City  of 
SterUng  v.  Gait,  117  lU.  11.  7  N.  E.  471. 
And  BO,  by  parity  of  reasoning,  the  provi* 
sion  in  section  19,  as  amended  in  1887,  re- 
quiring the  specifications  of  the  Improve- 
ment, if  not  given  in  the  ordinance  Itself,  to 
be  set  forth  by  reference  to  maps,  plats, 
plans,  proffies,  or  specifications  on  file  "in 
the  office  of  the  proper  clerk,"  must  be  re^ 
garded  as  mandatory.  If  the  legislature  had 
intsided  that  a  reference  to  plans,  etc.,  on 
file  in  the  office  of  the  city  engineer  should 
be  a  sufficient  specification  of  the  nature, 
character,  locality,  and  description  of  the 
improvement,  then  the  statute  would  have 
mentioned  such  official,  instead  of  designat- 
ing the  derk  only.  The  statute  does  not 
recognize  plans,  etc.,  on  file  in  the  office  of 
the  city  engineer  as  a  source  of  Information 
in  these  matters,  but,  whether  for  wise  or 
unwise  purposes,  requires  such  information 
to  be  obtained  either  from  the  ordinance  it- 
self or  from  maps,  plats,  plans,  profiles,  or 
spedflcatlons  on  file  in  the  office  of  "the 
proper  clerk."  In  Pearce  v.  Village  of  Hyde 
Park,  126  IlL  287,  18  N.  B.  824,  and  Steele 
v.  VlUage  of  River  Forest,  141  IlL  302,  30 
N.  E.  1034,  where  the  amendment  of  1887 
came  under  consideration,  the  references  la 
the  ordinances  were  to  the  plans,  profiles, 
and  specifications  on  file  in  the  office  of  the 
derk  of  the  village,  and  not  to  those  on  file 
In  the  office  of  the  engineer. 

Counsd  for  appellant  concede  that  "if,  in 
section  19,  the  word  'proper'  bad  not  been 
used  In  connection  with  'clerk,'  it  would 
have  been  understood  that  the  dty  or  village 


Digitized  by 


Google 


NOailHBASTEBN  BEPOHVEB,  VoL  41. 


(IB. 


dork  was  meant";  but  they  claim  that  the 
use  of  the  word  "proi>er"  gives  to  the  word 
"clerk"  a  wider  meaning  than  "city  or  vil- 
lage clerk,"  and  that  the  city  engineer  must 
be  regarded  as  a  "proper"  clerk,  because  the 
making  of  plans,  etc.,  l8  his  appropriate 
work,  and  therefore  his  office  Is  the  appro- 
priate place  for  filing  them.  We  «amxot 
agree  with  this  construction.  It  gives  to 
the  common  council  the  power  to  designate 
the  appropriate  place  for  the  filing  of  the 
plans,  etc.,  regardless  of  the  requirements  of 
the  statute  upon  the  subject  Said  amend- 
ed section  19  starts  out  by  providing  that, 
"whenever  such  local  Improvements  are  to 
be  made  wholly  or  in  part  by  special  assess- 
ment, the  said  council  in  cities,  or  board  of 
trustees  In  villages,  shall  pass  an  ordinance 
to  that  effect,  specifying  therein  the  nature," 
etc.,  "of  such  Improvement,"  etc  The  sub- 
sequent word  "proper,"  which  qualifies  the 
word  "clerk,"  refers  back-  to  the  words 
"council  in  cities,  or  board  of  trustees  in  vil- 
lages," and  was  Intended  to  designate  the 
clerk  proper  for,  or  appropriate  to,  the  char- 
acter of  the  municipality  passing  the  ordi- 
nance. If  the  ordinance  is  passed  by  a  city, 
the  proper  clerk  is  the  city  clerk;  and,  if 
the  ordinance  is  passed  by  a  village,  the 
proper  clerk  is  the  village  derk.  It  is  ap- 
propriate, and  operates  as  a  reasonable  safe- 
guard against  mistakes  and  frauds,  that 
the  plans,  etc.,  should  be  filed  In  the  office 
of  the  clerk  of  the  city  or  village.  The  na- 
ture, character,  locality,  and  description  of 
the  Improvement  must  be  specified  in  the  or- 
dinance, even  though  It  Is  done  by  reference 
made  therein  to  the  plans,  gpclflcations,  etc.; 
and  therefore  the  plans,  spedflcatioDS,  etc., 
being  made  by  reference  virtually  a  part  of 
the  ordinance,  are  very  properly  placed  on 
file  in  the  office  where  the  ordinance  is  re- 
quired to  be  kept.  Section  18  of  article  8 
of  the  city  and  village  act  provides  that  "all 
ordinances  passed  by  the  city  council  shall, 
before  they  take  effect,  be  deposited  in  the 
office  of  the  city  clerk";  section  4  of  article  5 
provides  that  "all  ordinances  and  the  date 
of  publication  thereof  may  be  proven  by  the 
certificate  of  the  clerk,  under  the  seal  of 
the  corporation";  and  sections  10  and  11  of 
article  6  direct  that  "the  clerk  shall  keep 
the  corporate  seal,  •  •  •  and  all  pa- 
pers belonging  to  the  city  or  Tillage,  ♦  •  • 
{and]  shall  record,  in  a  book  to  be  kept  for 
that  purpose,  all  ordinances  passed  by  the 
city  council  or  board  of  trustees,"  etc.  From 
the  statute,  and  for  the  reasons  herein  stat- 
ed, we  think  that  an  ordinance  for  a  local 
Improvement  to  be  made  wholly  or  in  part 
by  special  assessment  cannot,  by  reference 
to  maps,  plats,  plans,  profiles,  or  specifica- 
tions on  file  in  the  office  of  the  city  engineer, 
set  forth  or  show  the  nature,  character,  lo- 
cality, or  description  of  such  improvement; 
and  It  follows  that,  In  deciding  this  case, 
the  specifications,  plans,  and  profiles  which 
were  on  file  in  the  office  of  the  city  engineer 


of  the  city  ot  Alton  most  be  ezdnded  fMm 
consideration. 

It  is  urged  that,  without  reference  to  tlie 
plans  and  specifications,  the  ordinance  In  Itsdf 
sufficiently  specifies  the  nature,  character,  lo- 
cality, and  description  of  the  improvement 
Section  1  of  said  ordinance  provides  "that 
there  be  constructed  in  Second  street  from  the 
connection  with  the  Piasa  street  sewer,   in 
Piasa  street  to  a  coimection  with  the  Ridge 
street  sewer  in  Ridge  street  an  nndetgronnd 
pipe  sewer,  commencing  at  a  connection  with 
the  Piasa  street  sewer,  on  Piasa  street  run- 
ning thence  east  In  the  center  line  of  Second 
street    •    •    •    to  a  connection  with  the  sew- 
er on  Alton  street  tiieaioe  east  in  the  said  cen- 
ter line  of  Second  street    *    *    *    to  a  con- 
nection  with  the  Ridge  street  sewer.    Said 
main  sewer  laid  in  the  center  of  said  Second 
street  shall  be  of   •   *   •   pipe,    •   ♦    •    the 
size  of  which  shall  be  eighteen  Inches  (IS  in.) 
in   diameter."     And  section   2  provides   that 
"said  sewer   •    •    •    shall  be  laid  at  a  pn^ier 
depth  and  grade  to  g^lve  proper  fall  and  drain- 
age."   The  location  of  the  proposed  sewer  on 
the  horizontal  plane  of  the  dty  of  Alton  is 
Buffldently  Indicated  by  the  references  to  the 
center  of  Second  street  Piasa  street  Alton 
street  and  Ridge  street  found  in  sectim  1, 
but  we  are  nnable  to  find  in  that  or  in  the 
subsequent  section,  or  elsewhere  in  the  ordi- 
nance, any  data  from  which  to  determine  the 
location  of  said  sewer  on  the  vertical  plane  of 
the  dty.    If  the  claim  be  conceded  that  the 
Piasa  street  sewer  (the  place  of  b^lnnlng) 
and  the  Ridge  street  sewer  (the  place  of  end- 
ing) are  wdl-known  monuments,  and  that  the 
depths  of  said  two  sewers  are  readily  aaca- 
tainable,  by  making  the  proper  measurements, 
yet  this  does  not  seem  to  help  the  matter  of 
the  location  of  the  Second  street  sewer  on  the 
vertical  plane.    The  proposed  new  sewer  Is  to 
be  "an  undei^ground  pipe  sewer,  commencing 
at  a  connection  with  the  Piasa  street  sewer"; 
but  no  infonnation  is  anywhere  givoi  as  to 
whether  this  connection  is  to  be  with  tbe  mde. 
the  tap,  or  the  bottom  of  the  Piasa  street  sew- 
er, nor  is  it  anywhere  designated  how  deep 
nnder  ground  the  new  pipe  sewer  is  to  be  laid. 
It  appears  from  the  evidence  in  the  record 
that  the  so-called  "Piasa  Street  Sewer"  is  an 
imdeigronnd  stone  culvert  or  arched  drain, 
that  was  orig^inally  constructed  fOr  the  passage 
of  a  natural  stream  of  water,  and  that  It  is 
used  as  a  drain  and  sewer  for  the  accumulated 
waters  <^  quite  an  extensive  valley.     Its  di- 
mensions do  not  definitely  appear  in  the  rec- 
ord, but  the  evidence  Indicates  that  it  Is  at 
least  9  or  10  feet  high,  from  top  to  bottom. 
We  are  not  aware  that  there  Is  anything  in  the 
nature  of  things  tiiat  would  prevent  an  under- 
ground pipe  drain  from  being  connected  with 
this  Piasa  street  culvert,  dther  at  its  bottom, 
or  within  a  foot  of  Its  top,  or  at  any  Inters 
mediate  distance  between  top  and  bottom;  and 
BO  it  necessarily  follows  that  the  starting  point 
of  the  Second  street  sewer  on  the  vertical  plane 
of  the  dty  is  not  located  by  the  erdinance; 
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and  It  not  beln^  tiidieated,  and  it  being  no- 
wbere  Stated  In  the  (xtllnance  bow  deep  lie- 
low  the  surface  of  Second  stiffeet  the  new  pipe 
sewer  Is  to  be  placed,  either  at  Plasa  street,  or 
at  Ridge  street,  or  at  any  other  pcrint  along 
the  line  of  the  Improvement,  it  follows  that  it 
is  wholly  uncertain  and  incapable  of  ascer- 
tainment whether  one  foot  of  excavatloD,  or 
ten  feet  of  excavation,  or  some  other  depth  of 
excavation,  is  required  to  be  made  in  c<»i- 
stnicting  th^  contemplated  nndergronnd  pipe 
sewer.  There  is  nothing  in  the  ordinance  to 
fix  the  vertical  plane  of  the  improvement  at 
the  connection  with  the  Ridge  street  sewer. 
It  is  true  that  section  2  of  the  ordinance  pro- 
vides "that  said  sewer  shall  be  laid  at  a 
proper  depth  and  grade  to  give  proper  fall  and 
drainage."  But  what  is  "a  proper  depth"  or 
"proper  grade"  or  "proper  fail  and  drainage" 
are  matters  about  which  different  engineers 
and  different  contractors  might  well  have  dif- 
fering opinions.  As  we  understand  the  record, 
the  proposed  sewer  is  to  extend  from  the 
Plasa  street  sewer  to  the  Ridge  street  sewer, 
a  distance  of  nine  blocks;  but  whether  the 
grade  is  to  be  snch  as  to  conduct  all  the  waters 
for  that  whole  distance  to  the  Plasa  street 
sewer,  or  all  to  the  Ridge  street  sewer,  or 
some  portion  or  for  given  distances  to  each, 
does  not  aiipear.  in  other  words,  not  only 
is  no  grade  fixed  by  the  ordhiance  for  all  or 
any  portion  of  the  sewer,  but  it  is  not  even  In- 
dicated therein  In  which  direction,  east  or 
west,  the  drahiage  Is  to  be. 

One  object  of  the  requirement  of  the  statute 
that  the  ordinance  shall  specify  the  nature, 
character,  locality,  and  description  of  the  im- 
provement is  that  those  charged  with  the  duty 
of  making  an  estimate  of  the  cost  of  such  Im- 
provement may  make  an  Intelligent,  just,  and 
fair  estimate  thereof;  and  another  object  is 
that,  since  such  ordinance  is  the  basis  for  all 
contracts  for  the  construction  of  the  Improve- 
ment, it  should  contain,  either  upon  its  face 
or  by  reference  to  the  specifications,  etc.,  on 
file  in  the  office  designated  by  the  statute,  the 
data  necessary  for  estimating  its  cost,  so  as  to 
enable  bidders  to  make  intelligent  bids  for 
the  work,  and  thereby  invite  a  healthy  compe- 
tition among  contractors.  Levy  v.  City  of 
Chicago,  113  lU.  650;  City  of  Sterling  v.  Gait, 
117  in.  11,  7  N.  B.  471;  City  of  Kankakee  v. 
Potter,  119  111.  324,  10  N.  E.  212;  City  of 
Springfield  v.  Mathus,  124  lU.  88,  16  N.  B. 
92;  Barber  v.  City  of  Chicago,  152  ID.  37,  38 
N.  B.  253;  Steele  v.  Village  of  River  Forest, 
141  111.  302,  80  N.  E.  1034.  It  seems  to  be 
supposed  by  appellant  that  the  Case  last  cited 
(Steele  v.  Village  of  River  Forest)  is  an  au- 
thority in  point  to  sustain  the  sufBciency  of 
the  ordinance  here  in  question.  The  ordinance 
there  Involved  was  quite  different  from  the 
one  now  before  us.  It  provided  that  the  drain 
should  be  constructed  in  the  center  of  Thatch- 
er avenue,  "from  the  manhole  now  constructed 
on  the  line  of  the  Madison  street  pipe  drahi," 
and  that  "the  bottom  of  said  drain,  at  Its  June- 
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tlon  with  the  pipe  drain  on  Madlsos  atreet, 
shall  be  eight  and  </io  feet  abore  the  village 
datum,  and  the  grade  of  such  drain  shall  rise 
uniformly  from  that  point  two-tenths  of  one. 
foot  in  every  hundred  feet  of  Its  length,"  The 
point  there  decided  was  that  where,  from  the 
entire  ordinance,  the  starting  point  of  a  drain 
can  be  fixed,  and  its  depth  at  that  place  ascer- 
tained, the  ordinance  will  not  be  void  for  un- 
certainty, and  we  there  used  this  language, 
which  seems  quite  appropriate  here:  "It  Is 
contended  that  the  ordinance  Is  defective  be- 
cause there  is  no  starting  point  for  the  sewer, 
and  hence  nothing  to  show  how  deep  or  shal- 
low It  should  be.  There  is  mudi  force  In  the 
position  of  counsel  on  this  point.  It  is  plain. 
If  the  startUig  point  of  the  drain  is  not  given. 
Its  depth  could  not  be  determined,  and  no  in- 
telligent bid  could  be  made  for  the  work." 

To  get  back  to  o\ir  case:  It  needs  no  expert 
testimony  to  show  that,  with  simply  this  ordi- 
nance for  the  construction  of  a  sewer  in  Sec- 
ond street  before  them,  neither  the  commlttea 
of  three  aldermen  appointed  to  make  an  esti- 
mate of  the  cost  of  that  sewer,  nor  persons 
desirous  of  bidding  for  the  performance  of  the 
wt>rk,  could  make  an  intelligent  estimate  of 
such  cost  The  ordinance  leaves  it  a  mere 
matter  for  surmise  and  conjecture  whether  the 
excavation  required  for  laying  the  pipe  sew- 
er is  of  the  depth  of  one  foot  or  ten  feet  or  fif- 
teen feet  from  the  surface  of  the  strdet,  at  each 
and  all  of  the  different  points  along  the  entire 
line  of  the  proposed  Improvement;  and  the  ex- 
pert testimony  corroborates  the  conclusion 
plainly  deduclble  by  any  one  from  the  ordi- 
nance itself.  Thomas  Long,  who  has  been  a 
civil  engineer  for  23  years,  testifies  that  no- 
body could  make  an  Intelligent  bid,  and  tell 
what  the  depth  of  the  sewer  was  at  the  point 
of  beginning  or  ending,  or  at  any  place  along 
Its  line.  E.  B.  Rutlege,  a  dvll  enghieer.  In' 
troduced  as  a  witness  by  appellant,  testifies 
that  the  depth  would  have  to  be  gotten  outside 
of  the  ordinance,  in  some  way,  in  order  to  ena- 
ble one  to  make  an  intelligent  estimate  of  how 
much  work  It  would  take  to  put  in  the  pipe. 
R.  T>.  Nixon,  who  Is  a  plumber,  and  Is  also  en- 
gaged In  the  business  of  building  sewers,  tes- 
tifies that,  from  the  ordinance,  profile,  and 
specifications,  he  could  not  have  made  an  in- 
telligent bid  on  the  work.  And  A.  F.  Poster, 
the  contractor  who  did  the  work  under  a  con- 
tract with  the  city,  testifies  that  he  could  not 
tell  from  the  ordinance  how  much  he  had  to 
dig,  and  that'  he  could  not  make  a  proper  bid 
on  that  ordinance  alone,  without  the  depth  be- 
ing given  to  him. 

For  the  reasons  stated  herein,  we  are  una- 
ble to  arrive  at  the  conclusion  that  the' county 
court  committed  error  when  it  rendered  the 
Judgment  and  entered  the  order  from  which 
this  appeal  is  taken.  There  is  no  occasicm  for 
considering  the  other  objections  made  to  the 
rendition  of  judgment  of  confirmation.  The 
judgment  and  order  below  are  affirmed.  Af- 
firmed. 
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(Snpreme  Court  of,  Indiana.    Not.  8,  1895.) 

PiTITION    FOB    RBOBITBB  —  JORISDICTION— EJBOT- 

mbKt — Reobivbr  for  Gkowino  Crom— 
Rembdt  at  Law. 

1.  Where  the  judge  was  absent  on  the  day 
set  for  the  hearing  of  a  petition  for  the  appoint- 
ment of  a  receiver,  he  has  jurisdiction  to  hear 
it  on  the  following  day,  without  further  notice 
to  defendants. 

2.  Rev.  St  1894,  f  1076  (Rev.  St  1881, 
i  1064),  provides  for  a  new  trial  in  ejectment 
on  tlie  applicant  giving  an  undertaking  that  he 
will  pay  all  costs  and  damages  which  shall  be  re- 
covered against  him  in  the  action.  Held,  that  if 
plaintiff  in  ejectment '  is  entitled  to  the  crops 
sown  by  defendant  after  the  first  trial,  which  ter- 
minated in  plaintiff's  favor,  plaintiff  has  bis 
remedy  on  the  bond  for  defendant's  conversion 
thereof,  and  therefore  a  receiver  to  take  charge 
of  said  crops  should  not  be  appointed. 

Appeal  from  circuit  court,  Harrison  county; 
W.  T.  Zenor.  Judge. 

Ejectment  by  John  Kaga  against  John  Ste- 
phens and  others.  From  an  order  appcdnting 
a  receiver  to  take  charge  of  the  crops,  defend- 
ants appeal.    Reversed. 

Oook  &  Ridley,  for  appellants.  M.  R.  &  H. 
M.  Peckinpaugh  and  H.  0.  Hays,  for  appel- 
lee. 

HACKNEY,  J.  This  appeal  is  from  an  or- 
der by  the  Judge  of  the  chrcult  court,  entered 
in  vacation,  appointing  a  receiver  to  take 
charge  of,  harvest,  and  sell  the  c^ops  growing 
upon  certain  lands  In  the  possession  of  the 
appellants.  The  petition  upon  wUch  such  ap- 
pointment was  made  alleged  that  the  appellee, 
the  petitioner,  bad  theretofore  become  the  pur- 
chaser of,  and  had  received  a  deed  for,  said 
lands,  upon  a  sale  under  a  decree  of  foreclos- 
ure of  mortgage;  that  be  bad  instituted  and 
prosecuted  to  Judgment  an  actiim  against  the 
appellants  in  ejectment;  that  tb^  appellants 
bad,  in  said  ejectment  action,  obtained  a  new 
trial,  as  a  matter  of  right;  that  said  crops 
bad  been  sown  and  Iiad  matured  after  the  ap- 
pellee bad  become  the  purcliaser  of  said  hinds; 
that  the  appellants  were  insolvent,  and  bad  no 
defense  to  said  ejectment  action,  but  were 
delaying  a  trial  thereof  to  enable  them  to 
gather  and  convert  to  their  own  use  said  crops, 
which  they  were  then  about  to  do,  to  the  ap- 
pellee's damage  in  the  sum  of  $300.  On  the 
13th  day  of  June,  1800,  the  appellants  were 
personally  served  with  notice  that  the  appel- 
lee would,  "on  the  20tb  day  of  June,  1895,  at 
10  o'clock  a.  m.,  or  as  soon  thereafter  as  coun- 
sel "could  be  beard,"  apply  to  the  Judges  of 
said  court,  in  chambers,  for  the  appointment  of  a 
receiver,  the  notice  being  accompanied  by  a 
copy  of  the  petition.  On  the  2l8t  day  of  June, 
1895,  the  application  not  having  been  heard  on 
the  20th,  because  of  tlie  absence  of  the  Judge, 
the  said  i>etition  was  presented  to  and  heard 
by  said  Judge,  over  the  written  objection  of 
the  appellants  that  no  Jurisdiction  existed  to 
entertain  such  petition  on  that  day  without 
further  notice  to  the  appellants.    On  such  hear- 


ing the  tectp  alleged  hi  the  petition  wen  es- 
taUished  by  affidavits  and  by  the  proceedings 
and  papers  In  said  ejectment  action,  which  in- 
cluded a  bond  executed  by  appellants,  with 
surety,  for  the  payment  of  all  costs  and  dam- 
ages to  be  recovered  against  them  in  said  ac- 
tion. 

The  appellants  claim  error  in  the  rulings  of 
the  lower  court  in  two  respects:  (1)  In  assum- 
ing Jurisdiction  to  appoint  a  receiver,  upon  a 
day  subsequent  to  the  day  of  which  notice 
was  given  of  the  application.  In  vacation,  for 
such  appointment;  and  (2)  that  it  appeared  In- 
ferentiaily  from  the  petition,  and  directly  from 
the  evidence,  tliat  the  appellee  had  an  ade- 
quate remedy  at  law  for  any  losses  to  be  sus- 
tained In  the  conversion  of  crops,  upon  the 
bond  of  appellants  so  executed  In  the  eject- 
ment suit 

1.  Notice  In  proceedings  of  the  character 
here  involved  cannot  be  given,  with  refwence 
to  the  time  of  the  proposed  hearing,  with  that 
certainty  that  is  possible  with  reference  to 
stated  t^rms  of  court,  prescribed  by  law,  and 
continuing  through  definite  periods,  and  which 
litigants  are  presumed  to  attend,  and  to  ob- 
serve the  course  of  proceeding  throughout  such 
periods.  Here  the  return  time  of  the  notice 
must  involve  uncertainty,  and  admit  of  rea- 
sonable variation,  to  meet  the  varying  demands 
upon  the  time  of  the  Judge  who  is  to  hear  the 
application.  Of  course,  there  should  be  no  rule 
enabling  a  litigant  to  give  notice  to  his  ad- 
versary of  a  hearing  at  a  particular  time,  and 
then  to  so  delay  his  application  and  to  so  pre- 
sent It  as  to  require  the  adversary  to  stand 
guard  constantly  at  the  place  of  hearing,  to 
avoid  an  advantage  being  taken  of  bis  inter- 
ests. The  correct  rule,  we  think,  is  that  which 
requires  the  moving  party  to  proceed  within 
such  reasonable  time  after  the  time  fixed  in 
the  notice,  and  within  the  convenience  of  the 
Judge,  as  will  enable  his  adversary  to  be  pres- 
ent and  be  heard  without  tbe  unreasonable 
burden  of  attending  through  protracted  pe- 
riods of  delays  and  imcertainty.  If  be  so  de- 
lays in  presenting  his  application  as  to  cast 
such  burden  upon  bis  adversary,  be  should  be 
deemed  to  have  waived  his  right  to  proceed 
under  the  notice  given,  and  to  have  assumed 
tbe  duty  of  giving  another  notice.  Here  ttie 
delay  was  but  for  a  day,  and  that  from  no 
fault  of  the  moving  party,  but  because  of  tbe 
engagements  of  the  Judge  which  prevented 
him  from  being  present  at  the  time  specified 
in  tbe  notice.  This  delay  was  not  unreason- 
able, and  did  not  deprive  the  appellants  of  an 
opportunity  to  be  present,  nor  require  ot  them 
a  burdensome  attention  to  tbe  movements  of 
tbe  appellee  in  seemng  tbe  Judge  and  present- 
ing the  application.  In  this  conclusion  we 
have  left  out  of  view  the  fact  that,  on  tbe  20th 
day  of  June,  telegrams  passed  between  appel- 
lee's counsel  and  tbe  Judge,  from  which  It  was 
learned  that  tbe  proceedhig  would  be  beard 
tbe  next  day,  and  that  counsel  who  represent- 
ed the  appellants  in  tbe  ejectment  action,  to 
which  said  application  was  auxiliary,  were 
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ebttWB  thB  talifiEraiM,  and  thcre^r  wcelTBfl  a 
knoirtedgfr  of  the  comse  at  tbe  proceedlnr, 
wUiOi  evbled  them,  on  the  nert  day,  to  be 
mesent,  u  they  were,  and  to  bare  been  beard 
wftb  ereix  ittepantitm  made  for  a  beaiing  <m 
tbe  day  preriona.  We  conohide,  therefore,  that 
tbe  appellee  acted  npon  his  notice  wltb  reu- 
■onable  promptneea,  and  with  the  ntmoat  fair- 
ness to  the  appellants  and  their  legitlniate  In- 
terests. 

2.  The  appolBtment  of  a  recetrer  to  gather 
and  aeU  the  craps  if  appdlanta  succeed  In  the 
cdectment  action  will  deprive  them  of  their 
pri(q)e^  rights  in  snch  crops,  and  will  sub- 
Mtute  tkerefor  &  claim  against  the  recdver- 
ship  for  snch  balance  of  tbe  proceeds  of  sale 
as  may  remain  after  the  payment  of  tbe  ex- 
penses of  harvesttng  and  marketing,  and  the 
costs  of  recelTenhip,  including  reeeWer's  fees, 
attorney's  fSes,:  court  costs,  etc  Such  right 
should  not  be  so  embarrassed,  and  its  yalue 
diminished,  unlets  It  may  be  made  to  appear 
deariy  that,  if  the  appellee  aball  ultimately 
succeed  in  the  principal  action,  he  wlU,  should 
a  receiver  be  denied,  suffer  the  toes  of  a  like 
property  right  in  sndi  cix^s,  with  no  prompt, 
efficient  and  adequate  remedy  for  the  reoor- 
ery  of  the  valne  to  him  of  such  crops.  On  tbe 
one  hand,  it  is  claimed  that  though  appellants 
may  be  inst^vent,  and  may  Intend  to  convert 
tbe  crops,  tbe  bcmd  which  they  gave  In  the 
principal  case  takes  the  place  of  their  sotven- 
ey,  and  makes  good  a^iy  claim  which  the  ap- 
pellee may  be  entitled  to  enforce  against  tbem 
for  the  conversion  of  such  crops.  On  tbe  oth- 
er side,  it  is  urged  that  the  bond  cannot  be 
held  to  cover  liabilities  arising  subsequent  to 
its  execution,  and  not  involved  in  tbe  issue  at 
tbe  time  of  its  executon,  and  that  the  appel- 
lee Is  not  required  to  suffer  the  conversion,  but 
is  entitled  to  the  speciOc  property  rather  than 
to  a  recovery  of  damages.  In  the  absence  of 
the  bond,  if  appellants  were  insolvent,  we 
think  there  could  be  no  reasonable  doubt  but 
that  a  recover  should  have  been  appointed  If 
the  pleadings  were  so  framed  as  to  present 
tbe  question  of  damages.  Rev.  St.  1884,  | 
1236  (Rev.  St  1881,  |  1222);  Bitting  v.  Ten 
Kyck,  86  Ind.  357;  Galloway  v.  CampbeU  (this 
term)  41  N.  E.  687.  It  is  asserted  In  behalf 
of  the  appellants,  and  Is  conceded  for  the  ap- 
pellee, that  equity  will  not  permit  tbe  appoint- 
ment of  a  receiver  in  any  case  where  the  par- 
ty applying  has  a  clear  and  effective  legal 
remedy  for  such  damages  as  be  alleges  he 
will  sustain  by  tbe  failure  to  appoint  such  re- 
ceiver. Of  this  proposition  there  can  be  net 
doubt  It  then  remains  to  determine  whether 
such  remedy  existed  In  favor  of  the  appellee. 
Under  the  former  rule  (2  Gavin  &  H.  p.  252, 
f  601),  a  new  trial,  as  a  matter  of  right  'was 
allowed  to  the  unsuccessful  party  in  an  eject- 
ment suit  "upon  the  payu)ent  of  all  costs,  and 
of  the  damages,  if  the  court  so"  directed.  By 
tbe  present  rule  (Rev.  St  1894,  {  1076;  Rev. 
8t  1881,  I  1064),  the  new  trial  is  given  "on 
the  applicant's  giving  an  undertaking,  with 
surety  to  be  approved  by  tbe  court  as  clerk. 


that  ha  'Mil  pay  an  coits  and  damages  whlcb 
shall  be  recovered  against  him  in  the  action." 
It  is  manifest  that  under  the  old  rule,  wheie 
the  damages  to  the  successful  party  have  ma- 
terially increased  npon  the  sec<Hid  trial.  In- 
justice would  result  from  the  paymoit  only  ot 
the  costs  of  the  first  trial,  and,  if  tbe  court  so 
held,  the  damages  first  aasessed.  By  tbe  pres- 
ent riile,  no  such  injustice  is  possibla  The 
Increased  costs  and  damages  are  secured  by 
the  bond,  and  cannot  be  affected  by  the  in- 
solvency of  tbe  party.  We  may  properly  pre- 
sume that  the  rule  was  changed  for  tbe  pur- 
pose of  attaining  this  end.  If,  therefore,  the 
convemlon  of  the  cn^M  by  tbe  appellants  be- 
tween the  first  and  the  second  trials  had  the 
effect  to  increaae  the  appellee's  recoverable 
damages,  if  successful  on  the  second  trial,  such 
damages  wen  secored  by  tbe  bond,  without 
regard  to  tbe  solvency  of  the  appellants.  If; 
bowever,  such  converslw  could  not  admit  of 
a  recovery  by  tbe  appellee  in  case  of  the  snc- 
eessful  terminatlQn  of  ids  action,  It  would 
seem  to  follow,  as  a  necessary  coudqsion,  that 
a  receiver  should  not  be  allowed.  Tbe  appoint- 
ment was  sought  fui  we  bare  sbown,  as  a 
remedy  auxiliary  to  the  main  action,  and  upon 
tbe  theory  of  a  right  of  recovery  In  such  action 
tat  the  convoslon  of  tbe  crops.  If  no  such 
recovery  were  possible,  the  remedy  would  be 
impn^ier,  and.  If  possible,  the  bond  wcMiId  givs 
security  against  the  Insolvency  of  the  appel-i 
lants.  Counsel  for  appellee  suggest  that  their 
client  would  not  be  required  to  stand  by  and 
suffer  the  sale  of  his  crops,  but  is  entitled  to 
such  romedy  aa  will  secure  to  him  the  identi- 
cal property  rather  than  a  recovery  In  dam- 
ages. The  theory  of  bis  application  for  the 
appointment  was,  not  to  secure  to  him  or  to 
his  adversaries  the  identical  property,  but  to 
cause  tbe  conversion  of  ^he  property  into  cash, 
to  be  held  to  await  the  final  disposition  of  the 
principal  cause.  A.  court  of  equity,  regarding 
sacredly  the  rightsf  of  both  parties,  would  have 
the  same  duty  to  protect  the  party  in  possess 
slon  of  tbe  crops  In  his  right  to  the  identical 
property  as  to  protect  the  party  out  of  posses^ 
slon  in  such  rights. 

We  conclude,  therefore,  that  even  It,  in  tbs 
absence  of  a  bond,  a  receiver  could  .properly 
have  been  appointed,  no  such  right  existed  ii^ 
this  case.  Tbe  order  of  the  judge  appointing 
such  receiver  Is  reversed,  with  Instructiiws  to 
deny  the  appellee's  petition. 


a«  Ind.  481) 
STEVENS  et  al  T.  REYNOLDS,  i 
(Supreme  Coart  of  Indiana.    Nov.  8,  1895.) 

COTBHAVOT— FDHOBABI    OF    ODTSTAHDIHe  TlTLB— 
JDDOHBNT— COLLATCKAL  ATTACK. 

1.  On  petition  of  B.'s  administrator,  an  an- 
divided  two-thirds  of  land  belonging  to  the  es- 
tate was  conveyed  to  complainant  and  S.,  to  pro- 
care  funds  with  which  to  MV  debts  of  the  es- 
tate, and  on  the  same  dav  P.'s  widow  conveyed 
the  other  nndivided  one-third  to  the  same  gran- 
tees. Thereafter  S.  and  his  wife  conveyed  an  nn- 
divided  one-half  of  tbe  tract  to  B,,  who  snbisr. 


'  RehMrlBg  denied. 
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(roentlr  reconTeyed  sneh  portion  to  S.'i  wife. 
ffeld,  that  by  the  latter  conveyance  the  wife  of 
8.  became  a  tenant  in  common  with  complainant. 

2.  The  general  rule  that  a  tenant  in  common 
may  not  acquire  an  ontstanding  title  as  against 
his  cotenant  rests  upon  considerations  of  mutual 
tnist  and  does  not,  therefore,  apply  where  the 
original  interests  of  such  cotenauts  were  ac- 
quired under  different  instruments,  from  different 
sources,  and  at  different  times. 

3.  Though  tenants  in  common  acquired  their 
interests  in  such  a  manner  as  to  create  a  fiduci- 
ary relation  between  them,  the  purchase  of  an 
outstanding  claim  by  one  is  not  roid  as  to  his  co- 
tenant,  nor  dues  such  interest  vest,  by  operation 
of  law.  in  the  latter;  his  right  to  share  in  the 
benefits  of  the  purchase  being  dependent  on  his 
having  elected,  within  a  reasonable  time,  to  bear 
his  portion  of  thfe  expense  necessarily  incurred 
in  the  acquisition  of  the  claim. 

4.  The  fact  that  a  judgment  rendered  with- 
ont  other  notice  than  by  publication  in  a  news- 
paper may,  under  Rev.  St.  1S94,  §  600  (Rev.  St 
1881,  i  COO),  be  opened  at  any  time  within  five 
years,  does  not  impair  Its  conclusive  force  so  long 
as  it  remains  unopened. 

5.  Where  a  notice  of  publication  is  pro- 
cored  on  affidavit  that,  after  diligent  inquiry, 
defendant's  residence  could  net  be  found,— as 
provided  by  Rev.  St  1894,  {  320  (Rev.  St.  1881, 
i  318),— a  judgment  rendered  on  such  notice 
cannot  be  collaterally  attacked,  though  the  affi- 
davit was  defective  or  false. 

Appeal  from  circuit  court.  Clay  county;  S. 
M.  McGregor,  Judga 

Action  by  James  M.  Reynolds  against  Mar- 
garet A.  Stevens  and  others  for  partition  and 
to  quiet  title.  From  a  judgment  (or  plalntlH, 
defendants  appeal.    Reversed. 

G.  C.  Moore,  for  appellants.  Stlmson,  Stlm- 
son  &  Hlgglns,  for  appellee.. 

McCABE,  J.  The  appelled  sued  the  appel- 
lants In  the  superior  court  of  Vigo  county  for 
partition  of  and  to  quiet  title  to  certain  real 
estate  in  the  complaint  described  as  situate  In 
said  county,  consisting  of  an  80-acre  tract  of 
land.  The  renue  was  changed  to  the  Clay 
circuit  court  The  superior  court  sustained  a 
demurrer  to  the  first  and  overruled  a  demurrer 
to  the  second  paragraph  of  the  complaint,  and 
the  circuit  court  Mstalned  a  demurrer  to  the 
second  iwiragraph  of  the  separate  answer  of  ap- 
pellant Margaret  A.  Stevens.  A  special  finding 
of  the  facts  having  been  made,  on  proper  re- 
quest the  court  stated  Its  contusions  of  law 
thereon,  overruled  appellants*  motion  for  a  new 
trial,  and  rendered  Judgment  quieting  appel- 
lee's title  In  and  to  one  undivided  half  of  said 
real  estate,  after  the  court  had  defaulted  the 
defendant  Crawford,  and  ordered  partition. 
There  was  no  error  In  sustaining  the  demurrer 
to  the  second  paragraph  of  the  separate  an- 
swer of  appellant  Margaret  A.  Stevens,  be- 
cause it  was  nothing  more  than  a  special  de- 
nial of  cei-tain  specific  facts  stated  in  the  com- 
plaint, without  which  the  plaintiff  could  not  re- 
cover; her  first  paragraph  of  answer  being  a 
general  denial  of  all  the  facts  stated  in  the 
complaint.  There  was  no  need  of  two  denials 
ot  the  same  facts.  The  same  question  arises 
on  the  exception  to  the  conclusions  of  law  as 
arose  on  the  demurrer  to  the  complaint.  There- 
fore we  will  consider  only  the  conclusions  of 
law  upon  the  (acts  found. 


Ilie  special  findings  on  condustons  of  law 
are  as  follows:  "On  August  26,  1876,  Samh 
McGrew  acquired  title  to  the  8.  E.  M  and  the 
N.  E.  %,  S.  W.  %,  sec.  17,  18  N.,  R.  7  W.,  In 
Vigo  county,  Indiana.  On  February  25,  1880, 
said  lands  were  sold  as  the  property  of  Sarah 
McGrew  to  Josiah  Lodce  by  the  aaditra:  and 
treasurer  of  said  county,  at  private  sale,  (or 
$78.27,  as  the  taxes,  penalty,  and  costs  of  the 
years  1876,  1877,  1878,  and  1879,  aU  pmriaaa 
taxes  on  said  lands  having  been  iwid.  On  Jan- 
uary 29,  1881,  in  pursuance  ot  a  decree  ot  the 
circuit  court  of  said  count}-  of  Vigo  against  said 
Sarah  McGrew,  the  sherUT  of  said  county  exe- 
cuted a  deed  conveying  said  lands  to  James  M. 
Parkes,  who  died  iutestate,  seised  ot  the  same, 
leaving  his  wife,  Mary  J.  Parkes,  sarrivhag  as 
biB  widow.  On  July  11,  1882,  tax  deeds  (or 
said  lands  were  executed  by  the  auditor  ot 
said  county  to  Josiah  Locke  In  pursuance  of 
said  tax  sale.  On  September  18, 1882,  tbe  dr- 
CUlt  court  of  Putnam  county,  Indiana,  In  wUtit 
the  settlement  of  the  estate  of  said  James  M. 
Parkes  was  pending,  caused  its  oommisslona-, 
on  the  petition  of  the  administrator  of  said 
estate,  to  execute  a  deed  for  tbe  undivided  two- 
thirds  of  said  lands  to  the  plaintiff,  James  M. 
Reynolds,  and  tbe  defendant  John  L>.  Stevens, 
to  procure  funds  to  ptiy  the  debts  of  tbe  said 
estate,  which  was  Insolvent;  and  on  tbe  same 
day  said  widow,  Mary  J.  Parkes,  executed  a 
deed  conveying  to  said  James  M.  Reynolds  and 
John  L.  Stevens  the  other  undivided  one-thiid 
o(  said  lands;  which  deeds  were  duly  ac- 
knowledged and  recorded  In  the  ofDce  of  ttie 
recorder  of  said  county  of  Vigo,  April  0,  18S4, 
by  which  conveyances  said  James  M.  Rey- 
nolds and  John  L.  Stevens  became  each  tbe 
owner  of  an  undivided  half  of  said  lands  as 
tenants  In  common.  On  March  29,  1884,  said 
John  L.  Stevens  and  the  defendant  Margaret 
A.  Stevens,  his  wife,  conveyed  their  undivided 
half  of  said  lands  to  their  son-in-law,  Frank 
H.  Eaton,  by  warranty  deed,  which  was  ac- 
knowledged and  recorded  In  the  office  of  said 
recorder  Aprfi  9, 18S4.  On  April  21,  1884.  said 
Eaton  and  his  wife,  by  their  warranty  deed, 
conveyed  said  undivided  half  of  said  lands  to 
said  Margaret  A.  Stevens,  which  deed  was  ac- 
knowledged and  recorded  in  the  office  of  said 
recorder  December  10,  1885,  by  which  deed 
the  said  Margaret  A.  Stevens  became  the  own- 
er of  an  undivided  half  interest  in  said  lands 
as  a  tenant  In  common  with  said  James  M. 
Reynolds.  On  July  3,  1884,  said  Josiah  Locke 
'  filed  bis  complaint  In  the  superior  court  of  said 
county  of  Vigo  to  quiet  his  title  by  virtue  of 
said  tax  deed,  making  parties  defendant  there- 
to said  James  M.  Reynolds,  J<An  L.  Stevens, 
Frank  H.  Eaton,  and  others,  not  Including  said 
Margaret  A.  Stevens.  '  On  March  2, 1885,  said 
Ix)cke  and  his  wife  conveyed  said  lands  by 
quitclaim  deed  to  Stougbton  J.  Fletcher  and 
Francis  M.  Churchman,  Which  deed  was  ac- 
knowledged and  recorded  In  tbe  office  of  said 
recorder  April  11,  1S85.  On  June  4,  1885,  on 
suggestion  of  the  death  of  said  Josiah  Locke, 
said  Fletcher  and  Churchman  were  substituted 
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u  plalntlfb  In  aaiH  action;  and  the  defend- 
ants,  not  baying  appeared,  were  defaulted, 
and  thereupon  a  Judgment  was  rendered 
agalnat  them  quieting  the  title  of  said  Fletch- 
er and  Ghurclunan.  The  said  James  M.  Rey- 
nolds, John  Ii.  Stevens,  and  Frank  H.  Eaton 
were  notified  of  the  pendency  of  said  action 
to  quiet  title  as  nonresident  defendants,  by 
publication,  and  not  otherwise;  and  said 
James  M.  Reynolds  had  no  actual  knowl- 
edge or  notice  of  such  proceedings  until  aft- 
er the  rendition  of  said  judgment,  nor  until 
in  the  spring  of  1891.  Notice  by  publication 
was  ordered  on  motion  and  af&davit  that  after 
diligent  inquiry  the  residence  of  said  defend- 
ants was  unknown,  but  without  any  proof  of 
nonresldeuce.  At  the  time  of  said  proceedings 
said  James  M.  Reynolds  resided  in  Tippecanoe 
county,  Indiana,  John  L.  Stevens  resided  in 
Putnam  county,  Indiana,  and  Frank  B.  Eaton 
resided  in  Clay  county,  Indiana,  and  their  re- 
spective places  of  residence  were  shown  In  their 
title  deeds,  then  on  record,  as  aforesaid.  Said 
Reynolds  has  ever  since  continued  to  reside  in 
said  Tippecanoe  county,  in  the  city  of  Lafay- 
ette. Said  John  L.  Stevens  and  Margaret  A. 
Stevens  removed  to  Terre  Haute,  in  Vigo  coun- 
ty. In  December,  1884,  and  resided  there  three 
years.  At  the  time  James  M.  Reynolds  and 
John  Li.  Stevens  acquired  title  to  said  lands  as 
aforesaid,  September  18,  1882,  John  R.  Brown 
was  in  possession  of  the  same  as  the  tenant  of 
said  James  M.  Parkes  for  a  cash  rental  of  $75 
a  year,  which  had  been  paid  for  the  year  1882. 
Said  Brown  attorned  to  said  Reynolds  and 
Stevens,  and  agreed  to  pay  $75  rent  for  the 
year  1883,  and  $100  a  year  thereafter.  Said 
Reynolds  thereupon  left  the  management  of 
said  common  property  to  said  cotenant,  John 
Ii.  Stevens^  who  was  also  in  custody  of  their 
title  deeds;  and  said  Reynolds,  knowing  noth- 
ing of  said  tax  Incumbrance,  and  relying  upon 
his  cotenant  to  collect  and  apply  the  rents  for 
their  mutual  Interest,  learned  nothing  of  said 
proceedings  to  quiet  title,  nor  of  said  convey- 
ance to  Frank  H.  Eaton  and  Margaret  A. 
Stevens,  nor  of  the  facts  hereinafter  stated, 
until  1891.  In  November,  1886,  said  Margaret 
A.  Stevens,  without  the  knowledge  of  said 
James  M.  Reynolds,  for  the  purpose  of  se- 
curing to  herself  the  title  to  the  entire  inter- 
est in  said  lands,  and  designing  thereby  to 
oust  her  said  cotenant,  by  John  E.  Stevens, 
her  son  and  agent,  entered  Into  negotiations 
with  said  Fletcher  and  Churchman  for  the 
redemption  of  said  lands  from  the  incum- 
brance of  said  tax  sales,  tax  deeds,  and  de- 
cree quieting  title.  Said  agent  falsely  rep- 
resented himself  as  the  agent  of  said  James 
M.  Reynolds  and  other  defendants  In  said 
proceeding  to  quiet  title,  and  Induced  said 
Fletcher  and  Churchman  to  consent  to  such 
redemption  In  consideration  of  fbe  payment 
of  $304,  the  estimated  sum  of  the  taxes,  in- 
terest, penalty,  and  costs  then  accrued  upon 
said  tax  sales,  and  including  nothing  addition- 
al thereto  except  taxes  paid  on  said  land  by 
said  Fletcher  and  Churchman  subsequent  to 


said  decree.  Said  lands  were  at  the  time  worth 
$5,000,  and  were  held  by  said  Fletcher  and 
Churchman  at  $8,000;  but  they  were  induced 
to  permit  such  redemption  upon  the  represen- 
tation that  the  notice  to  said  defendants  was 
Insufficient;  that  the  affidavit  upon  which  the 
court  ordered  publication  was  false.  In  that 
diligent  inquiry  was  not  made  to  learn  their 
place  of  residence.  Upon  said  consideration 
and  inducement  said  Fletcher  and  Churchman, 
on  March  3, 1887,  by  the  direction  of  said  John 
E.  Stevens,  executed  their  release  and  quit- 
claim for  the  whole  of  said  lands  to  said  Mar- 
garet A.  Stevens,  which  deed  was  recorded  in 
the  office  of  said  recorder  March  8,  1887,  since 
which  date  the  said  Margaret  A.  Stevens  has 
claimed  the  exclusive  ownership  of  said  lands. 
On  July  14,  1890,  said  Margaret  A.  Stevens 
and  said  John  L.  Stevens,  her  husband,  exe- 
cuted theh:  mortgage  upon  the  entirety  of  said 
lands  to  the  defendant  Charles  M.  Crawford, 
to  secure  the  payment  of  three  promissory 
notes  for  $933.33  each,  executed  by  said  Mar- 
garet A.  Stevens,  December  16,  1887,  to  Ben- 
jamin B.  Brlggs,  payable  In  one,  two,  and 
three  years  after  date.  In  consideration  of 
which  mortgage  the  payment  of  said  notes  was 
extended  to  one,  two,  and  three  years  from 
June  16,  1890.  Said  John  L.  Stevens  coUected 
all  the  rents  of  said  lands  up  to  May  21,  1884, 
and  appropriated  the  same  to  his  own  use. 
On  May  21, 1884,  when  his  undivided  half  in- 
terest was  conveyed  to  said  Margaret,  John  L. 
Stevens  collected  rents  of  said  John  R.  Brown, 
previous  to  the  commencement  of  this  action, 

the  sum  of  $2C5  in  cash  and  the  sum  of  $ 

in  labor  in  mining  coal,  as  hereinafter  stated, 

and  $ in  labor  in  Improving  said  land; 

and  Margaret  A.  Stevens  collected  rents  of 
said  Brown  to  amount  of  $25.  In  March, 
1889,  said  John  R.  Brown  ceased  to  occupy 
said  lands,  and  during  the  remainder  of  said 
year  the  land  was  not  rented.  During  the 
year  1890  a  portion  of  said  lands  was  rented 
by  said  John  L.  Stevens  to  ^bert  Munkhouse 
for  $60,  of  which  $10.35  was  t)aid  to  said  John 
L.  in  cash,  and  the  remainder  in  labor  in  bet- 
terment of  the  land.  During  the  years  1891 
and  1892  the  land  was  not  rented.  The  land 
was  rented  by  said  John  L.  Stevens  for  the 
year  1893  to  James  Downs,  who  is  still  in  pos- 
session, and  has  paid  the  full  rent  in  advance 
to  said  John  L.  Stevens,— $10  In  cash,  and 
some  cows  for  the  remainder.  The  rental  value 
of  the  land  up  to  March,  1889,  was  $100  a  year, 
since  which  time,  by  reason  of  deterioration  of 
the  premises.  It  has  only  been  worth  a  rental 
of  $75  a  year.  In  addition  to  the  sums  paid 
to  John  L.  Stevens  as  aforesaid,  said  John  R. 
Brown,  In  1888,  paid  to  Margaret  A.  Stevens 
in  person,  $25  cash  on  rent  of  said  land.  In 
September,  1888,  said  John  L.  Stevens  entered 
ux)on  said  lands,  opened  a  coal  mine,  and  oper- 
ated the  same  until  the  latter  part  of  Febru- 
ary, 1889,  during  which  time  be  mined  and 
marketed  6,000  tons  of  coal,  which  was  at 
that  time  worth  a  royalty  of  five  cents  per  ton, 
in  the  mining  of  which  coal  John  R.  Brown 
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worked  out  a  part  of  Ms  said  rents  as  afore-' 
said.  On  Febrnary  6,  1891,  said  James  M. 
Keynolds  paid  $39  taxes  on  said  lands,  and  in 
the  spring  of  1891  first  learned  by  a  stranger 
of  the  said  tax  sales,  and  of  said  conveyances 
to  said  Margaret  A.  Stevens,  and  wrote  for  In- 
formation to  said  John  L.  Stevens,  which  let- 
ter was  Intercepted  by  said  Margaret  A.  Stev- 
ens with  the  Intent  to  keep  concealed  from  said 
Reynolds  the  facts  In  the  case,  and  thereby  to 
prevent  him  from  taking  any  steps  towards 
securing  a  share  In  the  possession,  rents,  and 
proflts  of  said  lands.  Said  Margaret  A.  Stev- 
ens has  paid  taxes  on  said  lands  as  follows: 
April  18,  1887,  $7.22;  November  7, 1887,  $6.23; 
April  18,  1892,  $22.40;  November  7, 1892,  $18.- 
89.  Said  James  M.  Reynolds  has  received  no 
part  of  the  rents  and  profits  of  said  lands. 

"Upon  the  foregoing  facts  the  comt  states 
the  following  conclusions  of  law:  (1)  That  the 
plaintiff,  James  M.  Reynolds,  and  the  defend- 
ant Margaret  A.  Stevens  are  equal  tenants  in 
common  of  said  lands,  and  the  plaintiff  is  en- 
titled to  partition  of  said  land,  and  an  account- 
ing. (2)  That  In  such  accounting  the  defend- 
ant should  be  allowed,  on  account  of  redemp- 
tion of  said  lands,  $152,  and  $10  attorney  fee, 
with  6  per  cent  interest  on  said  simis  from 
March  3,  1887.  She  should  also  be  allowed 
one-half  of  the  taxes  paid  by  her  on  said  land, 
with  6  per  cent,  interest  on  each  Item  from 
time  of  payment.  (3)  That  defendant  should 
be  charged  with  one-half  of  rent  collected  by 
her,  or  one-half  of  $25,  and  interest  on  same 
at  6  per  cent  from  1888,  and  with  one-half  of 
$39,  taxes  paid  by  plaintiff  In  1891,  and  inter- 
est on  same  at  6  per  cent,  from  February  6, 
1891.  That  the  balance  due  on  said  accounting 
In  favor  of  defendant  is  $215.24,  and  that  said 
defendant  should  have  Judgment  for  the  same 
against  plaintiff,  and  that  the  same  be  a  charge 
upon  the  interest  of  plaintiff  in  said  land." 

These  conclusions  are  not  as  definite  and 
specific  as  could  be  desired.  There  are  several 
propositions  sought  to  be  maintained  by  the 
appellee  as  law,  either  of  which,  if  sound,  and 
applicable  to  the  facts  found,  would  support 
and  justify  the  conclusions  of  law  stated.  It  is 
first  contended  that  the  ptuchase  by  Margaret 
A.  Stevens  from  Fletcher  and  Churchman  in- 
ured to  the  eqtial  benefit  of  the  appellee,  Reyn- 
olds, subject  only  to  his  liability  to  contribute 
his  pro  rata  share  of  the  expense  of  making 
the  purchase  or  redemption  as  it  is  called;  be- 
cause it  is  claimed  appellant  Margaret  A. 
Stevens  and  appellee,  James  M.  Reynolds, 
were  tenants  in  common  in  their  ownership  of 
the  land.  And,  in  the  second  place,  It  is  con- 
tended that  the  decree  quieting  the  title  In 
Fletcher  and  Churchman  Is  not  binding  and 
conclusive  on  the  defendants  therein,  among 
whom  was  the  appellee,  Reynolds,  because  the 
decree  was  rendered  without  other  notice  than 
publication,  and  five  years  had  not  elapsed 
from  the  rendition  of  the  decree  until  the  deed 
was  made  by  Fletcher  and  Churchman  to  Mrs. 
Stevens,  the  decree  having  been  rendered  June 
4,  1883,  and  the  deed  made  March  3,  18S7. 


'  Consequently,  It  Is  contended  that  the  defeod- 
ants  In  that  decree  had  yet  legal  standing  In 
court,  and  where  not  concluded  by  reason  at 
the  fact  that  they  could  have  had  the  decree 
set  aside,  and  a  new  trial  granted  as  of  rl^it, 
and  have  made  as  full  a  defense  as  If  they 
had  appeared  and  answered  before  defiinlt  un- 
der sections  600,  010,  Bums'  Rev.  St  1894  (sec- 
tions 600,  601,  Rev.  St  1881),  providiiig  for 
opening  a  default  taken  without  otbm  notice 
than  by  publication  in  a  newspaper.  And  it  is 
thirdly  contended  that  the  purchase  by  am>el- 
fant  Mrs.  Stevens  from  Fletcher  and  Church- 
man was,  in  legal  effect,  a  redemption  from 
tbem  and  their  tax  title.  We  have  no  means 
of  knowing  which  one  of  these  proposltians  It 
was  that  the  trial  court  adopted  as  the  basts 
for  Its  conclusions  of  law,  or  that  It  did  not 
adopt  tbem  all.  There  can  be  no  question  that 
the  conveyance  by  the  oxnmissioDer  of  the 
Putnam  circuit  court  to  appellee,  Janaes  M. 
Reynolds,  and  John  L.  Stevens,  to  make  assets 
to  pay  the  debts  of  the  estate  of  James  If. 
Parkes,  deceased,  and  his  widow  at  tbe  same 
time  conveying  her  undivided  third  at  said 
real  estate  to  the  same  grantees,  made  said 
Reynolds  and  John  L.  Stevens  tenants  In  com- 
mon in  the  land.  The  conveyance  afterwards 
by  said  Stevens  and  his  wife  to  their  sod-Id- 
law,  Eaton,  and  the  conveyance  by  said  Baton 
and  his  wife  to  appellant  Margaret  A.  Stevens, 
made  her  a  tenant  in  common  with  appellee, 
James  M.  Reynolds,  in  the  land.  Rev.  St 
1894,  H  3341,  3342  (R^.  St  1881,  K  2922, 
2923);  Mining  Co.  v.  Becklehelmer,  102  Ind 
85,  1  N.  E.  202;  Jennings  v.  Moon,  135  Ino. 
168,  34  N.  E.  996. 

The  principal  contention  of  appellee's  ooon- 
sel  in  support  of  the  conclusions  of  law  is  best 
expressed  in  the  language  borrowed  by  this 
court  and  cited  by  appellee's  counsel  In  Hc- 
Pheeters  v.  Wright,  124  Ind.,  at  page  572.  24 
N.  B.  734,  from  11  Am.  &  Eng.  Enc.  Law,  p. 
1062:  "The  general  rule  la  that  a  ootenant's 
purchase  of  an  outstanding  title  inures  to  the 
benefit  of  all,  whether  the  several  interests  of 
the  different  tenants  accrue  under  the  same  in- 
strument under  different  instruments,  or  by  | 
acts  of  law;  and  In  some  states  this  rule  seeing  < 
to  apply  however  the  tenancy  may  have  been  ' 
formed,  whatever  the  relation  the  cotenants  | 
with  each  other  may  have  been,  and  from  | 
whatever  source  the  outstanding  title  may  have 
been  acquired.  •  •  •  But  In  other  statw 
this  rule  applies  only  when  tenants  stand  in 
some  confidential  rdation  in  regard  to  one 
another's  interest,  so  that  it  would  be  ineq- 
uitable to  permit  one  to  acquire  a  title  soldv 
for  his  own  benefit  in  which  case  he  will  be 
treated  as  a  trustee  for  the  share  of  his  co- 
tenants,  but  persons  acquiring  unconnected  in- 
terests in  the  same  subject  are  not  It  appear?, 
bound  to  any  greater  protection  of  another's  in- 
terests than  would  be  required  of  strangers." 
The  general  i-ule  seems  to  be  that  one  tenan- 
in  common  cannot  denythe  validity  of  the  com- 
mon source  of  title  while  he  himself  claims  or 
remains  in  irassession  thereunder;  nor  will  he 
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be  permitted,  while  remalulDg  In  such  poases- 
■lon,  to  defend  by  proving  a  paiamonnt  title 
or  Interest  in  acme  third  person.  Where  the 
title  or  interest  of  such  tenants  accrues  under 
the  same  instrument  or  act  of  the  parties  or  of 
the  law,  neither  can  deny  the  validity  of  the 
instrument  or  act,  and  each  is  bound  to  pre- 
serve the  estate  In  good  faith  for  the  equal 
benefit  of  aU.  MUUs  v.  Roof,  121  Ind.  360,  23 
N.  £.  255;  Elston  v.  Piggott,  04  Ind.  14.  Nei- 
ther of  such  tenants  can  acquire  an  outstand- 
ing lien  or  title,  and  thereby  oust  his  cotenants, 
or  do  any  other  act  to  prejudice  or  injuriously 
affect  their  interest  in  the  common  property, 
because  the  relation  between  them  is  one  of 
trust  and  confidence.  The  only  right  such  a 
purchase  or  acquirement  confers  on  the  coten- 
ant  securing  It  Is  to  compel  contribution  to  the 
expense  thereof.  Elston  v.  Piggott,  supra; 
Tanney  v.  Tanney,  159  Pa.  St.  277,  28  AtL 
287;  Carpenter  v.  Carpenter,  131  N.  Y.  101. 
29  N.  E.  1013;  Bamberg  v.  Wahlstrom,  140 
111.  182,  29  N.  E.  727;  McPheeters  v.  Wright, 
supra.  But  it  may  be  doubted  whether  the 
case  now  before  us  falls  within  the  rule  above 
stated.  The  appellant  Margaret  A.  Stevens  did 
not  acquire  the  interest  that  made  her  a  ten- 
ant in  common  with  Reynolds  either  by  the 
same  deed  by,  and  at  the  same  time  at,  which 
Reynolds  acquired  his  interest.  An  eminent 
author  (Freem.  Coten.  S  155)  says:  "As  the 
rule  forbidding  the  acquisition  of  adverse  titles 
by  a  cotenant  from  being  asserted  against  bis 
companions  is  always  said  to  be  based  uiksi 
considerations  of  mutual  trust  and  confidence 
supposed  to  be  existing  between  the  parties,  the 
question  naturally  arises  whether  the  rule  is 
applicable  where  the  reasons  on  which  It  Is 
based  are  absent  Joint  tenants,  tenants  by 
entirety,  and  coparceners  always  hold  by  and 
tmder  the  same  title.  Their  union  of  interest 
and  of  title  is  so  complete  that  beyond  all  doubt 
such  a  relation  of  trust  and  confidence  un- 
avoidably results  th^efrom  that  neither  will  be 
permitted  to  act  in  hostility  to  the  interests  of 
the  other  in  refereix^  to  the  Joint  estate. 
Tenants  in  common,  on  the  other  hand,  may 
claim  under  separate  conveyances,  and  through 
different  grantors.  Their  only  unity  is  that 
of  right  to  the  possession  of  the  common  sub- 
ject of  ownersliip.  As  their  connection  is  not 
necessarily  so  intimate  as  that  of  other  co- 
tenants.  It  may  well  be  doubted  whether  they 
should  always  be  subject  to  the  restraints  Im- 
posed upon  the  otliers.  There  are  many  cases 
in  which  the  rule  in  regard  to  the  acquisition 
of  an  adverse  title  by  a  cotenant  is  spoken 
of  in  general  terms  as  applying  to  tenants  in 
common,  irrespective  of  their  special  and  ac- 
tual relations  to  one  another.  But  an  examina- 
tion of  the  decisions  clearly  shows  that  ten- 
ants in  common  are  not  necessarily  prohibited 
from  asserting  an  adverse  title.  If  their  inter- 
ests accrue  at  different  times,  and  under  dif- 
ferent instruments,  and  neither  has  superior 
means  of  Information  respecting  the  state  of 
the  title,  then  either,  unless  he  employs  his 
cotenancy  to  secure  an  advantage,  may  acquire 


and  assert  a  superior  outstanding  title,  es- 
pecially where  the  cotenants  are  not  in  Joint 
possession  of  the  premises,"— citing  Roberts  ▼. 
Thorn,  25  Tex.  736;  Frentz  v.  Klotsch.  28 
Wla  317;  Wright  v.  Speny,  21  Wis.  331;  Brit- 
tln  T.  Handy,  20  Ark.  381;  Matthews  v.  BUss, 
22  Pick.  48;  Rippetoe  v.  Dwyer,  49  Tex.  408; 
King  T.  Rowan,  10  Helsk.  682.  And  this  court 
asserted  the  same  doctrine  in  Elston  v.  Pig- 
gott, supra.  In  that  case  Elston  had  pnrcliased 
Piggott's  farm  at  the  sale  of  Plggott's  as- 
signee in  bankruptcy,  the  bankrupt  baring  a 
wife  at  the  time.  That  sale  made  Elston  the 
owner  of  the  undivided  two-thirds  of  the  land 
and  Plggott's  wife  the  owner  of  the  other 
third  as  tenants  In  common.  A  mortgage  was 
executed  by  Piggott  and  wife  on  the  same  land 
which  had  been  sold  on  foreclosure  sale  on  said 
mortgage,  and  Elston,  after  his  purchase  at 
the  assignee's  sale,  purchased  the  certificate  of 
the  foreclosure  sale,  and  at  the  expiration  of 
the  year  got  a  sherlfTs  deed  thereon,  and  then 
sued  Piggott  and  wife  for  possession.  It  was 
contended  on  behalf  of  Mrs.  Piggott  that,  as 
the  relation  of  tenants  in  common  in  the  land 
existed  between  her  and  Elston  when  be 
bought  the  certificate  of  the  foreclosure  sale. 
It  gave  Elston  no  title  as  against  her,  but  in- 
ured to  her  benefit,  and  tliat  Elston  acquired 
nothing  only  a  right  to  enforce  contribution 
against  her.  It  was  there  said  by  Elliott,  J., 
speaking  for  the  coort,  that:  "The  question 
wliich  is  next  encountered  may  be  thus  stat- 
ed: Does  the  fiict  that  the  appellant,  at  the 
time  he  acquired  the  certificate  of  sale  is- 
sued on  the  decree  of  foreclosure  rendered  on 
the  mortgage  executed  by  Albert  Piggott,  the 
husband,  and  Martha  J.  Piggott,  the  wife,  held 
a  conveyance  for  two-thirds  of  the  land  from 
the  assignee  in  bankruptcy  of  Albert,  the  hus- 
band, executed  after  the  sale  on  the  decree, 
preclude  him,  the  appellant,  from  asserting 
against  Martha  J.,  the  wife,  the  title  founded 
on  the  deed  executed  upon  the  foreclosure 
sale?  Appellee's  counsel  contend  that  the  ap- 
pellant is  precluded  from  asserting  title  under 
the  foreck)sure  sale  because  he  was,  as  they 
affirm,  a  tenant  in  common  with  Martha  3. 
Piggott,  and  could  not,  therefore,  buy  in  an 
outstanding  lien,  and  build  a  title  on  it  The 
general  role  is  that  one  tenant  in  common 
cannot,  by  purchasing  an  outstanding  lien,  ac- 
quire a  title  which  will  evict  his  cotenant. 
This  rule,  however,  is  subject  to  many  ex- 
ceptions, and  obtains  only  where  the  relation 
of  tenants  in  common  exists  In  strictness,  and 
where  the  relation  is  such  as  to  require  a 
mutual  trust  and  confidence.  It  is  impossible 
to  perceive  how  one  who  buys  at  a  sale  made 
by  an  assignee  In  bankruptcy  of  the  husband's 
Interest  becomes  charged,  in  such  a  case  as 
that  embraced  In  our  general  question,  with 
the  duties  of  trust  and  confidence  to  the  wife 
of  the  bankrupt.  The  title  is  not  a  common 
one,  the  interests  are  not  reciprocal,  and  there 
is  no  fiduciary  relationship  created.  The  title 
is  secured  by  virtue  of  a  Judicial  sale,  and 
not  by  the  same  instrument,  nor  from  the 
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same  source,  as  that  from  whldi  tbe  wife's 
claim  is  derived.  There  is,  we  repeat,  nothing 
In  such  a  case  to  create  relations  of  trust  and 
confidence,  and  therefore  the  reason  of  the 
rule  applicable  to  ordinary  cases  fails;  and  the 
time-honored  doctrine  is  that,  -where  the  rea- 
son of  the  rule  ceases,  so  does  the  rule  itself. 
An  examination  of  the  cases  will  show  that  we 
are  right  In  stating  that  the  reason  of  the 
rule  is  that  the  relationship  is  one  Imposinj; 
trust  and  confidence,  and  requiring  the  ten- 
ants not  to  assume  positions  of  hostility.  Mr. 
Freeman  says;"  and  then  is  quoted  the  sec- 
tion of  Freeman  on  Cotenancy  and  Partition 
we  have  already  quoted  above,  citing  the  au- 
thorities there  cited.  And  the  conclusion  of 
this  court  in  that  case  was  that  the  title  of 
Eiston,  founded  on  his  purchase  of  the  out- 
standing lien  against  the  land  held  by  him  and 
Mrs.  Piggott  as  tenants  in  common,  was  good 
against  her,  and  sutBclent  to  oust  her  from 
possession.  Here  the  interest  of  Margaret  A. 
Stevens  accrued  at  a  different  time,  and  un- 
der a  different  instrument,  from  that  at  and 
under  which  the  title  of  James  M.  Reynolds 
accrued.  See  Vasques  v.  Ewing,  24  Mo.  31; 
Coleman  t.  Coleman,  3  Dana,  398. 

But  assuming,  without  deciding,  that  the 
tenancy  here  was  of  such  a  character  as 
to  create  the  relation  of  trust  and  confidence 
between  Mrs.  Stevens  and  Reynolds,  pre- 
cluding either  from  doing  any  act  In  hostil- 
ity to  the  interests  of  the  other,  yet  there 
are  some  other  questions  which  must  be  deter- 
'  mined  favorably  to  the  appellee  before  that 
'principle  can  avail  him  in  this  case.  The 
evident  theory  upon  which  the  complaint 
proceeds  is  that  Mrs.  Stevens'  purchase  from 
Fletcher  and  Churchman  was  voidable  as 
against  appellee  on  account  of  the  relation 
of  cotenancy  between  them,  and  on  account 
of  the  alleged  defect  In  the  notice  to  the 
defendants  in  the  decree  quieting  the  title 
in  Fletcher  and  Churchman,  and  not  on  ac- 
count of  any  fraud  practiced  by  Mrs.  Stev- 
ens in  inducing  them  to  convey  to  her. 
There  is  no  allegation  in  the  complaint  that 
the  plaintiff  desired  to  share  in  the  bene- 
fits of  that  purchase,  or  that  he  had  ever 
offered  to  share  in  the  burdens  thereof;  nor 
Is  there  any  offer  in  the  complaint  to  pay 
his  share  of  the  purchase  money,  or  that  it 
may  be  charged  to  him  in  the  accounting 
for  rents.  The  first  time  that  anything  ap- 
pears in  the  record  recognizing  the  plain- 
tier's  liability  to  contribute  to  the  payment 
of  the  purchase  money  for  the  conveyance 
by  Fletcher  and  Churchman  to  the  defend- 
ant Mrs.  Stevens  is  found  In  the  conclusions 
of  law.  But  the  plaintiff  excepted  to  them 
as  well  as  the  defendant  The  plaintiff's 
exceptions,  however,  do  not  disclose  that  he 
excepted  because  Mrs.  Stevens'  purchase 
was  not  declared  void  as  against  the  plain- 
tiff. But  the  theory  of  the  complaint  to 
that  effect  was  further  evidenced  by  the 
plaintiff  seelcing  in  the  complaint  to  quiet 
his  title  as  against  a  mortgage  executed  by 


Mrs.  Stevens  with  her  husband  on  the  land 
after  her  purchase  from  Fletcher  and 
Churchman  to  secure  a  debt  of  (2,800  to  the 
defendant  Crawford.  Though  the  complaint 
did  not  charge  Crawford  with  any  knowl- 
edge of  any  of  the  facts  whatever,  yet  the 
decree,  following  the  theory  of  the  com- 
plaint that  Mrs.  Stevens'  pnrcliase  was 
void,  quieted  the  plaintiff's  title  against  the 
defendant  Crawford's  mortgage.  Mr.  Free- 
man, from  whom  we  have  quoted  above  on 
the  point  now  in  hand,  in  section  156  says: 
"The  purchase  made  by  a  cotenant  Is  not 
void,  nor  does  the  Interest  so  acquired  by 
him,  or  any  part  of  it,  by  operation  of  law, 
vest  In  his  cotenants.  They  may  not  wish 
to  share  In  the  benefits  of  his  purchase; 
for,  in  their  Judgment,  the  title  purchased 
by  him  may  not  be  paramount  to  that  be- 
fore held  in  common.  The  law  gives  them 
a  privilege  which  they  may  assert  This 
privilege  consists  in  the  right  to  obtain  a 
conveyance  of  the  tltie  bought  in  upon  their 
paying  their  share  of  the  price  at  which  It 
was  bought  The  privilege  may  be  waived 
by  an  express  refusal  to  reimburse  the  co- 
tenant  for  his  outlay,  or  by  such  a  course  of 
action  as  necessarily  implies  such  a  refusal 
The  right  of  a  cotenant  to  share  In  the  bene- 
fit of  a  purchase  of  an  outstanding  claim  is 
always  dependent  on  his  having  within  a 
reasonable  time  elected  to  bear  his  portion 
of  the  expense  necessarily  incurred  in  the 
acquisition  of  the  claim.  A  most  natural 
and  material  Inquiry,  then.  Is,  what  is  a 
reasonable  time?  To  this  inquiry  no  posi- 
tive answer  can  be  given.  In  this,  as  in  all 
other  questions  In  regard  to  reasonable  time, 
no  doubt  each  case  must  necessarily  be  de- 
termined upon  its  own  peculiar  circum- 
stances. The  cotenant  asking  a  court  of 
equity  to  award  him  the  benefit  of  a  pur- 
chase must  show  reasonable  diligence  tn 
making  his  election.  Whatever  delay  be 
may  have  occasioned  must  be  entirely  con- 
fiistent  with  perfect  fair  dealing  on  his  part, 
and  in  no  wise  attributable  to  an  effort  to 
retain  the  advantages  while  be  shirks  the 
responsibilities  of  the  new  acquisition." 
An  additional  reason  why  the  complaint  In 
this  case  proceeded  upon  the  theory  that 
Mrs.  Stevens'  purchase  was  void  because  of 
the  relation  of  cotenancy  and  defective  no- 
tice to  Reynolds  Is  found  in  the  fact  that 
the  complaint  did  not  ask  to  have  a  convey- 
ance made  to  him  upon  the  plaintiff  paying 
his  share  of  the  price;  and  the  further  fact 
that  it  Is  not  alleged  that  the  plaintiff 
elected  within  a  reasonable  time,  or  that  he 
ever  elected,  to  bear  his  portion  of  the  ex- 
pense and  share  In  the  benefits  of  the  pur- 
chase. Nor  was  there  any  finding  of  these 
facts,  and,  If  there  had  been,  they  would 
have  been  outside  of  the  issues,  and  with- 
out force,  for  that  reason.  Neither  Is  there 
any  conclusion  of  law  that  the  appellee  wa« 
entitled  to  such  a  conveyance,  and.  If  there 
had  been,  it  would  have  been  erroneous  for 
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Trant  of  the  t&et  found  to  rest  on.  Tb«e- 
fore  tbe  conclusions  of  law  stated  can  only 
rest  on  the  assumption  that  Mrs.  Stevens' 
pnrchase  was  void  In  law  on  account  of  the 
relation  of  cotenancy,  or  want  of  notice  to 
the  defendants  In  the  decree  quieting  Fletch- 
er and  Churchman's  titles.  That  Is  -erro- 
neous, even  though  the  facts  found  should 
be  held  to  establish  that  character  of  coten- 
ancy between  the  parties  that  carries  with 
it  the  relation  of  trust  and  confidence,  which 
precludes  either  from  acting  in  hostility  to 
the  interests  of  the  other,  unless  Fletcher 
and  Churchman's  decree  was  void  for  want 
of  notice  to  the  defendants  therein.  There 
is  no  claim  in  appellee's  brief  that  it  was 
yoid  or  Invalid  for  that  reason,  or  for  the 
reason  that  the  publication  notice  of  that 
proceeding  was  procured  on  an  affidavit 
that,  after  diligent  inquiry,  the  residence  of 
the  defendants  was  unknown,  though  they 
all  resided  in  this  state.  The  statute  au- 
thorized such  a -notice  on  such  an  affidavit. 
Bev.  St  1894,  {  320  (Bev.  St  1881,  {  318). 
Defects  in  the  affidavit,  or  its  falsity,  will 
not  subject  the  Judgment  to  collateral  at- 
tack. Dowell  V.  Lahr,  97  Ind.  146;  Quarl 
T.  Abbett,  102  Ind.  233,  1  N.  E.  476;  Essig 
y.  Lower,  120  Ind.  239,  21  N.  B.  1090;  Good- 
eU  V.  Starr,  127  jLnd.  198,  26  N.  B.  793.  Nor 
did  the  fact  that  the  Judgment  was  liable 
to  be  opened  up  on  application  to  let  in  a 
defense  impair  its  conclusive  force  so  long 
as  it  stood  unopened.  Bev.  St  1894,  |  609 
(Bev.  St  1881,  S  600).  We  need  not  and  do 
not  decide  what  effect  the  fraud  of  Mrs. 
Stevens,  as  stated  in  the  special  finding, 
bad  on  her  deed  from  Fletcher  and  Church- 
man, because  the  facts  concerning  such 
fraud  stated  in  the  special  finding  are  out- 
side of  the  issues,  and  for  that  reason  must 
be  disregarded.  Neutz  v.  Coke  Co.,  139  Ind. 
411.  39  N.  B.  147,  and  authorities  there  cited; 
Brown  v.  Will,  103  Ind.  71,  2  N.  E.  283; 
Thomas  v.  Dale,  86  Ind.  435;  Town  of 
Cicero  V.  Clifford,  53  Ind.  191;  Boardman  t. 
Griffin,  62  Ind.  101.  The  circuit  court  erred 
In  its  conclusions  of  law.  The  Judgment  is 
reversed,  and  the  cause  remanded,  with  in- 
structions to  grant  leave  to  reform  the  is- 
sues, if  the  appellee  shall  desire  to  amend 
his  complaint 


(142  Ind.  iU) 

PENNSYLVANIA  CO.  v.  STATE. 

(Supreme  (Tonrt  of  Indiana.     Nov.  1,  1895.) 

Bailroad  Companies— Statdts  Bb<)biiuho  Black- 
boards IN  8TATIOK8  WITH  NoTICB   OP   DeLATBD 

Trains— Vauditt  — Action   fob   Penalties- 
Limitation. 

1.  Act  March  9. 1889  (Ber.  St.  1894,  H  6186, 
6187;  Elliott's  Supp.  »  1088.  1089),  requiring 
railroad  companies  lo  place  in  each  passenger  de- 
pot where  there  is  a  teleRraph  office  a  blackboard, 
and  note  thereon  whether  trains  are  late,  and.  If 
80,  bow  much,  is  not  void  for  ambijiai^.  State 
T.  Indiana  &  I.  S.  B.  Co.,  32  N.  B.  817, 133  Ind. 
es.  followed. 


2.  Such  act  Is  not  a  regulation  of  interstate 
commerce,  within  the  prohibition  of  the  fedoal 
constitation.  State  v.  Indiana  &  I.  8.  B,  Co., 
32  N.  B.  817,  133  Ind.  68,  foUowed. 

3.  Act  March  9, 1889  (Bev.  St  1894,  H  5186, 
5187;  Elliott's  Supp.  S§  1088,  1069),  requiring 
railroad  companies  to  idace  in  each  passenger  de- 
pot where  there  is  a  telegraph  office  a  blackboard, 
and  note  thereon,  at  least  20  minutes  before  the 
time  for  the  arrival  of  each  passenger  train,  the 
fact  as  to  whether  sndi  train  is  on  time,  and.  if 
late,  how  mnch,  contains  oo  emergency  clause, 
and  provides  ttiat  compliance  with  it  shall  begin 
"immediately"  after  the  taking  effect  of  the  act. 
It  went  into  effect  May  10,  1889,  on  distribntion 
and  proclamation  of  the  governor.  Held,  that 
the  companies  had  a  reasonable  time  after  the 
passage  of  the  act  and  before  it  took  effect,  in 
wliich  to  prepare  for  compliance  therewith. 

4.  Act  March  9,  ISi^  (Bev.  St  1894,  H 
6186,  6187;  Elliott's  Supp.  if  1088,  1089),  re- 
quires railroad  companies  to  place  in  each  pas- 
senger depot  where  there  is  a  telegraph  office,  a 
blackboard  on  which  they  shall  note,  at  least  20 
minutes  before  the  schedule  time  for  the  arrival 
of  each  passenger  train,  the  fact  as  to  whether 
such  train  is  on  schedule  time,  and.  if  late,  how 
much,  and  provides  penalties  for  each  violation,  to 
be  recovered  by  action  in  the  name  of  the  state 
by  the  prosecuting  attorney,  and  that  one-half 
the  amount  recovered  shall  go  to  such  attorney. 
Beld  that,  in  an  action  to  recover  such  penalties, 
a  railroad  company  cannot  question  the  validity 
of  the  law,  on  the  ground  that  the  provision  re- 
specting the  prosecuting  attorney  is  in  conflict 
with  Const  art  8,  f§  2,  3,  which  provide  that 
the  fines  assessed  for  breaches  of  the  penal  laws 
of  the  state,  and  all  forfeitures  which  may  ac- 
crue, shall  constitute  parts  of  the  common  school 
fimd,  and  the  principal  at  such  fnnd  "shall  re- 
main a  perpetDal  fund,"  and  "shall  never  tie 
diminUhed." 

5.  Such  act  is  not  open  to  the  objections 
that  it  provides  for  spedai  judgments  in  favor  of 
particular  persons  and  against  particular  persons; 
that  It  provides  a  spectkl  statutory  action,  and 
authorizes  a  particular  judgment  m  favor  of  a 
particular  officer  against  particular  persons;  and 
tliat  it  gives  a  particular  officer  a  part  of  the  pen- 
alty, and  so  requires  judgment  in  favor  of  such 
officer, — and  thereby  conflicts  with  Const,  art.  4, 
§  22.  snbd.  3,  forbidding  special  acts  regulating 
practice  in  courts  of  justice. 

6.  In  an  action  to  recover  penalties  for  vio- 
lation of  such  act  the  railroad  company  cannot 
claim  that  It  does  not  comply  with  Const,  art.  4. 
S  22,  providing  that  the  general  assembly  shall 
not  pass  local  or  special  laws  "in  relation  to  fees 
or  salaries,  except  that  the  laws  may  he  so  made 
as  to  grade  the  compensation  of  officers  in  propor- 
tion to  the  population  and  the  necessary  service 
required,"  on  the  ground  that  the  prosecuting 
attorney  participates  in  the  recovery,  and  that 
defendant  aside  from  its  interest  in  common 
with  that  of  the  pewle  of  the  state,  has  an  in- 
terest in  the  distribution  of  the  fund  recovered  as 
penalties  for  its  violation. 

7.  Such  act  does  not  violate  Const  art  1,  ^ 
23,  forbidding  the  granting  to  any  citizen,  or  class 
of  citizens,  privileges  or  immunities  which,  upon 
the  same  terms,  shall  not  equally  belong  to  alt 
citizens;  nor  U.  S.  Const,  art.  14,  g  1,  providing 
that  no  state  shall  deny  to  any  person  equal  pro- 
tection of  the  law. 

8.  The  fact  that  there  fa  a  railway  in  the 
state  which  has  no  stations  or  telegraph  facili- 
ties, but  is  operated  by  a  system  of  telephones,  to 
which  railway  such  act  does  not  apply,  does  not 
make  it  subject  to  the  objection  that  it  lacks  uni- 
formity, as  roquirpd  by  Const,  art.  4.  (S  22.  23. 
.Statp  V.  In.iinna  &  I.  S.  K.  Co.,  32  N.  B.  817. 
1.33  Ind.  C9.  and  State  v.  I'ennsylvania  Co.,  32 
N.  E.  822,  1.S3  Ind.  700.  followed. 

9.  Rev.  St.  1894.  S  294  (Rev.  St.  1881,  {  293). 
providing  that,  "for  forfeitures  or  penalties  given 
ny  statute,"  actions  shall  be  commenced  within 
two  years  after  the  cause  of  action  has  accrued. 
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does  not  apply  to  actions  In  the  name  of  the  state 
to  recover  penalties,  since  Rev.  St.  1894,  §  305 
(Rev.  St  l681,  {  304).  provides  that  "limitations 
of  actions  shall  not  bar  the  state  except  as  to 
stiretiea." 

Appeal  from  circuit  court,  Scott  counl^; 
Thomas  C.  Batcbelor,  Judge. 

Action  by  the  state  of  Indiana  against  the 
Pennsylvania  Comi>any  to  recover  penalties 
for  the  violation  of  Act  March  9,  1889,  re- 
quiring railroad  companies  to  place  in  eacb 
passenger  depot  located  at  any  station  in  tbe 
state  at  which  there  is  a  telegraph  office  a 
i>laclclM>ard,  and  note  thereon,  at  least  20 
minutes  before  the  schedule  time  for  tbe  ar- 
rival of  each  passenger  train  stopping  at 
such  station,  tbe  fact  whether  sucli  train  Is 
on  schedule  time  or  not,  and.  If  late,  how 
much;  and  that,  for  each  violation  of  tbe 
provisions  of  such  act,  tbe  company  shall 
forfeit  and  pay  tbe  sum  of  $25,  to  be  recov- 
ered in  a  civil  action  to  be  prosecuted  by 
tbe  prosecuting  attorney  of  tbe  county  in 
which  the  neglect  or  refusal  occurs,  in  the 
name  of  tbe  state,  one-balf  of  which  shall 
go  to  tbe  prosecuting  attorney,  and  the  re- 
mainder shall  be  paid  to  the  county  in  which 
the  proceedings  are  Iiad,  and  be  part  of  the 
school  fund.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

S.  Stanslfer  and  Elliott  &  Elliott,  for  ap- 
pellant A.  G.  Smith,  Ex-Atty.  Gen.,  and 
W.  A.  Ketcham,  Atty.  Gen.,  for  tbe  State. 

HACKNEY,  J.  This  was  an  action  by  tbe 
appelle«  for  tbe  recovery  of  penalties  for  tbe 
violatl(«  of  tbe  act  of  Match  9.  1889  (Rev. 
St  1894,  ii  5186,  5187;  EUiott's  Supp.  «§ 
1088,  1089).  The  complaint  was  in  73  para- 
graphs, and  each  charged  a  distinct  viola- 
tion of  said  act  in  the  failure  of  the  appe- 
lant to  note,  upon  a  bIacl£l>oard,  at  least  20 
minutes  I)efore  the  schedule  time  of  the  ar- 
rival of  passenger  trains,  the.  fact  as  to 
whether  sncta  trains  were  on  schedule  time, 
and,  if  late,  how  much.  The  paragraphs  ap- 
ply to  different  trains  and  different  days, 
including  trains  stopping  at  Scottsburgh 
from  May  10,  1889,  to  May  19,  1889.  The 
complaint  was  filed  on  tbe  9th  day  of  May, 
1891,  and  summons  was  issued  thereon  June 
4,  1891.  Demurrers  were  overruled  to  tbe 
several  paragraphs  of  complaint,  and  the 
appellant  answered  in  five  paragraplis,  to  the 
four  affirmative  paragraphs  of  which  tbe  de- 
murrers were  sustained.  Upon  a  trial  there 
was  a  finding  and  Judgment  in  favor  of  tbe 
appellee  for  |1,40O.  Questions  of  tbe  consti- 
tutionality of  said  act  bring  the  appeal  within 
tbe  Jurisdiction  of  this  court. 

Tbe  second  paragraph  of  answer  alleged 
that  on  May  10,  1889,  when  the  act  took  ef- 
fect the  appellant  was  operating  220  miles 
of  railway,  having  50  passenger  stations, 
with  depots  and  telegraph  offices;  and  that, 
when  the  statute  toolc  elteet,  the  appellant, 
"exercising  due  care  and  reasonable  expedi- 
tiuc,  proceeded  to  and  did  prepare  black- 


boards tiiree  feet  long  and  two  feet  wide, 
and  placed  one  In  a  conspicuous  place  in  eacb 
of  said  passenger  stations,  including  tbe  one 
mentioned  in  the  complaint  all  of  whl<^ 
was  done  by  May  18,  1889,  anid  it  Is  averred 
that  the  work  could  not  have  been  dcHie 
within  a  shorter  period  of  time"  Tlje  third 
paragraph  pleaded  sut>stantially  the  same 
facts,  with  the  conclusion  "that  it  reasonably 
and  conveniently  required,  to  wit  seven  days. 
within  which  to  prepare  and  place  said  black- 
boards as  aforesaid."  Tbe  fourth  paragrapb 
alleged  the  placing  of  blackboards  in  the  de- 
pots mentioned  in  the  complaint  by  May  18, 
1889;  that  summons  did  not  issue  until  Jane 
11,  1891;  and  that  tbe  action  was  commMi- 
ced  more  than  two  years  after  each  of  tbe 
causes  of  action  sued  on  liad  accrued.  The 
fifth  paragraph  was  substantially  the  same 
as  the  fourth. 

As  will  be  observed,  the  second  and  tliird 
paragraphs  proceeded  upon  tbe  theory  that 
after  the  law  was  distributed,  and  had,  by 
tbe  proclamation  of  the  governor,  gone  into 
effect  the  companies  affected  by  It  would 
have  a  reasonable  time  In  which  to  prepare 
and  place  blackboards  upon  which  to  note 
tbe  time  of  arrival  of  trains,  and  that  socb 
reasonable  time,  as  alleged  in  the  third  para- 
grapli,  was  seven  days.  In  discussing  the 
sufficiency  of  the  complaint,  the  proposition 
is  also  pressed  that  companies  wexe  entitled 
to  a  reasonable  time,  after  the  law  was  de- 
clared In  force,  within  which  to  prepare  for 
compliance  with  its  requirements.  The  lan- 
guage of  the  act  as  to  the  time  when  compli- 
ance shall  begin  Is:  "Immediately  after  [the] 
taking  effect  of  this  act"  If  there  had  been 
an  emergency  clause,  under  which  penalties 
would,  by  the  letter  of  tbe  law,  have  at- 
tached at  once  upon  its  passage,  manifestly 
it  would  have  worked  great  hardship  to  hold 
that  the  legislature  meant  to  inflict  heavy 
penalties  for  falling  to  do  that  which  neces- 
sarily required  time  for  preparation  to  do. 
Probably  tbe  situation  thus  stated  would 
have  required  tbe  holding  that  the  word 
"immediately"  was  not  employed  to  exclude 
the  intervention  of  a  reasonable  time  within 
which  to  prepare  and  place  tbe  boards  re- 
quired. So  we  may  say  with  reference  to 
the  time  when  the  law  went  into  force  (May 
10,  1889),  If  that  were  tbe  first  notice  that 
railway  companies  were  required  to  take  of 
the  law.  As  we  find  it,  the  law  was  ap- 
proved March  9,  1889,  and  was  prodaimed 
In  force  May  10,  1889,— more  than  60  days, 
and,  upon  tbe  allegations  of  the  ans^ver, 
an  abundant  time  within  which  to  prepare 
for  compliance  with  the  law  and  for  the 
avoidance  of  the  prescribed  penalties.  The 
law,  having  passed  witbont  an  emergency 
clanse,  was  not  in  force  until  May  10,  18S9. 
However,  that  Its  passage  by  the  legislature, 
and  tbe  declaration  of  the  constitution  that 
it  should  be  in  force  from  its  distribution 
and  the  proclamation  of  the  governor,  were 
notice  to  lailway  companies  sufficient  to  ena- 
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ble  tbem  to  prepare  for  Its  requirements,  we 
have  no  doubt.  It  Is  one  of  the  frequently 
declared  objects  of  section  19,  art  4,  of  the 
state  constitution,  requiring  that  the  sub- 
ject of  an  act'  "shall  be  expressed  In  the 
title,"  "to  fairly  apprise  the  people,  through 
such  publication  of  legislative  proceedings 
as  Is  usually  made,  of  the  subjects  of  legis- 
lation that  are  being  considered,  in  order 
that  they  may  hare  ah  opportunity  of  being 
heard  thereon,  by  petition  or  otherwise,  If 
they  sball  so  desire."  Cooley,  Const.  Um. 
(6th  Ed.)  p.  ITl;  Henderson  t.  Insurance 
Co.,  135  Ind.  23,  34  N.  B.  505.  There  was 
the  same  emergency  for  the  existence  of  the 
law  between  March  9  and  May  10, 18S9,  as 
that  following  those  periods,  and  the  omis- 
sion of  an  emergency  clause  was,  probably, 
to  enable  companies  to  prepare  to  comply 
with  the  law  when  It  should  be  declared  that 
penalties  were  eufwceable.  It  Is  not  claimc4 
that  the  legislature  possessed  no  power  to 
enact  that  penalties  should  attach  at  once 
Upon  the  passage  of  the  law  or  the  declara- 
tion that  it  had  been  published.  The  con- 
tention, as  we  understand  it,  is  that  the  leg- 
islature will  not  be  deemed  to  have  Intend- 
ed so  harsh  a  measure.  The  question  being 
one  of  Intention,  and  not  of  power,  and  the 
word  "Immediately"  ordinarily  signifying 
"without  interral  of  time,"  we  must  con- 
clude that  the  legislature  omitted  the  emer- 
gency clause,  and  provided  that  compliance 
should  follow  "immediately  after  [the]  tak- 
ing effect  of"  the  act,  thereby  Intending  to 
give  to  railway  companies  the  period  extend- 
ing from  the  passage  of  the  act  to  the  proc- 
lamation of  the  governor  In  which  to  prepare 
for  compliance  without  penalties.  Aside 
from  the  question  of  legislative  intent  to 
give  such  opportunity,  and  also  of  the  con- 
structive or  implied  notice  of  the  passage 
of  the  act,  and  presuming  that  power  existed 
to  enforce  penalties  "without  interval  of 
time"  for  preparation,  It  then  becomes  a 
question  of  legislative  judgment,  not  review- 
able by  the  courts,  and  a  question  of  the 
good  faith  of  railway  companies  in  possibly 
possessing  actual  Imowledge  of  the  law,  but 
delaying  beyond  the  period  for  its  enforce- 
ment, without  steps  to.  meet  its  requirements, 
—a  question  not  made  by  the  answers,  and 
not  subject  to  review. 

The  sufficiency  of  the  fourth  and  fifth  an- 
swers depends  upon  sections  294  and  305,  Rev. 
St.  1894  (sections  293  and  304,  Rev.  St  1881). 
The  first  provides  that,  "for  •  •  •  a  for- 
feiture or  penalty  given  by  statute,"  actions 
shall  be  commenced  within  two  years  after 
the  cause  of  action  has  accrued.  The  appel- 
lant, standing  upon  this  pirovision,  insists  that 
the  penalties  sued  for  accrued  before  May  19,' 
1889;  that  while  the  complaint  was  filed  on- 
the  9th  day  of  May,  1891,  summons  was  pot, 
issued  and  the  suit  not  commenced.  In  con- 
templation of  law,  until,  as  the  answer  al- 
leges, the  11th  day  of  June,  1891.  To  this 
proposition  is  cited  section  310,  Rev.  St.  1894 


(section  314,  Rer.  St  18S1),  which  provides 
that  "a  civil  action  shall  be  commenced  by  fil- 
ing in  the  office  of  the  clerk  a  complaint,  and 
causing  a  summons  to  issue  thereon;  and  the 
action  shall  be  deemed  to  be  commenced  from 
the  time  of  issuing  the  summons."  In  view 
of  section  303  (304),  supra,  we  need  make  no 
decision  of  the  force  of  the  appellant's  position 
thus  stated,  since  that  section  provides  that 
"limitations  of  actions  shall  not  bar  the  state 
of  Indiana,  except  as  to  sureties."  Very  plain- 
ly, we  think,  the  limitation  insisted  upon  by 
the  appellant  does  not  apply  where  the  cause  of 
action,  as  in  this  case,  is  In  favor  of  the  state 
of  Indiana. 

Invoking  the  rule  of  strict  construction  for 
penal  statutes,  appellant's  learned  counsel, 
with  much  ability,  attack  the  act  in  question 
as  void  for  ambiguity.  The  first  duty  of  the 
courts.  In  the  construction  of  statutes,  is  to  as- 
certain the  intention  of  the  legislature  in  the 
enactments,  whether  such  statut:e8  fail  within 
the  rule  calling  for  a  strict  or  that  calling  for 
a  liberal  interpretation.  All  of  the  alleged  am- 
biguities of  the  act  in  question  must  be  tested 
In  the  light  of  the  legislative  Intention,  ascer- 
tained from  within  the  lines  of  the  act  There 
is  no  guide  to  the  ascertainment  of  legislative 
intentioh  by  which  in  every  case  the  inter- 
preters may  be  led,'  with  unerring  certainty, 
to  the  one  conclusion;  yet  It  is  the  manifest 
policy  of  the  law  that  interpretation  of  a  giv- 
en act  shall  not  be  so  varying  and  imstable  as 
to  yield,  like  the  kaleidoscope,  a  new  view  as 
each  new  hand  turns  the  instrument  While 
the  act  lis  not  drawn  with  the  care  and  skill 
that  its  importance  to  the  public  and  to  rail- 
way management  should  have  required,  we 
feel  that  its  meaning  having  been  considered 
and  determined  by  our  predecessors,— a  bench 
Justly  distinguished  for  its  learning  and  abili- 
ty,—we  cannot  review  that  decision,  upon  the 
very  questions  then  made,  though.  If  a  question 
of  first  Impression,  some  of  us  might  incline 
to  a  different  view.  See  State  t.  Indiana  & 
I.  S.  R.  Co.,  133  Ind.  69,  32  N.  E.  817;  State  v. 
Pennsylvania  Co.,  133  Ind.  700,  32  N.  E.  822. 

All  that  we  have  said  with  relation  to  the 
Interpretation  of  the  act,  against  the  objection 
that  It  is  ambiguous,  may  be  said  concerning 
the  renewed  objection  that  cmnulative  penal- 
ties are  not  permitted,  but  tliat  the  recovery 
is  lintlted  to  one  "for  each  violation  of  the  pro- 
visions of  the  act  in  falling  to  report  or  in 
making  a  false  report,"  apd  that  only  when  a 
blackboard  sliall  have  been  "placed  in  the  de- 
pot 'upon  which'  to  write  the  fact"  etc.  It  is 
here  insisted,  as  it  was  in  the  cases  above  cited, 
that  the  act  in  question  violates  sections  2  and 
3  of  article  8  of  the  constitution,  wiilch  sec- 
tions provide  tliat  "the  fines  assessed  for 
breaches  of  the  penal  laws  of  the  state  and 
all  forfeitures  wtfich  may  accrue"  shall  consti- 
tute- parts  of  tlie  common  school  fund,  and 
provide,,  further,  that  the  principal  of  such 
fund  "shall  remain  a  per];>etnal  fund,"  and 
"shall  never  be  diminished."  This  proposition 
is,  directed  to  the  penal  provision  of  seiction  2 
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of  the  act,  which  provides  "that  for  each  tIo- 
lation  of  *  •  •  thte  act  •  •  •  shaU 
forfeit  and  pay  the  Bnm  of  twenty-flve  dollais, 
to  be  recovered  In  a  civil  action,  to  be  prosecut- 
ed by  the  prosecuting  attorney,  •  •  •  In 
the  name  of  the  state  of  Indiana,  one-half  of 
which  shall  go  to  said  prosecuting  attorney, 
and  the  remainder  to  be  paid  over  to  the 
county  in  which  such  proceedings  are  had,  and 
sbaU  be  part  of  the  common  school  fund." 
The  objection  urged  against  the  act  In  this  re- 
spect is  that  the  recovery,  treated  as  a  fine  or 
as  a  forfeiture,  was  made,  by  the  constitution, 
a  part  of  the  common  school  fund,  and  could 
not  be  diverted  therefrom  or  diminished  by 
appropriating  it  to  the  payment  or  benefit  of 
public  ofilcers.  In  addition  to  what  was  said 
of  this  proposition  in  the  former  cases,  we  ex- 
press our  conclusion  that  the  appellant  may  not 
avail  itself  of  the  objection.  The  recovery,  as 
far  as  ofTenders  are  concerned,  is  fixed,  not  to 
be  recovered  by  the  prosecuting  attorney,  but 
by  the  state  of  Indiana.  If,  as  insisted,  the 
provision  that  "one-lialf  •  •  ♦  shall  go  to 
prosecuting  attorney"  should  vl<^te  the  consti- 
tution, that  conclusion  would  not  excuse  the 
appellant  from  paying  the  penalty,  and  would 
certainly  not  render  invalid  that  provision 
j  which  creates  the  penalty,  and  subjects  the  ap- 
pellant to  its  payment.  If  the  provision  that 
one-half  of  the  penalty  shall  go  to  the  prose- 
cuting attorney  were  unconstitutlona],  that 
I  would  be  a  question  properly  arising  between 
the  state,  for  the  benefit  of  the  common  scho<d 
fund,  and  such  prosecuting  attorney. 
I  It  Is  here  further  urged  that  the  act  infringes 
tliat  provision  of  the  federal  constitution  which 
reserves  to  congress  the  power  to  regulate  in- 
terstate commerce.  This  question  was,  in  oin: 
opinion,  fully  and  correctly  settled  against  the 
appellant's  position  in  the  cases  of  State  V.  Indi- 
ana &  I.  S.  R.  Co.,  supra,  and  State  v.  Pennsyl- 
vania Co.,  supra. 

i  It  is  insisted  that  the  act  violates  the  second 
subdivision  of  section  22,  art  4,  of  the  state 
constitution,  which  forbids  the  enactment  of 
local  or  special  laws  "for  the  punishment  of 
crimes  and  misdemeanors."  The  argument  of 
counsel  proceeds  upon  such  a  broad  construc- 
tion of  the  word  "misdemeanors"  as  would  in- 
clude all  violations  of  duty  for  which  penalties 
may  be  provided,  though  such  penalties  may 
be  recoverable  In  civil  actions,  and  as  not 
limited  to  offenses  punishable  by  crimhial  pro- 
cedure, and  whose  penalties  are  Imposed  as 
fines  or  by  imprisonment  In  the  county  Jail. 
While  there  may  be  Instances  in  which  this 
word  should  be  given  the  meaning  here  insist- 
ed upon,  we  doubt  that  such  was  the  meaning 
in  which  It  was  employed  in  the  constitution. 
However  thte  may  be,  the  question  yet  re- 
mains to  be  determined,  is  the  act  local  or  spe- 
cial? Counsel  claim  that  it  is  special.  In  "reg- 
ulating the  practice  tai  courts  of  Justice,"  as 
forbidden  by  subdivision  3,  §  22,  art.  4,  of  the 
constitution.  They  say:  "Considered  as  af- 
fecting the  form  and  substance  of  the  Judg- 
ment, the  act  ia  special:   (1)  Because  It  pro- 


vides for  special  Judgments  In  favor  of  par- 
ticular persons  and  against  particular  persons; 
(2)  because  it  provides  a  special  statutory  ac- 
tion, and  authorizes  a  iiartlcular  Judgment  in 
favor  of  a  particular'  officer  against  pcuticular 
persons;  (3)  because  it  gives  a  particular  of- 
ficer a  part  of  a  penalty,  and  thereby  requires 
Judgment  In  favor  of  such  officer."  These 
propositions  grow  out  of  a  strained  constmc- 
tlon  of  the  act,  and,  in  our  opinion,  cannot  be 
maintained.  The  act  does  not  require  a  spe- 
cial form  of  Judgment  There  is  nothing  in 
the  act  directing  or  suggesting  that  the  form 
of  Judgment  shall  be  other  than  that  governed 
by  the  general  practice  act  The  proceeding 
and  Judgment  are,  so  far  as  the  provisions  o< 
the  act  are  concerned,  subject  to  the  direction 
of  the  Code.  It  is  true  that  the  action  Is  by 
and  In  the  name  of  the  state.  TUs  provision 
cannot  be  condemned  as  special;  Indeed,  we 
do  not  understand  counsel  to  so  claim.  Nor 
can  It  be  true  that  the  Judgment  is  required 
to  be  entered  in  favor  of  the  state  of  Indiana 
and  of  the  prosecuting  attorney  Jointly  or  in 
severalty.  The  provision  that  one-half  of 
the  recovery  shall  go  to  the  prosecuting  attor- 
ney was  intended  as  a  method  of  compensating 
that  (MDcer,  and  to  encourage  the  active  en- 
forcement of  the  law  against  its  violators,  and 
was  not  Intended  to  require  the  prosecutor  to 
become  a  party  litigant,  either  as  affecting  the 
pleadings  or  the  Judgment  That  the  prose- 
cutor is  given  a  share  in  the  results  of  the  liti- 
gation no  more  requires  that  the  Judgment 
shall  be  entered  In  his  favor  ttian  that  an 
attorney's  privilege  to  maintain  a  lien  for  his 
services  requires  that  the  Judgment  in  his  cli- 
ent's favor  shall  be  so  entered  as  to  Include  his 
claim  for  fees. 

The  constitutional  validity  of  the  act  Is  fur- 
ther questioned  as  not  In  compliance  with  the 
fourteenth  subdivision  of  section  22,  art  4.  of 
the  state  constitution,  which,  together  with  the 
context,  provides  that  the  general  assembly 
€haM  not  pass  local  or  special  laws  "In  relation 
to  fees  or  salaries,  except  that  the  laws  may 
be  so  made  as  to  grade  the  compensation  ot 
officers  in  proportion  to  the  population  and  the 
necessary  services  required."  As  may  be  ob- 
served, this  proposition  involves  the  theory  that 
the  prosecuting  attorney  participates  in  the  re- 
covery, and  that  the  appellant,  aside  from  its 
interest  In  common  with  that  of  the  people  of 
the  state,  has  an  interest  in  the  distribution  of 
the  fund  recovered  as  penalties  for  violations 
of  the  act  This  theory,  as  we  have  already 
shown,  is  not  tenable  so  far  as  this  case  is 
concerned,  and  can  have  place  only  In  a  case 
Involving  the  right  of  the  prosecuting  attor- 
ney to  enforce  his  claim  to  one-half  of  the 
Judgment 

It  te  suggested  by  counsel  that  the  act  vio- 
lates section  23,  art  1,  of  the  constitution, 
which  forbids  the  granting  "to  any  citlzoi  <x 
class  of  citizens,  privileges  or  Immunities 
which,  upon  the  same  terms,  shall  not  equally 
belong  to  all  citizens."  This  sugeestion  has 
its  force  In  the  idea  that  persons  traveling  from 
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railway  stadons  at  which  there  axe  no  tele- 
graph offices  are  entitled  to  the  same  Infonna- 
tlOD  as  to  the  arrival  of  trains  aa  those  travel- 
ing ftt>m  stations  having  telegraph  facilities. 
So  manifestly  does  the  act  In  anestlon  permit 
all  classes  to  avail  themselves  of  the  benefits 
Intended  by  It  that  we  can  hardly  believe  this 
suggestion  to  have  been  seriously  made.  With- 
in the  borders  of  the  state  there  Is  no  citizen  or 
class  of  citizens  given  a  privilege  or  an  immu- 
nity by  this  act  which,  "upon  the  same  terms, 
shall  not  equally  belong  to  all  citizens."  This 
provision  of  the  constitution,  if  applied  as  ap- 
pellant suggests,  would  forbid  the  enactment 
of  a  law  permitting  the  construction  of  a  rail- 
way passing  through  cities  and  avoiding  towns, 
or  passing  through  some  cities  and  avoiding 
others.  This  law  does  not  grant  a  privilege, 
nor  extend  hnmunity.  It  simply  requires  that 
railway  management  shall  observe  a  given  rule. 
Intended  for  the  benefit  of  every  one  who  may 
avail  himself  of  It 

What  we  have  said  of  this  suggestion  ap- 
plies with  like  force  to  the  appellant's  further 
suggestion  that  under  section  1,  art.  14,  of  the 
federal  constitution,  no  state  shall  "deny  to  any, 
I)erson  within  its  Jurisdiction  the  equal  protec- 
tion of  the  laws." 

The  only  remaining  question  presented  by 
counsel  is  that  this  act  is  local  and  special,  and 
therefore  lacks  uniformity  of  operation,  as  for- 
bidden by  sections  22,  23,  art.  4,  of  the  state' 
constltntlon.  This  question  proceeds  upon  the 
two  propositlonfl  that  there  Is  a  railway  operat- 
ed within  this  state  which  has  no  station  tele- 
graph facilities,  but  which  employs.  Instead,  a 
system  of  telephones,  and  that  the  act  does  not 
purport  to  apply  to  all  common  carriers,  but 
omits  the  company  referred  to,  and  omits  all 
-carriers  by  water.  It  Is  said  that  this  qnes- 
tion  was  not  passed  upon  in  the  cases  of  State 
T.  Indiana  &  I.  &  R.  Co.,  supra,  and  State  v. 
Pennsylvania  Co.,  supra,  but  In  this  we  think 
counsel  are  in  error,  as  will  be  seen  from  pages 
77  and  78,  133  Ind.,  and  page  817,  32  N.  £. 
It  is  urged,  however,  that,  if  there  decided,  it 
was  not  correctly  decided,  and  we  are  again 
aijked  to  consider  the  question.  Section  22,  su- 
pra, enumerates  particular  instances  in  which 
local  or  special  laws  shall  not  be  enacted,  and 
we  have  seen  that  the  present  law  does  not 
fall  within  any  of  those  particular  inhibitions. 
Section  23,  supra,  provides  that,  "in  all  other 
cases  where  a  general  law  can  be  made  applica- 
ble, all  laws  shall  be  general  and  of  imiform 
operation  throughout  the  stata"  Under  this 
provision,  it  was  the  duty  of  the  general  as- 
sembly to  have  enacted  a  law  of  "general  and 
uniform  operation  throughout  the  state,"  If  a 
general  law  could  be  made  applicable.  Wheth- 
er a  general  law  could  be  made  applicable  In 
any  Instance  not  so  specially  enumerated  Is 
not  a  judicial  question,  but  has  tnany  times 
been  held  to  be  a  legfslatlve  question.  ■  Young 
V.  Board,  137  Ind.  323,  36  N.  B.  1118;  Bell  v. 
Maish,  137  Ind.  226,  86  N.  b:  3lSS,  1118;  State 
V.  Kolsem,  130  Ihd.  434;  20  N.  E.  595;  Wiley' 
V.  Corporation  of  Bluiton,  111  Ind.  152,  12  N. 


B.  165;  Gentile  v.  State,  29  Ind.  409.  If,  In 
our  ophilon,  there  were  strong  reasons  for  pro- 
nouncing this  act  special  or  local  in  its  appli- 
cation to  the  classes  of  railways,  it  will  be  seeQ 
that,  under  the  rule  of  the  cases  cited,  we 
could  not  pass  upon  the  question.  It  Is  our 
opinion  that  the  law  in  question  operates  in  all 
parts  of  the  state  in  a  similar  manner  where 
the  same  circumstances  and  conditions  exist. 
This,  it  has  frequently  been  held,  answers  the 
requirement  that  laws  shall  be  of  uniform 
operation.  Young  v.  Board,  supra;  Trust  Co.  v. 
Harless,  131  Ind.  446,  29  N.  B.  1062;  Groescb 
V.  State,  42  Ind.  647;  State  v.  Indiana  &  I.  S. 
R.  Co,  supra;  State  v.  Pennsylvania  Co.,  su- 
pra. We  conclude,  therefore,  that  the  record 
presents  no  available  error,  and  the  Judgment 
of  the  circuit  court  is  affirmed. 


Ott  Ind.  471) 
RUSS  V.  RUS3  et  aL 
(Snprane  Court  of  Indiana.    Nov.  6,  1895.) 
Bboobo  on  Appral. 
Under  Rev.  St   1894,  g  662  (Rev.  St 
1881,  S  650},  requiring  collateral  motions,  togeth- 
er with  rulmga  of  the  court  thereon  and  excep- 
tions thereto,  to  be  made  a  part  of  the  record  by 
bill  of  exceptions  or  tpedal  order,  an  order  re- 
citing that  the  court   "having  heard  said  mo- 
tion^ overrules  the  same,  to  wnicb  ruling  of  the 
court  the  defendant  at  the  time  excepts,  and  the 
same  is  now  ordered  to  be  made  a  part  of  the 
Oecord,"  is,  on  account  of  its  indeSniteness,  in- 
sufficient to  make  the  motion,  the  ruling,  or  ex- 
ception  a  part  of  the  record. 

Appeal  from  drcult  court,  St  Joseph  coun- 
ty; Daniel  Noyes,   Judge. 

Action  by  Charles  B.  Buss  and  others 
against  Simon  A.  Ross  to  enjoin  the  use  of  a 
trade-mark,  and  for  damages- for  Its  wrongful 
usa  From  a  judgment  for  plaintiffs,  defend- 
ant appeals.    AtBnnedL 

A.  L.  Brtck  and  John  "Talbot,  for  apitellant' 
Andrew  Anderson,  for  appellees. 

HcGABB,  J.  The  appellees  sued  the  ap-' 
pellant  in  the  St  Joseph  circuit  court  to  en- 
join blm  from  wrongfully  using  a  trade-mark 
and  trade-names  belonging  to  the  appellees 
by  purchase  from  the  former  firm  of  S.  A.' 
Russ  Co.,  known  as  "S.  A.  Russ'  Bleaching 
Blue,"  and  to  recover  damages  for  such 
wrongful  use.  The  issues  joined  were  tried 
by  the  court  resulting  in  a  general  finding, 
judgrment  for  $300,  and  a  perpetual  injunc- 
tl<m,  pursuant  to  the  prayer  of  the  complaint, 
over  appellant's  motion  for  a  new  trial  and 
to  modify  the  decree  of  Injunction.  Error  Is 
asidgned  on  the  action  of  the  court  In  over- 
rullttg  the  motion  for  a  new  trial.  In  over- 
ruling the  motI(Mi'to  modify,  and  in  rendering 
judgment  against  the  ajipellant.  The  only  one 
of  these  alleged  errors  discussed  In  the  brief 
of  appellant's  counsel  is  that  overruling  the 
appellant's  motion  to  modify  the  decree.  Tho 
other  assignments  are  therefore  debmed 
waived. 

The  motion  to  modl^  ynd  not  made  a  part 
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of  tb«  record,  by  a  bin  of  ezceptloiis,  but  an 
attempt  was  made  to  make  It  a  part  of  the 
record  by  an  order  of  court  Collateral  mo- 
tionB,  together  with  the  action  of  the  court 
thereon  and  exception  thereto,  mnst  be  made 
a  part  of  the  record  by  bill  of  exceptions  or 
special  order  of  court.  Turnpike  Co.  v.  Slde- 
ner,  40  Ind.  424;  Scotten  v.  Devllbiss,  fW 
Ind.  37;  Boll  v.  Slmms,  60  Ind.  162;  School 
Town  of  Princeton  y.  Gebhart,  61  Ind.  187; 
Myers  ▼. .  Conway,  62  Ind.  474;  Merrltt  v. 
Cobb,  17  Ind.  314;  Board  v.  Montgomery, 
109  Ind.  69,  9  N.  B.  500.  Where  the  record 
djes  not  otherwise  show,  the  decision  or  the 
grounds  of  objection  thereto,  tbe  matter 
should  be  brought  into  the  record  by  bill  of 
exceptions  or  order  of  court  Redlnbo  T. 
Fretz,  99  Ind.  458;  State  t.  Cooper,  103  Ind. 
75,  2  N.  E.  238.  Unless  a  motion  to  dismiss 
an  appeal  from  a  board  of  county  commis- 
sioners Is  Incorporated  In  a  bill  of  exceptions, 
no  question  of  the  trial  court's  ruling  thereon 
is  presented  on  appeal  to  this  court.  McCoy 
T.  Able,  131  Ind.  417,  30  N.  B.  528,  and  31  N. 
E.  453.  ▲  motloQ  to  make  a  complaint  more 
specific,  It  has  been  held,  la  not  a  part  of  the 
record,  unless  brought  Into  such  record  by  a 
bill  of  exceptions.  Line  y.  State,  131  Ind. 
^68,  80  N.  E.  703.  To  like  effect  are  Thie> 
band  y.  Tait,  188  Ind.  238,  36  N.  B.  525,  and 
tauott  App.  Proc.  H  190-192.  Objections  to 
the  form  of  the  decree  or  Judgment,  such  as 
that  urged  here,  mnst  be  taken  in  the  trial 
court  by  motion  to  modify,  or  they  are  un- 
ayallable.  Hormann  y.  Hartmetz,  128  Ind. 
353,  27  N.  B.  731;  Ludlow  y.  Walker,  67  laid. 
S53;  Merritt  y.  Pearson,  76  Ind.  44;  Scotten 
T.  Mann^  89  Ind.  404;  Stont  y.  Cnrry,  110 
md.  514,  11  N.  B.  487;  Benefleld  ▼.  Anghc, 
93  Ind.  401;  City  of  Greenfl^d  y.  State,  113 
Ind.  597,  16  N.  B.  241;  Buchanan  y.  Insur- 
ance Ca,  96  Ind.  510;  Mansfield  y.  Shlpp,  128 
Ind.  55«  27  N.  B.  427;'  Tewksberry  y.  How- 
ard and.  Sop.)  87  N.  B.  35& 

An  objection  to  the  form  of  the  Judgment 
by  means  of  a  motion  to  modify  the  same 
must  point  out  the  particulars  in  which  tlie. 
Judgment  is  supposed  to  be  wrong  in  form, 
and  specify  the  particular  change  «*  modiflcar 
tion  that  Is  desired  by  the  moyor.  These  mat- 
ters, and  the  action  of  the  court  on  the  mo- 
tion, especially  If  the  motion  Is  oyerruled,  as 
was  the  case  here,  and  the  exceptions  thereto, 
are  not  a  part  of  the  record,  unless  made  so 
by  bill  of  exceptions  or  order  of  the  court 
Benefleld  t.  Aughe,  supra.  Tbe  Ciyil  Code 
provides  that  "all  proper  entries  made  by  tbe 
derk,  and  all  papers  pertaining  to  a  cause, 
and  filed  therein  (exceitt  a  summons  for  the 
defendant,,  where  all  the  persons  named  In  it 
have  appeared  to  the  action,  and  summons 
for  witnesses,  depositions,  and  other  papers 
which  are  used  as  mere  eyldence),  are  to  be 
deemed  parts  of  the  record;  but  a  transcript 
of  motions,  affidavits,  and  other  papers,  when 
tliey  relate  to  collateral  matters,  and  deposi- 
tions and  papers  filed  as  mere  evidence  shall 
tut  b«  cwtifled,  unless. made  a  part  of  tbe 


record  by.  exception  or  order  of  court,  and 
directed  to  be  certified  by  tbe  aH>ellant 
•  *  •  ElyMy  paper  and  pleading  above  ex- 
cepted may  be  made  part  of  the  record  by 
exceptions  or  order  of  the  court,  on  motion." 
Rev.  St  1894.  {  662  (Rev.  St  1881,  {  650). 
What  purports  to  be  the  motion  to  modify  in 
this  case  is  copied  Into  the  transcript  imme- 
diately following  the  Judgment  and  decree, 
and  Immediately  following  the  motion  la  the 
following  entry:  "And  the  court,  bovlng 
heard  said  moticm,  overrules  tbe  same,  to 
which  ruling  of  tbe  court  tbe  defendant  at 
the  time  excepts,  and  the  same  Is  now  or- 
dered to  be  made  a  part  of  the  record."  The 
provision  in  the  section  iiuoted  authorizing 
extrinsic  matter  to  be  made  a  part  of  the  record 
by  order  of  court  is  confined  exclusively  to 
papers  abd  documents.  The  order  is  too  in- 
definite. The  motion,' the  ruling  thereon,  and 
exceptloij  thereto  had  all  preceded  the  order, 
abd  It  says  tbe  same  is  ordered  to  be  made  a 
part  of  the  record.  Suob  an  order  ought  to 
designate  and  point  out  with  reasonable  cer- 
tainty the  extrtaslc  matters  it  seeks  to  make 
a  part  of  tbe  record.  It  ought  not  to  be  left 
t6  Inference,  speculation,  or  surmise  wliat 
matters  are  thus  made  a  part  of  the  record. 
Whether  it  was  tbe  motion,  the  ruling  there- 
on, or  the  exception,  or  all  of  them,  that  wen 
made  a  part  of  the  reccHd,  is  left  to  conjectnrs 
or  surmise.  The  motion,  ruling  thereon,  and 
exception  thoeto  not  beln^  a  part  of  the  rec- 
ord, the  Judgment  la  afilrmed. 

HOWARD,  J.,  took  no  part  in  this  dedsioD. 


a«  lad.  oo 

COLE  T.  TBMPIiB. 

(Sapreme  Goort  of  Indiana.    Nov.  7,  1895.) 

LiABiLin  OF  Wife— UnsTOAoa  to  Bbccse  Hca- 
BiiRD'a  Debt. 
A  mortgage  of  the  aepante  property  of  tlie 
wife,  executed  by  her  jointly  with  her  husband, 
to  secure  tbe  pnrebase  price  of  goods,  reciting  that 
the  graotora  convey  the  land,  and  also  the  goods 
"which  we  have  purchased,"  to  aeciire  notea  giv- 
en for  tbe  goods,  and  acknowledgiQg  that  the 
grantors  own  the  land  equally  aa  tenants  in  com- 
mon, and  not  br  entirety,  will  not  bind  the  wife 
where  the  mortgage  was  procured  from  the  wif» 
after  sale  and  delivery  of  the  goods  to  the  hna- 
band  alone,  who  had  no  aatbority  to  act  for  his 
wife. 

Appeal  from  circuit  conr^  Crawftvd  cood- 
ty;  W.  T.  Zenor,  Judge. 

Action  by  James  Ij.  Temple,  assignee. 
against  Alice  J.  Cole,  oa  promissory  notes, 
and  to  foreclose  the  mortgage  securing  them. 
From  a  Judgment  for  plaintiff,  dtfendant  ap- 
peals   Reversed. 

R.  J.  TraceweU  and  A.  W.  Funkbausn,  for 
appellant  C.  W.  Cook,  Jolm  H.  Weatheta. 
and  J.  L.  Suddarth,  for  apptilee. 

HOWARD,  a  J.  The  appellee,  aa  asalgnea 
of  one  St^hesD  C...Patton,  la  the  holder  of 
tbe  notes  and  m«f1(gage  in  suit    These  notea 


Digitized  by 


Google 


Ind.) 


COLE  e.  TEMPLB. 


94S- 


and  the  mortgage  were  executed  to  the  said 
P&tUm  by  the  appellant  and  her  thett  hus- 
band, Dr.  WlUlam  A.  Ccile,  slnc^  deceased. 
Appellant  and  her  said  husband  were  the 
owners  ol"  the  real  estate  In  controTcrsy,  being 
part  of  a  lot  $ituated  In  the  town  of  Edglish. 
She  had  Inherited  property  from  her  father,  and 
had  exchanged  the  swne  for  other  property. 
The  real  estate  here  In  controversy  was  part  of 
the  property  so  received  In  exchange  byher,and 
the  deed  for  the  same  '^as  made  to  her  and 
her  said  husband.  Prior  to  August  18,  1891, 
the  said  Patton,  appellee's  assignor,  was  the 
owner  and  In  the  possession  of  a  stock  of  drugs 
kept  In  a  storeroom  situated  on  the  said  town 
lot  of  appellant  and  her  husband,  Patton  be- 
ing their  tenant  On  the  trial,  Patton  testi- 
fied that  for  ten  days  or  two  weejks  prior 
to  said  date  negotiations  were  pending  be- 
tween him  and  appellant's  husband,  the  said 
Dr.  William  A.  Cole,  for  the  sale  of  the 
drugs  to  the  latter.  They  finally  agreed  on 
the  terms  of  sale.  Dr.  Cole  was  to  pay 
$1,300  for  the  stock,— 1300  cash,  and  the  bal- 
ance in  notes  on  personal  security.  The  per- 
sq^is  proposed  and  accepted  as  sureties,  how- 
ever, refused  to  sign  the  notes  with  the  doc- 
tor. Cole  then  proposed,  as  Patton  testifies, 
that  he  and  his  wife,  the  appellant,  should 
purchase  the  stock  Jointly,  and  that  he  and 
bis  wife  should  execute  liielr  notes  for  the 
unpaid  balance,  and  to  secure  said  notes 
would  give  htm  a  mortgage  upon  the  lot  and 
storeroom  in  question.  To  this  PattOn 
agreed.  The  $300  was  paid,  the  invoice 
made,  and  the  drug  stock  turned  over  to  Dr. 
Cole  on  the  18th  of  August,  1891.  The  ajh, 
pellant  was  not  present  during  any  of  these 
transactions,  and  took  no  part  in  the  nego- 
tiations. She  was  then,  and  had  been  for 
some  time,  on  a  visit  at  PaoU,  IS  miles  dis- 
tant from  English.  Dr.  Cole,  however,  rep- 
resented that  he  was  acting  for  hU  wife. 
Patton  at  the  time  of  the  sale  did  not  think 
that  Dr.  Cold  had  any  property,  and  be- 
lieved that  the  storeroom  and  lot  came  to 
the  appellant,  Mrs.  Cole,  through  her  father's 
estate.  He  never  spoke  to  Mrs.  Cole  about 
her  title  to  the  lot,  and  did  not  go  to  Paoli 
to  see  her  about  the  sale  of  the  drugs. 
After  the  sale.  Dr.  Cole  went  to  Paoli,  and 
procured  the  execution  of  the  notes  and 
mortgage  by  his  wife.  Over  the  objection  Qf 
the  appellant,  the  foregoing  testimony,  by 
Patton  was  admitted  by  the  court,  not  for 
the  purpose  of  showing  that  Dr.  Cole  was 
agent  for  his  wife,  but  only  as  to  the  nature 
of  the  trade  between  the  parties.  No  other 
evidence  was  offered  to  prove  that  Dr.  Cole 
was  agent  for  his  wife.  The  appellant  testi- 
fied: "When  I  signed  the  mortgage,  it  was 
the  first  I  knew  of  the  purchase  of  the  drug 
store.  I  had  no  interest  In  the  purchase  of 
the  d.nig.  store,  and  did  not  have  any  Inter- 
est In  the  store.  All  I  know  about  It  was.  Dr. 
Cole  and  Mr.  Throop,  an  attorney,  brought 
the  mortgage  to  me  at  Paoli,  and  my  hus- 
band wanted  me  to  sign  It    I  signed  it" 


Oh  cross-examlnatloo  Bh«  Mid;'  ''*X'liaa  no- 
conversation  with  Patton  abont  baying  th»' 
drug  store,  at  or  Iwfore  tbe  sale.  I  do  not' 
remember  that  Dr.  Colej  my  husband,  had 
talked  about  buying  the  drug  store  before 
I  went  to  PaolL  I  had  nothing  to  do  with 
the  drug  store.  It  was  not  understood  that 
I  was  to  help  Uie  doctor  In  buying  it  I  first 
heard  about  It  on  the  Wednesday  after  the 
trade  was  made.  •  •  •  1  did  not  examine 
the  mortgage.  My  husband  came  Into  the 
room  where  I  was,  and  then  we  went  Into 
the  room  whiere  Mr.  Throop  was,  and  I  sign- 
ed the  mortgage.  The  mortgage  was  not- 
read  to  me.  The  doctor  called  me  into  the 
room  where  Mr.  Throop  was,  and  told  me  to 
put  my  name  to  It.  I  knew  It  was  a  mortgage 
to  secure  the  notes  for  the  drug  store.  My 
husband  did  not  tell  me  that  he  and  I  were  to 
buy  the  drug  store  together."  No  other  evi- 
dence was  given  Inconsistent  with  the  fore- 
going, and  bearing  upon  the  question  at  issue, 
namely,  the  alleged  obligation  of  appellant  as 
Joint  purchaser  of  the  stock  of  drugs,  unless 
It  be  the  recitals  In  the  mortgage.  The  mort- 
gage, which  was  executed  by  appellant  and 
her  husband,  recites  that  the  parties  convey  the 
real  estate,  "and  also  the  stock  of  goods  that 
we  have  purchased  from  Stephen  C.  Patton,' 
consisting  of  drugs,  etc.,  to  secure  the  payment 
of  two  promissory  notes  dated  August  18,' 
1891,  and  made  by  said  William  A.  Cole  and' 
Alice  J.  Cole,  payable  to  said  Stephen  C.  Pat- 
ton, each  for  five  hundred  dollars."  Other  like 
recitals  follow.  Including  the  statement:  "W«( 
hereby  acknowledge  that  we  own  the  above-' 
described  real  estate  In  equal  shares,  as  ten- 
ants In  common,  and  not  as  Joint  tenants  by* 
entirety." 

It  was  said  in  Thacker  v.  Thacker,  12S  Ind. 
-189,  25  N.  E.  595:  "As  has  often  been  said, 
suretyship  is  a  fact  collateral  to  the  contract 
and  arises  out  of  the  equities  existing  between 
the  parties.  The  test  by  which  to  determine 
the  true  relation  of  a  married  woman  to  a  con- 
tract In  which  she  has  become  a  Joint  promisor 
with  others  Is  not  what  relation  she  agreed  to 
occupy,  but  what  she  received,  or  wiiat  she 
was  to  receive.  In  consideration  of  her  promise. 
If,  in  fact  she  neither  received  nor  contracted 
for  any  benefit,  but  signed  upon  a  considera- 
tion the  benefit  of  which  was  received  by  one 
of  the  Joint  promisors,  then,  no  matter  that 
she  may  have  agreed  to  be  bound  as  principal, 
the  law  assigns  to  her  the  status  of  a  surety, 
and  she  will  not  be  bound  unless  she  has  In 
some  way  estopped  herself  from  setting  up 
tbe  facts.  'Vogel  v.  Lelchner,  102  Ind.  55,  t 
N.  E.  554;  Cupp  T.  Campbell,  103  Ind.  213,  2 
N.  B.  565."  See,  also,  Orr  v.  White,  106  Ind. 
341,  6  N.  H.  909;  Vorels  v.  Nussbaum,  131  Ind, 
267,  31  N.  E.  70.  If  a  married  woman  who  re- 
ceives no  benefit  from  a  contract  cannot  ex- 
cept by  estoppel,  bind  herself  as  principal,  it 
seems  clear  enough  that  she  cannot,  as  here, 
bind  herself  as  Joint  principal.  There  Is  no 
doubt,  of  course,  that  by  representing  tliat  the 
contract  la  for  her  own  benefit  or  that  the 
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daoney  or  other  advantage  secured  tbereby  I9 
to  be  for  herself  or  for  her  estate,  a  married 
woman  may,  as  any  other  person.  In  case  re- 
liance Is  placed  upon  her  statements,  be  es- 
topped from  denying  the  truth  of  such  repre- 
sentations. Representations  held  to  create 
such  estoppel  are  set  out  In  the  case  of  Tom- 
bier  V.  Reltz,  134  Ind.  9,  83  N.  E.  789. 

Other  cases  are  referred  to  In  the  brief  of  ap- 
pellee. In  Ward  y.  Insurance  Co^  lOS  Ind. 
SOI,  9  N.  E.  361,  It  was  said  that  where  a 
married  woman  "represents  by  sworn  state- 
ment that  a  contract  is  for  her  own  benefit, 
and  Induces  another  to  act  in  good  faith  on 
such  statement,  she  Is  estopped,  under  the  act 
of  1881  (section  6962,  Rev.  St.  1894;  section 
5117,  Rev.  St  1881),  to  aver  that  the  contract 
was  one  of  suretyship."  In  Rogers  t.  Insur- 
ance Co.,  Ill  Ind.  343,  12  N.  E.  495,  the  court 
said:  "The  facts  pleaded  show  that  the  ap- 
pellee was  Informed  by  Mrs.  Rogers  that  th6 
money  she  sought  to  obtain  was  for  her  own 
benefit;  that  she  was  not  undertaking  as  the 
surety  of  her  husband;  that  the  appellee  be- 
lieved her  statements,  and,  relying  on  their 
tiruth,  loaned  her  the  money  she  desired.  And 
they  show  also  that  the  appellee  rightfully  re- 
lied on  her  representations."  And,  referring 
to  Ward  t.  Insurance  Co.,  supra,  the  court 
added:  "We  did  not  hold  In  that  case  that 
the  form  or  recitals  of  the  contract  will  work 
an  estoppel,  nor  do  we  so  bold  In  this.  What 
we  hold  Is  that,  by  her  conduct  and  represen- 
tations, relied  upon,  by  one  who  contracted 
with  her  In  good  faith,  she  Is  estopped  to  deny 
the  character  of  her  contract"  So,  In  Lane  v. 
Schlemmer,  114  Ind.  296,  15  N.  E.  454,  also 
telled  upon  by  appellee,  the  facts,  as  detailed 
In  the  opinion,  were:  "The  note  and  mortgage 
were  executed  for  personal  prox>erty  sold  to  the 
appellant  She  made,  and  delivered  to  the 
appellee's  indorser,  an  affidavit  stating  that 
she  executed  the  note  and  mortgage  to  pay  for 
the  property  she  proposed  to  buy  of  him.  He 
relied  on  this  affidavit  and  her  representations 
that  she  was  the  purchaser  of  the  property, 
and  that  the  note  and  mortgage  were  executed 
for  her  sole  use  and  benefit  and  not  as  the 
surety  of  her  husband.  The  Indorsee  of  the 
appellee  believed  the  facts  to  be  true,  and  had 
no  knowledge  to  the  contrary,  and  relied  en- 
tirely on  the  appellant's  representations." 
These  cases,  so  far  from  showing  that  the  ap- 
pellant In  the  case  at  bar  Is  estopped  from  de- 
nying that  she  signed  the  notes  and  mortgage 
as  surety  for  her  husband,  plainly  Indicate, 
when  applied  to  the  facts  In  the  record,  that 
she  made  no  representations  such  as  the  law 
deems  sufficient  to  work  an  estoppel.  Patton's 
contract  was  solely  with  the  husband.  Person- 
al security  was  at  first  agreed  upon.  That 
falling,  the  Joint-purchase  plan,  with  notes  and 
mortgage  to  be  executed  by  the  wife,  was  sub- 
stituted. The  wife  was  not  consulted  tn  ei- 
ther case.  After  the  bargain  was  made,  and 
possession  surrendered  by  Patton,  the  husband 
went  to  Paoll,  and  procured  his  wife's  signa- 
ture to  the  notes  and  mortgage.    Patton  never 


saw  her  or  spoke  to  her  abont  the  matter.  It 
Is  not  pretended  that  Patton's  testimony  as  to 
his  conversation  with  Dr.  Cole  was  competent 
to  prove  that  Cole  was  agent  for  his  wife  tai  the 
transaction,  or  that  the  husband's  representa- 
tions could  thus  be  hnputed  to  the  w1f& 
Agency  cannot  be  established  by  the  state- 
ments of  the  alleged  agent  but  must  be  shown 
by  some  act,  word,  or  conduct  of  the  principal. 
Cobum  V.  Stephens,  137  Ind.  683,  36  N.  E.  132; 
Metzger  v.  Huntington,  139  Ind.  601,  37  N.  BL 
1084,  and  39  N.  E.  235.  Apart  from  tiUs  testi- 
mony of  Patton's,  however,  there  Is  no  evi- 
dence of  any  representations  made  by  appel- 
lant as  to  any  Interest  accruing  to  her  from  the 
contract  made  by  her  husband.  The  recitals  In 
the  mortgage-  are  plainly  insufficient  for  sncb 
purpose.  Indeed,  all  the  facts  clearly  show 
that  she  had  nothing  to  do  with  the  sale,  ex- 
cept to  sign  the  notes  and  mortgage  at  the  re- 
quest of  her  husband.  She  made  no  repre- 
sentations whatever;  and  Patton,  so  far  from 
relying  on  any  representations  of  hers,  com- 
pleted the  bargain,  received  the  cash  payment 
and  placed  Dr.  Cole  In  possession  of  the  drug 
stor^,  before  the  appellant  had  any  knowledge 
of  the  trade,  or  had  signed  the  notes  cm-  mort- 
gage. The  Judgment  Is  reversed,  with  instruc- 
tions to  sustain  the  motion  for  a  new  triaL 
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BEYER  T.  BBVBB.* 
(Supreme  Qourt  of  ^idiana.    N«t.  8,  1895.) 
Paboi.  Btibbnoc— Aniii8siBn.iTT  *o  EzptiAUt  a 

Bksebvation  IK  i.  Debd. 
Parol  evidence  is  admissible  to  show  that 
the  reservation  in  a  deed  of  a  life  estate  to  the 
crantors  was  made  to  secure  payment  of  the 
anpaid  purchase  price  payable  in  aapport  and  by 
allowing  the  grantora  to  reside  on  the  premises. 

Appeal  from  drcolt  court,  Fountain  county; 
J.  M.  Rabb,  Jndg& 

Action  by  Mary  Bever  against  Henry  I*. 
Bever.  There  was  a  Judgment  for  defendant, 
and  idalntiff  aii^iealB.    Aflirmed. 

Xdvengood  &  Llvengood  and  Clodfelter  & 
Thompson,  for  appellant  Nebeker  &  Simms. 
for  appellee. 

MONKS,  J.  This  action  was  brought  by  ap- 
pellant against  appellee.  The  complaint  Is  In 
two  paragraphs,  the  first  of  which  was  to  re- 
cover possession  of  real  estate,  with  damage 
for  Its  detention,  and  the  second  to  quiet  title 
thet«to  in  appellant  during  her  life  Appellee 
filed  a  general  denial,  and  the  cause  was  tried 
by  a  Jury,  and  a  special  verdict  returned,  upoo 
which,  over  a  motion  by  appellant  for  a  Judg- 
ment in  her  favor,  and  over  a  motion  for  a 
new  trial,  Judgment  was  rendered  In  favor  of 
appellee,  to  which  appellant  excepted. 

The  special  verdict,  so  far  as  necessary  to 
determine  the  questions  presented  on  this  ap- 
peal, was  as  follows:  "On  the  6th  day  of  An- 
gust,  1890,  Henry  Bever,  Sr.,  was  the  sole  own- 
er in  fee  simple  of  the  real  estate  in  crvitro- 
versy.     Appellant  was  his  wife  and  appellee 


1  Rehearina  denied. 
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fclB  imii  Heqry  Berer,  Sr<,  yvas  oM  and  tea- 
tde,  about  78  yean  old,  and  was  deslrouB  of 
maidng  a  diyisloii  and  distribution  of  hljB  es- 
tate. He  bad  six  children,  including  appellee. 
He  had  made  no  advancement  to  appellee  or 
blB  daughter  Mary,  but  bad  advanced  to  each 
of  his  other  children  large  sums  of  money. 
Said  Berer,  Sr.,  was  Indebted  to  appellee  in 
the  sum  of  f2,400  fw  work  and  labor.  On  Au- 
gust 6,  1894,  Henry  Beyer,  St.,  sold  said  real 
estate  to  appellee  for  $11,200;  that,  as  a  pay- 
ment on  the  purchase  money,  f  2,200  as  an  ad- 
vancement and  $2,400  tat  said  Indebtedness 
was  allowed.  Bever,  Sr.,  to  equalize  all  his 
childreo  with  the  $2,200  advanced  In  said  land 
to  appellee,  executed  his  notes  secured  by  mort- 
gage oa  said  real  estate^  payalde  to  his  said 
children,  amounting  in  all  to  $3,430.50,  which 
appellee  assumed  and  agreed  to  pay  as  a  part 
of  the  purchase  money  for  said  real  estate,  and 
also  agreed  to  pay  $1,200  cash  to  said  Mary 
Bever,  thereby  making  her  advancement,  with 
the  note  executed  to  her,  $2,200^  It  was  fur- 
tho'  agreed,  as  a  part  of  said  purchase  price  of 
said  real  estate,  that  appellee  should  support 
said  Henry  Bever,  Sr.,  and  his  wife,  the  appel- 
lant, so  Umg  as  dther  of  them  should  live,  and 
It  was  further  agreed,  as  a  part  of  said  sale 
and  purchase,  that  said  Bever,  Sr.,  and  his  wife 
should  occupy  and  have  the  use  of  the  resi- 
dence on  said  premises.  On  August  6th  said 
Henry  Bever,  Sr.,  and  his  wife  executed  to  ap- 
pellee a  warranty  deed  conveying  said  real  es- 
tate to  him  in  fee  simple,  ezoei)t  that  after  the 
gnmting  clause  in  said  deed,  and  after  a  de- 
scription of  the  premises,  there  was  Inserted 
the  following,  to  wit:  'The  grantors  harein  ex- 
cept and  expressly  reserve  from  this  grant  a 
life  estate  into  and  upon  all  said  real  estate  in 
favor  of  said  Hemy  Bever  and  Mary  Bever, 
and  the  said  Henry  Bever  and  Mary  Bever 
hold,  retain,  and  reserve  a  life  estate  during 
their  natural  lives  In  tbeir  favor  upon  oil  said 
real  estate  and  out  of  the  same.'  The  pro- 
vision contained  in  said  deed  excepting  and 
reserving  a  life  estate  was  inserted,  and  such 
tife  estate  was  reserved  by  said  grantors  sole- 
ly for  the  purpose^  and  with  the  understand- 
ing and  agre^nent,  that  the  same  was  to 
secure  the  grantons  In  the  possession  of  said 
residence,  and  to  secure  the  performance  by 
appellee  of  his  agreement  to  support  the  said 
grantors;  and  it  was  further  agreed  at  the 
said  time,  by  and  between  said  grantors  and 
said  grantee,  tliat  the  whole  estate  in  fee  sim- 
ple, including  said  life  estate,  should  pass  and 
be  transferred  to  said  grantee,  except  that  the 
legal  title  to  the  real  estate  m«itioned  In  said 
deed  should  remain  in  said  grantors  as  secu- 
rity, as  aforesaid;  and  it  was  furtlier  agreed 
by  and  between  said  grantors  and  grantee 
that  the  possesdm  of  said  premises,  except 
the  residence,  should  lie  turned  over  and  sur- 
rendered to  said  appellee,  the  grantee,  and 
bould  continue  in  his  possession  unless  he 
«hould  fall  to  perform  said  agreement,  and 
that  he  should  have  the  use,  proceeds,  rents, 
and  profits  of  said  real  estate  during  the  life- 
v.4lN.E.no.22— 60 


time  of  said  grantors,  so  long  as  he  tdMnld 
perform  his  contract,  without  the  payment  of 
any  rent  On  the  eth  of  August  the  grantors 
placed  appellee  in  full  possession  of  said  real 
estate,  except  said  residence,  and  appellee 
immediatdy  took  possession,  and  has  ever 
since  said  time  remained  in,  and  now  Is  in, 
exclusive  possession  of  said  premises,  and  is 
using  the  same  for  farming  purposes.  In  the 
fall  of  1890  appellee  placed  upon  said  prem- 
ises a  house  of  the  cost  and  value  of  c»e  thou- 
sand dollars,  and  made  other  lasting  and  valu- 
able improvements,  all  with  the  consent  and 
knowledge  of  the  grantors,  and  at  his  own 
expense.  Appellee  has  from  the  date  of  said 
deed  paid  aU  the  taxes  on  said  real  estate, 
including  the  taxes  due  in  the  spring  of  18&1. 
The  grantors  have  never  paid,  or  offered  to 
pay,  the  same  to  him.  H«U7  Bever,  Sr., 
died  May  IS,  1893.  From  the  date  of  said 
deed  appellee  furnished  reasonable  support 
to  grantors,  and  gave  them  all  the  support 
that  they  or  either  of  them  required  of  him, 
and,  ever  since  the  death  of  his  father,  appel- 
lee has  famished  appellant  reasonable  sup- 
port, and  has  furnished  to  her  all  the  support 
she  re<inired  w  requested.  Since  November. 
1893,  and  ever  since  the  commencement  of 
this  action,  appellee  has  furnished  to  the  ap- 
pellant, and  she  tuis  received  from  him,  her 
support.  Including  groceries,  provisions,  mon- 
ey, and  clothing,  firewood,  and  such  other  arti- 
cles as  she  needed,  and  ever  since  the  death 
of  her  husband,  and  up  to  the  time  of  this 
trial,  the  plaintiff  has  called  upon  the  appel- 
lee for  her  support,  and  the  same  has  been 
fumlshed  by  appellee  to  appellant,  and  has 
been  received  by  hn-,  under  and  in  pursuance 
of  said  agreement  by  appellee  to  support  said 
grantors  during  their  lives.  Appellee  has  at 
all  times  been  ready  and  willing  to  perform 
his  said  contract,  so  made  with  Henry  Bever, 
Sr.,  and  has  kept  and  performed  the  same. 
The  house  which  was  on  said  real  estate  at 
the  date  of  said  deed  has  ever  since  been  oc- 
cupied by  the  grantora  In  November,  1803. 
appellant,  by  one  Fursely,  her  scai-in-law  and 
agent,  ordered  appellee  to  quit  the  possession 
of  said  premises,  which  he  refused  to  do,  upon 
the  ground  that  be  was  the  owner  thereof. 
Afterwards  appellant  consented  that  appellee 
remain  in  possession  of  said  real  estate,  and 
directed  him  to  put  In  a  crop,  which  he  did." 

Appellant  insists  that  the  court  erred  in 
rendering  Judgment  on  the  special  verdict  in 
favor  of  appellee;  "that  the  deed  reserved 
her  a  life  estate,  and  the  parol  agreement  set 
out  in  the  special  verdict,  and  made  tieforc 
or  contemporaneous  with  the  execution  of  the 
deed,  cannot  enlarge,  diminish,  or  vary  the 
terms  of  the  deed,  or  render  Inoperative  and 
d^eat  the  terms  of  this  life  estate;  that  such 
findings,  contradicting  the  terms  of  the  reser- 
vation in  the  deed,  should  have  been  disre- 
garded, and  judgment  rendered  for  appellant." 

It  is  the  general  rule  that,  in  the  atmence 
of  fraud  or  mistake,  parol  agreements  made 
before  or  contemporaneously  with  a  writteu 
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contract  cannot  be  given  In  evidence  to  con- 
tradict, vary,  or  modify  the  writing.  Coy  v. 
Stncker,  31  Ind.  161;  Hosteter  v.  Auman, 
119  Ind.  71,  20  N.  B.  506.  In  PhUbrook  v. 
Enswller,  92  Ind.  590,  this  court  approved  the 
rule  In  this  language:  "Nothing  is  better  set- 
tled than  that,  where  two  parties  have  entered 
Into  a  written  contract,  all  provisions,  nego- 
tiations, and  propositions  In  relation  to  such 
contract,  whether  parol  or  written,  are  to  be 
i-egardcd  as  merged  In  the  final  agreement. 
King  V.  Insurance  Co.,  45  Ind.  43."  It  has 
also  been  held  by  this  court  that  by  the  ex- 
ecution of  a  deed  the  preliminary  contract  to 
executed,  and  any  Inconsistencies  between 
Its  original  terms  and  those  In  the  deed  are 
to  be  explained  and  settled  by  the  deed  alone. 
Philbrook  v.  Enswiler,  supra;  Cole  t.  Gray, 
139  Ind.  396,  38  N.  E.  850.  A  deed,  however, 
as  a  general  rule,  does  not  state  the  entire 
contract,  and  such  Is  not  the  pui-pose  of  its 
execution.  It  Is  the  evidence  of  the  consum- 
mation of  a  part  of  some  contract  previously 
made.  It  to  not  the  purpose  of  a  deed  to  state 
how,  when,  or  In  what  manner  the  considera- 
tion shall  be  paid.  Davis  v.  Hopkins  (Colo. 
Sup.)  32  Pac.  70;  Trayer  v.  Reeder,  45  Iowa, 
273.  It  to  also  settled  law  that  the  real  con- 
sideration ot  a  deed  may  be  shown  by  parol 
evidence,  although  it  be  different  from  the 
consideration  stated  in  the  deed.  Hays  t. 
Peck,  107  Ind.  389,  8  N.  B.  274.  Under  a 
deed  of  general  warranty.  It  may  be  proven 
by  parol  evidence  that  the  grantee  assumed 
and  agreed  to  pay  any  lien  or  Incumbrance  as 
a  part  of  the  consideration,  when  the  same  to 
not  mentioned  in  the  deed.  Carver  v.  Lou- 
thain,  38  Ind.  530;  McDin  v.  Ounn,  43  Ind. 
315.  It  to  equally  well  settled  tliat  a  deed  ab- 
solute on  Its  face  may  be  shown  by  parol  evi- 
dence to  have  been  executed  only  as  a  mort- 
gage.  Ashton  v.  Shepherd,  120  Ind.  69,  22  N. 
H.  96;  Tuttle  v.  Churchman,  74  Ind.  311; 
Crane  v.  Buchanan,  29  Ind.  570;  Chase's  Case, 
17  Am.  Dec.  800;  Hutzler  v.  Phillips  (8.  C.) 
4  Am.  St.  Rep.,  note  on  page  707  (1  S.  B.  502); 
Stew.Mortg.S38.  Thte  court  said  in  Hanllon  ▼. 
Doherty,  100  Ind.  37,  9  N.  B.  782:  "It  is 
a  familiar  rule  of  equity  that  a  deed,  although 
absolute  on  Its  face.  Is  nothing  more  than  a 
mt^gage  when  executed  to  secure  an  exist- 
ing debt  No  matter  what  form  a  transaction 
may  assume,  if  it  appears  that  the  Instmment 
was  executed  to  secure  a  subsisting  debt.  It 
will  be  adjudged  to  be  a  mortgage."  See  4 
Am.  St  Rep.,  note,  pp.  897-708  (1  S.  B. 
502).  The  grantor  may  in  the  deed,  by  ex- 
press reservation,  create  an  equitable  mort- 
gage to  secure  the  unpaid  purchase  money, 
whether  payable  in  money  or  otherwise.  The 
reservation  of  such  lien  to  equivalent  to  a; 
mortgage  taken  contemporaneously  with  the 
deed,  and  gives  the  purchaser  the  right  of  re- 
demption. Lucas  T.  Hendrtx,  92  Ind.  54,  and 
cases  cited;  Harvey  v.  Kelly,  41  Miss.  490; 
Davis  V.  Hamilton,  50  Miss.  213;  Moore  v. 
Lackey,  53  Miss.  85;  Deason  ▼.  Taylor,  Id. 
700;    Heist  v.  Baker,  49  Pa.  St  8;   Markoe  v. 


Andms,  6t  HI;  84;' 't^aitieiffer  ▼.  Mltcbei,  S4 
m.  126;  IMngley  v.  Bank,  57  Cal.  467;  4  Am. 
St  Hep.,  note  on  page  706  a  S.  E.  502); 
6  Am.  &  Bug.  Enc.  I^w,  682,  note  4;  28 
Am.  &  Bng.  Enc.  Law,  184-189,  and  notes; 
1  Ping.  Chat  Mortg.  }  320;  1  Jones,  Mortg. 
f§  228,  229;  Stew.  Mortg.  !  37,  notes  10-12. 
Thto  court  held  in  Lucas  v.  Hendrlx.  supra, 
that  a  warranty  deed  In  the  statutory  form, 
containing  a  provision  that  upon  the  payment 
of  a  sum  of  money  to  the  grantor  the  grantee 
shall  be  seised  In  fee  simple,  and  that  payment 
may  be  compelled  by  suit,  creates  an  equita- 
ble mortgage  ill  favor  of  the  grantor.  In  Can- 
V.  Helbrook,  1  Ho.  240,  It  was  held  that  a 
deed  made  for  land,  to  be  absolute  on  the 
pajrment  of  certain  notes,  but  In  default  of 
payment  to  be  void,  was  to  be  considered  a 
mortgage.  Pugh  t.  Hott,  27  Miss.  461,  to  tc 
the  same  effect 

It  to  ctear  from  these  anthcnitles  that  the 
grantor  In  tte  deed  in  controversy  might  have 
inserted  a  prorlslon  in  the  deed  that  a  lien 
was  reserved  on  the  real  estate  to  secure  the 
payment  of  the  unpaid  purchase  money, 
whether  payable  In  money  or  support  and 
maintenance  of  the  grantors,  and  the  same 
would  have  been  an  equitable  mortgage  on  the 
entire  estate.  Upon  the  same  principle,  if  it 
had  been  written,  after  the  reservation  of  the 
life  estate  In  the  deed  executed  in  thto  case, 
that  said  life  estate  was  reserved  to  secure  the 
payment  of  the  unpaid  purchase  money,  how- 
ever payable,  the  same  would  have  been  an 
equitable  mortgage  on  such  life  estate,  the 
same,  in  effect,  as  If  the  whole  estate  had  been 
conveyed  to  appellee,  and  be  had  executed 
B  mortgage  conveying  said  life  estate  to  the 
grantors,  to  secure  the  said  unpaid  purchase 
money.  4  Am.  St  Rep.  706,  note  (1  S.  E. 
602),  and  authorities,  supra 

Thto  brings  us  to  the  final  question,  may  It 
be  shown  by  parol  Evidence  that  the  reserva- 
tion of  the  life  estate  was  made  to  secure 
payment  of  the  unpaid  purchase  money,  pay- 
able In  support,  and  allowing  grantors  to  re- 
side on  the  premteesT  If  a  deed  absolute  in 
form  may  be  shown  by  parol  evidence  to  have 
been  executed  as  a  mortgage,  it  as  condusive- 
ly  follows  that  a  reservation  in  a  deed  may 
be  shown  by  parol  evidence  to  have  been  ex- 
ecuted as  a  mortgage.  The  conclusion  we 
have  reached  disposes  of  the  question  pre- 
sented in  regard  to  the  parol  evidence  admit- 
ted over  appellant's  objections.  Considering 
the  reservation  as  an  equitable  mortgage,  the 
right  of  possession  under  the  deed  to  In  ap- 
pellee: Parker  v.  Hubbel,  75  Ind.  580;  Cliit- 
wood  V.  Trimble,  2  Baxt.  78.  The  parties 
have  80  construed  the  deed.  Possession  -was 
given  by  the  grantors  and  taken  by  appellee 
when  the  deed  was  executed,  and  has  been 
held  until  the  commencement  of  thto  action 
by  appellee,  who  has  made  Improvements  and 
paid  the  taxes  and  kept  the  premises  in  re- 
pair with  the  full  knowledge  of  the  grantors, 
and  without  objection  from  them.  Johnarm 
v.  Gibson,  78  Ind.  284,  and  cases  cited;  Lylcs 
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▼.  Z^tMlicr,  108  In&  982,-D  N.  E.  865;  Dwengec 
T.  Oeai7.  US  Ind.  122,  14  N.  B.  9Q3. 
,  It  follows  that  the  court  did  not  err  in  ren- 
dering judgment  on  the  verdict  in  faTor  of  ap- 
pellee. The  case  ot  Ikerd  v.  Beavers,  106  Ind. 
483,  7  N.  B.  326,  cited  by  appellant,  is  not 
in  point  here,  as  neitber  party  to  this  case  Is 
seeking  to  enforce  speclflc  performance  of  any 
contract  or  to  set  aside  a  contract.  There  is 
no  available  error  in  the  record.  Judgment 
affirmed. 


ao  Ind.  601) 

ATKI.XSON  ▼,  WABASn  B.  CO.^ 
(Supreme  Court  of  Indiana.    Nov.  7,  1895.) 

PlSAOUO*— IIUTIOX  TO  StBIEB  OUT  AVBBMBNTS— 
EXCBFTIOKS. 

1.  Where  a  motion  to  strike  out  several  pnrta 
of  a  MDiphiiiit  is  sustained  as  a  whole,  an  excep- 
tion to  the  ruiin^  aa  a  whole  is  suliicieat.  thouKb 
as  to  certain  of  the  parts  the  motion  is  properly 
sustained. 

2.  A  motion  to  strike  ont  cannot  take  the 
place  of  a  demurrer,  but  is  proper  only  In  the  case 
of  irrelevant  matter;  and  if  allegations  In  a 
plending  tend,  by  themselves  or  in  connection 
with  other  material  allegations,  to  constitute  a 
cause  of  action  or  defense,  they  shonid  not  be 
stricken  out. 

Appeal  from  drcalt  court,  Miami  connty; 
O.  N.  PoUard,   Special  Judge. 

Action  by  Htfward  M.-  Attdnson  against  tlie 
Wabash  Railroad  Company.  From  a  judg- 
ment for  plalatiS  for  a  port  only  of  iiis  oiaim, 
be  appeals.    Reversed. 

Antrim  ft  Tlllett  and  Henry  O.  Pettlt,  for 
appellant.  Stuart  Bros.  &  Hammond  and 
R.  P.  Efflnger,  for  appellee. 

JORDAN,  J.  Action  by  appellant  against 
the  appellee  Ut  recover  damages  In  the  sum 
of  $10,000,  arising  out  of  the  alleged  negli- 
gence of  the  latter  In  the  shipment  of  certain 
flne-blooded  horses  from  Wabash  to  La 
Porte,  Ind.  The  only  question  properly  pre- 
sented by  appellant  for  our  consideration  is 
that  based  upon  the  action  of  the  court  in 
sustaining  a  motion  to  strike  out  certain  por- 
tions of  the  amended  complaint. 

The  complaint  is  in  two  paragraphs,  which, 
so  far  as  our  observation  goes,  with  possioiy 
a  slight  variation,  are  substantially  alike. 
The  second  paragraph,  omitting  the  part 
wherein  it  is  alleged  that  the  defendant  is  a 
cori>oration  and  a  common  carrier  for  hire, 
etc.,  is  as  follows: 

"That  on  the  12tb  day  of  April,  18U-J.  and 
for  six  months  thereafter,  and  ever  since, 
plaintiff  has  been  the  owner  of  ten  animals  of 
the  horse  kind,  of  blooded  pedigree,  and  on 
said  day  of  the  value  of  ten  thousand  dol- 
lars, and,  at  the  time  of  the  happening  of  the 
grievance  hereinafter  complained  of.  In  sound 
and  perfect  condition  of  health,  and  free  from 
defect  and  disease.  That  during  the  month 
of  Apill.  1802,  and  for  a  long  time  prior  there- 
to, defendant  was  operating  a  train,  sched- 
uled and  advertised  to  the  public,  desiring  to 
ship  goods  and  horses  fi^D^-VVabash,  Indiana, 

1  ReheariDt  denied. 


by  Pern,  to  La  Porte,  IndbuuL.  to  leaw  WW'- 
bash  dally  at  5  a.  m.,  and  to  arrive  at  £« 
Porte  dally  at  4  p.  m.  That  said  animals 
were  young,  tender,. for  racing  purposes,  and 
accustomed  to  the  b«Bt  of  care,  shelter,  and 
food,  and  susceptible  to  cold,  and  imable  to 
withstand  rough  usage  or  exposure  to  li^ 
clement  or  wintry  weather.  That  defendant 
on  said  day  had  full  knowledge  of  said  mat- 
ters. That  the  usual  and  ordinary  time  for 
shipment  of  goods  by  said  route  from  Wa^ 
bash  to  La  Porte  require  ten  hours,  and  no. 
more,  as  per  defendant's  schedule. 

"Plaintiff  says  that,  on  said  day,  defendant 
agreed  with  plaintiff,  in  consideration  of  the 
sum  of  thirty-one  dollars,  then  asked  by  de- 
fendant, and  paid  by  plaintiff,  as  taritt  la 
full  tor  said  services,  to  safely  ship  and  trans- 
port s.aid  animals  for  plaintiff,  without  delay, 
from  said  Wabash  to  La  Porte,  and  there  de- 
liver them  to  him  in  good  condition.  That 
plalnticr  executed  said  contract  by  and  in  tne 
name  of  L.  L.  Daugherty.  That  a  copy  ot 
said  contract,  marked  'A,'  is  filed  berewlth» 
and  made  a  part  hereof.  That,  besides  and 
In  addition  to  said  horses,  there  were  three 
colts  which  plaintiff  desired  to  ship  from  said 
Walmsh  to  said  La  Porte  with  said  horses, 
and  defendant  permitted  plaintiff  to  ship  said 
colts  In  the  same  car  with  said  horses  with- 
out extra  charge.  That  plaintiff  did  ship 
said  colts  in  the  same  car  with  said  horses, 
and  they  were  safely  delivered  at  La  Forte* 
without  damage  from  said  shipment  or  ex- 
posure or  in  any  other  cause.  That,  In  pur^ 
snance  to  said  (wntract,  plaintiff  delivered 
said  ten  animals  to  defendant,  in  a  good  and 
sound  condition  of  health,  at  10  p.  m.  of 
April  12,  1882,  for  such  shipment  'iTuit  de- 
fendant operated  Its  train  on  schedule  tlm* 
on  the  13th  and  14th  days  of  April,  18»2,  and 
had  at  all  times  on  said  days  the  means  and 
ability  to  transport  said  animals  to  said  La 
Porte  within  twelve  hours  after  S  a.  m., 
April  13,  1892,  and  could  and  should  and  it 
was  Its  duty  to  have  done  so,  and  there  was 
nothing  to  prevent  the  same  being  done.  But 
plaintiff  avers  that  said  defendant,  with  full 
knowledge  and  ability  so  to  do,  and  with  a 
knowledge  of  the  premises,  carelessly  and 
negligently  failed,  omitted,  forgot,  and  re- 
fused to  take  said  animals  and  said  car  so 
loaded  and  ready  for  shipment,  and  stanamg 
upon  defendant's  side  track  at  said  Wabash 
at  K  a.  m.  of  said  April  13th,  and  with  full 
knowledge  that  the  same  were  waiting,  but 
operated  its  said  train  through  and  from  said 
Wabash  to  La  Porte,  departing  and  arriving 
on  its  scheduled  time.  That  said  animals 
were  so  loaded  for  shipment  at  the  Instruc- 
tion of  defendant,  and  from  the  time  of  said 
loading  until  they  were  unloaded  at  La  Porte, 
as  hereinafter  set  ont,  they  were  under  the 
control  and  management  of  defendant  That 
said  loading  for  shipment  was  completed  at 
10  a.  m.  of  April  12,  1892,  and  sa:id  car  deliv- 
ered by  plaintiff  and  accepted  by  defendant, 
in  pursuance  of  said  contract;  at  said  tlma. 
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That  defendant  foiled  and  refused  to  comply 
with  its  part  of  the  contract,  In  this,  to  wit: 
Ttiat  without  cause,  and  iiavlng  tnen  and 
there  a  train  and  foclUties  for  snipping  said 
car  so  that  the  same  could  and  should  have 
been  In  La  Porte  by  2  p.  m.  of  April  IStb, 
said  defendant  negligently,  carelessly,  and 
•wrongfully  failed,  refused,  permitted,  and 
caused  said  car  and  animals  to  remain  en 
route  for  the  term  of  time  of  forty-eight 
hours,  and  did  not  get  said  car  to  La  Forte 
until  6  p.  m.  of  April  14th.  That  from  (he  time 
of  firtt  loading  said  animals,  unttZ  midnight  of 
April  t&th,  the  weather  was  warm  and  pleasant, 
and  during  remainder  of  said  tim«  it  became  eold, 
stormy,  and  wel,  and  rain,  snow,  sleet,  and 
hail  fell  in  large  quantities,  and  the  atmosphere  be- 
came very  cutting  and  bitterly  cold,  and  strong 
winds  prevailed,  by  reason  whereof,  and  by  reason 
«f  the  said  negUgenee,  unnecessary  delay,  fault, 
and  carelessness  of  defendant  as  aforesaid,  wholly 
and  without  fault,  want  of  ears,  or  negligence  on 
the  part  of  plaintiff  whatsoeter,  during  the  opera- 
tion of  said  eontraet,  and  while  wholly  in  defend- 
ants care,  said  aa^mab  were  exposed,  and  caught 
eold,  and  became  sickly  and  diseased,  and,  as  a 
result  (hereof,  immediately  became,  and  have  ever 
since  remained,  injured,  damaged,  valueless,  and 
worthless  in  the  market,  and  their  health  permanent- 
ly ir^ured  and  destroyed,  a  more  specific  statement 
of  which  sickness  plaint^  cannot  give  for  want  c(f 
knowledge.  That  during  said  time,  under  instruc- 
tions of  defendant,  plaintiff  was  compelled  to  and 
did  unload  said  animals  in  said  storm.  That  after 
the  d^arture  of  said  train  at  5  a.  m.  April 
13,  1892,  defendant  notified  plaintiff  that  it 
would  not  take  out  said  car  and  animals  un- 
til that  hour  of  the  14th;  and  plaintlir  was 
compelled  to  and  did  unload  and  distribute 
said  animals  about,  and  boarded  them  In  sta- 
bles in  Wabash,  and  to  reload  them  at  nlgbtt 
for  which  he  was  compelled  to  and  did  pay 
the  sum  of  fifty  dollars.  Ttiat  plaintUI  could 
not  return  said  animals  to  his  own  stables,  or 
leave  them  in  Wabash,  or  in  said  car  at  La 
Porte,  without  more  danger  and  equal  exposure 
than  that  of  making  said  shipment  That  said 
defendant  permitted  and  compelled  said  car 
and  animals  to  remain  unnecessarily  and 
without  cause  en  route  for  the  term  of  48 
hours,  during  all  of  which  time  said  animals 
were  In  its  charge  exclusively.  That  the 
said  consideration  paid  to  defendant  by  plain- 
tlfT  was  the  full  tariff  rate  demanded  by  de- 
fendant of  plaintiff  for  said  services  of  ship- 
ping, and  defendant  made  no  Inquiry  aa  to 
the  values  of  said  animals,  and  made  no 
statement  and  gave  no  knowledge  whatever 
to  plaintiff  that  said  thirty-one  dollars  was  a 
reduced  rate.  The  said  thirty-one  dollars 
was  not  a  reduced  rate,  but  was  the  usual 
and  full  charge  for  sbiiq^ing  ten  horsea  from 
Wabash  to  La  Porte  on  defendant's  schedule. 
"Plaintiff  says  that  he  has  done  and  per- 
formed all  of  the  things  required  of  him 
to  be  performed  by  aald  contract,  except  aa 
waived  by  defendant,,  as  hereinafter  stated; 


and  that,  by  reason  of  the  said  negKgenee,  eartUss- 
ness,  and  wrong  of  defendant,  laii  animaU  con- 
tracted said  sickness  and  disease  while  in  the  cus- 
tody and  in  charge  of  defendant.  He  further  says 
that,  at  the  time  of  said  shipment,  each  of  said  an- 
imaU had  just  become  old  enough  to  train;  and, 
prior  thereto,  plaintiff  had  contracted  with  a  trainer 
and  three  men  to  take  care  of  and  train  said  ani- 
mals, and  he  was  compelled  to  and  did  keep  said 
men  employed,  at  an  expense  of  two  hundred  dol 
lars  per  month,  for  four  montJis  for  said  purpose- 
That  said  animate,  when  so  becoming  diseased,  in- 
stead of  improving,  became  steadily  worse,  and 
were  wholly  unfit  to  train,  and  were  rendered  worth- 
less in  the  market;  and  that  plaintiff  lost  all  of  his 
said  expenses,  by  reason  whereof  he  was  damaged 
in  the  sum  of  one  thousand  dollars.  That  all  of 
the  matters  and  things  complaiaed  of  herein 
occurred  without  the  fault,  want  of  care,  or 
negligence  of  plaintiff  whatsoever.  Tliat  plain 
tiff,  by  reason  of  said  sickness  of  said  anima'i. 
was  compelled  to  and  did  employ  veterinariea  to 
treat  them,  and  purchased  a  large  amount  of  med- 
icine for  thtm,  whereby,  for  said  purposes,  he  trai 
eompeUed  to  and  did  expend  and  become  indebted 
in  the  sum  of  five  hundred  dollars  for  the  care  and 
keying  of  said  horses. " 

Here  follow  the  further  averments  to  the 
effect  that  the  animals  In  question  l>ecame 
sick  and  diseased  immediately  upon  said 
exposure,  but  that  the  fact  was  not  mani- 
fest to  plaintiff  prior  to  April  20,  1882;  that, 
as  soon  as  he  became  aware  of  said  dis- 
ease and  sickness,  he  notified  defendant, 
etc.;  and  it  Is  alleged,  by  reason  of  the  mat- 
ters and  things  set  out,  he  has  been  dam- 
aged in  the  sum  of  $10,000,  and  Judgment 
Is  demanded  for  that  sum. 

Appellee  filed  its  motion  to  strike  out  so 
much  of  each  paragraph  as  was  Bpecifi.ed  in 
the  motion,  upon  the  ground  that  such  mat- 
ter related  to  "injuries  to  the  said  horses 
occasioned  by  exposure  to  cold,  sleet  snow, 
and  rain,  due  to  the  sudden  change  of  the 
weather,  and  that  said  injuries  were  not  the 
Iffoximate  result  of  defendant's  alleged  de- 
lay in  shipping  said  horses."  This  motion 
the  court,  over  appellant's  exception,  sus- 
tained, and  struck  out  of  each  of  the  para- 
graphs virtually  the  same  words  and  avei^ 
meats.  The  parts  struck  out  of  the  second 
paragraph  are  shown  by  the  words  in  italics. 
After  the  suppression  of  these  portions  of 
the  complaint  by  the  court,  appellee  filed 
its  answer  in  denial,  and  the  cause  was  sub- 
mitted to  the  court  for  trial,  and  there  was 
a  finding  in  favor  of  appellant  in  the  sum 
of  $50,  and,  over  his  motion  for  a  new  trial. 
Judgment  was  rendered  for  that  amount 
The  evidence  is  not  In  the  record. 

Appellee  contends  that  this  appeal  pre- 
sents no  question  for  the  consideration  of 
this  court,  for  the  reason,  aa  stated  by  its 
learned  counsel,  that  the  motion  to  strike 
out  was  addressed  to  several  parts  ot  each 
para^rraph  of  the  complaint;  and,  as  the 
exception   was   taken  to  the   ruUiig   as  a 


Digitized  by 


Google 


Ind.) 


ATKINSOBT  v.  WABASH  B.  CO. 


9iS 


whole,  they  say,  and  Insist,  that,  conceding 
there  was  error  in  suppressing  portions 
thereof,  tlie  motion  was.  nevertheless,  prop- 
erly snstained  as  to  other  parts  of  the  plead- 
ing; and,  as  the  exception  of  appelant  to 
the  court's  roling  applied  to  these  as  well 
as  to  the  others,  It  was  therefore  a  Joint 
exception  to  the  whole  ruling,  and  not  sep- 
arate to  each  ruling  necessarily  embraced 
In  the  motion.  To  maintain  their  proposi- 
tion, counsel  seek  to  hare  applied  the  prin- 
ciple asserted  In  Railroad  Go.  t.  McCartney, 
121  Ind.  386,  23  N.  B.  258,  to  the  efTect  that 
If  a  series  of  propositions  be  embodied  in 
the  charge  of  the  court  to  the  Jury,  and  the 
same  be  excepted  to  In  a  mass,  and  one  be 
correct,  the  exception  Is  properly  denied  or 
overruled. 

Under  the  facts  herein,  the  rule  asserted 
in  the  case  cited  and  In  other  decisions  of 
this  court  of  a  similar  Import  has  no  appli- 
cation In  support  of  appellee's  contention. 
The  motion  was  not  presented  by  appellant. 
Apparently,  he  had  nothing  to  do  with 
formulating  the  same.  Appellee  saw  fit  to 
attack  the  alleged  Irrelevant  portions  of  the 
complaint  by  one  motion,  and  for  the  reason 
therein  stated,  and  It  was  sustained  as  a 
whole,  and  to  this  ruling  appellant  excepted. 
This,  under  the  clrcanurtances,  was  suffl- 
cienlL  Apparently,  as  heretofore  stated,  the 
motloo  was  based  and  sustained  upon  the 
ground  and  theory  that  the  Injuries  and 
damage  to  appellant's  horses  were  not  in 
any  way  due  to  the  negligence  of  apxwllee 
In  the  delay  of  shipping  said  animals;  or, 
in  other  words,  that  the  negligence  of  the 
carrier  in  not  properly  discharging  bis  duty 
In  transxtortlng  the  horses  was  not  the  proxi- 
mate cause,  but  that  the  change  In  the 
weather,  which  produced  the  snow,  rain, 
sleet,  etc.,  constituted  the  true  cause,  and 
that  It  was  an  intervening  and  Independent 
one,  for  which  appeUee  was  not  responsible, 
and  one  which  was  beyond  its  power  to 
foresee  or  avert  The  question  is  pressed 
upon  us  to  decide:  Which,  under  the  aver- 
ments In  the  complaint,  ia  the  proximate 
cause  of  the  injuries  and  damages  of  which 
appellant  complains?  This  question  Is  ably 
and  elaborately  argued  by  the  learned  coun- 
sel for  the  parties  in  this  action.  But  this 
point  is  not  properly  presented  upon  the  ac- 
tion of  the  court  in  sustaining  the  motion 
to  strike  out,  and  hence  we  cannot,  con- 
sistently with  the  rules  of  practice,  decide 
the  question.  This  motion  did  not  perform 
the  office  of  a  demurrer,  and  the  proposition 
arising  in  this  appeal  upon  the  error  as- 
signed is  not  as  to  whether  the  complaint 
Is  good  or  bad  upon  demurrer;  the  only 
proposition  upon  which  our  decision  is  strict- 
ly invoked  is:  Did  the  court  err,  to  the 
prejudice  of  appellant's  rights,  in  sustain- 
ing the  motion  In  Its  entirety,  and  thereby 
suppressing  the  parts  or  averments  of  the 


pleading  In  controversy?  It  Is  settled  that, 
where  averments  or  matter  in  a  pleading 
are  in  any  way  material,  they  ought  not  to 
be  struck  out  on  motion;  and  the  recog- 
nized test  of  their  materiality  la  to  Inquire 
whether  they  tend  to  constitute  a  cause  of 
action  or  defense.  If  they  do,  they  are  not 
irrelevant,  and  ought  not  to  be  suppressed. 
The  f<^owlng  decisions  support  this  doc- 
trine: Port  V.  Williams,  6  Ind.  219;  Clark 
v.  Railroad  Co.,  44  Ind.  248,  and  authori- 
ties there  cited;  Indianapolis,  etc.,  Co.  v. 
Caven,  53  Ind.  268;  Railroad  Co.  v.  Sum- 
mers, 113  Ind.  10,  14  N.  B.  733;  Mabin 
y.  Webster,  129  Ind.  430,  28  N.  E.  863; 
Paylor  v.  Brice,  7  Ind.  App.  551,  34  N.  E, 
833.  In  the  case  of  Clark  v.  Railroad  Co., 
supra,  this  court  said:  "When  a  demurrer 
ia  sustained  to  a  pleading,  the  party  has 
the  right  to  amend;  but,  when  a  plead- 
ing is  stricken  out,  it  cannot  be  amended, 
for  It  is  out  of  the  record.  The  party  must 
then  either  reserve  the  question  by  a  bill 
of  exceptions,  and  seek  relief  in  this  court, 
or  obtain  leave  of  the  court  to  file  another 
pleading.  For  this  reason,  mottoas  to  strike 
out  are  not  to  be  encouraged,  unless  it  is 
manifest  to  the  court  that  it  vcould  be  to 
the  prejudice  of  the  party  that  has  to  an- 
swer or  reply  to  suffer  the  objectionable 
matter  to  remain.  Moloney  ▼.  Dows,  15 
How.  Prac.  261.*'  We  need  not  and  do  not 
decide  whether  the  complaint  in  this  action 
was  or  was  not  upon  the  theory,  under  the 
facts  therein  outlined,  sufficient  to  entitle 
the  appellant  to  recover  for  the  alleged  In- 
juries to  his  property;  nor  do  we  decide 
the  question  raised  as  to  proximate  causes. 
We  are,  however,  of  the  opinion  tliat  the 
averments  or  matter  eliminated,  if  not  all, 
at  least  in  part,  when  c6upled  with  the  other 
material  allegations  In  the  complaint,  to  say 
the  least,  tended  to  constitute  a  cause  of 
action,  and  therefore,  under  the  rule,  cannot 
be  held  as  Irrelevant  The  nlllng  of  the 
court  In  striking  out  these  parts  of  the  plead- 
ing, In  effect  destroyed  the  theory  of  ap- 
pellant's action  which  he  sought  to  present 
by  his  complaint;  and  it  must  be  presumed 
that  he  was  prejudiced  by  the  court's  ruling 
in  his  substantial  rights. 

We  are  of  the  opinion  that  the  portion  of 
the  complaint  which  alleges  and  claims  dam- 
ages upon  the  ground  that  appellant  had  em- 
ployed trainers  to  train  and  take  care  of 
the  horses  In  question  was  wholly  irrelevant 
as  an  element  of  damages,  and  as  to  this 
speclficaticm  the  motion  was  properly  sus- 
tained. 

For  the  error  in  sustaining  the  motion  as 
a  whole,  the  Judgment  is  reversed,  and  the 
cause  remanded  to  the  lower  court,  vrlth  In- 
structions to  overrule  the  motion  to  strike 
out  except  as  to  the  part  herein  ludioati><i 
as  bad,  and  for  )(nrther  proceedings  In  a<. 
cordance  with  this  opinion. 
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(14S  Ind.  (06) 

FORSYTH  ««  aL  T.  CITY  OF  HAMMOND. 

(Supreme  Court  of  Indiana.    Not.  7,  1895.) 

Amhkxatiot;  or  Land  to  Citt— JDnrsDicrioN— 

Collateral  Attack— Kbyiew. 

1.  A  qaestlon  affecting  the  jurisdiction  of  the 
trial  court  and  the  appellate  court  will  be  con- 
sidered though  raised  for  the  first  time  on  re- 
hearing in  the  appellate  court. 

2.  The  action  of  the  board  <tt  county  com- 
missioners In  passing  on  a  petition  of  ft  city  coun- 
cil for  annexation  of  territory  to  the  city,  which 
must  give  the  reasons  why,  in  the  opinion  of  the 
council,  annexation  should  take  place,  and  whidi 
must  be  on  notice  to  parties  interested,  is  judi- 
cial, and  therefore  courts  are  properly  given  juris- 
diction of  an  appeal  therefrom. 

3.  A  city  council's  jurisdiction  In  annexation 
proceedings  may  be  attacked  collaterally  where 
the  conditions  prescribed  by  the  statute  for  ju- 
risdiction do  not  exist,  notwithstanding  recitals 
In  the  record  of  the  council  that  they  do  exist. 

4.  A  city  council,  having  jurisdiction  to  an- 
nex only  land  adjacent  to  the  city,  cannot  annex 
land  separated  from  i^  by  the  right  of  way  of  a 
railroad,  whether  the  railroad's  interest  be  a 
fee  or  an  easement. 

On  rehearing.  For  former  i:eport,  see  40  N. 
B.  267. 

MiUer,  Winter  &  Blam,  A.  U  Jonea,  J.  W. 

louche,  and  Thoe.  J.  Merrlfleld,  for  appel- 
lants.   B.  D.  Orumpacker,  for  app^ee. 

HOWARD,  O.  X  .One  of  the  positions  tak- 
en bj'  counsel  In  support  of  their  petition  for 
a  rehearing  of  this  case  Is  that  the  circuit 
court  had  no  Jurisdiction  of  the  appeal  from 
the  board  of  county  commissioners,  for  the 
reason  that  the  annexation  of  territory  to  a 
city  is  a  legislative,  and  not  a  Judicial,  func- 
tion, and,  as  such,  in  case  of  unplatted 
lands,  the  board  of  county  commissioners  la 
given  sole  and  final  Jurisdiction  In  the  prem- 
ises. The  proposition  so  advanced  was  not 
orged  in  the  original  argument,  nor  on  the 
trial  of  the  cause,  and  is  now  brought  to  our 
attention  for  the  first  time;  but,  as  it  is  a 
question  that  affects  the  Jurisdiction  of  the 
trial  court,  and  also  of  this  court,  it  Is  one 
that  will  be  entertained  at  any  time. 

It  may  be  conceded  that  annexation  of  ter- 
ritory to  a  city  is  a  legislative  function.  This 
function  is  exercised  by  the  common  council 
when  it  resolves  to  annex  certain  described 
lands  to  the  city,  and  to  present  a  petition 
therefor  to  the  county  board.  It  must  be  ad- 
mitted, however,  as  we  think,  that  the  after 
proceedings  had  upon  the  petition  are  of  a 
Judicial  nature.  The  petition  must  give  the 
reasons  why.  In  the  opinion  of  the  council, 
the  annexation  should  take  place.  The  sufB- 
clency  of  such  reasons,  and  whether  they  in 
fact  exist,  calls  for  the  decision  of  the  tri- 
bunal appointed  to  hear  the  petition.  Notice 
of  the  presentation  of  the  petition  is  also  pro- 
vided for,  and  adverse  parties  are  thus 
brought  in.  Whether  the  proper  preiimlnarj 
steps  hare  been  taken,  whether  the  reasons 
given  in  the  petition  are  true  and  are  suffi- 
cient, aeem  to  be  questions  calling  for  a  Ju- 
dicial examination  and  decision.  In  a  sim- 
ilar case  (Urusenmeyer  ▼.  City  of  Logans- 


port,  76  Ind.  648)  It  was  said  by  Wooda,  J„ 
speaking  for  thla  court,  that  "the  dedsloa  «< 
the  board  In  such  a  case  is  Judicial,  and  not 
merely  administrative  or  legislative^"  Bat  If 
the  board,  in  considering  and  deciding  npon 
the  petition,  acts  In  a  Judii^al  capacity,  cer- 
tainly the  legislature  may,  as  it  has  done  ia 
this  case,  provide  for  an  appeal  to  the  courta, 
to  determine  whether  the  city  council  and  th* 
county  board  have  compiled  with  tbe  stat- 
utory requirements  in  the  action  taken.  It  is 
the  law  Itself,  as  has  been  said,  that  Sxea 
the  conditions  of  annexation;  and  the  office 
of  the  board  and  of  the  court  is  to  determine 
whether  tbe  conditions  so  prescribed  by  the 
law  have  been  complied  with.  The  legisla- 
ture has  expressly  provided  for  such  Judicial 
determination  by  the  board  and  for  an  appeal 
therefrom  to  tbe  courts,  and  this  coort  has 
frequently  recognized  the  right  to  such  ap- 
peal. Section  4224.  Rev.  St  iS&i  (sectloa 
3243,  Bev.  St  1881);  Catterlin  v.  City  of 
Frankfort,  87  Ind.  45;  Chandler  t.  City  of 
Kokomo,  137  Ind.  205,  36  N.  £1  847;  WUcoz 
T.  City  of  Tipton  (at  this  term)  42  N.  B.  — . 
See,  also,  Manufacturing  Co.  t.  "Emetj  (at 
thU  term),  41  N.  E.  814.  See,  also.  City  oT 
Wahoo  y.  Dickinson,  23  Neb.  426,  36  N.  W. 
813. 

In  Forsythe  v.  City  of  Hammond.  68  Fed. 
774,  Baker,  J.,  in  passing  upon  an  appllcatlcm.. 
made  to  the  United  States  circuit  court  for 
the  district  of  Indiana  by  one  of  the  appel- 
lants In  the  case  at  bar,  to  enjoin  the  appel- 
lee from  collecting  taxes  upon  the  lands  an- 
nexed in  this  proceeding,  speaking  ot  tbe 
question  now  under  consideration  said:  "Thie 
power  to  hear  and  determine  whether  tbe 
conditions  prescribed  by  law  for  tbe  crea- 
tion, enlargement,  or  contracti<»i  of  a  mu- 
nicipal body  exist  is  Judicial  in  its  nature, 
and  may  be  appropriately  conferred  upon  tbe 
courts.  The  creation,  enlargement,  or  cob- 
tracUon  of  a  municipal  body  is  not  the  act 
of  the  court,  but  is  the  act  and  result  of  tbe 
law.  Tbe  court  simply  determines  whether 
the  conditions  are  present  which  antborize 
the  creation  of  a  municipal  body,  or  tbe  en- 
largement or  contraction  of  Its  limits;  and.. 
when  these  conditions  are  Judicially  ascer- 
tained, the  law,  ex  proprlo  vlgore,  creates  tbe 
municipal  body,  or  enlarges  or  contracts  Ita 
boundaries." 

Counsel  next  repeat  the  contention  that  the 
action  of  the  common  council  of  EJast  Chi- 
cago, In  attempting  to  annex  to  that  city  cer- 
tain of  the  lauds  here  in  controversy,  with- 
out first  having' secured  the  assent  of  the  own- 
ers of  that  part  thereof  adjacent  to  the  dty.^ 
cannot  be  attacked  collaterally  in  this  case. 
We  cited  in  the  original  opinion  numerone 
authorities  to  tbe  pro{>o8ltion  that  the  Jurla- 
diction  of  an  inferior  tribunal,  as  a  common' 
council,  may  be  attacked  collaterally,  and 
evidence  offered  to  show  that  the  tribnnal 
did  not  have  Jurisdiction  of  the  subject  mat- 
ter or  of  the  parties.  We  have  attentivdy 
read  tbe  acute  analysis  made  of  those  aor 
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tborlties  by  counsel,  and  are  still  satisfied 
tlilit  the  authorities  so  dted  do  establish  the 
truth  of  the  proposition  stated.  We  are  In- 
clined to  think  that  counsel  have  not  careful- 
ly distlnpilshed  between  facts  as  to  the  Jn- 
rlsdictlon  of  a  body  and  facts  as  to  the  pro- 
ceedings and  acts  of  that  body  after  jurisdic- 
tion is  shown.  If  there  Is  Jnrisdlctlon,  then 
■the  decision  that  follows  is  conclusive,  except 
on  direct  attack.  But  jurisdiction  Itself  may 
always  be  inquired  into,  and  it  Is  only  after 
Jurisdiction  is  established,  bodi  of  the  sub- 
ject matter  and  of  the  pers<Hi,  that  the  de- 
cision of  the  tribunal  will  be  Invulnerable  to 
collateral  attack.  As  said  by  this  court  In 
Board  t.  Markle,  46  Ind.  96,  cited  in  the 
original  opinion:  "The  facts  which  It  is  said 
jnust  be  shown  to  exist  before  the  matter  can 
be  within  the  Jurisdiction  of  an  Inferior  eo'irt, 
and  which  can  be  inquired  into  collaterally, 
are  such  as  in  the  absence  of  which  the  court 
cannot  rightfully  hear  and  determine  any 
question  touching  the  matter  In  controversy. 
Hence  a  recital  In  the  record  of  such  facts 
may  be  shown  to  be  false."  See,  also.  State 
▼.  Hudson,  37  Ind.  198.  As  bearing  upon  the 
question,  see,  fnrther,  Hape  ▼.  Heaton,  9 
Wis.  328;  Thompson  y.  Whitman,  18  Wall. 
457;  Withers  y.  Patterson,  27  Tex.  491;  Scott 
tf.  McNeal,  154  U.  8.  34,  14  Sup.  Ct  1106; 
Works,  Courts,  H  20,  23,  25,  26. 

In  the  case  at  bar  it  is  not  doubted  that 
the  owneiB  of  the  lands  adjacent  to  the  city 
of  East  Chicago,  and  which  it  was  attempted 
to  annex  to  the  city,  had  never  assented  to 
fiuch  annexation,  bat  that  the  only  petition  for 
annexation  presented  to  the  common  council 
was  by  owners  of  lands  not  adjacent  to  the 
-city;  yet  the  claim  is  made  that  the  question 
of  the  right  of  the  council  to  annex  such  ad- 
jacent lands,  and  also  the  nonadjacent  lands, 
is  foreclosed  by  the  record.  The  city  council 
.assumed  that  the  petitioners  for  annexation 
were  the  owners  of  the  lands  adjacent  to  the 
■dty,  and  it  is  said  that  this  assumption  is 
conduslye,  although  in  fact  the  owners  of  the 
adjacent  lands  did  not  assent  to  such  annex- 
ation. If  that  contention  were  good,  why  could 
not  any  person  go  before  a  city  council,  dalm 
falsely  to  be  the  owner  of  adjacent  lands,  and 
petition  for  their  annexation  to  the  city,  and, 
if  the  record  of  the  comnxm  council  should 
show  that  upon  such  petition  the  lands  were 
annexed,  how  could  the  decision  be  cdlateral- 
ly  called  in  question?  The  law,  however,  gives 
the  council  jurisdiction  to  annex  adjacent 
lands  only  on  the  written  assent  of  the  own- 
■era.  It  is  dear  that  the  common  council  had 
jio  Jurisdiction  of  the  subject  matter. 

In  cases  dted  in  the  original  opinion  we 
think  it  is  shown  that  this  court  has  more 
than  once  decided  practically  the  same  ques- 
tion here  raised,  namely,  that  attempts  at 
annexation  of  lands  to  dtles  made  by  com- 
mon councils  not  having  Jurisdiction  are  void, 
and  may  be  attacked  collaterally,  as  well  as 
directly.  City  of  Indianapolis  v.  McAvoy,  86 
ind.  587;    City  of  Delphi  v.   Startzman,  104 


Ind.  343,  3  N.  E.  937;  City  of  Indianapolis  v. 
Patterson,  112  Ind.  344,  14  N.  B.  551. 

Counsel  devote  much  argument  and  research 
to  show  that  where  the  Jurisdiction  of  an  in- 
ferior tribunal  depends  upon  a  fact  which  such 
tribunal  is  required  to  ascertain  and  settle  by 
Its  decision,  such  decision.  In  general,  is  con- 
clusive. It  needed  but  a  statement  of  that 
proposition  to  establish  its  truth.  But  it  does 
not  follow  that  such  tribunal,  by  claiming  Ju- 
risdiction, can  establish  It.  If  the  law  fixes 
what  is  necessary  to  acquire  Jurisdiction,  the 
tribunal  cannot  take  Jurisdiction  not  so  au- 
thorized by  law.  The  law  requires  notice  to 
parties  who  are  to  be  subjected  to  the  decis- 
ions of  the  trlbimal.  Jurisdiction,  therefore, 
cannot  be  taken  without  such  notice.  But  as 
the  tribunal  must  Itself  decide  whether  the  no- 
tice is  suffldent.  Its  dedslon  on  such  sufficiency 
Is  conclusive.  So,  when  a  petition  is  to  be 
filed,  such  petition  is  necessary  to  give  Ju- 
risdiction, and  the  tribunal,  by  finding  that  a 
petition  was  filed,  when  in  fact  It  was  not, 
could  not  take  Jurisdiction.  But  as  the  tri- 
bunal Is  the  only  body  to  pass  upon  the  sufil- 
clency  of  the  petition,  whether  It  is  in  prop- 
er form,  has  the  requisite  number  of  signers, 
and  whether  the  persons  signing  have  the  prop- 
er qualifications,  etc,  its  decision  on  such 
questions  is  final 

Stoddard  y.  Johnson,  75  Ind.  20,  one  of  the 
leading  cases  on  this  subject,  and  relied  upon 
by  counsel,  is  In  harmony  with  this  holding. 
That  case  decides  that  the  presentation  of  a 
petition  for  the  improvement  of  a  highway 
gave  the  county  commissioners  JurlsdlcUcm 
over  the  subject  matter  of  the  petition,  and 
that  whether  the  petition  were  in  all  respects 
sufficient  was  a  Jurisdictional  question,  which 
the  board  had  a  right  to  decide  for  Itself.  The 
court,  however,  is  careful  to  say  that  It  Is  not 
to  be  understood  as  holding  that  "any  peti- 
tion, however  defective  or  Irrelevant,  will  be 
deemed  suffldent  to  invoke  the  Jurisdiction  of 
the  commissioners  to  dedde  upon  Its  suffi- 
ciency, and  to  Impart  validity  to  that  decision 
as  against  collateral  attack."  The  correct  rule 
is  stated  in  the  same  case,  "that  once  the 
Jurisdiction  of  an  inferior  tribunal  is  estiib- 
llshed  over  the  subject  matter  and  the  parties 
to  a  proceeding  which  may  be  had  before  It, 
the  same  presumptions  are  indulged  in  favor 
of  the  regularity  of  its  action  as  prevails  in 
favor  of  the  action  of  the  courts  of  general 
powers."  Had  the  common  council  in  the  case 
before  us  acquired  Jurisdiction  over  the  lands 
to  be  annexed  and  lying  adjacent  to  the  city, 
and  had  it  also  acquired  Jurisdiction  over  the 
owners  of  such  lands,  then  the  subsequent 
proceedings,  however  defectivfe,  would  not  be 
void;  but,  not  having  acquired  Jurisdiction 
over  the  lands  or  over  its  owners,  the  annex- 
ation proceedings  were  a  nullity. 

Whether  the  right  of  \*ay  of  the  Chicago 
Calumet  Terminal  Railway  Company  was  a 
fee  simple  or  an  easement  Is  not  material 
here.  If  the  strips  of  land  belonging  to  that 
company,  by  whatever  name  the  title  may 
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be  called,  are  not  wlfliln  the  corporate  UmltB 
of  the  city  ot  East  Chicago,  It  ia  very  cer- 
tain that  the  land  of  the  petitioner  company, 
and  which  Is  separated  by  those  strips  from 
the  city  limits,  is  not  adjacent  to  the  city. 
But  it  cannot  rightfully  be  claimed  that  these 
strips  are  within  the  limits  of  the  city  of 
East  Chicago.  They  were  never  annexed,  ei- 
ther on  petlticHi  of  their  owners  or  by  act  of 
the  county  board.  The  city  could  not  levy 
taxes  or  street  and  sewer  assessments  upon 
these  strips  of  land,  could  not  make  streets 
or  alleys  across  them,  or  In  fact  exercise  any 
jurisdiction  whatever  over  them.  The  strips 
are  outside  the  limits  of  the  city,  and  com- 
pletely separate  the  lands  of  the  improvement 
company  from  the  city  llmita  How  then  could 
the  city  annex  those  nonadjacent  lands  of  the 
Improvement  company?  The  statute  express- 
ly provides  that  the  lands  to  be  annexed  to  a 
city  shall  be  adjacent  Had  the  city  Jurisdic- 
tion of  the  subject  matt»?  Could  the  city,  by 
declaring  the  lands  of  the  improvepient  com- 
pany to  be  adjacent,  make  them  adjacoit? 
If  the  common  conncQ  could  annex  lands  sep- 
arated from  the  corporate  limits  by  a  right 
of  way  100  feet  across,  why  might  it  not  an- 
nul lands  a  mQe  distant  from  the  dty?  The 
conclusion  Is  irresistible  that  the  city  had 
no  Jurisdiction  of  the  subject  matter;  the 
landis  of  th«  petitioner  company  were  not  ad- 
jacent to  the  city,  and  could  not  tha«fore  be 
annexed.  Hie  petition  for  a  rehearing  ia  over- 
ruled. 


(13  Ind.  App.  629) 
TERRB  HAUTE  &  I.  R.  CO.  T.  STATE. 
(Appellate  Court  of  Indiana.    Nor.  7,  1895.) 
Railroad  Ck)UPAKiEs— Keoisterino  Trains. 
Rev.  St.  1894,  S  5186,  requiring  every 
railroad  compai^  at  any  station  at  whidi  "there 
is  a  telegraph  office"  to  register,  on  a  blackboard 
kept  in  a  conspicuous  place  for  that  purpose,  20 
minutes  before   a   passenger   train   is   dae   by 
schedule  time,  whether  it  is  on  time,  and,   if 
late,  how  iate,  does  not  require  the  roistering 
of  night  trains  at  passenger  stations  where  its 
telegraph  office  is  kept  open  only  during  the  day- 
time. 

Appeal  from  circuit  court,  Marshall  county; 
A.  C.  Capron,  Judge. 

Action  by  the  state  against  the  Terre  Baute 
&  Indianapolis  Railroad  Company,  for  poiaity 
for  failure  to  schedule  the  arrival  of  a  night 
train  at  a  station  where  It  maintained  a  tele- 
graph office  only  during  the  daytime.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

R.  B.  Oglesbee  and  MUler,  Winter  &  Elam, 
for  appellant  S.  N.  Stephens,  J.  D.  McLaren, 
and  Wm.  A.  Ketcliam,  Atty.  Gen.,  for  the 

State. 

REINHARD,  0.  J.  This  action  was 
brought  by  the  state  against  the  appellant 
company  to  recover  a  penalty  for  an  alleged 
violation  of  what  is  known  as  the  "Black- 
board Law."    In  the  court  below,  the  api>el- 


lee  recovered  the  stmi  of  %S5  and  costs.  Sev- 
eral errors  are  assigned,  but  the  question  Re- 
sented may  be  determined  by  considering  the 
alleged  error  of  the  court  in  its  conclusioa 
of  law  upon  the  special  finding  of  facts.  Tlw 
special  finding  shows  that  the  appellant  com- 
pany did  not  maintain  a  telegraph  office  at  its 
station  as  a  night  office;  that  the  train  which 
the  appellant  failed  to  bulletin  was  a  train 
which  was  scheduled  to  arrive  at  said  station 
at  10:06  o'clock  p.  m.,  at  which  time  there 
was  no  telegraph  operator  in  said  office  to  re- 
ceive any  message  concerning  the  movement 
and  operation  of  said  train;  that  as  a  mat 
ter  of  fact  said  train  was  30  minutes  late, 
but  that  the  appellant  made  no  announce- 
ment whatever  on  its  blackboard  concerning 
the  arrival  of  said  train,  nor  did  it  poet  any 
other  information  regarding  said  train.  It  is 
earnestly  insisted  by  appellant's  counsel  that 
upon  this  finding,  the  judgment  of  the  court 
should  have  been  in  favor  of  the  appellant, 
and  that  the  court's  conclusion  that  appellant 
was  liable  was  erroneons. 

The  statute  upon  which  the  present  action 
is  based  reads  as  follows:  Section  1:  "That 
every  corporation,  company  or  person  operat- 
ing a  railroad  within  this  state  shall,  imme- 
diately after  the  taking  effect  of  this  act 
cause  to  be  placed  in  a  conspicuous  place  in 
each  passenger  depot  of  such  company  locat- 
ed at  any  station  in  this  state,  at  which  there 
Is  a  telegraph  office,  a  blackboard  at  least 
three  feet  long  and  two  tset  wide,  upon  which 
sncb  company,  or  person  shall  cause  to  be  writ- 
ten at  least  twenty  minutes  before  the  scbed- 
nled  time  for  the  arrival  <^  each  passenger  train 
stopping  upon  such  route,  at  such  station,  the 
fact  whether  such  train  is  on  schedule  time  or 
not  and  if  late,  how  much."  Rev.  St.  185«, 
{  6186.  The  second  section  prescribes  the 
penalty,  and  confers  x>ower  upon  the  prosecut- 
ing attorney  to  prosecute  any  action  under  the 
law.  It  is  a  familiar  rule  that  penal  stat- 
utes are  to  be  given  a  strict  construction  in 
favor  of  the  persona  against  whom  they  op- 
erate; but  while  this  is  true,  they  should 
never  be  interpreted  so  as  to  make  them  en- 
tirely Inoperative,  or  to  place  it  within  the 
power  of  those  affected  by  any  such  statute 
to  circumvent  or  thwart  its  puriiose  at  pleas- 
ure. If,  by  a  rational  interpretation  of  all  its 
parts  togetlier,  the  purpose  of  the  lawmakers 
may  be  ascertained  and  given  effect.  The 
rule  of  strict  construction  la  not  violated  by 
adopting  that  sense  which  best  harmonizes 
with  the  object  and  Intent  of  the  legislature 
when  the  entire  text  is  considered  as  a  whole. 
State  v.  Railroad  Co.,  133  Ind.  69,  32  N.  E. 
817.  The  statute  was  designed  to  give  io- 
formation  to  those  interested  in  the  arrival 
of  trains,  so  as  to  relieve  the  suspense  so 
frequently  occasioned  to  travelera  and  others 
thus  interested  by  unexplained  delays.  State 
V.  Bridge  Co.,  136  Ind.  195,  35  N.  E.  991. 
This  being  the  purpose  of  the  law,  it  would 
seem  that  the  solution  of  the  question  before 
us  ought  not  to  be  a  very  difficult  task.    It  Ls 
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otnions  that  It  was  not  the  Intention  of  the 
lawmakers  to  entail  upon  railroad  companies 
any  additional  burdens  with  regard  to  the 
establishment  and  maintenance  of  telegraph 
offices.  Such  companies  are  not  required  by 
the  statute  under  construction  to  establish 
any  telegraph  office  at  any  station  where  there 
was  none  prior  to  the  enactment  of  the  law, 
nor  to  maintain  one  already  established,  If 
unnecessary  to  the  transaction  of  their  busi- 
ness. The  object  of  maintaining  a  telegraph 
office  by  a  railroad  company  at  any  station 
on  its  road  Is  to  enable  the  employte  of  the 
company  to  receive  and  transmit  Information 
concerning  the  movements  and  operations  of 
trains.  Telegraph  offices  are  also  maintain- 
ed for  the  accommodation  of  the  general  pub- 
lic, but  these  are  generally  owned  and  operat- 
ed by  teleg^raph  companies,  and  not  by  rail- 
road corporations.  We  take  It  that.  If  a  rail- 
road company  chooses  not  to  maintain  a  tele- 
graph office  at  any  of  its  stations  where  one 
is  now  carried  on,  It  may,  donbtless,  dispense 
with  the  same  altogether,  and  that  there  is 
nothing  in  the  statute  to  keep  it  from  doing 
so.  In  that  event,  we  think  snch  company 
would  not  be  required  to  bulletin  any  trains 
at  such  station,  notwithstanding  trains  may 
atop  there  regularly.  But  If  the  railroad  com- 
pany does  maintain  an  office  at  such  station, 
or  even  if  a  telegraph  company  operate  such 
office  there,  we  are  of  opinion  that  the  rail* 
road  company  is  required  to  give  information 
on  its  blackboard  of  the  arrival  of  trains 
scheduled  to  stop  at  the  station  such  as  the 
company  may  have  or  be  In  iK>sitIon  to  ob- 
tain. If  It  Is  within  the  power  of  the  com- 
pany to  dispense  entirely  with  the  telegraph 
office  at  any  station,  as  we  think  It  is,  does 
it  not  follow  that  the  company  may  dispense 
with  the  maintenance  or  operation  of  snch 
telegraph  office  at  regular  i)eriods  during  any 
portion  of  a  day  of  U  hours,  when  it  deems 
It  pn)i)er  to  do  so?  In  other  words,  if  a  rail- 
road company  should  regard  it  proper  and 
consistent  with  Its  business  Interests  to  main- 
tain only  a  day  office,  but  not  a  night  office, 
thus  not  being  In  a  position  to  obtain  any 
Information  concerning  the  movements  of  its 
night  trains,  will  It  be  violating  the  provi- 
sions of  this  statute  by  failing  to  make  the 
announcement  therein  provided  concerning 
such  night  trains?  We  do  not  think  so.  Of 
course.  If  the  railroad  company  is  maintain- 
ing a  telegraph  office  during  the  entire  day, 
it  may  not  refuse  to  receive  and  transmit  to 
the  public  the  Information  required  by  send- 
ing away  its  operator  or  dispensing  with  his 
presence  at  irregular  periods  to  suit  its  own 
fancy,  as  this  wonld  be  placing  it  within  the 
power  of  snch  company  to  determine  at  its 
own  will  and  pleasure  which  particular  train 
or  trains  it  would,  and  which  It  would  not, 
announce  on  its  blackboard.  While  the  en- 
actment does  not  impose  on  the  company  the 
duty  of  maintaining  a  telegraph  office  at  any 
station,  It  dnes  make  it  incumbent  upon  such 
company,  while  maintaining  such  telegraph 


office,  to  bulletin  an  trains  that  stop  at  sncli 
station;  and  this  carries  wldi  It  the  further 
duty  of  obtaining  snbh  information  as  may  be 
reasonably  at  the  company's  command  by 
means  of  such  telegraph  service  as  it  deems 
necessary  to  the  transaction  of  its  business. 
We  think,  as  long  as  the  company  in  good 
fiiith  publishes  all  the  information  received  by 
It,  or  that  is  reasonably  at  its  command,  the 
requirements  of  the  statute  are  fulfllled.  The 
company  cannot  evade  the  statute  by  p're- 
tending  that,  when  a  particular  train  was 
due,  it  had  for  a  brief  and  indefinite  period 
dispensed  with  its  operator,  and  hence  had 
not  in  its  possession  the  necessary  informa- 
tion to  place  on  the  blackboard.  In  the  pres- 
ent case,  as  we  have  seen,  it  was  fonnd  that 
the  appellant  was  not  maintaining  a  night 
office.  This  being  true,  we  do  not  think  the 
appellant  was  required  to  make  announce- 
ment of  the  train  In  question.  We  think  the 
appellant  was  entitled  to  a  Judgment  upon 
the  finding.  Judgment  reversed,  with  instruc- 
tions to  the  coort  below  to  restate  its  conclUf 
sions  of  law. 

(U  Ind.  Aiv.  ton 
HUSTON  et  al.  v.  COSBY. » 

(Appellate  Court  of  Indiana.  Nov.  7,  1805.)  ' 
AppbaI/— OwECTiosg  Waived  — Biu.  of  Exobf- 

TIONB — ReTERSIL. 

1.  Spedficationa  of  error  asslBsed,  but  not 
anraed  in  the-  brief  sabmitted,  wUl  not  be  con- 
sidered. 

2.  A  bill  of  exceptions  must  hare  a  caption 
or  Introductory  part  showing  that  it  is  a  bill  of 
exceptions,  and  contains  the  evidence  introduced 
at  the  trial. 

3.  Under  Rev.  St.  ISQi,  {  670  (Rev.  St' 
1881,  i  G58),  providiBK  that  no  jadgmeut  shall 
be  reversed  for  formal  defects  which  could  be 
cared  hy  amendment  in  the  lower  court,  or  where 
the  merits  of  a  cause  have  been  fairly  tried,  a 
bin  of  exceptional  insufficient  for  want  of  a 
proper  caption,  which  shows  that  a  fair  trial 
nas  been  had,  and  a  correct  result  reached,  will 
prevent  a  reversal. 

Api)eal  from  circuit  court;  Vlanderburgh 
county;  J.  W.  Foster,  Judge. 

Action  by  Mary  B.  Cosby  against  Erastus 
P.  Huston  and  others  on  a  note.  From  a 
Judgment  for  plaintiff,  defendants  appeal,  de- 
fendant Huston  alone  assigning  error.  Af- 
Aimed. 

J.  B.  Williamson,  for  appellants.  Chos.  Lb 
Wedding,  tor  appellee. 

ROSS,  J.  The  appellee  brought  this  action 
upon  a  promissory  note  given  by  the  Evana- 
vlUe  Public  Hall  Company  and  indorsed  by 
Brastus  P.  Huston  and  David  J.  Mackey. 
The  only  specifications  of  error  assigned  on 
this  appeal  are  tbose  assigned  by  the  appel- 
lant Erastus  P.  Huston,  and  are  as  follows: 
First  "The  court  erred  In  overruling  appel- 
lant Huston's  separate  demurrer  to  the  plain- 
tUT's  complaint"  Second.  "The  court  erre<l 
in  overmling  appellant's  motion  fbr  a  new 
trial." 

The  first  specification  of  error  has  not  been 
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ugued;  boace  it  mnst  be  deemed  to  be  Tralv- 
ed.  Speciflcatlons  of  error  assigned,  bat  not 
argued  In  tbe  brlcjCs  of  coanael,  will  sot  be 
considered  by  the  court. 

Tlie  reasons  for  wbicli  a  new  trial  was 
asked  are  that  tlie  finding  of  tbe  court  is  not 
sustained  by  sufilcient  evidence,  and  is  con- 
trary to  law.  It  Is  contended  by  the  appellee 
that  this  court  cannot  consider  the  questions 
attempted  to  be  presented  on  the  ruling  of  the 
court  below  in  oTerruUng  the  motion  for  a 
new  trial,  for  the  reason  that  the  evidence  is 
not  properly  in  the  record.  In  support  of  this 
contention  it  Is  urged  that,  while  the  evidence 
is  copied  Into  the  record,  It  is  not  there  in  the 
form  of  a  bill  of  exceptions,  in  ttiat  It  is  not 
preceded  by  a  proper  caption;  that  there  is 
no  recital,  preceding  what  purports  to  be  the 
testimony  of  witnesses,  that  they  w»«  sworn 
or  testified  in  this  cause;  and  that  the  bill  of 
exceptions  shows  on  its  face  tliat  it  does  not 
contain  aU  of  the  evidence  given  on  the  trial 
of  the  cause.  That  which  purports  to  be  a 
bill  of  exceptions  containing  tlie  evidence  bas 
no  caption,  neither  is  It  preceded  by  the  title 
ot  the  cause,  nor  is  it  identified  in  any  way  as 
a  bill  of  exceptions,  nor  as  a  paper  filed  in 
said  cause.  While  it  is  true  ttiat  the  form 
of  a  bill  of  exceptions  is  of  comparatively  lit- 
tle importance,  and  if  it  Is  sufilciently  formal  to 
show  wliat  it  Is,  and  presents  to  the  court  the 
question  sought  to  be  raised,  it  is  sufficient, 
yet  we  cannot  accept  and  treat  as  a  biil  of 
exceptions  evoy  paper  which  a  clerk  may  see 
fit  to  copy  into  a  record,  unless  there  is  some- 
thing to  show  that  the  paper  filed  is  a  bill  of 
exceptions.  There  must  be  something  iden- 
tifying it  as  a  bill  of  exceptions  and  as  a  pa- 
per filed  and  belonging  to  the  records  in  that 
case.  Railway  Co.  v.  Kendall,  138  Ind.  313, 
86  N.  B.  415.  What  the  form  of  the  cation 
or  Introductory  part  of  the  bill  should  be  is 
immaterial  If  it  sufficiently  shows  that  it  is  a 
bill  of  exceptions  containing  the  evidence  in- 
troduced on  the  trial  of  tlie  cause.  But  that 
it  is  necessary  to  have  a  caption  of  some  kind 
seems  to  be  settled.  Board  of  Com'rs  v. 
Mutchter,  187  Ind.  40,  36  N.  E.  534;  City  of 
Alexandria  t.  Cutler,  189  Ind.  568,  39  N.  B. 
237.  Without  deciding  whether  or  not  the  pa- 
pa- filed  as  a  bill  of  exceptions  in  this  case  is 
sufficient,  and  brings  the  evidence  into  the  rec- 
ord, we  are  content  to  say  that  we  have  care- 
fully read  the  evidence,  and  thbik  a  fair  trial 
has  been  had,  and  a  right  result  reached. 
Having  arrived  at  this  conclusion,  the  Judg- 
ment should  be  affirmed.  Section  658,  Rev. 
St  1881  (section  670,  Bums'  Rev.  St  1894). 
Judgment  affirmed. 


03  Ind.  App.  536) 

CITY  OP  FT.  WAYNE  v.  PARNAN, 
(Appellate  Court  of  Indiana.     Nov.  8,  189S.) 
Bpboial  Intsbrooatobieb— General  Verdict. 
A  finding,  in  response  to  a  special  Inter- 
rogatory, that  an  ordinarily  prudent  person  could 
have  passed  in  safety  over  the  sidewalk  upon 


;whieii  plaiutifF  was  injured,  will  not  control  • 
general  verdict  for  plaintiff,  as  it  was  not  neces- 
sarily inconsistent  with  plaintiff's  exercise  of 
due  care. 

Appeal  from  superior  conrt  Allen  county; 
C.  M.  Dawson,  Judge. 

Action  by  Bridget  Faman  against  the  city 
of  Ft  Wayne  for  personal  injuries.  Plain- 
tiff had  Judgment,  and  defendant  appeals. 
Affirmed. 

Swayne,  Ninde  St  Nlnde,  for  appellant 
Colerick  &  France,  for  appellee. 

ROSS,  J.  The  appellee  recovered  Judg- 
ment in  the  court  below  against  the  appel- 
lant for  personal  injuries  received  wliich 
were  caused  by  falling  upon  one  of  the  side- 
walks of  said  city,  which  It  is  alleged  was 
out  of  repair  and  dangerous  to  pedestrians. 
Several  speclficationB  of  error  have  been  as- 
signed in  tbis  court  but  counsel  have  ar- 
gued but  one  of  them.  That  one  calls  in 
question  the  correctness  of  the  court's  ruling 
In  overruling  the  motion  made  by  appellant 
for  Judgment  on  the  answers  to  Interroga- 
torteB. 

Answers  to  Interrogatories  will  not  control 
tbe  general  verdict  unless  irreconcUatde 
with  It  BaUroad  Co.  v.  W^kle,  6  Ind.  App. 
340,  83  N.  B.  689;  Railroad  Go.  v.  McHenry. 
10  Ind.  App.  525,  87  N.  E.  186;  Pbilllpe 
V.  Michael,  11  Ind.  App.  672,  89  N.  B.  e6a 
Tbe  Jury,  by  their  general  verdict  It  mnst 
be  assumed,  found  every  fact  material  to 
appdlee's  cause  of  action  in  her  favor,  and 
that  verdict  will  not  be  overthrown  unless, 
in  their  answers  to  the  interrogatories,  the 
Jury  have  found  that  some  material  fact 
does  not  exist  which  was  necessary  to  her 
right  of  recovery.  If  the  facta  specially 
found  in  answer  to  the  Interrogatories  show 
either  that  appellant  was  not  guilty  of  neg- 
ligence, or  that  appellee's  own  negligence 
contrllHited  to  her  Injury,  then  tbe  general 
verdict  must  faU.  The  duties  of  cities  to 
keep  their  streets  and  Bidewalks  in  a  rea- 
sonably safe  condition  for  the  use  of  persons 
traveling  tliereon  is  well  settled.  Bnscber 
V.  City  of  La  Fayette,  8  Ind.  App.  590.  36 
N.  B.  371.  And  it  is  aquaUy  well  settled  tbat 
a  traveler  is  not  bound  to  forego  the  use  of 
a  street  or  sidewalk  simply  because  It  is  in 
a  defective  condition,  unless  it  is  in  such  a 
condition  that  by  using  It  injury  would  in 
all  probability  result  therefrom,  and  the  per- 
son so  using  it  had  knowledge  of  its  condi- 
tion. City  of  Bloomiugton  v.  Rogers,  9  Ind. 
App.  230,  36  N.  B.  439.  If  a  sidewalk  Is  ont 
of  repair,  and  a  pedestrian  using  it  knows 
of,  or  can,  by  looking,  see,  its  condition,  he 
is  bound,  if  he  proceeds,  to  exercise  care 
commensurate  with  the  danger  to  be  en- 
countered. "Where  the  place  is  known  to  be 
BO  dangerous  that  it  cannot  be  passed  with- 
out great  risk  of  injury,  it  Is  negligence  to 
attempt  to  pass  it"  City  of  Richmond  v. 
MulhoUand,  116  Ind.  173,  18  N.  E.  832. 

While  we  do  not  hold  that  all  of  the  inter- 
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rogatories  submitted  to  the  Jury  called  for, 
or  that  such  answers  -were,  findings  of  fact, 
yet  we  think  the  facts  properly  found  are 
insufficient  to  overcome  the  general  verdict 
The  Jury  do  not  find  that  appellee  was  ac- 
quainted with  the  unsafe  condition  of  the 
walk  before  the  happening  of  the  accident 
resulting  in  her  injury,  or  tliat  she  might 
have  passed  over  it  in  safety  had  she  been 
reasonably  careful.  The  contention  of  coun- 
sel that  because  the  Jury  have  found  that 
an  ordinarily  prudent  person  eould  have 
passed  over  In  safety,  she  must  necessarily 
have  been  negligent  or  she  would  not  hare 
been  injured,  la  not  tenable.  Some  persons 
may  have  been  able  to  pass  over  the  walk 
in  its  unsafe  condition  by  the  use  of  ex- 
traordinary care,  bnt  because  other  persons 
might  pass  over  it  safely  does  not  imply 
that  appellee  was  negligent  because  she  was 
injured  while  attemptlBg  to  pass  over.  If 
there  is  any  conflict  between  the  general 
verdict  and  the  answers  to  the  interroga- 
tories, it  is  not  such  but  what  the  answers 
may  be  true,  and  yet  be  reconciled  with  the 
general  verdict    Judgment  affirmed. 


(13  lad.  App.  4E5) 
W.  B.  BAKRT  SAW  &  SUPPLY  CO.  v. 
CAMPBBJLL   et   al. 

(Appellate  Coart  of  Indiana.    Nov.  S,  1885.) 

Dbmobbbr—  SornoiBMOT  —  Cosclcsions  of  Law 
— Salb. 

1.  A  demurrer  "to  each,  the  second  and  third 
paragraphs  of  defendants'  answer,  for  the  reason 
that  neither  said  second  and  third  paragraphs  of 
defendants'  answer  a  good  defense  to  the  com- 
plaint," is  defectiTe  in  form,  and  presents  no 
qnestion  as  to  the  sufficient^  of  either  para- 
jnraph.  Pine  Civil  Tp.  v.  Hubmr  ManuPg  Co., 
83  Ind.  121.  followed. 

2.  A  fact  cast  among  the  conclusions  of  law 
cannot  be  considered  for  any  purpose. 

3.  Where  the  thing  sold  was  worthless.  It 
was  not  necessary  to  retnm  it  to  sustain  a  de- 
fense of  breach  of  warranty  in  an  action  for  the 
purchase  price. 

Appeal  from  circuit  court  Monroe  county; 
R.  W.  Mlers,  Judge. 

Action  by  W.  B.  Barry  Saw  A  Snpply 
Company  against  John  Campbell  and  others 
on  a  note.  Defendants  had  Judgment  and 
plaintiff  appeals.     Affirmed. 

To  the  second  and  third  paragraphs  of  de- 
fendants' answer  plaintiff  interposed  a  de- 
murrer, as  follows:  "The  plaintiff  demtirrers 
to  each,  the  second  and  third  paragraphs  of 
defendants'  answer  herein,  for  the  reason 
that  neither  said  second  and  third  i>ara- 
graphs  of  defendants'  answer  a  good  defense 
to  the  complaint  herein."  The  overruling 
of  plaintiff's  demurrer  is  assigned  as  error. 

James  F.  Morgan,  for  appellant  Louden 
&  Louden,  for  appellees. 

LOTZ,  J.  The  appellant  sued  the  appel- 
lees on  a  promissory  note.  The  appellees 
filed  an  answer  In  three  paragraphs:  (1) 
The  general  denial;  (2)  breach  of  warranty; 


(3)  counterclaim.  The  appellees  filed  a  re- 
ply In  denial  of  the  second  and  third  para- 
graphs. The  cause  was  submitted  to  the 
court  for  trial,  which  at  the  request  of  ap- 
pellant made  a  special  finding  of  the  facts 
and  stated  conclusions  of  law,  and  rendered 
Judgment  in  favor  of  the  appellees  that  the 
appellant  take  nothing  by  its  action. 

An  assignment  of  error  calls  In  question 
the  action  of  the  court  In  overruling  appel- 
lant's demurrer  to  the  second  and  third  par- 
agraphs of  answer.  Appellant's  demurrer 
Is  so  defective  in  form  as  to  present  no  ques- 
tion as  to  the  sufficiency  of  either  paragraph. 
Pine  Civil  Tp.  v.  Huber  Manuf  g  Co.,  83  Ind. 
121.  It  Is  doubtful  whether  or  not  thu  sec- 
ond paragraph  Is  sufficient  bad  it  been  prop- 
erly tested. 

Another  assignment  of  error  calls  in  qnes- 
tion the  action  of  the  court  in  overruling  ap- 
pellant's exception  to  the  conclusions  of  law. 
The  conclusions  of  law  in  this  case  contain 
certain  statements  which  are  property  facts, 
and  are  not  conclusions  of  law.  It  is  settled 
that  a  fact  cast  among  the  conclusions  of 
law  cannot  be  considered  ftor  any  purpose. 

TlJc  finding  Shows  that  the  saw  for  which 
the  note  was  given  was  worthless.  No  re- 
turn was  therefore  necessary. 

Judgment  affirmed. 


(U  Ind.  App.  481) 
WESTFIELD  GAS  &  MILLING  CO.  v.  NO- 
BLESVILLE  &  B.  GRAVEI^ROAD  CO. 

(Appellate  0)urt  of  Indiana.    Nor.  6,  1895.) 

ThBunsa — Complaint  —  CoHTaiBUTiOH  bbtwbbn 
Joist  Tobt  Fbasobs — Rbs  Judicata. 

1.  A  pleading  in  a  former  suit,  though  not 
the  foundation  of  the  present  action,  may  supply 
necpss.iry  averments  therein,  if  set  out  in  full 
in  the  complaint,  and  not  merely  attached  tlicre- 
to  as  au  exhibit. 

2.  Where  judgment  was  recovered  agaiust 
two  defendants  for  nn  injury  caused  by  an  open 
and  unjiuarded  ditch,  which  one  of  them  had 
duK  oil  the  hind  of  the  other  without  license,  the 
defendant  not  at  fault  is  entitled  to  recover  from 
his  codefendant,  in  a  subsequent  action,  the 
amount  he  had  to  pay  on  such  judsment. 

3.  While  an  action  in  which  judtnnent  is 
rendered  against  two  defendants  for  uu  injury 
resulting  from  the  negligence  of  one  only  does 
not,  in  the  nbsenct  of  cross  pleadings,  determine 
the  rights  of  defendants  as  between  themselves, 
tlie  fact  of  the  liability  of  each  to  plaintiff  is 
adjudicated,  both  as  between  them  and  him,  and 
as  between  defendants  themselves. 

Appeal  from  circuit  court  Hamilton  coun- 
ty;  E.  A.  Brown,  Special  Judge. 

Action  by  the  NoblesvUle  &  Eagletown 
Gravel-Boad  Company  against  the  Westfield 
Gas  &  Milling  Ckimpany.  From  a  Judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

Kane  &  Kane,  for  appellant.  Fertiz  & 
Alexander  and  Roberts  &  Vestal,  for  appel- 
lee. • 

GAVIN,  J.  Appellee  sued  appellant,  aver- 
ring that  it  had  entered  upon  the  line  of  ai>- 
pellee'B  turnpike,  and,  without  leave  or  11- 
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cense,  constructed  a  deep,  open  ditch  or 
trench  therein,  which  it  had  carelessly  and 
negligently  left  open  and  unguarded  upon 
January  2,  1889;  that  afterwards  one  Aber- 
nathy  brought  suit  against  appellee  and  ap- 
pellant for  damages  for  Injuries  received  by 
reason  of  said  trench's  being  by  them  negli- 
gently and  carelessly  left  unguarded  and 
open;  that  said  appellant  and  appellee  filed 
answers  of  general  denial,  and  went  to  trial, 
which  resulted  in  a  Judgment  against  both, 
a  part  of  which  appellee  had  paid.  For  that 
siuu  this  suit  was  brought  This  complaint 
was  tested  by  demurrer. 

The  complaint  In  the  former  action  was 
set  out  in  full  in  this  complaint,  not  merely 
attached  thereto  as  an  exhibit  Its  con- 
tents were  thus  properly  brought  before  the 
court,  although  the  action  was  not  founded 
thereon.  Knight  t.  Turnpike  Co.,  46  Ind. 
134. 

The  complaint,  as  It  seems  to  us,  clear- 
ly and  sufficiently  shows  that  the  recovery 
of  the  Judgment  resulted  from  appellant's 
wrongful  act  Under  such  circumstance, 
although  both  the  parties  might  be  Uable  to 
the  Injured  party,  as  between  themselTes 
they  were  not  in  pari  delicto,  and,  on  weU- 
established  principles,  the  appellant,  who 
was  the  primary  and  active  wrongdoer,  can 
be  compelled  to  make  good  to  the  appellee 
the  loss  thereby  occasioned  to  It  The  rule 
that  there  Is  no  contribution  nor  right  of  in- 
demnity between  Joint  tort  feasors  does  not 
apply  to  a  case  where  one  does  the  act  or 
creates  the  nuisance,  and  the  other  does  not 
Join  therein,  but  is  thereby  exposed  to  lia- 
bility. Milling  Co.  V.  Abematby,  8  Ind.  App. 
73,  35  N.  E.  399;  Wlckwlre  v.  Town  of  An- 
gola, 4  Ind.  App.  253,  30  N.  B.  917;  Mc- 
Naughton  v.  City  of  Elkhart,  85  Ind.  384; 
ChurchlU  t.  Holt,  127  Mass.  165;  Gray  v. 
Boston  Gaslight  Co.,  114  Mass.  149;  Inhab- 
itants of  Lowell  V.  Boston,  etc.,  Ry.  Co.,  23 
PiclL  23;   Elliott,  Roads  &  S.  656. 

It  was  held  in  the  decision  of  the  main  ac- 
tion (Milling  Co.  T.  Abemathy,  supra)  that 
the  parties  to  this  action  were,  as  to  Aber- 
nathy,  not  Joint,  but  several,  tort  feasors. 
Appellant,  by  answer  and  by  offers  of  evi- 
dence upon  the  trial,  sought  to  avoid  re- 
sponsibility by  showing  that  it  did  not  dig 
the  trench,  and  was  not  therefore  liable  to 
the  plaintltr,  Abemathy,  in  the  former  ac- 
tion. It  insists  that  this  question  of  its 
original  liability  is  still  open  as  between  It- 
self and  appellee,  although  adjudged  and 
closed  as  between  it  and  Abemathy.  To 
sustain  their  contention,  counsel  rely  upon 
the  proposition  announced  by  the  authori- 
ties, that  "the  party  who  invokes  the  doc- 
trine of  former  adjudication  must  be  one 
who  tendered  to  the  other  an  issue  to  which 
the  latter  could  have  demurred  or  pleaded." 
Jones  v.  Vert,  121  Ind.  140,  22  N.  E.  882; 
Harvey  v.  Osbom,  65  Ind.  535;  Leaman  v. 
Sample,  91  Ind.  236;  Armstrong  v.  Harsh- 
man,  61  Ind.  52.     While  this  and  similar 


statements  of  the  law  may,  donbtlew,  be 
regarded  as  correct,  when  taken  in  connec- 
tion with  the  circumstances  of  the  cases  un- 
der consideration  and  in  connection  with 
the  other  lang;uage  used,  we  cannot  assent 
to  the  literal  and  far-reaching  interpretation 
which  counsel  would  give  them,  whereby 
they  claim  that  as  between  the  defendants, 
nothing  is  settled,  but  everything  is  left 
open  for  future  litigation.  On  the  contrary, 
we  are  of  opinion  that  while,  in  the  a.th 
sence  of  cross  pleadings,  the  rights  of  the 
defendants  as  between  themselves  are  not 
adjudicated,  yet  the  fact  of  the  liability  of 
each  to  the  plaintiff  is  adjudicated  and  de- 
termined, both  as  between  themselves  and 
him,  and  between  each  other.  If  two  par- 
ties are  sued  upon  a  note,  and  Judgment 
taken  without  cross  pleadings,  the  ques- 
tion of  who  should  pay  the  debt  as  between 
thems^ves  is  left  open;  but  that  both  are 
liable  to  the  creditor  is  adjudicated,  and  can 
no  longer  be  disputed,  even  as  between  them- 
selves. Dewitt  V.  Boring,  123  Ind.  4,  23  N. 
E.  1085;  Bulkeley  v.  House,  26  AU.  352,  62 
Conn.  459;  Freem.  Judgm.  S  158;  Lloyd  v. 
Barr,  11  Pa.  St.  41;  2  Black,  Jodgm.  §  599. 
According  to  the  position  taken  by  appellant 
that  "nothing  was  adjudicated  between  the 
defendants,"  it  was  open  for  appellant  to  dis- 
pute appellee's  liabUity,  aa  well  as  Its  own; 
thus  leaving  the  entire  lawsuit  to  be  again 
fought  over.  Such  a  position  does  not  seem 
to  us  tenable.  The  question  of  both  appel- 
lee's and  appellant's  liability  was  directly 
in  Issue  In  the  former  cause,  and  most  be 
regarded  as  settled,  but  this  does  not  by 
any  means  prevent  the  appellant  from  as- 
serting that,  although  both  It  and  the  ap- 
pellee were  in  the  wrong,  yet  as  between 
themselves,  there  was  no  good  reason  why 
appellant  should  indemnify  the  appellee. 
With  these  views  of  the  law,  we  find  no 
cause  for  reversal.    Judgment  afilrmed. 

DAVIS,  J.,  does  not  participate. 


(13  Ind.  App.  644) 
WINSTANDLBY  et  al.   v.   SECOND  NAT. 
BANK  OP  LOinSVILLE. 

(Appellate  Court  of  Indiana.    Nov.  8,  1895.) 

Banks  —  Xnsolvenot  —  Trusts — Pbepkrxxcb  o> 
Crboitobs — Trial — Bpeciai.  Vskdiot. 
On  the  insolvency  of  a  hank  which  has 
collected  notes  sent  to  it  for  collection,  and  failed 
to  remit  the  proceeds,  a  tnist  will  be  imposed  on 
the  assets  of  the  bank  in  favor  of  the  person 
sending  them,  as  against  the  senoral  creditors  of 
the  bank,  if  It  is  proven  that  the  moneys  collected 
were  deposited  in  the  bank  and  commingled  with 
other  funds  of  the  bank,  «  if  they  went  into 
property  represented  by  the  assets  in  the  bauds 
of  the  assignee  of  the  bank. 

Appeal  from  circuit  court  Lawrence  coTift- 
ty;  R.  W.  Mlers,  Judge. 

Action  by  the  Second  National  Rank  of 
Louisville,  Ky.,  against  William  C.  W^ln- 
standley  and  others.   There  was  a  Judgment 
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for  plaintiff,-  and  defendants  appeal.     Re- 
versed. 

Newton  Crooke  and  Geo.  O.  Isemlnger,  for 
appellants.     Wm.  H.  Martin,  for  appellee. 

liOTZ,  J.  Tbe  facts  essential  to  the  deter- 
mination of  this  appeal  appear  In  the  special 
findings  made  by  the  court,  and  are  In  sub- 
stance as  follows:  The  plaintiff  below,  and 
appellee  here,  is  a  banking  corporation  or- 
ganized under  the  laws  of  the  United  States, 
and  does  a  general  banking  business  In  the 
city  of  Louisville,  Ky.  The  appellants  the 
Wlnstandleys  and  Breyfogle  were  a  copart- 
nership doing  a  general  banking  business  at 
Bedford,  Ind.,  under  the  name  of  the  "Bed- 
ford Bank."  Tbe  LonlBviUe  Bank  sent  to 
the  Bedford  Bank,  for  collection,  various 
claims,  aggregating  $1,179.89.  Prior  to  June 
2,  1393,  the  Bedford  Bank  collected  aU  of 
these  claims,  and  on  June  2d,  3d,  and  5th  it 
remitted  all  of  tbe  collections  so  made,  less 
the  exchange,  by  three  drafts  drawn  on  the 
Chicago  National  Bank.  At  the  time  the 
Bedford  Bank  drew  the  drafts  in  its  favor 
on  the  Chicago  Bank,  it  had  no  funds  what- 
ever in  the  Chicago  Bank  subject  to  draft 
The  drafts  so  drawn  were  not  paid,  nor  has 
any  part  of  tbe  moneys  collected  ever  been 
paid.  On  the  6th  day  of  June,  1893,  the 
Bedford  Bank  made  an  assignment  for  the 
benefit  of  its  creditors,  under  the  insolvent 
laws  of  this  state;  and  Daniel  W.  Parker, 
one  of  the  appellants,  was  appointed  as- 
signee. There  was  found  to  be  due  tbe 
Louisville  Bank,  of  principal  and  interest, 
the  sum  of  $1,259.57.  Upon  these  facts,  tbe 
court  stated  conclusions  of  law,  to  the  effect 
that  the  Louisville  Bank  was  entitled  to  re- 
cover the  sum  above  named  as  -against 
Parker,  assignee,  and  that  said  claim  was  a 
preferred  one  against  tbe  funds  in  the  as- 
signee's bands.  A  Judgment  was  rendered 
accordingly,  and  the  assignee  ordered  to  pay 
the  claim  out  of  any  funds  in  his  hands  as 
a  preferred  claim. 

An  assignment  of  error  calls  in  question 
the  trial  court's  conclusions  of  law.  Tbe 
relation  shown  to  exist  between  the  Louis- 
ville Bank  and  the  Bedford  Bank  is  a  fidu- 
ciary one,— that  of  principal  and  agent  The 
question  here  presented-  for  decision  is,  we 
believe,  a  new  one  in  this  state,  and  the  au- 
thorities eiaevrbixe  bearing  upon  it  are  not 
in  barmony.  Under  these  circumstances, 
we  feel  It  to  be  our  duty  to  adopt  that  rule 
which  leads  to  the  most  equitable  and  Just 
result  It  is  an  ancient  rule  of  the  common 
law  that  the  owner  of  a  chattel  who  has 
been  wrongrfully  deprived  of  its  possession 
may  follow  it,  and  recover  it  no  matter 
what  changes  and  transmutations  it  may 
have  undergone,  and  however  much  it  may 
be  Increased  in  value  by  the  expenditure  of 
labor  upon  it;  provided,  only,  that  the  prod- 
uct is  still  a  chattel,  and  composed  of  the 
original  materials.     Thus,  if  logs  be  sawed 


Into  lumber,  and  the  lumber  be  made  Into  an 
article  of  furniture,  the  owner  of  the  logs 
may  recover  the  article  of  furniture.  Coke 
Go.  V.  Kelts  and.  App.)  39  N.  B.  641;  Bills 
T.  Wire,  33  Ind.  127. 

A  court  of  law,  as  a  general  rule,  deals 
only  with  tbe  legal  title;  and  when  the  le- 
gal Identity  of  a  chattel  is  destroyed,  or  it 
cannot  be  specifically  traced  into  another 
thing,  it  Is  unable  to  give  relief  except  by  ac- 
tion for  damages  against  the  wrongdoer  o? 
person  who  converted  ft  But  courts  of  eq- 
uity, having  greater  powers,  endeavor  to  af- 
ford a  more  complete  remedy.  Thus,  any 
property,  either  real  or  personal,  held  by  a 
fiduciary  or  trustee,  and  denominated  a 
"trust"  may  be  reached  after  it  has  changed 
its  character  and  lost  its  original  form.  Tbe 
equity  rule  is  that  trust  property  may  be 
followed  by  the  beneficiary  so  long  as  its 
Identity  can  be  ascertained.  If  a  trustee  or 
other  fiduciary  wrongfully  dispose  of  his 
principal's  property,  equity  Imposes  a  con- 
structive trust  upon  the  new  form  or  species 
into  which  it  is  converted,  so  long  as  it  can 
be  traced  or  followed  and  Its  identity  ascer- 
tained. 2  Pom.  Bq.  Jur.  {{  1050,  1058;  2 
Story,  Bq.  Jur.  if  1258,  1259.  The  principle 
upon  which  this  rule  rests  is  a  very  plain 
and  Just  one.  It  Is  founded  upon  the  right 
of  property.  The  trust  property  right  fuUy 
belongs  to  the  cestui  que  trust,  and  a  change 
In  its  form  does  not  change  its  ownership. 
So  long  as  either  the  original  or  substituted 
property  can  be  traced  or  followed,  equity 
will  always  attribute  the  ownership  to  the 
beneficiary,  and  will  not  allow  the  right  to 
be  defeated  by  the  wrongful  act  of  the  fidu- 
ciary, no  matter  what  form  It  may  assume. 
The  true  owner  of  property  has  the  right  to 
have  Ills  property  restored  to  him,  not  as  a 
debt  due  and  owing,  but  because  it  Is  bis 
property,  wrongfully  withheld.  As  between 
the  cestui  que  trust  and  the  trustee  and  all 
parties  claiming  under  the  trustee,  except 
purchasers  for  value  and  without  notice,  all 
the  property  belonging  to  the  trust  how- 
ever much  it  may  have  been  changed  in  Its 
form  or  its  nature  or  character,  and  all  tbe 
fruits  of  such  property,  whether  in  its  orig- 
inal or  altered  state,  continue  to  be  subject 
to  and  affected  by  the  trust  PenneU  v. 
DuffeU,  4  De  Gex,  M.  &  G.  387.  It  was  for- 
merly held  that  these  rules  came  to  an  end 
the  moment  the  means  of  ascertaining  the 
Identity  of  the  trust  property  failed.  Taylor 
V.  Flnmer,  3  Maule  &  S.  562.  In  tbe  case  of 
trust  moneys  commingled  by  the  trustee  with 
his  own  moneys,  it  was  held  that  money  has 
no  earmarks,  and,  when  so  commingled,  tbe 
whole  became  an  indistinguishable  mass, 
and  the  means  of  ascertainment  failed.  But 
equity,  adapting  Itself  to  the  exigencies  of 
such  conditions,  finally  determined  that  the 
whole  mass  of  money  with  which  the  trust 
funds  were  commingled  should  be  treated  as 
a  trust;  and  If  the  trustee  deposited  the 
trust  funds  with  his  own  funds  in  bank,  and 


Digitized  by 


Google 


958 


N0RTHBA8TBRN  REPORTER,  Vol  41. 


(IiA' 


then  drew  upon  the  commingled  funds,  he 
was  presumed  to  have  drawn  out  his  own 
funds  first,  and  that  the  remaining  funds 
belonged  to  the  trust.  It  Is  not  to  be  pre- 
sumed that  the  trustee  would  commit  a 
wrong,  and  use  the  trust  funds  when  he  had 
moneys  of  his  own,  idle  in  the  bank.  Clay- 
ton's Case,  1  Mer.  572.  But  many  cases 
arose  in  which  it  was  Impossible  to  trace 
the  trust  funds  beyond  the  point  of  conver- 
sion. The  means  of  ascertainment  failed. 
Here,  again,  equity  came  to  the  relief  of  the 
beneficiary.  The  case  of  Knatchbull  v.  Hal- 
lett,  13  Ch.  Div.  696,  Is  considered  an  en- 
largement or  expansion  of  the  former  eq- 
uitable rules.  It  was  there  held  that  If  mon- 
ey be  received  by  a  person  In  a  fiduciary 
character,  though  not  as  a  technical  trustee, 
and  he  pays  It  Into  his  own  account  in  bank, 
the  person  for  whom  he  received  the  money 
might  follow  it,  and  have  a  charge  on  the 
balance  In  the  bank,  as  shown  by  the  ac- 
count The  principle  here  announced  has 
been  followed  by  the  supreme  court  of  the 
United  States  and  by  other  courts  of  last  re- 
sort National  Bank  v.  Insurance  Co.,  104 
U.  S.  54;  Peak  v.  EUlcott,  30  Kan.  156,  1 
Pac.  499;  Independent  Dist  v.  King  (Iowa) 
45  N.  W.  908;  Bank  v.  Weens  (Tex.  Sup.)  6 
S.  W.  802;  Davis  v.  Insurance  Co.,  81  Iowa, 
496,  46  N.  W.  1073;  Third  Nat  Bank  v. 
StlUwater  Gas  Co.  (Minn.)  30  N.  W.  440. 
There  are  courts,  however,  that  refuse  to 
follow  this  latter  doctrine.  Bank  v.  Smith, 
21  Blatchf.  275,  15  Fed.  858;  Bank  v.  Dowd, 
38  Fed.  172. 

In  case  of  the  Insolvency  of  the  fiduciary, 
the  equitable  doctrine  above  stated  has  been 
further  expanded.  If  the  tnist  property,  ei- 
ther In  its  original  or  substituted  form,  can 
be  traced  Into  the  assets  In  the  hands  of  the 
Insolvent  or  of  his  assignee,  the  fiduciary 
may  have  a  lien  established  or  a  preference 
decreed  over  the  claims  of  the  general  cred- 
itors, although  the  identity  of  the  trust  funds 
Is  lost;  but  In  such  cases  It  must  be  made 
to  appear  that  the  trust  property  is  actually 
represented  in  the  assets.  Cavins  v.  Glea- 
son,  105  N.  Y.  254,  11  N.  B.  504.  There  are 
courts  which  go  still  further  than  this,  and 
hold  that  the  beneficiary  In  the  trust  is  enti- 
tled to  a  preference  over  the  general  credit- 
ors, although  the  Insolvent  may  have  used 
the  trust  property  or  funds  for  the  payment 
of  his  debts,  and  although  the  trust  property 
never  entered  Into  the  estate  of  the  insol- 
vent, nor  is  represented  In  his  assets.  Mc- 
Leod  V.  Evans,  66  Wis.  401,  28  N.  W.  173, 
214;  Francis  v.  Evans,  09  Wis.  115,  33  N.  W. 
93;  Carley  v.  Graves,  85  Mich.  483,  48  N.  W. 
710;  Griffin  v.  Chase  (Neb.)  54  N.  W.  572. 
Wc  are  of  the  opinion  that  the  latter  cases 
hare  reached  an  extremity  that  can  scarcely 
be  upheld  upon  equitable  and  Just  grounds. 
It  is  the  purpose  of  equity  to  do  Justice,  and 
It  should  not  be  perverted  so  as  to  work  in- 
justice. Thus,  if  an  agent  collect  $1,000  for 
his  principal,  and,  without  commingling  it 


With  his  own  funds,  invest  it  In  a  specula- 
tion, and  lose  it,  and  then  falls,  the  trust 
funds  are  not  represented  In  his  assets,  and 
It  would  be  inequitable  to  his  general  cred- 
itors to  give  the  beneficiary  a  preference.  If 
the  agent  should  take  the  money,  and  apply 
It  to  the  payment  of  his  debts,  or  nse  It  for 
other  purposes,  so  that  it  is  consumed,  It 
would  then  form  no  part  of  his  estate.  The 
boiieflclary,  under  such  circumstances.  Is  not 
equitably  entitled  to  a  preference.  While 
it  is  tnie  ttiat  In  using  the  money  to  pay  his 
debts,  it  may  have  inured  to  the  benefit  of 
the  estate,  still  this  may  be  said  of  all  con- 
tract debts.  "In  a  very  general  sense,  all 
creditors  of  an  Insolvent  may  be  supposed 
to  have  contributed  to  the  assets  which  con- 
stitute the  resldnum  of  his  estate."  Cavins 
V.  Gleason,  supra.  We  know  of  no  reason 
founded  In  Justice  why  the  beneficiary 
should  have  a  superior  right  over  the  gener- 
al creditors  under  such  circumstances. 

In  the  case  In  hearing,  if  the  moneys  col- 
lected were  deposited  in  the  bank,  and  com- 
mingled with  other  moneys,  the  appellee 
would  be  entitled  to  have  a  preferred  charge 
against  the  funds  remaining  In  the  bonk.  If 
any;  and.  If  the  moneys  went  Into  the  prop- 
erty now  represented  by  the  assets  in  the 
hands  of  the  assignee,  the  appellee  would  be 
entitled  to  a  preference  over  the  other  gener- 
al creditors.  But  there  Is  nothing  in  the 
findings  to  show  what  was  done  with  mon- 
eys collected.  While  it  is  true  that  the  pre- 
sumption is  that  they  were  deposited  or  be- 
came a  part  of  the  assets,  this  presumption 
is  not  conclusive,  tor  they  may  have  been 
diverted  to  other  purposes.  It  Is  a  familiar 
rule  that  a  party  seeking  to  Invoke  the  Judg- 
ment of  the  law  must  produce  the  facts 
which  will  support  the  Judgment  and  no  In- 
ferences or  Intendments  will  be  Indulged  In 
favor  of  a  special  finding  or  verdict  The 
facts  found  do  not  support  the  Judgment 
rendered.  Judgment  reversed,  with  Instruc- 
tions to  sustain  appellants'  motion  for  a  new 
trial,  and  for  further  proceedings  In  accord- 
ance with  this  opinion. 


(11  Ind.  App.  mO) 
INDIANA  BOND  CO.  v.  BRUCE. 
(Appellate  Conrt  of  Indiana.    Nov.  8,  1895.) 

IfCNIOIPAL  CORPORATIOX  — POBLIC  iMrKOTCMtim 
—  AMEB8MEMT  —  FaTMBST  TO  ClTT 

Tkeasuueb  bt  Check. 

1.  Under  R«v.  St  1894,  i  3851  et  seq.,  pro- 
viding fcr  the  payment  of  assessments  for  a 
pnblic  impioTement,  a  bond  payable  in  install- 
ments having  been  given  by  the  city  for  the 
amount  of  the  assessment  and  the  assessment 
pledKod  as  security  for  its  payment,  with  au- 
thority to  the  holder  to  enforce  the  assessment  on 
failure  of  the  dty  to  pay  the  installments  whea 
due.  and  requiring  the  property  owner  assessed 
to  pay  to  the  city  treasurer  the  amount  of  th( 
assessment  before  the  bond  becomes  due,  a  pay- 
ment by  the  property  owner  to  the  treasurer  re- 
lieves the  property  owner  from  further  liabiUty. 

2.  The  failure  of  the  city  treasurer,  when 
payment  of  a  special  assessment  is  made  to  him. 


Digitized  by 


Google 


IB4L> 


IKiriANA  BOND  CO.  a  BBUCB. 


to  enter  the  proper  credits  on  the  aMeasment 
rolls,  and  to  give  the  property  owner  a  Toucher 
for  his  payment,  as  required  by  statute,  does  not 
affect  the  validity  of  the  payment. 

3.  Payment  of  a  special  assessment  by  check, 
which  is  accepted  by  tne  city  treasurer,  and  paid 
when  presented,  is  a  ralid  payment  as  of  the 
date  the  check  was  given. 

Appeal  from  superior  court,  Marion  county; 
P.  W.  Bartholomew,  Judge. 

Action  by  the  Indiana  fiond  Company 
against  ■William  A.  Bruce.  There  was  a  judg- 
ment for  defendant,  and  plaintiff  appeals. 
AfSrmcd. 

8.  M.  Richcreek,  for  appelant  T.  &  Rol- 
lins, for  appellee. 

REINHARB,  0. 7.  This  action  was  bronght 
by  .the  appelhint,  who  is  the  holder  of  an  as- 
sessment bond  issued  to  a  contractor  for  a 
street  improvement  in  the  city  of  Indian- 
apolis, against  the  app^ee,  the  owner  of  ttie 
pr(q>erty  improved.  It  is  averred  in  tlie  com- 
plaint that  the  first  payment  on  the  bonds 
issued  on  the  assessment  became  due  and  pay- 
aUe  on  the  third  Monday  of  AprU,  1895,  that 
being  the  15fh  day  of  AprU,  tSB6;  that  said  ap- 
pellee wholly  failed  and  neglected,  to  pay  the 
installment  of  principal  and  interest  which 
was  then  due,  whereupon  the  whole  assess- 
ment became'  doe  and  payable.  It  is  also 
averred  that  the  appellant  has  been  com- 
peted to  employ  an  attorney  to  bring  thte  ac- 
tion, and  that  a  fee  for  his  services  is  also 
due.  The  appellant  demands  judgment  for 
an  amount  sufiScient  to  cover  all  the  unpaid 
installments,  with  interest  thereon,  and  at- 
torney's fee,'  and  a  decree  for  the  enforce- 
ment of  the  assessment  lien  against  the  ap- 
pellee's real  estata  Upon  issues  joined  there 
wab  a  finding  and  judgment  for  the  appellee, 
the  defendant  below.  Error  is  assigned  rspon 
the  ruling  of  the  court  (1)  in  overruling  the 
appellant's  motion  for  a  new  trial;  (2)  in  ad- 
mitting certain  evidence  over  appellant's  ob- 
jection and  e  cception;  (3)  in  rendering  judg- 
ment against  appellant 

By  these  several  assignments  the  sole  ques- 
tion presented  is  that  of  the  liability  of  the 
appellee  upon  the  facts  established  by  the 
evidence  introduced.  These  facts  tend 
strongly  to  show  that  the  appellee  was  indebted 
for  a  sidewalk  improvement,  and  had  taken 
the  benefit  of  the  provisions  of  the  city  char- 
ter, which  permits  the  payment  for  sndi  im- 
^xivements,  under  certain  conditions.  In  10 
annual  Installments.  Rev.  St  1894,  {  3847. 
An  Installment  was  doe  and  payable  to  and 
at  the  oflOce  of  the  county  and  city  treasurer 
on  or  before  AprU  15,  1895.  On  the  12th  day 
of  AprU,  1895,  or  three  days  before  tbe  last 
day  for  paying  the  installment,  the  appellee's 
father  went  to  the  treasurer's  office,  and  gave 
the  deputy  treasurer  a  check  for  an  amount 
suflldent  to  pay  this  installment,  as  weU  as 
some  taxes  and  payments  for  street  and  sew- 
er improvements,  having  previously  ascertain- 
ed from  such  treasurer  the  amount  thereof. 
The  check  was  payable  to  S.  R.  Holt,  treas- 


urer, and  was  delivered  to  and  accepted  by 
Frank  W.  MiUer,  deputy  treasurer.  At  the 
time  the  check  was  delivered  and  accepted 
there  was  a  sufficient  amount  In  bank  to  the 
credit  of  the  drawer  to  meet  its  payment,  and 
this  amount  remained  there  on  deposit  until 
the  check  was  actually  presented  at  the  bank 
and  paid.  In  tbe  rush  of  business  incident 
to  the  closing  days  of  taxpaying  time  tbe 
check  was  laid  aside  in  the  treasurer's  office 
until  April  25,  1895,  when  it  was  deposited 
in  the  bank  upon  wliich  it  was  drawn,  and 
with  which  tbe  treasurer  seems  to  have  bad  an 
account  also,  to  the  latter's  credit  and  deb- 
ited to  tbe  account  of  the  drawer.  No  re- 
ceipt was  issued  to  tbe  appellee  until  April 
25,  1895,  the  date  on  which  the  check  was 
presented  In  bank  and  credited  upon  the 
treasurer's  account,  and  the  memorandum  of 
tbe  treasurer  on  the  tax  duplicate  shows  the 
payment  to  have  been  made  on  the  date  just 
named.  On  AprU  22,  1895,  the  appellant  pre- 
sented its  bond  to  the  treasurer  of  Marlon 
county  for  payment  Payment  was  refused, 
and  this  suit  was  Instituted. 

The  bond  issued  to  the  contractor  Is  a 
promise  to  him  by  the  city  of  Indianapolis 
to  pay  the  InstaUments  as  they  become  due, 
each  instaUment  being  represented  by  a 
coupon  attached  to  the  bond.  The  assess- 
ments are  pledged,  by  the  terms  of  the  bond, 
as  seciu-lty  for  the  payment  thereof;  and  in 
case  of  faflure  to  pay  by  the  property  owner 
when  an  installment  falls  due,  under  the  pro- 
visions of  the  statute,  tbe  holder  of  the  bond 
may  sue  such  property  owner,  and  enforce 
the  lien  for  the  entire  assessment.  Including 
attorney's  fees.  Rev.  St  1894,  S§  3851-3853. 
Under  section  3851,  supra.  It  is  the  duty  of 
tbe  treasurer  to  collect  the  assessments  and 
give  vouchers  for  the  same.  The  department 
of  finance  for  the  city  Is  required  to  charge 
tbe  treasurer  with  the  amounts  of  the  assess- 
ments and  Interest  as  it  accrues.  By  Section 
3853,  supra.  It  is  provided  that  tbe  city  shaU 
not  be  liable  for  faUure  to  collect  the  install- 
ments when  due,  but  a  right  of  action  is  given 
the  contractor  or  bondholder  for  the  coUec- 
tion  of  the  claim  by  enforcement  of  the  as- 
sessment Uen.  It  is  the  duty  of  the  treas- 
urer, when  payments  are  made  to  him,  to  en- 
ter the  proper  credits  on  the  assessment  roUs. 
Rev.  St  1894,  {  3849.  Tbe  city  Is  made  liable 
to  the  contractor  for  the  contract  price  of  the 
Improvements  "to  the  extent  of  the  money  ac- 
tually received  by  such  city  from  the  assess- 
ments for  such  improvements."  Id.  J  384.5. 
The  city,  in  such  cases.  Is  represented  by  the 
treasurer.  A  payment  to  the  treasurer  is  a 
payment  to  the  city.  He  Is  the  ag^ent  of  the 
city  for  the  purpose  of  coUectlng  the  money. 
Had  the  appellee,  on  the  12th  day  of  April, 
1895,  paid  the  treasurer  of  Marlon  county  an 
amount  In  lawful  money,  sufflclent  to  cover 
the  InstaUment  due  from  the  appellee,  we  ap- 
prehend the  city  would  afterwards  have  been 
liable  to  tbe  appellant  for  tbe  amount  so 
paid.   But,  whether  it  would  be  liable  or  not 
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we  think  that.  In  any  erent,  the  appellee, 
after  such  payment,  would  have  been  dischar- 
ged from  liability.  Hence  a  payment  to  the 
treasurer  was  a  full  discharge  of  the  obliga- 
tion of  the  appellee.  Now,  we  doubt  not  that 
the  treasurer  had  a  right  to  refuse  to  receive 
in  payment  the  check  tendered  by  the  appel- 
lee through  his  father,  and  so  he  would  have 
the  right  to  refnse  to  receive  anything  in 
payment  except  coin  and  United  States  treas- 
ury notes.  But  suppose  that  appellee  had 
tendered  the  treasurer  United  States  bank 
notes,  and  the  treasurer  had  received  the 
same  in  payment,  and  laid  them  away  In  his 
vault,  neglecting  to  credit  the  appellee  with 
such  payment,  or  to  Issue  a  voucher  for  the 
same,  would  It  be  contended  that  after  the 
expiration  of  the  time  for  the  payment  of  the 
installment  the  appellant  could  maintain  an 
action  to  enforce  a  lien  on  the  appellee's  prop- 
erty? In  the  supposed  case  It  would  be  held, 
and  Justly  so,  we  think,  that  although  the 
bank  notes  were  not  a  legal  tender,  yet,  the 
treasurer  having  accepted  the  same,  and  they 
having  Inured  to  the  actual  benefit  and  credit 
of  the  city,  neither  the  city  nor  the  appellant 
could  be  heard  to  say  that  such  acceptance 
was  not  a  legal  payment  which  discharged 
the  appellee's  liability.  The  same  rule  ap- 
plies, we  think,  when  a  check  is  given  to  and 
accepted  by  the  treasurer  in  payment  of  an 
Installment  of  an  assessment  for  taxes  or  im- 
provements. The  treasurer,  of  course,  ac- 
cepts the  check  impliedly  on  the  condition 
that  it  will  be  paid  on  presentation  at  the 
bank.  If  it  tiun  out  that  the  drawer  has  no 
money  on  deposit,  or  not  sufficient  to  cover 
the  amount  of  the  check,  or  if  he  should  with- 
draw his  deposits  before  the  check  is  actually 
presented,— in  other  words,  if  the  check  is 
dishonored,— it  would  not  be  a  payment 
When  a  check  is  accepted,  and  afterwards 
paid  on  presentation  at  the  bank,  the  pay- 
ment relates  back  to  the  time  of  the  giving 
of  the  check.  This  is  so  in  ordinary  com- 
mercial transactions,  and  we  know  of  no  rea- 
son why  there  should  be  an  exception  to  the 
rule  in  a  case  like  the  present  one.  That  such 
Is  the  rule  in  the  commercial  world,  an  emi- 
nent law  writer  says  there  is  no  conflict 
among  the  authorities.  Such  a  payment  is 
treated  as  a  form  of  cash  payment,  and,  if 
dishonored,  the  drawee  may  resort  to  his 
original  remedy,  on  the  ground  that  there  has 
been  a  defeasance  of  the  condition  on  which 
the  check  was  given.  BenJ.  Sales,  i  10S3.  It 
may  be  said  to  be  only  a  conditional  pay- 
ment, the  condition  being  that  the  check  will 
be  paid  on  presentation.  But,  if  the  condi- 
tion be  complied  with,  if  there  be  no  de- 
feasance, the  payment  becomes  absolute,  and 
relates  to  the  time  of  the  acceptance  of  the 
check. 

The  appellant  relies  upon  the  case  of  Prather 
r.  State  Bank,  8  Ind.  355,  in  support  of  the  doc- 
trine that  a  public  officer  cannot  accept  any- 
thing in  payment  except  legal  tender  money. 


A  similar  mllng  wU  made  te  AznuTMrHi  r. 
Scotten,  29  Ind.  495.  The  doctrine  laid  down 
In  these  cases  has  been  somewhat  modified  by 
the  later  authorities.  While  It  is  doubtless  still 
the  rule  tbat  if  a  derk  of  a  court  accepts  in 
payment  of  a  Judgment  or  other  matter  which 
he  is  authorized  to  collect  anything  but  legal 
tender  money,  and  the  payment  Is  not  made 
good  to  the  pRTty  ultimately  entitled  to  receive 
it,  such  party  may  treat  the  matter  as  if  no 
payment  whatever  had  been  made,  yet  It  is 
now  well  settled  that  if  such  cleric,  in  payment 
of  any  Judgment,  redemption  money,  or  In  oth- 
er cases  where  be  has  power  to  collect  money, 
receives  checks,  drafts,  eta,  and  Is  prepared  to 
pay  the  parties  entitled  thereto  In  legal  money, 
the  iiayment  is  sufficient.  Bowen  v.  Van  &im- 
dy,  183  Ind.  670,  83  N.  B.  687;  Hammann  r. 
Mink,  99  Ind.  279;  Boyd  v.  Olvey,  82  Ind.  294; 
Jessup  V.  Carey,  61  Ind.  SSI.  In  such  cases  the 
officer  Is  also  liable  on  his  bond  if  he  foil  to 
pay  over  the  proper  amount  in  lawful  money. 
Bowen  T.  Van  Gnndy,  supra.  The  ofllcer,  in  snch 
case,  cannot  be  compelled  to  recelye  a  check, 
any  more  than  he  could  be  forced  to  receive 
banknotes,  or  anything  but  legal  tender  money. 
But  If  be  accept  sometliing  other  than  lawfnl 
money,  and  receive  the  ben^t  thereof,  why 
should  he  not  be  held  accountable  the  same  as 
If  actual  money  had  been  paid  him?  And  if 
the  officer  is  liable  on  his  official  bond  tor  the 
amount  so  received,  whether  it  be  a  l^al  ten- 
der or  not,  the  party  entitled  to  the  money  can- 
not be  injured  by  the  act  any  more  than  If 
such  officer  liad  received  nothing  but  legal 
tender  money,  and  consequently  cannot  be  per- 
mitted to  r^udlate  the  officer's  act.  In  Webb 
V.  Watson,  18  Iowa,  537,  it  is  said:  "To  a  cer^ 
tain  extent  the  clerk  must  be  recognized  as  the 
agent  of  the  purchaser.  [The  court  here  refers 
to  a  purchaser  at  a  sherilTs  sale.]  His  powers 
are  by  no  means  so  unlimited  as  to  antbraize 
him  to  receive  anytliing  else  than  money  as  Its 
equivalent  for  redemption.  But  when,  with- 
out fraud  on  the  part  of  the  debtor,  he  receives 
such  equivalent,  and  the  debtor  in  good  Catth 
receives  his  acquittance,  whatever  may  be  hla 
ultimate  liability  to  the  clerk,  the  creditor  or 
purchaser  cannot  be  heard  to  repudiate  the  act 
of  the  officer  to  the  extent  of  defeating  the  re- 
demption." This  language  was  quoted  with 
approval  by  our  supreme  court  in  Boyd  r.  Ol- 
vey, supra.  The  courts  icnow  Judicially  that 
the  emergencies  in  connection  with  the  busi- 
ness of  collecting  money  fOr  taxes  and  public 
improvements  in  a  city  like  Indianap<dia  are 
such  as  to  make  it  absolutely  impossible  that 
all  or  any  considerable  portion  thereof  should 
be  paid  In  legal  tender  money.  To  bold  that 
the  tax  collector  may  not  reoelve  a  check  In 
payment  of  taxes  or  assessments  such  as  the 
one  here  in  controversy,  although  such  dteck 
may  be  promptly  honored  when  presented  for 
payment,  would  entail  Immeasurable  burdens 
upon  the  property  owner  as  well  as  the  official, 
without  accomplishing  a  particle  of  benefit  to 
any,  except  possibly  the  promoters  of  litiga- 
tion.  There  never  was  any  good  reason  for  the 
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rale  contended  for,  and  the  modem  dedalona 
refuae  to  apply  it  to  tlie  caaea  of  the  diaracter 
of  the  present  one. 

But  the  appellant's  counsel  Insist  that  the 
debt  in  this  case  vns  not  discharged,  because 
the  treasurer  gaye  no  receipt,  and  made  no 
note  on  the  tax  duplicate,  when  be  received  the 
check.  We  are  unable  to  perceive  bow  the 
fiOlure  of  the  officer  to  do  hla  duty.  If  it  was 
such  failure,  could  be  used  to  the  injury  of  one 
who  in  good  faith  has  discharged  every  legal 
obligation  resting  upon  him.  The  receipt  of  tbe 
treasurer  and  the  memorandum  he  is  required 
to  make  are  evidence  of  payment,  but  they  aro 
not  the  only  evidence  thereof.  Tbe  same  may 
be  proved  by  parol.  In  the  present  case  there 
is  no  disagreement  between  the  officer  and  the 
party  who  made  the  payment  Both  agree 
that  the  payment  was  made.  The  only  person 
dissatisfled  is  the  holder  of  the  claim  sued 
on,  who,  bad  he  but  waited  a  day  or  so,  un- 
til the  busy  season  of  tax  collecting  had  been 
passed,  would  doubtless  ha've  received  his  mon- 
ey without  the  trouble  and  expense  of  a  law- 
suit We  are  therefore  persuaded  that  In  this 
case  the  court  has  committed  no  error,  and 
that  the  appeal  should  not  be  sustained.  Judg- 
ment affirmed. 


(13  iDd.  App.  SOT) 

BBATTT  T.  PRin>BN. 

(Appellate  Contt  of  Indiana.    Nov.  6,  1886.) 

DaAISTAOB  — REPAIM— ALLOTMBST    OF     WOSX — 

Nonoa  TO  Laxoo'wkbh— Acnoii  to  Bh- 

FOBCB  LlBN— PJLBADINO. 

1.  A  complaint  in  an  action  by  a  township 
trustee  for  reimbursemont  from  an  abutting 
owner  for  repairing  a  public  drain,  brought  un- 
der Rev.  St  1894,  %  6632  et  seq.,  which  makes 
it  the  dnty  of  such  trustee  to  see  Uiat  each  ditches 
at«  kept  in  repair,  is  sufficient  if  it  describes  the 
drain,  and  alleges  that  it  was  a  public  drain,  and 
was  duly  estabUsbed  and  opened  as  such. 

2.  An  allotment  of  work  on  the  repair  of  a 
public  ditch  is  void  and  subject  to  collateral  at- 
tack where  the  surveyor  failed  to  give  the  notice 
to  landowners  required  by  Rev.  St.  1804,  8  56.34. 

8.  Under  Rev.  St  1894,  {  6C38,  providing 
that  on  failnre  of  a  landowner  to  perform  his 
allotment  of  work  on  the  repair  of  a  public  ditch, 
tbe  township  trustee  shall  perform  the  work, 
and  shall  certify  the  costs  to  the  county  auditor, 
"who  shall  place  the  same  on  the  tax  duplicate 
as  other  taxes,"  the  claim  becomes  a  lien  on  its 
entry  on  the  tax  duplicate,  though  not  expressly 
so  declared  by  statnte. 

4.  In  an  action  to  enforce  a  lien  tor  the 
cost  of  tbe  repair  of  a  public  ditch,  the  complaint 
most  allege  that  the  cost  was  certified  to  tbeconn- 
tv  auditor,  and  by  him  entered  on  the  tax  dupli- 
cate, as  required  by  Rev.  St.  1894,  J  5638. 

6.  Rev.  St  1894,  g  6634,  provides  that  the 
surveyor  shall  cause  notices  to  be  posted  of  the 
time  when  and  place  where  objections  to  allot- 
ments of  repair  work  on  public  ditches  may  be 
heard,  and  further  provides  for  service  of  a  copy 
of  said  notice  "upon  the  trustee  of  tbe  township 
in  wtUch  an  allotment  is  made  to  any  highway,  as 
summonses  are  served  upon  each  resident,  owner 
or  occupant  of  land."  Held,  that  the  provision, 
when  properly  ponctuated  by  placing  a  semicolon 
after  the  word  served"  and  removing  the  comma 
from  between  the  words  "resident  and  "own- 
er." requires  a  copy  of  the  notice  to  be  served  on 
aesident  owners  in  the  manner  in  which  sum- 
monses are  served. 

T.41N.S.D0.22— «1 


Appeal  from  circuit  court,  Jackson  couoty; 
S.  B.  Voyles,  Judge. 

Action  by  James  T.  Fmden,  as  trustee  of 
Hamilton  township,  against  Alfred  M.  Beat- 
ty.  E^m  an  order  overruling  a  demurrer 
to  the  complaint  and  a  judgment  for  plain- 
tiff, defendant  appeals.    Reversed. 

O.  H.  Montgomery,  for  appellant  W.  T. 
Branaman,  for  appellee. 

RBINHARD,  O.  J.  This  action  was  Insti- 
tuted in  tbe  court  below  by  the  appellee,  as 
trustee  of  Hamilton  township,  in  Jackson 
county,  against  the  appellant,  to  reimburse 
tbe  former  for  costs  and  expenses  incurred 
in  cleaning  out  tbe  appellant's  allotment  of 
a  public  ditch,  and  to  foreclose  a  Uen  there- 
for upon  appellant's  real  estate. 

One  of  tbe  errors  assigned  and  discussed 
is  tbe  overruling  of  tbe  appellant's  demurrer 
to  tbe  appellee's  complaint  Appellant's 
counsel  Insist  that  the  complaint  Is  insuffi- 
cient for  failing  to  set  forth  in  detail  "all 
the  facts  necessary  to  the  legal  establish- 
ment of  the  alleged  public  ditch."  We  do 
not  think  these  averments  were  required  in 
the  complaint  The  proceeding  is  under  the 
Acts  of  1889,  as  amended  by  the  Laws  ot 
1891  and  1893  (Rev.  St  1894,  (  6632  et  seq.). 
Under  the  act  referred  to,  all  public  ditches 
are,  for  tbe  purpose  of  keeping  the  same  in 
repairs,  placed  under  tbe  supervision  of  the 
township  trustee,  whose  duty  it  is  to  see 
that  they  are  kept  cleaned  out  and  open. 
The  statute  contemplates  that  only  such 
drains  shall  be  subject  to  tbe  supervision  ot 
the  township  trustee,  for  the  purposes  men- 
tioned, as  have  been  constructed  and  opened 
as  public  ditchea.  If  the  ditch  Is  a  public 
one,  and  opened  and  used  as  auch,  no  matter 
under  what  law  or  in  what  manner  it  may 
have  been  constructed,  it  becomes  subject  to 
being  repaired  under  the  provisions  of  the 
act  cited,  and  any  attack  upon  the  validity 
of  the  original  construction  would  be  col- 
lateral only  if  made  in  a  proceeding  such  as 
the  one  at  bar.  In  such  an  action  as  this  it 
is  sufficient  in  this  regard  to  allege  In  gen-' 
eral  terms  that  a  public  drain,  describing 
it,  baa  been  heretofore  duly  established  and 
opened  as  such.  Such  cases  are  analogous 
to  proceedings  for  the  enforcement  of  liens 
for  the  improvements  of  streets  or  other 
public  highways.  While  It  is  essential  in 
such  proceedings  to  show  that  the  improve- 
ments are  authorized  under  the  law  by  vir- 
tue of  which  they  are  made  (Van  Sickle  v. 
Belknap,  128  Ind.  568,  28  N.  B.  305),  It  is 
not  required  that  the  plaintiff  go  behind  the 
improvements,  and  show  tbe  steps  taken  in 
the  location  and  establisbment  of  such  high- 
way. It  Is  sufficient  If  he  aver  in  general 
terms  that  the  highway  existed  and  was  a 
public  one.  We  think  the  complaint  Is  not 
open  to  the  objection  named. 

It  is  next  urged  that  the  complaint  dis- 
closes the  illegality  of  the  allotments,  in 
that  it  shows  that  they   were  not  made 
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against  the  seventl  tracts  or  parcels  of  land, 
bnt  against  the  seyeral  owners  thereof, 
there  being  In  fact  bnt  one  allotment  of 
7,800  lineal  feet,  while  there  are  9  distinct 
parcels  of  land  affected  by  it,  containing  in 
the  aggregate  some  850  acres.  Three  dis- 
tinct steps  are  necessary  to  the  successful 
prosecution  of  an  action  of  the  character  of  the 
present  one:  Firstly.  It  must  be  shown  that 
there  Is  a  public  ditch.  Secondly.  There 
must  be  an  allotment  by  the  county  sur- 
veyor to  the  respective  owners  of  the  lands 
through  which  the  ditch  passes.  Thirdly. 
It  must  be  shown  that  the  repairs  were 
made  In  compliance  with  the  statute.  The 
first  two  steps  named  ore  necessarily  ante- 
rior and  fundamental  to  the  third,  and  their 
performance  may  be  averred  in  a  general 
way,  while  as  to  the  last  it  must  be  shown 
that  every  act  was  performed  which  tlie  law 
requires  In  order  to  constitute  this  step. 
The  act  of  making  the  allotment  is  a  sepa- 
rate and  distinct  proceeding  from  that  of 
the  cleaning  out  of  the  ditch,  as  much  as  is 
the  original  establishment  and  construction. 
Under  section  5633,  Rev.  St.  18»4,  it  Is  the 
duty  of  the  surveyor  to  make  the  allot- 
ments, and,  If  this  has  been  done  under 
color  of  the  statute,  and  the  surveyor  had 
Jurisdiction,  the  allotments  are  as  binding 
npon  the  parties,  as  long  as  they  stand,  as 
the  judgmoit  of  a  court,  and  are  no  more 
subject  to  a  collateral  attack.  The  only 
mode  of  calling  in  question  the  validity  of 
such  allotments  is  by  appeal  to  the  circuit 
court  from  the  action  of  the  surveyor.  Of 
course,  if  the  latter  did  not  have  Jurisdic- 
tion, the  allotments  would  be  absolutely 
void,  and  subject  to  collateral  attack.  One 
of  the  steps  necessary  to  give  the  surveyor 
Jurisdiction  is  the  giving  of  notice  as  pro- 
vided by  the  statute.  If  no  such  notice  was 
given,  the  surveyor  had  no  Jurisdiction,  and 
the  allotments,  being  void,  may  be  attacked 
collaterally.  Davis  v.  Railway  Co.,  114  Ind. 
304,  16  N.  B.  639;  Trimble  v.  McGee,  IVi 
Ind.  307,  14  N.  B.  83;  Railroad  Co.  v.  Soice, 
128  Ind.  105,  27  N.  B.  429.  Assuming  for  the 
present  that  due  notice  was  given,  we  think 
the  appellant  is  concluded  by  the  allotment, 
as,  under  the  cases  cited,  all  relief  there- 
from must  be  sought  by' appeal. 

It  Is  next  contended  that  the  appellee  has 
not  shown  himself  entitled  to  any  lien.  If 
this  were  true,  and  the  complaint  disclosed 
that  the  appellee  is  still  entitled  to  some  re- 
lief, the  fact  that  no  lien  was  shown  would 
not  be  sufficient  ground  for  demurrer;  but, 
as  the  appellant  insists  that  the  complaint 
does  not  show  the  appellee  to  be  entitled  to 
any  relief,  it  devolves  upon  ns  to  consider 
the  qiiestlon  whether  or  not  the  appellee, 
according  to  the  averments  of  the  complaint, 
in  reality  has  a  lien.  The  appellant  insists 
that  the  record  of  the  allotment  Is  the  basis 
of  the  Uen,  and  that  a  copy  of  it  must  be 
filed  as  an  exhibit  with  the  complaint.  But 
-we  do  not  think  the  allotment  record  Is  the 


foundation  of  the  appellee's  lien,  if  be  liave 
any.  Nor  can  we  yield  to  the  cont«it]on 
that  the  statute  itself  creates  no  Uen.  In- 
deed, this  court  has  already  decided  other- 
wise. Daggy  V.  Ball,  7  Ind.  App.  64,  34  N. 
B.  246.  It  is  admitted  by  appellant's  connsd 
that  by  section  6638,  Rev.  St  1894,  a  remedy 
is  given  by  a  foreclosare  of  some  Uen,  but 
counsel  Indst  that,  as  the  Uen  itself  has  not 
been  previously  created  by  the  statute,  the 
remedy  given  is  futile.  The  section  cited 
above  provides,  among  other  things,  that 
the  trustee  "may  bring  suit  in  the  circuit  or 
superior  court  of  the  county  to  collect  such 
expense  and  fees,  and  enforce,  and  foreclose 
the  lien  on  such  land,"  etc.  The  appellant 
asks  what  lien  it  is  that  the  trustee  Is  here 
authorized  to  enforce,  and  Insists  that  no- 
where in  the  section  or  other  portion  of  the 
statute  has  such  a  lien  been  created.  It  will 
be  seen  by  an  examination  of  the  statute  un- 
der consideration  that  it  is  made  the  dnty  of 
the  trustee,  on  failure  of  the  landowner  to 
perform  the  work,  to  proceed  at  once  to 
have  the  same  completed  himself,  and  that 
he  "shaU  certify  the  costs  thereof,  including 
his  own  per  diem,  to  the  nndltor  of  the 
county,  who  shall  place  the  same  on  the  tax 
duplicate  as  other  taxes  against  sncb  per- 
son or  corporation,  and  to  be  coUected  as 
other  taxes  are  collected,"  etc.  By  being 
placed  npon  the  tax  duplicate,  the  claim  be- 
comes a  Uen  on  the  property  of  the  landown- 
er to  the  same  extent  as  any  other  Uen  for 
taxes,  and  may  be  collected  by  the  same 
process.  It  was  not  necessary  for  the  legis- 
lature to  declare  in  express  terms  that  the 
claim  shaU  be  a  Uen  upon  the  property  of 
the  owner,  the  same  as  taxes  are  liens  upon 
such  property.  Assessments  for  such  Im- 
provements are  themselves  a  species  of  tax- 
ation, and  that  they  are  so  recognized  by  the 
law-making  power  In  this  instance  la  mani- 
fested by  the  expression  "as  other  taxes." 
The  extension  of  the  claim  upon  the  tax 
duplicate  like  other  taxes  places  it  in  the 
same  category  with  these,  and  creates  a 
Uen  upon  the  owner's  property,  the  same  as 
if  the  claim  were  the  result  of  a  state,  coun- 
ty, or  township  tax  levy.  But,  whUe  this 
is  true,  the  trustee  is  not  compelled  to  leave 
the  collection  of  this  class  of  taxes  to  the 
county  officials,  but  he  may  proceed  to  en- 
force the  coDectlon  by  an  action  to  foreclose 
the  lien.  If,  however,  he  does  resort  to  the 
latter  remedy,  it  devolves  upon  him  to  show 
that  he  has  taken  all  the  preliminary  steps 
essential  to  the  establishment  of  tbe  Uen, 
and  if  he  fails  in  this,  the  complaint  will  not 
be  sufficient  In  the  case  in  hand  tbe  com- 
plaint contains  no  averment  that  tbe  tma- 
tee  certified  the  cost  of  the  work  to  tbe 
county  auditor,  and  that  the  latter  placed 
the  same  on  the  tax  duplicate  of  the  county. 
Without  this  step  the  appeUee  had  acquired 
no  Uen,  and  was  therefore  not  entitled  to  a 
decree  of  foreclosure. 
Is  the  appeUee  entitled  to  a  personal  Jwlf- 
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ment  against  the  appeHantt  That  the  stat- 
ute creates  a  p^sonal  liability  against  every 
resident  landowner  whose  property  has  been 
benefited  by  such  improvements,  provided 
ha  has  had  proper  notice  of  the  same^  we 
think  is  obvious.  In  the  first  place  It  pro- 
vides that  the  claim,  when  placed  on  the 
tax  duplicate,  shall  be  collected  as  other 
taxes.  That  the  taxpayer  is  personally  lia- 
ble for  any  and  all  taxes  he  owes  cannot 
be  doubted.  But,  Independently  of  this,  the 
section  (5638)  provides  that  the  trustee  may 
recover  the  outlay  and  his  own  fees  In  an 
action  before  any  justice  of  the  peace  of  the 
township  in  which  the  owner  resides.  As 
a  Justice  of  the  peace  has  no  jurisdiction  in 
foreclosure  suits,  the  action  contemplated 
here  can  only  be  a  personal  action.  But 
even  this  remedy  is  not  confined  to  a  suit 
before  a  Justice  of  the  peace.  He  may  en- 
force It  in  the  circuit  or  superior  court,  and 
be  may  join  with  It  a  proceeding  to  enforce 
the  lien,  If  he  has  taken  the  necessary  steps 
to  entitle  him  to  one.  Consequently,  al- 
though the  appellee  has  not  shown  himself 
entitled  to  a  decree  of  foreclosure,  he  may 
have  a  personal  judgment  against  the  land- 
owner If  the  proper  allotment  has  been  made 
■gainst  him,  or  If  an  allotment  has  been 
made  in  such  a  manner  as  not  to  be  subject 
to  collateral  attack.  If  the  assessor  had  ju- 
risdiction to  make  the  allotment  in  the  pres- 
ent case,  it  would  not  be  subject  to  a  collat- 
eral attack.  Whether  this  is  so  or  not  de- 
pends upon  the  validity  of  the  notice  aver- 
red in  the  complaint  While  it  might  not 
be  necessary  to  aver  that  notice  was  given, 
yet  we  think  when  the  pleader  undertakes 
to  specify  the  character  of  the  notice,  he 
must  show  that  it  meets  the  requirement  of 
the  statute.  The  only  notice  given  of  the 
allotment,  as  disclosed  in  the  complaint  be- 
fore us,  was  the  posting  for  more  than  ten 
days  in  five  public  places  in  the  proper 
township  written  notices  of  the  place  where 
and  the  time  when  the  surveyor  would  hear 
all  objections  that  might  be  made  to  such 
allotments,  and  that  the  surveyw  also 
served  a  copy  of  such  notice  on  the  trustee 
of  such  township.  It  is  also  averred  that 
the  appellant  was  a  resident  of  said  town- 
ship. No  personal  notice  appears  to  have 
been  served  on  him.  In  section  3  of  the  Act 
of  1889,  referred  to,  which  is 'section  5634, 
Rev.  St.  1894,  and  section  1204  of  Elliott's 
Supplement,  it  is  provided  that  the  surveyor 
shall  cause  to  be  posted  up  for  not  less  *y<nn 
ten  days  In  five  public  places  in  the  town- 
ship where  the  lands  are  situate,  through 
which,  or  a  portion  of  which,  the  ditch  runs, 
written  or  printed  notices  of  the  time  when 
and  the  place  where  he  will  hear  all  ob- 
jections that  may  be  made  to  such  allot- 
ment It  is  then  provided  that  "a  copy  of 
said  notice  shall  also  be  served  upon  the 
trustee  of  the  township  in  which  an  allot- 
ment is  made  to  any  highway,  as  summons 
are  served  upon  each  resident  owner  or  oc- 


cupant of  land  and  upon  the  ofBcen  of  eaeb. 
corporate  road  or  railroad  upon  whom  sum- 
mons might  be  served  in  any  proceeding 
against  said  road  or  railroad  allotted  a  por- 
tion of  said  work.  Whera  the  residence  of 
any  non-resident  owner  of  such  land  is 
known  to  the  surveyor  he  shaU  send  a  copy 
of  such  notice  by  mall  to  such  non-resident 
owner.  If  a  non-resident  owner  of  land  have 
a  known  agent  in  the  county  a  copy  of  said 
notice  sliaU  be  served  upon  such  agent"  We 
have  punctuated  the  quotation  just  as  we 
found  it  in  the  Acts  of  1889.  In  Elliott's 
Supplement  and  In  the  Bums  Revision  of 
1894  the  punctuation  in  the  first  sentence 
quoted  is  somewhat  dlfTerent,  a  comma  be- 
ing placed  between  the  word*  "resident" 
and  "owner,"  making  it  read  thus,  "as  sum* 
monaes  are  served  upcn  each  resident,  owner 
or  occupant  of  lands,"  etc.  When  thus  punc- 
tuated the  language  falls  to  make  any  sense 
whatever,  although  as  given  in  the  Acts  of. 
1888  the  meaning  is  by  no  means  cleaf. 
We  think,  however,  it  was  the  Intention  oC 
the  legislature  to  provide  for  service  of  per> 
Bonal  notice  by  copy  on  the  resident  land- 
owner, as  well  as  upon  the  township  trus- 
tee. Four  distinct  classes  of  persons  are  or 
may  be  affected  by  the  allotments,  viz.:  (1) 
Resident  owners  of  lands  through  which,  or 
a  portlMi  of  which,  the  ditch  runs;  (2)  non- 
resident owners  of  such  lands;  (3)  road  «e 
railroad  corporations;  (4)  townships.  Each 
of  these  it  must  have  been  intended  should 
be  served  with  notice  of  the  allotments. 
Taking  them  in  their  Inverse  order,  we  find 
that  townships  are  to  Ite  served  with  notice 
by  copy  upon  the  trustee,  road  and  railroad 
corporations  by  copy  upon  the  officers  upon 
whom  summons  might  be  served  in  any  pro- 
ceeding against  such  road  or  railroad,  non- 
resident owners  whose  residence  is  known 
by  copy  sent  by  mail,  and  resident  owners 
by  personal  service  of  a  copy  of  the  notice. 
When  the  residence  of  a  nonresident  owner 
is  unknown,  the  posting  of  the  printed  or 
written  notices  constitutes  the  only  service 
of  notice  required,  and  Is  doubtless  sufficient 
to  authorize  a  lien,  but  whether  sufficient  to 
authorize  a  personal  judgment  may  well  be 
doubted.  However  that  may  be^  we  think 
it  is  plainly  enough  provided  that  resident 
owners  shall  be  served  with  a  copy  of  the 
notice.  By  placing  a  semicolon  after  the 
word  "served"  in  the  above  sentence,  we 
think  the  intent  of  the  legislature  becomes 
plain.  The  sentence  would  then  read  as 
follows:  "A  copy  of  said  notice  shall  also 
be  served  upon  the  trustee  of  the  township 
in  which  an  allotment  Is  made  to  any  high- 
way, as  summonses  are  served;  upon  eack 
resident  owner  or  occupant  of  land,  and  up- 
on the  officer  of  each  corporate  road  or  rail- 
road upon  whom  summons  might  be  served 
in  any  proceeding  against  said  road  or  rail- 
road allotted  a  portion  of  said  work."  When 
thus  punctuated  It  Is  clear  that  the  require- 
ment of  service  upon  each  resident  owner 
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or  occnpant  of  land  Is  the  same  aa  that  up- 
on the  trustee  of  the  township,  viz.  by  copy  of 
the  notice  served  aa  summonses  are  served. 
There  Is  no  reason  why  personal  service 
should  be  provided  for  up<»i  the  officers  of 
road  or  railroad  corporations  and  township 
trustees  and  not  upon  resident  owners  or 
occupants  of  land.  Any  other  construction 
would  render  the  entire  language  as  to  no- 
tice absolutely  meaningless.  To  say  that  a 
copy  of  the  notice  shall  be  served  upon  the 
township  trustee  as  summonses  are  served 
upon  resident  owners  or  occupants  of  land 
would  be  assuming  that  summonses  are 
served  upon  resident  owners  or  occupants  In 
some  way  dlflferent  from  the  method  of  serv- 
ice upon  other  people.  The  simple  state- 
ment of  such  a  proposition  shows  Its  ab- 
surdity. Manifestly  the  provision  contem- 
plates personal  service  by  copy  of  the  no- 
tice upon  the  trustee  of  the  township,  upon 
the  owner  or  occupant  of  the  land,  and  upon 
the  officers  of  each  corporate  road  or  rail- 
road affected  by  the  allotments.  It  Is  aver- 
red In  the  complaint  before  us  that  the  ap- 
pellant waa  a  resident  landowner,  and  It 
Is  also  shown  that  no  copy  of  the  notice  of 
the  allotment  was  ever  served  upon  him. 
The  allotment  was  therefore  void  as  to  the 
appellant,  and  subject  to  collateral  attack. 
The  surveyor  could  acquire  Jurisdiction  over 
him  and  his  land  only  In  the  way  pointed 
out,  and  that  was  by  serving  upon  him  a 
copy  of  the  notice.  Perhaps  if  some  kind 
of  personal  notice  had  been  served  upon  the 
appellant,  and  the  surveyor  had  determined 
that  It  was  sufficient,  such  determination 
might  be  ronclusive  upon  the  appellant  as 
against  a  collateral  attack.  Quarl  v.  Ab- 
bett,  102  Ind.  233,  1  N.  B.  476. 

The  case  of  Town  of  Cicero  v.  Williamson, 
91  Ind.  541,  is  precisely  In  point  when  ap- 
plied to  the  facts  In  the  case  at  bar.  That 
was  a  suit  for  an  injunction  to  prohibit  the 
town  from  collecting  taxes  levied  upon  the 
real  estate  of  the  plaintiff.  The  Injunction 
was  asked  upon  the  ground  that  the  land 
against  which  the  taxes  had  been  assessed 
bad  never  been  annexed  to  the  town.  It 
was  shown  that  the  proceedings  had  been 
had  to  annex  the  territory  In  question,  from 
which  proceeding  no  appeal  had  been  taken. 
Hence  the  question  arose  whether  the  com- 
missioners bad  Jurisdiction  to  make  the  or- 
der annexing  such  territory.  If  the  commis- 
sioners had  Jurisdiction,  the  proceedings  and 
order  could  not  be  attacked  in  the  injunc- 
tion suit,  the  same  being  collateral  to  the 
proceeding  to  annex.  In  that  case,  as  In 
this,  the  statute  governing  the  proceedings 
required  that,  besides  notice  by  publication, 
copies  of  the  notice  should  be  served  upon 
resident  property  owners.  The  complaint 
averred  that  notice  was  only  given  by  pub- 
lication, and  that  the  plaintiffs  were  resi- 
dents of  the  county.  The  court,  speaking 
through  Elliott,  J.,  said:  "In  our  opinion 
these  plaintiffs  were  entitled  to  notice  as 


provided  in  the  statute,  and  as  the  proceed- 
ings affected  them  personally,  and  as  they 
had  private  rights  affecting  Individual  prop- 
erty separate  and  distinct  from  their  inter- 
ests in  common  with  other  citizens  and  tax- 
payers, the  proceedings,  so  far  as  they  af- 
fected their  individual  interests,  were  on- 
authorized  and  invalid.  There  Is  a  plain  dis- 
tinction between  proceedings  affecting  per- 
sons In  common  with  other  citizens  and  pro- 
ceedings which  directly  affect  their  private 
rights  as  owners  of  property,  and  in  the  lat- 
ter case,  where  the  law  provides  that  they 
shall  have  notice,  they  are  entitled  to  It, 
and,  if  none  Is  served  upon  them,  there  la 
no  jurisdiction  over  the  person.  •  •  •  It 
would  be  strange  indeed  if  a  resident  of  the 
state,  entitled  to  notice  by  express  provi- 
sion of  law,  should  be  concluded  where  no 
notice  at  all  was  given  him.  If  this  were 
so,  then  a  man  might  lose  Important  rights 
without  having  had  his  day  In  court,  and 
this  is  contrary  to  fundamental  principles. 
This  is  not  a  case,  taking  the  averments  of 
the  complaint  as  true,  where  there  was 
some  notice,  although  Irregular  and  defec- 
tive, and  It  Is  not  within  the  casee  which 
hold  that  where  there  is  a  notice,  although 
defective,  the  Judgment  Is  not  void.  •  •  • 
The  case  as  made  by  the  complaint  taJJa 
within  the  rule  that  a  Judgment  void  for 
want  of  Jurisdiction  of  the  person  may  be 
collaterally  attacked.  We  say  that  thae 
was  no  notice  to  known  resident  pnqperty 
owners,  because  the  publication  is  notice 
only  to  unknown  or  nonresident  owners. 
It  does  not,  as  is  plainly  evident  from  a 
reading  of  the  statute,  operate  upcm  resi- 
dents who  are  known  to  the  town  authori- 
ties. The  complaint  must  be  held  good  for 
the  reason  that  it  afflrmativdy  shows  that 
there  was  no  Jurisdiction  of  the  person,  and 
that  there  was  nothing  In  the  commissicmer's 
record  concluding  the  appellees  from  assert- 
ing that  there  was  no  such  notice." 

In  the  present  case  It  may  be  as  truthfally 
said  as  it  was  In  the  case  from  which  we 
have  quoted  that  the  proceedings  which  are 
claimed  to  conclude  the  appellant,  and  to 
estop  him  from  asserting  the  Invalidity  of 
the  allotments,  were  such  as  affected  the 
private  and  property  rights  of  the  appel- 
lant personally,  and  distinct  from  any  inter- 
est he  had  in  common  with  other  citizens 
and  taxpayera.  At  all  events  he  was  en- 
titled to  notice  by  having  a  copy  thereof 
served  upon  him,  which  was  not  done.  Con- 
sequently, the  surveyor  when  he  made  the 
allotment  against  the  appellant  was  without 
Jurisdiction,  and  his  proceedings  in  the  prem- 
ises were  void.  The  complaint  shows  that 
the  appellee  is  entitled  to  neither  a  person- 
al Judgment  nor  the  enforcement  of  a  lien. 
The  demurrer  to  the  complaint  should  there- 
fore have  been  sustained.  Judgment  re- 
veraed. 

ROSS,  J.,  concurs  in  the  result 
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TTLER'B  ESTATE  «t  aL  t.  TTLEB.* 

(Appellate  Court  of  Indiana.   Not.  T,  1896.) 

BvBROSATioii— Patmbnt  bt  Widow  or  HUSBAKD'a 
Debts— Dbkd  to  Hdbbano  and   Wifi— Dbut- 

BHT  TO  HOBBAND— RbCOKDOIQ  AVTBR  BDSBAIIU'8 

Dbath. 

1.  One  who  furnishea  money  to  her  hoaband's 
adminicitrator  to  pay  decedent's  debts  ia  entitled 
to  recover,  on  the  doctrine  of  Bubrogation,  though 
the  evidence  does  not  affirmatively  show  that 
when  she  furnished  it  she  bad  any  intention  of 
requiring  it  to  be  repaid,  where  It  doea  not  appear 
that  she  made  a  gift  of  it 

2.  A  deed  to  husband  and  wife  Jointly,  de- 
livered to  the  husband,  but  not  recorded  till  after 
hla  death,  inures  to  her  benefit 

Appeal  from  circnit  cotirt,  Knox  county; 
O.  W.  Shaw,  Judge. 

Action  by  Margaret  B.  Tyler  against  the 
estate  of  Wilson  M.  Tyler,  deceased,  and 
others.  Judgment  for  plalntUt.  Defendants 
appeal.   AfBrmed. 

Rellly  St  Bnnlson,  for  appeUanta.  Towusend 
He  Wilhelm,  for  appellee. 

DAVIS,  J.  The  appellee  In  this  case  ad- 
Tanced  to  the  appellant,  as  administrator  of 
ber  husband's  estate,  $82,470,  which  was 
used  by  him  In  paying  just  and  valid  claims 
against  said  estate.  Her  right  to  recover. 
If  such  right  exists,  rests  on  the  equitable 
doctrine  of  subrogation.  In  ber  claim  It  Is 
alleged,  among  other  things,  that  the  said 
Wilson  M.  Tyler  died  seised  of  a  large  and 
valuable  estate,  In  real  and  personal  proper- 
ty, supposed  to  be  worth  about  $100,000. 
There  was  no  agreement  that  the  money 
should  be  repaid  to  her.  in  the  court  below, 
she  recovered  Judgment  for  the  amount  of 
ber  money  so  had  and  received  by  the  ad- 
ministrator, and  used  In  paying  such  debts. 

The  first  error  discussed  Is  that  the  court 
below  erred  In  oTermllng  appellant's  demur- 
rer to  the  complaint  Assuming  that  the 
correct  rule  applicable  in  such  cases  is  enun- 
ciated in  Browne  v.  Frost  U5  Ind.  2^,  there 
was  no  error  In  overruling  the  demurrer. 
Counsel  for  appellant  vigorously  assail  this 
decision.  Insisting  that  It  Is  not  sustained  by 
authority,  nor  supported  by  sound  logic.  In 
this  view,  we  think,  counsel  ore  mistaken. 
In  our  opinion,  the  decision  is  sustained  by 
authority,  and  supported  by  logic,  but  we 
do  not  feel  called  upon  to  defend  it  upon 
either  ground.  As  the  rule  there  announced 
seems  to  us  to  be  both  Just  and  equitable, 
we  are  disposed  to  follow  it  without  hesita- 
tion in  this  case.  The  widow,  undoubtedly, 
bad  such  an  interest  in  the  estate  of  her  de- 
ceased husband,  under  the  authority  cited, 
that  she  might  protect  her  interest.  It  she 
felt  disposed  to  do  so,  by  paying  the  Just 
and  valid  claims  against  the  estate.  In  al- 
lowing her  to  recover  the  money  so  paid,  no 
one  Is  Injured.  Sbe  Is  simply  subrogated  to 
the  rights  of  the  creditors  whose  Just  and 
valid  claims  were  paid  by  her.  Sbe  Is  only 
paid  what  otherwise  would  have  been  paid 

1  Robearlnc  denlad. 


to  such  creditors.  She  gets  neither  more 
nor  less  than  they  were  entitled  to  receive. 
The  special  finding  of  facts  sustains  the 
averments  In  the  complaint,  and  is  sufil- 
clent  to  authorize  the  Judgment  In  appellee's 
ffevor. 

In  support  of  the  motlrai  for  a  new  trial, 
it  is  Insisted  that  the  trial  court  ened  In 
allowing  the  appellee  the  full  amount  of  the 
proceeds  of  the  homestead.  In  1871,  this 
real  estate  was  conveyed  to  ber  husband. 
In  1884,  through  one  John  L.  BuUer,  the 
property  was  conveyed  to  appellee  and  her 
husband  Jointly,  but  this  deed  was  not  then 
recorded.  It  was  found  among  the  dece- 
dent's private  papers  after  bis  death,  and 
was  recorded  by  appellant  The  delivery  of 
the  deed  to  ber  husband  by  Butler  Iniured 
to  the  benefit  of  appellee,  and  at  his  death 
tbe  entire  tlUe  to  the  real  estate  vested  in 
ber.  Nothing  appears  in  the  record  tending 
to  show  that,  when  the  property  was  sold 
after  bis  death,  she  was  not  entitled  to  the 
full  purchase  price  therefor.  It  appears 
that  the  entire  proceeds  of  the  homestead, 
and  also  the  life  Insurance  payable  to  the 
appellee,  were  bad  and  received  by  the  ad- 
ministrator, and  used  by  him  In  paying  Just 
and  valid  claims  against  the  estate.  There 
was  no  error,  therefore,  in  allowing  ber  the 
full  amount  of  the  proceeds  of  the  home- 
stead. It  is  true  the  evidence  does  not  dis- 
close that,  when  sbe  paid  these  Claims,  she 
had  any  Intention  of  requiring  the  money 
to  be  paid  to  her.  Sbe  authorized  the  ad- 
ministrator to  receive  the  money,  and  to 
pay  and  discharge  the  debts  of  her  husband 
therewith.  It  does  not  necessarily  follow, 
however,  that  she  Is  not  entitled  to  recover 
the  money  so  paid.  Her  right  to  recover  Is 
not  founded  on  an  agreement,  either  express 
or  implied,  that  the  money  should  be  repaid 
to  her.  As  we  have  before  observed,  her 
right  to  recover  rests  In  the  equitable  doc- 
trine of  subrogation  to  tbe  rights  of  the 
creditors  whose  claims  have  been  paid  by 
her  money.  If  It  clearly  appeared  from  the 
undisputed  facts  and  circumstances  that  she 
made  a  gift  of  her  money  to  the  administra- 
tor for  the  purpose  of  paying  such  debts, 
perhaps  she  would  not  be  entitled  to  recov- 
er. The  evidence,  however,  does  not  Inevi- 
tably lead  to  this  conclusion,  and  the  trial 
court  has  not  so  found.  On  a  careful  exam- 
ination of  the  record,  we  do  not  find  any  rea- 
son that  requires  us  to  reverse  the  Judg- 
ment of  the  trial  court  There  Is  no  error  In 
the  record.   Judgment  afiirmed. 


BOARD  OF  COM'RS  OF  JOHNSON  COUN- 

TT  V.  HEMPHILIi.» 

(Appellate  Court  of  Indiana.    Nov.  6,  1895.) 

ArPBAIi— ASSIOltMENT   OF   Ebrors — BlU,   OF    Bx- 
0IPTIOH8  —  DeFBOTIVB    BBIDOBe  — 

IjiABn,rrT  of  Countibs. 
1.  Where  a  complaint  ia  In  two  paraKraphs, 
to  each  of  which  a  separate  demurrer  is  filed,  an 
*Super8ed«d  by  opinion,  42  N.  B.  76t, 
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aasignment  that  the  court  erred  In  overruling  the 
"demurrers"  to  the  complaint  renders  It  neces- 
sary to  show  that  both  paragraphs  are  bad. 

2.  A  bill  of  exceptions  will  be  disregarded 
unless  it  appears  that  it  was  filed  with  the  clerk 
after  it  was  signed  by  the  judge. 

3.  Under  the  Indiana  statutes,  the  duty  of 
keeping  county  bridges  in  repair  is  imposed  upon 
the  county,  and  any  neglect  of  that  duty,  result- 
ing in  injury  to  a  traveler,  renders  the  county  lia- 
ble. 

4.  The  approaches  to  a  county  bridge  being  a 
necessary  part  thereof,  it  is  as  much  the  duty  of 
the  county  to  keep  them  in  repair  and  reasonably 
safe  for  travel  as  to  keep  in  repair  the  bridge  it- 
self. Board  v.  Sisson,  2S  N.  E.  374,  2  Ind.  App. 
311.  followed. 

Appeal  from  circuit  cotirt,  Bartholomew 
county;    Francis  T.  Hord,  Judge. 

Action  by  Joel  Hemphill  against  the 
board  of  commissioners  of  Johnson  county 
to  recover  for  personal  Injuries  resulting 
from  a  defective  bridge.  From  a  judgment 
for  plaintiff,  defendant  appeals.   Affirmed. 

T.  W.  Woollen,  for  appellant  M.  L.  Her- 
bert, for  appellee. 

ROSS,  J.  This  was  an  action  brought  by  the 
appellee  In  the  Johnson  circuit  court  to  re- 
cover damages  for  personal  injuries  alleg- 
ed to  have  been  received  while  going  up<m 
and  across  a  bridge  spanning  a  creek  or 
stream,  the  approach  to  which  bridge  It  was 
alleged  was  not  in  reasonably  safe  condi- 
tion for  use,  etc.  The  complaint  is  In  two 
paragraphs,  to  each  of  which  appellant  fil- 
ed separate  demurrers,  which  were  over- 
ruled by  the  court,  and  exceptions  saved. 

The  first  specification  of  error  assigned  In 
this  court  Is  as  follows:  "The  court  erred  In 
overruling  the  demurrers  to  the  complaint 
herein."  Under  this  specification  of  error.  In 
order  that  it  avail  appellant,  it  Is  necessary 
to  show  that  both  paragraphs  of  tbe  com- 
plaint are  bad.  Tbe  adjudications  In  this 
state  are  harmonious  In  holding  that,  under 
our  statute,  the  duty  of  keeping  county 
bridges  In  repair  Is  Imposed  upon  tbe  coun- 
ty, and  that  any  neglect  of  that  duty,  result- 
ing In  injury  to  a  traveler,  creates  a  liability 
on  the  part  of  the  county  therefor.  Board  v. 
Blair,  8  Ind.  App.  574,  36  N.  E.  21G,  and 
oases  cited.  And  it  has  been  held  that  the 
approaches  to  such  a  bridge  are  a  necessary 
part  thereof,  and  that  It  is  as  much  the  duty 
of  the  county  to  keep  the  approaches  In  re- 
pair and  reasonably  safe  for  travel  as  to  keep 
the  bridge  Itself  in  repair.  Board  v.  Sisson, 
2  Ind.  App.  311,  28  N.  E.  374;  Board  ▼.  De- 
prez,  87  Ind.  509.  As  to  the  correctness  of 
these  rulings,  we  are  not  called  upon  to  de- 
termine, but  we  may  say  that  they  are  not 
In  harmony  with  the  rulings  of  the  courts  of 
most  of  the  other  states  upon  that  subject 
The  great  weight  of  authority  Is  that  coun- 
ties, being  nothing  but  a  more  political  sub- 
division of  the  state,  whose  otUcers  are  sim- 
ply empowered  to  execute  tbe  duties  Imposed 
upon  them  as  oflicers  of  the  sovereignty,— or, 
in  other  words,  using  the  public  power  for 


public  purposes,— are  not  liable  for  Injuries 
resulting  from  the  discharge  of  such  duties. 
Barbour  Co.  v.  Horn,  48  Ala.  649;  Haygood 
V.  Justices,  20  Ga.  845;  Sberboume  v.  Tuba 
Co.,  21  Cal.  113;  Kincaid  ▼.  Hardin  Go.,  53 
Iowa,  430,  5  N.  W.  589;  Board  v.  RIggs,  24 
Kan.  188;  Brabham  v.  Supervisors,  54  Miss. 
363;  Reardon  v.  St  Louis  Co.,  36  Mo.  555; 
Ensign  V.  Board  of  Supervisors,  25  Hon,  20; 
Curran  v.  City  of  Boston,  151  Mass.  505,  24 
N.  B.  781;  Cooley  v.  Freeholders,  27  N.  J. 
Law,  415;  HoUenbeck  v.  Winnebago  Co.,  95 
lU.  151;  White  V.  Commissioners,  90  N.  a 
437.  That  this  Is  the  Just  and  proper  con- 
struction to  be  placed  upon  the  relation  of 
tbe  state  and  its  subjects,  and  tbe  liability 
of  tbe  former  to  tbe  latter  Is  evident;  bnt 
that  our  courts  have  adopted  and  adhered  to 
a  different  rule  with  reference  to  bridges 
over  water  courses  or  county  bridges  is  set- 
tled. Board  v.  Brod,  3  Ind.  App.  585,  29  X. 
E.  430;  Board  v.  Castetter,  7  Ind.  App.  309, 
33  N.  E.  986,  and  34  N.  E.  C87;  Board  t. 
Blair,  supra;  Board  v.  Mutchler,  137  Ind.  140, 
36  N.  E.  534;  Board  t.  Wagner,  138  Ind.  9», 
38  N.  B.  171;  Board  v.  Nlcbiris,  139  Ind.  611. 
38  N.  E.  626.  And  while  tbe  correctness  of 
these  rulings  was  seriously  doubted  by  tbe 
supreme  court  In  tbe  case  of  Cones  v.  Board, 
137  Ind.  404,  87  N.  E.  272,  tbe  rule  was  rec- 
ognized as  firmly  settled  In  this  state.  Fol- 
lowing these  authorities,  we  think  each  par- 
agraph of  the  complaint  states  a  canse  <rf  ac- 
tion. 

The  second  specification  of  error  assigned 
is  that  "the  court  below  erred  in  overruling 
the  defendant's  motion  for  a  new  trial  in  this 
case."  There  is  evidaice  to  sustain  tbe  ver- 
dict, but  If  It  was  insufilcient,  we  coold  not 
reverse  the  Judgment  for  tbe  reason  tliat 
the  evidence  is  not  properly  in  the  record.  In 
order  that  a  bill  of  exceptions  be  a  part  ot  tbe 
record  in  a  cause,  it  must  be  filed  wltb  tbe 
derk  after  it  has  been  signed  by  tbe  Judge. 
Jemison  v.  State,  12  Ind.  App.  — ,  41  X.  K. 
74,  and  cases  cited;  Prather  v.  Prather,  139 
Ind.  570,  39  N.  B.  310,  and  cases  cited.  "Un- 
til filed,  it  is  no  part  of  tbe  record;  and,  un- 
less the  filing  is  affirmative  shown  by  tbe 
proper  record,  there  Is  no  evidence  of  Uie 
fact  upon  which  the  appellate  tribunal  can 
act"  Hermann  v.  Hartmetz.  128  Ind.  353, 
27  N.  E.  731.  "A  bill  of  excepti<m8  cannot  be 
regarded  as  a  part  of  the  record  unless  it  is 
set  out  in  tbe  transcript  of  the  record  of  the 
cause  as  made  and  certified  by  the  derk  of 
tbe  circuit  court."  Wolf  v.  Goodwin,  2  Ind. 
App.  79,  28  N.  E.  192.  In  tbe  rec<«xl  b^ore 
us,  it  nowhere  appears  that  what  purports  to 
be  a  bill  of  exceptions,  containing  the  evi- 
dence, and  which  Is  attached  to,  bnt  is  not 
embraced  in,  tbe  transcript,  and  precedes 
that  part  of  the  record  containing  tbe  copies 
of  the  proceeding,  ordei^book  entries,  and  pa- 
pers filed  in  tbe  cause,  was  ever  filed  with 
the  clerk  after  it  was  signed  by  tbe  Judge. 
Judgment  affirmed. 
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DODOB  T.  MORROW  «t  aL  » 
(Appellate  Court  of  Indiana.    Nor.  7,  189B.) 

Box  or  fiXOKPTIOKS— TiMB  FOR  FlLlNO— AUTBCH- 

TlOATiOK— Book  ot  Obioikal  Ektbiks 

AS  ETISBKCB. 

1.A  ralins  on  motion  to  Bnbmlt  imeB  to 
the  JniT)  though  excepted  to  at  the  time,  cannot 
be  reviewed,  being  presented  by  bill  of  exceptions 
signed  bjr  the  judge,  and  filed  at  the  following 
term,  and  no  time  for  filing  a  bill  having  been 
(dven. 

2.  A  bill  of  exceptions  is  properly  authenti- 
cated where,  at  the  end  of  the  transcript,  the 
clerk  certifies  "the  above  and  foregoing  to  be  a 
full.  true,  and  complete  transcript  of  the  plead- 
ings and  order-book  entries,  inclading  the  jadg- 
ment,  •  •  •  except  the  affidavit  of  defendant 
in  suDDort  of  motion  for  continuance,  and  coun- 
ter affidavits  thereto  by  plaintiffs,  as  the  same 
appears  of  record  and  of  the  files  in  my  office  at 
this  date,"  and  sn  order-book  entry  immediately 
preceding  the  bill  shows  that  the  bill  was  filed 
in  open  conrt,  and  there  ia  a  file  mark  on  the  bill 
showing  that  it  was  filed  with  the  derk,  and  it 
is  also  sign^  by  the  judge  who  presided  at  the 
trial. 

3.  A  book  of  original  entries  is  not  admis- 
sible in  evidence;  at  least,  without  a  showing 
that  the  entries  were  made  by  a  person  having 
personal  knowledge,  and  contemporaneously  with 
the  transaction,  and  that  there  was  a  necessity 
for  its  introduction. 

Appeal  from  circoit  court,  Blkhart  county; 
W.  J.  Davis,  Special  Judge. 

Action  by  WilUam  J.  Morrow  and  others 
against  Henry  O.  Dodge.  Jadgment  for 
plalntiffB.    Defendant  appeals.    Reversed. 

J.  O.  Hoover,  for  appellant.  V.  W.  Van 
Fleet  for  appellees. 

LOTZ,  J.  The  appellees  sned  the  appel- 
lant for  the  foreclosure  of  a  mechanic's  lien. 
The  complaint  averred  that  the  appellees  did 
work  upon  and  furnished  materials  for  the 
construction  of  certain  buildings  owned  by 
appellant.  The  answer  was  (l)  a  general 
denial;  (2)  payment;  (3>  counterclaim;  and 
(4)  set-oir.  The  cause  was  tried  by  the 
court  Finding  and  Judgment  in  favor  of 
appellees.  The  only  assignment  of  error  is 
the  overruling  of  the  motion  for  a  new  trial. 

One  of  the  causes  for  a  new  trial  is  that 
the  court  erred  in  overruling  appellant's  mo- 
tion to  require  the  issues  joined  to  be  sub- 
mitted to  a  Jury  for  trial.  The  ruling  on 
this  motion  is  presented  by  a  separate  bill 
of  exceptions.  The  record  shows  that  the 
appellant  excepted  to  tbe  ruling  when  made, 
but  no  time  for  filing  a  bill  was  given.  Sub- 
sequently, and  at  the  following  term  of  the 
court,  a  bill  of  exceptions  presenting  this 
ruling  was  signed  by  the  judge,  and  the  bill 
filed.  The  appellees  Insist  that  the  ruling  on 
this  motion  is  not  properly  presented  by  the 
record  before  us.  This  position  is  fully  sus- 
tained by  tbe  authorities.  Thomas  v.  Grif- 
fin, 1  Ind.  App.  457,  27  N.  B.  754. 

Tbe  other  causes  for  a  new  trial  all  relate 
to  rulings  of  tbe  court  on  the  trial  of  the 
cause,  and  are  presented  by  a  separate  bill 
of  exceptions,  containing  the  rulings  and  the 
evidence  given  in  the  cause.    The  appellees 
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Insist  that  this  bm  Is  niot  properly  autbentl- 
cated,  and  for  that  reason  this  conrt  should 
refuse  to  consider  the  other  causes  for  a 
new  trial.  Tbe  clerk  of  the  court,  at  the  end 
of  tbe  transcript,  certifies  "the  above  and 
foregoing  to  be  a  full,  true,  and  complete 
transcript  ot  the  pleadings  and  order-book 
entries,  including  the  judgment  of  the  court, 
except  the  affidavit  of  defendant  in  support 
of  motion  for  continuance,  and  counter  affi- 
davits thereto  by  plaintiffs,  as  the  same  ap- 
pears of  record  and  of  tbe  files  in  my  office 
at  tills  date."  An  order-book  entry  Imme- 
diately preceding  this  bill  of  exceptions 
shows  that  the  bill  was  filed  in  open  court 
There  is  also  a  file  mark  on  the  bill,  showing 
that  it  was  filed  with  the  clerk  of  the  court 
The  bill  was  also  signed  by  tbe  judge  who 
presided  at  tbe  trial.  Tbe  bill  ia  sufficiently 
authenticated. 

One  of  the  canses  for  a  new  trial  Is  that 
the  conrt  erred  in  permitting  a  witness  for 
appellees  to  testify  as  to  the  value  of  attor- 
ney's fees.  It  is  contended  that  the  statute 
(Rev.  St  1894,  I  7267;  Elliott's  Supp.  1 1701) 
is  unconstitutional,  and  in  violation  of  sec- 
tion 23  of  the  bill  of  rights  of  tbe  constitu- 
tion of  this  state.  The  position  is  that  the 
statute  allowing  attorney's  fees  grants  priv- 
lieges  to  one  class  of  litigants  which  are  de> 
nied  to  another  class  of  litigants.  The  legis- 
lative power  to  compel  an  unsuccessful  i>ar- 
ty  to  an  action  to  pay  an  attorney's  fee  to 
his  opponent,  and  laws  which  Impose  a  pen- 
alty of  double  damages  or  some  similar  pen- 
alty, have  often  received  the  attention  of 
courts  of  the  last  resort  Where  the  penal- 
ty has  been  Imposed  for  some  tortious  or 
negligent  act,  such  statutes  Iiave  generally 
been  upheld;  but,  where  no  wrongful  or 
negligent  conduct  is  Imputed  to  the  defeated 
party,  any  attempt  to  charge  him  with  a 
pemilty  bos  not  prevailed.  Coal  Co.  v.  Ross- 
er  (Ohio)  41  N.  E.  263.  If  it  were  necessary 
to  a  determination  of  this  appeal  that  the 
constitutionality  of  a  statute  be  determined, 
this  conrt  would  not  have  jurisdiction.  In 
tbe  view  we  take  of  it,  the  appeal  can  be 
determined  without  deciding  any  constitu- 
tional question. 

Tbe  seventh  cause  for  a  new  trial  is:  "For 
error  of  law  occurring  at  tbe  trial  in  tbe 
court,  over  tbe  objection  and  exception  of 
tbe  defendant,  permitting  Levi  Deltcb  to 
read  the  plaintiff's  books  of  account  in  evi- 
dence." Levi  Deltch  was  a  witness  for  ap- 
pellees, and  their  bookkeeper.  The  witness 
testified  that  he  made  the  entries  upon  the 
books  each  day,  and  in  the  regular  course  of 
his  duties.  In  reference  to  the  items  In 
controversy,  he  stated  that  he  bad  no  inde- 
pendent recollection  that  the  goods  were  fur- 
nished and  work  done,  but  that  be  would 
have  to  depend  upon  the  books,  except  as  to 
a  few  items.  The  usual  method  of  transacti- 
ing  tbe  business  was  for  others  to  do  the 
work  and  furnish  the  materials,  and  then  in- 
form him,  or  by  furnishing  him  with  a  mem- 
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orandTim,  ftom  which  he  made  the  entries 
upon  the  books.    The    witness   was   then 
asked  to  turn  to  the  books,  and  read  the  va- 
rious entries  to  the  couri:.   The  appellant  ob- 
jected to  these  questions,  for  the  reason, 
among  others,  that  It  had  been  shown  by  the 
witness  that  the  entries  were  entered  upon 
the  representation  made  by  another  party, 
and  made  after  the  work  was  done  or  mate- 
rials furnished,  and  that  It  was  Incompetent 
to   prove  book   accounts   In  this   manner. 
Twenty-seven  questions  of  this  kind  were 
propounded,  to  which  the  appellant  entered 
his  objections.     These  objections  were  over- 
ruled, and  the  witness  was  permitted  to  read 
the  Items  In  evidence  from  the  books.     A. 
book  of  original  entries  Is  one  exhibiting  the 
first  or  original  charges.    Such  books  are 
admissible  in  evidence  in  some  Jurisdictions. 
This  seems  to  be  the  rule  in  England.    Price 
V.  Earl  of  Torrlngton,  1  Salk.  285.     The  rule 
Is  designed  to  prevent  a  failure  of  Justice, 
and  Is  limited  by  this  necessity.     If  the 
proof  can  be  made  by  any  person  who  has 
personal  knowledge  of  the  facts,  then  the 
books  are  not  admissible.     If  the  bookkeep- 
er's memory  has  failed  as  to  the  facts,  or  If 
he  Is  dead  or  beyond  the  Jurisdiction  of  the 
court,  and  there  Is  no  other  person  who  has 
knowledge  of  the  charges,  then  a  necessity 
may  arise.    To  be  admissible,  the  entries 
must  have  been  made  contemporaneously 
with  the  facts  to  which  they  relate,  and 
made  by  the  person  having  personal  knowl- 
edge of  the  facts.     It  was  held  in  an  early 
case  in  this  state  that  the  books  of  original 
entries  are  not  admissible.     De  Camp  ▼. 
Vandegrift,  4  Blackf.  2T2.    The  later  deci- 
sions throw  some  doubt  on  this  question. 
This  court  recently  had  occasion  to  review 
many  of  the  decisions  relating  to  this  ques- 
tion, and  it  needs  no  further  consideration 
at  this  time.    Wilber  ▼.  Scherer  (decided  at 
this  term)  41  N.  B.  837.     It  is  sufficient  for 
the  purposes  of  this  case  to  say  that  there 
was  not  a  sufficient  showing  that  all  the  en- 
tries Introduced  or  read  in  evidence  were 
made  by  tlie  iwrson  having  personal  knowl- 
edge,  and   were   made   contemporaneously 
with  the  transactions;  nor  was  there  a  suf- 
ficient showing  of  the  existence  of  a  neces- 
sity such  as  would  prevent  a  failure  of  Jus- 
tice.   It  was  error  to  admit  this  evidence 
under  these  circumstances. 

Judgment  reversed,   with  instructions  to 
sustain  appellant's  motion  for  a  new  trIaL 


(13  Ind.  App.  51») 

PACIFIC  MUT.  LIFE  INS.  CO.  v.  HOWELL. 
(AK>eIlate  Court  of  Indiana.    Nov.  6,  1895.) 

AOOIDCNT  iNSnBAKOE— COVDITIOlf  IH  POLIOT. 

In  an  action  on  an  accident  policy  provid- 
ing that  the  company  should  not  be  liable  if  the 
accident  happened  while  insured  was  "upon  a  rail- 


road bridge,  trestle,  or  roadbed  (ranway  officetj 
and  employes,  while  engaged  In  their  prescrwed 
duties  as  such,  excepted),'  where  the  ondiapnted 
evidence  shows  that  inaored  was  killed  while 
walking  on  the  roadbed  of  a  laUroad  company,  of 
which  he  was  not  an  officer  or  employ^,  plaintiff 
cannot  recover. 

Appeal  from  clrcidt  court,  lAwrenoe  coun- 
ty; R.  W.  MIers,  Judge. 

Action  by  Jane  Howell  against  the  Padflc 
Mutual  Life  Insurance  Company  on  an  acci- 
dent policy.  Judgment  for  plaintUT,  and  de- 
fendant appeals.    Reversed. 

F.  M.  Trlssal,  for  appellant.  Crooke  & 
Crooke,  for  appellee. 

LOTZ,  J.    This  action  was  brought  by  the 
appellee  against  the  appellant  upon  an  acci- 
dent Insurance  policy  providing  for  the  pay- 
ment of  $1,000  to  the  appeUee  in  the  event 
that  Daniel  Howell,  the  husband  of  appellee, 
should  sustain  violent  and  accidental  Injuries 
causing    his   death.    The   issues   Joined   were 
submitted  to  a  jury  for  trial,  and  a  general 
verdict  in  favor  of  appellee  was  returned,  as- 
sessing the  amount  of  her  recovery  in  tbe  sum 
of  $1,000,  upon  which  Judgment  was  rendered. 
The  policy  sued  on  contains  a  stipulation  tii 
the  effect  that  the  company  should  not  be  lia- 
ble If  the  Insured  should  meet  with  an  acci- 
dent  while   "being   upon   a   railroad    bridge. 
trestie,  or  roadbed  (railway  afflcers  and  em- 
ploy6s,  while  engaged  in  their  prescribed  da- 
ties  as  such,  excepted)."    The  undisputed  evi- 
dence shows  that  the  deceased  met  his  death 
by  being  struck  by  the  cars  while  vralking 
ni>on  the  roadbed  and  track  of  the  Louisville, 
New  Albany  &  Chicago  Railway;    that  at  the 
time  of  the  accident  he  was  not  an  officer  or 
employs  of  that  company,  or  engaged  in  the 
discbarge  of  his  duties  as  such;   that  prior  to 
the  accident  he  was  in  the  employment  of  the 
Evansvllle  &  Richmond   Railway    Company, 
and  was  returning  to  bis  home  from  his  work, 
and  was  using  the  roadbed  of  first-named  com- 
pany as  bis  route  home.    It  is  undeniably  true 
that  being    upon  bridges,   treaties,    and   the 
roadbeds  of  a  railroad  is  attended  vrith  more 
danger  than  being   upon  the  ordinary   high- 
ways.  It  was  this  extra  hazard  that  tbe  pol- 
icy sought  to  guard  against.    It  granted  this 
privilege  to  the  officers  and  employes  of  the 
railroad  company,  and  to  them  only  while  en- 
gaged in  their  prescribed  duties  as  such.    The 
undisputed  facts  of  this  case  show  that  there 
was  a  clear  violation  of  one  of  the  eipres^s 
conditions  of  the  policy  by  the  insured,  and 
there  can  be  no  recovery.    This  result   may 
work  a  hardship  to  the  appellee,  but  courts 
cannot  make  contracts  for  parties.    When  they 
construe  and  enforce  contracts  their  duties  are 
done.    It  is  doubtful  whether  the  complaint 
States  a  cause  of  action.   Judgment  reversed, 
with  Instructions  to  sustain  appellant's  motion 
for  a  new  trial,  and  with  leave  to  amend  com- 
plaint 
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(13  Ind.  App.  4<6) 

GBBMANIA  FIRE  INS.  CO.  OF  CITT  OF 

NEW  YORK  T.  WARNER. 

(Appellate  Court  of  Indiana.    Nov.  5,  1895.) 

Insdbahob— AonoN   on  Polict— Plbadikg— A«- 

BITRATION  AOREEMBST— INTBKPUETATION. 

1.  That  plaintiff,  in  an  action  against  an  In- 
surance company  to  recover  for  a  loss,  sets  forth 
in  his  complaint  the  facts  in  connection  with  ap- 
praisement proceedings,  as  provided  in  the  policy, 
to  determine  the  value  of  the  articles  destroyed, 
and  the  extent  of  the  injury  to  those  remaining, 
does  not  necessarily  change  the  action  from  one 
un  the  policy  to  one  on  the  award  of  the  ap- 
praisers. 

2.  Where,  in  an  action  on  an  insurance  poli- 
cy, plaintiff  sets  forth  facts  connected  with  an 
arbitration  agreement  entered  into  subsequent  to 
the  loss  for  determining  the  value  of  the  goods 
destroyed  and  the  extent  of  the  injury  to  those 
remaining,  his  df^murrer  to  defendant's  answer, 
wherein  defend-nt  admits  the  policy,  the  loss, 
the  arbitration  agreement,  and  the  award  to 
plaintiff,  but  insists  that  the  proceedings  there- 
under wei-e  invalid  for  fraud,  cannot  be  consid- 
ered as  admitting  the  truth  of  such  allegations 
as  do  not  constitute  a  good  defense. 

3.  Where  ai:  agreement  entered  into  after 
the  loss,  and  in  fulfillment  of  the  clause  stipulat- 
ing therefor  in  an  insurance  policy,  states  that 
"it  is  expressly  understood  that  this  agreement 
and  appraisement  is  for  the  purpose  of  ascer- 
taining and  fixing  the  amount  of  said  loss  and 
damage  only,  •  •  •  and  shall  not  determine, 
waive,  or  invalidate  any  other  right  or  rights  of 
either  of  the  parties,"  the  only  qnestion  which 
can  be  considered  as  submitted  to  the  appraisers 
is  that  of  determining  the  value  of  the  property 
totally  destroyed,  and  the  injury  to  that  not 
destroyed. 

Appeal  from  circuit  court,  Montgomery  coun- 
ty; J.  P.  Harney,  Judge. 

Action  by  Lee  S.  Warner  against  the  Ger- 
mania  Fire  Insurance  Company  of  the  City  of 
New  York  to  recover  on  a  policy  of  Insurance. 
From  an  order  sustaining  plaintiff's  demurrer 
to  defendant's  answer,  defendant  appeals.  Af- 
firmed. 

Chambers,  Pickens  &  Moores,  tor  appellant. 
Crane  &  Anderson,  for  appellee. 

ROSS,  J.    TbiB  action  was  institnted  by  the 

appellee  against  the  appellant  The  complaint, 
which  contains  but  one  paragraph,  omitting 
the  caption,  is  as  follows:  "The  plaintiff  com- 
plains of  the  defendant,  and  says;  Tiiat  on  the 
3d  day  of  April,  1893,  the  plaintiff  was  the 
owner  and  in  possession  of  the  following  per- 
sonal property,  to  wit:  Household  furniture 
(useful  and  ornamental),  beds,  bedding,  linen, 
family  wearing  apparel,  sliver  and  plated  ware, 
printed  books  and  music,  pianoforte,  sewing 
machine,  pictures  and  their  frames,  fuel,  and 
family  stoyes,  contained  in  the  one  and  one- 
lialf  story,  shlogle-roof,  brick  dwelling  bouse, 
occupied  by  said  plaintiff  as  a  dwelling  house, 
and  situate  at  Na  113  on  the  west  side  of 
North  Water  street,  in  the  city  of  Crawfords- 
ville,  Indiana,  and  In  Its  additions  adjoining 
and  communicating.  That  on  said  day,  in  con- 
sideration of  the  premium  of  thirty  dollars  to 
be  paid  by  the  plaintiff,  the  defendant,  by  Us 
policy  of  insurance  of  that  date,  a  copy  of 
which  is  filed  herewith  and  made  a  part  of  this 


complaint  (moiled  'Exhibit  A*),  promised  and 
agreed  to  insure,  and  did  Insure,  plalntlflfs 
said  personal  property  against  loss  or  damage 
by  fire  to  the  amount  of  three  thousand  dol- 
lars, from  twelve  o'clock  noon  on  said  3d  day 
of  April,  1893,  to  twelve  o'clock  noon  on  the 
8d  day  of  April,  1896.  That  afterwards,  on  the 
28tb  day  of  September,  1883,  plaintiff  moved 
his  said  personal  property  from  said-  brick 
building,  situate  at  No.  113  <m  the  west  side 
of  North  Water  street,  into  the  one-story, 
frame,  shingle-roof  dwelling  bouse  situate  on 
the  south  side  of  East  Jefferson  street.  No.  309, 
In  said  city  of  Crawfordsvilie,  Indiana;  and 
the  defendant  was  notified  of  said  change,  and 
consented  thereto,  and  on  said  date  wrote  its 
consent  thereto  upon  the  face  of  said  policy, 
as  follows:  'Sept.  28th,  '93.  This  insurance  is 
hereby  transferred  to  cover  on  same  household 
goods  now  contained  in  the  one-story,  frame, 
shingle-roof  dwelling  house  situate  on  the  sonth 
side  of  East  Jefferson  street,  No.  113,  Craw- 
fordsvilie, Indiana.  Ed.  Voris,  A^t.'  That  on 
Uie  23d  day  of  June,  1894,  said  personal  prop- 
erty mentioned  and  described  in  said  policy, 
and  therein  and  thereby  insured  against  loss 
or  damage  by  fire,  was  destroyed  and  damaged 
by  fire,  a  part  of  it  being  wholly  destroyed,' 
and  a  part  badly  damaged,  in  all  to  the  amount 
of  twenty-five  hundred  dollars.  That  plaintiff 
forthwith  notified  Ed.  Voris,  defendant's  resident 
agent,  and  gave  notice  to  the  defendant  of  said 
loss,  by  telegraph,  informinir  defendant  of  said 
fire  and  loss.  That  afterwards,  on  the  26th  day 
of  June,  1894,  the  defendant  sent  its  adjuster 
of  loeaes,  and  state  agent,  one  Frank  W.  Arm- 
strong, to  Crawfordsyfile,  Indiana,  and  to  this 
plalntifl,  for  the  purpose  of  adjusting  said  loss 
under  said  policy.  That  said  Armstrong,  on 
said  26tb  day  of  June,  1894,  as  such  agent  and 
adjuster,  called  upon  plaintiff  for  the  purpose 
of  adjosting  said  loss;  and,  having  inspected 
said  premises  and  the  property  so  damaged  by 
said  fire,  plaintiff  and  Armstrong  were  not  able 
to  agree  touching  said  loss  and  damage  to  said 
personal  property;  and  said  Armstrong,  on  be- 
half of  the  defendant,  demanded  that  the  mat- 
ter and  amoimt  of  such  loss  should  be  submit- 
ted to  appraisers,  and  presented  to  plaintiff  for 
execution  a  written  agreement  for  submission 
to  appraisers,  ujion  a  printed  blank  therefor 
provided  by  the  defendant,  wherein  the  de- 
fendant selected  as  its  appraiser  on*"  Frederick 
Geiger.  That  thereupon  plaintiff  selected  as 
his  appraiser  one  J.  A.  Joel,  and  the  names  of 
said  appraisers  were  Inserted  in  said  agree- 
ment, and  the  same  was  then  executed  by  plain- 
tiff and  by  the  defendant,  by  Its  said  agent,  and 
same  reads  in  the  words  and  figures  following: 
'This  agreement,  made  and  entered  into  by  and 
between  Lee  S.  Warner,  of  the  first  part,  and 
the  Insurance  company  or  companies  whose 
name  or  names  are  signed  hereto,  of  the  sec- 
ond part,  wituessetb:  That  J.  A.  Joel  and 
Frederick  (jelger  shall  appraise  and  estimate 
the  loss  upon  the  property  damaged  and  de- 
stroyed by  the  fire  of  June  23,  1894,  as  speci- 
fied below,  provided  that  the  said  ap^iuisen 
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Shan  first  select  a  fiblrd,  wbo  shall  act  witb 
ttaem  In  matter  of  difference  only.  The  award 
of  said  appraisers,  or  any  two  of  ttaem,  made 
in  writing,  in  accordance  with  this  agreement, 
shall  be  binding  upon  both  larties  to  this 
agreement  It  is  expressly  understood  that 
this  agreement  and  appraisement  is  for  the 
purpose  of  asceirtainlng  and  fixing  the  amonnt 
of  said  loss  only,  to  the  property  hereinafter 
described,  and  shall  not  determine,  waive,  or 
invalidate  any  other  right  or  rights  of  either 
party  to  this  agreement  The  property  on 
which  the  loss  or  damage  is  to  be  determined 
is  as  follows,  to  wit:  Upon  household  furni- 
ture (useful  and  ornamental),  beds,  bedding, 
linen,  family  wearing  apparel,  silver  and  plated 
ware,  printed  books  and  music,  pianoforte  or 
organ,  sewing  machine,  pictures  and  their 
frames,  at  not  exceeding  cost  price,  fuel,  and 
family  stoves,  all  while  contained,  and  only 
Willie  contained,  in  above-named  dwelling 
house.  It  is  further  expressly  understood  and 
agreed  that  in  determining  the  loss  or  damage 
upon  the  property  hereinafter  mentioned,  that 
said  appraisers  are  to  make  an  estimate  of  the 
actual  cash  cost  of  replacing  or  repairing  the 
same,  or  the  actual  cash  value  thereof  at  and 
immediately  preceding  the  time  of  the  fire;  and. 
In  case  of  depreciation  of  the  property  from 
use,  age,  condition,  location,  or  otherwise,  a 
proper  deduction  shall  be  made  therefor.  In 
witness  whereof,  we  have  hereunto  set  our 
hands,  at  Crawfofdsville,  Ind.,  this  27th  day 
of  June,  1804.  Lee  S.  Warner.  Germanla  Fire 
Ina  Co.  of  N.  Y.,  by  Frank  W.  Armstrong,  St. 
Agt.'  That  thereupon  plaintiff  requested  that 
an  umpire  or  third  appraiser  should  be  select- 
ed by  said  two  appraisers,  and  said  Armstrong, 
on  behalf  of  the  defendant,  stated  and  repre- 
sented that  the  selection  of  such  imipire  or 
third  appraiser  would  be  necessary  only  in  case 
said  two  appraisers  disagreed  as  to  amount 
of  loss  or  damage  upon  any  one  or  more  arti- 
cles, and  that  such  selection  was  not  neceseaiy, 
and  thereupon  the  selection  of  such  umpire  or 
third  appraiser  was  waived.  That  said  two 
appraisers  took  and  subscribed  an  oath  to  act 
with  strict  impartiality,  and  made  a  true,  lust, 
and  conscientious  award  of  said  loss  and  dam- 
age, and  then  proceeded  to  appraise,  and  did 
appraise,  plaintiff's  loss  and  damage  upon  each 
of  said  articles  separately;  and.  In  such  ap- 
praisement of  loss  and  damage,  no  disagree- 
ment or  difference  whatever  as  to  the  amount 
of  loss  or  damage  upon  any  article  arose  be- 
tween said  two  appraisers,  but  they  agreed 
throughout  as  to  amount  of  loss  or  damage  on 
each  and  every  article,  and  on  said  day  sub- 
mitted their  award  in  writing,  whereby  and 
wherein  the  plalntiflTs  said  loss  and  damage 
was  fixed  at  twenty-two  hundred  ninety-nine 
dollars  and  fifty  cents,  which  award  Is  In  the 
words  and  figures  following,  to  wit:  To  the 
parties  In  Interest:  We  have  carefully  exam- 
ined the  premises  and  remains  of  the  property 
hereinbefore  specified,  In  accordance  with  the 
foregoing  appointment,  and  have  determined 
the  loss  and  damage  to  be  $2,200.50,  twenty- 


two  hundred  and  ninety-nine  doUara  and  fifty 
cents.  Witness  our  hands,  this  27tta  day  of 
June,  1801.  J.  A.  Joel,  Frederick  Geiger,  Ap- 
praisers.' That  a  copy  of  said  agreement  for 
submission  to  appraisers  and  the  declaration 
of  said  appraisers  and  their  said  award  is  filed 
herewith,  and  hereof  made  a  part,  marked  'Ex- 
hibit B.'  That  said  Armstrong,  as  such  agent, 
was  present  while  said  appraisers  were  mak- 
ing their  said  appraisement  and  knew  and  had 
full  notice  at  the  time  that  said  appraisonent 
and  award  were  being  made,  and  the  amonnt 
thereof,  and  made  no  objection  thereto;  lint 
after  said  award  was  made,  and  on  said  day, 
informed  this  plaintiff  that  he  would  receive 
the  amount  of  said  award  at  the  expiration  of 
60  days,  and  also  Informed  plaintiff  that  he 
might  place  his  said  house  in  order  and  repair, 
and  might  repair  all  damage  to  said  personal 
property,  and  dispose  of  such  articles  as  were 
bodily  or  totally  damaged;  and  that  plaintiff. 
In  pursuance  thereof,  and  relying  upon  aald 
consent  and  Information,  did  repair  and  re- 
store said  house  and  property,  and  disposed  of 
said  bodily  injured  property.  That  on  the  29th 
day  of  June,  1804,  plaintiff  made  out  a  par- 
ticular account  and  proof  of  his  said  loss,  sign- 
ed and  sworn  to  by  him,  and  sent  the  same 
by  registered  mail,  postage  preiiald,  to  the  de- 
fendant; and.  In  said  t>artlcular  account  and 
proof  of  loss,  plaintiff  stated  that  th«e  was 
no  other  insurance  whatever  on  said  property, 
and  that  be  was  at  the  time  of  the  fire  the  own- 
er of  said  property  so  insured,  and  the  actual 
cash  value  of  the  same,  and  that  the  fire  oc- 
curred and  the  loss  was  sustained  on  the  said 
23d  day  of  June,  1804,  and  that  the  fire  orig- 
inated from  causes  unknown  to  plaintiff.  And 
plaintiff  says  he  cannot  give  a  more  particular 
statement  of  the  matter  and  facta  set  forth  in 
said  account  and  proof  of  loss,  for  the  reason 
that  the  same  Is  now  In  the  possession  of  the 
defendant  That  afterwards,  on  the  12th  day 
of  July,  1804,  defendant  returned  said  account 
and  proof  of  loss  to  plaintiff,  with  certain  par- 
ticular objections  thereto;  and  on  the  21st  day 
of  July,  1804,  plaintiff  made  out  an  additiMial 
proof  of  loss,  covering  the  particular  points 
and  objections  made  by  defendant  and  sub- 
scribed and  swore  to  the  same,  and  attached  It 
to  said  original  proof,  and  on  said  day  sent 
them  by  registered  mail,  postage  prepaid,  to 
the  defendant  That  afterwards,  on  the  14tb 
day  of  August  1804,  defendant  returned  aald 
proofs  of  loss  to  plaintiff,  without  any  objec- 
tions whatever  thereto,  and  on  the  15th  day  of 
August,  1804,  plaintiff  again  returned  the  nme 
by  registered  maU,  iK)6tage  prepaid,  to  the 
defendant  That  afterwards,  on  the  27th  day 
of  August,  1804,  the  defendant  again  returned 
said  proofs  of  loss,  with  certain  objections 
thereto,  to  the  plaintiff;  and  on  the  20tb  day 
of  September,  1894,  plaintiff  made  out  and  sub- 
scribed and  swore  to  a  second  additional 
proof  of  loss,  compljring  with  and  meeUni; 
the  objections  made  by  defendant  to  the  said 
proofs  of  loss,  and  attached  said  addition- 
al proofs  to  said  original  proofs,  and  aent 
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tbem  by  'registered  mall,  postage  prepaid,  to 
tbe  defendant;  and  defendant  has  ever  since 
had,  and  now  holds,  the  same,  and  more  than 
sixty  days  hare  elapsed  and  passed  since  de^ 
fendant  last  received  said  notice  and  proofs 

of  said  loss  and  Are.    That  on  the day 

of  September,  1894,  tlie  defendant,  through  Its 
Attorney,  Smiley  N.  Chambers,  caUed  npon  the 
pialntier,  and  demanded  that  he  submit  himsdf 
to  an  examination  under  oath  touching  his  said 
loss;  and  on  the  17th  day  of  September,  1894, 
plaintiff  did  submit  himself  to  such  exanuna> 
tlon,  and  he  was  then  fully  examined  by  said 
Chambers  touching  his  said  loss  under  oath. 
That  said  per»nal  property  was,  at  the  time 
of  such  fire  and  loss,  situate  and  contained  in 
said  frame  dwelling  house,  on  said  Jefferson 
street,  and  was  the  property  of  this  plaintiff, 
and  was  of  the  yalue  of  twenty-five  hundred 
dollars,  and  said  house  was  then  occupied  by 
plaintiff  as  his  dwelling.  That  no  part  of  said 
loss  has  been  paid,  and  the  same  is  now  due. 
That  plaintiff  has  duly  performed  all  the  terms 
and  conditions  of  said  policy  on  his  part  to  be 
IterfDrmed.  Wherefore  he  demands  Judgment 
for  twenty-five  himdred'  dollars."  Th^  follows 
a  copy  of  the  policy  of  insurance,  of  the  agree- 
ment for  sutnnlsslon,  and  of  the  report  of  the 
appraisers. 

To  the  complaint  the  ai^ellant  filed  an  an- 
swer, as  follows:  "The  defendant,  for  second 
paragraph  of  answer  to  the  first  paragraph  of 
pbdntlfTs  complaint,  says:  That  this  action  Is 
upon  a  policy  of  insurance,  whereby  the  de- 
fendant company  indemnified  the  plaintiff,  Lee 
S.  Wamo-,  against  loss  or  damage  by  fire 
upon  certain  property  in  said  policy  of  insur- 
ance described,  and  an  award  therein  made. 
That  among  the  conditions  and  provisions  of 
said  policy  was  tbe  following:  'In  case  differ- 
ences shall  arise  touching  any  loss  or  damage 
upon  building  or  personal  property  after  proof 
therec^  has  been  received  in  due  form,  tbe 
matter  shall,  at  tbe  written  request  of  either 
party,  be  submitted  to  taniiartlal  appraisers, — 
one  to  be  selected  by  the  assured,  and  one  by 
the  company,— who  shall  first  elect  one  umpire 
or  third  appraiser,  and  shall  then  proceed  to 
appraise  on  each  article  separately;  and,  in 
case  of  such  appraisers'  disagreement  as  to 
the  amount  of  loss  or  damage  upon  any  one 
or  more  articles,  they  shall  appeal  to  the  afore- 
said third  appraiser,  who,  conjointly  with 
them,  shall  appraise  such  articles  only,  and  the 
decision  of  two  of  said  appraisers'  under  oath 
shall  be  binding  as  to  the  amount  of  such  loss' 
or  damage,  but  shall  not  decide  the  liability  of 
the  company  under  this  policy.'  And  the  de- 
fendant says:  That  after  it  had  received  no- 
tice of  said  loss,  in  pursuance  of  the  provi- 
sions of  said  policy,  it  requested  that  apprais- 
ers be  selected  In  accordance  with  the  terms 
thereof,  to  appraise  each  separately,  and  to 
assess  the  amount  of  such  loss  or  damage  npon 
each  article  separately.  That,  in  accordance 
with  said  request,  an  agreement  in  writing  for 
submission  to  appraisers  was  made  by  the 
plaintiff  and  the  idefendant  on  the  27th  day 


of  June,  18M,  a  copy  of  wbich  agreement  is 
herewith  filed  and  made  a  part  hereof,  mark- 
ed 'Exhibit  A.'  That,  In  pursuance  of  said 
agreement,  this  defendant  selected  one  Fred-, 
erick  Oeiger  upon  its  part,  and  the  plaintiff 
selected  one  J.  A.  Jod,  appraiser  on  his  part; 
and  the  defendant  says  that  it  made  no  other 
agreement  and  gave  no  other  directions  touch- 
ing such  appraisal  except  that  which  is  con- 
tained In  said  contract  in  writing.  Tlmt  on 
said  27tb  day  of  June,  1894,  the  said  Joel  and 
Oeiger,  selected  as  above  stated,  took  their 
oath  in  writing,  indorsed  iqnn  said  agreement 
(which  oath  is  made  a  part  of  said  exhibit), 
whereby  they  swore  they  would  act  with  strict 
impartiality  in  making  ttie  appraisement  and 
estimate  of  the  loss  and  damage  upon  tbe  prop- 
erty hereinbefore  mentioned,  in  accordance  with 
the  foregoingappointment,and  that  they  would 
make  a  true  and  just  and  conscientious  award 
of  the  same,  according  to  their  best  knowledge, 
skill,  and  judgment.  £<ach  of  them  also  herein 
swore  that  he  is  not  related  to  the  assured, 
either  as  creditor  or  otherwise,  and  not  inter- 
ested in  said  property  or  the  insurance  there- 
on. And  the  defendant  aveis  that  the  said 
Gfllger  and  Joel  then  and  thereby  tmdertook 
on  themselves  the  duty  of  such  appraisers  in 
accordance  with  the  terms  and  provisions  of 
the  submission  hereinbefore  referred  to;  and 
that  said  appraisers  entered  upon  the  per- 
formance of  their  duty,  and  made  an  alleged 
appraisement  of  the  loss  and  damage  to  the 
plaintiff  upon  tbe  property  insured  under  said 
policy,  and  assessed  the  same  at  the  sum  of 
two  thousand  two  hundred  and  ninety-nine 
dollars  and  fifty  cents.  And  the  defendant 
says  that  it  at  that  time,  and  has  ever  since, 
denied,  and  does  now  deny,  .said  appraisement 
ao  made  by  said  Grciger  and  Joel,  and  avers 
that  the  same  Is  not  in  accordance  with  the 
terms  and  provisions  of  submission  to  them 
by  the  plaintiff  and  the  defendant;  but  tbe 
defendant  says  that  the  same  is  illegal,  void, 
and  of  no  tfect,  for  the  reasons  hereinafter 
stated.  (1)  He  says  that  said  J.  A.  Joel,  so 
selected  as  appraiser  by  the  plaintiff  herein, 
was  not  a  fair  and  impartial  appraiser  of  said 
property,  but  that  he  was  interested  in  said  ap- 
praisement, and  represented  the  interests  of 
the  plaintiff  herein  solely,  and  was  adverse 
to  the  interests  of  the  defendant;  that  the 
said  Joel,  at  the  time  of  his  appointment,  as 
the  plaintiff  then  well  knew,  was  related  by 
marriage  to  the  plaintiff  herein,  and  that  he 
was  selected  as  such  appraiser  by  the  plaintiff 
with  full  knowledge  of  the  fkct,  and  because 
of  the  fact,  and  because  the  plaintiff  knew  that 
he  was  not  a  fair  and  impartial  appraiser,  but 
would  be  partial  and  favorable  to  tbe  Inter- 
ests  of  the  plaintiff  in  such  ai^ralaement,— 
that  Is  to  say,  that  the  plaintiff's  brother  mar- 
ried the  sister  of  said  Joel,  and  that  plain- 
tiff's brother  and  the  sister  of  said  Joel  were 
at  that  time  living,  and  were  on  friendly  and 
intimate  terms  both  with  the  plaintiff  and 
with  the  said  Joel.  And,  further,  tbe  defend- 
ant avers  that,  but  a  short  time  prior  to  the 
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selection  of  the  said  Joel  as  appraiser  by  tbe 
plaintiff,  the  plaintiff  bad  purchased  from  tbe 
said  Joel  a  stock  of  goods  situate  In  the  city 
of  Crawfordsvllle,  Indiana,  and  was  largely 
Indebted  to  him  at  the  time  of  tbe  said  ap- 
pointment and  at  the  time  that  he  made  the 
alleged  appraisement  of  goods;  that  plaintiff 
was  Indebted  to  the  said  Joel  at  the  time  of 
such  selection  and  appraisement  in  the  sum 
of  about  four  thousand  dollars,  and  the  plain- 
tiff is  unable  to  say,  and  does  not  herein  under- 
take to  say,  whether  or  not  said  indebtedness 
existing  at  said  time  was  on  account  of  the 
purchase  of  said  stock  of  goods,  or  on  account 
of  money  loaned  by  the  said  Joel  to  the  said 
plaintiff,  or  on  account  of  other  business  trans- 
actions, but  avers  the  fact  to  be  that,  at  the 
time  of  making  said  appraisement,  the  plain- 
tiff was  Indebted  to  said  Joel  In  a  large 
amount,— of  aU  of  which  the  defendant  says 
It  had  no  knowledge  at  tbe  time  of  the  selec- 
tion of  said  appraisers,  nor  at  tbe  time  the 
appraisement  of  said  goods  was  made.  (2) 
The  defendant  avers  that  a  reason  why  said 
appraisement  was  illegal  and  void  was  because 
of  the  misconduct  of  the  plaintiff  towards  tbe 
said  appraisers,  and  because  of  the  mlscondnct 
of  each  of  said  appraisers  in  connection  with 
and  touching  the  making  of  said  apiHaisement 
And  the  defendant  avers  that  the  said  Freder- 
ick Gelger  and  the  plaintiff  were  acquaintances 
at  the  time  said  Gelger  was  selected  as  ap- 
praiser; that  they  belonged  to  tbe  same  secret 
society,  and  were  on  Intimate  terms  of  friend- 
ship with  one  another;  and  that,  at  the  time 
the  said  Oeiger  appeared  for  the  purpose  of 
making  said  appraisement,  the  plaintiff  took 
him  Into  a  saloon,  and  treated  him  to  beer  and 
other  liquors,  and  talked  with  him  touching 
the  appraisement  of  said  goods;  and  that,  dur- 
ing the  progress  of  the  making  of  said  ap- 
praisement at  the  house  of  the  plaintiff,  the 
plaintiff  furnished  beer  and  wine  and  other 
liquors  to  the  appraisers,  who  drank  the  same; 
and  that,  in  making  said  appraisement,  the 
said  appraisers  frequently  consulted  with  the 
plaintiff,  in  the  absence  of  the  defendant  or 
its  agente,  touching  the  goods  that  were  lost; 
and  that  the  appraisers  took  the  statements  of 
the  plaintiff  as  to  the  value  of  said  goods,  and 
as  to  the  loss  and  damage  thereto,  without  In- 
spectitm  and  without  examination,  and  put  Into 
said  appraisement  a  large  amount  of  loss  and 
damage,  to  wit,  nine  hundred  dollars,  on  goods 
that  were  never  Inspected  by  them,  and  about 
which  they  had  no  knowledge  whatever  ex- 
cept that  which  was  given  to  them  by  tbe 
plaintiff  himself;  and  that  the  said  appraisers 
did  not  appraise  each  article  of  goods  alleged 
to  be  lost  or  damaged  separately,  and  did  not 
place  upon  each  separately  a  sound  value  and 
the  loss  and  damage  thereto,  and  did  not  allow 
for  depreciation  by  use,  as  provided  In  the 
terms  of  the  policy  and  in  the  terms  of  such 
submission,  but,  in  many  Instances,  allowed 
the  plaintiff  the  full  amount  of  cost  price  of 
said  goods,  although  the  same  had  been  In  use 
and  underwear  for  years;  and  that  said  apprais- 


ers, acting  under  the  infloence  and  at  the  request 
of  the  plabitiff,  appraised  said  goods  at  mnch 
more  than  their  actual  cost  price  and  appraised 
the  loss  and  damage  thereon  at  much  more  than 
the  actual  loss  or  damage  upon  the  same,— all 
of  which  the  defendant  had  no  knowledge  of  at 
the  time,  and  had  no  opportunity  to  object  to, 
and  which  the  defendant  did  not  learn  until 
after  the  said  appraisement  bad  been  complet- 
ed, and  the  return  made  thereon,  as  set  forth 
in  said  submission  and  agreement  (3)  And 
the  defendant  further  avers,  as  a  farther  ob- 
jection to  the  validity  of  said  appraisement, 
that  by  tbe  terms  of  tbe  policy  herein  sued  <ni, 
and  by  the  terms  of  tbe  submlssloii,  it  was 
the  duty  of  said  appraisers,  betore  iwoceedlng 
with  the  work  of  said  appraisement,  to  select 
an  umpire  or  third  appraiser,  and  that  the 
three  so  selected  should  then  proceed  to  ap- 
praise on  each  article  separately.  But  the  de- 
fendant avers  that  said  Gelger  and  Joel  se- 
lected as  hereinbefore  stated  proceeded  to 
the  work  of  said  appraisement  withoat  the  se- 
lection of  said  umpire,  to  which  the  defendant 
company  at  the  time  objected.  (4)  And,  as  a 
further  objection  to  tbe  validity  of  said  ap- 
praisement, the  defendant  says  that,  by  the 
terms  and  provisions  of  the  policy,  it  -was  im>- 
vlded  that  the  decision  of  said  appraisers  re- 
turned under  oath  should  be  binding  as  to  the 
amount  of  such  loss  and  damage,  but  the  de- 
fendant says  that  the  said  Joel  and  G«lger  did 
not  return  their  dedsfcMm  as  to  the  appraise- 
ment of  tbe  ^)eclflc  articles  submitted  to  them 
for  appraisement  under  oath,  but  rendered 
their  return  only  as  set  out,  by  tbe  Indorse- 
ment upon  tbe  submission  or  agreement  here- 
inbefore set  out,  marked  'Exhibit  A.*  And 
the  defendant  says  that  all  of  said  omissions 
and  acts  of  commission  upon  the  part  of  said 
appraisers  as  hereinbefore  set  out,  wblcb  the 
defendant  avers  are  not  within  the  terras  of 
the  submission,  nor  within  the  terms  of  tbe 
policy  of  Insurance  herein  sued  on,  without 
the  knowledge  or  consent  or  approval  of  this 
defendant,  and  that,  by  reason  of  all  the  in- 
fluences, conditions,  acts,  and  relationships  of 
said  parties  as  set  forth  in  this  paragraph  of 
answer,  the  said  appraisement  so  made,  as 
set  out  with  the  complaint.  Is  absolutely  illegal 
and  void.  Wherefore,  the  defendant  prays 
judgment  that  said  award  be  set  aside,  and 
held  Illegal  and  void,  and  for  judgment  ac- 
cordingly." A  copy  of  tbe  agreemoit  for  sab- 
mlssion  and  of  the  report  of  the  appraJseis 
was  filed  with  this  answer. 

To  this  answer  appellee  filed  a  demurrer, 
which  was  sustained  by  the  court,  and  this 
ruling  is  the  only  specification  of  error  as- 
signed on  this  appeal. 

It  is  very  earnestly  insisted  on  behalf  of 
the  appellant  that  the  theory  of  the  com- 
plaint is  to  recover  <»i  the  award,  and  not 
an  action  on  the  policy  of  Insurance.  On 
the  other  hand,  the  appellee  contends  that 
the  action  Is  upon  the  policy,  and  that  the 
facts  alleged  with  reference  to  tbe  appraise- 
ment are  simply  to  show  notice  oC  ttie  Arc; 
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and  want  of  good  faitb  on  the  part  of  ap- 
pellant. We  think  the  theory  of  the  com- 
plaint Is  the  one  suggested  by  the  appellee, 
namely,  to  recover  upon  the  policy.  That 
is  the  general  scope  and  tenor  of  the  com- 
plaint The  answer,  while  admitting  that 
the  action  Is  upon  the  policy  of  Insurance, 
proceeds  upon  the  theory  that  the  question 
of  appellant's  liability  had  been  submitted 
to  arbitrators,  and  an  award  made.  If  the 
agreement  entered  into  between  appollant 
and  appellee  was  a  submission  of  all  mat- 
ters in  dispute  between  them  under  the 
terms  of  the  policy  of  Insurance,  then  the 
return  or  award  of  the  arbitrators  Is  con- 
clusiye  upon  them  both,  and  Is  as  effective 
as  the  Judgment  of  a  court  of  justice.  Kail- 
road  Co.  T.  Harris,  126  Ind.  7,  25  N.  B.  831; 
Baltes  y.  Machine  Works,  129  Ind.  183,  28 
N.  E.  319.  If,  however,  It  was  merely  the 
submission  of  the  question  of  the  ascertain- 
ment of  the  value  of  the  property  destroyed 
or  injured,  and  not  to  determine  the  liabili- 
ty of  appellant  for  such  proi>erty,  then  It  Is 
not  an  award  by  arbitrators  such  as  Is  con- 
templated by  the  law  as  an  arbitration. 
"Arbitration  is  where  the  parties  Injuring 
and  Injured  submit  all  matters  In  dispute 
concerning  any  personal  chattels  or  per- 
sonal wrong  to  the  Judgmeift  of  two  or  more 
arbitrators,  who  are  to  decide  the  contro- 
versy."    Shan.  BL  Comm.  bk.  3,  c.  1,  f  2. 

The  contention  of  counsel  for  appellant 
that  the  demurrer  of  appellee  to  the  an- 
swer admits  the  truth  of  the  facts  alleged 
therein  Is  correct  to  the  extent  that  a  de- 
murrer admits  as  true  those  facts  which 
are  well  pleaded;  that  is,  it  admits  as  true 
those  facts  which  tend  to  constitute  a  de- 
fense to  the  cause  of  action,  but  it  does  not 
admit  as  true  facts  which  do  not  go  to  make 
a  defense.  In  other  words,  the  nature  of 
the  action  is  not  changed  by  allegations  in 
the  answers  that  the  theory  of  the  com- 
plaint is  different  from  what  the  facts  al- 
leged show  It  to  be.  To  the  extent  that 
facts  are  well  pleaded,  they  are  admitted 
by  a  demurrer. 

The  only  question  submitted  to  the  ap- 
praisers under  the  agreement  was  that  of 
<leterminlng  the  value  of  the  property  to- 
tally destroyed,  and  the  Injury  to  that  not 
destroyed.  That  this  was  the  only  question 
submitted  Is  clear  from  the  language  of  the 
agreement,  wherein  It  says:  "It  is  express- 
ly understood  that  this  agreement  and  ap- 
praisement is  for  the  purpose  of  ascertain- 
ing and  fixing  the  amount  of  said  loss  and 
damage  only,  •  •  •  and  shall  not  de- 
termine, waive,  or  invalidate  any  other  right 
or  rights  of  either  party  to  this  agreement" 
The  appraisers  fixed  the  value  of  the  prop- 
erty destroyed,  and  the  extent  of  the  in- 
jury to  that  not  destroyed.  To  that  extent 
the  parties  bad  agreed;  and  had  appellant 
acknowledged  Its  liability,  and  tendered  to 
appellee  the  amount  agreed  upon  by  the 
appraisers,  he  would  have  been  bound  there- 


by. The  appellant  has  not  only  failed  to 
pay  or  tender  the  amount  thus  ascertained, 
but  has  denied  all  liability  on  the  policy. 
The  answer  is  not  sufficient  as  a  bar  to  the 
cause  of  action  predicated  upon  the  policy 
of  insurance;  hence  the  court  did  not  err 
m  sustaining  the  demurrer  thereto.  Judg- 
ment alllrmed. 


(U  Ind.  App.  4ET) 
VERMONT  MARBLE  CO.  v.  SMITH  et  al. 
(Appellate  Conrt  of  Indiana.    Nov.  6,  1S95.) 

8AI.S— Rbmbdibs  op  Vkndob— RsscitsiOM  roB 
Fkavu. 
A  statement  made  to  a  commercial  agency 
by  a  partnership  of  its  assets  and  liabilities,  "aa 
a  bads  for  credit,"  in  which  a  space  for  "loans 
from  friends  or  relatives  or  any  other  obligations" 
is  left  blanlt,  when  in  reality  each  of  the  part- 
ners had  borrowed  on  hia  individual  note  irom 
his  wife  money  which  had  been  put  into  the 
firm  business,  is  not  sufficient  evidence  of  fraud 
to  anthorize  the  rescission  of  his  contract  by 
one  who,  in  reliance  on  such  statement,  had  sold 
and  shipped  froods  to  the  partnership  in  the  regu- 
lar course  of  business. 

Appeal  from  superior  court  Marlon  county; 
J.  W.  Harper,  Judge. 

Replevin  by  the  Vermont  Marble  Company 
of  Cleveland,  Ohio,  against  Harry  C.  Smith 
and  August  Tamm,  Jr.,  doing  business  under 
the  firm  name  of  Smith  &  Tamm,  and  another, 
to  recover  possession  of  certain  property  sold 
and  shipped  by  plaintiff  to  defendants.  There 
was  Judgment  for  defendants,  from  which 
plaintiff  appeals.    Affirmed. 

Morris,  Newburger  &  Curtis,  for  appellant. 
Smith  &  Tanner,  McOullough  &  Spaan,  and 
Florea  &  Seidenstlcker,  for  appellees. 

DAVIS,  J.  This  was  an  action  in  replevin. 
Instituted  by  the  appellant  against  the  appel- 
lees to  recover  the  possession  of  certain  per- 
sonal property.  The  answer  was  a  general 
denial.  A  trial  by  a  Jury  resulted  In  a  ver- 
dict and  judgment  in  favor  of  appellees.  Ap- 
pellant's motion  for  a  new  trial  was  overruled, 
and  proper  exception  reserved.  This  ruling  is 
the  basis  of  the  only  error  assigned  in  this 
court  The  evidence  shows  that  the  appel- 
lant, the  Vermont  Marble  Company,  was  a 
dealer  in  marble  monuments  in  the  city  of 
Cleveland,  and  that  on  February  18,  1893,  said 
company  received  from  the  appellees  Smith  & 
Tunm  a  letter  dated  the  day  previous,  in 
which  it  Is  stated  that  (m  February  13,  188.% 
they  had  bought  out  the  monument  business 
of  Fred  C.  Smith  at  52  and  54  West  Georgia 
street  Indianapolis,  and  referred  plaintiff  for 
reference  to  R.O.Dun  &  Co.,  among  others,  and 
asked  that  said  company  ship  them  certain 
goods  on  note  at  90  days.  Appellant  wi-ote, 
upon  the  receipt  of  this  letter,  to  the  persons 
named  as  references,  and  also  solicited  a  re- 
port from  the  commercial  agency  of  R.  O. 
Dun  &  Co.  as  to  the  financial  condition  of 
Smith  St  Tamm.  At  the  request  of  said  agen- 
cy, and  on  blank  (untUhed  to  Smith  A  Tamm 
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tot  that  purpose,  Hbej  made  oat  tbe  foUowing 
r^ort: 

Statiement  as  a  basis  for  credit.  To  R.  G.  Don 
&  Co:  Concerning  the  finandal  condition  of 
Smith    &   Tamm,    of   Indianapolis,    state   of 

.  Indiana,  as  per  inventorr  of  Februair  14, 
1893. 

Assets. 

Merchandise  on  hand $2,835  00 

Uutstanding,  including  bills  receivable, 
open   acconnts   at   their   realizable 

Talue  

Ga<h  on  hand  and  in  bank 300  00 

Total  available  assets $3,135  00 

Insorance  stock,  $1,000. 

Liabilities. 

F<Hr  merchandise  not  due. ..  $235  00 
For  merchandise  past  due. . 

Loans  from  bank 

Loons  from  friends  or  rd- 

atives,  or  any  other  obliga> 

tions   

Total  liabilities 235  00 

Surplus  in  business $2,900  00 

Estimated  yearly  extent  of  business. 
Real  estate,  consisting  of  [describe 
and  value  separately,  and  in  whose 
name  held]. 
August  Tamm,  Jr. 

Estimated  worth $1,500  00 

Mortgage    and    other 
amount  unpaid  thereon.. 

Uquity  in  real  estate....  1,500  00 

Insurance  on  buildings,  $400.00. 

Total  estimated  worth  in  and  ont 
of  bnriness  according  to  figures.  $4,400  00 

Exemptions.    

Smith  &  Tamm.    [Sign  here  full  name  of  firm.] 
References:  August  Tamm,  Jr. 

Indiana  State  Bank.       By  vrbom  signed.    Mem- 
ber of  firm. 
Wm.  T.  Noble.  Harry  G.  Smith. 

Albert  Sahm.  August  Tamm,  Jr. 

On  or  abont  the  day  R.  O.  Don  &  Co.  re- 
ceived tliis  statement  they  made  report,  as  to 
the  financial  condition  of  Smith  &  Tamm,  In 
substance  the  same  as  the  above  statement, 
to  the  appellant,  who,  in  reliance  on  tbe  truth 
of  the  facts  contained  in  the  statement,  then 
sold  and  shipped  or  cansed  to  be  shipped  to 
«iid  Smith  &  Tanmi  the  property  In  contro- 
versy. In  the  latter  part  of  July  or  early  in 
Augnst,  1803,  said  Smith  &  Tamm  made  an 
.usigmnent  to  the  appellee  George  Seiden- 
wticker,  for  the  benefit  of  creditors,  from  whom 
tbe  appellant  replevied  the  property  sold  and 
delivered  to  Smith  &  Tamm  In  reliance  upon 
the  truth  of  the  facts  contained  in  the  state- 
ment as  to  their  financial  condition.  The  evi- 
dence discloses  tliat  about  tbe  time  of  the  pur- 
chase of  the  business  from  Fred  C.  Smith  the 
said  Harry  C.  Smith  borrowed  of  his  wife  $1,- 
350,  for  which  he  executed  to  her  his  note,  and 
that  said  Augnst  Tamm  secured  $1,500  by 
mortgage  on  his  home,  the  title  to  which  pre- 
vious thereto  was  in  himself  and  wife  jointly; 
and  on  account  of  this  transaction  he  exe- 
cuted to  his  wife  his  note  for  $1,000,  and  that 
said  Smith  &  Tamm  then  paid  $2,700  of  the 
money  so  lecelTed  hy  them  respectively  to  said 


Fred  C.  Smith  on  account  of  such  pnrdiase. 
The  statement,  it  will  be  noticed,  apparently 
purports  to  relate  to  the  financial  condition  of 
Smith  &  Tamm.  There  appears  in  tlie  writ- 
ing no  specific  inquiry  or  statement  in  rda- 
tion  to  the  individual  indebtedness  of  tlie 
members  of  the  firm,  unless  the  words,  "loam 
from  friends  or  relatives,  or  any  other  obliga- 
tions," should  be  hdd  to  refer  to  the  individ- 
ual indebtedness  of  the  different  members  of 
the  firm.  It  ia  not  claimed  that  there  were 
any  loans  or  other  obligations  due  from  the 
firm  of  Smith  &  Tamm  to  friends,  reiatires. 
or  other  persons,  except  the  $235  for  mer- 
cbandiae,  as  discloised  by  the  statement.  Two 
questions  mily  are  discussed  by  counad  for 
appellant:  (1)  That  the  verdict  of  the  Jury 
Is  not  sustained  by  the  evidence,  and  is  con- 
trary to  law;  (2)  that  tbe  court  erred  in  char- 
ting the  jury  tliat  tbe  plaintiff  could  not  re- 
cover because  of  false  statements  made  by 
Smith  &  Tamm,  noless  In  mailing  them  they 
knew  or  believed  them  to  be  false. 

Counsel  for  appellant  contend  tliat  the  state- 
ent  by  Smith  &  Tamm,  made  as  tbe  basis  for 
stecuring  credit,  operates  as  a  warranty  ot  its 
truthfulness,  and  that  the  right  of  the  seller 
to  rescind  the  contract  cannot  tie  made  to  de- 
pend upon  tbe  knowledge  ct  the  porcbaser  of 
the  correctness  ot  the  statonent  made.    Far- 
ther, they  insist  that  the  statonents  made  by 
Smith  &  Tamm  to  the  appellant  through  B. 
O.  Don  &  Go.  were  in  fact  false  in  a  material 
respect,  in  this:  that  no  reference  ther^n  was 
made  to  tlie  notes  executed  by  tliem  to  their 
respective  wives,  and  that  for  this  reason  the 
appellant  had  the  right  to  rescind  tbe  con- 
tract of  sale,  and  recover  the  goods.    In  this 
connection  It  should  be  borne  in  mind  tbe 
evidence  clearly  shows  that  when  tbe  state- 
ment was  made  Smith  and  Tamm  both  knew  of 
the  Individual  Indebtedness  of  each  member 
of  the  firm  to  their  respective  wives.    As  It 
appears  without  conttadlction  that  Smith  & 
Tamm  knew  of  such  individual  indebtedness 
at  the  time  the  statement  was  made,  tliere  is, 
in  any  view  of  the  case,  no  available  error  be- 
cause of  the  instruction  that  the  idaintiir  could 
not  recover  unless  In  making  the  Calae  state- 
ments referred  to  they  knew  oc  believed  such 
statemoits  to  be  false.   Assuming,  for  the  pur- 
pose of  determining  the  question  arising  on  tbe 
instruction,  that  the  appellant  was  entitled  to 
rescind  tlie  contract  and  recover  the  property 
If  it  appeared  that  Smith  &  Tamm  had  madie 
material  false  statements  as  to  their  individual 
Indebtedness,  whether  they  knew  or  believed 
such  statements  were  false  or  not,  yet  It  is 
apparent  from  the  record,  as  above  Indicated. 
that  the  Instruction,  If  erroneous,  was  harm- 
less,  for  the  reason,  as  before  stated,   it  is 
shown  without  dispute  that   said   Smitb    & 
Tamm  had  fun  knowledge  of  their  individual 
indebtedness  when  the  statements  were  dcmu1& 
Knowledge  of  the  fact  of  their  Individual  in- 
debtedness at  the  time   the  statement    was 
made  being  conceded  by  them  on  tbe  trial, 
the  instruction  by  tfaecourt,  U  erroneoos,  that 
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It  was  Incnmb^it  on  appellant  to  prove  such 
knowledge  by  them,  did  appellant  no  Injury 
under  tbe  circumstances.  What,  however,  is 
the  (air  and  reasonable  construction  of  the 
written  statement?  It  seems  to  purp<H-t  on  Its 
face,  as  we  have  seen,  to  be  a  statement  con- 
cerning the  financial  condition  of  Smith  & 
Tamm  "as  per  Inventory"  of  February  14, 
1893.  Tliere  is  no  pretense  that  tbe  individual 
obligations  of  the  partners  appeared  on  the 
"inventory"  of  the  firm.  Under  the  head  "As- 
sets," what  assets  are  referred  to?  Evidently, 
it  seems  to  ns,  tbe  partnership  assets  of  tbe 
firm  of  Smith  &  Tamm,  as  shown  by  the  "in- 
ventory" made  a  few  days  before.  Then  ba- 
medlately  following,  under  tbe  head  of  "Lia- 
bilities," there  appears,  "For  merchandise  not 
due,  merchandise  past  due,  loans  from  banlE, 
loans  from  friends  or  relatives,  m  any  other 
obligations,"  in  each  instance,  in  oar  opinion, 
apparently  referring  to  the  firm  obligations. 
As  we  have  ttefore  observed,  there  is  no  spe- 
iflc  statement  or  Inquiry  relative  to  the  in- 
dividual assets  or  liabilities  of  the  different 
members  of  the  firm.  It  therefore  requires  a 
very  lll)eral  construction  of  the  statement  in 
behalf  of  tbe  appellant  to  construe  it  as  a 
warranty  or  representation  that  the  members 
of  the  firm  were  not  indebted  in  any  amount 
on  individual  obligations.  If  tbe  statement, 
however,  should  be  so  construed,  It  must  be 
conceded  that  it  did  not,  when  made,  state 
the  truth.  If  this  construction  is  to  prevail, 
the  statements— or  rather  the  silence  as  to 
such  individual  liabilities  —  were  false,  and 
known  to  be  false  when  made. 

Assuming,  therefore,  that  tbe  statement 
was  untrue  in  this:  that  it  failed  to  disclose 
the  individual  obligations  of  the  members  of 
said  firm  In  the  sum  of  $2,350,  and  that  the 
credit  was  extended  to  Smith  &  Tamm  by 
appellant  on  tbe  faith  of  the  truth  of  tbe 
statement,  does  such  false  statement  author- 
ize the  rescission  of  the  contract  and  the  re- 
covery of  tbe  property  in  controversy  In  this 
action?  It  should  be  borne  in  mind  that  the 
evidence  does  not  show  any  intent  on  the 
part  of  Smith  &  Tamm  to  defrand  the  appel- 
lant, unless  under  the  circumstances  the  law 
implies  such  fraudulent  purpose  to  them.  In 
this  connection  we  will  therefore  examine 
the  decisions  of  the  supreme  court  to  which 
our  attention  has  been  called  bearing  upon 
the  question  imder  consideration.  Thomp- 
son V.  Peck,  115  Ind.  612,  18  N.  E.  16,  was 
an  action  in  replevin.  The  theory  of  the 
plaintiffs  in  that  case,  as  we  understand  it, 
was  that  they  were  entitled  to  rescind  the 
contract  and  recover  the  goods  on  the 
ground  that  tbe  purchasers  knew  they  were 
insolvent,  and  that  they  fraudulently  conceal- 
ed their  Insolvency,  and  obtained  the  goods 
with  a  design  not  to  pay  for  them.  In  that 
case  the  purchasers  were  not  charged  with 
having  made  any  material  false  representa- 
tions respecting  their  financial  condition  for 
the  purpose  of  obtaining  credit  In  the 
course  of  tbe  opinion  Judge  Mitchell  says: 


"That  the  purcbaaers  may  have  been  Insol* 
vent  when  the  first  bill,  or  any  of  the  other 
bills,  was  purchased,  and  that  they  may 
have  known  that  their  debts  exceeded  their 
assets,  did  not  of  itself  constitute  such  fraud 
as  Justified  the  setting  aside  the  sale  after 
the  goods  had  come  fully  and  fairly  into 
the  possession  of  the  buyers.  To  avoid  a 
sale  after  goods  have  been  taken  into  the 
possession  of  the  buyer,  apparently  in  the 
ordinary  course  of  bis  business,  there  must 
have  been  some  artifice  or  trick,  or  some 
false  pretense  or  fraudulent  suppression  of 
the  truth,  which  enabled  the  purchaser  to 
obtain  possession  of  the  goods;  and  it  must 
appear  that  tbe  latter  intended  at  the  time 
of  each  purchase  not  to  pay  for  the  goods." 
Gregory  y.  Schoenell,  65  Ind.  101,  was  also 
an  action  in  replevin.  The  action  was  pros- 
ecuted on  the  ground  that  the  purchaser  ob- 
tained the  property  by  fraud  in  making  false 
representations.  In  the  course  of  the  opin- 
ion Judge  Biddle  says:  "In  such  a  case,  to 
establish  fraud,  and  authorize  a  rescission  of 
the  contract  for  that  cause,  the  representar 
tions  made  must  have  been  such  as  were  cal- 
culated to  deceive  a  person  of  common  pru- 
dence; they  must  have  been  false,  and 
known  to  be  false  at  the  time  by  the  person 
who  made  them,  and  the  person  to  whom 
they  were  made  must  have  believed  them  to 
be  true,  and  relied  upon  them,  and  they 
must  have  been  tbe  inducement  which 
caused  bim  to  part  with  his  property." 
Frenzel  v.  Miller,  37  Ind.  1,  was  an  action 
on  a  note,  to  which  the  defendants  answered 
by  counterclaim,  alleging  that  the  note  was 
executed  in  part  consideration  for  an  en^ 
gine,  boiler,  and  machinery  which  the  plain- 
tiff at  the  time  of  the  sale  falsely  and  fraud- 
ulently represented  were  in  good  condition, 
sound  and  fit  for  the  purpose  for  which  they 
were  intended,  and  were  in  good  running  or^ 
der,  etc.  It  was  there  held  that,  if  the  plain- 
tiff made  the  representations  charged,  and 
the  defendants,  relying  thereon,  purchased 
the  mill,  believing  them  to  be  true,  and  if 
such  representations  proved  to  be  false,  to 
defendants'  damage,  then  the  defendants 
were  entitled  to  damages  on  their  answer, 
notwithstanding  the  plaintiff  did  not  know 
that  what  be  said  was  false.  The  court 
quotes  with  approval  tbe  following  from 
Parsons  on  Clontracts:  "If  the  statement  be 
in  fact  false,  and  be  uttered  for  a  fraudu- 
lent purpose,  which  is  in  fact  accomplished. 
It  has  the  whole  effect  of  fraud  in  annulling 
the  contract,  although  the  person  nttering 
the  statement  did  not  know  it  to  be  false, 
but  believed  it  to  be  true."  87  Ind.  12. 
Booher  v.  Goldsborougb,  44  Ind.  490,  was  an 
action  on  a  note.  It  was  averred  in  the  an- 
swer, among  other  things,  that  the  note  was 
executed  in  i>art  payment  of  the  purchase 
price  for  a  steam  engine  and  sawmill  which 
the  plaintiffs  represented  was  a  No.  1  en- 
gine, as  good  as  new,  and  In  no  wise  in- 
jured or  damaged;  that  defendants  relied  op 
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3ald  repieseutatlons;  and  that  said  repre- 
sentations were  false  and  uutme.  The  court 
held  that  the  answer  did  not  charge  fraud. 
We  quote  from  the  opinion  as  follows:  "It  Is 
not  essential,  to  constitute  fraud,  that  a  per- 
son making  representations  should  at  the 
time  know  that  they  were  false,  but  they 
must  be  made  with  a  fraudulent  intent  It 
is  sufficient  if  they  are  made  recklessly,  not 
knowing  them  to  be  true,  and  for  the  pur- 
pose of  Influencing  the  other  party  in  mak- 
ing the  purchase  or  contract."  Klrkpatrlck 
T.  Reeves,  121  Ind.  280,  22  N.  B.  139,  was  an 
action  to  recover  damages  growing  out  of 
the  purchase  of  a  jackass.  Induced  by  false 
and  fraudulent  representations.  The  court 
said:  "An  unqualified  statement  that  a  fact 
exists,  made  for  the  purpose  of  inducing  an- 
other to  act  upon  it,  Implies  that  the  person 
who  makes  it  knows  it  to  exist,  and  speaks 
from  his  own  knowledge.  If  the  fact  does 
not  exist,  and  the  defendant  states  of  his 
own  knowledge  that  it  does,  and  induces  an- 
other to  act  upon  his  statement,  the  law  will 
impute  to  him  a  fraudulent  purpose.  •  •  • 
The  mere  fact  that  a  statement  is  untrue 
will  not  warrant  the  conclusion  that  there 
was  fraud."  In  Pumas  v.  Friday,  102  Ind. 
129,  1  N.  E.  296,  the  court  said:  "Although 
it  is  true  that  a  complaint  seeking  a  recov- 
ery for  injuries  arising  from  misrepresenta- 
tion need  not  allege  that  he  knew  that  his  rep- 
resentations were  false,  it  Is  necessary  that 
It  should  state  facts  showing  that  they  were 
fraudulent"  In  Roller  v.  Blair,  96  Ind.  203, 
the  court  said:  "Where  a  party  professing 
to  have  knowledge  falsely  represents  a  thing 
to  exist,  and  makes  the  representation  for 
the  purpose  of  securing  an  undue  advantage 
over  the  person  with  whom  he  is  contract- 
ing, he  Is  guilty  of  fraud,  although  it  may 
not  appear  that  he  knew  his  statement  was 
false."  In  West  v.  Wright,  98  Ind.  335,  the 
court  held  that,  where  one  who  professes  to 
have  full  knowledge  of  the  facts  asserts 
those  facts  with  the  intent  and  purpose  of 
deceiving  and  defrauding  another,  and  suc- 
ceeds in  accomplishing  that  purpose,  it  is 
not  necessary  to  show  that  he  knew  the 
representations  to  be  false.  See,  also. 
Brooks  V.  Riding,  46  Ind.  15;  Slauter  v.  Fa- 
vorite, 107  Ind.  201,  299,  4  N.  E.  880;  Robin- 
son V.  Relnhart,  137  Ind.  674,  681,  36  N.  E. 
619. 

We  win  not  undertake  to  reconcile  ap- 
parent conflict  In  some  of  the  authorities 
cited.  Neither  Is  it  our  purpose  to  formu- 
late a  general  rule  applicable  in  such  cases. 
Suffice  it  to  say  that  in  this  case  there  was 
no  unqualified  affirmative  statement  that  the 
members  of  the  flrm  owed  no  Individual  ob- 
ligations. The  false  representation,  If  one 
was  made,  consists  In  failing  to  disclose  the 
fact  that  such  Individual  indebtedness  ex- 
isted. The  appellate  court  on  appeal  cannot 
disturb  the  verdict  of  the  jury  on  the  evi- 
dence on  the  ground  that  the  failure  to  make 
siich   statement   under  the  circumstances. 


was  for  the  fraudulent  purpose  of  obtaltdng 
the  property  in  question.  We  find  no  avail- 
able error  in  the  record,  lodgment  afflrmed. 


(13  Ind.  App.  !») 

GLOBE  AGO.  INS.  CO.  t.  HELWIG. 

(Appellate  Conrt  of  Indiana.    Nov.  8,  1895.) 

Accident  Ikbubanci— Action   ok  Pouci— Coa- 

8TUD0TI0X— APPEUi — RbVIBW. 

1.  Where,  under  the  evidence,  plaintiS  is 
entitled  to  recover  anything,  the  verdict  will  be 
snatained.  In  the  absence  of  objection  that  it  is 
excessive. 

2.  Under  an  accident  policy  insuring  a  per- 
son "against  the  loss  of  the  money  value  of  Iiia 
time,  not  exceeding  $25  per  week,  nor  f<x  more 
than  32  consecutive  weeks,"  a  recovery  may  be 
had  for  time  actually  lost,  within  the  limits  pre- 
scribed, thongh  the  employer  of  the  insured  con- 
tinued his  pay  daring  his  disaUlity. 

3.  A  joint  assignment  of  error,  liased  on  the 
giving  of  several  instructions,  cannot  be  sos- 
tained.  if  any  one  of  the  instructions  was  correct. 

4.  The  failnre  of  counsel  to  discuss  instnic- 
tions,  the  giving  of  wliich  is  assigned  as  error, 
is  an  admission  tliat  they  are  correct 

5.  In  8  suit  on  an  accident  policy  insuring 
ulaintiS  "against  the  loss  of  the  money  value  of 
his  time,"  it  was  not  error  to  permit  plaintJIT* 
counsel  to  ask  liim  as  to  Ids  suffering,  and  bow 
he  slept  during  the  disability;  the  court  having 
instructed  the  jury  that  such  evidence  was  not  aii 
element  of  damages,  and  was  only  admissible  in 
so  far  as  the  discomfort  may  mave  interfered 
with  liis  capacity  to  perform  his  work. 

6.  Refusal  to  compel  a  party  to  produce  cer- 
tain books  on  the  trial  is  not  error  if  such  par^ 
was  neither  notified  of  the  motion,  as  required 
by  Rev.  St.  1894,  §  487  (Rev.  St  1881.  |  479). 
nor  was  present  in  person  or  by  counsel  when 
the  motion  was  made. 

Appeal  from  superior  court,  Mari<»i  coonty; 
S.  M.  Harvey  Judge. 

Action  by  Frank  B.  Helwig  against  the 
Globe  Accident  Insurance  Company  on  an  ac- 
cident policy.  From  a  judgment  for  plalntUL 
defendant  appeals.    Affirmed. 

O.  W.  McDonald,  A.  J.  Beveridge,  and  Chas. 
F.  Coffin,  for  appellant  HcCullough  &  Spaan, 
for  appellee. 

GAVIN,  J.  Appeal  frtHn  the  judgment  of  the 
general  term  affirming  the  judgment  of  the 
special  term.  The  only  errors  properiy  aasigii- 
ed  In  the  general  term  are  (1)  that  the  conri 
erred  In  overruling  appellant's  motion  for  judg- 
ment on  the  jury's  answers  to  intenogatories; 
(2)  that  the  court  erred  In  overruling  appel- 
lant's motion  for  new  trial.  The  flrst  error 
has  not  been  discussed,  and  must  therefore  be 
deemed  waived.  Kluse  v.  Sparks,  10  Ind.  App. 
444,  36  N.  B.  914,  and  37  N.  E.  1047;  ElUott 
App.  Proc.  t  445.  One  cause  for  new  trial 
questions  the  sufficiency  of  the  evidence. 
There  is  no  assignment  In  the  motion  that  the 
damages  are  excessive,  or  the  amount  of  the 
recovery  too  large.  If,  under  the  evidence,  ap- 
pellee was  entitled  to  anything.  It  must  be  re- 
garded as  sufficient  to  sustain  the  verdict  El- 
liott, App.  Proc.  S  865.  The  policy  on  which 
the  action  is  founded  insured  appellee  "against 
the  loss  of  the  money  value  of  his  time,  not 
exceeding  $25  per  week  nor  for  more  than  St 
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consecutive  weeks,  If  dnrtng  the  term  of  this 
Insurance  he  sball,  solely  tlirough  external,  vio- 
lent, and  accidental  means,  and  from  no  otber 
cause,  be  so  bodily  and  physically  Injured  as 
to  be  immediately,  totally,  and  continuously 
disabled  from  doing  anything  In  and  about  his 
usual  occupation."  It  Is  earnestly  Insisted  that 
under  this  policy  appellee  cannot  recover  un- 
less he  actually  lost  his  wages  or  salary  during 
the  time  he  was  disabled,  and  that  a  recovery 
is  not  permissible  In  this  case,  because  the  ap- 
pellee's employer  donated  to  him  his  regular 
salary  for  tliat  entire  period.  If  by  reason  of 
an  Injury  Insured  against  appellee  actually  lost 
the  time  from  his  business,  he  was  entitled  to 
recover  the  money  value  thereof  up  to  $25  per 
week,  even  though  his  pay  was  continued  dur- 
ing his  disability.  We  can  see  no  more  reason 
in  holding  such  payment  to  inure  to  appellant's 
benefit  tlian  there  would  be  for  refusing  to  one 
-fvrongfully  Injured  by  another  the  right  to  re- 
cover the  value  of  medical  services  and  nursing 
l>eca'use  gratuitously  rendered.  Railway  Co.  v. 
Holcomb,  9  Ind.  App.  198,  36  N.  E.  89.  Appel- 
lee was  injured  by  having  his  foot  crushed 
about  9  o'clock  one  morning.  He  was  imme- 
diately taken  home,  where  he  remained  suffer- 
ing until  about  4  p.  m.,  when  he  was  driven 
back  to  his  office,  and  gave  attention  to  some 
matters  for  perhaps  an  hour.  During  the  next 
seven  weeks  he  went  each  day  to  his  office  in  a 
buggy  sat  for  an  hour  or  so,  with  his  foot 
propped  on  a  pillow,  opening  letters,  and  dis- 
cussing the  business  with  traveling  men  and 
others  who  came  in.  An  extra  man  was  em- 
ployed, who,  with  others,  performed  most  of 
appellee's  previous  duties,  which  were  those  of 
general  manager  and  superintendent  of  a  chair 
factory.  For  all  of  the  seven  weeks  be  was 
dlsaUted  from  performing  many  of  his  duties, 
but  during  most  of  it  able  to  perfwm  some. 
Counsel  argue  that,  to  bring  appellee's  injury 
within  the  terms  of  the  policy,  it  must  have 
been  such  as  to  disable  him  from  doing  any 
and  everything  pertaining  to  his  occupation. 
We  are  not,  under  the  presentations  of  the  case 
to  us,  called  upon  to  determine  whether  or  not 
tills  be  the  correct  construction,  or  whether  it 
would  satisfy  the  terms  of  the  policy  should 
there  be  anything  relating  to  his  business 
which  he  could  not  do,  or  whether  the  policy 
means  that  the  Insured  must  be  substantially, 
although  not  literally,  disabled  from  doing  any 
and  everything  pertaining  to  his  business. 
Tlie  subject  is  discussed  at  length  in  an  arti- 
cle In  35  Cent.  Law  J.  150.  The  authorities 
cited  in  Supreme  Lodge  v.  Kdwards  (Ind. 
App.)  41  N.  E.  850,  decided  at  this  term,  may 
also  be  applicable  to  the  construction  of  the 
policy.  Under  the  evidence,  however,  it  is 
clear  that  appellee  was,  for  a  short  period  at 
least,  entirely  unable  to  do  anything  what- 
ever pertaining  to  his  occupation  in  the  strict- 
est sense  in  which  appellant  claims  the  phrase 
Is  used.  For  this  time  thus  lost  he  was  en- 
titled to  be  paid  by  appellant  Its  fair  value, 
not  exceeding,  of  course,  the  rate  fixed  in  the 
policy.  It  cannot,  therefore,  be  held  that  the 
v.4lN.E.no.22— 62 


evidence  was  not  soffldent  to  sustain  tbe  rer- 
dlct 

It  is  next  urged  that  the  court  erred  In  giv- 
ing of  its  own  motion  instructions  Noe.  4  and 
5.  The  assignment  in  the  motion  for  a  new 
trial  is  that  "the  court  erred  in  giving  on  its 
own  motion  instructions  to  the  Jury  Noa.  1,  2, 

5,  4,  6."  This  assignment  is  Joint,  and  can 
only  be  maintained  by  showing  that  all  of  the 
instructions  therein  referred  to  are  erroneous. 
In  other  words,  the  assignment,  under  otur 
practice,  must  fail  if  any  one  of  such  instruc- 
tions is  correct.  The  failure  of  counsel  to  dis- 
cuss the  first,  second,  and  third  InstmctionB 
amounts  to  an  admission  that  they  are  correct. 
Therefore  no  question  is  presented  for  our  con- 
sideration under  this  assignment  Kackley  v. 
Ralh-oad  Co.,  7  Ind.  169,  34  N.  E.  532;  Buch- 
art  V.  Ell,  9  Ind.  App.  353,  36  N.  B.  762;  In- 
surance Co.  V.  Slsk,  9  Ind.  App.  305,  36  N.  E. 
659;  Eddhigfleld  v.  State  (Ind.  App.)  39  N.  E. 
1057;  Town  of  I^adoga  v.  Linn,  9  Ind.  App.  15, 
36  N.  E.  159. 

Another  assignment  in  die  motion  for  a  new 
trial  is  that  "the  court  erred  in  refusing  to 
give  the  Jury  the  InstmctionB  Nos.  1,  2,  8,  4,  6, 

6,  7,  8,  9,  and  10  asked  for  by  the  defendant" 
Under  the  authorities  above  stated,  if  any  one 
of  the  instructions  does  not  contain  a  correct 
statement  of  tbe  law  applicable  to  the  case, 
no  question  is  presented  by  this  assignment  for 
our  consideration.  It  is  not  claimed  by  coun- 
sel that  the  court  erred  In  refusing  to  give  all 
of  the  instructions  asked  by  appellant,  and 
therefore  it  is  not  necessary  to  further  consider 
this  assignment 

(Counsel  for  appellant  also  Insist  that  the 
court  erred  In  permitting  counsel  of  appellee 
to  ask  him  as  to  his  suffering,  and  how  he 
slept  during  the  injury.  In  view  of  the  state- 
ment of  the  court  to  the  Jury  that  such  evi- 
dence was  not  an  element  of  damages,  and 
that  it  was  only  admissible  in  so  far  as  the  dis- 
comfort may  have  interfered  with  his  capacity 
to  do  his  work,  there  was  no  error  in  this  rul- 
ing. 

Counsel  further  contend  that  the  court  erred 
In  refusing  to  compel  appellee  to  produce  the 
book  of  his  company  to  show  how  the  sum  of 
$100  per  week  was  paid  him.  It  does  not 
appear  that  any  notice  of  the  motion  was  given 
to  appellee,  or  that  he  was  present  In  person 
or  by  counsel  when  the  motion  was  made. 
Rev.  St  1894,  t  487  (Rev.  St  1881,  §  479). 
Neither  is  It  suggested  how  the  production  of 
the  books  would  have  benefited  appellant  It 
was  conceded  by  appellee  that  the  company 
continued  to  pay  his  salary  during  the  time 
of  his  injury.  Coimsel  content  themselves  with 
the  statement  that  the  ruling  was  erroneous, 
without  any  argument  or  suggestion  as  to  how 
or  why  appellant  was  or  could  have  been  bene- 
fited by  the  production  of  the  books.  For  the 
reason  that  no  notice  Is  shown  to  have  been 
given.  If  for  no  other,  there  was  no  error  in  tbe 
court's  ruling. 

On  Hae  trial,  counsel  for  appellant  offered  to 
show  by  a  witness  that  the  class  in  which 
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appellee  Tras  injured  was  more  hazardous  than 
Uie  one  In  which  he  was  insured.  No  Issue 
was  tendered  raising  any  such  question,  the 
only  answer  filed  being  the  general  denial. 
Had  there  been  any  violation  of  the  contract 
by  appellee,  whereby  his  cause  of  action  would 
liare  been  defeated,  it  should  have  been  plead- 
ed, and  an  opportunity  thus  given  him  to  reply 
thereto.  We  find  no  error  in  the  record.  Judg- 
ment affirmed. 


(13  lod.  Al>p.  522) 

THORPE  BLOCK  SAVING  &  LOAN  ASS'N 
T.  JAMES  et  al. 

(Appellate  Ckiurt  of  Indiana.    Nov.  7.  1895.) 

Mechanics'  Liens— Prioritt  otsk  Mortoaqes. 

1.  Where  mechanics'  liens  attach  to  prop- 
erty between  the  recording  of  two  mortgages, 
the  former  of  which  is  made  subject  to  the  latter, 
the  last  mortgage  will  be  a  first  lien  to  the  amount 
of  the  first  mortgage,  the  mechanics'  liens  a  sec- 
ond lien,  the  first  mortgage  a  third  lien,  and  the 
balance  due  on  the  last  mortgage  a  fourth  Uen, 
on  the  lard. 

2.  Mechanics'  liens  on  land  and  buildings  are 
not  rendered  superior  to  the  lien  of  a  prior  re- 
corded mortgage  by  the  fact  that  the  security  of 
the  latter  is  mcreased  by  the  erection  of  the  build- 
ings. 

S.  Rev.  St  1804,  |  7258,  gives  mechanics' 
liens  priority  over  subsequent  liens.  Section  7256 
gives  mechanics'  liens  on  buildings  put  on  land 
priority,  as  to  the  buildings,  over  pnor  recorded 
mortgages  on  the  land.  Held,  that  a  mortgage  re- 
corded prior  to  the  attaching  of  mechanics'  liens 
for  a  building  put  on  the  land  has,  as  to  the 
land,  the  priori^  of  lien. 

Appeal  from  superior  court,  Marion  county; 
P.  W.  Bartholomew,  Judge. 

Action  by  William  E.  James  and  oth«« 
against  Cliarles  Conner  to  foreclose  a  mechan- 
ic's lien.  Thorpe  Block  Saving  &  Loan  As- 
sociation and  others  filed  cross  complaints  as 
mortgagees  of  the  property.  From  the  Judg- 
ment determining  the  priority  of  liens,  the 
loan  association  appeals.    Reversed. 

Carter  &  Brown,  f<»  appelhmt  John  Co- 
bum,  D.  A.  Myers,  and  Harding  &  Hovey,  for 
appellees. 

GAVIN,  J.  1*6  appellees,  James  et  al., 
"brought  suit  to  foreclose  a  mechanic's  Uen. 
Appellant  and  others  filed  cross  complaints. 
The  facts  were  found  specially.  Those  essen- 
tial to  an  understanding  of  the  case  in  hand 
.are  as  follows:  On  April  28,  1892,  Jatm  and 
August  Wacker  sold  and  conveyed  to  Charles 
Conner  a  certain  lot  (No.  93)  for  $350,  of  which 
$50  was  paid  In  cash,  and  for  the  residue  notes 
were  taken,  secured  by  a  mortgage  on  the  lot, 
executed  on  the  same  day,  and  duly  recorded. 
By  the  terms  of  this  mortgage  it  was  made 
Junior  to  a  mortgage  to  be  executed  In  favw 
of  appellant  for  $600.  On  the  Wacker  mort- 
gage there  was  unpaid  $315.  On  or  prior  to 
said  April  28th,  Conner  applied  to  and  se- 
cured from  appellant  the  promise  of  a  loan 
of  $600  to  be  used  In  building  a  house  on  the 
lot,  and  to  be  secured  by  a  first  mortgage  on 
Jtbe  lot    On  or  prior  to  said  April  28th,  Ccm- 


ner  also  made  a  contract  with  Jolm  Bly  to 
erect  said  house  for  $600,  on  ocmdltion  of  the 
purchase  of  the  lot  On  May  28,  1882,  Conner 
executed  to  appellant  a  mortgage  on  the  lot 
for  $600,  which  was  likewise  duly  recorded, 
and  on  which  was  due  $654.  The  proceeds  of 
this  loan  were  paid  to  the  contracted,  Bly, 
about  July  20,  1892,  who  had  then  erected  and 
completed  the  house.  Of  this  sum  Bly  ex- 
pended $303  In  the  construction  of  the  boose, 
and  left  unpaid  to  material  men  and  others, 
who  had  furnished  material  or  done  labor 
thereon,  various  sums,  aggregating,  with  at- 
torney's fees,  $408,  for  which  notices  of  me- 
chanics' liens  were  duly  filed.  The  concln- 
sions  of  the  court  were:  That  appellant's  lioi 
was  prior  to  that  of  the  Wacker  mortgage,  and 
the  mechanics'  liens  were  superior  to  appel- 
lant's. That  the  property  should  be  sold,  and 
the  proceeds  applied— First,  to  the  satisfac- 
tion of  the  mechanics'  liens;  second,  upon  ap- 
pellant's claim  a  sum  equal  to  the  whole 
amount  due  thereon,  less  that  applied  upon 
the  mechanics'  UeoB.  Exceptions  to  the  con- 
clusions of  law  were  duly  saved  and  present- 
ed to  this  court.  Judgment  was  rendered  Of>. 
dering  sale,  and  distribution  of  proceeds  as 
follows:  (1)  To  payment  of  costs;  (2)  to  pay- 
ment of  mechanics'  liens;  (3)  to  paymoit  on 
the  appellant's  mortgage  of  the  amount  tbeie- 
of,  less  the  sum  paid  on  the  mechanics'  liens; 
(4)  to  payment  of  the  Wacker  mortgage;  (5) 
to  payment  of  balance  of  appellant's  mortgage, 
with  the  surplus  over  to  the  owhot  of  the 
fee.  There  are  some  facts  bearing  upon  other 
points  Involved  in  the  argument  which  we 
deem  it  needless  to  set  out  Of  these  points 
we  first  dispose. 

Complaint  is  made  by  appelant  coaceming 
$50  loaned  by  Gobum  to  Cionner.  Since  this 
$50  was  not,  so  tar  as  the  finding  shows,  ever 
repaid  to  him.  It  may  be  allowed  to  pass  out 
of  sight.  So,  also,  with  the  $85,  about  which 
there  seems  to  have  been  some  controversy. 
According  to  the  finding,  this  sum  was  in  no 
way  Involved  in  the  matters  with  which  this 
case  deals. 

The  appellees'  counsel  argue  that  the  me- 
chanics* Hens  w»e  superior  to  the  Wacker 
mortgage,  because  the  Wackers  agreed  that 
Conner  should  build  a  house  on  the  lot,  and 
they  must  therefore  be  deemed  to  have  waiv- 
ed their  lien.  No  such  agreement  appears 
In  the  finding,  and  it  is  to  the  finding  alone 
that  we  can  look  for  the  facts  upon  which 
the  conclusions  must  be  baaed.  We  are  not, 
therefore,  called  upon  to  determine  wheth- 
er the  conclusion  drawn  by  appellees'  coun- 
sel would  follow,  even  If  their  premise  were 
well  founded.  The  mere  fact  that  the  se- 
curity was  thereby  benefited  would  not  make 
the  mechanics'  liens  superior  to  thdr  mort- 
gage. By  the  very  terms  of  the  statute 
(section  7258,  Rev.  St  1894),  the  mechanics' 
liens  take  priority  only  over  other  liens  sub- 
sequently created.  Section  7256  did  not 
change  the  law  relative  to  the  rights  of  mort- 
gagees, save  as  to  the  bulldlnga     Under  nn- 
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meroim  cases  decided  prior  to  its  enactment, 
the  rights  of  existing  mortgages  are  saperlw 
to  the  claims  of  the  mechanics'  liens  subse- 
quently attaching.  Davis  t.  Blllott,  7  Ind. 
App.  246,  84  N.  E.  591,  and  cases  dted.  Ap- 
pellant's contention  ctwcedes  that  its  mort- 
gage Is  primarily  Junior  to  the  mechanics' 
liens,  but  asserts  that  the  Wacker  mortgage, 
being  first  In  time,  is  the  first  lien,  and  there- 
fore  entitled  to  sliare  first  in  the  fund,  bnt 
that  It  is  entitled  to  this  money  Instead 
of  the  Wackers,  because  they  have  waived 
their  right  to  it  In  its  favor.  Appellant  fur- 
ther insists  that  by  waiving  Us  place  in  Its 
favor  the  Wacker  inortgage  has  been  rele- 
gated to  the  rear  of  the  entire  procession. 
It  is  somewhat  difficult  to  arrive  at  a  result 
which  seems  logical  in  all  its  aspects.  Leav- 
ing out  of  conslderatlcHi  the  agreement  In 
Wacker's  mortgage  as  to  the  appellant's  pri- 
ority, the  relative  positions  of  the  liens  are 
quite  plain:  (1)  The  Wacker  mortgage;  (2) 
the  mechanics'  liens;  (8)  the  appellant's 
mortgage.  By  the  agreement,  however,  a  dis- 
turbing element  is  introduced  to  mar  the 
simple  harmony  of  their  relations.  By  its 
terms  the  Wackers  yield  nothing  to  the  me- 
chanics, but  they  do  bestow  upon  appel- 
lant the  right  to  c<»ne  in  for  $600  ahead  of 
themselves.  Thus,  then,  it  may  be  argued 
that  the  appellant  la  ahead  of  the  Wacko^;  the 
mechanics  are  ahead  of  appellant;  therefore 
the  mechanics  are  ahead  of  both  the  Wackers 
and  the  appellant.  Or,  to  express  It  a  lit- 
tle dlSerenOy,  the  appellant  is  bdiind  the 
mechanics;  the  Wackers  are  behind  the  ap- 
pellant; therefore  both  are  behind  the  me- 
chanics. This  propo8lti<Mi  seems  plausible, 
and  was  adopted  by  the  trial  court,  proba- 
bly upon  the  authority  of  Rellly  t.  Williams, 
47  Minn.  590,  60  N.  W.  820.  On  the  other 
hand,  however.  It  may  be  claimed  the  Wack- 
ers have  never  yielded  their  place  to  the 
mechanics,  and  are  therefore  ahead  of  tbem, 
anil,  they  being  ahead  of  the  appellant,  the 
Wacker  mortgage  must  be  placed  ahead  of 
both.  This  latter  position,  like  the  former. 
Is  faulty.  In  not  paying  due  regard  to  the  rel- 
ative rights  of  all  the  parties,  derived  from 
the  fact  that  the  Wackers  waived  their 
rights,  to  a  certain  extent.  In  favor  of  ap- 
pellant, bnt  yielded  nothing  to  the  mechan- 
ics. The  supreme  court  of  Minnesota,  In 
the  later  case  of  Malmgren  t.  Phinney,  50 
Minn.  457,  52  N.  W.  916,  receded  from  the 
position  taken  In  BeiUy  v.  Williams,  holding 
It  to  be  plausible  but  unsound.  This  latter 
holding  it  followed  In  Miller  v.  Stoddard,  64 
Minn.  486,  56  N.  W.  131.  In  Insurance  Cow 
V.  Batchen,  6  111.  App.  621,  the  course  adopt- 
ed in  Rellly  r.  Williams  Is  approved,  the  first 
being  thereby  made  the  last  In  Bpauldlng 
v.  Crane,  46  Vt  292,  It  was  held  that  a  re- 
lease or  waiver  of  a  first  moitgage  In  bivor 
of  a  dower  claimant  did  not  inure  to  the 
benefit  of  an  intermediate  mortgagee,  whose 
rights  were  superior  to  the  dower  right,  bnt 
that,  although   waived  la  her  favor,  tbey 


were  enforceable  against  the  Intermedlata 
mortgagee.  In  Bank  v.  Moore,  94  N.  C.  734, 
It  was  declared  that  under  such  circumstan- 
ces the  third  mortgage,  to  whom  the  first 
bad  given  a  priority  over  It,  was  to  be  sut>- 
rogated  to  the  rights  of  the  first  mortgage;, 
and  should  first  receive  from  the  fund  th» 
amount  due  thereon,  being  then  postponed, 
as  to  the  remainder  due  upon  It,  until  after 
the  satisfaction  of  the  second  mortgage.'  As 
to  the  right  of  the  appellant,  as  between  It 
and  the  mechanic's  lien  holders,  to  first  re- 
ceive from  the  fund  the  amount  due  upon 
the  Wacker  mortgage,  we  are  content  to  fol- 
low the  case  last  cited  and  the  later  Minne- 
sota cases,  believing  that  thus  the  equities 
of  the  parties  are  best  worked  out  We  are, 
however,  imable  to  perceive  any  equitable 
grounds  upon  which  the  appellant  can  claim 
payment  In  full  In  preference  to  the  Wack- 
er mortgage,  after  the  creation  of  the  me- 
chanics' liens  subsequent  to  the  execution 
of  the  Wacker  mortgage,  but  Intermediate- 
between  the  making  of  the  agreement  to 
yidd  In  favor  of  appellant  and  the  creation 
of  appellant's  lien.  The  Wackers  only  agreed 
to  give  priority  to  the  appellant  for  $600. 
If,  after  that  arrangement,  appellant  suffeis 
ed  the  creation  of  other  Uens  which  came  In 
before  its  own,  we  can  see  no  Just  ground 
for  transferring  the  loss  occasioned  thereby 
to  the  Wackers.  It  was  In  appellant's  pow- 
er to  protect  Itself  from  the  mechanics'  llen» 
by  refusing  to  pay  any  money  unless  acquit- 
tances of  all  rights  to  file  liens  were  execuv- 
ed.  If  It  neglected  to  so  do,  It  should  bear 
the  loss,  rather  than  Impose  It  upon  Boms' 
one  who  was  entirely  free  from  blame.  A 
somewhat  different  qaestion  would  be  pre- 
sented had  the  lien  of  the  mechanics  at- 
tached before  the  agreement  of  waiver  waa 
entered  into,  as  was  the  case  In  Bank  v. 
Moore  and  Malmgren  y.  Phinney,  supra. 
Since  the  Wackers  yielded  precedence  only 
to  the  amount  of  appellant's  mortgage,  and 
the  appellant  permitted  the  mechanics  to 
take  a  place  ahead  of  them,  the  Wacker 
mortgage  must  come  lu  whenever  there  had 
been  applied  on  the  m>i*:hanlcs'  liens  and  the 
appellant's  claim,  taken  together,  the  amount 
for  which  the  Wackers  gave  precedence.  The- 
appellant  cannot  therefore  be  permitted  to' 
first  take  from  the  fund  the  full  amount  of 
the  Wacker  mortgage  (because  this,  with  the- 
mechanics'  liens,  would  exceed  the  amount 
entitled  to  preference  over  the  Wacker  mort- 
gage), but  only  so  much  as  will,  when  added 
to  the  mechanics'  liens,  equal  the  sum  for 
which  the  Wackers  yielded  thefr  priority. 

In  our  opinion,  distribution  of  the  pro- 
ceeds of  the  property  should,  after  payment 
of  costs  in  the  circuit  court,  be  made  as  fol- 
lows (the  amounts  being  stated  as  of  tba 
date  of  the  finding,  accrued  interest  to  be 
added  by  the  trial  court  on  rendering  fina> 
Judgment):  (1)  Upon  appellant's  claim,  $245.- 
04;  (2)  the  mechanics'  liens.  In  full,  $408.- 
80;   (8)  to  the  Wacken  theu,  mortgage  1» 
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full,  ISIS;  (4)  the  balance  on  appellant'8 
claim,  $408.38;  (5)  the  surplus,  If  any,  to  the 
owner  of  the  fee.  Thus  It  seems  to  na  ev- 
ery legal  and  equitable  right  will  be  preserv- 
ed, and  exact  Justice  done  to  each  of  the  par- 
ties. No  issue  has  been  made  or  claim  ad- 
vanced to  give  to  the  mechanics  a  superlcM: 
Hen  upon  the  building  only,  under  section 
7266,  Rev.  St  1894.  We  have  not,  therefore, 
considered  their  rights  theretmder.  Judg- 
ment reversed,  with  Instruction  to  the  trial 
court  to  restate  its  condusifMis  of  law  in 
conformity  with  this  opinion.  The  costs  of 
the  appeal  to  be  paid  one-half  by  the  appel- 
lees, the  mechanic's  lien  holders,  who  recov- 
ered below,  and  one-half  by  the  appellant. 


(S3  Ohio  Bt  S70) 

LAKE  BRIB  &  W.  R.  CO.  v.  MAOKET. 

(Supreme  Court  of  Ohio.   Oct  28,  189S.) 

Rkoord  oh  Appeai, — DEPOsmox  rot  Harked  as 
Exhibit  —  Accidest  at  CaoaaiMO —  Comtbibu- 
TORT  Nbouobnob— DBeaaa  or  Cabs  or  Child 

,      — QCBSTION  fob  JdRT. 

1.  It  is  not  error  for  a  reviewing  court  to 
refuse  to  treat  aa  part  of  a  Mil  of  exceptions  a 
deposition  claimed  to  be  the  identical  deposition 
given  in  evidence  at  the  trial,  where  aoch  deposi- 
tion is  attached  to  the  bill  only  by  being  placed 
between  the  pasteboard  back  end  the  atenog- 
rapher'g  report  (although  held  with  sufficient  te- 
nacity to  retain  its  place),  and  not  marked  as 
an  exliibit,  nor  identined  by  either  the  trial  judge 
or  the  stenographer  or  by  any  one. 

2.  Where  a  petition  in  an  action  against  a 
railroad  company  for  personal  injuries  charges 
that  defendant  negligenuy  and  unlawfully  stopped 
a  freight  train  across  a  public  highway  for  a 
period  of  more  than  five  minutes,  and  that 
while  plaintiff,  after  the  expiration  of  that  pe- 
riod, was  attempting  to  cross  the  street  between 
the  cars,  defendant  without  warning,  wrongfully 
and  negligently  backed  the  train,  causing  plain- 
tifTs  injuries,  such  two  charges  of  negligence 
are  not  separable  in  the  sense  that  one  only 
would  be  the  proximate  cause  of  the  injury. 
Taken  together,  they  constitute  a  sufficient  alle- 
gation of  negligerce  as  against  a  general  de- 
murrer. 

S.  A  child  of  nine  years  of  age  is  not  guilty 
of  negligence  if  he  exercises  that  degree  of  care 
which  under  like  circumstances  would  reasonably 
be  expected  from  one  of  his  years  and  intelligence. 
Whether  he  used  such  care  in  a  particular  case 
is  a  qnestion  for  the  jury.  And  even  though  the 
petition  might  if  the  plaintiff  were  an  adult  be 
construed  as  disclosing  contributory  negligence, 
an  averment  that  the  plaintiff  was  at  the  time  a 
child  of  nine  yeais  of  age,  and  of  immature  ex- 
perience and  judgment,  is  sufficient  to  rebut  the 
presumption  of  contributor?  negligence. 

4.  Where,  in  such  case,  the  evidence  at  the 
trial  tends  ^o  show  that  a  freight  train  has  been 
permitted  to  stand  across  a  public  street  beyond 
the  oeriod  of  five  minutes,  to  the  hindrance  or 
inconvenience  of  travel  thereon,  in  violation  of 
section  6860,  Rev.  St,  and  persons  rightfully  on 
the  street  are  passing  between  the  cars  of  the 
train,  it  becomes  a  question  for  the  jury  whether 
or  not  it  is  negligence  for  the  company's  serv- 
ants to  move  the  train  without  giving  timely 
wamingof  their  intention  to  do  so. 

5.  Whether,  under  such  circumstances,  a 
child  of  nine  years  who  attempts  to  cross,  ana  in 
doing  so  climbs  upon  the  coupling  of  a  car,  is  a 
trespasser  or  not.  is  a  question  for  the  jury. 

6.  It  is  also  a  question  for  the  jury  whether 
or  not  the  mere  j^resence  of  the  train  is  to  be 


taken  as  notice  to  such  diild  that  the  tiain  is 
likely  to  be  moved  at  any  time. 
(Syllabns  by  the  Court) 

Error  to  circuit  court  Mercer  connty. 

The  action  below  was  by  one  Mackey,  hj 
next  friend,  against  the  Lake  Erie  &  West- 
em  Railroad  Company,  to  recover  damages  for 
alleged  negligence.  A  Judgment  was  obtained 
in  the  common  pleas,  which  was  affirmed  by 
the  circuit  court  Defendant  toings  error. 
Affirmed. 

Marsh  &  Loree,  W.  E.  Hackedom,  and  J(flm 
B.  Cockrum,  for  plaintiff  In  error.  Mattingly 
&  Kenney  and  Edgar  B.  Klnkend,  for  de- 
fendant In  error. 

SPEAR,  J.  1.  A  prelimtaiary  question  is 
made  with  respect  to  the  acttcm  of  the  drcnit 
court  in  overruling  a  motion  to  reattach  cer- 
tain depositions  to  the  bill  of  exceptiMis.  It 
is  recited  la  the  bill  that  depositions  of  the 
witnesses  named  were  given  in  evidence,  and 
that  they  are  attached,  marked,  respectively. 
Exhibits  B  and  F.  Proof  was  heard  for  and 
against  the  claim  that  the  depositions  were 
ever  part  of  the  bilL  Giving  to  the  testi- 
mony a  construction  most  favorable  to  the 
plaintiff  in  error,  the  question,  reduced  to  Ma 
last  analysts,  is  whether  a  paper  claimed  to 
be  the  identical  pai>er  given  in  evidence  at 
the  trial,  which  was  attached  to  the  bill  of  ex- 
ceptions only  by  being  placed  between  the 
pasteboard  back  and  the  stenographer's  re- 
port in  which  position  It  was  held  with  suffi- 
cient tenacity  to  retain  its  place,  but  whldi 
paper  was  not  marked  or  identified  as  an 
exhibit  either  by  the  trial  Judge  or  the  sten- 
ographer, or  by  any  one,  can  be  treated  as  a 
part  of  the  bilL  We  think  it  cannot  The  dr- 
cnit court  did  not  err  In  overruling  the  motion, 
nor  in  refusing  to  pass  upon  the  weight  of  the 
evidence.  Hicks  v.  Person,  19  Ohio,  426; 
WeUs  V.  Martin,  1  Ohio  St  386;  Busby  v. 
Finn,  Id.  408. 

2.  It  Is  Insisted  that  the  petition  fails  to 
state  a  cause  of  action,  and  that  the  trial  court 
therefore  erred  in  overruling  a  general  demur- 
rer to  that  pleading.  The  critldsms  are  that 
there  is  no  averment  that  the  train  was  on- 
necessarUy  detained  on  the  crossing;  that  the 
allegations  of  negligence  are  mere  epithets,  and 
not  a  statement  of  the  omission  of  any  duty; 
and  that  the  presumption  of  contributory  negli- 
gence arising  from  the  facts  stated  is  not  over- 
come by  proper  averments.  Omitting  formal 
parts,  the  petition  alleges.  In  substance:  That 
the  plaintiff  was  a  minor  of  the  age  of  nine 
yeara  That  defendant's  track  through  the 
village  of  Coldwater  intersects  and  crosses 
Main  street  at  grada  That  Main  street  Is  a 
common  thoroughfare  and  highway,  the  prin- 
dpal  street  ot  said  village,  and  the  point  of 
Junction  of  both  a  public  highway  and  street 
crossing,  necessarily  much  used  and  frequent- 
ed by  the  public.  On  June  5,  1890,  the  defend- 
ant did  negligently  and  unlawfully,  and  with- 
out due  care  ob  the  part  of  the  sorvants  ot 
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said  defendant  In  charge  thereof,  leave  a  long 
train  of  freight  can,  attached  to  a  locomotlye, 
standing  upon  and  over,  obstmctlng  and  block- 
ing, said  crossing,  for  a  period  of  more  than 
five  minutes,  wltbout  anyattentlon  t08aldGro8»- 
Ing  or  the  conaequence  to  the  comTenlence  or 
life  and  Umb  of  pemxm  having  occasion  to 
pass  such  obstruction.  That  at  the  time  afore- 
said, during  the  hour  of  noon  of  said  day, 
wblle  aid  train  was  so  unlawfully  standing 
on  said  crossing,  the  plalntlflF,  a  child  of  ten- 
der years  and  immature  experience  and  Judg- 
ment, was  lawfully  passing  along  said  street, 
gotaig  to  a  point  beyond  said  crossing  on  Main 
street  When  arriving  at  said  crossing,  and  In 
full  view  of  the  engineer's  position,  and  in  full 
view  of  any  servant  being  on  the  lookout  or 
keeping  watch  over  said  train,  be  found  said 
crossing  so  obstructed  and  blocked  by  said 
defendant's  train,  lliat  after  remaining  at 
said  crossing  for  more  than  five  minutes,  and 
receiving  no  warning,  plaintiff.  In  full  view 
of  the  engineer's  proper  position,  and  within 
the  knowledge  of  ordinary  prudence  of  defend- 
ant's servants,  attempted  to  pass  over  and 
cross  such  obstruction.  While  so  passing  over 
said  cars,  defendant's  servants,  without  any 
care  or  attention  to  said  crossing,  or  the  con- 
sequence to  any  one  attempting  to  pass  such 
unlawful  obstruction,  without  due  care,  with- 
out signal,  without  notice,  without  warning, 
did  then  and  there  imprudently,  carelessly, 
negligently,  and  wrongfully  start  said  cars 
suddenly  and  violently  backward,  whereby 
said  plaintiff's  right  foot  was  caught  between 
tito  conpUngs  of  two  cars,  and  the  Injury  fbl- 
lowed. 

If  the  acti<Hi  were  to  recover  the  penalty 
prescribed  by  section  4748,  Rev.  St,  or  to  re- 
cover damages  arising  to  any  person  by  reason 
alone  of  the  obstruction.  It  would  be  necessary 
to  aver  that  the  obstruction  was  continued  \m- 
uccessarlly,  for  that  c<»idltl<ai  is  Incorporated 
In  the  statute.  But  section  6980,  Id.,  which 
provides  that  "any  ijerson  who  permits  any 
car  or  locomotive  of  which  he  has  charge  to 
remain  upon  or  within  thirty  feet  of  the  cen- 
ter or  across  any  public  road,  street,  or  alley, 
for  a  period  longer  than  five  minutes,  •  •  • 
shall  be  fined,"  etc.,  does  not  Impose  the  re- 
quirement of '  showing  that  the  cars  were 
80  permitted  to  remain  unnecessarily;  and 
the  language' quoted  clearly  Implies  the  duty 
to  remove  the  obstruction  after  the  lapse  of 
five  minutes.  Notice  of  this  statute  being  tak- 
en, the  neglect  of  duty  is  Implied  from  the 
statement  of  the  fact  of  continued  obstruction. 
So  ccHistrued,  the  petition  makes  a  case  of 
violation  of  duty;  and  this,  with  the  averment 
tliat  tlie  act  was  negligently  done,  and  the  fur- 
ther allegation  that  the  starting  of  the  cars, 
by  which  the  Injury  was  immediately  caused, 
was  done  negligently,  without  warning,  and 
wrongfully,  we  think,  is  sufficient  charge  of 
negligence  as  against  a  general  demurrer. 
The  general  rule  Is  that  allegations  which  ade- 
quately state  the  facts  of  negligence  are  suffi- 
cient to  constitute  a  good  pleading.    An  al- 


legation specifying  the  act  the  doing  of  whldi 
caused  the  Injury,  and  averting  generally  that 
it  was  negligently  done,  stetes  a  cause  of  ac- 
tion, although  It  be  not  apparent  from  tlie 
complaint  how  the  Injury  resulted  from  the 
negllgoice  alleged.  Boone^  Code  PL  (  174; 
Bliss,  Code  PL  (  211a;  Max.  Code  PL  251; 
RaOway  Co.  v.  Washington,  1  C.  O.  A-  286, 
49  Fed.  347;  Kushvllle  v.  Adams,  107  Ind, 
476,  8  N.  E.  282.  Nor  are  the  two  negligent 
acts  Independent  of  each  other.  Both  concur 
In  constituting  an  act  of  negligence,  viz.  the 
negligent  starting  of  a  train  negligently  and 
unlawfully  obstructing  a  street  crossing.  Bur- 
ger V.  RaUway  Co.,  112  Mo.  238,  20  S.  W.  439.  ' 

Nor  is  the  petition  faulty  in  that  It  does  not 
sufficiently  negative  the  presumption  of  con- 
tributory negligence.  It  Is  well  settled  tliat  a 
child  Is  presumed  to  possess  only  such  discre- 
tion as  is  commcm  to  children,  and  is  there- 
fore hdd  only  to  the  exercise  of  such  care  as 
Is  reasonably  to  be  expected  from  children  of 
his  own  age  and  capacity.  Rolllng-MIll  Co.  v. 
Corrlgan.  46  Ohio  St  283,  20  N.  E.  466.  The 
law  as  to  personal  responsibility  of  a  cblld  for 
his  acts  is  declared  by  Bishop,  in  Ms  work 
upon  Criminal  Law  (section  368),  In  these 
words:  "Since,  in  reason,  criminal  capability 
depends  on  the  understanding  rather  than  the 
age,  there  can  be  na  fixed  rule  of  age  which 
will  operate  justly  in  -  every  possible  case. 
But  an  Imperfect  rule  Is  practically  better  than 
nona  Therefore,  at  the  common  law,  a  child 
under  sevea  years  Is  conclusively  presumed 
incapable  of  crime.  Between  seven  and  four-  ■ 
teen  the  law  also  de«ns  the  child  incapable, 
but  only  prima  facie  so,  and  evidence  may  be 
received  to  show  criminal  capacity."  The  rule 
is  sustained  by  many  authorities,  and  may  be 
regarded  as  an  accepted  rule  of  criminal  law; 
and  It  would  seem  that  the  principle  should 
have  application  to  a  case  of  negligence.  Prof. 
Thompson,  In  ills  work  on  NegUgence,  at  page 
1181,  comments  as  follows:  "Two  questions 
arise:  (1)  At  wbat  age  or  period  of  a  child's 
development  shall  It  be  beld  to  be  sul  juris 
for  the  purpose  of  cases  of  this  kind?  (2) 
Whether  this  is  a  question  of  law  or  a  ques- 
tion of  fact  When  the  age  of  the  child  ad- 
mits of  no  doubt  as  to  its  capacity  to  avoid 
danger,  the  court  will  decide  this  question  as 
a  matter  of  law.  *  *  *  If  there  is  any 
doubt  as  to  the  cliUd  being  of  tlie  age  and 
capacity  that  in  law  ccHistitutes  <»ie  sui  juris. 
It  should  be  submitted  to  the  jury  to  say  by 
their  verdict  wliether  he  is  so  or  not"  The 
rule  Is  tersely  stated  by  Mr.  Justice  Hunt  In 
Raihwad  Co.  v.  Oladmon,  16  WalL,  at  page 
408,  thus:  "The  caution  required  is  accord- 
ing to  the  maturity  and  capacity  of  the,  child, 
and  this  is  to  be  determined  in  each  case  by 
the  circumstances  of  that  case."  Unless, 
therefore.  It  can  be  held,  as  mattw  of  law,  that 
the  Injured  person  had  the  capacity  to  fore- 
see and  avoid  danger,  negligence  will  not  be 
imputed  to  lilm;  and,  inasmuch  as  this  pre- 
sumption will  not  be  visited  upon  children  un- 
der the  age  of  14,  it  follows  that  the  averment 
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that  the  plaintiff  waa  a  boy  of  9  years  at  age, 
and  that  he  waa  of  Immature  experlMice  and 
judgment,  la  sufficient  to  rebut  any  legal  pre- 
sumption of  contributory  negligence  from  oth- 
er facts  appearing  In  the  petition.  1  Shars. 
Bl.  Comm.  435,  464;  4  Share.  Bl.  Comm.  20; 
Ranch  v.  Lloyd,  31  Pa.  St  858;  Nagle  ▼. 
Railroad  Co.,  88  Pa.  St  35,  38;  Rhodes  r. 
Railroad  Go.,  81  Ga.  320,  10  S.  E.  922;  Thur- 
ber  V.  Ralhwad  Co.,  60  N.  Y.  826;  DowUng 
T.  Railroad  Co.,  90  N.  Y.  670. 

3.  Defendant's  coimsel  asked  the  court  to 
charge  the  jury  that  "If  you  find  In  this  case 
from  the  evidence  that  defendant's  train  of 
cars  occupied  Main  street  crossbig  in  Gold- 
water,  Ohio,  for  a  period  exceeding  Ave  min- 
utes, and  more  than  the  statutory  period,  and 
you  further  find  that  plaintiff,  while  said 
train  so  occupied  said  crossing,  climbed  up 
between  two  of  defoidant's  cars  in  said  train, 
he,  by  so  doing,  became  and  was  a  trespasser; 
and,  while  so  trespassing,  the  defendant  owed 
him  no  duty  In  moving  the  train  from  such 
crossing,  unless  you  find  from  the  evidence 
that  d^endant  and  Its  servants  (derating  the 
train  knew  of  his  presence  thae,"— which  was 
refused.  TUs  request  implies  that  under  tlie 
circumstances  slated,  the  plaintiff  would,  as 
matter  of  law,  be  a  trespasser  if  he  cllml>ed 
up  between  two  of  the  cars  while  attempting 
to  cross  over.  We  think  this  a  question  of 
mixed  fact  and  law.  The  evidence  tended  to 
show  that  at  the  thne  the  attempt  to  cross 
over  was  made,  tlie  crossing  had  been  ob- 
structed for  more  than  five  minutes,  to  the 
hindrance  of  travel  thereon,  which  act  of  con- 
tinued obstruction,  if  proven,  was  a  vlolatitm 
of  law,  and  made  the  company  Itsdf  a  tres- 
passer.' Its  cars  were  where  they  had  no 
right  to  be,  while,  if  the  boy  was  rightfully 
upon  tike  crossing,  as  the  evidence  tended  to 
show  he  was,  he  was  where  he  Iiad  a  right 
to  be,  and  his  attempt  to  pass  the  obstruc- 
tion by  climbing  upon  the  cars  would  not  make 
him  a  trespasser.  It  was,  we  think,  for  the 
jury  to  say  whether  he  was  a  trespasser  or 
not 

Defendant's  counsel  also  requested  the  court 
to  charge  "that  if  a  public  highway  is  com- 
pletely blocked  by  a  united  freight  train,  at- 
tached to  an  engine,  such  possession  of  the 
highway  by  the  train,  even  though  such  pos- 
session extends  beyond  the  statutory  time,  Is 
notice  to  all  traveling  public,  children  and 
adults  alike,  of  the  presence  of  such  train  at 
such  place,  and  that  It  is  likely  to  be  moved  at 
any  time;  and  such  train  in  that  condition 
Is  not  an  invitation  to  any  of  the  traveling 
public  to  pass  ova:  the  crossing  by  climbing 
upon  or  over  such  train,"— which  was  refused. 
One  objection  to  this  request  is  that  it  Ignores 
the  difference  between  the  responsibility  of 
adults  and  children,  already  adverted  to. 
Whether  or  not  the  presence  of  a  train  upon  a 
crossing  should  be  treated  as  notice  to  a  -  child 
of  nine  years  of  age  that  It  Is  likely  to  be 
moved  at  any  time  depends  upon  the  degree 
of  intelligence  and  judgment  possessed  by  the 


child,  and  that,  as  we  have  already  foond,  is 
a  question  of  fiict  for  the  jury.  Besides  tUa. 
it  might  be  argued  that  tlie  train  would  nat- 
urally furnish  temptation  to  such  a  chQd, 
when  desiring  to  pass,  to  take  great  ilak  in 
doing  so,  and  that  trainmen,  as  reaaonatte 
men,  ought  to  anticipate  that  children  would 
exercise  only  the  discretion  usual  among  chil- 
dren, and,  ff  circumstances  Indicated  tlieir 
presence  at  the  croasing,  to  take  leaaonaUe 
precautions  for  their  safety. 

The  charge  aa  a  whole  was  excepted  toi 
We  think  it  correctly  presents  the  law.  and 
to  as  favorable  to  the  defendant  bdow  aa  its 
counsel  could  well  ask. 

Other  Iguestions  yrae  argued.  They  have  an 
been  ccnsidered,  but  we  do  not  find  anytliing 
in  the  recwd  which  would  warrant  a  rereraal 
ot  the  Judgment    Affirmed. 


(lU  111.  37i) 

GERKB  T.  FAMCHES.1 
(Supreme  Court  of  Illinois.     Oct  16,  1886.) 

NbOLIOBMCE  —  DSCLARATIOS— PlKADINO — DOB 

Cake— DiBKCTiNO  Vbbdict. 

1.  In  an  action  for  personal  injuriea,  alleca- 
tions  in  the  declaration  that  the  accid«it  took 
place  in  the  night;  thatplahitiff  had  no  notice  of 
the  danger;  that  he  was  injured  while  in  the  per- 
formance of  his  duties;  and  that  he  was  then  in 
the  place  where  his  duty  required  him  to  be,— con- 
stitute, after  verdict  a  anffident  avenoest  of  due 
care  by  plainliff.     67  111.  App.  651,  affirmed. 

2.  A  defect  In  the  declaration  is  no  ground 
for  instnictlng  the  jury  to  find  for  the  defendant 
since  a  motion  for  sadi  inBtniction  merely  raises 
tha  question  of  the  sufficiency  of  the  evidence. 

8.  Evidence  that  defendant's  serranta,  in 
trying  to  extract  a  heavy  wagon  from  the  mad, 
pnt  a  heavy  oak  timber  nnder  a  whed,  and  left 
it  there,  firmly  imbedded  in  the  mud,  at  dark. 
with  the  upper  end  extending  so  near  a  railroad 
track  that  before  the  next  morning  it  struck 
and  injured  a  brakeman  riding  on  a  car  in  hia 
usual  place,  la  sufficient  to  justify  a  finding  that 
defendant  waa  negligent 

4.  Where  the  evidence  shows  without  contra- 
diction that  the  brakeman  was  standing  on  the 
side  of  the  car,  where  it  was  his  duty  to  be,  an 
instraction  which,  by  strict  oonstmction,  aasumes 
that  fact  is  not  canse  for  revetaaL 

Appeal  from  appellate  court,  Fourth  dis- 
trict 

Action  on  the  case  by  Jdttn  Fanctaer 
against  Henry  Gerke.  Plaintiff  obtained 
judgment,  which  waa  affirmed  by  the  appel- 
late court  57  BL  App.  661.  Defendant  ap- 
peals.   Affirmed. 

Mills  &  Flltcraft  and  Messlck  &  Rhoads. 
for  appellant    Jesse  M.  Freels,  toe  appellee. 

BAILEY,  3.  This  was  an  action  on  the 
case  brought  by  John  Fancher  against  Hen- 
ry Gerke,  to  recover  damages  for  a  per- 
sonal injury.  The  cause  was  tried  by  a  jury 
on  a  plea  of  not  guilty,  and  a  verdict  ren- 
dered finding  the  defendant  guilty,  and  as- 
sessing the  plaintiffs  damages  at  $1,500. 
The  court  after  denying  the  defendant's  mo- 

I  Reported  by  Louis  Bolsot  Jr..  Baq.,  of  the 
Chicago  bar. 
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tioa  tot  a  new  trial,  gure  Judgment  In  ta.rot 
of  the  plaintiff  lor  $1,500  and  costa.  That 
Judgment  having,  been  affirmed  by  the  appel- 
late court  on  appeal,  the  cause  la  brought  to 
this  court  on  appeal  from  the  Judgment  of 
affirmance. 

The  declaration,  which  consists  of  but  one 
count,  alleges  in  substance  that  on  February 
15,  1892  (the  day  preceding  the  night  on 
which  the  plaintiff  was  Injured),  the  St. 
Louis,  Alton  &  Terre  Haute  Railroad  Oom- 
pany  was  operating  a  railroad  through  St. 
Clair  county,  and  througn  a  part  of  the  city 
of  East  St.  liouia,  and  also  certain  railroad 
yards  for  coal  and  freight;  that  the  plain- 
tiff was  then  In  the  onploy  of  that  company 
as  a  switchman  In  its  yards  In  Bast  St  Louis; 
that  the  defendant  was  then  engaged  in  the 
coal  business,  and  had  serrants  and  teams  In 
his  employ  in  hauling  coal  from  coal  cars  In 
the  yards  of  the  railroad  company,  and  trans- 
porting across  the  Mississippi  river  to  the 
city  of  St  Louis;  that  It  was  the  duty  of  the 
defendant,  by  hla  seryants,  to  use  ordinary 
care  and  prudence  in  the  prosecution  of  his 
business  of  hauling  and  transiwrtlng  coal 
from  the  coal  cars  and  coal  yards  of  the 
railroad  company  to  prevent  Injury  to  the 
employes  and  servants  of  the  railroad  com- 
pany, and  especially  to  the  plaintiff;  but  the 
plaintiff  alleges  that  the  defendant,  by  his 
servants,  wholly  disregarded  his  duty  In  this 
behalf,  and  negligently  and  recklessly  placed 
a  long,  heavy,  oak  plank  or  piece  of  timber, 
about  16  feet  long,  12  Inches  wide,  and  3 
inches  thick,  near  and  by  the  side  of  one  of 
the  railroad  tracks  of  the  railroad  company. 
In  Its  coal  yards,  the  timber  or  plank  be- 
ing one  which  the  defendant's  servants  had 
been  using  to  pry  up  one  of  the  wheels 
of  one  of  the  heavy  coal  wagons  of  the  de- 
fendant, which  had  sunk  in  the  mud  or  soft 
ground  by  one  of  the  railroad  tracks  of  the 
company;  and  that  the  defendant's  servants 
negligently  and  recklessly  left  the  piece  ot 
timber  with  one  end  burled  in  the  mud 
where  they  had  been  so  using  it,  and  the 
other  end  elevated  considerably  above  the 
surface  of  the  ground,  and  pointed  towards 
the  railroad  track,  so  that  the  end  of  it  came 
so  dangerously  near  the  side  of  the  track 
and  above  the  surface  thereof  that  It  caught 
and  Injured  the  plaintiff  as  hereinafter  stat- 
ed. It  Is  further  alleged  that  In  the  dis- 
charge of  his  duty  as  switchman,  at  about 
3  o'clock  at  night  or  In  the  morning  of  Feb- 
ruary 16k  1882,  the  defendant  was  standing 
on  the  side  of  his  car  or  engine,  where  It 
was  his  duty  to  be;  and  while  he  was  pass- 
ing along  the  track  on  his  car  or  engine  by 
the  place  where  the  timber  was  so  negli- 
gently left  by  the  defendant's  servants,  and 
without  any  notice  or  warning  of  danger, 
and  without  any  knowledge  or  notice  of  the 
presence  or  position  of  the  timber,  his  right 
leg  Just  below  the  knee  was  brought  Into 
contact  with  the  elevated  end  of  the  timber 
so  negligently  placed  and  left  there  by  the 


servants  of  the  defendant,  and  his  leg  was, 
by  the  timber,  pretised  against  the  side  of  the 
car  or  engine,  and  mashed,  crushed,  and  torn 
open,  and  its  strength  and  usefulness  al- 
most wholly  destroyed,  and  the  defendant 
thereby  greatly  and  permanently  Injured. 

The  first  ground  upon  which  the  defendant 
seeks  to  have  the  Judgment  reversed  is  that 
the  declaration  is  Insufficient  and  defective, 
in  that  it  falls  to  allege  that  the  plaintiff,  at 
the  time  of  his  Injury,  was  in  the  exercise  of 
reasonable  care.  No  demurrer  to  the  decla- 
ration was  filed  in  the  trial  court,  nor  was 
the  sufficiency  of  the  declaration  challenf^ed 
by  motion  In  arrest  of  Judgment,  and  conse- 
quently the  alleged  defect  in  that  pleading  is 
now  sought  to  be  taken  advantage  of  for 
the  first  time  by  assignment  of  error  in  this 
court  It  is  the  well-settled  rule  in  this  state 
that,  before  a,  plaintiff  can  recover  damages 
for  an  injury  caused  by  the  defendant's  neg- 
ligence, he  must  aver  and  prove  the  ab- 
sence of  contributory  negligence  on  his  own 
part;  in  other  words,  he  must  allege  and 
prove  that  he  was  himself  in  the  exercise  of 
due  care.  Railroad  Co.  v.  Hazeard,  26  111. 
375.  The  declaration  contains  no  allegation 
In  express  terms  that  the  plaintiff  was  In  the 
exercise  of  due  care,  although  the  fact  is, 
as  we  think,  alleged  argumentatlvely,  and 
the  question  Is  whether  the  defect  is  one 
that  was  cured  by  verdict  Before  verdict, 
the  Intendments  are  against  the  pleader,  and, 
upon  demurrer  to  a  declaration,  nothing  will 
suffice  by  way  of  Inference  or  implication 
In  his  favor;  but,  on  motion  in  arrest  of 
Judgment,— and  the  same  thing  Is  true  where 
the  defect  is  sought  to  be  avaUed  of  on  er- 
ror,—the  court  will  intend  that  every  mate- 
rial fact  alleged  In  the  declaration,  or  fairly 
and  reasonably  Inferable  from  what  Is  al- 
leged, was  proved  at  the  trial;  and  if,  from 
the  issue,  the  fact  omitted  and  fairiy  in- 
ferable from  the  facts  stated  In  the  declara- 
tion may  fairly  be  presumed  to  have  been 
proved,  the  Judgment  will  not  be  arrested. 
Pennsylvania  Co.  v.  BUett  182  lU.  651,  24 
N.  E.  559.  The  rule  on  thia  subject  as  laid 
down  by  Mr.  Gould,  In  his  treatise  on  Plead- 
ing, Is  as  follows:  "When  the  statement  of 
the  plaintiff's  cause  of  action,  and  that  only. 
Is  defective  and  Inaccurate,  the  defect  is 
cured  by  a  general  verdict  in  his  favor,  be- 
cause, to  entitle  him  to  recover,  all  circum- 
stances necessary.  In  form  or  substance,  to 
complete  a  title  so  Imperfectly  stated,  must 
be  proved  at  the  trial,  and  it  Is  therefore  a 
fair  presumption  that  they  are  proved.  But, 
where  no  cause  of  action  is  stated,  the  omis- 
sion la  not  cured  by  verdict;  for  as  no  right 
of  recovery  was  necessary  to  be  proved,  or 
could  have  been  legally  proved,  under  such  a 
declaration,  there  can  be  no  ground  for  pre- 
suming that  It  was  proved  at  the  trial." 
Gould,  PI.  463.  The  rule  as  laid  down  by 
Mr.  Chltty  Is  that  a  verdict  will  aid  a  defect- 
ive statement  of  title  or  cause  of  action;  or, 
stating  the  rule  more  fully,  the  same  author 
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■ays:  "Wbere  there  la  any  defect,  imper- 
fectlmi,  or  omlaslon  In  any  pleading,  wheth- 
er In.Bubstance  or  In  form,  which  would  hare 
been  a  fatal  objection  upon  demurrer,  yet  if 
the  Issue  Joined  be  such  as  necessarily  re- 
quired, on  the  trial,  proof  of  the  facts  so  de- 
fectively stated  or  omitted,  and  without 
which  it  is  not  to  be  presumed  that  either 
the  Judge  would  direct  the  Jury  to  give  or 
that  the  Jury  would  have  given  the  verdict, 
such  defect,  imperfection,  or  omission  Is 
cured  by  verdict"  1  Chit  PL  712,  713.  See, 
also.  Stone  Co.  t.  Whalen,  151  111.  472,  38 
N.  B.  241;  Matson  v.  Swanson,  131  111  255, 
23  N.  E.  695;  City  of  La  SaUe  v.  Porterfleld, 
138  lU.  114,  27  N.  Be  937;  Shreffler  v.  Nadel- 
hoffer,  133  ni.  536,  25  N.  B.  630;  RaUroad 
Co.  v.  HInes,  132  Hi.  161,  23  N.  B.  1021; 
Bowman  v.  People,  114  ni.  474,  2  N.  B.  484. 
It  is  unnecessary  for  us  to  determine  how 
the  case  would  have  stood,  or  whether  the 
defect  would  have  been  fatal  on  error.  If 
the  declaration  had  been  silent  as  to  the 
conduct  of  the  plaintiff  at  the  time  of  his 
Injury.  While  It  fails  to  state  in  terms  that 
he  was  in  the  exercise  of  due  care,  yet  it 
states  facts  from  which  the  plaintifTs  free- 
dom from  contributory  negligence  may  be  in- 
ferred. It  avers  that  the  Injury  toolc  place 
in  the  nighttime;  that  the  pL-ilntiff  had  no 
knowledge  or  notice  of  the  presence  or  posi- 
tion of  the  timber  by  which  he  was  injured; 
that  he  was  injured  in  the  performance  of 
his  duties  as  switchman;  and  that,  when 
struck  by  the  timber  and  injured,  he  was 
riding  on  the  side  of  his  car  or  engine,  where 
it  was  his  duty  to  be.  While  these  aver- 
ments may  not  be  in  all  respects  tantamount 
to  an  averment  that  the  plaintiff  was  In  the 
exercise  of  due  care,  they  tend  to  show  its 
exercise,  and.  If  sustained  by  proof,  would, 
as  we  think,  have  Justified  the  Jury  In  find- 
ing that  the  plaintiff  was  free  from  contribu- 
tory negligence.  In  view,  then,  of  the  pre- 
sumptions In  favor  of  the  plaintiff  which 
arise  after  verdict,  we  are  disposed  to  think 
that,  on  motion  In  arrest  of  Judgment,  or  on 
error,  the  declaration  must  be  held  to  be 
sufUcieat. 

It  is  also  insisted  that  the  court  erred  In  de- 
nying the  defendant's  request  to  Instruct  the 
Jury  peremptorily  to  find  a  verdict  In  his  fa- 
vor. That  motion  was  based  (1)  upon  the 
supposed  defect  In  the  declaration  already  dis- 
cussed, and  (2)  upon  the  claim  that  there 
was  an  entire  absence  of  evidence  tending  to 
charge  the  defendant's  servants  with  negli- 
gence. As  to  the  first  of  these  grounds.  It 
may  be  remarked,  in  addition  to  what  has  al- 
ready been  said,  tliat  a  motion  to  instruct  the 
Jury  to  find  a  verdict  for  the  defendant  Is  in 
the  nature  of  a  demurrer  to  the  evidence, 
and  raises  the  question  whether  the  evidence, 
admitting  all  that  it  proves  or  tends  to  prove, 
is  insufficient  to  warrant  a  recovery.  It  Is 
therefore  difficult  to  see  how  a  defect  in  the 
declaration  can  be  reached  in  that  manner. 
If  the  declaration  is  defective,  the  point  may 


be  raised  by  dranurrer;  or,  If  tbe  defect  b 
one  which  is  not  cured  by  verdict,  it  may  be 
raised  on  motion  in  arrest  of  Judgment  or  on 
error,  but  such  defect  cannot  be  reaciied  hj 
demurrer  to  the  evidence. 

As  to  the  second  point,  we  think  there  was 
evidence  tending  to  show  negligence  on  the 
part  of  the  servants  of  the  defendant  The 
evidence  tends  to  show  tliat  a  wagon  belong- 
ing to  the  defendant  loaded  with  coal,  and  in 
charge  of  one  or  more  of  his  servants,  became 
stuck  in  the  mud  or  soft  earth  a  few  feet 
from  the  mllroad  track;  that  the  defendant's 
servants,  being  unable  to  extricate  the  wagon 
from  the  mud,  called  to  their  assistance  other 
persons,  who,  with  their  teams,  were  also 
engaged  In  hauling  coal,  and  that,  in  their 
endeavors  to  raise  the  wheel  of  the  defend- 
ant's wagon  from  the  mod,  they  procured  the 
oak  plank  or  timber  In  question,  and  endeav- 
ored, by  means  of  It,  to  pry  the  wheel  up, 
but  were  nnsuccessful;  that  at  about  5  o'clock, 
wlilcb  at  that  season  of  the  year  must  have 
been  after  It  had  become  or  beguq  to  grow 
dark,  they  abandoned  further  attempts  to  ex- 
tricate the  wagon  that  day,  and  left  it  where 
it  was.  The  evidence  as  to  what  was  done 
with  the  plank  or  timber  when  they  left  is 
conflicting.  The  plaintiff's  contention  Is  that 
It  was  left  and  allowed  to  remain  with  one 
end  deeply  imbedded  In  the  mud  or  earth  un- 
der the  wheel,  where  it  had  been  used  as  a 
lever,  and  with  the  other  end  extending 
obliquely  towards  the  track,  and  reaching  a 
point  a  few  inches  therefrom,  and  elevated 
about  2%  feet  above  the  groond.  No  witness 
testifies  to  seeing  the  defendant's  servants 
place  or  leave  the  plank  In  that  position,  but 
a  witness,  who  was  on  the  ground  an  hour 
or  an  hour  and  a  half  after  they  left  the  wagon, 
found  it  in  the  position  above  stated,  and  It 
is  shown  to  have  remained  there  during  the 
night,  the  plaintiff  having  received  his  injory 
from  it  at  about  3  o'clock  In  the  morning,  anc 
it  was  there  in  the  same  place  the  next  morn- 
ing; and  the  evidence  tends  to  show  that  it 
was  so  firmly  Imbedded  in  the  earth  that  a 
span  of  mules  could  not  pull  it  out  and  that 
it  was  finally  extricated  by  the  aid  aC  a 
locomotive  engine.  The  fair  Inference  from 
this  evidence  is  that  the  plank  was  placed  and 
left  in  the  position  in  which  it  was  when  the 
plaintiff  received  his  injury  by  the  defendant's 
servants.  It  is  true,  two  or  tliree  wltnesaes 
swear  that  they  took  the  plank  up  and  laid  tt 
down  on  the  ground  when  they  left  the  wagon, 
but  their  testimony  only  raised  a  c<nfllct  in 
the  evidence,  which  It  was  the  province  of  the 
jury  to  settle.  On  motion  for  a  peremptory 
instruction  to  the  Jary  to  find  a  verdict  for  tbe 
defendant  the  question  Is  whether  there  vras 
any  evidence  tending  to  charge  the  defend- 
ant's servants  with  negligence,  and  the  fact 
that  there  was  evidence  the  other  way  is 
unimportant 

Complaint  is  made  of  the  following  Instmc- 
tion  given  to  the  Jury  at  the  instance  of  the 
plaintiff:  "The  court  Instructs  the  Jury  that  If 
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tbey  believe  from  the  evidence  that  prior  to 
and  on  the  15tb  day  of  Febrnary,  1892,  tbe 
defendant  was  engaged  In  tbe  coal  business, 
and  had  servants  and  coal  teams  engaged  in 
hauling  and  transferring  coal  in  and  from 
the  railroad  coal  yards  of  tbe  St.  Lools,  Al- 
ton &  Terre  Hante  Railroad  Company  in  tbe 
city  of  East  St  Lonls  to  the  dty  of  St.  LoolB, 
in  the  state  of  Missouri;  and  that  on  said  IStb 
day  of  February,  1892,  the  servants  of  the  de- 
fendant, about  five  or  six  o'clock  in  the  even- 
ing of  that  day,  left  one  of  said  coal  wagons 
of  the  defendant  by  the  side  of  one  of  tbe 
said  tracks  of  said  railroad  company  all  night, 
and  also  negligently  left  then  and  there,  for 
such  a  time,  a  long,  heavy  oak  plank  or  piece 
of  timber,  abont  16  feet  long,  12  Inches  wide, 
and  3  Inches  thick,  with  one  end  buried  in 
the  ground,  and  the  other  elevated  above  the 
surface  of  the  ground,  and  pointing  towards 
said  track,  and  reaching  near  the  side  of  said' 
track  and  above  the  surftice  thereof,  as  al- 
leged in  plahiticrs  declaration;  and  that  the 
plaintiff,  while  in  the  discbarge  of  his  duty 
that  night  as  a  switchman  in  the  service  of 
said  railroad  company,  with  due  and  ordinary 
care  for  bis  personal  safety,  and  to  prevent 
injury,  and  without  any  notice  of  the  pres- 
ence or  position  of  said  timber,  and  while 
standing  on  the  side  of  a  car  where  it  was  his 
duty  to  be,  and  using  due  and  ordinary  care 
as  aforesaid,  was  brought  in  contact  with  the 
elevated  end  of  said  timber  so  negligently 
placed  and  left  there  by  the  servants  of  the 
defendant  as  aforesaid,  and  bis  right  leg  was 
by  said  timber  caught  and  pinned  against  the 
side  of  said  car,  and  the  plaintiff  was  thereby 
then  and  there  Injured  in  consequence  of  the 
negligence  of  the  defendant,  as  alleged  in  the 
said  declaration,— then  the  Jury  will  find  for 
the  plaintiff,  and  assess  his  damages  at  such 
sum  as  you  believe  from  the  evidence  to  be 
Just  compensation  for  the  injury  he  has  so 
sustained;  not,  however,  to  exceed  $5,000, 
the  amount  sued  for."  It  is  urged  tliat  this  in- 
struction was  erroneous,  for  the  reason  that 
there  was  no  evidence  to  support  it.  This 
point  has  already  been  suOlcientiy  answered.  It 
is  also  insisted  that  It  is  erroneous  for  the  rea- 
son that  it  makes  the  exercise  of  ordinary  care 
by  the  plaintiff  a  part  of  its  hypotbesis,  wbUe, 
nnder  the  declaration,  all  evidence  on  that 
subject  was  Inadmissible  That  contention 
also  has  been  sufficiently  considered  and 
shown  to  be  untenable.  The  only  other  objec- 
tion urged  to  the  instruction  is  that  it  assumes 
that  the  plaintiff,  while  standing  on  the  side 
of  tbe  car,  was  where  it  was  his  duty  to  be. 
It  may  be  that  the  phrase  In  the  instmction 
thus  pointed  out  is  not  as  felicitously  worded 
as  It  might  have  been,  and  that,  by  a  hypercrit- 
ical construction,  it  might  be  held  to  assimie 
the  fact  as  contended.  But  we  think  it  would 
scarcely  occur  to  the  ordinary  reader  that  any 
part  of  the  passage  complained  of  was  intend- 
ed to  be  the  language  of  assumption  rather 
than  that  of  hypothesis.  The  Jury  would, 
doubtless,  be  likely  to  understand  it  as  sub- 


mitting the  whole  matter  to  Itaem  to  be 
fbund  from  the  evidence,  and  wonld  not  be 
misled  Into  supposing  that  any  portion  of  the 
matters  thus  submitted  were  Intended  to  be 
assumed  as  true.  But,  even  if  the  instruction 
is  subject  to  the  criticism  attempted  to  be 
made  upon  it,  we  do  not  think  that  the  de- 
fendant was  In  any  manner  prejudiced  there- 
by. Tbe  testimony  on  that  point  was  all  one 
way,  and  showed,  without  material  contra- 
diction, that  tbe  place  where  the  plaintiff  was 
riding  at  the  time  he  was  injured  was  the 
usual  place  for  the  switchman  to  ride  nnder 
like  circumstances,  and  that  it  was  the  proper 
place  for  him  to  be.  There  being  no  conflict 
of  evidence  on  that  point,  the  assumpticm  by 
the  court  at  the  fact  thus  proved  by  all  the 
evidence  could  not  have  been  materially 
prejudicial  to  tbe  defendant 

We  have  carefully  examined  the  whole  rec- 
ord, and  are  of  the  opinion  tliat  none  of  the 
assignments  of  error  can  be  sustained.  The 
Judgment  will  therefore  be  afBrmed.  Judg- 
ment affirmed. 


(U8  lU.  tui 
SHIBLDS  et  al..  Highway  CoamiissionerB,  v. 
ROSS  et  aLi 

{Supreme  Court  of  Illinois.     Oct  11,  1885.) 

HioHWATS— Vacation— JoBisDicnoK  or  Commi»> 
aiosiBs— Dbdioatio.v— HumoiPAL 

CORPOBATIONS. 

1.  Proceedings  of  commissionem  of  tdgbways 
attempting  to  lay  out  a  highway  60  feet  wide  on 
land  of  which  half  the  width  hes  in  an  incorpo- 
rated city  whose  charter  gives  it  power  to  oi>en, 
alter,  and  abolish  streets,  are  void  for  want  of 
jurisdiction  so  far  as  the  half  in  the  city  is  oan- 
cemed,  since  the  grant  of  power  to  the  city  is 
exclusive. 

2.  And  such  action  is  also  void  as  to  tbe  b«lf 
lying  outside  the  city  limits,  since  the  statute  does 
not  allow  a  highway  less  than  40  feet  wide  to 
be  opened  by  the  commissioners. 

3.  The  fact  that  the  half  within  the  dty 
limits  was  left  ont  of  a  plat  of  the  city  apparuit- 
ly  as  part  of  the  highway  does  not  vest  the  hlsh- 
way  commissioners  with  any  iorisdictioa  over  it, 
espedally  where  the  city  has  in  no  way  accepted 
any  dedication  thereof. 

4.  Under  2  Starr  &  C.  Ann.  St  ft  121,  {  31, 
which  authorizes  highway  commissioners  to  al- 
ter or  vacate  any  road  wheu  petitioned  by  «ny 
number  of  landowners  not  less  than  12,  or  by 
two-thirds  of  the  landowners  residing  in  the  town 
within  two  miles  of  the  road,  it  is  not  essential  to 
the  validity  of  a  vacation  of  a  highway  by  the 
commiBsioners  that  either  the  petition  on  which 
they  act  or  the  order  of  vacation  should  recite 
that  the  petition  was  made  by  the  requisite  nun- 
her  of  landowners. 

B.  The  fact  that  the  road  vacated  is  partly 
outside  the  commissioners'  territorial  jarisdicUon 
does  not  invalidate  their  proceedings  so  far  as 
the  part  within  their  Jurisdiction  is  concerned. 

Appeal  from  circuit  court,  WoodfOTd  comi- 
ty; T.  M.  Shaw,  Judge. 

Bill  for  injunction  t>y  Jane  Rose  Ross  and 
Harriet  C.  Ames  against  James  Shields,  Jo^ 
seph  E.  Hindert,  and  Folkert  Danakas,  com- 
missioners of  highways  of  tbe  town  of  Ml- 

t  Reported  by  IjOuIs  Boisot  Jr.,  Elsq.,  of  the 
Chicago  bar. 
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nonk.    Oomplalnantfl  (Obtained  a  decree.    De- 
fendants appeal.    Affirmed. 

J.  A.  Rlley  and  X  8.  Stevens,  for  appel- 
lants. Thomas  Kennedjr  and  W.  W.  Ross, 
for  appellees. 

BAKER,  J.  In  tbe  matter  of  this  appeal, 
James  Shields,  Joseph  E.  Hlndert,  and  Fol- 
kert  Danakas,  commisBlcners  of  highways  of 
the  town  of  Minonk,  are  appellants,  and  Jane 
Rose  Ross  and  Harriet  C.  Ames  are  appellees. 
Said  Ross  and  said  Ames  are  two  of  the  heirs 
at  law  of  the  late  Miner  T.  Ames,  now  de- 
ceased, and  each  of  them  Inherited  from  blm 
an  undivided  one-flfth  of  certain  mining  prop- 
erty at  Mtnonk.  The  property  consists  of  a 
coal  mine,  with  aboat  2,000  acres  of  nnmined 
coal  adjoining  and  adjacent  to  the  shaft, 
about  80  houses  for  the  use  of  the  miners, 
and  numerous  other  buildings  connected  with 
tbe  plant;  and  also  ot  a  tile  factory,  tile  yard, 
tile  kilns,  and  clay  pits.  The  coal  mine  em- 
ploys about  350  persons,  has  been  in  opera- 
tion for  25  years,  and  there  Is  annually  taken 
from  tbe  shaft  some  100,000  tons  of  ooaL 
The  indications  are  that  it  can  be  successful- 
ly and  profitably  operated  for  50  years  longer. 
Kach  day  there  is  taken  from  the  mine  about 
200  tons  of  dirt  and  debris.  The  dirt  and  d6- 
bris  taken  from  tbe  shaft  during  the  past  25 
years  cover  a  space  800  feet  long,  440  feet 
wide,  and  127  feet  high.  This  pile  of  refuse 
cannot  be  extended  west,  for  immediately  ad- 
joining it  on  that  side  is  the  right  of  way  of 
the  Illinois  Central  Railroad  Company.  It 
cauQot  be  extended  further  east,  for  tbe  cem- 
etery adjoins  It  on  that  side.  And  tbe  excre- 
ment cannot  be  carried  to  the  south,  for  In 
that  direction  are  the  tile  works,  offices,  ma- 
chine shop,  carpenter  shop,  store  house,  ice 
house,  powder  house,  wells,  cisterns,  barns, 
cribs,  etc.  The  refuse  has  thus  far  been 
dumped  to  the  north  and  northeast  from  the 
main  shaft,  and  the  dirt  pile  now  extwds 
across  outlot  4  and  to  and  beyond  the  north- 
em  limit  of  the  city  of  Minonk,  and  across 
tbe  strip  of  ground  66  feet  in  width  that  is 
here  in  dispute,  and  upon  a  tract  of  land  in 
section  6  that  was  purchased  by  the  successor 
of  appellees  for  the  specific  purpose  of  using 
it  as  a  dumping  ground  for  the  refuse  from 
the  coal  mine.  On  July  2,  1892,  a  petition 
was  presented  to  the  appellants,  who  are 
commissioners  of  highways  of  the  town  of 
Minonk,  asking  them  to  lay  out  a  new  road 
of  the  width  of  60  feet  over  the  lands  in  sec- 
tions 6  and  7,  owned  by  appellees  and  the 
other  heirs  of  Miner  T.  Ames,  deceased.  The 
commissioners  prepared  the  usual  notices  for 
a  meeting  to  hear  reasons  for  and  against 
laying  out  tbe  road,  and  fixing  the  15th  day 
of  July,  1892,  as  the  time  and  the  city  baU  in 
Minonk  as  the  place  for  holding  said  meeting. 
This  notice  was  posted  on  July  5,  1892.  On 
July  15,  1882,  the  commissioners  held  the 
meeting,  and  granted  the  prayer  of  the  peti- 
tion, Indorsing  the  usual  memorandum  on  tbe 


petition,  and  filing  tbe  asme  in  tbe  town 
clerk's  office.  They  ordered  D.  H.  Davidson, 
a  competent  surveyor,  to  make  a  sarr^  of 
the  proposed  road.  On  tbe  22d  day  of  July, 
1892,  tbe  commissioners  made  a  certificate 
that  they  were  about  to  lay  out  the  road  on 
the  land  in  controversy  In  this  suit,  and  stat- 
ed that  the  appellees  herein  and  tbe  other 
heirs  of  Miner  T.  Amesv  deceased,  were  tbe 
owners  of  said  land;  and  they  stated  in  said 
certificate  ttiat  they  had  been  unable  to  agree 
upon  the  damages  with  the  said  appellees 
and  other  heirs  of  Miner  T.  Ames,  deceased, 
and  that  said  owners  of  the  land  had  not  re- 
leased their  damages;  and  they  asked  tot  a 
Jury  to  assess  the  damages  of  said  ownoa. 
This  certificate  was  filed  with  J.  P.  Robinson. 
Justice  of  the  peace  in  Minonk,  III.,  on  tbe 
22d  day  of  July,  1892.  Justice  Robinson  is- 
sued the  usual  summcos  to  the  said  land- 
ownera  Failing  to  get  service  on  the  said 
owners,  the  land  notice  was  served  on  D.  S. 
Rlcbatds,  superintendent  of  tbe  coal  aliaft 
owned  by  said  heirs,  and  notices  were  posted. 
On  August  19,  1892,  the  Justice  issued  a  Te- 
nire  for  a  Jury.  The  Jury  was  duly  sworn  to 
assess  the  damages  of  tbe  landowners,  and 
returned  a  verdict,  allowing  (200  damages  to 
appellees  and  the  other  heirs  of  Miner  T. 
Ames  for  the  land  proposed  to  be  taken  for 
the  road.  Neither  of  the  appellees  berrin  ap- 
peared or  was  represented  in  said  proceed- 
inga  On  Aogust  20,  1892,  tbe  conuniaaioD- 
ers  gave  public  notice  that  they  would  meet 
on  August  27, 1882,  to  finally  determine  upon 
the  laying  out  of  the  road.  They  held  the 
meeting  on  August  27,  1892,  and  made  an  or- 
der laying  out  the  road,  and  filed  the  order 
and  other  papers  with  the  town  cleric  The 
order  and  other  papers  were  afterwards  re- 
corded by  the  town  clerk.  On  August  27, 
1882,  the  commissioners  of  highways  drew  a 
60-day  notice  In  writing  to  remove  fences. 
This  notice  was  directed  to  D.  S.  Richards,  as 
occupant  of  the  premises,  and  had  attached 
to  it  an  exact  copy  of  the  order  of  the  com- 
missioners laying  out  the  new  road,  with  a 
copy  of  survey  and  file  marks  attached.  This 
60-day  notice  was  served  on  D.  S.  Ridiards 
on  the  28th  day  of  August,  1882.  And  with- 
in a  few  days  after  the  expiration  of  tbe  60 
days  the  commissioners  of  highways  entered 
upon  the  premises  in  controversy,  and  began 
tearing  down  the  fences,  and  digging  into 
and  removing  the  pile  of  refuse  from  the 
mine  at  the  place  where  the  proposed  road 
was  located,  for  the  purpose  of  grading  and 
opening  said  prc^poeed  road.  The  road  sought 
to  l>e  opened  extended  east  and  west  on  the 
section  line  between  sections  6  and  7  for  a 
distance  of  512  feet,  and  was  60  feet  in  width; 
the  south  30  feet  of  the  strip  being  wholly 
within  the  corporate  limits  of  the  city  of  Mi- 
nonk, and  the  north  30  feet  being  outside  of 
the  city  limita  Thereupon  appellees  filed 
this  bill  for  an  injunction  to  restrain  the 
commissioners  <rf  highways  from  opening  a 
highway  or  road  on  the  premises  in  question. 
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or  from  In  any  way  interfering  with  tlie  pos- 
sesaion  of  appellees.  A  temporary  injunction 
was  granted  by  the  master  in  cliancery.  The 
commissionerB  of  highways  claimed  ia  their 
answer  the  existence  of  a  pnblic  highway  on 
and  over  tlie  ptemlses  by  yirtne  of  the  pro- 
ceedings based  on  the  petlti<m  of  Joly  2, 1892, 
sxtd  independent  of  said  proceedings.  Repli- 
cation was  filed  to  the  answer,  and  proofs 
were  takm,  and  upon  the  hearing  of  the 
cause  a  decree  was  entered  making  the  in- 
junction perpetual. 

We  think  that  appellants  can  tabe  nothing 
by  the  proceedings  had  in  1892.  As  we  under- 
stand the  case,  the  dty  of  MInonk  is  incor- 
porated under  an  act  in  fbrce  March  7,  1867 
<3  Priv.  Laws  186T,  p.  259),  and  by  that  act  it 
is  declared  to  embrace  within  its  boundaries 
the  whole  of  section  7,  township  28  N.,  range 
2  E.  of  the  tUrd  P.  M.,  in  Woodford  county. 
By  its  charter  it  is  expressly  given  power  to 
open,  alter,  extend,  widen,  abolish,  grade,  es- 
tablish, pare,  or  drain,  and  otherwise  alter  and 
improve  and  keep  in  repair  all  streets,  lanes, 
avennes,  and  alleys  within  its  corporate  limits. 
These  iKxwers  are  exclusive.  And  the  doc- 
trine Is  that  statutes  conferring  in  general 
terms  authority  upon  commiasionera  of  high- 
ways to  lay  out,  open,  mabttain,  or  vacate 
roads  do  not  give  an  authority  that  can  be  ex- 
ercised within  the  territorial  limits  of  cities 
and  vlllageH,  although  located  within  the  towns 
for  which  such  commissioners  of  highways  are 
elected.  Town  of  Ottawa  v.  Walker,  21  IlL 
605;  Brown  v.  Baumgarten,  41  111.  254;  Cairo 
&  V.  R.  Co.  V.  People,  92  IlL  170;  People  v. 
Board  of  Snp'rs  of  La  Salle  Co.,  Ill  IlL  527; 
McCartney  v.  RaUroad  Co.,  112  111.  611;  Peo- 
ple V.  Chicago  &  N.  W.  Ry.  Co.,  118  lU.  520, 
8  N.  E.  824;  Village  of  MarseiUes  v.  Howland, 
124  111.  547,  16  N.  B.  883;  Snell  v.  City  of 
Chicago.  133  IlL  413-441,  24  N.  E.  532.  These 
commissioners  of  highways,  then,  had  no  juris- 
dicticm  whatever  in  regard  to  highways  or 
roads  within  the  Incorporated  city  of  MInonk. 
And  when  they  assumed  to  lay  out  and  open 
a  public  road  60  feet  wide  along  the  section 
line  between  sections  6  and  7,  and  located  30 
feet  in  width  oC  said  road  hi  section  7,  and 
within  the  territorial  limits  of  the  city,  theb: 
action,  at  least  In  respect  to  said  30  feet,  was 
manifestly  null  and  void,  and  of  no  effect 
whatever.  Nor  can  the  30-fbot  strip  in  sec- 
tion 7  b*>  excluded  from  consideration,  and  the 
action  of  the  highway  commissioners  regarded 
as  effective  In  resjject  to  the  30  feet  in  section 
6  that  was  surveyed  for  a  road,  on  the  ground 
that  the  land  in  that  section  was  within  their 
Jurisdiction.  Their  power  In  the  premises  was 
statutory,  and  in  derogation  of  tlie  pn^ierty 
rights  of  the  cltlicen,  and  is  to  be  strictly  con- 
strued. The  statute  provides  in  express  terms 
that  all  public  roads  established  under  the  pro- 
visions of  the  act  shall  be  of  the  width  of  60 
feet,  but  tliat  short  roads,  not  exceeding  2 
miles  In  length,  may  be  of  a  width  not  less 
than  40  feet,  nor  more  than  60  feet.  The 
statute  gives  to  appellants  no  authority  to  take 


from  appdlees  their  land  tot  the  pnipose  at 
locating  thereon  a  public  road  <nily  80  feet 
wide. 

It  seems  that  In  March,  1865,  D.  H.  David- 
son, county  surveyor  ot  Woodford  county, 
made  a  survey  and  plat  of  the  inoxporated 
town  of  MhKMik,  and  it  appears  from  said  plat 
that  33  feet  of  ground  Immediately  aouth  of 
the  section  line,  between  sections  6  and  7,  and 
immediately  north  of  outlot  4  and  the  adjoin- 
ing outlets  on  the  east,  was  left  out  in  the  plat, 
apparently  aa  part  of  a  public  highway,  mak- 
ing with  the  33  feet  immediately  north  ot 
the  sectl(Mi  line  a  public  road  66  feet  wide. 
The  making  of  this  plat  to  which  the  proprie- 
tor of  the  land  was  not  a  party,  was  not  a  ded- 
ication of  the  strip  83  feet  wide  for  the  pur- 
poses of  a  street  In  fact  oa  April  3,  1867, 
the  ovnier  of  the  property,  the  Associated 
Land  Company  of  G<xmecticut  Ignoring  the 
plat  conveyed  the  strip,  and  also  the  land 
south  of  It  known  on  the  plat  as  "Outlot  4." 
as  the  N.  B.  %  of  the  N.  W.  %  of  the  N.  B. 
\i,  of  section  7,  etc.  It  Is  true  that  in  some  of 
the  subsequent  deeds  in  the  chain  ot  title  (tf 
appellees  the  premises  were  described  as  "Out- 
let 4  in  the  City  of  Mhionk."  But  even  if  It 
be  regarded  that  the  giving  and  accepting  of 
these  deeds  are  tantamount  to  offers  to  dedi- 
cate, yet  an  acc^tance  by  the  city  is  aa  essen- 
tial to  a  valid  dedication  as  is  an  offer  by  the 
owner  of  the  property;  and  we  do  not  find  in 
this  record  evidence  of  any  such  acceptance, 
or  evidence  of  any  matter  of  estoppeL  The 
little  work  that  was  done  in  1870  or  1871  was 
at  the  railroad  crossing  on  the  tailroad  right 
of  way,  and  was  not  on,  but  west  ot,  the  strip 
of  ground  In  question,  and  was  long  prior  to 
the  first  of  the  deeds  that  described  the  prem- 
ises as  "Outlot  4,"  and  of  course  had  no  refer- 
ence to,  and  was  not  an  acceptance  of,  any  of- 
fer to  dedicate  impliedly  made  by  such  deeds. 
Besides  this,  evea  if  we  should  assume  that 
the  strip  of  ground  33  feet  wide  and  immedi- 
ately south  of  the  section  line  is  a  public  high- 
way, or  part  of  a  public  highway,  yet  appel- 
lants would  have  no  authority  to  interfere 
with  the  possession  thereof  by  appellees.  As 
we  have  already  seen,  their  jurisdiction  as 
highway  commissioners  does  not  extend  to 
streets  or  public  roads  within  the  territorial 
limits  of  the  city  of  MInonk,  but  on  the  coa- 
trary,  the  authority  of  the  dty  over  such 
streets  and  roads  is  exclusive.  And  here  the 
city  Is  not  a  party  to  the  suit  and,  so  far  as 
appears,  Is  not  claiming,  and  has  never  claim- 
ed, that  said  33  feet  of  land  is  any  part  of  a 
public  highway,  and  has  not  attempted  to  In- 
terfere with  the  possession  of  appellees,  or 
with  that  of  their  ancestor. 

It  Is  claimed  by  appellants  that  Robert  Gray 
was  the  owner  of  the  W.  %  ot  the  S.  B.  ^ 
of  section  6,  lying  north  of  the  road  in  contro- 
versy, and  that  as  early  as  1860  he  threw  out 
83  feet  of  his  land  as  part  of  a  public  high- 
way, and  that  subsequently,  but  as  early  as 
1869,  he  set  out  a  hedge  fence  on  the  north 
line  ot  the  road  that  be  bad  thrown  out;  and 
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tbat  tiras  tbere  was  a  common-law  dedicatioD 
of  tbls  nortb  S3  feet  for  a  public  road.  And  it 
Is  fnrtber  claimed  that  for  more  than  20  yean 
Gald  strip  of  land  was  recognized  and  used 
by  tbe  public  as  a  public  toad.  These  claims 
are  contested  by  aKtellees.  Without  any  criti- 
cal examination  of  the  yerj  Tolumlnous  evi- 
dence found  In  tbe  record,  we  may,  in  the 
view  we  take  of  tbe  case,  aiid  for  the  purpose 
of  the  decision,  assume  the  correctness  of  these 
MHitentlons  of  appellants,  and  that  said  nwth 
33  feet  of  land  was  for  more  than  20  years 
a  public  highway.  But  the  commissioners  of 
highways  of  the  town  of  Minonk  had  the  right 
and  authority  to  Yacate  the  public  highway 
upon  said  S3  feet  of  ground  within  the  town- 
ship, provided  It  was  dwe  In  conformity  with 
the  requirements  of  the  statute  in  that  behaU. 
Section  31  ol  the  act  in  regard  to  roads  and 
bridges  in  counties  under  township  organiza- 
tion provides  that  the  commissioners  may  al- 
ter, widen,  or  vacate  any  road,  or  lay  out  any 
new  road,  in  their  reqtectlve  townsi  wboi  peti- 
tioned by  any  numba  of  landowners  not  less 
than  12,  or  two-thirds  of  tbe  landowners  resid- 
ing in  said  town  within  two  miles  of  tbe  road 
so  to  be  altered,  widened,  vacated,  or  laid  out 
2  Starr  &  C.  Ann.  St  p.  2146.  It  appears  team 
the  record  that  in  1887  there  was  presented  to 
tbe  commissioners  of  highways  of  the  town  a 
petition  signed  by  some  60  landowners  resid- 
ing within  two  miles  of  the  road  known  as  the 
I  "road  beginning  at  the  northeast  comer  of  sec- 
;tlpn  7,  township  28  itorth,  range  2  east  of  the 
third  principal  meridian,  in  the  county  of 
,Woodfwd,  state  of  Illinois,  running  thence 
i  west  along  tbe  north  line  of  said  section  7  to 
.the  northwest  comer  of  the  northeast  quarto: 
of  said  section  7,"  petitioning  them  to  vacate 
all  that  portion  of  tbe  said  road  lying  west  of 
the  Mlnonk  Cemetery.  It  also  appears  from 
the  record  that  on  March  8,  1887,  notice  was 
given  of  a  meeting  to  be  held  on  March  19, 
1887,  to  hear  reasons  for  and  against  the  vaca- 
tl<«  of  said  road;  and  it  also  appears  from 
tbe  record  that  on  the  19th  day  of  March,  1887, 
at  a  meeting  of  the  commissioners  of  high- 
ways, said  commissioDers,  or  a  majority  of 
them,  made,  signed,  and  sealed  an  wder  where- 
in it  was  ordered  and  determined  that  all  that 
portion  of  said  road  that  lies  west  of  the 
Mlnonk  Cemetory  and  east  of  the  west  line  of 
the  Illinois  Central  Railroad  land  "in  said 
town,  be,  and  the  same  Is  hereby,  vacated  and 
discontinued."  It  is  insisted  that  the  commis- 
sioners had  no  power  to  vacate  that  portion  of 
the  highway  that  they  assumed  to  vacate,  and 
tbat  all  their  acts  in  tbat  direction  were  ille- 
gal and  void,— First,  because  a  portion  of  tbe 
highway  was  within  the  corporate  limits  of 
the  city  of  Mlnonk;  and,  second,  because  the 
petition  and  order  did  not  confine  the  attempt- 
ed vacatl(m  to  that  portion  of  tbe  highway 
over  which  the  commissioners  had  control,  but 
attempted  to  embrace  the  whole;  and,  third, 
that  the  proceedings  were  invalid,  because  nel- 
tber  the  petition  nor  the  order  showed  jurisdic- 
tloa  on  tbe  part  of  tbe  commissioners  to  act, 


It  bdag  ttie  law  that  hl^way  commiadoneis 
have  no  power  over  any  portion  of  tbe  streets 
In  Incorporated  dtles  or  vUlasea.     Tbe  peti- 
tion did  not,  in  terms,  ask  tbat  any  parUan  of 
a  street  or  road  located  within  the  limits  d 
the  city  ot  Mlnonk  should  be  vacated,  and  the 
order  did  not,  in  terms,  vacate  any  portion  of  a 
road  or  street  in  said  dty;  and  neither  tlie 
petition  nor  the  order  stated  the  width  of  the 
road  to  be  vacated.     If  we  are  rigbt  in  our 
conclusion  that  there  was  a  public  road  Imme- 
diately north  of  the  north  boundary  line  of  tbe 
city,  and  within  the  township,  and  no  public 
street  (»  road  within  the  city  and  immediately 
south  of  that  line,  then  it  is  very  plain  tbat 
all  that  the  commissioners  vacated  or  assamed 
to  vacate  was  a  road  33  feet  wide  tbat  was 
outside  of  the  city  limits,  and  within  their 
control  and  Jurisdiction.     Even  if  tbere  was  a 
street  33  feet  wide  within  the  corporate  limits 
of  the  city,  and  also  a  road  of  the  same  width 
immediately  north  of  it,  and  outside  of  said 
limits,  yet  the  order  of  the  conunls8i<Hiei8  sim- 
ply was  to  vacate  and  disoontimie  that  pat- 
tl<^i  of  tbe  road  "In  said  town"  that  lies  west 
ot  tlie  cemetery  and  east  of  the  west  line  of 
the  railroad  land.    In  respect  to  tbe  matter  of 
public  highways,  the  Jurisdiction  of  the  com- 
missioners of  highways  of  the  town  of  Mlnonk 
extended  only  to  such  highways  or  portions  of 
highways   as   w«e  not  indnded   within    the 
boundaries  of  the  city  of  Mlnonk.     In  con- 
templation of  law,  tbe  public  streets  and  roads 
within  the  corporate  limits  of  the  city  were 
not  in  the  town  of  Mlnonk.    The  qTialifying 
clause  in  said  order,  "in  said  town,"  expressly 
confines  tbe  action  tbat  was  taken  by  the  ocmi- 
mlsslcnos  to  a  road  or  pwtlon  of  a  road  wiib- 
In  the  township,  and  not  within  the  dty.     In- 
deed, it  is  not  to  be  presumed  or  taken  as  mat- 
ter of  legal  intendment  tbat  the  commissioners 
assumed  to  do  that  which  they  had  no  author- 
ity or  Jurisdiction  to  do.     But  we  may  regard 
the  matter  even  from  the  standpoint  that  tfae 
commissioners  intended  and  assumed  to  va- 
cate not   only  the  porti<w  ot  the   road   that 
was  within  their  Jurisdiction,  but  also  that 
portlm  of  it  that  was  within  the  municipality, 
and  therefore  not  within  their  Jurisdiction. 
Were  their  actions  in  the  premises,  and  tlie  or- 
der made  by  them,  for  that  reason,  mere  nulli- 
ties?   It  seems  to  us  not    Ai^^lere  more   is 
done  than  ought  to  be  d<»ie,  that  portion  for 
which  there  was  authority  shall  stand,  and  tbe 
act   shall    be  void   quoad   the   excess    only. 
Broom,  lieg.  Max.  *131.     In  Earll  v.  City  of 
Chicago,  136  lU.  277,  26  N.  E.  370,  we  held 
tbat  where  one  attempts  to  dedicate  a  public 
street  66  feet  in  width,  he  having  title  to  but 
half  of  such  street,  and  the  dedication  of  33 
feet  of  the  street  tails,  the  dedication  will  bold 
good  as  to  the  other  half  of  tbe  street;    that 
being  the  extoit  to  which  the  dedicator  bad 
power  to  make  a  dedication. 

It  Is  further  claimed  by  appellants  that,  to 
give  the  highway  oommissioners  Jnrisdictioa 
to  vacate  a  road,  the  petitloa  must  affirmative- 
ly show  that  at  least  12  of  tbe  signers  of  the 
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petition  are  landowners  In  tbe  town,  or  that 
two-thlrda  of  the  landowners  in  tlie  town  re- 
aiding  wltliln  two  miles  of  tiie  xoad  signed 
Hie  petition;  that  the  petition  involved  in 
this  case  did  not  state  that  the  petitioners 
were  landowners  in  the  town  of  Minonk,  but 
simidy  stated  tliat  it  was  signed  by  mote  than 
12  landowners  residing  within  two  miles  of 
the  portion  of  the  road  proposed  to  be  vacat- 
ed; and  that  the  order  made  by  the  commis- 
sioners and  entered  of  record  did  not  state 
that  the  petitioners  w»e  snch  landowners, 
bat  simply  recited  that  a  petition  was  pre- 
sented by  certain  designated  persons,  and  that 
the  petitioners  were  "landowners  residing 
within  two  miles  of  the  said  pmtion  of  said 
road."  The  contention  is  not  only  that  the 
fact  that  either  a  sufficient  number  or  the  re- 
quired proportion  of  the  landowners  in  the 
town  are  petitioners  is  Jurisdictional,  bat  that 
It  must  affirmatively  appear  ttom  the  record 
made  in  the  matter  of  the  vacation.  The 
case  of  People  v.  Board  of  Sap'rs  of  Madison 
Co.,  125  HI.  834,  17  N.  B.  804,  reUed  upon  by 
appellants,  simply  holds  that  the  statute  re- 
quires commissioners  of  highways  "to  keep  a 
correct  record  of  their  proceedings  at  all 
meetings,"  and  that  such  record  is  the  only 
lawful  evidence  of  the  proceedings  of  such 
commissioners.  Here  the  action  had  by  the 
commissioners  was  the  making  of  an  order 
that  the  road  be  vacated,  and  that  order  fnliy 
appears  of  record,  and  the  evidence  shows 
that  everything  was  done  in  the  premises  that 
is  required  to  be  done  by  sections  34  and  85 
of  the  act  in  regard  to  roads  and  bridges  in 
counties  under  township  organization.  The 
petition  to  vacate  a  road  that  is  here  in  ques- 
tion contained  everything  that  is  required  to 
be  set  forth  therein  by  section  82  of  the  stat- 
ute. While  the  road  law  provides  that  the 
petition  shall  be  signed  by  a  number  of  land- 
owners not  less  than  12,  or  by  two-thirds  of 
the  landowners  residing  in  the  town  within 
two  miles  of  the  road  to  be  vacated,  yet  it 
does  not  require  that  the  fact  that  the  petition 
is  so  signed  shall  appear  or  be  recited  upon 
the  face  of  the  petition.  The  altering,  widen- 
ing, vacating,  and  laying  out  of  roads  are  not 
an  exercise  of  Judicial  powers,  and  hence  it 
is  not  sound  law  to  say  that  no  presumption 
will  be  Indulged  in  favor  of  tbe  validity  of 
snch  proceedings.  The  highway  commission- 
ers are  vested  l^  the  statute  with  exclusive 
Jurisdiction  over  all  matters  relating  to  roads 
in  their  respective  townships.  The  rule  in 
this  state  has  always  been  that  in  the  matter 
of  laying  out,  opening,  altering,  widening,  and 
vacating  roads  the  presumptions  are  all  In  fa- 
vor of  the  regularity  and  validity  of  the  va- 
rious steps  and  proceedings  that  are  antece- 
dent and  preliminary  to  tbe  entry  of  the  or- 
der laying  out,  opening,  altering,  widening, 
or  vacating  such  roads,  but  subject  to  rebuttal 
by  any  person  questioning  the  validity  of  such 
proceedings.  And  these  prior  proceedings  may 
be  either  attacked  or  sustained  by  parol  evi- 
dence.   Nealy  v.  Brown,  1  Gllman,  10;  Fer- 


ris T.  Ward,  4  Oilman,  409;  Dumoas  ▼.  Fran- 
ds,  IS  HI.  543;  Town  of  Lewiston  v.  Proctor, 
27  ni.  414;  Wame  v.  Baker,  85  111,  882;  Wad- 
dle T.  Duncan,  63  IlL  223;  HenUne  v.  People, 
81  lU.  209. 

The  fact  that,  as  a  part  of  the  proceedings 
In  1887  vacating  the  road.  Miner  T.  Ames,  the 
ancestor  of  appellees,  paid  to  the  town  $150  in 
money,  and  executed  and  delivered  to  the  com- 
missioners of  highways  of  the  town  of  Minonk 
and  their  successors  In  office  a  deed  to  another 
road,  seems  to  be  of  no  particular  importance. 
Such  an  arrangement  was  authorized  by  sec- 
tion 61  of  the  statute  in  regard  to  roads  and 
bridges  in  counties  imder  township  organiza- 
tion. 

It  may  be  further  remarked,  that  the  pro- 
ceedings taken  by  the  commissioners  of  high- 
ways in  1892  to  lay  out  a  public  road  over  the 
strip  of  ground  here  in  controversy  is  a  clear 
admission  and  most  potent  evidence  that  there 
was  no  public  road  there  at  tliat  time.  Town 
of  Princeton  v.  Templeton,  71  HI.  68;  City  of 
Chicago  V.  HIU,  124  m.  646, 17  N.  B.  46.  For 
the  reasmis  herein  stated,  the  decree  of  tbe 
dicnlt  court  is  affirmed.    Affirmed. 


(157  111.  tie) 
INDIANA.  I.  &  I.  B.  00.  v.  SWANNELL 

et  all 
(Supreme  Court  of  BlinolB.     Oct  11,  1896.) 

TBDSTS— ACCOOIJTISO  BT  TbUSTBB— CORPOBATIOIW 

—Railroad  Mortoaok— Eqditt. 

1.  On  foreclosure  of  a  railroad  mortgage,  the 
bondholders  agreed  that  a  trustee  might  tdd  in 
the  property  lor  the  amount  of  costs  and  ex- 
penses; that  each  bondholder  should  deliver  his 
bonds  to  the  trustee,  and  pay  his  proportionate 
share  of  the  costs  and  expenses,  and  should  share 
proportionately  in  tbe  proceeds  of  any  resale  by 
the  trustee.  The  trustee  bid  in  the  property, 
had  the  sale  confirmed,  and  resold  the  property. 
Held,  tiiat  bondholdeis  who  had  delivered  their 
bonds  to  the  trustee,  and  had  paid  their  sliare  of 
the  costs  and  expenses,  liad  an  equitable  right 
to  share  in  the  proceeds  of  the  resale,  even  though 
a  majority  of  the  bondholders  had  failed  to  de- 
liver their  bonds  or  pay  their  share  of  the  costs 
and  expenses.  Cushman  v.  Bonfield,  28  N.  B. 
937,  1^  111.  219,  followed. 

2.  On  a  sale  of  such  property  by  the  trustee 
to  a  new  corporation,  whose  president  had  full 
notice  of  the  trust,  tbe  property  is  subject  to  the 
trcst  in  the  hands  of  said  corporation. 

3.  Where  the  original  agreement  was  that 
each  bondholder  should  receive  his  share  of  the 
proceeds  of  a  resale  in  certain  mortf;age  bonds, 
and  the  corporation  that  purchased  the  property 
refused  to  issue  snch  bonds  when  ordered  to  do 
so  by  the  court,  a  money  judgment  against  such 
corporation  for  the  value  of  such  bonds  is  proper. 

4.  A  bondholder  who  has  dnl^  deposited  his 
bonds  with  the  trustee,  and  has  paid  hu  share  of 
the  costs  and  expenses,  is  not  deprived  of  his 
right  to  enforce  a  trust  in  his  favor  against  the 
property  by  the  fact  that  he  afterwards  received 
l>ack  his  bonds  from  the  trustee,  released  the  trus- 
tee from  further  liability,  and  waived  all  rights 
obtained  through  such  trustee,  since  bis  rights 
are  not  obtained  tbrougb  the  trustee,  but  arise 
out  of  his  previous  ownership  of  the  bonds. 

6.  Even  a  bondholder  who  has  failed  to  pay 
his  share  of  the  costs  and  expenses,  and  to  whom 

1  Reported  by  Louis  Boisot,  Jr.,  Esq.,  of  the 
Chicago  bar. 
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his  bonds  hare  been  returned  by  the  trustee,  has 
a  rlKht  to  enforce  the  trust,  since  the  trustee 
could  not  rescind  the  trust  agreement  after  he 
had  obtained  title  in  pursuance  of  it. 

Appeal  from  appellate  court.  First  district 
Bill  by  WUllam  G.  SwanneU  against  Joel  D. 
Harvey,  John  Cusbman,  and  the  Indiana,  Illi- 
nois &  Iowa  Railroad  Company.  Complainant 
obtained  a  decree,  which  was  modified  by  the 
appellate  court  The  railroad  company  ap- 
peals.   Affirmed. 

The  Kankakee  &  Pacific  Railroad  Company, 
being  a  corporation  originally  created  by  and 
under  the  laws  of  the  state  of  Indiana,  with 
power  to  locate  and  oi>erate  a  road  from  Plym- 
outh, In  the  state  of  Indiana,  westerly  to  the 
boundary  line  of  the  state  of  Illinois,  was  con- 
solidated with  a  company  organized  under  the 
laws  of  the  state  of  Illinois;  the  name  of  the 
ocmsolidated  company  being  the  Plymouth, 
B^nkakee  &  Pacific  Railroad  Company,  with  a 
capital  stock  of  $2,500,000.  Said  railroad  com- 
pany proceeded  to  procure  a  right  of  way,  and 
partially  constructed  its  railroad,  and  made 
large  outlays  of  money  for  the  piu%hase  of  ma- 
terial and  payment  of  l&har.  On  the  1st  day 
of  June,  1871,  the  Plymouth,  Kankakee  &  Pa- 
cific Railroad  Company  executed  3,600  bonds, 
eadi  for  the  sum  of  $1,000,  due  in  30  years, 
and  to  secure  the  same  executed  a  trust  deed 
conveying  all  and  singular  its  line  of  railroad 
and  all  Its  pr<qperty  in  trust  to  X  Edgar 
Thompson  and  George  W.  Cass,  of  the  state 
of  Pennsylvania.  Tluree  hundred  and  ninety- 
eight  of  said  bonds  were  negotiated  and  sold 
to  various  parties.  Thereafter,  default  in  the 
payment  of  Interest  having  been  made,  Samuel 
T.  Hanna  and  several  other  bondholders  filed 
a  bUl,  on  the  25th  day  of  July,  1874,  in  the 
United  States  circuit  court  for  the  Northern 
district  of  Illinois,  for  the  purpose  of  foreclos- 
ing the  said  trust  deed.  On  the  4th  day  of 
August  1876,  a  decree  was  entered  in  said 
cause,  which  decree  iHOTlded,  among  other 
things,  that  said  railroad  company  should  pay 
the  amount  found  due  on  said  bonds,  and  that, 
In  default  of  such  payment,  the  property  de- 
scribed in  said  trust  deed  should  be  sold  by 
the  master  in  chancery  of  said  coiut,  and  the 
proceeds  of  such  sate  applied  to  the  payment 
of  the  bonds  and  coupons  described  in  said  de- 
cree. Thereupon  the  prc^rty  covered  by  said 
trust  deed  was,  in  pursuance  of  such  decree, 
on  the  12tb  day  of  June,  1877,  oflFered  for  sale 
by  Henry  W.  Bishop,  a  master  In  chancery  at 
said  coTirt  the  report  <tf  the  sale  of  the  master, 
filed  June  10,  1878,  amtalning  the  following 
statement:  "At  which  sale  Mr.  John  O.Cush- 
man,  trustee  for  bondholders,  bid  the  sum  of 
$4,000,  that  sum  being  the  highest  sum  bid 
for  the  same,  and  he  being  the  highest  bid- 
der; and  I  further  report  that  said  bid  has  not 
yet  been  complied  with,  and  respectfully  ask 
of  the  court  further  directions  herein."  Prior 
to  the  property  being  offered  for  sale,  a  portion 
of  the  holders  of  said  bonds  bad  made  an  ar- 
rangement under  whidi  said  John  C.  Cushman 
was  to  bid  In  the  property  for  the  use  and 


benefit  of  such  of  the  bondholders  as  ml^t 
come  In  and  become  parties  to  such  arrange- 
ment. Such  arrangements  contemplated  a  re- 
organization, the  Issuance  of  new  Ixnida  to  the 
old  bondholders,  t>nd  the  payment  of  a  small 
sum  upon  each  of  the  Ixmds  to  defray  tbe  nec- 
essary expenses  attoiding  npon  such  arrange- 
ment. No  fiuHier  proceedings  were  had  In 
said  cause  until  February,  1881,  at  which  time 
the  said  Cnshman  and  one  Joel  D.  Harvey 
filed  in  said  United  States  circuit  court  their 
petition,  asking  that  said  Cushman  be  allowed 
to  complete  his  bid  and  receive  a  deed  tor  said 
property;  and  en  the  3d  day  of  May,  18S1, 
the  said  drctilt  court  confirmed  said  sale  to 
said  Cushman,  and  ordered  the  said  matiba  to 
execute  and  deliver  a  deed  to  him  of  said 
property,  and  a  deed  thereof  was,  on  tbe  same 
day,  in  pursuance  of  said  order,  executed  and 
delivered  to  said  Cushman.  On  the  11th  at 
July,  1881,  said  Cushman  conveyed  said  pnqi- 
erty  to  appellant  the  Indiana,  Illinois  &  Iowa 
Railroad  Company.  He  took  from  Harvey, 
who  had  become  tbe  owner  of  the  greater  por- 
tion of  the  bcmdB  for  whldi  thn  foreclosore 
was  had,  an  indemnifying  bond,  which,  among 
other  things,  provided  that  said  Harvey  should 
hold  Cushman  harmless  against  all  loss,  costs, 
damage,  and  expenses  to  which  said  bondhold- 
ers or  any  other  iierson  ml^t  seek  to  sobject 
him  (Cushman)  by  reason  of  such  conveyance, 
and  to  pay  all  Judgments,  costs,  and  expenses 
that  might  be  awarded  or  rendered  against 
him  (Cushman),  in  any  cotot  of  final  or  gen- 
eral JurlsdlctliHi,  in  any  suit  or  proceedta^ 
growing  out  of  such  c(»rveyance,  or  (tf  bis  trus- 
teeship forthe  holder  of  any  bond  of  the  Plym- 
outh, Kankakee  &  Pacific  Railroad  Company. 
In  consideration  of  the  conveyance  to  the  In- 
diana, Illinois  &  Iowa  Railroad  Company. 
Harvey  received,  according  to  his  testim<»y, 
about  $150,000  of  the  stock  of  a  company 
known  as  the  "Western  Ah:  Line  Constmctloo 
Company."  Under  an  wder  of  reference  made 
by  the  court  in  the  case  at  bar,  the  master 
found  that  the  new  bonds,  which  Oie  respective 
bondholders  were  to  receive,  by  the  terms  at 
tbe  reorganIzati(»  contemplated  by  tbe  ar- 
rangement imder  which  said  Cushman  made 
his  bid  at  the  master's  sale,  would,  if  they 
had  been  Issued,  be  worth  33  cents  on  the  dol- 
lar, w,  in  otho'  words,  that,  If  the  plan  of  re- 
organization had  been  carried  out,  tbe  bond- 
holders of  the  Plymouth,  Kankakee  &  Pacific 
Railroad  Company  would  have  received  for 
the  b(Hids  wblch  tbey  held  other  bonds  of  the 
same  amount,  and  now  actually  worth  33  cents 
on  the  dollar. 

The  original  bUl  in  the  case  at  bar  was  filed 
by  William  G.  SwanneU,  since  deceased.  His 
executors,  Frederick  SwanneU  and  Frederick 
O.  SwanneU,  have  been  substituted,  pending 
the  Utlgatlon,  In  his  place  and  stead.  Said 
original  blU  charges  that  subsequent  to  the 
decree  of  foreclosure  In  the  United  States  cir- 
cuit court  and  to  the  bid  of  Cusbman  at  the 
master's  sale,  and  before  the  confirmation  of 
such  sale,  said  Harvey  puh:hased  a  large  num- 
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ber  of  said  bonds  for  a  nominal  mm,  and  that 
CuBhman  and  Harvey  conspired  togetber  to 
obtain  the  property,  and  to  defraud  Swannell, 
who  filed  the  bill  as  a  holder  of  some  of  the 
bonds  secored  by  said  trust  deed,  and  also  to 
defraud  other  holders  of  said  bonds  of  their 
proportion  in  the  said  property,  mortgaged  as 
aforesaid.  The  bill  charges  that,  at  the  time 
Cnshman  conveyed  the  prox>erty,  as  aforesaid. 
It  was  of  Bufflclent  value  to  pay  the  bonds  of 
Swannell  and  the  other  bondholders  In  full, 
but  that  complainant  never  received  anything 
from  the  proceeds  of  said  sale.  The  suit  was 
brought  by  Swannell,  on  behalf  of  himself 
and  other  holders  of  the  bonds  similarly  situ- 
ated, who  might  desire  to  become  parties  and 
share  the  benefits  of  the  suit.  The  prayer  of 
the  bill  is  that  the  title  acquired  by  Cushman 
sliall  be  declared  to  be  in  trust  for  all  the 
bondholders,  and  tibat  the  conves^nce  from 
Oushman  to  the  Indiana,  Illinois  &  Iowa  Bail- 
road  Ciompany  shall  be  cliarged  with  the  same 
tmsts,  and  be  held  In  trust  for  Swanndl 
and  the  said  other  bondholders,  and  that  the 
said  railroad  company  shall  be  decreed  to  de- 
liver new  bonds  in  equal  amounts,  according 
to  the  plan  of  reorganiisation;  and  the  bill 
contains,  also,  a  prayer  for  general  relief. 
During  the  progress  of  the  cause  various  inter- 
vening petitions  were  filed,— one  by  Patrick 
Dore,  the  owner  of  7  of  the  bonds;  another 
by  Samuel  W.  Strong,  owner  of  8  of  the  bonds; 
and  still  another  by  Henry  M.  Hooker,  the 
owner  of  25  of  the  bonds.  The  original  bill 
and  the  intervening  petitions  were  all  refared 
to  a  master  in  chancery,  to  take  testimony 
and  report  the  same,  together  with  his  find- 
ings and  conclusions,  to  the  court.  l%e  mas- 
ter reported  in  favor  of  granting  relief  upon 
the  original  bUl,  in  favor  of  Frederick  Swan- 
nell and  Frederick  O.  Swannell,  ezecutora  of 
the  last  will  and  testament  of  William  O. 
Swannell,  deceased;  but  he  recommended 
that  relief  be  denied  upon  the  intervening  pe- 
titions of  Dore,  Strong,  and  Hooker,  respec- 
tively. The  circuit  court  of  Cook  county  sus- 
tained the  exceptions  of  Dore  to  the  report  of 
the  master,  and  overruled  those  of  Strong  and 
Hooker,  resiwctlvely,  to  said  report.  And 
thereupon  said  court  entered  a  final  decree 
that  Frederick  Swannell  and  Frederick  O. 
Swaimell,  executors  of  William  O.  Swannell, 
deceased,  recover  of  the  Indiana,  Illinois  & 
Iowa  Hail  road  Company  the  principal  sum  of 
$825,  with  interest  thereon  at  6  per  cent,  per 
annum  from  October  25,  1891,  such  interest 
amounting  to  |06.80,  and  the  total  of  principal 
and  interest  amonnting  to  $921.80,  and  that 
they  have  execution  therefor;  that  Patrick 
Dore  recover  of  said  Indiana,  Illinoia  &  Iowa 
Railroad  Company  the  principal  sum  of  $2,310 
with  Interest  thereon  at  6  per  cent  per  annum 
firom  October  26,  1891,  such  Interest  amount- 
faig  to  $271,  and  the  total  of  principal  and  in- 
tetest  amounting  to  $2,581,  and  that  he  have 
execution  therefor;  and  that  the  petitions  of 
Samuel  W.  Strong  and  Henry  M.  Hooker,  sev- 
erally and  respectively,  bo  dismissed.    Vtova 


the  decree  thus  rendered,  the  Indiana,  XUinois 
&  Iowa  Railroad  Company,  Samuel  W.  Strong, 
and  Henry  M.  Hooker  each  appealed  to  the 
appellate  court  of  the  First  district,  and  as- 
signed errors.  And  such  proceedings  were  had 
in  the  appellate  court  as  that  the  decree  of  the 
circuit  court  was  leveised,  and  the  cause  re- 
manded to  that  court,  with  directions  to  en- 
ter a  decree  in  favor  of  Samuel  W.  Strong 
against  the  Indiana,  Illinois  &  Iowa  Railroad 
Company  for  33  cents  on  the  dollar  of  the  par 
value  of  three  bonds,  of  $1,000  each,  less  the 
sum  of  $12,  being  for  the  sum  of  $978,  with 
interest  thereon  at  5  per  cent,  per  annum  from 
the  21st  day  of  October,  1891;  and  to  enter  a 
decree  in  favor  of  Henry  M.  Hooker  againac 
the  Indiana,  Illinois  &  Iowa  Railroad  Com- 
pany for  33  cents  on  the  dollar  of  the  par 
value  of  25  bonds  of  $1,000  each,  less  the  sum 
of  $225,  with  Interest  at  5  per  cent,  per  an- 
num, being  for  the  sum  of  $8,025,  with  inter- 
est thereon  at  5  per  cent,  per  annum  from  the- 
21st  day  of  October,  1801;  and  to  render  de- 
cree, in  favor  of  the  executors  of  Swannell 
and  said  Dore,  respectively,  for  the  principal 
amount  severally  found  for  said  executors, 
and  for  the  principal  amount  severally  found 
for  said  Dore,  with  Interest  thereon  In  each 
case  at  the  rate  of  5  per  cent  per  annum 
from  the  2lBt  day  of  October,  1891,  Instead  of 
the  rate  of  6  per  cent  per  annum,  as  directed 
by  the  decree  appealed  from.  And  the  appel- 
late court  also  made  an  order  in  regard  to  the 
apportionment  and  taxing  of  the  costs  of  that 
court.  The  Indiana,  Illinois  &  Iowa  Railroad 
Company  now  prosecutes  tbla  appeal  from  the 
order  and  Judgment  of  the  appellate  court 

Walker  &  Eddy,  for  appellant  T.  P.  Bon- 
fleld,  O.  W.  Cass,  Geo.  F.  White,  and  Dent  & 
Whitman,  for  appellees. 

BAKER,  J.  (after  stating  the  facts).  There 
being  some  differences  in  the  particular  dr^ 
cumstances  of  the  case  made  by  the  execu- 
tors of  Swannell,  and  those  made  by  Dore, 
Strong,  and  Hooker,  respectively,  the  merits 
of  the  case  made  by  each  may,  to  some  ex- 
tent, properly  and  conveniently  be  separate- 
ly considered.  And  this  may  be  done  with- 
out repeating,  in  respect  to  each  (tf  the  cases, 
facts  and  rules  of  law  or  equity  that  are 
stated  in  regard  to  one  case,  and  that  are 
equally  applicable  to  the  cases  of  some  or  all 
of  the  other  appellees.  It  seems  to  us  that 
three  questions  only  arise  in  regard  to  the 
decree  in  favor  of  the  Swann^ls.  They  are 
these:  Did  John  C.  Cushman  hold  the  title 
to  the  mroperty,  at  the  time  he  conveyed  It 
to  appellant,  as  trustee  for  William  G.  Swan- 
nell and  other  bondholders?  Did  appelant 
acquire  such  title  from  Cushman  with  notice 
of  this  trust,  and  therefore  take  the  same 
subject  to  the  equities  of  Swannell?  Was 
it  proper  to  render  a  money  decree  in  favor 
of  the  executors  and  against  appellant? 

John  C.  Cushman,  at  the  sale  made  by  tlie 
master  in  chancery,  under  the  foreclosure 
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decree  In  the  circnit  court  of  the  United 
States  for  the  Northern  district  of  lUlnoia, 
hid  in  all  the  property  of  the  Plymouth, 
Kankakee  &  Pacific  Railroad  Company  as 
tmstee  for  the  bondholders,  and  he  made 
such  purchase  in  pursuance  of  a  trust  agree- 
ment, made  previous  to  the  day  of  said  mas- 
ter's sale,  between  him  and  the  holders  of 
383  bonds  out  of  388  l>ondB  of  said  railroad 
company.  In  this  trust  agreement  there 
was  emlx>died  a  plan  of  reorganization 
whereby  the  old  bondholders  were  to  re- 
ceive bonds  in  a  new  company,  to  be  organ- 
ized by  the  said  Cushman,  and  to  be  se- 
cured on  the  same  property,  such  bonds  to 
be  Issued  to  the  extent  of  $23,000  per  mile; 
the  old  bondholders  simply  oUigating  them- 
selves to  pay  to  said  trustee,  when  called 
apon,  their  proportions  of  the  expense  and 
costs  Incurred  in  the  foreclosure  proceeding, 
and  in  the  organization  of  a  new  company, 
in  the  manner  provided  by  the  terms  of  said 
trust  agreement  Nearly  all  the  bondhold- 
ers signed  this  trust  agreement  previous  to 
the  sale,  and  although  Cushman  bid  off  the 
property  at  the  master's  sale  as  tmstee  toe 
the  bondholders,  it  appears  that  a  majority 
of  the  original  holders  of  said  bonds  after- 
wards failed  to  pay  the  assessments  made 
upon  them  for  their  respective  proportions 
of  the  costs  of  the  fM'eclosure  sale  and  re- 
organization, and  it  is  therefore  claimed  by 
appellant  that  the  said  Cuslmian  was  ab- 
solved from  the  obligation  and  burden  as- 
sumed by  him  under  the  terms  of  said  trust. 
Cushman  had  a  right  to  abandon  the  sale, 
and  to  refuse  to  complete  the  same,  because 
of  the  failure  of  a  sufllcient  number  of  bond- 
holders to  respond  to  his  call  for  their  shares 
of  the  assessment  This  would  have  left 
the  mortgaged  property  still  under  the  lien, 
and  subject  to  the  equities  of  Swannell  and 
the  other  bondholders.  A  resale  could  have 
been  had  und^  the  decree,  and  the  value 
of  the  property  thereby  applied  in  payment 
of  their  demands.  But  having,  however,  bid 
off  the  property  as  trustee  f<v  Swannell  and 
others,  and  liaving  proceeded  to  complete 
the  purchase  made  by  him  as  their  trustee, 
he  must  be  held  to  be  absolutely  botmd  by 
all  the  terms  of  said  trust  until  released 
therefrom  by  the  appellee,  Swannell,  and  the 
other  bondholders.  Swannell  entered  into 
this  trust  agreement  and  delivered  his  bonds 
to  Cushman.  He  paid  all  assessments  made 
upon  him  by  Cushman  as  such  trustee,  and 
the  money  so  paid  by  Swannell  to  Cushman 
was  actually  and  In  fact  retained  and  used 
by  Cushman  to  make  up  the  sum  of  money 
necessary  to  complete  the  purchase  made 
by  him  at  the  master's  sale.  And  William 
Q.  Swannell  never  withdrew  his  bonds,  or 
received  back  frmn  Cushman  any  portion  of 
the  assessments  paid  to  him  as  trustee  to 
perfect  such  sale,  and  never  in  any  manner 
released  Cushman  from  any  of  the  duties 
or  obligations  imposed  upon  him  by  the  trust 
agreement  entered  into  between  them  prior 


to  the  day  of  said  master's  sale.  John  C 
Cushman  could  not,  therefore,  divest  him- 
self of  any  of  the  obligations  lmx>oaed  by 
said  trust  agreement  without  Swannell's 
consent  The  matter  of  the  relation  exist- 
ing between  John  C.  Cushman  and  Joel  D. 
Harvey,  respectively,  and  the  bondholders 
who  had  placed  their  bonds  in  the  bands  at 
Cushman,  was  before  this  court  in  Cushman 
V.  Bonfleld.  139  lU.  219,  28  N.  E.  937.  We 
there  held  that  Cushman  had  bid  off  the 
property,  rights,  and  franchises  of  the  Plym- 
outh, Kankakee  &  Pacific  Railroad  Com- 
pany as  trustee  of  such  bondholders,  and 
that  the  trust  created  was  impressed  upon 
and  followed  the  title,  which  was  subse- 
quently perfected  in  Cushman  by  the  execu- 
tion of  the  master's  deed,  made  in  pursuance 
of  such  sale,  and  continued  up  to  the  time 
of  the  conveyances  by  which  the  railroad 
property  became  vested  In  the  Indiana,  Illi- 
nois &  Iowa  Railroad  Company;  and  also 
held  that  it  was  fairly  to  be  inferred,  from 
the  terms  of  the  indemnity  bonds  given  by 
Harvey  to  Cushman  at  the  time  the  latter 
conveyed  the  property  to  the  Indiana,  Illi- 
nois &  Iowa  Railroad  Company,  as  well  as 
otherwise  cleaiiy  shown  by  the  evidence, 
that  Harvey  had  full  knowledge  of  the  trust 
reposed  in  Cushman,  and  of  the  equitable  In- 
terests of  Bonfleld  and  the  other  bondhold- 
ers in  the  iHroperty,  and  that  said  Harvey 
having  in  his  possession  the  proceeds  of 
trust  property,  the  law  charges  him,  also, 
OS  trustee,  and  holds  him  accountable  as 
such.  And  we  may  here  odd  that  the  case 
appearing  in  this  record  in  favor  of  Swan- 
nell is  in  aU  respects  like  the  case  made 
out  for  Bonfleld  in  the  former  litigation,  the 
only  substantial  difference  being  that  there 
the  r^ief  was  granted  against  Cushman  and 
Harvey  personally,  while  here  the  decree 
went  against  the  a];q;>ellant  corporation. 

This  brings  us  to  the  question  whether  the 
Indiana,  lUincris  &  Iowa  Railroad  Company 
had  notice  of  the  trust  and  of  tlie  restrictions 
and  limitations  upon  the  title  of  Cushman,  at 
the  time  that  it  received  the  conveyance  of  the 
property  from  him.  The  record  shows  that 
said  taibxad  company  was  organized  on  July 
8,  1881;  that 't  vras  organized  by  Harvey  for 
the  express  purpose  of  receiving  from  Cush- 
man title  to  the  property,  rights,  and  fron- 
(diises  of  the  Plymouth,  Kankakee  &  Padflc 
Railroad  Company;  and  that  on  July  11, 
1881,  three  days  after  its  organization,  Cuab- 
man  made  to  it  a  quitclaim  deed  for  the  same. 
And  on  the  day  the  deed  was  given,  Harvey 
executed  to  Cushman  an  indemnifying  bond, 
in  the  sum  of  $00,000,  conditioned  tbat  he 
would  iioLd  Cushman  barmless  against  all  loss, 
cost  damage,  or  expense  to  which  the  bond- 
holders of  the  Plymouth,  E^ankakee  &  Pa- 
ciflc  Railroad  Company,  or  any  of  them,  ex 
any  other  person  or  persons,  may  seek  to  sub- 
ject him,  by  reason  of  the  conveyances,  and 
pay  all  judgments,  costs,  and  expenses  In- 
curred, B.warded,  or  rendered  against  him  In 
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•or  antt  or  proeeedlng  growing  out  of  tbe 
oonTeyanee,  or  bis  tmsteeshlp  for  the  tioldras 
of  any  of  the  bonds  of  said  Plymouth,  E^an- 
kakee  &  Pacific  Bailroad  Conqnny.  From 
the  date  of  tbe  organization  of  appellant,  and 
at  the  time  Cushman  executed  to  it  the  quitr 
claim  deed  for  the  trust  property,  and  for 
many  years  thereafter,  Harvey  was  a  stock- 
bolder  in  and  director  of  tbe  company,  and 
Its  president  Tliat  Harr^  bad  full,  even 
plenary,  knowledge  of  the  trust  that  was  im- 
posed upon  Cushman,  appears  so  clearly,  and 
In  so  many  different  ways,  In  this  record,  that 
it  is  useless  to  waste  time  in  moitioning  them. 
The  knowledge  of  a  person  who  Is  a  director 
of  a  corporation,  and  its  chief  executive  offi- 
cer, must  be  regarded  as  actual  notice  to  the 
corporaticm  itself.  In  no  better  way  can  no- 
tice be  imputed  to  It  Tbe  company,  then, 
must  be  cimsldered  to  bave  taken  the  prop- 
erty covered  by  the  trust  with  full  knowledge 
of  tbe  trust  imposed  upon  it  It  bad  ample 
notice  of  the  rights  and  equities  of  Swannell 
and  the  other  bondholders,  and  it  cannot  now 
be  heard  to  say  that  it  is  an  innocent  purchas- 
er of  tbe  property  for  value.  It  took  its  title 
under  the  Cushman  conveyance,  charged  with 
all  the  conditions  and  limitations  imposed  up- 
on it  by  tbe  trust  agreement  between  Cush- 
man and  tbe  bondholders  for  whom  be  under- 
took to  act  The  railroad  company  simply 
stepped  into  Cushman's  shoes,  and  Swannell 
has  the  right  to  follow  tbe  property  and  hold 
the  company  as  bis  trustee.  The  doctrine  is 
tbat  a  purchaser  with  notice  of  a  trust,  either 
express  or  implied,  becomes  himself  a  trustee 
for  the  beneficiary  with  respect  to  the  prop- 
erty, and  Is  bound  In  tbe  same  manner  as  the 
original  trustee,  from  whom  he  purchased, 
and  this  even  though  he  is  a  ptm:haser  for  a 
valuable  consideration.  2  Pom.  Eq.  Jur.  | 
688;  27  Am.  &  Eng.  Enc.  Law,  pp.  251,  265; 
Trustees  v.  KIrwin,  25  111.  62;  Fast  v.  Mc- 
Pberson,  98  111.  406;  Cushman  v.  Bonfield. 
139  ni.  219,  28  N.  B.  937;  Insurance  Co.  v. 
Slee,  123  lU.  57,  12  N.  E.  543;  PhlUlps  v. 
Commissioners,  119  Dl.  626,  10  N.  B.  230. 

Tbe  remaining  question  in  regard  to  tbe 
Swannell  claim  has  referoice  to  the  propriety 
of  a  money  decree  against  appellant  tor  the 
value  of  bonds  such  as  should  have  been  Is- 
sued according  to  tbe  terms  of  tbe  trust  agree- 
ment Tbe  circuit  court  first  entered  an  in- 
terlocutory decree,  that  appellant,  within  60 
days  from  the  date  of  such  decree,  execute 
and  deliver  bonds  such  as  called  for  by  the 
original  plan  of  reorganization,  secured  by 
mortgages  as  therein  provided;  but  appel- 
lant failed  and  refused  to  comply  with  tlie  re- 
quirements of  such  decree.  And  thereupon 
the  court  entered  a  final  decree  against  appel- 
lant for  the  value  of  such  bonds,  as  shown  by 
the  report  of  tbe  master  and  tbe  evidence  re- 
ported therewith,  together  with  interest  from 
tlie  date  of  the  report,  and  awarded  execu- 
tion therefor  and  for  costs,  as  upon  a  judg- 
menc  at  law.  Harvey  received,  as  considera- 
tion for  the  transfer  of  the  property,  rights,  and 
T.4lN.B.no.22— 63 


franddaes  of  the  Plymouth,  Kankakee  &  Pa- 
cific Bailroad  Company  to  the  Illinois,  Indiana 
&  Iowa  Bailroad  Company,  paid-up  stock  to 
the  amount  of  $150,000  in  the  Western  Air 
Line  Construction  Company,  a  corporation 
formed  under  tbe  laws  of  the  state  of  Iowa  for 
the  purpose  of  completing  tbe  constructixHi  of 
tbe  railroad  in  question.  According  to  tbe 
testimony  of  MeekUng,  an  experienced  railroad 
builder,  who  went  over  the  railroad  In  1880 
or  1881  at  Harvey's  request,  he  and  said  en- 
gineer agreed  that  the  property  in  its  then 
condition,  as  left  by  the  Plymouth,  Kankakee 
&  Pacific  Bailroad  Company,  was  of  the  value 
of  $900,000.  It  appears  from  the  tesdmony  of 
Harvey  tliat  the  original  capital  stock  of  tbe 
construction  company  was  $1,000,000;  that  be 
got  $150,000  of  this  stock,  paid  up,  for  the 
property  of  the  old  railroad  company;  that 
the  other  parties  in  interest  paid  for  tbe  resi- 
due of  tbe  stock  in  cash;  and  tbat  said  stock 
was  then  worth  its  par  value,  but  it  lias  since 
so  declined  in  value  as  that  there  have  been 
some  sales  of  it  as  low  as  eight  cents  on  the 
dollar.  It  would  be  inequitable  and  unjust, 
and  a  destruction  of  tbe  contract  rights  of  tbe 
bondbcdders,  to  now  compel  them  to  receive,  in 
satisfaction  of  tb^  claims,  their  respective 
proportionate  sliares  (^  said  $150,000  construc- 
tion company  stock,  that  is  now  almost  worth- 
less, on  the  ground  that,  in  the  plan  of  reor- 
ganization, there  was  direct  authority  to  the 
trustee  to  sell  and  transfer  all  the  right,  title, 
and  Interest  In  the  property  of  every  bond- 
holder becoming  a  party  to  such  plan  of  reor- 
ganization, and  under  tbat  authority  it  waa 
sold  and  transferred  to  appellant  for  $150,000 
In  construction  company  stock.  Tbe  power 
authorizing  tbe  trustee  to  sell  and  transfer, 
"providing  he  shall  deem  it  tor  our  interest  to 
make  such  transfer,"  was  coupled  with  tbe 
provision  that  he  should  "receive  for  us,  in  ex- 
change therefor,  such  securities  as  are  provid- 
ed for  by  tbe  plan  of  reorganization  hereto  an- 
nexed for  our  respective  interests  in  tbe  prop- 
erty purchased."  And  tbe  securities  for  which 
provision  was  made  In  tbe  plan  of  reorganiza- 
tion were  tbat  tbe  bondholders  should  receive 
new  bonds  for  tbe  principals  of  their  di 
bonds,  secured  by  a  first  mortgage  on  the  rail- 
road property,  not  exceeding  $23,000  i>er  mile 
of  the  main  track,  and  second  mortgage  or  in- 
come bonds  for  the  coupons  and  accrued  in- 
terest due  on  their  existing  first  mortgage 
bonds.  It  is  suggested  that,  in  Cushman  v. 
Bonfield,  supra,  it  was  in  effect  held  that  tbe 
purchase  price  received  by  Harvey,  as  the 
value  of  the  property  at  the  time  of  the  con- 
version, was  a  tnist  fund,  to  be  held  for  dis- 
tribution among  all  the  bondholders,  in  accord- 
ance with  their  respective  equities,  and  the  in- 
timation seems  to  oe  that  that  case  is  an  au- 
thority that  the  particular  relief  granted  In 
this  case  Is  improper.  Tbe  Bonfield  Case  es- 
tablishes that  a  personal  decree  against  Har- 
vey and  Cushman  was  proper  relief  for  a 
cotut  of  chancery  to  grant,  but  it  was  not 
there  held  that  it  was  the  only  relief  admissi- 
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ble  under  the  drcnmstancee  of  the  transaction. 
The  beneficiary  In  a  trust  Is  not  bonnd  to  en- 
force an  Individual  liability  against  the  trus- 
tee, for  he  has  the  alternative  remedy  of  fol- 
lowing the  trust  property.  Bradley  v.  Luce, 
»9  ni.  234;  Long  v.  Fox,  100  Dl.  43;  Brelt  v. 
Yeaton,  101  lU.  242;  27  Am.  &  Eng.  Enc. 
Law,  p.  261,  and  authorities  cited  In  note  4. 
In  the  Bonfleld  Case  the  clianceUor  granted 
one  mode  of  relief,  while  in  this  case  he  al- 
lowed appellees  to  follow  the  property  Into  the 
hands  of  appellant. 

In  the  matter  of  the  Intervening  petition 
of  Patrick  Dore,  It  appears  that  Dore,  the 
owner  of  seven  bonds,  became  a  party  to 
the  trust  agreement  of  November  21,  1876, 
and  duly  executed  and  delivered  to  Cushman 
a  power  of  attorney  authorizing  him  to  act 
in  respect  to  said  bonds  In  purchasing  the 
property  and  disposing  of  the  same;  that  he 
delivered  said  bonds  to  Cushman,  and  paid 
to  him  the  two  assessments  called  for,  to  be 
used  In  perfecting  title  in  Cushman  for  the 
benefit  of  the  bondholders,  said  assessments 
amounting  to  $35  and  $28,  respectively.  And 
<3ushmau  testifies  that  this  money,  so  re- 
ceived "was  used  in  the  costs  and  expenses 
of  the  foreclosure  proceedings  In  the  United 
States  court."  The  sole  and  only  difference 
between  the  case  of  Dore  and  that  of  Swan- 
neU  Is  that,  on  July  9,  1881,  Cushman  band- 
ed back  to  Dore  his  seven  bonds,  and  took 
from  him  a  receipt  and  discharge  which 
reads  as  follows:  "Chicago,  111.,  July  9, 
1881.  I  have  this  day  received  from  John 
C.  Cushman  seven  first  mortgage  bonds  of 
the  Plymouth,  Kankakee  &  Pacific  Railroad 
Company,  numbered  440,  441,  443,  444,  445, 
448,  and  449,  with  interest  coupons  thereto 
attached,  numbered  from  6  to  60,  inclusive. 
And  I  hereby  release  said  Cushman  from  all 
further  duty  or  liability  in  connection  there- 
with, as  my  attorney  or  representative,  and 
agree  to  hold  him  harmless  therein,  and 
waive  all  rights  that  I  may  have  attained 
through  or  by  him."  It  appears  that  Cush- 
man tried  to  Induce  Dore  to  assign  his  in- 
terests to  Harvey  for  fil3,  but  that  Dore  re- 
fused to  accept  the  offer,  saying  he  would 
rather  lose  It  aU.  Cushman  told  him  that  he 
had  nothing  more  to  do  with  the  road,  that 
he  could  do  nothing  more  for  him,  and  for 
him  to  go  and  see  Mr.  Harvey,  and  gave 
him  Mr.  Harvey's  address.  Thereupon  Dore 
demanded  his  bonds,  and  they  were  deliv- 
ered to  him  upon  bis  signing  the  receipt  In 
question.  It  Is  manifest  from  the  evidence 
that,  when  he  received  his  bonds  back  from 
Cushman,  on  July  0,  1881,  It  was  his  Inten- 
tion and  purpose  to  Insist  upon  his  rights, 
and  claim  his  Interest  in  the  property  cov- 
ered by  the  decree  of  foreclosure.  Even  If 
effect  can  be  given  to  the  release  from  fur- 
ther duty  and  from  liability,  and  to  the  waiv- 
er of  rights  embodied  in  the  receipt,  yet  such 
release  and  waiver  do  not  affect  the  equi- 
table rights  enforced  by  the  decree  herein. 
The  relief  granted  by  the  court  Is  not  a  per- 


sonal decree  against  Cushman,  and  IS  not  as 
enforcement  of  his  personal  liablltty  as  trus- 
tee; and  the  rights  which  the  decree  en- 
forces are  not  rights  or  equities  whldi  Dore 
obtained  by  or  through  Cushman,  but  rigbtx 
and  equities  which  were  vested  in  Dore  un- 
der and  by  virtue  of  the  mortgage  and  de- 
cree of  foreclosure.  Wipe  out  the  bid  <rf 
Cushman,  and  the  acts  Aone  by  him,  yet  tbe 
equities  of  Dore  In  the  property  of  the  Plym- 
outh, Kankakee  &  Pacific  Railroad  Com- 
pany still  exist,  and  the  fact  still  remains 
that  appellant  has  converted  that  property  to 
Its  own  use,  with  full  notice  and  knowledge 
of  such  equities. 

The  difference  between  tbe  case  of  Sam- 
uel W.  Strong  and  that  of  Dore  is  this:  Both 
the  assessments  paid  by  the  latter  were  used 
In  perfecting  the  title  in  Cushman,  while, 
of  the  two  assessments  paid  by  Strong,  one, 
that  for  f  15,  was  so  used,  while  the  other  fl2 
was  returned  to  Pearce,  the  agent  of  Stnuig. 
The  circumstances  under  which  this  was 
done  may  be  stated.  Strong  gave  to  Pearce 
a  written  order  as  follows:  "Yoi)  will  please 
deliver  to  L.  G.  Pearce,  Esq.,  on  presenta- 
tion of  this  order,  which  shall  be  your  re- 
ceipt In  full,  and  a  complete  discharge  from 
all  liability,  tliree  first  mortgage  bonds  of 
the  Plymouth,  Kankakee  &  Pacific  RalUroad 
Company,  being  numbers  426,  427,  and  386, 
for  one  thousand  dollars  each,  and  coupons 
thereto  attached,  together  with  the  power  of 
attorney  authorizing  you  to  act  as  trustee 
to  represent  said  bonds."  Cushman  swears 
that  he  drafted  this  order,  and  that  Strong 
had  frequently  talked  with  him,  and  knew 
that  the  plan  of  reorganization  had  complete- 
ly failed.  Of  course,  the  discharge  from  lia- 
bility In  this  order  did  not  work  the  resnlt 
of  releasing  the  equities  that  Strong,  as  a 
bondholder,  had  In  the  property  and  under 
the  decree.  If  it  be  urged  that  the  Swannell 
suit  was  brought  only  on  behalf  of  himself 
and  such  other  holders  of  the  bonds  of  the 
Plymouth,  Kankakee  &  Pacific  Railroad  Com- 
pany as  are  similarly  situated,  and  that  said 
suit  proceeds  directly  upon  the  theory  of  the 
trust  agreement  made  between  Cushman  and 
the  bondholders,  and  that,  therefore,  these 
general  equities  of  Dore  and  of  Strong  in  the 
railroad  property,  and  under  the  decree  of 
foreclosure,  do  not  arise,  and  are  not  in- 
volved In  the  original  suit  of  Swannell,  and 
consequently  not  here  enforceable,  we  may 
say  that  we  regard  what  is  hereinafter  said 
in  respect  to  the  intervening  petition  of  Henry 
M.  Hooker,  and  In  respect  to  the  cases  made 
on  the  petitions  of  Dore  and  of  Strong,  as 
conclusive  against  any  such  suggestions  or 
result 

It  appears  that  the  Third  National  Bank 
of  Chicago  formerly  held  the  25  bonds  which 
its  receiver  afterwards  sold  to  Hooker,  and 
which  Hooker  now  owns.  The  bank  was  a 
party  to  the  trust  agreement,  and  gave  to 
Cushman  a  power  of  attorney  authorizing  him 
to  purchase  the  railroad  property  at  the  mas- 


Digitized  by 


Google 


m.) 


ifAXWELL  V.  PEOPLE. 


99S 


tei'a  sale  tar  Ua  benefit,  and  to  receive  tor  It 
new  bonds  In  a  reorganized  company,  and  de- 
liTered  to  him  said  25  bonds.  Cusbman,  on 
January  12, 1877,  acting  under  tbe  tmst  agree- 
ment, bid  ^,000  for  the  property  at  the  mas- 
ter's sale,  that  being  deemed  sufficient  to  pay 
costs  and  expenses,  and  It  was  struck  oS  to 
him,  as  trustee  of  the  bondholders.  He  bid 
In  the  property  f<M:  the  benefit  of  the  bank, 
as  well  tifi  for  the  benefit  of  other  stockholders. 
Neither  of  the  two  assessments  made  on  the 
bank  were  paid,  either  by  the  bank  or  the  re- 
ceiver. Quite  a  considerable  time  thereafter 
Cushman  returned  the  bonds  and  tbe  power 
of  attorney  to  the  receiver,  lliere  was  no  re- 
scission of  the  trust  agreement,  either  as  to 
the  assignor  of  Hooker,  or  Strong,  or  I>or& 
Neither  the  return  of  the  bonds  and  the  power 
of  attorney  to  the  receiver  of  the  bank,  to 
Strong,  and  to  Bore,  respectively,  nor  the  resti- 
tution to  Strong  of  the  $12,  received  for  the 
last  assessment,  nor  the  failure  of  the  bank 
and  Its  receiver  to  respond  to  assessments, 
nor  the  release  and  discharge  contained  In  the 
order  signed  by  Strong,  nor  the  release  and 
the  waiver  of  rights  embodied  in  the  receipt 
of  Dore,  worked  such  a  rescission  as  to  the 
rights  and  interests  of  either  of  the  inter- 
veners. It  Is  a  fundamental  condition  of  the 
law  governing  the  rescission  of  contracts  that 
the  parties  must  be  restored  to  their  original 
positions  as  nearly  as  possible.  Cushman 
could  not  retain  his  bid,  made  in  his  capacity 
of  trustee  of  Dore,  Strong,  the  bank,  and 
other  creditors,  and  his  claim  upon  the  prop- 
erty of  the  railroad  company,  obtained  by 
means  of  the  powers  of  attorney  and  the 
trust  agreement,  and  yet  successfully  main- 
tain that  the  contract  and  agreement  between 
him  and  said  bondholders  was  rescinded,  and 
that  tlie  trust  relations  existing  between  him 
and  them  were  at  an  end.  He  could  not 
shake  off  the  trust  without  abandoning  his 
bid  and  all  claim  to  the  property.  This  he 
did  not  do,  but  procured  a  confirmation  of 
the  sale  to  himself,  and  a  vesting  In  himself 
of  the  title  to  the  property  which  was  the  sub- 
ject of  the  trust.  If  he  had  thrown  up  his 
bid  and  abandoned  all  claim  to  the  property, 
then  these  Intervening  bondholders,  and  the 
other  bondholders  tn  whose  Interest  the  mort- 
gage was  foreclosed,  could  readily  have  pro- 
cured a  resale  of  the  property  and  the  appli- 
cation of  tbe  proceeds  of  such  sale  in  pay- 
ment  of  their  bonds.  The  plan  of  reorganiza- 
tion and  the  powers  of  attorney  defined  the 
relations  between  the  holders  of  the  bonds 
and  Cushman,  and  gave  Cushman  whatever 
interest  he  had  in  the  property,  and  whatever 
power  he  had  In  the  event  any  of  tbe  bond- 
holders failed  in  making  payment  of  assess- 
ments for  costs,  expenses,  and  fees.  This 
plan  of  reorganization  and  these  iwwers  of  at- 
torney made  no  provision  by  virtue  of  which 
Cushman  could  forfeit  the  rights  and  inter- 
ests of  any  of  the  bondholders  who  were  tiar- 
ties  to  the  trust  agreement  The  authority 
giveu  to  enforce  payment  of  asbess  moats  is 


carefully  and  spedflcially  pointed  out  In  Item 
4.  of  the  plan  of  reorganization.  It  is  there 
provided  that  the  trustee  may  borrow  the  pro 
rata  shares  of  bondholders  who  fail  to  pay 
their  shares  of  the  purchase  money,  "or  any 
other  person  may  provide  the  same,  and  any 
sum  80  borrowed  or  provided  for  such  purpose 
shall  be  repaid,  with  Interest  at  the  rate  of 
ten  per  cent  per  annum  by  the  bondholders 
for  whose  benefit  it  was  borrowed  or  pro- 
vided, before  he  shall  be  entitled  to  receive 
any  bonds  or  other  proceeds  of  such  sale  from 
said  trustee;  and  should  such  sum,  with  in- 
terest, remain  due  and  unpaid  for  one  year 
from  the  date  of  its  advancement  said  trus- 
tee shall  upon  demand  by  the  party  making 
such  advance,  sell  the  interest  of  said  bond- 
holders in  the  proceeds  of  said  sale  at  public 
auction,  giving  ten  days'  notice  thereof  In 
some  dally  newspaper  of  the  city  of  Chicago, 
of  the  time  and  place  of  sale,  to  the  highest 
bidder  thereof  for  cash,  and  after  paying  costs 
of  such  sale,  and  the  money  and  interest  there- 
on before  advanced,  said  trustees  shall  pay 
the  residue,  if  any,  to  said  bondholder,  or  his 
legal  representative,  on  demand."  It  Is  claim- 
ed that  the  eqtiitles  of  Dore,  Strong,  and 
Hooka*  are  not  the  same  as  the  equitable 
rights  of  Swannell,  and  that,  therefore,  they 
cannot  come  in  under  his  bill,  and  are  not 
entitled  to  the  same  relief.  We  think  that 
the  gist  of  the  original  bill  Is  the  relation  of 
trustee  and  cestui  que  trust  that  existed  be- 
tween Cushman  and  the  bondholders  by  virtue 
of  the  powers  of  attorney  and  the  plan  of  re- 
organization, the  violation  of  the  trust,  and 
the  transfer  of  the  property  with  notice  to 
appellant  All  the  bondholders  who  were  par- 
ties  to  the  trust  agreement  had  a  beneficial 
interest  In  this  property,  were  In  equity  tbe 
real  owners  of  It,  and  in  equity  to  be  regarded 
as  tenants  In  common.  The  difference  be- 
tween the  cases  of  Swannell,  Dore,  Strong,  and 
Hooker  we  regard  as  simply  differences  in 
the  immaterial  circumstances  of  each  particu- 
lar case.  There  is  such  a  community  of  right 
and  Interest  among  the  appellees  in  the  ques' 
tion  at  issue,  and  In  the  remedy,  as  make> 
it  admissible  that  the  intervening  petitioners 
should  come  in  under  the  original  bill  of 
Swarmell.  Pom.  Bq.  Jur.  {  269;  Walker  y. 
Matthews,  58  BL  196;  Railroad  Go.  v.  Schuy- 
ler, 17  N.  T.  592. 

Tbe  Judgment  of  the  appellate  court  is  af- 
firmed.   Affirmed. 


(US  111.  248) 

MAXWBLL  V.  PEOPLE.* 
(Supreme  Court  of  lUbioii.     Oct  16.  1806.) 

SWIMSLINO—  COWTIDENCB  OaMB  —  IMDICTMENT  — 

iNBTRUOTtONS. 

1. 1  Starr  &  G.  St  p.  782,  c.  88,  par.  143, 
i  98,  which  provides  a  punishment  for  "every 
person  who  shall  obtain  or  attempt  to  obtain, 
from  any  other  person  or  persons,  any  money 


1  Reported  by  Lotiis  Bolsot,  Jr.,  Esq.,  of  the 
Chicago  bar. 
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or  propertj,  by  means  or  hj  use  of  any  false  or 
bogns  checks,  or  br  any  other  means,  instmment 
or  device,  common^  called  the  confidence  game," 
applies  to  all  cases  of  swindling  in  which  advan- 
tage is  taken  of  the  confidence  reposed  by  the 
victim  in  the  swindler,  even  though  no  false  or 
bogus  checks  or  other  commercial  paper  are  used. 

2.  Under  1  Starr  &  C.  St  c.  38,  par.  468,  i 
0,  which  declares  any  indictment  sufficient  which 
states  the  offense  in  the  terms  of  the  statute  cre- 
ating it,  and  paragraph  144,  S  99.  which  declares 
that  in  indictments  under  section  96  it  shall  be 
a  sufficient  statement  of  the  offense  to  charge 
that  defendant  did  feloniously  obtain  or  attempt 
to  obtain  from  a  person  named  his  money  or 
property  by  means  and  by  use  of  the  confidence 
game,  an  indictment  charging  that  defendant  did 
"iinlawfully,  willfully,  and  feloniously  obtain 
fiom  [complainant]  $15  of  his  money,  of  the  val- 
ue of  $15,  by  means  and  by  use  of  the  confidence 
game,"  sufficiently  describes  the  offense. 

3.  Where  the  evidence  shows  that  the  swin- 
dling was  done  by  means  of  a  trick  at  cards,  and 
that  the  victim,  by  means  of  false  representa- 
tions in  regard  to  the  uses  of  such  cards,  was  in- 
duced to  take  an  interest  therein,  it  Is  proper 
to  charge  that  if  defendant,  by  false  representa- 
tion and  encouragement,  induced  the  victim  to 
part  with  his  money,  he  should  be  found  guilt?. 

Error  to  circait  court,  Jackson  county;  Jo- 
seph P.  Robarts,  Judge, 

Indictment  of  Thomas  Maxwell  for  obtain- 
ing money  by  means  of  the  confidence  game. 
Defendant  waa  convicted,  and  he  brings  er- 
ror.    Affirmed, 

The  first  Instruction  given  tor  the  prosecu- 
tion was  as  follows:  "(1)  If  you  believe  from 
the  evidence  In  this  case,  t>eyond  a  reasonable 
doubt,  that  the  defendant,  Thomas  Maxwell, 
by  false  representation  and  encouragement. 
Induced  the  prosecuting  witness,  Simon  P. 
Rudeslll,  to  part  With  fifteen  dollars  of  his 
money  by  a  trick  at  cards,  or  any  other  device 
or  trick.  In  manner  and  form  as  charged  in 
the  Indictment,  then  the  defendant  is  guilty, 
as  charged  In  the  indictment,  and  you  should 
find  the  defendant  guilty." 

This  is  an  indictment  against  plaintiff  in 
error  and  one  Anderson  for  obtaining  money 
from  one  Simon  P,  Rudeslll  by  means  of  the 
confidence  game.  The  two  counts  of  the  in- 
dictment are  as  follows:  "The  grand  Jurors, 
chosen,  selected,  and  sworn  in  and  for  the 
county  of  Jackson,  in  the  name  and  by  the 
authority  of  the  people  of  the  state  of  Illinois, 
upon  their  oaths  present  that  Thomas  Max- 
well and  WiUlam  Anderson,  late  of  the  coun- 
ty of  Jackson  and  state  of  Illinois,  on  the 
third  day  of  November,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  ninety- 
three,  at  and  within  the  county  aforesaid,  did 
then  and  there  unlawfully,  willfully,  and 
fdonlously  obtain  from  one  Simon  P.  Rudeslll 
fifteen  dollars  of  his  money,  of  the  value  of 
fifteen  dollars,  by  means  and  by  use  of  the 
confidence  game,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  same 
people  of  the  state  of  Illinois.  And  the  grand 
jurors  aforesaid,  chosen,  selected,  and  sworn 
in  and  for  the  county  of  Jackson  aforesaid, 
in  the  name  and  by  the  authority  of  the  peo- 
ple of  the  state  aforesaid,  upon  their  oaths 
aforesaid,  do  further  present  that  the  said 


Thomas  Maxwell  and  wmiam  Andetsim,  late 
of  the  county  of  Jackson  and  state  aforeaald. 
on  the  3d  day  of  November,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and 
ninety-three,  at  and  within  the  county  afore- 
said, did  then  and  there  unlawfully  and  feloni- 
ously obtain  from  one  Simon  P.  Rudeslll  three 
United  States  legal  tender  treasury  notes  for 
the  payment  of  fifteen  dollars,  the  personal 
property  then  and  there  of  the  said  Simon  P. 
Rudeslll,  by  means  and  by  use  then  and  there 
of  the  confidence  game,  contrary  to  the  f<xin 
of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  same 
people  of  the  state  of  Illinois."  Anderson 
pleaded  guilty.  Plaintiff  in  error  pleaded  not 
guilty.  The  only  testimony  Introduced  by  the 
state  was  that  of  the  prosecuting  witness,  Si- 
mon P.  RudesIU.  The  accused  Introduced  no 
evidence.  At  the  close  <^  RudesUl's  testi- 
mony, the  defendant  demurred  to  the  evi- 
dence, and  moved  to  exclude  it  from  the  Jury. 
The  motion  was  overruled,  and  defendant  ex- 
cepted. Seven  instructions  were  given  on  be- 
half ot  the  people,  and  seven  on  behalf  ot 
the  defendant.  The  Jury  returned  a  verdtct 
of  guilty,  fixing  the  punishment  at  imprlsMi- 
ment  In  the  penitentiaiy  for  five  years,  and 
finding  the  age  of  the  defendant  to  be  26 
years.  Motions  for  new  trial  and  in  arrest  ot 
Judgment  were  made  and  overruled,  to  which 
rulings  exceptions  were  taken.  Judgment 
was  rendered  and  sentence  prcmounced  in  ae> 
cordance  with  the  verdict  The  case  is 
brought  h&ee  by  writ  of  error  from  that  court 
The  facts  are  substantially  as  foUowa: 
Rudeslll,  a  farmer,  25  years  old,  while  on  his 
way,  with  his  wife  and  child,  from  Cape 
Oiraxdean,  Missouri,  to  Hamilton  county,  Illi- 
nois, was  detained  at  Carbondale,  Jackacn 
county,  waiting  for  a  train  to  go  north  on  tiie 
Illinois  Central  Railroad,  cm  November  3, 
1883.  While  he  was  walking  on  the  platform 
of  the  depot,  he  was  accosted  by  Maxwell,  the 
plaintiff  in  error,  who  asked  him  if  be  was 
traveling,  and  was  told  that  he  was  going 
north  to  Ashley,  and  from  there  to  Dahlgren. 
Maxwell  then  asked  him  if  he  would  throw 
some  bills  along  the  road  for  him,— bills  for 
clothing  and  a  lottery.  He  told  RudesUI  that 
he  would  pay  him  for  his  trouble,  saying 
that  he  could  take  the  bills,  and,  when  the 
train  stopped,  distribute  them  on  the  plat- 
form. Rudeslll  agreed  to  do  so,  and  Bfaxwdl 
said  he  would  go  and  get  the  bills,  and  be 
back  soon.  RudesUI  then  went  back  into  the 
ladies'  waiting  ro<»n,  where  his  wife  and 
baby  were.  "Pretty  soon  Maxwell  came  back, 
and  took  me  in  a  little  closet,  and  showed 
me  the  secret  He  had  some  cards,  four  or 
five  or  six,  about  three  Inches  long,  and  about 
an  inch  and  a  half  wide,  blank  on  one  sid& 
One  had  writing  on  it,  '500'  in  figures,  and  be- 
low it  was  'Fifty  cents,'  Maxw^  said  that 
was  fifty  cents  a  draw.  'You  draw  one  ot 
the  cards,  and  you  get  fifty  cents'  worth,  or 
two  dollars'  worth,  or  two  dollars  and  a  balTs 
worth.'    He  sbowed  me  a  card  that  had  a  'C 
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on  It,  that  began  to  spell  'Clothing,'  and  said: 
'Do  yon  see  that  dot  In  the  middle  of  the 
"0"?'  I  said  I  did,  and  he  said  that  was 
the  card  to  draw,  and  doubled  them  orer  in 
his  hand.  I  took  out  the  card,  and  it  tiad 
the  'C  on  it  with  a  dot  in  it  Just  then 
William  Anderson  came  in,  and  Maxwell  said 
something  about  his  not  being  concerned  in 
it.  Anderson  said  he  had  a  right  to  be  tliere. 
Maxwell  said:  'W^,  I  can  show  it  to  him, 
too.'  And  he  showed  him  the  cards,  and 
told  him  to  draw.  Anderson  drew,  and 
missed  It  Anderson  said:  'I  will  l>et  you 
twenty  dollars  you  can't  draw  it'  Maxwell 
said:  'I  will  bet  you  thirty  didlars;  I  have 
got  a  check  here  for  thirty  dollars,  and  I  will 
bet  you  thirty  dollars  that  I  can.'  Anderson 
said  he  did  not  want  any  checks,— he  wanted 
cash;  and  he  went  down  in  his  pocket,  and 
got  the  money.  I  said:  'Mr.  Maxwdl,  I  can 
let  you  hare  it'  And  he  said,  'All  right,'  and 
took  the  money,  and  put  it  np.  Anderson 
took  the  cards,  and  handed  them  to  Maxwell 
to  draw.  MaxweH  said:  'Yon  can  draw  tt.' 
I  thought  all  I  had  to  do  was  to  draw  that 
card  with  a  dot  in  the  'C  I  could  see  it  I 
plain,  but,  when  I  drew  it,  somehow  I  missed;  | 
I  drew  the  wrong  card.  Maxwell  said:  \ 
'Now,  you  d tod,  see  what  you  have  done. 

00  back  in  the  ro<nn,  and  sit  there  for  thirty 
minutes,  and  I  will  go  and  get  the  money 
at  the  bank.'  He  did  not  come  back.  Ue 
did  not  present  the  check  to  me.  He 
reached  in  his  pocket  as  though  he  was  go- 
ing to  bring  it  out  I  did  not  see  any  note, 
check,  or  anything  of  the  kind.     I  told  him 

1  would  let  him  have  fifteen  dollars;  I  let 
him  have  fifteen  dcdlars,  and  he  was  to  give 
it  back  to  me.  I  do  not  mean  to  state  that 
he  offered  me  any  Bort  of  Instmment  for  this 
money.  Maxwell  never  oIFered  me  any  bogus 
check  or  note,  or  bogus  draft  It  was  Just  a 
trick  with  cards,  with  a  dot  in  the  'O.' "  Then 
RndeslU  went  out  on  the  platform,  and  made 
some  inquiries  as  to  Maxwell.  The  police, 
who  had  suspicions  of  Maxwell,  informed  him 
that  Maxwell  and  Anderson  had  Just  Jumped 
on  a  freight  train  on  the  Illinois  Central,  and 
had  gone  south.  Rudeslll  asked  the  police- 
man to  telegraph  south,  and  have  them  arrest- 
ed, which  was  done.  Anderson  was  the  part- 
ner and  confederate  of  Maxwtil. 

J.  F.  Taylor,  for  plaintiff  In  error.  M.  T. 
Moloney,  Atty.  Gen.,  and  John  M.  Herbert, 
State's  Atty.  (T.  J.  Scofleld  and  M.  L.  New- 
ell, of  counsel),  for  the  People. 

MAORUDER,  J.  (after  stating  the  facts). 
1.  Objection  is  made  to  the  Indictment  upon 
the  ground  that  it  does  not  embrace  In  its 
averments  every  criminal  fact  that  is  mate- 
rial to  the  punishment  sought  to  be  inflicted. 
It  is  insisted,  in  other  words,  that  the  in- 
dictment should  specify  all  the  facts  with 
snch  certainty  that  the  offense  may  Judicial- 
ly appear  to  the  court.  We  do  not  regard 
the  indictment  as  bad,  for  the  reason  thus 


stated.  Section  98  of  division  1  of  the  Crim- 
inal Code,  under  which  the  indictment  was 
found,  is  as  follows:  "Every  person  who 
shall  obtain  or  attempt  to  obtain,  from  any 
other  person  or  i)ersons,  any  money  or  prop- 
erty, by  means  w  by  use  of  any  false  or 
bogus  checks,  or  by  any  other  means,  in- 
strument or  device,  commonly  called  the 
confidence  game,  shall  be  imprisoned  in  the 
penitentiary  not  less  than  one  year  nor  more 
than  ten  years."  1  Starr  &  C.  St  p.  782, 
c.  38,  par.  743.  There  are  two  statutory  pro- 
visions which  Justify  the  framing  of  such 
an  indictment  under  said  section  98  as  is  set 
out  in  the  record  In  this  case.  The  first  is 
section  6  of  division  11  of  the  Criminal  Code, 
which  provides  that  "every  indictment  or  ac- 
cusation of  the  grand  Jury  shall  be  deemed 
sufficiently  technical  and  correct  which  stat- 
ed the  offense  in  the  terms  and  language  of 
the  statute  creating  the  t^ense,  or  so  plain- 
ly that  the  nature  of  the  offense  may  be 
easily  understood  by  the  Jury."  1  Starr  & 
O.  St  p.  857,  c.  38,  par.  468.  Scott  v.  People, 
141  lU.  195,  30  N.  S.  329.  The  second  is  sec- 
tion 99  of  division  1  of  the  Criminal  Code, 
whiob  Immediately  follows  said  section  98, 
and  specifically  refers  to  the  crime  therein 
described,  and  is  as  follows:  "In  every  in- 
dictment under  the  preceding  section,  it  shall 
be  deemed  and  held  a  sufficient  description 
of  the  offense  to  charge  that  the  accused  did, 
on,  etc.,  unlawfully  and  feloniously  obtain, 
or  attempt  to  obtain  (as  the  case  may  be), 
from  A.  B.  (here  Insert  the  name  of  the  per- 
son defrauded  or  attempted  to  be  defraud- 
ed) his  money  (or  property,  in  case  It  be  not 
money),  by  means  and  by  use  of  the  confi- 
dence game."  1  Starr  &  C.  St  p.  782.  In 
view  of  the  two  statutory  provisions  thus 
quoted,  we  held,  in  Morton  v.  People,  47  111. 
468,  that  an  indictment  precisely  like  the 
one  here  was  good. 

2.  It  is  claimed  that  the  proof  in  the  case 
at  bar  does  not  describe  such  an  offense  as 
is  defined  by  section  98.  In  support  of  this 
contention,  counsel  for  plaintiff  in  error  in- 
vokes the  well-established  rule  that,  where 
particular  words  of  a  statute  are  followed  by 
general  words,  the  genial  words  are  re- 
stricted in  meaning  to  objects  of  the  like 
kind  witu  those  specified.  Bish.  St  Crimes 
(2d  Ed.)  {  245.  It  is  therefore  urged  that 
section  98,  by  employing  the  words  "by 
means  or  by  use  of  any  false  or  bogus 
checks,  or  by  any  other  means,  instrument 
or  device,"  has  reference  exclusively  to  the 
obtaining  of  money  or  property  by  the  use 
of  false  or  bogus  checks,  or  by  the  use  of 
other  false  or  bogus  commercial  paper  or 
paper  of  the  same  specific  class  as  checks. 
There  might  be  force  in  the  application  of 
the  rule  thus  invoked  by  counsel  if  it  were 
not  for  the  use  of  the  words  "commonly 
called  the  confidence  game,"  which  imme- 
diately follow  the  word  "device."  These 
words  imply  that  the  statute  was  Intended 
to  embrace  any  other  means,  instrument,  or 
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deylce,  besides  the  use  of  false  or  bogns 
checks,  which  comes  within  the  meaning  of 
what  Is  commonly  called  the  "confidence 
game."  The  object  of  the  rules  embodied  In 
the  maxim,  "Noscitur  a  sociis,"— that  is,  that 
the  meaning  of  a  word  or  phrase  may  be  as- 
certained by  reference  to  the  meaning  of 
othOT  words  or  phrases  with  which  it  is  as- 
sociated,—Is  to  ascertain  and  carry  oot  the 
legislative  Intent,  and  not  to  defeat  such  in- 
tent. The  rule  will  not  be  applied  where  its 
application  would  contravene  the  plain 
meaning  of  a  law.  23  Am.  &  Eng.  Bnc. 
Law,  pp.  439,  442.  "General  words  will  be 
construed,  even  as  against  defendants  in 
penal  stdtntes.  more  broadly  than  the  spe- 
cific, where  such  appears  clearly  to  have 
been  the  meaning  of  the  legislature."  Bish. 
St  Crimes,  §  246.  Although  statutes  impos- 
ing penalties  and  fines  are  strictly  construed, 
yet  the  construction  must  not  be  so  strict  as 
to  defeat  the  legislative  intention;  and  ac- 
cordingly we  have  held  tliat,  even  in  the 
case  of  such  statutes,  it  is  proper  to  apply 
the  principle  of  Interpretation  laid  down  in 
section  1  of  the  act  in  regard  to  the  constmc- 
tlon  of  statutes  (Rev.  St  c.  131,  par.  1;  2 
Starr  &  O.  St  p.  2329,  c  131,  per.  1),  which 
provides  that  "all  general  provisions,  terms, 
phrases  and  expressions  shall  be  lib^ally 
construed  in  order  that  the  true  intent  and 
meaning  of  the  legislature  may  be  fully  car- 
ried out"  Hanklns  v.  People,  106  lU.  628. 
It  being  the  evident  intention  of  the  statute 
to  punish  the  obtaining,  or  attempting  to  ol>- 
taln,  money  or  property  by  any  means,  in- 
strument, or  device  commonly  called  the 
"confidence  game,"  it  would  be  a  very  nar- 
row construction  of  the  statute  to  restrict 
its  meaning  to  such  devices  as  consist  only 
in  the  use  of  false  or  bogns  checks,  or  other 
commercial  paper  of  like  character.  The 
generic  or  family  characteristic  by  which 
other  means,  instruments,  or  devices  are  In- 
cluded within  the  same  genus  as  the  device 
specifically  mentioned,  is  not  so  much  indi- 
cated by  the  word  "checks"  as  by  the  words 
"false  or  bogus."  The  obtaining  of  money 
by  means  or  use  of  what  is  false  or  bogus  is 
the  offense  aimed  at  This  Is  further  ap- 
parent frooi  the  designation,  in  section  99, 
of  the  victim  as  "the  person  defrauded  or  at- 
tempted to  be  defrauded."  It  is  difficult  to 
give  a  definition  of  what  is  comonly  called 
the  "confidence  game."  In  Morton  v.  Peo- 
ple, supra,  we  said:  "The  nature  and  char- 
acter of  the  so-called  'confidence  game'  has 
become  popularized  in  most  of  the  cities  and 
large  towns,  and  even  in  the  rural  dlstidcts, 
of  this  broad  Union,  and  is  well  under- 
stood." But  no  attempt  was  made  to  give 
any  definition  that  should  be  applicable  to 
all  cases.  On  the  contrary,  speaking  there 
of  the  devices  referred  to  in  section  98,  we 
said:  "As  these  devices  are  as  various  as 
the  mind  of  man  is  suggestive,  it  would  be 
impossible  for  the  legislature  to  define  tliem, 
and  equally  so  to  specify  them  in  an  iudict- 


ment  Therefore,  the  legislature  has  de- 
clared that  an  indictment  for  tliis  offense 
shall  be  sufficient  if  the  allegation  is  coo- 
tained  in  It  that  the  accused  did,  at  a  cer- 
tain time  and  place,  unlawfully  and  tdo- 
nioosly  obtain  or  attempt  to  obtain  the  mon- 
ey or  property  by  means  and  by  use  of  tlie 
confidence  game,  leaving  to  be  made  ont  by 
the  proof  the  nature  and  the  kind  of  the  de- 
vices to  which  resort  was  had."  The  pc^ra- 
lar  idea  of  the  confidence  game,  as  under- 
stood "In  most  of  the  cities  and  large  towns, 
and  even  in  the  rural  districts,"  of  the  Union, 
is  best  expressed  In  the  definition  thereof  in 
Webster's  International  Dictionary,  and  is 
as  follows:  "Confidence  game  is  any  swin- 
dling operation  in  which  advantage  is  taken 
of  the  confidence  reposed  by  the  victim  in 
the  swindler."  We  think  that  the  facta  of 
this  case  show  a  swindling  operation  in 
which  advantage  was  taken  of  the  confi- 
dence reposed  by  the  prosecuting  witness  In 
the  iilaintltC  in  error,  who  is  unquestionably 
shown  to  have  been  a  swindler.  We  are 
therefore  inclined  to  think  that,  under  the 
proofs  here,  the  offense  committed  by  plain- 
tlft  in  error  was  within  the  meaning  of  tbe 
language  used  in  section  98. 

3.  Objection  is  made  to  the  first  Instme- 
tion  given  for  the  prosecution  upon  the  al- 
leged ground  that  it  calls  the  attention  of 
the  Jury  to  what  counsel  calls  "irreleTant 
matter."  The  matter  said  to  be  irrelevant  is 
the  element  of  "false  representation  and  en- 
couragement" which  was  united  with  the 
trick  at  cards,  in  order  to  induce  the  prose- 
cuting witness  to  part  with  his  money.  We 
think  that  all  the  facts  together  cmistitnted 
the  "swindling  operation."  When  plaintilT 
In  error  represented  that  he  was  a  commer- 
cial traveler,  and  had  advertising  cards  or 
circnlare  to  distribute,  he  was  guilty  of  false 
representation.  He  was  equally  guilty  of 
false  representations  when  he  Induced  plain- 
tiff in  error  to  believe  that  Anderson  was  a 
disinterested  outside  party,  anxious  to  be- 
come acquainted  with  the  scheme  in  hand, 
and  that  he  himself  had  a  check  in  his  pock- 
et and  would  go  to  the  bank  and  get  it 
cashed.  In  order  to  return  to  the  prosecuting 
witness  hla  money.  In  all  this  there  was  an 
element  of  false  reiK'eseutatlon.  So,  when 
plaintiff  in  error  offered  to  pay  the  prosecut- 
ing witness  for  distributing  the  cards  or  cir- 
culare,  and  Interested  him  in  the  scheme  of 
drawing  the  cards  so  as  to  get  a  card  calling 
for  so  much  money's  worth  of  clothing  or 
Jewelry,  he  encouraged  him  to  part  with  his 
money.  These  elements  of  taJae  representa- 
tion and  encouragement  were  mingled  with 
the  trick  of  the  cards  in  such  a  way  as  to 
gain  the  confidence  of  the  victim,  and  throw 
him  off  his  guard. 

Counsel  say  that,  by  the  use  of  the  words 
"false  representation"  and  "trick  at  earda." 
the  firat  Instruction  confounds  the  offenses 
described  In  sections  97  and  100  with  the  of- 
fense named  in  section  OS.    Section  97  refen 
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to  fitlse  representations  in  writing  of  his 
own  reApectabUlty,  wealth,  or  mercantile  cor- 
re^Mndence  or  connections,  whereby  the  of- 
fender gains  credit,  and  thereby  defrauds 
his  Tlctlm.  The  Instruction  cannot  be  un- 
derstood as  referring  to  false  reinresenta- 
tlons  of  this  nature.  Section  100  refers  to 
games  or  devices  by  the  fraudulent  nse  of 
cards,  as  explained  in  Blemer  v.  People,  76 
111.  265.  There  was  here  no  sach  game  of 
chance  or  trick  with  playing  cards  as  Is  in- 
tended by  section  100. 

We  find  no  error  in  the  record  which 
would  Justify  ns  In  reretsing  the  Judgment. 
Accordingly,  the  judgment  of  the  circuit 
court  is  affirmed.   Affirmed. 


(15S  in.  289) 

PTLE  et  al.  ▼.  PYLE  et  al.» 

(Sapreme  Court  of  IlUnols.     OeL  16.  189S.) 

Afpsal  >-  Kboord  —  EriDsirca  —  Witnms  —  Ix- 

STRUOTIOMS— WiLZ.  COHTEBT. 

1.  Where  the  tmnacilpt  on  appeal  does  not 
show  whether  process  was  served  on  one  of  de- 
fendants, but  a  supplemental  record  filed  by  leave 
of  court  shows  that  since  the  first  transcript  was 
certified  the  sheriff's  return  was  amended  so  as 
to  show  seiTice  on  such  defendant.  It  will  be 
preamned  that  such  amendment  was  properly 
made,   and  that  serrice  was  made  as  therein 

2.' The  fact  that  a  final  decree  was  taken 
without  answers  from  certain  defendants,  who 
were  duly  served,  without  entering  their  de- 
faults, cannot  be  assigned  as  error  by  other  de- 
fendants. 

5.  Under  Rev.  St  1893,  c.  51,  par.  2,  8  2, 
which  provides  that  no  party  to  any  civil  action 
may  testify  when  any  adverse  party  sues  or  de- 
fends as  representative  of  a  decedent,  unless  call- 
ed as  a  witness  by  such  advene  par^,  a  defend- 
ant in  a  chancery  suit  whose  interest  is  the  same 
as  that  of  the  complainants,  and  whose  code- 
fendants  defend  as  expcutors  of  a  decedent,  can- 
not testis  for  the  complainants. 

4.  Under  Rev.  St.  1893,  c.  61,  par.  6.  |  6, 
which  forbids  husbands  and  wives  to  testify  for 
or  against  each  other,  except  in  certain  cases, 
when  they  "may  testify  for  or  against  each  other 
in  the  same  manner  as  other  i>arties  may,"  a 
husband  cannot  testify  for  his  wife,  even  in  one 
of  the  spedfied  cases,  if  they  are  both  parties 
and  there  are  adverse  parties  defending  as  repre- 
sentatives of  a  decedent;  since  in  such  esse  he 
could  not  testify  even  though  bis  wife  were  not 
a  party.  Treleaven  t.  Dixon,  9  N.  E.  180,  119 
111:  548.  foBowed. 

6.  It  is  improper  to  ask  an  expert  witness  a 
question  which,  instead  of  embodying  sn  hypo- 
thetidil  statement  of  the  facts,  calls  on  the  wit- 
ness, in  view  of  the  evidence,  to  pass  on  the 
whole  issue. 

6.  The  verdict  of  a  coroner's  jury  Is  prima 
fade  evidence  of  the  canse  of  death. 

7.  It  is  proper  to  refuse  cumulative  instruc- 
tions. 

8.  An  argumentative  instniotion  which  also 
gives  nnfair  prominence  to  portions  of  the  tes- 
timony should  be  refused. 

9.  In  a  will  contest  it  is  error  to  instruct  the 
Jury  that  in  determining  the  question  of  sanity 
they  may  consider  whether  the  orovisions  of  the 
alleged  will  are  consistent  with  the  testator's  pre- 
vionsiy  expressed  intentions.  Rutherford  v.  Mor- 
ris. 77  III  897.  followed. 

I  Reported  by  Louis  Boisot,  Jr.,  Esq.,  of  the 
Chicago  bar. 


Appeal  from  circuit  court,  St  Olalr  eoonty; 
Benjamin  H.  Oanby,  Judge. 

Bill  by  Mary  Pyte  and  others  against  Jo- 
seph Pyle  and  others  to  set  aside  an  alleged 
will  of  Harrison  Thompson,  deceased.  Com- 
plainants obtained  a  decree.  Defendants  ap- 
peal.   Reversed. 

The  fourth,  sixth,  and  ninth  instructions 
given  at  the  request  of  the  complahiants  were 
as  follows:  "(4)  The  court  instructs  the  Jury 
that,  if  you  believe  from  the  evidence  that 
about  seven  years  before  the  execution  of  the 
paper  In  question  Harrison  Thompson  was  in- 
sane, and  was  treated  by  his  family  physician 
for  insanity,  and  that  the  cause  of  such  in- 
sanity was  the  bringing  of  a  lawsait  agoinft 
him,  Harrison  Thompson,  in  court,  and  that 
said  lawsuit  was  not  finally  settled  and  deter- 
mined until  after  the  execution  of  the  said 
paper  in  question,  and  daring  the  time  said 
suit  was  pending  and  undetermined  in  the 
court  the  said  Harrison  Thompson  was  an  old 
man;  and  if  you  further  believe  from  the 
evidence  that  said  Harrison  Thompson  wor- 
ried over  said  suit,  to  the  extent  that  it  un- 
balanced his  mind,  and  finally  caused  him  to 
commit  suicide,— -then,  if  you  also  believe  from 
the  evldmce  that  the  suit  In  questi(Mi  bad  de- 
throned the  reason  of  Harrison  Thompson  at 
the  time  of  the  execution  of  the  supposed  will 
in  Question,  and  that  said  Harrison  Thompson 
was  of  unsound  mind  and  memory  when  he 
executed  the  same,  then  it  is  your  duty  to  find 
the  paper  in  question  to  be  not  the  will  of 
Harrison  Thompson,  and  yotu*  verdict  should 
be  in  favor  of  the  complainants."  "(6)  The 
court  instructs  the  Jury  that,  in  determining 
whether  the  paper  in  question  offered  as  a  wilt 
is  entitied  to  be  so  regarded,  the  paper  itself 
may  be  considered,  in  connection  with  all  the 
other  evidence  In  the  case,  in  determining  the 
question  of  sanity'  or  unsoundness  of  mind. 
And  if  the  Jury  believe,  from  the  evidence, 
that  the  deceased,  Harrison  Tliompson,  before 
executing  the  said  pretended  wUl,  had  express- 
ed any  fixed  purposes  and  intentions  regarding 
the  disposition  of  his  property  at  variance  with 
the  provisions  of  the  alleged  will,— that  is  to 
say.  If  the  said  Harrison  Thompson  had,  pre- 
vious to  executing  the  paper  in  question,  ex- 
pressed his  intention  of  dobig  equally  by  his 
children  in  his  will,  when  in  fact  he  did  not 
distribute  his  property  in  his  win  equally,— 
then  the  Jury  may  consider  whether  or  not  the 
provisions  of  the  will  are  inconsistent  with 
sanity  Itself,  and  with  his  previously  express- 
ed and  fixed  purposes;  and  If  the  Jury  find 
that  they  are  so,  then  these  facts,  also,  may 
be  weighed  by  the  Jury  in  determining  the 
question  of  sanity  or  unsoundness  of  mind  of 
the  said  Harrison  Thompson  at  the  time  of 
executing  the  paper  in  question."  "(0)  If  you 
believe  from  the  evidence  that,  some  years  be- 
fore his  death,  Harrison  Thompson  was  bitten 
by  a  horse,  and  immediately  thereafter  had  a 
severe  attack  of  sickness,  and  also  met  with 
business  troubles,  in  consequence  of  which  he 
lost  his  reason  and  became  insane;  and  if  you 
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beUeve  from  the  evldeiice  that  be  continued  in- 
sane, and  finally  committed  suicide  while  in- 
sane, and  if  bla  will  was  made  but  elgbt 
months  before  such  death  from  suicide;  and 
If  you  beliere  from  the  evidence  that  he  was 
insane  at  the  time  of  making  said  will,— then 
your  verdict  should  be  against  the  will,  and  in 
favor  of  the  complainants." 

Fred  B.  Merrills,  guardian  ad  litem,  and 
Wilbur  N.  Horner,  for  appellants.  Hamill 
&  Borders,  for  appdleea. 

BAKER,  J.  This  is  a  bill  In  chancery  filed 
by  Mary  Pyle  and  others  against  Joseph  Pyle 
and  Charles  Pyle,  executors  of  Harrison 
Thompson,  deceased,  and  against  the  several 
devisees  and  legatees  under  the  will  of  said 
Thompson,  for  the  puri)ose  of  setting  aside 
said  will  and  the  probate  thereof,  and  having 
said  will  declared  void  and  of  no  effect,  and 
not  to  be  the  last  will  and  testament  of  the 
said  deceased.  The  charg^es  In  the  bill  are:  A 
want  of  mental  capacity  in  said  Harrison 
Thompson  to  make  a  will;  and  midue  Influ- 
ence. The  Issues  Joined  between  the  parties 
were  submitted  to  a  jury,  and  the  Jury  re- 
turned a  verdict  that  the  instrimient  of  writ- 
ing produced  was  not  the  last  will  and  testa- 
ment of  Harrison  Ibomjfaoa,  deceased.  Mo- 
tions for  a  new  trial  were  overruled,  and  the 
court  rendered  a  final  decree  against  the  valid- 
ity of  the  supposed  will,  and  setting  aside  the 
same  and  the  probate  tberei^  and  declaring 
the  same  to  be  null  and  void.  Thereupon  this 
appeal  was  taken.  Joseph  Pyle  and  Charles 
Pyle,  the  executors,  have  assigned  errors,  as 
have  also  Millard  Thompson,  Willard  Thomp- 
son, and  Samuel  Thompson,  Infanta,  by  their 
guardian  ad  litem. 

First.  It  is  objected  that  Edward  Rogers,  a 
minor,  was  a  necessary  party  to  the  suit;  that, 
although  be  was  made  a  party  to  the  bill,  yet 
he  was  not  served  with  process;  and  that  the 
fact  that  a  guardian  ad  litem  was  appointed 
and  answered  for  him  does  not  cure  the  error. 
In  the  transcript  of  the  record  certified  by  the 
clerk  of  the  circuit  court  of  St.  Clair  county 
on  the  17th  day  of  April,  1894,  it  does  not  ap- 
pear whether  the  summons  dated  August  8, 
1893,  was  or  was  not  served  on  said  Edward 
Rogers.  But  It  appears  from  the  amoided  at 
supplemental  record  certified  by  said  clerk  on 
the  7tb  day  of  May,  1894,  and  filed  herein  by 
leave  of  court,  that  said  summons  was  duly 
served  on  said  Edward  Rogers  on  the  9th  day 
of  August,  1893.  The  clerk  certifies  the  sum- 
nxnis  and  return  contained  in  said  amended 
tianscript  "to  be  a  true  and  correct  copy  ot 
the  summons  issued  to  the  September  term, 
A.  D.  1893,  and  the  sheriff's  return  thereon 
as  amended  since  certifying  to  the  original 
record  in  this  cause,  as  the  same  now  appears 
on  file  in  my  office."  It  must  be  presumed 
that  the  amendment  to  the  sheriff's  return 
was  properly  and  lawfully  made,  and  that  said 
Bklward  Rogers  vras  duly  In  court  when  his 
guardian  ad  litem  was  appointed  and  an- 
swered. 


Seomd.  It  is  assigned  for  error  both  by  tiie 
appellants  Joseph  Pyle  and  Charles  Pyle,  ex- 
ecutors of  Harrison  Thompson,  deceased,  and 
by  the  appellants  Millard  Thomperai.  'WWanl 
Thompson,  and  Samnel  Thompson,  tint  a  find 
decree  was  rendered  in  the  cause  without  any 
answers  being  filed  by  or  for  the  defendants 
James  Thompson  and  Mamie  Thompson,  or 
either  of  them,  and  without  any  default  bdng 
taken  against  them  or  either  of  them.  It  la 
undoubtedly  an  error  of  which  a  defendant 
may  avail  himself,  that  a  final  decree  was  en- 
tered against  him  vrithout  his  having  answered 
the  bill,  and  without  entering  his  default,  and 
taking  the  bill  as  confessed.  Blair  t.  Bead- 
ing, 99  ni.  600;  Wilson  v.  Spring,  «  ID.  14; 
Crabtree  v.  Green,  36  111.  278.  But  James 
Thompson  and  Mamie  l^ompson  are  not  here 
assigning  errors.  They  have  not  appealed,  and 
are  not  complaining  of  the  decree.  The  rule 
is  that  appellants  cannot  allege  errors  which 
relate  exclusively  to  parties  who  are  not  com- 
plaining and  are  not  before  tlte  court.  Tibbs 
▼.  Allen,  27  IlL  119;  Richards  t.  Greene,  78 
111.  625;  Clark  v.  Marfleld,  7T  IIL  258;  Van 
Valkenburg  v.  Trustees,  66  IIL  103.  At  the 
most,  there  was  simply  Judicial  error,  of  which 
James  Thompson  and  Mamie  Thompson  alone 
could  avail;  and  they  having  been  duly  serv- 
ed with  summons,  the  court  had  Jurisdiction  of 
their  persons,  and  the  decree  against  them  was 
not  a  nullity.  Town  of  Lyons  t.  Oooledge,  89 
HI.  259. 

Third.  James  Rogers  was  examined  as  a 
witness  for  the  complainants.  This  was  done 
over  the  objection  of  the  solicitors  for  both  the 
executors,  and  for  Millard,  WlUard,  and  Sam- 
uel Thompson,  that  he  was  a  party  to  the  suit, 
and  also  the  husband  of  Ellen  Rogers,  wbo  is 
one  of  the  heirs  and  also  a  devisee  undo-  tbe 
will.  It  is  suggested  that  James  Rogers  had 
no  Interest  in  the  suit  other  than  an  inchoata 
right  of  dower,  and  ttiat  such  Interest  would 
not  disqualify  him  from  testifjrlng  as  a  wit- 
ness. The  first  of  the  objections  urged  against 
his  competency  was  not  that  he  was  inter- 
ested in  the  result  of  the  suit,  but  that  be  waa 
a  party  to  the  suit  If  the  only  objection  to 
his  competency  had  been  his  interest  in  such 
result,  then,  since  his  interest  by  way  of  an 
inchoate  right  of  dower  was  uncertain,  remote, 
and  contingent,  and  not  a  present,  certain,  and 
vested  interest,  it  would  seem  that  such  objec- 
tion would  not  have  been  well  taken,  either 
at  common  law  or  under  the  statute.  1  GreeoL 
Ev.  (15th  Ed.)  i  390.  But  the  rule  of  the  com- 
mon law  is  that  a  party  to  the  record,  in  a 
civil  suit,  cannot  be  a  witness  either  for  him- 
self or  for  a  cosuitor  in  the  cause.  Id.  {  329. 
And  under  sections  1  and  2  of  the  act  in  re- 
gard to  evidence  and  depositions  in  civil  cases 
(Rev.  St.  1893,  c.  51),  no  party  to  a  dvll  suit 
can  be  allowed  to  testify  therein  when  any 
adverse  party  sues  or  defends  as  the  executor, 
devisee,  or  legatee  of  any  deceased  person,  un- 
less when  called  as  a  witness  by  such  adverse 
party  so  suing  or  defending.  It  is  true  that 
such  witness  was  called  by  the  complainant^ 


Digitized  by 


Google 


n.) 


PYLE  ».  PYLB. 


1001 


and  ttuut  nld  complainants  In  tbdr  bW  made 
him  a  party  defendant,  bnt  all  tbe  Interest  be 
bad  in  tbe  snbject-matter  of  tbe  suit,  L  e.  an 
inchoate  right  of  dower,  was  on  tbe  side  of 
tbe  convklainants,  who  were  endearoring  to 
set  aside  tbe  wUI  of  the  deceased,  and  adverse 
to  the  rights  of  the  executors  and  those  of 
Mlllaid,  Willard,  and  Samuel  Tliompson  and 
tbeir  gnardlan  ad  litem,  oyer  whose  objections 
be  was  permitted  to  testify.  It  is  Immaterial 
that  neither  he  nor  his  wife,  Ellen  Rogers,  was 
joined  as  a  party  complainant,  and  that  tx>th 
were  named  as  parties  defendant  Simply 
naming  tliem  as  defendants  Instead  of  com- 
plainants did  not  mai^e  them  parties  adverse 
to  the  complainants.  A  court  of  equity  will 
disregard  the  mere  matter  of  form  as  to  wheth- 
er they  are  named  in  the  pleadings  as  com- 
plainants or  defendants,  and  will  look  to  tbe 
substance  of  the  matter,  and  see  on  which 
side  of  tbe  controversy  their  real  interest  lies. 
Otherwise  it  would  be  easy  to  evade  the  law, 
and  tbe  force  and  effect  of  the  statute.  That 
from  which  section  2  of  the  statute  intends  to 
protect  these  execnlors  and  infant  devisees  is 
tbe  testimony  of  parties  to  the  suit  whose  in- 
terests are  adverse  to  tb^rs. 

But,  waiving  ail  question  of  James  Rogers' 
being  a  party  to  the  suit.  Ellen  Rogers,  bis 
wife,  was  made  a  party  to  tbe  bill,  and  was  a 
necessary  party,  she  being  both  an  heir  of  the 
deceased  and  a  devisee  under  liis  will.  As  an 
heir,  sbe  would  be  entitled  to  receive  in  fee 
one^third  of  all  of  the  property  of  which  ber 
deceased  father  died  seised,  while  under  the 
will  she  would  be  entitled  to  only  a  contingent 
life  estate  in  99  acres  of  land,  and  even  this 
subject  to  forfeiture  in  tbe  event  she  should 
"under  any  circumstances  sell  or  attempt  to 
sell  and  convey  said  land,  or  in  any  way  in- 
cumtier  tbe  same  by  mortgage  or  otherwise." 
Tbe  rule  is  that  it  is  tbe  real  and  actual  in- 
terest that  disqualifies  a  witness,  and  not  the 
belief,  understanding,  or  feeling  In  regard  to 
such  Interest,  as  seems  to  be  supposed  by  ap- 
pellees. 1  Greenl.  Ev.  S  387.  We  think  it  is 
manifest,  from  tbe  will  and  the  evidence,  that 
the  interests  of  Ellen  Rogers  are  in  fact  ad- 
verse to  those  of  her  children,  and  to  those  of 
tbe  executors  and  the  infant  devisees,  Mil- 
lard, Willard,  and  Samuel  Thompson,  and  that 
ber  actual  interests  are  with  the  complainants, 
and  will  be  subserved  by  setting  aside  the  wiU. 
And  the  (question  arises  wheCber  or  not  ber 
husband  is  a  competent  witness  when  called 
by  such  complainants  and  his  competency  ob- 
jected to  by  the  executors  and  devisees  under 
tbe  will.  We  think  tliat  It  can  properly  be 
said  that  In  this  litigation  the  appellants,  who 
are  proponents  of  the  supposed  will  of  the  de- 
ceased, are  adverse  parties  to  appellees,  who 
filed  the  bill,  and  asked  that  tbe  said  Instru- 
ment of  writing,  and  tbe  probate  thereof, 
sbould  be  set  aside  and  declared  to  be  void 
and  of  no  effect  and  not  the  last  will  and  tes- 
tament of  Harrison  Thompson,  deceased.  Sec- 
tion 5  of  the  evidence  and  depositions  act  pro- 
vides that  "no  husband  or  wife  shall,  by  vir- 


tue of  teetlon  1  of  this  act,  be  rendered  ccmpe- 
tent  to  testify  for  or  against  each  other  as  to 
any  transaction  or  conversation  occurring  dur- 
ing tbe  marriage  •  •  •  except  in  cases 
where  the  wife  would,  if  nnmarried,  be  plain- 
tiff or  defendant,  •  •  •  and  except  In  cases 
where  tbe  litigation  shall  be  concerning  tbe 
separate  property  of  the  wife,  •  •  •  in  all 
of  which  cases  the  husband  or  wife  may  tes- 
tify for  or  against  each  other,  in  the  same 
manner  as  other  parties  may  under  the  provi- 
sions of  this  act"  In  Treleaven  v.  Dixon,  119 
la  548,  9  N.  B.  189,  this  coort  quoted  at 
length  said  section  5,  and.  also  quoted  from 
section  2,  which  provides  that  "no  party  to 
any  civil  action,  suit  or  proceeding,  or  person 
db%ctiy  interested  in  the  event  thereof,  shall 
be  allowed  to  testify  therein  of  bis  own  mo- 
tion, or  in  his  own  behalf,  by  virtue  of  tbe 
foregoing  section  [section  1],  when  any  ad- 
verse party  sues  or  defends  as  the  executor, 
administrator,  heir,  legatee,  or  devisee  of  any 
deceased  person,  unless  when  called  as  a  wit- 
ness by  such  adverse  party."  And  it  was 
these  said,  "Then,  how  may  'other  parties 
testify  for  or  against  each  other  und»  tbe  pro- 
visions of  this  act'?  The  word  'party,'  in  tbe 
other  provisions  of  the  act,  is  clearly  distin- 
guished from  the  word  "person,'  and  always 
means  party  to  a  suit,  or  party  in  Interest  in 
tbe  suit  It  cannot,  then,  have  been  intended 
that  it  should  have  tbe  same  meaning  in  this 
section.  Giving  it  that  meaning,  other  parties 
cannot  testify  in  any  civil  action,  suit,  or  pro- 
ceeding, of  their  own  motion,  or  in  their  own 
behalf,  when  any  adverse  party  sues  w  de- 
fends as  the  executor  of  a  deceased  person, 
and  therefore  husband  and  wife  cannot  testify 
for  or  against  each  other  in  those  instances. 
This  is  the  construction  we  gave  to  the  act  in 
Crane  v.  Crane,  81  111.  165,  and  ttuit  ruling 
was  aivroved  and  followed  in  Warrick  v.  Hull, 
102  lit  280."  And  to  the  same  effect  is  Way 
V.  Harriman,  120  IlL  132,  18  N.  E.  206,  where 
tbe  adverse  parties  were  the  heirs  of  the  de- 
ceased person.  Instead  of  tbe  executor,  as  ba 
Treleaven  v.  Dixon,  or  executors  or  devisees, 
as  Is  here  tbe  case.  Tbe  same  rule  is  laid 
down  in  Shaw  v.  Schoonover,  180  IlL  448,  22 
N.  E.  589.  Appellees  rely  on  tbe  cases  of 
Pigg  V.  Carroll,  89  IlL  205,  and  Mueller  v. 
Rebhan,  94  111.  142.  In  tbe  first  of  these  cases, 
which  was  a  bill  filed  by  heirs  of  an  intes- 
tate against  other  heirs  of  such  intestate,  for 
ttie  partition  of  lands  Inherited,  and  for  relief 
in  respect  to  advancements  as  affecting  tbe 
rights  of  the  parties,  it  was  held  tbat  tbe  bus- 
band  of  one  of  the  heirs  was  a  competent  wit- 
ness in  ber  behalf.  While  Mueller  v.  Reblian 
was  a  contest  over  a  will,  yet  at  tbe  same 
time  it  was  simply  a  litigation  among  tbe  chil- 
dren and  heirs  of  a  common  ancestor,  and  tbe 
purpose  and  result  of  tbe  suit  merely  were  to 
determine  tbe  relative  portions  of  tbe  estate 
that  each  child  or  heir  was  entitled  ta  Tbe 
prbidple  upon  which  these  decisions  were  bas- 
ed is  that  tbe  statute  In  question  was  intended, 
in  this  i-egard,  to  protect  tbe  estates  of  de- 
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c«aaed  persons  from  the  'ae»ault8  of  strangen, 
and  relates  only  to  proceedings  wherein  the 
decision  sought  would  tend  to  rednce  or  Im- 
pair the  estate,  or  deprive  the  heirs  of  tt,  and 
has  no  reference  to  the  relative  rights  of  the 
heirs  at  law,  as  among  themselves.  In  the 
subsequent  case  of  Brace  v.  Black,  125  III.  33, 
17  N.  E.  6»),  the  deceased  devised  a  considera- 
ble portion  of  hla  property  to  his  grandchil- 
dren, and  to  one  of  his  children  he  devised 
nothing.  At  the  trial  the  complainants  in  the 
bill  were  offered  as  witnesses  to  prove  the  in- 
sanity of  their  father;  but  the  court,  upon  the 
objection  of  the  guardian  ad  litem  for  the  mi- 
nor grandchildren,  who  were  devisees,  refused 
to  allow  them  to  testify.  The  action  of  the 
circuit  court  in  the  premises  was  sustained  by 
this  court,  and  It  was  said:  "The  object  of 
the  suit  is  not  merely  to  adjust  rights  between 
heirs  at  law,  as  In  Plgg  v.  Carroll,  89  111.  205. 
It  is  to  take  the  estate  from  the  legatees, 
some  of  whom  are  not  heirs  at  law,  and  vest  it 
in  the  heirs  at  law.  There  was,  therefore,  no 
error  in  refusing  to  allow  these  parties  to  tes- 
tify." The  said  case  of  Brace  v.  Black  cannot, 
in  principle,  be  distinguished  from  the  case  at 
bar.  Here  the  appellants  Hlllard  Thompson, 
Willard  Thompson,  and  Samuel  Thompson,  as 
wdl  as  several  other  of  the  grandchildren  of 
the  deceased,  were  devisees  under  the  wlIL 
And,  as  we  have  already  seen  from  Treleaven 
▼.  Dixon  and  other  cases,  a  husband  can  tes- 
tify only  "in  the  same  manner  as  other  par- 
ties may  undo:  the  provisions  of  the  act";  and 
other  parties  to  suits  cannot  testify  as  against 
executors,  heirs,  or  devisees  of  a  deceased  per- 
son, unless  when  called  as  witnesses  by  such 
executors,  heirs,  or  devisees;  and  therefore  a 
husband  cannot  testify  In  n  suit  where  his  wife 
Is  a  party  or  is  directly  Interested,  and  there 
are  executors  or  devisees  whose  interests  are 
adverse  to  those  of  the  wife,  and  the  husband 
is  not  called  as  a  witness  by  such  executors  or 
devisees.  We  are  satisfied  that  it  was  error 
to  permit  James  Rogers  to  testify  as  a  witness 
in  the  case  over  the  objections  of  appellants; 
and  there  can  be  no  question  but  that  his  tes- 
timony was  material  and  important,  and  In  all 
probability  It  largely  influenced  the  Jury  to  re- 
turn the  verdict  that  they  rendered. 

Fourth.  We  think  that  some  of  the  questions 
put  to  Dr.  Kell,  Dr.  Campbell,  and  Dr.  Keeley, 
and  permitted  to  be  answered  by  them  over 
the  objections  of  appellants,  were  improper. 
It  is  not  the  proper  practice  to  ask  of  a  -wit- 
ness called  as  an  expert  a  question  which 
does  not  embody  a  hypothetical  statement  of 
the  facts,  but  which  directly  calls  upon  the 
witness  to  put  himself  In  the  place  of  the  Jury, 
and  in  view  of  the  evidence  submitted  pass 
upon  the  whole  issue.  City  of  Decatur  v. 
Fisher,  63  111.  241;  Chicago  &  A.  R.  Co.  v. 
Springfield  &,  N.  W.  R.  Co.,  67  lU.  142;  Rail- 
road Co.  V.  Moffltt,  75  ni.  524;  Railway  Co. 
v.  Shires,  108  lU.  617;  1  Greenl.  Ev.  440. 
The  ruling  In  Schneider  v.  Manning,  121  111. 
876,  12  N.  B.  267,  does  not  sustain  the  action 
of  the  circuit  court  in  this  case.    Here  there 


was  a  conflict  in  the  evidence,  aM  the  ex- 
perts had  heard  testimony  on  both  sides  at  the 
case,  and  they  were  called  npon  to  gfre  tbeta- 
opinlons  upon  the  evidence  that  they  bad 
beard.  On  the  other  hand,  in  Schneider  v. 
Manning  the  ipedlcal  expert.  Dr.  Elaya,  was 
called  as  a  witness  by  the  proponents  of  the 
will,  and  testified  that  he  had  heard  all  the 
evidence  introduced  by  the  contestants.  He 
was  then  asked  this  question:  "Having  heard 
that  evidence  on  the  part  of  the  contestants. 
state  whether  or  not,  in  your  (pinion,  froga  a 
medical  standpoint,  from  that  evidence,  Hugh 
McGlennon  was  of  sound  or  unsound  mind  on 
September  6,  1879."  It  was  held  that  it  was 
not  error  to  overrule  an  objection  to  that  ques- 
tion. It  was,  in  substance,  assuming  tbe  troth 
of  the  facts  testified  to  by  the  vritnesses  for  tbe 
contestants,  and  asking  the  opinion  of  an  ex- 
pert upon  the  case  thus  made.  The  better  and 
proper  practice,  however,  is  to  put  a  qnestloD 
to  the  witness  reciting  the  supposed  facts  by- 
pothetlcaily  upon  which  the  opinion  of  the  ex- 
pert Is  wanted. 

Fifth.  It  was  not  error  to  admit  In  erldenoe 
the  verdict  of  the  coroner's  Jury  at  the  Inquest 
held  on  the  tx>dy  of  Harrison  Thompson,  de- 
ceased, for  the  purpose  of  shovring,  prima  fa- 
cie, that  he  committed  suicide.  Insurance  Oo. 
V.  Vocke,  129  IlL  557,  22  N.  B.  467. 

Sixth.  It  was  not  error  to  refuse  the  second 
and  sixth  of  the  instructions  offered  by  appel- 
lants. The  propositions  of  law  contained  In 
them  were  embraced  In  other  Instmctlons  ttiat 
the  conrt  gave. 

Seventh.  Complaint  Is  made  of  Instructions 
4,  6,  and  9  given  for  appellees.  Instruction  4 
is  argumentative;  and  it  also  gives  an  unfair 
prominence  to  fragmentary  portions  of  the  tes- 
timony Introduced  by  the  complainants  in  tbe 
bill.  It  should  have  been  refused.  And  In- 
struction 9,  which  Is  substantially  like  it. 
should  also  have  been  refused.  An  Instruction 
substantially  like  instruction  6  was  condemned 
by  the  Judgment  of  this  court  in  Rntherford  t. 
Morris,  77  111.  397,  419-425. 

For  the  errors  indicated  herein,  the  decree  is 
reversed,  and  the  cause  remanded.  Reversed 
and  remanded. 


(U«  III.  ew> 


PARKER  V.  0RR.1 


(Supreme  Conrt  of  lUInols.    Nov.  1, 1806.) 

El.ECTIOK— AUSTHALIAN  ELECTION  LaW— KAKEnce 

Ballots. 

1. 8  Starr  &  O.  St  p.  670,  c.  26.  |  23,  which 
sajrs  that  the  voter  shall  prepare  his  ballot  br 
makini;  in  the  appropriate  margin  or  pl«oe  a 
cross  opposite  the  name  of  the  candidate  of  his 
choice,  is  merely  directory,  and  does  not  render 
invalid  ballots  which  show  on  their  face  that 
the  voters  attempted  to  make  a  cross  in  the 
proper  place,  but  did  not  folly  succeed  in  doinz 
80.  Parvin  v.  Wimberg  (Ind.  Sup.)  30  N.  B. 
790,  distinguished. 

2.  Wming  the  word  "Yes"  or  "Get"  in  th» 
square  on  the  margin  of  an  affirmative  vote  for  a 

1  Reported  by  Louis  Boisot,  Jr.,  Esq.,  of  the 
Chicago  bar. 
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con«Utati«n«I  atadQcbnent  doea  not  iBvalidftte  tike 
baUot 

8.  Signiog  the  voter's  name  to  the  ballot  in- 
TaHdates  it,  aa  tending  to  impair  the  teorecy  of 
the  ballot 

4.  Making  a  single  mark,  or  a  cirel«i  inctead 
of  a,  crosa,  or  writinK  out  the  party  name,  or 
making  crosses  wholly  outsiae  the  proper 
aquarce,  will  also  invalidate  the  ballot,  as  tending 
to  deatroy  its  secrecy. 

K.  Where  a  voter  imakea  croases  opposite 
the  names  of  two  political  parties,  one  of  whom 
has  no  candidate  for  a  particular  office,  the 
ballot  should  only  be  counted  for  the  other  candi- 
date for  that  office,  and  not  for  the  candidates  on 
both  tickeU. 

6.  Where  a  voter  writes  in  the  name  of  a 
candidate  of  his  own,  and  marks  a  cross  so  that 
it  la  nncertain  whldi  candidate  it  refeia  to,  his 
vote  counts  for  neither. 

Appeal  from  Ghrlbtiaii  comity  comt;  Ly- 
man G.  Grundy,  Judge. 

Petition  by  Norman  N.  Parker  against 
Robert  W.  Orr  to  contest  an  election.  i>e- 
fendant  obtained  judgmeuL  Petitioner  ap- 
peals.    Affirmed. 

J.  B.  Harrison  and  RIcka  &  Crelgbton,  for 
appellant  J.  C.  McBride  and  Taylor  ik 
Abrams,  for  aj^ellee. 

WILKIN,  J.  This  Is  a  proceeding  begun 
In  the  court  below  by  the  appellant  to  con- 
test the  election  of  appellee  to  the  oiUce  or 
superintendent  of  schools  for  Christian  coun- 
ty. It  appears  from  the  petition  filed  that  at 
the  November  election,  1894,  Robert  W.  Orr 
was  the  Bomlnee  of  the  Democratic  party, 
Nina  8.  White  of  the  Republican  party,  and 
Eugene  B.  Chmnley  of  the  People's  party; 
that  by  the  canvass  of  the  rotes  cast  for 
these  candidates  Orr  received  8,215,  White 
3,196,  and  Chmnley  489;  whereupon  a  cer- 
tificate of  election  was  duly  Issued  to  Urr, 
who  qualified  and  entered  upon  the  duties  of 
the  office.  Other  tickets  on  the  ballots  bad 
no  candidate  for  that  office.  It  Is  insisted  by 
petitioner  that  Miss  White  was  In  fact  legal- 
ly elected.  The  grounds  of  the  contest  are 
that  In  each  voting  precinct  of  the  county 
the  Judgres  ftiiled  to  count  a  certain  nimiDer 
of  votes  for  either  of  the  candidates,  which 
should  have  been  counted  for  White;  that 
they  counted  for  Orr  votes  which  should 
have  been  counted  for  White,  and  counted 
for  Orr  votes  not  legally  cast  for  him.  The 
answer  denies  these  grounds,  and  avers  that 
in  each  of  the  precincts  votes  were  cast  for 
Orr  which  should  have  been,  but  were  not, 
coimted  tor  him;  that  votes  cast  for  him 
were  counted  for  White,  and  that  votes  were 
counted  for  White  which  were  not  legally 
cast  for  her.  On  a  recount  of  the  ballots  the 
court  found  that  White  received  3,168  votes 
and  Orr  3,160,  to  which  no  objection  was 
made.  There  were  counted  for  Chumley  488, 
and  76  by  agreement  rejected,  as  being  votes 
for  neither  party,  leaving  111  in  dispute.  Of 
these  the  court  counted  35  to  White,  44  to 
Orr,  and  rejected  32  altogether,  thus  glvlAg 
Orr  a  total  of  3,204  and  White  3,203,  and  de- 
claring Ort  duly  elected  by  a  majority  of  1 
vote. 


'  It  is  contattded  byconnisel  for  ajKieuant 
that  under  onr  statnte  only'  a  ctoas  cao  be 
used  upon  the  ballots  to  indicate  the  votef  a 
choice  of  candidates,  wUch  eross  mttst  be  in 
the  form  indicated  In  the  statute^  and  placed 
in  the  circle  or  square;  and,  unless  the  elect- 
or BO  marks  his  ballot,  it  must  be  rejected. 
In  other  words,  they  Insist  that  the  language 
Of  section  23  of  the  ballot  law  of  this  state 
(8  Starr  &  a  St  p  670,  c  26),  which  says  "the 
voter  shall  prepare  his  ballot  by  making  in 
the  appropriate  margin  or  place  a  cross  <X) 
opposite  the  name  of  the  candidate  of  his 
choice  for  each  office  to  be  filled,"  etc.,  is 
mandatory,  and  must  be  strictly  compiled 
with,  else  the  ballot  is  void.  They  also  in- 
sist that  every  mark  upon  a  ballot  cast,  not 
necessary  to  indicate  the  voter's  choice  of 
candidates,  as  Indicated  In  said  section  2X, 
should  be  treated  as  a  distinguishing  mark, 
and  render  the  whole  ballot  void,  in  sup- 
port of  these  positions  several  decisions  or 
the  courts  of  other  states  are  cited,  out  in 
view  of  the  language  of  the  statutes  under 
Which  those  cases  are  cited,  we  do  not  regard 
them  as  in  point  here.  For  Instanee,  the 
case  of  Parvln  v.  Wimberg  (Ind.  8iq>.)  90  M. 
B.  790,  much  relied  upon  by  counsel  for  ap- 
pellant, was  decided  upOn  a  statute  or  toat 
state,  section  45  of  which  provides  that  as  in- 
dicating the  votw's  choice  of  candidates,  a 
stamp  shall  be  nsed,  by  stamping  the  squares 
Immediately  preceding  their'  names  (Laws 
1889,  p.  179);  and  it  was  held  the  use  of  tne 
stamp,  and  the  placing  it  In  and  upon  the 
square,  were  mandatary.  Section  28  of  our 
statute  doea  not  say  with  what  the  cross  snail 
be  made;  neither  does  it  mention  squares  or 
circles  opposite  the  names  of  candidates,  out 
requires  the  cross  to  be  made  "in  the  appro- 
priate margin  or  iriace  oM>osfte  the  name," 
etc  If  the  desire  is  to  vote  for  all  the  can- 
didates of  a  party,  the  cross  is  to  be  placed 
at  the  "app|ropriate  place  preceding  the  appel- 
lation or  title  of  such  party,"  etc.,  nothing  be- 
ing said  about  a  circle.  It  Is  true  that  by 
construing  section  14,  prescribing  the  form  of 
the  ballot  with  section  23,  It  appears  that 
by  "appropriate  margin  or  place"  Is  meant 
the  circle  or  square  on  the  ballot;  but  there 
is  not,  as  in  the  Indiana  statute,  a  direct 
command  that  the  cross  shall  be  made  in  a 
square  or  circle.  Neither  does  our  statute, 
as  we  construe  It,  prescribe  the  form  or  toe 
cross  to  be  used.  It  provides  that  It  shall 
be  "by  making  •  •  •  a  cross  (X)  opposite 
the  name,"  etc.  Manifestly,  placing  the  cap- 
ital X  In  parenthesis  was  merely  to  indicate 
to  the  voter  how  the  cross  might  be  made; 
and  It  cannot  be  seriously  insisted  that  the 
statute  commands  the  cross  to  be  so  made. 
That  is  to  say,  even  if  it  were  held  that  the 
statute  is  mandatory,  its  requirements  would 
be  satisfied  by  complying  with  the  langtiage 
"by  making  a  cross"  in  either  of  three  forms, 
viz.  in  the  form  of  a  capital  X,  as  indicated 
in  the  statute,  in  a  form  similar  to  a  capital 
T,  or  by  crossing  two  lines  together  thus: 
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+.  See  Webst  Int  Diet  defining  "GroBs." 
There  ia,  therefore,  a  manifest  difference  in 
the  requirement  that  a  voter  shaU  nae  a 
stamp  fnmiahed  for  that  porpoae  to  Indicate 
hia  <diolce  of  candidates,  and  that  he  shall 
make  a  cross.  .  A  failure  to  use  the  stamp  is 
n  post  tire  violation  of  the  law;  a  failure  to 
make  a  distinct,  well-formed  cross  may  De 
the  result  of  Inability  or  inadvertence,  it 
would  be  Impracticable,  therefore,  to  give 
effect  to  our  statute  construed  to  be  manoa- 
tory  as  to  the  form  of  the  cross  to  be  made 
to  indicate  the  voter's  choice. 

It  has  always  been  held  In  this  state  that 
if  the  Intention  of  the  voter  can  be  fairly  as- 
certained from  his  ballot,  though  not  In  strict 
conformity  with  the  law,  effect  will  be  given 
to  that  Intention.  In  other  words,  that  the 
voter  shall  not  be  disfranchised  or  d^»ilved  of 
Ills  right  to  vote  through  men  Inadvertence, 
mistake,  «■  ignorance.  If  an  honest  Intentlcm 
can  be  ascertained  from  his  ballot  See  Mc- 
Klnnon  v.  Pe<q>le,  110  BL  306;  Behrenameyer 
V.  Krelt!^  135  IlL  591.  26  N.  B.  704.  The 
ballot  law  of  1891  does  not  In  our  opinion, 
change  the  rul^ln  this  regard,  unless  to  give 
effect  to  such  Intention  would  tend  to  destroy 
the  secrecy  of  the  ballot  On  the  contrary, 
section  26  expressly  provides:  "If  the  voter 
marks  more  names  than  there  are  persons  to 
be  elected  to  an  office,  or  If  for  any  reason  it 
Is  impossible  to  determine  the  voter's  chcrfce 
for  any  office  to  be  filled,  his  ballot  shall  not 
be  counted  for  such  office;"  plainly  meaning 
that.  If  the  voter's  choice  can  be  ascertained 
from  his  ballot,  it  shall  be  counted.  If  it  can 
lie  done  consistent  with  the  provisions  and 
the  object  cf  the  act  It  was  the  intention 
of  this  amendment  as  expressed  in  Its  title, 
to  provide  for  the  printing  and  distribution  of 
l>aUots  at  public  expense,  for  the  nomlnatisn 
ot  candidates  for  public  offices,  to  regulate 
the  manner  of  hcddlng  elections,  and  to  en- 
force the  secrecy  of  the  ballot  "Whenever 
our  statutes  do  not  expressly  declare  that  par- 
ticuUir  informalities  do  not  avoid  the  ballot 
it  would  seem  best  to  consider  their  require- 
ments as  directory  only.  The  whole  piuirase 
of  the  ballot  as  an  institutian  Is  to  obtain  a 
correct  expression  of  intention;  and  If,  In  a 
?ivai  case,  the  Intention  is  clear,  it  Is  an  en- 
tire misconception  of  the  purpose  of  the  re- 
quirements to  treat  them  as  essentials;  that 
is,  as  objects  in  themselves,  and  not  merely 
as  means."  Wlgm.  Austr.  Ballot  System  (2d 
Ed.)  p.  105-  To  say  that  any  mark  on  a  bal- 
lot otber  than  a  cross  in  the  proper  place 
makes  It  void,  is  to  go  beyond  the  language 
(t  the  statute,  and  in  direct  conflict  with  sec- 
tion 26,  supra. 

The  statute  being  dlrect(»7,  and  not  manda- 
tory, as  to  the  manner  of  voting  prescribed 
'11  section  23,  It  remains  to  be  determined 
what  is  its  proper  construction.  In  settling 
tills  question  two  objects  must  be  kept  In 
view,  viz.  the  secrecy  of  the  ballot  and  the 
intention  of  .the  voter.  It  was  evidently  the 
intention  of  the  legislature  to  declare  .what 


should  absolutely  destroy  a  ballot,  or  prerent 
Its  b^ng  counted,  by  section  26,  supra:   "V 
the  voter  marks  more  names  than  tliere  axe 
persons  to  be  elected  to  an  office,  or  If  for  any 
reason  it  Is  Impossible  to  determine  the  voter's 
choice  for  any  office  to  be  filled,  taia  ballot 
shall  not  be  counted  for  such  <^ce.    Mo  bal- 
lot without  the  official  indorsement  AaE  be 
allowed  to  be  deposited  in  the  ballot  box,  and 
none  but  ballots  provided  In  accordance  with 
the  provisions  ot  this  act  shall  be  coonted." 
Observing  this  mandatory  language.  If  a  voter'5 
intention  can  be  gathered  from  his  ballot  with- 
out laying  down  a  rule  which  may  lead  to  a  de- 
struction of  its  secrecy,  that  Intention  ahonld  be 
given  effect    Nothing  Is  said  In  the  act  about 
distinguishing  marks,  but  If  a  mark  or  cbarac- 
ter  is  used  which,  thou£^  indicating  an  intention 
to  vote  a  particular  party  ticket  or  for  certain 
candidates,  at  the  same  tUne  saves  ttae  paxpos' 
of  Indlcatiiag  who  voted  it  theieby  fnmlshln? 
the  means  to  designing  persons  of  evading  the 
law  as  to  secrecy,  the  ballot  should  be  reject- 
ed.   It  logically  follows  that  the  voter's  In- 
tention must  be  manifested  by  a  cross,  sub- 
stantially in  the  place  designated,  which  the 
Judges  of  election,  or  the  court  on  a  reooont 
can  aae  was  an  honest  attempt  to  follow  the 
directions  ot  the  law.    Far  instance,  on  one 
of  the  ballots  csst  at  this  election  the  voter 
simply  wrote  at  the  head  of  the  Democratic 
ticket  the  word  "Democratic,"  on  otben  a 
single  mark  was  made  across  or  througli  the 
circle  or  square^  on  others  a  circle  within  the 
circle  or  square  was  made,  and  on  stlU  others 
Irregular  characters  were  so  used,     Qna  on<^ 
ballot  crosses  were  made  opposite  the  namet' 
of  candidates,  but   entirely   outside   of   tht- 
squares.    In  these  there  was  no  attempt  by 
the  voter  to  indicate  bis  diolce  by  making  a 
cross  In  the  appropriate  place.    On  another, 
seemingly  regular  in  other  respects,  the  name 
"Martin    Lynch"   Is    signed    at    the   bottom. 
These  marks  and  names  may  tend  to  show  an 
intention   on  the  part  of  the  voter  to'  vote 
tickets   so   marked,   but   they   disregard   the 
plain  directions  of  the  law,  and  furnish  the 
means  whereby  the  secrecy  of  the  ballot  caahj 
be  destroyed.    Therefore  we  think  all   such 
ballots  were  properly  rejected  by  the  court 
below.     On  the  other  hand,  ballots  appear  in 
the  record  on  which  It  is  clear  that  the  voter 
attempted  to  make  a  cross  in  the  pnq>er  plact- 
to  indicate  his  choice  of  candidates,  but  soc- 
ceeded   more   or  less   Imperfectiy.     It    being 
clear  in  such  cases  that  the  Intoition  was  to 
conform  to  the  statute,  and  not  to  distinguish 
the  ballot  they  were  properly  counted.     On 
one  of  the  ballots,  opposite  the  word  "Yes," 
on   the    proposed    constitutional    amendment 
submitted,  the  word  "Get"  as  read  by  coun- 
sel for  appellant,  was  written  in  the  square; 
opposing  counsd  insisting  that  the  word  was 
meant  for  "Yes."    It  is  Insisted  by  counsel 
for  appellant  that  this  word  as  here  used  Is 
as  much  a  distinguishing  mark  as  la  the  name 
,"Martin  Lynch"  to  the  ballot  above  referred 
to.    We  do  not  think  ao.    Itie  name  signed 
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to  the  ballot  could  serve  but  one  purpose,— 
namely,  to  Indicate  wbo  voted  the  ballot. 
The  word  "Yes"  or  "Get"  tended  to  Indicate 
the  voter's  choice  upon  the  proposition  sub- 
mitted, and  that  It  served  the  further  purpose 
of  dlstlngrulshing  the  ballot  Is,  to  say  the  least, 
a  very  remote  conjecture.  On  several  of  the 
ballots  counted  for  either  candidate  names  of 
candidates  were  erased  by  drawing  a  pencil 
through  them,  and  these  it  is  insisted  are  in- 
valid as  having  dlstlnguisblng  marks.  What 
we  have  already  said  referring  to  section  26  is 
a  sufficient  answer  to  this  contention. 

Applying  the  rules  Indicated  to  the  ballots 
in  this  record,  we  find  that  of  the  32  re- 
jected all  were  properly  excluded  except  8, 
4  of  which  should  have  been  counted  for  eacb 
of  these  candidates.  In  these  the  voter  made 
a  well-deflned  cross  in  the  Democratic  or  Re- 
publican circle  at  the  head  of  the  ticket  (four 
in  each),  but  also  made  a  cross  in  another  cir- 
cle opposite  a  party  name  on  which  there 
was  no  candidate  for  superintendent  of  schools. 
While  such  ballots  could  not  be  counted  for 
candidates  upon  both  tickets,  because  the  voter 
in  that  case  marked  more  names  than  there 
were  persons  to  be  elected  to  the  office,  that 
rule  cannot  apply  to  these  candidates;  that 
is  to  say,  where  a  voter  made  a  cross  in  the 
Republican  circle,  and  did  the  same  in  the 
Independent  Republican  circle,  on  which  last- 
named  ticket  there  was  no  candidate  for 
superintendent  of  schools,  he  did  not  mark 
more  names  than  there  were  persons  to  be 
elected  to  that  office,  but  expressed  Ills  choice 
for  Miss  White.  And  so,  where  a  voter  made 
a  cross  in  the  DemocratlG  circle,  but  did  the 
same  In  the  People's  Silver  drde,  on  which 
there  was  no  candidate  for  the  office,  the  vote 
should  have  been  counted  for  Orr.  Of  the 
disputed  votes  counted  for  Orr  one  was  mark- 
ed in  the  Democratic  circle  with  a  character 


like  this 


@ 


and  had  no  other  marks  upon 


It.  We  are  unable  to  discover  in  the  mark 
any  resemblance  to  a  cross,  or  see  wherein 
the  voter  attempted  to  make  a  cross  of  any 
kind,  and  therefore,  under  the  rule  laid  down, 
the  ballot  should  have  been  rejected. 

It  is  earnestly  insisted  that  another  ballot 
counted  for  Orr,  mnrked  in  the  Democratic 


circle  in  this  way: 


]©' 


should  have  been  re- 


jected. The  marks  were  made  with  Ink,  and 
while  it  is  somewhat  blurred,  and  cannot 
be  said  to  be  a  cross,  strictly  speaking,  still 
we  think  it  shows  an  attempt  on  the  part  of 
the  voter  to  make  such  a  mark,  and  was 
therefore  properly  counted.  But  if  it  were 
otherwise,  the  result  which  we  reach  upon 
the  whole  record  would  not  be  changed,  be- 
cause on  one  of  those  counted  for  Miss  White 
the  mark  in  the  Republican  circle  is  like  this: 

Certainly  there  Is  no  more  reason  for 

>^itj'ing  that  <aie  of  these  characters  was  In- 
(ended  for  a  cross  than  the  other.    We  think 


they  were  both  prop^ly  counted.  On  three 
of  the  tickets  counted  for  Mias  White  a 
cross  was  made  in  the  Republican  circle,  but 
on  one  of  them  the  name  "R.  W.  Orr"  and  on 
the  other  two  the  name  "Robert  W.  Orr"  was 
written  under  the  name  "Nina  S.  White," 
and  a  cross  made  In  the  square  opposite,  but 
extending  somewhat  below  her  name.  It 
would  seem  that  the  voter  in  each  of  these 
cases  intended  to  vote  the  Republican  ticket, 
except  for  Miss  White,  but  to  vote  for  Orr 
as  against  her.  If  the  cross  in  the  square  op- 
posite the  name  "White"  had  been  made  di- 
rectly opposite  that  of  "Orr,"  the  vote  would, 
under  the  provisions  of  the  statute  and  our 
recent  decision  in  Sanner  v.  Patton  (HL  Sup.) 
40  N.  Si.  290,  have  been  a  regular  vote  for 
Oir.  We  are,  however,  of  the  <H)lnion  that 
It  is,  to  say  the  least,  uncertain  from  these 
ballots  whteb  of  the  candidates  the  voter  in- 
tended to  vote  for,  and  therefore,  under  sec- 
tion 26,  sqpra,  they  should  not  have  been 
counted  for  dtber. 

Our  conclusion,  then.  Is  that,  in  any  view  of 
the  case  presented,  appellee  was  entitled  to  hia 
certificate  of  election,  having  at  least  a  ma- 
jority of  three  votes.  The  Judgment  of  the 
county  court  must  therefore  be  affirmed.  It 
may  prc^perly  be  added  that  it  la  the  duty 
of  every  voter  under  this  law  to  ascertain 
and  follow  the  provisions  at  the  statute  and 
the  directions  of  the  secretary  of  state  In  his 
instructions  sent  oat  with  the  ballots,  and 
that  whenever,  through  negligence  or  willful- 
ness, he  disregards  that  duty,  be  does  ao  at  the 
peril  of  lodng  his  vote.    Affirmed. 


(]£8  111.  &60) 

VAN  FRANK  et  al.  v.  TJNI-HSD  STATES 
MASONIC  BON.  ASS'M.t 

(Supreme  Ck>nrt  of  Ulinola.    Nov.  1,  1885.) 

liUTUAL  BBNBriT  INSURANCE— BvIDBHCB—ABSESS- 
MENT— RBOORD. 

1.  In  an  action  against  a  mutual  benefit  in- 
surance association,  ite  records  are  prima  facie 
evidence  in  its  favor  in  respect  to  the  rights  of  its 
memliers.    56  111.  Avp.  203,  affirmed. 

2.  Where,  by  the  articles  of  association,  mem- 
bers are  assessed  according  to  their  ages  on  the 
death  of  a  member,  a  vote  of  the  directors  in- 
structing the  secretary  to  levy  an  assessment 
on  certain  named  deceased  members,  and  to  pay 
their  beneficiaries,  constitutes  an  assessment  by 
the  board  of  directors. 

3.  The  fact  that  notice  of  an  assessment  is 
mailed  tiefoce  its  date  does  not  invalidate  the 
assessment,  since  that  cannot  prejudice  the  mem- 
t>ers. 

4.  Statements  of  a  member  that  he  does  not 
mtend  to  pay  assessments  any  loiiger  may  be 
shown  in  a  suit  on  his  membership  policy,  in 
connection  with  proof  of  his  failure  to  pay  sub- 
sequent assessments.    66  III.  App.  208,  affirmed. 

Appeal  from  appellate  court.  Third  district 

Assumpsit  by  (IJarrle  C.  Van  Frank,  In  her 

own  behalf,  and  Robert  G.  Van  Frank  and 

Esther  N.  Van  Frank,  minors,  by  Carrie  C. 

Van  Frank,  their  next  friend,  against  the 

1  Reported  by  Louis  Boisot,  Jr.,  Esq.,  of  th<> 
Chicago  bar.  . 
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United  States  Masonic  Benevolent  Association 
of  Council  Bluffs,  Iowa.  Defendant  obtained 
Judgment,  which  was  affirmed  by  the  appel- 
late court  56  III.  App.  203.  Plaintiffs  ap- 
peal.    Affirmed. 

The  appellee,  a  mutual  benefit  association 
organized  under  the  laws  of  the  state  of  Iowa, 
with  its  principal  office  at  C!oancU  Bluffs, 
Iowa,  on  the  27th  day  of  October,  1800, 
Issued  two  certificates  of  membership  on  the 
application  of  T.  H.  Van  Frank,  which  were 
payable  in  case  of  his  death,  during  the 
continuance  of  the  contract  evidenced  by 
each  certificate,  to  Carrie  Van  Frank  and  chil- 
dren, and,  in  case  of  death  of  any  of  the 
beneficiaries,  to  the  survivors  or  the  legal 
representatives  of  T.  H.  Van  Frank.  The  as- 
sociation was  organized  to  furnish  its  mem- 
bers life  insurance  by  means  of  collection  of 
assessments  levied  to  raise  money  to  pay 
death  losses.  By  Its  articles  of  Inoorporatlon, 
which  are  its  chart»,  its  manner  of  Insuring 
and  paying  death  benefits  is  as  follows:  Ap- 
plications for  membership  are  received  only 
from  Free  Masons.  These  appUcatloDS  are 
sent  to  the  home  office,  and,  if  approved,  one 
or  two  certificates  of  membership,  providing 
for  the  payment  of  75  pee  cent  of  an  assess- 
ment on  the  members  of  that  division,  not 
however,  exceeding  $2,500  to  each  certificate, 
are  issued  to  the  applicant  When  one  or 
more  members  of  either  division  die,  who 
Is  in  good  standing,  and  who  has  paid  all 
previous  assessments,  the  board  of  directors 
make  an  assessment  on  the  members  of  the 
division  to  which  the  deceased  member  be- 
longed, and  the  secretary  transmits  a  notice 
to  each  member  subject  to  such  assessment, 
advising  him  of  the  amount  of  the  assessment 
and  the  time  within  which  the  same  shaU  be 
paid.  This  notice  of  the  assessment  is  deem- 
ed to  be  given  when  deposited  in  the  post 
office,  addressed  to  the  member  at  his  last 
known  post-office  address.  The  members 
liave  30  days  within  which  to  pay  the  as- 
sessment; that  is,  30  days  from  the  date 
of  the  notice  of  the  assessment  sent  to  them 
by  the  secretary.  If  the  member  does  not 
pay  his  assessment  within  such  period  of  30 
days,  then  his  certificate  "shall  cease  and 
be  of  no  effect."  At  the  end  of  90  days, 
after  these  proofs  of  death  have  been  received 
for  which  the  assessments  were  levied,  com- 
putation is  made  by  the  <^cers  of  the  asso- 
ciation of  the  amount  collected  by  means  of 
such  assessment;  and  the  association  is  then 
to  pay  to  the  deceased  member  75  per  cent 
of  the  amount  received  of  such  assessment 
from  the  members  of  the  division  to  which  the 
deceased  member  belonged,  such  benefit  not 
to  exceed  $2,500  for  each  certificate.  Assess- 
ments were  made  to  be  due  and  owing  six 
times  a  year,  on  the  Ist  days  of  January, 
March,  May,  July,  September,  and  November. 
T.  H.  Van  Frank  paid  his  assessments  until 
the  one  levied  for  September  1,  1891.  That 
assessment  was  made  by  the  directors  of  the 
issoclation  on  August  11,  1891,  to  be  dated 


September  1,  1891,  on  account  of  the  death 
of  the  hold»s  of  eight  certificates.  The 
amount  to  be  paid  by  Van  Frank  on  that  as- 
sessment was  $8.80,  and  a  notice  dated  Sq»- 
tember  Ist  was  written  and  mailed  Angast 
29th,  db«cted  to  him  at  his  post-oSlce  ad- 
dress at  Quincy,  111.,  postage  prepaid.  About 
the  same  time,  a  sheet  showing  the  name  of 
etich  member  residing  in  Quincy,  and  the 
amount  of  his  assessment,  was  forwarded  to 
P.  F.  Jasper,  teller  of  the  First  Natioval 
Bank,  that  payment  might  there  be  made,  and 
Jasper  notified  Frank  of  the  receipt  of  the 
sheet  and  the  assessment  Neither  that  nor  any 
subsequent  assessments  were  paid  by  Van 
Frank.  The  latter  told  Jasper  "the  assessments 
were  getting  to  heavy  for  him.  and  be  bad 
concluded  to  drop  it"  On  April  10,  1892,  tlie 
assured  was  accidentally  drowned,  and  anit 
was  brought  on  the  two  certificates  of  mem- 
bership, and  (m  trial  a  verdict  and  judgment 
were  enta%d  for  the  defendant  That  Judg- 
ment was  affirmed  on  appeal  to  the  appellate 
court  of  the  Third  district,  and  this  appeal  is 
prosecuted. 

J.  0.  Broady  and  J.  F.  Carrott,  for  appei- 
lantB.    Clark  Vamum,  for  appellee. 

PHILLIPS,  J.  (after  stating  the  facteO.  Ap- 
pellant contends  iben  was  not  evidence  abow- 
ing  the  death  of  the  persons  holding  the  ei^t 
certificates,  the  assessment  for  wbidi  Van 
Frank  failed  to  pay,  and  hence  the  aaso- 
datlon  has  shown  no  necessity  fw  making 
an  assessm^it  and  In  the  absence  of  such 
necessity,  if  any  was  made.  It  would  be  yoM. 
The  record  of  the  association  is  prima  tatie 
evidence  In  respect  to  the  rights  of  its  mem- 
bers, and  it  Is  not  necessary  to  pnve  tbe 
death  of  members  or  the  fact  of  mendier- 
ship,  to  authorize  a  call  for  asaeasmcnt  other- 
wise than  by  a  copy  of  the  record  of  the  board 
of  directors.  In  Bagley  v.  Orand  I^ge,  131 
ni.  498,  22  N.  B.  487,  it  was  held:  "He  being 
a  member  of  tbe  association,  the  records  made 
by  it  were  evidence  against  him.  *  *  *  If 
the  theory  of  the  plaintiff  Is  cMtect,  and 
It  Is  required  of  the  defendant  to  establish  is 
the  first  instance,  otherwise  than  by  its  rec- 
ord, and  by  direct  and  affirmative  testimMty, 
all  the  conditions  precedent  to  the  call  of  the 
assessment,  then  the  burden  would  be  impos- 
ed upon  It  of  producing  tlie  witnesses  to  ptoxe 
tbe  death  of  every  member  who  had  died 
since  the  incorporation  of  the  wder  whose 
beneficiary  certificate  had  been  paid,  and  that 
every  such  member  was  in  good  standing  when 
he  died,  and  also  of  showing  every  dollar 
paid  into  the  beneficiary  fund  and  paid 
out  of  that  fund  during  the  same  period  of 
time.  All  this  would  be  necessary  in  order 
to  show  what  moneys  had  been  received,  and 
what  payments  had  been  made,  by  reastui 
of  which  tbe  beneficiary  fund  has  fallen  beiom 
$2,000,  and  a  new  assessment  thereby  Justi- 
fied, imder  the  laws  and  regnlationa  of  tbe 
order." 
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It  Ifl  tb«n  msed  that  thd  recoid  falla  to  diow 
an  aawHument  was  In  fact  made.  The  evl- 
dence  showa  a  meeting  held  at  the  office  of 
the  asodatlon  on  Augost  11,  18&1,  by  the 
board  of  directors,  when,  on  motion,  the 
secretaty  was  instructed  to  lenry  an  assess- 
ment September  1,  1891,  for  the  following  de- 
ceased mentbov  (naming  those  holding  the 
eight  certificates),  and  pay  their  beneficiaries. 
By  article  18  of  the  association,  members 
were  assessed  according  to  their  ages  npon  the 
death  of  a  member  of  a  division,  and  the  ac- 
tion of  the  board  sufficiently  determined  the 
assessment,  as  the  article  provided  the  amount 
of  the  assessment  according  to  age  on  each 
surviving  member  of  that  division.  That  reso- 
lution, in  connection  with  the  article,  amount- 
ed to  an  assessment  by  the  board  of  directors. 

By  the  membership  certificate  It  appears 
that  the  assessments  were  to  be  issued  bi- 
monthly, commencing  with  January  Ist.  Notice 
of  the  assessment  of  August  lltb  was  mailed 
August  29th,  the  notice  bearing  date  Septem- 
ber 1st.  It  is  urged,  because  of  this  fact 
appearing  In  evidence^  the  assessment  is  void. 
The  validity  of  the  assessment  did  not  de- 
pend on  the  date  of  mailing  the  notice,  nor 
on  the  date  of  the  notice.  The  right  to  have 
notice  of  the  assessment  existed  tn  the  assur- 
ed, which  notice  must  be  given  In  the  manner 
provided  by  the  articles  of  association  and  the 
certificate  of  membership.  Notice  of  the  bi- 
monthly assessment  is  not  necessarily  mailed 
as  of  the  first  of  the  month,  as  article  19  of 
the  association  prbvides:  "Immediately  after 
such  assessment  is  made,  the  secretary  shall 
transmit  by  mall  to  each  member  subject 
thereto  a  notice,"  etc.  The  mailing  notice 
before  the  Ist  September,  dated  of  that  date, 
was  authorized  by  the  articles  of  association, 
and  could  not  prejudice  the  assured,  bat  was 
for  his  benefit  and  advantage. 

Error  is  assigned  in  permitting  the  witness 
Jaq>er  to  testify  to  a  conversation  with  Van 
Frank,  the  assured,  in  which  he  testified  that, 
after  he  had  notified  Van  Frank  of  receiving 
the  sheet  with  names  of  members  and  amount 
of  assessment,  the  latter  replied  the  assess- 
ment was  getting  too  heavy  for  him,  and  be 
had  concluded  to  drop  it.  The  undertaking 
on  the  part  of  the  assured  was  that  he  was 
to  pay  his  assessments  or  lose  the  benefit  of 
membership.  He  could  change  the  ben^dary 
at  pleasure,  as  provided  by  article  23  of  the 
association;  pay  assessments  or  not,  as  he 
chose.  It  was  in  the  power  of  the  assured  to 
deprive  the  boieficiary  of  any  interest,  and 
his  decIaratioDS  that  he  no  longer  Intended 
to  pay  assessments,  when  shown  in  connec- 
tion with  the  fact  that  he  failed  to  pay  an 
assessment  within  the  time  required,  whereby 
the  policy  lapsed,  was  competent  evidence. 
Hansen  v.  Supreme  Lodge,  140  IIL  301,  29  N. 
E.  1121. 

Twenty-two  Instructions  were  asked  for  plain- 
tiff; ten  were  given.  To  enter  into  a  dis- 
cussion of  all  these  refused  instructions  could 
subserve  no  useful  purpose.    We  have  care- 


fully examined  fbdoe'iefused  instructions,  and 
hold  there  was  not  orror  in  refusing  to  give 
the  same;  nor  was  there  reversible  error  in 
giving  instructions  for  the  defendant  That 
no  recovery  could  be  had  by  plalntlfb  was 
found  by  the  appellate  court  on  the  facts,  and 
the  evidence  clearly  sustains  the  Judgment 
of  tlut  court.  We  find  no  error  in  the  ad- 
mission or  exclusion  of  evidence,  nor  in  re- 
fusing instructions  asked  by  plaintiffs.  There 
is  no  reversible  error  in  instructions  given  for 
defendant  The  Judgment  of  the  api>ellatB 
court  of  the  Third  district  is  affirmed.  Af- 
firmed. 

CARTER,  J.,  having  I)een  of  counsel  in  the 
case  on  the  trial  in  the  trial  court,  took  no 
part  in  the  decision  of  the  case  in  this  court 


(ISS  III.  66T) 

WILSON  et  al.  v.  WILSON  et  al.i 
(SuDteme  Court  of  liUnoiB.    Nov.  1, 18Ki.) 

DbBD— DbLIV  EHT— EVIDCKOB. 

A  man  execnted  a  deed  conv^ing  land  to 
his  children,  and  gave  it  to  one  of  them,  telling 
her  to  keep  it,  and  that,  if  he  never  called  for  it, 
■he  must  pnt  it  on  record  at  his  death.  He  re- 
mained in  possession  of  the  land  till  his  death, 
mortgaged  it  offered  it  for  sale,  and  exercised 
others  acts  of  ownership  over  it  The  deed  re- 
mained in  the  daughter's  hands,  and  was  not 
recorded  till  after  his  death.  HM,  that  there 
was  no  effectual  delivery  of  the  deed. 

Appeal  from  drcnlt  court  McDonongb 
county;  Oliarles  J.  Scolfield,  Judge. 

Bill  by  William  WUson  and  others  against 
Samuel  Wilson  and  others.  Defendants  ob- 
tained a  decree.  Complainants  appeal.  Mod- 
ified. 

Agnew  &  Yose,  for  appellants.  Sherman  & 
TonnlcllffS,  for  appellees. 

BAKER,  J.  William  Wilson  and  others 
filed  their  bill,  and  afterwards  their  amended 
bill,  against  Samuel  Wilson  and  others,  to 
set  aside  a  deed  to  and  for  partition  of  cer- 
tain lands  described  In  the  bill,  derived  from 
a  common  ancestor,  Samuel  Wilson,  who  Is 
referred  to  in  the  record  as  "Col.  Wilson." 
The  bin  named  one  O.  P.  Piper  also  as  a  party 
defendant  The  defendants  answered,  Flper 
filing  a  sepcurate  answer,  claiming  Hens  on 
the  land  In  controversy  represented  by  two 
different  mortgages.  He  also  filed  his  cross 
bill  praying  foreclosure  of  the  same.  Upon 
a  hearing  before  the  chancellor  upon  tne 
amended  and  cross  bills,  answers,  replica- 
tions, exhibits,  and  proofs,  a  decree  was  en- 
tered dismissing  the  complainants'  bill  and 
amendment  thereto  for  want  of  equity,  and 
ordering  foreclosure  of  the  mortgages  in  ac- 
cordance with  the  prayer  of  the  cross  bill. 
To  reverse  that  decree  the  complainants 
prosecute  this  appeal. 

No  question  is  made  of  the  Justice  of  that 

1  Reported  by  Louis  Boisot  Jr.,  Bsq.,  of  th* 
Chicago  bar. 
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part  of  the  decree  fbrecloslng  the  mortgage 
held  by  O.  F.  Piper.  The  complaint  is  that 
the  conrt  below  erred  In  not  decreeing  parti- 
tion of  the  lands  in  controversy  In  accordance 
with  the  prayer  of  the  original  and  amendea 
bills.  And  the  "bone  of  contention"  Is  a 
deed  made  by  Col.  Wilson,  purporting  to 
convey  said  lands  to  three  of  his  children, 
Lizzie  ElBon,  Bd^  and  Samuel  Wilson,  de- 
fendants herein,  and  claimed  by  them  to 
hare  been  delivered.  Complainants  deny 
that  the  deed  was  ever  delivered,  and  upon 
the  question  of  delivery  rests  the  decision  of 
this  case.  The  undisputed  facts  in  the  case 
are  that  on  September  2,  1889,  Col.  Wilson 
was  the  owner  of  a  large  farm,  situated  in 
McDonough  county;  that  on  said  day  he 
made  and  acknowledged  a  deed  purporting 
to  be  an  absolute  and  unconditional  convey- 
ance of  said  laud  to  the  defendants  Lizzie, 
Ed.,  and  Samuel,  and  shortly  thereafter  hand- 
ed the  same  to  said  Lizzie,  in  whose  posses- 
sion it  has  remained  ever  since;  that  said 
deed  was  never  recorded  until  the  day  follow- 
ing the  death  of  the  grantor,  who  died  In- 
testate, November  30, 1893,  and  left  surviving 
him  the  complainants  and  the  defendants 
Ltzrie,  Xid.,  and  Samuel,  his  only  heirs  at 
law.  At  the  hearing  a  large  number  of  wit- 
nesses were  examined,  most  of  whom  were 
put  upon  the  stand  for  the  purpose  of  dis- 
proving on  the  one  side,  and  on  the  other  of 
establishing,  the  fact  of  delivery  of  the  deed 
in  controversy.  Lizzie  Elson  and  Samuel 
Wilson  were  permitted  to  testify  over  the  ob- 
jection of  complainants.  This  was  error. 
Complainants  sue  as  the  heirs  of  their  de- 
ceased father,  whose  title  is  here  disputed; 
and  the  defendants,  seeking  to  disprove  such 
title,  were  therefore  not  competent  witnesses. 
Hayes  v.  Boylan,  141  UL  400,  30  N.  E.  1041; 
Comer  v.  Comer,  119  111.  170,  8  N.  E.  796. 

Disregarding  snch  of  the  testimony  as  was 
Incompetent,  a  clear  preponderance  of  the 
evidence  shows  that  CoL  Wilson  always 
treated  the  land  in  question  as  his  own,  as 
well  subsequent  as  prior  to  the  alleged  deliv- 
ery of  the  said  deed.  The  land  remained  on 
record  as  his  until  after  his  death,  up  to 
which  time  he  paid  the  taxes  thereon  with 
his  own  money.  At  different  times  subse- 
quent to  said  alleged  delivery  he  made  re- 
paita  on  the  premises,  leased  the  land  to  ten- 
ants, collected  rents  for  his  own  use,  and  ad- 
vertised the  land  for  sale  In  a  public  news- 
paper. And  on  March  1,  1890,  he  made  and 
delivered  to  O.  F.  Piper  a  mortgage  deed 
thereon  to  secure  a  loan  of  $500.  All  of 
these  acts  were  done  with  the  knowledge 
and  acquiescence  of  the  defendants.  The  evi- 
dence further  shows  that  one  of  said  leases 
was  drawn  up  by  defendant  Samuel  Wilson, 
and  signed  by  him  as  agent  for  his  father, 
who  was  named  therein  as  owner  and  lessor. 
The  defendants  always  spoke  of  the  land  as 
their  father's,  and  so  treated  it.  In  a  re- 
plevin suit  wherein  Col.  Wilson  was  plalntur, 
tried   in   September,    1891,   Samuel   Wilson 


swore  that  tbte  land  belonged  to  Us  taXher, 
and  that  he  and  his  brother  Ed.  were  bis 
father's  tenants.  There  also  appears  In  evi- 
dence the  following  letter,  written  by  de- 
fendant Lizzie  Elson,  and  mailed  by  ha:  to 
complainant  Alice  M.  Luck:  "Peoria,  UL, 
Feb.  28,  1894.  Dear  Alice:  Your  letter  was 
received  to-day  noon.  *  *  *  I  have  bad 
that  deed  in  my  possession  for  some  time. 
Father  gave  it  to  me,  and  told  me  to  keep  it. 
and,  If  he  never  called  for  it,— which  he  never 
did,— that  at  his  death  I  must  have  it  put  on 
record.  He  saw  the  deed  shorUy  before  be 
went  down  to  Jim's.  He  was  well  then,  and 
it  was  still  his  desire  that  I  should  keep  the 
deed.  It  is  not  likely  he  would  change  bis 
mind  in  so  short  a  time  •  •  •  Llzae" 
Such  a  state  of  facts  Is  not  at  all  constetent 
with  the  claim  that  Col.  Wilson  delivered 
this  deed  to  the  defendants.  The  mere  pla- 
cing of  the  deed  in  the  hands  of  one  of  the 
grantees  did  not  of  itself  necessarily  consa- 
tute  a  delivery.  In  snch  a  case  the  inquiry 
is,  what  was  the  intention  of  the  parties  at 
the  time?  and  that  intention,  when  ascer- 
tained, must  govern.  Jordan  v.  Davis,  lUK 
111.  386;  Bovee  v.  Hlnde,  135  lU.  137,  25  N. 
B.  694;  OUver  v.  Oliver,  149  HI.  642,  36  N.  E. 
955.  It  seems  clear  that  this  deed  was  placed 
by  her  father  in  the  hands  of  Lizzie  Elson 
with  the  mutual  understanding  that  if  he  at 
any  time  desired  to  withdraw  it  she  should 
return  it  to  him,  but  that  "if  he  never  called 
for  it"  she  should,  at  his  death,  have  It  re- 
corded. In  other  words,  tfiere  was  no  intm- 
tlon,  at  the  time,  to  convey  a  present,  abso- 
lute title  to  the  defendants,  but  the  Intention 
was  that  the  deed  should  take  effect  at  the 
grantor's  death,  and  vest  the  title  in  the  de- 
fendants, provided  he  died  without  having 
recalled  the  deed.  There  was  in  no  sense  an 
attempt  to  deliver  to  the  grantees  in  escrow, 
as  contended  by  counsel  for  the  defendants, 
but  merely  a  transfer  of  the  poMessiaD 
of  the  deed  to  one  of  the  grantees;  the  gran- 
tor at  the  time,  however,  reserving  a  future 
control  over  It  To  constitute  ddivery  of  a 
deed,  it  must  dearly  appear  that  it  was  the 
intention  of  the  grantor  that  the  deed  should 
pass  the  title  at  the  time,  and  that  he  shook! 
lose  all  control  over  it  A  deed  for  an  inter- 
est in  land  must  take  efTect  upon  its  execu- 
tion and  delivery,  or  not  at  all.  Bovee  v. 
Hlnde,  supra;  Cline  v.  Jones,  111  111.  563; 
Stinson  V.  Anderson,  96  111.  373.  We  think 
the  mortgaging  of  the  land  by  Col.  Wilson 
subsequent  to  his  placing  the  deed  in  the  cus- 
tody of  Lizzie  Elson,  his  offering  the  land  for 
sale,  and  exercising  the  other  acts  of  owner- 
ship over  it,  heretofore  mentioned,  were  sniu- 
cient  to  constitute  a  withdrawal  of  the  deed. 
Stinson  V.  Anderson,  supra.  But  even  if  they 
wei-e  not  the  deed  is  nevertheless  void,  lor 
It  was  not  to  take  effect  until  the  death  of 
the  grantor.  That  was  an  attempt  to  make 
a  testamentary  disposition  of  property  with- 
out complying  with  the  statute  of  wills. 
Cline  V.  Jones,  supra.    The  circuit  court  crr- 
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ed  in  dismissing  the  complainants'  original 
and  amended  bills.  The  decree  is  therefore 
reversed,  and  the  cause  remanded  to  that 
conrt,  with  directions  to  enter  a  decree  In 
accordance  with  the  prayer  of  said  bill.  Re- 
versed In  part,  and  in  pait  affirmed. 


(158  III.  d) 

ORE  V.  NATIONAL  PIRB  INS.  CO.* 

(Sapreme  Cooit  of  Illinois.    Nov.  1,  1895.) 

Appeal  from  appellate  conrt,  Third  district 
Assumpsit  by  Abner  R.  Orr  against  the  Nation- 
al Fire  Insurance  Company.  Plaintiff  obtained 
judgment,  which  was  reversed  b;  the  appellate 
court  56  111.  App.  627.  Plaintia  appeals.  Af- 
firmed. 

Calhoun  &  Steely,  for  appellant  Thoe.  Bates 
nnd  Lawrence  &  Lawrence,  for  appellee. 

PER  CURIAM.  Tie  questions  bivolved  in 
this  case  are  the  same  as  those  presented  and 
decided  in  Orr  v.  Insurance  Co.  (in  which  an 
opinion  was  filed  at  the  present  term  of  this 
court)  41  N.  B.  804.  The  reasons  given  in  tlie 
opinion  for  afiBrming  the  judgment  In  tliat  case 
are  eqnaUy  applicable  to  tliis,  and  need  not  be 
repeated  here.  The  judgment  of  the  appellate 
court  will  be  affirmed. 


(158  til.  600) 

GUILFOIL  V.  ARTHUR  et  al.» 

(Supreme  C!oart  of  Illinois.    Nov.  1,  1895.) 

TRDsTs—CHARrriss—EQOiTT— Parties— EsTOPPEi, 

1.  A  deed  conveyed  land  in  trust  fOr  the 
"widows  and  home  and  school  lor  orphans  of  de- 
ceased members  of  the  Brotherhood  of  Locomotive 
Engineers,"  an  nnincorporated  association,  and 
directed  that  the  grantee  should  hold  the  land  "for 
said  widows  and  orphans  of  the  members"  of 
such  brotherhood,  under  regulations  made  tqr  it 
"provided  that  the  brotherhood  may  use  the 
property  or  dispose  of  it  for  any  charitable  pur- 
pose, for  the  use  of  said  widows  and  orphans." 
Held,  that  the  trust  thereby  created,  being  a  char- 
itable one,  was  not  void  for  uncertainty. 

2.  Where  the  trustee  of  a  trust  that  is  sub- 
ject to  the  regulations  of  an  association  ignores 
the  terms  of  the  trust  deed,  a  court  of  equity 
has  jurisdiction  to  remove  him.  and  appoint  a 
new  tra8tee,.at  the  suit  of  the  individual  mem- 
bers of  a  committee  appointed  by  the  association 
to  look  after  such  trust,  since  they  may  sue  for 
the  benefit  of  all  the  numerous  beneficiaries 

3.  A  trustee  who  has  accepted  a  deed  con- 
veying land  to  him  in  trust,  and  lias  taken  pos- 
session of  the  land,  la  estopped  to  allege  that  the 
trust  is  invalid  because  the  grantor's  title  was 
obtained  illegally. 

Appeal  from  circuit  court.  Coles  county; 
Francis  M.  Wright,  Judge. 

Bill  by  P.  M.  Arthur  and  others  against  'John 
G.  Oullfoil.  Complainants  obtained  a  decree. 
Defendant  appeals.    Affirmed. 

This  was  a  bill  in  equity  brought  by  P.  M. 
Arthur  and  others,  grand  officers  of  the  Grand 
International  Brotherhood  of  Locomotive  En- 
gineers, against  John  H.  Gnllfoll.  It  Is  al- 
leged, in  substance,  in  the  bill,  among  other 
things,  that  certain  real  estate  In  Coles  county, 
111.,  was  conveyed  by  deed  on  August  2,  1886, 
by  Mary  J.  Mitten  to  John  H.  Guilfoil,  In 

1  Reported  by  Louis  Boisot  Jr.,  Esq.,  of  the 
Chicago  bar. 
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tniBt  for  the  widows  and  orphaiu  of  deceased 
members  of  the  Brotherhood  of  Locomotive 
Engineers,  and  under  such  rules  and  regu- 
lations as  sliall  be  provided  by  the  brother- 
hood; that  the  rental  value  of  said  property 
is  $1,000  per  year  over  and  above  taxes,  re- 
pairs, etc.;  that  John  H.  GuilfOil  entered  upon 
possession  of  said  property  Immediately  after 
such  conveyance,  with  his  family;  that  he  has 
received  the  uses,  rents,  and  profits  thereof, 
and  converted  tbem  to  his  own  use;  that  be 
refuses  to  ac(x>nnt  to  the  offices  of  said 
brotherhood  fbr  such  rents,  or  any  part  there- 
of; that  Gnllfoll.  as  such  trustee,  has  mis- 
managed said  estate.  Is  committing  waste 
tbereon,  and  that  he  Is  Insolvent— and  prays 
that  he  may  be  removed  as  such  trustee;  that 
a  trustee  be  appointed  by  the  court  to  take 
charge  of  said  property;  that  an  account  be 
taken  of  the  rents  and  profits  received  by 
Gnllfoll  from  said  estate,  and  a  decree  there- 
for, etc.  The  defendant  pnt  in  an  answer  to 
the  bill,  in  which  he  denies  any  such  organiza- 
tion as  that  of  the  Grand  International  Broth- 
erhood of  Locomotive  Ehigineers;  denies  that 
orators  hold  positions  in  such  organization  as 
alleged;  denies  that  he  was  bound  by  the 
by-laws  and  constitutlou  of  mdi  organization; 
that  any  such  organization  existed;  admits 
possession  of  said  property,  but  denies  that  he 
holds  possession  as  trostee  for  such  organiza- 
tion; admits  that  Mary  J.  Mitten  conveyed 
said  property  to  him  August  2,  1886,  and  de- 
nies that  orators  have  any  interest  In  said 
premises  conveyed  in  any  manner  by  vhrtue 
of  said  conveyance,  and  denies  that  he  has 
any  personal  property,  etc.;  denied  that  such 
organization  accepted  said  property,  and  de- 
nies that  he  has  ever  received  property  and 
money  as  alleged;  denies  the  power  of  such 
organization  to  aflfect  said  pn^ierty  or  bis  In- 
terest by  resolotlon,  etc  It  is  also  set  up  In 
the  answer  that  tlie  property  originally  belong- 
ed to  one  Nixon;  that  he  and  others  formed 
a  lottery  scheme;  that  the  farm  was  put  In 
to  be  drawn;  tliat  Mary  J.  Mitten  drew  the 
farm,  and  conveyed  it  to  defendant  On  the 
hearing  the  court  found  the  allegations  of  bill 
true;  that  said  Grand  International  Brother- 
hood  of  Ijocomotive  Engineers  Is  an  organized 
body,  with  constitatlcni  and  by-laws,  etc.  A 
decree  was  rendered  removing  John  Guilfoil 
as  trustee,  and  appointing  Wliliam  Burgess 
trtjstee  of  the  said  property,  etc.,  for  the  uses 
and  purposes,  etc.,  with  bond  at  $20,000;  or- 
ders and  adjudges  that  John  Guilfoil  pay  to 
Bald  William  Burgess,  as  trustee,  $3,662,  as 
found  by  the  court  to  be  due  from  him;  that 
said  Guilfoil  deliver  up  possession  of  said 
premises  to.  said  WiHiam  Bnrgess,  and  that 
John  Guilfoil,  vrithin  20  days,  execute  and  de- 
liver to  said  Burgess  a  proper  and  sufficient 
conveyance  of  said  premises,  and  in  default 
thereof  that  the  master  make  such  deed;  that 
in  default  of  the  payment  of  said  $3,662  by 
said  Guilfoil,  Burgees  proceed  to  collect  the 
same,  etc.;  -  that,  upon  receiving  possession  of 
said  property,  said  Burgess  proceed  to  advertise 
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and  sei)  said  prc^rty  at  public  sale,  and 
bring  proceeds  Into  court 

A.  J.  Fryer  and  J.  W.  Cratg.  for  appellant 
Horace  S.  Clark,  for  appellees. 

0RAI6,  J,  (after  stating  the  facts).  There 
is  no  substantial  controversy  in  regard  to  the 
facts  in  tbls  case.  On  the  2d  day  of  August, 
1886,  Mary  J.  Mitten,  who  held  the  legal  title 
to  certain  lands  in  Ck>les  county,  executed  and 
dellTered  to  the  defendant  John  H.  OoUfoil,  a 
deed  conveying  the  lands  to  htm  in  trust  The 
deed  was  as  follows:  "This  indenture  wit- 
neeseth:  That  Mary  J.  Mitten,  a  widow,  of 
Marlon  county  and  state  of  Indiana,  conveys 
to  John  H.  Gnilfoil,  as  trustee  In  trust  for  the 
widows  and  home  and  school  for  orphans  of 
deceased  members  of  the  Brothrahood  of  Jjo* 
comotive  Engineers,  as  hereinafter  provided 
for,  in  consideration  of  the  som  of  twelve 
thousand  dollars,  the  following  real  estate  la 
Coles  county,  in  the  state  of  Illinois,  to  wit: 
Northwest  quarter  of  section  twelve  (12), 
town  twelve  (12),  range  seven  (7)  east  of  the 
8d  P.  M.;  also  aU  that  part  of  the  north  half 
«f  the  northeast  quarter  of  section  twelve  (12) 
which  lies  west  of  the  right  of  way  of  Illinoia 
Central  Uailroad;  also  that  part  of  the  south- 
west of  the  southeast  quarter  of  said  section 
twelve  (12)  which  lies  west  of  the  right  of  way 
of  said  railroad;  also  all  that  part  of  the  south- 
east quarter  of  section  one  (1),  town  twelve 
(12),  range  seven  (7),  which  lies  west  of  the 
said  light  of  way  of  said  railroad,— subject 
to  fax  and  assessment  of  A.  D.  1886.  Said 
Gullfoil  to  hold  said  property  for  said  widows 
and  orphans  of  the  members  of  the  Brother- 
hood of  Locomotive  Engineers,  under  such 
mles  and  regulations  as  shall  be  provided  by 
the  brotherhood;  provided  that  the  brother- 
hood may  use  the  pr(^>erty  or  dispose  of  It 
for  any  charitable  purpose  for  tlie  use  of  said 
widows  and  orphans,  and  provided  said  Gull- 
foil  shall,  so  long  as  he  acts  as  trustee,  receive 
any  reasonable  pay  as  such  trustee.  In  wit- 
ness whereof,  the  said  Mary  J.  Mitten  hereby 
waives  homestead  interest  in  the  same,  has 
hereto  set  her  hand  and  seal,  this  2d  day  of 
August,  1886." 

Gullfoil  entered  into  possession  of  the 
lands  conveyed  under  the  deed.  He  has  re- 
ceived the  rents  and  profits  ever  since,  but 
he  has  failed  to  account  for  the  rents,  and 
he  has  suffered  the  property  to  run  down. 
The  Brotherhood  of  Locomotive  Engineers, 
by  resolutions  adopted,  accepted  the  con- 
veyance for  the  uses  and  purposes  named 
In  the  deed,  but  Gullfoil  has  absolutely  re- 
fused to  hold  and  manage  the  property  as 
contemplated  by  the  deed,  or  as  requested 
by  the  rules  and  regulations  adopted  I>y  the 
brotherhood.  Indeed,  he  has  Ignored  the 
trust  and  holds  the  property  in  defiance  of 
the  terms  ond  conditions  of  the  deed  upon 
which  he  secured  it  Under  such  circum- 
stances, was  the  decree  removing  OnllfoII 
as  trustee  authorized,  or  was  It  erroneous? 
Where  lands  are  conveyed  In  trust,  and  the 


trustee  enters  Into  possession  ot  the  prc^ 
erty  under  the  deed,  it  Is  a  plain  proposi- 
tion that  he  to  bound  to  observe  the  terms 
and  conditions  of  the  instrument  under 
which  he  receives  a  conveyance  of  the  prop- 
erty; and  if  he  fails  to  discbarge  his  daty 
as  trustee,  and  attempts  to  divert  the  prop- 
erty to  a  use  not  contemplated  by  the  deed, 
or  appropriates  it  to  bto  own  use,  a  court  of 
equity  will  remove  him,  and  appoint  a  trus- 
tee wlio  will  carry  out  the  trust  as  contem- 
plated by  the  instrument  under  which  It 
was  created.  This  rule  Is  so  familiar  and 
so  well  understood  that  it  will  not  be  nec- 
essary to  cite  anything  to  sustain  it  But 
it  is  said  in  argument  that  the  brotherhood 
is  not  a  cori)orate  body,  and  cannot  sue  or 
be  sued,  and,  having  no  power  to  sue  or  l>e 
sued,  It  cannot  authorize  any  of  its  members 
or  ofilcers  to  bring  this  action,  and  hence 
the  bill  cannot  be  maintained  by  complain- 
ants. The  brotherhood  is  an  organized  ixxly. 
with  a  constitution  and  by-laws,  but  it  was 
never  incorporated.  At  common  law  a  vol- 
untary association  not  incorporated  cannot 
sue  or  be  sued,  but  this  action  was  not 
brought  In  the  name  of  a  voluntary  associa- 
tion, and  the  rule  excluding  such  associa- 
tions from  suing  or  iKlng  sued  has  no  ap- 
plication in  thto  case.  It  is  a  general  role, 
and  one  well  understood,  that  all  persons  in- 
terested in  the  subject-matter  of  the  litiga- 
tion should  he  made  parties  complainant  or 
defendant  But  there  are  exceptions  to  tbls 
gentscal  rule.  In  section  97,  Story,  Bq.  PL. 
in  speaking  of  the  subject,  the  author  says: 
"The  most  usual  cases  arranging  themselveo 
under  the  head  of  exceptions  are  (1)  where 
the  question  la  one  of  a  common  or  general 
interest  and  one  or  more  may  sue  or  defend 
for  the  benefit  of  the  whole;  (2)  whaee  the 
parties  form  a  voluntary  association  for 
public  or  private  purposes,  and  those  who 
sue  or  defend  may  fairly  be  presumed  to 
represent  the  rights  and  interests  of  the 
whole;  (3)  where  the  parties  are  very  nu- 
merous, •  •  •  and  it  to  impracticable 
to  bring  them  all  before  the  court"  In  sec- 
tion 107,  in  the  discussion  of  the  third  class 
of  cases,  where  the  persons  in  Interest  are 
numerous,  it  is  said:  "As  there  is  privity  of 
interest,  the  court  will  allow  a  bill  to  be 
brought  by  some  of  the  parties,  on  behalf 
of  themselves  and  of  all  the  others,  taking 
care  that  there  shall  be  due  representation 
of  all  substantial  Interests  before  the  court" 
In  Beatty  v.  Kurtz,  2  Pet  584,  where  a  bill 
was  brought  by  and  in  the  name  of  a  com- 
mittee of  a  voluntary  society  regularly  ap- 
pointed for  the  purpose  of  protecting  certain 
property,  it  was  held  that  complainants  were 
entitled  to  maintain  the  bilL  It  to  there 
said:  "If  they  [the  complainants]  are 
proved  to  be  the  regularly  appointed  com- 
mittee of  a  voluntary  society  of  Lutherans 
in  actual  i>osscssIon  of  the  premises,  and 
acting  by  their  direction,  to  prevent  a  dis- 
turbance of  that  possession,  under  circum- 
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stances  like  tlioeiB  rtated  In' the:  bill,  we  do 
not  see  any  scrlona  objection  to  fhelr  right 
to  BWintaln  the  snlts."  See,  also,  Mears 
V.  Monlton,  30  Md.  145;  Pblpps  v.  Jones,  ao 
Pa.  St  263;  2  Beacb,  Prlr.  Corp.  H  901, 
902;  Blrmlngliam  t.  OaUagher,  112  Mass. 
190;  Lloyd  T.  Loarin?,  6  Ves.  773.  Here,  as 
has  been  seen,  the  real  estate  Was  conveyed 
in  trust  for  the  widows  and  orphans  of  the 
deceased  members  of  the  Brotherho«d  of 
Locomotive  Engineers,  with  power  conferred 
on  the  brotherhood  to  dispose  of  the  ptoi)- 
erty  for  the  uses  and  purposes  spedfled. 
The  organization  appointed  a  committee  to 
look  after  the  property,  with  authority  to 
employ  counsel,  and  sell  the  lands,  etc.  This 
committee  Instituted  suit  In  the  name  of  the 
complalnaMs,  officsts  of  the  Brotherhood  of 
I>ocomotlve  Engineers,  to  enforce  the  trust, 
and,  the  action  of  the  committee  having  been 
reported  to  the  association,  the  Institution 
of  the  suit  In  the  names  of  the  complainants 
was  ratlfled  and  confirmed.  It  thus  ap- 
petirs  that  the  action  was  brought  In  th6 
names  of  the  complainants,  for  and  In  be- 
half of  the  members  of  the  organizatloui 
the  Brotherhood  of  Locomotive  Engineers. 
From  the  allegations  of  the  bill,  and  from 
the  evidence  introduced  In  Its  support.  It  is 
plain  that  the  complainants  are  not  suing 
In  their  own  Interest;  but,  on  the  other 
hand,  the  sole  object  of  the  bill  Is  to  en> 
force  the  trust  and  save  the  property  in- 
volred  for  the  members  of  the  brotherhood. 
The  bill  might  have  been  brought  In  the 
names  of  all  the  members  of  the  Brother- 
hood of  Locomotive  Ebglneera,  aS'  persons 
Jointly  Interested  in  the  property.  Bnt 
where  the  members  of  an  unorganized  as- 
sociation are  numerous,  as  is  the  case  here, 
the  action  may  be  brought  In  the  name  of  a 
portion  of  the  members,  who  sue  for  them- 
selves and  In  behalf  of  all  the  other  mem> 
bers,  or,  as  was  done  In  Beatty  v.  Kurtz, 
supra,  the  action  may  be  maintained  In  the 
name  of  a  committee  of  persons  rogularly 
appointed  by  the  organization.  The  allega- 
tions of  the  bill  are  not  as  specMe  and  defi- 
nite In  regard  to  the  capacity  In  which  the 
complainants  sue,  If  tested  by  a  technical 
rule,  as  they  should  be;  bnt,  when  all  the 
allegations  of  the  bill  and  amended  bill  are 
considered,  we  think  the  capacity  in  which 
the  complainants  sue  sufficiently  appears. 

It  is  next  claimed  that  the  trust  Is  too 
vague  and  uncertain  to  be  enforced.  In 
Perry  on  Trusts  It  is  said:  "It  is  Immaterial 
how  uncertain.  Indefinite,  and  vague  the 
cestui  que  trust  or  final  beneficiaries  of  a 
charitable  use,  provided  thero  Is  a  legal 
mode  of  rendering  them  certain  by  means 
of  trustees  appointed  or  to  be  appointed." 
Hero  we  apprehend  that  the  trustee  named 
in  the  deed,  and  the  brotherhood,  under  the 
authority  conferred  by  the  deed,  could  de- 
termine with  certainty  the  persons  entitled 
to  sharo  In  the  proceeds  of  the  property  con- 
veyed.   Indeed,   the   possession   in   the  deed 


objected  to  U  not  a*  obJecti6nabIe  as  the 
one  sustained  by  the  court  In  Society '  ^.' 
England,  106  lU.  127. 

It  Is  next  claimed  that  a  court  of  equity 
will  not  grant  the  relief  claimed,  on  tbe 
ground  that  the  property  was  drawn  In  a 
lottery,  which  was  illegal  and  contran'  to 
law.  The  fact  that  this  property  may  have 
been  disposed  of  in  a  lottery  before  It  was 
conveyed  by  Mary  J.  Mitten  to  John  H. 
Gnllfoil  on  August  2,  1880,  In  trust  does  not 
affect  the  deed  or  the  rights  created  by 
that  Instrument.  How  of  of  whom  Mary 
J.  Mitten  acquired  the  title  to  that  prop- 
erty is  a  matter  which  does  not  enter  into 
this  controversy.  She  having  conveyed  It 
to  Gullfoll  In  trust,  he,  having  accepted  tbe 
deed,  and  assumed  the  trust,  is  estopped 
by  the  recitals  In'  the  deed  of  conveyance  to 
him,  and  whatever  rights  legitimately  arise 
uxx>n  the  facts  admitted  by  these  recitals 
may  be  asserted.  Byrne  v.  Morehouse,  22 
IlL  603;  Pinckard  v.  MUwine,  76  lU.  ^3; 
Orthweto  v.  Thofiias,  127  111.  554,  21  N.  E. 
430.  It  is  a  familiar  rule  of  law  that  a  trus- 
tee who  enters  into  possession  of  lands  can- 
not claim  adversely  to  the  title  under  which 
he  enters,  and  that  the  principle  of  estoppel 
applies  to  the  relation  between  trustee  and 
cestui  que  trust,  and  prevents  the  former 
from  repudiating  the  contract  by  virtue  of 
which  he  is  In  possession.  O'Halloran  v. 
Fitzgerald,  71  111.  53;  WUllson  v.  Watklns, 
8  Pet.  43.  The  ai^>el]ant,  Gullfoll,  accepted 
the  deed  of  trust,  entered  into  the  posses- 
sion of  the  property  under  It,  and  by  these- 
acts  he  Is  estopped  from  charging  its  invalid" 
Ity.  Albretch  v.  Wolf,  68  HI.  189.  He  can- 
not go  behind  tbe  deed  after  accepting  Its. 
provisions  and  occupying  the  land  under  It 
When  called  upon  to  accept,  he  has  no  right 
to  go  behind  the  deed,  and  call  upon  tb» 
court  to  inqulra  whether  his  grantor's  hands 
are  clean  or  not  That  is  a  matter  In  which 
he  Is  In  no  way  concerned.  If  Mrs.  Mitten 
had  acquired  the  land  in  bad  faith  or  Ille<' 
gaily,  and  the  brotherhood  had  aided  her 
In  thus  obtaining  the  land,  it  was  the  duty 
of  appellant  to  object  when  the  trust  waa 
ofl^ered  to  him.  He  had  no  right  to  remain 
silent  then,  and,  when  called  upon  to  ac^ 
count  attempt  to  hold  the  lands  himself, 
and  call  In  question  the  prior  acts  of  hla 
grantor,  or  the  person  or  persons  for  whose 
use  tbe  property  was  conveyed.  If  a  plain- 
tiff needs  the  aid  of  his  illegal  transaction 
in  any  respect  to  support  his  case,  he  can^ 
not  be  heard.  But  here  the  case  of  the  com- 
plainants is  in  no  way  dependent  npon  th» 
original  unlawful  transaction  in  regard  to 
the  lottery,  but  is  wholly  based  upon  the- 
trust  created  by  the  deed  from  Mary  J.  Mit- 
ten to  Gullfoll.  A  new  contract,  founded  on 
a  new  consideration,  although  In  relation  to 
property  respecting  which  there  had.  been 
unlawful  transactions  between  the  parties. 
Is  not  Itself  uAlawfuL  Armstrong  v.  Ttler, 
11  Wheat  258. 
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In  our  opinion  tile  decree  for  $3,662,  for 
the  nse  and  profits  of  the  land,  Is  amply  sns- 
talned  by  the  testimony  of  William  Bird,  M. 
C.  Nixon,  and  Lewis  Ii.  Lehman,  and  the 
other  evidence  in  the  record,  and  this  with- 
out taking  Into  account  the  nse,  rents,  or 
profits  prior  to  the  filing  of  the  bill  of  com- 
plahit  on  March  13,  1890.  The  decree  of 
the  circuit  court  will  be  affirmed.    Affirmed. 


(168  111.  398) 

BALTIMORE  i  O.  R.  CO.  T.  STANLBT.* 
(Supreme  Court  of  Illinoia.    Oct  11,  1895.) 

RaILBO^D  CoUPAKIES — ACGIDBNTS  AT  CROSBIXOB— 

Instructionb. 
Where  the  declaration  alleges  that  the  ac- 
cident occurred  at  a  certain  public  crossing,  and 
the  court  of  ita  own  motion  inatmcts  the  jury 
that  plaintiff  cannot  recover  unleai  it  did  oc- 
cur at  that  place,  it  is  proper  to  refuse  as  nn- 
necessary  instructions  as  to  the  law  governing 
accidents  at  places  other  than  crossings. 

Appeal  from  appellate  court,  First  district 
Action  on  the  case  by  William  M.  Stanley, 
administrator,  against  the  Baltimore  &  Ohio 
Railroad  Company.  Plaintlft  obtained  Judg- 
ment, which  was  affirmed  by  the  appellate 
court  54  IlL  App.  215.  Defendant  appeala 
Affirmed. 

G.  R.  Jewett,  for  appellant  Jesse  Cox,  tat 
appellee^ 

GAROIBR,  J.  This  was  an  action  brought 
by  William  M.  Stanley,  administrator  of  the 
estate  of  Robert  Waade,  deceased,  against 
the  Baltimore  &  Ohio  Railroad  Coml>any,  to 
recover  damages  arising  from  the  death  of 
Waade,  caused,  as  alleged,  by  the  negligence 
of  the  railroad  company  in  running  one  of  its 
trains  over  and  across  Sixty-Seventh  street  in 
the  town  of  Hyde  Park  on  February  20, 1838, 
whereby  the  deceased.  In  walking  on  the 
highway  over  the  tracks  of  the  railroad,  >  was 
struck  by  a  passenger  train,  and  killed.  On 
the  first  trial  of  the  cause  the  Jury  failed  to 
agree,  but  on  the  second  trial  the  plaintiff  re- 
covered a  Judgment  for  $5,000,  which,  on  ai>- 
peal,  was  affirmed  in  the  appellate  court 

The  refusal  of  the  trial  court  to  exclude  the 
evidence  from  the  jury,  and  to  direct  a  ver- 
dict for  the  defendant,  upon  motion  of  de- 
fendant's counsel,  is  regarded  by  this  court 
as  proper  under  the  rule  laid  down  in  Rail- 
way Co.  V.  Richards,  152  lU.  59,  88  N.  E. 
773;  Car  Co.  v.  Laack,  143  lU.  242,  32  N.  B. 
285;  Purdy  v.  Hall,  134  111.  298,  25  N.  B. 
645;  Fnzer  v.  Howe,  106  IlL  563.  The  court 
cannot  say  that  the  evidence  given  at  the 
trial,  with  all  the  inferences  that  could  Jus- 
tifiably be  drawn  ftom  it.  Is  so  insufflcleut  to 
support  a  verdict  for  the  plalntift  that  the 
verdidt  returned  should  be  set  aside.  And 
under  the  rule  as  found  in  the  cases  cited  it 
is  only  when  such  is  the  case  that  the  court 
I    I I 

1  Reported  by  Louia  Boisot,  Jr.,  Esq.,  ef  the 

Chicago  bar.  , .    ; . 


will  be  Justified  In  excluding  the  evidence 
and  directing  a  verdict  for  the  defendant 
On  February  20,  1888,  when  the  accident  oc- 
curred, there  were  six  tracks  wliich  crossed 
Sixty-Seventh  street  These  tracks  were  used 
by  three  dlfCerent  railroad  companies,  the  n- 
llnols  Central,  the  Michigan  Centml,  and  the 
Baltimore  &  Ohio.  On  the  night  of  the  ac- 
cident the  Illinois  Central  Sonth  Chicago  sub- 
nrban  train  was  due  to  pass  Sixty-Seventh 
Street  at  10:37,  and  the  Baltimore  &  Ohio  pas- 
senger train  (which  it  is  alleged  killed  the 
deceased)  was  due  at  10:49,  going  east  The 
deceased,  in  company  with  one  Julius  Mann, 
came  to  the  crossing  from  the  west,  going 
east.  There  were  two  freight  trains  on  the 
tracks,  one  going  north  and  the  other  south. 
Corcoran,  with  a  team  and  wagon,  had  iitop- 
ped  at  the  west  side  of  the  crossing,  waiting 
for  the  tracks  to  be  cleared  so  he  could  croes 
over.  The  deceased  and  Mann  saw  Corcwan 
with  his  team  waiting,  but  concluded  they 
could  cross  the  tracks,  and  started  to  do  sa 
Mann  succeeded  in  crossing  the  railroad  in 
safety,  but  Waade  was  killed.  It  was  iJieg- 
ed  in  the  declaration  that  Waade  was  killed 
on  the  crossing,  and  evidence  was  introdnced 
tending  to  prove  that  fact  On  the  other 
hand,  it  was  contended  by  the  railroad  com- 
pany that  the  deceased  was  killed  on  its 
right  of  way*  some  800  feet  south  of  Slxty- 
Sevmth  street  No  person  saw  the  deceased 
at  the  time  he  was  struck  by  the  train,  and 
hence  the  uncertainty  in  regard  to  the  place 
where  he  was  struck.  The  body  was  found 
826  feet  south  of  Sixty-Seventh  street,  near 
the  switchman's  ^lianty.  McCarthy,  the 
switchman,  testified  that  he  met  the  deceas- 
ed man  360  feet  north  of  his  riianty,  going 
south  on  the  right  of  way.  This  was  only  a 
short  time  before  the  deceased  was  killed, 
and  be  was  then,  if  this  evidence  was  true, 
some  500  feet  south  of  the  crossing.  The  tes- 
timony of  Julius  Mann,  Corcoran,  and  Her- 
mann Mann  conflicts  with  the  testimcMiy  of 
McCarthy,  the  switdunan,  in  this  regard.  Ju- 
lius Mann,  who  was  Waade's  companion  the 
night  of  the  injury,  testified  that  they  passed 
<m  the  croseing  at  Sixty-Seventh  street,  in 
tr<mt  of  the  freight  train  coming  north,  and 
were  about  to  cross  another  of  the  tracks  to 
the  east  of  tltis  point,  with  Waade  a  few 
steps  in  front  of  Mann,  when  the  train  came 
from  the  north  which  la  claimed  to  have 
struck  Waade,  and  Waade  disappeared.  Oor- 
ooran  and  Hermann  Mann  saw  JuUus  Mann 
and  the  deceased  enter  upon  the  tracks  at  the 
Sixty-Seventh  street  crossing.  This  eontro- 
veray  of  fact  as  to  the  i>olnt  where  deceased 
was  struck  by  the  train  has  been  determined 
adversely  to  the  appellant  by  the  Jury  and 
the  appellate  court,  and  It  is  not  witliia  oar 
province  to  reverse  their  finding  in  this  re- 
spect Railway  Co.  v.  Richards,  152  IlL  59, 
38  N.  B.  773.  The  declaration  of  the  appel- 
lee alleges  that  the  deceased  was  struck  and 
killed  at  the  railroad  crossing  at  Slxty-Sev- 
eutb  street,  ai)d  no  allegatioa  Is  caataiaed  in 
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eitber  count  of  the  declaration  that  the  ae- 
ceased  was  Injured  at  any  other  phice  than 
at  the  public  crossing  at  Sixty-Seventh  Rtreet. 
The  Jury  were  insti-ucted  that  It  was  their 
duty  "to  determine  from  the  evidence  where 
the  deceased  was  when  be  was  struclt.  The 
plaintiff  alleges  that  the  deceased  was  struck 
at  Sixty-Seventh  street,  while  passing  along 
Sixty-Seventh  street  over  and  across  the  rail- 
road traclis,  and  this  is  denied  by  the  defend- 
ant company.  Unless  from  the  evidence  you 
believe  that  deceased  was  struck  by  the  en- 
gine of  the  defendant  while  deceased  was 
passing  along  Sixty-Seventh  street  over  and 
across  the  railroad  tracks,  you  must  find  the 
defendant  not  guUty;  or,  in  other  words,  if 
from  the  evidence  you  I>^eTe  that  the  deceas- 
ed waa  struck  and  killed  by  an  engine  of  the 
defendant,  and  further  believe  from  the  evi- 
dence that  deceased  when  he  was  struck  by 
such  engine  was  not  passing  along  Slzty-Ser- 
cnth  street,  but  was  on  the  railroad  track  seT- 
eral  hundred  feet  from  Sixty-Seventh  street; 
then  you  must  find  that  the  evidence  does  not 
support  the  allegation  of  plalntifT  that  de- 
ceased was  struck  while  passing  aI<Htg  Sixty- 
Seventh  street,  and,  unless  you  find  that 
that  allegation  has  been  proved,  you  must 
find  the  defendant  not  guilty."  This  Instruc- 
tion was  given  by  the  court  on  its  own  mo- 
tion, and  is  complained  of  by  the  appellant 
because  it  was  substituted  by  the  court  in  the 
place  of  ioBtmctions  asked  to  be  given  by  ap- 
pellant instructing  the  Jury  that  the  defend- 
ant company  was  not  liable  in  case  the  Jury 
found  from  the  evidence  that  the  deceased 
was  struck  and  killed  upon  the  right  of  way 
of  the  defendant  at  a  place  other  than  a  pub- 
lic crossing.  The  instruction  given  by  the 
court  «nl>odted  the  theory  upon  which  the 
plaintiff  claimed  a  right  of  recovery,  and 
announced  very  dearly  the  law  applicable  to 
such  theory,  and  directed  the  Jury  in  a  plain, 
strong  statement  of  the  law  that  plaintiff 
could  not  recover  at  all  unless  it  was  shown 
that  it  was  at  the  public  crossing  where 
plaintilTs  intestate  was  struck  by  defend- 
ant's train.  The  two  instructions  offered  by 
defendant's  counsel  and  denied  by  the  court 
were  predicated  on  the  principle  of  law  that 
a  person  who  is  or  may  be  a  trespasser  on 
the  tracks  or  right  of  way  of  a  railroad 
company  cannot  recover  unless  it  Is  shown 
by  the  testimony  that  the  injury  was  will- 
fully or  wantonly  inflicted.  But  in  this  case 
the  claim  of  appellee  limited  the  right  of  re- 
covery to  the  injury  received  by  Robert 
Waade  at  the  pubUc  highway  crossing,  and 
Instmctionik  concerning  the  willful  or  wan- 
ton GODdnct  of  the  defendant  comiwiny  at  a 
place  other  than  a  public  crossing  were  not 
applicable,  and  the  refusal  of  the  court  to 
give  them  did  not  injure  the  company  in  its 
defense,  and  was  not  error.  The  instruction 
given  was  broader  and  stronger' in  its  scope 
and  effect  for  the  cohipany  than  those  it 
asked  the  court  to  give,  and  the  refusal  to 
give  which  it  is  insisted  was  error.   Finding 


no  error  In  the  record,  the  Judgment  of  the 
appellate  court  will  be  affirmed.  Judgment 
affirmed. 


068  111.  386) 

8ILVA  V,  HOPKINSON  et  al.* 
(Supreme  Court  of  Dlhiois.    Oct.  11,  1896.) 
CoxsTRDOnoH  or  Will— Rut,a  iir  Shelur's 

▲  testator  devised  land  to  Us  two  daugh- 
ters, "to  be  equally  divide^  share  and  share 
alike,  and  to  their  lawful  neiis;  bnt,  in  the 
event  of  their  death  without  inue,  then  in  such 
an  event  if  the  executors  can  dispose  of  the  pr<^ 
erty  to  advantage,  to  sell  immediately,  or  withut 
two  years  from  the  date  of  their  decease;  but  in 
case  of  the  death  of  either  [daughter]  the  sur- 
viving one  to  inherit  the  portion  of  the  deceased 
Bister,  if  she  dies  without  issue."  Beld,  that 
under  the  rule  in  Siieiley's  Case  the  two  daugh- 
ters took  an  estate  in  fee. 

Appeal  from  superior  court,  Cook  county; 
W.  O.  Ewing,  Judge. 

Bill  by  Evangeline  S.  Hopkinaon  and  Emma 
H.  Bowers  against  Frank  P.  Sllva.  Oom- 
plainants  obtained  a  decree^  Defendant  ap- 
peals.   Affirmed. 

F.  S.  M offett,  for  appelant  Lackner  ft 
Bats,  for  appellees. 

WILKIN,  J.  Frank  P.  SUva,  the  appel- 
lant, on  January  23,  1893,  entered  hito  a  cm- 
tract  with  Bvangelhie  S.  Hopktnson  and  Em- 
ma H.  Bowers,  appellees,  to  pm-chase  from 
them  certain  real  estate  in  Chicago,— lot  9  of 
the  BUbdivIaiaa  of  lots  15,  21,  22,  23,  and  24 
of  H<q>Unaon'8  resubdivision  of  lots  4,  8,  9. 
and  10  in  blo(^  18  of  the  01ue  Idand  Land  ft 
Building  Company's  subdivision,  known  as 
•'WosUngton  Heights,"  as  said  subdivision 
is  recorded  in  the  recorder's  office  of  Cook 
county.  Silva,  n^on  examining  tlie  atjstract 
of  title  to  tiie  property,  refused  to  comply 
with  the  contract,  on  the  ground  that  the 
fourth  clause  of  the  will  of  William  Hopkin- 
son,  deceased,  by  virtue  of  whidi  appellees 
claim  title  to  the  premises,  did  not  vest  the 
fee  absdutdy  in  them,  and  therefore  they 
could  not  ctmvey  a  perfect  title  to  lilm.  Ap- 
pellees thereupon  filed  their  bill  in  the  supe- 
rior court  of  Cook  county  to  compel  a  specific 
performance  of  the  contract  A  demurrer 
was  interposed  to  the  bill  on  the  grounds 
above  set  forth,  which  was  overruled.  De- 
fendant electing  to  stand '  by  his  demurrer, 
the  court  entered  a  decree  in  accordance  with 
the  prayer  of  the  bill,  and  the  cause  is  brought 
to  this  court  on  appeal. 

The  fourth  danse  of  said  will  Is  as  follows: 
"After  the  death  of  my  said  wife,  Jane  Hop- 
kinson,  I  give  and  devise  and  bequeath  ail  of 
my  estate,  i>oth  real  and  personal,  of  which 
1  may  be  possessed,  with  all  or  any  right, 
title,  oe  Interest  in  lands  or  personal  property 
I  may  acquire  after  the  date  of  this  will,  to 
my  only  two  children,  Evangeline  Sarah  Hop- 

1  Reported  by  tioaii  Boisot,  Jr.,  Esq.,  of  the 
Chicago  bar.  .    , 
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klnson  and  Emma  Jane  Hopklnaon,  to  be 
equally  divMed,  share  and  share  alike,  and  to 
their  lawfnl  heirs;  but.  In  the  event  of  thdir 
death  without  lasne,  then  and  In  such  an 
event,  If  the  executors  can  dispose  of  the  prop- 
erty to  advantage,  to  sell  Immediately,  or 
within 'two  years  from  the  date  of  their  de- 
cease; btit  In  case  of  the  death  of  either  aae 
of  my  daughters  the  surviving  one  to  Intaorlt 
the  portion  of  the  deceased  Bister,  if  she  dies 
without  Issue."  Appellant  InsistB  that  the 
title  In  appellees  Is  subject  to  be  defeated  In 
the  event  of  their  dying  without  Issue.  Stop- 
ping with  the  sentence,  "and  to  their  lawful 
heirs,"  the  devise  to  the  daughters  Is  an  es- 
tate of  freehold,  with  a  gift  to  their  lawfnl 
heirs  In  fee;  and  under  the  rule  In  Shelley's 
Case  the  word  "heirs"  Is  one  of  llmltatlcMi  of 
the  estate,  and  not  of  purchase,  and  the 
da'ighters  would  take  the  fee.  Baker  v. 
Sbott,  62  1IL  87;  R^gln  t.  Love,  72  lU.  6S3; 
Carpenter  v.  Van  Ollndor,  127  m.  42,  19  N. 
E.  868;  Hageman  v.  Hageman,  129  HI.  108,  21 
N.  B.  814;  Fowler  v.  Black,  136  HL  363,  26  N. 
B.  576;  Vangleson  v.  Henderson,  150  111.  119, 
36  N.  B.  974.  But  counsel  for  appellant  says, 
in  determining  what  construction  shall  be  put 
upon  this  will,  we  must  ascertain  the  inten- 
tion of  the  testator,  as  he  has  in  and  by  his 
will  expressed  it  This  is  a  frequent  objec- 
tion to  the  rule  referred  to,  but  no  principle  of 
law  Is  better  established  than  that,  although 
the  testator  did  intend  the  first  taker  to  have 
but  a  life  estate,  yet,  U  the  technical  words 
are  used,  that  intention,  be  it  ever  so  clearly 
expressed,  will  be  defeated,  and  the  first 
devisee  allowed  to  take  the  whole  estate. 
Carpenter  v.  Van  Ollnder,  Fowler  ▼.  Black, 
and  Vangleson  v.  Henderson,  supra.  The  on- 
ly method  In  which  an  Instrument  employing 
the  word  "heirs"  can  be  shown  not.  to  be 
within  the  rule  Is  by  showing  that  the  word 
was  not  employed  In  Its  strict  legal  sense. 
Catpenter  v.  Van  Ollnder,  supra.  And  there- 
fore, unless  the  subsequoit  language  in  the 
foregoing  clause  of  the  will:  "But,  in  the 
event  of  their  death  without  issue,  then  and 
in  such  an  event,  if  the  executors  can  dispose 
of  the  property  to  advantage,  to  sell  imme- 
diately, or  within  two  years  trom  the  date 
of  their  decease;  but.  in  case  of  the  death 
of  one  of  my  daughters  the  surviving  one  to 
inherit  the  portion  of  the  deceased  sist^,  if 
she  dies  without  issue,"— shows  that  the  tes- 
tator used  the  words  "lawful  heirs"  in  some 
other  than  the  technical  sense,  the  question 
of  intention  does  not  arise  in  the  case.  It  is 
also  well  settled  that  the  words  must  be  given 
their  legal  efTect,  even  though  the  subsequent 
words  are  inconsistoit  therewith,  unless  they 
make  it  clear  that  they  were  sot  so  used. 
Gri8W<dd  T.  Hicks,  132  111.  494,  24  N.  B.  63, 
and  authorltlefl  there  cited.  The  subsequent 
Iai>guage  In  this  will  falls  far  short  of  mak- 
ing It  dear  that  the  testatcx'  used  the  word 
"heirs"  in  other  than  th^  legal  sense.  There 
would  seem  to  be,  from  the  whole  language 
of  the  clause,  no  greater  reason  for  saying 


that  by  the  word  "heirs"  be  meant  issne  tlm 
for  saying  that  by  the  subsequent  word  1»- 
sue"  he  meant  heirs.  We  are  of  opinion 
then  that  the  devise  is  within  tbe  rule,  and 
that  a  fee-simple  title  is  vested  In  appellee. 
This  disposes  of  the  contention  that  by  the 
clause  of  the  will  in  question  an  execntoo' 
devise  was  made.  The  daughters,  taking  the 
fee,  have  the  absolute  power  of  disposltfoii. 
and  no  executory  devise  can  in  snch  case  ex- 
ist Wolfer  T.  Hemmer.  144  lU.  554,  33  N. 
B.  751.  The  judgment  of  the  superior  coort 
will  be  afllrmed.    Affirmed. 


(1ST  la  4»i 
CUNNINGHAM  et  al.  v.  CITS'  OF  PBOEU.» 
(Supreme  Court  of  Illinois.    Oct.  11,  1896.) 

lIURICIPAL    CORPOBATIONg— LOCAI.    IuFBOVIMIKn 

— Cosn.iOTi!ro  Petitiohs. 

1.  Where  two  petitions  by  property  crmten 
tor  the  improvement  of  a  certein  street  are  pre- 
sented to  the  ditj  conncU,  one  asking  for  an  m- 
phalt,  and  the  other  for  a  brick,  jtavement  the 
council  may  ignore  the  petition  having  the  fever 
dKnatores,  and  pass  an  ordinance  in  oonfonnit; 
with  the  other  petition. 

2.  A  paving  ordinance  whidi  provide!  that 
the  surface  of  the  concrete  base  on  wUdi  tbe 
pavement  is  to  rest  shall  be  paralld  with  the 
■nrface  of  the  finished  pavement  does  not  mean 
that  sach  base  shall  be  on  a  level  with  such  at- 
face. 

8.  Where  the  ordinance,  by  Its  own  terau. 
fully  specifies  the  natore,  character,  and  lo- 
cality of  tbe  proposed  improvement,  the  fact  that 
it  alto  refers  to  documents  on  file  in  the  depart- 
ment of  public  works  does  not  render  it  invalid. 

4.  An  ordinance  which  provides  that  a  street 
navement  shall  be  paid  for  by  special  taxation 
"upon  the  Iota,  blocu,  tract*,  or  parcels  of  land 
contiKaoas  to  the  improvement,  does  not  in- 
clude the  intersecting  streets  among  the  proper- 
ty to  be  taxed. 

Appeal  from  Peoria  cotmty  ooort;  Samuel 
D.  Wead,  Judge. 

Petition  by  the  city  of  Peoria  toe  confirma- 
tion of  a  special  tax.  F.  0.  Cunningham  and 
others  filed  objections,  which  were  overruled, 
and  they  appeal    Affirmed. 

W.  T.  Whiting,  for  a^ieUanta.  W.  T.  Ir- 
win, for  appellee. 

BAILBT,  J.  This  is  an  appeal  by  certain 
{troperty  owners  tram  the  Judgntent  of  the 
county  court  of  Peoria  county,  conflrmlng  a 
special  tax,  levied  in  puraoanoe  of  an  ordi- 
nance of  the  dty  of  Peoria,  to  pay  the  ex- 
pense of  paving  Jefferson  avenue,  in  thai 
city,  from  the  southwesterly  line  of  Wayne 
street  to  the  southweeteily  line  of  Comhill 
street  The  ordinance  under  which  the  q>e- 
cial  tax  was  levied  is  as  follows: 

"Section  1.  That  North  Jefterson  avenue,  io 
the  dty  of  Peoria,  Illinois,  betwen  tbe  south- 
westerly line  of  Wayne  street  and  southwest' 
eriy  line  of  Comhill  street  in  said  dty,  be. 
and  tbe  same  is  hereby,  ordered  Unproved  in 
the  following  manner,  that  is  to  say:  Said 
avenue,  between  the  points  above  deetgnated 

1  Reported  by  Louis  Boisot  Jr.,  Esq.,  sf  tJu 
bicaco  bar. 
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■<m  each  side  of  the  roadway  thoeof,  between 
the  street  IntersectioiiB  od  the  line  of  said 
avenue  hereby  ordered  ImitroTed  between  the 
points  above  named,  and  around  the  camera 
of  each  of  said  street  Intersections  to  the 
curb  lines  on  each  side  of  each  of  said  in- 
tersecting streets,  and  to  a  point  opixwlte 
the  lot  line  of  the  lots  abutting  upon  said 
avenue  hereby  ordered  Unproved,  shall  be 
curbed  with  Berea  sandstone  curbing,  or 
'Other  stone  curbing  of  equally  as  good  qual- 
ity, said  curbing  to  be  not  less  than  three 
(3)  feet  long,  eighteen  (18)  Inches  In  depth, 
and  four  (4)  inches  in  thickness,  said  curbing 
to  be  firmly  set  in  such  manner  as  to  leave 
the  roadway  In  the  center  of  said  avenue, 
to  be  improved,  the  full  width  of  forty  (40) 
feet,  the  top  at  said  curbing,  when  set,  to  con- 
form to  the  estabUshed  grade  of  said  avenue, 
■and  said  part  of  said  avenue  shall  be  im- 
proved in  the  manner  herein  provided  for,  the 
full  width  of  forty  (40)  feet,  the  whole  of 
said  distance  between  said  points  above  desig- 
nated. That  said  avenue  shall  be  paved  the 
whole  of  said  width  and  distance  as  above 
designated,  with  the  best  quality  of  'hard- 
burned  paving  iHlGk.'  Before  said  brick  pave- 
ment Is  laid,  said  jmrt  of  said  avenue  to  be 
Improved  shall  be  excavated  and  graded 
twelve  (12)  Inches  below  the  surface  of  said 
pavement  when  finished.  All  soft  or  spongy 
places  in  the  roadbed  of  said  avenue  not  af- 
fording a  solid  foundation,  and  newly-made 
excavations  for  trenches  or  other  purposes, 
shall  be  well  rammed  and  compectted;  tbe 
whole  of  said  roadbed  then  to  be  thoroughly 
Tolled  to  Insure  a  solid  f  onndatl<Mi.  Said  toad- 
bed  thus  prepared  to  be  tbe  form  tbe  finished 
pavement  shall  be  when  completed.  The 
form  of  the  cross  section  of  said  pavement, 
when  completed,  shall  be  an  arc  of  a  circle, 
forming  thereby  a  gutter  on  each  side  of  said 
roadway  at  the  curbstone  seven  (7)  inches  in 
depth  below  the  established  grade  of  said 
avenue;  the  centor  of  said  roadway  along 
said  avenue,  when  completed,  being  at  the 
same  elevation  as  the  top  of  the  curbstone 
on  each  side  thereof.  On  tbe  roadbed  thus 
formed  shall  be  placed  a  bottom  layer  of 
•concrete  six  (6)  inches  in  thickness.  Said  con- 
crete shall  be  composed  of  one  part  (by  bulk) 
of  American  hydraulic  cement;  two  parts  of 
dean,  sharp,  well-screened  sand,  and  five 
parts  of  broken  stone;  the  sand  and  cement 
shall  then  be  thoroughly  mixed  dry  and  made 
into  mortar  of  proper  consistence  with  the 
least  possible  amount  of  water,  and  thor- 
oughly WOTked;  the  broken  stone  shall  be 
thoroogbly  cleaned  and  tree  from  dirt,  well 
■drenched  with  water,  but  containing  no  loose 
water  in  the  heap,  and  shall  then  be  added 
to  tbe  mixture.  The  same  shall  then  be 
thoroughly  mixed  and  spread  upon  the  road- 
bed, prepared  as  above  designated,  and  thor- 
oughly compacted  by  ramming  until  free  mor- 
tar appears  upon  the  surface.  The  upper  sur- 
face of  said  concrete,  when  thus  prepared  and 
.placed,  shall  be  exactly  parallel  with  the  sur- 


face of  the  pavement  when  completed.  Vlfon 
the  concrete  foimdatlon  prepared  as  above 
dedgnated  there  shall  be  spread  a  layer  of 
clean,  sharp,  well-screened  sand  two  (2)  inches 
in  fhicknesa.  Upon  this  cnshton  of^sand  alhaU 
be  placed  courses  of  said  'paving  brick'  vpoa 
their  edge  and  crosswise  of  said  street;  said 
brick  shall  be  placed  close  together  in  straight 
even  courses,  with  all  joiirts  broken  and  no 
brick  broken  or  parta  of  brick  shall  be  used 
In  any  course  except  wben  necessary  to  break 
Joints.  Said  brick  to  be  so  laid  shall  be  2 
inches  by  4  inches  by  8  inehes  in  size.  Upon 
the  surface  of  said  pavement,  after  it  has 
been  laid  as  herein  provided  for,  there  shall 
be  spread  a  sufficient  quantity  of  clean,  dry, 
well-screened  sand  to  fill  all  crevices  and  in- 
terstices in  said  pavement,  and  well  swept  into 
tbe  said  crevices  and  interstices. 

"Sec.  2.  That  the  cost  of  making  said  im- 
provement as  above  provided  for,  including 
the  expense  of  levying  and  collecting  the 
same,  shall  be  paid  for  out  of  a  fund  raised 
by  special  taxation  upon  the  lots,  blocks, 
tracts,  and  parcels  of  Umd  contiguous  to 
said  improvement,  which  said  special  tax  Is 
hereby  levied  and  assessed  severally  upon 
tbe  said  lots,  blocks,  tracts,  and  parcels  of 
land  contlgnons  to  said  improvement,  accord- 
ing to  the  frontage  of  said  several  lots, 
blocks,  tracts,  and  jtarcels  of  land,  in  accord- 
ance with  the  provisions  of  article  nine  (9) 
of  the  act  of  the  general  assembly  of  the 
state  of  Illinois,  entitled  'An  act  to  provide 
for  the  incorporation  of  cities  and  villages,' 
approved  the  10th  day  of  April,  A.  D.  1872, 
and  the  amendments  thereto. 

"Sec.  3.  That  the  work  and  construction  of 
said  improvement,  the  quality  and  character 
of  the  materials  used  therein,  and  the  grade 
and  finish  of  said  improvement,  shall  all  con- 
form to  and  comply  with  tbe  plans,  profiles, 
and  specifications  for  said  Improvement  now 
on  file  in  the  ofilce  of  the  department  of 
public  works  In  the  city  of  Peoria,  which 
are  hereby  made  a  part  of  this  ordinance, 
reference  being  had  thereto  for  greater  cer- 
tainty; and  the  work  required  for  the  mak- 
ing of  said  improvement,  together  with  the 
materials  required  therefor  as  provided  for 
herein,  shaU  be  performed  and  supplied  un- 
der the  supervision  and  direction  of  the  de- 
partment of  public  works  of  the  said  city  of 
Peoria,  and  the  contract  for  the  carrying  out 
of  said  improvement,  together  with  the 
work  and  materials  therefor  shall  be  let  to 
the  lowest  and  best  bidder  th«efor  in  tbe 
manner  provided  by  law. 

"Sec.  4.  That  Edward  8.  Baston,  WUllam 
L.  Slagle,  and  James  B.  Conway  be,  and 
they,  are  hereby,  appointed  commissioners  to 
make  an  estimate  of  the  cost  of  said  im- 
provement, including  labor  and  materials, 
and  all  other  expenses  attending  the  same, 
and  the  cost  of  making  and  levying  the  as- 
sessments therefor,  and  said  commissioners 
shall  report  their  said  estimate  to  this  coun- 
cU  in  writing." 
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In  poifsnance  of  this  ordinance  the  proper 
petition  was  presented  by  the  dty  council 
to  the  county  court,  under  which  commta- 
Bloners  were  appointed,  who  made  and  filed 
their  asaessment  roll.  Various  property 
owners  Interposed  objections  to  the  confirm- 
ation of  the  special  tax,  which  were  over- 
raled,  and  Judgment  was  thereupon  entered, 
confirming  the  assessment  roll,  and  from 
that  Judgment  this  appeal  is  taken. 

The  first  point  made  by  the  appellants  Is 
that  the  ordinance  providing  for  the  Im- 
provement was  Illegally  passed  by  the  city 
council  over  .the  petition  and  objections  of 
the  property  owners  whose  property  fronts 
on  the  improvement,  and  who  own  a  majoiv 
Ity  of  the  front  feet  to  be  taxed.  This  objec- 
tion is  based  upon  the  fact  appearing  in  the 
evidence,  that  a  petition  was  presented  to 
the  city  coancU,  praying  for  the  passage  of 
an  ordinance  providing  for  the  paving  of  the 
avenue  In  question  with  Trinidad  asphalt 
sheet  pavement,  while  the  ordinance  actual- 
ly passed,  and  under  which  the  tax  was  lev- 
ied, provides  for  paving  it  with  briclc  The 
evidence,  however,  tends  to  show  that  two 
retitlons  by  property  owners  In  relation  to 
improving  the  avenue  were  presented  to  the 
city  council,  one  praying  to  have  it  t)aved 
with  asphalt,  and  the  other  with  brick,  and 
the  evidence  tends  to  show  that  the  latter 
bore  the  largest  number  of  signatures.  We 
are  left  to  Infer  from  the  evidence  that  the 
names  of  some  of  the  property  owners  ap- 
peared on  both  petitions,  and  we  are  unable 
to  find  any  clear  and  satisfactory  evidence 
that  the  petition  asking  for  an  asphalt  pave- 
ment was  signed  by  a  majority  of  the  own- 
ers of  property  abutting  upon  the  avenue  to 
be  improved.  Whatever  may  have  been  the 
duty  of  the  city  council,  under  the  provisions 
of  the  statute.  If  only  one  petition  signed 
by  a  majority  of  the  property  owners  had 
been  presented,  and  that  had  prayed  for  an 
asphalt  pavement,  It  was  clearly  authorized, 
under  the  circumstances  proved,  to  ignore 
the  petition  for  asphalt  pavement,  and  to 
grant  the  prayer  of  the  petition  praying  for 
brick  pavement. 

The  next  point  made  is  that  the  ordlnuice 
providing  for  the  improvement  does  not  suf- 
ficiently specify  or  describe  the  nature,  char- 
acter, and  locality  of  the  Improvement.  The 
fault  of  description  insisted  upon  grows  out 
of  the  fact  that  the  ordinance  requires  the 
surface  of  the  concrete  base,  upon  which  the 
brick  pavement  Is  to  rest,  to  be  parallel  with 
the  surface  of  the  finished  pavement;  and 
counsel  seem  to  suppose  that  being  "parial- 
lel  with"  means  "on  a  level  with"  the  sur- 
face of  the  finished  pavement,  and  It  Is  ar- 
gued that  the  superposition  of  two  Inches 
of  sand  and  four  inches  of  brick  on  top  of 
such  roadbed  will  bring  the  surface  of  the 
finished  pavement  In  the  center  of  the  street 
six  Inches  above  the  level  of  the  curbstone, 
rather  than  on  a  level  with  it,  as  the  ordi- 
nance provides.     Counsel  in  their  brief  say 


that.  In  constructing  the  Improvement  In 
conformity  with  the  ordinance,  "It  will  be  a 
physical  impossibility  to  make  the  surface 
of  the  concrete  base  exactly  parallel — that 
Is,  on  a  level— with  the  surface  of  the  pave- 
ment when  completed."  It  is  difficult  to  see 
how  counsel  could  have  fallen  Into  aach  a 
misapprehension.  "Parallel  with  the  sur- 
face of  the  pavement  when  completed,"  does 
not  necessarily  mean  "on  a  levd  with  its 
surface."  Here  It  obviously  means  that  the 
line  of  the  surface  of  the  concrete  bed  shall 
be  parallel  with,  and  six  Inches  below,  the 
surface  of  the  line  of  the  pavement  whei* 
completed;  and  placing  two  inches  of  sand 
and  four  Inches  of  brick  on  such  surface  <mly 
bringnt  the  center  of  the  pavement,  when 
completed,  up  to  the  levd  of  the  curbstone, 
as  provided  by  the  ordinance. 

Objection  Is  also  made  that  the  ordinance 
Is  void  because  it  refers,  for  greater  cer- 
tainty in  the  description  of  the  proposed  im- 
provement, to  the  plans  and  spedficatioiis 
on  file  in  the  department  of  public  works  of 
the  city  of  Peoria.  It  is  claimed  that,  as 
the  statute  provides  that  reference  may  be 
made  to  "maps,  plats,  plans,  profiles,  or 
specifications  on  file  in  the  ofiice  of  the  prop- 
er clerk,"  reference  to  such  documents  on  file 
In  any  other  department  of  the  dty  govem- 
ment  is  nugatory.  If  that  is  admitted,  the 
consequences  contended  for  would  not  seem 
to  follow  In  this  case.  The  ordinance  Itself, 
by  Its  own  terms,  specifies  the  nature,  char- 
acter, locality,  and  description  of  the  Im- 
provement with  sufficient  certainty  to  an- 
swer the  requirements  of  the  statute;  and 
the  fact  that  the  reference  to  documents  on 
file  in  the  department  of  public  works  Is 
nugatory  in  no  wiise  invalidates  the  speci- 
fication of  the  Improvement,  which  is  al- 
ready sufficiently  full  and  precise. 

The  next  and  last  iM>int  submitted  on  be- 
half of  the  appellants  is  that  the  special  tax 
levied  under  the  ordinance  by  the  commis- 
sioners was  not  extended  upon  all  tbe  lots, 
blocks,  tracts,  or  parcels  of  land  contlguons 
to  the  Improvement,  as  contemplated  by  the 
ordinance.  This  Is  said  to  be  so,  because 
-no  tax  is  levied  upon  the  abutting  streets. 
We  are  disposed  to  bold  that  the  ordinance, 
in  providing  for  taxation  "upon  the  lots, 
blocks,  tracts,  or  parcels  of  land  contiguous 
to  the  improvement,"  did  not  include,  or  in- 
tend to  Include,  among  the  property  to  be 
taxed,  the  streets  which  abut  upon  or  inter- 
sect the  avenue  to  be  Improved.  We  are 
unable  to  see  that  the  terms  used  are  es- 
sentially different  In  their  meaning  from  the 
words  "contlguons  property,"  used  In  the 
statute,  and  It  has  not  been  held,  so  far  as 
we  are  aware,  that  an  ordinance  providing 
for  a  special  tax  upon  contiguous  property- 
must  be  construed  to  include  as  a  part  of 
such  property  the  abutting  streets.  While 
it  is  true,  as  has  been  held  in  some  cases, 
that  the  land  included  in  abutting  streets 
may,   under  the  proper  circumstances,    be 
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made  the  subject  of  assessment  for  local  Im- 
proyements,  it  will  not  be  presumed  that 
the  streets  are  Intended  to  be  included  In 
general  specifications  which  do  not  in  terms 
Include  them. 

We  are  of  the  opinion  that  none  of  the 
points  made  hj  the  appellants  are  well  tak- 
en, and  the  Judgment  confirming  the  assess- 
ment will  be  affirmed.    Judgment  affirmed. 


(138  III.  339) 

WHIPPLE  T.  GIBSON.i 
(Supreme  Court  of  Illinois.    Oct  U,  1895.) 

Equity— Paktiis — Qdietiko  Titls. 

A  purchaser  of  land  had  a  deed  made  to 
a  third  person  for  his  benefit  DiRcovering  that 
there  was  an  error  in  the  deed,  he  had  a  cor- 
rect deed  made  to  another  grantee,  also  in  trust 
for  him,  and  caused  suit  to  be  brought  by  such 
M>cond  grantee  against  tlie  first  grantee  to  quiet 
title,  add,  that  the  suit  could  not  be  main- 
tained, since  the  second  srantee  was  not  the 
real  owner  of  the  property. 

Appeal  from  superior  comrt,  Coolc  county; 
Phillip  Stein,  Judge. 

Bill  by  Frances  A.  Gibson  against  George 
C.  Whipple,  Helen  P.  Whipple,  his  wife,  Jacob 
S.  Hoffman,  B.  0.  Langheinrt,  George  H. 
Bartlett,  Theodore  C.  Bartlett,  Obarlea  H. 
Bradley,  and  Emerson  G.  Felttm.  Complain- 
ant obtained  a  decree.  D^endant  George  0. 
Whipple  appeals.    Reversed. 

Cutting,  Castle  &  Williams,  tot  appellant 
Peclc,  Miller  &  Starr,  for  appellee. 

WILKIN,  J.  E.  C.  Felton  owned  No.  18, 
Union  Parif  Place,  in  the  city  of  Chicago,  the 
title  being  in  Hiram  C.  Kittrldge,  and  on 
March  10,  1887,  caused  it  to  be  conveyed  to 
Jerome  H.  Trunkey,  taking  back  an  agree- 
ment in  writing  to  the  effect  that  the  property 
was  held  in  trust,  subject  to  Felton's  order, 
less  any  obligations  due  him  at  any  time  be- 
fore retransfen-lng  the  same.  On  March  17, 
1888,  Trunkey  and  wife  conveyed  the  same  by 
quitclaim  deed  to  George  C.  Whipple.  Alwut 
March  15,  1889,  Mrs.  Christina  Hertel  owned 
block  1  in  the  subdivision  of  L.-C.  P.  Freer 
of  the  W.  ^  of  the  S.  E.  %  of  section  33, 
township  38  N.,  range  14  E.,  of  the  third  P. 
M.,  in  the  town  of  Lake,  Cook  county,  Dl. 
This  property  was  traded  for  the  Union  Park 
Place  property,  which  Whipple  deeded  to  Mrs. 
HerteL  At  the  same  time  she  executed  and 
delivered  to  Whipple  a  deed  intended  to  con- 
vey said  block  1,  but  which  by  mistake  de- 
scribed it  as  being  in  the  "southwest  quarter," 
instead  of  the  "southeast  quarter,"  of  section 
33,  etc.  This  deed  was  executed,  recorded, 
and  acknowledged  March  15,  1889.  Felton 
claims  that  he  continued  to  be  the  owner  of 
the  Union  Park  Place  lot  Whipple  holding  it 
In  trust  for  him,  the  same  as  Trunkey  had 
done,  and  that  he  made  the  exchange  with 
Mrs.  Hertel,  Whipple  conveying  to  her  by  his 

I  Reported  by  Louis  Boisot,  Jr.,  Esq.,  of  the 
Chicago  bar. 


directions,  and  reodvlng  the  deed  to  block  1 
in  trust  for  him,  on  the  same  terms  as  he 
had  held  the  Uidon  Park  Place  lot  He  aftn^ 
wards  discovered  the  mistake  in  the  last-nam- 
ed deed,  and  procured  from  Mrs.  Hertel  an- 
other, conveying  the  premises  by  correct  de- 
scription to  Frances  A.  Gibson.  This  deed 
was  dated  March  14.  1889,  but  was  not  ac- 
knowledged until  Atigust  9,  1880.  It  was  re- 
corded April  16,  1890.  On  the  10th  of  Jan- 
uary, 1893,  this  bill  was  filed  in  the  name  of 
Mrs.  Gibson,  as  complainant,  to  remove  the 
former  deed  to  Whipple,  and  certain  contracts 
by  him,  as  clouds  upon  her  title.  Whipple  an- 
swered, denying  the  complainant's  title  to  the 
premises,  and  also  filed  a  cross  bill,  setting 
up  tltie  thereto  in  himself,  and  praying  tliat 
the  mistake  In  tlie  deed  to  him  be  corrected, 
and  his  title  confirmed.  Upon  the  hearing  the 
court  granted  the  prayer  of  the  original  bill, 
and  gave  Whipple  a  lien  upon  the  premises 
for  1164,  and  interest  from  July,  1890,  and 
ordered  the  complainant  to  pay  the  same.  The 
cross  bill  of  Whipple  was  dismissed  for  want 
of  equity. 

The  decree  below  is  manifestly  erroneous  in 
gnmting  the  relief  prayed  in  the  original  bilL 
Nothing  is  better  settled  than  that  a  complain- 
ant in  a  bill  to  remove  a  cloud  upon  title  must 
piove  his  ownership  to  the  property.  The  evi* 
deuce  in  this  case  shows  that  Mrs.  Gibson  Is 
not  the  reel  owner  of  the  property  in  ques- 
tion, and  that  slie  neither  lias  nw  claims  to 
have  any  interest  in  this  suit  On  the  con- 
trary, it  Is  perfectly  clear  that  B.  0.  Felton  is 
the  real  party  in  interest,  and  tliat  he  is  sim- 
ply seeking  to  use  the  name  of  Mrs.  Gibson 
to  settle  a  controversy  between  himself  and 
George  C.  Whipple.  Felton  himself  testified: 
"I  purchased  the  premises  in  question  from 
Mrs.  Hertel.  I  had  It  deeded  to  Mrs.  Gibson, 
because  it  was  nonproductive,  speculative  prop- 
erly, with  the  expectation  that  if  anything  did 
happen  to  me,— that  I  should  be  taken  away,— 
that  she  should  have  the  property.  As  be- 
tween us,  it  was  a  gift  I  am  under  obligation 
to  her  for  many  Idndnesses,  and  I  intend  to 
give  her  that  property  whenever  I  am  through 
with  it;  or,  if  I  should  be  taken  away,  I  want 
her  to  have  that  property.  I  deeded  lier  the 
property  for  that  reason.  She  lives  in  Denver, 
Colorado.  I  took  possession  of  it  January  6, 
1878,  by  building  wire  fence,  and  posting  sign 
with  this  writing:  'Gibson,  by  Felton,  Agt' 
The  deed  was  made  at  my  suggestion.  I  made 
no  other  deed  to  Mrs.  Gibson.  I  found  that  a 
mistake  had  been  made  In  a  former  deed  from 
Mrs.  Hertel  to  Whipple.  Then  I  went  and  got 
this  deed  made  from  Mrs.  Hertel  to  Mrs.  Gib- 
son. No  consideration  passed  to  Mrs.  Hertel 
for  the  deed  to  Mrs.  Gibson.  The  consideration 
ail  passed  at  the  time  the  first  deed  to  Whip- 
ple was  made.  That  deed  was  never  in  the 
control  of  Mrs.  Gibson,  nor  in  tier  actual  i;>os- 
session.  I  presume  I  had  it  in  my  possession 
from  August,  1889,  to  April  15,  1890.  When  I 
had  that  deed  made,  I  had  found  the  error  In 
the  Whipple  deed.    I  never  called  Whipple's 
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attention  to  ^t  fact.  I  never  saggeBted,  tn  all 
the  talk  about  the  sale,  that  there  was  any 
reason  why  he  conldn't  make  It;  that  hla  deed 
was  defective.  He  never  knew  It  till  he  got 
the  abstract  I  am  the  same  Felton  who  was 
co-complalnant  In  the  original  bill,  frequently 
mentioned  In  this  case."  It  Is  manifest  from 
his  testimony  that  Felton  instituted,  not  only 
the  former  suit,  but  also  this  one,  and  that  It 
Is  for  his  sole  benefit,  and  not  that  of  Blrs. 
Gibson.  It  is  also  clear,  that  even  If  he  had 
taken  the  second  deed  from  Mrs.  Hertel  to 
himself,  and  filed  this  blU  in  his  own  name,  be 
could  not  maintain  It  on  his  own  testimony. 
He  admits  that  the  Intention  of  all  parties  was 
to  place  the  title  In  Whipple  by  the  first  deed 
from  Mrs.  Hertel,  and  that  the  mistake  In  the 
description  of  the  property  was  a  mutual  <me. 
Whether  he  consented  to  that  conveyance  for 
the  purpose  of  placing  the  title  In  Whipple  In 
trust  for  himself,  as  he  claims,  or  to  secure 
Whipple  In  the  payment  of  Indebtedness  dae 
him,  he  had  no  right  to  attempt  to  take  ad- 
vantage of  the  mistake  In  the  manner  he  did, 
and  then  ask  a  court  of  equity  to  help  him 
carry  out  his  scheme  by  setting  aside  the 
former  deed.  On  his  own  theory  of  the  case^ 
he  has  a  plain  and  adequate  remedy  against 
Whipple,  to  compel  him  to  perform  his  trust. 
The  deed  from  Mrs.  Hertel  to  Whipide  con- 
veyed the  equitable  title  to  him,  and  her  snb- 
seqnent  deed  to  a  party  having  fall  knowl- 
edge of  the  former  conveyance,  and  the  mntoal 
mistake  therein.  Is  entitled  to  no  consideration 
whatever  In  a  court  of  eqnlty.  The  original 
bill  should  have  been  dismissed  for  want  of 
equity. 

We  cannot  say  the  order  dismissing  the 
cross  bill  was  not  authorized  by  the  evidence, 
but  we  are  unable  to  see  why  the  rights  of 
Felton  and  Whipple,  the  real  parties  to  this 
litigation,  may  not  be  adjusted  upon  the  cross 
bin  and  answer  thereto,  especially  If  the  par- 
ties are  allowed  to  amend  the  same.  By  bis 
own  showing,  Whipple  Is  not  the  absolute 
owner  of  the  property,  but  holds  the  title  there- 
to in  the  nature  of  a  mortgage.  He  claims 
that  the  deed  from  Trunkey  to  him  for  the 
Union  Park  Place  property  was  upon  the  con- 
sideration of  bis  surrendering  to  Felton  his 
promissory  note  for  $940,  and  the  payment  of 
$1,500  in  money,  and  he  says  he  at  the  same 
time  gave  Felton  an  agreement  in  writing 
as  follows:  "Ooldy  &  Zurbnrg,  Real  Estate, 
Renting,  and  Loan  Agency,  111  La  Salle  St 
Chicago,  March  16,  1888.  I  hereby  agree  to 
deed  the  house  and  lot  known  as  18  Union 
Park  Place  In  the  city  of  Chicago  to  the  order 
of  E.  C.  Felton  on  or  before  the  first  day  of 
May,  1888,  on  said  Felton  paying  me  $2,500; 
the  above  place  being  the  same  I  received  deed 
of  from  J.  H.  Trunkey  this  day.  Dated  this 
16th  day  of  March,  1888.  G.  C.  Whipple." 
He  also  says,  speaking  of  the  trade  for  the 
property  In  litigation:  "I  had  been  advertising 
the  Union  Park  Place  property  a  great  deal. 
I  wanted  to  get  my  money  out  of  it  It  wasn't 
a  profitable  property,  and  I  bad  the  Incum- 


brance renewed  on  it  twice.  Fetton  brought 
In  some  property  to  trade  for  it  but  I  wul'i 
satisfied  with  it  Aboat  the  last  <tf  Febnury. 
be  Imnight  In  this  8Sd  street  property.  1  told 
him  I  would  investigate  it,  and  I  did  so,  and 
became  satisfied  it  wotdd  lie  a  good  deal,  and 
told  him  so.  I  told  him  to  fetch  In  his  maiL 
He  said  Mr.  Hertel,  the  son  of  the  owner,  ins 
a  yonng  fellow,  and  he  said  he  could  handle 
him  a  good  deal  better  than  I  could.  I  told 
lilm  to  go  ahead,  and  I  would  make  the  deal 
He  brought  In  a  contract  on  March  1st  and  I 
signed  It  Felton  wanted  to  know  wliat  be 
was  going  to  get  ont  of  it,  and  I  told  him  if 
he  would  go  ahead,  take  care  of  this  piece  of 
property,  pay  the  taxes  on  It  see  to  the  wlxde 
thing,  and  try  to  get  a  customer  as  quick  as 
he  could  for  it  after  deducting  the  mooej 
which  I  had  paid  in,  with  interest  and  ex 
penses,  we  would  divide  the  remainder  equal- 
ly. I  did  this  because  my  health  was  poor. 
and  I  had  a  great  deal  of  real  estate  at  tlie 
time.  Felton  said  he  was  satisfied  with  it 
Felton  never  claimed  to  be  the  owner  of  tidier 
piece  of  property  up  to  this  time."  Of  course 
an  this  Is  denied  by  Felt(Bi,  his  claim  being 
that  he  received  no  consideration  whatere 
from  Whipple  for  the  ooaveykoce  to  Um  at  tlie 
Union  Park  Place  property,  bat  that  it  waa 
simply  placed  in  bis  name  in  troat  A  con- 
tTorersy  of  tact  so  bold  and  irreoondlable  is 
seldom  met  with  In  the  consideration  of  cases. 
and  yet  there  Is  teatimany  in  the  record  tend- 
ing to  support  lx>tfa  contentions.  If  further 
proceedings  are  bad  In  the  cause,  it  should 
be  referred  to  a  master  to  state  his  conclusion 
upon  the  evidence,  and  either  party  should  be 
allowed  to  introduce  additional  testimonf,  if 
he  wishes  to  do  so. 

The  decree  below  will  be  reversed,  and  the 
cause  will  be  remanded  to  the  superior  court 
with  directions  to  dismiss  the  original  bill,  at 
the  cost  of  the  complainant  therein,  and  (or 
further  proceedings  upon  the  cross  bill  not 
Inconsistent  with  this  opinion.  Reversed  and 
remanded. 


(157  III.  K) 

HUGHES  «t  aL  V.  BBUUt 

(Supreme  Court  of  lUInols.    Oct.  11,  1895.) 

Appbali— RacoBD— B11.L  or  Exceptions. 
Where  exhibits  attached  to  a  bill  of  ex- 
ceptions after  the  judge's  signature  are  identi- 
fied and  referred  to  in  the  bill  itself,  and  ate 
stated  In  the  judge's  certificate  to  be  attadied 
thereto,  the  exhibits  ai«  to  be  treated  on  ap- 
peal as  being  incorporated  in  the  bill  of  excep- 
tions.   65  111.  App.  379,  reversed. 

Appeal  from  appellate  court  First  district 
Replevin  by  Ella  M.  Bell  agminst  Elugene 
A.  Hughes  and  others.  Plaintiff  obtained 
judgment,  which  was  affirmed  by  the  appel- 
late court  66  111.  App.  379.  Defendants  ap- 
peal.   Reversed. 

^Reported  by  Loals  Boisot,  Jr.,  Esq.,  of  the 
Chicago  bar.  . 
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Ela,  CTrorer  &  Graves,  f or  appeUanta.'  Cool- 
4dge,  Lee  &  Lee,  for  api)ellee. 

BAKBR,  3.  This  was  an  action  of  re- 
plevin, brought  by  appellee  against  appel- 
lants in  the  circuit  court  of  Cook  county. 
A  Jury  was  waived.  At  the  trial  the  court 
found  the  Issues  for  appellee,  and  rendered 
Judgment  accordingly.  That  judgment  was 
affirmed  by  the  appellate  court,  for  the  rea- 
son, as  stated  In  Its  final  order,  that  a  num- 
ber of  exhibits  follow,  instead  of  precede, 
the  certificate  and  signature  of  the  trial  Judge 
to  the  bin  of  exceptions.  The  court,  there- 
fore, as  further  stated  in  said  order,  declined 
to  consider  any  and  all  of  the  errors  assign- 
ed in  that  court  We  are  now  asked  to  re- 
verse the  Judgment  of  the  appellate  court 
for  the  alleged  error  In  having  declined  te 
consider  the  cause  upon  Us  merits,  and  hav- 
ing afllrmed  the  Judgment  of  the  trial  conrt 
for  the  reasons  stated  in  Its  final  order. 

The  original  bill  of  exceptions.  Incorporated 
Into  the  transcript  of  recMd  by  stipulation, 
consists  of  103  pages,  shown  In  the  record 
as  pages  1  to  103,  toclnsive.  The  first  91 
pages  consist  of  the  otel  testimony,  offers  of 
evidence.  Judgment,  order,  propositions  of 
■law,  etc.  Page  82  contains  the  signature 
and  certificate  of  the  trial  Judge,  which  cer- 
tificate refers  to  the  exhibits  in  question. 
Pages  93  to  103,  Inclusive,  show  nine  ex- 
hibits, designated  as  PlalntifTs  Bxhlbits  A 
B,  C,  and  D,  and  Defeadants'  Exhibits  A, 
B,  C,  D,  and  E  (documentary  evidence  of- 
fered at  the  trial).  Page  104  of  the  record 
contains  the  stipnlatl<»  of  counsel  that  the 
"foregoing  bill  of  exceptions"  may  be  incor- 
porated and  made  a  part  of  the  transcript 
ot  the  record  without  transcribing,  etc.  The 
first  documentary  proof  offered  at  the  trial 
was  a  bill  of  sale,  which  is  referred  to  and 
identified  on  page  4  ot  the  UU  of  excep- 
tions in  the  following  words  and  figures,  to 
wit:  "Counsel  for  plaintiff  offers  in  evidence 
the  bill  of  sale  made  by  Edwin  Bell,  Jr.,  to 
EUen  M.  BeU,  dated  May  27,  1893,  bearing 
certificate  of  record  of  S.  B.  Chase,  reccnrder, 
Co<A  county,  state  of  Illinois,  May  29,  in 
Record  Book  3539,  page  2SL"  "Said  bill  of 
«Ue  is  marked  'Plaintiff's  Exhibit  A,'  and  a 
copy  thereof  attached  to  this  bill  of  excep- 
tions, and  made  a  part  thereof."  The  other 
exhiMts  are  referred  to  and  described  in  the 
bill  of  exceptions  In  the  same  manner.  All 
of  these  exhibits  In  every  way  correspond 
with  the  descriptions  of  and  references  to 
them  in  the  body  of  the  bill.  The  certificate 
of  the  trial  Judge,  appearing  on  page  92  of 
the  bill  of  exceptions.  Is  as  follows:  "For- 
asmuch, therefore,  as  the  mattoni  and  things 
aforesaid  and  above  set  forth  do  not  other- 
wise appear  of  record,  the  defendants  ten- 
der this,  their  blU  of  exceptions  (including 
the  exhibits  hereunto  attached),  and  ask  that 
the  same  be  signed,  sealed,  and  approved  by 
the  said  Judge  of  the  said  circuit  court  of 
Cook  county,  which  Is  done  accordingly  this 


nth  day  of  July,  A'  D.  1S84.  B.  F.  DtnBtfl, 
[Seal]  Judge  of  the  Circuit  Court  of  Cook 
Ooun^." 

In  our  opinion,  the  true  test  aa  to  whetfate 
exhibits  are  properly  a  part  of  the  bill  of 
exceptions  is  not  merely  whether  they  pre- 
cede the  certificate  and  signature  of  the 
trial  Judge,  but  whether  they  are  so  Identl- 
fled  by  the  biU  of  exceptions  as  to  show  con- 
clusively that  they  are  the  ones  submitted 
to  the  trial  court  Legnard  v.  Rhoades  (111. 
Sup.)  40  N.  E.  964;  Rallvray  Co.  v.  Walsh, 
150  lU.  607,  ST  N.  E.  1001;  2  Am.  &  Eng. 
Bnc.  Law,  p.  220,  and  antborltlee  cited  in 
note  7.  It  is  manifest  that  the  exhibits  here 
in  question  were  so  Identified.  The  appel- 
late court  should  therefcH-e  have  considered 
the  errors  assigned  in  that  court  For  this 
error  the  Judgment  of  the  appellate  court 
will  be  reversed,  and  the  cause  remanded  to 
that  court,  with  dirccfions  to  consider  and 
determine  the  cause  upon  its  merits.  Re- 
versed and  remanded. 


(157  111.  «0) 

LAKE  SHORO  FOUNDRY  00.  v.  RAKOW- 
SKI.1 

(Supreme  Court  of  UUnois.    Oct  11,  1885.) 

APPEAI.— RXVIKV— NCOMOEHOB. 

The  qnetrtion  of  contrlbatory  negligence  is 
one  of  fact  not  reviewable  by  the  anpreme  court 

Appeal  from  appellate  court  First  district. 

Action  on  the  case  by  Adam  Rakowskl 
against  the  Lake  Shore  Foundry  Company. 
Plaintiff  obtained  Judgment,  which  was  af- 
firmed by  the  appelate  court  64  IlL  App. 
213.    Defendant  appeaK    Aflflrmed. 

G.  E.  Read  and  W.  N.  Low,  for  appel 
lant    ODonnell  &  Ckighlan,  for  appellee. 

PHILLIPS,  J.  This  action  was  for  per- 
sonal injuries.  In  the  superior  court  of  Cook 
county,  by  appellee  against  appellant  The 
Jury  returned  a  verdict  for  plaintiff  below 
for  $3,0(X).  Motion  for  new  trial  was  over- 
ruled, and  Judgment  entered  on  the  verdict. 
On  appeal  to  the  appellate  court  this  Judg- 
ment was  affirmed.  From  the  Judgment  ot 
the  appellate  court  this  appeal  Is  prosecuted. 
No  instructions  were  requested  by  either 
party  in  the  trial  court,  and  none  were 
given.  No  error  Is  urged  In  this  coiu:t  as 
to  the  admission  or  exclusion  of  evidence. 
The  only  question  urged  here  Is  that  the  ap- 
pellee was  not  at  the  time  of  the  Injury,  In 
the  exorcise  of  due  care  and  caution.  The 
question  Is  one  solely  of  fact  aud  has  been 
settled  adversely  to  appellant  by  the  judg- 
ments of  the  trial  and  appellate  courts,  and 
they  are  conclusive.  There  are  no  .  ques- 
tl<n8  of  law  in  the  case  for  this  court  to 
consider.  Railway  Ck>.  v.  Richards,  152  111. 
59,  88  N.  B.  773;    Hawk  v.  RaUroad  Ck>., 

1  Reported  by  Louis  Boisot  Jr.,  Bwi.,  of  the 
I  Chicago  bar. 
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147  m.  899,  85  N.  E.  189;  Canning  Co.  T. 
Innea,  125  IlL  410,  17  N.  E.  720.  The  Judg- 
ment of  the  appellate  court  of  the  First 
district  Is  afflrmed.    Affirmed. 


(157  III.  6«a) 

YILLAGB  OP  RIVERSIDB  y.  WATSON.i 

(Supreme  Court  of  lUinoU.  Oct  11,  1895.) 
Appeal— Jurisdictiok—Freebold. 
A  bill  to  enjoin  the  erection  of  a  bridge 
on  land  to  which  both  complainant  and  defend- 
ant claim  title  in  fee  inTolres  a  freehold,  with- 
in the  meauine  of  the  statute  regnlating  ap- 
peals.   54  111.  Af>p-  432,  affirmed. 

Appeal  from  appellate  court.  First  district 
Bill  by  the  village  of  Riverside  against 
Alexander  Watson.  Defendant  obtained  a  de- 
cree, and  the  appellate  court  dismissed  an 
appeal  therefrom.  54  Hi.  App.  432.  Com- 
plainant appeals.    Afflrmed. 

The  biU  in  this  case  was  filed  In  the  su- 
perior court  of  Cook  county  by  the  Tillage  of 
Riverside,  setting  up  that  It  Is  a  municipal 
corporation,  and  that  it  Is  the  owner  In  fee 
simple,  for  the  public  use,  of  all  public  parks, 
grounds,  streets,  and  commons  In  said  vil- 
lage, and  also  certain  other  lands  described  In 
the  bill;  that  appellee  proposed  to  construct 
a  bridge  across  the  Desplalnea  river,  which 
bridge.  If  constructed,  will  be  wholly  upon 
the  public  park  and  ground  belonging  to  ap- 
pellant The  bill  prays.  In  substance,  as  fol- 
lows: "That  title  of  your  orator  to  said 
premises  may  be  established;  that  said  prem- 
ises be  declared  and  decreed  public  park  and 
commons;  that  title  to  the  same  vest  In  your 
orator  In  trust;  and  that  defendants,  their 
agents  and  attorneys,  be  perpetually  enjoined 
from  erecting  said  bridge,"— and  for  general 
relief  and  Injunction.  The  abutments  and 
approaches  of  the  proposed  bridge  on  the 
north  side  of  the  Desplalnes  river  are  In- 
tended to  rest  upon  a  strip  of  ground  alleg- 
ed to  be  25  feet  off  the  east  side  of  block  14 
of  that  part  known  as  "Second  Division  of 
Riverside,"  while  on  the  south  side  they  are 
proposed  to  rest  upon  what  is  known  In  a 
certain  plat  as  "Columbus  Boulevard."  The 
answer  of  appellee  denies  that  appellant  was 
ever  seised  of  any  interest  In  block  14,  but 
claims  title  to  a  25-foot  strip,  being  part  of 
block  14,  on  the  north  side  of  the  river.  In 
himself,  and  sets  forth  that,  while  a  plat  was 
made  by  him  of  his  lands  on  the  south  side 
of  the  river,  on  which  was  located  Columbus 
Boulevard,  parallel  with  and  extending  to 
the  river,  said  plat  was  made  merel.v  for  con- 
venience, and  that  roads  and  streets  were 
made  subservient  to  rights  of  private  owners, 
and  that  they  have  not  been  dedicated  to 
public  use,  and  that  said  plat  was  not  ap- 
proved by  the  village  of  Riverside.  While,  In- 
directly, part  of  the  relief  asked  for  in  this 
bill  Is  for  an  Injunction  to  restrain  the  con- 
struction of  this  bridge,  and  indirectly,  also, 

1  Reported  hj  Iiouis  Boisot,  it.,  Esq.,  ot  the 
Chicago  bar. 


the  qnestioa  of  fbe  boundary  Une  of  Cohnn- 
bus  Boulevard,  and  the  portion  of  Uock  14, 
aforesaid,  are  Involved,  the  main  question 
presented  by  the  pleadings  In  this  canae  is 
that  as  to  whether  title  to  this  prop&ctj  is 
In  appellant  or  appellee.  The  cause  was  re- 
ferred by  the  superior  court  to  the  master  In 
chanceiy,  to  take  proofs  and  report  the  same 
to  the  court  with  his  conclusions.  The  mas- 
ter reported  that  he  found  appellee  to  be  the 
owner  of  the  easterly  25  feet  of  block  14,  and 
that  the  equity  of  the  cause  was  with  the 
defendant;  that  the  temporary  Injunction 
should  be  dissolved,  and  the  bill  dismissed 
for  want  of  equity.  The  superior  court,  up- 
on a  hearing,  overruled  all  exceptions  to  the 
master's  report,  and  dismissed  the  bllL  An 
appeal  was  taken  to  the  appellate  court,  and 
that  court  on  motion  dismissed  the  appeal, 
on  the  ground  that  a  freeh<dd  was  involved, 
and  that  it  had  no  Jurisdiction  of  the  cause. 
The  case  comes  to  this  court  solely  upon  the 
question  as  to  whether  or  not  It  was  error  of 
the  appelate  conrt  to  refuse  to  entertain  this 
appeaL 

F.  F.  Reed,  for  aiwellant.  John  A.  Heniy, 
for  appellee 

PHILLIPS,  J.  (after  stating  the  facts).  The 
questions  Involved  in  this  proceeding  are  only 
to  be  ascertained  from  the  bill,  answer,  and 
replication,  and  an  examination  of  tbese  in- 
dicates very  clearly  that  the  true  question  at 
issue  is  as  to  ownership  of  the  lands  abut- 
ting on  each  side  of  the  Desplalnea  river,  en 
which  it  is  proposed  to  construct  this  bridge. 
Adjudlcatioo  must  first  determine  that  qnes- 
tlon,  before  the  Injunction  would  be  permit- 
ted to  stand.  If  title  to  this  property  is  in  the 
village  of  Riverside  as  public  grounds,  then 
the  relief  should  be  granted.  It  Is  not  tw! 
OS,  however,  at  this  time  to  determine  that 
question,  or  pass  any  opinl<«  upon  the  mer- 
its of  this  case.  The  pleadings  show  very 
Clearly  tbat  a  freehcdd  is  Involved,  and  that 
the  appeal  should  have  been  taken  directly  to 
this  court  No  briefs  are  filed  by  either  ap- 
pellant or  appellee  on  the  merits  of  the  con- 
troversy. We  have  heretofore  held  that  an 
appeal  of  this  character  only  brings  to  this 
conrt  such  matters  as  might,  lawfully  have 
been  considered  in  the  appellate  coart  by 
virtue  of  an  appeal  to  that  court,  and  there- 
fore only  the  question  of  Jurisdiction  can  be 
considered  here.  If  it  be  found  that  no  free- 
hold is  Involved,  correct  practice  would  re- 
quire that  the  order  of  dismissal  be  reversed, 
and  the  cause  remanded  to  the  appdiate 
court,  with  instructions  to  find  upon  the  is- 
sues of  tact,  and  render  final  Judgment  upon 
errors  assigned.  If  a  freeh<^d  is  involv«I. 
the  court  Is  poweriess  to  do  more  on  this  ap- 
peal than  to  affirm  the  order  of  the  appel- 
late court  Oswald  v.  Wolf,  126  IlL  542,  19 
N.  E.  28. 

Flndhig,  as  we  do,  that  a  freehold  Is  here 
Involved,  and  that  the  order  of  the  appellate 
court  dismissing  the  appeal  to  that  court  was 
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jiroperly  entered,  the  jadgment  of  tbe  appel- 
late court  dlBmioBlng  the  appeal  mnst  be 
affirmed.  Leave  will  be  glTen  appelant  to 
witbdiaw  the  record  filed  herein,  to  be  re- 
flled  for  writ  of  error  from  thla  court,  if  It  ao 
desirea.  Judgment  affirmed. 


(lEg  in.  tm 

ANDREWS  et  al.  T.  PEOPLB  ex  rel.  KERN, 
Treasurer.! 

(Supreme  Court  of  IlUnoia.     Oct  U,  1885.) 

MVKIOIPAL  COKFOaATIONS  — OaOINANOa  —  IiOOAIt 

Improvements — Jotisdiction. 

1.  A  city  ordinance  providing  for  a  special 
assessment  need  not  state  that  the  pr^iosea  im- 
provement is  within  the  dtr  limits.  Stanton  v. 
City  of  Chicago,  3»  N.  B.  987,  154  111.  23,  Weat 
Chicago  St.  R.  Co.  ▼.  People.  40  N.  £.  598,  156 
111.  ^,  and  Young  t.  People,  40  N.  B.  604, 156 
111.  247,  foUowed. 

2.  Where  separate  objections  to  a  medal 
assessment  are  nled  by  the  owners  of  different 
lots,  sevotil  distinct  final  judgments  of  confirma- 
tion may  be  rendered  thereon.  Browning  v.  City 
of  Chicago,  40  N.  B.  666, 155  111.  314.  and  Zeig- 
ler  T.  People,  40 N.  E.  607, 156  IlL  13S,  followed. 

3.  An  ordar  of  tbe  city  conndl  staying  for 
one  year  a  petitiun  for  confirmation  of  a  special 
assessment  noes  not  deprive  the  court  of  jurisdic- 
tion to  enter  judgment  of  confirmation  within  the 
year.  Wister  t.  People,  40  N.  B.  674,  166  III. 
180.  followed. 

Appeal  from  Cook  county  court;  Frank 
Scales,  Judge. 

Application  of  the  people,  on  the  relation 
of  Charles  Kern,  county  treasurer,  for  Judg- 
ment for  delinquent  taxes.  Mile  J.  An- 
drews and  others  filed  objections,  which  were 
overruled,  and  they  appeal.   Affirmed. 

Taylor,  Randolph  &  Mc Williams  and  Wool- 
folk  &  Browning,  for  appellants.  W.  J.  Don- 
Un  and  Harry  Rubens,  Corp.  Counsel,  for  ap- 
pellee. 

PER  CURIAH.  This  Is  an  appeal  by  sev- 
eral  property  owners  from  the  judgment  of 
the  county  court  of  Cook  county  rendered 
against  the  lands  of  appellants,  upon  the 
application  of  the  county  collector  for  judg- 
ment upon  a  delinquent  special  assessment 
of  the  city  of  Chicago,  assessed  for  a  system 
of  main  sewers  in  certain  streets  enumerat- 
ed. The  objection  Is  made  that  the  ordi- 
nance and  the  notices  failed  to  locate  the 
proposed  Improvement  within  the  territorial 
limits  of  the  city  of  Chicago;  also,  that.  In 
the  matter  of  the  application  by  the  city  of 
Chicago  for  the  confirmation'  of  the  said 
special  assessment,  there  were  seTeral  dis- 
tinct final  judgments  of  confirmation,  on 
seitarate  pieces  of  property,  and  that,  there- 
fore, there  was  no  valid  judgment  upon 
which  to  predicate  the  application  for  judg- 
ment by  the  county  collector  of  Cook  coun- 
ty; and,  also,  that  the  city  council  of  the 
city  of  Chicago  had  passed  an  order  staying 
the  said  application  for  confirmation  in  the 

1  Reported  by  Louis  Boiaot,  Jr.,  Esq,,  of  the 
Chicago  bar. 


said  special  assessment  case  for  one  year, 
and  that  the  said  stay  was  never  set  aside, 
and  that  several  of  the  orders  of  confirma- 
tion were  entered  subsequent  to  such  stay 
order,  and  within  the  year.  These  questions 
have  been  decided  by  this  oonrt  adversely  to 
appellants'  contentions  in  several  recent 
cases,  and  it  is  unnecessary  to  restate  here 
the  grounds  upon  which  they  were  so  de- 
cided. See  Browning  v.  Cl^  of  Chicago, 
166  lU.  S14,  40  N.  E.  665;  Stanton  v.  City 
of  Chicago,  154  la  23,  39  N.  E.  987;  West 
Chicago  St.  R.  Co.  V.  People,  155  111.  299,  40 
N.  B.  699;  Toong  v.  People,  165  lU.  247,  40 
N.  E.  604;  Zeigler  v.  People,  166  IlL  133,  40 
N.  H.  607;  Wisner  v.  People,  166  IlL  180,  40 
N.  E.  674.  Following  these  cases,  the  judg. 
ment  must  be  affirmed.   Judgment  affirmed. 


(1B7  III.  637) 

LIOABB  V.  cm  OF  CHICAGO,  i 

(Supreme  Ciourt  of  lUhiois.    Oct  11,  1896.) 

Eminbnt   Domain— Evidbnob   or  Damages— A^ 

rSAI.— MlBTAKB  IN  JCDOMENT. 

1.  On  appeal  from  condemnation  proceed- 
ings, the  entry  of  judgment  of  compensation  for 
less  than  the  sum  awarded  by  the  verdict  may 
be  assigned  as  error  by  the  defendant,  even 
though  done  through  inadvertence;  since  it  is 
not  his  duty  to  move  in  the  trial  court  for  a  cor- 
rection  of  the  error. 

2.  Where  the  pleadings  do  not  show  that  the 
defendant  owned  more  than  the  lot  of  which 
part  is  to  be  condemned,  it  is  reversible  error  to 
require  him,  in  proving  damages  to  ttte  part  not 
taken,  to  show  tne  damage,  on  the  theory  that  he 
also  owned  the  adjoining  lot,  even  though  he  ad- 
mitted that  he  owned  it 

Appeal  from  circuit  court.  Cook  county; 
Prank  Baker,  Judge. 

Petition  for  condemnation  by  the  city  of 
Chicago  against  George  C.  LIgare.  There 
was  judgment  of  condemnation.  Defendant 
appeals.     Reversed. 

J.  W.  Waugbop,  for  appellant  J.  D.  Adair, 
for  appellee. 

CARTER,  J.  Appellee  filed  its  petition  in 
the  circuit  court  of  Cook  county,  under  arti- 
cle 9  of  the  act  concerning  cities  and  villages, 
to  condemn  the  north  16  feet  of  lot  1  of 
R.  S.  Thomas'  subdivision  of  part  of  the 
southeast  fractional  ^„  section  27,  township 
39  N.,  range  14  B.  of  third  P.  M.,  for  an  al- 
ley. Appellee,  the  owner,  filed  his  cross- 
claim  or  petition,  stating  that  the  lot  had  a 
frontage  of  32  feet,  and  that  the  half  of  the 
lot  not  taken  would  be  too  small  for  any 
profitable  use,  and  that  the  dty  should  take 
and  pay  for  the  whole  lot,  and  that  the  same 
was  worth  $160  per  front  foot  or  the  total 
sum  of  $4,800.  The  jury  fixed  the  compen- 
sation to  be  paid  tor  the  north  16  feet  at 
$1,770,  and  found  that  the  remainder  of  lot  1 
and  lot  2  would  not  be  damaged.  After  over- 
ruling the  motion  of  appellant  for  a  new 
trial,  the  court  rendered  judgment  for  $1,760. 

1  Repotted  by  Louis  Boisot  Jr.,  Esq.,  of  the 
Chicago  bar. 
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Appellant  pt^osecnteA  this  ai^ieal  to  rerbrse 
that  judgment 

The  entering  of  the  Judgment  for  a  less 
amount  than  the  verdict  seems  to  have  been 
a  mere  inadyertence,  and  might  have  been 
corrected  on  the  motion  of  either  party. 
Counsel  for  aK>eUee  seems  to  contend  that  It 
was  the  duty  of  ai^>ellant  to  move  audi 
amendment  of  the  record  In  the  court  below 
as  would  make  the  judgment  conform  to  the 
verdict,  and  insists  that,  because  he  has  not 
done  so,  the  judgment  should  stand.  But  this 
view  Is  certainly  an  erroneons  one.  It  was 
the  duty  of  the  petitioner  to  see  that  a  correct 
judgment  was  entered.  The  respondent  was 
not  charged  with  any  duty  In  that  respect 
His  property  was  being  taken  from  him  for 
public  use  without  his  consent,  and  he  was 
not  bound  to  see  that  no  mistake  was  made 
by  those  engaged  In  administering  the  law, 
whereby  he  was  to  be  deprived  of  his  prop- 
erty. This  error,  however,  might  perhaps 
be  corrected  without  awarding  a  new  trial, 
were  It  the  only  one;  but  from  a  careful  ex- 
amination of  the  record,  we  are  satisfied  that 
the  trial  court  erred  In  Its  rulings  respecting 
the  admission  and  exclusion  of  the  testimony 
of  certain  witnesses. 

There  was  no  reference  In  the  peQtlon  of 
the  city,  or  In  the  cross  claim  or  petition  of 
the  respondent  to  lot  2,  or  to  any  tract  lot 
or  parcel  of  land  other  than  lot  1;  and  It  was 
proper  for  the  respective  parties.  In  the  pro- 
duction of  their  testimony,  to  confine  It  to 
the  allegations  of  the  parties  and  to  the  point 
at  issue. .  But  during  the  production  of  the 
evidence  on  the  part  of  the  petitioner.  It  was 
shown  that,  by  the  admission  of  the  respond- 
ent he  owned  lot  2,  which  adjoined  lot  1  on 
the  south,  and  the  court  refused  to  permit 
the  respondent  to  prove  any  damages  to  the 
16  feet  of  lot  1  not  taken  for  the  alley,  treat- 
ed independently  of  lot  2,  but  required  re- 
spondent to  so  frame  his  questions,  both  on 
direct  examination  of  his  own  witnesses  and 
on  cross-examination  of  those  of  his  adver- 
sary, as  to  compel  the  witnesses  to  treat  lot  2 
and  the  south  16  feet  of  lot  1  as  one  entire 
tract.  This  was  clearly  erroneons.  The  prop- 
erty had  previously  been  divided  Into  sepa- 
rate lots.  Such  division  was  recognized  by 
the  petitioner  In  Its  petition.  No  mention 
was  made  of  lot  2  until  made  by  the  wit- 
nesses on  the  trial,  and  the  respondent  bad 
the  right  in  examining  and  cross-examining 
the  witnesses,  to  treat  the  lots  as  separate 
tracts.  He  had  the  right  to  show.  If  be 
eould,  that  by  the  condemnation  of  the  north 
16  feet  of  lot  1  for  an  alley,  the  remainder 
of  the  lot  was  lessened  In  value  In  a  greater 
degree  than  it  was  reduced  In  dimensions, 
without  any  regard  in  the  first  place  to  lot  2. 
It  is  equally  true  that  It  was  competent  for 
the  petitioner  to  show  that  respondent  owned 
lot  2,  and  that  It  was  so  situated  and  used 
that,  by  uniting  It  with  the  adjoining  half  of 
lot  1  not  taken,  such  half  of  lot  1  would  not 
be  damaged,  or,  at  least  not  so  much  dam- 


aged as  tt  otherwise  would  be.  Hot  the  ef- 
fect of  the  roUng  of  the  court  was,  in  the 
midst  of  the  trial,  when  it  could  not  have 
been  reasonably  anticipated  by  the  respond- 
ent to  make  him  prove  the  petitioner's  case 
In  connection  with  his  own.  It  mlglit  well 
be  that  lot  2  was  so  circumstanced,  built  upon, 
or  used  that  the  remaining  half  of  lot  1  conid 
not  be  joined  to  it  and  both  treated  as  one 
tract  without  detriment  to  both.  While  these 
facts  could  be  develoi)ed  on  the  trial,  the  re- 
spondent should  not  have  been  required,  in 
the  first  instance,  to  treat  both  lots  as  one. 
and  denied  the  privilege  of  examining  the 
witnesses  as  to  them  separately.  Even  if 
the  conclusion  were  found  to  be  the  proper 
one,  that  they  could  be  used  advantageously 
as  one  tract,  still,  in  eliciting  the  testimony, 
it  was  clearly  proper  for  the  respondent  to 
treat  the  lots  separately,  and  It  would  doubt- 
less have  been  to  his  Interest  to  do  so.  Hie 
trial  court  held  that  respondent  should  not 
be  permitted  to  divide  his  property  in  addu- 
cing Ms  evidence.  The  division,  however,  had 
been  made  previously,  and  was  recognised 
by  the  petitioner  In  Its  petition,  and  the  re- 
spondent was  treating  the  property  as  It  was 
then  situated,  but  the  court  compelled  him  to 
ignore  this  division.  While  it  would  have 
been  competent  for  the  petitioner  to  show,  as 
before  stated,  that  the  half  of  lot  1  not  taken 
could  be  advantageously  joined  to  lot  2,  and. 
when  so  joined,  would  not  be  damaged,  or  so 
greatly  damagied,  still  the  question  of  dam- 
ages should  have  been  confined  to  lot  1,  and 
the  jury  should  have  so  confined  It  in  their 
verdict 

It  is  also  objected  that  the  ordinance  does 
not  sufficiently  locate  the  property  and  the 
Improvement  as  being  within  the  corporate 
limits  of  Chicago.  This  objection  is  without 
force,  and  the  question  raised  has  so  often 
been  decided  by  this  court  in  recent  cases  that 
no  further  mention  of  it  Is  necessary. 

For  the  errors  indicated,  the  judgment  Is 
reversed,  and  the  cause  remanded  to  the  cir- 
cuit court    Beversed  and  remanded. 


(iniu.K) 
DEMPSTER  et  al.  v.  PEOPLE  ex  reL  KBKS, 
Treasurer.  1 

(Supreme  Court  of  IlUnois.     Oct  11,  1895.) 
Appeal— Record— Special  Assessusxt. 

1.  Where  the  record  on  appeal  from  a  judg- 
ment for  a  delhiquent  special  assessment  shows 
that  the  appellant  filed  an  objection  in  the  oooo- 
ty  court  on  the  groond  that  the  assessment  bad 
never  been  confirmed  on  his  land,  that  the  court 
overruled  such  objection,  and  that  the  appellant 
assiened  that  ruling  as  error,  the  question  of  the 
confirmation  of  the  assessment  is  properly  raised 
in  the  supreme  court 

2.  Lots  in  one  addition  to  a  dty  cannot  be 
sold  to  satisfy  a  delinquent  special  assessment 
levied  on  lots  In  another  addition,  belonging  to 
the  same  owner. 

1  Iteported  by  Louis  Boisot  Jr.,  Esq.,  of  tb« 
Chicago  bar. 
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Appeal  from  Cook  county  court;  Frank 
Scales,  Judge. 

▲pplieation  by  the  people,  on  tbe  relation 
of  Charles  Kern,  county  treasurer,  for  Judg- 
ment for  delinquent  taxes.  Clancey  J.  Demp- 
ster and  others  flled  objections,  which  were 
overruled,  and  they  appeal.    Reversed. 

Osborne  Bros.  &  Bnrgett  and  B.  F.  Pettl- 
bone,  for  appellants.  W.  J.  Donlin,  for  i^ 
pellee. 

BAKER,  J.  This  Is  an  appeal  from  a  Judg- 
ment of  the  county  court  of  Cook  county 
for  the  sale  of  certain  real  estate  In  Lan- 
Singh's  Second  addition  to  Chicago  for  a 
delinquent  special  assessment  It  Is  claim- 
ed by  appellee  that  there  Is  no  question  pre- 
sented by  the  record  herein  for  the  decision 
of  the  court,  because  the  errors  assigned 
hare  to  do  with  the  alleged  invalidity  of  the 
Judgment  of  the  court  below,  and  the  bill  of 
exceptions  falls  to  show  any  exception  taken 
to  the  Judgment  that  was  rendered  by  that 
court  The  proper  mode  of  making  defense 
to  an  application  for  Judgment  for  the  sale  of 
real  estate  for  delinquent  special  assess- 
ments is  by  filing  objections  in  yrritlng,  spec- 
ifying the  particular  causes  of  objection  re- 
lied upon.  Revenue  Act,  {  191;  Cities  and 
Villages  Act  art  9,  SS  40,  44.  Here  appel- 
lants duly  flled  objections  in  writing  to  the 
rendition  of  Judgment  against  certain  speci- 
fied lots  In  Lanslngh's  Second  addition,  and 
among  tbene  objections  was  this:  "(8)  No 
assessment  has  ever  been  made  or  confirmed 
for  said  proposed  improvement  upon  either 
or  any  of  the  parcels  of  land  above  men- 
tioned." The  practice  act  (section  59)  pro- 
vides that  if,  during  the  progress  of  any  trial 
In  any  civil  cause,  either  party  shall  allege 
an  exception  to  the  opinion  of  the  court,  and 
shall  reduce  the  same  to  writing,  it  shall  be 
the  duty  of  the  Judge  to  allow  said  excep- 
tion, and  sign  and  seal  the  same,  and  the 
said  exception  shall  thereui>on  become  a  part 
of  the  record  of  such  cause.  In  the  case  at 
bar,  the  bQI  of  exceptions,  which  is  signed 
and  sealed  by  the  county  Judge,  recites  as 
follows:  "Which  was  all  the  evidence  of- 
fered or  Introduced  by  either  i»rty  on  the 
trial  of  this  cause;  and  thereupon  the  court 
overruled  each  of  the  objections  filed  in  this 
cause,  to  the  action  of  the  court  in  overrul- 
ing which  objections  the  owners  duly  ex- 
cept." And  the  veiy  first  of  the  assign- 
ments of  error  made  upon  -the  transcript  of 
the  record  filed  in  this  court  is  this:  "(1) 
The  court  below  erred  In  overruling  the  ob- 
jections of  appellants  numbered,  respective- 
ly, 8,  4,  5,  7,  and  8."  In  this  condition  of 
the  record,  we  are  wholly  unable  to  conclude 
otherwise  than  that  there  Is  properly  pre- 
sented for  the  decision  of  this  court  the  ques- 
tion whether  It  appears  from  the  record,  as 
matter  of  fact  that  no  assessment  for  the 
proposed  improvement  was  ever  made  upon 
or  confirmed  against  either  or  any  of  the 


parcels  of  land  against  which  judgment  was 
asked. 

The  record  of  the  various  proceedings  had 
In  the  matter  of  the  special  assessment  for 
the  Improvement  in  question— I.  e.  the  laying 
of  six-inch  drains  In  MlUard  avenue  from 
Ogden  avenue  to  West  Twelfth  street  In  the 
city  of  Chicago— was  given  in  evidence  in 
this  cause,  and,  looking  into  that  record,  we 
find  that  the  assessments  that  were  made 
by  the  commissioners  and  returned  Into 
court,  and  In  respect  to  which  there  was 
Judgment  of  confirmation,  were  assessments 
made  upon  certain  designated  parcels  of 
land  In  Kedzle's  subdivision,  while  the  tracts 
of  land  described  In  the  tax  Judgment  sale, 
and  redemption  record,  and  in  the  news- 
paper publication  of  the  list  of  delinquent 
lands  and  lots,  and  the  parcels  of  land  that 
were  returned  by  the  collector  as  delinquent 
and  the  sale  of  which  was  asked,  were  speci- 
fied parts  of  designated  lots  and  blocks  In 
Lanslngh's  Second  addition.  And  we  fur- 
ther find  from  the  maps,  plats,  and  other 
testimony  In  the  record  that  it  Is  very  clear- 
ly and  without  question  shown  that  each 
and  every  of  the  parcels  of  land  In  Lan- 
slngh's addition  that  is  Involved  in  this  ap- 
peal, and  the  sale  of  which  was  asked,  and 
decreed  by  the  Judgment  of  the  court.  In- 
eludes  a  portion  of  land  against  which  no 
special  assessment  whatever  for  the  Im- 
provement was  ever  either  made  or  con- 
firmed. A  special  assessment  is  a  charge 
upon  the  land  benefited,  not  a  charge  against 
the  owners  of  such  land;  and  for  a  failure  to 
pay  the  assessment  the  land  upon  which  it 
Is  levied,  and  that  only,  can  be  sold  to  satis- 
fy the  lien.  It  goes  without  saying  that  por- 
tions of  land  upon  which  no  assessment  is 
made,  confirmed,  or  levied  cannot  lawfully 
be  sold  to  satls^  the  liens  upon  other  por- 
tlons  of  land,  even  though  they  Immediately 
adjoin  such  other  portions.  It  was  error  to 
overrule  objection  8  to  the  rendition  of  judg- 
ment  For  that  error  the  Judgment  against 
the  property  of  appellants  in  respect  to 
which  this  appeal  was  taken  Is  reversed. 
The  cause  Is  remanded  to  the  county  court 
Reversed  and  remanded. 


(ISS  III.  432) 
GILMORB  V.  COURTNEy.t 
(Supreme  Coait  of  Illinoia.     Oct  11,  1885.) 
AcnoN  OM  Bdildimo  Costbaot— AacniTEcr— In- 

BTBUOTIOMS— APPBAI^-JURISDICTIOir. 

1.  Under  Act  June  16,  1887,  requiring  a 
building  contractor,  as  a  condition  precedent  to 
suit  on  his  contract;  to  furnish  the  owner  with  a 
sworn  statement  as  to  his  subcontractors,  a  suit 
on  such  a  contract  should  be  distnisfied  where 
there  is  no  proof  of  the  giving  of  such  statement. 

2.  Where  a  building  contract  provides  that 
payment  shall  only  be  made  on  the  architect's 
certificate,  it  is  not  a  sufficient  excuse  for  fail- 
ure to  nrocure  such  certificate  that  the  contractor 
feared  to  apply  for  it  because  he  believed  the 

1  Reported  by  Louis  Boiaot  Jr.,  Esq.,  of  the 
Chicago  bar. 
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architect  to  1)e  fraudulently  prejudiced  againat 
him. 

3.  The  mere  fact  that  an  architect's  decision 
is.  in  the  opinion  of  others,  erroneous,  does  not 
show  that  it  is  Tjid  as  fraudulent 

4.  Where,  in  an  action  by  the  contractor  on 
a  bnildiuK  contract,  defendant  claims  damages 
because  of  failure  to  complete  the  contract,  and 
also  for  delay,  an  instruction  which  limits  the 
riKht  of  recoupment  to  the  latter  itenit  ignoring 
the  former,  is  erroneous. 

5.  Where  the  appellate  court  reduces  the 
ludement  of  the  trial  court,  and  affirms  it  for 
the  reduced  amount,  "the  amount  involved"  in 
the  case,  which,  under  Rev.  St  1893,  c.  37,  §  25, 
limits  the  right  of  appeal  to  the  supreme  court,  is 
the  amount  of  the  original  judgment  of  the  trial 
court. 

Appeal  from  appellate  court,  First  district 
Assumpsit  by  Thomas  E.  Courtney  against 
Arnold  P.  Gilmore.  Plaintiff  obtained  judg- 
ment, which  was  modlded  by  the  appellate 
court  54  IlL  App.  417.  Defendant  appeals. 
Reversed. 

Appellee  instituted  bis  action  of  assmnpstt 
against  appellant  on  a  building  contract,  fil- 
ing the  common  counts  only.  Subsequently, 
and  before  trial,  he  filed  a  special  count  The 
special  count,  after  setting  up  this  contract 
alleges:  "Notwithstanding  said  contract,  said 
defendant  acting  under  the  direction  of  said 
architect  who  fraudulently  acted  aa  the 
agent  and  attorney  for  said  defendant,  and 
entirely  failed  to  act  as  arbitrator  under  said 
contract,  and  said  defendant,  conspiring  with 
said  architect  to  defraud  said  plaintiff  by  de- 
ducting large  sums  of  money  for  delays  said 
to  have  been  caused  by  said  plaintiff,  and  up- 
on other  false  and  pretended  charges,  de- 
ducted large  sums  of  money  from  the  amount 
due  said  plaintiff,  has  neglected  and  refused 
to  carry  out  and  fulfill  his  part  of  said  con- 
tract." The  contract  was  entered  into  on 
July  15^  1889.  The  plaintiff  claimed  a  bal- 
ance due  on  the  contract  price,  amounting  to 
about  f528,  and  for  extra  work,  damages  by 
reason  of  detention,  etc.,  $1,426.05;  and  the 
defendant  pleaded  the  general  Issue,  and  in- 
sisted he  was  damaged  by  reason  of  delay 
9450,  and  damages  for  failure  of  appellee  to 
complete  his  contract  $602.23.  From  the  evi- 
dence it  appears  ttiat  appellant  entered  into 
a  contract  with  appellee  by  whidi  the  latter 
was  to  do  the  excavation  and  furnish  the 
material  and  do  the  mason  work  of  a  four- 
story  apartment  house  in  the  city  of  Chicago. 
By  the  terms  of  the  contract,  the  work  was 
to  be  done  in  accordance  with  plans  and  spec- 
ifications under  the  direction  of  the  architect 
who,  it  was  stipulated,  should  act  as  arbi- 
trator on  all  questions  of  damage,  allowance 
for  extra  work,  and  work  left  out,  and  all 
questions  as  to  the  Intent  and  meaning  of 
the  contract  It  was  also  agreed  that  the  con- 
sideration for  the  work  should  be  $12,923, 
payment  to  be  made  from  time  to  time  at 
the  direction  and  upon  certificate  of  the  ar- 
chitect that  all  the  terms  of  the  contract  bad 
been  complied  with,  reserving,  however,  10 
per  cent  of  the  amount  until  30  days  after 
co~npletion  of  the  work.    The  wqrk.was  to 


be  completed  on  or  before  October  1,  1889, 
and,  for  a  failure  so  to  do,  it  was  agreed 
the  contractor  should  allow  the  owner  $25 
for  each  and  every  day  the  completion  of  the 
bmlding  was  delayed,  as  fair  rental  and  Uqnl- 
datlon  of  damages,  and  not  as  a  penalty.  By 
the  plans  and  specifications  made  a  part  of 
the  contract  nothing  was  to  be  allowed  as 
extras  except  work  agreed  upon  in  writing, 
and  accepted  by  the  owner,  previoos  to  its 
commencement  by  the  contractor.  The  con- 
tractor was,  by  the  plans  and  specifications, 
to  refill  around  all  walls  and  areas;  remove 
all  surplus  sand  and  obstructions;  point  up 
exterior  and  Interior  joints  above  grade;  build 
all  walls  plumb  and  true,  laid  to  a  line  exact 
height  for  joists;  on  completion,  remove  all 
rubbish,  leaving  work  in  perfect  condition,  and 
rubbish  made  by  the  mason  left  on  the  prem- 
ises to  be  removed  by  the  owner  at  cost  of 
contractor. 

Under  the  amendment  to  section  35  of  tlie 
mechanic's  lien  act,  as  amended  In  1887  (In 
force)  it  is  provided  that  the  original  con- 
tractor, whenever  he  desires  to  draw  any 
money  from  the  owner,  lessee,  or  agent  on 
his  contract,  shall  make  out  and  give  a  state- 
ment under  oath  of  the  number  and  names  of 
the  subcontractors,  mechanics,  or  workman  in 
his  employ,  or  persons  furnishing  material, 
and  how  much,  if  anything,  is  due  or  to  be- 
come due,  etc.;  and,  until  that  statement  is 
made  in  manner  and  form  as  therein  provid- 
ed, the  contractor  shall  have  no  right  of  action 
or  lirai  against  the  owner  on  account  of  such 
contract  As  found  by  the  jury  on  special 
findings,  the  appellee  quit  work  about  Decem- 
ber 1,  1889,  and  did  not  complete  his  contract 
with  appellant  A  special  finding  was  asked, 
as  follows:  "Did  Courtney  complete  his  con- 
tract and  perform  It  either  literally  or  sub- 
stantially, and,  If  so,  which?"  The  jury  found 
specially,  "Substantially,"  The  jury  farther 
found  that  the  architect  did  not  refuse  to  act 
as  arbitrator  under  the  contract  and  aps>d- 
lee  quit  work  about  December  1,  1SS9.  At 
the  trial  no  final  certificate  from  the  architect 
was  produced  by  plaintiff,  showing  bis  right 
to  any  balance  due  whatever,  either  under  the 
contract  or  for  extras  or  damages.  Its  ab- 
sence was  soagbt  to  be  excused  by  proof  of 
fraudulent  conduct  on  the  part  of  the  arclii- 
tect  which  justified  plaintiff  in  refusing  to 
submit  disputes  to  his  arbitration.  It  does 
not  appear  from  the  evidence  that  after  ap- 
pellee quit  work,  be  furnished  a  verified  state- 
ment under  the  act  of  1887.  The  only  evi- 
dence seemingly  relied  on  to  show  fraud  on 
the  part  of  the  architect  was  a  conversation 
growing  out  of  appellee's  application  for  a 
certificate  to  the  architect  which  be  declined 
to  give  without  a  sworn  statemait,  which 
appellee  Insisted  should  not  be  required  of 
him,  and  had  not  been  by  others  with  whom 
be  contracted,  and  he  claims  the  architect 
said:  "I  want  you  to  understand  that  I  am 
opposed  to  everything  and  everybody,  and  in 
favor  of  tbe  owner."    The  convers&tioa  was 
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shortly  after  the  woik  commenced,  and  rob- 
aequently  the  appellee  applied  for  and  rec^T- 
«d  certificates  from  the  architect  On  trial, 
at  the  close  of  plalntifTs  evidence,  defendant 
moved  the  court  to  Instmct  the  Jury  to  find 
for  the  defendant,  which  motion  was  renewed 
at  the  dose  of  all  the  evidence,  both  of  which 
motions  were  denied.  A  verdict  in  favor  of 
plalntUI  for  $1,550  was  returned,  and  a  mo- 
tion for  new  trial  was  entered,  claiming  error 
In  giving  Instructions  for  plahitUf,  in  refusing 
and  modifying  instructions  asked  by  the  de- 
fendant, etc.  On  appeal  the  appellate  court 
affirmed  the  Judgment  to  the  amount  of  $902.- 
22,  and  required  a  remittitur  to  the  amount 
of  the  residue,  which  was  entered.  An  ap- 
peal was  prosecuted  to  this  court,  and.  In  ad- 
dition to  the  questions  arising  on  the  record, 
the  appellee  moved  to  dlsmlBS  the  appeal,  be- 
cause the  amount  of  $1,000,  exclusive  of  costs, 
was  not  involved,  which  motion  was  reserved 
to  the  final  hearing. 

Collins,  Goodrich,  Darrow  &.  Vincent,  for 
appellant    O.  P.  Merrick,  for  appellee. 

PHILLIPS,  X  (after  stating  the  facts).    By 
the  amendment  to  section  35  of  the  law  In  re- 
lation to  liens,  approved  June  16,   1887,   in 
force  at  the  time  this  contract  was  entered 
Into  and  the  work  done  thereunder,  it  was  in- 
cumbent on  the  contractw  to  render  the  state- 
ment under  oath  as  required  by  that  amend- 
ment as  a  condition  precedent  to  the  right 
of  action  against  the  owner.    No  compliance 
therewith  being  shown,  the  motion  to  find  for 
the  defendant,  made  at  the  cloee  of  plaintiff's 
case,  should  have  been  allowed.     Tliat  mo- 
tion, renewed  at  the  close  of  all  the  evidence, 
should  have  been  allowed.    When  parties  to 
a  building  contract  agree  upon  an  arbitrator 
to  settle  disputes,  and  where  the  contract  pro- 
vides that  no  money  is  payable  thereon  ex- 
cept upon  the  certificate  of  the  architect  the 
decision  of  the  arbitrator  is  final,  in  the  absence 
of  fraud  or  mistake.     In  Snell  v.  Brown,  71  111. 
133,  this  court  laid  down  the  rule  as  to  what 
Is  sufficient  fraud  to  reject  an  architect's  de- 
cision under  such  a  contract.    It  was  there 
held  that,  where  a  party  voluntarily  enters  In- 
to an  agreement  that  a  third  person  shall  esti- 
mate work  done,  and  pass  upon  Its  quality, 
with  power  to  reject  and  condemn  all  mate- 
rial which  In  his  opinion  does  not  conform  to 
the  contract,  be  cannot  avoid  or  disregard  It 
except  for  fraud  clearly  proved.    As  to  what 
Is  necessary  to  constitute  sufficient  fraud  to 
reject  the  architect's  decisions,  the  court  says: 
"It  is  true,  his  conduct  may  be  impeached  and 
his  estimate  set  aside  for  fraud;   but  fraud 
cannot,  as  is  assumed  in  the  Instructions  for 
appellees,  be  presumed  merely  because  his  esti- 
mates for  work  done  pursuant  to  the  terms  of 
the  contract  are  less  than  the  measurement  of 
the  quantity  actually  done.    Even  If  he,  by 
mistake  In  Judgment  erred  In  condemning  or 
rejecting  work.  It  would  be  no  ground  to  Im- 
peach his  estimate.    To  prove  that  the  estl- 
V.41K.E.D0.23— 65 


mate  la  fiaudulent,  It  la  aot  snfflcleit  mere- 
ly to  show  that  work  was  rejected  or  con- 
demned which,  in  the  opinion  ot  others,  should 
not  have  been  rejected  or  condemned.  It  may. 
Indeed,  be  proved  as  a  circumstance  tending 
in  some  degree  to  establish  fraud,  but  Is  not 
conclusive.  The  evidence  must  show  that  the 
engineer  knowingly  and  willfully  disregarded 
his  duty,  and  rejected  or  condemned  work 
which  he  knew,  or  at  least  should  have  known, 
fully  conformed  in  all  respects  to  the  terms  of 
the  contract"  In  Trustees  v.  Lynch,  5  Gil- 
man,  526,  the  court  says:  "The  contract  be- 
tween the  parties,  so  far  as  the  record  shows, 
was  voluntarily  and  fairly  entered  into.  Nei- 
ther party  is  at  liberty  to  disregard  It,  nor  can 
the  court  make  for  the  parties  a  contract  dif- 
ferent from  that  which  the  parties  have  made 
for  themselves.  By  the  terms  of  the  contract 
under  which  the  work  was  done,  the  deter- 
mination of  the  chief  engineer  as  to  the 
amount  or  quality  of  the  work  done  Is  made 
final  and  conclusive.  In  an  action  for  work 
done  under  a  contract,  the  estimate  of  a  chief 
engineer  furnishes  the  only  evidence  of  the 
amount  of  work  done;  and  neither  party  Is 
permitted  to  show  such  estimate  to  be  errone- 
ous, or  to  Impeach  It  except  for  fraud.  If  the 
board  of  trustees  should  unreasonably  refuse 
to  cause  the  work  to  be  estimated  by  their 
chief  engineer,  the  contractor  would  then  have 
a  right  to  resort  to  other  evidence  to  show  the 
amount  of  work  done;  but  neither  party  can 
resort  to  such  evidence  while  the  other  ob- 
serves and  Insists  upon  the  contract  Sncb 
we  believe  to  be  the  law  of  this  case,  as  made 
by  the  parties  themselves."  In  McAuley  v. 
Carter,  22  111.  53,  It  was  held  that  "where  par- 
ties to  a  building  contract  agree  that  a  superin- 
tendent should  pass  upon  the  work,  and  certify 
as  to  the  i)ayments  to  be  made,  his  decision  is 
binding,  unless  fraud  or  ndstake  on  his  part 
shall  be  shown."  In  this  case  the  court  says 
(page  57):  "This  being  the  contract  of  the 
I)artles,  the  case  on  the  part  of  the  appellees 
was  made  out  by  producing  and  proving  the 
final  certificate  of  the  superintendent  That 
was  the  condition,  and  the  only  one,  on  which 
their  right  to  recover  rested;  and,  when  pro- 
duced. It  must  be  held,  In  the  absence  of  fraud, 
as  conclusive.  No  evidence  of  the  amount  of 
work  done,  m*  of  its  character,  was  admissible. 
Both  parties  are  concluded  by  the  certificate 
of  the  superintendent."  It  was  also  held  that 
the  same  party  might  lawfully  act  as  the  agent 
for  the  owner  and  as  arbitrator  for  the  dis- 
putes. In  Mlchaells  v.  Wolf,  136  IlL  69.  26 
N.  E.  384,  It  was  held  "that  where  provision 
is  made  in  the  building  contract  for  the  imy- 
ment  of  the  price,  or  a  portion  or  portions  of  a 
price,  upon  the  certificate  or  certificates  of  the 
architect  in  charge  of  the  construction  of  the 
building,  the  obtaining  or  presentation  of  sucb 
certificate  is  a  condition  precedent  to  the  right 
to  require  payment  and  such  condition  must 
be  strictly  complied  with,  or  a  good  and  suffi- 
cient excuse  shown."  To  the  same  efTect  are 
McAvoy  V.  Long,  13  111.  147;  Coey  v.  Lehman, 
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79  m.  173;  Barney  ▼.  ones,  120  HL  164, 11  N. 
B.  206;  Arnold  t.  Boumlque,  144  III.  132,  33 
N.  B.  630. 

The  failure  to  apply  for  a  certificate  to  the 
architect  by  the  contractor  being  a  condition 
precedent  be  had  not  a  right  to  assume  the 
architect  would  refuse  to  act,  or.  In  acting, 
would  do  so  fraudulently.  On  these  several 
grounds,  we  are  of  opinion  there  was  error  In  re- 
fusing the  instructions  asked  by  the  court  to 
find  for  the  defendant.  Where  the  contractor 
had  compiled  with  the  requirements  of  the 
contract,  and  applied  for  a  certificate,  and  It 
was  refused  wrongfully,  or  there  were  fraudu- 
lent acts  on  the  part  of  the  architect,  or  mis- 
takes, which  he  refused  to  correct,  In  such  case 
such  facts  might  be  shown.  It  Is  not  sufil- 
dent  that,  for  fear  of  a  wrongful  refusal  or 
fraudulent  act  or  mistake,  one  of  the  parties 
may  altogether  refuse  a  compliance,  ae  at- 
tempted compliance,  with  the  contract.  The 
second  Instruction  given  for  plaintiff  was 
therefore  erroneous.  That  Instruction  was: 
"The  court  further  Instructs  the  jury,  as  a 
matter  of  law,  that  by  the  terms  of  the  con- 
tract which  makes  the  architect  sole  arbitrator 
as  to  all  questions  of  dispute,  that  might  arise 
under  the  performance  of  the  same  Is  not 
meant  that  the  architect  may  willfully,  ca- 
priciously, or  arbitrarily  decide  disputes,  but 
that  be  should  exercise  his  Judgment  fairly 
and  equitably  between  the  parties,  and.  If  the 
Jury  believe  from  the  evidence  that  the  arcbi- 
tect  In  this  case  decided  disputes  willfully,  the 
plaintiff  Is  not  bound  by  law  to  accept  such 
willful  decisions  made  by  tbe  architect."  The 
question,  materially  one  of  law,  was  whether, 
under  the  contract,  the  plaintiff  could  elect 
that  he  would  not  apply  for  a  certificate,  fear- 
ing the  architect  would  be  unfair.  The  third 
Instruction  for  plaintiff  Is  also  erroneous.  It 
is  as  follows:  'The  court  instructs  the  Jury, 
as  a  matter  of  law,  that  if  they  believe  from 
the  evidence  In  this  case  that,  during  the 
progress  of  the  work  in  question,  tbe  parties 
to  the  contract  offered  In  evidence  in  this  case 
agreed  to  submit  matters  In  dispute  to  arbi- 
tration, and  waived  that  clause  in  the  contract 
making  the  architect  sole  arbitrator  and  um- 
pire, then  the  Jury  may  disregard  such  itortlon 
of  the  contract,  and  the  plaintiff  Is  entitled  to 
have  a  recovery  in  this  case  for  the  balance  of 
the  contract  price,  and  the  cost  of  the  extra 
material  and  labor,  and  damages  for  delay,  as 
the  evidence  shows  such  balance  on  such  con- 
tract, extra  labor,  and  delay  was  fairly  and 
reasonably  worth,  less  damages,  If  any,  caused 
by  plalntifTs  delay,  if  from  the  evidence  they 
believe  he  has  caused  any  delay."  The  in- 
struction excludes  from  consideration  by  the 
Jury  damages  claimed  by  appellant  for  a  fail- 
ure to  comply  with  and  complete  his  contract 
on  the  part  of  appellee,  which  was  the  largest 
item  of  defendant's  claim,  and  which  was 
shown  by  defendant's  witnesses.  A  discussion 
of  the  modification  of  instructions  asked  by  the 
defendant  would  unnecessarily  extend  this 
cq;>lnion. 


Tbe  motion  entered  by  tbe  appellee  to  &- 
miss  this  appeal  for  want  of  Jurisdiction  in  this 
court,  It  appearing  of  record  that  said  appeal 
was  prayed  from  a  Judgment  of  the  appellate 
court  against  appellant  for  less  than  |1,000,  ex- 
clusive of  cost's,  cannot  be  sustained.  By  aeo 
tlon  25,  c.  37,  Rev.  St  1893,  it  U  provided:  "In 
all  cases  determined  In  said  appellate  coort  in 
actions  ex  contractu  wherein  the  amount  In- 
volved is  less  than  one  thousand  dollars  ex- 
clusive of  costs,  •  *  •  and  the  Judgment  to 
affirmed  or  otherwise  disposed  of ,  •  •  •  the 
Judgment  shall  be  final,  and  no  appeal  or  writ 
of  error  shall  be  prosecuted  therefrom.  In  aB 
other  cases  appeals  shall  lie,"  etc.  This  cane. 
when  the  appeal  was  taken  to  tbe  appellate 
court,  involved,  exdnsive  ctf  costs,  11,550;  and 
tbe  sum  Involved  in  the  Judgment  on  tbe  ap- 
peal to  the  appellate  court  determines  the  right 
of  appeal  from  that  court.  Kaiser  v.  Cox,  116 
in.  20,  4  N.  E.  384.  The  motion  to  dlsmias  ttae 
appeal  is  denied. 

The  Judgment  of  tbe  appelate  court  of  tbe 
First  district  and  tbe  Judgment  of  the  superior 
court  of  Cook  county  are  each  reversed,  and 
the  cause  Is  remanded  to  the  latter  court  fbr 
new  triaL    Reversed  and  remanded. 


(M  iDd.  SO) 
STATE  ex  rel.  BAGT,  Tmstee,  v.  MILLS  et  aL 
(Supreme  Court  of  Indiana.    Nov.  22,  1895.) 
TowNsnip  Trdstsbs— OrpioB  Rektal. 
Township  trustees  who  are  compensated 
under  Rev.  St  18W,  §  8084,  with  a  per  diem  of 
two  dollars  for  each  day  necessarily  employed, 
and  who  are  not  required  to  keep  their  ofSces  aptsi 
continuously,  are  not  entitled  to  reimbnisement 
for  money  paid  for  office  rental. 

Appeal  from  circuit  court,  Randolph  cooo- 
ty;  L.  J.  Monks,  Judge. 

Application  for  mandamus  by  tbe  state  <» 
tbe  relation  of  James  J.  Blagy,  trustee,  against 
Joel  Mills  and  others,  constituting  the  IxMrd 
of  commissioners  of  Randolph  county.  Tiw 
issuance  of  tbe  writ  was  denied,  and  tbe  re- 
lator appeals.    Afllrmed. 

Shockney  &  Shockney,  for  appellant.  E. 
L.  Watson  and  S.  A.  Canada,  for  appellees. 

HACKNEY,  J.  This  proceeding  was  by 
the  appellant  to  require,  by  the  writ  of  man- 
damus, that  the  appellees,  the  board  of  com- 
missioners of  Randolph  county,  approve  and 
allow  the  report  of  the  relator,  as  trustee  of 
Wayne  township,  in  said  cotmty,  in  which  re- 
port be  presented  voucbers  and  asked  allow- 
ances for  moneys  paid  as  and  for  rentals  few 
an  ofllce  in  which  to  conduct  tbe  business  of 
said  township.  There  are  some  technical 
questions  as  to  the  sufficiency  of  tbe  petition, 
and  of  the  appellant's  right  if  the  claims  are 
valid,  to  maintain  the  proceeding,  but  oar 
conclusion  upon  the  prime  question,  the  va- 
lidity of  the  claims,  renders  it  unnecessary 
for  us  to  pass  upon  such  questions.  That 
there  should  be  a  discretion  lodged  soma- 
where  to  permit  township  trustees  to  rent 
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ofBce  rooms,  and  to'  make  their  tmst  funds 
liable  therefor,  seems  to  ns  Important.  Many 
of  the  trustees  In  this  state  have  large  popu- 
Utions  over  which  to  exercise  the  duties  of 
their  offices,  and  some  are  occupied  con- 
stantly in  the  discharge  of  those  dotles.  Oth- 
ers have  small  populations,  and  their  duties 
occupy  but  a  small  fmction  of  their  time. 
That  all  should  Incur  the  expense  of  an  of- 
fice room  Is  as  unreasonable  as  that  some 
should  be  without  such  room.  Hence  we  say 
that  a  discretion  should  be  permitted  in  the 
matter.  That  It  should  be  permitted  does 
not  establish  its  existence,  and  Its  existence 
is  the  all-Important  question  upon  the  issue 
before  us.  It  Is  not  claimed  by  counsel  that 
an  express  authority  exists  to  Incur  a  liabili- 
ty for  any  such  purpose,  but  that  it  exists 
by  implication  Is  claimed,  from  the  nature 
of  the  duties  of  the  office,  and  the  fact  that 
the  legislature  has  seen  fit  to  compensate 
trustees  with  a  per  diem  of  but  two  dollars 
for  each  day  necessarily  employed.  This 
compensation,  it  is  said,  does  not  Justify  an 
expenditure  by  the  trustees  for  office  rentals. 
Any  rule  on  the  subject  must  be  general,  so 
tar  as  the  right  may  exist  by  implication, 
and  to  say  that  every  trustee  has  business 
enough  to  Justify  the  renting  of  an  office  is 
unreasonable.  Nor  can  we  find  the  impli- 
cation from  any  distinction  within  the  class 
who  are  paid  a  per  diem,  between  those  of 
much  and  those  of  little  business,  which  au- 
thorizes even  those  having  the  most  business 
to  Incur  on  behalf  of  their  trust  an  Indebt- 
edness for  such  purpose.  If  we  may  Imply 
a  legislative  Intention  on  the  subject  from 
the  enactments  concerning  the  duties  and 
salary  of  the  office.  It  must  be  that  it  was  In- 
tended that  If  an  office  room  became  neces- 
sary It  should  be  paid  for  from  the  salary. 
Trustees  are  now  classified  so  that  those  In 
townships  whose  population  is  more  than  100,- 
000  shall  receive  $2,600  as  an  annual  salary 
for  all  services.  Rev.  St.  1894,  {  80S4u  Those 
in  townships  whose  population  is  over  75,000 
receive  $1,800  per  annum,  and  those  in  town- 
ships having  over  25,000  and  less  than  75,- 
000  population  receive  not  less  than  |1,000 
nor  more  than  $1,500.  Such  trustees  are  re- 
quired to  keep  their  offices  open  each  day  In 
the  year,  excepting  Sundays,  etc.  Rev.  St 
1894,  S  8085.  The  townships  not  included 
within  these  special  provisions  are  paid  a  per 
diem,  as  we  have  shown.  This  classification 
suggests  the  Intention  of  the  legislature  to 
select  from  the  whole  number  those  whose 
population  and  business,  within  the  judgment 
of  the  legislature,  justify  the  maintaining  of 
office  rooms,  and  to  provide  a  salary  sufficient 
to  enable  them  to  pay  rentals.  Whether  It 
was  intended  to  require  that  office  rentals 
should  be  paid  from  salaries  by  those  special 
classes  Is  not  necessary  for  us  to  decide,  but 
we  must  conclude  that  the  discretion  neces- 
sary to  a  classification,  as  we  have  shown, 
has  not  been  Intrusted  to  another,  but  to 
some  extent,  at  least;  has  been  exercised  by 


the  legislature  Its^.  '  The  distinction  made ' 
by  the  legislature  in  this  classification  requires 
that  those  of  the  special  classes  shall,  as  we 
have  shown,  keep  their  offices  open  every 
week  day,  eta,  while  those  within  the  per 
diem  class  are  neither  required  nor  expected 
to  give  attention  to  the  duties  of  the  office 
every  week  day,  but  are  required  to  set  apart 
such  days  of  the  week  or  month  as  the  busi- 
ness of  their  townships  may  require.  Rev. 
St.  1884,  {  8083  (Rev.  St.  1881,  f  6008). 
Whether,  by  Implication  from  the  phrase 
"shall  keep  their  office  open,"  as  employed 
with  reference  to  the  special  classes  of  trus- 
tees, we  could  say  that  they  are  required  to 
mwlntaln  an  office  room,  and  whether  such 
maintenance  Is  chargeable  to  their  trusts,  is 
not  before  us,  but,  as  to  the  per  diem  class, 
there  Is  no  such  expression  in  the  statutes. 
It  is  not  oar  privilege  to  supply  omissions  of 
the  leigislatare,  if  there  has  been  an  omission 
to  provide  for  offices  Cor  trustees;  nor  are  we 
at  liberty  to  create  or  delegate  the  power  to 
trustees  to  make  expenditures  not  expressly 
or  by  necessary  Implication  granted  by  the 
legldature,  however  much  we  should  deem 
the  expenditures  Just  and  reasonable.  That 
there  Is  no  authority  to  the  per  diem  class 
of  trustees  to  Incur  an  indebtedness  on  behalf 
at  their  trusts  for  office  rentals,  we  have  no 
doubt,  and  that  it  requires  such  authority 
from  the  legislature  has  been  already  decid- 
ed In  an  analogous  case.  See  Board  v.  Axtell, 
96  Ind.  384.  In  that  case  It  was  held  that  In 
the  absence  of  a  statute  requiring  it  the  coun- 
ty superintendent  was  not  entitled  to  main- 
tain an  office  at  public  expense.  The  exact 
question  now  before  us  has  been  considered 
by  us  In  the  case  of  Kerlin  v.  Reynolds  (at  the 
present  term)  41  N.  E.  827,  and  the  conclu- 
sion was  there  reached  that  office  rentals  and 
other  office  expenses  were  not  proper  charges. 
It  follows  from  what  we  liave  said  that  the 
circuit  court  did  not  err  in  sustaining  the 
appellees'  demurrer  to  the  complaint  and  al- 
ternative writ  The  Judgment  is  therefore 
affirmed. 

MONKS,  J.,  took  no  part  in  the  dedalon  of 
this  cause. 


(144  Ind.  165) 
McOREW  V.  KIT0H.1 
(Supreme  Court  of  Indiana.    Nov.  21,  1886.) 
Right  to  Appeai.— Acceptino  Bbnbfits  or  Jodo- 

MBNT. 

A  sale  of  land  set  off  to  one  by  judgment 
in  partition  bars  liis  right  of  appeal. 

Appeal  from  circuit  court,  Huntington 
county;  J.  F.  <3oz.  Special  Judge. 

Action  by  Mary  O.  Qrayston  against  Wil- 
liam McGrew  for  partition.  On  Judgment 
for  partition,  defendant  appealed.  Fending 
appeal,  plaintiff  sold  her  interest  to  Daniel 
Kitcb,  who,  on  motion,  was  substituted  as 
plalntllT.  KItch  filed  an  answer  in  bar  of 
appeal,  alleging  a  sale  by  defendant  of  the 

'  Rehearing  denied. 
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Interest  wt  off  to  him  by  tbe  partition.  On 
hearing  tm  dismissal  of  appeal.  Appeal  dis- 
missed. 

Kenner  &  Lesh,  for  appellant  Sayler  & 
Sayler,  for  appellee. 

McCABE,  J.  The  appellee,  Mary  O.  Gray- 
Bton,  sued  the  appellant  for  partition.  The 
court  overruled  a  demurrer  to  the  complaint 
for  want  of  sufficient  facts.  The  defend- 
ant answered  by  a  general  denial  and  af- 
tirmatlTe  answers,  to  which  the  plaintiff  re- 
plied by  a  general  denial  and  several  a£9rm- 
ative  replies.  A  trial  of  the  Issues  by  the 
conrt  resulted  in  a  special  finding  of  the 
facts  at  the  request  of  the  defendant,  upon 
which  the  court  stated  certain  conclusions  of 
law  favorable  to  the  plaintiff,  and  upon 
which  the  court  rendered  judgment  of  parti- 
tion in  accordance  with  the  prayer  of  the 
petition,  over  appellant's  motion  for  a  new 
trial.  There  was  no  exception  to  the  con- 
clusions of  law.  No  error  Is  assigned  there- 
on. The  errors  assigned  are  on  the  action 
of  the  court  in  overruling  the  demurrer  to 
the  complaint  and  overruling  the  appellant's 
demurrer  to  the  second,  third,  and  fifth  par- 
agraphs of  appellee's  reply. 

We  are  met  by  a  verified  answer  In  bar  of 
the  appeal  by  the  appellee.  After  the  report 
of  the  commissioners  in  partition  had  been 
confirmed,  and  the  Judgment  rendered,  and 
before  the  motion  for  a  new  trial  had  been 
passed  on.  It  was  made  to  appear  that  the 
plaintiff,  Mary  C.  Grayston,  had  sold  and 
conveyed  the  portion  of  the  real  estate  set 
off  to  her  to  Daniel  Kitch.  The  court  there- 
upon sustained  a  motion  to  substitute  said 
Kitch  as  plaintiff.  He  filed  a  plea  in  bar 
of  the  motion  for  a  new  trial,  which  plea, 
on  motion,  was  struck  out.  The  answer  in 
bar  of  the  appeal  states:  That  after  the 
rendition  of  the  Judgment  of  partition,  on 
October  24, 1894,  the  commissioners  to  make 
partition  were  selected  by  agreement  of  the 
parties,  and  appointed  by  the  court  accord- 
ingly. That  appellant  filed  exceptions  to 
their  report,  which  were  tried  by  the  conrt, 
overruled,  and  Judgment  of  partition  ren- 
dered. After  said  final  Judgment,  to  wit  on 
December  15,  1894,  the  appellant  sold  the 
lands  set  off  to  him  to  Jacob  Boos  for  the 
sum  of  $10,000,  and  he  conveyed  the  same  to 
said  Boos  by  warranty  deed,  and  put  him  In 
possession  thereof.  On  December  17,  1894, 
said  Kitch,  well  knowing  all  the  facts  herein 
alleged,  and  relying  on  them  as  having  been 
done  In  good  faith,  purchased  of  the  appellee, 
Grayston,  the  lands  set  off  to  her  for  the  full 
value  thereof,  to  wit,  $5,400;  and  said  Mary 
O.  Grayston,  her  husband  Joining,  conveyed 
her  said  i>ortlon  of  said  lands  so  set  off  to 
her  to  said  Kitch.  That  she  had  for  years 
before  the  rendition  of  said  Judgment 
claimed  to  own  the  undivided  one-third  of 
the  real  estate  described  In  the  complaint, 
which  claim  was  open  and  notorious.   Where- 


fore appellees  say  that  the  appellant  ought 
not  to  prosecute  an  appeal  of  said  cause,  or 
In  any  way  call  In  question  the  title  and 
ownership  of  the  land  so  acquired  by  the 
substituted  appellee,  Daniel  Kltcb.  The  only 
fact  alleged  in  this  answer  In  bar  of  the  ap- 
peal which  has  any  resemblance  to  matter 
In  bar  of  an  appeal  is  that  relating  to  the 
sale  by  the  appellant  of  the  portion  of  the 
lands  set  off  to  him  after  the  Judgment  coa- 
firming  the  partition.  The  right  of  appeal, 
though  conferred  by  statute,  may  be  for- 
feited and  waived  in  many  ways.  It  Is  ao 
established  principle  of  law  that  a  party  can- 
not prosecute  an  appeal,  and  thereby  seek 
to  reverse  a  Judgment,  the  benefits  of  which 
he  has  accepted,  voluntarily,  and  knowing 
the  facts.  After  such  acceptance,  be  Is  es- 
topped to  reverse  the  Judgment  on  error,  and 
the  same  may  be  treated  as  a  release  of 
errors.  Newman  v.  Klser,  128  Ind.  258,  aS 
N.  B.  1006;  Sterne  v.  Vert,  108  Ind.  232.  9  N. 
E.  127;  Railroad  Co.  v.  Johnson,  84  Ind.  420; 
Patterson  v.  Rowley,  65  Ind.  108;  State  v. 
Kamp,  111  Ind.  50,  11  N.  B.  960;  McCmckoi 
V.  Cabel.  120  Ind.  266,  22  N.  E.  136;  Sterne 
V.  Vert.  Ul  Ind.  406,  12  N.  E.  719;  Clark 
V.  Wright,  67  Ind.  224;  2  Enc.  PL  &  Prac. 
174,  175,  and  authorities  there  cited;  Glass- 
bum  T.  Deer  (Ind.  Sup.)  41  N.  E.  376.  This 
rule  Is  founded  on  the  principle  that  a  party 
In  a  court  of  Justice  will  not  be  allowed  to 
acquire  advantages  by  assuming  Inconsist- 
ent positions. 

The  case  of  Sterne  v.  Vert,  108  Ind.  232; 
9  N.  E.  127,  was  something  like  the  present 
case.  There  It  was  sought  to  foreclose  a 
mortgage  on  three  separate  tracts  of  land. 
The  defendants  resisted  the  foreclosure  as 
to  one  tract  only.  Such  resistance  resulted 
in  the  defeat  of  the  foreclosure  as  to  that 
tract,  but  there  was  a  decree  of  foreclosure 
as  to  the  other  two  tracts.  From  tliat  de- 
cree the  plaintiff  In  that  case  appealed  to 
this  court.  The  appellees  thereupon  filed  in 
this  conrt  a  verified  special  answer  in  bar 
of  the  errors  assigned,  alleging  therein  that 
after  the  Jndgment  and  decree  were  ren- 
dered in  the  trial  conrt  the  appellant  caused 
a  copy  of  the  decree  and  order  of  sale  to  be 
Issued  ont  of  the  office  of  the  clerk  of  the 
circuit  conrt,  and  placed  them  in  the  bands 
of  the  sheriff,  who  proceeded  to  advertise 
and  sell  the  two  tracts  of  land  embraced  In 
the  decree.  It  was  averred  that  at  such 
sale  the  appellant  became  the  purchaser  of 
both  tracts  of  land  so  sold  for  the  sum  of 
$1,050,  the  proceeds  of  which.  It  Is  charged, 
she  received  before  prosecuting  this  appeal 
It  was  there  said,  at  page  234, 108  Ind.,  page 
127,  9  N.  E.,  by  Mitchell,  J.,  speaking  for  the 
court,  that:  "A  party  cannot  accept  the 
benefit  of  an  adjudication,  and  yet  allege  it 
to  be  erroneous.  It  does  not  alter  the  case 
that  there  was  no  controversy  respecting  the 
several  tracts  upon  which  the  decree  was 
given  In  appellanf  s  favor.  The  appeal  was. 
and  must  of  necessity  have  been,  from  the 
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whole  decree  as  given.  Harlng  availed  her- 
self of  80  mncb  of  the  decree  as  was  favor^ 
able  to  her,  both  the  statute  (section  6S2, 
Rev.  St  1894;  section  620,  Bey.  St  1881) 
and  the  common  law  affirm  that  an  appeal 
Is  thereafter  denied  to  the  appellant  Any 
other  rale  might  result  In  bringing  about 
•mbarrasslng  complications,  and  manifest 
Injustice  to  the  appellees  in  case  a  reversal 
of  the  decree  should  result  *  *  *  If 
she  may  now  hold  on  to  what  she  has  thus 
acquired,  and  yet  reverse  the  Judgment  so 
far  as  it  la  unfavorable  to  her,  the  appellees 
will  not  be  in  the  same  situation  they  would 
have  occupied  in  case  the  reversal  had  been 
secured  before  the  sale  of  the  other  tracts. 
When  the  decree  appealed  from  was  ren> 
dered,  the  appellant  had  the  election  either 
to  appeal  or  adopt  the  decree  as  it  was,  and 
avail  herself  of  its  benefits.  Having  de- 
cisively elected  to  pursue  the  latter  course, 
she  must  now  be  confined  exclusively  to  the 
course  first  adc^ted.  Every  consideration 
leads  to  the  conclusion  that  the  appeal  can- 
not now  be  maintained."  The  foregoing  lan- 
guage is  very  applicable  to  the  present  case. 
It  is  true,  here  the  undivided  two-thirds  of 
the  lands,  as  alleged  in  the  complaint,  be- 
longed to  the  defendant,  and  was  not  in  con- 
troversy in  the  suit  But  according  to  the 
plaintiff's  contention  she  owned,  as  she  al- 
leged In  her  complaint,  the  undivided  one- 
third  of  said  lands.  That  claim  extended  to 
and  permeated  every  Inch  of  that  portion  of 
the  lands  that  was  set  off  to  the  defendant 
by  metes  and  bounds  in  the  decree,  and  con- 
tinued Co  hamper  and  cloud  his  title  to  all 
of  It  until  the  plaintiff's  claim  was  extin- 
guished as  to  that  part  by  the  decree  setting 
off  to  her  another  portion.  That  enabled 
him  to  sell  the  tract  set  off  to  him  free  from 
her  claim.  In  so  selling  it  he  secured  the 
whole  of  the  purchase  price,  $10,000,  free 
from  any  claim  in  the  plaintiff  to  share 
therein.  It  cannot  be  said  that  he  did  not 
In  so  doing,  accept  the  benefits  of  the  de- 
cree, or  that  It  did  not  benefit  him.  It  may 
be  that  he  was  entitled  to  all  the  land  freed 
from  the  appellee's  claim.  That  however, 
could  only  be  established  by  a  decree  to  that 
effect  after  a  trial  of  the  Issues.  Until  such 
decree,  her  claim  was  a  cloud  on  his  title  to 
every  Inch  of  the  land.  The  decree  removed 
that  cloud  as  to  that  part  set  off  to  him  by 
metes  and  bounds,  and  he  accepted  the  bene- 
fits of  such  removal  by  selling  the  same  for 
$10,000,  freed  from  her  claim.  He  Is  there- 
fore brought  within  the  principle  of  one  ac- 
cepting the  benefits  of  a  Judgment  or  decree, 
and  thereafter  seeking  to  reverse  the  same 
for  alleged  error  In  the  proceedings.  This 
be  cannot  do.  This  answer  In  bar  of  the  ap- 
peal was  filed  on  the  same  day  the  tran- 
script was  filed  In  the  office  of  the  clerk  of 
this  court  April  19,  1896.  On  August  28, 
1895,  the  appellant's  attorneys  Indorsed  on 
the  transcript  immediately  following  said 
answer,  a  waiver  of  notice  of  ^e  filing  of 


such  answer.  Thus  they  show  that  they 
have  had  notice  of  its  contents  nearly  threa 
months,  and  yet  they  have  not  denied  its 
trnth,  or  in  any  manner  questioned  Its  legal 
soffielency.  Therefore,  under  the  established 
roles  of  practice  in  this  court  we  are  au- 
thorised to  presume  that  the  facts  stated  in 
the  answer  to  the  assignment  of  errors  are 
true.  Olassbum  v.  Deer,  supra;  Bckert  v. 
Blnkley,  134  Ind.  614,  88  N.  B.  619,  and  84 
N.  B.  441.  The  appellant  having  waived  the 
errors  alleged,  If  any  were  committed  In  the 
proceedings  leading  up  to  the  Judgment  by 
accepting  the  benefits  thereof,  his  appeal 
therefrom  is  dismissed. 


(143  lod.  42E) 

CITY  OP  BBDPOED  v.  NBAL.  » 

(Supreme  Court  of  Indiana.    Nov.  19,  1895.) 

Municipal  CJorporatiojis— Defeotivb  Bidswalk— 
Action   fob  Ikjcries  — Bupvioiknct   of  Bvi- 

DSNCB— CONTBIBCTOBT  NBOLIOBNCS — ExOSSSrVS 

Dakaom. 

1.  One  who  has  knowledge  of  the  defective 
condition  of  a  sidewalk  before  going  upon  it  In 
the  dark  is  required  to  exercise  more  care  than 
If  he  were  ignoraat  of  the  defect  or  if  there  were 
no  defect  and  it  wwe  daylight 

2.  In  an  action  for  injuries  caused  by  a  de- 
fective sidewalk,  which  plaintiff  went  upon  in 
the  dark,  with  knowledge  of  its  defective  con- 
dition, a  verdict  for  plaintiff  is  erroneous  where 
there  is  no  evidence  that  she  used  any  care,  or 
her  knowledge  of  the  condition  of  the  sidewalk, 
to  avoid  injury. 

3.  In  an  action  for  Injuries  caused  by  a  de- 
fective sidewalk,  there  was  evidence  that  plain- 
tiff sintnlated  that  she  had  suffered  more  in- 
jury in  consequence  of  her  fall  than  she  bad 
in  fact  sustained,  but  such  evidence  was  contra- 
dicted, and  there  was  evidence  that  all  the  in- 
jurr  she  claimed  resulted  from  the  accident  Betd, 
that  a  verdUct  for  plaintiff  would  not  be  disturbed. 

Appeal  from  circuit  court  Monroe  county; 
R.  W.  Meirs,  Judge. 

Action  by  Addle  Neal  against  the  city  of 
Bedford  to  recover  for  personal  Injuries  caus- 
ed by  a  defective  sidewalk.  From  a  judg- 
ment for  plaintiff,  defoidant  appeals.  Re- 
versed. 

Wm.  H.  Martin  and  John  D.  Alexander, 
for  appellant  James  B.  Boruff  and  Brooks 
&  Brooks,  for  appellee. 

McCABB,  J.  The  appellee  sued  the  appellant 
In  the  Lawrence  circuit  court  to  recover  dam- 
ages on  account  of  a  personal  hijuty  received 
by  her  In  falling  down  on  a  sidewalk  In  said 
city,  which  it  is  alleged  the  defendant  neg- 
ligently suffered  to  be  and  remain  in  an  un- 
safe condition.  The  venue  was  changed  to 
the  Monroe  circuit  court  where  a  trial  of 
the  Issues  formed  resulted  In  a  verdict  for  the 
plaintiff,  assessing  her  damages  at  $5,000, 
ai>ou  which  the  court  rendered  Judgment 
over  appellant's  motion  for  a  new  trial. 

Error  Is  assigned  here  on  the  action  of  the 
court  in  overruling  appellant's  demurrer  to 
the  complaint  its  motion  to  quash  the  sum- 
mons, and  its  motion  for  a  new  trial.  Among 
»  Rehearing  denied,  41  N.  B.  SIS. 
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the  FeBBons  assigned  In  tbe  motion  for  a  new 
trial  are  that  the  damages  assessed  are  ex- 
ceeslTe,  that  the  verdict  Is  contrary  to  law, 
and  not  sustained  by  sufficient  evidence. 
There  is  evidence  strongly  tending  to  show 
that  appellee  bad  feigned  and  simulated  that 
she  had  snffered  more  Injury  bi  consequence 
of  her  fall  than  she  had  In  truth  and  fact 
sustained,  but  that  evidence  was  contradict- 
ed, and  there  was  evidence  sufficient  to  sbow 
that  all  the  injury  she  claimed  resulted  from 
the  accident  had  in  fact  directly  resulted  from 
her  fall.  The  jury  having  settled  that  con- 
flict in  her  favor,  and  the  court  having  over^ 
ruled  the  motion  for  a  new  trial,  we  cannot, 
under  the  long  and  well-established  rule, 
disturb  their  finding  In  that  respect  by  re- 
welghing  the  evidence. 

But  the  appellant  contends  that  the  evi- 
dence does  not  support  the  verdict,  because  it 
fails  to  sbow  that  the  appellee's  negligence 
did  not  contribute  to  her  injury,  and,  further, 
that  It  fails  to  sbow  that  the  appellant  was 
guilty  of  negligence  in  failing  to  keep  the 
sidewalk  in  question  In  repair,  and  in  a 
reasonably  safe  condition  for  pedestrians  to 
travel  over.  The  sidewalk  in  question  was 
made  of  planks  nailed  onto  stringers,  two 
stringers  lying  side  by  side  on  the  sidewalk, 
and  running  parellel  therewith.  The  planks 
constituting  the  walk  were  laid  close  to- 
gether, across  the  stringers,  and  nailed  there- 
to. The  walk  had  got  old,  and  the  boards 
were  warped  by  the  sun,  so  they  tamed  up 
at  the  ends.  From  these  causes  many  of 
these  boards  became  loose  from  the  stringers, 
and  would  slip  about  on  them,  and  some- 
times would  get  clear  oO  of  the  stringers, 
onto  the  grass  at  the  side  of  the  stringers  or 
sidewalk.  The  plalntlfiF  passed  over  the  walk 
during  the  day  that  she  received  the  Injury 
she  complained  of,  that  being  October  22, 
1894.  On  the  evening  of  the  same  day  she 
and  one  Mrs.  Hltt,  with  whom  she  was  liv- 
ing, went  from  Mrs.  Hitt's  bouse  down  into 
town  to  the  post  office;  and  on  their  way 
passed  over  the  walk  in  question,  when  the 
appellee  saw  it  again.  On  their  way  back, 
about  half  an  hour  after  they  had  passed 
over  the  sidewalk,  they  came  onto  it  again, 
when  It  was  about  7  o'clock  In  the  evening, 
and  getting  dark.  The  plaintiff  being  in 
front,  and  Mrs.  Hltt  behind  her,  a  loose  board 
on  the  Sidewalk,  being  stepped  on  by  her, 
flew  np,  and  struck  the  plaintiff  In  the  ab- 
domen, causing  her  to  fall  down  across  the 
sidewalk  in  an  unconscious  condition.  She 
was  afterwards  removed  in  a  buggy  to  Mrs. 
Hitt's  house.  It  appears  that  she  knew  all 
about  the  condition  of  the  sidewalk  at  the 
time  she  ventured  upon  It  and  received  her  fall 
and  Injury.  The  ground  at  the  side  of  the 
walk  was  only  about  five  or  six  Inches  lower 
than  the  board  walk,  and  there  was  grass 
on  the  ground.  There  Is  no  evidence  to  show 
what  degree  of  care  she  used  to  avoid  danger 
In  passing  over  the  walk  at  the  time  she  was 
Injured.    It  la  not  enough  for  the  plaintiff, 


In  snch  cases,  to  prove  the  negligence  of  the 
defendant;  the  plaintiff  must  also  prove  that 
bis  own  negligence  or  want  of  ordinary  cart 
did  not  contribute  to  bring  abont  bis  own  in- 
jury. Olty  of  Plymouth  v.  Milner,  IIT  Ind. 
324,  20  N.  B.  235.  It  Is  true  it  Is  tbe  dnty 
of  a  city  to  keep  the  streets  and  sidewalki 
thereof  in  s  reasonably  safe  condidoa  for 
travel  (City  of  Lafayette  v.  Larson,  73  Ind. 
367;  City  of  Huntington  v.  Brem.  T7  Ind. 
29;  Olty  of  Washington  v.  Small,  8B  Ind. 
462;  City  of  Aurora  v.  Bltner,  100  Ind.  396; 
City  of  Logansport  v.  Dick,  70  Ind.  65;  City 
of  Crawfordsville  v.  Smith,  79  Ind.  308; 
Olantz  V.  City  of  South  Bend,  106  Ind.  305, 
6  N.  B.  632;  City  of  Goshen  v.  England.  119 
Ind.  368,  21  N.  E.  977;  City  of  Michigan  City 
V.  Boeckllng,  122  Ind.  39,  23  N.  B.  618;  Oty 
of  Michigan  City  v.  Ballance,  123  Ind.  334, 
24  N.  B.  117;  City  of  Columbns  v.  Strassaer, 
124  Ind.  482,  25  N.  B.  66);  but  that  duly  and 
obligation  does  not  absolve  the  plaintiff  from 
the  duty  and  obligation  to  ezerdae  ordinary 
care  for  her  own  safety  (Town  4^  (Sosport 
T.  Evans,  112  Ind.  133,  13  N.  B.  266,  and  an- 
thorlties  there  cited;  Bmker  v.  Ttown  of 
Covington,  69  Ind.  33;  President,  etci,  T. 
Dusoncatt,  2  Ind.  586;  Blest  t.  City  «f 
Ooshen,  42  Lad.  339;  Jonesboro,  eta,  0^  Ca 
V.  Baldwin,  57  Ind.  88;  City  of  Indianapolis 
V.  C^ook,  99  Ind.  10). 

As  before  stated,  the  appellee  knew  all 
abont  the  defect  in  the  sidewalk  when  she 
ventured  upon  It  the  last  time,  and  in  the 
dark,  whereby  she  received  her  fall  and  in- 
jury. It  is  true  that  it  is  settled  law  in  this 
court  that  because  one  has  knowledge  that  a 
highway  or  sidewalk  is  out  of  repair,  or  even 
dangerous,  he  is  not  therefore  bound  to  fore- 
go travel  upon  such  highway  or  sidewalk. 
City  of  Huntington  v.  Breen,  supra;  WUson 
V.  Raibx>ad  Co.,  83  Ind.  326;  Id.,  93  Ind.  28T; 
Nave  V.  Flack,  90  Ind.  206;  City  of  Somfa 
Bend  V.  Hardy,  98  Ind.  577;  Town  of  Albion 
V.  Hetrick,  90  Ind.  545;  Turner  t.  Buchanan, 
82  Ind.  147.  But  the  doctrine  to  be  extracted 
from  these  cases  is  that  a  person  with  luiowl- 
edge  of  the  defect  or  danger  must.  In  attempt- 
ing to  pass,  exercise  care  proportioned  to  tbe 
known  danger  to  avoid  injury,  and,  as  S 
consequence,  the  appellee  in  the  case  before 
us  having  knowledge  of  the  defective  and 
unsafe  condition  of  the  sidewalk  when  abe 
entered  upon  it  the  last  time  in  the  dark,  she 
was  required  to  exercise  more  care  than  she 
would  have  been  required  to  exercise  had  rfie 
been  ignorant  of  tbe  defect,  or  there  then 
had  been  no  defect,  and  It  had  been  day- 
light City  of  Huntington  v.  Breen.  snpia; 
Town  of  Gosport  v.  Evans,  snpra;  City  of 
Indianapolis  v.  Cook,  snpra;  City  of  Rich- 
mond V.  Mnlholland,  116  Ind.  173,  18  N.  K 
832;  City  of  Ft.  Wayne  v.  Breese,  123  Ind. 
581,  23  N.  E.  1038;  City  of  Columbua  t. 
Strassner,  supra.  It  is  true  the  appellee  was 
only  required  to  exercise  ordinary  care  un- 
der tbe  circumstances  to  exculpate  her  from 
the  charge  of  contributory,  negligence.     No 
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one  can  be  charged  wltli  negligence  contrib- 
uting to  his  own  Injury  who  exerdses  or- 
dinary care,  under  all  the  circumstances,  to 
avoid  the  same.  Ordinary  care,  however,  is 
a  relative  term.  What  would  be  ordinary 
care  under  one  set  of  circumstances  might  be 
gross  negligence  under  a  different  set  of  cir- 
cumstances. Therefore,  what  would  consti- 
tute ordinaiy  care  to  avoid  injury  In  passing 
over  a  defective  and  unsafe  sidewalk  in  the 
dark  by  one  ignorant  of  its  defective  and 
unsafe  condition  would  not  constitute  ordi- 
nary care  in  one  thus  passing  who  had  knowl- 
edge of  its  defective  and  unsafe  condition. 
There  is  not  a  particle  of  evidence  that  the 
appellee  used  any  care  to  avoid  the  acddoit 
or  harm  to  herself.  Nor  is  there  any  evldoice 
that  she  used  her  knowledge  of  the  defective 
or  unsafe  condition  of  the  sidewalk  to  avoid 
Injury  to  herself.  There  was  therefore  a 
total  lack  of  evidence  to  establish  one  of  the 
Indispensable  elemoits  of  the  plalntUTs  cause 
of  action,  namely,  that  the  plalntUTs  negli- 
gence or  failure  to  exercise  ordinary  care, 
under  the  circumstances,  for  her  safety  did 
not  contribute  to  bring  about  her  Injury. 
The  jury  bad  no  right  to  infer  the  existence 
of  that  fact  without  proof.  Railway  Co.  v. 
Howard,  124  lud.  280,  24  N.  B.  892.  More- 
over, the  evidence  comes  very  nearly  estab- 
lishing without  a  conflict  that  the  appellant 
was  not  guilty  of  negligence.  The  evidence 
overwhelmingly  establishes  that  the  sidewalk 
In  question  was  suffered  to  be  and  remain 
out  of  repair  as  above  indicated  for  a  long 
time  previous  to  the  Injury  complained  of. 
The  uncontradicted  evidence  shows  that  com- 
plaints of  the  unsafe  condition  of  the  side- 
walk had  been  brought  home  to  the  dty  au- 
thorities, and  that  they  caused  It  to  be  re- 
paired by  nailing  down  the  loose  boards,  and 
supplying  the  missing  ones,  and  nailing  them 
down  securely,  and  that  a  few  days  before 
the  accident  a  boy  lost  some  money  by  its 
falling  through  the  cracks  in  the  sidewalk, 
and  that  his  father  and  another  boy  had 
torn  up  the  sidewalk,  by  prying  loose  a  num- 
ber of  the  boards,  in  search  of  the  lost  money. 
This  occurred  only  two  or  three  days  be- 
fore appellee's  Injury.  There  was  no  evi- 
dence to  show  that  the  city  authorities  bad 
received  any  notice  of  these  depredations  be- 
fore the  appellee's  injury.  Conceding  that 
the  city  would  not  be  liable  without  such  no- 
tice, app^ee's  learned  counsel  contend  that 
this  evidence  of  repair  Is  overwhelmingly  con- 
tradicted by  the  witnesses  on  behalf  of  the 
appellee.  As  we  construe  their  testimony, 
there  was  no  such  overwhelming  contradic- 
tion of  repairs.  They  were  all  testifying  as 
to  the  general  condition  of  the  sidewalk,  and 
that  it  had  for  a  long  time  been  out  of  re- 
pair, not  that  such  repairs  had  not  in  fact 
been  made;  but  there  may  be  one  witness 
that  denied  that  any  repairs  had  been  made. 
But,  as  the  judgment  must  be  reversed  for 
the  failure  to  prove  the  appellee's  freedom 
from  contributory  n^Ugence,  we  will  refrain 


from  any  further  comment  on  the  evidence 
as  to  the  appellant's  negligence.  We  have 
examined  the  complaint,  and  are  of  oiiinion 
that  the  circuit  court  did  not  err  in  overmUng 
the  demurrer  thereto.  ■ 

The  trial  court  erred  in  overruling  the  ap- 
pellant's motion  for  a  new  trial.  The  judg- 
ment is  reversed,  and  the  cause  remanded, 
with  InstructionB  to  grant  appellant's  motion 
for  a  new  triaL 


Oit  Ind.  54() 
POLAND  V.  TOWN  OF  FHANKTON  et  al. 
(Supreme  Court  of  Indiana.    Nov  19,  1895.) 

IfUNICIPAI.  COHPOBATIONS— InDBBTEDNESS — ^WhaT 

conbtitdtbs— contbaot  for  lloetino — 
In^dkotios  — Plbadi  KO. 

1.  Where  a  municipal  corporation  contracts 
for  water  or  light,  and  agrees  to  pay  for  it  an- 
nually as  furnished,  the  contract  does  not  create 
an  indebtedness  for  the  aggregate  sum  of  all  the 
yearly  installments,  within  the  meaning  of  Acts 
1881.  p.  389  (Bev.  St  1894,  {  4377),  since  the 
debt  for  each  year  does  not  come  into  existence 
until  the  compensation  for  each  year  has  been 
earned.  Crowder  v.  Town  of  Sullivan,  28  N. 
£.  94,  128  Ind.  486,  followed. 

2.  In  an  actioa  to  enjoin  a  town  from  exe- 
cuting a  contract  for  lighting,  an  allegation  in 
the  complaint  "that  the  contract  as  intended  to 
he  made  and  entered  into  is  an  absolute  and  un- 
conditional promiao  to  pay,"  etc.,  adds  nothing 
to  the  complaint,  where  the  court  knows  from  the 
allesrations  concerning  the  terms  of  the  proposed 
contract  that  the  amount  to  he  paid  is  to  be  paid 
at  the  end  of  each  year,  and  that  no  debt  is  cre- 
ated within  the  meaning  of  Rev.  St  1894,  §  4377, 
until  the  compensation  mentioned  is  earned. 

3.  In  such  case  allegations  that  "said  town 
win  not  have  money  to  meet  said  indebtedness 
when  the  same  matures,  above  the  amounts  nec- 
essary for  the  actual  mnnlng  expenses  of  said 
town,  and  will  uot  receive  from  the  present 
levy  sufficient  funds  to  pay  such  indebtedness, 
and  cannot  make  a  levy  m  time  to  pay  the  same 
as  it  matures,"  are  mere  conclusions,  and  present 
no  Question. 

4.  The  expense  of  light,  water,  labor,  and 
the  like,  for  a  municipal  corporation,  is  essential 
to  the  maintenance  of  corporate  existence,  and 
constitotes  current  expenses,  payable  out  of  the 
current  revenues,  which  may  be  applied  to  such 
purpose,  even  though  the  effect  is  to  postpone 
Judgment  or  other  creditors. 

Appeal  Xrom  circuit  court,  Madison  coun- 
ty;  A.  Ellison,  Judge. 

Action  by  John  W.  Poland  against  the 
town  of  Frankton  and  others  to  enjoin  de- 
fendants from  entering  into  a  certain  con- 
tract for  lighting  the  streets  of  such  town. 
From  a  judgment  sustaining  a  demurrer  to 
the   complaint,  plaintiff  appeals.    Affirmed. 

Dlven  &  McMahan,  for  appellant  Ooody- 
koontz  &  Ballard,  for  appellees. 

MONKS,  3.  Appellant  brought  this  ac- 
tion to  enjoin  appellees  from  entering  Into 
a  certain  contract  for  lighting  the  streets  of 
said  town.  Appellees  filed  a  demurrer  to 
the  complaint,  which  was  sustained,  and, 
appellant  refusing  to  plead  farther.  Judg- 
ment was  rendered  in  favor  of  appellees. 
The  only  error  urged  calls  in  question  the 
action  of  the  conrt  In  sustaining  the  de- 
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maiTer  to  the  complaint.  So  far  as  necee- 
sary  to  the  determination  of  the  questlonB 
presented,  the  complaint  is  as  follows: 
"That  the  appellee  is  about  to  enter  into  a 
contract  with  the  Franlcton  Natural  Gas  & 
Oil  Company,  by  the  terms  of  which  the 
town  agrees  to  pay  three  hundred  dollars  In 
one  year  for  twenty-five  street  lights,  and 
twelve  dollars  for  each  additional  street 
light,  and  at  the  termination  of  each  year 
thereafter,  for  five  years,  to  pay  said  gas 
company  the  sum  of  three  hundred  dollars, 
and  twelve  dollars  additional  for  each  light 
over  twenty-five,  which  contract,  as  intend- 
ed to  be  made  and  entered  into,  is  an  ab- 
solute promise  to  pay  said  amounts  at  said 
times,  and  thereby  creating  an  indebtedness 
against  said  town.  That  said  town  is  now 
indebted  in  the  sum  of  twenty-seven  hun- 
dred and  fifty  dollars.  Tliat  the  board  of 
trustees  is  proposing  to  create  said  indebt- 
edness aforesaid,  and  that  no  petition  has 
ever  been  signed  by  a  majority  of  the  resi- 
dent owners  of  the  taxable  real  estate  of 
said  town  to  contract  said  debt  for  lighting 
the  streets,  or  any  debt  That  said  town 
has  need  of  money,  and  will  not  have  money 
to  meet  the  said  indebtedness  when  the 
same  matures,  above  amounts  necessary  for 
the  actual  running  expenses  of  said  town, 
and  will  not  receive  from  the  present  levy 
sufficient  funds  to  pay  said  indebtedness  so 
created,  and  cannot  mal^e  the  levy  In  time 
to  pay  the  same  as  it  matures." 

It  is  earnestly  insisted  by  appellant  that 
appellees,  by  said  contract,  would  create  an 
indebtedness,  and  that  the  same  could  not 
be  incurred  unless  a  majority  of  the  owners 
of  taxable  real  estate  of  said  town  should 
petition  the  board  of  trustees  to  contract 
such  debt  or  loan,  as  provided  by  section 
4377,  Rev.  St  1894  (Acts  1891,  p.  389).  This 
question  was,  after  a  careful  consideration; 
determined  by  this  court,  against  the  con- 
tention of  appellant,  in  the  case  of  Crowder 
v.  Town  of  Sullivan,  128  Ind.  486,  28  N.  E. 
94.  It  was  held  in  that  case  that  where  a 
municipal  corporation  contracts  for  a  use- 
ful and  necessary  thing,  such  as'  water  or 
light,  and  agrees  to  pay  for  it  annually  as 
furnished,  the  contract  does  not  create  an 
Indebtedness  for  the  aggregate  sum  of  all 
the  yearly  installments,  since  the  debt  for 
each  year  does  not  come  into  existence  until 
the  compensation  for  each  year  has  been 
earned.  In  the  case  cited,  this  court  said: 
"It  may  be  true  that  the  contract  creates  an 
obligation  for  a  breach  of  which  an  action 
for  damages  will  lie,  but  it  does  not  create 
a  right  of  action  for  the  unearned  compen- 
sation. The  earning  of  each  year's  compen- 
sation is  essential  for  the  existence  of  a 
debt  If  municipal  corporations  cannot  con- 
tract for  a  long  period  of  time  for  such 
things  as  light  and  water,  the  result  would 
be  disastrous,  for  It  is  a  matter  of  common 
knowledge  that  It  requires  a  large  outlay 
o^  money  to  provide  machinery  and  appli- 


ances for  supplying  towns  and  cities  with 
light  and  water,  and  no  one  will  incnr  the 
necessary  expense  for  such  machinery  and 
appliances  if  only  short  periods  are  allow- 
ed  to   be   provided   for   by   contract     The 
courts  cannot  presume  that  the  legislatnre 
meant  to  so  cripple  the  municipalities  of 
the  state  as  to  prevent  them  from  securing 
light  upon  reasonable  terms,  and  in  the  or- 
dinary mode  in  which  such  a  thins  as  elec- 
tric light  or  gas  Is  obtained.    But  It  is  un- 
necessary to  discuss  the  point  at  greater 
length,  for  we  regard  the  law  npon  It  as 
settled  by  the  adjudged  cases.    City  of  Val- 
IMiralso  V.  Gardner,  VT  Ind.  1,  and  authori- 
ties cited;  City  of  New  Albany  v.  McCulloeh. 
127  Ind.  500,  26  N.  B.  1074;  City  of  East  St 
Louis  V.   Bast  St   Louis  Gaslight  &  Coke 
Co.,  98  HI.  415;    Appeal  of  City  of  Brie,  91 
Pa.  St  398;    Grant  v.  City  of  Davenport 
36  Iowa,  396;    1  Dill.  Mun.  Corp.  (4tb  Ed.) 
i  135."    See,  also,  Laycock  v.  City  of  Baton 
Rouge,  35  La.  Ann.  475;    15  Am.  A  Bug. 
Bnc.  Law,  1126.    It  Is  clear  from  these  au- 
thorities that  the  execution  of  the  contract 
In  question  would  not  create  a  "debt"  witli- 
in  the  meaning  of  section  4377,    Rev.   St 
1894,  and  therefore  no  petition  waa  neces- 
sary.   Appellee  had  full  power  to  contract 
for  gas  under  the  provisions  of  section  4301, 
Bev.   St   1894   (Acts   1883,   p.   85),   for  any 
period  not  exceeding  10  years.     The  allega- 
tion In  the  complaint  "that  the  contract  as 
Intended  to  be  made  and  entered  Into,  Is  an 
absolute  and  unconditional  promise  to  pay," 
etc.,  adds  no  strength  to  the  complaint;   nei- 
ther doe's  the  demurrer  admit  this  state- 
ment to  be  true,  as  claimed  by  appellant 
The  court  knows  from  the  allegations  con- 
cerning the  terms  of  the  proposed  contract 
that  the  $300  to  be  paid  for  gas  Is  to  be 
paid  at  the  end  of  each  year,  and  that  no 
debt  Is  created  within  the  meaning  of  sec- 
tion 4377,  Rev.  St  1894,  until  the  compen- 
sation mentioned  is  earned.    Appellant  can- 
not, by  an  averment  that  the  contract  has 
a  certain  meaning,  change  the  legal  effect 
of  the  contract  as  he  has  stated  it  In  the 
complaint   The  allegation  "that  said  town 
will  not  have  money  to  meet  said  indebted- 
ness   when  the  same   matures,   above    the 
amounts  necessary  for  the  actual   running 
expenses  of  said  town,  and  will  not  receive 
from  the  present  levy  sufficient  fnnda  to 
pay  said  Indebtedness,  and  cannot  make  a 
levy  In  time  to  pay  the  same  as  It  matures," 
are  mere  conclusions,  and  present  no  ques- 
tion.   The  facts,  If  any  there  were,  shovring 
that  the  town  will  not  have  money  to  noeet 
said  indebtedness,  or  that  it  will,  by   the 
proposed    contract,    overreach    Its    curr«it 
revenues,   should   be  stated,   and    not    the 
mere  conclusions  of  the  pleader.    Gnm-EIas- 
tic  Roofing  Co.  V.  Mexico  Pub.  Co.,  140  Ind. 
158,  161,  39  N.  B.  443,  and  cases  cited.    The 
complaint    in   this    case    was    filed    Febru- 
ary 19,  1894;  and,  under  the  existing  law. 
It  would  seem  that  the  board  of  trustees 
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of  the  town  conid  bare  made  a  levy  of 
taxes  is  time  to  pay  tbe  Installments  under 
the  proposed  contract,  depending,  perhaps, 
the  first  year,  upon  whether  the  same  was 
collected  by  the  marshal  of  the  town  or  tbe 
county  treasurer.  The  expense,  however,  of 
light,  water,  Uibor,  and  the  like,  is  essen- 
tial to  the  maintenance  of  corporate  ex- 
istence, and  constitutes  current  expenses 
payable  out  of  tbe  current  revenues,  which 
may  be  applied  to  such  purposes,  even 
though  the  eOect  is  to  postpone  judgment 
or  other  creditors.  City  of  Valparaiso  v. 
Gardner,  supra;  Town  of  Fowler  v.  P.  O. 
Austin  Manuf  g  Co.,  5  Ind.  App.  489,  S2  N. 
E.  596;  Coy  V.  City  Council,  17. Iowa,  1; 
Coffin  V.  City  Council,  26  Iowa,  515;  Lay- 
cock  y.  City  of  Baton  Bouge,  supra.  There  Is 
no  error  in  tbe  record.  Judgment  afitoned. 


(142   iBd.   638) 

WESTFIELD  GAS  &  MILUNG  CO.  T. 
M£NDBNHALL  et  al. 

(Supreme  Court  of  Indiana.    Nov.  19,  1895.) 

Hdkioital.  Cobfokations— Reodl^tino  Pkics  or 

Q-AS — ACOEFTAKCB  OF  FUANCHlgE. 

Itev.  St  1894,  {  4306,  authorizes  a  mu- 
nicipal corporation  to  enact  an  ordinance  reg- 
ulatmg  the  supply  and  distribution  of  natural 
gas,  and  exacting  a  fee  from  companies  using 
its  streets  in  supplying  it  Held,  that  where  a 
city  passed  an  ordinance  granting  the  right  to 
lay  natural  gas  mains  in  its  streets,  prescrib- 
ing the  maximum  price  to  be  charged,  and  re- 
quiring an  approved  bond  that  a  company  ac- 
cepting such  privilege  would  comply  with  the 
ordinance,  the  price  fixed  by  tbe  ordinance  is 
binding  on  a  company  whose  bond  has  been 
presented  to  and  accepted  by  the  city,  and  in 
whose  favor  the  city  has  waived  its  right  to 
exact  a  fee  for  the  use  of  its  streets. 

Appeal  from  circuit  court,  Hamilton  coun- 
ty; R.  R.  Stephenson,  Judge. 

Action  by  Denny  J.  Mendenhall  and  others 
against  the  Westfield  Gas  &  Milling  Com- 
pany to  enjoin  defendant  from  refusing  to 
supply  gas  to  them.  From  a  Judgment  for 
plaintiffs,  defendant  appeals.    Affirmed. 

Kane  &  Kane,  for  appellant  L.  S.  Bald- 
win and  J.  F.  Neal,  for  appellees. 

JORDAN,  J.  Appellees,  by  their  action, 
sought  to  enjoin  the  appellant  from  carrying 
out  its  purpose  to  deprive  them  of  the  use  of 
natural  gas  from  the  plant  of  the  appellant, 
upon  the  ground  that  the  former  had  refused 
to  pay  a  price  therefor  in  excess  of  the  max- 
imum rate  fixed  by  an  ordinance  of  the 
board  of  trustees  of  the  town  of  Westfield, 
Ind.,  under  which  ordinance  appellant  exer- 
cised the  right  to  use  the  streets  of  said 
town  in  the  construction  and  operation  of  its 
natural  gas  plant  Appellant  unsuccessful- 
ly demurred  to  the  complaint,  and,  upon  its 
refusal  to  further  plead,  a  judgment  was  ren- 
dered awarding  the  relief  asked  by  appel- 
lees. 

The  only  question  presented  by  this  ap- 
peal is  as  to  the  alleged  error  of  the  court 


in  OTerruUng  the  demurrer  to  the  complaint. 
Tbe  following,  we  believe,  is  a  correct  rteu- 
m6  of  the  material  facts  as  they  axe  alleged 
In  the  complaint:  "(1)  That  the  appellees 
are  citizens  of  the  town  of  Westfield,  in 
Hamilton  county,  Indiana,  and  patrons  and 
consumers  of  appellant's  gas  company,  and 
consumers  of  natural  gas  furnished  by  said 
appellant  in  said  town.  (2)  That  defendant 
is  a  corporation  duly  organised  and'operat. 
ing  under  the  laws  of  said  state,  and  having 
its  office  and  principal  place  of  business  at 
said  town,  and  was  organized  for  the  pur- 
pose of  owning,  controlling,  and  operating 
gas  wells,  and  also  a  gas  plant  in  said  town 
to  supply  natural  gas  for  light  and  fuel  to 
residents  and  citizens  of  said  town,  and  is 
now  engaged  in  said  business,  and  has  been 
so  engaged  since  and  pursuant  to  an  ordi- 
nance passed  by  tbe  board  of  trustees  of 
said  town,  etc.  (3)  That  said  town  of  West- 
field  is  a  municipal  corporation,  duly  organ- 
ized and  existing  under  the  laws  of  the  state 
of  Indiana.  (4)  That  on  the  4th  day  of  Jan- 
uary, 1889,  the  board  of  trustees  of  said  town 
duly  and  legally  passed  an  ordinance  regu- 
lating the  supply  of  natural  gas  to  the  citi- 
zens of  said  town.  (5)  That  said  ordinance 
was  duly  published  in  the  Westfield  News, 
a  newspaper  printed  and  published  in  said 
town,  on  tbe  lltb  day  of  January,  1889,  and 
became  of  effect  on  the  2d  day  of  January 
of  said  year;  that  a  copy  of  said  ordinance 
is  filed  herewith,  and  marked  'Exhibit  A.' 
(6)  That,  among  other  things,  said  ordinance 
fixed  and  established  a  maximum  schedule 
that  should  be  charged  to  consumers  far  the 
supply  of  said  gas,  which  schedule  and  the 
prices  authorized  to  be  charged  for  kitchen 
and  cook  stove  are  as  follows,  to  wit,  eighty 
cents  per  month  tar  twelve  months,— $9.60  per 
year.  (7)  That  said  ordinance  further  pro- 
vided that  before  any  corporation,  firm,  in- 
dividual, or  company  desiring  to  pipe  tbe 
town  of  Westfield,  Indiana,  for  tbe  supply  of 
natural  gas  shall  do  any  work  toward  tbe 
laying  of  any  mains  or  pipes  in  any  street, 
alley,  or  public  grounds  thereof,  such  indi- 
Tidnal,  corporation,  firm,  as  the  case  may 
be,  shall,  if  the  board  of  trustees  so  elect, 
execute  a  bond  to  the  town  of  Westfield,  In- 
diana, in  the  penal  sum  of  $3,000,  to  the  ac- 
ceptance of  and  tbe  approval  of  tbe  said 
board,  in  which  one  or  more  of  the  sureties 
shall  reside  in  Hamilton  county,  Indiana. 
That  afterwards,  on  the  4th  day  of  Febru- 
ary, 1889,  the  defendant,  desiring  to  occupy 
said  streets  and  alleys  with  its  pipe,  did,  at 
the  request  of  said  trustees,  file  its  written 
acceptance  of  said  ordinance  and  bond,  as  in 
said  ordinance  required,  which  said  bond 
and  acceptance  the  board  of  trustees  ap- 
proved. (8)  That  said  board  of  trustees  ap- 
proved and  accepted  said  bond,  and  that 
said  defendant  laid  its  pipes  and  mains  in 
the  streets  and  alleys  of  said  town,  all  of 
which  was  done  subject  to  the  filing  and  ac- 
ceptance  of  said  bond,  and  in  pursuance  of 
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said  orOlnance.  (9)  That  it  was  farther' 
agreed  between  said  company  and  aald  board 
of  trustees,  before  the  filing  and  acceptance 
of  said  bond,  that  in  consideration  of  said 
town  waiving  its  right  by  law  to  require 
defendant  to  pay  a  license  fee  for  the  priv- 
ilege of  occupying  and  using  said  streets,  al- 
leys, and  grounds  aforesaid,  and  operating 
said  plt^t  therein,  said  defendant  would  fur- 
nish said  gas  to  consumers  in  said  town  In 
accordance  with  the  schedule  of  rates  and 
prices  fixed  by  said  ordinance.  (10)  That  on 
the  20th  day  of  AprU,  1894,  defendant  pub- 
lished In  the  Westfleld  News  notice  to  gas 
consumers,  as  follows,  to  wit:  'Notice  to  Oa* 
Consumers:  Notice  is  hereby  given  that  all 
persons  using  gas  from  the  Westfleld  Gas 
and  Milling  Company,  whose  five-year  con- 
tract expires  on  or  before  May  1st,  1S04,  will 
be  charged  on  and  after  that  date  $1  per 
month  per  cook  stove,  Instead  of  80  cents  as 
heretofore.  A.  L.  Blnford,  Pres't.  W.  B. 
Hill,  Sec'y.'  (11)  That  the  defendant  has 
been  giving  out  In  speeches  that  it  intends 
to  raise  the  rates  for  the  use  of  gas  in  kitch- 
en and  cook  stoves,  and  that  the  stoves  re- 
ferred to  by  defendant  are  kitchen  stoves 
on  which  the  contract  has  expired,  or  is 
about  to  expire,  all  of  which  would  be  in  vio- 
lation of  said  ordinance.  (12)  That  plain- 
tiffs have,  since  the  adoption  of  said  ordi- 
nance and  the  execution  and  approval  ol 
said  bond,  fitted  up  and  plumbed  their  re- 
spective dwelling  houses  and  kitchen  and 
cook  stoves,  at  great  expense  to  them,  for 
the  use  of  said  gas,  by  which  said  stoves 
have  been  rendered  unfit  for  any  other  kind 
of  fuel.  That  plaintiffs  desire  to  continue 
the  nse  of  said  gas  for  their  kitchen  stoves, 
and  have  always  been  ready  and  willing  to 
pay  said  rate  as  fixed  by  said  schedule,  bat 
defendant  refuses  to  accept  said  rate,  and 
threatens  to  exact  from  said  pkiintlffs  and 
other  consumers  the  sum  of  one  dollar  per 
month  for  each  kitchen  or  cook  stove,  in 
violation  of  said  ordinance,  and  will  do  so 
unless  restrained  by  the  order  of  this  court. 
*  *  *  A  copy  of  the  ordinance  is  filed  with 
the  complaint,  and  marked  'EJxhibit  A.' " 
There  are  other  averments  in  the  pleading, 
but  it  is  not  necessary  to  set  them  out,  as  the 
foregoing  sufficiently  present  the  particular 
point  herein  Involved. 

The  ordinance  In  question  was  made  a  part 
of  the  complaint,  and  treated  by  the  parties 
as  an  exhibit.  Sections  1  and  6  are  snbstan- 
tiaHy  as  follows:  By  section  1  the  privilege 
or  right  is  granted  to  any  corporation,  com- 
pany, firm,  etc.,  having  Its  principal  office  in  the 
town  of  Westfield,  to  Uiy  and  extend  its  gas 
pipes  and  mains  upon  and  through  the  streets 
and  public  grounds  of  that  town,  for  the  pur- 
pose of  sapplylng  it  and  its  inhabitants  with 
natural  gas,  under  and  subject  to  the  restric- 
tions named  in  the  ordinance.  Section  6  pro- 
vides that  before  any  corporation  or  company, 
etc.,  shall  lay  any  pipes  or  mains  in  the 
streets  ot  the  town,  it  shall  execute  a  bond  to 


the  approval  ot  the  board  of  tmsteea,  and 
that  any  such  company  or  corporation,  etc 
shall  furnish  gas  to  constmiers  under  snch 
rules  and  regulations  as  it  shall  adopt,  at  and 
for  not  exceedlxg  the  achedole  of  prices  fol- 
lowing, to  wit:    Kitchen  stores,  80  cents  per 
month,  or  $9.60  per  year.     The  schedule  con- 
tinues, fixing  the  maximum  price  to  be  charged 
consumers  for  the  use  of  gas  in  heaters  and 
grates,  etc.    The  contention  of  appellant  is 
that  the  town  of  Westfield  had  no  power  by 
ordinance  to  regulate  the  price  of  natural  gas 
to  consumers  In  this  manner,  and  that  appel- 
lant l8  not  boond  by  the  terms  and  cooditlotts 
of  this  ordinance;  while,  upon  the  oth^  band, 
appellees  deny  this  contention,  and  contend 
that  the  town  had  the  power  under  the  law 
to  adopt  this  ordinance  with  these   restric- 
tions, and,  as  appellant  acquired  its   rights 
thereunder  to  the  use  of  the  streets  ot  the 
town  by  expressly  accepting  the  sanoe,  and 
executing  its  bond  as  provided,   it   became 
bound  by  its  terms  and  conditions;   that  the 
provision  or  stipulation  to  famish  gas  to  the 
consumers  of  the  town  at  a  price  not  to  ex- 
ceed that  fixed  in  the  ordinance,  when  agreed 
to  by  the  ap];)el]ant,  was  In  the  nature  of  a 
contract  between  It  and  the  town,  which  In^ 
ured  to  the  benefit  of  any  citizen  thereof 
who  desired  to  obtain  gas  fitMn  appellant; 
and  that  the  same  may  be  enforced  by  appel- 
lees.    By  on  act  of  the  legislatore  approved 
March  7,  1887  (Acts  1887,  p.  36;    &ev.   St 
1884^  i  4300),  incorporated  towns  and  dtiet 
are  empowered  to  enact  a  general  ordinance 
to  reasonably  regulate  the  supply,  distribu- 
tion, and  consumption  of  natoral  gas  within 
their  respective  corporate  limits,  and  to  re- 
quire a  fee  of  the  itersons  or  companies  for 
the  use  of  the  streets  granted  to  them  by 
these  municipalities.    It  was  held.  In  effect, 
by  this  court,  in  the  appeal  of  Citizens'  Gas 
&  Mining  Co.  V.  Town  of  Elwood,  114  Ind. 
332,  16  N.  E.  624,  that  such  a  general  wdi- 
nance  must  allow  all  companies,  corporations, 
or  persons  to  use  the  streets  as  near  as  prac- 
ticable on  equal  terms  and  conditions;    that 
the  statute  of  1887,  at  least  impliedly,  forbids 
the  grant  of  special  privileges  by  special  con- 
tract or  license  to  any  one  company,  corpora- 
tion, or  person  to  the  exclusion  of  others. 
The  board  of  trustees  of  the  town  of  "West- 
fleld  seems  to  have  beea  exercising  the  power 
lodged  in  it  by  the  statute  cited,  and  by  the 
ad(^tion  of  the  ordinance  in  controTosy  ex- 
tended to  all  persons  similarly  sitnated.  upon 
equal  terms  and  conditions,  the  benefit  of  the 
franchise  thereby  granted.   The  town  bad  the 
right.  In  granting  the  nse  of  Its  streets,  to 
impose  such  reasonable  reqidrements,  terms. 
regulations,  and  conditions  therein  upon  those 
accepting  the  privileges  and  benefits  of  the 
grant   as   its  own  prudence  and   discretion 
might  dictate,  so  as  not  to  restrict,  however, 
the  town  In  its  legitimate  exercise  of  legisla- 
tive powers.    The  authority  to  prescribe  such 
terms  and  conditions,  if  not  expressly  confer- 
red by  the  act  of  1887,  may  at  least  l>e  rea 
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fwnaUlT  Inferred  therefrom,  In  <»der  that  the 
ftdl  force  and  effect  may  be  given  to  the 
power  ezpresBly  granted.  City  of  Ciaw- 
fordavUle  t.  Braden.  130  Ind.  149,  28  N.  B. 
849;  City  of  Indianapolis  t.  Oonsumera'  Gas 
Trust  Ga,  140  Ind.  — ,  89  N.  R  433,  and  an- 
thorlties  there  cited.  There  was  no  c(»npnl- 
slon  upon  the  appellant  to  accept  the  rights 
upon  the  terms  and  conditions  imposed  un^ 
der  the  ordinance.  It  did  so,  however,  volun- 
tarily and  unreservedly.  By  executing  the 
bond  in  question  and  the  written  acceptance 
of  the  franchise,  there  was  a  clear  manifesta- 
tion of  consent  upon  appellant's  part  to  ac- 
cept the  rights  granted  upon  the  terms  and 
conditions  proposed  by  the  ordinance,  and  to 
be  bound  thereby.  Having  accepted  the  fran- 
chise grranted  by  the  ordinance,  and  agreed  to 
be  bound  by  the  express  terms  as  to  the  price 
of  gas,  and  having  engaged  in  the  exercise  of 
the  privileges  under  the  grant,  and  so  con- 
tinuing to  do.  It  is  now  precluded  from  suc- 
cessfully refusing  to  discharge  its  obligations 
to  the  inhabitants  of  the  town  who  desire  to 
use  its  fuel  upon  the  ground  that  they  refuse 
to  pay  a  price  therefor  in  excess  of  the  maxi- 
mum rate  fixed  by  the  ordinance.  The  town 
could  not,  by  its  subsequent  action,  impair  or 
restrict  the  tights  granted  to,  accepted,  and 
exercised  by  appellant.  Neither  will  the  lat- 
ter be  permitted,  under  the  circumstances,  to 
decline  to  comply  with  the  terms  or  condi- 
tions assumed,  by  which  it  Is  expressly  obli- 
gated. City  of  Indianapolis  v.  Consumers' 
Qas  TrOBt  Co.,  supra.  In  the  case  cited  the 
character,  effect,  and  rights  acquired  under 
a  similar  ordinance  passed  by  the  city  of 
Indianapolis  were  considered,  and  that  de- 
cision and  the  authorities  therein  cited  sup- 
port the  conclusion  reached  in  the  present  ap- 
peaL  In  the  case  at  bar  the  fact  also  ap- 
pears that  In  consideration  of  the  town  waiv- 
ing its  right  to  a:act  the  license  fee,  the  ap- 
pellant agreed  to  furnish  gas  to  cansumers  in 
accordance  with  the  prices  fixed  in  the  sched- 
ule. The  business  of  manufacturing  and  dis- 
tributing gas  for  fuel  and  illuminating  pur- 
poses by  means  of  pipe  laid  in  the  streets  of 
a  town  or  city  is  a  business  of  a  public  char- 
acter. It  is  the  exercise  of  a  franchise  be- 
longing to  the  state,  which  has  been  granted 
to  an  individual  or  corporation,  under  legisla- 
tive authority,  through  the  action  of  such  mu- 
nicipalities. The  services  rendered  and  to  be 
rendered  for  such  a  grant  are  of  a  public  na- 
ture and  the  grantee  owes  a  duty  to  the  pub- 
lic. People  V.  Chicago  Oas  Trust  Co.,  130  111. 
268,  22  N.  E.  796,  and  authorities  cited.  The 
privileges  and  rights  to  the  streets  of  the 
town  of  Westfleld  were  awarded  to  appellant, 
and  it  was,  as  it  appears,  exempted  from  the 
payment  of  a  fee  which  the  town,  under  the 
statute,  was  expressly  authorized  to  exact  for 
the  grant  in  question.  As  a  consideration  for 
all  this,  appellant  agreed  to  furnish  gas  to 
the  inhabitants  of  the  town  at  a  price  not  to 
exceed  the  maximum  rate  fixed.  This  obll- 
gatloD  it  assumed  and  bound  itself  to  dis- 


charge, and  this  oUlgation  the  law  will  en- 
force, and  appellant  cannot  successfully  be 
heard  in  a  court  of  justice  to  contend  that  it, 
under  the  circumstances.  Is  of  no  binding 
force.  Its  learned  counsel  cite  the  case  of 
liewisvllle  Natural  Gas  Co.  v.  State,  135  Ind. 
*d,  34  N.  B.  702,  and  insist  that  this  case  is 
conclusive  upon  the  questions  herein  inv(rived. 
In  this  contention,  however,  they  are  clearly 
mistaken.  In  that  case,  as  it  appeared,  the 
appellant,  for  some  time  prior  to  the  adoption 
of  the  ordinance  in  controversy,  had  been  en- 
gaged in  furnishing  natural  gas  to  the  citizens 
under  a  former  grant  to  it  by  the  trustees  of 
that  town.  By  a  subsequent  ordinance  the 
board  of  trustees  fixed  a  maximum  rate  to  be 
charged  in  the  future  to  consumers.  The  gas 
company  did  not  accept  any  rights  under  this 
subsequent  wdlnance,  or  agree  to  be  bound 
by  the  prices  therein  fixed.  This  case  is 
clearly  distinguishable  from  the  one  now  un- 
der consideration.  It  does  not  appear  that 
the  ordinance  now  in  controversy  impaired  or 
changed  any  prior  existing  rights  and  privi- 
leges held  or  enjoyed  by  appellant  herein. 
There  is  no  api>arent  errat  In  the  action  of 
the  court  in  overmllng  the  demurrer  to  the 
complaint,  and  the  Judgment  Is  tberaforo  af- 
firmed. 


a«  Ind.  M) 
TATB  V.  HAMLIN  et  aL* 
(Supreme  Court  of  Indians.  Nov.  19,  1885.) 
Appeal — Notioe — Order  fob  Fdblicatiok. 
Rev.  St.  1894.  i  663  (Rev.  St.  1881,  f 
651),  providea  thai  when  it  appears  to  the  su- 
preme court  by  statutory  proof  that  the  appel- 
lee in  a  case  appealed  after  the  close  of  the  term 
is  not  a  resident,  and  that  a  notice  of  the  appeal 
cannot  be  served  on  the  attorney  of  record  in  the 
court  below,  the  court  may  order  that  the  notice  of 
the  appeal  be  given  in  some  newspaper  for  three 
weeks,  etc.  Rev.  St  1894,  i  652  (Rev.  St.  1881, 
i  640),  provides  tliat  after  the  close  of  the  term 
an  appeal  may  l>e  taken  by  the  service  of  the 
notice  in  writing  on  the  adverse  party  or  his  at- 
torney, and  also  on  the  clerk  of  the  court  in  wliich 
the  proceedings  were  had,  etc.  Held,  that  ap- 
pellant is  entided  to  the  order  for  publication 
notice  only  when  the  appellee  is  shown  to  be  a 
nonresident  of  the  state,  and  that  service  of  the 
notice  cannot  be  had  on  his  attorney  of  record. 

On  petition  tar  a  modification  of  the  opin- 
ion.   Overruled. 
For  prior  report,  see  41  N.  B.  356b 

McCABB,  J.  The  petition  asks  us  to  mod- 
ify our  former  opinion  and  judgment  so  that 
the  appeal  shall  be  dismissed  for  a  failure  of 
appellant  to  c(»nply  with  rule  36  of  this 
court  It  seems  to  be  supposed  that  we 
would  have  done  so  at  first  If  such  relief 
had  been  asked  by  the  appellees.  Appellees' 
counsel  vigorously  complain  that  the  deci- 
sion presents  the  anomalous  aspect  of  hold- 
ing that  an  appellant  is  entitled  to  relief  on 
the  ground  of  excusable  neglect  where  he 
causes  process  to  issue  to  and  be  served  on 
agents  whose  auOiority  has  expired  five 
yean  previously,  to  the  knowledge  of  the  ap< 
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pellant  Coans^  saya:  "How  preposterona 
It  would  be  for  one  to  direct  process  to  a 
person  whom  he  knew  bad  been  out  of 
life  five  years,  and  then,  when  his  action  was 
challenged,  to  urge  that  his  neglect  was 
excusable.  Such  Is  the  exact  force  of  this 
decision.  It  will  lead  to  more  CMifnslon  In 
the  nisi  prlns  courts  than  has  ever  followed 
firom  any  decision  defining  excusable  neglect" 
Just  what  the  nisi  prlua  courts  will  ever  have 
to  do  with  a  question  of  practice  In  this  court 
under  one  of  Its  written  rules  touching  the 
dismissal  of  appeals  in  this  court  for  negli- 
gence is  something  the  learned  counsel  has 
not  deigned  to  enlighten  us  upon.  Since 
counsel  is  so  emphatic  in  opposition  to  ex- 
cusing the  neglect  of  the  other  side  to  com- 
ply with  the  strict  letter  of  (»ie  of  our  rules, 
it  might  be  well  for  him  to  inquire  whether  he 
has  not  by  his  own  neglect  waived  the  point 
he  is  now  urging.  He  entered  a  special 
appearance  in  this  court  tot  the  appellees  for 
the  sole  purpose,  as  stated  In  the  motion,  of 
moving  to  dismiss  the  aK>eal  for  want  of 
Jurisdiction,  In  that  appellees  bad  not  been 
served  with  notice.  The  only  reason  urged 
in  argument  in  support  of  the  motion  was 
that  the  appeal  was  not  perfected  or  taken, 
without  the  service  of  such  a  notice,  and  as 
the  time  limited  for  taking  an  appeal  had 
expired  the  appeal  should  be  dismissed. 
Having  decided  that  the  appeal  is  and  was 
perfected  by  filing  the  transcript  with  a 
proper  assignment  of  error  indorsed  tliereon, 
we  went  beyond  the  brief  and  argument  of 
counsel,  and  inquired  what  effect  rule  38 
of  this  court  had  upon  the  question.  Gcm- 
sd,  abandoning  bis  former  position,  comes 
now,  and  asks  this  court,  under  the  guise  of 
a  motion  to  modify  Its  former  Judgment,  to 
dismiss  the  appeal  for  f&llure  of  appellant 
to  comply  with  rule  36  of  this  court  No 
such  reason  for  dismissing  the  appeal  was 
hinted  at  or  snggested  on  the  argument, 
though  appellees'  learned  counsel  filed  two 
able  briefs  in  support  of  the  motion  to  dis- 
miss. And  yet  counsel  gravely  tell  us  that 
"this  result  of  the  court's  ruling  cannot  be 
regarded  otherwise  than  astounding,"— be- 
cause, we  presume,  the  motion  to  dismiss 
was  not  sustained  on  grounds  never  men- 
tioned, and  presumably  never  thought  of,  by 
the  learned  counsel  before  the  decision  was 
made.  What  we  meant  in  the  original  opin- 
ion was  that,  while  the  case  falls  within 
the  strict  letter  of  the  last  clause  of  rule 
36  of  this  court,  yet  it  did  not  fall  within 
the  spirit  of  the  rule.  We  did  not  intimate 
nor  intend  to  intimate  that  a  failure  to  com- 
idy  with  the  regulations  provided  by  statute 
or  the  rules  of  this  court,  in  taking  and 
perfecting  appeals  here,  could  be  excused 
on  the  ground  that  the  party  or  his  attor- 
ney did  not  or  could  not  understand  the  law 
or  the  rale  of  the  court.  But  we  meant 
simply  that  the  practice  of  the  clerk  of  this 
court— of  many  years'  standing,  and  seem- 
ingly sanctioned    by  this  coort— of    issuing 


process    against    the    attorneys   of    appellees 
had  afTwded  Just  grounds  for  misleading  the 
attorneys  of   the   state    into   the    erroneous 
supposition  that  this   court  was  of  opinion 
that  such  practice   was   authorized   by  the 
statute.     And  hence  to  apply   the  role  to 
appeals  heretofore  taken,  to  the  extent  of 
dismissing  the  appeal  for  want  of  compli- 
ance with  the  rule,   would  be  to  punish  a 
party   by  a  dismissal  of  bia  appeal  with- 
out  cause,    or   for   his   negligence    seeming- 
ly superinduced  by  this  court    A  failure  to 
comply   with  the  rule  tn  apx>eals    hereafter 
in  this  respect,  and  a  failure  to  take'acticm 
in  appeals  heretofwe  taken  within  90  days 
after  the  announcement  of  this  decision,  may 
subject  such  appeals  to  dismissal  under  the 
rule.    Counsel  interested  in  another  appeal, 
where  the  appellee  is  a  ncMuresldent.   have 
supposed  our  former  opinion  held  that  serv- 
ice on  an  attorney  of  record  is  worthless. 
That  is  not  the  holding.    The  holding  was 
that  service  of  notice  on  an  attorney  alone 
would  not  l>e  good,  even  if  it  was  that  kind 
of  notice  authorized  to  be  served  on  the  at- 
torney of  the  adverse  party,  because  the 
provision    authorizing    such    notice    reqiilres 
notice  also  to  be  served  on  the  clerk.     But 
counsel  in  the  other  case  call  our  attention 
to  the  section  providing  for  publication  no- 
tice where,  as  in  their  case,  the  appellee  Is 
a  nonresident  of  the  state.    It  reads  as  fol- 
lows:   "Whenever  It  shall  appear  to  the  su- 
preme court,  by  satisfactory  proof,  that  the 
appellee  In  a  cause  appealed  after  the  doee 
of  the  term  is  not  a  resident  of  this  state, 
and  that  a  notice  of  the  appeal  cannot  be 
served  upon  the  attorney  of  record  in  the 
court  below,  the  court  may  order  that  notice 
of  the  pmdency  of  the  appeal  be  given  in 
some  newspap^   printed   and   published   in 
this    state,    for    three    weelu    successively; 
after  which  the  court  shall  proceed  in  all 
respects  as  If  the  defendant  had  been  served 
with  process."    Rev.  St  1894,  {  663;    Rev. 
St  1881,  {  651.    The  meaning  of  this  sec- 
tion is  that  if  the  notice  provided  for  In  the 
section    referred  to  in   the  former   opinion 
cannot  be  given,  by  reason  of  the  nonresi- 
dence  of  the  appellee,  and  that  no  service 
of  the  unofficial  kind  of  notice  can  be  got 
upon  his  attorney  of  record,  notice  may  be 
given  by  publication.   The  two  sections  must 
be  construed  together.    If  the  appellee  Is  a 
nonresident  of  the  state,  and  service  of  no- 
tice cannot  be  got  on  his  attorney  of  record, 
then  neither  kind  of  notice  of  the  a^ieal  as 
provided  in  sectlcm  652,  Rev.  St  1894  (Rev. 
St  1881,  i  640),  can  be  given,  because  the 
appellee  is  out  of  the  state,  and  a  summons 
cannot  be  served  on  him.    The  other  kind — 
tbe  unofficial  notice— cannot  be  given,    be- 
cause, as  we  before  held,  to  make  It  com- 
plete, it  must  be  served  both  upon  the  clerk 
of  the  trial  court  and  the  attorney  of  the 
adveise  party.    The  meaning  of  the  section 
Just  quoted  is  that  It  must  be  shown  that 
neither  kind  of  notice  provided  for  In  tbe 
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former  section  can  be  given  before  publica- 
tion notice  can  be  ordered.  When  the  ap- 
iwllee  is  shown  to  be  a  nonresident  of  the 
state,  and  that  service  of  notice  cannot  be 
got  on  bis  attome7  of  record,  then  It  is 
shown  that  neither  kind  of  notice  provided 
for  in  the  former  section  can  be  given,  even 
though  notice  may  be  served  on  the  cleric; 
and  then,  and  not  till  then,  is  the  appellant 
entitled  to  an  order  for  publlcatloa  notice. 
The  petition  la  oveimled. 


NEW  YORK,  O.  &  ST.  L.  B.  CO.  v.  OSTMAN.i 

(Sapr«ne  Court  of  Indiana.    Nov.  20,  1896.) 
Bailkoab   Companibs — ^AuTioN    FOB    Dbath   of 

FlBBM AK— PbTITIOM—  INCONSIBTBNT    FiHO- 

IN08— Risks  of  Emplotubnt. 

1.  In  an  action  agalDst  a  railroad  company 
for  the  death  of  a  fireman,  caused  by  his  head 
striking  a  cattle  chate  so  constmcted  that  the 
vindow  of  the  engine  cab,  when  passing,  was  only 
13  inches  from  it,  the  complaint  alleged  that  de- 
ceased did  not  then  and  there  nor  theretofore 
know  that  said  chute  was  so  negligently  left  in 
■uch  close  proximity  to  his  engine,  and  that  by 
the  exercise  of  reasonable  diligence  he  conld  not 
have  known  or  ascertained  it  Held  to  sufficient- 
far  show  the  diligence  of  deceased  and  his  want 
«f  knowledge  of  the  dangeroos  proximity  of  the 
chute. 

2.  It  does  not  follow  that  because  a  fireman 
conld  have  seen  a  cattle  chute  for  half  a  mile 
on  the  track,  he  conld  know  its  exact  distance  in 
inches  from  the  railroad  track,  and  a  finding  of 
such  fact  is  not  inconsistent  with  a  finding  that 
he  did  not  know,  and  did  not  have  any  reason  or 
opportunity  to  know,  of  the  danger  arising  from 
such  chute  being  in  too  dose  proximity  to  the 
track. 

S.  A  finding  that  a  fireman  who  was  struck 
1>v  a  cattle  chute  built  too  close  to  the  track 
did  not  know,  and  did  not  have  any  reason  or 
opportunity  to  know,  of  the  existence  of  the  dan- 
cer, is  not  inconsistent  with  a  rule  of  the  com- 
pany, shown  by  such  findings,  that  "train  and  en- 
gine men  most  femiliarize  themselves  with  the 
tracks  in  dangerons  points  upon  the  lines." 

4.  Where  a  cattle  chute  is  constructed  in 
dangerons  proximity  to  a  railroad  track,  tlie  de- 
fect is  not  one  of  the  risks  assumed  by  a  fireman. 

Appeal  from  circuit  court,  Allen  county;  B. 
O'Rourke,  Judge. 

Action  by  Emma  Ostman,  administratrix  of 
the  estate  of  Charles  Ostman,  deceased,  against 
the  New  York,  Chicago  &  St.  Louis  Railroad 
Company,  to  recover  for  the  death  of  plaintiff's 
Intestate,  caused  by  defendant's  neglfgence. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Afflnued. 

Morris,  Bell,  Barrett  &  Morris,  for  appellant 
Nlnde  &  Ninde^  for  appellee. 

HOWARD,  O,  J.  Tbe  appellee  filed  her 
complaint  to  recover  from  the  apiwllant  dam- 
Ages  for  the  negligent  and  wrongful  killing  of 
her  Intestate,  Charles  Ostman,  who  was  also 
her  husband.  The  trial  resulted  in  a  verdict 
for  $4,000  damages.  The  complaint  shows 
that  on  the  day  of  tlie  accident— April  8,  1881 
—appellant  was  operating  a  line  of  railroad  in 
this  state  passing  through  the  station  at  Burr 
Oak,  where  tbe  intestate  was  killed.    Charles 

>  Superseded  by  opinion,  i5N.lL  6S1. 


Ostman  was  at  the  time  a  locomotive  fireman 
in  the  employment  of  the  appellant  company. 
It  is  alleged  that  the  appellant  at  the  time 
maintained  at  Burr  Oak  station  certain  side 
tracks  and  switches,  connected  with  its  main 
line,  and  also  certain  cattle  pens  and  chutes, 
and  that  such  cattle  chutes  were  placed  too 
dose  to  the  railroad  tracks,  Insomuch  as  to 
render  them  extrahazardous  and  dangerous  to 
the  firemen  and  other  employes  on  passing 
trains.  It  is  alleged  further  that  Ostman,  at 
and  prior  to  the  accident,  did  not  know,  and 
could  not  learn  by  the  exercise  of  diligence,  of 
the  close  and  dangerous  proximity  of  the 
chutes  to  the  track;  but  that  appellant  did 
then  and  for  a  long  time  previous  thereto 
know  that  the  chutes  were  too  close  for  the 
safety  of  the  employes.  It  Is  then  alleged  that 
Charles  Ostman,  at  said  time  and  place,  with- 
out his  fault,  and  while  he  was  in  the  dis- 
charge of  his  duties,  looking  to  the  rear  of 
the  train  for  signals,  was  struck  on  the  back 
of  his  head  by  said  cattle  chute,  and  was  so 
Injured  thereby  that  death  resulted.  Counsel 
for  appellant  urge  that  the  complaint  is  Insuffi- 
cient for  the  wont  of  an  allegation  that  the 
decedent  "could  not  then  and  at  that  time 
have  seen  the  chute  in  time  to  have  avoided 
the  injury,"  and  because  It  is  not  alleged  that 
"be  could  not  then  and  at  that  time,  if  he  had 
exercised  reasonable  care,  have  discovered  the 
chute  in  time  to  have  avoided  the  injury."  It 
is,  however,  alleged  in  the  complaint  "that  said 
deceased  did  not  then  and  there  nor  thereto- 
fore know  that  said  cattle  pens,  cattle  chute, 
and  gates  were  so  negligently  left  in  such 
dose  proximity  to  his  said  engine  and  cab  as 
to  make  it  dangerous  or  extrahazardous  for 
him  to  pass  the  same  in  the  position  he  was 
in,  in  the  discharge  of  ills  said  duties,  as  afore- 
said." And  the  further  allegation  is  made 
"that  the  said  deceased,  by  the  exercise  of 
reasonable  diligence,  did  not  and  could  not 
have  known  or  ascertained  that  said  cattle 
chute  and  gates  were  in  such  dangerous  prox- 
imity to  said  side  track,  or  to  the  said  engine 
and  cab  on  which  he  was  then  and  there  en- 
gaged in  tbe  discharge  of  his  duties."  These 
eUegations  are  ample  to  show  the  diligence  of 
the  decedent,  and  his  want  of  knowledge  of 
the  dangerous  proximity  of  the  cattle  chute. 
We  think  the  complaint  Is  good  beyond  ques- 
tion. 

From  the  special  verdict  it  appears,  among 
other  things:  "That  the  deceased,  for  eighteen 
months  prior  to  his  death,  was  in  tbe  employ 
of  the  defendant  as  a  locomotive  fireman,  and 
for  sixteen  months  prior  to  his  death  said 
deceased  was  employed  by  said  defendant  as 
fireman  on  its  engine  168,  and  continued  to  be 
so  employed  till  his  death  as  hereinafter  set 
forth.  That  during  said  period  said  deceased, 
In  the  discharge  of  his  duties,  passed  said 
station  at  Burr  Oak  twice  each  and  every 
week,  and  frequently  did  switching  and  work 
at  said  station.  That  daring  all  said  period 
the  defendant  had  a  side  track  and  spur 
switch  at  Mid  town  of  Buir  Oak,  both  of 
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whlcli  were  located  north  of  tbe  main  track 
of  said  railroad.  That  said  aide  track  was 
about  800  feet  long,  the  east  switch  of  which 
was  400  feet  east  of  the  cattle  chute  her^n- 
after  described,  and  the  west  switch  of  which 
side  track  was  west  of  me  depot  ber^nafter 
described.  That  at  said  point  450  feet  west  of 
said  east  switch  the  defendant  had  and  main- 
tained near  to  and  on  the  north  side  of  said 
side  track  cattle  pens,  from  which  there  was  a 
cattle  chute  about  eighteen  feet  long,  leading 
from  said  pens,  so  near  to  the  track  that  by 
the  aid  of  fences,  gates,  and  floors  the  stock 
was  driven  from  said  pens  Into  the  defend- 
ant's cars  to  be  transported.  That  said  chute 
was  oonstmcted  as  follows:  Three  oak  posts 
six  Inches  square  were  planted  In  the  ground 
about  equally  distant  from  the  north  rail  of 
each  side  track.  Said  posts  were  eleven  feet 
six  taiches  high.  One  of  said  posts  was  lo- 
cated on  the  west  side  of  said  cattle  chute, 
and  one  about  the  middle,  and  one  on  the  east 
side  (hereof.  That  a  fence  was  constructed 
from  each  of  said  posts  north  to  said  cattle 
pena  That  said  fence,  from  tbe  said  middle 
post  north  to  the  cattle  pens,  divided  said 
chute  into  two  parts.  That  by  means  of  said 
middle  fence  the  said  chute  between  it  and 
said  west  fence  was  six  feet  and  two  inches 
wide,  and  the  chute  between  said  middle  fence 
and  the  east  fence  was  the  same  width.  That 
said  fences  were  constructed  of  pine  boards 
Six  inches  wide  and  six  Inches  apart  That  a 
gate  was  constructed  out  of  pine  boards,  so 
that  the  boards  of  said  gate  were  so  adjusted 
to  said  foice  that  each  board  of  the  gate  was 
located  in  each  space  between  the  boards  of 
the  fence;  and  sold  gate  was  about  eighteen 
feet  long  and  three  feet  six  inches  wide,  and 
was  operated  by  being  pushed  towards  and 
from  the  car  to  be  loaded.  At  the  north  end 
of  the  gate  was  a  board  or  Iwtten  nailed  across 
The  ends  of  the  gate  boards  to  hold  them  In 
place,  and  on  tbe  west  side  of  the  south  end  of 
the  gate  was  a  similar  board  nailed  across  the 
ends  of  the  boards  of  the  gate,  and  on  the 
cast  side  of  the  gate  and  fence  were  iMards 
nailed  so  as  to  allow  the  gate  to  more  north 
and  south  along  the  spaces  between  the  boards 
of  the  fence.  The  said  board,  so  nailed  across 
the  south  ends  of  the  gate  boards,  was  placed 
on  the  west  side  of  the  gate,  so  that  when  the 
gate  was  shoved  northward  the  north  edge  of 
said  board  would  strike  the  face  of  said  post, 
and  prevent  said  gate  from  dipping  back  till 
the  south  end  thereof  was  back  flush  with  the 
south  face  of  the  poet;  but  because  of  said 
board  striking  said  post  the  south  end  of  the 
gate  at  the  time  the  deceased  was  killed  was 
six  laches  further  south  than  the  post,  and 
six  inches  nearer  the  track  than  said  post. 
That  the  sonth  face  of  said  post  was,  at  the 
time  said  deceased  was  killed,  tblrty-«lght 
inches  north  of  the  center  of  the  top  of  the 
north  tall  of  said  side  track,  and  the  south  end 
of  said  gate,  at  the  time  said  deceased  was 
killed,  was  thlrty-flve  inches  north  of  the  said 
Muter  of  said  rail.   That  the  cab  of  said  engine 


Is  eight  feet  and  six  Inches  wide.     Tbat  the 
distance  Ijetween  the  north  side  of  said  cab 
at  the  window  tho-eof  where  deceased  was  so 
looking  out,  and  tbe  part  of  said  cattle  dmte 
his  head  came  In  collision  with,  was  tbirteei 
Inches;   that  said  distance  between  said  cab 
and  said  cattle  chute  made  the  said  cattle 
chute  so  placed  extrahazardous  for  tbe  de- 
ceased and  other  trainmen  of  said  defendant; 
that  tbe. deceased  did  not  know,  nor  hare  any 
reason  or  opportunity  to  know,  any  part  of 
said  chute  was  within  said  distance  of  thirteen 
inches  of  said  cab  as  it  passed  the  same,  bat 
that  the  defendant  and  its  proper  agents  and 
servants  did  know  that  said  chute  was  said 
distance  from  the  cab  window  as  it  passed 
said  chute;    that  said  chute  had  fw  a  long 
time,  to  wit,  for  several  years  before  the  de- 
ceased was  killed,  come  in  collision  with  parts 
of  defendant's  trains  as  they  passed  the  same, 
and  frequently  knocked  off  markets  boax  cars 
and  collided  with  brake  wheels  attached  there- 
to; that  said  defendant  bad  notice  of  said  facts, 
and  that  said  chute  was  the  distance  afore- 
said from  said  track  and  cabs  as  they  pass- 
ed the  same,  long  enough  before  tbe  deceased 
was  killed  to  have  removed  the  same  to  a  safe 
distance  from  trains  passing  the  same,  and 
yet  during  all  said  time  before  and  up  to  the 
time  tbe  deceased  wsjb  killed  the  defendant 
negligently  failed  to  remove  the  same,  but 
negligently  maintained  the  same  at  said  dan- 
gerous distance  from  said  track  and  cabs  as 
they  passed  the  same.    Tbat  tbe  said  cattle 
pens  and  chute  could  be  seen  for  a  distance  of 
one-half  mile  and  more  along  the  track  each 
side  thereof.    Tbat  when  deceased  was  killed 
he  was  firing  on  said  engine  169,  which  was 
then  and  there  pulling  a  local  freight  train 
eastward  over  said  railroad.    That  it  became 
and  was  necessary  to  take  a  car  then  standing 
on  said  spur  switch  Into  said  train,    which 
was  coupled  onto  said  engine  at  the  west  end 
of  said  side  track,  and  was  being  pulled  out 
over  said  side  track  eastward  and  past  said 
cattle  chute  at  the  time  said  deceased  was 
killed,  at  the  rate  of  about  ten  miles  per  hour. 
Tbat  while  said  train  was  so  moving  eastward 
over  said  side  track  It  became  and  was  then 
and  there  the  duty  of  said  deceased  to  lean 
out  of  the  said  cab  window  on  the  aortb  side 
of  said  cab,  and  look  backward  t<x  Edgnals,  and 
to  see  if  everything  was  all  right.     And  the 
said  deceased  was  so  then  and  there  and  at 
the  time  he  was  killed,  carefully,  and  In  tbe 
proper  discbarge  of  his  duty,  viokinjr  out  of 
said  window,  and  looking  back  for  signals,  and 
to  see  if  everything  was  all  right,  at  the  time 
his  head  and  part  of  his  shoulders  were  prop- 
erly in  said  window  and  outside  thereof.  »> 
that,  as  he  passed  said  chute,  his  head  came 
in  collision  with  said  cattle  chute,  whereby  his 
skull  was  mashed  in  and  broken,  and  said  de- 
ceased was  killed.    Tbat  he  died  within  a  few 
minutes  after  he  so  struck  said  cattle  cbnte. 
And  we,  the  jury,  further  find:     Tbat  tbe 
board  so  nailed  on  the  west  side  of  tbe  south 
end  of  said  gate  was  longer  up  and  down  by 
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the  space  of  twd  lnch«6  tfian  the  said  gate  was 
wide,  and  that  the  upper  end  of  said  board 
was  two  Indies  higher  than'  the  upper  edge  of 
said  upper  board  of  said  gate,  and  that  said 
board  was  so  placed  upon  the  south  end  ot 
said  gate  that  the  south  edge  thereof  was  from 
a  half  inch  to  one  and  one-half  Inches  further 
south  than  the  south  end  of  said  boards  of 
said  gate.  That  the  top  end  of  said  board  was 
further  south  than  the  lower  end  thereof  by 
the  space  of  one  incti.  That  when  said  de- 
ceased was  looking  out  for  signals,  and  to 
see  tf  everything  was  right,  as  aforesaid,  and 
as  he  passed  said  cattle  chute,  the  back  of  his 
head  struck  the  outer  edge  of  said  board  so 
nailed  across  the  south  end  of  said  gate  as 
aforesaid,  by  which  collision  he  was  killed  as 
aforesaid.  That  at  the  time  said  Ostman  was 
employed  as  a  fireman  on  the  defendant's  road, 
to  wit,  eighteen  months  prior  to  April  8,  1891, 
said  defendant  railroad  company  delivered  to 
said  Ostman,  and  said  Ostman  received  and 
familiarized  himself  with.  Its  books  of  rules 
and  instructions,  and  at  the  time  of  his  In- 
juries on  April  8,  1881,  he  knew  and  was  fa- 
miliar with  the  same.  That  there  was  in  force 
on  said  defendant's  road,  as  shown  by  said 
Ix>ok  of  rules  and  inetmctlonB,  at  the  time  of 
the  employment  of  said  Ostman,  and  contin- 
uously to  a  time  subsequent  to  April  8,  1801, 
the  following  rules:  'First.  All  persons  enter- 
ing into  or  remaining  In  the  service  of  this 
company  are  warned  that  in  accepting  or  ob- 
taining employment  they  must  assume  the  risk 
attending  it  Each  employ^  is  expected  and 
required  to  look  after  and  be  responsible  for 
his  own  safety,  as  well  as  to  exercise  the  ut- 
most caution  to  avoid  Injury  to  his  fellows, 
to  the  public,  and  to  property,  especially  In 
switching  cars  and  in  all  movements  of  trains. 
Second.  Employes  of  every  grade  are  warned 
to  see  for  themselves,  before  using  than,  that 
the  machinery  or  tools  which  they  are  expect- 
ed to  use  are  in  the  proper  condition  for  the 
services  required,  and.  If  not,  to  put  them  in 
proper  condition,  or  see  that  they  are  so  put 
before  using  them.  Also  train  and  engine  men 
must  familiarize  themselves  with  the  tracks 
and  dangerous  points  upon  the  lines.  The 
company  does  not  wish  or  expect  its  employes 
to  Incur  any  risk  whatever  from  which,  by  the 
exercise  of  their  own  Judgment,  and  by  per- 
sonal care,  they  could  protect  themselves,  but 
enjoins  upon  them  to  take  time  in  all  cases  to 
do  their  duty  in  safety,  whether  they  may  at 
the  time  be  acting  under  orders  of  a  superior 
or  otherwise.'  The  third  rule  has  reference  to 
economy  in  the  use  of  fuel.  'Fourth.  They 
must  assist  In  keeping  a  constant  lookout  upon 
the  track,  and  must  Instantly  give  the  engine 
man  notice  of  any  obstruction  or  signal  they 
may  perceive.'  And  we  further  find  that  said 
deceased  did  not  know  that  said  cattle  chute 
was  so  close  to  said  track  or  to  his  cab  as  it 
pnssed  the  same  as  to  be  dangerous  to  him,  or 
that  it  would  come  into  collision  with  him  as 
he  passed  the  same,  and  while  be  was  dis- 
charging his  duties  as  such  fireman.    And  we, 


the  jury,  further  find  that' said  deceased  was: 
BO  injured  and  killed  without  any  fault  what* 
ever  on  his  part" 

Counsel  for  appellant  contend,  first,  that 
the  special  verdict  Is  insufficient,  for  the 
reason  that  it  is  not  found  "that  appellee's 
Intestate  did  not  know,  and  had  no  oppor- 
tunity to  learn,  of  the  dangerous  proximity 
of  this  cattle  chute  to  appellant's  side  track."' 
In  this  it  would  seem  that  coimsel  are  in 
error.  It  is  expressly  found  "that  said  de- 
ceased did  not  know  tliat  said  cattle  chute 
was  so  close  to  said  track  or  to  his  cab  as 
It  passed  the  same  as  to  be  dangerous  to 
him,  or  that  it  would  come  into  collision  with 
him  as  he  passed  the  same."  It  is  also 
found  "that  the  aeceaaed  did  not  know,  nor 
have  any  reason  or  opportunity  to  know,  any 
part  of  said  chute  was  within  said  distance 
of  thirteen  inches  of  said  cab  as  it  passed  the 
same."  The  very  findings  are  therefore 
made  which  counsel  say  should  be- made  in 
order  to  have  the  verdict  sufficient  on  the 
question  of  the  decedent's  knowledge. '  It 
does  not  follow  that  because  the  decedent 
could  have  seen  the  cattle  chute  for  half  a 
mile  that  he  could,  therefore,  know  Its  exact 
distance  in  inches  from  the  railroad  track. 
To  see  the  chutL  at  a  distance  along  the 
track  is  one  thing;  to  t>ee  how  dose  it  is  to 
the  track  as  the  train  passes  along  at  the 
rate  of  10  miles  an  hour  is  quite  another 
thing.  The  decedent  was  not  a  track  man, 
nor  a  station  hand,  but  a  fireman,  who  knew 
the  structure  only  ao  he  passed  on  his  en- 
gine, from  trip  to  trip.  He  had  good  rea- 
son to  rely  upon  the  presumption  tliat  such 
a  structure  would  not  be  so  erected  and 
maintained  as  to  endanger  those  who  were 
passing  upon  appellant's  engines.  The  find- 
ing, therefore,  that  he  did  not  know,  and 
did  not  tiave  any  reason  or  opportunity  to 
know,  of  the  existence  ot  the  danger,  is 
quite  in  harmony  with  his  situation  and  sur- 
rounding's. Neither  is  this  conclusion  incon- 
sistent with  the  rules  of  the  company,  as 
found  in  the  verdict:  "Train  and  engine 
men  must  familiarize  themselves  with  tho 
tracks  and  dangerous  points  upon  the  lines." 
But  from  the  passing  train  it  is  hardly  con- 
ceivable that  a  cattle  chute  should  seem  to 
be  a  dangerous  point.  The  presumption  to 
one  riding  upon  an  engine  must  be  that  this 
chute,  like  all  others  along  the  line,  had 
been  built  and  was  maintained  with  due 
care  by  the  company.  It  is  not  easy  to  un- 
derstand how  its  dangerous  proximity  should 
be  discovered  from  the  train,  except  In  look- 
ing out  at  the  moment  of  passing;  and  even 
then  it  would  seem  to  be  a  difficult  thing  to 
judge  of  the  exact  distance.  Two  feet  dis- 
tant, though  apparently  too  close,  might  not, 
perhaps,  tie  a  dangerous  proximity;  and  yet 
a  good  eye,  in  moving  rapidly  along,  might 
not  be  able  to  distinguish  2  feet  from  18 
inches,  or  even  from  13,  the  point  of  dan- 
ger. Besides,  these  rules  themselves  make 
It  the  duty  of  the  trainmen  to  "assist  in 
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keeping  constant  lookout  upon  the  track," 
and  thej  "mast  instantly  give  the  engine 
man  notice  of  any  obstmctlon  or  signal  they 
may  perceive."  The  decedent  was  attend- 
ing to  this  duty  at  the  very  time  he  was 
stmck  on  the  back  of  the  head  by  a  projec- 
tion of  the  cattle  chute,  which  he  had  every 
reason  to  believe  was  placed  at  a  safe  dis- 
tance from  his  engine.  The  rule  that  ap- 
plies to  the  knowledge  which  an  employ6 
should  have  of  the  tools  and  machinery  and 
places  which  he  himself  uses  or  occupies, 
cannot  be  applied  to  the  knowledge  which 
he  has  of  things  with  which  he  has  no  op- 
portunity of  coming  in  contact  If  an  em- 
ploye has  charge  of  an  engine,  a  brake 
wheel,  a  lantern,  a  ladder,  or  any  other  mar 
chine,  tool,  or  place,  be  may  well  be  held 
chargeable  with  knowledge  of  the  condition 
of  the  thing  so  in  his  charge.  Whether  be 
has  knowledge  of  the  condition  of  other 
things  must  depend  upon  his  opportunities. 
If  any  he  has  had,  of  becoming  acquainted 
with  them.  Many  ot  the  authorities  cited 
by  counsel  in  this  connection  are  hence  not 
in  point. 

It  is  found  that  the  batten  board  across 
the  end  of  the  gate  extended  nearer  to  the 
passing  car  by  from  half  an  inch  to  one 
and  a  half  or  two  Inches  than  the  nearest 
edge  of  the  posts  of  the  cattle  chute,  and 
also  that  it  was  by  this  extended  edge  of 
the  batten  board  that  the  head  of  the  de- 
ceased was  struck.  It  appears,  accordingly, 
that  if  the  batten  board  had  been  pushed 
back  flush  with  the  nearest  edge  of  the  post, 
the  bead  of  the  deceased  might  not  have 
been  struck,  and  he  would  have  passed  in 
safety.  If  that  were  so.  It  does  not  seem 
that  the  cattle  chute  would  have  been  abso- 
lutely dangerous,  or  at  least  that  it  would 
have  been  extrahazardous.  But  can  it  be 
said  that  one  who  was  upon  a  rapidly  pass- 
ing engine  had  opportunity  to  judge  of  a 
diCFerence  in  distance  so  small  as  from  one 
and  a  half  to  two  inches  between  his  track 
and  an  object  outside?  Yet  it  was  that 
small  difference  of  distance  that  marked  the 
line  of  danger.  It  is  not  to  be  contended 
that  it  was  the  duty  of  decedent  to  leave  his 
train,  and  go  out  along  the  line  of  road  and 
measure  the  distance  of  each  cattle  chute  or 
other  object  from  the  track  line,  and  thus 
learn  whether  those  objects  were  at  a  safe 
distance.  That  duty  he  had  a  right  to  as- 
sume had  been  performed  by  his  employer, 
who  was  required  to  furnish  him  a  safe 
place  to  perform  his  duties.  Including  the 
duty  of  looking  for  signals.  He  was  attend- 
ing to  his  duties,  and  had  a  right  to  believe 
that  others.  Including  the  employer,  had  at- 
tended to  their  duties.  The  defect,  besides, 
could  not  be  one  of  the  risks  assumed  by  him 
as  a  hazard  of  his  service.  He  took  service 
with  the  assumption  that  all  the  cattle 
chutes,  as  well  as  other  appurtenances  ot  the 
road,  had  been  so  constructed  and  were  so 
maintained  aa  to  allow  him  full  freedom. 


with  safety  to  himself,  to  perform  tbe  duties 
of  his  employment  It  is  tme  that  if  tbe 
defect  were  patent  and  of  such  a  character 
that  the  decedent  could,  and  therefore  should, 
have  known  It,  he  would  be  charged  with 
such  knowledge.  The  jury,  however,  found 
not  only  that  be  did  not  know,  but  that  he 
did  not  have  any  reason  or  opportnnity  to 
know,  of  the  danger.  In  addition,  tbe  cir- 
cumstances surrounding  the  case,  aa  stated 
in  the  verdict,  lead  to  the  same  conduaion. 
The  cattle  chute  was  not  a  structure  with 
which  the  fireman  had  anything  to  do; 
neither  was  he  given  any  right  of  inspec- 
tion over  it  His  duties  confined  him  to  bis 
engine  and  tender,  to  watching  out  for  ob- 
structions along  the  track,  and  to  observing 
signals  from  other  trainmen,  and  communi- 
cating the  same  to  the  oigineer.  His  em- 
ployer was  required  to  furnish  him  a  safe 
place  to  perform  these  duties,  and,  on  fail- 
ure to  do  so,  in  case  of  injury  for  which  the 
employe  was  not  at  fault  and  by  reason  of 
defects  which  he  did  not  know,  and  conld 
not  by  reasonable  observation  become  ac- 
quainted with,  the  employer  la  liable  f<^ 
damages. 

In  Blondin  v.  Quarry  Co.,  11  Ind.  App.  395, 
39  N.  E.  200,  a  stonecutter,  whose  employ- 
ment was  disconnected  with  that  of  other 
classes  of  employes,  was  at  work  dressing 
a  stone,  when  an  undressed  stone,  insecnr^y 
placed,  fell  upon  him.  It  was  the  duty  of 
those  who  put  the  undressed  stones  in  place 
to  secure  them  suflldently  nntll  the  cutter 
should  reach  them.  It  was  held  (Reinhard, 
J.,  speaking  for  the  court)  that  the  defend- 
ant company  was  negligent  In  not  providing 
the  injured  employe  with  a  reasonably  safe 
place  In  which  to  work.  The  stone  which 
caused  the  Injury  had  been  put  in  place  by 
one  who  had  full  charge  of  that  work.  And 
It  was  further  held  that  the  stonecutter, 
having  no  knowledge  of  the  insecure  placing 
of  the  stone,  was  not  at  fault  by  reason  of 
not  having  made  Uispection  of  the  condi- 
tion in  which  it  was  placed.  Such  Inapec- 
tlon  of  the  work  of  other  classes  of  em- 
ployes was  not  a  requirement  of  his  service. 
In  Pennsylvania  Co.  v.  Sears,  136  Ind.  4G0. 
84  N.  B.  15,  and  36  N.  B.  353,  it  appeared 
that  a  brakeman,  while  engaged  In  his  duties 
<Mi  one  of  the  appellant  company's  trains, 
was  struck  on  tbe  head  by  an  overhangbog 
bridge,  the  brakeman  not  knowing  that  th» 
bridge  was  so  low  as  to  strike  his  head.  It 
was  held  that  the  danger  was  not  a  risk  as- 
sumed by  the  brakeman  as  a  hazard  inci- 
dent to  his  employment  and  that  he  bad  a 
right  to  presume  that  the  company  wonid 
construct  and  maintain  its  trades  and 
bridges  in  a  safe  condition  for  the  use  of 
its  employes  In  the  discharge  of  their  duties. 
In  Railroad  Co.  v.  Rowan,  104  Ind.  88,  3  N. 
B.  627,  the  court  quoting  from  Farwell  v. 
Railroad  Co.,  4  Mete.  (Mass.)  49,  the  general 
rule  that  one  who  engages  In  the  employ- 
ment of  another  takes  upon   himself   tbe 
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nataral  or  ordinary  risks  incident  to  his 
service,  says:  "Bnt  there  are  -well-defined 
exceptions  to  this  general  rule,  one  of  which 
arises  in  the  obligation  or  duly  of  the  nsas- 
ter  not  to  expose  the  seryant,  while  con- 
ducting his  business,  to  perils  or  hazards 
which  might  have  been  provided  against  by 
the  exercise  of  due  care  and  proper  diligence 
on  the  part  of  the  master."  It  Is  farther 
said  In  the  same  case,  citing  Railroad  Oo.  v. 
Swett,  45  111.  197,  that  "a  railroad  company 
is  bound  to  provide  suitable  and  safe  mate- 
rials and  structures  in  the  construction  of 
Its  road  and  appurtenances;  and  If,  from  a 
defective  construction  of  Its  road  and  appur- 
tenances, an  injury  happen  to  one  of  Its 
servants,  the  company  is  liable  for  the  inju- 
ries sustained."  To  the  same  efltect.  Rail- 
road Go.  V.  Knelrim,  152  IlL  458,  39  N.  B.  324. 
See,  further,  Raibroad  Co.  v.  Wright,  115 
Ind.  378,  16  N.  B.  145,  and  17  N.  B.  584,  and 
other  authorities  citc^  in  Pennsylvania  Co. 
V.  Sears,  supra.  That  an  employe  may  know 
of  the  existence  of  a  dangerous  structure, 
and  yet  have  no  knowledge  that  it  is  dan- 
gerous, and  therefore  not  be  chargeable  with 
contributory  negligence,  or  with  having  as- 
sumed the  risk  of  such  danger  as  one  of  the 
hazards  of  his  employment,  is  sufficiently 
shown  from  the  foregoing  cases.  See,  fur- 
ther, Hawkins  v.  Johnson,  105  Ind.  29,  4  N. 
E.  172,  a  carefully  considered  case,  in  which 
Judge  Zollars,  citing  numerous  authorities, 
reaches  a  like  conclnslon.  Also,  Scanlon  v. 
Railroad  Co.,  147  Mass.  484,  18  N.  B.  209; 
Ferren  v.  Railroad  Co.,  143  Mass.  197,  9  N. 
B.  608.  From  the  verdict,  and  from  what 
we  have  already  said  as  to  the  dangerous 
proximity  of  the  cattle  chute,  and  particular- 
ly of  the  extended  batten  board  across  the 
ends  of  the  gate  boards,  it  is  apparent,  we 
think,  that  the  appellant  la  chargeable  with 
negligence  in  the  erection  and  maintenance 
of  the  structure  which  cansed  the  death  of 
appellee's  Intestate.  The  company  knew  for 
years  that  the  chute  was  in  such  dangerous 
proximity  to  the  track,  that  it  had  often 
come  into  collision  wltii  parts  of  passing 
trains,  "and  frequently  knocked  ofT  markers 
from  cars,  and  collided  with  the  brake 
wheels  attached  thereto,"  yet  had  failed  to 
remove  the  structure  from  such  dangerons 
proximity  to  its  track. 

Cotmsel  also  contend  that  the  veardlct  Is  not 
supported  by  the  evidence,  and  ask  ns  to 
discredit  some  of  the  testimony  given  in 
the  case.  This  we  Cannot  do.  The  witnesses 
were  before  the  Jury,  and  the  Jury  must  be 
the  Judges  of  what  weight  their  evidence  is 
entitled  to.  The  learned  Judge  who  pre- 
sided at  the  trial  saw  no  reason  to  question 
the  fairness  of  the  trial,  and  we  can  dis- 
cover none.  Neither  are  we  able  to  discov- 
er the  great  danger  to  the  interests  of  appel- 
lant which  will  result  from  the  affirmance  of 
this  Judgment  We  are  inclined  to  think 
counsel  have  drawn  upon  their  imagination, 
rather  than  upon  observation  and  Judgment 
T.41N.E.  no.23 — 66 


All  that  appellant  needs  to  do,  as  suggested 
In  Railroad  Co.  v.  Rowan,  supra,  is  to  main- 
tain its  cattle  chutes  and  other  appurtenances 
of  Its  road  so  that  it  will  c<»istltute  a  safe 
place  in  which  its  employes  may  perform  their 
several  duties.    The  judgment  is  affirmed. 


(142  Ind.  529) 

6ILLBNWATER  v.  CAMPBELL. 

(Supreme  Court  of  Indiana.    Kov.  19,  1895.) 

AonoK  TO  Quiet  Titlb— Obmcbrbr— Codhtbb- 

OLAiM— Infant's  Cokvbtanoe— Avoidakob 

—Return  or  Consi  deration. 

1.  A  demurrer  under  Rev.  St.  1894,  §  342, 
Bubd.  6  (Rev.  8t  1881,  %  339,  subd.  6),  on  the 
sround  that  several  causes  of  action  have  been 
improperly  joined,  moat  be  taken  to  the  whole 
complaint,  and  not  to  one  of  aereral  paragraphs. 

2.  Rev.  St  1894.  §  1067  (Rev.  Bt  1881,  f 
1055),  permits  every  defense  to  the  action  to  be 
shown  under  a  general  denial.  Rev.  St  1884, 
i  353  (Rev.  St  1881,  {  350),  provides  that  any 
matter  arising  out  of  and  connected  with  the 
cause  of  action  may  be  set  up  as  a  counterclaim. 
Edd,  that  a  croaa  complaint  m  an  action  to  quiet 
title,  alleging  that  defendant  was  the  owner  of 
and  entitled  to  the  immediate  possession  of  land, 
that  plaintiff  without  right  was  in  possession  of 
said  land,  and  praying  for  possession  and  dam- 
ages, set  up  a  connterdaim  which  could  properly 
be  pleaded  with  a  general  denial. 

3.  Rev.  St  1894,  S  3330  (Rev.  St  1881,  S 
2917),  prohibits  infants  fh>m  conveying  their 
lands.  Rev.  St  1894,  S  3340  (Rev.  St.  1881,  g 
2921)  provides  that  the  joint  deed  of  the  husband 
and  wife  shall  be  sufficient  to  pass  the  lands  of 
the  wife.  Held,  that  the  conveyance  of  an  in- 
fant feme  covert  and  her  minor  husband  is  void- 
able, not  void. 

4.  Rev.  St  1894,  ${  3364,  3365  (Rev.  St 
1881,  ii  2944,  2945),  providing  that  restoration 
of  the  purchase  money  must  be  made  to  avoid 
the  conveyance  of  an  infant  feme  covert,  in 
which  her  hnslmnd,  being  of  full  age,  has  joined, 
or  to  avoid  the  conveyance  of  an  infant  who  false- 
ly represents  himself  to  be  of  age,  do  not  require 
an  offer  to  restore  the  purchase  price,  where  it 
was  alleged  that  the  husband  was  not  of  full  age, 
and  the  facts  pleaded  did  not  disclose  any  rep- 
resentation hy  the  infant  as  to  age. 

6.  Privies  in  blood  may  avoid  the  voidable 
contracts  of  infants. 

Appeal  from  circuit  court.  Grant  county; 
R.  T.  St  John,  Judge. 

Action  by  Charles  Campbell  against  Leon- 
ard GlUenwater  and  others  to  quiet  title. 
From  a  judgment  for  plaintiff,  defendant 
Leonard  GlUenwater  appeals.     Reversed. 

Kldd  &  Hunter  and  J.  D.  Slick,  for  appel- 
lant    Henry  &  BUiott,  for  api>eilee. 

HACKNEY,  J.  The  appellee  sued  the  ap- 
pellant, with  Leonard  GlUenwater,  Sr.,  and 
Ivy  GlUenwater,  seeking  to  qnlet  his  title  to 
a  described  82.24  acres  of  land  In  Me-chin- 
go-me-sea's  reservation  in  Grant  county. 
The  complaint  alleged  that  on  January  6, 
1888,  Jane  GlUenwater,  then  the  wife  of 
Hugh  GlUenwater,  an  adult,  was  the  owner 
In  fee  simple  of  said  lands,  and  sold  the 
same  to  Campbell  for  the  sum  of  $3,280, 
paid  to  her;  that  she  was  then  a  minor,  but 
attained  her  majority  on  the  12th  day  of 
March,  1890;  that  on  said  6th  day  of  .Jan- 
uary, 1888,  she  and  her  said  husband  Joined 
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in  a  deed  of  general  warranty  conveying 
aald  lands  In  fee  simple  to  said  Campbell 
It  was  further  alleged  tbat  said  Hugh  died 
October  8,  1888;  that  said  Jane  Intermarried 
with  Leonard  Oillenwater,  Sr.,  on  the  25th  day 
of  March,  1889,  and  thereafter,  on  the  12th  day 
of  April,  1890,  died  Intestate,  leaving,  as  her 
only  heirs  at  law,  her  said  husband,  Leonard 
Gillenwater,  Sr.,  Leonard  Gillenwater,  tbe  ap- 
pellant, and  Ivy  Gillenwater,  her  two  chil- 
dren; that  said  conveyance  had  never  been 
disaffirmed,  and  said  purchase  money  had 
never  been  tendered  back,  but  that  said 
named  heirs  were  claiming  some  Interest  in 
the  land,  against  which  claim  it  was  prayed 
appellee's  title  should  be  quieted.  The  de- 
fendants answered  in  denial,  the  appellant 
and  Ivy  Oillenwater  by  guardian  ad  litem. 
Upon  a  trial  by  the  court  there  was  a  find- 
ing and  Judgment  for  the  appellee.  A  mo- 
tion for  a  new  trial  as  a  matter  of  right  was 
Hied  on  behalf  of  the  appellant  and  Ivy  Gil- 
lenwater, which  motion  was  sustained,  but 
subsequently,  upon  the  announcement  of  tbe 
death  of  said  Ivy,  it  was  ordered  that  the 
record  show  the  granting  of  said  motion 
only  as  to  this  appellant  It  appears,  there- 
fore, at  this  point,  that  the  interest,  if  any, 
of  Tjoonard,  Sr.,  and  Ivy  Gillenwater,  as  the 
heirs  of  Jane  Oillenwater,  was  foreclosed  by 
said  Judgment,  and  upon  tbe  new  trial  left 
to  be  determined  only  such  Interest  as  de- 
scended to  the  appellant  in  the  event  that 
said  deed  should  be  avoided.  At  this  point 
in  the  proceeding  tbe  appellant  filed  a  cross 
complaint  in  three  paragraphs,  making  the 
appellee  and  Leonard  Gillenwater,  Sr.,  de- 
fendants thereto.  Tbe  third  paragraph,  be- 
ing thereafter  dismissed,  need  not  be  fur- 
ther noticed.  Leonard  Gillenwater,  Sr.,  did 
not  appear  to  the  cross  complaint,  was  not 
served  with  process  thereon,  and  no  steps 
further  were  taken  by  or  as  to  him.  Tbe 
appellee's  demurrer  for  want  of  facts  and  for 
tbe  Improper  Joinder  of  causes  of  action  was 
sustained  to  the  first  paragraph,  and  a  de- 
murrer for  want  of  sufficient  facts  to  second 
paragraph  of  cross  complaint.  Upon  the 
second  trial  there  was  a  finding  and  Judg- 
ment for  the  appellee  over  appellant's  mo- 
tion for  a  new  trial.  Tbe  assigned  errors 
bere  urged  are:  (1)  "The  court  erred  in 
rendering  Judgment  for  appellee,  for  the  rea- 
son the  complaint  of  appellee  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion;" (2)  sustaining  the  demurrer  to  tbe 
lirst  paragraph  of  cross  complaint;  (3)  sus- 
taining tbe  demurrer  to  the  second  para- 
graph of  cross  complaint;  (4)  overruling  tbe 
motion  for  a  new  trial. 

The  first  assignment,  It  will  be  observed,  Is 
addressed,  not  to  the  sufficiency  of  the  com- 
plaint, but  to  the  action  of  the  trial  court  in 
rendering  Judgment.  Under  this  assignment 
counsel  attack  the  sufficiency  of  tbe  com- 
plaint. We  do  not  stop  to  Inquire  whether 
this  method  of  attack  should  be  recognized 
-under  our  practice,  nor  do  we  consider  the 


question  made  upon  the  complaint,  since  the 
same  questions  arise  upon  tbe  action  of  the 
trial  court  in  sustaining  tbe  demnitera  to 
the  cross  complaint  The  flxst  paragraph  of 
cross  complaint  alleged  generally  that  the 
appellant  was  the  owner  in  fee  simple  of  the 
undivided  one-half  of  said  lands;  that  he 
was  entitled  to  the  immediate  possession 
thereof;  that  Campbell  then  held,  and  for 
more  than  one  year  held,  without  right,  the 
possession  of  said  lands,  and  unlawfully 
kept  appellant  therefrcmi,  to  his  damage  in  a 
sum  stated;  that  the  mesne  profits  of  said  land 
during  said  period  were  fSOO;  that  Gilloiwater, 
Sr.,  was  asserting  an  adverse  claim  of  title  to 
the  lands;  and  It  was  prayed  that  appellant  be 
given  possession  and  damages,  and  that  his 
title  be  quieted  against  said  Gillenwater,  Sr. 
As  to  the  appellee,  it  Is  manifest  that  the 
facts  so  pleaded  do  not  constitute  a  cause  for 
quieting  title;  indeed,  no  such  relief  was 
sought  against  him,  but  plainly  tbe  cause  so 
pleaded  is  for  possession  as  to  an  undivided 
one-half,  and  damages  for  detmtion,  and 
mesne  profits.  Tbe  statutory  cause  of  de- 
murrer, "that  several  causes  of  action  have 
been  improperly  Joined,"  applies  to  the  whole 
complaint  and  not  to  one  of  several  para- 
graphs. Fletcher  v.  Piatt,  7  Blackf.  522; 
Bongber  v.  Scobey,  Id  Ind.  151.  The  de- 
murrer we  are  considering  could  not,  there- 
fore, have  been  properly  sustained  for  mis- 
Joinder  of  causes. 

The  only  proposition  advanced  by  tbe  ap- 
pellee in  support  of  this  ruling  of  the  lower 
court  is  that  the  appellant  bad  also  pleaded 
an  answer  in  genoal  denial,  under  which 
Bev.  St  1894,  S  1067  (Bev.  St  18S1.  i  1055). 
permitted  "every  defense  to  tbe  action, 
•  •  •  either  legal  or  equitable."  The 
pleading  In  review  was  not  simply  a  de- 
fense; It  sought  affirmative  relief,  and  was. 
BO  far  as  It  related  to  damages.  In  tbe  na- 
ture of  a  counterclaim.  Counterclaim  Is  not 
a  defense.  Stotsenburg  v.  Fordice  (Ind.  Sup. ; 
at  present  term)  41  N.  E.  313,  810.  So  far  as 
it  alleged  an  ownership  In  the  appellant  tbe 
pleading  was  but  the  equivalent  of  tbe  {gen- 
eral denial;  but  that  allegation  was  a  part  of 
the  theory  that  appellant  could  recover  pos- 
session and  damages  from  tbe  app^lee.  and 
was  not  intended  as  a  mere  negative  of  tbe 
appellee's  allegation  of  title  in  himself. 
Tested  as  a  cross  demand  for  possession  and 
damages,  it  must  be  determined  whether 
the  relief  demanded  "is  any  matter  arising 
out  of  or  connected  with  the  cause  of  ac- 
tion," as  required  by  the  Code  (Rev.  St  IS&i. 
I  353;  Bev.  St  1881,  {  350),  for,  as  said  In 
Standley  v.  Insui:ance  Co.,  95  Ind.  254,  "there 
must  be  some  legal  or  equitable  connection 
between  the  matters  pleaded  aa  a  counter- 
claim and  the  matters  alleged  in  the  orij^inaJ 
complaint"  The  matters  pleaded  "might  be 
the  subject  of  an  action  In  favor  of  the**  ap- 
pellant, but  could  not  properly  be  consid- 
ered as  tending  "to  reduce  tbe  plaintiff's 
claim."    The  question  returns,  therefore,  are 
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the  matters  pleaded  "connected  wltii  tbe 
cause  of  action"  alleged  In  ttae  complaint? 
They  relate  to  the  same  land.  They  depend 
apon  the  ownership,  by  the  plaintiff  or  the 
defendant,  of  the  land.  The  cause  of  ac- 
tion pleaded  In  the  complaint  and  that  al- 
leged In  the  first  i>aragraph  of  cross  com- 
plaint have  such  Intimate  legal  connection 
as  permitted  them  to  hare  been  united  In 
one  action,  If  such  causes  concnrred  In  the 
same  person.  Rev.  St  1894,  {  279  (Rev.  St 
1881,  {  2T8).  It  Is  the  policy  of  the  law  that, 
when  litigation  must  be  resorted  to  for  the 
adjustment  of  disputed  rights,  every  ques- 
tion logically  connected  with  such  disputed 
rights  shall  be  determined  and  put  at  rest 
In  one  action.  We  conclude,  therefore,  that 
the  appellant  might  properly  demand  at 
least  the  possession  of  the  land,  the  title  to 
which  was  pat  In  Issue  by  the>  complaint 
If  he  had  sought,  In  this  paragraph,  to  quiet 
his  title  as  against  the  appellee,  he  certainly 
would  have  been  permitted.  In  connection 
with  that  demand,  to  seek  possession  and 
damages.  Instead  of  a  prayer  to  quiet  title, 
he  alleged  his  ownership,  and  demanded  pos- 
session and  damages.  This,  we  think,  he 
had  a  right  to  do. 

The  facts  pleaded  In  the  second  paragraph 
of  cross  complaint  were  substantially  the 
same  as  those  pleaded  in  the  complaint,  ex- 
cept that  It  was  alleged  that  Hugh  Glllenwa- 
ter,  at  the  date  of  the  execution  of  the  deed 
to  Campbell,  was  under  the  age  of  21  years. 
This  difference,  It  Is  claimed  by  the  appel- 
lant, rendered  the  deed  to  Oampbell  void,  and 
not  merely  Toidable.  It  is  now  the  thorough- 
ly estabHshed  rule  that  the  executed  con- 
tracts of  minors  are  voidable,  and  not  void. 
The  following  are  some  of  the  decisions  of 
this  conrt  to  that  effect:  Fetrow  v.  Wiseman, 
40  Ind.  148;  Law  v.  Long,  41  Ind.  586;  Scran- 
ton  V.  Stewart,  S2  Ind.  68;  Sims  v.  Bardoner, 
86  Ind.  87;  Buchanan  v.  Hubbard,  119  Ind. 
187,  21  N.  B.  638;  McCIanahan  v.  Williams, 
136  Ind.  30,  85  N.  m  897;  Ashmead  v.  Rey- 
nolds, 127  Ind.  441,  26  N.  E.  80.  The  same 
rule  has  been  adopted  with  reference  to  the 
executory  contracts  of  minors  in  regard  to 
personal  property,  and  as  to  the  conveyances 
of  Insane  persons,  whose  Insanity  was  not  of- 
fice found  when  the  deed  was  executed.  In- 
dianapolis, etc.,  Co.  V.  Wilcox,  68  Ind.  429; 
Clark  T.  Tan  Conrt,  100  Ind.  113;  Mussel- 
man  V.  Cravens,  47  Ind.  1;  Richardson  ▼. 
Pate,  93  Ind.  423;  Schuff  v.  Ransom,  79  Ind. 
458;  Hardenbrook  v.  Sherwood,  72  Ind.  403; 
Freed  v.  Brown,  55  Ind.  310;  Nlchol  v.  Thom- 
as, 53  Ind.  42;  'Somers  v.  Pumphrey,  24  Ind. 
231.  It  Is  true,  as  appellant's  counsel  sug- 
gest, that  by  statute  infants  are  forbidden  to 
alien  their  lands.  Rev.  St  1894,  {  3330  (Rev. 
St  1881,  f  2917).  It  is  also  true,  however, 
that  "the  Joint  deed  of  the  husband  and  wife 
Rhall  be  sufBcIent  to  convey  and  pass  the 
lands  of  the  wife."  Rev.  St  1894,  {  3340 
(Rev.  St  1881,  i  2921).  With  these  statutes 
In  existence,  and,  doubtless,  construing  them 


together,  the  rule  that  the  deeds  of  infant 
married  women  are  voidable  has  been  evolv- 
ed. The  s<demn  character  of  the  instrument 
of  convejrance,  and  the  essential  rule  that  on- 
challenged  records  of  title  Import  verity,  re- 
quire that  absolute  invalidity  shall  not  attach 
to  such  Instruments;  while  the  welfare  of  the 
minor  requires  that  they  may  be  avoided,  if 
seasonable  opportunity  be  accepted,  and,  if 
not,  the  repose  of  titles  demands  an  estop- 
pel. There  is  no  express  limitation  upon  the 
effect  of  the  Joint  deed  of  the  husband  and 
wife,  so  far  as  the  infancy  of  the  husband 
is  concerned;  and,  if  there  were,  we  pre- 
sume the  rule  that  such  conveyance  is  voida- 
ble, and  not  void,  would  obtain  for  every  rea- 
son that  those  are  so  held  where  the  wife  is 
a  minor.  This  paragraph  of  the  cross  com- 
plaint does  not  allege  a  return  of  the  pur- 
chase price  of  the  lands,  and  objection  is 
made  that  infancy  Is  a  personal  privilege,  and 
does  not  survive  to  privies  in  blood,  nor  to 
prIvIeB  in  estate;  and  therefore,  that  when 
Jane  Glllenwater  died,  never  having  disaf- 
firmed her  deed,  no  right  existed  In  the  ap- 
pellant to  assert  the  Infancy  of  his  mother  In 
avoidance  of  her  deed.  T*at  a  return  of  the 
purchase  money  is  essential  to  a  disaflBimaffce 
is  claimed  nnder  the  provisions  of  sections 
3364,  3365,  Rev.  St  1894  (sections  2944,  2945, 
Rev.  St  1881).  By  the  first  of  these  sections, 
where  the  conveyance  Is  "by  an  infant  feme 
covert  of  lands  belonging  to  her,  and  In  which 
sale  and  conveyance  her  husband  has  Joined, 
he  being  of  full  age,"  restoration  of  the  pur- 
chase money  is  required.  It  was  alleged  that 
Hugh  Glllenwater  was  not  of  full  age  when 
he  Joined  bis  infant  wife  In  her  conveyance. 
Whether  the  reasons  for  a  distinction  between 
the  cases  where  the  husband  is  over  and 
where  he  Is  under  his  majority  are  valid  Is  a 
legislative  question.  We  find  that  the  dis- 
tinction Is  made.  By  the  second  of  the  sec- 
tions above  referred  to  restoration  is  neces- 
sary In  all  sales  of  real  estate  by  an  in- 
fant who  dl8a£9rms,  "if  said  infant  falsely  rep- 
resented himself  •  •  •  to  be"  over  21 
years  of  age.  The  facts  pleaded  in  the  cross 
complaint  do  not  disclose  any  such  represen- 
tation. An  answer  to  the  third  paragraph 
of  cross  complaint  alleged  that  the  husband. 
Hugh,  falsely  misrepresented  his  age,  but 
that  answer  went  out  by  the  dismissal  of  that 
paragraph  of  cross  complaint  That  privies 
in  blood  may  avoid  the  voidable  contracts  of 
infants  and  persons  of  nnsonnd  mind  has 
been  frequently  held  and  recognized  In  this 
Btata  As  to  Infants,  see  Harbison  v.  Lemon, 
S  Blackf.  52;  Law  v.  Long,  supra;  Price  v. 
Jennings,  62  Ind.  111.  See,  also,  1  Devi. 
Deeds,  |  87;  10  Am.  &  Eng.  Enc  Law,  pp. 
637,  ^8.  As  to  non  compotes,  see  North- 
western, etc.,  Co.  T.  Blankenshlp,  94  Ind.  535; 
Somere  v.  Pumphreys,  24  Ind.  231;  and  cases 
cited  In  each.  It  is  the  rule,  also,  that  privies 
In  estate  -nay  avail  themselves  of  the  disabili- 
ty of  Infancy  or  Insanity  of  the  principal 
where  such  prlncliwl  has  theretofore,  or  does 
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eanctnrentlj  with  the  plea  of  the  privy,  dis- 
affirm, and  avoid  his  contract  The  mle  that 
Intency  la  a  personal  privilege,  and  Is  not  as- 
signable for  the  avoidance  of  contracts,  ap- 
plies to  those  cases  where  advantage  is 
sought  b7  one  who  is  hut  a  privy  in  estate. 
See  Pitcher  v.  Laycock,  7  Ind.  398;  Price  v. 
Jennings,  supra;  Shrock  v.  Growl,  83  Ind. 
243;  Boru>n  v.  Fouts,  15  Ind.  60,  Wright  v. 
Bundy,  11  Ind.  398;  Harris  v.  Ross,  112  Ind. 
314,  13  N.  E.  873.  We  conclude,  therefore, 
that  the  second  paragraph  of  croes-complaint 
was  not  subject  to  any  of  the  objections  urg- 
ed against  it 

There  is  much  discussion  ni>on  the  weight 
and  sufficiency  of  the  evldoice,  and  In  some 
instances  as  to  Its  admissibility.  Upon  the 
question  of  estoppel  against  the  appellant  be- 
cause of  false  representations  by  Hugh  Oil- 
lenwater  as  to  his  age,  it  is  sufficient  to  say 
that  no  such  question  is  in  the  case.  As  to 
the  sufficiency  of  the  evidence  upon  any  of 
the  questions  discussed,  opinion  need  here 
be  grlven,  since  another  trial  upon  the  theory 
essential  under  our  conclusions  wUl  probably 
avoid  all  such  questions.  The  judgment  of 
the  circuit  court  is  reversed,  with  instructions 
to  overrule  the  appellee's  demurrer  to  the  ap- 
pellant's first  and  second  paragraphs  of  cross 
complaint 

OMind.  U) 

COATS  V.  QOBDON  et  aL  i 

(BuDreme  Court  of  Indiamu    Not.  21,  1895.) 

BSTOFPBL — AOIIKBT  MABXIBD  WoMAN. 

The  fact  that  b  married  woman,  who  exe- 
cuted with  her  husband,  to  secure  a  debt  of  the 
hasband,  a  mortgage  on  land  owned  by  ha  and 
him  as  tenants  by  entireties,  linew  tlutt  the  mort- 
gage as  to  her  was  invAlid.  and  took  no  steps  to 
notify  the  mortgagee  of  her  interest  in  the  land, 
will  not  estop  lier  from  denying  the  absolute  own- 
ership of  the  hasband  in  it 

Appeal  from  circuit  court  Steuben  county; 
8.  A.  Powers,  Judge. 

Action  by  Mate  L.  Coats  against  Theron  A. 
Gordon  and  another  to  cancel  a  mortgage. 
Judgment  for  defendants.  Plaintiff  appeals. 
Reven«ed. 

GUne  &  Dawson  and  Robt  W.  McBride, 
for  appellant.  Frank  S.  Roby  and  N.  W. 
Gilbert  for  appellees. 

HACKNBT,  J.  The  appellant  and  her  hus- 
band executed  their  joint  mortgage  of  cer- 
tain real  estate  to  secure  to  the  appellee 
Gordon  a  promissory  note  by  said  husband 
to  said  Gordon.  The  note  and  mortgage 
were  assigned  to  the  appellee  Carver,  who, 
by  cross  complaint,  sought  a  judgment 
against  said  husband,  and  also  a  foreclo- 
sure  against  him  and  the  appellant  The 
complaint  was  by  the  appellant  for  a  cancel- 
lation of  the  mortgage,  and  the  theory  there- 
of was  that  said  real  estate,  at  the  date  of 
said  mortgage,  was  owned  by  her  and  her 
husband  as  tenants  by  entireties;  that  the 
debt  was  that  of  her  husband,  and  that  her  re- 

llUhearlac  denied,  43  N.  B.  U2t. 


latlon  thereto  was,  by  reason  of  the  execu- 
tion of  said  mortgage,  that  of  a  surety.  The 
answer  and  the  cross  complaint  were  apon 
the  theory  that  the  appellant  had  been  es- 
topped to  claim  the  ownership  of  said  real 
estate.  The  question  for  decision  arises  In 
various  forms,  but  for  the  purposes  of  the 
case  may  be  considered  npon  the  special  find- 
ings. It  was  specially  found  that  at  the 
date  of  the  execution  of  the  mortgage  the 
appellant  and  her  husband  owned  the  real 
estate  as  tenants  by  entireties;  that  their 
deed  had  not  then  been  placed  upon  record; 
that  the  husband,  who  was  Insolvent  de- 
sired to  and  did  purchase  a  horse  from  Gor- 
don, and  executed  his  individual  note  for  the 
purchase  price;  that  the  appellant  received 
no  interest  in  said  horse,  or  benefit  there- 
from; that  the  appellant  at  the  time  of  the 
execution  of  said  mortgage,  well  Imew  that 
It  was  invalid;  she  knew  that  it  was  the 
Intent  and  purpose  of  her  husband  to  deliver 
the  same  to  said  Gordon,  and  to  receive  said 
horse;  that  she  permitted  her  husband  to 
take  said  mortgage  to  the  said  Gordon,  who 
resided  11  miles  distant  and  to  deliver  the 
same  to  Gordon  in  her  absence.  It  Is  fur- 
ther found  that  the  appellant's  husband, 
both  before  and  after  the  execatl<ni  of  said 
mortgage,  represented  to  Gordon  that  tte 
was  the  owner,  in  his  own  right  of  said  real 
estate,  and  that  from  its  value  and  the  at>- 
sence  of  liens  It  was  ample  security  for  said 
note.  There  were  also  findings  as  to  Gor- 
don's reliance  upon  the  representations  of 
Coats,  and,  after  finding  the  sum  due  npon 
the  note,  U  was  stated,  as  oonclnsions  of 
law,  that  the  appellant  was  not  entitled  to 
recover,  and  that  Gordon  should  recover  up- 
on his  cross  complaint  The  appellees  seek 
to  uphold  the  conclusions  of  the  trial  court 
upon  the  theory  that  the  appellant  waa,  by 
the  facts  found,  estopped  to  deny  the  abso- 
lute ownership,  by  her  husband,  of  said  real 
estate.  On  behalf  of  the  appellant  It  la 
claimed  that  she  was  but  a  surety  for  the 
debt  of  her  husband,— a  fact  apparent  upon 
the  face  of  the  transaction;  that  under  sec- 
tion 5119,  Rev.  St  1881  (section  6864,  Rev. 
St  1894),  she  had  no  power  to  become  a 
surety  for  the  debt  of  another;  and  that  the 
facts  fonnd  do  not  constitute  an  estoppel 
against  her.  The  facts  found  connect  the 
appellant  with  the  transaction  only  in  the 
execution  of  the  mortgage.  No  afllrmative 
act  or  declaration  of  hers  beyond  the  execu- 
tion of  the  mortgage  can  be  considered  in  de- 
termining the  existence  of  an  estoppel.  She 
received  no  part  of  the  consideration.  The 
form  of  the  transaction,  and  the  intention  of 
her  husband  and  of  Gordon,  was  to  consti- 
tute the  husband  the  principal  debtor.  The 
negative  elements  of  the  estoppel  urged  are 
that  when  the  appellant  executed  the  mort- 
gage she  knew  it  to  be  invalid,  and  that  she 
remained  at  home,  permitting  her  husband 
to  go  to  Gordon,  11  miles  distant,  and  deliver 
the  mortgage  aa  aecorltar  for  the  debt,  and 


Digitized  by 


Google 


laAi 


PALMES  «.  KOLTIKQ. 


1045 


failed  to  notify  Gordon  that  she  was,  as  to 
said  real  estate,  a  tenant  by  entirety  with 
her  husband.  Gonnsel  suggest  no  doubt  that 
the  case  falls  within  section  6119,  Rev.  St 
1881  (section  6964,  Rev.  St.  1894),  nnless  an 
estoppel  was  made  out  The  appellant's 
knowledge  of  the  invalidity  of  the  mortgage 
was  but  a  knowledge  of  the  law,  which,  in 
legal  contemplatl<Hi,  was  known  also  by  Gor- 
don. The  representations  of  the  husband 
were  not  found  to  have  been  by  the  authori- 
ty or  with  the  knowledge  of  the  appellant, 
and  do  not  enter  into  the  facts  tending  to 
establish  an  estoppel  as  against  the  wife. 
In  Vorels  v.  Nussbaum,  ISl  Ind.  267,  31  N. 
E.  70,  it  was  held  that  a  married  woman  was 
not  estopped  to  assert  the  invalidity  of  bet 
note,  payable  in  bank,  and  negotiated  before 
maturity,  together  with  the  mortgage  of  her 
real  estate,  where,  in  fact,  the  consideration 
was  not  for  her  benefit,  but  was  for  the  use 
and  benefit  of  her  husband.  It  was  denied 
that  any  statement  in  the  paper  as  to  the 
character  of  her  obligation  could  estop  her 
to  set  up,  as  against  an  Innocent  holder,  her 
true  relationship  to  the  obligation.  It  was 
said  that  "the  cases  in  which  married  wo- 
men have  been  estopped  from  claiming  the 
protection  of  the  statute  are  cases  where 
some  stetement,  affidavit,  or  representation 
has  been  made  by  the  party  to  be  estopjted, 
which  has  been  in  good  faith  relied  upon  by 
the  other  contracting  party,  so  that  to  per- 
mit her  to  show  the  truth  would  be  to  assist 
in  the  perpetration  of  a  fraud."  In  Vogel  v. 
Lelchner,  102  Ind.  66,  1  N.  E.  664,  It  was 
held  that  a  married  woman  could  not  be  es- 
topped by  the  mere  form  of  the  contract, 
and  it  was  there  said:  "A  person  may  not 
deal  with  a  wife,  with  knowledge  of  the  fact, 
and  of  her  want  of  i>ower  to  bind  herself  for 
the  benefit  of  others,  and,  relying  upon  the 
form  of  the  contract,  assert  that  he  had  no 
knowledge  of  her  actual  relation  to  the 
transaction.  He  should  have  Inquired.  Aft- 
er inquiry,  he  may  govern  himself  according 
to  the  facte  or  the  Information  received  from 
her."  We  are  aware  that  recent  cases  have 
modified  the  rule  above  quoted  so  far  as  it 
applies  to  dealings  direcUy  with  and  appar- 
ently on  behalf  of  the  wife  In  her  separate 
Interest  This  case,  however,  does  not  fall 
within  the  modification.  In  Cupp  v.  Camp- 
bell. 103  Ind.  213,  2  N.  B.  665,  it  was  said: 
"One  contracting  an  Incumbrance  on  the  es- 
tate of  a  married  woman  cannot,  however, 
deal  with  her  at  arm's  length,  knowing  that 
she  is  married,  and  that  by  law  she  is  pro- 
hibited from  contracting  for  the  benefit  of 
another;  and,  knowing  that  she  is  about  to 
incnmber  her  separate  estete  in  his  favor,  he 
is  bonnd  to  inquire  concerning  the  considera- 
tion, and  ascertein,  If  he  may,  by  reasons^ 
ble  Inquiry  from  her,  whether  it  is  for  her 
benefit  or  for  the  benefit  of  another;  and, 
unless  misled  by  the  conduct  or  representa- 
tions of  the  wife,  he  will  be  held  to  have  ac- 
quired a  knowledge  of  the  facte  which  pru- 


dent Inquiry  would  hare  disclosed."  So  it 
may  be  said,  we  think,  that  when  accepting 
the  mortgage  of  a  married  woman  to  secure 
the  debt  of  her  husband,  with  knowledge 
that  it  is  executed  for  that  purpose,  and  that 
the  wife  has  no  power  to  Incumber  her  lands 
for  any  such  purpose,  he  is  equally  bound  to 
make  inquiry  of  her,  or  from  some  sonroe 
that  will  bind  her,  as  to  her  Interest  in  the 
lands,  and  thereby  to  acquaint  himself  with 
the  facte  upon  which  his  action  may  be 
taken,  and  upon  which  he  may  assert  that 
diligence  required  of  him  who  pleads  an  es- 
toppeL  Here  the  appellee  Gordon,  without 
inquiry  from  the  appellant,  and  without  an 
examination  of  the  records,  placed  his  con- 
fidence In  the  stetemente  of  Ckwts,  parted 
with  bis  horse,  and  accepted  an  Invalid 
mortgage.  No  statement  and  no  conduct  of 
the  appellant,  as  we  have  shown,  in  addU 
tlon  to  the  form  and  character  of  the  mort- 
gage, were  relied  upon  by  the  appellee  Gor- 
don as  concluding  the  appellant  in  the  trans- 
action with  her  husband.  If  the  failure  of 
the  appellant  to  seek  out  and  notify  Gordon 
that  the  property  was  not  that  of  ner  hus- 
band is  such  as,  standing  by  itself,  would 
estop  her  to  claim  the  ownership  thereof^ 
the  statutory  provision  (section  6119,  Rev. 
St  1881;  secUon  6964,  Rev.  St  1894)  which 
declares  any  such  contract  void  would  be- 
come a  dead  letter.  There  would  then  be  no 
case,  where  the  wife  knew  of  her  ownership, 
and  failed  to  notify  the  creditor,  that  the 
stetute  would  protect  her.  Such  mortgages 
have  time  and  again  been  held  void.  See 
Allen  V.  Davis,  101  Ind.  187;  Vogel  v.  Leich- 
ner,  supra;  Warey  v.  Forst,  102  Ind.  205,  26 
N.  B.  87;  Brown  v.  Will,  103  Ind.  71,  2  N.  B. 
283;  Cupp  V.  Campbell,  supra;  Engler  T. 
Acker,  106  Ind.  223,  9  N.  B.  S42;  Jones  v. 
Ewing,  107  Ind.  813,  6  N.  B.  819;  Wolf  v. 
Zimmerman,  127  Ind.  486,  26  N.  B.  173.  It  la 
true  that  a  married  woman  may  be  bound  by 
an  estoppel  in  pals,  but  since  the  duty  reste 
upon  the  person  dealing  with  her  to  Inquire 
of  her,  or  from  some  source  which  wUI  bind 
her,  as  to  her  relations  to  the  contract,  and 
since  it  is  his  duty  to  show  that  the  contract 
Is  one  which  she  Is  not  forbidden  to  make, 
such  person  is  in  no  position  to  claim  an  es- 
toppel when  he  had  neglected  to  so  inquire 
as  to  her  interesto  and  her  right  to  make 
the  contract,  but  has  blindly  accepted  the 
false  statements  of  another.  The  judgment 
is  reversed,  with  instructions  to  sustain  the 
motion  of  the  appellant  for  Judgment  in  ber 
favor  upon  the  special  findings. 


cu  Ind.  i«P'  nu 

PALMER  V.  NOLTINO  et  al. 
(Appellate  Court  of  Indiana.    Nov.  22, 1895.) 

StBUT    BPRINKbTHQ — ASSESSMBNTS— LlEH— FoB» 
CLOSURE — AtTOHNBT'B  FeES. 

1.  Rev.  St  1894.  i  8861,  provides  that  the 
cost  of  stireet  sprinkliiiK  ahtU  be  ootessed  pro 
rate  agaiiut  "the  property  holders''  along  the  Uui' 
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of  such  street  "as  the  cost  of  street  improvements 
Is  assessed,"  and  section  8882  provides  that  the 
rights  of  contractors  and  the  liability  of  the  city 
with  regard  to  street  sprinkling  "shall  be  the 
same  as  in  the  case  of  street  improvement  assess- 
ments." Id.  8  Si846,  makes  assessments  for 
street  improvements  liens  on  abutting  property. 
Held,  that  assessments  for  sprinkling  were  liens 
on  the  abutting  property  ,and  not  merely  personal 
claims  against  the  property  owners. 

2.  Rev.  St.  1»)4,  8  8844,  provides  that  the 
lien  for  street  improvements  shall  include  costs  of 
foreclosure  and  reasonable  attorney's  fees.  Held, 
that  on  foreclosure  of  a  lien  for  street  sprinkling 
plaintiff  was  entitied  to  reasonable  attorney's 
fees. 

Appeal  from  superior  court,  Marlon  county; 
3.  L.  McMaaters,  Judge. 

Action  by  Henry  T.  Noltlng  and  others 
against  Elizabeth  O.  Palmer  to  foreclose  a 
lien  for  street-sprinkling  assessments.  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Affirmed. 

Hammond  &  Rogers  and  D.  H.  Bowles,  for 
appellant    S.  M.  Rlcbcredt,  for  appeUeos. 

GAVIN,  J.  Section  8860,  Rev.  St.  1894,  be- 
ing section  89  of  the  law  known  as  the  "In- 
dianapolis Charter"  (Iaws  1891,  p.  187),  au- 
thorizes the  board  of  pubUc  works  to  let  con- 
tracts that  the  streets,  etc.,  of  the  city  may 
be  swept  or  sprinkled.  Section  3861  provides 
that  "the  cost  of  such  sprinkling  or  sweq;>ing 
shall  be  assessed  pro  rata  against  the  prop- 
erty holders  along  the  line  of  such  street, 
alley  or  public  place,  as  the  cost  of  street 
Improvements  Is  assessed,  except  that  such 
city  shall  not  be  liable  to  pay  for  the  sprink- 
ling or  sweeping  of  any  street  or  alley  cross- 
ings, but  the  total  cost  of  such  sprinkling 
shall  be  paid  for  by  the  abutting  property 
holders."  By  section  3862  it  la  declared: 
"The  duties  of  the  department  of  finance  and 
of  the  treasure,  the  rights  of  contractors, 
and  the  liabilities  of  such  city  in  relation  to 
such  street  sprinkling  or  sweeping  assess- 
ments, shall  be  the  same  as  in  the  case  of 
street  Improvement  assessments."  But  the 
InstaUment  mode  of  payment  Is  expressly 
excluded.  The  position  taken  by  appellant 
is  that  the  law  creates  only  a  personal  lia- 
bility, and  not  a  lien  upon  the  real  estate,  and 
that  the  court  below  acquired  no  jurisdiction 
over  appellant,  she  being  a  nonresident  and 
the  notice  being  by  publication  merely.  By 
the  law  relating  to  street  improvements  then 
In  force,  It  is  provided  that  the  cost  shall  be 
estimated  by  the  running  foot,  and  the  total 
cost,  exclusive  of  one-half  the  cost  of  street 
and  alley  intersections,  apportioned  "upon  the 
lands  or  lots  abutting  thereon."  Provision  is 
made  for  the  payment  of  the  other  half  of 
the  cost  of  street  and  alley  intersections.  It 
Is  further  directed,  referring  to  the  entire 
cost,  that  the  city  shall  be  liable  to  the  con- 
tractor for  the  contract  price,  to  the  extent 
of  moneys  actually  received,  and  that  "the 
owners  of  property  bordering  on  such  street 
or  alley  shall  be  liable  to  the  city  for  th^r 
proporti<»  of  the  cost,  exclusive  of  one-half 


the  cost  of  street  and  alley  fntenecUoos,  hi 
the  ratio  of  tbe  front  Une  of  their  land  <x  Mb, 
whether  platted  or  not,  owned  by^  them,  to 
the  whole  cost  of  the  improvement  for  that 
part  of  said  street  or  alley  on  which  said 
lands  or  lots  are  located  and  which  is  onlfonn 
In  extent  and  quality  of  Improvement.  •  •  • 
Said  city  shall  have  separate  and  several  lienc 
upon  such  lands  or  lots  from  the  time  the 
contract  for  such  Improvement  Is  finally  let, 
for  the  respective  assessments  against  each 
lot  or  parcel  of  land."  Rev.  St  1894,  S  384.x 
"liOts  or  lands  bordering  on  such  street  or  al- 
ley shall  be  assessed  and  liable  to  the  pay- 
ment of  such  assessment  primarily.  •  •  * 
This  section  shall  be  deemed  to  Include  the 
assessment,  principal  and  Interest,  together 
with  costa  of  foreclosure  and  a  reasonabltf 
attorney's  fee."  Id.  i  3846.  After  authoriz- 
ing the  issue  of  bonds  in  certain  cases,  it  \s 
further  provided  in  section  3853  that  "the 
owner  of  the  bonds  hereinbefore  provided 
for,  or  In  case  no  bonds  have  been  Issued, 
thea  the  person  to  whom  Is  due  and  owing 
the  amount  of  such  unpaid  assessment  for  the 
performance  of  such  worb,  shall  have  the 
right  to  proceed  in  any  court  of  competent 
Jurisdiction  to  foreclose  the  llaia  or  unpaid 
assessments,  recovering  Interest,  cost  and  a 
reasonable  attorney's  fee,  and  to  have  tite  pro- 
ceeds  of  the  sale  applied  on  his  claim." 

It  Is  the  duty  of  the  board  of  public  works 
to  make  out  an  assessment  roll,  with  names 
of  property  owners  and  descriptions  of  prop- 
erty adjoining  the  place  of  the  Improvement 
with  the  pro  rata  assessment  against  each 
piece  of  property.  Tills,  when  comideted. 
must  be  delivered  to  the  department  of 
finance,  whose  duty  It  Is,  on  completion  of  the 
work,  to  deliver  to  the  treasurer  a  copy, 
which  constitutes  the  local  assessment  dupli- 
cate, upon  which  must  be  appropriate  col- 
umns and  a  place  for  the  satiafiaction'of  the 
Hen.  It  Is  the  duty  of  the  treasurer,  upon 
payment,  to  enter  the  proper  credit  and  sat- 
isfaction thereon.  Sections  3848,  S849.  Coun- 
sel dwell  earnestly  upon  the  language  of  the 
sprinkling  statute,  that  the  cost  shall  be  as- 
sessed against  the  "property  holders,"  and 
would  give  It  such  controlling  force  as  to  ex- 
clude the  creation  of  a  lien  by  the  further 
provisions  of  the  statute.  We  are,  however, 
unable  to  see  that  an  assessment  against  the 
"property  holders"  necessarily  excludes  the 
existence  of  a  lien  upon  the  property  to  secure 
the  payment  of  the  assessment.  On  the  con- 
trary, taking  all  the  provisions  of  the  statute 
together,  it  seems  clear  to  us  that  the  legis- 
lature not  only  intended  that  It  should  be 
thus  secured,  but  has  plainly  expressed  this 
Intention.  Under  the  street-improv«nent  law 
both  the  city  and  the  contractor  are  given 
liens  upon  the  property  adjoining  the  Im- 
provement, and  the  contractor  ia  given  the 
"right  to  proceed  in  any  court  to  foredoae 
the  liens,"  etc.  We  do  not  see  how  the  pro- 
vision of  the  sprinkling  statute  that  "the 
rights  of  contractors  shall  be  the  same  as  In 
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<!aae  of  street  Improretnent  aBsettmenta"  cnn 
be  made  effective  or  carried  ont  UBieas  the 
Bprlnklins  contractor  be  given  a  right  to  a 
lien  Just  as  bag  been  granted  to  the  Improve- 
ment  cootractor.  Cknmael  refer  to  Sbarpe  T. 
Speir,  4  Hill,  76,  as  deciding  the  point  here 
involved.  We  do  not  so  read  It  Tbere  one 
assessment  was  to  be  "made  and  collected 
'In  the  same  manner  as  is  provided  for  assess- 
ing and  collecting'  street  expenses  'by  the 
8d  section  of  this  act.'"  That  "manner" 
was  by  distress  and  sale  of  goods  and  chat- 
tels. The  court  therefore  decided  that  a  col- 
lection by  sale  of  lands  authorized  In  the 
seventh  section  of  the  act  (Laws  1821,  p.  224) 
was  not  applicable  to  the  assessment  under 
consideration.  There  is  here  no  such  limita- 
tion upon  the  rights  of  the  contractor. 

We  cannot  regard  as  controlling,  in  appel- 
lant's favor,  the  fact  that  the  legislature  of 
1805.  after  the  qneation  here  raised  had  been 
made  public  and  cast  some  doubt  upon  the 
construction  of  the  statute,  In  amending  it, 
omitted  the  words  "property  holders,"  and 
BObstituted  "the  lots,  tracts  and  parcels  of 
land"  therefor.  We  are  the  rather  faiclined 
to  consider  that  by  the  change  of  phraseology 
the  legislature  desired  to  remove  what  little 
possibility  of  cavil  concerning  the  meaning  of 
the  statute  might  exist.  Neither  are  we  able 
to  agree  with  appellant  that  the  "daim"  of 
the  contractor  for  which  the  property  may  be 
sold  Is  the  assessment  only.  The  lien  In- 
cludes interest,  costs,  and  attorney's  fees, 
more  or  leas  of  which  necessarily  accnie  and 
attach  when  suit  is  brought.  Such  la  the  ex- 
pressed  will  of  the  legislature,  as  plainly 
written  as  it  possibly  could  be.  We  see  no 
way  open  to  the  courts  to  disregard  It  Judg- 
ment afSrmed. 


044  Ind.  835) 

TUCKER  V.  HYATT.  1 

(Supreme  Court  of  Indiana.    Nov.  21,  1895.) 

BviDSNCB— Fkoof   or  Baxdwritixo  —  Prbsomf- 

TIONS— Hakmi.ess  Error— Brsiob  or 

Marriage  PROMtsa. 

1.  On   an   iasne  as  to  the  genninenesa  of 

ElaintifiTi  aignatore  to  ■  release  pleaded  in  bar, 
«r  signatare  to  an  affidavit  for  a  change  of 
venne  and  her  verified  reply  of  non  eat  factum 
In  tile  action  may  lie  naed  aa  a  standard  with 
which  to  compare  the  diaputed  signature. 

2.  The  fact  that  a  witness  had  only  become 
acqiuinted  with  the  handwriting  of  a  person 
whose  signature  to  an  instrument  la  disputed 
since  the  opening  of  the  trial  is  not  in  itself 
enough  to  make  nis  evidence  aa.to  the  gennine- 
neas  of  the  handwriting  incompetent 

S.  On  an  isaue  as  to  the  genulneneaaof  plain- 
tifTa  signature  to  s  release  pleaded  in  bar.  lier 
counsel  may  submit  to  the  jury,  for  comparison  of 
signatures,  the  release  and  >i«r  verified  reply  of 
non  eat  factum,  without  offering  them  in  evi- 
dence, as  such  papers  are  a  part  of  the  record. 

4.  Where,  in  an  action  for  breach  of  mar- 
riage promiac,  plaintiff's  competency  to  enter  in- 
to the  marriage  contract  is  not  domed,  the  error, 
if  any,  in  admitting  a  decree  of  her  divorce  firom 
a  former  buslwnd.  is  harmless. 

5.  In  an  action  for  Itreacb  of  mnrringe  prom- 
ise, plaintiff  need  not  allege  or  prove  her  capad- 

1  Rehearing  dealed,  a  N.  B.  872. 


ty  to  «iter  into  the  inarrlastf  eentiaet,  as  mub 
capacity  will  be  preanmed. 

Appeal  from  dreuit  court,  Miami  county; 
H.  6.  Shirely,  Judge. 

Action  by  Imogene  Hyatt  against  Albert 
Tucker  for  breach  of  promise  of  marriage 
Judgment  for  plahitlff.  Defendant  appealsk 
Affirmed. 

Hiram  8.  Biggs,  L.  W.  Royse,  and  Wm. 
B.  McClintic,  for  appellant  J.  D.  Mcl.aren, 
E.  C.  Martindole,  and  F.  D.  Butler,  for  ap- 
pellee. 

HOWARD,  0.  J.  This  was  an  action 
brought  by  the  appellee  against  the  appellant 
for  damages  for  breach  of  promise  of  mar- 
riage. The  trial  resulted  in  a  verdict  for 
$C,000  in  favor  of  appellee,  upon  which  Judg- 
ment was  rendered.  Numerous  errors  ^re 
assigned  on  this  appeal,  but  counsel  diijcuss 
only  the  overruling  of  the  motion  for  a  new 
trial. 

To  the  corophilnt  of  appellee,  appelhint 
pleaded  a  written  release  of  the  marriage 
contract  claiming  that  such  release  had  been 
signed  by  ber  for  a  consideration  of  $300, 
The  appellee,  however,  denied  the  execution 
of  the  release,  and  evidence  went  to  the  Jury 
on  both  sides  of  the  Issue  so  formed.  The 
appellant  produced  three  witnesses,  Albert  L, 
Keysecker,  his  wife  (Luganda  Keysecker), 
and  Joseph  TiUman,  who  each  testified  that 
they  were  acquainted  with  the  handwriting 
of  the  am>ellee,  and  that  the  signature  to  the 
release  was  her  genuine  signature.  On  the 
cross-examination  of  these  witnesses  the 
court  permitted  api)ellee'8  counsel,  over  the 
objection  of  appellant  to  place  in  the  hands 
of  the  witnesses  the  appellee's  affidavit  for 
a  change  of  venue  and  her  verified  rtply  of 
non  est  factum,  and  have  the  witnesses  com- 
pare appellee's  signatures  to  those  papers 
with  the  signature  to  the  release.  It  is 
claimed  that  this  was  error.  In  Thomas  v. 
State,  103  Ind.  419,  2  N.  B.  808,  the  defend- 
ant denied  having  written  a  disputed  letter. 
On  cross-examination  he  was  shown  other  let- 
ters, and  asked  to  say  In  whose  handwriting 
they  were.  Objection  was  made  to  such 
cross-examination  on  the  ground  that  the  let- 
ters so  offered  for  comparison  "were  not  pa- 
pers In  the  case,  and  were  not  referred  to  In 
the  examination  In  chief."  The  letters  offer- 
ed for  comparison  were  not  admitted  to  be 
genuine,  but  there  was  evidence  to  show  that 
they  also  had  been  written  by  the  defendant. 
It  was  held  that  the  cross-examination  was 
proper.  So  In  1  Wbarv.  Ev.  (3d.  Ed.)  i  710,  it  Is 
said:  "There  Is  little  question  that  a  witness 
may  on  cross-examination  be  tested  by  putting 
to  him  other  writings,  not  admitted  in  evi- 
dence In  the  case,  and  asking  him  whether 
such  writings  are  In  the  same  band  with  that 
in  litigation."  The  rule  In  England,  as  fixed 
by  statute  (17  &  18  Vict  c.  1%,  i  27),  Is  tliat 
"comparison  of  a  disputed  writing  with  any 
writing  proved  to  the  satisfaction  ot  the 
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Judge  to  be  gennlne,  aball  be  permitted  to  be 
made  by  witnesses;  and  such  writings,  and 
tbe  evidence  of  witnesses  respecting  tlie 
same,  may  be  submitted  to  the  court  and 
Jury  as  evidence  of  the  genuineness,  or  other- 
wise, of  the  writing  in  dispute."  We  tliink 
there  can  be  little  doubt  that  In  this  state, 
after  some  fluctuation  in  our  declaions,  the 
rule  is  that  any  writings  admitted  to  be  gen- 
nine,  or  writings  which  are  properly  papers 
in  the  case  for  any  purpose,  may  be  used,  by 
way  of  comparison,  to  prove  or  disprove  the 
genuineness  of  the  writing  in  dispute.  Sewing- 
Mach.  Co.  T.  Gordon,  124  Ind.  495,  24  N.  E. 
1053;  McDonald  v.  McDonald  (at  this  term) 
41  N.  E.  336,  and  cases  cited.  The  writings 
used  for  comparison  In  the  case  at  bar,  being 
the  affidavit  made  by  appellee  for  a  change 
of  venue  and  her  verified  reply,  were  both 
"papers  in  the  case";  and  under  the  rule 
above  stated  it  was  not  error  to  allow  these 
papers  to  be  used  by  the  witnesses,  on  cross- 
examination,  to  compare  the  signatures  of 
appellee  thereto  with  the  signature  to  the  re- 
lease. 

Complaint  la  next  made  that  two  of  appel- 
lee's witnesses  were  allowed  to  testify  as  to 
the  genuineness  of  the  signature  to  the  re- 
lease, from  having  seen  appellee  write,  al- 
though their  knowledge  of  her  handwriting 
had  been  acquired  only  since  the  controversy 
began.  It  may  be  noted  that  appellant  open- 
ed the  way  for  this  line  of  evidence  by  call- 
ing witnesses  who  were  shown  to  have  only 
a  like  acquaintance  with  appellee's  handwrit- 
ing. Moreover,  it  does  not  appear  that  ap- 
pellee's handwriting  was  executed  on  any  of 
the  occasions  referred  to  for  the  purpose  of 
manufacturing  evidence  for  the  trial.  Tbe 
witnesses  simply  gave  the  facts  as  to  the 
source  of  their  acquaintance  with  the  hand- 
writing. The  weight  which  might  be  given 
the  evidence  was  a  question  for  the  Jury. 
The  mere  circumstance  that  a  witness  has 
become  acquainted  with  handwriting  since 
the  opening  of  a  trial  is  not  in  itself  enough  to 
make  his  evidence  as  to  the  genuineness  of  the 
handwriting  incompetent  We  do  not  think 
any  abuse  of  discretion  is  shown  in  the  ad- 
mission of  the  testimony  complained  of. 

Fault  is  also  found  that  counsel  for  appel- 
lee took  the  verified  reply  and  the  release, 
and  submitted  them  to  the  Jury  for  com- 
parison of  the  signatures.  These  papers 
were  a  part  of  the  record,  and  were  before 
the  court  and  Jury  for  all  proper  purposes. 
It  was  not  necessary  to  introduce  them  in  evi- 
dence. They  were  already  in  for  that  pur- 
pose, and  might  therefore  be  commented  on 
by  counsel  and  Inspected  by  the  Jury.  Colter 
V.  Galloway,  68  Ind.  219;  Boots  v.  Canine, 
94  Ind.  408;  BeU  v.  Pavey,  7  Ind.  App.  19, 
33  N.  B.  1011. 

Counsel  for  appellant  finally  contend  that 
the  court  erred  in  admitting  in  evidence  a 
transcript  of  the  record  and  decree  of  divorce 
of  the  appellee  from  her  former  husband,  as 
entered  in  the  circuit  court  of  the  county  of 


Otsego,  in  the  state  of  Michigan.  Kven  If  It 
was  error  for  any  reason  to  admit  this  evi- 
dence, the  error  was  harmless,  for  i^peUee'a 
competency  to  enter  into  the  marriage  con- 
tract with  appellant  was  not  denied.  Slie 
did  not  need  to  allege  or  prove  that  she  was 
a  woman,  that  she  was  of  marriageable  age. 
that  she  was  unmarried,  or  that  she  was  oth- 
erwise competent  to  enter  Into  a  contract  of 
marriage.  Her  capacity  to  enter  into  such 
contract  will  be  presumed,  in  the  absence  of 
averment  and  proof  to  the  contrary.  In 
Jones  V.  Layman,  123  Ind.  S69,  24  N.  E.  363. 
which  like  this  was  an  action  on  breach  of 
marriage  contract,  it  was  contended  that  the 
complaint  was  bad  because  it  was  not  al- 
leged that  the  parties  were  of  marriageable 
age.  The  court  said:  "There  is  nothing  in 
this  objection.  The  presumption  Is,  as  to 
all  contracts,  that  the  parties  were  competent 
to  contract,  until  the  contrary  Is  made  to  ap- 
pear." By  section  359,  Rev.  St  1894  (section 
856,  Rev.  St  1881),  It  is  provided  that  "all 
defenses,  except  the  mere  denial  of  the  facts 
alleged  by  the  plaintiff,  shall  be  pleaded  spe- 
cially." Appellee  was  not  required  to  allege 
her  capacity  to  enter  Into  the  contract  It 
was  for  appellant  to  plead  specially.  In  Inr. 
her  want  of  capacity.  "In  an  action  of  this 
kind,"  said  Lots,  J.,  in  Walker  v.  Johnson,  6 
Ind.  App.  600,  33  N.  B.  287,  and  84  N.  EL  100. 
also  an  action  for  breach  of  promise  of  mar- 
riage, "there  are  many  things  that  a  defend- 
ant may  plead  in  bar  of  a  recovery,  and  there 
are  many  things  that  he  may  give  In  mitiga- 
tion of  the  amount  of  recovery.  The  mle  is 
that  if  he  relies  on  a  matter  in  bar  he  most 
plead  it  specially."  AM)ellant  therefore,  not 
having  filed  an  answer  averring  appellee's 
want  of  competency  to  enter  into  the  mar- 
riage relation,  she  was  nnd»  no  obligation 
to  prove  such  competency.  But  even  if  such 
evidence  were  necessary  on  the  part  of  ^>- 
pellee,  we  are  of  opinion  that  the  certified 
copy  of  the  decree  of  the  Otsego  county, 
Mich.,  circuit  court— a  court  of  general  Juris- 
diction, and  having  a  judge,  a  clerk,  and  a 
seal,— OS  such  copy  is  set  out  In  the  record, 
was  sufficient  for  the  purpose  for  which  it 
was  offered.  The  proceedings  and  decree  are 
authenticated  by  the  clerk  and  judge  of  that 
court  as  required  by  the  act  of  congress  in 
such  case  made  and  provided.  Rev.  St  1894, 
i  458  (Rev.  St  1881,  {  454).  See,  also,  sec- 
tion 4T9,  Rev.  St  1894  (section  472.  Rev.  St 
1881);  BaUey  v.  Martin,  119  Ind.  103.  21  N. 
B.  846;  Teter  v.  Teter,  88  Ind.  494;  Hamilton 
V.  Shoaff,  99  Ind.  68.  No  available  error  ap- 
pearing, the  judgment  is  affirmed. 


(142  Ind.  smt 

CONSUMERS'  OIL  CO.  v.  NUNNEMAKER. 

(Supreme  Court  of  Indiana.    Not.  21,  1895.) 

Contracts— Rbstbaikt  op  Thabb. 

1.  A  contract  by  which  defendant  fonneriy 

a  dealer  in  oil  In  the  dty  of  H.,  agreed  to  refrain 

from   following  such  occupation  tar  five  yeus 
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within  the  state  of  Indiana,  the  city  of  Indianapo- 
lis ezceoted,  is  nnieasonable  and  Toid  as  a  re- 
tttriction  of  trade. 

2.  A  contract  by  which  one  formerly  dealing 
in  oil  in  the  city  of  H.  agreed  not  to  prosecute 
snch  bnsinew  wltliin  the  state  of  Indiana,  the  city 
of  Indianapolis  excepted,  for  the  t>eriod  of  five 
years,  is  not  divisible,  and,  being  void  as  to  the 
restriction  within  the  state,  is  Toid  as  to  the  re- 
striction in  the  dty  of  H. 

Appeal  from  circuit  court;  Lake  county;  J. 
H.  GlUett.  Judge 

Action  by  the  CSonBumers'  Oil  Company 
against  Ephralm  Nonnemaicer  for  an  Injunc- 
tion. From  an  order  sustaining  a  demuiTer 
to  the  complaint,  plaintiff  appeals.    Affirmed. 

Olds  &  Griffin,  for  appellant  W.  B.  Read- 
ing, ft>r  appellee. 

JORDAN,  J.  Appellant  Instituted  this  ac- 
tion to  enjoin  appellee  from  pursuing  the 
business  of  selling  oil  and  gasoline,  and  de- 
livering the  same  to  consumers,  in  the  city 
of  Hammond,  Ind.  The  action  was  com- 
menced upon  a  written  contract  made  and 
entered  Into  by  and  between  appellee  and 
«ne  H.  T.  Benham,  who  \a  described  as  "trua- 
tee  and  manager,"  on  the  Sd  day  of  February, 
1893.  The  complaint  avers:  "That  on  and 
prior  to  said  date  the  said  defendant  was  the 
owner  of  one  horse  and  one  spring  wagon, 
and  three  tanks,  and  harness,  cans,  and  other 
utensils,  for  use  in  his  said  business,  as 
hereinafter  alleged,  and  was  engaged  In  the 
business  of  a  retail  oil  and  gasoline  mer- 
chant, and  in  selling  and  delivering  oil  and 
gasoline  to  the  citizens  of  the  city  of  Ham- 
mond, in  Lake  county,  Ind.,  and  in  conduct- 
ing his  business  he  traveled  through  the 
streets  of  the  said  city  of  Hammond,  calling 
ui)on  residents  of  said  city,  at  their  places 
of  business  and  residences,  and  sold  and  de- 
livered them  oil  at  the  places  desired  by 
them  for  the  use  of  said  citizens.  That  he 
had  at  that  time  established  a  trade  in  busi- 
ness In  that  line.  That  upon  said  date  he 
entered  into  a  written  agreement  with  one 
Henry  T.  Benham,  described  In  said  con- 
tract as  'H.  T.  Benham,  trustee  and  man- 
ager,' a  copy  of  which  Is  attached  hereto  and 
marked  'Exhibit  A,'  and  made  a  part  here- 
of, by  which  contract  the  said  defendant,  in 
consideration  of  three  hundred  dollars  to  him 
in  hand  paid  by  said  Benham,  the  receipt  of 
which  was  acknowledged,  sold,  transferred, 
and  conveyed  to  the  said  Benham,  his  suc- 
cessors and  assigns,  all  his  right,  title,  and 
interest  in  and  to  bis  oil  and  gasoline  busi- 
ness and  plant,  including  the  good  will  and 
reputation  of  said  business,  and  all  and  sin- 
gular the  materials,  chattels,  and  personal 
property,  of  every  nature  and  kind  wlmtso- 
ever,  belonging  to,  or  In  any  way  pertaining 
or  used  In  or  about,  said  oil  and  gasoline 
business,  among  other  things  Including  one 
(1)  horse,  one  (1)  spring  wagon,  three  (3) 
tanks,  harness,  cans,  utensils,  etc.,  consist- 
ing of  everytlilng  used  by  the  said  defend- 
ant in  his  said  business;  and  the  said  defend- 


ant further  contracted  and  agreed  with  said 
Benham,  his  successors  and  assigns,  that  he, 
the  defendant,  would  not,  during  the  period 
of  five  years  then  next  ensuing  after  the  4th 
day  of  February,  1893,  do  anything  within  the 
state  of  Indiana,  outside  of  the  city  of  In- 
dlaiupolis,  in  the  line  of  selling  or  delivering 
oil  or  gasoline  to  the  houses  of  consumers, 
by  horse  and  wagon,  or  otherwise,  neither 
in  his  own  behalf,  nor  in  his  own  name,  nor 
in  connection  with  any  partnership  or  cor- 
poration, nor  as  the  agent  of  any  person, 
partnership,  or  corporation,  or  in  anywise  do 
anything  that  would  Interfere  with,  or  com- 
pete with,  or  work  against,  the  profit,  ad- 
vantage, and  business  of  the  said  Benliam, 
as  trustee  and  manager,  or  In  any  other  name 
or  style  whatever  which  he  might  assume, 
or  by  which  he  might  be  known,  or  his 
successors  or  assigns,  during  the  said  period 
of  five  years.  Said  defendant  further  cov- 
enanting and  agreeing  in  said  contract  that 
he  would  not,  during  said  period  of.  five 
yeans,  within  said  territory,  accept  any  em- 
ployment directly  or  indirectly,  nor  receive, 
stdldt,  or  fill  orders,  in  any  capacity  whatso- 
ever, for  any  oil  or  gasoline,  to  be  sold  direct 
to,  or  delivered  at  the  houses  and  places  of 
business  of,  consumers,  by  wagon  or  other 
conveyances,  after  the  manner  of  the  busi- 
ness hereintiefore  described  and  carried  on, 
as  aforesaid,  by  the  said  defendant  as  oil 
merchant  and  dealer,  or  as  commission  mer- 
chant or  agent;  and  further  agreed  that  he 
would  not  countenance,  promote,  or  encour- 
age the  business  of  any  competitor  of  the 
said  EL  T.  Benham,  trustee  and  manager,  or 
of  his  successors  or  assigns,  within  the  terri- 
toiy  aforesaid,  during  the  said  five  years 
aforesaid;  and  further  agreeing,  stipulating, 
and  authorizing  any  court  of  law  or  equity 
to  Interpose  its  authority  to  compel  the  per- 
formance of  said  contract  and  to  restrain  any 
breach  of  the  terms  thereof."  It  Is  further 
alleged  that  before  the  violation  of  the  con- 
tract in  question,  Benham  sold,  assigned, 
and  transferred  all  of  his  right,  title,  and 
Interest  in  and  to  the  property  so  purchased 
to  plaintiff,  a  coriraratlon  duly  organized  un- 
der the  laws  of  the  state  of  New  Jersey, 
and  also  assigned  and  transferred  the  writ- 
ten contract  and  all  right  title.  Interest,  and 
good  will  of  said  business,  in  the  territory 
aforesaid,  to  plaintiff.  It  further  avers  that 
the  dr^fendant  has  entered  into,  and  is  pur- 
suing, his  said  business  of  selling  and  de- 
livering oil  to  the  consumers  of  said  city  of 
Hammond,  in  violation  of  his  said  contract, 
and  is  threatening  to  so  continue,  in  viola- 
tion of  the  rights  of  plaintiff,  Inasmuch  as 
he  comes  in  competition  with  plaintlCT,  who 
is  engaged  in  the  same  business.  Appellee's 
insolvency  is  also  alleged,  and  a  copy  of  the 
c()ntract  is  filed  with  the  comphilnt  An  in- 
junction is  prayed  for,  to  restrain  the  ap- 
pellee from  further  ptursuing  his  business  In 
the  city  of  Hammond.  A  demurrer  for  in- 
sufficiency  of   facts    was   sustained   to   this 
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complaint,  and  tliis  rtding  of  the  conrt  to 
assigned  as  error. 

We  are  not  favored  with  a  brief  npon  ap- 
pellee's part,  bat  Infer  from  statements  In 
the  brief  of  the  learned  counsel  for  appellant 
that  the  contract  in  controversy  was  as- 
sailed by  the  appellee  upon  the  ground  that 
it  sought  to  prohibit  him  from  selling  and  de- 
livering oil  at  any  place  in  the  state  of  In- 
diana, outside  of  the  city  of  Indianapolis,  and 
constituted  an  unreasonable  restraint  upon 
trade,  and  was,  therefore.  Invalid,  and  not  en- 
forceable in  any  respect.  Appellant  contends 
that,  notwithstanding  the  territory  is  the  en- 
tire state  of  Indiana,  with  the  exception  men- 
tioned, In  which  appellee  is  restricted  from 
pursuing  his  business  as  an  oil  merchant,  the 
restraint  is  a  reasonable  limitation,  and  tliat 
the  complaint  based  upon  the  contract  In 
question  set  forth  a  sufficient  cause  of  action 
for  the  relief  thereby  sought.  It  is  settled 
that  a  contract  in  general  restraint  of  trade  Is 
invalid,  but  one  restraining  a  party  from  trad- 
ing within  reasonable  limits,  so  as  not  to  be 
injurious  to  the  interests  of  the  public,  is 
valid,  and  may  be  enforced  by  an  injunction, 
upon  a  proper  showing  of  facts.  Beard  v. 
Dennis,  6  Ind.  200;  Dufty  v.  Shoclcey,  11  Ind. 
70;  Splcer  v.  Hoop,  61  Ind.  365;  Baker  t. 
Pottmeyer,  75  Ind.  451;  Beatty  v.  C!oble  (at 
this  term)  41  K.  B.  890.  The  settled  rule,  as 
enunciated  by  the  American  and  English  de- 
cisions of  the  highest  courts,  seems  to  be 
that  where.  In  the  particular  case  before  the 
court,  the  restraint  in  controversy,  as  to  ter- 
ritory, appears  to  be  broader  or  larger  than 
Is  necessary  to  the  protection  of  the  party 
seeing  to  enforce  the  restrictive  contract,  It 
is  of  no  benefit  to  either  party,  but  In  that 
event  becomes  oppressive  upon  the  party 
against  whom  the  enforcement  is  sought,  and, 
being  oppressive,  the  law  regards  the  restric- 
tion as  unreasonable  and  injurious  to  the  In- 
terests of  the  public.  It  is  not  the  interests 
of  the  parties  alone  which  in  the  eye  of  the 
law  are  to  be  considered  the  true  test,  but  in 
each  particular  case,  under  the  facts,  the  Ju- 
dicial inquiry  is,  will  it  be  inimical  to  the 
public  interest?  If  so,  then,  and  in  tliat 
event,  the  agreement  must  be  held  as  hostile 
to  pnbllc  policy,  and  therefore  void.  Pnblic 
policy  is  that  principle  of  law  which  holds 
that  no  subject  or  citizen  can  lawfully  do 
that  which  has  a  tendency  to  be  injurious  to 
the  public,  or  against  the  public  good.  This 
principle  owes  its  existence  to  the  very 
sources  from  which  the  common  law  is  sup- 
plied. Greenh.  Pub.  Pol.  pp.  2,  3.  The  law 
regards  the  good  will  of  a  particular  trade 
or  business  as  a  species  of  property,  x>os8ess- 
Ing  a  maricet  value,  and  subject  to  sale  or  dis- 
posal. But  it  is  also  a  well-established  princi- 
ple of  law  and  public  policy  that,  where  a  per- 
son is  engaged  in  trading  or  other  legitimate 
pnrsnlts,  he  shall  not  be  unreasonably  fet- 
tered in  the  exercise  of  such  business,  and, 
when  he  sells  or  disposes  of  the  good  will  in- 
cident thereto,  the  law  will  only  sustain  such 


a  restraint  as  to  his  future  engagement  In 
such  business  or  pursuit  as  will  appear  to  be 
a  reasonable  space  of  interdicted  territory, 
and  what  are  such  reasonable  limits  Is  a 
question  of  law  for  the  court  to  determine, 
under  all  the  facts  and  circumstances  In  each 
particular  case.  In  support  of  the  several 
general  propositions  herein  asserted,  see  Wi- 
ley V.  Baumgarden,  97  Ind.  66,  and  authori- 
ties there  cited;  Lawrence  v.  Kidder,  lu 
Barb.  641;  Hubbard  v.  HlUer,  27  Mich.  15; 
Homer  v.  Graves,  7  Blng.  735;  Navigation 
Ca  V.  Winsor,  20  Wall.  64;  Taylor  v.  Blancb- 
ard,  13  Allen,  370;  Dunlop  v.  Gregory,  10 
N.  T.  241;  Greenh.  Pub.  Pol.  c.  6,  p.  6S3; 
3  Am.  &  Eng.  Enc  Law,  883,  and  autborities 
there  cited;  22  Am.  Law  Rev.  873-889;  Mal- 
lan  V.  May,  11  Mees.  &  W.  652.  In  the  case 
of  Dunlop  V.  Gregory,  supra,  the  court  of 
appeals  of  New  York  said:  "Contracts,  uik» 
whatever  consideration  made,  which  go  to 
the  total  restraint  of  trade  anywhere  in  the 
state,  are  void.  Such 'contracts  are  Injurions 
to  the  public,  and  operate  (q>pressively  npon 
one  party,  without  being  beneficial  to  the  oth- 
er. ••  •  The  contract,  to  be  upheld,  mnst 
appear  from  special  circumstances  to  be  rea- 
sonable and  useful,  and  the  restraint  of  the 
covenanter  must  not  be  larger  than  is  neces- 
sary for  the  protection  of  the  covenantee  in 
the  enjoyment  of  his  trade  or  business."  In 
the  case  of  Taylw  v.  Blanchard,  supra,  it 
was  held  that  an  agreement  not  to  set  np.  ex- 
ercise, or  carry  on  the  trade  or  business  of 
manufacturing  or  selling  shoe  cutters  at  any 
place  within  the  commonwealth  of  Biaasa- 
chusetts  was  void.  In  the  case  of  More  t. 
Bonnet,  40  Cal.  251,  a  stipulation  not  to  en- 
gage in  a  business  of  a  particular  kind  In  the 
county  or  city  of  San  Francisco  or  state  of 
California  was  held  to  be  void.  In  Law- 
rence V.  Kidder,  supra,  a  covenant  not  to 
conduct  the  business  of  manufacturing  or 
trading  in  palm  leaf  beds  or  mattresses  in  the 
state  of  New  York  west  of  Albany  was  held 
to  be  Invalid.  In  Price  v.  Green,  16  Mees. 
A  W.  346,  a  contract  not  to  carry  on  the 
perfume  business  within  600  miles  ot  Lon- 
don was  adjudged  void.  In  Homerv.  Graves, 
supra,  an  agreement  not  to  practice  dentis- 
try within  a  district  200  miles  in  diame- 
ter was  hdd  to  be  void.  In  Beal  v.  Chase. 
31  Mich.  490,  where  it  appeared  ttiat  the 
obIlg(M:  sold  a  printing  establishment,  and  the 
business  thereof,  which  extended  over  the  en- 
tire state,  a  covenant  not  to  engage  in  the 
same  business  in  that  state  so  long  as  the 
vendee  shonld  continue  in  the  business  at  the 
place  of  sale,  under  the  circumstances,  was 
held  to  be  reasonable  and  valid.  In  RousU- 
lon  V.  RouslUon,  reported  in  14  Ch.  Div.  351. 
the  English  court  of  chancery  held  that  tliere 
to  no  "hard  and  fast"  rule  holding  contracts 
of  this  character,  unlimited  as  to  space,  vmd, 
but  that  the  validity  depends  upon  the  rea- 
sonableness of  the  contract;  and,  where  it 
appears  that  the  broad  restriction  is  reason- 
ably necessary  for  the  full  protection  of  the 
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eootiactee,  It  will  be  sustained.  In  a  recent 
BogUsb  decision  in  tbe  appeal  of  Nordenfelt 
V.  Maxim  Nordenfelt,  etc.,  Co.  [1894]  App. 
Oas.  535,  where  a  patentee  and  manufacturer 
of  guns  and  ammunition  for  war  purposes 
transferred  his  patent  to  a  company,  and 
covenanted  with  the  latter  not  to  engage  In 
that  business  for  a  term  of  25  years.  It  was 
beld  that,  owing  to  the  nature  of  the  busi- 
ness, and  the  limited  number  of  cust(Mners  to 
whom  sales  might  be  made,  ctmflned  main- 
ly to  governments  of  countries,  the  restraint 
imiK)sed  in  that  case  was  not  larger  than  was 
necessary  for  the  protection  of  the  contractee, 
and  not  injurious  to  the  public  interest. 

These  decisions  serve  to  Illustrate  the  man- 
ner in  which  the  courts,  under  varied  drcom- 
atances,  have  been,  and  are.  Inclined  to  view 
such  contracts.  The  rule  in  quratlon,  in  its 
application  by  the  courts  In  later  decisions,  to 
an  extent,  seems  to  have  beea  modified,  and 
is  made  to  yield,  in  some  nspecta,  to  tbe  na- 
ture or  character  of  the  particular  trade  or 
business,  and  the  territory  over  whldi  It  ex- 
tends at  the  time  of  the  sale  of  the  good  will. 
Cases  do  and  will  arise,  as,  for  instance,  in 
Beal  V.  Chase,  supra,  and  Nordenfelt  v.  Maxim 
Nordenfelt  etc  Co.,  supra,  where  the  par- 
ticular business  has  been  buUt  up  so  as  to 
extend  over  an  entire  district  or  state,  and 
sometimes  beyond,  or  where,  from  its  nature, 
the  number  of  those  who  patronize  It  are  com- 
paratively of  a  limited  number,  and  where, 
consequently,  broad  or  enlarged  restrictions 
are  considered  as  reasonably  necessary  for 
the  desired  protection,  and  are  therefore  sus- 
tained. 

Viewed,  then,  in  the  light  of  the  authorities 
cited  herein,  how  stands  the  case  at  bar?  It 
appears,  and  is  conceded  by  appellant,  that  the 
particular  business  or  trade  in  which  appellee 
was  engaged  at  the  time  he  sold  out  and  exe- 
cuted tbe  contract  in  controversy  was  confined 
to  the  limits  of  tbe  city  of  Hammond.  There 
Is  no  contention  that  it  extended  to  any  other 
parts  of  the  state,  beyond  these  limits.  Nei- 
ther from  tbe  nature  of  the  business,  nor  other- 
wise, does  it  appear  that  it  was  necessary  for 
tbe  protection  of  appellant  that  the  appellee 
should  be  prohibited  from  engaging  thereUi  at 
any  and  all  places  in  the  state,  other  than  the 
city  of  Indianapolis.  It  is  a  matter  of  general 
knowledge  that  there  are  numerous  consumers 
of  oil  for  fuel  and  illuminating  purposes  in 
this  great  and  growing  state,  and  it  is  mani- 
festly to  their  interest  that  there  should  be 
competition  in  the  selling  of  the  same,  at  least, 
that  the  price  thereof  may  be  reasonable.  The 
enlarged  covenant  of  restraint  as  to  territory, 
it  is  obvious,  was  unnecessary  under  tbe  cir- 
cumstances. It  could  serve  no  purpose,  ex- 
cept as  a  tendency  towards  a  monopoly  of  the 
business.  If  appellant  could  buy  out  appellee, 
and  restrict  him  In  this  manner,  it  might  pro- 
ceed to  do  so  to  every  other  person  In  the 
whole  state  engaged  in  a  similar  business; 
and,  eventually,  reduce  the  sale  of  oils  In  the 
state  to  comparatively  few  hands,  or,  possibly, 
to  Its  own  absolute  control,  and  thus  virtually 


stifle  legitimate  competition.  The  law  has  al- 
ways been  hostile  to  the  creation  of  monopo- 
lies, when  they  tend  to  Impair  the  Interest  of 
the  publla  It  is  elementary  that  whatever 
is  injurious  to  or  against  the  public  good  Is 
void  on  the  ground  of  public  policy.  This  pol- 
icy unquestionably  favors  competition  in  trade, 
to  the  end  that  its  commodities  may  be  afford- 
ed to  the  consumer  as  cheaply  as  possible,  and 
is  opposed  to  monopolies,  which  tend  to  ad- 
vance prices,  to  the  Injury  of  the  public  In 
generaL  Salt  Co.  t.  Guthrie,  85  Ohio  St  666; 
People  V.  Chicago  Gas  Trust  Co.,  130  lU.  268, 
22  N.  E.  Tg& 

Appellant  apparently  Insists  that  the  con- 
tract may  at  least  be  held  enforceable  against 
appellee  In  the  city  of  Hammond,  and  cites 
Peltz  V.  Eichele,  62  Ho.  171.  In  that  case 
the  agreement  was  not  to  enter  Into  the  manu- 
facture of  matches  in  the  dty  of  St  Louis, 
or  any  other  place,  for  five  years.  The  stipu- 
lation as  to  St  Louis  was  sustained,  upon  the 
ground  that  It  was  reasonable,  and  could  be 
separated  from  the  otlier  dansfc  It  is  a  rec- 
ognized principle  that  when  a  contract  is  or 
can  be  so  separated  in  parts  as  to  constitute 
two  agreements,  one  illegal  and  the  otbet  legal, 
the  latter  may  be  enforced,  and  the  transaction 
pro  tanto  sustained.  But  It  is  otherwise  where 
the  contract  in  Its  nature  Is  not  divisible. 
Beard  t.  Dennis^  supra;  Wiley  v.  Bamngar- 
den,  supra.  Tbe  c(mtract  before  us  is  not  of 
this  character,  and  does  not  come  within  Hie 
provisions  of  the  rule  stated,  and  it  must  ei- 
ther stand  or  fall  as  an  entirety.  The  restraint 
of  the  trade  or  business,  as  therein  stipulated 
as  to  territory,  under  the  circumstances,  was 
manifestly  too  large,  and  is  therefore  in  viola- 
tion of  the  principles  of  public  policy  to  which 
we  have  referred,  and  consequently  void,  and 
cannot  in  any  respect  be  enforced.  Judgment 
affirmed. 


(U  Ind.  App.  485) 
CLE\'BLAND.  0.,  0.  &  ST.  L.  EY.  CO.  v. 
MARTIN. 

(Aopellate  Court  of  Indiana.    Nov.  6,  1895.) 

BpECIIL       VsBDICT  —  SorFIOIBKCT  —  SUPPLTIXS 

Omissions  —  Mister    and    Sbbvant— Costis- 

VATION    or    ReUATION    SDRISO    DiKNEB    iNTBIt- 
▼AI.. 

1.  A  jury  found  by  spedal  verdict  that  de- 
ceased was  a  section  hand  employed  on  de- 
fendant's traclcs;  that  as  tbe  time  given  for 
dinner  was  short  he  and  his  coemploySs  had 
lonir  been  in  the  habit  of  eating  titeir  dinners  in 
a  Damn  honse  in  the  vicinity,  lielonging  to  de- 
fendant: that  they  so  used  the  pump  house  by 
authority  of  theii  foreman,  on  the  invitation  of 
the  person  in  charge  of  the  house,  and  without 
objection  on  defendant's  part;  that  deceased, 
while  so  eating  liia  dinner,  was  killed  bv  the  ex- 
plosion of  a  defective  boiler.  Held,  that  such 
verdict  does  not  sustain  a  judgment  against  de- 
fendant because  of  failure  to  find  that  deceased 
was  in  the  house  in  the  line  of  his  duty,  by  the 
invitation  of  defendant. 

2.  Though  tbe  shortness  of  the  time  allowed 
for  dinner,  the  inclemency  of  the  weather,  the 
convenience  of  the  pump  house,  and  its  long  use 
bv  the  section  hands  bb  a  place  of  eating,  might 
authorize  the  inference  that  decedent  was  there 
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hr  inured  Invitation  of  defendant,  tiiese  facts 
wonld  not  in  the  absence  of  such  finding,  warrant 
the  coiut  in  supplying  the  omiBsion  by  intend- 
ment 

3.  Where  so  brief  an  interval  is  allowed  a 
milroad  section  hand,  in  which  to  eat  his  dinner, 
that  he  cannot  leave  the  premises  for  that  par- 
pose,  the  act  of  eating  at  the  place  where  he  Is 
working  is  incidental  to  the  service,  and  the  rela- 
tion of  master  and  servant  coutinnes  dnring  the 
interval. 

4.  Bat  where,  in  such  case,  the  servant  goes 
to  another  part  ot  the  premises  for  the  pur- 
pose of  eating  his  dinner,  he  must  show  an  in- 
vitation by  the  master,  express  or  implied,  with- 
out which  he  is  a  mere  licensee. 

On  rehearing.  Former  decision  (39  N.  B. 
759)  reversed. 

DAVIS,  3.  Since  the  rehearing  was  grant- 
ed the  case  has  been  fully  and  ably  present- 
ed to  the  court  on  oral  argument.  Great 
diligence  and  research  have  also  been  shown 
by  the  learned  counsel  in  the  ezlianstiye 
briefs  filed  for  our  consideration.  We  have 
given  the  many  questions  discussed  careful 
consideration,  and  are  of  the  opinion  that 
the  decision  of  the  case  tarns  on  the  ques- 
tion whether  the  special  verdict  shows  that 
the  decedent  was  in  the  pump  house  in 
the  line  of  his  duty,  by  implied  Invitation 
of  the  appellant,  at  the  time  he  was  in- 
jured. It  is  alleged  In  the  complaint  in  sub- 
stance that  the  decedent  was  in  the  employ 
of  the  appellant  as  a  section  hand  engaged 
In  the  repair  of  the  roadbed  and  tracks,  and 
that  while  engaged  in  that  service  and  In  the 
line  of  bis  duty  he  was,  by  Invitation  of  the 
appellant,  eating  his  dinner  in  the  pump 
house,  when  he  was  injured  through  the 
negligence  of  the  appellant,  by  reason  of 
the  explosion  of  a  defective  boiler.  The 
complaint  clearly  proceeds  upon  the  theory 
that  he  was  injured  while  eating  his  dinner 
in  the  pump  house.  It  clearly  appears  that 
he  was  not  engaged  in  the  actual  work  of 
repairing  the  roadbed  and  tracks  at  the 
time  he  was  injured.  The  controlling  ques- 
tion the  court  is  required  to  determine  is 
whether,  under  the  circumstances,  eating  his 
dinner  on  the  premises  where  he  was  at 
work  is  shown  to  have  been  an  incident  to 
the  service  of  the  decedent,  and  whether 
there  was  an  invitation,  express  or  implied, 
by  api)ellant  to  him  to  go  into  the  pump 
house  on  the  line  of  its  railway,  near  the 
place  where  he  was  engaged  in  such  work, 
for  the  purpose  of  eating  his  dinner  there- 
in. With  these  preliminary  observations  we 
will  proceed  to  the  consideration  of  the  spe- 
cial verdict  and  the  questions  arising  there- 
on under  the  issues. 

The  first  specification  of  the  special  ver- 
dict states  that  the  appellant  owned  and 
operated  a  line  of  railway  through  the  town 
of  Covington  on  the  17th  day  of  February, 
1893,  and  that  it  is  the  owner  of  a  pump 
house  on  the  line  of  its  railway.  The  other 
specifications  of  the  special  verdict,  omitting 
the  formal  parts  and  the  conclusion,  read  as 
follows:   "(2)  That  at  and  for  a  long  time 


prior  to  said  date  the  defendant  pumped 
water  at  said  pump  house  into  its  water 
tank,  and  kept  in  said  pump  house  a  steam 
engine  and  boiler,  whereby  it  furnished  tbe 
power  for  pumping  said  water.  (3)  That 
said  pump  house  was  a  small  building  situ- 
ated about  thirty  (30)  feet  south  of  the  main 
track  of  defendant's  road,  and  about  thirty 
(30)  feet  distant  from  the  west  end  of  de- 
fendant's depot,  at  said  city,  and  was  in 
plain  sight  at  all  times  of  said  main  track 
and  of  the  trains  passing  thereon,  and  in 
plain  sight  of  the  platform  at  tbe  west  end 
of  said  depot  (4)  That  said  boiler  was  an 
upright  boiler,  about  three  feet  in  diameter, 
and  consisted  of  an  inclosed  cylinder  of 
boiler  iron,  with  a  perpendlcnlar  cylinder 
Inside  thereof,  said  boiler  being  heated  by 
fire  and  kept  and  maintained  in  said  inside 
cylinder;  that  said  iKiiler  was  kept  about 
the  center  of  said  building,  so  as  to  leave  a 
considerable  space  on  all  sides  of  it,  and 
there  was  in  said  building  also  a  vacuum 
pump,  and  there  was  also  kept  in  said  build- 
ing a  liench.  (5)  That  the  intestate,  William 
Manifee,  entered  into  the  employ  of  the  de- 
fendant in  the  fall  of  1892  as  a  section  hand 
on  the  defendant's  line  of  railway,  upon  a 
section  thereof  known  as  'Section  Thirteen' 
(13),  extending  from  a  point  four  miles  east 
of  said  city  of  Uovlngton  to  a  point  about 
two  miles  west  of  said  city,  and  was  placed 
by  the  defendant,  along  with  three  or  four 
other  men  similarly  employed,  under  the 
charge  and  control  of  the  section  boss  or 
foreman,  and  subject  to  his  orders  and  di- 
rections, and  it  became  his  duty  to  work,  at 
the  times  and  places  Indicated  by  such  sec- 
tion boss  or  foreman,  upon  and  along  the 
line  of  said  section  13,  and  upon  the  side 
tracks  and  yards  of  said  defendant  at  said 
city  of  Covington,  and  to  unload  coal  for  the 
supply  of  the  depot  and  pump  house  at  said 
city,  and  to  unload  sand  to  be  dried  in  said 
pump  house,  and  continued  in  such  labor 
and  employment  until  the  time  of  receiving 
the  fatal  injury  hereinafter  stated.  (6)  That 
in  the  winter  of  1889  and  ever  since,  up  to 
and  including  the  17th  day  of  February, 
1893,  the  defendant  has  permitted  its  section 
men  working  on  said  section  to  eat  their 
dinner  in  said  pump  house  whenever  the 
weather  was  inclement,  and  during  all  such 
times  it  has  been  the  habit  and  custom  of 
such  section  men  to  use  said  pump  house  for 
said  purpose  whenever  they  worked  near 
enough  thereto  to  avail  themselves  of  its 
warmth  and  comfort,  provided  that  the  con- 
dition of  the  weather  required  them  to  re- 
treat to  a  V7arm  and  sheltered  place  for 
such  purpose,  all  of  which  was  done  with 
the  consent  of  the  defendant,  and  without 
any  objection  whatever  on  the  part  of  the 
defendant,  and  by  authority  of  their  section 
foreman,  and  with  the  express  consent,  li- 
cense, and  invitation  of  the  person  placed 
by  tbe  defendant  in  charge  of  said  pump 
house,  and  that  during  aU  said  time  the  sec- 
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tioB  foreman  on  nld  aectlon  had  authority 
to  and  did  employ  and  discharge  the  sec- 
tion hands  upon  said  section  of  said  rail- 
road for  and  on  behalf  of  the  defendant. 
(7)  That  at  the  time  aforesaid  It  was  nec- 
essary for  the  section  hands  npon  said  sec- 
tion to  devote  a  considerable  portion  of  their 
time  at  work  npon  the  side  tracks  at  said 
city  of  Covmgton,  and  upon  the  main  track 
at  and  near  to  said  city,  and  it  was  oon- 
Tenlent  for  said  section  hands  during  a  large 
portion  of  the  time  to  eat  their  dinner  on 
defendant's  premises  at  said  city.  (8)  That 
said  railroad  during  said  time  was  so  lo- 
cated with  reference  to  the  city  of  Coving- 
ton, and  with  reference  to  the  homes  of  the 
employes  upon  said  section,  that  said  sec- 
tion hands  could  not  go  to  their  homes  to 
eat  their  dinners  during  the  time  that  was 
allowed  them  tor  the  purpose  of  eating  din- 
ner, and  that  In  the  winter  time  the  de- 
fendant only  allowed  the  section  hands  an 
interval  of  half  an  honr  in  their  labor  for 
dinner,  which  time  so  allowed  was  too  short 
to  enable  such  section  hands  to  leave  the 
defendant's  premises  for  warmth  or  shelter 
and  to  eat  their  dinners;  and  on  account  of 
the  shortness  of  the  time  so  allowed  such 
employes  were  compelled  to  eat  their  din- 
ners upon  the  defendant's  premises,  and  it 
was  necessary  for  such  employes  to  bring 
their  dinners  with  them  when  they  came  to 
work  in  the  morning,  and  it  was  their  cus- 
tom so  to  do.  (9)  That  there  was  not  during 
any  of  said  times,  on  or  convenient  to  the 
defendant's  premises,  any  place  sufficiently 
comfortable,  and  at  the  same  time  suitable. 
In  which  the  said  section  bands  could  eat 
their  dinner  in  cold  or  Inclement  weather, 
except  the  said  pump  house,  the  only  other 
comfortable  place  for  such  purpose  being 
the  waiting  room  of  the  defendant's  depot, 
which  was  unsuitable  for  the  reason  that 
there  was  but  one  waiting  room  belonging 
to  such  depot,  and  because  a  passenger  train 
stopped  at  said  station  a  few  minutes  after 
noon,  and  that  said  pump  house  was  a  suita- 
ble, comfortable,  and  appropriate  place  for 
the  purpose  aforesaid;  that  said  February  17, 
1893,  was  a  cold,  blustery,  and  stormy  day, 
and  was  a  day  unfit  for  persons  to  eat  din- 
ner away  from  fire  and  shelter.  (10)  That  on 
the  17th  day  of  February,  1883,  the  said 
William  Manlfee,  being  engaged  as  section 
hand  in  the  employment  and  service  of  said 
defendant,  and  upon  said  section  13,  at  about 
the  hour  of  twelve  o'clock  noon,  went  with 
the  section  boss  of  said  section,  and  with 
the  other  hands  working  on  said  section.  In- 
to the  said  pump  house  of  the  defendant,  ac- 
cording to  the  custom  aforesaid,  and  upon 
the  express  invitation  of  the  person  whom 
the  defendant  then  had  In  charge  and  con- 
trol of  said  pump  house,  for  the  purpose  of 
eating  dinner,  which  dinner  he  and  said 
other  section  hands  and  said  section  fore- 
man had  brought  with  them  from  their  sev- 
eral homes;    and  while  the  said   William 


Manlfee  was  eating  his  dinner  la  said  piimp 
house  npon  said  bench,  and  wblle  said  boiler 
was  being  operated  at  a  high  pressure  of 
steam,  a  metal  plug  was  suddenly  blown 
oat  of  said  boiler,  and  an  enormous  amount 
of  steam  immediately  filled  said  pump 
house,  and  scalded  the  said  William  Manl- 
fee so  that  the  flesh  of  the  npper  part  of  his 
body  was  cooked,  and  the  said  William  Man- 
lfee was  thereby  fatally  injured,  and  all 
without  fault  or  negligence  upon  his  part, 
and  without  chance,  time,  or  opportunity  for 
him  to  escape  therefrom,  from  which  injury 
the  said  William  Manlfee  died  within  the 
space  of  four  hours  thereafter.  (11)  That 
the  Injury  aforesaid,  and  the  death  of  the 
said  William  Manlfee  so  reeulting  there- 
from, was  caused  solely  by  the  carelessness 
and  negligence  of  the  defendant,  in  this: 
that  at  the  time  of  said  Injury  the  defendant 
used  and  had  in  operation  In  said  pump  house 
the  upright  boiler  aforesaid,  which  was  then 
and  for  a  long  time  prior  thereto  had  been 
defective,  weak,  and  dangerous,  the  said 
boiler  having  been  constnicted  with  four 
holes  near  the  bottom  thereof,  said  holes 
being  about  two  Inches  in  diameter,  and 
made  through  the  outside  wall  of  said  boiler, 
which  outside  wall  was  about  three-eighths 
of  an  inch  in  thickness,  which  holes  had  been 
stopped  by  screwing  metal  plugs  into  said 
holes,  and  Into  threads  that  were  cut  into 
the  boiler  Iron  through  which  said  holes 
were  made,  said  plugs  not  being  in  any  oth- 
er wise  secured,  said  boiler  having  been  In 
use  for  a  long  time,  and  said  holes  having 
been  frequently  opened  by  unscrewing  said 
plugs  therefrom,  and  closed  again  by  re- 
screwlng  said  plugs  back  Into  said  holes, 
such  threads  being  too  fine  to  hold  said 
plugs  securely  against  the  pressure  of  steam 
generated  upon  the  Inside  of  said  boiler,  and 
the  thickness  of  the  Iron  around  said  holes 
being  Insufficient  to  allow  a  sufficient  num- 
ber and  amount  of  threads  to  hold  said  plugs 
securely;  and  the  said  threads  upon  the 
said  plug  which  was  blown  out  aforesaid, 
and  the  threads  in  the  hole  into  which  said 
plug  was  screwed,  having  become  worn  out 
by  the  frequent  opening  and  unscrewing 
thereof,  and  screwing  the  same  back,  and 
by  the  rust  and  decay,  until  said  plug  and 
said  hole  in  said  boiler  bad  been  a  long  time 
prior  to  said  explosion  and  accident  insuffi- 
cient, insecure,  and  unsafe,  and  extremely 
dangerous,  of  which  unsafe,  insecure,  and 
dangerous  condition  of  said  boiler  and  said 
hole  and  plug  the  defendant  received  actual 
notice  and  had  actual  knowledge,  which  no- 
tice was  received  by  and  through  Calvin 
Ulngrlch,  who  for  several  months  prior  to 
the  injury  was  the  pump  repairer  of  the 
defendant,  and  it  was  part  of  his  duty  to 
fnspect  boilers  In  the  pump  houses  on  the 
defendant's  road,  and  to  keep  the  same  in 
repair,  which  notice  and  knowledge  was  re- 
ceived at  least  two  weeks  prior  to  said  In- 
jury;  but  notwithstanding  said  knowledge 
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80  received  by  the  defendant  It  negllgentljr 
contlnned  to  nae  the  said  boiler,  and  to  run 
the  same  in  the  usual  manner,  and  negli- 
gently failed  to  replace  said  boiler  with  a 
good  and  sutllclent  boiler,  and  negligently 
failed  to  replace  said  plug,  or  to  repair  said 
plug,  hole,  or  boiler  In  any  manner,  except 
by  wrapping  said  plug  with  hemp  and  white 
lead,  which  repair  was  wholly  InefTectual 
and  Insufficient,  and  was  not  calculated  to 
render  said  plug,  hole,  and  boiler  safe  or 
secure,  nor  to  add  in  any  way  to  the  security 
thereof.  That  such  repairs,  so  made  by  the 
defendant,  were  carelessly  and  negligently 
done.  That  said  defendant  was  guilty  of 
carelessness  and  negligence  in  causing  said 
boiler  to  be  used  and  operated  in  said  pump 
house  during  the  two  weeks  prior  to  the 
death  of  the  said  William  Manlfee,  and 
knew  of  its  Insufficiency  as  aforesaid,  and 
of  the  Insufficiency  of  said  attempt  to  repair 
the  same,  and  knew  during  said  two  weeks 
that  said  boiler  was  unsafe,  dangerous,  and 
liable  to  explode  at  any  time  while  being 
used  and  operated.  That  the  negligent  acts, 
omissions,  and  conduct  of  the  defendant 
hereinbefore  set  out  caused  the  Injury  and 
death  of  the  said  William  Manifee,  and  that 
the  said  William  Manifee  at  and  prior  to  the 
said  injury  was  ignorant  of  the  dangerous 
and  defective  condition  of  said  boiler,  and 
had  no  warning  thereof."  There  are  five 
other  findings,  which  It  Is  not  necessary  to 
set  out 

Counsel  for  appellant  Insist  that'  It  was 
entitled  to  Judgment  for  the  following  rea- 
sons:  (1)  That  said  William  Manifee  was  a 
mere  licensee,  to  whom  appellant  owed  no 
other  duty  than  that  of  doing  him  no  willful 
injury;  that  he  was  In  the  pump  house,  not 
In  the  discharge  of  the  duties  of  his  service, 
but  for  his  own  convenience.  (2)  That  ap- 
pellant was  under  no  legal  duty  to  the  In- 
testate at  the  time  he  was  injured;  that  be 
was  not  In  his  working  place;  that  at  the 
time  the  relation  of  master  and  servant  did 
not  exist.  (S)  That  the  conclusions  In  the 
special  verdict  add  no  force  to  It,  and  must 
be  disregarded.  (4)  That  the  special  verdict 
does  not  support  the  theory  of  the  complaint, 
because  there  Is  no  finding  that  the  de- 
cedent was  In  the  pump  house  by  the  direc- 
tion or  invitation  of  the  appellant;  that  the 
section  boss  did  not  stand  In  the  master's 
place,  nor  did  the  man  In  charge  of  the 
pump  house,  and  they  could  not  Impose  up- 
on the  appellant  any  duty,  so  that,  even  If 
they  did  Invite  the  decedent  Into  the  pump 
bouse,  they  did  no  more  than  make  him  a 
licensee. 

It  may  be  conceded  that  the  general  rule  is 
that  after  worii  hours  the  relation  of  master 
and  serrant  does  not  exist,  and  the  employ^ 
occupies  the  position  of  a  stranger  to  the  em- 
ployer, and  ;Ubo  that  oidlnarlly,  during  the 
intervals  of  work  for  rest  and  refreshment, 
the  employer  owes  no  duty  to  the  employd; 
but  the  question  Is  whether  these  rules  are 


applicable  in  cases  where  so  brief  an  Interval 
is  allowed  the  employ^  In  which  to  eat  his 
dinner  that  he  Is  required,  of  necessity,  in 
compliance  with  the  rules  and  regnlations  of 
the  employo-,  to  remain  on  the  premises  for 
that  purpose.  It  is  also  true  that  a  pason 
upon  the  premises  of  another  by  c<Hisent,  per- 
mission, or  acquiescence  is  not  necessarily 
there  by  Invitation,  either  express  or  implied. 
If  a  p«8on  is  on  the  premises  of  anotbo'  by 
mere  permissive  privilege,  he  is  a  mexe  vol- 
unteer or  bare  licensee,  and  the  owner  owe* 
him  no  duty  to  make  the  i^ce  safe,  and  tlie 
licensee  in  going  on  there  assumes  all  the 
risks.  It  Is  the  duty  of  the  master  to  have 
the  premises  reasonably  safe,  in  all  parts 
thereof  where  the  employ^  Is  likely  to  go  in 
the  performance  of  the  service  and  matters 
Incident  thereto.  As  to  such  places  the  serv- 
ant is  on  the  premises  by  Invitation,  either 
express  or  Implied.  In  this  case  it  is  dear 
that  the  decedent  was  on  the  day  In  question 
rightfully  on  the  premises  of  appellant  vrtiile 
he  was  engaged  In  the  performance  of  the 
work  assigned  to  him  as  a  section  hand.  At 
the  noon  hoar  he  was  given,  with  ottaer  em- 
ploySs,  a  recess  or  intermission  of  30  minutes 
for  rest  and  refreshments.  There  was  not 
sufficient  time  to  go  home  for  the  purpose  of 
eating  his  dinner.  During  the  half  hour  al- 
lowed by  appelant  In  which  to  eat  his  din- 
ner, he  rightfully  r»nalned  on  the  premises. 
Ordinarily,  eating  dinner  by  an  onployfi  Is 
not  an  incident  to  the  service  in  which  he  is 
engaged  for  the  employer,  but  In  this  case  he 
was  not  given  time  to  leave  the  premises  tar 
such  puri)ose,  and  eating  his  dinner  was  a 
matter  of  necessity.  In  this  connection  It 
should  be  remembered  the  finding  shows 
that  the  Interval  of  30  minutes  was  allowed 
the  employes  for  dinner.  It  is  also  found 
that  the  time  so  allowed  the  employes  for 
that  purpose  was  too  short  to  enable  them 
to  leave  the  premises.  There  was  therefore 
an  Implied  invitation  to  said  decedent  by  the 
appellant,  under  the  circumstances,  to  eat  his 
dinner  on  the  premises.  When,  as  in  this 
case,  so  brief  an  Interval  Is  allowed  the  em- 
ploy6  In  which  to  eat  his  dinner  that  he  can- 
not leave  the  premises  of  his  employer  for 
that  purpose,  his  act  In  eating  his  dinner  on 
the  premises  is  an  Incident  to  the  service. 
The  mere  fact  that  William  Manifee  was  not 
under  the  circumstances  at  work  as  a  section 
band  on  the  track  of  the  railroad  at  the  mo- 
ment he  was  injured  Is  not  conclusive  that 
the  relation  of  master  and  servant  did  not 
exist  at  the  time.  In  this  connection  we 
quote  from  the  opinion  of  Judge  Dalley  in 
Pennsylvania  Co.  v.  McCaftery  (Ind.  Sup.)  38 
N.  E.  67,  as  follows:  "The  law  of  nature  is 
Inexorable  In  Its  demands.  The  cravings  of 
banger  must  be  appeased.  The  laws  of  hu- 
manity declare  that  every  man  fit  to  be  a 
member  of'  a  train  crew  must  have  three 
meals,  some  rest,  and  elgbt  hours'  sleep,  a 
day.  The  appellee  well  says:  'Deprived  of 
these  requisites  of  Intelligent  life,  a  soldier 
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becomes  a  coward;  a  working  man,  a  drone. 
*  *  *  Every  statute  and  employer's  rule  Is 
ntade  in  the  presence  of  and  subject  to  the 
aws  of  nature.'  Hunger,  thirst,  and  sleep 
are  imperatlTe,"  etc.  In  this  case  it  was 
understood  that  the  employes  must  of  neces- 
sity eat  the  dinner  they  brought  with  them 
on  the  premises,  during  the  brief  interval  al- 
lowed for  that  puipose.  It  would  be  unrea- 
sonable and  unconscionable  to  hold  that  sec- 
tion bands  on  railroads,  who  of  necessity  and 
by  universal  custom.  In  this  country,  carry 
their  dinners  with  them  when  they  go  to 
worlc  In  the  morning,  In  "tin  backets,"  are 
not  on  the  premises,  where  they  are  engaged 
at  work,  during  the  brief  time  they  are  al- 
lowed at  noon  in  which  to  eat  their  dinner, 
by  invitation  implied,  if  not  expressed,  of  the 
employer.  It  cannot  be  said,  we  thlidc,  that 
an  employs  is  not  In  the  line  of  his  duty 
when  under  such  circumstances  be  remains 
on  the  premises  of  the  master,  where  he  is 
engaged  in  his  work,  during  the  iMrief  inters 
val  allowed  the  employs  by  the  employer  for 
the  purpose  of  enabling  him  to  eat  his  din- 
ner. Sugar  Co.  T.  Riley  (Kan.  Sup.)  81  Pac. 
1090;  Railroad  Co.  v.  Maddux,  184  Ind.  671, 
83  N.  E.  845,  and  84  N:  B.  511.  See  Bennett 
v.  Railroad  Co.,  102  U.  S.  5T7;  McKone  v. 
Railroad  Co..  51  Mich.  601,  17  N.  W.  74; 
Raihroad  Co.  v.  Riley,  39  Ind.  668;  Railway 
Co.  T.  Adair  and.  App.)  89  N.  B.  672,  and  au- 
thorities there  cited;  Pennsylvania  Co.  v. 
McCaffery  (Ind.  Sup.)  88  N.  B.  67;  Railway 
Co.  T.  Bamhart,  116  Ind.  389,  16  N.  B.  121. 
In  the  last  case  cited,  Judge  Niblack  says: 
/'Where  a  person  has  a  license  to  go  upon  the 
grounds  or  inclosure  of  another,  he  takes  the 
premises  as  he  finds  them,  and  accepts  what- 
ever perils  he  incurs  In  the  use  of  such 
license.  But  when  the  owner  or  occupant, 
by  enticement,  allurement,  or  inducement, 
whether  express  or  Implied,  causes  another 
to  come  upon  his  lands,  he  then  assumes 
the  obligation  of  providing  for  the  safety 
and  protection  of  the  person  so  coming,  and 
for  any  breach  of  duty  In  that  respect 
such  owner  or  occui>ant  I>ecomes  liable  for 
any  Injury  which  may  result  to  the  per- 
son so  caused  to  come  onto  his  lands.  The 
enticement,  allurement,  or  Inducement,  as  the 
case  may  be,  must  be  the  equivalent  of  an 
express  or  implied  invitation.  Mere  acquies- 
cence in  the  use  of  one's  lands  by  another  is 
not  sufficient.  Such  an  implied  invitation 
may  be  infixed  from  some  act  or  line  of 
conduct  or  from  some  designation  or  dedica- 
tion." There  may  be  permission  by  the  own- 
er, with  "circumstances  showing  an  Invita- 
tion extended  or  an  Inducement,  or,  in  the 
langnage  of  some  of  the  cases,  an  allurement 
held  out  to  him."  Bennett  ▼.  Railroad  Co.. 
supra.  In  connection  with  the  i)ermissive 
tisc  by  appellant,  do  the  circumstances  of  the 
ca&e— the  line  of  conduct  of  apx>ellant— show 
such  Implied  invitation?  In  our  opinion  the 
general  rule  applicable  in  such  case  is  that  it 
is  the  duty  of  the  master  to  keep  in  a  reason- 


ably safe  condition,  having  in  view  the  nature 
and  character  of  the  business,  all  the  nut- 
chlnery  and  appliances  used  in  and  about  the 
premises  where  the  employes,  in  the  perform- 
ance of  their  services  and  matters  incident 
thereto,  would  naturally  and  ordinarily  be 
likely  to  go.  An  employe's  eating  Ills  dinner 
on  the  premises  of  the  master,  where  he  is 
engaged  in  his  work,  under  the  circumstances 
of  this  case,  is  an  act  incident  to  his  service. 
In  the  Maddux  Case,  supra,  the  supreme 
court  of  this  state  recently  held  that  the 
servant  was  not  out  of  the  line  of  Ills  duty 
because  he  remained  on  the  premises  of  the 
master  during  the  noon  hour.  In  this  case 
it  appears  that  it  was  necessary  for  the  de- 
cedent to  remain  on  the  premises  in  order 
to  be  ready  for  duty  when  the  80-mluute6 
Intermission  should  expire.  In  the  Riley 
Case,  supra,  decided  by  the  supreme  court  of 
Kansas,  it  appears  that  Riley,  an  employe  of 
the  sugar  company,  was  required  to  carry 
stalks  of  cane  from  a  pile  and  put  than  into 
the  carrier.  While  discharging  that  duty  at 
4  a.  m.,  in  October,  he  became  cold  and  asked 
permission  of  the  foreman  In  charge  to  go 
into  the  factory  and  warm  himself.  P^rmls- 
sion  was  granted  by  the  foreman,  and  while 
attempting  to  go  into  the  door  on  the  south 
side  of  the  bniidlng  he  fell  into  the  uncov- 
ered cistern  containing  the  waste  boiling  wa- 
ter, and  was  scalded.  The  Jury  specially 
found  that  young  Riley  at  the  time  of  his 
injury  was  engaged  in  the  line  of  his  duty  to 
his  employer.  The  court,  by  Chief  Justice 
Horton,  says:  "We  think  the  evidence  fully 
sustains  the  finding  of  the  Jury  in  this  mat- 
ter, because  be  was  permitted  by  the  foreman 
of  the  works  to  go  into  the  factory  for  the 
purpose  of  warming  himself.  It  was  about 
four  o'clock  in  the  morning.  Young  Riley 
was  cold.  He  was  as  much  in  the  line  of 
his  employment  when  going  to  warm  him- 
self as  he  was  going  to  the  building  to  take 
his  midnight  meal,  which  he  was  accustomed 
to  do,  or  if  he  had  gone  upon  a  call  of  nature 
to  a  water  closet  in  the  building." 

As  we  have  before  observed,  the  act  of  the 
employes  In  eating  their  dinner  on  the  prem- 
ises of  the  master,  where  they  are  engaged  at 
work,  under  such  circumstances  as  are  shown 
to  have  existed  in  this  case,  is  an  incident  to 
the  service.  The  relation  of  master  and  serv- 
ant and  the  duties  incident  to  such  relatim, 
continue  during  such  interval.  Where  under 
such  circumstances  the  employe  eats  his  dinner 
at  the  place  where  he  is  engaged  In  his  work, 
it  Is  not  necessary  to  show  that  tie  remains 
there  by  Invitation  of  the  master,  for  the  rea- 
son that  the  right  to  remain  grows  out  of  the 
relation  of  master  and  servant,  which  contin- 
ues during  such  cessatimi  from  actual  labor. 
But  where  the  servant  goes  to  another  part  of 
the  premises,  under  such  circumstances,  for 
the  purpose  of  eating  his  dinner,  it  Is  incum- 
bent on  him  to  show  an  invitation,  express  or 
implied,  by  the  master  to  go  to  such  othMr 
place.    In  this  case  the  Jury  has  not  found  tb» 
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nitimate  fact  that  said  Manifee  was  In  the 
pump  house  on  this  occasion  by  invitation,  ex- 
press ae  Implied,  of  the  master.  While  it  is 
true  that  the  necessary  and  Inevitable  infer- 
ence under  the  circumstances  is  that  there  was 
an  Implied  invitation  to  him  to  eat  his  dinner 
on  the  premises  where  he  was  engaged  in  his 
work,  or  rather  that  eating  bis  dinner  at  such 
place  was  an  incident  to  his  services,  the  con- 
clusion does  not  necessarily  follow  that  he  was 
eating  his  dinner  by  implied  Invitation  of  the 
appellant,  in  the  pump  house.  It  was  not 
necessarily  an  Incident  to  his  service  as  sec- 
tloa.  hand  in  repairing  the  track  of  the  rail- 
road that  he  should  eat  his  dinner  in  the  pump 
house  in  that  vicinity.  It  may  be  true  that 
the  natural  and  reasonable  Inference  is  that 
the  employs  will  likely  go  to  the  most  conven- 
ient and  suitable  place  on  the  premises  to  eat 
his  dinner,  but  whether,  under  the  line  of  con- 
duct of  appellant  in  connection  with  tiie  long- 
establlsbed  custom  of  the  enqtloyds  in  eating 
their  dinner  in  the  pump  house,  and  all  the 
other  facts  and  circumstances  set  out  in  the 
verdict,  there  was  an  implied  invitation  by  ap- 
pellant to  said  decedent  to  eat  his  dinner  in 
the  pump  house  on  this  occasion,  was  a  ques- 
tloD  for  the  jury.  Assuming  that  the  brief  in- 
terval allowed  the  employe  in  which  to  eat 
his  dlnn»  was  too  short  to  enable  him  to 
leave  the  premises  for  that  purpose,  when  con- 
sidered in  coDnecti(xi  with  the  Inclement 
weather,  the  convenience  of  the  pump  house, 
the  long  use  of  the  bouse  for  that  puriMse,  and 
all  the  other  surrounding  circumntances,  are 
sufficient  to  authorize  the  inference  by  the  Ju- 
ry that  the  decedent  was  there  in  the  line  9t 
his  duty,  by  implied  invitation  of  appellant, 
would  not  warrant  the  court  in  supplying  such 
omission  by  Intendment  or  inference.  In  brief, 
the  conclusicm  of  the  court  Is  that  the  finding 
Is  not  sufficient  to  sustain  the  Judgment  in  be- 
half of  appellee,  for  the  reason,  if  for  no  other, 
that  the  Jury  failed  to  find  the  essential  ulti- 
mate fact  that  the  decedent  was  in  the  pump 
bouse  in  the  line  of  bis  duty,  by  implied  invi- 
tation of  appellant  NoblesvUle  v.  Loehr,  124 
Ind.  79,  83,  24  N.  B.  579;  RaUway  Oa  t. 
Cost^Ot  0  Ind.  App.  462,  467,  36  N.  E.  299. 
Judgment  reversed,  with  instructions  to  sus- 
tain appellant's  motl<M[t  for  a  new  trlaL 

ROSS,  J.  (CMicurrlng).  The  learned  counsd 
for  appellant  earnestly  insist  that  the  com- 
plaint in  this  case  proceeds  upon  the  theory 
that  the  decedent,  Manifee,  was  in  the  pump 
house,  at  the  time  of  receiving  the  Injuries 
Which  resulted  in  his  death,  by  the  invitation 
of  appellant,  and  that  the  motion  to  make  the 
complaint  more  specific  by  setting  out  in  de- 
tail what  constituted  the  invitation  relied  on 
should  have  been  sustahied.  As  to  whether  or 
not  the  decedent  was  at  the  time  he  was  in- 
jured in  the  pump  house  by  the  invitation  of 
appellant  is,  I  think,  an  inference  of  law  to  be 
drawn  by  the  court  from  stated  facts,  and  not 
an  inference  of  fact  to  be  drawn  by  a  jury 
from  the  evidence.     It  is  the  law  that  deter- 


mines what  amounta  to  an  Invitation;  hence 
to  aver  that  the  decedent  was  In  the  pump 
booae  by  the  Invitation  of  appellant  amounts 
to  nothing  more  than  the  statement  al  the 
pleader's  conclusion.  When  the  facts  relied 
upon  as  constituting  an  invitation  have  been 
pleaded,  the  court  then  determines  whether  or 
not  in  law  they  constitute  an  invltatiaa.  Witb- 
oiut  further  elaboration  upon  this  questitHi,  It 
Is  sufficient,  as  I  view  the  allegationa  of  the 
complaint,  to  say  that  it  iKXxeeds  npoa  the  the- 
ory that  the  decedent,  at  the  time  he  was  in 
the  pump  house  and  was  injured,  was,  as  ap- 
pellee alleges,  "engaged  in  the  repair  of  the 
roadbed  and  tracks  of  said  defendant  [appel- 
lant], and  in  the  line  and  discharge  of  his  du- 
ty." If  the  pump  house  was  the  place  where 
his  contract  of  employment  required  him  to 
perform  his  duties,  then  appellant  was  bonnd 
to  see  that  it  was  reasonably  safe  foe  that 
purpose.  The  rules  of  pleading,  however,  re- 
quire that  one  suing  to  recover  for  an  injury 
received  must  allege  such  facts  as  show  a  du- 
ty owing  from  the  wrongdoer  to  the  wrmged. 
If  the  relation  of  master  and  servant  existed 
betweoi  them,  it  arose  by  reason  of  a  contract 
having  been  entered  into,  for  the  relation  of 
maste*  and  servant  can  arise  only  out  of  a  con- 
tract, express  or  implied,  between  the  mastis, 
an.  one  hand,  and  the  servant,  mi  the  other. 
"The  relation  of  master  and  servant  Is  one  of 
contract"  Cool^,  Torts,  42.  And  that  con- 
tract determines  the  duty  owing.  A  duty  most 
be  shown,  for  to  merely  allege  that  the  rela- 
tionship of  master  and  servant  exists  does  not 
show  either  what  the  servant  has  contracted  to 
do  for  the  auMes,  or  what  duty  the  master 
owes  to  the  servant  The  master  is  not  bound 
to  do  anything  except  that  which  he  contracts 
to  do  for  the  protection  of  his  servant,  and  un- 
less the  master  has  imposed  on  himself  or  as- 
sumed special  duties,  toe  the  benefit  of  the 
eervaat,  by  the  contract  of  employment,  the 
law  says  his  duty  Is  fulfilled  when  he  has  fur 
nlshed  the  servant  with  a  reasonably  safe 
place  in  which,  and  reasonably  safe  machlnesy 
with  which,  to  work.  This  is  the  duty  implied 
by  the  law  as  having  entered  into  the  contract 
of  employment  If  more  onerous  duties  are  im- 
posed it  is  because  the  contract  of  employment 
specially  exacts  them.  The  vital  question  to 
be  considered  therefore  is,  was  the  decedent 
rightfully  in  the  pump  house?  It  must  be  c(m- 
ceded  that  if  he  was  rightfully  In  the  pump 
house  it  was  because,  under  bis  contract  of 
employment,  the  appellant  agreed  to  and  did 
provide  that  as  a  place  where  he  should  go  to 
perform  the  duties  which  he  undertook  to  per- 
form. Uipon  no  other  hypothesis  could  he  have 
been  there  rightfully.  A  part  ot  tbe  duties 
which  he  was  required  to  perform  under  his 
contract  of  employment  "was  to  unload  coal 
for  the  pump  house  and  to  unload  sand  to  be 
dried  In  the  pump  house."  None  of  bis  duties, 
so  far  as  the  verdict  shows,  required  him  to  go 
into  the  pump  house  at  all.  If  he  went  there 
it  was  not  because  his  duties  required  him  to 
do  sa    It  also  appears  that  at  noon  time  each 
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day,  for  30  mlntrtes,  lite  employment  ceased, 
and  the  decedent  used  the  interval  to  eat  hla 
dinner,  bat  did  the  appellant  contract  to  fur* 
nish  him  a  place  in. which  to  eat  hiR  diimar. 
where  he  should  be  sheltered  from  the  storm 
and  where  be  could  make  himself  comfortable 
while  eating?  If  It  did,  and  the  pump  house 
was  the  place  which  It  provided,  then  it  owed 
the  deceased  tlie  duty  of  seeing  that  the  place 
so  provided  wBs  reasonably  safe  for  the  pur- 
pose Intended. 

I  am  unable  to  dearly  understand  what 
my  colleague  who  wrote  the  main  opinion 
means  when  he  says,  "When,  as  In  this  case, 
80  brief  an  interval  is  allowed  the  employs 
in  which  to  eat  his  dinner  that  he  cannot 
leave  the  premises  of  his  employer  toe  that 
purpose,  his  act  In  eating  hts  dinner  on  the 
premises  Is  an  Incident  to  the  service."  Is 
the  language  quoted  intended  as  Implying 
that  during  the  30  minutes  allowed  at  mid- 
day the  decedent  was  performing  his  duty 
to  appellant,  wlilch  he  agreed  to  perform  un- 
der his  contract  of  employment?  If  that  is 
the  meaning  to  be  attached  to  the  language 
used,  I  must  at  once  dissent  from  the  propo- 
sition, for  it  Is  evident  that  when  the  noon 
hour  arrived  the  decedent's  duty  to  appellant 
ceased,  and  appellant's  duty  to  the  decedent, 
except  the  duty  to  permit  him  to  depart  in 
safety,  ended.  Is  It  meant  to  imply  that  be- 
cause the  time  allowed  was  too  short  to  per- 
mit the  deceased  to  go  to  his  home,  several 
miles  distant,  eat  his  dinner,  and  return  in 
time  to  begin  work  at  the  usual  hour  designat- 
ed for  that  purpose,  therefore  his  employment 
continued,  whether  he  was  in  the  discharge  of 
his  duties  ift  not?  If  the  duty  of  a  master  to 
his  servant  is  not  to  depend  upon  the  con- 
ti-act  of  employment  entered  Into  between 
them,  but  upon  what  a  jury  shall  determine 
they  should  have  contracted  for,  then  It  is 
right  to  say  that,  because  the  jury  find  that 
the  deceased  could  not  go  home  to  eat  his 
dinner  in  the  limited  time  allowed  him,  "his 
act  in  eating  his  dinner  on  the  premises  is  an 
Incident  to  the  service."  The  law  does  not 
infer  that  by  the  contract  of  employment  the 
master  agrees  to  allow  the  servant  time  to 
eat  his  dinner.  If  it  did  it  must  also  Infer 
that  the  master  must  give  the  servant  time 
enough  to  go  to  his  home  for  that  purpose 
and  return  to  his  work.  Does  the  law  as- 
sume to  say  that  parties  shall  enter  Into  such 
contracts  only  as  will  admit  of  the  eating  of 
a  meal  at  midday  by  the  servant?  I  take  It 
that  parties  may  contract  that  the  servant 
shall  wcwk  from  7  o'clock  In  the  morning  un- 
til 5  o'clock  In  the  evening,  without  any  ia- 
termission,  and  that  the  law  will  uphold  and 
enforce  the  contract.  If  that  be  true,  then 
the  fact  that  an  intermission  of  30  minutes 
In  the  middle  of  the  day  la  allowed  the  serv- 
ant by  his  contract  does  not  Impose  upon  the 
master  the  duty  of  furnishing  the  servant  a 
place  in  which  to  eat  Suppose  the  Jury  had 
found  that  the  place  where  the  deceased  was 
compelled  to  work  was  so  far  from  his  home 
v.4lN.K.no.28— 67 


that  the  time  allowed  between  the  quitting 
hour  at  night  and  the  hour  for  resumption  of 
work  in  the  morning  was  so  short  tliftt  the 
deceased  could  not  go  home  and  get  the  sleep 
which  nature  required  he  should  have,  and 
that  for  that  reason  he  slept  in  the  pump 
house;  as  well  might  this  court  say  that  "so 
brief  an  interval  was  allowed  the  employ^  In 
which  to  sleep  that  he  could  not  go  to  his 
home  and  get  his  needed  rest;  hence  his  act 
in  remaining  oa  the  premises  and  sleeping  In 
the  pump  house  was  an  act  Incident  to  the 
service."  Of  course,  if  the  contract  of  the 
patties  does  not  contixd,  and  we  are  to  hold 
that  it  Is  the  province  of  the  jury  to  make 
such  a  contract  as  thety  may  conclude  the 
parties  should  have  made,  then  it  is  pn^er 
for  them  to  decide,  as  a  question  of  fact,  that 
because  the  Interval  of  80  minutes  was  too 
shwt  to  permit  him  to  go  to  his  ixotne,  eat  his 
dinner,  and  return  in  time  to  resume  his 
work  at  the  regular  hour,  his  act  in  eating 
his  dinner  on  the  prMnlses  was  an  Incident 
to  the  service.  If  this  is  within  the  province 
of  the  Jury,  then  it  is  also  their  right  to  de- 
termine whether  or  not  it  was  the  duty  of 
appellant  to  furnish  the  decedent  with  a 
comfortable  place  in  which  to  eat,  and,  if 
need  be,  a  place  to  sleep.  Incidents  to  serv- 
ice are  such  only  as  are  embraced  within  the 
contract  of  employment,  and,  if  not  express- 
ly defined  therein,  are  such  as  the  law  im- 
plies, and  not  what  a  Jury  may  Infer.  In  this 
instance  to  say  that  his  act  in  eating  his  din- 
ner on  the  premises  was  an  Incident  to  the 
services  Is  to  say  that  the  contract  of  em- 
ployment was  that  he  should  eat  bis  dinner 
there,  and  if  the  Jiiry  are  to  be  allowed  to 
determine  whether,  because  the  time  for  eat- 
ing was  too  short  to  permit  him  to  go  to  his 
home,  where  he  could  eat  In  comfort,  shelter- 
ed from  the  storm,  and  beside  a  warm  fire, 
his  going  into  the  pump  house  "was  an  in- 
cident to  his  service,"  or  "an  implied  Invita- 
tion to  go  there,"  then  it  is  because  appellant 
undertook  and  agreed  to  furnish  him  a  place 
where  he  could  eat  his  dinner.  I  am  unable 
to  see  what  the  length  of  the  interval  allow- 
ed for  the  noonday  meal  has  to  do  with  the 
question  of  appellant's  duty  to  the  deceased. 
To  my  mind  it  can  make  no  dlfCerence,  In  de- 
termining the  legal  duty  owing  from  appel- 
lant to  the  deceased,  whether  the  time  al- 
lowed was  SO  minutes  or  2  hours,  or  wheth- 
er be  lived  10  rods  away  from  the  rail- 
road, or  10  miles.  If  the  duty  depends  upon 
the  distance  the  employe  lives  away  from  his 
place  of  work,  and  the  time  allowed  him  to 
go  there  to  eat,  the  same  duty  would  not  be 
owing  to  all  employed  In  the  same  work,  for 
some,  living  but  10  or  15  rods  from  the  rail- 
road, would  have  ample  time  to  go  hMne  and 
eat  their  dinners  in  30  minutes,  while  others, 
living  10  miles  away,  could  not  do  so  in  2 
hours.  The  question  of  time,  whether  long  or 
short,  has  nothing  to  do  with  determining  ap- 
IMllant's  duty.  The  only  question  is,  what 
was  the  contract  between  the  parties,  and 
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was  It  appellant's  legal  duty,  under  that  conr 
tract,  to  furnisb  bim  a  place  to  eat  bis  din- 
ner, or  even  to  permit  blm  to  go  Into  the 
pump  house  for  that  purpose?  Unless  a  duty 
was  owing  from  appellant  to  appellee,  the 
neglect  of  which  resulted  In  bis  Injury,  there 
Is  no  right  of  recovery.  "It  Is  essential  to 
the  successful  maintenance  of  an  action  of 
negligence  to  show  the  existence  of  a  duty  on 
the  part  of  tbe  defendant  to  the  plaintiff, 
and  a  loss  suffered  as  a  direct  consequence 
of  the  breach  of  such  duty."  Rob.  Employ- 
ers, 22.  There  can  be  no  case  of  the  ne^l- 
gent  Injniy  of  one  person  by  another  In  tbe 
absence  of  a  legal  duty  due  from  the  person 
Inflicting  the  Injury  to  the  person  on  whom  it 
Is  inflicted.  "Tbe  first  requisite  In  establish- 
ing negligence  is  to  show  tbe  existence  of  the 
duty  which  it  is  supposed  has  not  been  per- 
formed." Oo<dey,  Torts,  |  659.  The  relation 
of  master  and  servant  being  contractual) 
the  liability  of  tbe  master  to  the  servant  is 
coextensive  with  the  contract  of  employment, 
and  does  not  extend  beyond  It  In  Wright  y. 
Rawson,  62  Iowa,  S29,  3  N.  W.  106,  which 
was  an  action  by  the  servant  against  the 
master  to  recover  damages  for  personal  in- 
juries received  after  leaving  his  usual  place 
of  work  and  while  visiting  the  other  work- 
men, wbicb  was  customary,  the  court  says: 
"In  order  to  establish  liability  of  defendant 
it  must  be  made  to  appear  that  tbe  intestate 
was  In  the  defendant's  employment  and  In 
the  proper  discharge  of  duty,  and  that  he  did 
not  voluntarily  seek  a  place  of  dangw.  It 
cannot  be  claimed  that  the  defendant  would 
be  liable  If  tbe  Intestate  bad  been  a.  visitor 
to  the  mines,  or  had  left  his  proi>er  place 
and  sought  the  dangerous  room  without 
thereby  serving  defendant  or  discharging 
any  duty  of  his  employment  When  the  ac- 
cident happened  It  clearly  appears  that  tbe 
Intestate  was  not  engaged  in  mining,  which 
was  his  employment;  that  his  proper  place 
was  not  In  the  room  where  he  was  Injured, 
but  on  the  contrary  he  was  a  visitor  there, 
for  his  own  pleasure  or  amusement  The  in- 
testate, not  being  engaged  in  bis  employment, 
was  In  the  same  position  of  a  visitor  to  the 
mine.  An  employd  having  voluntarily  put 
himself  in  danger,  he  cannot  recover.  Dog- 
gett  V.  Railroad  Co.,  34  Iowa,  284.  The  cus- 
tom of  miners  to  visit  tbelr  fellow  workmen, 
and  tbe  acquiescence  of  the  defendant  In 
such  custom,  cannot  be  regarded  as  an  Invi- 
tation for  tbe  workmen  to  leave  their  proper 
places  and  frequent  dangerous  parts  of  the 
mine  at  the  risk  of  defendant"  The  rela- 
tion of  master  and  servant  exists  only  when 
the  person  sought  to  be  charged  as  master 
has  the  right  of  control  over  tbe  person  whom 
It  is  songht  to  show  was  a  servant,  at  the 
time  when  the  Injury  happened.  "He  must  at 
tbe  time  have  had  the  right  to  direct  tbe  ac- 
tion of  the  servant  and  to  accept  or  reject  Its 
rendition."  Woods,  Mast  &  S.  §  306.  If  tbe 
relation  of  master  and  servant  did  not  exist 
at  tbe  time  the  decedent  went  Into  the  fiump 


bouse  and  was  Injured,— and  In  tbls  case  it 
cannot  well  be  contended  that  sncli  relation 
did  exist— then  he  was  a  mere  licensee  and 
went  there  at  bis  own  risk,  enjoying  the  li- 
cense subject  to  Its  concomitant  peiUs.  Hw 
appellant  was  not  bound  to  keep  Its  pump 
house  In  a  itofe  and  suitable  condition  for 
those  who  might  go  In  there  solely  for  their 
ownconvenlence  or  pleasure.  Tbe  law  Imposes 
no  such  duty  upon  It  I  deem  It  unnecessary 
to  cite  authorities  to  sustain  this  proposltkm, 
for  it  Is  so  well  settled  that  no  court  has  at- 
tempted to  controvert  It.  With  these  observa- 
tions, I  concur  In  tbe  result  reached  In  the 
opinion  of  Judge  DAVTS,  and  wonld  add  that 
nnder  the  facts  found  by  the  Jury  the  appel- 
lee would  not  b«  entitled  to  recover  upon  any 
theory. 

04  ind.  App.  IS) 
LAKE  BRIE  ft  W.  R.  CO.t.  LEE  et  aL  ^ 

(Appellate  Court  of  Indiana.    Nov.  10.  1895.) 
Right  or  Wat — Covenants  fob  Cbobsikos — Da» 

AGES  FOB  BSEACa. 

1.  A  deed  of  a  right  of  way  to  a  railroad 
company  having  provided  for  a  private  war  oo 
the  grantor's  farm  tmder  the  railroad,  and  tbs 
gtantor  having,  with  the  consent  of  the  com- 
pany, elected  to  accept  such  way  over  and  on  a 
public  higbway,  the  company  cannot  doae  it  with- 
out liability  for  damages. 

2.  Id  an  action  for  violation  by  m,  railroad 
company  of  coTenanta,  in  a  deed  of  a  right  of 
way,  to  provide  the  grantor  with  private  wajri 
over  and  nDdnr  tbe  railroad,  evidence  of  what 
his  land  was  worth  without  the  crocaings  and 
what  it  would  have  been  worth  with  them  is  ad- 
missible. 

Appeal  from  circuit  court,  DelaVvare  coun- 
ty; O.  J.  Lotz,  Judge. 

Action  by  WUliam  H.  Lee  and  otben 
against  tbe  Lake  Erie  &  Western  Railroad 
Company.  Judgment  for  plaintlffB.  Defend- 
ant appeals.    Affirmed. 

Hackedom  A  Cockrum  and  Gregrory  &  SH- 
verburg,  for  appellant  Ryan  tt  Thompson, 
for  appellees. 

DAVIS,  J.  In  June,  1871,  appellees  exe- 
cuted a  right  of  way  deed  to  the  La  Fayette, 
Muncie  &  BloomingtMi  Railroad  Company 
for  tbe  construction  of  a  railroad  tbrougta 
their  farm,  consisting  of  two  adjoining  tracts 
of  land.  In  consideration  that  the  company 
should  fence  the  railroad,  and  that  said  ap- 
pellees should  have  one  crossing  over  and 
one  nnder  tbe  railroad.  It  was  then  mntn- 
ally  agreed  between  tbe  parties  that  the  ap- 
pellees should  have  tbe  under  crossing  at 
tbe  point  where  the  railroad  crossed  a  higb- 
way  on  appellees'  real  estate.  The  place  vfss 
selected  for  the  over  crossing,  but  It  was 
never  constructed.  The  fence  was  Inillt  by 
tbe  railroad  company,  but  It  was  not  proper- 
ly maintained  by  the  appellant  Appellant 
succeeded  to  the  rights  of  tbe  original  c<Mn- 
pany  as  shown  In  Railroad  Oo.  t.  Griffin. 
107  Ind.  464,  8  N.  E.  451,  and  at  the  same 
time  came  into  possession  of  tbe  right  ot 
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way  de«4  exMubed  by  ap'pelleiefr.  The  ap- 
pellant, !n  1890,  over  objection  of  the  appel- 
leeB,  filled  and  obstructed  the  highway  un- 
der said  railroad,  which  up  to  that  time  had 
been  used  by  the  appellees,  under  the  agree- 
ment before  mentioned,  as  the  under  cross- 
ing provided  for  in  the  right  of  way  con- 
tracf. 

Many  questions  are  properly  presented  by 
the  record,'  which  have  beea  fully  and  ably 
argued  by  counsel.  We  have  carefully  read 
the  entire  lengthy  record  in  the  light  of  the 
exhaustive  briefs  of  counsel;  and,  In  the 
view  we  take  of  the'  case,  the  decision  of  a 
few  proposltlomi  disposes  of  all  the  questions 
sought  to  be  raised.  The  first  question  is 
whether,  under  the  circumstances,  the  ap- 
pellees can  recover  for  the  obstruction  of  a 
private  passageway  on  their  real  estate,  over 
and  upon  a  public  highway.  Counsel  for  ap- 
pellant codtoid  that  the  railroad  company 
had  no  authority  to  grant  the  appellees  a 
private  way  under  its  road,  dividing  their 
farm,  over  and  upon  a  public  highway,  and 
that  the  app^ees  did  not  acquire  any  rights 
by  such  an  agreement.  The  company,  how- 
ever, did  have  authority  to  agree,  in  con- 
sideration of  the  grant  of  the  right  of  way, 
that  the  appellees  should  have  a  private 
way  on  their  real  estate,  as  provided  In  the 
deed,  under  the  railroad;  and,  the  appelleefi, 
with  the  consent  of  the  company,  having 
elected  to  accept  such  right  of  way  over  and 
upon  the  public  highway,  the  appellant  is 
not  In  a  position  to  say  that  it  could  close 
up  such  way  under  the  railroad,  to  appel- 
lees' damage,  without  Incurring  any  liabil- 
ity to  them  cm  account  of  such  act  The 
parties  having  acted  for  many  years  on  this 
construction  of  the  c<mtract,  one  of  them 
cannot  be  allowed  to  repudiate  it  to  the  Iil- 
jury  of  the  other  without  his  consent  In  ad- 
dition to  having  the  possession  of  the  right 
of  way  deed,  and  the  fact  that  appellees 
were  constantly  using  the  way  as  such  pri- 
vate crossing,  it  appears  that  the  agents 
and  employes  of  the  appellant  In  charge  of 
the  work  were  advised  as  to  the  rights  of 
the  appellees  therein  before  the  under  cross- 
ing was  obstructed,  and  therefore  appellant 
is  in  no  better  position  on  this  questlrai 
than  the  original  grantee  in  the  right  of 
way  contract  would  have  been  had  It  dosed 
the  crossing.  Railroad  Oo.  v.  Burgan,  9  Ind. 
App.  604,  37  N.  B.  SI;  Railway  Co.  v.  Fish- 
er, 126  Ind.  19,  24  N.  B.  756;  Railway  Oo.  v. 
Power,  119  Ind.  269,  21  N.  B.  761;  Klncald 
V.  Gas  Co.,  124  Ind.  677,  24  N.  B.  1066. 

It  Is  next  Insisted  that  under  the  contract 
the  duty  of  constructing  the  over  crossing 
did  not  devolve  upon  the  railroad  company, 
and  that  it  was  not  under  any  obligations 
to  maintain  the  fence.  In  our  opinion,  the 
railroad  company  was  under  obligations  to 
construct  the  crossing,  and  also  to  maintain 
the  fence.  These  duties  wwe  continuing 
duties  tmder  the  agreement  Railroad  Ca  T. 
Burgan,  snpia. 


There  was  no  error  tn  permitting  the  ap-° 
pellees  to  prove  what  the  land  would  have 
been  worth  with  the  crossings  and  what  It 
was  worth  without  the  crossings.  Railway 
Oo.  V.  Sparks  (Ind.  Ak>.)  40  N.  B.  646;  Rail- 
way Oo.  V.  Summer,  106  Ind.  65,  5  N.  B. 
404.  lliere  was  no  error  in  permitting  ap- 
pellees to  prove  the  circumstances  under 
which  the  right  of  way  deed  was  executed, 
or  the  consideration  upon  which  it  rested. 
Bridge  Co.  V.  Hall,  125  Ind.  220,  26  N.  B. 
219;  Porter  v.  Waltz,  108  Ind.  40,  8  N.  B. 
705;  Railway  Co.  v.  Power,  supra.  We  find 
no  reversible  error  In  the  record.  Judgment 
affirmed. 


(U  Ind.  App.  668) 
DBHORITT  T.  WHlTCOMB. 
(Appellate  Court  of  Indiana.    Nov.  19,  1895.) 

Uastbb  AMD  ■  Sb«va»t— Complaint— Ihdbunitb. 
RBBS— Bill  ov  Ezcbptioiis. 

1.  One  couBtructiiig  a  building  by  employing 
a  contractor  with  hia  employes  to  do  the  car- 
penter work,  paying  the  wagea  of  such  employes 
to  the  contractor,  but  kMping,  himself .  the  control 
and  management  of  it,  becomes  a  master  of  sndt 
employes. 

2.  A  complaint  for  personal  injury,  which  al- 
leges that  the  injury  was  caused  by  a  heavy 
weight  of  slate  being  placed  on  a  roof,  causing 
it  to  fall,  becpuse  defendant  had  failed  to  brace 
it  snfSciently  to  bear  the  weight  sufficiently  al- 
leges the  weighi  of  the  slate,  and  wherein  the 
roof  was  defective. 

3.  A  bill  of  ezceptiona,  filed  after  the  term  at 
which  the  judgment  is  rendered,  does  not  become 
a  part  of  the  record  unless  the  record  shows  that 
the  time  for  filing  it  was  extended,  notwithstand- 
ing the  judge  certifies  that  it  was  filed  within  the 
time  allowed. 

Appeal  from  circuit  court,  Madison  coun- 
ty; A.  BlllBon,  Judge. 

Action  by  Wlllard  P.  Whitcomb  against 
James  H.  Dehority  for  personal  Injury. 
From  a  judgment  for  plaintiff,  defendant  ap* 
peals.    Afilrmed. 

Goodykoontz  &  Ballard,  for  appellant  Cbip- 
man  &  Walker,  for  appellee. 


LOTZ,  J.  The  appellee  (plaintiff  bdow)  re- 
covered a  judgment  against  the  appellant  for 
personal  Injuries  sustained  on  account  of  the 
alleged  negligence  of  appellant  The  first  as- 
signment of  error  calls  In  question  the  suffi- 
ciency of  the  complaint  to  withstand  a  de- 
murrer for  want  of  facts.  The  complaint 
avers  that  In  November,  1882,  the  defendant 
was  engaged  In  the  erection  and  construction 
of  a  two-stoiy  brick  business  block  in  the 
city  of  Blwood,  the  property  of  the  defend- 
ant; that  In  the  erection  and  construction  of 
the  building  the  defendant  employed  one  B. 
R.  Ooxen,  a  contractor  of  said  city,  with  his 
workmen,  to  do  the  carpenter  work  on  the 
building,  the  defendant  paying  Ooxen  for  the 
men  so  employed;  that  in  the  erection  and 
construction  of  said  building  the  defendant 
had  the  management  and  control  of  the  same, 
he  employing  the  said  Ooxen  and  his  force  of 
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men  to  do  tbe  work,  the  said  Cozai  and  bla 
men  being  under  the  superrlBion  and  control 
of  the  defendant,  and  the  defendant  paying  a 
certain  amount  per  day  for  each  worlcman  so 
engaged  thereon;  that  the  plaintiff  wae  in 
the  employ  of  said  Coxen,  and  under  the  di- 
rection of  said  Coxen  and  the  defendant,  and 
waB  at  work  on  said  building  as  a  carpenter; 
that  fsaid  buUding  was  being  covered  with 
Blate;  that  the  plaintifC  was  engaged  at  work 
in  the  second  story  of  the  building,  and  that, 
while  so  engaged,  without  the  knowledge  of 
the  plaintiff,  the  defendant  caused  to  be 
placed  on. the  roof  of  said  building,  over  the 
place  where  the  plaintiff  was  at  work,  a 
large  quantity  of  rooflng  slate;  that  In  the 
erection  and  construction  of  the  building  the 
defendant  had  no  plans  or  speciflcations  there- 
for prepared  by  an  architect,  but  had  the 
building,  and  all  pans  thereof,  constructed 
upon  plans  prepared  by  himself;  that  in  the 
erection  and  construction  of  said  building 
the  defendant  was  negligent  and  careless  in 
this:  that  he  did  not  provide  proper  support 
for  and  brace  the  roof  of  said  building  so  as 
to  resist  and  bear  the  weight  to  be  placed 
thereon,  and  by  reason  of  the  negligent,  care- 
less, improper,  and  insufficient  plan  and  con- 
struction of  said  building,  and  by  reason  of 
the  defendant's  carelessness  and  negligence 
in  placing  and  causing  to  be  placed  on  the 
roof  of  the  building,  over  the  place  where  the 
plaintiff  was  at  work,  a  large  quantity  of 
slate,  the  roof  at  said  place  gave  way,  and 
the  roof  and  slate  fell  upon  the  plaintiff,  and 
he  was  thereby  crushed  to  the  floor,  his  tight 
leg  broken,  his  ribs  broken,  and  bis  skull 
fractured,— all  without  any  fault  or  negligence 
on  his  part  Appellant's  counsel  insist  that 
the  averments  do  not  show  that  the  defend- 
ant owed  the  plaintiff  any  duty;  that  no  rela- 
tion of  master  and  servant  or  of  principal 
and  agent  is  shown  to  exist  between  them; 
that  Coxen,  according  to  the  averments,  was 
an  independent  contractor,  and  that  the  ap- 
pellee was  his  servant  It  is  well  settled 
that  where  one  lets  a  contract  to  another  to 
do  a  particular  lawful,  work,  reserving  to 
himself  no  control  over  such  work  except  the 
right  to  require  It  to  conform  to  the  contract 
or  a  particular  standard  when  completed,  be 
is  not  liable  for  the  negligence  of  the  con- 
tractor. Park  V.  Board,  3  Ind.  App.  536,  30 
N.  K  147;  Ryan  v.  Curran,  61  Ind.  345; 
KaUroad  Co.  v.  Farver,  111  Ind.  195,  12  N. 
E.  20G;  New  Albany  Forge  &  Rolling  Mill  v. 
Cooper,  131  Ind.  363,  30  N.  B.  294.  But  thU 
rule  does  not  apply  where  the  work  contract-; 
ed  to  be  done  is  unlawful,  or  a  nuisance  per 
se;  nor  where,  the  contract  directly  requires 
the  performance  of  work  intrinsically  dan- 
gerous, however  skillfully  performed.  Park 
V.  Board,  supra.  The  work  described  in  the 
complaint  is  neither  unlawful  nor  intrinsical- 
ly dangerous.  The  complaint,  however,  will 
not  bear  the  construction  appellant  contends 
for.  The  averments  do  not  make  Coxen  an 
Independent  contractor  as  to  any  particular 


piece  of  work.  He  Is  oo  more  than  a  fore- 
man of  the  builder  or  of  tbe  defendant  Tbe 
acts  of  negligence  are  charged  directly  against 
the  defendant  While  the  avermenta  are  not 
clear  and  certain,  we  are  of  the  opinion  that 
the  fair  import  is  that  the  plaintiff  was  tbe 
servant  of  the  defendant 

The  overruling  of  appellant'a  motiim  to 
make  the  complaint  more  specific  is  one  of 
the  errors  assigned.  This  motion  requested 
the  court  to  require  the  plaintiff  to  make  his 
complaint  more  specific,  and  to  state  definite- 
ly what  portion  of  the  roof  of  the  building 
was  defective,  and  what  part  gave  way,  and 
to  state  the  amount  of  the  weight  placed 
thereon,  and  to  state  whethn-  it  was  the 
brickwork  or  the  framework  that  was  de- 
fective. Tbe  complaint  avers  that  the  de- 
fendant did  not  provide  proper  support  fbr 
and  brace  the  roof  of  the  bulldins  so  as  to 
resist  and  bear  the  weight  placed  tba«on. 
This  sufiiclently  f^iows  wherein  the  bnildtng 
was  def ective^  and  apprised  the  defendant  of 
what  he  was  required  to  meet  Tbere  was 
no  error  In  overruling  this  motion. 

The  ov^Tuling  of  appellant's  motion  for  a 
new  trial  is  the  last  error  assigned.  Tbe  («Iy 
reasons  for  a  new  trial  are  that  the  vodict 
is  contrary  to  the  evidence  and  contraiy  to 
the  law,  and  that  the  court  erred  in  giving 
certain  instmctlons  to  the  Jury.  It  requites 
a  consideration  of  the  evidence  to  determine 
the  questions  raised  by  the  motion  for  a  new 
trial.  The  appellee  makes  the  point  tbat  tbe 
bill  of  exceptions  containing  the  evidence  is 
not  properly  a  part  of  the  record.  The  tran- 
script shows  that  the  Judgment  was  rendered 
at  the  December  term,  1893,  and  that  on  tbe 
1st  day  of  January,  1894,  being  tbe  first  day 
of  tbe  next  term,  the  appellant  filed  his  mo- 
tion for  a  new  triaL  The  motion  was  over- 
raled  on  that  day  and  the  judgment  reader^ 
ed.  The  appellant  did  not  ask  for  time  in 
which  to  file  a  bill  of  exceptions,  nor  was  any 
given.  Afterwards,  and  at  the  next  follow 
Ing  term  of  the  court,  the  appellant  filed  bis 
bill  of  exceptions.  The  certificate  oC  tbe  pre- 
siding judge  states  tliat  tbe  bill  of  exceptions 
was  presented  and  signed  within  tbe  time  al- 
lowed. It  is  settled  by  the  adjudications  tbat 
when  a  bill  of  exceptl<His  is  presented,  aigor 
ed,  and  filed  at  the  term  of  court  at  which 
the  rulings  of  the  court  complained  ot  w«« 
made,  it  is  sufficient  although  the  record  is 
silent  as  to  time  being  given.  Under  snch 
circumstances,  this  court  will  presume  that 
time  within  the  term  was  given  by  parc^ 
and  that  it  was  presented  within  tbe  time  so 
allowed.  Dodge  v.  Morrow  (Ind.  App.)  41  X. 
K.  967;  Improvement  Oo.  v.  Teter,  1  Ind. 
App.  322,  27  N.  E.  635.  It  is  also  well  settled 
that  when  the  bill  is  filed  after  the  term,  and 
the  record  entries  do  not  show  that  time  was 
given  in  which  to  file  it  a  statement  in  the 
bill  itself  that  time  was  given,  and  tliat  it 
was  ffied  within  tbe  time  allowed.  Is  not  satS- 
cient  Applegate  v.  White,  79  Ind.  413; 
Jones  T.  Jones,  91  Ind.  72;  Engleman  t.  Ajc- 
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nold,  US  Ind.  81,  20  N.  B.  SOB.  The  biU  of 
exceptions  containing  tbe  evidence  Is  no  part 
of  the  record.   Judgment  affirmed. 


(U  Ind.  App.  64t) 

LOBB  T.  McALISXER.* 
(Appellate  Court  of  Indiana.    Not.  19, 189S.) 

PABOL  MORTOAOE— COKVLIOTINO  BtIDBMCB— IK- 
STROOTIOKS— &B0ORD. 

1.  An  agreement  whereby  plaintlll  conveyed 
certain  land  to  defendant  in  consideration  that  de- 
fendant wonld  assume  the  payment  of  certain  in- 
debtedness owed  bv  plaintiff,  and,  upon  repay- 
ment by  i^intifC  within  10  years  of  the  amounta 
so  paid,  with  interest,  defendant  was  to  recon- 
vey  the  land,  constitntes  a  mortgage,  which  may 
be  shown  by  parol. 

2.  Where  there  is  some  evidence  to  sustain 
the  verdict  the  appellate  court  cannot  determine 
upon  whidi  side  it  preponderates. 

3.  To  determine  whether  a  deed  absolute  is 
In  fact  a  mortgage,  all  the  circumstances  sur- 
rounding its  execution  may  be  shown. 

4.  In  order  that  instriictiona  may  be  made 
Dart  of  the  record  without  a  bill  of  exceptions, 
the  record  i^nst  affirmatively  show  that  they  were 
filed. 

Appeal  from  drcnit  court,  Madison  county; 
Alfred  Ellison,  Judge. 

Action  by  Oarshena  McAlister  against  Louis 
lioeb  to  recover  damages  for  the  breach  of 
a  contract  Plaintiec  had  Judgment  and  de- 
fendant appeals.    Affirmed. 

Kittinger  &  Beardon  and  Dlven  &  Mc- 
Mahan,  for  appellant  Bagot  &  Bagot  and 
H.  W.  Taylor,  for  appellee. 

ROSS,  J.  The  appellee  brought  this  action, 
alleging  in  his  complaint  that  Yn  the  year 
1890  he  was  the  owner  and  in  possession  of 
a  certain  120  acres  of  land  in  Madison  coun- 
ty, Ind.,  which  was  of  the  value  of  $6,000. 
That  he  was  at  that  time  Indebted  to  divers 
persons  in  the  aggregate  sum  of  $2,500.  That 
appellant  assumed  to  pay  said  indebtedness, 
and,  in  consideration  thereof,  and  to  secure 
the  repayment  within  10  years,  to  appel- 
lant of  said  sum  of  $2,500,  with  interest  at 
8  per  cent,  appellee  transferred  said  land  to 
him  by  deed  of  conveyance,  and  which  land, 
it  was  understood  and  agreed  by  and  between 
the  parties,  was  to  be  reconveyed  by  appel- 
lant to  appellee  upon  such  repayment.  The 
agreement  to  reconvey  was  in  writing,  and 
executed  contemporaneously  with  the  deed 
of  conveyance.  That  afterwards,  on  the  20th 
day  of  April,  1892,  appellee  borrowed  from 
appellant  tbe  further  sum  of  $1,000,  which 
sum,  it  was  agreed,  should  be  secured  by  said 
conveyance  aforesaid,  and  should  be  repaid, 
with  Interest  at  8  per  cent,  before  appellee 
was  entitled  to  a  reconveyance  from  appel- 
lant of  said  real  estate.  That  when  appellee 
borrowed  this  $1,000,  he  delfvered  up  to  ap- 
pellant the  written  agreement  to  reconvey, 
executed  at  the  time  the  deed  was  made. 
That  afterwards,  and  before  the  expiration  of 
tbe  time  agreed  upon  for  the  payment  of  said 
money,  to  wit,  November  27,  1892,  appellant 
"fraudulently  and  designedly,  for  the  pur- 

'Rebearmg  denied,  44  N.  B.  37S. 


pose  of  cheating,  hindering,  and  defrauding" 
appellee,  "sold  and  conveyed  said  real  estate 
to  one  Thomas  Wlndell,  who  was  an  Innocent 
purchaser  thereof,  and  who  paid  a  valuable 
consideration  therefor,  and  who  had  no  no- 
tice or  knowledge  of  the  rights  of  the  plaintiff 
In  and  to  said  real  estate,  as  aforesaid."  That 
said  Wlndell  thereupon  Instituted  proceed- 
ings, and  ousted  appellee  tiom  the  possession 
of  said  real  estate,  to  his  damage,  etc.  A 
demurrer  for  want  of  facts  was  ffied  to  the 
complaint,  and  overruled  by  the  court,  and 
this  is  the  first  specification  of  error  assigned. 

The  appellant  Insists  that  the  c(Hnplaint  is 
insufficient  for  several  reasons,  namely— First, 
because  the  action  is  upon  a  parol  contract 
with  reference  to  real  estate,  which  was  not 
to  be  iwrformed  within  one  y6ar,  hence  the 
contract  was  within  the  statute  of  frauds,  and 
void;  second,  because  it  is  not  alleged  that 
the  purchaser,  Wlndell,  did  not  know  of  ap- 
pellee's rights,  or  that  appellee  ever  demand- 
ed of  Mm  a  reconveyance  of  the  property; 
third,  because  it  is  not  alleged  that  appeUee 
ever  tendered  to  api)ellant  the  amount  due 
him,  and  demanded  a  reconveyance,  or  that 
he  ever  demanded  the  difference  between  the 
amount  owing  to  appellant  and  the  value  of 
the  property. 

We  think  the  facts  alleged  show  that  while 
the  deed  of  conveyance  from  appellee  to  ap- 
pellant was  absolute  on  Its  face,  as  between 
the  parties  themselves  it  was  in  truth  and 
fact  nothing  but  a  mortgage.  Parker  v.  Hub- 
ble, 75  ind.  580;  Beatty  v.  Brummett  94  Ind. 
76;  Orelghton  v.  Hoppis,  89  Ind.  869;  Cox 
V.  Ratcllffe,  105  Ind.  374,  5  N.  B.  5;  Voaa  v. 
Eller,  109  Ind.  280,  10  N.  B.  74;  Wolfe  v. 
McMillan,  117  Ind.  587,  20  N.  B.  500;  MiUer 
T.  Curry,  124  Ind.  48,  24  N.  B.  219,  374.  As 
between  appellant  and  appellee,  the  deed 
which  appellee  executed  to  appellant  being 
in  fact  nothing  but  a  mortgage,  it  always  re- 
mained a  mortgage,  for  here  applies  the  max- 
hn,  "Once  a  mortgage,  always  a  mortgage." 
If,  then,  appellant  has  conveyed  away  tbe 
property,  so  that  appellee  cannot  have  a  re- 
conveyance, he  must  answer  to  appellee  for 
the  difference,  if  there  Is  any,  between  the 
value  of  the  property  and  the  amount  due 
from  appellee.  Following  the  authorities 
above  cited,  the  objections  to  the  complaint 
are  not  well  taken. 

A  new  trial  was  asked,  and  85  reasons  were 
embraced  in  the  motion  therefor.  The  first 
and  second  reasons  are  that  the  verdict  of 
the  Jury  is  not  sustained  by  sufficient  evi- 
dence*  and  Is  contrary  to  law.  It  la  very 
earnestly  Insisted  that  there  is  no  evidence 
to  sustain  several  allegations  of  the  complaint 
which  were  necessary  to  tbe  statement  of  a 
cause  of  action.  There  is  considerable  con- 
flict In  the  evidence,  but.  Inasmuch  as  there 
is  some  evidence  to  sustain  the  verdict  this 
court  cannot  consider  the  evidence,  for  the 
purpose  of  determining  upon  which  side  it 
preponderates. 

The  damages  assessed  are  not  excessive. 


Digitized  by 


Google 


1062 


NORTHEASTBRM  BEPOBTBR,  Vol.  41. 


OndL 


In  fact,  under  the  evidence  latrodnced,  the 
Jury  would  baye  been  Justified  in  asae'saing 
larger  damages.  We  do  not  mean  to  say  that 
a  preponderance  of  tlie  evidence  would  have 
Justified  a  larger  assessment,  but  simply  that 
a  lar^r  assessment  could  have  been  made, 
under  some  of  the  evidence. 

Reasons  from  4  to  62,  both  indnsive,  re- 
late to  the  admission  of  evidence,  and  rul- 
ings on  motions  to  strike  out  parts  of  the 
evidence  admitted.  In  actions  of  this  char- 
acter, It  is  settled  that  all  the  facts  and  cir- 
cumstances attending  or  surrounding  the 
transaction  may  \3e  shown,  in  order  to  de- 
termine whether  or  not  a  deed  absolute  on 
its  face  Is  In  fact  a  mortgage.  If,  as  counsel 
for  appellant  contends,  no  oral  testimony  can 
be  given  which  tends  to  contradict  the  in- 
strument Itself,  or  to  explain  the  purpose  of 
its  execution,  no  deed  absolnte  on  its  face 
conld'  ever  be  successfully  attacked  and 
shown  to  be  a  mortgaga  The  contrary  la 
too  well  settled  to  require  further  discussion. 

Without  taking  up  and  passing  npon  each 
of  these  objections  separately,  sufBce  it  to 
say  we  have  read  the  evidence  with  conald- 
able  care,  and  think  the  rulings  of  the  court 
were.  In  the  main,  right.  Trial  courts  must, 
of  necessity,  be  allowed  some  latitude  in  the 
exercise  of  their  discretionary  powers  In  the 
trial  of  cases,  and,  if  they  commit  errors 
which  are  not  harmful,  especially  when  a 
right  result  has  been  reached,  their  acaon 
will  not  be  reviewed  by  this  court. 

The  remaining  reasons  in  the  motion  for  a 
new  trial  relate  to  the  giving  and  refusal  to 
give  instructions.  The  instructions,  while 
copied  into  the  record,  are  not  properly  a 
part  thereof.  They  are  not  brought  into  the 
record  by  bill  of  exceptions,  neither  are  they 
made  part  of  the  record  by  order  of  court, 
nor  does  the  record  show  that  they  were 
ever  filed  with  the  clerk  as  a  part  of  the  pa- 
pers in  the  cause.  Steeg  v.  Walls,  4  Ind.  App. 
18,  30  N.  E.  812;  Lockwood  v.  Beard,  4  Ind. 
App.  505,  30  N.  E.  15;  Railroad  Co.  v.  Welkle, 
6  Ind.  App.  340,  83  N.  E.  639.  "In  order  that 
Instructions  may  be  made  part  of  the  record 
without  a  biU  of  exceptions,  the  record  must 
afSrmatively  show  that  they  were  filed."  Rail- 
road Co.  V.  Beyerle,  110  Ind.  100,  11  N.  B.  6> 
and  cases  cited.    Judgment  affirmed. 

(13  Ind.  App.  563) 

TOWN  OP  SALEM  v.  HENDERSON. 
(Appellate  Court  of  Indiana.    Nov.  19,  1886.) 

btrbbt  imfkovbxests— a88k88hbhtb— abuttixe 
Propbktt. 
Under  Rev.  St  18M,  {  4293,  reqoiring 
the  engineer  to  report  the  average  coat  pei  run- 
ning front  foot  of  the  whole  length  of  that  part 
of  the  street  which  has  been  improved,  etc.,  land 
abutting  on  a  bridge  connecting  the  portions  of 
the  street  so  improved  is  not  liable  for  any  part 
of  the  assessment,  particularly  as  the  engineer 
excepted  from  hia  estimate  the  length  of  the 
bridgCt  which  was  not  improved. 

Appeal  from  circuit  court,  Washington 
county;  S.  B.  Voyles,  Judge. 


Action  by  the  town  of  Salem  against  Har- 
vey D.  Henderson  to  enforce  tbe  coUectioo 
of  an  assessment  for  a  street  imiwoTement 
Demurrers  to  the  answer  were  orerroled, 
and  plaintiff  appeals.    Aflhmed. 

Mitchell  &  Mitchell,  for  appellant.  Als- 
paugh  &  Lawler,  for  appellee. 

BEIKHARD,  C.  J.  This  action  was 
brought  by  the  appellant  against  tbe  appel- 
lee to  enforce  the  collection  of  an  aseeasinent 
for  a  street  improvement.  The  amended 
complaint  is  In  one  paragraph.  Tbe  appel- 
lee answered  in  three  paragraphs,  tbe  first 
of  which  was  the  general  deniaL  Separate 
demurrers  were  filed  to  the  second  and 
third  paragraphs,  and  overruled.  This  rul- 
ing is  assigned  as  error.  The  substance  of 
the  second  paragraph  of  the  answer  la  tbat 
the  appellee  admits  the  contract  between 
the  town  and  the  contractor  for  the  improve- 
ment of  West  Market  street  in  said  town, 
and  that  he  is  the  owner  of  lots  13  and  140 
in  said  town,  fronting  on  said  street;  but 
he  avers  that  only  134  feet  of  said  lots  abut 
and  front  on  the  part  of  said  street  Improv- 
ed under  the  said  contract  between  said 
town  and  said  contractor,  and  he  further  al- 
leges tbat  on  the  15th  day  of  October,  ISQi, 
and  before  the  same  became  due,  and  be- 
fore the  beginning  of  this  suit,  he  tendered 
to  said  appellant,  in  lawful  money  of  the 
United  States,  the  sum  of  $187.44,  In  full 
payment  of  the  money  due  from  said  ap- 
pellee on  account  of  the  improvement  of 
said  West  Market  street  under  the  said  con- 
tract between  said  town  and  said  contract- 
or, and  he  brings  said  sum  of  $1S7.44  so 
tendered  Into  the  court  for  appellant's  use; 
and,  as  to  the  sum  of  $34.97  claimed  by  ap- 
pellant in  excess  of  the  above  tender,  he 
denies  that  he  owes  the  same,  or  any  part 
thereof,  because  the  west  25  feet  of  bis  said 
lots  fronting  on  said  West  Market  street  do 
not  front  or  abut  upon  a  part  of  said  street 
improved  under  the  contract  mentioned  in 
the  amended  complaint,  but  do  abut  on  the 
bridge  over  Brock  creek,  wherefore  he  de- 
mands Judgment  for  costs. 

The  statute  under  which  such  tmprore-  i 
ments  are  made  provides  that,  when  the  im- 
provement has  been  made  and  completed 
according  to  the  terms  of  the  contract,  the  I 
board  of  trustees  shall  cause  a  final  esti- 
mate to  be  made  of  tbe  total  cost  thereof  by 
the  proper  engineer,  and  such  board  of 
trustees  shall  require  such  engineer  to  re- 
port to  them  the  following  facts:  (1)  The 
total  cost  of  the  Improvement.  (2)  Thf 
average  cost  per  running  front  foot  of  the 
whole  length  of  that  part  ol  the  street  9o 
improved.  (3)  The  name  of  each  property 
owner  on  that  part  of  the  street  so  improved. 
(4)  The  number  of  front  feet  owned  by  th-- 
respective  property  owners  on  that  iwrt  ^r 
the  street  so  Improved.  (5)  The  amount  of 
such  cost  for  Improvement  due  upon  each 
lot  or  parcel  of  ground  bordering  on  sncb 
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street,  whtcb  amount  shall  be  ascei'talned 
and  fixed  by  multiplying  the  average  cost 
prii^e  per  running  front  foot  of  the  several 
lots  or  parcels  of  ground  respectlvelf.  (6) 
The  full  description,  together  with  the  own- 
er's name,  of  each  lot  or  parcel  of  ground 
bordering  on  said  street  so  improved.  (7) 
In  case  of  the  construction  of  a  sewer,  a 
description  of  the  property  benefited  there- 
by, etc.  Rev.  8t.  1894,  §  4203.  We  think  that 
it  is  plain  from  the  reading  of  the  section 
cited  that  it  was  intended  that  only  that  part 
of  the  abutting  property  should  be  assessed 
which  fronts  on  the  portion  of  the  street 
actually  improved.  Statutes  authorizing  the 
assessment  of  property  for  public  improve- 
ments are  to  l>e  strictly  construed.  The 
statute  cannot  be  extended  or  added  to  in 
order  to  make  the  llabiilty  greater  than  Is 
authorized  by  the  plain  letter  thereof. 
Hence  when  it  requires  the  engineer  to  es- 
timate only  the  cost  per  running  front  foot 
of  "that  part  of  the  street  so  improved," 
etc.,  it  would  be  enlarging  both  the  letter 
and  spirit  of  the  statute  l>eyond  Its  original 
scope  to  Include  in  such  estimate,  and  con- 
sequently in  the  assessment,  property  abut- 
ting on  any  part  of  the  street  not  improved. 
Besides,  if  we  look  to  the  complaint  and  ex- 
hibits therewith  fil^d,  which  it  is  proper  to 
do  in  considering  the  Bufflciency  of  an  an- 
swer addressed  to  it,  we  find  that  the  en- 
gineer's final  estimates  expressly  except 
from  the  total  length  of  the  improvement 
60  feet,  "length  of  bridge  over  Brock  creek." 
If,  then,  the  length  of  the  bridge  is  not  in- 
cluded in  the  total  estimate,  it  would  seem 
to  be  highly  inequitable  and  unjust  that  the 
entire  part  of  the  bridge  abutting  on  ap- 
pellee's property  should  be  included  in  his 
assessment.  Possibly,  if  the  bridge  were  a 
portion  of  the  improvement  made,  there 
might  be  some  reason  for  including  it  la 
the  assessment,  but  the  pleading  under  con- 
sideration, does  not  so  aver,  but  expressly 
excludes  it  from  that  portion  of  the  street 
which  was  Improved.  If  the  appellant's 
construction  were  to  prevail,  the  town  could 
Improve  a  street  in  front  of  a  person's  prop- 
erty in  piecemeal,  and  compel  such  person 
to  pay  the  same  as  if  the  entire  street  in 
front  of  such  property  had  been  improved, 
although  In  reality  not  more  than  a  small 
fraction  thereof  may  have  been  so  improved. 
This  is  not  a  case  where  a  property  owner 
claims  a  credit  or  allowance  for  a  portion 
of  the  Improvement  made  by  himself  In 
front  of  his  property  under  Rev.  St  1894,  { 
4291.  The  appellee  is  not  claiming  a  credit 
here  for  the  work  done  by  himself  or  any 
one  else,  but  he  Is  objecting  to  paying  for 
an  Improvement  which  never  was  made,  and 
of  which  he  received  no  benefit. 

Appellant's  counsel  concede  that  the  ap- 
pellee's position  would  be  tenable  if  the 
street  Improved  only  extended  134  feet  in 
front  of  his  property  and  then  stopped,  but 
they  Insist  that  the  rule  is  different  when 


tbe  street  Improved  extends  beyond  the  lots 
sought  to  be  charged.  We  confess  our'  in- 
ability to  perceive  the  distinction.  If  the 
appellant  had  Improved  100  feet  of  the  street 
in  front  of  appellee's  lots,  beginning  on  the 
east  end,  and  had  then  left  a  space  of  25 
feet  unimproved,  continuing  the  improve- 
ment again  at  the  end  of  such  25  feet,  and 
extendbig  It  on  to  the  west,  beyond  the  appel- 
lee's lots,  the  case  would  be  precisely  an- 
alogous to  the  one  in  hand.  But  in  that 
case,  we  apprehend,  the  appellant's  counsel 
would  hardly  claim  a  liability  on  the  part 
of  appellee  for  the  entire  improvement  The 
simple  fact  that  the  appellee's  lots  Nos.  13 
and  140  abut  on  the  street  which  was  in 
part  Improved  by  the  proceeding  would  not 
render  the  appellee  liable  for  any  more  Im- 
provement than  that  actually  made  In  front 
of  his  property.  We  think  that  the  court 
correctly  overruled  tbe  demurrer  to  the  sec- 
ond paragraph  of  the  answer.  The  third 
paragraph  is  also  good.  It  is  an  admission 
of  a  liability  for  $187.44,  and  a  denial  of  the 
remainder,  and  avers  a  tender  of  the  amount 
due. 

These  are  all  the  questions  arising  In  tbe 
record.   Judgment  afilrmed. 


(13  ind.  An>.W> 
TOWN  OF  SALBM  v.  RBID  et  aL 
(Appellate  Court  of  Indiana.   Nov.  19, 1895.) 

Appeal  from  drcnit  court,  Washington  county; 
S.  B.  Voylea,  Judge. 

Action  by  the  town  of  Salem  against  Volney  T. 
Reid  and  others  to  mforce  tbe  payment  of  an 
assessment  for  a  street  Improvement  A  demur- 
rer to  the  answer  was  overruled,  and  plaintiff 
appeals.    Affirmed. 

Mitchell  &  Mitchell,  for  appellant  Alspaagh 
&  Lawler.  for  appellees. 

REINHARD.  C.  J.  The  questions  presented 
by  the  record  In  this  case  are  Identical  with  those 
decided  by  this  court  in  Town  of  Salem  v.  Hen- 
derson (at  present  term)  41  N.  E.  1062.  Upon  the 
authority  of  that  case  the  judgment  of  the  lower 
court  in  the  present  case  must  be  affirmed.  Judg- 
ment affirmed. 


(13  Ind.  App.  S76) 

ELWOOD  NATURAL  GAS  &  OIL  CO.  v. 

BAKER  et  aL 

(Appellate  Court  of  Indiana.    Nov.  21, 1895.) 

CoNTaiOT— Failubb  to  Pbkfobm— WiLrvBB  or 

Owbotioss—Appbal— Review. 

1.  One  who  accepts  a  well  as  completed  ac- 
cording to  the  contract  for  drilling  it  cannot,  in 
an  action  for  the  contract  price,  claim  that  the 
contract  was  not  performed. 

2.  OUections  to  Instractions  not  properly  in 
the  record,  because  not  made  so  by  bill  of  excep- 
tions, or  filed  with  the  clerk  as  a  part  of  the 
DBpers  in  the  case,  will  not  be  considered. 

Appeal  from  circuit  court,  Madison  coun- 
ty;  Alfred  Ellison,  Judge. 

Action  by  Frank  Baker  against  the  Elwood 
Natural  Gas  &  Oil  (Company  to  recover  a 
balance  alleged  to  be  due  for  drilling  a  gas 
well.  Prom  a  Judgment  for  plaintiffs,  de- 
fendant appeals.    Afilrmed. 
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Goodykoontz  &  Ballard,  for  appellant 
Btehopp  &  Scanlan,  for  appellees. 

ROSS,  J.  Tbls  action  was  brought  hy  the 
appellees  to  recover  a  balance  due  them  from 
appellant  for  drilling  a  gas  well  under  the 
terms  of  a  written  contract  No  copy  of  the 
contract  was  filed  with  the  complaint  for 
the  reason,  as  alleged,  that  the  appellant 
was  in  the  possession  thereof,  and,  although 
requested,  refused  to  give,  or  permit  appel- 
lee to  take,  a  copy  thereof.  Then  follows  a 
summary  of  the  material  parts  of  the  con- 
tract as  appellees  remembered  them.  A  de- 
murrer for  want  of  facts  was  filed  to  the 
complaint  and  overruled.  Thereupon  the 
appellant  filed  an  answer  in  two  paragraphs, 
the  first  being  a  general  denial,  and  the  sec- 
ond setting  forth  the  terms  of  the  contract 
under  which  the  work  was  done,  and  alleg- 
ing noncompliance  therewith  on  the  part  of 
the  appellees.  A  copy  of  the  contract  was 
filed  with  this  paragraph  of  the  answer.  To 
the  second  paragraph  of  the  answer  the  ap- 
pellees filed  a  reply  of  general  denial.  Up- 
on the  issues  thus  formed,  the  cause  was 
submitted  to  a  Jury  for  trial,  and  a  verdict 
returned  in  favor  of  the  appellees,  assessing 
their  damages  at  $165. 
,  The  contention  of  appellant,  when  attack- 
ing the  sufilciency  of  the  complaint  that 
appellees  cannot  allege  that  the  contract  pro- 
vided for  a  well  three  inches  in  diameter, 
and  then  recover,  when  in  truth  and  fact  the 
contract  was  that  the  well  should  be  eight 
inches  in  diameter,  can  have  no  force  at  this 
time,  as  the  facts  alleged  In  the  complaint 
are  that,  by  the  terms  of  the  contract  the 
well  was  to  be  three  Inches  in  diameter,  and 
it  nowhere  appears  in  the  complaint  that  It 
was  to  be  otherwise  or  different  In  deter- 
mining the  sufficiency  of  the  facts  alleged  in 
the  complaint  to  state  a  cause  of  action,  we 
can  look  to  nothing  except  the  complaint  it- 
self. Other  pleadings  filed,  or  the  evidence, 
neither  strengthen  nor  weaken  the  facts  al- 
leged in  the  complaint  when  the  sufficiency 
of  the  facts  alleged  to  state  a  cause  of  ac- 
tion is  being  considered.  So  far  as  any  ob- 
jection has  been  pointed  out  we  think  the 
complaint  sufficient 

Again,  it  is  urged  that  the  court  erred  in 
overruling  the  motion  for  a  new  triaL  There 
is  ample  evidence  to  sustain  the  verdict 
The  contention  that  there  Is  no  evidence 
showing  "that  the  water  was  entirely  cased 
off,  or  that  the  well  was  packed,  so  it  would 
not  leak  gas  and  water,"  is  untenable.  The 
testimony  of  the  appellees,  and  of  a  number 
of  the  witnesses  both  for  appellant  and  ap- 
pellees, refutes  the  appellant's  contention, 
and  shows  the  well  to  be  dry,  and  free  from 
leaks.  It  also  appears  that  the  appellant 
accepted  the  well  as  completed,  connected 
it  with  its  mains,  and  used  it  If  the  well 
was  not  completed  or  was  not  constructed 
in  the  manner  provided  in  the  contract  ap- 
pellant should  have  refused  to  accept  it 


We  bave  examined  the  evidence  tq^on  the 
assumption  that  it  Is  properly  In  the  record, 
but,  under  the  decisions  of  this  court  and 
of  the  supreme  court  we  doubt  whetber  tbe 
evidence  is  properly  before  us.  Morgan  t. 
East  4  Ind.  App.  607,  30  N.  B.  946;  Prather 
v.  Pratber.  189  Ind.  670,  88  N.  B.  810.  and 
cases  cited. 

It  is  next  insisted  that  tbe  court  erred  In 
giving  to  the  Jury  Instruction  No.  5.  The  Ib- 
stmctlons  are  not  properly  in  tbe  record,  be- 
cause not  made  so  by  bill  of  exceptions,  or 
filed  with  the  clerk  as  a  part  of  the  papa* 
In  the  case,  and  for  that  reason  we  need  not 
and  do  not  consider  anything  with  reference 
to  them.  Railroad  C!o.  v.  Weikle,  6  Ind. 
App.  340,  33  N.  E.  639.     Judgment  affirmed. 

(1$  Ind.  App.  ss;) 

SWEITZBR  V.  HBASLBT. 

(AppeDate  Court  of  Indiana.    Nov.  20,  1896.) 

CoMPROiusa  —  CoitsiDEiuTios  —  Review    o* 

Appeal. 

1.  A  promise  made  in  consideration  of  tbe 
compromise  of  an  unenforceable  claim,  whidi 
both  parties  believed  at  tbe  time  was  enf(»ceal>Ie, 
is  based  on  sufficient  consideration. 

2.  Objections  to  conclusions  of  law  mnst  be 
made  by  exceptions,  and  cannot  be  made  by  a  mo- 
tion to  modify. 

3.  A  joint  exception  to  two  condosiona  ol 
law  is  InsufBdent  for  the  separate  review  <tf 
eacli. 

Appeal  from  drcnlt  comt,  Blkbart  ooimty; 
3.  M.  Van  Fleet  Judge. 

Action  by  Oliver  H.  Sweitzer  against  Jacob 
P.  Heasley  on  promissory  note&  Judgment 
for  defendant  and  plalntlfl  appeals.    Aflimwd. 

Stepbens  &  Stephens  and  Chamberlain  h 
Tamer,  for  appellant.  Johnson,  Osborne  ft 
Zook  and  R.  M.  Johnson,  tac  appeUea 

OAVIN,  J.  Appellant's  position  la  that  a 
certahi  contract  of  compromise  was  ineffective 
and  without  consideration  because  'it  is  es- 
tablished by  a  long  line  of  authorities  that  tbe 
compromise  of  an  uncnforceaUe  claim  can 
form  no  consideration  for  a  promise."  We  do 
not  regard  this  as  a  correct  statement  of  tbe 
law  in  Indiana,  even  if  it  be  such  in  some 
jurisdictions.  If  the  language  used  by  the 
court  in  Jarvis  v.  Sutton,  3  Ind.  289.  ia  to  be 
given  such  a  construction,  which  we  Tciy 
much  doubt  it  has  been  discredited  by  subse- 
quent decisions.  In  Thomijson  v.  Nelson.  28 
Ind.  431.  there  was  in  reality  no  legal  claim, 
yet  the  party  believed,  and  had  good  reason  to 
believe,  that  there  was.  The  compromise  ot 
the  suit  thereon  was  held  a  sufiicient  consid- 
eration for  a  note.  The  court  says:  "Tbe 
most  that  can  be  claimed  by  tbe  plaintiff  is 
that  It  was  a  doubtful  one,  and  the  compromise 
of  a  pending  suit  upon  a  doubtful  claim  is  a 
good  consideration  for  a  promise."  In  Harris 
V  Cassady,  107  Ind.  158,  8  N.  £.  29,  the  court 
says,  "It  Is  not  necessary  that  tbe  claim  as- 
serted should  be  a  legal  one,  but  it  is  neces- 
sary that  It  must  have  some  foundation  in  law 
or  equity."  "If  the  claim  asserted  by  the  ap- 
pellants appeared  to  have  any  foundation,  tbe 
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cases  of  Henry  T.Rltmonr.Sl  Ind.  136;  Onmk- 
hite  V.  White,  26  Ind.  418;  Thompson  r.  Melstm, 
28  Ind.  431;  and  Barter  t.  Johnson,  16  Ind. 
271,— would  exert  an  Important  Influence  upon 
the  case;  but  for  the  reason  that  the  clahn, 
as  stated  In  the  special  finding,  appears  on  its 
face  to  he  foondatlonless,  these  and  kindred 
cases  can  have  here  no  controlling  Influence." 
As  expressed  in  Smith  v.  Boruff,  76  Ind.  412, 
"There  mnst  at  least  be  a  colorable  ground  of 
a  claim.  In  law  or  in  fact,  to  sustain  an  execn* 
tory  c<»tract  given  as  a  compromise  of  it" 
In  Emery  r.  Royal,  117  Ind.  306,  20  N.  E. 
ISO,  It  Is  thus  stated:  "The  claim  or  demand 
must  be  one  the  enforcement  of  which  in  the 
courts  Is  doubtful."  In  Mortgage  Co.  t.  Hen- 
derson, 111  Ind.  24,  12  N.  B.  88,  the  supreme 
court,  upon  a  consideration  of  the  authorities, 
says:  "The  claim  compromised  must  hare  been 
at  least  doubtful,  and  there  must  have  been 
some  colorable  ground  of  dispute,  and  some 
legal  or  equitable  fonndatlon  for  the  claim. 
•  •  •  In  order  that  a  compromise  may  con- 
stitute a  sufficient  consideration  for  the  en- 
forcement of  an  executory  contract,  there  must 
have  been  an  actual,  bona  fide  claim,  founded 
upon  a  colMable  right,  about  which  there  was 
room  for  honest  doubt  and  actual  dispute." 
As  held  Id  that  case  and  in  Warey  y.  Forst, 
102  Ind.  203,  26  N.  E.  87,  and  Baldwhi  v. 
Hutchinson,  8  Ind.  App.  464,  86  N.  B.  7U, 
the  mere  belief  of  the  claimant  in  bis  cause 
of  actlMt  Is  not  sufficient  If,  however,  to  sus- 
tain a  contract  .of  compromise,  the  party  must 
show  he  had  a  valid  and  enforceable  cause  of 
action,  there  would  be  no  inducement  to  com- 
promise the  matters  in  dispute.  In  the  recent 
case  of  Bement  v.  May,  136  Ind.  664,  34  N. 
E.  327,  and  36  N.  E.  887,  the  supreme  court, 
by,  McCabe,  J.,  decides  tlie  proposition  ad- 
versely to  appellant's  contention.  We  think  It 
clear  from  the  facta  tbat  at  the  time  of  the 
making  of  the  compromise  contract  each  of 
the  parties  thereto  believed  In  good  faith,  and 
with  good  reason,  that  appellee  had,  against 
appellant  a  valid  claim  for  damages  upon  his 
covenants  of  warranty.  In  that  event  the  c<Hi- 
tract  was  rightly  upheld.  Were  we,  however, 
in  error  in  this  view  of  the  facts,  appellant  is 
in  no  situation  to  obtain  relief.  A  motion  to 
modify  conclusions  of  law  raised  no  question 
tliereon.  They  can  only  be  questioned  by  ex- 
ceptions thereto.  Radabaugh  v.  Silvers,  136 
Ind.  606,  36  N.  E.  694.  The  exceptions  to  the 
two  conclusions,  even  If  made  at  the  proper 
time,  do  not  present  for  review  the  correctness 
of  each  of  such  conclusions  severally  under  the 
ruling  in  the  case  of  Saunders  v.  Montgomery 
(Ind.  Sup.)  41  N.  S.  463.    Judgment  affirmed. 


(13  Ind.  App.  570) 

KEMPF  et  aL  V.  UNION  SAVINGS  &  LOAN 

ASS'N  NO.  2. 

(Appellate  Court  of  Indiana.    Nov.  20, 1896.) 

Appeal —  ArpiRMANCE. 

Where  several  parties  unite  in  a  joint  as- 

fiif^ment  of  zrror,  the  judgment  will  be  aflirnipd 

on  a|>peal  unless  the  assignment  is  good  as  to  all. 


Appeal  from  superior  court,  Marion  county; 
J.  L.  McMasters,  Judge. 

Action  by  the  Union  Savings  ft  Loan  As- 
sociation No.  2  against  Robert  Eempf  and 
others  on  a  bond.  From  a  Judgment  for 
plaintiff,  defendants  appeaL    Afibmed. 

J.  M.  Croply  and  E.  Marshall,  for  appel- 
lants.   McOuIlough  &  Spaan,  for  appellee. 

DAVIS,  J.  The  judgment  from  which  this 
appeal  is  prosecuted  was  rendered  upon  a 
bond  In  which  Kempf  was  principal  and  the 
other  appellants  were  sureties.  The  appel- 
lants, Hess,  Erbrich,  and  Meyer,  answered 
separately  each  from  the  others.  The  only 
error  discussed  by  counsel  for  appellants  is 
the  following:  "Come  now  the  appellants  in 
the  above-entitled  cause,  Robert  Kempf,  Cas- 
per Hess,  August  Erbrich,  and  Frederick  A. 
Meyer,  and  assign  for  enot  herein  the  fol- 
lowing, to  wit:  First  The  court  at  special 
term  erred  in  sustaining  the  demurrer  of  the 
plaintlCC  to  the  fourth  and  sixth  paragraphs 
of  the  separate  answer  of  the  defendants 
Hess,  Erbrich,  and  Meyer."  The  rule  is  well 
settled  that  when  several  parties  nnite  in  a 
joint  assignment  of  error  they  will  encounter 
defeat  unless  the  assignment  is  good  as  to  all. 
Elliott,  App.  Proc.  {  318;  Arbuckle  v.  Swim, 
123  Ind.  208,  24  N.  E.  105;  Bower  v.  Bowen, 
139  Ind.  31,  36,  38  N.  E.  826;  Town  of  La- 
doga V.  Linn,  0  Ind.  App.  16,  86  N.  E.  159; 
WaU  V.  Bagby,  126  Ind.  372,  26  N.  B.  60. 
Therefore  no  question  is  presented  for  our 
considantlon.    Judgment  afllrmed. 


(13  Ind.  App.  675) 
HARNESS  T.  ROS& 
(Appellate  C!onrt  of  Indiana.    Nov.  21,  1806.) 
Fleadikos— Defenses— Recobd  on  Apfbal. 

1.  Since  matters  of  defense,  excepting  pleaa 
in  abatement  or  of  set-off,  or  the  statute  of  limi- 
tations, may  l>e  given  in  evidence  without  plea, 
under  Rev.  St  1894,  i  1628  (Rev.  St  18&,  i 
(1460),  a  defendant  Is  not  prejudiced  by  the  strik- 
ing out  of  a  paragraph  in  his  answer  which  con- 
tarns  neither  of  such  pleas. 

2.  The  act  of  the  clerk  in  copying  into  the 
transcript  a  paragraph  of  an  answer  which  bar 
been  stricken  out  by  the  trial  court  does  not  make 
such  paragraph  a  part  of  the  record,  without  an 
order  of  ue  court  or  a  bill  of  exceptions. 

Appeal  from  circuit  court,  Howard  county; 
L.  J.  Kirkpatrick,  Judge. 

Action  by  Marton  B.  Ross  against  Lewis 
Harness.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Jos.  C.  Herron  and  B.  F.  Harness,  for  ap- 
pellant   Blackllge  &  Shirley,  for  appellee. 

DAVIS,  J.  This  action  was  instituted  by, 
the  appellee  against  the  appellant  before  ^ 
justice  of  the  peace.  From  the  judgment  ren- 
dered by  the  justice,  an  appeal  was  prosecut- 
ed to  the  circuit  court.  In  the  circuit  court 
the  appellee  filed  an  amended  complaint.  The 
appellant  answered  In  four  paragraphs.  On 
motion  of  the  appellee,  the  fourth  paragraph 
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ttt  tbe  answer  was  stricken  out.  A  trial  by 
a  Jury  resulted  In  a  verdict  and  Judgment 
against  the  appellant,  from  which  thia  Ap- 
peal is  prosecuted. 

Tbe  only  error  assigned  in  this  court  Is  that 
the  court  erred  In  sustaining  tbe  motion  to 
strike  out  tbe  fourth  paragraph  of  tbe  an- 
swer to  tlie  amended  complaint  It  Is  coo- 
ceded  by  counsel  for  tbe  appellant  that  tbe 
fourth  paragraph  of  the  answer  was  not  a 
plea  In  abatement.  If  the  answer  is  prop- 
erly in  tbe  record,  it  is  apparent  that  it  does 
not  attempt  to  plead  as  a  defense  either  set- 
oft  or'  the  statute  of  limitations.  Therefore, 
tbe  matter  of  defense  therein  pleaded  might 
have  been  giren  in  eyldence  without  plea. 
Kev.  St.  IRJH,  S  1528  (Rev.  St.  1881,  {  1460). 

Ooimsel  for  appellee  contend  that  no  ques- 
tion is  presented  by  the  record  for  our  con- 
sideration. The  fourth  paragraph  of  tbe  an- 
swer has  not  been  made  a  part  of  the  record 
by  bill  of  exceptions  or  an  order  of  court 
Counsel  therefore  Insist  that,  when  tbe  an- 
swer was  stricken  out  by  the  court,  it  no 
longer  formed  a  part  of  the  record  of  the  case, 
and  that  the  act  of  the  clerk  in  copying  the 
stricken-out  paragraph  into  the  transcript 
does  not  make  It  a  part  of  tbe  record.  This 
position  Is  supported  by  the  authorities.  Car- 
rothers  v.  Carrotbera,  107  Ind.  530,  8  N.  B. 
063.  There  is  no  error  in  the  cecord.  Judg- 
ment aflirmed. 


04  Ind.  App.  108) 

AMERICAN  MUTlTAIi  LIFE  INS.  CO.  ▼. 
STEWART,  i 

(AoDeilate  Conrt  of  Indiana.  Nor.  20. 1885.) 
Biix  OF  BxosmoRS— Tims  fob  Viliko. 
To  have  a  mling  on  a  motion  to  strike  ont 
parts  of  a  pleading  reviewed  on  appeal,  it  is  nec- 
essary that  at  the  time  of  the  mling  tbe  question 
be  saved  l>7  proper  bill  of  exceptions,  or  that 
leave  be  obtained  to  do  so  within  a  stated  time, 
and  an  affidavit  of  appellee  reciting  that  the  par- 
ties are  given  a  certain  time  in  which  to  file  a  bill 
«f  exceptions  cannot  be  considered  as  the  order 
of  tbe  oourt  in  that  respect 

Appeal  from  Circuit  court,  Elkhart  count/; 
7.  M.  Van  Fleet  Judge. 

Action  bv  Richard  W.  Stewart  against 
American  Mutual  Life  Insurance  Company 
on  a  judgment  Plaintiff  bad  judgment  and 
defendant  appeals.   Affirmed. 

H.  C.  Dodge,  for  appellant  O.  Z.  Habbell 
and  O.  M.  Gonley,  for  appellee. 

ROSS,  J.  This  action  was  based  upon  a 
judgment  rendered  in  the  superior  court  of 
Carteret  county.  N.  C.  in  favor  of  appellee  and 
against  the  appellant  The  appellant  assigns 
three  specifications  of  error,  for  which  ha 
asks  a  reversal  of  tbe  judgment  of  the  court 
l)elow.  namely:  First  "Tbe  court  •rred  in 
tustaiuiag  appellee's  motion  to  strike  ont  • 

X  Behearing  dailed« 


part  of  the  'second  answer  at  appeDantr 
second,  "The  court  erred  in  OTermUng  ap- 
pellant's motion  for  a  new  trial;"  and.  third, 
"The  court  erred  in  refusing  to  direct  a  rtr- 
diet  for  tbe  defendant  after  the  plaintiff  bad 
rested." 

'  The  motion  to  strike  ont  a  part  of  tbe  ap- 
pellant's second  paragraph  of  answer  was 
filed  on  the  6th  day  of  March,  1884,  tbe  same 
Iielng  the  second  judicial  day  of  tbe  March  term 
of  said  court  and  on  tbe  sncceedinc  day  the 
motion  was  sustained,  and  an  exception  not- 
edi  but  no  time  asked  or  given  in  wlilcb  to 
file  a  bin  of  exceptions.  Ttie  cause  was  tried 
at  the  May  term,  1894,  of  said  court,  and  on 
the  18th  day  of  June  a  motion  for  a  new  trial 
filed,  which  was  overruled  on  the  6th  day 
of  July,  and  an  exception  saved.  On  the  1st 
day  of  October,  1894,  the  same  being  tbe 
first  day  of  tbe  October  term  of  said  conrt 
appellant  filed  Its  three  separate  bills  of  ex- 
ceptions, containing  those  parts  of  tbe  aeoond 
paragraph  of  the  answer  which  bad  been 
stricken  out  on  the  motion  of  appellee,  a  ca<- 
tain  affidavit  filed  with  and  in  support  ot 
the  motion  for  a  new  trial,  and  the  evidence 
introduced  on  the  trial  of  the  cause.  It  is 
well  settled  that  rulings  made  in  tbe  forma- 
tion of  issues  mnst  be  excepted  to  at  the 
time  they  are  made,  and  if  they  are  socb 
that  they  mnst  be  made  part  of  tbe  record 
by  bill  of  exceptions  they  must  be  reduced 
to  writing  at  the  time  and  filed,  or  leave 
must  be  granted  at  that  time  to  reduce  tbem 
to  writing  and  to  file  them  at  a  ■nbaegaent 
time.  Thomas  r.  Griffin,  1  Ind.  App.  4S7.  27 
N.  B.  SOI.  No  time  was  given  by  the  court 
BO  far  as  we  have  been  able  to  find,  in  which 
to  file  bills  of  exceptions  for  tbe  purpose  of 
preserving  and  bringing  into  tbe  record  ei- 
ther the  motion  to  strike  ont  part  of  the  an- 
swer, with  tbe  ruling  thereon,  or  the  evi- 
dence given  on  the  trial  of  the  canse.  It  la 
true  that  at  a  point  in  the  record  where  tbe 
clerk  has  copied  an  affidavit  filed  by  appel- 
lee In  opposition  to  appellant's  application 
for  a  new  trial,  following  the  signature  to, 
but  before  the  jurat  of,  the  affidavit  we  find 
tbe  words  and  figures  following:  "And  tbe 
parties  are  given  90  days  to  file  bill  of  ex- 
ceptions." But  this  must  be  regarded  as  a 
part  of  the  affidavit  because  embodied  In  it 
and  not  as  an  order  of  tbe  court  Aa  here- 
tofore stated,  in  order  that  appellant  might 
avail  itself  of  the  ruling  of  the  conrt  on 
tbe  motion  to  strike  out  parts  of  tbe  an- 
swer, it  Was  necessary  either  that  It  at  the 
time  of  tbe  ruling,  save  the  question  by  prop- 
er bill  of  exception,  or  obtain  leave  to  do  so 
within  a  stated  time.  This  it  did  not  do. 
Tbe  motion  to  strike  out  together  witb  the 
rulings  thereon,  are  not  therefore,  part  of 
the  record,  hence  cannot  be  considered.  For 
the  same  reason  the  evidence  Is  not  proper- 
ly In  the  record.   Judgment  affirmed. 
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(U  lad.  App.  S71) 

WAGNER  et  aL  t.  BASDBN  at  al. 
(AoDellate  Coort  of  Indiana.    Nor.  21, 1885.) 

ATTACBHBNT— BCBBDULB— WaTVIR  OF  EXBHFTION 

PHITILROB— JUDOHEMT  ON  TBB  MbKITS 

— TEOHKlCAIi  ErKORB. 

1.  In  attachment  a  schedule  of  the  proper- 
ty seized,  and  claimed  by  defendant  as  exempt, 
nled  with  tne  answer  as  an  exhibit,  may  oe 
looked  to  for  a  description  of  the  property,  tboosh 
not  available  In  deteri..:ning  the  sufficiency  of  the 
answer. 

2.  Failnre  to  assert  a  right  of  exemption  at 
the  time  and  in  the  manner  prescribed  by  the 
statute  which  confers  such  right  is  a  waiver  of 
the  privilege. 

3.  In  attachment  the-  evidence  showed  that 
at  the  time  defendant's  property  was  levied  on  he 
presented  to  the  sheriff  a  duly-verified  inventory 
of  all  his  property,  containing  all  the  requisites 
of  the  statute,  and  made  the  required  affidavit, 
and  that  such  property  did  not  exceed  In  value 
the  amount  legally  exempt.  Held,  that  under 
Eev.  St  1894,  g  348  (Rev.  St  1881,  f  345),  which 
orovidee  that  no  objection  taken  by  demurra 
and  overruled  shall  be  snffici^t  to  reverse  a  judg- 
ment if  the  merits  of  the  canse  have  been  fairly 
determined,  a  judgment  for  defendant  would  be 
affirmed  though  a  demurrer  to  his  answer  was 
improperly  overruled. 

Appeal  from  circuit  court,  Fulton  county; 
A.  C.  Capron,  Judge. 

Action  by  Ann  Wagner  against  James  Bar- 
den  and  others  on  a  note,  writ  of  attachment 
being  issued  at  the  same  time  and  levied 
on  property  of  defendant  Barden.  Alfred 
H.  Bobbins  was  subsequently  made  a  par- 
ty to  the  proceedings,  on  filing  complaint, 
affidavit,  and  undertaking.  From  a  judgment 
for  defendants  as  to  the  attachment  proceed- 
ings, plaintiffs  appeal.   Affirmed. 

Conner,  Rowley  A  McMahan,  for  appel- 
lants. F.  H.  Terry  and  Enodi  Myers,  for 
appellees. 

LOTZ,  3.  The  appellant  Ann  Wagner 
brought  suit  against  the  appellees  on  a  promis- 
sory note  executed  by  them.  At  the  time  of 
filing  the  complaint  an  affidavit  and  undertak- 
ing In  attachment  were  also  filed,  and  a  writ  of 
attachment  was  thereupon  issued  and  placed  In 
the  hands  of  the  sheriff,  and  on  the  same  day 
was  levied  upon  certain  personal  property  of 
the  appellee  James  Barden.  Subsequently  the 
appellant  Alfred  H.  Bobbins  filed  his  com- 
plaint, affidavit,  and  undertaking,  and  made 
himself  a  party  to  the  action.  His  claim  was 
founded  upon  a  promissory  note  executed 
by  James  Barden.  The  court  ordered  the 
causes  to  be  consolidated.  James  Barden 
answered  separately  in  two  paragraphs. 
The  first  was  a  general  denial.  The  second 
only  answered  the  attachment  proceedings. 
The  cause  was  tried  by  the  court,  and  a 
finding  made  for  the  avpellants  as  to  the 
amounts  due  on  their  notes.  But  as  to  the 
attachment  proceedings  the  court  found  for 
James  Barden,  and  rendered  Judgment  ac- 
cordingly. The  only  questions  In  controversy 
In  this  appeal  relate  to  the  attachment  pro- 
ceedings. The  second  parftgraph  of  the  an- 
swer of  Janies  Barden  is  not  limited  to  the 


attachment  proceedings,  but  is  addressed  to 
the  whole  complaint.  But  as  no'  point  Is 
made  against  it  in  this  respect  this  defect 
will  be  deemed  waived.  The  paragraph  Is 
badly  constructed,  but  we  think  It  substan- 
tially avers  that,  on  the  day  the  writ  of  at- 
tachment was  issued  and  placed  in  the 
bands  of  the  sheriff,  James  Barden  was  a 
resident  householder  of  Fulton  county,  Ind., 
and  that  he  thereafter  continued  to  be  such 
householder  up  to  the  time  of  filing  his  an- 
swer; that  on  the  day  the  writ  of  attach- 
ment was  Issued  In  this  cause  the  sheriff 
levied  the  same  upon  certain  personal  prop- 
erty belonging  to  him;  that  this  property 
is  fully  described  in  a  schedule  or  exhibit 
filed  with  the.  pleading;  that  before  and  at 
the  time  of  the  levy  and  seizure  he  claim- 
ed the  property  as  exempt  from  seizure  un- 
der the  writ,  and  offered  to  ffie  his  schedule 
showing  that  all  his  property,  real  and  per- 
sonal, money  on  hand  or  on  deposit.  In  or 
out  of  the  state,  was  worth  less  than  |600, 
but  that  the  sheriff  refused  to  permit  him  to 
do  so;  "that  afterwardta  and  on  the  same 
day,  and  while  the  property  was  in  the  pos- 
session of  the  sheriff,  he  made  and  duly  veri- 
fied a  schedule  of  all  of  his  property  as  re- 
quired by  law  (this  property  was  specifically 
described  In  an  exhibit  filed  with  the  plead- 
ing); that  the  schedule  contained  a  full, 
true,  and  complete  statement  of  all  proper- 
ty owned  by  falm  on  the  day.  and  at  the 
time  of  Issuing  the  writ;  that  the  property 
Is  worth  less  than  $600;  that  the  action 
against  him  is  founded  upon  a  contract,  and 
that  he  claimed  and  still  claims  the  prop- 
erty as  exempt  from  said  writ;  that  he  pre- 
sented the  schedule  to  the  sheriff,  and  de- 
manded that  the  sheriff  return  the  property 
to  him  as  exempt;  that  the  sheriff  refused 
to  deliver  the  property  to  him  upon  his  re- 
quest and  demand. 

Appellants'  demurrer  for  want  of  facts 
was  overruled  to  this  answer.  It  la  con- 
tended that  the  schedule  filed  with  the  plead- 
ing as  an  exhibit  cannot  be  looked  to  In 
construing  or  determining  its  sufficiency. 
In  this  appellants  are  correct,  for  the  sched- 
ule is  not  the  foundation  of  the  defense. 
But  the  exhibit  is  a  proper  and  convenient 
method  of  describing  the  property  levied 
upon  and  sought  to  be  exempted,  and  may 
be  looked  to  for  that  purpose.  Exemption 
laws  should  be  liberally  construed,  but  the 
right  granted  to  the  debtor  Is  personal  as 
to  himself.  He  may  waive  It  If  he  wishes 
to  avail  himself  of  this  privilege  he  must 
comply  substantially  with  the  requirements 
of  the  statute.  When  the  statute  which  con- 
fers the  right  also  prescribes  the  manner  In 
wUch  the  right  may  be  secured,  the  failure 
to  assert  the  right  at  the  time  and  In  the 
manner  prescribed  will  be  deemed  a  waiver 
of  the  privilege.  Faulkner  v.  Jones  (de> 
cided  at  this  term)  41  N.  B.  880;  Graves  v. 
Hinkle,  120  Ind.  167,  21  N.  E.  328;  Boesker 
V.  Pickett,  81  Ind.  554;   Haas  v.  Shaw,  81 
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Ind.  884.  Th«  statnte  (section  726,  Burns' 
Bev.  St  1894;  section  714,  Rev.  St  18S1)  re- 
quires the  debtor  to  make  out  and  deliver 
to  the  officer  having  the  writ  an  inventory 
of  all  of  his  property,  of  whatever  kind  and 
description,  both  within  and  without  the 
state,  belonging  to  him,  or  in  which  he  had 
any  Interest,  at  the  time  the  writ  was  is- 
sued, and  to  make  and  subsciibe  an  af- 
fidavit that  It  contains  a  full  and  true  ac- 
count of  all  property  bad  or  held  by  him  at 
the  time  the  writ  was  issued.  Assuming, 
without  deciding,  that  the  provisions  of  this 
statute  are  applicable  in  attachment  pro- 
ceedings, and  assuming,  without  deciding, 
that  the  answer  is  Insufficient  still  it  does 
not  necessarily  follow  ttiat  because  a  de- 
murrer has  been  overruled  to  an  insufficient 
pleading  the  erroneous  ruling  constitutes 
reversible  erroi*.  It  is  expressly  provided  by 
statute  that  "no  objection  taken  by  demui> 
rer  and  overruled,  shall  be  sufficient  to  re- 
verse a  Judgment  if  it  appear  from  the  whole 
record  that  the  merits  of  the  cause  have 
been  fairly  determined."  Bums'  Rev.  St 
1894,  {  348  (Rev  St  1881,  {  345).  The  un- 
disputed evidence  in  this  case  shows  that 
James  Barden  did  present  to  the  sheriff  a 
duly-verified  Inventory  of  all  of  his  prop- 
erty, containing'  all  the  requisites  of  the 
statute,  and  made  the  affidavit  required.  It 
was  also  an  undisputed  fact  that  Barden 
was  at  the  time  of  issuing  the  writ  a  resi- 
dent householder  of  Fulton  county,  Ind., 
and  that  all  of  his  property  of  every  kind 
at  that  time  did  not  exceed  in  value  |000. 
This  property  under  these  -  facts  was  not 
subject  to  attachment 

An  examination  of  the  whole  record  shows 
that  the  merits  of  the  cause  have  been  fairly 
tried  and   determined.   Judgment  affirmed. 


(U  Ind.  App.  es2) 

HOUK  V.  BOARD  OP  COMRS  OF  MONT- 
GOMERY COUNTY.  1 
(Appellate  Court  of  Indiana.    Nov.  20,  1895.) 

Attobnet  and  CLtENT— Defbsdino  Poob  Oribu- 
NAL — Action  fob  Sehviges — Liabilitt  or 

COOSTT— JdRISOIOIION'OF  JUBTIOS. 

1.  Where  an  attorney  is  appointed  to  defend 
a  poor  criminal,  as  provided  in  Kev.  St.  1894,  t 
2C1  (Rer.  St  1881,  !  260),  the  county  is  liable  lor 
hia  services. 

2.  The  guaranty  of  Const.  U.  S.  Amen4.  6i 
tbat  a  person  accused  of  crime  shall  be  entitled 
to  counsel,  d'~ea  not  include  a  guaranty  that  such 
counsel  shall  be  funished  at  the  expense  of  the 
public. 

3.  Rev.  St.  1894,  !  7990  (Rev.  St  1881,  | 
5912),  provides  that  money  can  only  be  paid  out 
of  the  county  treasury  on  proper  orders  issued 
and  attested  by  the  county  auditor.  •  Rev.  St 
1894.  (  1480  (Rev.  St  1881,  §  1414),  provides 
that  the  auditor  may  draw  a  warrant  on  the  treas- 
urer "for  a  sum  allowed  or  certified  to  be  due 
by  any  court  of.  record  authorized  to  use  a  seal 
•Dd  having  jorisdiction  beyond  that  of  a  justice 
of  the  peace."  field,  that  a  justice' of  the  nea'ce 
had  no  jurisdiction;  under  Rev.  St  l^M,  (261 
IRev.  St  1881,  i  260),  to  appoint  an  attorney 
for  a  poor  criminal,  for  whose  aerriics  this  ootm- 
pf  wiU  fas  hahle.         ; 

.  IRebearlng  dent«d> 


Appeal  from  circuit  cotirt,  MontgomeiT 
county;   E.  O.  Snyder,  Judge. 

Action  by  Wilbur  O.  Houk  aeaintt  tb« 
board  of  commissioners  of  Montgomery  coun- 
ty for  services  in  defending  a  poor  crimlnaL 
From  an  order  sustaining  a  demurrer  to  the 
complaint,  plaintiff  appeals.    Affirmed. 

Wilbur  O.  Houk,  in  pro.  pw.    Flnlcy  P. 

Mount  for  appellee, 

LOTZ,  J.  It  appears  from  the  arennents 
of  appellant's  complaint  that  he  was  duly 
appointed  by  a  Justice  of  the  peace  to  defend 
a  poor  person  charged  with  crime  in  the  Jus- 
tice's court  He  sought  to  recover  the  value 
of  his  services.  A  demurrer  for  want  of 
facts  was  sustained  to  the  complaint  This 
ruling  is  assigned  as  error.  Appellant's  con- 
tention is  that  a  Justice  of  the  peace  has  the 
same  power  to  appoint  an  attorney  to  defend 
a  i>oor  person  charged  with  crime  in  hia 
court  as  has  a  circuit  or  other  court  of  mpe- 
rlor  Jurisdiction.  There  is  no  doubt  but  that 
a  county  is  liable  to  an  attorney  at  law  for 
services  rendered  in  the  defense  of  a  poor 
person  charged  with  crime  in  a  proper  case. 
Webb  V.  Baird,  6  Ind.  13;  Board  v.  Courtney, 
105  Ind.  311,  4  N.  E.  896;  Hendryx  v.  State, 
130  Ind.  265,  29  N.  E.  1131;  Bums'  Rev.  St 
1894,  {  261  (Rev.  St  1881,  {  260);  Const 
art.  1,  {  21.  It  is  also  true  that  it  is  the 
right  of  a  person  accused  of  a  crime  to  be 
heard  by  counsel,  and  this  right  is  guaran- 
tied by  the  federal  and  state  constitutions. 
Const  C  S.  Amend.  6;  Const  Ind.  art  1,  i 
21.  But  the  accused  baa  no  right  guaran- 
tied to  him  by  the  constitution  that  his  coun- 
sel shall  be  furnished  at  the  expense  of  the 
public  or  of  the  county.  If  he  has  the  right 
to  be  defended  by  counsel  at  the  expense  of 
the  county.  It  Is  one  given  by  statute.  A 
court  of  a  Justice  of  the  peace  is  one  created 
by  the  constitution,  but  its  powers  and  du- 
ties are  prescribed  by  statute.  Bums'  Rev. 
St  1894,  I  174  (Rev.  St  1881,  i  174).  It  is 
also  a  court  of  record.  Bums'  Rev.  St  1894, 
{  1604  (Rev.  St  1881.  I  1487).  But  it  is  a 
court  of  inferioi  and  limited  powers  and  Ju- 
risdiction, having  neither  a  clerk  nor  an  offi- 
cial seal.  The  section  of  statute  giving  a 
court  the  power  to  appoint  an  attorney  for 
a  poor  person  Is  not  in  terms  limited  or  con- 
fined to  any  particular  court  Btrt  statutes 
should  all  be  constraed  so  as  to  form  one 
complete  and  harmonious  system  of  laws 
Another  section  of  the  statute  provides  that 
money  can  only  be  paid'  out  of  the  county 
treasury  upon  the  proper  orders,  issued  and 
attested  by  the  county  auditor.  Bums'  Rev. 
St.  1894,  {  7990  (Rev.  8t  1881,  S  5912).  In 
another  section  it  is  provided  that  the  andlt- 
or  may  draw  his  warrant  upon  the  treasurer 
tot  a  sum  allowed  or  certified  to  be  due  by 
any  court  of  t«cord  authorized  to  use  a  seal, 
and  having  jurisdiction  beyond  that  <^  a 
Justice  of  the  peace,  or'by  the  board  of  coun- 
ty commissionets.    Bee  Bums'  Rev.  St  1994,  | 
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1480  (Rot.  Bt  1881, 1 1414).  TJnder  ttte  seo- 
tion  It  is  clear  that  circuit  and  anperlor 
courts  may  make  allowances  in  proper  cases 
under  the  seal  of  the  court,  upon  which  the 
county  auditor  may  issue  his  wamint;  but 
jostlceB  of  the  peace  can  make  no  such  al- 
lowances. The  statutes  contemplate  that 
the  court  making  the  appointment  of  an  at- 
torney to  defend  a  poor  person  shall  also 
make  the  allowance.  It  Is  true,  If  he  fall 
to  do  so,  the  county  may  nevertheless  be  li- 
able for  the  reasonable  value  of  the  services 
rendered  in  an  action  brought  against  the 
board  of  county  commlssloDers.  Board  ▼. 
Gonrtney,  supra.  But  it  is  none  the  less  the 
duty  of  the  court  making  the  appointment 
to  make  the  allowance.  The  general  rule  is 
that,  where  a  power  is  granted  to  do  a  par- 
ticular thing,  the  grant  carries  with  it  the 
power  to  do  all  the  incidental  matters  nec- 
essary to  attain  the  ends  sought  The  pow- 
er to  appoint  carries  with  It  the  power  to 
make  the  allowance.  As  a  Justice  of  the 
peace  has  no  power  to  make  the  allowance, 
he  ought  not  to  have  the  power  to  make  the 
appointment.  If  appellant's  contention 
should  prevail,  we  would  have  one  rule  for 
circuit  and  superior  courts  and  another  mle 
for  justice  courts,  growing  out  of  the  con- 
struction of  the  same  statutes.  Such  a  re- 
sult would  destroy  that  harmony  which  it  is 
the  policy  of  the  law  to  secure.  An  attor- 
ney, in  the  most  general  meaning  of  the 
term,  is  one  who  is  set  or  placed  in  the  turn 
or  stead  of  another.  Milling  Go.  v.  Zahn,  9 
Ind.  App.  270,  36  N.  B.  66S:  In  a  more  Um- 
ited  sense,  an  attorney  at  law  is  one  whose 
profession  is  to  represent  litigants  in  the 
management  of  their  causes  before  the 
courts.  An  attorney  Is  an'  officer  of  the 
<K>nrt  in  which  he  practices  his  profession. 
He  is  re<{nlFed  to  take  an  oath  of  office, 
which  oath  mnst  be  entered  upon  the  order 
tiook  of  the  court.  It  Is  made  the  dnty  of 
the  clerk  of-  the  conrt  to  furnish  the  court 
with  a  Hst  of  all  the  attorneys  baring  busi- 
ness in  the  court  at  each  term  thereof,  and 
a  roll  of  the  attorneys  shall  be  kept  in  ev- 
ery court;  but  a  Justice's  court  has  neither 
terms  of  court  nor  a  clerk.  In  view  of  these 
provisions  of  the  statute,  it  Is  doubtful 
Whether  the  office  Of  an  attorney,  in  the  pro> 
fessional  sense  of  the  term,  applies  to  Jos- 
tloas'  courts.   Judgment  affirmed. 


(13  Ind.  App.  679) 

KELLT  v.  JOHN  et  al. 
<AppeUate  Oonrt  of  Indiana.    Nov.  22,  1895.) 

AFFSAI/— ASSIOmfBST    OP    GrROKB— COUPLAIK*— 

SurnoiBHcrir— CoMPDTAiioH  ov  Tms-.- 

■     E^CBPT^ONS. 

1.  An  assignment  that  a  complaint  fails  to 
state  facts  sufficient  to  constitute  a  cause  of 
action  is  not  well  taken  where  one  of  several 
pam^aphs  thereof  is  sufficient 


2.  A  time  allowance  of  90  days  from  June 
18th  to  file  a  bill  of  exceptions  eqdred  S^tem- 
ber  leth. 

8.  Exceptions  to  the  giving  of  instmctions 
must  be  ta£en  severally,  and  not  ooIlectlTely. 

Appeal  from  circuit  court,  Huntington 
county;  O.  W.  Whltelock,  Judge. 

Action  by  William  John  and  others  against 
Hannah  Kelly.  PlaintlfFs  had  Judgment  and 
defendant  appeals.    Affirmed. 

B.  M.  Cobb,  for  appellant  France  &  Dun- 
gan,  for  appellees. 

BBINHARD,  C.  J.  One  of  the  errors  as- 
signed Is  that  the  amended  complaint  falls  to 
state  facts  sufficient  to  constitute  a  cause  of 
action.  The  amended  complaint  appears  to 
be  in  two  paragraphs.  The  first  of  these  is 
a  declaration  on  an  account  for  a  piano  sold 
and  delivered  to  defendant  by  plaintiff,  tor 
which  the  former  is  indebted  to  the  latter  in 
the  sum  of  $265.  The  second  paragraph  is 
upon  a  written  contract  filed  as  an  exhibit 
with  the  complaint  The  assignment  tests 
the  complaint  as  a  whole.  The  first  para- 
graph is  clearly  sufficient  The  assignment 
must  therefore  fail.  The  remaining  assign- 
ments discussed  can  only  be  considered  with 
reference  to  the  evidence  given  at. the  trial. 
The  motion  for  a  new  trial  was  overruled  on 
June  18th,  and  90  days'  time  wiis  given  to  file 
the  bill  of  exceptions.  The  record  shows 
that  the  bill  containing  the  evidence  was  pre- 
sented to  the  Judge  on  September  17th,  and 
signed  by  him  on  September  18th.  The  rule 
as  to  the  computation  of  time  requires  that 
the  first  day  be  excluded  and  the  last  day  in- 
cluded. AiHi^ylng  this  rule  to  the  case  in 
band,  we  find  that  the  bill  of  exceptions  was 
not  presented  to  the  Judge  until  the  Olst  day 
after  the  overruling  of  the  motion  for  a  new 
trial  and  the  rendition  of  the  Judgment  The 
bill  of  exceptions  was  not  presented  in  time, 
and  the  evidence  is  not. in  the  record.  We 
may  say,  moreover,  that  the  chief 'complaint 
made  of  the  rulings  of  the  court  is  upon  the 
instmctions  to  the  Jury.  The  exception  to 
these  was  taken  coUectivdy,  and  not  sev- 
erally. The  form  of  exception  was  as  fid- 
lows:  "And  to  the  giving  of  the  4th,  5th,  eth, 
and  10th  instractlons  the  defendant  excepted 
at  the  time,"  etc.  The  exception  mnst  be 
taken  to  each  instruction.  Elliott  App.  Proc. 
i  791.  If  the  exception  be  taken  to  the  in- 
stmctions as  a  whole,  or  to  any  number  (as 
the  4th,  6th,  6th,  and' 10th  Instmctions)  col- 
lectively or  Jointly,  it  only  tests  the  suffi- 
ciency of  such  instmcti«HiB  when  considered 
together;  and,  if  any  one  of  such  instructions 
is  good,  the  fact  that  the  others  are  bad  vtUI 
not  avail  the  party  excepting.  In  the  case 
at  bar  it  could  not  in  any  event  be  held  that 
all  the  Instractlpns  excepted  to  are  bad,  aa 
some  of  them  are  clearly  sufficient  Judg- 
ment affirmed. 
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(U4  Uw.  (14) 

CLINTON  T.  BOSTON  BEER  00. 

(Supreme  JVididal  Conrt  of  Massachnsetts. 
Suffolk.    Not.  18,  1895.) 

OOKTKIBnrORT  nBGLIOBKCB— EtIDBNCB. 

Where  the  only  testimony'  tending  to 
show  defendant's  negligence  or  the  exercise  of 
due  care  by  plaintiff  and  bis  mother  was  that 
plaintiff,  a  bright  boy,  over  five  years  old,  was 
permitted  by  his  mother  to  go  to  a  store  alone; 
that  his  mother,  looking  for  his  retam,  saw  de- 
fendant's brewery  wagon  mn  over  his  foot  while 
he  was  standing,  the  rest  of  his  body  being  ob- 
scured by  the  load  on  the  wagon;  that  she 
called  to  the  driver,  who  was  holding  the  reins 
as  a  driver  ordinarily  does,  and  looking  at  the 
horses;  that  she  knew  the  street  was  frequently 
traversed  by  brewery  teams,— «  veidict  was  prop- 
erly directed  for  defendant 

BxceptionB  from  Buperlor  court,  Saflolk 
county;  Fraidclln  Q.  Fessenden,  Judge. 

Action  by  John  Clinton,  by  next  friend, 
against  Boston  Beer  Compamy,  for  persiHial 
InJurleB.  A' verdict  was  directed  for  defend- 
ant, and  plaintiff  excepts.  Exceptions  over- 
ruled. 

It  appeared  by  evidence  Introduced  on  be- 
half of  the  plaintiff  that  he,  a  boy  five  yearn 
and  five  montbs  old,  lived  with  his  parents 
on  the  nortb  side  of  Second  street,  Soutb 
Boston,  In  the  second  bouse  west  from  D 
street;  that  'Second  street  was  sometimes 
pretty  busy,  but  more  times  there  were  not 
many  teams  passing;  tbat  the  plaintiff  was 
a  smart,  cheerful,  heaittay  child,  and'  was 
often  sent  by  bis  parents  to  stores,  where 
he  got  four  w  five  arUdes  many  a  time 
without  the  aid  of  written  memoranda.  Tbe 
plalntiirs  mother  testified  on  behalf  of  the 
plalntlfl  that  on  the  morning  of  March  28, 
1898,  she  salt  him  to  the  grocery  aftw 
three  articles,  and  on  his  coming  home  with 
these  she  gave  him  a  penny,  and  he  left 
the  house  alone,  with  her  permission,  to  buy 
candy;  that  there  were  two  candy  shops 
there,— one  at  the  comer  of  Bolton  street, 
and  the  other  about  the  ndddle  of  the  btocle 
on  D  street;  that  she  could  not  say  which 
candy  store  he  ■w&at  to;  that  she  did  not 
see  where  he  went  or  what  he  did  from  the 
time  he  left  the  house  till  she  saw  his  foot 
before  the  wheel;  that  he  went  out  alone; 
that  he  was  not  In  the  care  of  anybody; 
that,  when  It  was  about  time  for  him  to 
get  back,  his  mother  went  to  a  window  on 
the  second  floor,  to  watch  for  his  return; 
that  the  first  thing  she  saw  on  reaching  the 
^ndow  was  a  pair  of  horses  and  a  long 
wagtm  belimglng  to  the  Boston  Be^  0<Mn- 
peny;  that  the  team  was  facing  on  Second 
street,  passing  around  the  comer  on  D  street 
by  the  window  on  tbe  other  side;  that  the 
next  thing  she  saw  was  the  plalntltTs  left 
foot  standing  on  the  ground  about  a  foot 
or  a  foot  and  a  half  In  advance  of  the  fur- 


ther hind  whe^-:the> right  hand  rear  wheel: 
tbat  "almost  In  an  Instant  the  wheel  was 
over  It";  that  she  wrung  her  hands,  and  pot 
up  the  window,  and  called  to  tbe  driver, 
whom  she  recognized,  asking  hiin  to  pick 
up  the  child  for  her;  that  the  driver  was 
defendant's  servant;  that  the  horses  were 
walking  fast,  the  driver  holding  tbe  teiaa 
as  a  driver  <K^lnarlly  does,  and  looking 
straight  ahead  at  tbe  horsetc  and,  when  tbe 
mother  called  to  him,  "the  horses  were  tnm- 
Izig  the  comer  on  D  street  across  the  cross- 
ing"; tbat  the  driver  "turned  back  on  his 
team,"  and  looked  back;  that  she  could  not 
say  whether  he  Io<ri£ed  at  the  child  or  wboe 
he  looked,  but  he  looked  towards  where  tbe 
eblld  was;  that  he  did  not  look  np  at  her; 
that  tbe  mother  nisbed  down  the  stairs,  bat, 
by  the  time  she  got  to  her  door,  the  team 
was  gone;  that  the  wagon  was  vefy  iMig. 
and  loaded  with  bags  or  something,— the 
bags  perhaps  piled  three  high  on  one  an- 
other; that  the  body  of  tbe  wagon  or  cart 
was  "high  up,"  and  the  mother  "could  [sic] 
see  anything  on  the  other  side  of  It";  that 
she  saw  one  foot  standing,  and  the  black 
stocking  covering  one  leg'  of  tbe  child,  but. 
owing  to  the  wagon  and  Us  lead  being  be- 
tween her  and  the  child,  she  saw  none  of  his 
body  until  she  saw  him  knocked  down;  that 
he  was  standing  when  the  wheel  went  over 
him;  that,  when  she  carried  him  to  the 
house,  he  had  the  candy  clasped  in  his  hand; 
that  defendant's  team  was  the  only  one  In 
sight  at  ttie  time  of  the  accldoit.  which  oc- 
curred about  9  o'clock  In  the  foreno<Mi;  tbat 
she  knew  that  Second  street  Is  frequently 
traversed  by  brewery  teams;  that  she  had 
lived  there  seven  or  eight  months,  but  at  the 
time  of  the  accident  they  were  not  passing; 
she  had  seen  heavy  teams  passing  and  re- 
passing there  continuously;  and  that,  in  con- 
seQuence  ot  the  injury  received,  the  plain- 
tiff lost  the  whole  of  one  and  parts  of  two 
others  of  tbe  middle  three  toes  on  bis  left 
foot  The  plaintiff  was  In  ootart  EUs  foot 
was  shown  to  tbe  Jui7,  but  be  did  not  tes- 
tis. Upon  the  foregoing  evidence,  which 
was  uncontradicted  (the  defendant  offering 
no  evidence),  the  presiding  Judge  ruled  tbat 
tbe  plalntlfl  could  not  TnaintHin  his  acUon. 
and  directed  a  verdict  for  tbe  defendant 
which  was  returned.  The  plaintiff  allured 
exceptions  to  said  ruling  and  direction,  and 
prayed  that  his  exceptions  may  be  allowed. 
B.  Bv«:ett  and  B.  Olover,  for  j^alntlff.  J. 
A.  Campbell,  for  defmdant. 

PBR  CURIAM.  There  waa  no  evidence 
toe  the  Jury  that  the  defmdaat  was  negli- 
g«it,  oe  that  tbe  plaintiff  or  bis  mother  was 
in  tbe  exercise  of  due  care.  Bzceptlooa  oto-^ 
hiled. 
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HARWrS  et  at  ▼.  JACOBS.! 

(Snoreme  Court  of  niinois.     Oct  11,  1805.) 

Eqoitt — JcaisDi  cTi  osT — Flbadi  no— Is  jo  sotion  — 

QUIBTINO  TiTLB. 

1.  Where  a  bill  for  Injunction  against  threat- 
ened trespasses  to  land  alleges  the  defendant's 
insolvency  as  the  reaaoo  why  the  remedy  at  law 
is  inadequate,  evidebee  of  defendant's  solvency 
denrives  the  court  of  jurisdiction. 

2.  A  bill  praying  for  an  injunction  against 
threatened  trespass  to  land  will  not  sustain  a  de- 
cree qoieting  title. 

Appeal  from  superior  court,  Cook  county; 
W.  Q.  Ewlng,  Judge. 

BUI  by  Charl«s  F.  Jacobs  against  Henry 
Harms,  Edward  J.  Harms,  Emll  Harms,  Hen- 
ry Harms,  Jr.,  Edward  Lockhorst,  and  Phil- 
lip Brazel.  Complainant  obtained  a  decree. 
Defendants  appeal.     Reversed.' 

On  April  9,  1894,  Charles  P.  Jacobs  exhibit- 
ed his  bill  in  the  superiw  court  of  Cook  coun- 
ty for  the  purpose  of  restraining  Henry  Harms 
from  interfering  with  the  possession  of  the 
property  in  the  bill  mentioned  and  described, 
and  from  removing  appellee  from  or  pre- 
venting him  from  rebuilding  thereon,  and 
falsely  clouding  appellee's  title.  The  grounds 
upon  which  this  relief  was  sought  were  set 
ont  in  the  bill,  and  were,  in  substance,  that 
appellee  claimed  to  own  the  title  to  the  prop- 
erty by  deed  from  one  Gelderman  to  him,  dat- 
ed in  1891,  and  a  title  to  G^elderman  by  mesne 
conveyance  from  the  United  States  govern- 
m^it,  and  that  he  had  obtained  a  decree  of 
the  circuit  court  of  Cook  county  establishing 
his  title  In  fee  simple  to  said  lands;  that  on 
March  31,  1894,  Jacobs  inclosed  the  property 
with  a  fence,  and  on  April  4,  1894,  Harms  re- 
moved and  destroyed  it;  that  Jacobs  restored 
tlie  fence  on  April  7th,  and  on  the  same  day 
Harms  destroyed  this  fence,  and  moved  a 
tiouse  ui)on  the' land,  which,  it  is  alleged,  was 
burned  April  8th;  that  Harms  threatens  to 
remove  and  destrc^  any  fence  which  the  com- 
plalnaut  may  build,  and  he  threatens  to  take 
possession  and  exclude  complainant  from  the 
irassession,  and  he  threatens  to  remove  and 
destroy  any  house  complainant  may  put  apon 
the  land,  and  complainant  fears  he  vrlU  do  so 
unless  restrained;  tliat  Harms  caused  com- 
l>lalnant's  workmen  to  be  arrested  April  7, 
ISiM,  to  prevent  complainant  from  erecting  a 
fence  upon  the  land;  that  Harms  is  insolvent, 
and  a  Judgment  of  law  would  be  unavailing 
and  uncollectible;  that  neither  the  Criminal 
Code  nor  the  usual  actions  at  law  afllord  com- 
plainant any  adequate  remedy  against  Harms' 
tresimsses;  that  Harms  had  no  proper  title 
to  the  land;  that  he  falsely  claims  that  he  has 
a  prescriptive  title  thereto  by  adverse  posses- 
sion; that  Harms  was  litigious  and  quarrd- 
some,  had  terrorized  the  community  In  which 
he  lives;  that  the  ordinary  peace  powers  af- 
ford no  protection  against  him;  that  he  pays 
no  attention  to  fines  and  peace  bonds  or  Jndg- 

1  Reported  by  Loais  Boiaot,  Jr.,  Esq.,  of  the 
Chicago  hit. 


ment  in  trespass,  and  to  obtain  a  final  judg- 
ment In  forcible  detainer,  trespass,  or  other 
legal  action  will  take  a  long  time,  owing  to 
the  congested  calendar  of  the  court;  and  to 
compel  the  complainant  to  resort  to  such  rem- 
edies would  be  a  practical  denial  of  Justice 
during  which  the  complainant  would  be  de- 
prived of  the  enjoyment  of  the  land.  Upon 
the  filing  of  this  biU,  and  -without  notice,  an 
injunction  was  Issued  as  prayed  on  April  9, 
1894,  and  on  May  7,  1894,  Harms  filed  his  an- 
swer denying  the  several  allegations  of  the 
biU,  and  particularly  denying  that  Jacobs  had 
obtained  any  decree  against  Harms  In  the  cir- 
cuit court,  but  alleging  that  Jacobs  had  com- 
menced suit  under  the  burnt  records  act,  in 
that  court,  to  which  he  made  Harms  a  defend- 
ant; and  that  he  subsequently  dismissed  the 
suit  as  to  Harms,  and  then  took  a  decree  In 
his  own  favor. 

The  answer  expressly  denies  the  Jorisdiction 
of  a  court  of  equity  in  the  case  in  three 
clauses  thereof,  the  first  denial  being  in  the 
first  paragraph  of  the  answer,  expressly  deny- 
ing that  a  court  of  equity  has  Jurisdiction  In 
the  subject-matter  of  the  bill  of  complaint; 
the  second  denial  being  that  the  complainant 
had  an  adequate  remedy  at  law;  and  the 
third  t>^ng  at  the  conclusion  of  the  bill,  stat- 
ing that  defendants  deny  that  a  court  of  equi- 
ty has  any  Jurisdiction  of  the  subject-matter 
of  this  cause,  or  that  complainant  Is  entitled 
to  any  equitable  relief,  and  insisting  that  the 
claims  of  said  complainant  may  be  properly 
and  fully  adjudicated  in  a  court  of  law,  and 
praying  the  same  benefit  from  this  answer  as 
if  It  was  a  special  demurrer  to  said  bill  of 
complaint  The  answer  also  denies  the  in- 
solvency of  Harms,  denies  that  he  has  tres- 
passed upon  the  property,  denies  that  he  is 
quarrelsome,  or  holds  in  defiance  the  writs  of 
the  courts,  but  alleges  that  he  is  the  owner 
of  the  property,  and  has  been  in  possession  of 
the  same  for  more  than  25  years,  claiming  to 
be  the  owner  under  a  conveyance  of  the  same 
from  the  owner  thereof,  made  prior  to  1851. 

Replication  was  filed  to  this  answer,  and 
upon  the  Issues  so  joined  the  case  was  set  for 
trial,  and  a  motion  was  made  by  appellants  for 
a  continuance  t)ecause  their  solicitor  was  sick, 
and  absent  from  the  city,  and  because  Mr. 
Harms  was  also  absent;  the  solicitor  making 
the  motion  stating  to  the  court  that  he  knew 
nothing  about  the  case.  This  motion  was  de- 
nied, and  the  complainant  (appellee)  introdu- 
ced his  evidence,  and  two  witnesses  were 
called  on  behalf  of  the  defendant  Harms  on 
that  day,  which  was  the  13th  day  of  June. 
After  appellee's  evidence  was  heard,  appel- 
lants moved  to  dismiss  the  bill  for  want  of 
equity,  both  upon  Its  face  and  upon  the  evi- 
dence. The  motion  was  denied.  On  the  even- 
ing of  that  day  an  adjournment  was  Iiad  until 
the  next  morning,  when  Harms  appeared,  and 
testified  in  bis  own  behalf,  the  court  having 
already  directed  that  no  other  evidence  In  his 
behalf  should  be  heard.  On  the  14th  day  of 
June  Mr.  Harms  was  examined,  and  testified 
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In  tbe  case,  after  whtcb  the  complainant 
called  in  Mr.  Harms'  brotber  for  tbe  purpose 
of  rebutting  bis  testimony  In  certain  regards, 
wben  tbe  court  ordered  a  decree.  The  decree 
was  entered  on  tbe  15tb  day  of  June.  Tbere- 
upon,  and  on  tbe  29tb  day  of  June,  Harms 
appeared  before  tbe  court,  and  made  a  mo- 
tion to  vacate  and  set  aside  tbe  decree  tbat 
was  entered,  and  to  give  him  a  new  trial  In 
tbe  cause,  and  In  support  of  tbat  motion  be 
filed  numerous  affldarits.  By  tbeae  affidavits 
it  was  sought  to  be  shown  that  the  appellee, 
Jacobs,  was  engaging  in  a  multiplicity  of  suits 
against  Harms  In  relation  to  tbe  title  to  tbls 
land,  and  in  suits  growing  out  of  such  litiga- 
tion, both  civil  and  criminal;  tbat  Jacobs  bad 
commenced  a  suit  in  tbe  circuit  court  nnder 
the  burnt  records  act  to  establish  title  to  this 
land,  and  had  dismissed  It  on  tbe  last  day 
of  the  month  of  March  as  to  Harms,  but  bad 
taken  a  decree  in  his  own  favor  In  relation  to 
the  land;  that  upon  tbat  decree  as  a  basis 
of  action  be  bad  gone  to  the  land  in  tbe 
nighttime  and  torn  down  Harms'  fence,  and 
put  a  fence  around  the  property;  tbat  Harms 
bad  resisted  this  act  of  trespass  by  restoring 
his  own  fence,  and,  in  order  to  retain  pos- 
session of  the  property,  had  built  a  dwelling 
house  up<«  the  land,  and  put  his  son  and 
son's  family  in  tbat  dwelling  house  about  the 
,7th  of  April;  and  tbat  on  the  8tb  of  April, 
I  which  was  Sunday,  in  the  afternoon  of  that 
day,  Jacobs  went  to  the  property,  and  forced 
Harms'  son  and  his  son's  wife  to  leave  tbe 
house,  and  then  burned  the  house;  and  that 
the  next  morning  after  so  burning  the  house 
Jacobs  filed  his  bill  alleging  bis  possession, 
and  obtaining  tbe  injunction  against  Harms. 

Tbe  affidavits  state  tbat  appellee  has  no  ti- 
tle to  tbe  land  without  it  be  a  possible  dower 
interest  which  was  conveyed  by  Katberine 
O'Brien  to  William  Lili  by  quitclaim  deed 
dated  June  6, 1851.  but  tbat  before  that  date, 
Katberine  O'Brien,  administratrix  of  the  es- 
tate of  George  O'Brien,  deceased,  had  sold 
said  land  to  Thomas  Hogan,  subject  to  her 
dower  by  deed  dated  May  21,  1850.  It  also 
appears  from  tbe  records  that  Thomas  Hogan 
died  intestate  about  September  13,  1850,  and 
that  bis  estate  was  probated  in  Cook  county. 
And  it  appears  from  said  affidavits  tbat 
Hams  obtained  a  deed  from  tbe  representa- 
tives of  Hogan's  estate,  and  took  possession 
of  the  property  In  1851  or  1852,  and  has  been 
in  possession  ever  since.  To  tbls  effect  were 
tbe  affidavits.  The  affidavit  of  Mr.  Gray,  tbe 
absent  solicitor,  states  how  tbe  cause  came 
to  be  tried  la  bis  absence,  and  without  notice 
to  Harms;  that  be  (Gray)  was  sick,  and  un- 
able to  attend  to  his  business,  and  was  out  of 
tbe  olty,  and  did  not  return  until  after  the 
case  was  disposed  of;  that  he  did  not  expect 
tbe  cause  to  be  reached  for  trial,  and  did  not 
know  that  it  was  reached  until  after  it  was 
disposed  of.  Tbe  motion  for  a  new  trial  was 
denied. 

Tbe  decree,  as  'entered,  found  the  premises 
to  be  in  the  possesstoo  of  appellee;  that  he 


had  paid  all  taxes  thereon;  that  he  had  fen- 
ced the  land,  which  fence  was  destroyed 
about  April  4,  1894,  by  defendants,  and  was 
rebuilt  by  appellee,  and  on  April  8,  18!>4.  said 
Harms  and  said  defendants  destn^ed  it 
again,  and  tbe  saia  defendants  wuid  said 
Harms  threaten  to  destroy  and  move  any 
fence  that  said  Jacobs  may  erect  around  said 
premises,  or  any  house  be  may  put  thereon, 
and  that  there  is  danger  tbat  they  wUl  do  so; 
that  said  Jacobs  bought  said  land  in  good 
faith,  paying  a  good  and  legal  conslderatian 
therefor;  that  said  Jacobs  has  no  adequate 
remedy  at  law;  that  none  of  said  defendants 
have  any  title  to  said  land,  or  any  ottaer  title 
whatever;  and  tbat  said  Henry  Harms,  and 
each  and  all  of  said  defendants,  have  no  pre- 
scriptive title  to  the  said  premises,  and  hare 
never  been  in  possession  of  said  land,  excqrt 
as  trespassers;  and  tbat  be,  tbe  said  Henry 
Harms,  nor  any  other  of  said  defendants, 
has  ever  exercised  any  acts  of  ownership 
over  said  lands.  "It  is  therefore  ordered,  ad- 
judged, and  decreed  that  said  Henir  Harms, 
and  each  and  all  of  said  defendants,  and 
each  and  all  of  thdU*  grantees,  heirs,  devisees, 
assignees,  transferees,  representatives,  and 
agents  be  perpetually  enjoined,  and  restrained 
from  interfering  with  the  possession  of  said 
premises,  or  any  part  tliereof,  oC  the  said 
Charles  F.  Jacobs,  and  fi<pm  removing  or  de- 
stroying the  fence  erected  by  said  Charles  F. 
Jacobs  aroimd  said  premises,  or  any  part 
thereof,  and  from  clouding  and  libeling  said 
Jacobs'  title  thereto,  and  from  setting  up  and 
asserting  a  prescriptive  title  thu%ta  And  it 
is  further  ordered,  adjudged,  and  decreed 
that  the  said  title  in  fee  simple  absolute  to 
said  premises  is  in  said  CliarleB  F.  Jacobs, 
and  was  so  in  said  Charles  F.  Jacobs  at  tbe 
time  of  tbe  filbig  of  tbe  bill  of  complainant 
herein."  From  which  decree,  defendants  pray- 
ed an  appeal  to  this  court 

A.  N  Gage,  for  appdlants.  Albion  Cate,  for 
appellee. 

PHILLIPS,  J.  (after  statlag  tbe  facts). 
Two  questiona  are  presented  on  this  record. 
the  determination  of  which  Is  conclusive  of 
this  case:  First,  do  tbe  facts  as  shown  In 
the  record  and  found  in  the  decree  give  Ju- 
risdiction of  the  subject-matter  of  this  UU 
to  a  court  of  chancery,  and  sanction  a  decree 
awarding  a  perpetual  Injunction?  And,  sec- 
ond. If  injunction  is  conceded,  do  tbe  aver- 
ments of  tbe  bill  authorize  tbe  decree  as  en- 
tered? Both  must  be  determined  adversely 
to  appellee.  Tbe  acts  sought  to  be  enjoined 
are  threatened  trespasses  to  real  estate  al- 
leged to  be  owned  by  appellee,  and  the  bill 
charges  trespasses  heretofore  committed, 
which  are  found  by  the  court  Courts  of 
equity  will  interfere  to  restrain  trespass, 
whether  committed  under  tbe  forms  of  law 
or  otherwise,  in  but  exceptional  cases.  These 
exceptions  are  included  In  two  classes:  Vint, 
to  prevent  irreparable  iitjury,  and,  second,  to 
avoid  a  mulUpilclty  of  suits.    W&ere  appll- 
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cation  Is  made  to  a  court  of  chaiicery  under 
the  first  class,  the  facts  and  circumstances 
must  be  alleged  from  which  it  may  be  seen 
that  Irreparable  mischief  will  be  the  result  of 
the  act  complained  of,  and  that  the  law  can 
afford  no  adequate  relief.  A  mere  allega> 
tlon  of  such  fiicts  Is  not  sufBdent  to  warrant 
a  decree  for  a  perpetual  injunction  In  such 
case,  unless  admitted  by  the  pleadings.  The 
question  of  the  existence  of  an  adequate  rem- 
edy at  law  to  defeat  the  Jurisdiction  of  a 
court  of  chancery  may  be  raised  by  a  de- 
murrer to  a  bill  for  failing  to  make  the  neces- 
sary averment,  or  It  may  be  specially  set  up 
and  relied  upon  in  the  answer.  Where  the 
Jurisdiction  Is  challenged,  and  an  issue  made 
by  the  answer  to  .a  bill  with  sufficient  aver- 
ments, on  bearing,  the  evidence  must  sustain 
the  averments  of  tbe  bill,  or  Jurisdiction  Is 
lost  The  averments  of  the  bill  in  this  case 
as  to  irreparable  injury  are  sufficiently  spe- 
cific to  give  Jurisdiction.  Trespasses  commit- 
ted and  threatened  and  insolvency  of  defend- 
ants are  alleged.  The  answer  specifically  de- 
nies the  defendants  are  insolvent,  and  denies 
the  Jurisdiction  of  a  court  of  equity  averring 
the  complainant  bad  a  complete  remedy  at 
law.  There  is  no  finding  in  the  decree  as  to 
the  Insolvency  of  the  defendants,  and  the  evi- 
dence shows  the  principal  defendant,  Henry 
Harms,  is  worth  over  |400,000,  his  property  be- 
ing chiefly  In  Cook,  county.  Tbe  insolvency  of 
the  defendants  Is  the  specific  fact,  and  only 
fact,  averred  that  woiild  give  a  court  of  eq- 
uity Jurisdiction  to  restrain  trespasses  be- 
cause of  Irreparable  Injury.  Under  the  evi- 
dence In  this  record  on  tbe  issues  as  made,  It 
Is  apparent  that  com'plalnant  had  a  complete 
remedy  at  law,  and  would  sustain  no  dam- 
age that  would  not  be  satisfied  by  the  Judg- 
ment of  a  court  of  law.  His  Injuries  from 
trespasses  could  be  compensated  in  damages. 
Owens  V.  Crossett,  105  111.  354;  Thornton  v. 
Roll,  118  IlL  350,  8  N.  B.  145;  Poyer  v.  Vil- 
lage of  Des  Plalnes,  123  111.  HI,  13  N.  E.  818; 
Bxchange  v.  McClaughry,  148  111.  373,  36  N. 
B.  88;  Commissioners  v.  Green,  156  111.  504, 
.41  N.  B.  154. 

The  entire  scope  of  the  bill  was  for  an  in- 
junction to  restrain  threatened  trespasses. 
Such  being  its  extent  and  purpose,  the  decree 
as  entered  contained,  as  against  the  defend- 
ants, a  finding  that  the  title  in  fee  simple 
absolute  to  said  pr^unises  was  In  the  com- 
plainant at  the  time  of  filing  the  bill  of 
complaint.  By  the  blU  complainant  alleged 
he  was  tbe  owner  and  in  possession  of  the 
pi-emises,  and  defendants  threatened  to  com- 
mit trespasses  thereon.  By  the  answer  de- 
fendants denipd  that  complainant  was  the 
owner  of  the  premises,  but  averred  the  title 
and  possession  was  in  the  defendants,  and 
denied  tbe  threatened  trespasses.  The  de- 
cree was  broader  than  the  averments  of  the 
bill  sanctioned.  No  relief  was  asked  as 
against  a  cloud  on  title  to  give  Jurisdiction. 
Tbe  complainant  must  stand  or  fall  by  the 
case  made  by  bis  bill,  and  the  decree  must 
v.4lM.E.no.28 — 68 


conform  to  the  allegations  and  prayer.     Gage 
T.  Curtis,  122  111.  620,  14  N.  B.  SO. 

There  is  no  averment  of  the  bill  which  ne- 
cessitates a  discussion  of  the  question  of  a 
resort  to  a  court  of  chancery  by  injunction 
to  prevent  a  multiplicity  of  suits.  We  do 
not  deem  It  necessary  to  enter  Into  a  discus- 
sion of  the  question  of  title  and  possession, 
as,  for  the  errors  indicated,  the  decree  must 
be  reversed,  and  the  cause  remanded  to  tbe 
superior  court  of  Cook  county,  with  direc- 
tions to  dismiss  the  bill.  Reversed  and  re- 
manded. 


(IBS  111.  S63) 
DRAINAGE  OOM'RS  OF  DRAINAGE  DI8T. 
NO.  8  V.  ILLINOIS  CENT.  R.  CO.i 
(Supreme  Court  of  Illinois.    Oct.  11,  1895.) 

DrAIHAOS— SPBOtAL  ASSESSMENT— KaILROAD  CoH- 
PAWIES— IsSTSnCTIOKS. 

1.  In  proceedings  for  a  special  assessment  by 
a  drainage  district  against  railroad  property,  an 
instmction  that  "it  does  not  follow  as  a  matter 
of  law  that,  because  farm  lands  may  be  benefited 
by  drainage  work,  therefore  the  right  of  way 
of  a  railway  company  is  also  benefited,"  is  er- 
roneous as  drawing  the  attention  of  the  jury  to 
one  oarticular  fact,  and  tending  to  make  tnem 
conclude  that  a  raihxjad  right  of  way  wonld  not 
be  benefited  by  drainage  that  would  cany  off 
standing  water. 

2.  An  instmction  that  "it  does  not  follow 
as  a  matter  of  law  that,  because  the  drainage 
district  proposes  to  widen  and  deepen  a  creek 
across  the  right  of  way,  the  right  of  way  will  be 
thereby  benefited,"  is  also  erroneoos  for  tbe 
same  reasons. 

3.  An  Instmction  that  the  Jnrr,  'In  deter- 
mining  the  question  of  benefits  to  be  conferred, 
if  any,  on  the  right  of  way  in  question,  by  the 
proposed  ditches,  have  a  right  to  take  into  con- 
sideration the  object  for  which  the  right  of  way 
is  used  and  reqnired  to  be  used  under  the  law; 
also  whether  or  not  the  right  of  way  is  snffldent 
to  properly  carry  on  the  business  of  the  defend- 
ant, regardless  of  tbe  drains  proposed  to  be  con- 
structed by  the  district;  also  whether  or  not  the 
right  of  way  is  in  need  of  any  drainage,  and 
whether  or  not  the  gmde  on  which  the  track  is 
situated  will  be  benefited  br  additional  drain- 
age; and,  from  these  and  all  of  the  other  facts 
and  circumstances  in  evidence,  say  whether  or  not 
the  track  and  right  of  way  will  be  benefited  by 
the  proposed  drainage,"— is  erroneous  as  diverting 
the  jury's  attention  from  tbe  consideration  of 
benefits  derived  from  draining  off  standing  wa- 
ter, and  as  submitting  to  the  jury  a  question  of 
law  as  to  the  purpose  for  which  the  right  of  way 
must  be  used,  without  informing  them  of  the  re- 
quirements ef  the  law  on  that  subject. 

Craig,  C.  J.,  and  Wilkin,  J.,  dissenting. 

Error  to  Iroquois  county  court;  M.  H. 
Evans,  Judge 

Special  assessment  levied  by  tbe  drainage 
comtuissloners  of  drainage  district  No.  8  of 
Danforth  township,  Iroquois  county,  lU.,  up- 
on the  property  of  the  Illinois  Central  Rail- 
road Company.  The  county  court  rendered 
Judgment  annulling  the  assessment.  The 
commissioners  bring  error.    Reversed. 

This  is  a  writ  of  error,  issued  from  this 
court,  for  the  purpose  of  reviewing  a  Judg- 
ment rendered  by  the  county  court  of  Iro- 

1  Reported  by  Louis  Boiaot,  Jr.,,  Esq.,  of  the 
Chicago  bar. 
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quolB  county  baaed  upon  the  verdict  herein- 
after mentlonedi  Plaintiffs  in  error,  drain- 
age commissioners  of  drainage  district  No.  3 
of  Danforth  township,  Iroquois  county,  levied 
a  special  assessment  upon  the  right  ot  way 
of  defendant  in  error,  the  Illinois  Central 
Railroad  Company,  in  section  19,  township 
27  N.,  range  14  W.,  In  said  county,  for  the 
sum  of  $255.62,  under  the  provisions  of  wliat 
is  linown  as  the  "Farm  Drainage  Act,"  be- 
ing the  act  of  June  27,  1885,  entitled  "An 
act  to  provide  for  drainage  tar  agricultural 
and  sanitary  purposes,"  etc.  (3  Siurr  &  O. 
Ann.  St.  p.  441).  The  defendant  in  error 
took  an  appeal  to  the  county  court  and» 
section  27  of  the  act  (Id.  p.  451).  A  trial 
was  had  before  a  Jury,  who  returned  a  ver- 
dict finding  that  "the  track  and  right  of 
way"  of  said  company  in  section  19,  etc., 
would  not  be  benefited  by  the  proposed 
drainage  work  of  said  drainage  district;  and 
thereupon  the  county  court,  after  overrul- 
ing a  motion  for  new  trial  made  by  the  dis- 
trict, rendered  ludgment  "that  no  tax  be  as- 
sessed against  the  track  and  right  of  way" 
of  said  company  In  said  section  19,  etc.,  and 
for  costs  against  the  district  The  Judgment 
80  rendered  is  the  Judgment  here  sought  to 
be  reviewed. 

The  evidence  shows  that  the  right  of  way 
of  defendant  in  error  crosses  the  district 
from  north  to  south  in  section  19,  the  north- 
em  and  southern  boundary  lines  of  section 
19  being  the  boundary  lines  of  the  district 
at  that  place;  that  the  right  of  way  is 
crossed  almost  at  right  angles  in  said  sec- 
tioa  by  a  small  stream  called  "Prairie 
Creek,"  over  which  the  company  had  there- 
tofore constructed  a  bridge  or  culvert  with 
an  opening;  that  this  bridge  and  opening 
has  been  maintained  for  many  years  for  the 
passage  of  the  water  from  the  west  to  the 
east;  that  a  short  grade  furnishes  the  ap- 
proach to  the  bridge  from  the  north  and 
the  south;  that  the  commissioners  propose 
to  construct  an  open  drain  or  ditch  begin- 
ning east  of  the  right  of  way,  thence  fol- 
lowing the  general  course  of  the  creek  In  a 
westerly  direction,  crossing  the  right  of  way 
at  the  bridge,  and  thence  proceeding  to  the 
west  boundary  of  the  district. 

The  court  gave  on  behalf  of  the  railroad 
company  13  instructions,  of  which  those  num- 
bered 6,  8,  9,  and  16  are  as  follows:  (6)  "The 
court  Instructs  the  Jury  that  in  determining 
the  question  of  benefits  to  be  conferred,  if 
any,  upon  the  right  of  way  In  section  19  in 
question,  by  the  proposed  ditches,  you  have 
a  right  to  take  into  consideration  the  object 
and  purpose  for  which  the  right  of  way  is 
used  and  required  to  be  used  under  the  law; 
also,  whether  or  not  the  right  of  way  is 
sufficient  to  properly  carry  on  the  business 
of  the  defendant,  regardless  of  the  drains 
proposed  to  be  constructed  by  the  district; 
also,  whether  or  not  the  right  of  way  is  in 
need  of  any  drainage,  and  whether  or  not 
the  grade  of  the  defendant  upon  which  the 


track  is  sttnated  will  be  benfeflted  I^  ad- 
ditional drainage,— and,  from  these  and  all 
of  the  other  facts  and  circumstancea  in  evi- 
dence, say  whether  or  not  the  trade  and 
right  of  way  will  be  benefited  by  the  pro- 
posed drainage."  (8)  "The  conrt  instructs 
the  Jaiy  that  it  does  not  follow  as  a  matter 
of  law  that  because  farm  lands  may  be 
benefited  by  drainage  work,  that  therefore 
the  right  of  way  of  a  railway  company  is 
also  benefited'.  The  nature  and  character  ot 
the  soli,  and  situation  of  the  ground  and 
structures  upon  it,  and  the  nse  to  which  it  is 
put  and  required  to  be  put,  are  proper  to  be 
considered  with  the  other  facts  and  circum- 
stances In  evidence  In  determining  whether 
or  not  it  win  be  benefited."  (9)  "The  court 
Instructs  the  Jury  that  it  is  the  duty  of  a 
railway  company  to  provide  sufficloit  open- 
ings In  its  grade  or  embankmenta  for  the 
passage  of  such  waters  as  may  be  broo^t 
upon  the  right  of  way  from  lands  above,  so 
that  the  lands  lying  above  will  not  be  in- 
jured by  reason  of  such  water  being  unable 
to  pass  through  the  grade  or  embankment; 
and  in  this  case  you  have  a  right  to  take 
this  into  consideration,  with  the  evidence  in 
the  case,  in  determining  how  large  an  open- 
ing or  bridge  the  defendant  should  main- 
tain." (16)  "The  court  instructs  the  jury 
that  it  does  not  follow  as  a  matter  of  law 
that  because  the  drainage  district  pn^ioees 
to  widen  and  deepen  Prairie  creek  across  the 
right  of  way  of  the  defendant,  tliat  the 
right  of  way  will  be  thereby  benefited.  The 
question  as  to  whether  or  not  the  rig^ht  of 
way  will  be  benefited  is  one  of  fact  for  yon 
to  determine,  under  the  evidence  and  the  in- 
structions of  the  court  as  to  the  law." 

Kay  &  Kay,  for  plaintiffs  in  error.  Morris 
A  Hooper,  for  defendant  in  error. 

MAGRUDEB,  J.  (after  stating  the  focts). 
It  is  strenuously  contended  In  this  case  by 
counsel  for  plaintiffs  In  error  that  the  ver- 
dict Is  against  the  weight  of  the  evidence, 
and  that  there  is  not  sufllcient  evidence 
to  snstain  it  If  this  were  the  only  objec- 
tion urged  against  the  Judgment  of  the 
county  court,  we  should  not  be  inclined  to 
disturb  It  Section  27  of  the  drainage  act  of 
June  27,  1885,  provides  that  "the  appeal 
shall  be  upon  the  ground  only  that  such  tax 
Is  a  greater  amount  than  the  benefits  to  ac- 
crue to  the  land  In  question  by  the  pro- 
posed drainage."  S  Starr  &  C.  Ann.  St  p. 
451.  Where  a  landowner  appeals  to  the  coun- 
ty court  from  an  assessment  under  that 
section,  he  Is  entitled  to  a  trial  by  Jury  on 
the  question  whether  his  land  will  be  bene- 
fited by  the  proposed  improvement,  and,  if 
benefited,  to  what  extent  or  In  what 
amount  The  same  right  of  appeal  exists, 
under  section  40  (Id.  p.  454),  In  favor  of  a 
railroad  company,  where  tM  assessment  is 
against  the  railroad  or  any  part  of  the  same; 
and,  by  consequence,  the  railroad  comi>any. 
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eaoaXly.iwith  the  IndlvldiiaJ  owner,  Is  en- 
titled ta  &  trial  by  Jury  upon  tbe  qnestioti 
ot  benefits.  Hence  the  question  is  one  of 
fact,  and  witliln  the  prortuce  of  the  Jury  to 
determine.  Spear  r.  Commissioners,  113  IlL 
632;  Mascall  ▼.  Oommlssieners,  122  lU.  620, 
14  N.  E,  47;  Commissioners  of  Highways  of 
Town  of  Colfax  y«.  Commissioners  of  East 
Lake  Forte  Special  Drainage  Dist,  127  111. 
nSl,  21  N.  R  206.  Bnt,  while  it  was  for 
the  Jnry  to  say  whether  or  not  the  raliroad 
right  of  way  would-  be  benefited  by  the  pro- 
posed drainage,  it  was  tlie  riglit  of  both  par- 
ties to  insist  that  the  Jury  abonld  reach 
their  oonelusion  under  the  guidance  of  prcq^ 
er  instructions. 

We  tlilnk  that  instructions  6,  8,  9,  and  16, 
when  read  together,  were  calculated  tn.  atls- 
lead.the  Jury,  and  make  a  wrong  Imprea- 
nion  upon  their  minds.  The  eighth  instruc- 
tion tells  tlie  Jury  that  "it  does  not  follow 
as  a  matter  of  law  that  I)ecause  Ainu  lands 
may  be  t)etteflted  by  drainage  work,  that 
therefore  the  right  of  way  of  a  ralUwad 
company  is  also  benefited."  This  instmc- 
tion  was  wrong  both  ak:to  fozm  and  sab- 
stance.  The  ordinary  way  In  which  farm 
lands  are  benefited  by  drainage  is  by  car- 
'Tytng  off  the  water  which  is  apt  to  stand 
upon  low  and  flat  ground.  'This  is  the  un- 
derstanding; which  the  average  Juror  lias 
upon  the  subject.  The  effect  of  this  instruc- 
tion was  to  lead  him  to  condnde  that  a 
railroad  right  of  way  would  not  be  bene- 
fited by  drainage  which  should  carry  off 
the  standlnig  water  from  It.  There  was 
some  OTidence  tending  to  show  that  at  times 
the  water  stood  in  iionds  and  holes  along 
the  right  of  way.  If  the  effect  of  the  drain- 
age was  to  carry  off  this  water.  It  was  for 
the  Jnry  to  say  whether  the  right  of  way 
was  thereby  benefited.  Evidence  of  this 
character  is  proper  for  the  consideration  of 
the  Jury  in  determining  whether  a  railroad 
right  of  way,  or  publle  liighway,  is  bene- 
fited by  drainage. .  lUch  v.  City  of  Chicago, 
152  111.  18,  38  N.  E.  256;  Commissioners  of 
Highways  of  Town  of  Colfax  v.  Commis- 
sioners of  East  Lake  Fork  Special  Drain- 
age Dist,  127  lU.  681,  21  N.  B.  206. 

An  instruction  should  not  draw  the  at- 
tention of  the  Jury  to  inrticular  facts. 
Chapman  v.  Cawrey,  60  111.  512.  Nor  is  it 
proper  to  inject  an  argument  into  an  in- 
struction. RaUroad  Co.  y.  Griffin,  68  111. 
499.  An  instruction  should  not  single  out 
for  ajfeclaX  comment  particular  portions  of 
the  evidence,  nor  should  it  be  argumenta- 
Uve.  Homes  v.  Hale,  71  IlL  552;  Railroad  Co. 
V.  Orlfiln,  supra.  Instructions  6,  8,  and  16 
are  objectionable  for  both  of  these  reasons; 
that  is  to  say,  as  singling  out  and  giving 
prominence  to  special  facts,  and  as  being 
argumentative.  Where  an  instruction  se- 
lects one  item  of  evidence,  or  one  fact  dis- 
closed by  the  evidence,  and  states  that  a 
certfiin  conclusion  does  not  .follow  as  a  mat- 
ter of  law  f rom  ttiat  fact,  it  is  calculated  ta 


mislead  and  conftise  the  Jury.  The  ordinary 
Juror  is  not  able  to  dlstingaish  between  conr 
elusions  whidi  follow  as  matter  of  law 
and  condusians  wliieh  follow  as  matter  of 
fact.  If  the  evidence  discloses  to  him  tliat 
drainage  which  draws  the  standing  water 
from  land  benefits  the  land,  but  he  is  in- 
structed that  it  does  not  follow  as  matter 
'of  law  that  such  Is  the  case  where  the  land 
Is  railroad  right  of  way,  he  is.  apt  to  con- 
elude  that  lie  is  not  to  take  Into  considera- 
tion the  fact  of  the  drawing  off  of  the  stand- 
ing water  from  .tlie  right  of  way  in  deteiv 
mining  whether  such  right  of  way  is  bene- 
fited- by  the  proposed  drainage  or  not. 

Tlie  same  observatioDS  apply  to  instruc- 
tion 16,  read  in  connection  with  instruction 
9.  Instruction  16  tells  the  Jury  that  "it  does 
not  follow  as  a  matt»  «f  law  tliat  because 
the  drainage  district  proposes  to  widen  and 
deepen  Piairlel  crei^k  across  the  right  of 
way  of  the  defendant,  that  the  right  of  way 
will  be  thereby  Iwrieflted."  Whether  the 
widening  and  deq>enlng  of  the  creek  across 
the  right  of  way  would  benefit  the  right  of 
way  or  not  was  a  question  of  fact  to  be- 
determined  by  the  Jury.  It  was  immaterial 
wliether  a  benefit  to  tlie  right  of  way  from 
soch  widening  and  deepening  of  the  creek 
followed  as  a  matter  of  law  or  not  To  tsH 
the  Jury  tliat  it  did  not  follow  as  a  matter 
of  law  was  vlrtoaUy  to  tell  them  tliat  such 
deepening  and  widening  of  the  creek  would 
be  of  no  benefit  to  the  right  of  way.  This 
was  an  invasion  of  the  right  of  the  Jury  to 
pass  on  a  question  of  fact  The  rule  laid 
downi  by  this  court  in  many  decisions  that 
an  instmctlon  is  erroneous  which  singles 
out  for  special  comment  a  particular  por- 
tion of  the  evidence,  and  thereby  gives  It 
undue  prominence,  will  be  anbstantlally  ab- 
rogated if  such  instrdctions  as  those  here 
numbered  8  and  16  are  held  to  be  proper. 
All  that  It  will  be  necessary  to  do  wiU  be  to 
preface  the  statement  of  a  particular  fact,, 
or  a  particular  portion  of  the  evidence,  with 
the  words:  "It  does  not  follow  as  a  matter 
of  law."  It  is  undoubtedly  the  duty  of  a 
railroad  company,  in  constructing  its  road 
over  a  water  course,  to  provide  a  suitable 
bridge  or  culvert  to  carry  off  the  water  ac- 
enmnlating  in  ordinary  floods  and  in  such 
extraordinary  floods  as  may  be  anticipated 
1^  ivmdent  men,  and  to  carry  It  off  effectu- 
ally, and  so  as  not  to  overflow  the  lands  ly- 
ing above  snch  bridge  or  culvert  RaUway 
Co.  v.  Thlllman,  143  HI.  127,  32  N.  E.  SH. 
By  Instmctlons  9  and  IS  the  Jury  were  told 
in  effebt  tliat  If  the  bridge  maintained  by 
the  company  over  Prairie  creek  should  lie 
Bufllclent  to  carry  off  SQch  waters,  the 
widening  and  deepening  of  that  creek  across 
Its  right  of  way  would  be  of  no  benefit  to 
such  right  of  way.  It  was  for  the  Jnry  to 
say  whether  snch  ben^t  would  result  or 
)iot  independently  of  the  snfllciency  of  the 
bridge  or  opening  maintained  by  tlie  com- 
pany to  carry  off  the  water  ao  as  ndt  to 
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Injure  the  lands  above.  If,  as  Is  claimed 
by  counsel  for  plalntlflTs  in  error,  tbe  con- 
struction of  the  drain  would  lutve  the  ef- 
fect of  reducing  the  volume  of  tbe  water, 
so  as  to  permit  the  company  to  maintain  a 
smaller  bridge  and  opening,  tbe  Jury  would 
have  a  right  to  take  this  Into  consideration 
In  determining  tbe  question  of  benefits;  bat 
the  peculiar  phraseology  of  Instruction  16 
had  a  tendency  to  withdraw  the  subject 
from  their  notice.  Where  an  owner's  land 
Is  assessed  for  benefits  to  be  derived  from 
the  drainage  of  the  same,  It  Is  proper  for 
the  Jury  to  consider  such  benefit,  if  any,  as 
may  result  from  the  drainage  of  a  slough, 
separating  the  land  assessed  from  the  other 
land  of  tiie  owner,  and  thereby  obviating 
the  necessity  of  bridging  the  slough  to 
reach  such  other  land.  Commisslonera  of 
Highways  of  Town  of  CotCax  v.  Commission- 
ers of  East  Lake  Fork  Special  Drainage  Disc, 
supra. 

A  bare  reading  of  Instruction  No.  6  will 
show  that  It  Is  obnoxious  to  the  charge  of 
singling  out  certain  phases  of  the  testimony, 
and  ignoring  other  evidence  of  equal  im- 
portance. liOgg  V.  People,  92  111.  508.  It 
tends  to  divert  the  attention  of  the  Jury  from 
the  consideration  of  the  question  whether 
or  not  the  right  of  way  will  be  benefited  by 
the  drawing  off  of  standing  water  there- 
from, or  by  the  widening  and  deepening  of 
the  creek  across  the  same.  This  instruc- 
tion assumes  that  there  is  evidence  of  tbe 
matters  therein  enumerated,  without  leav- 
ing it  to  the  Jury  to  believe  from  the  evi- 
dence In  regard  to  such  matters.  It  sub- 
mits to  the  Jury  a  question  of  law  by  di- 
recting them  to  take  Into  consideration  the 
object  and  purpose  for  which  the  right  of 
way  is  "required  to  be  used  under  the  law," 
without  informing  them  what  the  require- 
ments of  the  law  are  upon  that  subject.  It 
begins  by  telling  the  Jury  that,  in  deter- 
mining whether  the  right  of  way  will  be 
benefited.  It  shall  iconsider  certain  specified 
matters,  and  closes  by  telling  them  that 
they  have  a  right  to  say  from'  these  and  all 
of  the  other  facts  and  drcumsta'aces  in 
evidence  whether  or  not  the  track  and  right 
of  way  will  be  benefited.  In  all  these  re- 
spects we  think  that  the  sixth  insti-uction 
was  erroneous  and  misleading. 

The  word  "track,"  as  here  used,  does  not 
mean  right  of  way  in  the  sense  in  which  it 
Is  used  for  the  purposes  of  taxation  under 
■ectlon  42  of  the  revenue  act  (2  Starr  &  O. 
Ann.  St  p.  2042).  It  is  merely  a  part  of  the 
right  of  way,— that  part  on  which  the  rails 
and  ties  are  laid.  It  is  manifest  that  the 
whole  right  of  way,  which  In  the  present 
case  was  200  feet  wide,  might  be  benefited 
without  any  special  benefit  to  the  track; 
but,  by  the  sixth  instruction,  the  Jury  are 
required  to  find  that  the  tracks  as  well  as 
the  Tight  of  way,  is  benefited.  The  case  of 
Illinois  Cent.  iU  Go.  v.  Commissioners  of 
Bast  lAke^ork  Special  Drainage  Dist.,  129 


nL  417,  21  N.  B.  925,  Is  quoted  as  aotbority 
for  the  use  of  this  expression.  It  Is  true 
that  in  that  case  it  was  said  that  tbe  judg- 
ment should  be  that  the  plaintiff  bave  and 
recover  of  and  against  the  "track  and  right 
of  way  •  •  •  within  •  •  •  special 
drainage  district"  But  It  was  not  the  in- 
tention to  prescribe  a  particular  form, 
where,  in  all  cases,  the  words  "track  and 
right  of  way"  should  be  used.  In  that  case, 
where  the  action  was  under  section  T2  of 
the  farm  drainage  act  (S  Starr  8t  C  Ann. 
St  p.  470)  to  recover  a  special  assessment, 
the  words  in  question  were  in  the  declara- 
tion, and  the  form  of  the  Judgment  was 
made  to  conform  thereto.  The  main  point 
there  decided  was  ttiat  in  such  an  action, 
the  Judgment  If  for  the  plaintiff,  must  be 
in  rem  against  the  property  specially  as- 
sessed only,  and  not  in  personam. 

For  the  errors  thus  pointed  out  In  the  In- 
structions named,  the  Judgment  Is  reversed, 
and  the  cause  is  remanded  to  tbe  connty 
court    Reversed  and  remanded. 

ORAIQ,  a  J^  and  WILKIN,  3^  dlasent. 


OBULan 

CHIOAaO  TIITLBI  ft  TRUST  CO.  v.  SMITH.* 

(Supreme  Court  of  Illhiois.    Oct  11,  1895.) 

A88I02IMENT    OV    CH08B    IK    AOTION— REOXITSB — 
PREVEKSirOES  BT  INSOLVBHT. 

1.  A  corporation  assigned  certain  accounts 
Dsyable,  being  only  a  small  nortion  of  its  as- 
sets, to  a  trustee,  to  secure  certain  creditors 
The  trustee  immediately  accepted  tbe  trust  and 
notified  the  secured  creditors  and  also  the  parties 
owinar  the  accounts.  Afterwards,  but  on  tlie 
same  day,  a  receiver  was  appointed  in  a  suit 
brought  by  a  creditor  to  wind  up  the  corporation. 
Beld.  that  the  secured  creditors  should  be  first 
paid  out  of  tbe  proceeds  of  the  assigned  accounts 
collected  by  tbe  receiver,  since  such  an  assign- 
ment-is  enforceable  in  equity. 

2.  Such  an  assignment  does  not  violate  tlie 
orovlsion  of  section  13  of  the  assignment  act 
forbidding  preferences  in  voluntary  aasignmenti. 

Appeal  from  appellate  court  First  district 
Bill  by  tbe  A.  D.  Juliiiard.  John  B.  Claflin 
Company,  a  corporation,  tbe  copartnersbip  of 
Bliss,  Fabian  &  Co.,  and  Columbus  R.  Cum- 
mings,  Williaoi  B.  Howard,  Irving  T.  Harts, 
and  B.  Noa  against  James  H.  Walker,  James 
H.  Walker,  Jr.,  and  the  James  H.  Walker 
Company.  In  this  suit  the  Chicago  Title  ft 
Trust  Company  was  appointed  receiver.  L. 
A.  Carton  also  filed  a  bill  against  the  same 
defendants.  The  causes  were  consolidated. 
Thomas  H.  Smith  filed  a  petition  in  the  suit 
praying  that  certain  funds  in  the  receiver's 
bands  be  paid  to  him.  The  circuit  court  dis- 
missed this  petition,  but  the  appellate  court 
(54  111.  App.  517)  reversed  the  order  of  dis- 
missal.    The  receiver  appeals.     Affirmed. 

Early  In  1893  the  James  H.  Walker  Com- 
pany, a  corporation  organized  In  1892,  was 
engaged  In  the , wholesale  ahd  retail  dty-goods 

I  Reported  by  Louis  Boiscrt,  Jr,  Esq.,  t>{  ths 
Ohicago  bar. 
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trade  in  tbe  <Aty  of  Cblcago.  Prior  to  the 
organization  of  the  companr  business  bad  been 
transacted  by  a  partnoshlp  under  the  same 
name,  and  composed  of  Columbus  B.  Oum- 
mlngs,  WlUiom  B.  Howard,  and  James  H. 
Walker.  Tbe  stoCkholdeis  of  the  corporation 
were  James  H.  Walker,  3,107  shares,  ^10,700; 
C.  R.  Cummlngs,  6,805  shares,  $660,500;  WU- 
Uam  B.  Howard,  4,761  shares,  $475,100;  James 
H.  Walker,  Jr.,  535  shares,  $53,500;  George 
S.  Wlllitts,  2  shares,  $200;  total,  15,000 
shares,  $1,500,000.  James  H.  Walker  was  pres- 
ident, and  looked  after  the  merchandising, 
while  William  A.  Mason  was  its  vice  presl- 
dent  until  March,  1883,  and  at  all  times  Its 
treasurer,  and  looked  after  the  finances.  In 
March  G.  G.  Lay  became  the  vice  president, 
and  as  Walker  testtfies  was  practically  the 
head  over  alL  Walker,  Lay,  Hartz  (the  sec- 
retary). Mason,  and  Cummbags  were  the  di- 
rectors^ and  Cummlngs,  Lay,  and  James  H. 
Walker  made  up  the  execntlTe  committee. 
Its  duties  were  as  follows:  "Tbe  executive 
committee  shall  exercise  a  general  supervision 
of  the  entire  business  of  tbe  company,  the 
management  of  every  department,  and  all  the 
property  of  the  company  diall  be  under  their 
control,  subject,  however,  to  the  direction  of 
the  board  of  directors.  The  several  officers 
and  employes  of  the  nxnpany  shall  be  respon- 
sible to  the  executive  committee  for  a  proper 
and  faithful  discharge  of  their  several  duties, 
and  make  such  report  to  the  executive  com- 
mittee touching  the  business  coming  under 
their  charge  as  such  committee  from  time  to 
time  may  reqtdre,  and  between  the  meetings 
of  the  board  of  directors  the  executive,  com- 
mittee shall  have  the  power  of  the  board.  In 
the  absence  of  any  member  at  the  committee 
such  member  may  designate  a  proxy  to  act 
with  the  full  powers  of  the  member."  About 
the  middle  of  May,  Oummings,  by  his  guar- 
anty, secured  credit  foe  the  company  at  the 
Union  Natlond  Bank,  upon  the  promise  of 
the  company  to  give  him  an  equal  amoont  of 
accounts  to  secure  him.  July  25th  the  com- 
pany assigned  certain  open  accounts  to  Ma- 
son as  a  trustee  for  Cummlngs,  to  secure  his 
guaranty.  Mason  drawing  oft  a  list  thereof 
from  the  books,  and  seven  or  eight  days  there- 
after the  open  accoimts  were  turned  into  notes. 
Walker,  the  presid^it,  signed  the  company's 
name  to  this  assignment.  On  August  3d  a 
meeting  of  the  board  of  directors  of  the  com- 
pany was  held,  and  on  motion  of  Mr.  WilUtts 
(who  had  been  a  director  until  then),  repre- 
senting Mr.  Howaixi's  interest,  the  following 
resolution  was  adopted;  "Whereas,  efforts  are 
being  made  in  New  York  and  elsewhere  to 
raise  money  to  help  this  company  out  of  its 
existing  difficulties;  and  whereas,  certain  of 
the  creditors  are  becoming  importunate  and 
pressing  in  their  demands  for  payment:  Now, 
tfcerefore,  be  it  resolved  that  pending  the  ar- 
rival of  the  expected  assistance  from  New 
Turk  tbe  tieasarer  of  the  company  be  and  be 
is  haeby  authorized  to  indorse  Over  or  assign 
any  drafts,  blUs,  and  >  aocovnts  receivable  of 


the  company  which  may  be  In  his  bands  In 
payment  of  or  security  for  any  claim  against 
or  debts  of  this  company;  and  he  Is  also 
hereby  authortosd  to  assign  and  transfer  any 
accounts  due  to  the  company,  in  the  same 
manner,  to  such  creditors,  or  to  such  other 
persons  as  they  may  designate,  for  their  pro- 
tection." The  minutes  of  the  corporation  meet- 
ing show  that  at  this  same  meeting  Mr.  Wil- 
Utts tendered  his  resignation  as  director  of 
tbe  company,  which  was  accepted,  and  on 
motion  Mr.  Irving  T.  Hartz  was  elected  In  his 
place;  also  that  Lay,  the  vice  president,  pre- 
sided at  the  meeting,  and  that  all  the  direct- 
OTB  except  Walker  and  Cummlngs  were  pres- 
ent, and  that  on  the  same  day  Commings' 
written  consent  to  and  ratification  of  the  meet- 
ing was  received,  as  follows:  "August  3rd, 
1883.  I  hereby  consent  to  the  holding  of  the 
above  meeting  as  aforesaid,  and  hereby  ratify 
and  confirm  all  acts  and  proceedings  bad  at 
said  meeting,  and  consent  that  they  may  Iiave 
the  same  efTect  as  if  I  had  been  personally 
present  and  voted  therefor.  [Signed]  C.  B. 
Cummlngs."  On  August  3d,  Immediately  aft- 
er the  passage  of  this  resolution,  and  in  pur- 
snance  thereof.  Mason,  who  generally  sigrned 
all  papers  in  connection  with  the  paying  out 
of  money,  told  Smith,  who  was  assistant  cred- 
it man  for  the  company,  to  make  out  a  list 
of  the  cash  depoidts  with  tiie  corporation  by 
country  customers,  a  list  of  the  employes  in  the 
house  who  had  money  on  deposit -with  the 
corporation,  and  select  enough  accounts  to  se- 
cure them.  Smith  did  so,  and  Mason,  in  the 
name  of  the  corporation,  signed  an  assign- 
ment of  lX)th  lists  to  Smith,  as  trustee  for  the 
creditors  therein  named,  before  8  a.  m.  August 
4th,  and  Smith  at  once  accepted  the  assign- 
ment in  writing.  The  customers  named  in 
the  list  were  all  residents  of  Illinois,  but  not 
of  Cook  county,  and  had  money  on  deposit 
with  the  corporation  aggregating  $33,210.62. 
Accounts  were  assigned  on  various  parties  to 
secure  the  above  amounts,  which  assigned  ac- 
counts amounted  to  the  sum  of  $34,264,  and 
which  assignment  was  made  by  the  James  H. 
Walker  Company,  by  W.  A.  Mason,  treasiver, 
on  August  4,  1893,  and  accepted  by  the  trus- 
tee. Smith.  In  addition  to  those  assigned  ac- 
counts for  the  benefit  of  depodtors,  there  were 
assigned  accounts  aggregating  $7,626  to  se- 
cure employes  who  had  sums  deposited,  etc., 
whose  claims  amounted  to  $6,121.23.  For 
these  deposits  the  corporation  acted,  in  le- 
celvlDg  the  same,  as  bankers.  The  assign- 
ments were  not  consented  to  by  Walker.  No- 
tices of  these  assignments  were  sent  out  by 
Smith  and  Mason  to  the  debtors,  and  on  the 
account  books  these  accounts  were  marked  as 
transferred  to  the  trustee,  and  h«  was  pro- 
ceeding to  collect  the  same.  On  the  4th  day 
of  August,  1893,  the  A.  D.  JuilUard,  John  B. 
Claflln  Company,  a  corporation,  with  others, 
filed  a  bill  making  the  James- H.  Walker  Com- 
pany defendant,  by  whidh'  an  Indebtedness  of 
several  hundred '  thousand  dollars  by  the  de- 
fendant was  alleged,  etc.,' and  asking  for  tlie 
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aikpolntment  of  a  receiver  tot  the  James  B. 
Walker  Oompany;  and  on  the  same  day,  by 
an  Interlocutory  order,  the  Chicago  Title  & 
Trust  Cknnpany  and  William  A.  Mason  were 
appointed  recelrers.  On  the  next  day  Mason 
resigned  as  receiver.  On  August  22d  Law- 
rence A.  Carton  exhibited  his  bill  in  chancery, 
setting  forth  a  Judgment,  etc.,  and  asking  the 
appointment  of  a  receiver  and  that  the  bosi^ 
ness  of  the  corporation  be  wound  up,  etc.  An 
order  was  watered  consolidating  this  cause 
with  the  biU  ffled  by  the  A.  D.  JulUiard,  John 
B.  Claflln  Company  et  al..  and  to  .the  consol- 
idated causes  answers  were  filed,  etc.  The 
Chicago  Title  &  Trust  Company,  receiver,  filed 
on  December  22,  1893,  In  the  cOnsGdldated 
cause,  its  petition  setting  forth  the  asalgiiment 
of  accounts  to  Smith  as  trustee,  the  pnrpoae  for 
which  the  accounts  were  assigned,  for  whose 
benefit,  and  the  amount  thereof;  that  the  re- 
cover had  collected  of  those  aocounts  the  sum 
of  $34,394.10;  and  prayed  the  Instruction  of  the 
court  as  to  its  distribution.  Answers  wwe 
filed  by  James  H.  Walker  and  National  Bank 
of  Commerce  of  Providence,  R.  I.,  wherein 
they  deny  that  the  transfer  by  the  James  H. 
Walker  Company  was  done  by  proiter  author- 
ity, and  denying  the  validity  and  legality  of 
the  assignment,  etc.  ThcHnas  H.  Smith,  the 
trustee,  answered,  setting  up  the  accounts  aa- 
signed,  for  whose  benefit,  and  Alleging  they 
should  be  paid  to  him  in  trust,  etc  Subse- 
quently, on  January  11,  1894,  Tlxmias  H. 
Smith,  trustee  filed  his  petition,  making  the 
receiver  and  others  4efendantB,  which  i)eftltion 
sets  up  substantially  the  same  facta  as  set 
forth  In  his  answer  to  the  receiver's  petition, 
and  praying  that  the  money  collected  on  the 
assigned  accounts  by  the  receiver  Bhould  be 
ordered  paid  to  hhn,  the  trustee.  By  stipula- 
tion the  answers  of  James  H.  Walker  and 
the  Bank  of  Commerce  to  the  receiver's  peti- 
tion were  to  stand  as  answers  to  the  trustee's 
petition.  A  bearing  was  liad  on  the  petition 
of  the  trustee,  and  it  was  held  by  the  trial 
court  that  the  assignment  of  the  accounts  to 
the  trustee  was  invalid  and  of  no  ^ect,  and 
the  beneficiaries  thereof  could  only  sliare  as 
general  crediton  of  the  James  H.  Walker  Com- 
pany, and  it  dismissed  the  petition  of  the  trus- 
tee^ The  trustee  prosecuted  an  appeal  to  the 
appellate  court,  where  the  decree  of  the  cir- 
cuit court  was  reversed  and  the  cause  remand- 
ed, with  directions  to  the  circuit  court  to  grant 
the  prayer  of  the  petition.  The  receiver  pros- 
ecutes this  appeal,  and  assigns  error  in  hold- 
ing the  assignments  of  the  account  valid  and 
the  beneficiaries  entitled  to  a  preference  there- 
in, and  reversing  the  judgnient  dismissing  the 
petition. 

Partridge  &  Partridge  and  W.  C.  Nlbla^, 
for  appellant  Hamllne,  Scott  &  Lord,  fbr  ap- 
pellee. 

PHILLIPS,  J.  (after  stathig  the  facts). 
The  question  presented  In  this  record  is 
whether  the  proceeds  of.  certain  accounts  al- 
leged to  have  been  assigned  by  the  James  B, 


Walker  Company,  a  corporation,  to  appel- 
lant, in  trust  for  certain  creditors,  shall  be  ap- 
plied on  the  claims  of  those  preferred  cred- 
itors, or  retained  by  the  receiver,  who  was 
appointed  on  the  same  day,  but  subsequent 
to  that  assignment,  and  by  him  to  be  distrib- 
uted as  a  i>art  of  the  general  fond,  on  all 
the  debts.  The  distribution  to  be  made  br 
the  receiver' la  imder  the  supervision  of  the 
chancellor  appointing  him,  and  his  duties 
and  powers  are  referable  to  equitable  rules 
and  .principles.  The .  assignment  of  the  ac- 
oounta  in  this  case,  if  valid,  is  an  eqnitaMe 
assignment,  the  law  affording  a  remedy  for 
coUectioa  in  the  name  of  the  original  payee. 
The  right  to  assign,  a  chose  in  actioD,  even 
tliough  not  a  negotiable  instrument,  has  kmg 
been  recognized,  the  rigid  rules  of  the  com- 
mon law  having  been  generally  relaxed  in 
that  respect  Such  equitable  assignments  of 
choses  in  action  In  modem  times  have  re- 
ceived a  large  protection  In  courts  of  law  as 
in  .courts  of  equity.  Where  notice  is  given 
the  debtor  of  the  assignment,  he  is  precluded 
from  dolnir  any  act  to  prejadloe  the  rights  of 
the  assignees.  Payment  I^.hlm  to  the  nom- 
inal creditor  after  such  notice  of  assigiiment 
without  the  ccmsoit  <^  the  assignee,  wUl  be 
no  defense  to  an  action  brought  for  tlie  bene- 
fit of  the  asalgnee.  Neither  can  the  original 
parties  after  such  notice  make  any  compro- 
mise or  adjustment  of  the  cause  of  action  as 
against  the  assignees.  Chapman  v.  Shattndc, 
3  Oilman,  49;  Carr  v.  Waugh,  28  IlL  418; 
Morris  v.  Cheney,  61  la  451;  Llttlefield  t. 
Story,  8  Johns.  426;  Andrews  v.  BeedEer,  1 
Johns.  411;  Jones  v.  Witter,  13  Mass.  304; 
Legh  T.  Legh,  1  Bos.  &  P.  477.  While  the 
assignee  of  a  nonnegotlable  chose  in  action 
takes  the  interest  assigned  subject  to  all  legal 
and  equitable  defenses.  It  is  essential  that 
sudi  defenses  exist  at  the  time  of,  or  before 
notice  of,  such  assignment  It  Is  said  In 
Perry,  Trusts,  593:  "If  an  assignment  not 
frandnlent  Is  made  to  trustees  for  the  benefit 
of  creditors,  thdr  assent  is  not  necessary; 
or  their  assent  will  be  presumed  in  all  cases. 
if  It  is  for  their  benefit,  and  contains  no  un- 
usual clauses  or  restrictions."  The  author 
cites  many  authoritiee  which  snstaiu  that 
proposition.  It  is  said  in  Burrill,  Asslgnm. 
(5th  Ed.)  f  484:  "Where  the  assignment  is 
to  a  trustee  for  the  benefit  of  creditors  not 
parties  to  the  deed,  it  may  be  laid  down  as 
a  general  rule  in  American  law  that  ttae  as- 
sent of  creditors  is  not  necessary  to  its  valid- 
ity, and  the  legal  estate  or  title  will  pass  to 
the  assignee  without  such  assent  so  as  to 
prevent  a  Judgment  creditor  from  acquiring 
a  lien,  if  real,  by  his  Judgment  or,  If  person- 
al, by  his  execution,  unless  upon  the  gronnd 
of  fraud.  This  rule  is  said  to  be  founded 
on  the  established  principle  of  the  conomon 
law  that  it  Is  necessary  to  the  creatl<w  of 
a  trust  by  deed  In  favor  of  different  per- 
sons tliat  the  cestui  que  trust  should  either 
be  a  party  or  assent  to  it  If  the  trust  be 
tor  his  benefit  ttae  law  presumes  faia  assent 
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wtta  tbe  eontiaty  it  tSaema."  In  Gllnoa  t. 
BeeB,  SO  IlL  401,  It  was  held:  "Wtatte  we 
might.  In  accordance  with  the  rule  adopted 
In  mme  American  courts,  hold  that  when  such 
«  conveyance  la  executed  and  recorded  we 
would  premune  the  assent  of  the  creditor,  as 
It  woold  appear  to  be  for  his  benefit,  yet  we 
must  hold  that  such  a  presumption  Is  liable 
to  be  rebutted,  and  that  It  would  be  rebutted 
by  proof  that  the  creditors  had  refused,  upon 
learning  of  the  conveyance,  to  avail  them- 
selves of  its  provisions,  or  if  they  should 
delay  for  a  length  of  time  so  long  as  to 
create  a  counter  presumption  to  that  of  as- 
sent" The  rule  being  in  equity  that  the 
assignee  will  always  be  protected  from  any 
act  of  the  parties  after  notice,  the  former 
owner  and  debtor  can  do  nothing  after  notice 
to  defeat  the  rights  of  the  assignee.  Hughes 
▼.  Trahem,  04  111.  4&  The  flUng  of  the  biU 
by  the  A.  D.  JulUiard,  John  B.  Olaflin  Ck>m- 
pany  was  for  the  purpose  of  winding  up  tbe 
ABalrs  of  tbe  corporation  and  the  appoint- 
ment of  a  receiver.  The  bill  filed  by  Law- 
rence A.  Carton  was  for  the  same  puiT>ose. 
To  both  these  bills  the  corporation  Is  made 
a.  party  defendant.  Tbe  appellant  in  this 
'Case  was  the  receiver  under  those  bills,  which 
were  consolidated  In  one  suit  A  receiver's 
possession  is  subject  to  all  valid  and  eristlng 
liens  upon  the  property  at  the  time  of  his 
Appointment  and  does  not  divest  a  lien  pre- 
viously acquired  In  good  faith.  Gere  v.  Dib- 
ble, 17  How.  Prac  31.  He  cannot  have  the 
right  to  take  possession  of  propwty  and  hold 
the  same  where  the  owner  of  the  estate  for 
which  he  is  receiver  would  have  no  right  to 
do  so.  A  court  of  equity  is  bound  to  respect 
legal  Tights  and  preferences  lawfully  ac- 
quired, and  make  distrlbation  accordingly. 
Boseboom  v.  Whlttaker,  132  BL  SL,  23  N.  B. 
-339.  The  meeting  of  the  board  of  directors 
was  called  in  proper  form,  and  the  resolution 
Adopted  by  the  board  authorized  all  to  be 
done  which  was  done  as  to  the  transfer  of 
the  accounts  to  the  trustee  for  the  purpose 
for  which  they  were  so  transferred.  The 
assignment  was  made  and  noted  on  the  books 
of  the  coiporation,  and  the  trustee  In  vrrlttng 
Accepted  the  trust  and  by  telegraph  or  letter 
notified  the  parties  whose  accounts  were  as- 
signed to  him,  and  also  notifled  the  persons 
for  whom  he  was  acting  as  trustee.  The 
receiver,  when  he  entered  on  the  discharge 
of  bia  duties,  subsequent  to  the  assignment 
of  these  accounts,  proceeded  to  collect  the 
same,  and  by  an  arrangement  between  the 
receiver  and  trustee  these  accounts  were,  on 
the  books  of  the  receiver,  carried  on  the  sus- 
pense account  We  hold  the  transfer  of  these 
accounts  with  notice  shown,  eta,  vested  the 
right  to  the  money  derived  therefrom  In  the 
.tmsteei 


It  la  urged  by  the  appellant  that  by  section 
25  of  chapter  82,  Rev.  St,  peovtelon  is  made 
for  winding  up  the  business  of  corporations 
by  suits  in  equity  brought  within  the  provi- 
sions of  the  act  by  means  of  a  receivership, 
and  for  the  dissolution  of  the  corporation, 
And  it  is  urged  that  the  maxim  "Equality  Is 
equity"  should  be  applied  In  the  distribution 
to  creditors  of  the  assets  of  such  estate. 
While  equity  requires  equality  in  distribution 
to  general  creditors,  courts  of  equity  must 
also  recognize  another  equitable  maxim, 
which  is,  "Where  there  are  equal  equities 
the  first  In  order  of  time  must  prevail,"  and 
where  the  assignment  of  thrae  accounts  Is 
validly  made  an  equity  exists  In  those  cred- 
itors to  have  the  proceeds  of  those  accounts 
ai^lled  to  the  satisfaction  of  their  debts. 
We  hold  that  the  provisions  of  the  chapter 
entitled  "C<MrporatIons"  do  not  defeat  the  pref- 
erence made  by  this  assignment  of  those  ac- 
counts. 

It  is  next  contended  that  section  13  of  the 
assignment  act  which  provides  that  prefer- 
ences under  that  act  shall  be  void  where  an 
assignment  is  made,  etc.,  will  govern  the 
question  here  presented.  It  is  not  every  as- 
signment of  property,  even  by  way  of  pref- 
erence to  creditors,  that  will  bring  the  estate 
of  such  assignor  within  the  provisions  of  the 
general  assignment  act  In  Weber  v.  Mick, 
131  HI.  520,  ^23  N.  E.  646,  a  voluntary  assign- 
ment for  the  benefit  of  creditors  hod,  It  was 
said,  "always  been  understood  to  be  an  In- 
strument voluntarily  executed  by  a  failing 
debtor,  by  which  he  assigns  to  some  third 
person,  as  assignee  or  trustee,  the  whole  or 
sometimes  the  bulk  of  his  property,  to  be  by 
such  trustee  distributed  among  the  assignor's 
creditors  in  satisfaction  of  their  demands." 
In  this  case  a  small  fraction  of  the  estate 
of  the  corporation  was  assigned  to  a  trustee. 
There  was  not  at  that  time  or  since  any  dis- 
position on  the  part  of  the  corporation  to 
make  a  general  assignment  under  the  Insol- 
vent debtors'  act,  and  place  the  whole  Juris- 
diction In  the  court  where  the  statute  places 
the  Jurisdiction  of  that  subject-matter.  The 
general  assignment  law  Is  not  here  Involved, 
nor  are  Its  provisions  applicable  to  or  control- 
ling on  the  questions  here  before  the  court 
A  court  of  chancery  exercising  general  chan- 
cery Jurisdiction,  as  at  common  law,  does 
not  have  its  power  limited  or  practice  con- 
trolled by  an  act  applying  to  another  forum, 
and  by  a  subject-matter  by  that  act  largely 
removed  from  Its  Jurisdiction.  The  effect  of 
a  partial  voluntary  assignment  as  discussed 
In  FarweU  v.  Cohen,  138  HL  216,  28  N.  E.  35, 
and  32  N.  E.  883,  is  not  applicable  to  the 
questions  presented  on  this  record.  The 
judgment  of  the  appellate  court  of  the  First 
district  Is  afilrmed.    Afilrmed. 
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LAW  T.  OROMMES  et  al.t 
(Supreme  Ck>urt  of  Illinois.    Oct  11,  1895.) 
8BB7I0B  OP  Pkocbss— APPEAI/— Fbesomptioh. 

1.  In  the  abeence  of  statutorj  direction  to 
the  contrary,  Bervice  of  process  must  be  by  read- 
ing, and  not  by  delivery  of  a  copy.  Ball  y.  Shat- 
tuck.  16  111.  2Ug,  followed.  ^  III.  App.  312, 
reyersed. 

2.  Where,  on  appeal  front  a  Judgment  by 
default,  the  record  shows  that  the  service  of  pro- 
cess was  insufficient,  the  error  is  not  cared  by  a 
recital  of  due  service  in  the  judgment,  on  the 
presumption  that  there  was  another  and  differ- 
ent service  from  that  shown  in  the  record. 

Error  to  appellate  court.  First  district. 

Action  of  debt  by  John  B.  Orommes  and 
Michael  Ullrich,  copartneis  as  Orommes  &  tni- 
rlch,  against  Robert  Law.  PlaintMrs  obtained 
judgment,  which  was  affirmed  by  the  appellate 
court  65  111.  App.  312.  Defendant  brings 
error.     Reversed. 

Robert  Mather,  for  plaintiff  In  error.  W.  O. 
Johnson,  for  defendants  In  error. 

WILKIN,  J.  Appellants  caused  a  summons 
against  appellee  to  Issue  from  the  circuit  court 
of  Cook  county,  returnable  to  Its  April  term, 
1881.  It  was  served,  as  shown  by  the  return, 
by  delivering  a  copy  to  the  defendant  April 
10, 1891.  The  declaration,  which  counted  upon 
a  Judgment  of  the  county  court  of  Douglas 
county.  Neb.,  was  not  filed  until  April  lltb, 
one  day  too  late  for  the  April  term,  and  with- 
out any  other  summons,  so  far  as  the  record 
shows.  Judgment  by  default  was  taken  at 
the  next  term,  the  Judgment  reciting,  "Due 
service  of  summons  Issued  in  said  cause  bas 
been  had  on  the  defendant  for  the  last  ten 
days  before  the  first  day  of  this  term."  The 
appellate  court  affirmed  that  Judgment. 

Two  questions  are  raised  on  this  appeal, 
whidi  In  their  natural  order  are:  First,  Is 
service  by  copy  In  a  case  of  this  kind  suffi- 
cient to  authorize  a  Judgment  by  de&ult? 
And,  second,  does  the  recital  In  the  Judgment 
as  to  service  cure  the  defective  service,  on'the 
presumption  that  another  summons  was  Issued 
and  served? 

As  early  as  1855  this  court  said:  "The  mode 
of  service  of  summons,  where  not  otherwise 
provided  by  statute,  is  by  reading  the  same  to 
the  defendants  and  each  of  them,  and  the  re- 
turn should  show  the  time  when,  upon  whom, 
and  how  the  service  was  made.  The  following 
form  may  be  adopted  In  cases  where  the  stat- 
ute does  not  otherwise  provide:  1  did  on  the 

day  of .  18—,  serve  this  writ  tty 

reading  the  same  to  the  withln-named  A.  B. 

Dated day  of ,  18—.     O.  D.,  Sheriff 

of  H;  C,  ni.' "  Ball  T.  Shattuck,  16  IlL  299. 
It  Is  said  It  was  not  necessary  to  the  decision 
of  that  case  to  decide  how  service  should  have 
been  made,  and  hence  the  foregoing  language 
is  mere  obiter  dictum.  The  question  there 
was  whether  the  return  upon  the  summons 

1  Reported  by  Louis  Boisot,  Jr.,  Esq.,  of  the 
Chicago  bar. 


was  good.  It  was  hdd  bad,  and  In  riiDwing 
wherein  it  was  defective  the  foregoing  las- 
gnage  Is  used.  The  statute  Ix^g  silent  as  to 
the  mode  of  service  in  such  cases,  it  was  imp<x^ 
tant  that  some  rule  should  be  laid  down  for 
the  guidance  of  public  officers  in  the  perform- 
ance of  their  duty  In  that  regard.  And  we  are 
nnable  to  see  why  the  decision  that  servioe 
should  have  been  by  reading  was  not  properly 
involved  In  that  case.  "An  expression  at  opin- 
ion upon  a  point  In  a  case  argued  by  counsel 
and  deliberately  passed  upon  by  the  coiut, 
though  not  essential  to  the  disposition  of  the 
cause.  If  a  dictum  at  all,  is  a  Judicial  dictDm, 
as  distinguished  from  a  mere  obiter  dictom,  L 
e.  an  expresslcHi  originating  alone  with  the 
Judge  who  writes  the  opinlcHi,  as  an  argument 
or  illustration."  And.  Iaw  Diet  355,  citing 
authorities.  We  think  what  was  said  in  Ball 
T.  Shattuck,  supra,  has  the  force  of  Judicial 
determination  that  in  this  state  service  of  stim- 
mons  must  be  made  by  reading  it  to  the  de- 
fendant unless  a  different  mode  Is  prescribed 
by  the  statute.  It  has  certainly  been  so  un- 
derstood by  the  courts  and  the  profes^on. 
The  legislature  also  seems  to  have  acted  npoo 
the  understanding  that  generally  service  is  not 
made  by  copy.  It  having  expressly  provided 
for  that  kind  of  service  in  particnlar  cases. 
The  language  used  in  Ball  v.  Shattuck  was 
quoted  with  approval  In  Botsford  v.  O'Conner, 
67  IIL  77.  And  It  was  again  said  in  McNah  v. 
Bennett,  66  111.  161,  "  'Service,'  nnder  our  law. 
means  to  read  the  writ  to  the  party."  In 
the  foregoing  decisions  this  coort  did  noit  at- 
tempt to  state,  as  seons  to  be  suppoeed,  the 
common-law  rule  as  to  how  summons  should 
be  served,  but  simply  placed  a  construction 
upon  our  statute.  There  is  no  more  anthority 
In  the  common  law  for  saying  service  of  sum- 
mons shall  be  by  copy  then  It  must  by  reaa- 
ing.  The  most  that  can  be  said  Is  that  it  co«iId 
have  beoi  properly  held  that  in  all  cases  not 
otherwise  provided  for  by  statute  service 
Ahould  be  by  copy.  Conceding  the  correctness 
of  that  proposition,  we  are  unable  to  see  why, 
after  so  many  years  of  acquiescence  in  the 
other  construction,  it  should  be  changed.  It  is 
certainly  desirable  that  some  definite  and  nni- 
torm  method  of  service  be  prescribed,  and  we 
know  of  no  hardship  or  inconvenience  result- 
ing from  the  present'  well-understood  role 
which  would  Justify  us  In  changing  it  niiat 
the  return  on  the  siumnons  appearing  in  this 
record  Is  insufficient  imder  this  ruling  to  aoa- 
taln  the  Judgment  below  is  conceded. 

2.  Is  the  defect  cured  by  the  recital  of 
service  in  the  Judgment?  It  is  Insisted  that 
Inasmuch  as  the  default  was  nt>t  taken  until 
the  term  next  after  the  one  to  whlcb  the 
summons  appearing  In  the  record  was  re- 
turnable, and  the  Judgment  recites  due  serv- 
ice upon  the  defendant.  It  should  be  pre- 
sumed "that  a  new  summons  was  jBsued. 
served  and  returned  by  the  sheriff,  and  has 
been  lost  from  the  files."  If  the  attempt 
here  was  to  attack  the  Judgment  below  col- 
laterally, the  proposition  would  have  force. 
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We  think,  however,  with  the  appellate  conrt, 
that  even  then,  nnder  the  facts  of  the  case, 
!t  could  not  prevaU.  But  upon  what  prlncU 
pie  It  can  be  availed  of  In  this  direct  pro- 
ceeding we  are  at  loss  to  perceive.  Appel- 
lant here  seeks  a  reversal  of  the  Judgment 
against  him  upon  the  ground  that  It  was 
rendered  without  legal  service  of  process. 
There  Is  before  us  a  transcript  of  the  rec- 
ord of  the  circuit  court,  Including  the  sum- 
mons In  the  case,  showing  service  by  copy 
certified  by  the  clerk  "to  be  a  true,  perfect, 
and  complete  copy  of  a  transcript  of  the  rec* 
ord,"  and  no  objection  whatever  has  been 
made  thereto.  It  will  not  be  denied  that  the 
summons  and  service  Is  a  proper  part  of  the 
record.  Rule  0  of  this  court  (41  N.  B.  vl.)  re- 
quires the  clerk  of  the  lower  court  to  certify 
a  copy  of  the  process  In  his  transcript  of  the 
record.  The  service,  as  we  have  seen,  was 
not  sufficient  to  authorize  the  Judgment  by 
default.  There  la  therefore  manifest  and  re- 
versible error  appearing  upon  the  face  of  the 
record.  "Before  a  conrt  is  authorized  to  ren- 
der a  Judgment  by  default,  it  must  appeal 
clearly  and  affirmatively,  by  the  return  of 
the  officer  charged  by  law  with  the  service 
of  the  procesB,  that  the  defendant  has  been 
regularly  served."  Bellngall  t.  Gear,  8 
Scam.  676.  And  the  decisions  of  this  court 
reversing  Judgments  and  decrees  for  want 
of  legal  service  are  numerous.  But  against 
this  manifest  error  we  are  asked  to  presume 
that  there  was  no  error;  that  is  to  say.  In- 
stead of  holding  that  the  circuit  court  com- 
mitted an  error  in  holding  service  by  copy 
"due  personal  service  of  summons,"  we 
must  presume,  without  any  evidence  what> 
ever  of  the  fact,  that  another  and  different 
service. was  had,  which  the  complete  record 
fails  to  show.  The  statement  of  this  propo- 
sition is  sufficient  to  refute  it  In  our  deci- 
sions on  the  question  as  to  when  and  how 
far  presumptions  In  support  of  recitals  of 
service  of  process  In  Judgments  and  decrees 
will  be  indulged,  the  distinction  between  61- 
rect  and  collateral  proceedings  has  not  al- 
ways been  strictly  observed.  We  think, 
however,  the  true  rule  applicable  to  appeals 
and  writs  of  error  is  that  whenever  it  af- 
firmatively appears  from  the  record  brought 
op  that  the  service  is  Illegal  or  insufficient, 
and  nothing  appears  to  the  contrary,  the  er- 
ror is  not  cured  by  a  mere  recital  of  "due 
service,"  on  the  presumption  that  there  was 
another  and  different  summons  and  return 
from'  that  appearing  in  the  record.  It  was 
said  In  Vairin  v.  Edmonson,  6  Oilman,  272, 
"To  sustain  a  Judgment  by  default  the  rec- 
ord ought  affirmatively  to  show  that  the  deF- 
fendant  was  regularly  served  with  process, 
or,  in  the  case  of  an  attachment,  that  he  was 
duly  notified  of  the  pendency  of  the  pro- 
ceeding." And  in  Randall  v.  Songer,  16  IIL 
27,  speaking  of  noUce  In  chancery:  "This 
odvert'sement  is  the  act  of  the  clerk,  and  It 
performs  the  same  office  as  process.  It  is 
as  much  a  part  of  the  record  of  the  case  aa 


IB  the  summons  Issued  to  tbe  aborlfff  e!^ 
ing  Valrln  v.  Edmonson,  supra.  "It  is  not 
enough  for  the  decree  to  recite  that  the  de- 
fendant has  been  duly  served  with  process, 
or  that  he  has  been  regularly  notified  of  tbo 
pendency  of  the  suit,  but  the  summons  or 
advertisement  should  appear  in  the  record, 
BO  that  this  court  may  determine  whether 
the  statute  has  been  compiled  with."  In 
Roddick  V.  President,  etc.,  27  HI.  145,  no 
summons  against  the  defendants  appeared 
in  the  record  on  which  the  case  was  sub- 
mitted, nor  did  it  show  bow  they  were 
served.  The  complainants  In  the  decree 
sought  to  be  reversed  had  purchased  land 
nnder  It.  The  decree  recited,  "It  appearing 
to  the  satisfaction  of  the  court  that  process 
has  been  fully  served  on  defendants  herein. 
It  Is  ordered,"  etc.  In  the  decision  of  tho 
case,  after  referring  to  the  ruling  In  tho 
Vairin  and  Randall  Cases,  supra.  It  was  said 
(page  147):  "It  Is  to  be  presumed  no  court 
would  state  of  record  the  existence  of  facta 
which  had  no  existence,  or  pass  a  decree  or 
render  a  Judgment  unless  prciof  of  servica 
or  notice  was  actually  produced.  Tbe  rec- 
ord, therefore,  stating  such  facts,  and  noth- 
ing to  the  contrary  appearing,  it  should  be 
received  as  evidence  of  their  existence.  We 
think  tbe  rule  which  has  obtained  should  be 
thus  modified:"  This  case  holds  no  mora 
than  that  where  the  record  Is  silent  as  to 
service  the  recital  in  the  decree  should  pre- 
vail. In  Miller  v.  Handy,  40  lU.  448,  the  ac- 
tion was  ejectment,  the  defendant  claiming 
title  under  a  scire  facias  proceeding  to  foror 
close  a  mortgage.  Two  writs  appeared  In 
the  record,  both  returned  "Not  found,"  but 
the  first  was  held  to  be  void,  the  last  being 
returned  to  the  March  term,  1839.  Judg- 
ment was  rendered  at  the  following,  No- 
vember, term,  April  and  August  terms  hav- 
ing intervened,  and  the  Judgment  recited, 
"And  It  appearing  to  the  court  that  two 
writs  of  scire  facias  have  been  Issued  here- 
in, and  'nihil'  returned  thereon.  It  Is  ther» 
fore  considered,"  etc.  The  doctrine  an- 
nounced in  the  Reddick  Case,  supra,  waa 
approved,  and  It  was  then  said:  "The  rec- 
ord, therefore,  stating  the  fact  of  the  return 
of  two  nihils,  and  nothing  to  the  contrary 
appearing,  must  be  held  to  be  prima  facii 
evidence  at  least  of  the  existence  of  that 
fact,  and  there  is  nothing  in  tbe  case  to 
show  that  the  finding  of  the  court  was  not 
in  strict  accordance  with  the  fact.  •  •  • 
The  finding  of  the  court  ought  to  prevail  un- 
less there  is  evidence  to  impeach  It.  Tha 
presumption  might  be  rebutted  In  this  casa 
If  no  terms  of  court  had  Intervened  tha 
March  and  November  terms,  and  In  a  direct 
proceeding  to  reverse  the  decree  the  rule 
would  be  different.  This  being  a  collateral 
proceeding,  we  are  satisfied  the  presumption 
arising  on  the  finding  of  the  court  that  two 
nihils  were  returned,  independent  of  tbe  re- 
turn of  the  writ  to  the  August  term  of  1838, 
'must  prevail,  there  being  no  evidence  to  t«« 
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bnt  It"  Bnt  Tlmmerman'T.  Pbelps,  27  111. 
<96;  Coarsen  t.  Hlxon,  78  Ul.  839;  Tnrner 
T.  Jenkins,  79  lU.  228;  and  Haworth  r.  Hul- 
Ing,  87  III.  28,— are  cited  and  relied  npon  aa 
bolding  that  the  presumption  contended  tor 
obtains  in  direct  as  well  as  collateral  pro- 
ceedings. The  first  two  cases  are  clearly 
not  in  t)oint.  No  presumption  was  indulged 
in  either  of  those  cases  against  or  incon- 
sistent with  the  return,  but  in  support  there- 
of. Kven  in  a  collateral  proceeding  the  pre- 
sumption in  support  of  the  recital  by  the 
court  as  to  Jorisdictlon  Is  never  Indulged 
against  the  return  of  the  sherlfC.  ^nius 
Lawrence,  J.,  said  In  BlTard  v.  Oardner,  89 
III.  127,  "In  indulging  In  presumptions  in 
support  of  the  recital  by  the  court.  It  is  to 
be  observed  that  we  presume  nothing 
against  the  return  of  the  sheriff,  but  con- 
sistent with  it."  Clark  t.  Thompson,  47  111. 
25;  Botsford  v.  O'Conner,  57  111.  72.  If  the 
decree  in  Turner  t.  Jenldns  and  Haworth  v. 
Huling,  supra,  had  been  questioned  in  a  col- 
lateral proceeding,  the  decisions  announced 
would  have  been  clearly  right  and  consist- 
ent with  the  cases  above  cited;  but  they 
each  improi>erly  apply  the  rule  of  presumi>- 
tion  to  proceedings  by  writ  of  error  and  ap- 
peal, and  should  be  In  that  regard  over- 
mled.  For  the  manifest  error  appearing  up- 
on the  face  of  this  record,  herein  pointed 
out,  the  Judgments  of  the  circuit  and  appel-. 
late  courts  will  be  reversed.    Beversed. 


(158  111.  488) 

STODDEB  et  al.  v.  HOFFMAN  et  al.i 
(Supreme  Court  of  Illinois.    Oct  U,  1895.) 

CONSTBUOTION  0»  WlLL— TbCBTS— EVIDENOK — 

Witness. 

1.  A  testator  stated  in  his  will  that  he  in- 
tended to  have  all  his  land  ultimately  divided 
equally  between  his  nine  cliildren,  and  that  Ui 
part  execution  of  this  plan  he  had  deeded  one 
tract  to  his  daughter  and  two  tracts  to  two  of  his 
sons.  The  will  contained  no  devise  to  the  daugh- 
ter, and  did  not  expressly  devise  to  any  one 
the  tract  described  as  having  been  deeded  to  her. 
He  had  in  fact  deeded  this  tract  to  her,  but  she 
had  afterwards  reconveyed  it  to  him,  without 
consideration,  at  his  request  Held,  that  said 
tract  descended   as  intestate  estate. 

2.  Proof  that  testator  spoke  of  said  tract  of 
land  as  his  daughter's,  and  said  that  she  would 
have  it  at  his  deato,  is  not  snfScient  to  show  that 
he  held  the  title  in  trust  for  her. 

3.  In  a  suit  by  the  other  heirs  against  the 
daughter  and  her  husband  for  partition  of  said 
tract,  defendants  are  not  competent  witnesses, 
since  complainants  sue  as  heirs  of  a  decedent. 

Appeal  from  circuit  court,  La  Salle  county; 
Charles  Blanobard,  Judge. 

Bill  for  partition  by  John  B.  Hoffman, 
Mary  T.  Hoffman,  Mary  E.  Bradford,  and 
Samuel  S.  Bradford  against  Maria  L.  Stod- 
der,  Levi  L.  Stodder,  and  Ida  M.  Stodder. 
Th»e  was  a  decree  of  partition,  from  which 
the  defendants  appeal.    Affirmed. 

1  Beported  by  Louis  Bcisot  Jr.,  Esq.,  of  the 
Chicago  bar. 


Thornton  &  Ghancellw,  for  appellants.  A. 
E.  Butters  and  Bobt  Oarr,  for  app^eea. 

CARTEB,  J.  The  ai^iellees,  John  B.  Hoff- 
man and  others,  heirs  at  law  and  devisees 
of  John  Hoffman,  deceased,  filed  their  bill 
ot  complaint  in  the  circuit  court  of  La  Salle 
county  for  the  partition  of  certain  real  es- 
tate. It  U  alleged  in  the  bUl  that  said  John 
Hoffman,  late  of  the  county  of  La  Salle,  was 
at  the  time  of  his  death  seised  In  fee  simple 
and  possessed  of,  among  other  lands,  two 
ceitaln  tracts  designated  as  "Lot  4"  and 
"Lot  5,"  being  parts  of  certain  described 
real  estate  situated  in  said  La  Salle  connty, 
said  lot  5  containing  93^  acres;  that  John 
Hoffman  died  on  the  18th  day  of  April.  1891, 
leaving  his  last  will  and  testament,  which 
was  duly  probated  on  the  4th  day  of  May, 
1891;  that  said  lot  5  was  not  devised  by 
said  will,  but  la  intestate  estate.  The  UU 
then  sets  up  the  interests  of  the  seretal 
heirs,  and  prays  for  partlti<m.  A  copy  of  the 
will  with  four  codicils  is  attached  and  made 
a  part  of  the  bill.  The  appellants  Marte  L. 
Stodder,  Levi  L.  Stodder,  and  Ida  M.  Stod- 
der answered,  denying  that  said  lot  5  was 
Intestate  estate,  and  alleging  that  It  was  by 
said  will  devised  to  said  Maria.  The  an- 
swer also  alleged  that  on  or  about  the  30th 
day  of  December,  1868,  said  John  HoCFman. 
by  his  deed  of  that  date,  conveyed  said  lot 
to  his  said  daughter  Maria,  and  that  after- 
wards, desiring  to  offer  It  as  security  tor  a 
loan,  he  indneed  her  to  reconvey  said  lot  to 
htm,  which  she  did,  without  rec^ving  any 
consideration  therefor;  that  said  Levi  L. 
and  Mary  L.  Stodder  by  their  quitclaim  deed 
conveyed  the  undivided  one-fourth  part  of 
Bald  lot  to  said  Ida  M.  Stodder.  The  an- 
swer also  alleged  that  said  John  Hoifman 
held  the  title  to  said  property  in  trust  for 
hw,  the  said  Maria,  and  always  spoke  of 
tJie  same  and  treated  the  same  as  her  prop- 
erty, which  she  should  have  and  come  Into 
possession  of  at  his  death;  and  that  by  said 
will,  whatever  right  and  title  was  In  dece- 
dent at  the  time  of  tils  death  passed  to  and 
became  vested  in  said  Maria  L.  Stodder,  ex- 
cept a  one-fourth  part  which  had  been  con- 
veyed to  Ida  M.  Stodder.  BepIicatlMis  were 
filed,  and  the  cause  was  referred  to  the  mas- 
ter, who  made  his  report  to  the  court  The 
court  found  said  lot  6  to  be  intestate  estate, 
and  ordered  partition,  and  from  that  decree 
appelkmts  prosecute  this  apiteal. 

The  will  of  John  Hoffman,  made  Decon- 
b^*  12,  1872,  contains  the  following:  "State- 
m^it  My  landed  estate  did  consist  of  eight 
hundred  acres  of  land,  more  or  less  [de- 
scribing it],  in  one  body,  in  La  Salle  county. 

*  *  *  The  tract  north  of  the  railroad  was. 
with  my  consent  divided  into  five  lots  near- 
ly equal,  and  designated  lots  1,  2,  3,  4,  and  5. 

*  •  •  I  Intend  that  ulttmat^  said  eight 
hundred  acres  shall  have  been  divided  into 
nine  shares  approximately  equal,  so  that 
each  of  my  children  now  living  (being  eight 
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tn  number) 'sball  have  received  one  sbare,  and 
that  the  children  of  my  deceased  daughter, 
Mrs.  Phoebe  Adeline  Beardsley,  shall  have  re- 
ceived one  share,  as  their  mother  -would 
have  done  had  she  lived.  In  the  first  place, 
however,  my  wife,  the  mother  of  my  chil- 
dren, is  to  be  provided  for.  In  part  execu- 
tion of  this  plan  of  distribution,  which  I 
have  long  contemplated,  I  have  heretofore 
conveyed  to  my  son  Asa  M.  Hoffman  lot 
No.  2,  as  designated  on  that  recorded  plat 
of  the  subdivision  of  the  land  north  of  the 
i-allroad,  which  lot  No.  2  contains  about 
ulnety-two  and  one-half  acres.  I  have  also 
conveyed  in  pursuance  of  this  plan  to  my 
son  John  B.  Hoffman  lot  No.  1  as  shown  on 
said  recoiled  plat,  being  about  ninety-two 
and  one-half  acres;  and  also  to  my  daughter 
Maria  Ii.  Stodder  I  have  conveyed  lot  No. 
6  as  shown  on  said  recorded  plat,  containing 
about  ninety-three  and  one-lialf  acres.  These 
three  deeds  were  each  made  as  advance- 
ments, and  I  consldeir  that  each  of  those 
children  have  received  each  their  proper 
share  of  land,  and  for  that  reason  I  do  not 
give  them  any  more  land  by  this  will."  'One 
of  the  codicils  contained  this  provision:  "It 
I>elng  my  present  intention  that  all  my  prop- 
erty shall  go  to  my  own  children  according 
to  the  provislMis  of  my  will  and  the  codicils 
thereto  attached."  The  record  shows  it  to 
be  a  fact  that  John  Hoffman  had  conveyed 
said  lot  5  to  his  daughter  In  the  year  1868, 
and  that  on  the  27th  day  of  September, 
1875,  she  reconveyed  the  same  to  him  by 
warranty  deed,  without  consideration,  and 
that  on  October  12,  1875,  Levi  L.  Stodder, 
her  husband,  conveyed  to  said  Hoffman  all 
of  bis  interests  In  said  lot  by  quitclaim  deed 
for  the  -jomlnal  consideration  of  $1;  that 
at  the  time  of  the  conveyance  the  land 
was  worth  about  |4,000.  While  the  recital 
in  the  will  that  the  testator  had  conveyed 
the  land  in  dispute  to  Mrs.  Stodder  is  true, 
yet,  as  she  had  reconveyed  the  same  to  him 
before  bis  death,  she  then  had  no  title  by 
virtue  of  said  conveyance.  In  determining 
the  effect  to  be  given  to  such  a  recital,  the 
«ise  of  Hunt  v.  Evans,  134  in.  496,  25  N.  H. 
67D,  is  a  controlling  one.  The  doctrine  is 
there  stated  to  be  that,  where  the  recital  In 
the  will  Is  to  the  effect  that  the  testator  has 
by  some  instrument  other  than  the  will 
given  to  a  certain  person  named  in  the 
recital  property  when,  in  truth  and  fact,  he 
has  not  done  so,  such  an  erroneous  recital 
does  not  disclose  a  purpose  and  intent  on 
the  part  of  the  devisor  to  give  by  the  will, 
and  in  such  case  resort  must  be  had  to  the 
other  Instrument,  and  not  to  the  will,  by 
persons  'nterested.  See,  also,  Benson  v. 
Hall,  150  111.  60,  86  N.  E.  947.  Having  con- 
veyed the  land  back  to  her  father  in  1875, 
Maria  Stodder  cannot  claim  title  under  the 
deed  to  her  made  by  her  father  in  1888,  and 
under  the  rule  announced  in  the  cases  above 
referred  to  she  cannot  claim  under  the  will 
of  her  father.    It  is  equally  true  that  the 


dedaratloh  In  the  will  cannbt  be  held  to 
be  evidence  that  a  trust  had  been  created. 
Hunt  V.  Bvans,  supra. 

Appellants  sought  to  establish  the  trust  al- 
leged by  proof  of  declarations  made  by  John 
Hoffman  after  the  reconveyance  to  him.  To 
do  this  they  introduced  their  own  testimony, 
and  that  of  two  children  of  Maria  and  Levi 
Stodder.  The  statute  of  frauds  was  not 
pleaded  by  the  appellees,  and  the  objection 
that 'the  contract  was  not  In  writing  was 
thus  Impliedly  waived  (Flnucan  v.  Kendig, 
109  IlL  19^),  and  the  alleged  trust  could  have 
been  established  by  pared  had  the  evidence 
been  snffldent  Gordon  v.  Reynolds,  114 
HI.  118,  28  N.  B.  465.  But  Maria  L.  Stod- 
deo  was  an  Incompetent  witness.  Her  testi- 
mony was  to  the  effect  that  she  reconveyed 
SSld  lot  5  to  her  father,  John  Hoffman,  at 
blft  request,  and  without  receiving  any  conr 
Blderatkm  for  such  conveyance;,  and  that 
the  deed  was  made  to  enable  him  to  raise 
money  on  the  land  by  way  of  mortgage; 
and  that  he  repeatedly  stated  to  her  that  the 
land  belonged  to  her.  Levi  Stodder,  her 
husband,  gave  similar  testimony,  and  stated 
that,  when  he  executed  the  quitclaim  .deed 
to  John  Boflnxan,  he  (said  Hoffman)  said 
that  It  was  only  temporary;  that  the  farm 
was  MIda's  (meaning  Mrs.  Stodder),  and  that 
she  would  have  It  eventually;  that  he  would 
not  live  much  longer,  and  that  It  wotdd  not 
be  a  great  while  before  Mlda  would  have 
her  farm.  He  further  testified  that,  after 
the  reconveyance,  Mr.  Hoffman  spoke  to  him 
about  having  made  a  will,  and  about  a  pror 
vision  In  it  for  Mrs.  Stodder,  and  said  that  he 
had  divided  the  land  In  lots  for  bis  children, 
and  that  witness'  wife  was  to  have  lot  6. 
This  testimony  had  no  bearing  oa  the  case, 
except  as  tending  to  support  the  allegation 
in  the  answer  that  John  Hoffman  held  the 
land  in  trust  for  Mrs.  Stodder.  The  com- 
plainants were  suing  as  heirs  at  law  of  said 
Hoffman,  from  whqm  they  were  claiming 
the  land  by  descent,  as  Intestate  estate,  and 
she,  being  a  party  defendant  directly  in- 
terested in  the  event  of  the  suit,  was  not 
competent  to  give  testimony  In  her  own  be- 
half as  to  what  occurred  betwe^i  herself 
and  her  father  tending  to  defeat  the  descent 
of  the  property  to  such  heirs.  And,  she  be- 
ing Incompetent,  ho*  husband  was  also  in- 
competent Treleavm  v.  Dixon,  119  111.  548, 
9  N.  B.  189;  Way  v.  Harriman,  126  111. 
132,  18  N.  E.  206;  Shaw  v.  Schoonover,  130 
111.  448,  22  N.  B.  589.  Ida  M.  Stodder  be- 
ing a  party,  and  directly  Interested  in  the 
event  of  the  suit,  was  also  Incompetent 
Excluding  this  Incompetent  testimony,  the 
only  testimony  remaining  is  that  of  two 
children  of  Mr.  and  Mrs.  Stodder,  which,  in 
substance,  was  that  they  had  heard  their 
grandfather,  John  Hoffman,  speak  of  the 
land  in  question  r^>eatedly  as  their  mother's, 
and  say  that  she  would  have  it  at  his  death. 
It  Is  doubtless  true  that  It  waa  his  Intention 
to  give  this  land  to  Mrs.  Stodder,  and  that 
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be  thought  he  had  done  so  by  hts  will,  but 
the  will  falls  to  devise  It,  and  there  Is  not 
sufficient  competent  evidence  In  the  record 
to  establish  the  tmst  contended  for.  The 
decree  of  the  circuit  court  must  be  affirmed. 
Affirmed. 


(158  111.  362) 

ALLEN  et  ox.  t.  HICKET.t 

(Snpieme  Court  of  Illinois.    Oct  11,  1895.) 

Rbtibw  oh  Appku^— Eqoitt. 
Wheie  the  only  issue  in  a  chancery  case  is 
one  of  fact,  a  decision  of  the  ctiancellor  based 
on  conflictiDg  evidence  heard  in  open  court  will 
not  be  distorbed  on  appeal. 

Appeal  from  appellate  court.  Second  dis- 
trict 

Bill  by  John  HIckey  against  Frank  B.  Al- 
len and  Mary  B.  Allen,  his  wife,  to  subject 
certain  land  to  satisfaction  of  a  Jadgmmt 
against  Frank  8.  Allen.  Complalnaiit  ob- 
tained a  decree,  which  was  affirmed  by  the 
appellate  court  63  lU.  App.  437.  Defend- 
ants appeal.   Affirmed. 

John  HIckey,  a  resident  of  Chenoa,  Mo- 
Liean  county,  employed  Frank  S.  Allen,  re- 
siding and  doing  businesa  at  Jollet,  Will 
county,  to  prepare  plana  and  speclflcatlons 
for  a  building  at  Chenoa,  and  to  superintend 
its  erection.  A  difference  arose  as  to  the 
cost  of  the  construction,  and  on  the  19th  day 
of  December,  1889,  he  began  suit  against  Al- 
len In  the  circuit  court  of  McLean  county. 
By  some  mistake  the  suit  was  instituted 
against  F.  C  Allen,  and  the  summons  di- 
rected to  the  sheriff  to  summon  F.  O.  Allen, 
but  the  return  on  the  writ  shows  that  it 
was  served  on  F.  S.  Allen.  Judgment  by 
default  was  entered  at  the  April  term,  1890, 
for  92,386,  against  F.  G.  Allen.  Subsequent- 
ly HIckey  ffied  a  bill  in  aid  of  execution  In 
the  circuit  court  of  Will  county,  for  the  pur- 
pose of  subjecting  to  sale  certain  real  es- 
tate, the  legal  title  to  which  it  was  averred 
was  fraudulently  put  In  Allen's  wife  for  the 
purpose  of  hindering  and  delaying  creditors. 
Allen  and  his  wife  answered,  denying  all 
the  material  allegations  In  the  bill.  At  the 
September  term,  1891,  Allen  filed  a  cross  bill 
charging  that  on  the  28th  day  of  May,  1891. 
subsequent  to  the  ffiing  of  the  original  bill, 
HIckey  commenced  an  action  of  debt  in  the 
circuit  court  of  Will  county  against  him, 
upon  the  Judgment  recovered  at  the  April 
term,  1890,  of  the  circuit  court  of  McLean 
county,  averring  in  his  declaration  that  while 
Judgment  was  originally  against  F.  C.  Allen 
a  scire  facias  had  issued  against  B^rank  S. 
Allen,  by  which  it  was  so  amended  as  to 
read  against  "Frank  S.  Allen"  Instead  of  "F. 
C.  Allen";  that  the  suit  at  law  was  still 
pending  in  the  circuit  court  of  Will  county; 
that  HIckey  had  caused  a  transcript  of  the 
Judgment  aforesaid  to  be  ffied  in  the  office 

1  Reported  by  Lonls  Boiaot,  Jr.,  Esq.,  of  the 
Chicago  bar. 


of  the  derk  and  ex  officio  recorder  of  wm 
county,  and  an  execution  to  issue  therefrom, 
to  be  levied  upon  the  real  estate  described 
In  the  original  bill;  that  he  Is  In  no  wlae 
Indebted  to  HIckey;  that  he  was  nevo'  sor- 
ed with  process  In  the  suit  In  which  the 
original  Judgment  was  entered,  and  that  it 
was  entered  without  his  knowledge;  that  the 
Issuance  of  the  scire  facias  and  pretended 
service  upon  him  were  void  for  the  reason 
that  he  had  never  been  a  resident  of  Mc- 
Lean county;  the  writ  was  served  upon  him 
in  Will  county;  and  that  no  valid  Judgment 
had  ever  before  that  time  been  entered 
against  him  at  the  suit  of  Hickey.  The 
cross  bill  prayed  for  an  injunction  restrain- 
ing HIckey  from  collecting  or  attempting  to 
collect  the  Judgment  Alien  sutMeqaently 
petitioned  the  court  for  an  order  requiring 
HIckey  to  elect  whether  he  would  proceed 
at  law  or  In  chancery  for  the  satisfaction 
of  his  Judgment  There  was  a  hearing  of 
that  motion  by  the  court,  and  the  same  was 
allowed  upcm  condition  that  Alien  enter  in- 
to a  certain  stipulation,  which  was  agreed 
to  by  Allen  and  was  entered  of  record,  as 
follows:  "And  now  comes  the  said  Frank 
8.  Allen,  defendant  herein,  and  stipulates 
and  agrees  that  the  question  as  to  whether 
the  Judgment  entered  in  the  circait  court 
of  McLean  county,  Illinois,  on  the  2d  day 
of  May,  1890,  In  favor  of  the  said  plaintiff. 
John  Hickey,  and  against  F.  O.  Allen,  for 
the  sum  of  $2,386  damages  and  costs  of  suit 
was  and  is  a  legal  and  binding  Judgment 
upon  this  defendant,  Frank  S.  Allen,  may  be 
and  shall  be  litigated  on  the  chancery  side 
of  this  court,  in  GenL  No.  13,832,  wherein 
John  HIckey  is  complainant  and  Frank  S. 
AUen  and  Mary  E.  Allen  are  defendants, 
and  that,  in  case  the  court  shall  find  that 
Issue  or  question  in  said  chancery  cause  In 
favor  of  the  complainant  herein,  that  then 
Judgment  shall  be  entered  in  the  cause  at 
law  for  the  amourt  due  upon  the  Judgment 
of  the  said  McLean  circuit  court,  with  in- 
terest and  cost  of  suit,  as  in  case  of  default 
and  without  plea  pleaded;  and  this  defend- 
ant hereby  submits  said  issue  and  question 
to  the  hearing  and  determination  of  the 
court  in  said  chancery  cause,  subject  to  the 
right  of  appeal  and  of  writ  of  error  as  hi 
other  cases.  If,  however,  under  this  croes 
bill,  the  court  in  said  chancery  cause  shall 
have  Jurisdiction  to  Inquire  into  the  alleged 
equities  of  the  defendant  to  said  Judgment 
and  shall  grant  a  final  decree  perpetually  en- 
joining the  enforcement  of  said  Judgment 
then  this  stipulation  shall  not  authorize  the 
entry  of  a  Judgment  in  this  cause  against 
defendant  And  it  is  further  ordered  that 
upon  the  said  defendant,  Frank  S.  Allen, 
entering  and  filing  said  stipulation  In  said 
cause  No.  13,427,  that  said  cause  be  stayed 
and  continued  from  term  to  term  until  the 
determination  of  said  issue  and  question  is 
this  cause;  and  it  Is  further  ordered  that 
this  cause  on  bill  and  cross  bill  be  and  is 
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hereby  referred  to  the  master  In  chancery 
ot  this  coart  to  take  and  report  proofs." 
Thereafter  the  cause  was  submitted  to  the 
court  for  trial  npon  pleadings  and  proof  up- 
on the  iseae  whether  or  not  there  was  serv- 
ice of  summons  from  the  McLean  county 
circuit  court  The  court  after  hearing  the 
proofs  entered  a  decree  in  substance  finding 
that  there  was  service  of  process  upon  Frank 
S.  Allen,  and  that  the  judgment  was  a  valid 
Judgment  against  him,  and  refused  to  hear 
any  evidence  on  the  question  as  to  whether 
or  not  Frank  S.  Allen  was  In  any  manner 
indebted  to  the  said  Hickey,  and  thereupon 
dismissed  the  crom  bill.  An  appeal  was 
taken  to  the  appellate  court  of  the  Second 
district,  where  on  hearing  the  decree  of  the 
circuit  court  of  Will  county  was  affirmed. 
From  the  Judgment  of  the  appellate  court 
affirming  this  decree  an  appeal  is  prosecuted 
to  this  court. 

Haley  &  O'Donnell,  for  appellanta  Hill, 
Haven  &  Hill,  for  appellee. 

PHILLIPS.  J.  (after  stating  the  fitcts).  As 
appears  from  the  record  in  this  case,  the 
question  presented  for  the  consideration  of 
this  court  is  one  of  fact  At  the  April 
term,  1880,  of  the  McLean  coimty  circuit 
court.  Judgment  was  roidered  against  F.  0. 
Allen  for  the  sum  of  ^,386.  Tbe  return  on 
the  summons  shows  that  it  was  served  on 
F.  S.  Allen  January  2,  1890,  by  George  W. 
Jewell,  special  deputy.  Appellant  contends 
that  he  was  never  served  with  such  sum- 
mons. The  bill  filed  in  the  circuit  court  of 
Will  county  seeks  the  collection  of  that  Judg- 
ment, and  by  agreement  of  the  parties  the 
issue  was  submitted  as  to  whether  there 
was  service  of  such  summons.  Without  en- 
tering into  a  full  discussion  of  the  evidence 
on  this  issue,  it  Is  sufficient  to  say  that  it 
is  impossible  to  reconcile  the  testimony. 
The  return  on  tbe  summons  of  the  special 
deputy,  verified  by  his  affidavit  shows  serv- 
ice on  appellant  On  the  trial  of  this  issue 
in  the  court  below,  Jew^  testified  in  open 
court  as  to  the  details  of  this  service,  and 
related  such  facts  and  circumstances  as  in- 
dicated very  strongly  that  they  are  true. 
The  appellee,  Hickey,  testifies  to  the  service 
by  Jewell;  and  two  disinterested  witnesses, 
about  the  hour  that  the  summons  is  said  to 
have  been  served,  saw  Jewell  standing  with 
a  paper  in  Ills  band,  talking  with  appellant 
On  the  contrary,  appellant  denies  positively 
that  any  such  summons  was  served  npon 
him.  His  tcstiiuony  is  corroborated  by  that 
of  two  witnesses.  Smith  and  Watson,  who 
allege  their  presence  with  appellant  in  Che- 
noa  at  tbe  time  when  service  is  said  to  have 
occurred,  and  deny  the  fact  of  service.  These 
witnesses  were  all  examined  in  open  court 
before  the  chancellor.  The  testimony  Is  di- 
rectly contradictory.  The  court  must  accept 
and  believe  one  state  of  facts  and  disbelieve 
the  other.    The  trial  Judge  saw  tbe  wit- 


nesses and  heard  them  testify,  with  oppor- 
tunities of  determining  the  weight  and 
credit  to  be  given  their  testimony  which 
we  do  not  possess.  To  authorize  a  re- 
versal in  a  case  of  this  ctiaracter  it  must 
appear  that  there  was  error  in  the  find- 
ing of  facts  by  the  chancellor,  and  such 
error  must  be  clear  and  palpable.  Coari  v. 
Olsen,  91  IlL  273;  Baker  v.  Rockabrand, 
lis  lU.  365,  8  N.  B.  456;  Johnson  v.  John- 
son, 125  HI.  610,  16  N.  B.  891;  Voes  v.  Venn, 
132  111.  14,  23  N.  B.  397;  Ellis  v.  Ward,  137 
111  509,  25  N.  B.  630;  Kuscb  v.  Kusch,  143 
111.  356,  32  N.  B.  267.  There  is  no  clear  and 
palpable  error  in  this  regard  in  this  record. 
On  the  contrary,  we  think  tbe  prepcaiderance 
of  testimony  supports  the  finding  of  the  trial 
court  on  tills  issue,  and  the  Judgment  ot 
the  appellate  court  Is  therefore  affirmed.  Af- 
firmed. 


(1S8  111.  402) 

NORTON  et  al  v.  VOLZKB.* 
(Supreme  0>nrt  of  IllhiolB.    Oct  11,  1896.) 

Nkgliobnob  or  iTrrkvn  —  lvmtvcrtotii  —  Brm- 

cut.  VSHDICT. 

1.  In  an  aetioc  by  a  minor  for  personal  in- 
Jnries,  it  is  proper  to  chaise  that  the  age  and 
discretion  of  the  person  injured  are  proper  sub- 
jects for  inquiry,  that  the  law  does  not  require 
one  of  tender  years  to  exercise  the  same  degree  of 
care  and  caution  as  a  penon  of  mature  years; 
and  that  a  child  U  only  required  to  exerdae  that 
deeree  of  care  which  one  of  that  age  would  nat- 
urally and  reasonably  use  in  the  same  situation 
and  under  like  drcnmstanees.  54  111.  App.  646, 
affirmed. 

2.  Where  the  court  at  the  request  of  the 
parties,  submits  to  the  jury  requests  for  special 
findings,  he  may  also  submit  other  requests  of  his 
own  motion. 

3.  In  an  action  for  damages  alleged  to  be 
caused  by  defendant's  negliseuce,  it  is  proper  to 
refuse  to  submit  to  the  jury  the  question,  "Did 
tlie  defendant  omit  to  do  anything  that  ordinarily 
prudent  and  careful  persons  would  have  done 
under  the  circumstances?"  where  the  jury  have 
substantially  answered  such  question  in  the  af- 
firmative in  reply  to  another  question. 

4.  It  is  proper  to  refuse  to  submit  to  the 
Jury  the  question,  "Did  the  defendant  do  any- 
thing that  ordinarily  prudent  and  onrefnl  persons 
would  have  done  under  the  circumstances?" 
since  an  answer  thereto  would  not  tend  to  de- 
cide the  case. 

Appeal  from  appellate  court  First  district 
Action  on  the  case  by  John  Voizke  against 
Oliver  W.  Norton  and  Edwin  Norton.  Plain- 
tiff obtained  judgment,  which  was  affirmed 
by  the  appellate  court  54  lU  App.  545.  De- 
fendants appeal.     Affirmed. 

This  was  an  action  for  damages  for  per- 
sonal injuries  sustained  by  appellee  while 
employed  In  appellants'  factory  at  Maywood. 
At  the  time  of  his  employment,  and  at  the 
date  of  his  Injury,  In  September,  1888,  he  was 
not  11  years  of  age.  The  declaration  char- 
ges that  he  was  employed  by  defendants 
around  machinery  dangerous  to  life  and  limb 
of  any  child  under  14  years  of  age,  and  while 


i  Reported  by  Louis  Boisot  Jr.,  Esq..  of  the 
Chicago   bar. 
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80  ^nployed,  and  ezerctsl^  due  care  and 
diligence,  etc.,  he  lost  the  fingers  of  bis  right 
hand,  etc.;  that  the  machinery  on  which  he 
was  set  to  work  nsed  divers  cog  wheels, 
which  were  negllgenly  left  in  an  uni>rotected 
and  unguarded  condition,  by  reason  of  which 
the  injury  occurred.  The  case  was  tried  lie- 
fore  a  jury  in  the  circuit  court  of  Cook  coun- 
ty, resulting  in  a  verdict  and  judgment  for 
plaintiff  of  $1,700,  and,  on  appeal  to  the  ap- 
pellate court,  this  judgment  was  affirmed. 

On  the  trial  of  the  cause  in  the  circuit 
court,  four  Instnietlons  were  given  by  the 
court  to  the  jury  on  behalf  of  plaintiff,  and 
seven  for  defendants.  Krror  is  assigned  to 
the  giving  by  the  lower  court  of  each  and  all 
of  the  four  instructiohs  for  plaintiff.  These 
instructions  are  as  follows:  "No.  1.  The  jury 
are  instructed  that.  In  determining  the  rela- 
tive degree  of  care  or  want  of  care  manifest 
by  the  parties  at  the  time  of  the  injury,  the 
age  and  discretion  of  the  party  injured  are 
proper  subjects  for  the  jury.  The  law  does 
not  require  that  a  child  vdiall  exercise  the 
same  degree  of  care  and  caution  as  a  person 
of  mature  years,  but  only  such  care  and  cau- 
tion as  a  person  of  his  age  and  discretion 
would  naturally  and  ordinarily  use. ' '  No.  2. 
The  jury  are  instructed  that  the  rule  as  to 
contributory  negligence  of  a  child  is  that  it  is 
required  to  exercise  only  that  degree  of  care 
which  a  person  of  that  age  would  naturally 
and  ordinarily  use  In  the  same  situation  and 
under  the  same  circumstances.  No.  3.  The 
court  instructs  the  jury,  as  a  matter  of  law, 
that  if  a  person  receives  an  injury  as  a  com- 
bined result  of  an  accident  and  of  negligence 
on  the  part  of  another,  and  the  accident 
would  not  have  occurred  but  for  such  negli- 
gence, and  the  danger  would  not  have  been 
foreseen  or  avoided  by  the  exercise  of  rea- 
sonable care  and  prudence  on  the  part  of  the 
person  injured,  taking  Into  consideration  all 
the  facts  and  circumstances  of  the  case,  then 
the  person  guilty  of  the  negligence  will  be 
liable  for  the  injury  received.  No.  4.  If, 
from  the  evidence  in  the  case,  and  under  the 
instructions  of  the  court,  the  Jury  shall  find 
the  issues  for  the  plaintiff,  and  that  the 
plaintiff  has  sustained  damages  as  ctiarged 
in  the  declaration,  then,  to  enable  the  Jury  to 
estimate  the  amount  of  such  damages,  it  is 
not  necessary  that  any  witness  should  have 
expressed  an  opinion  as  to  the  amount  of 
such  damages,  but  the  Jury  may  themselves 
make  such  estimate  from  the  facts  and  cir- 
cumstances in  proof,  and  by  considering 
them  in  connection  with  their  own  Imowl- 
edge,  observation,  and  experience  in  the  busi- 
ness affairs  of  life." 

Certain  special  findings  were  at  the  re- 
quest of  defendants'  counsel  submitted  to  the 
jury,  and  were  as  follows:  "(1)  Was  the 
plaintiff  at  the  time  of  the  injury  of  suffi- 
cient age  and  inteillgence  to  know  the  dan- 
ger of  placing  his  fingers  between  the  cog 
wheels  wliere  the  Injury  occurred,  while  said 
cog  wheels  were  in  motion,  as  shown  by  the 


evidence?  <2)  was  the  tnacbhteTj  where  fl» 
plaintiff  was  injured  out  of  repair?  (3)  Was 
there  anything  in  the  employment  of  plain- 
tiff that  required  him  to  place  himself  in  tbe 
positiMi  he  occupied  at  the  time  of  the  in- 
jury? (4)  Was  the  plaintiff  directed  by  any 
person  authorized  to  give  him  directions  to 
do  what  he  was  doing  at  the  time  of  the  in- 
jury?" The  circuit  court  also,  of  its  own  mo- 
tion, and  witlKxat  the  request  of  either  party, 
submitted  the  following  two  findings  to  the 
Juiy:  "(5)  Was  It  the  duty  of  Nortm  Bros,  to 
have  placed  a  guard  or  cover  about  the  cog 
wheels?  (8)  Was  the  plaintiff  of  suffldent 
age  to  know  the  danger  of  his  employmait?" 
The  submission  of  these  two  questions  is  as- 
signed as  error,  and  it  is  urged  tliat  the  court 
of  its  own  motion  had  no  power  to  submit 
special  findings  to  the  jury.  The  court  was 
also  asked  to  instruct  the  Jury  to  return  an- 
swers to  the  two  following  qaesttons  sub- 
mitted by  defendants'  counsel:  "Did  the  de- 
fendants omit  to  do  anything  that  ordlnari^ 
prudent  and  careful  persons  would  have  done 
under  the  circumstances?  Did  the  defend- 
ants do  anything  that  ordinarily  prudent  and 
careful  persons  would  have  done  under  tlie 
circumstancesr'  This  the  circuit  court  re- 
fused to  do,  and  it  is  said  that  therein  it 
erred. 

R.  S.  Thompson,  for  appellanta  Pease  ft 
McBwen,  foe  a^iellee. 

PHILLIPS,  J.  (after  stating  the  facts).  It 
is  not  the  province  of  this  court  to  consido- 
any  questions  of  fact  involved  in  this  recoi?d. 
The  case  was  tried  in  the  circuit  court  before 
a  jury,  with  a  verdict  for  plaintiff;  and  tlie 
appellate  court,  by  its  Judgment  of  affirmance, 
has  settled  all  questions  of  fact,  carrying  with 
it  also  a  finding  of  the  negligence  of  &ppt^ 
lants.  By  these  facts  we  are  bound,  and  a 
discussion  of  them  Is  unnecessary.  It  is  only 
necessary,  therefore,  to  consider  whether  the 
jury  were  properly  instructed  by  the  trial 
court,  or  whether  there  was  error  in  the  giv- 
ing or  refusing  special  findings  asked  to  be 
submitted  to  the  jury. 

All  the  instructions  Doay  be  considered  to- 
gether. These  Instructions  inform  the  jury 
that  the  age  and  discretion  of  the  party  Injured 
are  proper  subjects  for  inquiry;  that  the  law 
does  not  require  one  of  tender  years  to  exer- 
cise the  same  degree  of  care  and  caution  as  a 
person  of  mature  years;  and  that  a  child  is 
only  required  to  exercise  that  degree  of  care 
which  one  of  that  age  would  naturally  and 
reasonably  use  in  the  same  situation  and  un- 
der like  circumstances.  In  Milling  C!o.  v. 
Spehr,  146  Hi.  828,  33  N.  E.  944,  a  case  similar 
in  many  respects  to  this,  this  court  said:  '^f 
plaintiff  had  been  an  adult  with  unimpaiied 
natural  faculties,  he  would  unquestionably,  oo 
the  ease  made,  be  held  to  have  assumed  the 
risk  of  his  employment  with  the  machinery 
uncovered  as  it  was  when  he  entered  the  serv- 
ice of  the  appelant    It  is  not  claimed  that 
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fbe  danger  to  which  be  was  exposed  by  reaaoa 
ot  the  gear  being  left  uncovered  wals  not  pat- 
ent to-  every  one  of  ordinary  Intelligence  and 
experience.  It  Is  alleged  In  tbe  declaration 
tbat,  for  a  year  prior  to  the  injiny,  plaintiff 
bad  been  tn  the  same  employinent,  the  ma- 
chinery remaining  in  the  same  condition. 
*  •  •  That,  as  between  employer  and  em- 
ploye, the  latter  assumes  nil  the  usual  known 
dangers  Incident  to  the  employment,  and  that 
be  also  takes  upon  himself  the  hazard  of  tbe 
use  of  defective  to<^  and  machinery,  if,  after 
his  employment,  be  knows  of  the  defects,  but 
voluntarily  continues  in  the  employment  with- 
out objection,  are  familiar  rules  of  law,  often 
recognised  by  tbe  decisions  of  this  and  other 
coorts.  That  this  general  rule  does  not  ap- 
ply to  employes  who,  from  youth  or  want  of 
mature  faculties;  are  unable  to  appreciate  the 
danger  incident  to  tbe  employment,  or  which 
may  result  from  the  continued  use  of  defective 
machinery  or  tools,  is  equally  well  settled. 
Such  employes  are  entitled  at  tbe  bands  of 
their  employers  to  instroctlons  as  to  the  dan- 
ger, and  how  to  avoid  it  In  other  words,  they 
are  entitied  to  be  put  In  possession  of  that 
knowledge  wlilch  to  adults  comes  from  ex- 
perience and  mature  Judgment  2  Thomp. 
Neg.  987;  Deer.  Neg.  187;  Wood,  Mast  &  S. 
§  350."  Jones  v.  Mining  Co.,  66  Wis.  268, 
28  N.  W.  207;  Railway  Oo,  v,  Wetech,  165 
in.  511,  40  K.  B.  1034. 

It  is  urged  tbat  these  instructions  assume  to 
prove  matters  which  are  in  controversy;  that 
they  do  not  direct  tbe  minds  of  Jurors  to  the 
evidence  in  tbe  case;  and  that  they,  fall  to 
introduce  any  compailsoo  between  tiie  negli- 
gence of  plaintiff  and  tbat  of  defendants.  We 
are  not  able  to  see  tbat  these  instructions  are 
subject  to  tbe  objections  urged  against  them. 
While  it  is  true,  perhaps,  that  both  of  these 
Instructions,  and  the  third  and  fourth  instruc- 
tlons,  to  which  obJecUonB  are  made,  might 
bave  been  more  skillfully  drawn,  they  cor- 
rectly state  the  law  in  this  state,  and  tbe  Jury 
could  not  be  deceived  or  misled  by  them.  The 
Jury,  In  answering  the  special  finding  pro- 
pounded to  them  under  the  direction  of  tbe 
court,  find  as  a  question  of  fact  that  the  plain- 
tiff was  not  of  sufScient  age  to  know  tbe 
danger  of  bis  employment 

Tbe  instructions  on  behalf  of  tbe  defendants 
fully  instruct  tbe  Jury  as  to  all  the  phases, 
and  we  are  unable  to  perceive  ttcaa  the  in- 
structions as  a  whole,  and  from  tbe  answers 
returned  by  the  Jnry  to  the  special  findings, 
that  the  Jury  were  In  any  manner  misled, 
<x  tbat  the  Interests  of  the  defendants  were 
in  any  way  prejudiced,  by  the  Instructions 
given  on  behalf  of  tbe  plaintiff.  Tbey  find 
negligence  on  the  part  of  the  defendants.  We 
have  heretofore  held  tbat  there  are  certain 
duties  of  the  master  tbat  are  nonassignable. 
Among  said  duties  are  that  be  shall  exercise 
reasonable  care  to  see  that  tools,  appliances, 
and  machinery  are  reasonably  safe,  and  must 
use  reasonable  care  tbat  the  place  where  tbe 
servant  works  is  reasonably  safe,  to  inform 


the  servant  of  special  danger  pf  bis  situation, 
and  of  the  machinery  and  appliances  with  and 
about  which  he  Is  employed,  where  be  is  not 
informed.  Eallway  Co.  v.  Godfrey,  155  IB, 
78,  89  N.  E.  690. 

It  is  also  urged  as  error  that  tbe  court  on  Its 
own  motion  submitted  two  special  findings  to 
tbe  Jnry.  We  are  unable  to  see  tbe  impro- 
priety, where  special  findings  are  requested  to 
be  submitted  to  the  Jury  by  either  party  of  the 
court  of  adding  or  submitting  such  other  spe- 
cial findings  to  the  Jury  as  In  Its  Judicial  dis- 
cretion may  seem  proper.  The  main  object  to 
be  attained  in  all  such  cases  Is  tbat  substan- 
tial Justice  may  be  done  between  the  litigating 
parties;  and  if  tbe  submission  of  such  special 
findings,  proper  In  form,  and  pertinent  to  the 
case,  by  the  corirt  on  bis  own  motion,  may 
tend  to  this,  there  Is  no  error.  The  two  spe- 
cial findings  submitted  by  the  court  In  tblt 
case  were  entlr^  proper  and  pertinent  and 
there  was  no  error  in  the  court  submitting 
them  to  the  Jury  on  its  own  motion.  The 
court  has  the  same  right  of  Its  own  motion  to 
submit  to  a  Jury  special  propositions  on  which 
to  find  as  to  give  instructions. 

The  two  Interrogatories  submitted  by  de- 
fendant and  refused  by  the  court  were  as  fol- 
lows: "Did  defendant  omit  to  do  anything 
that  (H<dinarlly  prudent  and  careful  persons 
would  bave  done  under  the  circumstances? 
Did  tbe  defendant  do  anything  that  oidinarily 
prudent  and  careful  persons  would  have  done 
under  the  drcumstances?"  Tbe  Jury,  by  their 
answer  to  special  finding  5,  bave  answered 
tbat  appellant  should  have  placed  a  guard  or 
Qover  about  the  cog  whed,  which  is  equivalent 
to  answering  "Yes"  to  tbe  first  question. 
Whether  the  Jury  had  answered  "Yes,"  or  not 
to  the  second  question  would  not  have  tend- 
ed to  anything  decisive  in  tbe  case.  If  the  an- 
swer had  been  "No,"  it  still  would  have  re- 
mained undetermined  as  to  what  bad  been 
done  by  defendants  that  ordinarily  prudent 
and  careful  persons  would  not  bave  done.  We 
find  no  error  in  tbe  trial  court  refusing  to  sub- 
mit these  two  findings. 

Perceiving  no  error  In  the  instructions  or  in 
tbe  special  findings  submitted  and  refused  by 
tbe  cotirt,  we  do  not  find  that  there  is  any 
sufficient  reason  on  this  record  why  this  cause 
should  again  be  submitted  to  another  Jury, 
and  the  Judgment  of  the  api>eUate  court  is 
therefore  affirmed.    Affirmed. 


(log  III.  30) 
OASSEM  T.  GALVlN.i 
(Sniweme  Court  of  Illinois.    Oct  11,  1885.) 

Berviob  op  Fkocess — Trial  — Pleadino — Vari 
ancb— costinuanok — amendment — slander. 
1.  Under  Key.  St  1893.  e.  110.  S  2,  which 
declares  that  it  shall  not  be  lawful,  except  in  lo- 
cal actions,  to  sue  any  defendant  oat  of  tile 
county  where  he  "resides  or  may  be  found," 
one  who  Is  present  in  a  county  other  than  tiiat  of 
bis  residence,  pnrsuant  to  a  notice  to  take  deposi- 

1  Reported  by  Louis  Boisot  Jr.,  Esq.,  of  the 
Chicago  bar. 
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tions  in  a  case  Ig  which  he  is  interested,  may  be 
served  with  process  while  taking  sncb  depositions, 
in  the  absence  of  any  fraud  or  artifice  whereby 
he  was  induced  to  come  there.  Greer  v.  loung, 
11  N.  E.  167,  120  111.  1*1:.  followed. 

2.  Under  Rev.  St.  1803,  e.  110,  g  26,  which 
Pirovides  that  affidavits  for  continoance  on  the 
ground  of  absent  witnesses  should  set  forth 
what  is  expected  to  be  proved  by  such  witnesses, 
an  amendment  to  the  declaration  at  the  trial  is 
no  cause  for  continuance  on  the  ground  of  anr- 
prise,  where  the  affidavit  does  not  show  what 
could  be  proved  if  a  continuance  were  granted. 

3.  An  nnwiliing  and  evasive  witness  may, 
in  the  discretion  of  the  court  be  examined  with 
leading  questions.    53   111.   App.   419,   affirmed. 

4.  An  allegation  that  slanderous  words  were 
uttered  in  the  county  where  the  action  is  brought 
may  tie  sustained  by  proof  of  their  ntterance  in 
another  county,  since  the  action  is  transitory. 
53  111.  App.  419,  affirmed. 

Appeal  from  appellate  court.  Second  district 
Action  on  the  case  by  James  P.  Galvln 
against  Randall  Cassem.  Plaintiff  obtained 
Judgment,  which  was  affirmed  by  the  appel- 
late court.  53  lU.  App.  419.  Defendant  ap- 
peals.    Affirmed. 

This  was  an  action  on  the  case  begun  In  the 
circuit  court  of  La  Salle  county  to  recover 
damages  for  alleged  slanderous  w<H:dfl  uttered 
by  appellant  against  and  concerning  appellee. 
Both  parties  to  the  action  are  resldraits  of 
Kane  county.  Appellant  was  served  with  sum- 
mons while  he  was  temporarily  present  hi  Ot- 
tawa, In  La  Salle  coun^,  engaged  In  the  tak- 
ing of  depositions  in  a  chancery  cause  then 
pending  in  the  circuit  court  of  Kane  county. 
Appellant  was  defendant  In  the  chancery  case, 
and  also  acting  as  solicitor  for  himself,  and 
appeared  in  Ottawa  to  take  the  depositions  In 
pursuance  of  notice  served  on  him  by  appellee, 
who  was  solicitor  for  complainant  in  the  chan- 
cery cause.  To  this  action  appellant  pleaded 
in  abatement,  setting  forth  the  above  facts; 
that  he  was  an  actual  resident  of  Kane  county, 
and  was  only  tempcirarlly  present  in  La  Salle 
county,  in  pursuance  of  notice  to  be  present  at 
the  taking  of  such  depositions;  that  his  pres- 
ence there  was  necessary  to  preserve  his  legal 
rights;  and  that  while  actually  engaged  In  the 
taking  of  such  depositions  he  was  served  with 
the  summons  in  this  case.  By  this  plea  he 
claims  immunity  from  service  of  process  while 
In  La  Salle  county  for  such  purpose.  Demur- 
rer was  entered  to  this  plea  in  abatement,  which 
demurrer  was  sustained  by  the  trial  court. 
The  general  issue  was  then  filed  and  the  trial 
entered  upon.  After  the  Jury  was  impaneled 
the  court  permitted  the  declaration  to  be 
amended  by  filing  an  additional  count,  which 
was  amended  after  a  demurrer  had  been  sus- 
tained to  it.  Appellant  then  presented  a  mo- 
tion for  continuance,  alleging  that  he  was  tak- 
en by  surprise  by  the  amendment  filed,  and 
also  setting  up  the  rules  of  court  of  that  coun- 
ty, under  and  by  which  he  alleged  that  be  had 
not  expected  such  cause  would  be  reached  for 
trial  until  a  later  date.  ITiis  motion  was  by 
the  court  overruled,  and  the  trial  resulted  in  a 
verdict  for  appellee  of  $5,000.  On  a  motion 
for  new  trial  the  circuit  court  ordered  a  remit- 
titur of  $4,000;  and  on  such  being  made  the 


court  overroled  the  motion  for  a  new  trial  and 
rendered  Judgment  an  the  verdict  for  $1,000. 
An  appeal  was  prosecuted  to  the  appellate 
court  of  the  Second  district,  where  tids  judg- 
ment was  affirmed,  and  from  ttiat  Judgment  of 
affirmance  this  appeal  comes  to  this  court 

McDougall  &  Chapman,  for  appellant    & 
Rlcholson„  for  appellee. 

PHILLIPS,  J.  (after  stating  tbe  facts).    The 

errors  assigned  on  the  record  in  tbia  coort 
are  that  the  appellate  court  erred  In  not  re- 
versing the  Judgmcait  of  ttie  circuit  court, 
and  that  it  erred  in  affirming  the  Judgment 
of  the  circuit  court  sustaining  the  demurrer 
to  the  plea  In  abatement.  In  support  of  his 
position  that  liie  court  should  have  overruled 
the  demurrer  to  the  plea  In  abatement  ap- 
pellant cites  sectlcm  2,  e.  110,  Rev.  St  HI, 
which  provides  that  'it  ahall  not  be  lawful  for 
any  plaintiff  to  sue  any  defendant  out  of  the 
county  where  the  latter  resides  or  nwy  be 
found,  exc^t  In  local  actions,"  etc.  A^jel- 
lant  contends  that  under  the  facts  stated  In  his 
plea  of  abatement  he  was  not  legally  or  law- 
fully found  in  the  county  of  La  SaUe,  and  that 
such  service  and  the  bringing  of  suit  In  that 
county  violated  his  privilege  as  a  suitor,  where 
he  was  entitled  to  Immunity  from  such  service 
of  process.  Notwithstanding  the  authorities  in 
some  other  states  support  the  doctrine  that  a 
party,  under  the  state  of  facts  set  forth  in  this 
plea.  Is  exempt  from  service  of  civil  process, 
tbe  rule  la  different  in  this  state  It  does  not 
appear  from  this  record  that  the  presence  of 
appellant  In  a  foreign  county  was  Induced  by 
any  fraud,  artlflce,  or  trick  on  tbe  part  of  ai>- 
peUee  or  any  one  acting  for  him.  He  was 
presort  In  a  county  foreign  to  the  one  tn 
which  be  resided  in  pursuance  of  a  notice  to 
take  depositions  before  a  notary  public  In  a 
case  in  which  be  was  Interested,  and  tbe  Cact 
that  he  was  served  with  x)roces8  wbDe  thus  en- 
gaged Imposed  no  greater  hardsnlp  or  difficulty 
in  making  a  proper  defense  In  his  case  than  If 
he  was  served  while  there  glvhig  attention  to 
any  other  business.  Tbe  facts  stated  In  tbia 
plea  come  clearly  within  the  rule  laid  down  In 
Greer  r.  Young,  120  IlL  184,  11  N.  B.  167,  In 
which  service  of  process  under  such  drcnm- 
stances  was  held  to  bring  tbe  defendant  un- 
der the  Jurisdiction  of  the  cotut  tram  which 
process  issued,  and  we  see  no  good  reason  to 
depart  from  that  rule.  The  demurrer  to  tbe 
plea  In  abatement  was  properly  sustained. 

Under  the  assignment  of  error  in  this  court, 
that  the  appellate  court  erred  in  not  reversins 
the  judgment  of  tbe  circuit  court  one  of  the 
etTors  assigned  in  the  appellate  court  is  that 
the  trial  court  erred  In  overruling  the  motioa 
of  appellant  for  a  continuance.  Following  an 
amendment  to  the  declaration  permitted  by  the 
court  after  the  Jury  was  impaneled,  appdlant 
filed  his  motion  for  a  continuance,  which,  after 
setting  forth  certain  rules  of  court  under 
which  appellant  alleged  he  had  reason  to  be- 
lieve said  cause  would  not  be  reached  for  tilal 
until  a  lata:  date,  then  shows  that  he  is  takes 
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fay  miprlae  by  ancta  amendment,  that  he  la 
not  piepaied  to  go  to  trial,  tbat  be  bas  a  good 
defenae  on  the  merits,  and  if  the  cause  is  con- 
tinued until  next  term  of  court  he  will  be 
able  to  present  a  good  defense  on  the  merits, 
etc.  Section  26,  c.  HO,  Rev.  St.,  which 
Is  the  only  section  under  which  this  afildaTit 
could  have  been  presented,  provides  that  in 
such  caae  the  party  shall  set  forth  in  his  affi- 
davit the  particular  facts  he  expects  to  prove, 
etc.  This  affidavit  is  not  in  compliance  with 
that  section  of  the  statute,  and  did  not  present 
a  suffident  ground  for  continuance,  and  it  was 
therefore  not  error  for  the  court  to  overrule 
it  and  refuse  to  grant  the  continuance. 

The  circuit  court  allowed  a  wide  latitude  bi 
the  examination  of  the  witness  Little  for  plain- 
tiff in  this  case^  but  such  matters  aie  largely 
in  the  disctetion  of  the  trial  court  and  we  are 
not  prepared  to  say  that  there  was  an  abuse  of 
this  discretion.  An  examination  of  this  rec- 
ord evidences  tbat  the  witness  was  unwilling 
and  evasive,  and  In  such  cases  leading  Ques- 
tions are  permissible,  in  the  discretion  of  the 
court 

Complaint  Is  also  made  that  proof  of  the 
uttering  of  the  slanderous  words  in  Kane  coun- 
ty should  not  have  been  i>ermitted  when  the 
declaration  alleged  that  they  were  uttered  "in 
the  county  aforesaid,"  the  venue  being  in  La 
Salle  county.  To  admit  such  proof  it  is  not 
necessary  that  the  place  of  uttering  be  stated 
under  a  videlicet.  The  action  is  transitory 
and  the  place  not  material,  and  it  may  be  prov- 
ed differently  from  that  alleged  in  the  declara- 
tion. Hurley  v.  Marsh,  1  Scam.  329;  Owen 
▼.  McKean,  14  TO.  409;  3  Smith,  Lead.  Cas. 
1076. 

On  the  trial  of  this  cause  a  large  number  of 
Instructions  were  asked  on  behalf  of  both  i»r- 
tles,— 9  for  plaintiff  and  27  for  defendant— of 
which  latter  number  16  were  given  after  the 
modification  of  7  of  them  by  the  court  We 
have  carefully  examined  aJl  the  objections 
made  by  counsd  to  the  giving  and  refusing  of 
these  Instructions  and  the  modifications  made 
by  the  court  A  detailed  discussion  of  all  these 
would  necessarily  Involve  much  space,  and  no 
good  purpose  would  be  served  thereby.  It  is 
sufficient  to  say  that  the  Jury  were  fully  in- 
structed on  the  case  as  presented  to  them,  and 
that  It  was  proper  for  the  court  to  modify  the 
Instructions  which  he  did.  The  judgment  of 
tbe  appellate  court  of  the  Second  district  is 
Affirmed.     Affirmed. 

<138  111.  45) 

BBILL  et  al.  v.  CASSEM.1 
(Snpieme  Conrt  of  lUinois.    Oct  11,  1895.) 
Judgment  Lien— Dramshop  Aot— Moktoaob. 
Under  Rev.  St.  1893,  c.  43,  !  10,  which 
declares  that  for  the  payment  of  any  judgment 
that  may  be  recovered  against  any  person  in  con- 
sequence of  the  sale  of  intozlcatlnK  liquors  the 
property  of  such  pereon,  of  every  kind,  except 
sncn  as  may  be  exempt  ahall  be  liable,  such  a 

1  Reported  by  Louia  Boisot  Jr.,  Bsq.,  of  the 
Chicago  bar. 
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judgment  Is  not  a  paramount  lien  to  a  mortgage 
upon  the  building  In  which  the  liquor  was  gold, 
where  the  mortgage  was  executed  and  recorded 
before  rendition  of  the  jud^pnent.  56  111.  App. 
260,  affirmed. 

Error  to  appellate  court,  Second  district 
BUI  for  foreclosure  of  mortgage  by  Nels  O. 
Cassem  against  Albertina  Helmuth,  Jacob 
Helmuth,  Sarah  Bell,  Lucinda  E.  Bell,  Hugh 
Bell,  Mary  Bell,  Sarah  Bell,  and  Jane  A.  BdL 
Ck>mplainant  obtained  a  decree,  which  was 
affirmed  by  the  appellate  court,  56  111.  App. 
260.  Defendants  Bell  bring  error.  Affirmed. 
At  the  October  term,  1892,  of  the  circuit 
court  of  Kendall  coun^  a  bill  was  filed  by 
defendant  to  foreclose  a  certain  mortgage 
dated  December  21,  1889,  executed  by  Alber- 
tina Helmuth  and  Jacob,  her  husband,  <m 
certain  real  estate  in  TorkvUle,  HI.,  and  giv- 
en to  secure  a  note  of  $2,000.  To  this  bill, 
plaintiffs  in  error,  consisting  at  Sarah  Bell 
and  her  five  children,  were  made  parties  de- 
fendant for  the  reason,  as  it  appears,  that 
on  Deceml>er  22,  1891,  they  had  recovered  a 
judgment  against  Jacob  Helmuth  and  Alber- 
tina Helmuth  for  damages  suffered  by  rea- 
son of  the  death  of  the  husband  of  Sarah 
Bell,  caused  by  the  sale  to  him  of  intoxicat- 
ing liquors  by  Jacob  Helmuth,  who  occupied 
and  used  the  mortgaged  premises  as  a  sa- 
loon. Plaintiffs  in  error  filed  their  answer  to 
the  bill  in  foreclosure,  and  also  their  cross 
bill,  by  which  they  sought  to  subject  the 
mortgaged  premises  to  the  lien  of  their  judg- 
ment rendered  in  1891,  and  declared  superior 
to  the  mortgage  of  Cassem,  given  in  1869. 
The  answer  and  cross  bill' in  substance  set 
forfh  that  tbe  premises  In  question  known 
as  the  "City  Hotel,"  In  Torkville,  were  own- 
ed and  occupied  by  Albertina  and  Jacob  Hel- 
muth, who  were  engaged  in  the  business  of 
s^ing  intoxicating  liquors,  and  that  at  the 
time  of  taking  the  mortgage  In  question,  and 
all  times  thereafter,  the  defendant  In  error, 
Cassem,  had  knowledge  of  this  fact  and 
knowingly  permitted  the  same  to  be  used; 
that  by  reason  of  the  sale  by  the  Helmuths 
to  the  husband  of  plaintiff  in  error,  Sarah 
Bell,  he  became  int(«lcated,  and  lost  his  life 
by  drowning,  on  account  of  which  they  bad 
recovered  judgment  for  $5,000,  as  above  stat- 
ed; that  execution  had  be«i  issued  thereon 
March  4,  1802,  and  a  levy  made  on  the  mort- 
gaged premises,  and  asks  that  the  mortgage 
be  declared  subordinate  thereto.  Exceptions 
were  filed  in  the  trial  court  to  the  answer 
and  to  the  answer  of  the  guardian  ad  litem, 
which  was  In  substance  the  same,  and  de- 
murrer to  the  cross  bill,  both  of  which  were 
sustained  by  the  court,  and  the  cross  bill 
dismissed  for  want  of  equity.  Decree  of  fore- 
closure was  entered  on  the  original  bill  find- 
ing amount  due  defendant  in  error,  ordering 
sale  of  premises,  and  finding  that  the  interest 
of  the  plaintiffs  in  error  accrued  since  the 
mortgage  lien  of  Cassem.  On  appeal  to  the 
appellate  court  of  the  Second  district  this  de- 
cree was  affirmed,  and  from  this  judgment 
this  writ  of  error  is  prosecuted  to  this  court 
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B.  F.  HeiMngitoii,  for  plaUtlffs  In  error. 
McDou£^ll  &  Chapman,  for  defendant  in  er- 
ror. 

PHILIiirS,  J.  (after  stating  tlie  fact«.  The 
question  presented  in  this  court  requires  a 
construction  of  section  10  of  the  dramshop 
act,  which  is  as  follows:  "For  the  payment 
of  any  Judgment  for  damages  and  costs  tliat 
may  be  recovered  against  any  person  In  con- 
sequence of  the  sale  of  intoxicating  liquors 
under  the  preceding  section,  the  real  estate 
and  personal  property  of  such  person,  of  ev- 
ery kind,  except  such  as  may  be  exempt  from 
levy  and  sale  upon  judgment  and  execution, 
shall  be  liable;  and  such  Judgm^it  shall  be 
a  Hen  upon  such  real  estate  until  paid;  and 
In  case  any  person  shall  rent  or  lease  to  an- 
other any  building  or  premises  to  be  used  or 
occupied,  in  whcde  or  In  part,  for  the  sale  of 
intoxicating  liquMra,  or  shall  knowingly  per- 
mit the  same  to  be  used  or  occupied,  such 
bulldmg  or  premises  so  used  or  occupied  shall 
be  held  liable  for  and  may  be  sold  to  pay  ajiy 
such  Judgment  against  any  person  occupying 
such  building  or  premises."  Rev.  St.  1883, 
C.  43,  i  10.  It  Is  contended  that  from  the 
fact  that  this  act  makes  the  building  and 
premises  liable  where  the  owner  permits 
their  use  for  the  sale  of  intoxicating  liquors, 
and  provides  that  the  Judgment  thus  recover- 
ed shall  be  a  lien,  and  the  premises  shall  be 
held  liable  for,  and  may  be  s<dd  to  pay,  such 
Judgment,  that  therefore  a  Judgment  recov- 
ered under  this  act  is  a  paramount  lien  to  a 
mortgage  upon  the  building  where  the  liq- 
uors were  sold,  notwithstanding  the  n^ort- 
gage  bears  a  prior  date  of  execution  and  re- 
cording to  the  rendition  of  the  Judgment 
This  statute  will  not  bear  the  construction  at- 
tempted to  be  deduced  fnHU  it,— that,  If  one 
loans  or  advances  money  on  property  which 
Is  or  afterwards  may  be  used  and  occupied 
for  dealing  in  Intoxicating  liquors,  his  mort- 
gage lien  shall  be  subordinated  to  that  of  a 
Judgment  which  may  at  some  later  date  be 
recovered  against  the  owner  of  such  prop- 
erty. There  can  be  no  doubt,  from  a  c<m- 
siderntlon  of  this  section,  that  It  was  the 
evident  intention  of  the  legislature  to  make 
only  owners  of  property  and  those  having 
rentable  Interests  amenable  to  the  provisions 
of  the  act  A  mortgagee,  by  virtue  of  his 
mortgage  only,  and  before  any  condition 
broken,  has  no  legal  right  to  rent  or  lease  the 
Incumbered  premises  to  any  person  or  for 
any  purpose.  Having  no  such  control  over 
It,  he  cannot  be  said  to  permit  the  premises 
to  be  occupied  for  any  purpose.  If  premises 
on  which  money  bad  been  loaned  and  a  mcHit- 
gage  executed  should  at  some  time  thereaf- 
ter be  leased  or  rented  by  the  mortgagor  for 
dealing  In  Intoxicating  liquors,  the  law  does 
not  recognize  the  right  of  the  mortgagee  to 
compel  the  vacation  of  such  premises  with- 
out some  clause  in  the  mortgage  giving  such 
power.  Until  some  condition  of  the  mort- 
gage is  broken,  the  control  of  the  mortgagor 


u  as  absolute,  except  In  the  permitting  or 
committing  of  waste,  as  if  no  mortgage  lien 
existed.  At  the  time  the  mortgage  In  this 
case  was  executed,  the  cause  of  action  at 
plaintiffs  In  error  had  not  accraed.  and  it 
could  not  be  anticipated  that  It  ever  would. 
To  hold  that  a  Judgment  recovered  on  such  a 
subsequently  accrued  cause  of  action  should 
precede  a  former  mortgage  Hen  wonld  have 
the  effect  In  many  cases— as  In  this — to  abso- 
lutely nullify  the  mortgage,  as  the  premises 
would  be  absorbed  In  the  satisfaction  of  a 
large  judgment.  The  large  commercial 
transactions  and  Interests  of  the  country  and 
the  Interchange  of  capital  demand  the  bor- 
rowing of  money  and  securing  of  the  same 
by  real-estate  mortgage,  and  a  mortgagee  is 
compelled  to  rely  upon  the  condition  ot  the 
title  as  shown  by  the  records  at  the  time  of 
the  advancement  It  would  be  entlrdy 
against  public  policy  to  hold  that  a  Judgment 
on  a  subsequently  accrued  cause  of  actloD 
should  defeat  a  Hen  otherwise  vaUd.  No  In- 
vestor could  safely  advance  capital  if  sndi 
were  the  law.  Until  the  commencement  ct 
a  suit  in  some  cases  and  the  rendltJoo  of  a 
Judgment  in  most  others,  the  Judgment  cred- 
itor acquires  no  Interest  In  the  property; 
and  If,  before  the  suit  Is  brought.  It  has  be«i 
sold  and  conveyed.  It  cannot  be  subjected  to 
the  payment  of  such  Judgment  Bellinger  v. 
Griffith,  23  Ohio  St.  619.  In  the  case  last 
cited  a  judgment  was  recovered  under  a 
statute  similar  to  our  own,  against  a  tenant 
who  occupied  the  tniemlses  and  used  them 
for  the  purpose  of  selling  intoxicating  liquors. 
After  the  recovery  of  the  Judgment  a  suit 
was  instituted  against  the  owners  of  the 
property  at  the  time  of  the  unlawful  sale  of 
the  liquor  to  subject  the  real  estate  to  the 
payment  of  the  judgment  Meanwhile,  af- 
ter the  recovery  of  the  judgment  against  the 
tenant,  but  bef(M<e  this  proceeding  was  Instl- 
tnted,  the  premises  had  been  sold  in  apparent 
good  faith  to  a  third  party,  and  it  was  h^d 
by  the  court  that  the  title  passed  free  from 
any  Hen  of  the  judgment.  It  was  contended 
by  the  plaintiff  that  the  judgment  against 
the  tenant  who  unlawfully  sold  the  liquor  be- 
came a  lien  on  the  property  from  the  time 
the  cause  of  action  accrued.  The  court  said: 
"It  Is  true  the  statute  declares  that  the  prop- 
erty shall  be  held  liable  for  the  damages  as- 
sessed against  the  occupier.  But  this  lia- 
bility Is  not  spoken  of  in  the  sense  of  creat- 
ing a  Hen.  •  •  •  To  give  the  statute  the 
construction  contended  for  would  go  far  to- 
wards rendering  titles  Insecure.  No  <Hie  coold 
safely  purchase  real  estate  on  the  faith  of  Its 
appearing  from  the  public  records  to  be  dear 
of  liens  and  incumbrances.  A  parchaser 
would  be  compelled  to  take  the  risk  of  ascer- 
taining who  had  been  the  previous  occupiers 
of  the  premises,  and  whether  any  Judgments 
or  causes  of  action  existed  against  them  for 
the  unlawful  use  of  the  property  while  In 
possession.  Surely,  no  such  innovation  npou 
the  policy  of  the  state  In  regard  to  requiring 
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lieoB  upon  reel  property  to  appear  of  record 
could  have  been  Intended  without  an  explicit 
le^IatiTe  declaration  to  tbat  effect."  If  it 
sbonld  be  held  that  one  heading  a  judgment 
rendered  on  a  cause  of  action  similar  to  that 
of  plaintiffs  In  error  was  entitled  to  a  su- 
perior lien  to  that  of  a  prior  mortgage  on  the 
premises  In  which  the  liquor  was  sold,  then, 
by  the  same  reasoning,  it  must  be  held  that 
such  Judgment  would  be  a  valid  lien  as 
against  a  purchaser  of  the  same  property,  al- 
though the  conveyance  was  made  before  the 
rendition  of  the  Judgment  The  adoption  of 
such  a  rule  would  not  be  the  legitimate  re- 
sult of  the  construction  of  the  statnte  imda 
consideration,  but  would  be  Judicial  legisla- 
tlMi,  by  which  a  priority  of  liens  would  be 
declared  and  determined  without  legislative 
action  on  which  to  base  the  same,  and  would 
permit  conspiring  and  fraudulent  owners  of 
property  to  defeat  a  mortgage  lien  or  valid 
conv^ance  of  their  property  by  collusion 
with  other  parties  claiming  a  cause  of  action 
under  the  statute  We  hold,  therefore,  that 
the  true  construction  of  this  section  of  the 
statute  is  that  it  applies  only  to  ownerA,  or 
those  having  a  rentable  interest  in  the  prop- 
erty, and  not  a  contingent  interest,  such  as 
is  that  of  a  mortgagee.  It  was  error,  there- 
fore, for  the  appellate  court  to  affirm  the  de- 
cree of  the  circuit  court,  and  the  Judgment  of 
the  appellate  court  of  the  Second  district  is 
affirmed.    Affirmed. 

(158  111.  142) 

STRODE  et  al.  v.  McCORMIOK  et  el.» 

(Supreme  Conrt  of  Illinois.    Oct.  11,  1895.) 

Bbtateb— Trusts — Costinqknt  Rehaindbr. 

A  man  conrey ed  land  to  trustees  in  trust 

to  collect  the  rents,  and  pay  same  to  his  wifp.  and 

directed  that  at  hor  deatii  the  trustees  should 

sell  the  land,  "and  divide  the  proceeds  equally 

amonK  the  children"  of  said  grantor  and  his  said 

wife.    Held,  that  the  children  took  no  interest 

in  the  land,  and  that  their  interest  in  its  proceeds 

was  contingent  on  their  SDiriving  their  mother. 

Appeal  from  circuit  court,  Cook  county;  R. 
S.  TuthlU,  Judge. 

Bill  by  Charles  B.  Strode,  Thomas  P.  Strode, 
Fannie  C.  Strode,  Bessie  E.  Strode,  and  Sallie 
M.  Pennebaker  against  Leander  J.  McCormlck 
and  others.  Defendants  obtained  a  decree. 
Complainants  appeal.    Affirmed. 

Mcmroe  &  Thornton,  for  appellants.  Pence 
&  Carpenter,  for  appellees. 

BAKER,  J.  In  1840,  James  M.  Strode  was 
the  owner  in  fee  of  a  lot  in  the  city  of  Chi- 
cago that  is  now  commonly  known  as  "Noe. 
84  and  86  Randolph  Street"  His  wife,  Mary 
B.  Strode,  had  applied  for  a  divorce  from  him, 
and  the  court  had  determined  to  grant  the  di- 
vorce, but  as  yet  no  decree  had  been  entered. 
There  were  then  living  six  children,  the  issue 
of  their  marriage;  1.  e.  Eugene  Strode,  George 
W.  Sti«de,  James  H.  Strode,  Fanny  E.  Strode, 

1  Reported  by  Louis  Boisot,  Jr.,  Esq..  of  the 
Chicago  bar. 


Mary  E.  Strode,  and  Edward  Strode.  The- 
husband  and  wife  made  an  agreement  and 
settlement  in  respect  to  their  respective  prop- 
erty rights.  Among  otlier  things,  said  James 
M.  Strode  executed  and  delivered  to  Ellas- 
Bayliss  and  Eugene  Strode  a  deed  conveying 
to  them,  In  trust  the  lot  above  mentioned. 
and  the  bnildings  and  Improvements  thereon. 
The  habendum  clause  of  the  deed  is  as  fcd- 
lowa:  "To  have  and  to  hold  the  same,  with 
all  the  appurtenances  thereimto  belonging,  un- 
to the  said  Ellas  Bayliss  and  Eugene  Strode; 
tiieir  heirs  and  assigns,  forever,  in  trust  never- 
theless, that  said  Ellas  Bayliss  and  Eugene 
Strode,  or  their  executors  or  administrators,, 
shall  at  all  times  during  the  lifetime  of  said 
Mary  B.  Strode  collect  take,  and  receive  the 
rents,  iraues,  and  profits  which  may  accrue 
from  said  lot  and  its  appurtenances  for  the 
sole  use  and  benefit  of  said  Mary  B.  Strode, 
free  and  discharged  from  any  claim  or  demand 
of  said  James  M.  Strode,  or  any  person  claim- 
ing under  him;  and  at  her  death  the  said 
Ellas  Bayliss  and  Eugene  Strode,  trustees  as 
aforesaid,  and  the  smvivor  of  them,  or  his 
executors  or  administrators,  shall  sell  and  dis- 
pose of  said  lot  and  Its  appurtenances,  and 
divide  the  proceeds  equally  among  the  children 
of  Bald  James  M.  Strode,  the  issue  of  his  mar- 
riage with  said  Mary  B.  Strode,  share  and 
Share  alike;  and  upon  making  sale  as  aforesaid 
the  said  Ellas  Bayliss  and  Eugene  Strode,  and 
the  Burvivca'  of  them,  or  the  executor  or  ad- 
ministrator of  said  survivor,  are  authorized  to 
make  and  execute  a  deed  or  deeds  of  convey- 
ance In  due  form  of  law  for  said  premises." 
Ellas  Bayliss  and  Eugene  Strode  entered  into 
possessicm  of  the  premises,  and  assumed  the 
execution  of  the  trust  Edward  Strode  died 
in  1850,  unmanled,  and  leaving  no  children. 
Mary  E.  Strode,  afterwards  Barker,  died  in 
1854  or  1855.  Eugene  Strode  died  in  Septem- 
ber, 1871,  leaving,  him  surviving,  his  widow 
and  five  children.  And  upon  a  bill  filed  in  the 
circuit  court  of  C!ook  county  on  June  6,  1873, 
a  decree  was  entered  on  February  18,  1874, 
by  which,  among  other  things,  Bayliss  was  re- 
moved as  trustee,  and  Qeorge  W.  Strode  and 
William  Hausbrough  appointed  trustees,  with 
the  same  powers  and  rights  that  had  originally 
been  given  to  Ellas  Bayliss  and  Eugene  Strode 
by  the  deed  from  James  M.  Strode.  On  May  8, 
1874,  Mary  B.  Strode,  widow  of  James  M.  Strode, 
then  deceased,  Sally  J.  Strode,  widow  .and  dev- 
isee of  Eugene  Strode,  deceased,  George  W. 
Strode  and  his  wife,  Fanny  Strode  Charles  and 
her  husband,  James  H.  Strode  and  his  wife,  and 
William  Hausbrough  and  George  W.  Strode, 
trustees,  mortgaged  the  lot  to  Robert  G.  Wa- 
terston  to  secure  the  sum  of  $26,000,  with  In- 
terest at  9  per  cent  per  annum.  The  moneys 
arising  from  the  mortgage  were  in  part  used 
in  paying  ofC  prior  mortgages  given  for  money 
borrowed  for  making  repairs  on  the  premises 
and  for  rebuilding  after  the  great  fire,  and  in 
part  used  tar  making  further  improvements 
on  the  lot  This  Waterston  mortgage  wasfore- 
doeed  in  the  circuit  court  in  1878,  and  the  lot 
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struck  off  and  sold  by  the  master  In  cliancery 
to  the  mortgagee;  and  In  1879,  the  property 
not  being  redeemed,  a  deed  was  executed  to 
Waterston.  On  Pebraary  20,  1891,  Waterston 
and  wife  conveyed  the  premises  In  questlcm  to 
Leander  J.  McCormick  for  and  in  considera- 
tion of  the  sum  of  $85,000.  Waterston  had 
gone  into  possession  of  the  property  at  the 
date  of  the  deed  from  the  master;  and  he  held 
possession  by  his  tenants  until  he  scdd  to  Mc- 
Cormick, and  delivered  possession  to  him. 
Mary  B.  Strode,  the  wife  and  widow  of  James 
M.  Strode,  had  died  on  November  27,  1878; 
and  Sally  J.  Strode,  widow  and  devisee  of  Eu- 
gene Strode,  departed  this  life  June  11,  1880. 
After  the  sale  and  conveyance  of  the  lot  by  Wa- 
terston to  McCormick,  and  on  October  17, 1891, 
Ohartes  B.  Strode,  Thomas  F.  Strode,  Fannie 
O.  Strode,  Bessie  B.  Strode,  and  Sallie  M.  Pen- 
nebaker,  the  five  children  of  Eugene  Strode  and 
Sally  J.  Strode,  both  deceased,  filed  in  the  su- 
perior court  of  Cook  county  this  bill  now  be- 
fore us.  They  claim  to  be  the  equitable  own- 
en  of  an  undivided  one-flfth  interest  in  the 
lot,  and  the  prayer  of  the  bill  is  for  a  deed 
for  said  one-flfth  of  the  lot  from  Hausbrongh 
and  George  W.  Strode,  the  trustees,  and  for  a 
partition,  if  one  can  be  had,  and,  if  not,  then 
for  a  sale  of  the  premises;  and  also  for  an 
account  of  profits  and  for  general  relief.  The 
canse  was  heard  In  the  superior  court  upon 
the  pleadings  and  proofs  and  the  report  of  the 
master  and  the  exceptions  thereto.  The  court 
found  that  the  title,  both  legal  and  equitable, 
to  said  premises,  is  in  Leander  J.  McCormick, 
one  of  the  defendants,  and  that  the  complain- 
ants have  no  interest  therein;  and  it  dismiss- 
ed the  bill  for  want  of  equity.  Thereupon  this 
appeal  was  taken. 

The  lot  on  Randolph  street  was  conveyed 
by  James  M.  Strode  to  the  trustees  In  trust 
that  they  should,  during  the  lifetime  of  Mary 
B.  Strode,  collect,  take,  and  receive  all  rents, 
issues,  and  profits  whicu  might  accrue  from 
the  lot  and  its  appurtenances  for  the  sole  use 
and  benefit  of  said  Mary  B.  Strode,  and  that 
at  her  death  they  should  sell  and  dlsx>ose  of 
said  lot  and  its  appurtenances,  and  divide 
the  proceeds  equally  among  the  children  of 
said  James  M.  Strode,  the  Issue  of  his  mar- 
riage with  Mary  B.  Strode,  share  and  share 
alike.  It  Is  to  be  noted  that  by  this  deed  of 
July  11,  1846,  neither  the  lot  nor  any  Interest 
therein,  either  vested  or  contingent,  was  con- 
veyed to  tne  children  of  the  grantor.  The 
direction  was  that  the  trustees  should  sell 
and  dispose  of  the  lot,  and  divide  the  pro- 
ceeds among  the  children.  Equity  regards 
that  as  actually  done  which  ought  to  be  done, 
and  in  accordance  with  this  principle  money 
is  sometimes  regarded  as  land  and  land  as 
money.  The  doctrine  is  that  every  person 
claiming  property  under  an  instrument  di- 
recting its  conversion  must  take  it  in  the 
character  which  that  instrument  has  im- 
pressed upon  it,  and  Its  subsequent  devolution 
and  disposition  will  be  governed  by  the  rules 
applicable  to  that  species  of  property.    Baker 


V.  Oopenbarger,  IS  III.  103;  Jennings  ▼.Smttli, 
29  m.  116;  Rankin  v.  Rankin,  36  lU.  298; 
Germain  v.  Baltes,  113  HI.  29;  In  re  Cor- 
rlngton,  124  lU.  363,  16  N.  B.  252;  Ebey  t. 
Adams,  135  BL  80,  25  N.  B.  1013.  It  is  true 
that,  where  land  la  directed  to  be  s(dd,  and 
the  proceeds  distributed,  the  beneficiaries  of 
the  fund  thus  to  be  raised  may  elect  to  take 
the  land  itself;  but  such  election,  to  avail, 
must  be  the  act  of  all  the  benefldariet. 
Baker  v.  Copenbarger,  supra;  Bbey  ▼.  Ad- 
ams, supra.  And  here  there  is  no  claim  that 
all  the  children  who  became  entitled  to  share 
in  the  distribution  on  the  death  of  Mary  R 
Strode  ever  attempted  to  make  such  an  elec- 
tion. The  conclusion  must  therefore  be  that 
Eugene  Strode,  the  ancestor  and  devisor  at 
appellants,  never  took  any  Interest,  either 
vested  or  contingent,  in  the  lot  and  its  i^ 
pnrtesiances. 

And  the  further  conclusion  must  be  that 
Eugene  Strode  not  only  took  no  Interest  in 
the  lot,  but  never  took  a  vested  Into'est,  un- 
der and  by  virtue  of  the  deed  made  by  his 
father,  in  the  proceeds  of  the  sale  of  such 
lot  and  its  appurtenances.  It  was  provided  In 
the  deed  that  at  the  death  of  Mary  B.  Strode 
the  trustees  should  sell  and  dispose  of  the 
lot  and  its  appurtenances,  and  divide  the  pro- 
ceeds equally  among  the  children  of  said 
James  M.  Strode  who  were  the  issue  of  bis 
marriage  with  said  Mary  B.  Strode,  share 
and  share  alike.  As  we  have  already  seen, 
Mary  B.  Strode  did  not  die  until  November 
27,  1878;  and,  as  we  have  also  seen,  three  of 
the  six  children  of  the  marriage  ox  .lames  M. 
and  Mary  B.  Strode  departed  this  life  prior 
to  that  date.  Edward  Strode  died  in  ISSO, 
Mary  E.  Strode,  afterwards  Barker,  In  1854 
or  1855.  and  Eugene  Strode  In  1871.  There 
is  to  be  found  in  the  deed  no  direct  gift  or 
grant  to  the  children  of  the  grantor.  The 
deed  simply  directs  the  trustees  that  at  the 
death  of  Mary  B.  Strode  they  shall  sell  the 
lot,  and  divide  its  proceeds  equally  among 
the  children  of  the  grantor.  Wnen  the  time 
appointed  for  the  sale  and  distribution  ar- 
rived. In  1878,  there  were  only  three  chD- 
dren  surviving,— 1.  e.  George  W.  Strode,  James 
H.  Strode,  and  Fanny  E.  Charles,— and  these 
three  children,  and  they  only,  were  wllhim 
the  description  of  those  among  whom  the 
division  was  to  be  made.  No  one  other  than 
a  person  who  could  at  the  time  ot  the  death 
of  Mary  B.  Strode  predicate  of  himself  or 
herself  that  he  or  she  was  one  of  the  chil- 
dren of  James  M.  Strode,  and  issue  of  his 
marriage  with  Mary  B.  Strode,  could  right- 
fully claim  anything  under  and  by  virtue  of 
the  deed.  It  appears  from  the  record  that 
the  grantor  in  the  deed  was  a  lawyer,  and 
therefore  all  the  stronger  is  the  presumpiton 
that  would  prevail  without  this  circumstance, 
—that  he  knew  full  well  the  names  of  the 
children  bom  of  his  marriage,  and  that  when 
he  did  not  name  them,  or  make  any  direct 
gift  or  grant  to  them,  or  either  of  them, 
either  antecedent  or  subsequent  to  the  direc- 
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tionB  to  tlie  trnstees,  but  Bfanplr  diiected 
the  trustees,  at  the  death  of  his  wife,  to 
make  division  of  a  designated  fun(1  among 
hla  "children,"  the  issue  of  his  marriage,  he 
contemplated  the  contingency  of  a  death  or 
deaths  before  the  time  of  distribution.  An 
estate  Is  vested  in  interest  when  there  is  a 
present  fixed  right  of  future  enjoyment;  and 
an  estate  is  contingent  when  a  right  of  enjoy- 
ment Is  to  accrue  on  an  event  which  Is  du- 
bious and  uncertain.  Tliat  whicdi  Bugene 
Strode,  the  father  of  these  appellants,  took 
under  the  deed  of  July  11. 1846,  was  a  contin- 
gent remainder  in  the  proceeds  of  the  sale 
and  disposition  of  the  lot  and  its  appurte- 
nances, and  his  right  was  contingent  upon 
his  BurvlTlng  the  date  of  the  death  of  his 
mother,  Mary  B.  Strode,  at  which  ume  the 
property  was  to  be  sold  by  the  trustees,  and 
the  proceeds  divided  among  "the  children" 
of  the  grantw.  If  he  had  survived  the  event 
of  hla  mother's  death,  then  his  right  to  share 
in  the  division  of  the  proceeds  of  the  lot 
would  have  vested  and  taken  effect  botli  in 
Interest  and  in  possession;  but,  as  that  con-, 
tlngency  did  not  happen,  his  contingent  re- 
mainder was  defeated  by  his  dying  seven 
years  prior  to  the  death  of  his  mother.  The 
condnslon  must  therefore  be  that  *h»  ad.lu- 
dlcatlon  of  the  superior  court  that  the  heirs 
and  devisees  of  Eugene  Strode,  decea.4ed, 
complainants  in  that  court  and  appellants 
here,  have  no  right  or  interest  whatever  either 
in  the  lot  or  In  the  proceeds  to  be  derived 
from  its  sale,  is  correct,  and  free  from  error. 
Among  the  numerous  cases  that  sustain  'be 
view  we  have  taken  of  this  controversy  are 
the  following:  Leake  v.  Robinson,  2  Mer. 
863;  Batsford  v.  Kebbell,  3  Yes.  383;  NlooU 
V.  Scott,  99  HI.  529;  Howe  v.  Hodge,  152  111. 
252,  38  N.  B.  1063;  Kingman  v.  Harmon,  181 
ni.  171,  23  N.  B.  430;  McCartney  v.  Osbum, 
U8  Bl.  403,  9  N.  B.  210;  Blatchford  v.  New- 
berry, 99  nL  11.  Putting  our  decision  upon 
the  ground  we  do,— that  under  the  deed  of 
trust  SiUgene  Strode  took  no  vested  interest 
either  in  the  lot  or  In  the  proceeds  of  the  sate 
of  the  lot— all  occasion  is  obviated  for  exam- 
ining either  as  to  the  power  of  the  trustees 
under  the  deed  of  trust  to  execute  the  mort- 
gage to  Waterston,  or  as  to  the  irower  of 
Sally  J.  Strode,  under  the  will  of  Bugene 
Strode,  her  deceased  husband,  to  bind  the 
Intwests  of  her  clilldren,  the  appellants,  hr 
Joining  in  the  execution  of  that  mortgage, 
or  as  to  the  bar  of  the  statutes  of  limitation. 
For  the  reasons  stated  herein  the  decree  be- 
low is  affirmed.   Affirmed. 

(158  III.  660) 

DOSS  V.  PE0PLB.1 

(Supreme  Court  of  IlUnoia.     Nov.  4,  1885.) 

Larckht— Chiminal  Law— Vbrdiot. 

1.  One  who  obtains  money  from  another  on 

the  prelense  that  he  will  bet  it  for  him  on  a  race, 

1  Reported  by  LonU  Boisot,  Jr.,  Esq.,  of  the 
Chicago  bar. 


which  he  pretends  to  do,  and  converts  the  money 
to  hla  own  ose,  la  guilty  of  larceny. 

2.  Where  there  Is  no  evidence  tending  to 
show  that  a  defendant  is  under  age,  the  jury  need 
not  find  tiis  age  in  their  verdict.  Sullivan  v. 
People.  40  N.  E.  288,  156  lU.  94,  foUowed. 

Error  toclrcuit  court,  Jackson  county;  Oliver 
A.  Harker,  Judge. 

Indictment  of  Samuel  Doss  for  grand  lar- 
ceny. Defendant  was  convicted,  and  he  brings 
errw.    Afibmed. 

A.  B.  Garrett  and  W.  A.  Schwartz,  for  plain- 
tiff in  error.  Maurice  T.  Maloney,  Atty.  Gen,, 
and  John  M.  Herbert,  State's  Atty.  (T.  J.  Sco- 
fleld,  and  M.  L.  Newell,  of  counsel),  for  the 
People. 

GARTER,  J.  The  plalntUt  in  error  was 
convicted  at  the  January  term,  1895,  of  the 
drcnit  court  of  Jackson  county,  ot  the  larceny 
of  $630,  the  money  of  one  John  Devlne,  and 
sentenced  to  Imprisonment  In  the  penitentiary 
for  the  term  of  five  years.  The  evidence  show- 
ed that  he  went  to  GhestM'  some  time  in  No- 
vember, 1894,  when  he  got  acquainted  with 
Devine,  a  saloon  keeper,  and  that,  after  an 
acquaintance  of  about  two  weeks,  Devine  put 
$50  in  his  bands  to  bet  en  a  foot  race  which 
Doss  said  was  to  come  off  at  Pinckneyvllle, 
but  which  for  some  reaaon  was  put  oS,  and 
mn  at  Murphysboro,  on  December  4th.  De- 
vine  went  with  Doss  to  Mnrphysboro,  and  on 
Doss*  representations  that  they  would  bet  the 
money  on  one  Langdon,  who  Does  said  was  a 
very  fast  runner,  and  woold  be  sure  to  win, 
Devine  placed  $480  more  in  the  hands  of  Doss 
to  put  up  on  the  race.  Doss  said  he  would  have 
to  put  up  $600,  but  that  they  would  so  fold 
the  $630  as  to  count  $600.  They  did  so,  and 
pinned  it  together.  At  MurphysbcHti  they  met 
Langdon  and  Simpson,  ^^lo  were  the  runners, 
and  one  Kiplinger,  who  acted  as  stakeholder, 
and  one  Walker  or  Hughes.  The  whole  par- 
ty proceeded  to  the  place  where  the  race  was 
to  be  run,  and  stxne  envelopes  were  placed  in 
Kiplinger's  imnds,  which  he  testifled  he  did 
not  open,  but  that  Doss  put  only  $20  in  his 
bands,  and  the  evidence  falls  to  show  that  any 
money  was  put  up  against  the  money  of  De- 
vine.  The  race  came  off,  and  Simpson,  not 
Langdon,  won.  Kiplinger  turned  over  the  en- 
velopes to  Simpson,  and  the  parties  separated. 
Doss  professing  to  be  very  angry  with  Lang- 
don for  losing  the  race.  Doss  and  Kiplinger 
met  outside  of  town,  where  the  latter  was  ar- 
rested, but  Doss  ran  away,  and  escaped.  Hen- 
ry Lipe  testifled  that  he  was  driving  along 
the  road  about  two  mUes  southwest  of  Mur- 
physboro when  the  defendant  and  another 
man  came  up;  that  the  defendant  bad  been 
running,  and  bad  a  handkerchief  with  con- 
siderable money  tied  up  in  it,  and  said  to  wit- 
ness, "We  have  skinned  a  couple  of  ducics;" 
that  defendant  gave  the  other  man  a  couple 
of  bills  from  the  roll,  and  told  him  to  go  back, 
and  then  got  in  the  wagon  with  witness,  and 
rode  with  him  about  three  miles,  and  told 
him  he  was  making  his  way  to  the  river,  where 
I  he  wanted  the  witness  to  take  liim.    Witness 
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declined,  bat  gave  him  tbb  narbes  of  otfaieito  <ia 
the  road.  He  found  a  man  who  took  him  to 
the  river,  for  which  he  paid  $5,  and  to  whom 
he  made  statements  similar  to  those  made  to 
Upe.  KipUnger  testified  that  he  got  $40  Of 
the  money,  and  that  Doss  told  him  he  liad 
given  lAngdon  $85,  and  Simpson  $25.  Klp> 
linger  was  in  jail  for  the  same  offense,  and 
had  previously  testified  to  a  contrary  state  of 
facts.  Plaintiff  in  error  testified  that  he  bet 
Devlne's  money  in  good  faith,  and  lost  it,  to- 
gether with  $200  of  his  own  money,  and  other 
evidence  was  given  tending  In  some  degree 
to  exculpate  him;  but  the  Jury  were  doubt- 
less satisfied  from  the  evidence,  and  in  this, 
we  think,  they  were  fully  Justified,  that  the 
foot  race  and  pretended  wager  were  a  mere 
sham,  gotten  up  and  manipulated  to  swindle 
Bevine  out  of  his  money,  and  that  plaintiff, 
in  «Tor  obtained  the  money  in  question  from 
Devine,  not  for  the  purpose  of  really  wagering 
it  on  the  result  of  the  race^  for  Devine,  but 
to  felonloody  convert  it  to  his  own  use,— to 
steal  it  The  Jury  wore  warranted  in  finding 
that  possession  of  the  money  was  fraudulently 
obtained  by  plaintiff  in  error,  with  the  felonl< 
ous  intent  on  his  part,  when  he  received  it, 
to  convert  It  to  his  own  use,  and  that  Devine, 
when  he  gave  him  the  money,  intended  to 
part  with  his  possession  merely,  and  not  with 
his  title,  relying  on  plaintifT  In  error  to  dis- 
pose of  It  as  agreed  np<m  for  his  (Devlne's) 
benefit  It  is  the  settled  law  of  this  state  that 
this  offense  is  larceny.  Murphy  v.  Pe<^Ie, 
104  IlL  628;  Kibs  v.  People.  81  BL  599;  Stin- 
son  V.  People,  43  IlL  397;  Welsh  v.  Peoide, 
17  III.  339;  Johnson  v.  People,  113  111.  99; 
Moore,  Cr.  Law,  {  496.  Analogous  rulings 
elsewhere  may  be  found  in  the  cases  referred 
to  in  Murphy  v.  People,  supra. 
I  The  jury  were  fairly  instructed  as  to  the  law 
of  the  case,  and  plaintiff  In  error  has  no  just 
cause  to  complain  that  his  rights  were  not 
fully  protected  by  the  court  It  is  now  In- 
sisted that  the  conviction  was  erroneous  be- 
cause the  Jury  did  not  find  in  the  verdict  tlie 
age  of  the  accused.  No  proof  was  introduced 
on  the  trial  to  show  that  he  was  under  21 
years  of  age,  but  the  evidence  all  tended  to 
prove  that  he  was  consideiably  over  that  age. 
It  was  not  necessary  for  the  Jury  to  find  his 
age  in  their  verdict  Sullivan  v.  People,  156 
lU.  94,  40  N.  E.  288.  The  judgment  of  the 
circuit  court  will  be  afllrmed.  Judgment  af- 
firmed. 


(158  IlL  56) 

McDEARMON  et  al.  v.  BURNHAM.i 
(Supreme  Court  of  Illinois.    Oct.  11,  1896.) 
Statptk  op  Fradds— Trusts— Laches. 
1.  A  verbal  statement  by  a  purchaser  of  land 
at  foreclosure  sale,  that  he  boys  it  for  the  bene- 
fit of  another,  is  ineffective,  under  the  statute 
of  frauds,  to  create  a  trust  in  favor  of  the  lat- 
ter. 

1  Reported  by  Louis  Boisot,  Jr.,  Esq.,  of  the 
Chicago  bar. 


2.  An  nnexplained  delay  of  14  years  in  as- 
serting an  equitaole  title   to   land   constitntes 

laches. 

Error  to  circuit  court.  Cook  county;  O.  H. 
Horton,  Judge. 

BUI  by  Dyer  N.  Bumtaam  against  Samuel 
H.  McDearmon  and  others  to  quiet  title. 
Complainant  obtained  a  decree.  Defendants 
bring  error.    Affirmed. 

A  blU  In  chancery  under  the  burnt  records 
act  was  filed  In  this  case  in  December,  1800, 
by  Dyer  N.  Bumham,  alleging  that  he  was 
the  owner  of  the  N.  E.  %  secticm  13,  town- 
ship 42  N.,  range  12  E.,  third  P.  M.,  in  Cook 
county.  A  large  number  of  defendants  were 
made  parties  to  this  bill,  among  them  Sam- 
uel H.  McDearmon,  ancestor  of  platntlffa  in 
error.  The  bill  alleged  destruction  by  fire  of 
fbe  records,  that  about  75  deeds  and  mwt- 
gages  described  are  clouds  upon  complain- 
ant's title,  and  that  they  be  set  aside,  and  b« 
declared  noli  and  void,  and  that  title  be  c«mi- 
flrmed  and  established  In  the  com^ainant 
McDearmon  filed  an  answer,  setting  up  title 
In  himself.  Subsequently  be  filed  a  cion  petlr 
tkm,  asking  affirmative  relief.  THie  facts,  as 
they  are  deduced  from  the  pleadings  and  tlie 
preponderance  of  the  evidence,  show  that 
In  1872  the  legal  title  to  this  quarter  section, 
which  was  called  the  "Skokle  Lot,"  was  held 
l>y  Oscar  B.  Blake  In  trust  for  Samuel  H. 
McDearmon.  In  June,  1872,  Blake  and  Mc- 
Dearmon secured  from  Bumham  a  $4,000 
loan  for  three  years,  executing  their  notes 
and  a  mortgage  on  the  Skokle  lot  The 
amotmt  of  this  mortgage  was  about  the  full 
value  of  the  land  at  that  time.  AI>out  half 
the  proceeds  of  this  loan  went  to  Blake,  on 
account  of  some  Indebtedness  due  him,  and 
the  balance  to  McDearmon.  In  May,  1874, 
Blake  secured  an  individual  loan  from  Bum- 
ham of  $4,000,  executing  his  note,  due  in  two 
years,  with  a  mortgage  on  50  feet  on  South 
Park  avenue,  known  as  the  "Cottage  Prop- 
erty," and  which  belonged  to  Blake.  About 
January,  1875,  Bnrnbam,  believing  that  the 
Skokle  property  was  not  so  valuable  as  he 
had  supposed,  requested  Blake  to  write  to 
McDearmon,  w1k>  had  removed  to  Michigan. 
Shortly  afterwards  he  came  to  Chicago,  and 
arranged  to  sell  to  one  Ward  and  Ruth  R. 
Eddy  140  acres  of  the  land,  at  $150  per  acre, 
or  $21,000.  The  purchasers  paid  no  part  in 
cash,  however,  but  the  entire  purchase  mon- 
ey was  evidenced  by  notes.  At  the  request 
of  McDearmon,  Blake  executed  deed  to 
Ward  and  Eddy,  and  they  executed  notes, 
payable  to  Blake,  and  secured  by  deed  of 
trust  on  the  140  acres,  to  L.  Barber,  trustee. 
Bumham  executed  releases  for  the  140  acres 
sold,  releasing  it  from  any  lien  of  his  $4,000 
trust  deed.  Bumham  also  purchased  $4,500 
of  the  Ward  and  Eddy  purchase  money 
notes,  and  payment  of  them  was  guarantied 
by  Blake  and  McDearmon.  The  balance  of 
$16,500  of  these  notes  were  assigned  to 
Bumham  as  collateral  security  for  the  orig- 
inal $4,000  loan  on  the  Skokle  property,  and 
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to  Indemirify  Itlxd  for  releasing  the  140  acreK. 
Word  and  Eddy  ^bdlvided  part  of  this  land 
Into  Hlltabidle'8  addition,  Glencoe,  and  made 
coDTeyanoes  to  about  100  grantees,  who  con> 
Btituted  most  of  the  defendants  in  the  orig- 
inal bin  filed  In  this  case.  Neither  Ward  nor 
Eddy  paid  any  part  of  the  notes  given  for 
their  purchase  money,  and  on  August  2, 
'187Q,  the  trust  deeds  were  foreclosed  by  Bar- 
ber, the  trustee,  on  the  140  acres.  Bumham, 
McDearmon,  and  Blake  were  present  at  the 
sale,  and  this  140  acres  of  tlie  Skokle  lot  were 
sold  to  Bumham  for  $4,200.  At  this  time 
the  total  indebtedness  of  Blake  and  McDear- 
mon to  Burnham  on  account  of  the  CKriglnal 
H.OOO  and  accumulated  interest,  the  three 
Ward  and  Eddy  notes,  indorsed  and  sold  by 
them,  with  interest,  amounted  to  nearly  $10,- 
000.  McDearmon,  then  a  resident  of  Michi- 
gan, was  In  Chicago  on  tliis  dt^,  attending 
tlie  sole,  and  Bumham  presented  an  item- 
ized statement  of  amoimt  due  to  him.  On 
this  same  day  Blake  and  wife  executed  a 
warranty  deed  to  Burnham  for  the  remain- 
ing 20  acres  of  the  Skokie  lot,  on  which 
Burnbam's  $4,000  trust  deed  was  still  a  lien. 
Bumham  on  that  day,  by  virtue  of  the  Blake 
deed  last  mentioned,  and  the  trustee's  deed 
from  Barber,  held  title  to  100  acres  of  the 
Skokle  lot.  By  deed  dated  August  S,  1876, 
recorded  October,  1876,  Bumham  conveyed 
the  160  acres  to  Blake  for  a  consideration  of 
46,000,  taking  Blake's  note,  dated  August  3d, 
for  the  entire  amount  secured  by  trust  deed 
on  the  Skokie  lot  to  J.  F.  Goddard,  trustee. 
Blake  also  executed  another  note  for  $4,000, 
bearing  sanie  date,  and  secured  by  deed  of 
trust  of  56  lots,  his  individual  property, 
known  as  the  "Semple  Property."  Bumham 
turned  over  to  Blake  the  18  Ward  and  Bddy 
notes  at  the  time,  taking  his  receipt  there- 
for. This  left  Bumham  holding  of  Blake's 
paper  $6,000  on  the  Skokle  lot,  $4,000  on  the 
Cottage  property,  and  f  4,000  on  the  Semple 
property.  Blake  appears  to  have  been  unar 
ble  to  meet  his  obligations,  and  in  June, 
1878,  for  an  expressed  consideration  of  $7,- 
T60,  he  and  his  wife,  by  warranty  deed,  con- 
veyed to  Bumham  the  Cottage  property. 
On  August  5, 1879,  there  being  default  in  the 
payment  of  the  $6,000  Skokie  loan  and  $4,- 
000  loan  on  Semple  property,  Blake  and  wife 
executed  warranty  deed  to  Bumham.  for 
both  the  Skokie  and  .Semple  property,  and 
received  back  his  $6,000  and  $4,000  nates  and 
trust  deeds. 

It  is  not  entirely  clear  from  the  record 
what,  if  any,  conversations  or  dealings 
passed  between  McDearmon  and  Burnham 
.for  the  14  years  following  the  Barl>er  trust 
sale  in  1876,  or  whether  they  ever  bad  any 
conversation.  Following  1879,  Bumham  re- 
ceived no  interest  from  any  source  on  his 
money  Invested  in  the  Skokle  property,  paid 
the  annual  taxes,  executed  leases  to  tenants, 
and  collected  some  small  buq>b  as  rents  each 
year.  The  land  was  mostly  a  marsh  or 
swamp,  covert  a  poit^on  of  each  year  with 


water.  In'  1880  McDearmon  made  seveHd 
calls  on  Bumham,  in  the  course  of  a  few 
days,  and,  without  claiming  any  interest  in, 
or  right  of  redemption  in,  the  land,  proposed 
to  purchase  it,  and,  falling,  made  some 
threats  of  litigation.  In  the  summer  of  1890 
McDearmon  procured  a  deed  from  Blake  for 
the  Skokie  lot  and  Semple  and  Cottage  prop- 
erties, and,  by  his  cross  petition  filed  in  this 
cause,  alleged  that  Blake  held  title  to  the 
Skokie  lot  as  a  trustee  for  cross  petitioner, 
of  which  Bumham  had  notice;  that  at  the 
sale  by  Barber,  trustee,  his  property  was  bid 
in  by  Bumham  with  the  understanding  that 
he  should  convey  It  to  Blake,  who.  should 
hold  it  as  trustee  for  McDearmon,  as  before; 
that  from  1874  to  1880  he  had  frecpient  con- 
versations with  Bumham,  and  was  assured 
by  him  that  all  rights  of  redemption  in  the 
Skokle  lot  were  continued,  and  that  he  had 
no  knowledge  of  the  conveyance  from  Blake 
to  Bumham  of  August  5,  1879,  until  some 
time  in  the  year  1890;  and  that  such  deed 
was  obtained  by  misrepresentation,  oppres- 
sion, etc.  It  further  alleges  that  at  the  time 
of  the  conveyance  of  the  Cottage  and  Sem- 
ple properties  by  Blake  the  value  thereof 
was  largely  in  excess  of  the  consideration 
expressed,  and  that  Bumham  had  made  va- 
rious promises  of  the  right  to  redeem.  Pe- 
titioner McDearmon  in  cross  petition  offers 
to  pay  Boniham  any  amount  that  may  be 
found  due  to  effect  a  redemption,  and  asks 
that  Bumham  reconvey  to  him.  An  amend- 
ed cross  petition  was.  subsequently  filed, 
and,  on  the  issues  being  made  up,  the  cause 
was  referred  to  Walter  Butler,  master  in 
chancery,  to  take  proof  and  report  conclu- 
sions. The  master  reported  adversely  to  Mc- 
Dearmon on  the  cross  petition,  finding  that 
on  August  2,  1S7S,  McDearmon  had  no  eq- 
uity of  redemption  in  the  premises  which 
was  capable  of  being  indefinitely  extended, 
the  equity  of  redemption,  except  as  to  the 
20  acres,  being  in  Ward  and  Eddy,  and  that, 
as  against  McDearmon,  Burnham  Is  seized 
in  fee  simple  abscdute  of  said  M.  m.  %  sec- 
tion; that  as  to  settlements  and  deeds  made 
between  Blake  and  Bumham  as  to  Blake's 
individual  property,  described  as  "Cottage 
and  Semple  Property,"  they  are  not  material 
In.the  case.  The  circuit  court  on  hearing 
overruled  all  exceptions  to  the  master's  re- 
port, and  rendered  a  decree  based  on  the 
substantial  facts  therein  found,  dismissed 
the  cross  petition  and  amended  cross  peti- 
tion of  McDearmon,  and  confirmed  and  es- 
tablished the  title  to  N.  B.  %  secUon  13,  etc., 
in  Dyer  N.  Bumham,  in  fee  simple,  as 
prayed  for  In  the  original  bill.  From  this 
decree  of  the  circuit  court  of  Cook  county 
the  writ  of  error  is  prosecuted  to  this  court 
0.  M.  Hardy,  for  plaintiffs  in  error.  Bum- 
ham &  Baldwin,  for  defendants  In  error. 

PHILLIPS,  J.  (after  stating  the  facts).  It 
is  clear  from  this  record  that  about  1872 
Blake  had  the  title  to  the  Skokle  lot  in  ques- 
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tton  as  tniatee  for  Samuel  H.  McDearmon, 
and  It  Is  also  apparent  that  Dyer  N.  Bom- 
bam  had  knowledge  of  the  fact  that  Mc- 
Dearmon had  an  Interest  of  some  character 
In  the  land.  One  of  the  questions  suggest- 
ed, therefore,  Is  whether  or  not,  under  the 
settlements  and  conveyances  of  August  2, 
1876,  and  August  5,  1879,  Bnmham  became 
seised  of  the  title  to  this  160  acres  in  trust 
for  McDearmon,  and  the  latter  had  the  right 
of  redemption.  The  original  loan  of  14,000 
procured  by  these  parties  was,  according 
to  the  evidence,  about  as  much  as  this  land 
was  worth.  McDearmon  says  that  when  he 
wanted  title  transferred,  he  simply  directed 
Blake  to  make  deeds.  By  this  arrangement 
Ward  and  Eddy  obtained  absolute  title  to 
the  140  acres,  and  Bumham  invested  addi- 
tional money  by  the  purchase  of  three  of 
these  purchase-money  notes.  At  the  tiine  of 
the  foreclosure  of  the  Ward  and  Eddy  trust 
deeds,  Bumham  held  all  the  notes  belong- 
ing thereto.  At  this  sale  he  had  the  same 
right,  if  he  was  in  any  way  dissatisfied  with 
his  securities,  to  become  an  absolute  pur- 
chaser, and  acquire  title  to  this  140  acres,  as 
he  would  have  to  foreclose  his  own  trust 
deed  in  case  of  default,  and  become  a  pur- 
chaser. The  consideration  paid  was  ade- 
quate, as  Bumham's  Indebtedness  at  the 
time  was  nearly  $10,000,  and  the  preponder- 
ance of  the  evidence  Is  that  the  land  was 
only  worth  $25  to  $30  per  acre.  Under  the 
Barber  foreclosure,  therefore,  Bumham  be- 
came the  purchaser,  and  received  trustee's 
deed  from  Barber.  By  this  conveyance, 
which  was  a  sale  of  equity  of  redemption  by 
Ward  and  Eddy  only,  Bnmham  became 
seised  in  fee  of  the  title  to  140  acres  of  the 
Skokie.  It  is  urged  that  In  buying  he  was 
acting  for  McDearmon,  and  agreed  that  he 
would  buy  it  for  McDearmon's  benefit  The 
latter  says  that  this  verbal  statement  was 
made  by  Burnham  at  the  time  and  place  of 
the  Barber  sale,  in  the  presence  of  himself 
and  Blake.  Blake  does  not  testify  to  it,  and 
Bnmham  denies  It.  Irrespective  of  that, 
however,  the  plea  of  the  statute  of  frauds 
is  Interposed  in  the  cross  petition.  It  is  not 
alleged  that  such  promise  or  agreement  was 
evidenced  by  any  memorandum  In  writing. 
The  statute  of  frauds  was  therefore  a  bar 
to  any  relief  as  to  the  140  acres.  Lawson  r. 
Lawson,  117  lU.  100,  7  N.  B.  84;  Rogers  v, 
Simmons,  55  lU.  76;  Lantry  v.  Lantry,  51 
IlL  458;  Hovey  v.  Holcombe,  11  111.  660. 
Buraham,  therefore,  took  title,  under  the 
Barber  conveyance,  to  the  140  acres  free  and 
clear  of  any  equitable  claim  on  the  part  of 
McDearmon. 

On  the  same  day  as  the  Barber  sale, 
Blake  and  wife  conveyed  the  remaining  20 
aci-es  to  Bumham,  and  it  is  alleged  |)y  Mc- 
Dearmon that  it  was  done  secretly,  and 
without  his  knowledge  or  consent  There  is 
not  anything  in  this  record  that  casts  any 
suspicion  on  the  good  faith,  honesty,  and 
integrity  of  Blake  during  the  years  of  his 


management  and  contr<d  of  tlils  tnimction. 
On  the  day  the  deed  to  this  20  acres  was 
executed  by  Blake,  McDearmon  bad  come 
down  from  Michigan,  and  was  Btopi>ing:  as 
a  guest  at  Blake's  house.  Bumham  bad 
presented  a  statement,  showing  the  amonnt 
of  the  Indebtedness  to  be  in  excess  of  the 
value  of  the  land.  If  Blake  had  desired  to 
keep  secret  from  his  friend  McDearmon  the 
fact  that  he  and  his  vtrife  were  conveying 
away  this  20  acres,  he  would  hardly  have 
selected  this  particnlar  day  to  execute  it 
The  only  reasonable  presumption  to  be  de- 
cided from  the  tacts  and  circumstances  is 
that,  in  making  the  settlement  with  Bnm- 
ham, Blake  executed  this  deed  under  the 
verbal  direction  of  McDearm<Mi,  as  he  had 
on  occasions  before  this  executed  the  Ward 
and  Eddy  deeds.  Bumham,  however,  after 
acquiring  title,  reconveyed  the  Skokie  100 
acres  back  to  Blake,  and  gave  every  iyppoe- 
tunity  for  payment  as  he  accepted  Blake's 
notes  and  trust  deed  for  $6,000,  due  in  three 
years,  and  the  payment  of  that  amount 
would  have  left  Skokie  free  and  clear  of 
incumbrance.  In  1879  Blake  was  involved 
to  such  an  extent  that  be  could  not  meet 
his  obligations.  By  an  agreement  which  Blake 
says  was  satisfactory  to  him  his  indebted- 
ness to  Bumham  was  itarceled  out  on  ibe 
respective  properties,  and  he  executed  to 
Bumham  warranty  deed,  first  to  the  Cot- 
tage iffoperty,  and  laXee  to  the  Semple  and 
Skokie  properties,  on  which  latter  tract 
Bumham  still  held  the  trust  deed  for  f6,000 
and  accumulated  interest  The  recwd  shows 
that  the  consideration  thus  paid  was  ade- 
quate, and  was  about  what  the  properties 
were  actually  worth  at  that  time.  Bumham 
took,  possession  under  his  deeds,  and  ctwtrol 
of  the  property.  During  the  period  of  time 
from  1876  no  interest  was  paid  by  McDear^ 
mon,  no  payments  on  account  of  his  prin- 
cipal indebtedness,  no  taxes  wane  paid  by 
him,  and  io  acconnting  at  any  time  demand- 
ed or  requested  of  Bumham.  While  he  al- 
leged that  Bumham  ixAA  him  he  might  have 
the  right  of  redemption  at  any  time,  even  in 
60  years,  if  he  paid  the  interest,  such  is 
highly  improbable,  from  the  fact  that  Bnm- 
ham already  had  about  as  much  money  in- 
vested In  the  property  as  it  was  worth. 
But,  even  if  It  be  conceded  that  McDear' 
mon  had  the  right  of  redemption  In  tbe 
Skokie,  he  slept  on  his  rights  for  a  i»eriod 
of  about  14  years,  from  1876  to  1890.  He 
permitted  interest  and  taxes  to  accumulate 
in  large  amounts  on  property  the  rental  value 
of  which  is  shown  to  have  been  only  slight- 
ly in  excess  of  $100  per  year.  He  took  no 
steps  to  assert  his  rights  during  these  years, 
although  he  bad  no  written  evidence,  and 
nothing  but  a  verbal  agreement,  within  the 
knowledge  of  witnesses  who,  like  himself,  lad 
passed  their  three  score  and  ten  years. 

In  Shovers  v.  Warrick,  152  111.  855,  38 
N.  B.  792,  this  court  has  said:  "After  a 
long  period  has  elapsed,  courts  of  equity 
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wQl  be  eaotloas  la  enforcing  the  specific  pw- 
fornuuice  of  a  contract,  when  there  is  any 
real  donbt  about  its  existence  and  terms." 
When  a  court  of  equity  is  asked  to  lend  Its 
aid  In  the  enforcement  of  a  demand  that 
has  become  stale,  there  must  be  some  cogent 
and  weighty  reasons  presented  why  It  had 
been  permitted  to  become  so.  Good  faith, 
conscience,  and  reasonable  diligence  of  the 
party  seeking  Its  relief  are  the  elements  that 
call  a  court  of  equity  Into  activity.  In  the 
absence  of  these  elements,  the  court  remains 
passive,  and  declines  to  extend  its  relief  or 
aid.  It  has  always  been  the  policy  to  dis- 
countenance laches  and  neglect  Carpenter 
▼.  Carpenter,  70  111.  467;  Beach  t.  Shaw,  67 
III.  25;  Owen  t.  Peacock,  38  lU.  83;  Beck- 
ford  ▼.  Wade^  17  Ves.  87;  Smith  t.  Clay,  3 
Brown,  Oh.  639;  Piatt  y.  Vattier,  9  Pet. 
416;  Prevost  ▼.  Gratz,  6  Wheat  481;  Bow- 
man y.  Wathen,  1  How.  194.  The  general 
rule  on  this  question  is  expressed  In  the  fore- 
going and  a  long  line  of  other  cases.  This 
rule,  when  applied  to  the  particular  facts  of 
this  case,  shows  snch  laches  and  neglect  on 
the  part  of  the  cross  petitioner  as  would  bar 
any  right  of  action,  and  cause  a  court  of 
equity  to  refuse  him  any  relief,  even  though 
the  right  of  redemption  In  this  land  had  at 
one  time  existed.  If  cross  petitioner  had 
any  equitable  rights  after  the  transfers  of 
1876  and  1879,  he  suffered  his  demand  to 
become  stale,  and  no  su£Bcient  weighty  rea- 
sons are  presented  to  this  court  why  it  has 
so  become.  The  Cottage  and  Sample  prop- 
erties were  the  Individual  properties  of 
Blake.  They  were  conveyed  in  1879  to  Dyer 
N.  Bumham  by  Blake,  in  settlement  of  In- 
debtedness then  owing  by  Blake  to  Bum- 
ham.  The  consideration  was  adequate,  and 
Blake  had  no  right  of  redemption.  McDear- 
mon  took  a  deed  from  Blake  in  1800,  but  ac- 
quired no  title.  A  consideration  of  these 
two  contracts  is  not  material  to  the  discussion 
of  the  Skokie  tract 

We  find  no  error  In  the  admission  of  im- 
proper, or  the  rejection  of  proper,  evidence 
by  the  trial  court  It  was  not  error  for  the 
circuit  court  to  confirm  the  mastw's  report, 
and  enter  the  decree  dismissing  the  crosa 
petition  and  amended  cross  petition,  and  es- 
tablishing and  confirming  the  title  In  fee 
simple  in  this  160  acres  of  land  in  Dyer  N> 
Bumham.  In  the  absence  of  any  error  in 
the  record,  the  decree  of  the  circuit  court  of 
Cook  connty  is  afiairmed.    Affirmed. 
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(Sopreme  Court  of  Illinois.    Oct  11,  1805.) 

JunoMBNT— Patmbnt  in  Gold  Coin— Plbadimo — 
Variance— Api"eu.at«  Phacticb— Eemit- 

TITUR— CoRKECriON  OF   JUDOMBNT. 

1.  T\'hcre  a  judsrment  rendered  by  default 
in  another  state  recite*   that  it  is  payable  in 

1  Iteirarted  by  Louis  Boisot,  Jr.,  Esq.,  of  the 
Cbicniio  bar. 


gold,  when  there  is  nothing  In  the  pleadlngi 
showmg  any  contract  to  pay  In  gdld,  such  judg- 
ment is  valid  only  for  tne  amount  it  finds  due 
payable  in  any  legal  tender. 

2.  In  an  action  on  such  judgment  a  decla- 
ration counting  on  the  judgment  but  omitting 
the  clause  in  regard  to  payment  in  gold,  does 
not  render  the  judgment  record  Inadmiasible  on 
the  gronnd  of  variance,  since  snch  clause  may 
M  rejected  as  surplusage. 

3.  The  provision  in  such  judgment  provid- 
ing for  payment  in  gold  does  not  prevent  the  ren- 
dition of  Judgment  thereon  payable  in  legal  ten- 
der, since  a  contract  to  pay  gold  may  be  liqui- 
dated by  payment  In  legal  tender,  when  the 
creditor  agrees  thereto. 

4.  Where,  on  appeal  from  the  appellate  to 
the  supreme  court  ue  record  shows  ffiat  in  the 
appellate  court  the  appellee  remitted  |6  from  the 
judgment  and  that  that  court  thereupon  af- 
firmed the  judgment  for  the  original  amount 
less  $6,  the  error,  being  dearly  clerical,  may  m 
corrected  in  the  supreme  court 

Error  to  appellate  court.  First  district 

Action  of  debt  by  Mellnde  Woodward 
against  Alexander  Belford.  Plaintiff  obtain- 
ed Judgment  which  was  affirmed  by  the  ap- 
pellate court  66  111.  App.  807.  Defendant 
brings  error.     Affirmed. 

This  Is  an  action  of  debt  begun  on  June  6, 
1893,  by  defendant  la  error  against  plaintiff 
in  error  upon  a  foreign  Judgment,  rendered 
on  April  29,  1893,  In  favor  of  defendant  hi 
error  and  against  plaintiff  In  error  In  the  su- 
perior court  of  the  city  and  county  of  San 
Francisco,  CaL,  for  93,003.46,  with  interest 
thereon  at  the  rate  of  7  per  cent  per  annum 
debt,  and  $13.60  costs.  A  number  of  pleas 
were  filed  to  the  declaration,  to  wit:  (1)  Nul 
tiel  record;  (2)  nil  debet;  (3)  that  there  was 
no  such  court  as  the  one  set  forth  in  the  dec- 
laration; (4)  that  the  superior  court  of  San 
Francisco  had  no  jurisdiction  to  render  the 
Judgment;  (6)  that  the  defendant  was  never 
served,  etc.  Replications  were  filed  to  the 
pleas,  and  rejoinder  to  the  replications.  The 
cause  was  tried  before  a  Jury,  who  returned 
a  verdict  finding  "the  Issues  in  debt  In  favor 
of  the  plaintiff  and  against  the  defendant  for 
the  sum  of  thirty-nine  hundred  and  sixteen 
and  »»/ioo  dollars  ($3,916.96),  and  damages 
In  the  sum  of  two  hundred  and  eighty  ($280) 
dollars."  After  overruling  motions  for  new 
trial  and  In  arrest  of  Judgment  the  court  be- 
low rendered  Judgment  upon  the  verdict 
"That  the  said  Mellnde  Woodward  do  have 
and  recover  of  and  from  the  said  Alexander 
Belford  the  sum  of  three  thousand  nine  hun- 
dred and  sixteen  dollars  and  ninety-six  cents 
($3,916.96),  her  debt  aforesaid,  and  two  hun- 
dred and  eighty  dollars  ($280),  her  damages 
aforesaid,  and  also  her  costs  to  be  taxed  by 
the  clerk  of  this  court,  and  that  said  Mellnde 
Woodward  have  execution  against  the  said 
Alexander  Belford  for  her  said  debt,  dam- 
ages, and  costs."  This  Judgment  haa  been 
affirmed  by  the  appellate  court,  and  Is  brought 
here  for  review  by  writ  of  error. 

The  judgment  roll  from  the  California  court. 
Introduced  In  evidence,  showed  service  upon 
Belford;  that  he  appeared,  and  filed  a  de- 
murrer to  the  complaint;  that  the  demtiiret 
was  overiuled;  that  he  ffied  no  answer,  an<? 
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that  default  was  entered  ajgalnst  him.  The 
Judgment  roll  also  sets  forth  in  full  the  com- 
plaint, which  descril)eB  the  cause  of  action.. 
The  liability  charged  in  the  complaint  against 
Belford  was  that  of  Indorser  upon  two  notes 
executed  by  one  Cogan  to  the  plaintiff,  Wood- 
ward. The  complaint  avers  that  Cogan  made 
one  of  these  notes,  "whereby  he  agreed  and 
promised  to  pay  to  plaintiff  the  sum  of  f  1,- 
443.75  in  eight  months  from  date,"  and  the 
other  of  said  notes,  "whereby  be  agreed  and 
promised  to  pay  to  plaintiff  the  sum  of  fl,- 
512.50  in  fourteen  months  from  date."  The 
complaint  prays  for  "Judgment  for  the  sum 
of  $2,956.25,  together  with  Interest  thereon 
from  the  time  the  said  promissory  notes  ma- 
tared,  and  for  costs  of  suit"  The  Judgment 
rendered  by  the  superior  court  of  San  Fran- 
cisco, as  the  same  is  set  out  In  the  Judgment 
roll,  concludes  as  follows:  "It  is  hereby  or- 
dered, adjudged,  and  decreed  that  the  plain- 
tiff, M.  Woodward,  in  the  above-entitled 
cause,  do  have  and  recover  of  and  from  the 
defendant,  Alexander  Belford,  in  said  cause, 
the  sum  of  $3,903.46,  with  interest  thereon 
at  the  rate  of  seven  per  cent,  per  annum  from 
date  hereof  until  paid,  together  with  plain- 
tiff's costs  and  disbursements  incurred  in  said 
action,  amDunting  to  the  sum  of  $13.50,  and 
that  said  sum  of  $3,916.96  and  said  interest 
be  paid  in  United  States  gold  coin." 

Newman  &  Northrup,  for  plaintiff  in  error. 
Prentiss,  Montgomery  &  Hall,  for  defendant 
in  error. 

MAORUDER,  J.  (after  stating  the  facts). 
When  the  Judgment  roll  was  introduced  in 
evidence  by  the  plalntiCF  below,  the  defendant 
objected  to  it,  upon  the  alleged  ground  that 
there  was  a  variance  between  the  Judgment 
set  forth  in  the  declaration  and  the  Judgment 
described  in  the  Judgment  roll  so  offered  In 
evidence,  in  this:  that  the  Judgment  set  forth 
in  the  declaration  was  therein  described  as 
a  Judgment  for  a  certain  number  of  dollars, 
or  for  money  simply,  whereas,  as  it  is  insist- 
ed, the  Judgment  described  in  the  Judgment 
roll  was  a  Judgment  for  a  certain  number  of 
dollars  to  be  paid  or  payable  "in  United 
States  gold  aoin."  This  objection  was  over- 
ruled, and  exception  was  taken. 

Counsel  for  plaintiff  in  error  contend  tliat 
a  Judgment  calling  for  a  certain  amount  of 
dollars  payable  "in  United  States  gold  coin" 
is  in  no  respect  different  from  a  Judgment 
calling  for  a  certain  amount  of  gold  bullion; 
that,  without  evidence  showing  the  mercan- 
tile value  ot  the  quantity  of  gold  coin  called 
for,  it  was  impossible  for  the  court  or  Jury  to 
determine  what  in  fact  was  the  obligation  fix- 
ed by  the  Judgment  in  question,  as  gold  coin 
is  constantly  fluctuating  in  value;  and  that, 
as  the  plaintiff  offered  no  such  evidence,  she 
failed  to  make  out  a  case  showing  the  amount 
of  principal  debt  or  interest,  if  any,  due  to 
her  from  the  defendant. 

The  simple  question  involved  in  the  objec- 


tldn  Is  whether'  tbere  was  such  a  Tariance 
between  the  declaration  and  the  record  of 
the  California  Judgment  as  required  the  trial 
court  to  exclude  the  latter  when  it  was  offer- 
ed in  evidence.  The  declaration  alleges  that 
the  plaintiff  did,  by  the  consideration  and 
Judgment  of  the  superior  court,  etc.,  of  San 
Francisco,  recover  against  the  defendant,  in 
a  certahi  action  for  the  recovery  of  money, 
the  sum  of  $3,903.46,  with  interest,  etc.,  for 
her  debt,  nnd  also  the  costs,  taxed  at  $13.50. 
The  Judgment,  shown  by  the  offered  roll,  is 
a  Judgment  ordering  and  adjudging  that  plain- 
tiff recover  against  the  defendant  the  same 
number  of  dollars,  with  interest  for  her  debt, 
which  arc  mentioned  in  the  declaiution,  and 
the  same  number  of  dollars  for  costs  which 
are  mentioned  in  the  declaration.  So  far 
there  is  an  exact  correspondence  between  the 
allegation  and  the  proof.  Does  the  fact  that 
the  Judgment  set  out  In  the  roll  contains  at 
the  end  of  It  the  words,  "and  that  said  stmi 
of  $3,916.96,  and  said  Interest,  be  paid  in 
United  States  gold  coin,"  create  a  fatal  vari- 
ance? The  declaration  sets  forth  the  recov- 
ery of  a  Judgment  for  so  many  dollars;  tiie 
Judgment  roll  shows  a  Judgment  for  tl»e  re- 
covery of  the  same  number  of  dollars.  The 
only  difference  between  the  two  Is  that  the 
latter  directs  that  such  number  of  doUais  be 
paid  in  a  specified  kind  of  mon^.  We  are 
inclined  to  think  that  there  was  no  varlanoe, 
and  that  the  dhrectlon  as  to  the  payment  "in 
United  States  gold  coin"  was  mere  uarplns- 
age. 

Before  the  decision  in  McCkwn  v.  Shirk,  54 
III.  408,  this  court  had  held  that,  under  the 
acts  of  congress  of  February  25,  1862,  and 
July  11,  1862,  known  as  the  "L^al  Tender 
Acts,"  a  note  or  contract  ft)r  the  payment  of  a 
sum  of  money  specifically  In  gold  could  be  dis- 
charged by  the  payment  of  the  same  simi  in 
legal  tender  notes,  and  that,  in  a  suit  upon 
such  a  note  or  contract,  judgment  could  be 
entered  up  for  the  amount  due  upon  the  face 
of  the  instrument,  and  that  the  value  of  gold 
over  legal  tender  notes  was  not  a  subject  for 
consideration  in  an  action  brought  on  snch  a 
note  or  contract  But  these  prior  dedsions 
were  overmled  in  McGoon  v.  Shirfe,  supra, 
because,  Altec  their  rendition,  the  supreme 
court  of  the  United  States  decided  the  cases 
of  Btoqbcmi  t.  Rodes,  7  Wall.  229,  and  Butler 
V.  Horwltz,  Id.  258,  taking  a  contrary  view; 
and  the  oonstmction  given  by  that  court  to  an 
act  of  congress  was,  of  coarse,  binding  npon 
this  court  Accordingly,  the  Bronson  Case  and 
the  Butler  Case  were  followed  In  the  McGoon 
Case.  In  the  latter  the  question  was  wheth^- 
a  note  payable,  in  terms,  in  American  soid. 
and  executed  after  the  passage  of  the  l^al 
tender  act  of  February  25,  1862,  could  be  dis- 
charged by  a  tender  of  United  States  treasury 
notes,  and  the  Bronson  Case  was  there  con- 
strued as  holding  that  an  express  contract  to 
pay  coined  dollars  could  only  be  satisfied  by 
the  payment  of  coined  dollars,  and  the  Butler 
Case  was  construed  as  holding  that,  when  It 
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appears  to  be  the  dear  Intent  of  a  contract 
that  payment  or  satisfaction  shall  be  made  In 
gold  and  sUrer,  damages  should  be  assessed 
and  Judgment  rendered  accordingly;  and,  aft- 
er thus  construing  the  two  federal  decisions, 
we  said  In  the  McGoon  Case:  "The  note  was 
payable  In  American  gold,  and  in  that  medinm 
alone,  without  the  consent  of  the  payee,  could 
it  he  paid  and  satisfied.  The  court  erred  in 
htddtng  the  tender  of  treasury  notes  suffi- 
cient, and  a  compliance  with  the  contract,  and 
for  this  error  the  decree  must  be  reversed." 
In  Hepbnni  t.  Gdswold,  8  Wall  603,  the  su- 
preme court  of  the  United  States  held  that 
the  legal  tender  acts  of  1862  and  1863,  mak- 
ing United  States  notes  a  legal  tender  in  pay- 
ment of  all  debts,  public  and  private,  was  un- 
constitutional, so  far  as  it  applied  to  debts  con- 
tracted before  the  passage  of  those  acts;  that 
before  February  25,  1862,  all  contracts,  not 
expressly  stipalatlng  otherwise,  were,  in  legal 
ttffect,  contracts  for  the  payment  of  coin;  and 
that,  under  the  constitution,  the  parties  there- 
to were  respectively  entitled  to  demand,  and 
bound  to  pay,  the  sums  due,  according  to  thdr 
terms,  in  coin,  notwithstanding  the  piovidon 
in  the  legal  tender  acts  making  United  States 
notes  a  legal  tender  in  payment  of  such  debts. 
Followtaig  the  Hepburn  Case,  this  court  held 
in  Morrow  v.  Ralney,  58  111.  357,  and  Chamb- 
Un  V.  Blair,  Id.  385,  that  contracts  for  the 
payment  of  money,  made  before  the  passage 
of  the  legal  tender  acts,  had  reference  to  coin- 
ed money,  "and  could  not  be  discharged,  un- 
less by  consent,  otherwise  than  by  tender  of 
the  sum  due  In  coin."  Subsequently,  the  I^egal 
Tender  Cases  (Knox  v.  Lee  and  Parker  v. 
Davis),  12  Wall.  457,  overruled  the  case  of 
Hepburn  t.  Oriswold,  supra,  so  far  as  it  held 
the  legal  tender  acts  to  be  unconstitutional  as 
applied  to  contracts  made  before  the  passage 
of  those  acts;  and,  by  consequence,  the  deci- 
sions in  58  111.,  also  so  holding,  were  rendered 
nugatory  as  authorities  upon  that  point.  Thi 
Legal  Tender  Cases,  12  Wall.  457,  held  that 
the  legal  tender  acts  were  constitutional  as 
applied  to  contracts  made  before,  as  well  as 
to  contracts  made  after,  the  passage  of  those 
acts;  but  we  do  not  understand  that  the  deci- 
sicm  In  the  Legal  Tender  Cases,  so  called, 
overruled  the  cases  of  Branson  v.  Bodes  and 
Bntler  v.  Horwltz.  The  Legal  Tender  Cases 
decided  that  contracts  payable  In  money, 
whether  made  before  or  after  the  passage  of 
the  legal  tender  acts,  could  be  discharged  by 
the  tender  of  United  States  treasury  notes, 
popularly  known  as  "greenbacks";  but  they 
did  not  decide  that  contracts  specifically  pay- 
able in  gold  and  silver  coin  could  not  be  en- 
forced as  such.  It  was  only  contracts  payable 
in  money  generally,  without  specifying  gold 
and  silver  coin,  which  were  therein  referred 
to.  The  decision  in  those  cases  recognizes  two 
kinds  of  money  as  legal  tender  In  the  pay- 
ment of  debts— First,  gold  and  sliver  coin;  sec- 
ond, treasury  notes  made  legal  tender  by  act 
of  congress.  It  was  therein  held  that  all  debts 
which  the  contracts  of  the  parties  did  not 
make  payable  In  coin  could  be  dischargied  In 


legal  tender  notes,  but  the  right  to  make  and 
enforce  contracts  for  payment  in  coin  was  not 
denied.  Mr.  Justice  Strong,  who  wrote  the 
opinion  in  the  Legal  Tender  Cases,  expressly 
says:  "We  speak  now  of  contracts  to  pay 
money  generally,  not  contracts  to  pay  some 
specifically  defined  species  of  money." 

The  case  of  Bronson  v.  Bodes,  supra.  Is  rec- 
ognized as  authority  In  Trebllcock  v.  Wilson, 
12  Wall.  687,  decided  a  year  after  the  Legal 
Tender  Cases  were  decided.  In  Trebllcock 
y.  Wilson  the  question  arose  whether  a  note 
payable  by  Its  terms  In  specie  could  be  satis- 
fled,  against  the  will  of  the  holder,  by  the 
tender  of  notes  of  the  United  States,  declared 
by  the  act  of  February  25,  1802,  to  be  a  legal 
tender  In  i)ayment  of  debts,  and  it  was  there 
held  that  the  nse  of  the  term  "In  specie" 
did  not  assimilate  the  note  to  a  note  payable 
In  chattels,  but  that  those  words  were  de- 
scriptive of  the  kind  of  dollars  in  which  the 
note  WEis  payable,  "there  being  different  kinds 
In  circulation  recognized  by  law";  and,  after 
stating  the  meaning  of  the  words  "In  specie" 
to  be  "that  the  designated  number  of  dollars 
In  the  note  shall  be  paid  In  so  many  gold  or 
silver  dollars  of  the  coinage  of  the  United 
States,"  the  court  says:  "This  being  the 
meaning  of  the  term  'In  specie,'  the  case  is 
brought  directly  within  the  decision  of  Bron- 
son V.  Bodes,  where  it  was  held  that  express 
contracts,  payable  In  gold  or  sliver  dollars, 
could  only  be  satisfied  by  the  payment  of 
coined  dollars,  and  could  not  be  discharged 
by  notes  of  the  United  States  declared  to  be 
a  legal  tender  In  the  payment  of  debts.  The 
several  coinage  acts  of  congress  make  the 
gold  and  silver  coins  of  the  United  States  a 
legal  tender  In  all  payments  according  to  their 
nominal  or  declared  values.  As  the  act  of 
1862  •  •  •  has  been  sustained  by  the  re- 
cent decision  of  this  court  (Legal  Tender 
Cases,  12  Wall.  457)  as  valid  and  constitu- 
tional, we  have,  according  to  that  decision, 
two  kinds  of  money,  essentially  different  in 
their  nature,  but  equally  lawful.  It  follows, 
from  that  decision,  that  contracts  payable 
in  either,  or  for  the  possession  of  either,  must 
be  equally  lawful,  and,  If  lawful,  must  be 
equally  capable  of  enforcement  *  •  •  We 
shaU  find  little  difficulty  In  holding  that  it 
[the  act  of  1862]  was  not  Intended  to  inter- 
fere in  any  respect  with  existing  or  subse- 
quent contracts,  payable  by  their  express 
terms  In  specie;  and  that,  when  It  declares 
that  the  notes  of  the  United  States  shall  be 
lawful  money,  and  a  legal  tender  for  alt 
debts,  It  means  for  all  debts  which  are  pay- 
able In  money  generally.  •  •  •  Tho  twen- 
tieth section  of  the  act  of  1792  •  •  *  has 
reference  to  the  coins  prescribed  by  the  act, 
and  when,  by  the  creation  of  a  paper  cur- 
rency, another  kind  of  money,  expressed  by 
similar  designation,  was  sanctioned  by  law, 
and  made  a  tender  In  payment  of  debts,  It 
was  necessary,  as  stated  In  Bronson  v.  Bodes, 
to  avoid  ambiguity  and  prevent  a  failure  of 
Justice,  to  allow  Judgments  to  1m  entered 
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for  the  payment  of  coined  dollan,  when  that 
kind  of  money  was  specifically  designated  in 
the  contracts  upon  which  suits  were  brought" 
Accordingly,  in  the  Trebilcock  Case,  the  judg- 
ment of  the  supreme  court  of  Iowa,  holding 
that  a  tender  of  greenbacks  or  United  States 
legal  tender  notes  in  payment  of  the  note 
payable  in  specie  was  legal  and  sufficient, 
was  reversed.  Still  later,  in  Gregory  v.. Mor- 
ris, 96  U.  S.  619,  the  supreme  court  of  the 
United  States  again  recognize  the  case  of 
Bronson  t.  Rodes,  and  refer  to  it  as  holding 
that  a  contract  for  the  payment  of  gold  coin 
Is  "an  agreement  to  deliver  a  certain  weight 
of  standard  gold,  to  be  ascertained  by  a 
count  of  coins,  each  of  which  is  certified  to 
contain  a  definite  proportion  of  that  weight," 
and  that  Judgment  may  be  rendered  uixin 
such  a  contract  payable  in  coined  dollars; 
and  it  was  held  In  the  Gregory  Case  that  an 
instruction  telling  the  Jury  that  "no  agree- 
ment or  contract  to  pay  a  certain  number  of 
dollars  in  gold  can  be  enforced"  was  prop- 
erly refused,  as  being  in  conflict  with  Bron- 
son V.  Rodes.  Hence,  any  language  used  In 
Reinback  v.  Crabtiee,  77  HI.  182,  which  can 
be  construed  as  holding  that  a  contract  pay- 
able in  gold  may  be  paid,  at  the  option  of 
the  debtor,  and  against  the  will  of  the  cred- 
itor, In  any  currency  which  the  general  gov- 
ernment has  declared  to  be  a  legal  tender  in 
the  payment  of  debts,  must  be  regarded  as 
being  in  conflict  with  the  federal  decisions, 
and  is  not  binding  as  authority.  Such  lan- 
guage was  used  inadvertently,  and  was  in 
conflict  with  the  case  of  McGoon  t.  Shirk, 
supra,  which  was  evidently  overlooked.  We 
conclude  that  "express  contracts  to  pay  coin- 
ed dollars,"  where  creditors  Insist  upon  their 
enforcement,  "can  be  satisfied  only  by  the 
tender  of  payment  of  coined  dollars,  and  judg- 
ments in  suits  brought  on  such  contracts  may 
be  entered  for  coined  dollars,  and  parts  of 
coined  dollars,  such  contracts  not  being  with- 
in the  legal  tender  acts."  15  Am.  &  Eng. 
Enc.  Law,  p.  705,  and  cases  in  notes;  1 
Freem.  Judgm.  (4th  Ed.)  i  3,  and  cases  in 
notea 

But  it  te  only  where  the  contract  calls  for 
the  payment  of  the  debt  ih  gold  coin  that  the 
Judgment  should  be  rendered  for  coined  dol- 
lars. In  the  case  at  bar  it  appears,  from  a 
reference  to  the  Judgment  roll  of  the  Califoi> 
nia  court,  where  the  complaint  in  the  action 
is  set  out  in  full,  that  the'  notes  upon  which 
the  suit  was  brought  in  the  Cnlifornia  court 
are  described  as  notes  for  the  payment  of  so 
many  dollars,  and  not  as  notes  for  the  pay- 
ment of  so  many  dollars  In  "United  States 
gold  coin."  The  Judgment,  by  the  use  of  the 
words,  "and  that  said  sum  of  ?3,:^1G.03,  and 
said  interest,  be  paid  in  Uiyted  States  gold 
coin,"  goes  beyond,  and  is  not  authorized  by, 
the  allegations  of  the  complaint  in  regard 
to  the  terms  of  the  note.  The  Judgment  is 
complete  in  itself  without  the  added  words 
as  to  the  mode  of  payment,  because  it  is 
therein  adjudged  that  plaintiff  do  have  and 


recover  of  and  frcnn  the  defendant  the  man 
of  $3,903.46,  with  interest,  etc.,  together  witb 
costs,  etc.,  amounting  to  the  sum  of  $13.50; 
before  the  added  -worda  are  reached.  Their 
omission  would  detract  nothing  from  the  suf- 
flciency  of  the  judgment.  In  Watson  t.  Rail- 
road Co.,  50  Cal.  623,  the  verdict  and  Jadg- 
ment  were  for  gold  coin.  There  was  no  al- 
legation in  ttie  complaint  warranting  a  re- 
covery in  gold  coin.  The  Code  of  Civil  Proce- 
dure in  California  requires  the  Judgment  to 
conform  to  the  verdict,  and  the  supreme 
court  of  California  thore  held  that,  "If  the 
verdict  goes  beyond  the  issnes  raised  by  the 
pleadings,  and  passes  upon  an  extraneoos 
fact,  not  embraced  therein.  It  is  void  pro 
tanto,  and  the  surplus  matter  may  be  disre- 
garded in  entering  the  Judgment"  Tlie  court 
In  that  case  proceeds  to  say:  "In  this  case 
there  was  no  Issue  as  to  whetbw  plalntUTs 
demand  was  payable  In  gold  coin,  and  the 
complaint  contains  no  averment  on  that  point. 
The  words  'gold  coin'  in  the  verdict  are  tha«- 
fore  mere  surplusage,  and  should  have  been 
disregarded  in  entering  the  judgment."  To 
the  same  effect  la  Chamberlln  v.  Vance;  Bl 
CaL75. 

This  ruling  Is  applicable  here,  as  tiie  judg- 
ment sued  upon  was  rendered  in  California. 
It  is  manifest  that  the  Judgment  sued  upon, 
being  a  Judgment  by  default,  went  beyond 
the  Issue  raised  by  the  complaint  in  ordering 
the  judgment  to  be  paid  in  gold  coin,  and  to 
that  extent  is  void.  The  defendant  below 
made  this  very  objection  to  the  admission  of 
the  Judgment  roU.  The  record  shows  that  he 
objected  to  its  admission  upon  the  following 
ground,  among  others:  "That  the  said  Judg- 
ment roll  shows  a  void  Judgment  in  this: 
that  the  Judgment  therein  shown  appears  to 
have  been  rendered  by  default  In  an  action 
where  the  complaint  of  the  plaintiff  showed 
no  promise  or  undertaking  of  the  defendant 
to  pay  any  sum  in  gold  coin,  but,  notwith- 
standing this  fact.  Judgment  was  ent«^ 
therein  for  a  sum  of  money  payable  in  gold 
coin."  We  think  that  the  objection  was  valid 
as  to  that  part  of  the  judgment  which  directs 
payment  to  be  made  in  gold  coin,  bnt  not  as 
to  the  whole  Judgment.  A  judgment  of  a 
court  of  another  state,  adjudicating  a  matter 
not  presented  by  the  pleadings,  or  within  the 
Issue,  Is  void  even  in  a  collateral  proceeding. 
Reynolds  v.  Stockton,  43  N.  J.  Eq.  211,  10 
Atl.  385.  If  the  whole  Judgment  Is  void 
when  all  the  matters  adjudicated  by  it  are 
outside  of  the  Issue,  then,  when  two  matters 
adjudicated  upon  by  judgment  are  shown 
upon  the  face  of  the  Judgment  record  to  he 
easily  and  naturally  separable,  and  one  of 
them  to  be  within  the  Jurisdiction  of  the 
court,  and  the  other  to  be  beyond  its  Juris- 
diction, the  Judgment  may  be  held  to  be  valid 
as  to  the  former  matter,  and  void  as  to  the 
latter.  In  such  case  the  Judgment  win  be 
sustained  so  far  as  it  adjudges  what  the  court 
has  the  power  to  adjudge  as  being  within  the 
issue,  and  will  be  void  so  far  as  it  attempts 
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to  adjudicate  npon  vbat  to  beyond  Its  power, 
as  being  ontside  of  the  Issne.  This  principle 
waa  applied  in  the  late  case  of  People  ▼. 
Seelye,  146  111.  189,  32  N.  B.  468,  where  the 
Judgment  of  a  probate  court,  approving  the 
account  of  a  guardian,  which  appeared  in  the 
record  to  be  a  i)art  of  the  Judgment  itself, 
was  sustained  in  a  collateral  proceeding  as 
to  a  part  of  the  items  of  the  account  which 
the  court  had  the  power  to  pass  upon,  but 
was  held  to  be  void  as  to  the  items  which 
were  beyond  the  Jurisdiction  of  the  court 
The  Judgment  sued  npon  in  the  presemt  ac- 
tion, being  void  only  as  to  the  last  clause, 
which  directs  the  mode  of  payment,  and  be- 
ing valid  as  to  that  portion  of  it  which  ad- 
Judged  that  the  plaintiff  should  recover  the 
sum  of  so  many  dollars,  generally,  it  follows 
that  there  waa  no  such  variance  as  is  Insisted 
upon,  because  the  declaration  correcUy  de- 
clares upon  the  valid  portion  of  the  judgment 
according  to  its  legal  effect 

It  is  difficult  to  see  how  the  defendant  be- 
low could  have  been  Injured  by  the  action  of 
the  court  in  admitting  the  Judgment  roll  from 
Oalifomia.  In  this  action  of  debt  upon  the 
€alifomla  Judgment  the  trial  court  rendered 
Judgment  against  defendant  for  the  sum  of  a 
certain  number  of  dollars,  without  any  direc- 
tion that  it  be  paid  In  any  particular  kind  of 
money.  The  defendant  has  not  been  required 
to  pay  the  Judgment  In  United  States  gold 
«oln.  The  Judgment  against  him  being  a 
Judgment  for  the  payment  of  dollars  general- 
ly, be  can  discharge  it  in  either  one  of  the 
two  lawful  kinds  of  money;  that  Is  to  say, 
«itber  by  ^ylng  gold  or  silver  coin,  or  by 
paying  legal  tender  notes.  The  plaintiff,  by 
taking  a  Judgment  payable  in  dollars  gener- 
ally, has  waived  his  right  to  Insist  upon  pay- 
ment "in  United  States  gold  coin." 

Counsel  for  plaintiff  in  error  claim  that  a 
Judgment  is  a  contract  Some  courts  have 
held  that  a  judgment  is  a  contract,  and  others 
tiave  held  that  It  is  not  a  contract  1  Freem. 
Judgm.  {  4;  1  Blade,  Jndgm.  S§  7-11.  The 
doctrine  of  this  court  Is  that  a  judgment  la 
not  a  contract  Williams  v.  Waldo,  3  Scam. 
264;  Rae  v.  Hulbert,  17  lU.  672;  1  Black, 
Judgm.  i  10,  and  notes.  But,  even  If  the 
judgment  here  sued  upon  be  a  contract,  we 
see  no  reason  why  the  party  seeking  to  en- 
force it  may  not  waive  the  provision  requir- 
ing iMiyment  to  be  made  in  gold  coin,  and  grive 
the  debtor  the  privilege  of  paying  in  any  kind 
-of  money  which  is  legal  tender  under  the  acts 
of  congress.  The  authorities  hold  that  con- 
tracts payable  In  gold  coin  must  be  satisfied 
in  that  medium,  unless  another  mode  of  satis- 
faction meets  with  the  consent  of  the  cred- 
itor. With  his  consent  they  may  be  satis- 
fied in  legal  trader  notes.  The  prohibition 
Against  the  satisfaction  of  a  contract  payable 
in  gold  coin  by  the  payment  of  any  other  me- 
idlum  than  gold  coin  only  applies  where  the 


satisfaction  In  another  medium  than  that  of 
gold  coin  Is  against  the  will  of  the  creditor. 
If  the  creditor  does  not  choose  to  take  a  Judg- 
ment payable  In  coined  dollars,  the  debtor  Is 
not  Injured,  as  then  he  may  pay  In  either 
coined  dollars  or  legal  tender  notes. 

Counsel  for  plaintiff  In  error  Invokes  the 
well-settled  rule  that  debt  will  not  He  on  any 
obligation  except  one  for  the  payment  of  a 
sum  speciflcally  certain,  and  insists  that  the 
clause  as  to  payment  in  United  States  gold 
coin  does  not  call  for  the  payment  of  money 
or  a  sum  certain,  but  for  the  payment  of  an 
imllquldated  amount,  to  be  determined  ac- 
cording to  the  fluctuations  of  the  gold  mar- 
ket Even  If  the  clause  In  question  be  re- 
garded as  a  valid  part  of  the  Judgment,  we 
are  unable  to  agree  with  counsel  upon  this 
point  We  regard  an  obligation  to  pay  "in 
United  States  gold  c<dn"  as  an  obligation  to 
pay  in  money,  or  an  agreement  to  deliver  a 
certain  weight  of  standard  gold,  ascertain- 
able by  count  of  coins  made  legal  tender  by 
statute.  A  contract  for  the  payment  of  so 
many  dollars  In  gold  and  silver  is  a  contract 
for  the  direct  payment  of  money,  and  the 
Judgment  In  a  suit  thereon  should  be  entered 
for  coined  dollars  and  parts  of  dollars,  when 
such  is  the  will  of  the  creditor.  Hart  f. 
Flynn,  8  Dana,  100;  Dewing  v.  Sears,  11 
WaU.  879.  We  do  not  regard  the  case  of 
Mix  V.  Nettieton,  29  111.  245,  where  It  was 
held  that  an  action  of  debt  would  not  lie  upon 
a  due  bill  for  so  many  dollars  payable  in 
county  orders,  as  having  any  application  here. 

It  is  claimed  that  the  judgment  here  is  for 
too  large  an  amount.  The  Judgment  in  the 
circuit  court  was  for  $3,916.96  debt  and  $280 
damages  or  Interest  In  the  appellate  court 
the  defendant  in  error  remitted  $6,  and  Judg- 
ment there  should  have  been  entered  for 
$3,916.96  debt  and  $274  damages,  but  as  mat- 
ter of  fact  the  clerk  entered  up  judgment  af- 
firming the  judgment  of  the  circuit  court  for 
$3,916.96  debt  and  $276  damages,  the  latter 
amount  being  too  large  by  one  dollar.  There 
was  here  what  was  clearly  a  clerical  mistake 
in  putting  the  figures  $275,  Instead  of  $274. 
As  the  judgment  of  the  appellate  court  shows 
upon  Its  face  that  the  defendant  "remitted 
the  sum  of  six  dollars  from  the  judgm^t 
entered  In  the  lower  court"  and  as  the  record 
of  the  lower  court  Is  before  us,  showing  that 
the  judgment  for  damages  there  was  $280, 
there  Is  that  In  the  record  and  upon  the  face 
of  the  judgment  Itself  by  which  the  latter 
can  be  amended,  and  the  mistake  of  the  clerk 
rectified.  We  are  Inclined  to  think,  there- 
fore, that  we  have  the  power  to  correct  the 
judgment  of  the  appellate  court  In  the  re- 
spect thus  Indicated.  It  Is  accordingly  so 
ordered. 

The  judgment  of  the  appellate  court  will 
be  affirmed  for  $3,916.96  debt  and  $274  dam- 
ages, and  the  costs.    Affirmed. 
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PHILADELPHIA.  &  R.  GOAL  &  IRON  CO. 

et  aL   T.   CITY  OF   CHICAGO.* 

(Supreme  Court  of  IlliDois.    Oct.  11,  1895.) 

MoNfcrPAL    Corporations— Special  Assebsment 

— Appeai.— Failuub  to  File  Mandats 

— EVIDEKCE— PbAOTICB. 

1.  A  city  obtained  judgment  of  condemna- 
tion of  land  for  a  street.  It  then  filed  a  supple- 
mental petition  for  a  special  assessment,  and  ob- 
tained judgment  confirming  the  assessment  This 
latter  judgment  was  reTersed  on  appeal,  bat  no 
mandate  was  filed  in  the  trial  court  within  two 
years.  Rev.  St  1883,  c.  110,  I  85,  provides  that 
if,  on  reversal  of  a  cause,  no  mandate  is  filed 
in  the  trial  court  within. two  years,  "the  cause 
shall  be  considered  as  abando^ned.  and  no  far- 
ther action  shall  be  bad  thereon/'  .Held,  that 
the  failure  to  file,  the  mandate  did  not  affect  the 
judgment  of  condemnation,  or  prevent  the  city 
from  filing  a  new  supplemental  petition  for 
confirmation,  since  the  onl^  matter  that  was  aban- 
doned was  the  first  special  assessment  proceed- 
ing. 

2.  Under  Rev.  St.  1893,  c  24,  art.  9,  !  46, 
which  provides  that  if  any  special  assessment 
be  annulled  by  the  city  council,  a  new  assein- 
ment  may  be  made,  it  is  no  objection  to  the 
making  of  such  new  assessment  that  some  prop- 
erty owners  have  made  payments  under  the  for- 
mer assessment  before  it  was  annulled,  provided 
such  oavments  are  credited  to  them  under  the 
new  assessment 

3.  One  who  has  testified  as  an  export  wit- 
ness upon  the  hearing  of  objections  to  an  asseaa- 
ment  is  not  thereby  renders!  incompetent  to  act 
as  commissioner  in  making  a  second  assessment 
as  to  sersons  who  did  not  object  to  the  first  one. 

4.  The  fact,  that  a  second  assessment  makes 
the  cost  of  collection  much  higher  than  the  first 
one  did,  which  was  abandoned,  does  not  render 
the  second  assessment  roll  incompetent  as  evi- 
dence, since  Rev.  St  1898,  c.  24,  art.  9,  i  31, 
expressly  makes  such  rolls  competent  evidence. 

5.  Where  the  extent  to  which  the  objector's 
Drooerty  will  be  benefited  by  a  proposed  local  im- 
nrovement  depends  upon  the  question  whether 
there  is  a  bridge  at  a  certain  point  it  is  competent 
to  show  that  the  city  has  built  such  a  bridge. 

6.  Where  there  are  numerous  objectors  to  a 
special  ass^sment  allowing  them  to  appeal  joint- 
ly is  a  matter  of  discretion  with  the  trial  court. 

Appeal  from  superior  court.  Cook  county; 
Theodore  Brentano,  Judge. 

Petition  by  the  city  of  Chicago  for  con- 
flrmatioD  of  a  special  assessment.  The  Phil- 
adelphia &  Reading  Coal  &  Iron  Compaoy 
and  the  Leblgh  Valley  Coal  Company  filed 
objections,  which  were  overmled,  and  they 
appeal.     Affirmed. 

UUmann  &  Hacker,  for  appellants.  Wal- 
ter L.  Fisher,  for  appellee. 

BAKER,  J.  On  April  9,  1886,  the  city  of 
Chicago  filed  a  petition  in  the  superior  court 
of  Cook  county  to  condemn  certain  property, 
therein  described,  (or  the  purpose  of  oper- 
ating, opening,  and  extending  South  Canal 
street,  from  Lumber  street  to  Archer  avenue, 
in  pursuance  of  an  ordinance  passed  by  the 
council  of  said  city  March  m,  1886..  The 
property  was  condemned,  and  a  judgment 
for  $178,271.98  was  entered.  A  supplemental 
petition  was  filed  in  said  court  February  9, 
1887,  asking  for  an  assessment  on  the  prop- 


>  Reported  by  Lonis  Boiaot,  Jr^  Esq.,  of  the 
Chicago  bar. 


•rty  benefited,  tb  raise  the  money  neceosaiy 
to  pay  the  compensation  awarded  by  the 
condemnation  Judgment  Commianonen 
were  appointed.  It  was  found  that  |183,- 
216.18  was  the  amount  to  be  raised,  and  an 
assessment  roll  was  returned  Into  court 
Various  property  owners,  including  one  of 
the  two  appellants  In  this  case  (Lehigh  Val- 
ley Coal  Company),  filed  objections  to  this 
assessment;  and  after  a  trial,  which  result- 
ed In  confirming  the  assessment,  they  ap- 
pealed to  this  court  Tile  judgment  of  con- 
firmation was  reversed  on  March  29,  1890. 
and  the  cause  remanded.  The  ground  of 
reversal  was  that  beaeflts  were  assessed  oo 
the  theory  of  the  construction  of  a  bridge 
across  the  south  branch  of  the  Chicago  rirer. 
on  the  line  of  the  street  extension,  whereas. 
In  fact,  no  bridge  had  been  built,  or  ordered 
to  be  built,  or  piovided  for  In  the  ordinance. 
Hutt  V.  City  of  Chicago,  132  ID.  332,  23  N. 
E.  1010.  In  the  meantime  the  property  own- 
ers who  had  not  appealed  had  paid  their  as- 
sessments. The  city  thereupon  ordered  the 
construction  of  the  bridge,  and  It  was  finally 
built,  and  paid  for  by  general  taxation. 
No  transcript  of  the  remanding  order  or 
mandate  of  this  court  was  filed  In  the  trial 
court  within  the  statutory  period  of  two 
years.  Rev.  St  c.  110,  (  %.  After  the 
completion  of  the  bridge,  the  city  council  of 
Chicago  annulled  the  old  assessmoit,  and  or- 
dered steps  to  be  taken  to  have  a  new  as- 
sessment made  to  raise  the  amount  already 
awarded  In  the  condemnation  Judgment; 
and  on  January  9,  1894,  an  order  was  en- 
tered in  the  superior  court  finding  that  the 
city  council  had  annulled  the  first  assea*- 
ment,  and  directing  the  same  to  be  set  aside, 
and  also  setting  aside  and  dismissing  various 
subsequent  proceedings,  and  giving  leave  to 
file  a  new  supplemental  petition.  There- 
upon a  new  supplemental  petition  was  filed. 
The  court  estimated  the  costs  of  the  origi- 
nal condemnation  suit  proper  (not  including 
those  of  the  former  special  assessment)  and 
of  the  new  assessment  and  appointed  new 
commissioners  to  levy  an  assessment  de 
novo,  and  directed  them  to  assess  upon  the 
property  benefited. the  amoimt  of  the  con- 
demnation award.  ($178,271.98))  together  with 
the  estimated  costs  ot  the  proceedings.  A 
new  assessm^it  was  returned  into  court 
Appellants  Interposed  various  objections  to 
the  confirmation  of  this  new  assessment 
upon  their  properties.  These  objections  were 
all  held  untenable;  and  the  result  of  the 
hearing  of  the  questions  of  law  before  the 
court,  and  of  the  questions  of  fact  before  a 
Jury,  was  that  the  new  assessments  were 
confirmed;  and  from  the  Jndgmoit  of  con- 
firmation this  appeal  was  taken.  The  two 
appellants,  the  Philadelphia  &  Reading  Coal 
Se  Iron  Company  and  the  Lehigh  Valley  CotU 
Qopupaju,  stand  before-  the  court  In  some- 
what different  attitudes.  The  former  own- 
ers of  the  property  now  belonging  to  the 
first-mentioned  corporation  Tolimtarlly  paid 
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the  first  asseaament  made  tbereon,  amoont- 
Ing  to  $2,600.  On  the  other  hand,  the  other 
appellant,  the  Lehigh  Valley  Coal  Company,, 
was  one  of  the  numerous  appellants  In  the 
old  special  asaesament  case  of  Hntt  v.  City 
of  Chicago,  supra,  wherein  the  Judgments 
for  the  assessments  were  reversed;  and  It 
has  never  paid  any  assessment  on  the  prop- 
erty It  owns.  Therefore  some  of  the  ques- 
tions at  Issue  are  raised  by  the  flrst-named 
appellant;  some,  by  tbe  other;  and  some,  by 
both. 

Prior  to  the  trial  before  the  Jury,  the  Le- 
high Valley  Coal  Company  made  a  motion, 
which  was  denied,  that  the  tnnceedings  be 
dismissed  as  to  it,  because  judgment  of  con- 
firmation was  entered  in  1889,  which  was  re- 
versed in  1890  by  the  supreme  court,  and  no 
remanding  order  was  filed  within  two  years 
thereafter.  The  contention  is  that,  by  force 
of  the  premises,  the  cause  stands  abandoned 
under  the  statute,  and  a  new  suit  is  necessary, 
which  must  begin  anew  at  the  starting  point, 
by  the  passage  of  a  new  ordinance  authoriz- 
ing a  special  assessment  to  raise  the  money 
necessary  to  pay  for  the  property  taken,  to 
be  followed  by  a  new  condemnation  proceed- 
ing, and  new  award  of  compensation  and 
damages  for  property  taken  or  damaged,  and 
culminating  in  a  new  assessment  of  special 
benefits.  The  statute  is  that,  if  neither  party 
shall  file  a  transcript  of  the  remanding  or- 
der within  two  years,  "the  cause  shall  be 
considered  as  abandoned,  and  no  further  ac- 
tion shall  be  had  therein."  Practice  Act,  f 
85.  In  Koon  y.  Nichols,  85  111.  156,  the  court 
said:  "The  word  'cause'  here  means  the  par^ 
ticular  suit  in  which'  the  order  is  made;  not 
that  the  cause  of  action  shall  be  considered 
as  abandoned,  but  only  that  such  particular 
colt  shall  be  considered  as  abandoned,  and  no 
further  action  shall  be  bad  therein."  A  salt 
is  an  action  or  process  for  the  recoTery  of  a 
right  or  claim.  The  particular  suit  that  was 
abandoned  was  the  claim  made  by  the  city 
to  recover  the  benefits  that  bad  before  that 
time  been  assessed  against  the  property  of 
the  appellants  in  the  Hutt  Case.  The  plead- 
ing in  that  particular  suit  was  the  supple- 
mental petition,  and  that,  of  course,  was 
abandoned,  so  far  as  the  then  appellants  were 
concerned,  by  the  failure  to  file  the  mandate. 
It  was  a  particular  suit  that  was  ancillary  to 
the  condemnation  case  or  proceeding.  But 
the  condemnation  case  was  not  abandoned. 
It  had  not  been  appealed  from.  Presumably, 
both  the  city  and  those  whose  property  was 
taken  or  damaged  were  satisfied  with  the 
awards  made  therein.  It  was  not  the  par- 
ticular suit  in  which  the  order  of  reversal 
was  made.  The  right  to  levy  an  assessment 
for  the  extension  of  a  street,  as  determined 
In  the  condemnation  proceeding  already  had, 
unquestionably  survived.  That  right  was 
and  is  the  cause  of  action;  and,  under  the 
statute  and  the  decision  cited,  the  cause  of 
action  was  not  abandoned.  As  was  said  by 
us  in  GoodwiUie  v.  City  of  Lake  View.  137 


HI.  61,  27  N.  S.  15:  "Although  a  supplemen- 
tal petition  Is  filed  in  the  condemnation  pro- 
ceeding, the  relief  sought  thereby  is  supple- 
mental and  collateral  to  the  proceeding  in 
which  the  Judgment  of  condemnation  was 
rendered,  and  the  questions  arising  in  the 
original  proceeding  cannot  be  relitigated  upon 
the  supplemental  petition.  It  la  for  a  distinct, 
separate  purpose;  that  is,  to  raise  funds  to 
pay  the  Judgment  already  entered."  It  is 
true  the  supplemental  petition  is  filed  "in  the 
same  proceeding,"  but  this  is  a  mere  matter 
of  convenience,  and  is  done  only  by  virtue  of 
a  direct  authority  given  by  the  statute.  Rev. 
St  c.  24,  art  9,  f  63.  And  although  this 
court  in  Guild  v.  City  of  Chicago,  82  111.  472. 
says,  "This  assessment  was  in  the  same  pro- 
ceeding," yet  it  also  there  speaks  of  the 
"original  petition  in  the  condemnation  pro- 
ceeding" and  "the'  supplemental  petition  in 
the  assessment  proceeding."  This  was  be- 
cause there  were  two  distinct  and  particular 
suits  or  proceedings,  but  Joined  or  yoked  to- 
gether, as  we  have  seen,  simply  for  purposes 
of  convenience.  That,  after  the  reversal  and 
remandment  and  failure  to  file  the  mandate 
in  the  Hntt  Case,  the  original  ordinance  was 
still  in  force  when  this  new  supplemental  pe- 
tition was  filed,  in  January,  1894,  and  no  new 
ordinance  for  the  opening  of  the  street  was 
necessary,  is  clearly  dedudble  from .  the  deci- 
sion of  this  court  In  Pardridge  v.  Village  of 
Hyde  Park,  131  IlL  537,  23  N.  B.  346.  There 
was  no  error  in  overruling  the  motion  of  the 
Lehigh  Valley  Coal  Company  to  dismiss  this 
proceeding  as  to  it 

The  superior  court  also  denied  the  motion 
of  the  Philadelphia  &  Reading  Coal  &  Iron 
Company  to  dismiss  the  proceeding  as  to  It, 
upon  the  ground  that  the  former  owners  of 
its  property  voluntarily  paid  $2,600,  the 
amount  levied  against  said  property  for  said 
improvement  In  the  form«-  assessment  roll. 
In  the  new  assessment  roll  the  property  is 
assessed  at  $3,150.  The  contention  of  the 
company  Is  that  the  payment  already  made 
discharged  the  land  from  any  further  burden, 
unless  proper  steps  were  taken  to  collect  a 
deficiency,  and  that  the  old  assessment  with 
the  fact  of  its  payment.  Is  a  bar  to  the  new 
assessment  The  city  claims  that  the  new 
supplemental  petition,  and  the  assessment 
based  thereon,  is  a  proceeding  de  novo,  in 
which  the  commissioners  act  without  refer- 
ence to  the  original  supplemental  petition  and 
first  assessment  It  concedes,  however,  that 
the  $2,500  paid  must  be  applied  on  the  new 
assessment  to  the  credit  of  the  particular 
property  for  which  it  was  paid,  and  that  the 
property  will  only  have  to  pay  the  difference 
of  $65a  SecUon  46  of  article  9  of  the  city 
and  village  act  provides  as  follows:  "If  any 
assessment  shall  be  annulled  by  the  city 
council  or  board  of  trustees,  or  set  aside  by 
any  court,  a  new  assessment  may  be  made 
and  returned,  and  like  notice  given  and  pro- 
ceedings had  as  herein  required  in  relation  to 
the  first,  and  all  parties  in  intarest  shall  have 
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tbe  like  rights,  and  the  city  coandl  or  board 
of  trustees  and  tbe  court  shall  perform  like 
duties,  and  have  like  power  in  relation  to  any 
subsequent  assessment  as  are  hereby  glvea 
in  relation  to  the  first  assessment"  This 
section  makes  provision  for  the  annulment 
of  an  assessment  by  a  city  council  or  village 
board  of  trustees.  There  may  be  contingen- 
cies in  which  such  an  act  is  eminently  and 
unquestionably  advisable  and  proper.  If 
there  was  an  assessment  of  $100,000  and  $5 
had  voluntarily  been  paid  thereon,  and  it  was 
Seflnltely  and  certainly  ascertained  that  the 
assessment  was  for  some  reason  Invalid,  the 
exercise  by  the  municipality  of  the  power  to 
annul  would  manifestly  be  authorized.  And 
this  section  in  substance  provides  that  if  any 
assessment  is  annulled  by  the  city  council,  or 
set  aside  by  any  court,  a  new  assessment  may 
be  made  and  returned  under  the  general  peo- 
vlslons  In  regard  to  special  assessmentB.  and 
just  as  if  no  prior  assessments  had  ever  been 
made.  The  section  has  no  reference  to  a  de- 
ficiency assessment,  for  special  provision  is 
made  for  that  In  section  47;  and  it  has  no 
reference  to  a  new  assessment  against  delin- 
quents, for  special  provision  Is  made  for  that 
In  section  48.  In  Union  Building  Ass'n  t. 
Olty  of  Chicago,  61  111.  439,  th«-e  was  In- 
volved a  proceeding  under  a  section  of  the 
special  charter  of  the  city,  but  the  court  there 
used  language  which  Is  in  point  here.  This 
court  said:  "The  ^ect  of  the  statute  author- 
ising a  new  assessment  is  that  the  same  shall 
be  made  as  nearly  as  may  be  in  the  same 
manner  as  is  prescribed  for  the  first  assess- 
ment. It  mast  in  all  cases  be  a  de  novo 
proceeding.  Its  departure  from  the  precise 
mode  of  making  the  first  assessment  can  be 
Justified  only  so  far  as  may  be  required  by 
the  circumstances  of  each  case.  Where  no 
payments  have  been  made,  and,  from  the  cir- 
cumstances of  the  work,  the  amount  of  the 
costs  and  expense  rests  upon  estimates  alone, 
then  it  must  be  made  in  all  respects  like  a 
first  assessment  But,  when  payments  have 
been  voluntarily  made  under  the  original  in 
whole  or  In  part,  then,  although  such  orig- 
inal assessment  may  be  void,  still  the  pay- 
ments must  be  allowed  to  apply.  If  In  fall, 
they  operate  to  discharge  the  land  in  respect 
to  which  they  were  made;  If  partial,  they  are 
a  discharge  pro  tanto."  Bee,  also,  Bradford 
V.  City  of  Chicago,  25  111.  411.  In  Falls  v. 
City  of  Cairo,  68  111.  403,  Palls  was  not  al- 
lowed to  recover  back  special  assessments  vol- 
untarily paid,  but  that  was  upon  the  ground 
that  the  improvement  had  been  in  part  made, 
and  It  was  considered  that  the  plaintiff  had 
received  a  full  equivalent  or  compensation 
for  the  money  paid,  In  the  enhanced  value 
which  his  property  had  derived  from  the  Im- 
provement. 

There  was  a  farther  motion  by  tbe  Phila- 
delphia &  Reading  Coal  &  Iron  Company;  1. 
e.  a  motion  to  set  aside  the  assessment  roll, 
because  Edward  C.  Hnling,.  one  of  the  com- 
misslonei'B,  was  examined  at  an  opinion  wit- 


ness for  the  city  at  the  trial  upon  the  former 
assessment  rolL    We  find  no '  evidence  or  ad- 
mission in  the  record  that  Edward  C.  Ha- 
Ung  testified  at  that  trial.    Besides  this,  the 
property  of  the  coal  and  iron  company  wu 
not  Involved  in  that  triaL  for  Its  then  owners 
filed  no  objections,  but  voluntarily  paid  the 
assessment    Holing,  therefore,  was  not  a  wit- 
ness as  to  the  effect  of  the  Improvement  up- 
on the  property  of  said  company.    The  stat- 
ute required  the  court  to  appoint  three  com- 
petent persons  as  commissioners  to  make  the 
assessm^it  and  the  presumptloa  must  be  that 
the  court  performed  its  duty  In  that  regard. 
Hunt  V.  Chicago,  00  IlL  183,  and  Shreve  v. 
Town  of  Cicero.  129  lU.  228,  21  N.  K.  S15, 
are  not  here  in  point    In  each  of  those  cases 
the  claim  was  that  one  of  the  commlBsioners 
owned  property  that  was  to  be  specially  as- 
sessed, and  had  a  pecuniary  Interest  In  mak- 
ing the  assessment    Here  it  does  not  appear 
that  Hullng  had  any  personal  or  pecuniary  in- 
terest In  the  matter  of  this  assessment    Pearce 
V.  Village  of  Hyde  Park,  126  lU.  287,  18  N. 
H.  824.    Nor  can  Cole' v.  City  of  Peoria.  18 
111.  901,  be  regarded  as  an  authority  that  is 
applicable  here.   That  case  arose  under  a  stat- 
ute where  the  commissi<mers  were  In  effect 
arbitrators,  and  there  was  a  right  to  appear 
before  them  with  witnesses.     Tbe  commis- 
sioners prejudged  the  case  of  tbe  appellant 
and  one  of  them  had  announced  to  him  and  to 
others  that  it  would  be  useless  for  blm  to 
bring  any  witnesses,  and  that  no  testtmotiy 
offered   would  make  any  difference,    aa  tbe 
commissioners  had  made  up  their  minds.    Here 
the  worst  that  can  be  surmised  is  that  Hullng, 
at  the  hearing  upon  the  old  assessment,  may 
have  testified  as  to  bis  opinion  that  the  as- 
sessment then  under  consideration  was  Just 
and  fair  so  far  as  the  property  of  certain  des- 
ignated persons  other  than  appellants  or  their 
grantors  was  concerned.    The  statute  (section 
S3,  art  9,  c.  24)  goes  so  tar  as  to  expressly 
authorize  the  court  when  an  asaesBinent  has 
been  found  not  to  be  true  and  Just,  to  cause 
it  to  be  recast  by  the  same  cmnmissioners  who 
made  the  objectionable  assessment 

We  think  there  was  no  error  In  denying  ei- 
ther of  the  two  preliminary  motions  that  vroc 
made  l^  the  Philadelphia  &  Beading  Coal  * 
Iron  Company. 

It  is  objected  by  the  appellants  that  tbe 
(xdlnance  upon  which  the  assessment  is  Imsed 
fails  to  show  that  the  proposed  improvement 
is  within  the  limits  of  the  city  of  Chicago.  It 
will  be  presumed  that  It  Is  so  located.  Stan- 
ton V.  City  of  Chicago,  154  lU.  23,  39  17.  £ 
987;  Meadowcroft  T.  People,  154  HL  416,  40  M. 
E.  442. 

It  is  objected  that  there  were  two  Jmy 
trials,  and  at  least  four  separate  final  Jndg- 
ments,  on  the  same  assessment  roll,  and  tbat 
the  court  had  exhausted  its  pow»s  by  tbe 
oitry  of  the  first  final  Judgment  This  dalm 
Is  decided  adversely  to  the  contention  of 
appellants  in  Browning  v.  City  of  Chicago.  155 
m.  314, 40  N.  B.  565.  and  niuuerous  other  i 
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It  l8  claimed  that  the  assessment  roll  was 
not  competent  evidence  against  appellants,  be- 
cause the  sum  inclnded  as  costs  was  largely  In 
excess  of  the  snm  Included  as  costs  in  making 
the  original  assessment  The  statute  express- 
ly provides  that,  on  the  hearing,  the  report 
of  the  commissioners  Shall  be  competent  evl* 
dence.  Section  31,  art.  9,  c.  24.  It  is  not  sug- 
gested that  the  last  estimate  made  is  too  large, 
or  that  it  includes  any  items  of  coat  that 
ought  not  to  have  been  included. 

It  Is  claimed  that  the  evidence  of  Mr.  Roem- 
held  was  inadmissible,  because  the  only  issaes 
before  the  Jury  were  whether  or  not  the  prop- 
erty of  the  ob]ect(M«  was  assessed  mote  or 
less  than  It  would  be  benefited,  or  more  or 
less  than  the  proportionate  share  of  the  cost 
of  the  Improvement  The  extent  to  which  the 
property  wonld  be  benefited  would  largely  de- 
pend upon  the  fact  whether  or  not  there  was 
a  bridge  across  the  south  branch  of  the  Chi- 
cago river,  on  the  line  of  the  street  extension. 
It  was  competent,  therefore,  to  show  that  the 
city  had  bnilt  a  bridge  there;  and  the  mat- 
ter of  this  evidence  was  so  limited  as  that  the 
Jnry  would  understand  that  the  »ection  of  the 
bridge  Itself  was  not  the  basis  of  any  claim 
for  benefits. 

A  claim  is  made  that  the  evidence  did  not 
make  out  a  case  of  special  benefits,  as  a 
question  of  fturt  The  report  of  the  commis- 
sioners was  cmnpetent  evidence,  and  made  out 
for  the  city  a  prima  facie  case  of  the  bene- 
fits; and,  when  the  evidence  Is  regarded  as  a 
whole,  it  amply  sustains  the  assessments  made 
against  the  prop^tles  of  the  appellanta 

It  is  urged,  finally,  that  the  coiut  erred  in 
denying  a  Joint  appeal  to  all  the  objectors 
as  prayed  for.  This  was  largely  a  matter  ot 
discretion  with  the  trial  court,  and  the  pre- 
sumption is  that  it  was  properly  exovlsed. 
There  seem  to  have  been  quite  as  many  at- 
torneys engaged  In  the  trial  of  the  objections 
as  there  were  different  property  owners,  and 
the  defoise  of  each  property  owner  seems  to 
hav  been  made  on  his  or  its  own  theory  of 
the  law  and  ftict  that  was  appUeable  to  him  or 
it  At  all  events,  these  two  defendants  prayed 
for,  obtained,  and  perfected  this,  their  Joint 
appeal,  and  thereby  have  had  the  benefit  <rf  a 
review  of  the  record  made  below  so  far  as 
it  is  applicable  to  their  property. 

We  find  no  error.  The  Judgment  of  con- 
Urmation  is  afllrmed.   Afilrmed. 


(168  III.  197) 

PEOPLE  ex  rel.  OOtlEY  v.  COMMISSION- 
ERS OP  HIGHWAYS  OP  TOWN 
OP  DOVER  et  al.i 
(Supreme  Court  of  Illinois.    Oct  11,  1895.) 

BrIOOKS— RBBtHLSING — LlABILITT  OF  TOWSS — 

Mamdamds. 
1.  Where  two  adjoining  towns  have  by  mn- 
tual  agreement  constracted  a  bddge  on  a  road 
separating  the  towns,  and  the  bridge  has  be- 

1  Reported  by  Louis  Boisot,  Jr.,  Esq.,  of  the 
Chicago  bar. 
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come  worn  out,  sndi  towns  are  bound  to  rebnild 
such  bridge,  both  at  common  law  and  by  virtue 
of  Rev.  St  1893.  c.  121,  i  21,  which  declares 
that  bridges  over  streams  on  roads  on  town 
lines  shall  be  bnilt  and  repaired  at  the  expense 
of  such  towns. 

2.  The  duty  of  rebuilding  snch  a  bridge  may 
be  enforced  by  mandamus  on  the  relation  of  an 
interested  property  holder. 

Appeal  from  appellate  court.  Second  dis- 
trict 

Petition  tor  mandamus  by  the  people  of  the 
state  of  lUinoia  on  the  relation  of  Hamilton 
Corey  against  the  commissioners  of  highways 
of  the  town  of  Dover  and  the  commissioners 
of  highways  of  the  town  of  Ohio.  Defend- 
ants obtained  Judgment,  which  was  aflb'med 
by  the  appellate  court  53  III.  App.  442. 
Petitioners  appeaL    Reversed. 

Scott  &  Davis,  for  appellants.  Geo.  S. 
SUnner,  for  appellees. 

BAKER,  jr.  The  relator,  a  resident  of  the 
town  of  Ohio,  in  Bureau  county,  and  the 
owner  of  640  acres  of  land  lying  in  <Hie  body, 
—320  acres  in  said  town  and  320  acres  in  the 
town  of  Dover,  a  town  lying  directly  soutb 
of  the  town  of  Ohio,— filed  in  the  drcnit 
court  of  said  county  his  petition  for  a  writ 
of  mandamus  to  compel  the  commissioners 
of  highways  of  said  towns  to  hold  a  Joint 
meeting,  and  take  the  proper  and  legal 
steps  for  entering  into  a  Joint  contract  for 
the  erection  of  a  bridge  over  a  stream  on 
an  established  town-line  road  between  said 
towns.  The  commissioners  of  the  town  of 
Ohio  filed  an  answer  admitting  all  the  mate- 
rial allegations  of  the  petition.  The  com- 
missioners of  the  town  of  Dover  filed  a  de- 
murrer to  the  petition.  The  drcnit  court 
sustained  the  demurrer,  and  dismissed  the 
petition,  and  rendered  Judgment  against  the 
relator  for  costs^  On  an  appeal  to  the  ap- 
pellate court  the  Judgment  was  affirmed,  and 
this  further  appeal  was  then  taken. 

Sections  21  and  22  of  the  road  and  bridge 
law  are  as  follcws: 

"Sec.  21.  Bridges  over  streams  which  di- 
vide towns  and  counties,  and  bridges  over 
streams  on  roads  on  county  or  town  lines, 
shall  be  built  and  repaired  at  the  expense  of 
such  towns  or  counties:  provided,  that  for 
the  building  and  maintaining  of  bridges  over 
streams  near  county  or  town  lines  in  which 
both  are  interested,  the  expense  of  building 
and  maintaining  any  snch  bridges  shall  be 
borne  by  both  counties  or  towns  in  such  pro- 
X>ortion  as  shall  be  Just  and  eqnitable  be- 
tween said  towns  or  counties,  taking  In  con- 
sideration thfe  taxable  property  of  each,  the 
location  of  the  bridge,  and  the  advantage  of 
each,  to  be  determined  by  the  commissioners 
In  making  contract  for  the  same  as  provided 
for  in  section  22  of  this  act 

"Sec.  22.  Por  the  purpose  of  bnllding  or 
keeping  in  repair  such  bridge  or  bridges  it 
shall  l>e  lawful  for  the  commissioners  of 
snch  adjoining  towns,  whether  they  be  in 
the  same  or  different  counties,  or  county 
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boards  of' such  adjoining  counties,  to  -eater 
Into  Joint  contract,  and  such  contract  may 
be  enforced  In  law  or  equity  against  such 
commissioners  Jointly,  tlie  same  as  if  entered 
into  by  individuals,  and  sucb  commissioners 
or  county  boards  may  be  proceeded  against 
Jointly,  by  at.y  parties  interested  in  sucli 
bridge  or  bridges,  for  any  neglect  of  duty  in 
reference  to  such  bridge  or  bridges  or  for 
any  damage  growing  out  of  such  neglect" 

Rev.  St.  1803,  c.  121. 

Section  23  of  the  act  makes  provision  for 
a  case  where  one  of  the  towns  refuses  to 
enter  Into  a  Joint  contract;  and  section  24 
gives  a  remedy  where  there  Is  such  a  con- 
tract to  one  town  against  the  other,'  In  the 
event  such  other  refuses  to  comply  with  its 
contract.  The  proceeding  at  bar,  however, 
is  under  section  22,  supra,  where  a  remedy 
is  given  to  any  party  interested  in  the  bridge 
to  enforce  a  joint  contract  against  adjoining 
towns  Jointly  for  any  neglect  of  duty  in 
reference  to  such  bridge.  If  the  case  were 
that  the  commissioners  of  highways  of  the 
town  of  Dover  and  the  commissioners  of 
highways  of  the  town  of  Ohio  had  never 
Jointly  constructed  or  agreed  to  constmct  a 
bridge  over  the  stream  called  "Master's 
Fork"  at  the  place  where  it  is  crossed  by  the 
public  town-line  road,  then  it  wonld  be  gov- 
erned by  the  case  of  Commissioners  of  High- 
ways of  Town  of  Dimmlck  v.  Oommissloners 
of  Highways  of  Town  of  Waltham,  100  IlL 
631,  where  this  court  held  that,  in  the  ab- 
sence of  an  agreement  between  the  commis- 
sioners of  highways  of  adjoining  towns  in 
regard  to  the  erecting  or  repairing  of  a 
bridge  on  the  town  line,  there  was  no  liabili- 
ty on  the  part  of  the  one  to  the  other  to 
contribute  to  the  cost  of  building  or  repair- 
ing such  bridge.  But  the  case  admitted  by 
the  demurrer  to  the  petition  for  a  writ  of 
mandamus  is  this:  That  a  public  road  was 
laid  out  prior  to  1869  between  said  towns, 
running  east  and  west,  the  same  having  been 
laid  out  partly  by  the  county  commissioners' 
court  before  the  adoption  of  township  or- 
ganization and  partly  by  the  commissioners 
of  highways  of  the  towns  of  Ohio  and  Dover, 
acting  Jointly,  after  the  adoption  of  town- 
ship orgranizatlon.  That  on  January  5,  1850, 
the  commissioners  of  highways  of  the  towns 
of  Dover  and  Ohio  met  for  the  purpose  of 
perfecting  said  public  highway,  and  divided 
said  town-line  road  into  districts,  allotting  to 
each  town  certain  ix>rtIons  to  be  worked  and 
kept  in  repair,  thereby  making  the  same  a 
town-line  road;  and  that  said  road  is  exten- 
sively traveled,  and  of  great  public  utility. 
That  a  large  stream  of  water,  called  "Mas- 
ter's Fork,"  flows  southward,  and  crosses 
said  town-line  road  near  the  southeast  cor- 
ner of  section  2  In  Dover  township,  and  then 
flows  South  In  Dover  town.  That  said 
stream,  where  it  crosses  the  said  town-line 
road,  is  at  times  very  deep,  and  quite  wide, 
and  often  during  the  year  the  water  is  high 
and  furious.   That  said  stream  is  impassa- 


ble tan  carriages  and  wagons  at  any  tlue 
of  the  year  within  the  lines  of  the  highway. 
That  at  the  time  said  tilghway  was  perfect- 
ed and  made  a  town-line  road,  in  the  year 
1859,  it  was  conceded  at  a  Joint  meeting  of 
the  commissioners  of  highways  of  said 
towns  that  a  bridge  spanning  said  stream 
was  necessary  for  the  public  travel  in  cHder 
to  make  use  of  said  road,  and  that  under  the 
law  each  town  should  contribute  one-half 
to  the  erection  of  said  bridge.  That  some 
time  after  establishing  said  road,  on  January 
5,  1859,  the  commissioners  of  Iiigbways  of 
the  towns  of  Ohio  and  Dover  acting  jointly 
erected  a  large  wooden  bridge  across  said 
stream  wliere  it  crosses  said  town-line  road. 
That  said  bridge  spanned  said  stream,  and 
was  used  from  about  the  year  1860  until  the 
year  1884  or  1885,  when  it  became  absolute- 
ly unsafe  for  public  travel,  finally  falling, 
and  being  waited  away  by  the  stream. 
That  for  tlie  last  eight  or  nine  years  said 
highway  where  said  bridge  crossed  said 
stream  has  been  wholly  impassable  for  car- 
riages and  wagons  at  all  times  of  the  year, 
the  eastern  bank  of  said  stream  being  very 
high.  That  there  has  Iieen  no  way  for  the 
last  eight  or  nine  years  said  road  could  be 
traveled  except  by  turning  ont  of  the  high- 
way to  the  northward,  and  crossing-  the 
stream  some  distance  north  of  the  old  site 
of  the  bridge,  in  the  relator's  field.  Tbat 
for  the  last  eight  or  nine  years  relator  lias 
been  compelled  to  allow  public  travel  to  pass 
through  his  fields,  and  baa  been  compelled  to 
keep  up  gates  to  accommodate  said  traveL 
That  even  then  they  are  tmable  to  haul 
heavy  loads  along  said  highway,  becaoae  of 
said  bridge  being  gone.  It  is  farther  ad- 
mitted by  the  demurrer  that  the  towns  of 
Dover  and  Ohio  are  about  equal  in  value  as 
to  the  taxable  property;  that  the  cost  of  the 
bridge  would  not  exceed  $1,000;  that  the 
town  of  Ohio  has  appropriated  and  raised 
by  taxation  sufficient  money  for  road  and 
bridge  purposes  to  build  its  proportion  of 
said  bridge;  and  tbat  the  town  of  Dover  la 
abundantly  able  to  construct  its  prc^wr  pro- 
portion of  said  bridge,  and  now  has  sufficient 
money  on  hand,  levied  for  road  and  bridge 
purposes,  with  which  to  do  so. 

The  facts  stated  in  the  petition  may  not  be 
very  artificially  pleaded,  but  they  clearly 
show  that  in  1859,  at  a  Joint  meeting  of  the 
highway  commissioners  of  the  two  towns,  a 
Joint  agreement  or  contract  was  made  that 
the  original  bridge  across  Master's  fork 
should  be  built,  and  tbat  each  town  should 
pay  one-half  of  the  cost  of  the  erection  of 
such  bridge,  and  that  the  two  towns,  acting 
Jointly,  constructed  the  bridge,  about  the  year 
1860;  and  also  show  that  the  public  town-Une 
road  that  passed  over  the  bridge  for  some  25 
years  was  extensively  traveled,  and  of  great 
public  utility;  that  said  road  is  stiU  exten- 
sively traveled,  but  that,  by  reason  of  the 
bridge  having  fallen,  public  travel  is  forced 
to  trespass  upon  private  property,  and  heavy 
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loads  cannot  be  banled  along  tbe  hljfliway. 
The  petition  does  not,  In  terms,  state  tbat  tbe 
agreement  also  was  to  jointly  repair  or  main- 
tain; bnt,  from  tbe  facts  alleged  of  tbe  joint 
agreement  to  Jointly  build  tbe  bridge,  of  tbe 
sabBeqnent  joint  construction  of  tbe  same, 
and  of  tbe  nse  made  of  tbe  road  and  tbe 
bridge  for  public  travel,  tbe  doty  to  jointly 
repair  follows. as  a  legal  oMicluBlon.  Iiord 
Coke,  in  2  Inst  700,  701,  says:  "But  admit 
tbat  none  at  all  were  bonnden  to  tbe  repara- 
tion of  the  bridge,  by  whom  should  It  be  re- 
paired by  tbe  common  law?  Tbe  answer  is 
by  tbe  whole  county,"  etc.,  "wherein  the  bridge 
is,"  etc.,  "because  it  is  for  tbe  common  good 
and  ease  of  fbe  whole  county."  In  Rex  ▼.  In- 
habitants of  West  Riding  of  Yorkshire,  2 
Enst,  342,  it  was  held  tbat,  by  the  common 
law,  if  a  bridge  be  of  public  utility,  and  is 
used  by  tbe  public,  then  tbe  public  must  re- 
pair it,  even  though  it  was  built  by  an  indi- 
vidual. And  the  same  rule  was  unanimously 
held  in  the  case  of  Rex  v.  Inhabitants  of 
West  Riding,  6  Burrows,  2S94,  where  the 
common-law  doctrine  was  much  considered. 
In  State  v.  Town  of  Campton,  2  N.  H.  513, 
it  was  held  tbat  a  bridge,  though  erected  by 
individuals,  yet  if  dedicated  to  tbe  public, 
and  used  by  the  public  so  long  as  to  conceive 
Its  public  usefulness,  must  be  repaired  by  the 
public;  and  also  held  that,  under  tbe  statute  of 
tbat  state,  this  public  duty  devolved  alto- 
gether upon  towns,  and  in  no  case  upon 
counties.  See,  also,  State  t.  Demaree,  80 
Ind.  510,  and  State  v.  Board  of  Oom'rs  of 
Gibson  Co.,  Id.  478,  which  are  cases  of  like 
tenor  and  effect  All  of  these  authorities, 
with  tbe  exception  of  tbe  two  last  cited, 
w«re  approved  of  by  this  court  in  Town  of 
Rutland  v.  Town  of  Dayton,  60  HI.  58.  It 
was  there,  however,  held  that;  under  tbe  stat- 
ute tben  in  force.  In  order  to  enable  a  town 
to  compel  an  adjoining  town  to  contribute  to 
tbe  repairing  or  maintaining  a  bridge  over  a 
stream  dividing  them,  which  bridg^e  bad  been 
orlginaUy  built  by  private  enterprise,  there 
must  be  proof  of  the  acceptance  of  such 
bridge  as  a  public  bridge.  See,  also,  Town  of 
Dayton  v.  Town  of  Rutland,  84  111.  279,  where 
in  the  same  suit  this  court'beld  that  where  a 
bridge  over  a  stream  dividing  two  towns  Is 
recognized  and  accepted  as  a  public  bridge 
by  tbe  proper  officers  of  each  town,  each  will 
be  liable  to  one-half  of  tbe  expense  of  keep- 
ing tbe  same  in  repair.  Of  course,  no  ques- 
tion of  acceptance  arises  In  the  case  now  be- 
fore us  In  regard  to  the  original  bridge  across 
Master's  fork,  for  it  is  conceded  tbat  it  was 
built  upon  a  public  town-lbie  road  jointly  by 
the  lawful  authorities  of  tbe  towns  of  Dover 
and  Ohio,  in  pursuance  of  a  joint  agreement 
or  contract  made  between  them. 

The  condnslon  we  deduce  from  that  which 
.  we  have  said  is  this:  That  tbe  repairing  of  a 
public  bridge,  -when  such  repairs  are  not 
chargeable  to  deslgtiated  persons,  lands,  tene- 
inents,  or  b<)ct)es  politic,  is,  by  the  common 
law,  a  public  charge;  and  whenever  tbe  public : 


authorities  to  whom  is  committed  tlie  matter 
of  building,  repairing,  and  maintaining  pub- 
lic bridges  either  construct  a  bridge  upon  tbe 
line  of  a  public  road,  or  recognue  and  accept 
for  public  use  a  bridge  built  there  by  others^ 
and  such  bridge  Is  used  by  tbe  public,  then 
liability  for  the  cost  of  keeping  such  bridge 
In  repair  is  by  law  imposed  upon  tbe  county, 
town,  or  adjoining  towns,  as  tbe  case  may  be, 
whose  representatives  such  public  authorities 
are.  And  It  follows,. as  a  corollary,  that  tbe 
repairing  of  the  original  bridge  over  Master's 
fork  at  the  place  where  it  is  crossed  by  the 
public  town-line  road,  it  having  been  built  by 
tbe  towns  of  Dover  and  Ohio  Jointly,  and  un- 
der a  Joint  agreement  between  such  towns,  is 
a  duty  and  a  burden  tbat,  by  the  combined 
effect  of  the  common  law  and  tbe  statute,  is 
obligatory  upon  said  two  towns. 

The  towns  of  Dover  and  Ohio  being  Jointly 
liable  for  repairs,  are  they  therefore  legally 
bound  to  build  a  new  bridge  in  place  of  tbe 
original  bridge,  which  it  is  admitted  became 
rotten  and  unsafe,  and  finally  fell,  and  was 
washed  away  by  tbe  stream?  To  "restore" 
and  to  "renew"  are  given  by  lexicographers 
as  synonyms  of  "repair."  It  has  always  been 
held  at  the  common  law  that,  under  a  cov- 
enant to  repair,  a  tenant  is  oUlged  to  r^ulld, 
even  in  the  case  of  tbe  total  destruction  of 
the  demised  premises.  In  Canal  Navigation 
▼.  PrItChard,  6  Term  R.  750,  It  was  held  tbat 
a  covenant  binding  a  party  to  keep  a  bridge 
in  repair  bound  him  to  replace  it,  although  it 
was  totally  destroyed  by  a  flood.  In  People 
V.  Hillsdale  &  G.  Turnpike  Road,  23  Wend.  254, 
where  the  duty  Imposed  was  one  to  keep  in  re- 
pair, and  the  bridges  were  carried  away  by  a 
sudden  freshet,  It  was  held  tbat  the  company 
was  required  to  rebuild  within  a  reasonable 
time.  In  Rex  v.  Inhabitants  of  West  Riding, 
supra,  tbe  indictment  was  for  a  failure  to  re- 
pair, and  tbe  proof  was  that  the  bridge  had 
been  taken  away  by  a  flood,  and  a  verdict  of 
guilty  was  rendered,  subject  to  tbe  opinion  of 
the  court  on  the  question  "whether  the  inhab- 
itants of  tbe  West  Riding  are  obliged  to  re- 
build the  said  new  bridge,"  and  the  court  of 
king's  bench  unanimously  answered  the  ques- 
tion in  the  affirmative.  In  State  v.  Town  of 
Campton,  supra,  the  bridge  was  wholly  de- 
stroyed by  an  unusual  rise  of  water  in  tbe 
river,  and  a  verdict  against  the  town  was 
sustained.  See,  also,  Briggs  r.  GuUford,  8  Vt 
264.  In  State  v.  Board  of  Com'rB  of  Gibson 
Co.,  supra.  It  was  held  tbat  mandamus  would 
lie  agatnat  county  commissioners  to  keep  pub- 
lic bridges  In  repair,  and  that  the  duty  to  re- 
pair extended  to  replacing  or  rebuilding  wbere 
there  was  a  substantial  destruction  of  tbe  atlg- 
inal  bridge;  and  in  Howe  v.  Commissioners, 
etc.,  47  Pa.  St.  861,  the  words  used  In  the 
statute  were  "to  repair."  Tbe  court  said: 
"If  we  should  set  aside  tbe  act  altogether,  the 
duty  of  maintaining  the  bridge,  once  legally 
imposed  upon  the  county,  and  never  taken  off, 
would  still  have  to  be  enforced;"  and  further 
.said:   "We  cannot  graduate  repairs,  and  say 
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slight  ones  shaQ  be  done,  and  large  ones  may 
be  neglected.  The  legislature  did  not  mean 
we  should  do  this.  They  meant  by  repairs 
whatever  was  necessary  to  make  bridges  safe 
and  passable." 

The  case  now  before  xm  is  essentially  differ- 
ent from  that  presented  to  this  court  in  Peo- 
ple V,  Commissioners  of  Highways,  118  HL 
239, 8  N.  B.  681.  In  that  case  It  was  attempt- 
ed to  compel  the  commissioners  of  highways 
to  build  certain  bridges  that  were  wholly  witit- 
in  the  limits  of  their  own  town,  and  the  ele- 
ment of  an  agreement  with  the  commissionen 
of  an  adjoining  town  was  wholly  absent.  The 
sections  of  the  statute  that  are  here  involTed— 
i.  e.  sections  21,  22,  23,  and  24  of  the  road  and 
bridge  law— did  not  enter  Into  that  case;  and, 
moreover,  It  was  there  made  to  appear  that 
the  highway  commissioners  had  exhausted 
their  powers  of  taxation,  and  the  funds  so 
raised  had  been  expended  for  otho-  purposes. 
Here,  on  the  contrary,  the  arrangement  and 
agreement  made  in  1858  between  the  adjoin- 
ing townships  for  the  construction  and  repair 
of  the  bridge  on  the  public  town-line  road  is 
admitted,  and  the  suit  is  based  on  a  statute 
specially  applicable  to  such  a  case,  which  pro- 
vides that  such  contract  or  agreement  may  be 
enforced  in  law  or  equity,  the  same  as  If  en- 
tered Into  by  Individuals,  and  that  the  com- 
missioners of  the  adjoining  towns  may  be  pro- 
ceeded against  Jointly,  by  any  parties  inter- 
ested in  the  bridge,  for  any  neglect  of  duty 
in  reference  to  such  bridge;  and  it  is  conceded 
that  both  towns  are  abundantly  able  to  con- 
struct their  proper  proportions  of  the  bridge, 
and  that  they  now  have  on  hand  sufficient 
money  levied  for  road  and  bridge  purposes  to 
enable  them  to  do  so.  It  is  the  law  of  this 
state  that  no  town  is  legally  liable,  without  Its 
assent,  to  aid  in  the  construction  or  repair  of 
bridges  over  streams  on  town-line  roads,  cr  for 
bridges  across  a  stream  constituting  a  part 
of  its  boundary;  but  it  is  equally  a  part  of 
the  law  that  any  town  may  voluntarily  as- 
sume such  liability  by  contract  or  agreement, 
express  or  Implied.  Fe(q;>le  v.  Supervisors  of 
La  Salle  Co.,  Ill  IlL  527;  Town  of  Rutland 
V.  Town  of  Dayton,  60  HI.  68;  Town  of  Day- 
ton V.  Town  of  Rutland,  84  III.  279;  Commis- 
sioners of  Highways  of  Town  of  Dimmick  y. 
Commissioners  of  Highways  of  Town  of  Wal- 
tbam,  100  111.  631. 

We  think  that,  under  the  circumstances  ot 
this  case,  as  admitted  to  be  true  by  the  de- 
murrer to  the  petition,  there  is  an  absolute 
duty  imposed  on  the  commissioners  of  high- 
ways of  the  town  of  Dover  to  Join  with  the 
commissioners  of  the  town  of  Ohio  in  repair- 
ing the  bridge,  by  rebuilding  it;  and,  this  be- 
ing BO,  mandamus  will  lie.  While  It  is  the 
Imperative  duty  of  the  commissioners  of  high- 
ways of  the  two  towns  to  replace  the  bridge, 
they  are  necessarily  Invested  with  an  inci- 
dental discretion  as  to  the  kind  of  new  bridge 
to  be  built,  but  even  this  discretion,  If  abused 
or  made  to  work  injustice,  can  be  controlled 
by  mandamus.    Village  of  Glencoe  v.  People, 


78  HL  382;  Brofcaw  y.  GomntiaBionecs  of 
Highvrays,  130  BL  482,  22  N.  E.  686L 

It  was  error  to  sustain  the  demurrer  to  the 
petition,  and  dismiss  it  out  of  court  at  the  cost 
of  the  relator. 

The  Judgments  of  the  circuit  and  appellate 
courts  are  reversed.  The  cause  is  remanded  to 
the  circuit  court,  with  directions  to  ovrande 
the  demurrer  to  the  petition.  Reversed  and 
remanded. 


(IE?  IlL  eos) 
STBBBT  et  aL  y.  CHICAGO  WHABPING 
&  STOBAGB  CO.i 
(Supreme  Court  of  UUnois.    Oct  11.  1885.) 

CONSTROOTION    OF    COSTRACT— BQnlTT— PutAWHO 

— Pbaotiob— Appbai— Rbtbbsai- 

1.  Plaintiff  agreed  to  lease  to  defendant 
certain  premisea  at  expiration  of  an  existing 
lease.  There  were  on  tne  premises  certain  fix- 
tures belonging  to  the  tenant,  which,  under  the 
lease,  plaintiff  was  to  boy  at  an  appraised 
price.  The  agreement  to  lease  provided  that 
defendant  should  "be  entitled  to  take"  said  fix- 
tures at  their  appraised  value,  or  to  purchase 
them  direct  from  the  tenant,  and  that  at  the 
expiration  of  defendant's  lease  plaintiff  should 
buy  said  fixtures  from  him.  HeU,  that  defend- 
ant was  bound  to  purchase  the  fixtures,  hit 
only  option  being  as  to  the  mode  of  parchaJse. 

2.  Where  a  bill  prays  for  reformation  of 
a  contract,  for  its  specific  performance,  and  for 
general  relief,  a  decree  enforcing  specific  per- 
formance without  reforming  the  contract  ia 
supported  by  the  bilL 

3.  In  cases  not  wholly  foreign  to  the  Jo- 
riadiction  of  a  court  of  chancery,  a  defendant 
who  has  answered  the  bill  and  submitted  to  a 
heariag  without  objection  cannot  object  on  ap- 
peal that  the  complainant  has  an  adequate 
remedy  at  law. 

4.  A  defendant  who  has  introduced  no  evi- 
dence, but  contented  himself  with  cross-exam- 
ining the  complainant's  witnesses  and  object- 
ing to  their  testimony,  and  who  has  obtained 
a  decree  in  his  favor,  which  has  been  reversed 
on  appeal,  has  no  nght  on  the  remanding  of 
the  cause  to  introduce  evidence  in  defoiae. 

Appeal  from  appellate  court.  First  district. 

Bill  by  the  Chicago  Wharflng  &  Storage 
Company  against  Charles  A.  Street  and  Fred- 
erick A.  Keep,  copartners  as  Street,  CSiat- 
field  &  Co.  Defendants  obtained  Judgment, 
which  was  reversed  by  the  appellate  court 
64  111.  App.  668.  Defendants  appeaL  Af- 
firmed. 

The  Chicago  Wharflng  &  Storage  Com- 
pany, appellee  herein,  was  the  owner  of  cer- 
tain dock  property  In  Chicago,  subject  to  a 
leasehold  Interest  of  Walter  Shoemaker  & 
Co.;  such  leasehold  beginning  May  1,  1887, 
and  ending  April  80,  1892.  Shoemaker  &  C3o. 
bad  placed  on  the  property  a  large  amount  of 
planking  for  driveways  and  sorting  platforms, 
and  had  erected  fences,  lumber  sheds,  and 
laid  foundation  timber  for  piling  Iamb«-. 
The  lease  to  Shoemaker  &  Co.  provided  tbat 
in  case  the  lease  should  not  be  renewed  the 
lessor  should  at  its.  expiration  purchase  the 
planking  on  the  premises,  and  pay  therefor 
the   valuation    made   by   three   appraisers. 

I  Reported  by  Louis  Boiaot,  Jr.,  Hisq.,  of  tlt» 

Chio^o  bob 
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Street,  Ohatfield,  &  Ca,  the  appellants,  ne- 
gotiated for  a  lease  of  the  premises  for  a 
term  beginning  May  1,  1892,  and  their  at- 
tention was  called  to  the  proYislon  In  the 
Shoemalter  lease  requiring  the  lessor  to.pnr- 
chase  the  planking,  and  the  lease  was  shown 
to  them.  The  negotiations  with  Street,  Chat- 
field  &  Co.  were  made,  on  beibalf  of  the  com- 
pany by  Galloway,  who  Is  its  treasurer,  and 
on  behalf  of  Street,  Chatfield  &  Co.  by  Street 
Galloway  stated  to  Street  the  provisions  of 
the  Shoemaker  lease;  that  Street  or  the  com- 
pany should  take  the  planking  at  the  expira- 
tion of  that  lease  at  an  appraised  value,  at 
the  same  time  saying  that  he  (Galloway) 
would  lease  the  property  to  appellants  for 
15,400  a  year  providing  they  would  take  the 
planking  as  provided  in  the  lease.  Street, 
in  answer  to  that  proposition,  said  that  he 
would  like  to  negotiate  with  Shoemaker  for 
the  lumber  shed,  stable,  fencing,  and  some 
other  things  that  they  had  on  the  ground, 
which  were  not  Included  in  the  arbitration 
agreement,  and  that  while  he  (Street)  was 
negotiating  for  these  he  might  make  an  ar- 
rangement to  purchase  the  planking.  Gallo- 
way said  he  had  no  objections  to  his  buying 
the  planking  by  private  trade;  that  "he 
could  either  buy  it  or  take  it  at  the  ap- 
praised value."  Street  said  he  would  take 
the  premises  on  the  terms  named.  They  then 
put  their  agreement  into  writing.  The 
agreement,  as  written,  is  substantially  this: 
"Memorandum  of  agreement  made  the  sec- 
ond day  of  February,  1882,  between  the 
Chicago  Wharflng  and  Storage  Company,  a 
corporation  of  the  one  part,  and  Street,  Chat- 
field  &  Co,  of  the  other  part,  witnesseth: 
That  the  first  party  agrees  to  lease  to  tlie 
second  party  lots  2&-38,  both  Inclusive,  in 
subblock  2  of  Uock  18,  Sheffield's  addition 
to  Chicago,  now  occupied  by  Walter  Shoe- 
maker &  Ca,  from  May  1,  1892,  to  AprU  30, 
1897,  for  $450  a  month,  to  be  paid  monthly 
in  advance,  beginning  May  1,  1892.  First 
party  agrees  to  provide  an  office.  First  party 
is  to  pay  taxes  on  the  ground,  and  second 
party  on  the  improvements.  In  'considera- 
tion of  the  undertaking  by  the  first  party 
the  second  party  agrees  to  take  .a  lease  of 
said  premises,  and  to  pay  the  rent  named, 
and  to  pay  taxes.  The  imrty  of  the  second 
part  shall  be  enuUed  to  take  the  planking 
now  on  said  groond,  belonging  to  Walter 
Shoemaker  &  Co.,  at  the  appraised  value  as 
provided  for  In  the  lease  between  James  B. 
Galloway  and  Walter  Shoemaker  &  Oa,  or  to 
purchase  said  planking  direct  from  Walter 
Shoemaker  &  Co.,  end  at  the  expiration  of 
the  lease  hereby  agreed  to  be  made  the  first 
party  agrees  to  purchase  the  planking  on 
said  yard  of  Street,  Chatfield  &  Ca  at  its 
then  appraised  value,  to  be  appraised  as  fol- 
lows: Bach  of  the  parties  to  said  lease  shall 
select  one  appraiser,  and  If  these  two  cannot 
agree  they  shall  sdect  a  third  appraiser,  and 
the  majority  of  the  three  so  chosen  shall  de- 
cide the  value  of  said  planking.    First  party 


agrees  to  enforce  the  terms  of  lease  with 
Shoemaker  &  Co.  regarding  the  river  chan- 
nel." After  this  agreement  was  made,  Street 
negotiated  with  Shoemaker  &  Co.,  and  bought 
the  lumber  shed,  fencing,  and  other  prop- 
erty on  the  premises,  but  they  could  not  agree 
on  the  price  of  the  planking.  Street  then 
reauested  an  immediate  appralsaL  Apprais- 
ers were  appointed,  but  the  one  selected  by 
Galloway  declined  to  act,  and  Street  thai 
said  he  would  himself  get  a  man  who  would 
be  acceptable,  and  who  would  make  a  good 
appraiser.  Street  Informed  Gtalloway  of  the 
time  set  tor  the  appraisal,  and  requested  him 
to  be  present  On  AprU  7,  1892,  Street  in- 
troduced GaUoway  to  Holtmeler,  the  ap- 
praiser selected  by  Street,  and  an  appraisal 
was  made  the  same  day.  The  price  placed 
on  the  planking  was  almost  $500  more  than 
the  amount  for  which  It  had  been  offered 
to  Street  by  Shoemaker  &  Ca  Galloway  left 
while  the  appraisers  were  at  work,  but  Street 
remained  imtil  the  appraisal  was  made.  The 
next  day  Street  called  on  Galloway,  and  said 
the  appraisal  was  too  high,  but  he  was  will- 
ing to  pay  the  amount  for  Which  it  had  been 
offered  to  him.  Shoemaker  &  Co.  refused  the 
offer.  Iieases  were  drawn  and  tendered  to 
Street  Chatfield  &  Go.  in  accordance  with 
the  agreement  referred  to,  a  provision  being 
inserted  that  Street  Chatfield  &  Co.  should 
pay  the  appralsaL  They  declined  to  sign  the 
lease.  On  May  1,  1892,  Street,  Chatfield  & 
Co.  took  possession  of  the  property  and  the 
planking,  and  are  using  the  same  in  their 
business.  On  May  2,  1892,  they  sent  the 
complainant  notice  to  remove  the  planking. 

On  May  18, 1892,  appellee  filed  a  bill  against 
appdlants  tor  the  specific  performance  oC  the 
contract  A  demurrer  was  sustained  to  that 
blU,  as  was  also  a  demurrer  to  an  am^ided 
bill.  Thereupon  appellees,  by  leave  of  court 
filed  this  their  sec<»>d  amended  bill,  and  pray- 
ed tbM«in  both  for  a  reformation  of  the  con- 
tract and  for  specific  i>erformance.  There 
was  then  answer  and  replication,  and  the 
cause  was  referred  to  a  master  in  chancery  to 
take  the  evidence  and  report  his  conclusions 
thereon.  The  master  reported  the  testimony 
and  his  conclusions.  His  ultimate  conclu- 
sions were  that  it  was  the  understanding  of 
the  parties  to  the  agreement  prior  to  the 
time  when  the  same  was  reduced  to  writing, 
that  Street  Chatfield  &  Ck>.  should  either  take 
the  planking  at  the  appraised  value,  or  should 
purchase  it  from  Shoemaker  &  Co.  at  private 
sale,  but  that  it  is  not  shown  that  when  the 
agreement  was  actually  dictated  by  Galloway 
and  written  out  It  was  the  intention  of  the 
parties  to  me  any  different  language  than 
was  used  in  the  agreement,  and  that  Gallo- 
way thought  that  the  words  "be  entitled  to" 
meant  and  all  the  time  has  insisted  that 
they  do  mean,  something  diflFerent  from  what 
the  court  has  already  determined  they  do 
mean;  that  Street  felt  all  the  time,  until  ad- 
vised to  the  contrary  by  hfs  attorney,  that  he 
was  obliged  to  do  one  of  two  things^— either 
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take  the  ptanking  at  its  appraised  valne,  or 
purchase  It  at  private  sale,— yet  that  this 
conclusion  Is  not  without  doubt,  and  It  is  pos- 
sible that  he  and  Galloway  may  have  under- 
stood the  matter  differently;  that  the  evi- 
dence does  not  show  any  such  mistake,  at 
come  within  the  rule  goreming  the  reforma- 
tion of  contracts.  And  the  master  recom- 
mended that  a  decree  shotild  be  entered  dis- 
missing the  second  amended  bill  for  want  of 
equity.  At  the  hearing  the  court  refused  to 
allow  the  exceptions  to  the  master's  report; 
and  dismissed  the  second  amended  bUl  out 
of  court  for  want  of  equity.  Upon  a  writ  of 
error  sued  out  of  the  appellate  court  of  the 
First  district,  the  decree  of  the  circuit  coort 
was  reversed  and  the  cause  remanded,  with 
directions  to  enter  a  decree  directing  Street, 
Chatfield  &  Co.  to  pay  into  court  the  apprais- 
ed value  of  the  planking  as  found  by  the  ap- 
praisers, with  interest  thereon  at  6  per  cent 
per  annum  from  May  1,  1892,  and  to  execute 
a  lease  of  said  premises  in  accordance  with 
the  instrument  signed  by  the  parties  and 
bearing  date  February  2,  1892,  the  same  to 
be  prepared  and  executed  by  the  Chicago 
Wharfing  &  Storage  Company.  Tbe  Judg- 
ment and  decree  of  the  appellate  court  are 
brought  here  for  review  by  this  appeal. 

S.  M.  Hillard,  for  appellants.  Adolpb  Traub, 
for  appellee. 

BAKER,  J.  (after  stating  the  facts).  As  we 
understand  the  record,  the  m-iginal  bill  and 
the  first  amended  bill  are  not  now  before  us. 
Under  a  leave  to  amend,  the  complainant  be- 
low struck  out  of  the  record  the  original  and 
the  first  amended  bills,  with  the  exception  of 
the  exhibits,  which  were  expressly  retained 
and  made  parts  of  the  second  amended  bill  of 
complaint  Although  the  court  had  sustain- 
ed demurrers  to  the  original  and  first  amend- 
ed bills,  yet  it  bad  not  dismissed  either  of 
them,  but  had  retained  them  for  purposes  of 
amendment;  and  the  complainant  had  the 
right  to  dismiss  them,  not  only  because  no 
cross  bill  had  been  filed,  but  for  tbe  purpose 
of  substituting  for  them,  with  the  leave  of 
tbe  court,  its  second  amended  bill.  But  we 
are  unable  to  see  that  any  of  these  things 
that  we  have  mentioned  materially  affect 
the  rights  of  the  parties.  By  the  second 
amended  bill  two  objects  are  sought,— the 
reformation  of  the  contract,  and  the  speciQc 
performance  of  the  contract.  The  appellate 
court  held  that  the  complainant  is  entitled,  to 
the  last  of  these  measures  of  relief,  but  that 
it  was  not  necessary  that  there  should  be 
any  reformation  of  the  agreement  signed  by 
the  parties.  Assuming  a  proper  case  Is  made 
out  for  relief,  there  can  l>e  no  sound  objection 
to  this  view.  The  prayer  is  for  both  kinds 
of  relief,  and  that  includes  each  kind.  And 
besides  this  the  bill  contains  the  general 
prayer  for  other  and  further  relief,  and  that 
is  comprehensive  enough  to  include  all  the 
relief,  that  the  appellate  court  directed  to  be 


given.  Nor  can  the  point  now  be  made  that 
appellee  has  an  adequate  remedy  at  law. 
Appellants  answered  the  second  amended  bOl 
and  went  to  a  heating,  and  submitted  the 
queatian  of  their  rights  to  the  decisian  of  the 
chancellor.  In  cases  tbat  are  not  wholly  for- 
eign to  the  JnrisdictlCMi  of  a  court  of  chan- 
cery, defendants  cannot  do  this,  and  then. 
In  the  event  the  adjudicatioas  are  advene  to 
their  IntOTests,  dabn  that  the  complainants 
had  adequate  remedies  in  the  courts  oC  law. 

The  material  question  In  the  caae  Is  as  t» 
the  Interpretatltm  to  be  put  upon  tbe  con- 
tract.   Are  appellants  bound   to   take  the 
planking    and    pay    its    appraised     valne? 
Where  the  contract  is  in  writing  the  writ- 
ing itself  is  primarily  to  be  considered  in 
ascertaining  the  intention  of  the  parties,  and 
all  its  different  provisions  are  to  be  read  and 
construed  together,  so  as,  If  possible,  to  make 
a  sensible  and  consistent  whole.    It  is  ap- 
parent that  from  the  stipuIatl<Mi  tbat  the 
party  of  the  second  part  "shall  be  entitled  to 
take  the  planking"  "at  the  appraised  valne," 
"or  to  purctiase  said  planking  direct  ftom 
Walter  Shoemaker  &  Co.,"  taken   alone,  it 
it  is  difficult,  perhaps  impossible,  to  deduce 
a  conclusion  that  it  vnus  the  intention  to 
absolutely  bind  the  party  of  the  second  part 
to  take  the  planking  in  one  way  or  the  otii- 
er.   Tbe  words,  in  and  of  themsei'vea,  and 
separated  from  the  context,  seem   1»  indi- 
cate an  option  or  privilege  given  said  second 
party  to  take  the  planking,  if  tbey  saw  fit 
so  to  do,  and  if  they  elected  to  take  it  then 
they  should  also   have  the  right  to  either 
make  a  peraonal  contract  of  pnrchase  with 
Shoemaker  &  Co.,  or  take  it  at  its  appraised 
value.   But  in  the  same  sentence  with  said 
provision,  and  immediately  foUowing  It,  and 
separated  from  it  only  by  a  comma,  is  this 
further  provision:   "And  at  tlie  expiratlan 
of  the  lease  hereby  agreed  to  be  made  tbe 
first  party  agrees  to  purchase  tbe  planking 
on  said  yard  of  Street,  Chatfield  &  Co.  at 
its  then  appraised  value."    How  conld  ap- 
pellee, at  the  expiration  of  the  lease  bar- 
gained for,  purchase  the  planking  froxn  ap- 
pellants,  unless  it  be  that   the  latter   first 
got  it  trova  Shoemaker  &  Co.  eltber  at  an 
agreed  price  or  at  the  appraised  value,  as- 
certained in  the  manner  pointed  out  in  the 
then   expiring  lease  to  Shoemaker  &   Co.? 
The  reasonable  and  necessary  implication  is 
that  it  was  intended  by  both  parties  that 
appellants   should  at  all   events    take    the 
planking,  either  in  the  one  way  or  the  otli- 
er.   This  being  so,  it  is  evident  tbat  when, 
in   their   written  contract,    they    nsed    the 
words,  "shall  be  entitled  to  take  the  plank- 
ing at  the  appraised  value,  or  to  purchase 
said  planking  direct,"  by  means  of  a  bar- 
gain to  be  made  with  Shoemaker  &  Co.,  the 
only  option  or  choice  the  parties  were  mak- 
ing provision  for  was  simply  and  only  an 
option  or  choice  to  appellants  as  to  the  mode 
by  means  of  which  they  should  acquire  the 
tunperty.    It  will  not  do  to  say  that  ttte  pro 
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Tislon  for  the  purchase  of  the  "plankttis  cA 
uaid  yard"  at  the  end  of  the  term  to  be 
demtsed  to  appellanta  had  reference  to  plank- 
ing that  might  be  purchased  by  them  and 
placed  on  the  yard  during  such  term.  That 
which  Is  speciffKl  In  this  sentence  of  the 
memoraBdnm  of  agreement,  and  which  the 
parties  state  they  were  contracting  about, 
was  the  "planking  now  on  said  ground,  be- 
longing to  Walter  Shoemaker  &  Co.;  and 
they,  a  Uttle  further  along  In  said  sentence, 
speak  of  "said  planking,"  and  Immediately 
add  that  at  the  expiration  of  the  new  lease 
agreed  to  be  made  the  first  party  Is  "to 
purchase  the  planking  on  said  yard  at  Its 
then  appraised  value"  It  seems  to  us  that 
It  Is  quite  plain  that  the  planking  that  the 
parties  had  In  their  minds  at  the  time,  and 
that  was  the  subject-matter  of  their  contract, 
was  the  planking  that  they  then  spoke  of  M 
"now  on  said  ground."  The  rule  is  that  the 
Intention  of  the  parties  must  govern,  but 
that  Intention  is  not  to  be  sought  merely  In 
the  apparent  meaning  of  the  language  used, 
but  that  the  meaning  of  the  language  may  be 
enlarged  or  limited  according  to  the  true 
Intent  of  the  parties,  as  made  manifest  by 
the  various  provisions  of  the  contract  con- 
sidered as  a  whole.  Robinson  v.  Stow,  38 
HI.  568;  Chicago,  M.  &  N.  R.  Go.  ▼.  National 
Klevator  &  Dock  Co.,  163  HI.  70,  38  N.  B3. 
915;  Bull  V.  City  of  Qulncy,  165  lU.  666,  40 
N.  B.  1035.  In  Field  v.  Letter,  118  111.  17, 
6  N.  B.  877,  we  said  that  greater  regard  is 
to  be  bad  to  the  clear  Intent  of  a  contract, 
when  ascertained,  than  to  any  particular 
words  which  may  have  been  used  in  ihe  ex- 
pression of  that  Intent  In  Hesse  v.  Steven- 
son, 3  Bos.  &  P.  674,  the  court  used  this 
language,  which  was  quoted  with  approval 
by  this  court  In  Robluaon  v.  Stow,  supra. 
"However  general  the  words  of  a  covenant 
may  be,  standing  alone,  yet  if,  from  other 
covenants  In  the  same  deed,  it  is  plainly 
and  irresistibly  to  be  Inferred  that  the  party 
could  not  have  Intended  to  use  the  words  in 
the  general  sense  which  they  import,  the 
court  will  limit  the  operation  of  the  general 
words."  In  the  case  at  bar  the  words  "shall 
be  entitled,"  found  in  the  contract,  are,  as 
we  think,  to  I>e  limited  in  their  operation  to 
the  matter  of  an  election  by  appellants  as 
to  which  of  the  two  designated  ways  of  ac* 
quiring  the  ownership  of  the  planking  on 
the  yard  they  should  adopt. 

But  If  It  should  be  regarded  that  the  con- 
tract, in  view  of  Its  phraseology  and  its  various 
provisions,  is  ambiguous,  and  therefore  ofpen 
to  extrinsic  aid  in  the  matter  of  its  construc- 
.tlon,  there  are  various  other  rules  of  inter- 
pretation which,  from  the  standpoint  of  the 
evidence  dehors  the  written  agreement  Itself, 
lead  to  the  same  conclusion  that  we  have  al- 
ready reached,  and  make  It  reasonably  certain. 
Some  of  them,  which  we  regard  as  having 
good  and  sure  foundations  in  the  testimony 
.contained  in  this  record,  we  may  mention: 
The  court  will,  if  necessary,  put  itself  in  the 


place  of  the  parties,  and  teaA  thd  contract  id 
the  light  of  the  circumstances  surrounding 
them  at  the  time  it  was  made,  and  of  the  ob- 
jects which  they  evidently  had  in  view.  So, 
also,  the  acts  of  the  parties  themselves,  in- 
dicative of  their  construction  placed  upon  it, 
may  be  resorted  to  for  the  purpose  ot  deter- 
mining the  true  meaning  of  the  written  agree- 
ment. And  In  this  regard  it  makes  no  differ- 
ence whether  such  acts  are  contemporaneotis 
or  subsequent.  Vermont  St.  M.  B.  Church  v. 
Brose,  104  III  206.  Moreover,  where  the  con- 
tract is  in  fact  imderstood  by  one  of  the  par- 
ties In  a  certain  sense,  and  the  other  party 
knows  that  he  so  understands  It,  then  the  un- 
dertaking is  to  be  taken  in  that  sense,  pro- 
vided this  can  be  done  without  making  a  new 
contract  for  the  paitles.  "Wells  v.  Carpenter, 
63  111.  447.  Here  there  can  be  no  question 
whatever,  under  the  evidence,  but  that  ap- 
pellants knew  full  well  the  intention  and 
understanding  of  appellee,  and  the  object  it 
had  in  view  at  the  time  tiie  memorandtun  of 
agreement  was  made.  In  tact,  we  even  think 
that  the  master  In  chancery  was  Justified  by 
the  evidence  in  the  conclusion  that  he  reached 
and  reported  to  the  court,— that  Street  him- 
self thought  that  he  was  obliged  to  do  one 
of  two  things,  either  take  the  planldng  at  Its 
appraised  value,  or  purchase  It  at  private  sale, 
until,  upon  consulting  an  attorney,  he  was  ad- 
vised to  the  contrary.  In  respect  to  the  obli- 
gation to  pay  Walter  Shoemaker  &  Co.  the 
value  of  the  planking  as  found  by  the  ap- 
praisement, the  appellants,  as  between  them- 
selves and  appellee,  are.  In  the  view  of  a 
court  of  equity,  the  principal  debtors,  and  ap- 
pellee their  surety;  and  appellee  therefore  Is 
entitled  to  maintain  a  bill  to  compel  appel- 
lants to  discharge  their  obligation  to  Walter 
Shoemaker  &  Ca  Moore  v.  TopIUT,  107  RL 
241;  CoggeShall  v.  Buggies,  62  ni.  401.  The 
doctrine  of  estoppel  seems,  to  some  extent,  to 
be  relied  on  by  appellants.  In  our  opinion 
that  doctrine  has  no  place  In  this  case,  unless 
It  be  that  it  Is  applicable  as  against  appel- 
lants themselves. 

It  Is  urged  it  was  error  in  the  appellate 
court  to  remand  the  cause  with  directions  to 
enter  a  decree  against  them  without  giving 
them  opportunity  to  Introduce  testimony  and 
be  heard  in  the  circuit  court.  This  claim  Is 
based  on  the  fiict  that  they  brought  f<x^ard 
no  evidence,  either  before  the  master  or  at 
the  hearing,  but  contented  themselves  with 
cross-examining  the  witnesses  of  api)ellee  and 
objecting  to  Its  testimony.  They  had  op- 
portunity to  produce  such  witnesses  and  such 
competent  testimony  as  they  desired.  Not 
havmg  availed  themselves  of  this  opportunity, 
it  must  be  presumed  that  they  either  ac- 
quiesced In  the  statements  made  by  the  wit- 
nesses Introduced  by  appellee,  as  true,  or  con- 
cluded that  they  could  not  successfully  and 
truthfully  contradict  thera,  and  therefore  were 
willing  to  submit  the  cause  for  decision,  rely- 
ing upon  the  claim,  of  the  incompetency  and 
Insufficiency  of  the  evidence  of  appellee  to  es- 
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tabUsh  ItB  cause.  As  fbey  made  their  bed 
they  must  lie  In  It.  Courts  will  not  hear 
causes  by  piecemeal.  Appellants  have  had 
their  day  in  court  If  the  defease  they 
made  was  unsuccessful,  it  was  their  misfor- 
tune, but  the  fart  they  made  a  bad  and  in- 
sufficient defense  does  not  give  them  the  right 
to  have  the  cause  remanded  for  the  purpose 
of  affording  them  an  opportunity  to  hunt  up 
a  better  defense.  Sound  public  policy  de- 
mands that  there  shall  be  an  end  to  litigation. 
The  Judgment  and  order  of  the  appellate  court 
are  affirmed.    Affirmed. 


US8  IIL  4St> 

CHICAGO,  P.  &  M.  E.  00.  T.  GOPP.» 

(Supreme  Court  of  Illinois.    Nov.  4,  1895.) 
New  Tbi.1L  —  Motios  —  Emisent  Domaik  — Eti- 

SBNCE — InBTHUCTIONS. 

1.  TJnder  Rev.  St.  1893,  c  110,  par.  67,  !  56, 
which  declares  that  a  party  wishing  to  move  for 
a  new  trial'  "shall,  before  final  judgment  be  en- 
tered, or  during  the  term  if  it  is  entered,  file 
points  in  writing,  particularly  specifying  the 
grounds  of  sucli  motion,"  such  points  in  writing 
are  in  time  if  filed  daring  the  term  at  which  judg- 
ment is  entered,  though  after  the  motion  for  new 
trial  has  been  argued  and  overruled. 

2.  A  paity  who  argues  a  motion  for  new  trial 
before  any  points  in  writing  have  been  filed  there- 
by waives  tlie  filing  of  such  points. 

3.  Where  a  railroad  company  seeks  to  con- 
demn part  of  a  40-acre  tract  which  is  spoken  of 
by  the  witnesses  as  the  "farm,"  while  the  tract 
of  land  near  by,  but  not  adjoining,  on  which  the 
owner  lives,  is  spoken  of  as  the  "home  farm,"  an 
instruction  to  the  effect  that  if  said  owner's  farm 
had  been  by  the  railroad  cut  off  from  the  high- 
way the  jury  should  take  tliat  fact  into  consider- 
ation in  estimating  his  damages,  is  not  mislead- 
ing, as  tending  to  make  them  allow  damages  for 
the  "home  farm"  being  cut  oS  from  the  high- 
way. 

4.  Where  tiie  evidence  clearly  shows  that  the 
land  alleged  to  h«ve  been  damaged  is  a  tim- 
bered tract,  and  the  witnesaes,  in  estimating  its 
value,  treat  it  as  a  piece  of  unfenced  timber  land 
producing  no  present  income,  it  is  harmless  error 
to  refuse  to  pt^rmit  the  railroad  company  to  show 
on  cross-examination  of  the  owner  that  he  de- 
rives no  income  from  the  land. 

Appeal  from  Jefferson  comity  court;  Wil- 
Ilam  T.  Pace,  Judge. 

Condemnation  proceedings  by  the  Chicago, 
Paducah  &  Memphis  Railroad  Company 
against  David  A.  Ooff.  There  was  judgm^it 
condemning  the  land  and  awarding  compen- 
sation. The  railroad  company  appeals.  Af- 
firmed. 

Norman  H.  Hoss  and  C.  H.  Patton,  for  ap- 
pellant   William  H.  Greai.  for  appellee. 

CARTBR,  J.  This  was  a  proceeding  in  the 
county  court  of  Jefferson  county  under  the 
eminent  domain  act,  by  the  appellant  com- 
pany, for  the  condemnation  of  a  strip  of  land 
80  feet  in  width,  and  extending  across  the 
west  side  of  a  40-acre  tract  owned  by  appel- 
lee. The  petition  seeks  to  have  the  compen- 
sation to  be  paid  ascertained  according  to  law. 

1  Reported  by  Louis  Boisot,  Jr.,  Esq.,  of  the 
Chicago  bar. 


Appellee  filed  a  cross  petltton,  claiming  dam- 
ages to  his  adjoining  and  contignons  land  not 
taken.  The  Jury  returned  a  verdict  of  (2S 
for  the  land  taken,  being  2^  acres,  and  $100 
damages  to  the  land  not  taken,  npon  which 
the  court  rendered  Judgment 

By  the  record  It  appears  that  the  written 
motion  and  point  of  appellant  for  a  new  trial 
were  filed  after  the  hearing  thereof,  and  after 
the  motion  for  a  new  trial  was  made  and 
passed  on  by  the  court,  but  at  the  same  term. 
Appellee  (defendant  below)  moved  to  strike 
the  written  motion  from  the  flies,  because  the 
same  was  filed  after  the  court  bad  passed 
upon  the  motion  for  a  new  trial,  and  because 
the  motion  for  a  new  trial  made  and  over- 
ruled was  only  a  verbal  one,  and  the  matter 
In  the  written  motion  had  never  been  seen, 
read  to,  or  passed  upon  by  the  court  This 
motion  was  overruled,  and  defendant  except- 
ed to  the  ruling  of  the  court  It  is  orged  by- 
counsel  for  appellee  that  It  Is  not  a  compli- 
ance with  the  provision  of  the  statute  to  ar- 
gue a  motion  for  a  new  trial,  and  afterwards 
reduce  the  motion  to  writing,  and  file  it  as 
required  by  the  statute;  and  that  the  motion 
for  a  new  trial  Is  not  properly  in  the  record, 
nor  before  this  court;  and  that  a  compliance 
with  the  statute  requires  that  a  party  wishing 
to  move  for  a  new  trial  must  file  the  points 
in  writing,  particularly  specifying  the  grounds 
of  such  motion,  before  it  can  be  beard.  This 
court  held  in  Railroad  Co.  v.  McHath,  91  HI. 
104,  that  it  would  be  the  correct  and  better 
practice  to  file  the  points  in  writing,  and  pre- 
serve them  In  the  bill  of  exceptions;  that  the 
trial  court  may,  under  the  statute,  of  its  own 
motion,  require  to  be  filed  the  points  in  writ- 
ing, giving  the  grounds  for  which  a  new  trial 
Is  asked;  and  that  the  opposite  party  may 
by  rule  compel  the  same  thing  to  be  done, 
but  that  no  good  reason  could  be  perceived 
why  he  might  not,  the  court  not  objecting, 
waive  them.  And  In  that  case,  as  In  the  one 
at  bar,  the  motion  for  a  new  trial  was  ar- 
gued without  them,  and  was  submitted  to  the 
court  for  a  decision,  and  it  was  held  to  be 
too  late  to  object  for  the  first  time  In  the  ap- 
pellate court,  and  that  It  would  be  unjust  and 
unfair  to  permit  defendant  when  he  could 
have  had  the  written  reasons  for  the  motion 
before  the  argumoit  by  asking  for  them,  to 
quietly  lie  by  and  argue  the  motion,  and  aft- 
erwaids  object  This  court  further  said: 
"The  court  has,  time  and  again,  both  under 
the  present  and  prlOT  statutes,  impliedly  held 
It  would  pass  upon  the  evidence  and  action 
of  the  lower  court  in  overruling  the  motion 
for  a  new  trial,  regardless  whether  it  ap- 
peared from  the  bill  of  exceptions  that  the 
points  In  writing  were  filed  or  given  to  tbe 
court  and  counsel  or  not"  The  bill  of  ex- 
ceptions filed  herein  shows  that  the  peti- 
tioner made  a  motion  for  a  new  trial,  that  it 
was  overruled  by  the  court,  and  that  peti- 
tioner then  and  therfe  excepted  to  the  deci- 
sion of  the  court  in  overruling  said  motion; 
therefore  this  court  can  consider  the  ques- 
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tlon  of  the  miffleiencT  of  the  evidence  to 
support  tbe  yerdlct  iMQTance  C!o.  y.  Pe«:k, 
126  lU.  498.  18  N.  E.  752;  RaUroad  Co.  t. 
O'Keefe.  154  lU.  506,  S9  N.  £!.  606.  Tbe  stat- 
ute proTidei  tbat:  "If  either  party  may 
wUh  to  except  to  tbe  verdict,  or  for  otber 
causes,  to  move  for  a  new  trial,  or  In  arrest 
of  Judgment,  he  shall,  before  final  Judgment 
be  entered,  or  during  tbe  term  If  It  Is  en- 
tered, by  himself  or  connsel,  file  the  points 
In  writing,  particularly  specifying  tbe 
grounds  of  such  motion,  and  final  Judgment 
shall  thereupon  be  stayed  until  such  motion 
can  be  heard  by  the  court"  Bev.  8L  1888, 
c.  110,  par.  57,  I  66.  Tbe  "points  in  writing" 
were  filed  during  the  term,  and,  as  defend- 
ant below  went  to  a  bearing  of  his  motion 
before  they  were  filed,  the  court  committed 
no  error  In  refusing  to  strike  them  from  the 
files. 

An  examination  ot  the  evidence  preserved 
in  the  record  shows  considerable  diCCerence 
in  the  opinions  of  the  witnesses  as  to  the 
damages  sustained  by  appellee,  but  we  are 
unable  to  say  that  the  evidence  does  not 
Justify  the  verdict  Neither  do  we  perceive 
any  serious  objections  to  the  giving  of  ap- 
pellee's instruotlons,  as  they  could  not  have 
misled  the  Jury.  The  third  Instmctlon  for 
appellee  is  objected  to  because  It  stated  tliat 
if  the  Jury  believed  firom  the  evidence  that 
tbe  defendant's  farm  bad  been  cut  off  from 
the  highway,  such  inconvenience,  or  dam- 
age, if  any,  was  a  matter  for  tbe  Jury  to 
take  into  consideration  in  estimating  his 
damages,  if  any  were  proved.  It  Is  argued 
that,  as  there  was  evidence  that  tbe  home 
farm,  of  appellee  was  some  distance  from  tbe 
40-acre  tract  in  question,  and  that  the  40- 
acre  tract  was  not  a  "farm,"  tbe  instruction 
was  calculated  to  mislead  the  Jury  by  hav- 
ing them  conclude  that  damages  might  re- 
sult from  his  home  farm  being  cut  off  from 
the  highway.  We  do  not  think  the  Jury 
would  so  understand  the  Instruction.  The 
404cre  tract  was  si>oken  of  in  the  testimony 
as  the  "farm,"  while  tbe  home  place  of  de- 
fendant below  was  spoken  of  as  tbe  "home 
farm."  There  could  bare  been  no  doubt  in 
the  minds  of  the  Jury  which  land  was  re- 
ferred to  by  the  word  "farm"  In  the  Instruc- 
tion. It  was  clear  that  It  was  the  40-acre 
tract  In  question.  Otber  instructions  are 
criticised,  but  we  do  not  think  they  are  open 
to  the  objections  urged.  Taking  the  instruc- 
tions as  a  series,  we  think  the  Jury  were 
fairly  instructed,  and  that  the  law  was  stat- 
ed as  favorably  to  appellant  as  it  was  en- 
titled to  have  it  stated. 

Counsel  for  the  petitioner  sought  to  show 
on  cross-examination  of  the  defendant  be- 
low, by  certain  questions  put  to  him,  that  the 
land  in  question  had  no  present  productive 
value,  and  that  he  derived  no  Income  from 
It  bnt  the  court  sustained  tbe  objections  in- 
terposed to  the  questions,  and  refused  to  per- 
mit the  witness  to  answer,  and  appellant  in- 
sists that  this  ruling  of  the  court  was  errone- 


ous, and  that  the  Judgment  should  for  this 
error  be  reversed.  We  agree  with  counsel 
that  the  protFered  testimony  would-  have 
been  proper  on  cross-examination  of  the  wit- 
ness, as  bearing  upon  the  value  of  the  land, 
and  the  damages  tbe  owner  would  sustain 
by  the  location  of  the  railroad  upon  it  had 
it  not  otherwise  appeared  that  the  owner 
derived  no  Income  from  it  but  simply  used 
it  in  obtaining  his  firewood.  But  as  tbe 
whole  evidence  showed  that  the  land  was  a 
timbered  tract  only  a  few  acres  of  it  clear- 
ed, and  the  witnesses,  in  fixing  its  value  be- 
fore and  after  the  location  of  the  road,  treat- 
ed it  as  a  piece  of  nnfenced.  timbered  land, 
producing  no  present  Income,  we  cannot  see 
how  appellant  was  prejudiced  by  this  ruling 
of  the  trial  court  Fading  no  substantial  er- 
ror, the  Judgment  will  be  afllnned.  Judg- 
ment afilrmed. 


(159  Ul.  3S) 

BSKBR  et  at  t.  HEFFBRNAN.i 

(Supreme  Court  of  IlUnoia.     Nov.  4.  1885.) 

bfbonfbht  bt  uobto.iobb— ackmowlsdoiuiit— 

Tax  Titlb— Notice  of  Bbdbmption. 

1.  The  mortgagee  in  a  mortgage  of  the  statu- 
tory form,  in  which  the  mortgagor  "mortgages 
and  warrants"  the  land,  may  maintain  ejectment 
against  third  persona  after  condition  broken  and 
before  foreclosure  sale. 

2.  A  deed  conyeyin^  land  in  Illinois,  and  ac- 
knowledged In  Indiana  m  1858  before  a  recorder, 
is  properly  acknowledged,  it  being  shown  that 
at  that  time  soch  recorders  were  authori2sed  by 
the  Indiana  law  to  take  acknowledgments. 

3.  Where  the  affidavit  on  which  a  tax  deed 
is  Issued  shows  failure  to  comply  with  the  stat- 
utory prerequisites,  the  defect  cannot  be  correct- 
ed by  extrinsic  evidence. 

4.  A  poblished  notice  of  redemption  from  tax 
sale  which  misstates  the  section  in  which  the 
land  is  situated  is  invalid. 

Error  to  circuit  court  Efilngham  county; 
Silas  Z.  Landes,  Judge. 

Ejectment  by  John  Hefdeman  against  Mary 
Esker  and  Frank  Esker.  Plaintiff  obtained 
Judgment    Defendants  bring  error.    Af9.rmed. 

An  action  of  ejectment  was  brought  at  tbe 
October  term,  1883,  of  the  Effingham  circuit 
court  by  defendant  in  error  against  plain- 
tiffs in  error,  to  recover  possession  of  the 
S.  W.  ^  S.  E.  ^  of  section  18,  township  7 
N.,  range  7  E.,  third  P.  M.  Heffernan  sought 
to  recover  by  virtue  of  a  mortgage  executed 
to  him  by  one  Foster,  on  which  a  decree  of 
foreclosure  had  been  rendered,  and  which 
decree  at  the  time  of  the  commencement  of 
tills  action  still  remained  unsatisfied.  No 
sale  bad  been  made  under  the  decree,  and 
consequently  no  deed  had  been  Issued.  The 
mortgage  was  of  the  statutory  form  of  this 
state,  and  l>ore  date  June  1,  1884,  and  tbe 
decree  of  foreclosure  thereon  was  rendered 
at  October  term,  1894,  of  the  EfiOngham  cir- 
cuit court  It  is  conceded  that  defendant 
in  error  shows  a  connected  chain  of  title 
in  fee  to  this  bind  in  William  Foster,  the 

1  Reported  by  Louis  Boisot  Jr.,  Esq.,  of  the 
Chicago  bar. 
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moHgiigor,  nnless  thei'e  Is  a  v&ua  objection 
to  an  acknowledgment  of  a  certain  deed 
from  John  A.  Armstrong  and  wife  to  Leonl- 
das  H.  Carr,  execntG<i  in  the  state  of  Indiana 
in  1858.  Plaintiffs  in  error  claimed  title  In 
themselTes  by  virtne  of  a  chain  of  title  ad- 
verse to  Fioster,  the  mortgagor,  and  based 
on  a  tax  deed  dated  August  2,  1887.  The 
circuit  court  rendered  judgment  In  eject- 
ment against  the  defendants  below.  A  new 
trial  was  granted  under  the  statute,  upon 
which  a  like  judgment  was  rendered,  which 
is  now  sought  to  be  reversed  by  plaintiffs  in 
error  in  this  court 

Henry  B.  Kepley,  for  plaintiffs  In  error. 
Gllmore  &  GUmore,  for  defendant  In  error. 

PHILLIPS,  J.  (after  stating  the  facts). 
Two  questions  are  presented  on  this  record 
for  the  consideration  of  this  court:  First 
Can  a  mortgagee,  after  condition  broken,  un- 
der our  present  statutory  form  of  mortgage, 
maintain  an  action  of  ejectment  against  the 
mortgagor  or  third  persons  in  possession  be- 
fore foreclosure  and  sale,  but  while  the  mort- 
gage indebtedness  remains  unsatisfied?  The 
second  question  raises  the  sufficiency  or  va- 
lidity of  the  tax  deed  upon  which  the  title 
of  plaintiffs  in  error  is  based. 

Under  the  common-law  form  of  mortgage, 
a  mortgagee,  after  forfeiture  by  reason  of 
nonpayment,  had  sufficient  title  on  which  to 
maintain  an  action  of  ejectment  ag^alnst  the 
mortgagor  or  other  party  In  possession. 
Delahay  v.  Clement  3  Scam.  200;  Kllgour 
V.  Gockley,  83  111.  109;  Finlon  v.  Clark,  118 
lU.  32,  7  N.  B.  475;  Tyler,  Bj.  p.  160  et  seq.; 
Carroll  v.  Ballance,  26  III.  9.  The  rule  is 
well  settled  In  this  and  other  states,  above 
stated,  that  the  mortgagee,  after  condition 
broken,  can  maintain  an  action  of  ejectment 
without  notice.  The  statutory  form  of  mort- 
gage, which  contains  the  word  "warrant" 
carries  with  It  all  covenants  of  title  and  Is 
conveyance  of  the  fee.  Elder  v.  Derby,  98 
111.  228.  The  mortgage  In  qu^tlon,  as  dis- 
closed by  the  record.  Is  of  the  form  pre- 
scribed in  sections  9,  12,  c.  30,  Rev.  St,  and 
contains  the  covenant  of  warranty.  It  fol- 
lows, therefore,  that  a  mortgage  of  the  stat- 
utory form,  as  above  prescribed,  does  not 
differ.  In  the  right  of  the  mortgagee  to  main- 
tain his  action  of  ejectment,  from  the  com- 
mon-law form  of  mortgage.  The  states  of 
New  York  and  Wisconsin  have  mortgages 
similar  In  form  to  our  present  statutory  form 
of  mortgage,  and  it  has  been  held  in  a  num- 
ber of  cases  cited  from  those  states  that  no 
action  of  ejectment  can  be  maintained  by 
the  mortgagee  for  a  recovery  of  the  mort- 
gaged premises.  The  rule,  however.  In  those 
states,  is  regulated,  not  by  the  common  law, 
but  entirely  by  statute.  Statutes  of  both 
those  states  provide  that  the  mort>:agee  is 
not  entitied  to  possession  of  the  mortgaged 
premises,  and  cannot  maintain  any  action  to 
recover  possession,   either  before  or  after 


cdndltion  broken;'  so  that  the  casee  cited 
fix>m  those  states  are  not  applicable  to  our 
own  state,  in  which  the  common  law.  in  the 
absence  of  any  statute  on  the  question,  is 
still  in  force.  Our  present  statutory  form  of 
mortgage,  containing  as  it  does  tbe  word 
"warrant"  and  carrying  with  it  all  cove- 
nants of  tltie,  does  not  materially  differ  from 
the  oommon-law  form  of  mortgage;  and  It 
follows,  therefore,  that  the  mortgagee  may 
maintain  an  action  of  ejectment,  after  con- 
dition broken,  against  tbe  mortgagor  or  any 
other  person  In  possession  of  the  mortgaged 
premises.  An  exception  to  this  role  is  that 
of  a  tenant  In  possession  under  a  leasehold 
executed  prior  to  the  date  of  the  mortgage, 
or  other  party  whose  titie  or  possession  may 
be  superior. 

This  is  a  suit  at  law,  as  contraiUstlngiilalied 
from  a  suit  in  equity.  It  Is  broogbt  to  en- 
force a  naked  legal  right,  as  distlngnlsbed 
from  an  equitable  right  The  plaintUf  seda 
to  recover  certain  lands,  the  titie  whereof  he 
claims  In  fee  simple.  To  do  this  be  is  boond 
to  show  in  himself  a  fee-simple  title  at  law, 
as  distinguished  from  an  equitable  titie. 
Barrett  v.  Hinckley,  124  111.  32. 14  N.  E.  863. 
In  the  case  above  cited  this  court,  in  the 
opinion,  said:  "There  is  perbaps  no  spedes 
of  ownership  known  to  the  la'w  '^hich  is 
more  complex,  or  which  has  given  rise  to 
more  diversity  of  opinion  and  eTen  conffict 
In  decisions,  than  that  wlildi  has  sprung 
from  the  mortgage  of  real  propertj:  By  tlie 
common  law,  If  the  mortgager  paid  tbe  mon- 
iy  at  the  time  specified  in  the  mortgage,  Qw 
estate  of  the  mortgagee,  by  reason  of  tfae  pei^ 
f<M'mance  of  the  condition  therein,  at  once  de- 
termined and  was  forevw  gone,  and  tbe 
mortgagor,  by  mere  operation  of  la.w.  wm 
remitted  to  his  former  estate.  On  tbe  other 
hand,  if  the  mortgagor  failed  to  pay  on  tbe  day 
named;  the  titie  of  the  mortgagee  became  ab- 
solute, and  the  mortgagor  ceased  to  have  any 
Interest  whatever  In  the  mortgaged  premiseB. 
By  the  execution  of  the  mortgage  the  entire 
legal  estate  passed  to  the  mortga^ree,  and.  un- 
less It  was  expressly  provided  that  tbe  mort- 
gagor should  retain  possession  nntll  default 
in  payment  the  mortgagee  might  maintain 
ejectment  as  well  before  as  after  default 
This  Is  the  view  taken  by  the  common-law 
courts  of  Bngland,  and  which  has  obtained. 
with  certain  limitations,  in  most  states  of  the 
Union,  Including  our  own,  In  which  tbe  com- 
mon-law system  prevails."  Under  tbe  role  of 
this  court  the  mortgagee  Is  held,  as  in  Bng- 
land, in  law,  the  owner  of  the  fee.  bavins  the 
jus  in  rem  as  well  as  the  jus  ad  rem.  Old- 
ham V.  Pfleger,  84  111.  102:  Pbilon  ▼.  Clark. 
118  111.  32,  7  N.  B.  476;  Taylor  ▼.  Adams,  115 
UL  574,  4  N.  B.  837.  It  Is  true  that  courts  of 
equity  from  an  early  period  have  taken  a 
dUfermt  view  of  tbe  matter.  They  liave 
looked  ui>on  the  forfeiture  of  an  estate  n' 
law  because  of  nonpayment  on  the  day  fixe<l 
the  mortgage  as  In  the  nature  of  a  penalty, 
and  have  given  relief  acoordingly.     This  le- 
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ilef  was  giyen  by  allowing  tbe  mortgagor  to 
redeem  the  land  on  equitable  terma  at  any 
time  before  the  right  to  do  so  was  baned  by 
toredoBore,  and  thia  right  was  called  "eqnlty. 
of  redemption."  Courts  of  eqnlty  hare  look- 
'Cd  at  the  sabstance  of  the  transaction,  tather 
than  its  form,  and  have  held  that  the  mort' 
gage  was  a  mere  secnrity  for  the  payment 
of  a  debt,  and  that  the  mortgagor  was  the 
real  beneficial  owner  of  the  land,  subject  to  a 
lien  for  the  Indebtedness,  and  have  also  held 
that  the  interest  of  the  mortgagee  was  sim- 
ply a  lien  npon  the  land  rather  than  an  estate 
in  it.  As  we  have  seen,  however,  an  action 
of  ejectment  being  one  at  law  and  not  in 
«quity,  naked  legal  rights,  and  not  equitable 
rights,  must  prevaiL 

Objection  Is  made  to  the  a(&nawledgment 
of  a  certain  deed  in  the  chain  of  title  of  de- 
fendants in  error,  on  the  ground  tibat  tbe  ac- 
knowledgment was  taken  in  the  state  of  In- 
diana, before  an  officer  of  that  state  known  as 
a  "recorder,"  in  the.  year  1858.  It  at^>ears 
from  tibe  statute  of  that  state.  In  evidence  la 
this  record  and  property  attested,  that  at  that 
time  Boch  officer  was  authorized  to  take  ac- 
knowledgments of  deeds  in  the  same  manner 
as  oth»  officers  therein  named;  that  the  <rf- 
'floe  of  recorder  was  created  by  the  constitn- 
tlon  of  the  state  of  Indiana,  and  as  snch  be 
was  authorized  to  take  acknowledgments  of 
-deeds  in  that  state.  This  deed,  having  been 
acknowledged,  therefore,  in  snch  conformity 
with  the  laws  of  the  state  of  Indiana  as 
wonld  entitle  It  to  be  admitted  for  record  in 
that  state,  was,  under  the  statute  of  our  state 
In  force  at 'that  time,  proparly  admitted  for 
record  here,  and  the  acknowledgment  is  valid. 
It  Is  conceded,  if  this  acknowledgment  was 
valid,  defendant  in  error  showed  a  connected 
chain  of  title  in  Foster,  the  mortgagor.  Hav- 
ing found,  therefore,  this  acknowledgment  to 
be  valid,  and  that  defendant  In  error,  as  mort- 
gagee, was  entitled  to  maintain  ejectment,  it 
follows,  therefore,  he  is  entitled  to  recover, 
tinless  the  defendants  below,  plalntifCs  in  «r- 
iwr  here,  show  a  better  title. 

To  defeat  the  title  of  defendant  in  error, 
aud  to  show  better  title  in  themselves,  plaln- 
tifts  in  «rror  relied  upon  a  chain  of  title  based 
upon  a  tax  deed  issued  to  Henry  B.  Kepley 
by  the  county  clerk  of  Effingham  county,  of 
date  of  Augnst  2,  1887.  Objections  were 
made  to  tbe  introduction  of  tltis  deed  in  evi- 
dence on  the  ground  of  the  invalidity  of  the 
judgment  for  delinquent  taxes,  and  also  upon 
the  insufficiency  of  the  affidavit  upon  which 
the  tax  deed  was  based.  An  examination  of 
the  record  discloses  that  the  objections  to  the 
Judgment  are  not  well  taken.  A  more  seri- 
ous difficulty,  however,  arises  as  to  the  affi- 
davit presented  to  the  county  clerk,  and  upon 
which  the  tax  deed  was  issued.  It  appears 
that,  at  the  time  of  the  sale  for  delinquent 
t%xes.  William  Foster,  the  owner  of  the  land 
in  question,  and  the  person  In  whose  name 
the  same  was  assessed,  was  a  nonresident  of 
the  county.    Section  216,  c.  120,  Starr  &  O.  St. 


provides,  among  other  things,  as  follows:  "It 
no  person  Is  in  possession  or  occupancy  of 
such  land  or  lot  and  the  pmson  in  whose 
name  the  same  was  taxed  or  specially  as- 
sessed upon  diligent  Inquiry  cannot  be  found 
in  the  county,  «  •  «  then  such  person  or  his 
assign  shall  publish  such  notice  in  some  news- 
paper printed  in  such  county,  •  •  •  whidli  no- 
tice shall  be  inserted  three  times,  the  first  time 
not  more  than  five  months  and  the  last  time 
not  less  than  three  months  before  the  time  ot 
redemption  shall  expire.  Provided  however 
that  if  the  owners  of  such  land  or  lot,  or  the 
parties  interested  therein,  can  not  be  found  in 
the  county  and  the  person  in  the  actual  occu- 
pancy is  tenant  to  or  is  in  possession  under  the 
owner  or  pajty  Interested  therein,  then  service 
of  such  notice  upon  such  tenant  or  occupant 
shall  be  deemed  service  upon  the  owner  or  pat>> 
ty  interested."  The  affidavit  in  the  record  In 
this  ease  shows  personal  service  npon  one  Den- 
nis McMahon,  the  actual  occupant  and  tbe  only 
parson  in  possession  of  the  land,  and  also 
npon  George  Foster,  agent  of  the  owner,  and 
also  the  nonresldence  of  William  Foster,  the 
owner  and  the  person  In  whose  name  the 
land  was  assessed.  An  attempt  was  then 
made  to  secure  service  upon  William  Foster 
by  publication  In  a  newspaper,  but  this  publl 
cation  notice,  as  disclosed  by  the  record,  de- 
scribes the  land  as  located  In  section  1,  in- 
stead of  section  19,  which  would  place  this 
40  acres  five  miles  west  and  three  miles  south 
of  the  land  which  was  actually  sold  under  the 
Judgment  for  delinquent  taxes,  and  on  which 
tax  deed  was  sought  to  be  procured.  The 
affidavit  does  not  state  that  Dennis  McMa- 
hon or  George  Foster  was  tenant  to  or  in  pos- 
session under  William  Foster.  An  attempt 
was  made  to  supply  this  discrepancy  by  oral 
proof  upon  the  trial  of  the  case.  The  title 
to  be  made  under  tax  deed  is  one  strictl  juris, 
and  it  Is  not  necessary  to  look  further,  where 
there  has  been  a  noncompliance  with  what 
the  law  makes  a  condition  precedent  to  the 
right  to  a  tax  deed.  It  is  not  a  matter  of 
inquiry  as  to  whether  or  not  any  person  has 
been  misled  or  Injury  has  resulted.  Wlsner 
V.  ChamberUn,  117  111.  B68,  7  N.  B.  68.  "The 
execution  of  the  deed  rests  entirely  upon  the 
sufficiency  of  the  affidavit  filed  with  the  derk, 
upon  which  it  Is  issued.  Parol  evidence  can 
not  be  introduced  to  supply  defects  or  omis- 
sions in  the  affidavit  The  statute  only  au- 
thorized a  deed  to  be  executed  upon  affidavit 
being  filed  which  contains  certain  specified 
facts.  If  the  affidavit  does  not  contain  the 
specified  facts,  tbe  deed  Is  not  authoilzed,  and 
Is  nugatory,  regardless  of  what  the  real  facts 
may  be,  and  what  may  be  proved."  Gage  v. 
Mayer,  117  111.  632,  7  N.  E.  97.  The  same 
rule  has  been  followed  by  this  court  in  the 
case  of  Hughes  v.  Came.  135  111.  519,  26  N. 
E.  517.  The  only  apparent  service,  therefore, 
upon  William  Foster,  the  owner  of  the  land 
and  the  person  In  whose  name  It  was  as- 
sessed, was  the  attempted  service  by  publics 
tion,  which  described  the  land  as  In  section 
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1,  Instead  of  section  19,  and  amounted  to  no 
such  service  as  would  authorize  the  Issuing 
of  a  valid  tax  deed.  Various  other  objec- 
tions are  urged  to  this  tax  deed,  wtiich  It  Is 
not  necessary  to  notice.  The  tax  deed  con- 
Teyed  no  title,  and  the  chain  of  title  of  plain- 
tiffs in  error  based  on  it  was  not  aocb  as 
would  defeat  the  title  of  defendant  in  error. 
The  judgment  of  the  circuit  court  for  defend- 
ant  in  error  was  proper,  and  it  Is  therefore 
affirmed.    Affirmed. 

OSS  III.  6«») 

APPLE  T.  BARCROPT.i 
(Supreme  Court  of  Illinois.     Not.  4,  1895.) 
KLccTioir— AnsTaiLixN  Bali.ot  Law— Costtsst — 
Etidence.  • 

1.  Under  the  statute  requiring  voters  to  mark 
a  cross  in  the  square  opposite  the  name  of  the 
candidate  of  ttieir  choice,  a  ballot  in  which  are 
marked  in  the  square  two  lines  which  do  not 
cross  should  act  be  counted. 

2.  Nor  should  a  ballot  be  counted  hi  which  a 
cross  is  marked  outside  the  square,  and  between 
the  names  of  two  candidates  for  the  same  oGSce. 

3.  Nor  should  a  ballot  be  counted  that  mere- 
ly shows  pencil  erasures  of  ail  the  names  on  one 
ticket 

4.  Where  the  ballots  are  strung  and  sealed 
up,  as  required  by  statute,  and  preserved  bjr  the 
proper  officer,  the  fact  that  he  kept  them  m  an 
unlocked  bureau  drawer  does  not  render  them 
incompetent  evidence  in  an  election  contest, 
where  the  evidence  shows  tiiat  they  had  not  been 
tampered  with.  Kingery  v.  Berry,  94  111.  513, 
distinguished. 

Appeal  from  Bond  county  court;  S.  A. 
Phelps,  Judge. 

Proceedings  by  James  B.  Apple  against 
John  Barcroft  to  contest  an  election.  De- 
fendant obtained  judgment  Contestant  ap- 
peals.    Reversed. 

Northcott  &  Fritz,  for  appellant  William 
H.  Dawdy,  for  appellee. 

PER  CURIAM.  At  the  election  In  the 
town  of  Tamalco,  In  the  county  of  Bond,  for 
the  election  of  township  officers,  held  on  the 
3d  day  of  April,  1894,  the  appellant  and  ap- 
pellee were  rival  candidates  for  the  office  of 
commissioner  of  highways.  It  appears  from 
the  evidence  that  by  the  count  and  the  re- 
suit,  as  declared  by  the  judges  of  election 
at  the  closing  of  the  polls,  appellant  received 
106  votes  and  appellee  107  votes,  and  ap- 
pellee was  declared  duly  elected.  Appel- 
lant, by  proper  proceedings  In  the  county 
court,  contested  the  election,  insisting  that 
he,  and  not  appellee,  was  elected  to  the  of- 
fice in  question.  Upon  a  recount  of  the  bal- 
lots, and  a  hearing  in  the  county  court,  it 
was  decided  by  that  court  that  appellant  re- 
ceived 105  votes,  and  appellee  106  votes,  and 
that  appellee  was  elected,  and  entitled  to 
hold  said  office.  This  appeal  is  prosecuted 
to  reverse  that  judgment 

Eleven  of  the  original  ballots,  numbered 
in  the  record  from  1  to  11,  Inclusive,  have 
been  certified  to  this  court  for  inspection. 

1  Reported  by  Louis  Boisot,  Jr.,  Esq.,  of  the 
Chlruso  liat. 


Of  tlieae  there  are  only  Are  eoocemtais 
wtilch  there  is  any  dispute,  it  being  conced- 
ed that  the  other  six  cannot  be  cotuted  tar 
.either  party,  and  that  they  were  prop^y 
rejected  by  the  county  court  Of  tlie  five 
ImUots  in  dispute,  the  court  below  connted 
two  for  appellee,  nombered  respectively  1 
and  11,  and  one  for  appellant,  numbered  UX 
and  rejected  the  other  two,  nnmbered,  re- 
spectively, 2  and  3.  Ballot  nnmbered  1.  so 
counted  for  appellee,  contains  no  cross  In 
the  appropriate  place,  opposite  the  name  of 
appellee,  or  preceding  the  appellation  or 
title  of  the  party  of  which  he  was  the  can- 
didate. There  are  two  lines  commenclncr 
In  the  drcle,  preceding  said  appellation  or 
title,  drawn  with  a  lead  pencil  nearly  per- 
pendicularly through  said  circle,  and  through 
each  of  the  squares  opposite  the  names  of 
the  candidates.  These  lines  were  at  some 
points  coincident  and  at  others  separated. 
There  was  no  cross,  nor  anytliing  approach- 
ing one,  in  the  circle,  or  In  the  square  oppo- 
site appellee's  name,  as  the  statute  reqtUred, 
to  Indicate  an  intention  of  the  voter  to  vote 
for  Urn,  or  any  one  else.  The  statute  mvmt 
he  substantially  compiled  with.  To  permit 
the  voter  to  substitute  some  other  method  of 
ills  own  of  marking  his  ballot,  to  express  bis 
choice,  for  the  one  provided,  would  practi- 
cally nullify  the  statute.  It  would  not  only 
lead  to  uncertainty  in  ascertaining  the  votert 
intention,  bnt  would  destroy  the  secrecy  of 
the  ballot,  by  means  of  disttngalshing  marks, 
by  which  the  ballot  of  each  voter  conld  be 
identified.  There  was  in  this  instance  no 
such  compliance  with  the  stafute  liy  the 
voter  as  contemplated  by  its  provisions,  and 
the  county  court  erred  in  counting  this  bal- 
lot for  appellee.  Ballot  numbered  2  shows 
a  cross,  thus  "X,"  not  in  the  square  or  ap- 
propriate place  opposite  the  name  of  appel- 
lant, but  to  the  right  of  appellant's  name, 
between  such  name  and  the  square  opposite 
the  name  of  appellee.  While  there  was 
some  plausibility  in  the  contention  of  appel- 
lant that  the  way  In  which  this  ballot  was 
marked  showed  that  it  was  the  intention  of 
the  voter  to  vote  for  appellant,  still,  as  was 
held  in  the  case  of  Parker  t.  Orr  (decided  at 
the  present  term  of  this  court)  41  N.  E.  1002, 
it  cannot  be  held  a  sufficient  compliance  with 
the  statute.  It  is  clear  from  the  statute  and 
the  form  of  ballots  prescribed  that  the  ap- 
propriate place  for  the  cross  is  in  the  circle 
or  square  preceding  the  title  or  name,  and 
not  some  blank  space  discovered  by  the 
voter  at  the  right  of  such  title  or  name 
As  to  the  ballot  in  question,  as  the  cross  is 
between  the  names  of  appellant  and  appel- 
lee, being  at  the  right  of  the  former,  and  at 
the  left  of  the  latter,  the  only  reason  for 
supposing  that  the  elector  intended  to  vote 
for  appellant,  rather  than  for  appellee,  is 
that  the  cross  is  nearer  appellant's  than  ap- 
pellee's name.  To  hold  such  a  ballot  as  one 
cast  for  either  candidate  would  be  mere 
guesswork.    Ballot  numbered  8  shows  mere 
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I>encU  erasurea  of  tbe  name  of  api>ellant 
and  all  other  names  on  tbe  same  ticket.  No 
argument  or  aatborlty  is  needed  to  abow 
tbat  tbe  Mai  court  ruled  correctly  In  refus- 
ing to  count  this  ballot  for  either  party.  Ab 
to  ballots  numbered  10  and  11,  more  diffi- 
culty is  met  with  In  determining  whether  or 
not  they  are  In  compliance  with  the  statute. 
In  each  It  appears  that  the  voter  attempted 
to  make  a  cross  In  tbe  circle  at  the  head  of 
the  ticket,  but  with  imperfect  success.  We 
are  not,  however,  disposed  to  disturb  the 
finding  of  the  county  court  that  they  abould 
be  counted.  But,  as  both  are  open  to  the 
same  objection,  and.  If  counted,  one  must 
be  counted  for  appellant,  and  one  for  appel- 
lee, they  are  not  Important  In  the  decision  of 
the  case. 

It  is  perhaps  unfortunate  that  the  result  of 
our  determination  Is  a  tie,  that  appellant 
and  appellee  have  received  each  105  votes; 
but  we  are  unable  to  come  to  any  other  con- 
clusion. For  a  proper  construction  of  the 
statute  relative  to  tbe  marking  by  the  voter 
of  his  ballot,  reference  may  be  had  to  the 
case  of  Parker  v.  Orr,  supra. 

Appellee  contends  that  the  ballots  should 
not  be  considered  the  best  evidence  In  de- 
termining the  result  of  the  election,  but  that 
the  result  as  declared  and  returned  by  the 
Judges  of  the  election  should  prevail,  for  the 
reason,  as  it  is  alleged,  that  the  ballots  had 
been  exposed  before  the  trial  to  Intermed- 
dling by  unauthorized  persons,  and  may  have 
been  tampered  with.  We  cannot  agree  with 
appellee  in  this  contention.  Tbe  ballots  were 
strung  and  sealed  up,  as  required  by  the 
statute,  and  preserved  by  the  town  clerk. 
While  the  evidence  showed  that  they  were 
kept  In  an  unlocked  bureau  drawer  at  his 
dwelling  house.  It  also  showed  that  the  seal 
remained  unbroken,  and  that  they  had  not 
been  tampered  with.  The  case  Is  very  dif- 
ferent from  Kingeiy  v.  Berry,  04  HI.  616, 
relied  on  by  appellee. 

We  think  the  trial  court  erred  In  finding 
that  appellee  received  one  more  vote  at  said 
election  than  appellant  received,  and  that  he 
was  elected  to,  and  entitled  to  hold,  the  of- 
fice In  question,  and  In  not  holding  that  tbe 
result  of  said  election  was  a  tie  as  to  said 
office  between  appellant  and  appellee.  The 
order  and  Judgment  of  the  county  court  Is 
reversed,  and  the  cause  remanded.  Judg- 
ment reversed. 


(1S7  III.  6W) 

BBACH  et  aL  v.  PEOPLB  ex  reL  KBBK, 
County  Collector,  t 

(Supreme  Court  of  IlUnoia.    Oct  11,  1885.) 

McmoiPAL    CoRpoBATioxB — Ordihahoh — Local 

Impbotbmskts — Junes. 

1.  An  ordinance  proyiding  for  the  laving  of 

sewen  in  aeveral  streets  is  not  void,  as  calling  for 

a  double  improvement,  where  It  is  not  shown 

1  Reported  hy  Louis  Boisot,  Jr.,  Esq.,  of  the 
Cbicbgo  bar. 


that  the  streets  are  so  situated  that  the  Bewitrs 
oonld  not  constitute  a  single  system.  Cit7  of 
Sprimtfield  v.  Green,  11  nTe.  261,  120  111.  2ti». 
followed. 

2.  An  ordinance  providing  for  a  local  im- 
DTOVement  need  not  state  that  it  is  within  the 
municipal  limits.  Stanton  t.  City  of  Chicago 
(lU.  Sup.)  39  N.  E.  987,  followed. 

3.  A  county  Jndge  may  hold  county  court 
fad  another  connty  while  the  judge  of  the  latter 
county  is  holding  another  branch  of  the  same 
court.  Pike  v.  Qty  of  Chicago  (lU.  Sup.)  40  N. 
B.  567.  followed. 

4.  Separate  judgments  may  be  entered  con- 
firming the  same  assessment  as  to  different 

Sieces  of  land.    Browning  v.  City  of  Chicago, 
D  N.  E.  565,  155  lU.  314,  followed. 

Appeal  from  Cook  county  court;  Frank 
Scales,  Judge. 

Application  by  the  people,  on  the  relation 
of  Charles  Kern,  county  collector,  for  judg<. 
ment  for  delinquent  taxea  K  Kellogg 
Beach  and  others  filed  objections,  which 
were  overruled,  and  they  appeal.   Afikmed. 

W.  B.  Keep  and  I.  T.  Greenacre,  for  ap- 
pellants. J.  D.  Adair,  for  sippellee. 

BAILET,  J.  This  is  an  appeal  from  a 
Judgment  for  the  sale  of  lands  of  the  several 
appellants,  rendered  by  the  county  court  of 
Cook  county,  in  favor  of  tbe  county  col- 
lector, for  the  first  and  second  delinquent  in- 
stallments of  a  special  assessment  by  the 
city  of  Chicago,  for  a  system  of  sewers  In 
Wentworth  avenue  and  other  streets.  The 
appellants  Interposed  numerous  objections 
to  the  entry  of  Judgment,  which  were  all 
overruled.  It  is  conceded,  as,  of  course,  un- 
der the  provisions  of  the  statute,  it  must  be, 
that,  upon  the  application  for  Judgment  up- 
on the  assessment,  no  defense  or  objection 
could  be  made  or  heard  which  might  have 
been  interposed  In  the  proceeding  for  the 
making  of  the  assessment  or  the  application 
for  a  confirmation  thereof.  But  it  is  claim- 
ed,  as  held  In  Scott  v.  People,  142  111.  292,  33 
N.  B.  180,  and  other  like  cases  that.  If  It  is 
made  to  appear  that  the  court  confirming 
the  assessment  had  no  jurisdiction  to  enter 
such  Judgment,  the  judgment  is  not  conclu- 
sive of  the  regularity  of  the  assessment,  but 
may,  like  any  other  judgment,  be  attacked 
collaterally  lyy  showing  Irregularities  in  the 
proceedings  by  which  it  was  attempted  to  be 
levied.  The  objections  filed  In  tbe  present 
case,  therefore,  seek,  among  other  things,  to 
attack  the  jurisdiction  of  the  court  to  ren- 
der tbe  Judgment  of  confirmation.  The  facts 
are  briefly  these:  The  city  of  Chicago,  on 
March  14,  1892,  passed  an  ordinance  for  the 
construction  of  a  system  of  sewers  In  Went- 
worth avenue  and  a  number  of  other  streets, 
and  creating  a  district  for  that  purpose,  and 
also  providing  that  the  cost  and  expense 
may  be  defrayed  by  special  assessment  up- 
on tbe  property  deemed  to  be  benefited 
thereby.  In  pursuance  of  this  ordinance,  a 
petition  was  filed  in  the  county  court,  and 
commissioners  were  appointed  by  the  court 
to  make  the  special  assessment  contemplat- 
ed by  the  ordinance.   The  assessment  roU 
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was  returned  to  the  county  court  A'pttt  28, 
1802;  and,  a  rule  l>elng  entered  fixing  a  time 
within  which  objections  to  the  confirmation 
of  the  asBessment  might  be  filed,  a  large 
number  of  objecttons  were  filed  on  behalf 
of  varlont  property  owners,  including  the 
appellants.  On  May  IG,  1892,  Judgment  of 
confirmation  by  default  was  entered  against 
all  the  property  as  to  which  no  objections 
had  been  filed.  Afterwards  separate  trials 
were  awarded  to  certain  objectors.  The 
cases  of  the  remaining  objectors  were  then 
classified  into  several  classes,  and  a  sepa- 
rate trial  was  had  as  to  each  class;  and,  as 
the  result  of  each  trial,  a  Judgment  of  con- 
firmation of  the  assessment  as  to  the  lands 
InTolved  in  such  trial  was  entered.  Thus, 
as  it  is  claimed,  at  least  six  different  judg- 
ments were  entered,  and  the  judgment  order 
In  the  present  proceeding  recites  as  many  as 
six  different  judgments  of  confirmation  in 
the  original  assessment  proceedings. 

It  is  insisted,  in  the  first  place,  that  the 
ordinance  upon  which  the  assessment  was 
based  is  yoid,  and  the  whole  proceeding, 
therefore,  without  jurisdiction,  because  the 
improvement  provided  for  is  a  double  Im- 
provement. The  ordinance,  it  is  true,  pro- 
vides for  the  laying  of  sewers  in  a  consid- 
erable number  of  streets,  but  that  of  Itself 
does  not  render  the  improvement  double. 
In  City  of  Springfield  v.  Green,  120  lU. 
269,  11  N.  E.  261,  the  ordinance  provided  tot 
paving  a  large  number  of  streets  in  the  city 
of  Springfield,  and  it  was  held  that  the  im- 
provement was  single.  There  Is  nothing  In 
the  record  showing  that  the  streets  in  which 
the  sewers  are  to  be  laid  are  not  situated  In 
relation  to  each  other  In  such  way  as  to 
make  the  improvement  single,  and  we  can- 
not pronounce  the  ordinance  void  as  a  rule 
of  law  because  it  provides  for  laying  sew- 
ers In  various  streets. 

Another  objection  is  that  the  ordinance 
failed  to  sufficiently  state  the  location  of 
the  proposed  improvement,  so  as  to  show 
that  it  was  within  the  territorial  limits  and 
jurisdiction  of  the  city  of  Chicago.  This  ob- 
jection Is  settled  and  disposed  of  adversely 
to  the  contention  of  appellants  by  the  case 
of  Stanton  t.  City  of  Chicago  (lU.  Sup.)  39 
N.  E.  987. 

It  Is  also  contended  that  the  judgment  of 
confirmation  is  void,  because  it  was  entered 
before  Judge  Brown,  the  county  judge  of 
Du  Page  county,  sitting  as  the  judge  of  the 
county  court  of  Cook  county,  while  Judge 
Scales,  the  county  Judge  of  Cook  county, 
was  at  the  same  time  presiding  in  that  court 
This  point,  also,  is  settled  adversely  to  the 
contention  of  the  appellants  by  the  decision 
in  Pike  T.  City  of  Chicago  (lU.  Sup.)  40  N.  E. 
567. 

It  is  also  objected  that  because  there  are 
several  judgments  of  confirmation  applica- 
ble, It  is  true,  to  different  tracts  of  land, 
all  the  judgments  subsequent  to  the  first 
were   rendered   without  antliority   of    law 


and  are  codseqneatly  void;  and  that,  as  Oe 
judgment  of  confirmation  to  the  assestmest 
against  the  lands  of  the  appellants  was  ten- 
dered subsequent  to  one  or  more  other  Judg- 
ments, the  court  was  without  jurisdicfion  to 
enter  that  particular  judgment  The  qnen- 
tion  of  the  power  of  the  county  court  to  en- 
ter more  than  one  judgment  of  confirmation 
in  assessment  cases  was  considered  in 
Browning  v.  City  of  Chicago,  156  IlL  314, 40 
N.  E.  565,  and  the  rule  settled  advendy  to 
the  present  contention. 

Some  other  points  are  made,  which,  as  m 
understand  the  record,  have  either  no  foun- 
dation la  fact  or  are  without  substantial 
merits.  Judgment  of  the  county  court  wlD 
IM  affirmed.   Judgment  affirmed. 


(UtllLSi) 

FBRRIS  et  al.  r.  COBCMBRCIAL  NAT. 
BAKK  OF  CHICAGO.i 

(Supreme  Court  of  Illmois.    Oct  11,  1886.) 

Biu.  or  EzcxPTioNs— Pbacticb— ArroKXiTs— Ji- 

DIOIAL  NOTICB — AFFIBAVITg— FOREION  NOTABT. 

1.  When  a  bill  of  exceptions  ia  presented  t» 
the  judge  in  due  time,  it  may  be  signed  and  waled 
by  him  after  the  time  limited  therefor  none  pro 
tunc  as  of  the  date  of  presentation,  since  a  Uti- 
gant  ahotild  not  be  prejudiced  by  delay  of  the 
comt. 

2.  Entering  judgment  on  a  vodict  without 
formally  ovemilmg  a  pending  motion  to  nt 
aside  the  verdict  is  a  mere  infonnality,  not  as- 
algnable  as  enor. 

3.  Courts  will  take  judicial  notice  as  to  wlio 
ate  i^fularlf  licensed  attorneys  practidng  it  tbe 
bar  of  the  state. 

4.  Where  an  attorney  enters  appearance  for 
a  defendant,  the  presumption  is  that  he  was  an- 
thoriEed  tn  do  so. 

5.  Under  Rev.  St  1893,  e.  101,  {  6,  whid 
declares  that  when  an  oath  ia  made  ont  of  tbe 
state,  it  may  be  administered  by  an  officer  in- 
thorized  by  uie  laws  of  the  state  in  which  it  is  so 
administered,  and,  if  such  o£Scer  have  a  seal,  his 
certificate  under  his  official  seel  shall  be  received 
as  prima  facie  evidence  of  his  authority,  an  affi- 
davit sworn  to  before  a  foreign  notary,  who  does 
not  certify  that  he  bad  authority  to  administer 
oaths,  cannot  be  considered  by  a  court  Smith 
V.  Lyons,  80  III.  600,  followed. 

Error  to  appdlate  court,  FIrat  district 
Assumpsit  by  the  Commercial  Natloinl 
Bank  of  Chicago  against  Lutber  Ij.  Fenis 
and  Joseph  Lapham,  copartners  as  L.  L.  Fa- 
ris  &  Co.  Plaintiff  obtained  judgment  which 
was  affirmed  by  the  appellate  court  Defend- 
ants bring  error.    Affirmed. 

J.   A.  Fullenwider,   for  plaintiffs  In  error. 
Bulkley,  Gray  &  More,  for  defendant  In  en-'^r. 

BAKER,  J.  A  motion  Is  made  l^  defend- 
ant In  error  to  strike  the  bill  of  exceptions 
from  the  record.  It  appears  from  a  memoran- 
dum indorsed  thereon  by  the  trial  judge  that 
the  bill  of  exceptions  was  presented  to  him  on 
the  6th  day  of  February,  1S94,  whidi  was 
within  the  time  limited  therefor  by  the  order 
of  the  court  The  fact  that  the  judge  failed  to 

1  Reported  by  Louis  Boisot  Jp,  Esq.,  ct  the 
Chicago  bar. 


Digitized  by 


Google 


m.) 


FERBIS  c  COMMERCIAL  NAT.  BANK. 


1119 


alga  the  mme  nntll  tbe  23d  day  of  February, 
and  tben  signed  and  sealed  it  nunc  pro  tunc 
as  of  the  6th  day  of  February,  should  not  be 
permitted  to  work  to  tbe  detriment  of  plaln- 
tUts  in  error.  The  rule  Is  that,  where  a  party 
moves  In  apt  time,  be  shall  not  be  permitted 
to  be  injured  by  the  delay  or  neglect  of  the 
court  to  act,  but  will  be  protected  in  his  rights 
by  a  nunc  pro  tunc  order,  or  otherwise.  Gray 
V.  Brlgnerdello,  1  Wall.  627. 

This  suit,  which  was  upon  a  promissory  note 
made  by  L.  L.  Ferris  &  Co.,  plaintiffs  in  er- 
ror, was  commenced  in  the  circuit  court  of 
Cook  county  on  the  12th  day  of  January,  18&1, 
and  a  declaration  filed.  On  the  same  day,  the 
appearance  of  the  defendants,  waiving  serv- 
ice of  process,  and  consenting  to  an  imme- 
diate trial,  was  entered  by  Abbott  &  Baker, 
attorneys  at  law.  The  record  shows  that  a 
Jury  was  Impaneled  "to  try  the  issues  Joined," 
and  that  there  were  verdict  and  Judgment  in 
favor  of  the  plalntUf,  and  against  the  defend- 
ants. On  January  13th,  after  verdict,  but  be- 
fore Judgmmt,  a  special  appearance  of  the 
defendants  was  entered  by  Mr.  James  A.  Ful- 
lenwlder,  who  filed  a  motion  to  set  aside  tbe 
verdict.  Without  any  express  order  overrul- 
ing said  motion.  Judgment  was,  on  January 
20th,  entered  upon  the  verdict  nunc  pro  tunc 
as  of  January  12th;  and  on  the  same  day  a 
motioD  was  made  under  the  special  appear- 
ance in  the  cause  to  vacate  tbe  Judgment,  and 
also  a  motion  to  continue  the  hearing  of  said 
motion  to  set  aside  the  Judgment,  both  of 
which  were  denied.  Again,  on  January  27th, 
the  defendants  moved  the  court  to  set  aside 
the  order  of  January  20th,  and  renewed  their 
motions,  which  had  been  on  that  day  over- 
ruled, and,  in  support  thereof,  offered  to  read 
certain  purported  affidavits  of  the  defendant 
Ferris  and  five  other  persons,  taken  in  the 
dominion  of  Canada,  and  an  affidavit  of  de- 
fendants' counsel  Fullenwider,  taken  in  this 
state;  but  the  court  refused  to  vacate  its  or- 
der of  January  20th,  and  overruled  the  said 
motions.  To  all  of  which  said  rulings  by  the 
court  the  defoidants  excepted,  and  sought  in 
the  appellate  court  a  reversal  thereof;  but 
the  appelate  court  affirmed  the  Judgment  be- 


low, and  now  by  writ  of  error  the  record  la 
brought  here. 

Plaintiffs  in  error  contend  that  the  trial 
conrt  erred  In  rendering  Judgmait  pending, 
and  without  formally  passing  upon,  their  mo- 
tion to  set  aside  the  verdict  This  was  a 
mere  Informality.  The  entry  of  Judgment  was 
in  effect  an  overruling  of  the  motion.  Mc- 
Intyre  v.  People,  38  111.  514;  12  Am.  &  Eng. 
Bnc  Law,  p.  1471,  note 2,  and  authorities  cited.. 
We  fall  to  discover  any  error  in  the  rulings 
of  the  trial  court  The  material  question  rais- 
ed by  the  various  motions  was  whether  or  not 
Abbott  &  Baker  were  authorized  to  appear 
In  behalf  of  the  plaintiffs  in  error,  and,  unless 
the  latter  had  shown  an  absence  of  authority 
in  Abbott  &  Baker  to  so  appear,  they  had 
no  ground  on  which  to  stand;  for  the  court 
will  take  notice  that  Abbott  &  Baker  are  reg- 
ularly licensed  attorneys  at  law  practicing  at 
the  bar  of  this  state.  The  presumption  that 
the  appearance  entered  by  them  was  regular, 
and  that  they  were  authorized  to  act  as  they 
did,  was  not  overcome  by  proof.  Ransom  v. 
Jones,  1  Scam.  291;  Leslie  v.  Fisher,  62  111. 
118;   Martin  v.  Judd,  00  IIL  78. 

The  purported  affidavits  taken  in  the  do- 
minion of  Canada  were  void,  and  could  not 
properly  have  been  considered  by  the  court 
The  notaries  public  before  whom  the  papers 
were  sworn  to  gave  no  certificates  of  their  au- 
thority to  administer  oaths  in  the  dominion  of 
Canada.  See  Rev.  St  c.  101,  8  6,  and  Smith  v. 
Lyons,  80  III.  600.  The  affidavit  of  James 
A.  Fullenwider  did  not  show  a  want  of  au- 
thority in  Abbott  &  Baker  to  enter  the  ap- 
pearance of  plaintiffs  in  error.  The  state- 
ments contained  therein  touching  this  point 
were  matters  of  which,  in  the  nature  of  things, 
he  could  have  bad  no  pei'sonal  knowledge. 
Statements  of  fact,  and  not  simply  of  opinion 
or  belief,  could  alone  avail.  Plaintiffs  in  er- 
ror having  thus  f&iled  to  support  thehr  mo- 
tions by  proofs,  there  was  therefore  apparent 
to  the  trial  conrt  no  reason  why  the  said  mo- 
tions, or  any  of  them,  should  be  allowed.  Tbe 
Judgment  of  the  appellate  court  affirming  the 
Judgment  of  the  circuit  court  ]»  affirmed.  Af- 
firmed. 
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